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COURT  RULES. 


SUPREME  COURT  OF  MISSISSIPPI. 


Amendment  No.  1.* 


Norember  16, 1905. 

Ordered  by  the  Cionrt  that  Rule  8  ot  the  Su- 
preme Court  be  amended  to  read  as  follows : 

Bnle  8.  Briefs,  Submission  and  getting 
of  Cases. — ^No  brief  shall  be  filed  by  the  clerk 
for  either  side  unless  there  is  appended 
a  certificate  that  a  copy  of  it  has  been  deliver- 
ed, or  mailed  to  the  opposing  party  or  his 
toansel,  or  the  original  submitted  for  ez- 
amloation,  and  also  a  notice  whether  or  not 
oral  argument  is  desired. 

All  cases  in  which  no  request  for  oral 
argmnent  has  been  made  shall  be  submitted 
on  the  first  day  of  the  term  or  time  appoint- 
ed for  talcing  up  the  docket  of  the  district 
to  which  the  case  belongs.  All  cases  in 
which  request  for  oral  argument  has  been 
made  shall  be  by  the  clerk  in  his  Judgment 
set  for  hearing  in  the  order  of  their  filing. 
All  cases  shall  be  so  distributed  as  to  in- 


sure ample  business  for  each  court  day,  but 
no  case  shall  be  set  for  hearing  during  the 
last  week  of  any  term.  In  all  cases  to  be  sub- 
mitted without  oral  argument  appellant's 
brief  shall  be  filed  not  later  than  twelve  days 
before  the  first  day  of  the  term  or  time  ap- 
pointed for  taking  up  the  docket  of  the  dis- 
trict to  which  the  case  belongs,  and  appellee's 
brief  not  later  than  five  days  before  said 
time,  and  any  rejoinder  brief  by  appellant 
not  later  than  said  return  day;  the  same 
number  of  days  applying  before  the  hearing 
in  appeals  returnable  at  any  time.  In  all 
cases  to  be  argued  orally  appellant's  brief 
shall  be  filed  not  later  than  twelve  days  be- 
fore the  day  on  which  the  case  is  set  for 
hearing,  and  appellee's  brief  not  later  than 
five  days  before  said  time,  and  any  rejoinder 
brief  by  appellant  not  later  than  the  day  on 
which  the  case  Is  set  for  argument. 


Amendment  No.  2.* 


November  Term,  A.  D.  1005 — Monday,  Janu- 
ary le,  1905. 

Ordered  by  the  court  that  the  following  be 
added  to  rule  1,  in  regard  to  transcripts: 

When  Filed. — Where  the  appeal  has  been 
perfected  fifty  days  before  return  day,  and 
the  appellant  falls  to  file  in  the  office  of  the 


clerk  of  this  court,  the  transcript  of  the 
record  of  the  case,  twenty  days  before  the 
time  for  taking  up  the  docket  of  the  dis- 
trict to  which  the  case  belongs,  the  case  shall 
go  to  the  heel  of  the  district  docket  for  that 
term,  and  the  appellant  shall  be  taxed  with 
the  costs  of  appeal. 


Amendment  No.   3. 


or  his  counsel,  fails  to  comply  with  any  of 
the  provisions  of  the  foregoing  rules,  shall, 
on  motion  of  the  party  aggrieved,  be  taxed 
with  such  proportion  of  the  appeal  costs 
as  in  the  Judgment  of  the  court  may  seem 
Just  and  proper. 


November  Term,  A.  D.  1905 — Monday,  Janu- 
ary 10,  1905. 
Ordered  that  the  following  rule  of  this 
court  be  adopted: 

RULE  32. 
Penalty  for  the  Violations  of  the  Rules  of 
this  Court — Any   litigant,   who,  by  himself 

^For  role  as  originally  adopted,  see  13  South,  vi.       ^For  rule  as  originally  adopted,  see  18  South,  t. 
89  SO.  (v)» 
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LOUISIANA  RY.  &  NAV.  00.  T.  XAVIEB 
REALTY,  Limited. 

(Supreme  Court  of  Loaisiana.    Jane  22,  1905.) 

1.  SAIT,B0AI>8  —  BlOHT  OI"  WAT— NeCESSITT— 
BmDEH   OF  PBOOF. 

A  railroad  company  seeking  to  expropriate 
land  for  a  right  of  way  assumes  the  burden  of 
proring  the  necessity  in  the  particular  case  for 
th«  exercise  of  the  power  of  eminent  domain. 

[lid.  Note. — For  cases  in  point,  see  vol.  IS, 
Gent  Dig.  Eminent  Domain,  K  5S0,  6S1.] 

2.  Sahk— Wart  of  Nbcesbitt. 

Where  a  city  ordinance  granting  a  steam 
railroad  a  right  of  way  on  the  streets  of  a  city 
was  permissive,  merely,  and  was  not  granted 
on  condition  that  the  route  of  the  road  should 
be  along  the  streets,  and  it  was  established  at 
the  trial  of  a  proceeding  to  condemn  land  pri- 
vately owned  for  a  right  of  way  that  the  in- 
terest not  only  of  the  railroad  company,  but  of 
the  general  public,  would  be  subserved  by  not 
having  the  railroad  tracics  laid  in  the  street, 
plaintiff  was  not  deprived  by  the  ordinance  of 
the  right  to  condemn  the  land  in  question  be- 
cause of  want  of  necessity. 

3.  Save— Damages. 

In  proceedings  to  condemn  land  for  a  rail- 
road right  of  way,  defendant  was  not  entitled 
in  such  proceeding  to  recover  damages  caused 
by  the  construction  of  the  road  sustained  by 
property  other  than  that  directly  involved  in 
the  proceeding. 


Appeal  from  Civil  District  Court,  Parlsb 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Condemnation  proceedings  by  the  Louisiana 
Railway  A  NavigHtion  Company  against  the 
Xavler  Realty,  Limited.  From  a  Judgment 
38  SO.— 1 


awarding   damages,    both   parties    appeaL 
Affirmed. 

William  Wlnana  Wall  and  Tbomas  Jones 
Kernan,  for  plaintiff.  Carroll  &  Carroll  and 
Wise,  Randolph  &  Rendall,  tar  defendant 


Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff  In  its  petition  al- 
leged that  by  an  ordinance  of  the  city  of 
New  Orleans  (No.  1097,  New  Council  Series) 
approved  September  4,  1903,  It  was  granted 
certain  rights  and  privileges  In  the  city  of 
New  Orleans,  Including  the  right  to  acquire 
by  expropriation  all  property  In  the  city  of 
New  Orleans  needed  for  railway  purposes. 
That  under  the  laws  of  the  state  of  Louis- 
iana It  is  authorized  and  entitled  to  expro- 
priate all  property  needed  for  railroad  pur- 
poses, and  especially  the  property  therein- 
after described.  That  the  Xavler  Realty, 
Limited,  was  the  owner  of  certain  prop- 
erty, which  It  described,  situated  In  the  Sev- 
enth Municipal  District  of  said  city. 

That  said  property  was  necessary  to  peti- 
tioner for  railway  purposes.  That  It  an- 
nexed hereto  a  plan  of  said  property  on 
which  there  were  no  Improvements. 

That  it  could  not  agree  with  the  owner 
of  said  property  as  to  the  price  to  be  paid 
for  the  purchase  thereof,  although  It  had 
offered  more  than  the  value  thereof,  and  that 
it  was  necessary  for  petitioner  to  expropriate 
said  property. 

In  view  of  the  premises,  it  prayed  that 
after  due  proceedings  the  said  property  be 
adjudged  to  It,  upon  the  payment  to  the 
owner  of  all  such  damages  as  It  might  sua- 
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tain  in  consequence  of  fbe  expropriation  of 
the  game  for  railway  purpose,  and  it  prayed 
that  all  tbe  costs  of  tbese  proceedings  migbt 
be  paid  as  the  law  provides,  and  It  be  grant- 
ed such  other  and  further  relief  as  should 
be  meet  and  proper  in  the  premises. 

A  certain  plan  was  annexed  to  plaintUTs 
petition. 

Defendant  answered,  pleading  first  the 
general  issue.  It  admitted  the  ownership 
of  the  squares  of  ground  described  In  plaln- 
tifT's  petition,  but  averred  that  the  square 
shown  as  No.  620  was  really  two  squares 
(Nos.  480  and  520),  and  alleged  that,  In  ad- 
dition to  said  10  squares,  respondent  owned, 
and  was  in  possession  as  owner  of,  certain 
other  squares  of  ground  which  it  described, 
In  tbe  Seventh  District  of  tbe  city  of  New 
Orleans,  to  wit,  Squares  Nos.  482,  483,  485, 
486,  487,  488,  489,  490,  492,  510,  511,  512,  613, 
514,  515,  617,  526,  626,  527,  528,  529,  655,  556, 
558,  561,  563,  663,  564,  and  an  unnumbered 
triangular  piece  of  ground  bounded  by  Pro- 
tection, Highland,  and  Edinburgh  streets,  all 
of  said  squares  being  contained  within  the 
limits  of  Oleander  (formerly  Fourteenth) 
street,  Cambronne  street.  Palm  (formerly  Six- 
teenth) street,  and  the  Protection  Levee,  said 
squares  being  separated  from  one  another 
and  from  other  squares,  and  bounded  by 
said  Protection  Levee,  and  the  following 
streets,  viz.:  Highland,  Livingston,  Live  Oak, 
Cherry  (formerly  Clay),  Laurel  Grove,  Ham- 
ilton, Holly  Grove,  Gen.  Ogden  (formerly 
Jackson),  Eagle  (formerly  Mary),  Monroe, 
Leonldas,  Joliet  (formerly  Jefferson),  Cam- 
bronne, Oleander  (formerly  Fourteenth),  For- 
ahey,  Olive  (formerly  Fifteenth),  Edinburgh, 
and  Palm  (formerly  Sixteenth).  Respondent 
specially  denied  that  the  expropriation  sought 
in  this  suit  was  necessary  for  any  public  pur- 
pose, and  averred  that  it  was  wholly  unnec- 
essary for  any  purpose  whatever,  and  would 
be  an  unlawful  and  wanton  iuTaslon  of  re- 
spondent's rights,  and  a  spoliation  of  its 
property,  and  particularly  for  the  reason  that 
the  city  of  New  Orleans  had  granted  said 
company  the  right  to  construct,  maintain, 
and  operate  its  railway  line  into  said  city 
along,  across,  and  upon  the  following  streets, 
viz.:  Protection,  Oleander,  Livingston,  For- 
shey.  Live  Oak,  OUve,  Cherry,  Edinburgh, 
Laurel  Grove,  Hamilton,  Palm,  Holly  Grove, 
Stroelitz,  Gen.  Ogden,  Palmetto,  Eagle, 
Dixon,  Monroe,  Leonldas,  Joliet,  Peach,  Cam- 
bronne, Dante,  and  the  Shell  Road,  to  the 
New  Basin  Canal.  That,  having  the  right  of 
way  on  the  said  streets,  there  existed  no 
public  necessity,  nor  any  necessity  whatever, 
for  the  expropriation  of  any  of  respond- 
ent's said  property,  and  that  said  company 
oould  easily  make  its  entrance  into  said  city, 
and  constmct  and  operate  its  said  railway 
line  on  said  street  without  taking  any  of 
respondent's  property.  That,  in  the  altema- 
Uve,  if  it  should  be  held  that  plaintiff  had 
the  right  to  expropriate  any  of  respondent's 


said  property,  such  right  waa  Umlted  to  the 
least  quantity  thereof  abaolutely  necessary 
for  the  constmctloD,  maintenance,  and  opera-       j 
tion  of  its  said  line  of  railway,  which  respond-       | 
ent  averred  could  In  no  event  exceed  a  strip 
of  land  30  feet  wide  through  the  squares  on       ' 
which  it  was  located,  and  no  others.    That, 
even  as  to  said  strip  of  land,  plaintiff  could 
In  no  event  expropriate  more  than  a  serri- 
tude  or  right  of  way  thereon  for  railway  pur- 
poses, and  that  plaintiff  could  not  expropri- 
ate the  fee-simple  title  or  ownership  of  any 
part  of  said  land.    That  the  city  of  New  Or- 
leans was  without  power  to  confer  upon 
plaintiff  any  right  to  expropriate   private 
properly,  which  right  was  conferred  and  Urn-       j 
Ited  by  the  Constitution  and  statutes  of  the       ! 
state  of  Louisiana,  and  was  in  no  respect 
enlarged  in  favor  of  plaintiff  by  Ordinance 
No.  1997,  N.  C.   S.,  approved  September  4, 
1903,  which  was  pleaded  and  relied  on  In 
plaintiff's  petition. 

It  averred  that  the  petition  herein  does 
not  disclose  the  purpose  for  which  the  plain- 
tiff conceived  that  It  needed  and  was  justi- 
fied in  expropriating  the  10  squares  of  ground 
described  in  plaintiff's  petition,  and  respond- 
ent denied  that  said  squares  of  ground  were 
necessary  to  plaintiff  for  any  purpose  what- 
ever. 

It  averred  that  plaintifTs  purpose  in  at- 
tempting to  expropriate  all  of  respondent's 
10  squares  of  ground  described  in  plaintiff's 
I)etltion  was  to  acquire  the  same  now  and 
hold  them,  because  property  was  then  cheap, 
in  order  to  resell  them  at  a  profit  hereafter 
for  manufacturing  and  business  sites,  and 
It  denied  that  the  plaintiff  herein  had  any 
right  to  expropriate  said  squares  for  any 
such  speculative  purposes.  That  this  suit 
had  been  Instituted  without  proper  authority 
of  the  board  of  directors  of  the  plaintiff  ow- 
poration. 

Further  answering,  and  still  pleading  in 
the  alternative.  It  averred  that,  if  plaintiff 
was  permitted  to  expropriate  the  limited 
servitudes  hereinbefore  described,  such  ex- 
propriation of  said  servitude  and  the  con- 
struction and  iteration  of  a  steam  railroad 
there<m  would  utterly  min  and  destroy  the 
value  of  the  said  10  squares  described  In 
plaintifTs  petition,  which.  Including  the  value 
of  said  servitudes,  would  infilct  damage  upon 
respondent  to  the  amount  of  $30,000,  for 
which  plaintiff  would  be  legally  liable  and 
bound  to  indemnify  respondent 

That  the  38  squares  of  ground  hereinabove 
first  described  had  been  acquired  by  re- 
spondent and  its  authors  as  the  result  of 
patient  effort  and  careful  investment,  ex- 
tending through  a  period  ot  many  years,  and 
constituted  practically  a  continuous  body  of 
squares,  situated  in  that  portion  of  the  city 
of  New  Orleans  where  property  was  now 
most  rapidly  improving  in  value,  and  were 
now  well  worth  at  least  |114,000.  That  said 
body  of  squares  practically  constituted  a 
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Utrge  tract  of  land  of  mnch  greater  value 
than  the  same  number  of  Isolated  squarea  of 
the  same  character  could  possibly  have. 
That  plalntUPa  proposed  expropriation  and 
construction  of  Its  steam  railroad  along  the 
Une  Indicated  by  It  would  destroy  the  con- 
tinuity of  said  body  of  squares;  would  render 
its  development  as  a  residential,  ccHnmerclal, 
or  Industrial  suburb,  for  which  it  was  ad- 
mirably adapted.  Impossible;  would  Impede 
the  free  access  thereto;  would  obstruct  the 
streets  upon  which  said  squares  abut,  and 
render  them  useless  as  thoroughfares;  would 
seriously  obstruct  the  drainage  of  said 
squares;  and  would  thereby  Inflict  upon  re- 
spondent, In  addition  to  the  damages  here- 
inabove  set  fortb,  damages  to  the  amount  of 
$21,600,  for  which  plaintiff  would  be  legally 
liable  and  bound  to  indemnify  respondent 

It  iwayed  that  plaintiff's  demand  be  re- 
jected at  its  costs,  or.  In  the  altematlYe,  If 
plaintiff  be  permitted  ti  expropriate  the 
servitude  hereinabove  described,  for  Judg- 
ment against  plaintiff  for  the  value  thereof, 
and  the  damages  hereinabove  set  forth, 
amounting  to  the  sum  of  $51,600,  and  5  per 
c^nt.  per  annum  Interest  thereon  from  date 
of  judgment  until  paid,  and  If  any  greater 
amount  of  respondent's  land,  or  any  greater 
estate  therein,  should  be  expropriated  by  the 
Judgment  rendered  herein,  then  for  such  ad- 
ditional damages  as  might  be  shown  on  the 
trial  to  be  Inflicted  upon  respondent  thereby, 
and  for  costs  and  general  relief  In  the  prem- 
ises. 

Plaintiff  filed  a  supplemental  petition.  In 
whl<di  it  averred  that  It  needed  and  required 
for  railroad  purposes  the  property  referred 
to  and  described  in  the  original  petition  filed 
in  this  case,  in  order  to  have  a  right  of  way 
tor  a  double-track  railroad,  with  necessary 
and  usual  switches,  turnouts,  and  cross- 
overs, and  to  have  room  and  space  upon 
which  to  erect  car  sheds,  section  houses,  and 
repair  shops',  and  to  have  room  and  space  for 
storage  of  the  necessary  materials  for  con- 
struction and  maintenance  of  its  line,  and  to 
have  room  and  space  for  yards  for  parking 
cars,  and  to  procure  ground  from  which  to 
obtain  earth  or  soil  with  which  to  erect  and 
ctMistruct  the  banks  or  roadbeds  of  "your 
petitioner's"  line  of  railroad  through  the 
iqaares  belonging  to  the  Xavler  Realty,  Lim- 
ited, defendant  herein. 

Petitioner  prayed  that  this  supplemental 
and  amended  petition  be  filed,  and  that  the 
property  described  In  the  original  petition  on 
file  herein  be  adjudged  to  plaintiff  as  prayed 
In  said  original  petition,  and  that  plaintiff  be 
accorded  the  relief  originally  prayed  for 
herein,  and  all  such  other  and  further  relief 
as  should  be  meet  and  proper  in  the  premises. 

The  case  was  tried  before  a  Jury  of  free- 
holders, who  returned  the  following  verdict: 

"We,  the  Joty,  find  in  favor  of  plaintiff,  ex- 
propriating the  whole  of  the  ten  squares  of 
ground  belonging  to  defendant,  and  assess  the 


damages  and  value  thereof  at  the  sum  «t  tovt- 
taen  thousand  dollars  ($14,000)." 

The  district  court  rendraed  a  Judgment  by 
which  It  adjudged  to  the  plaintiff  the  ptop- 
erty  set  forth  In  Its  petition,  and  the  plan 
annexed  thereto  as  part  thereof,  in  full  own- 
ership, upon  the  payment  by  It  to  the  defend- 
ant, the  Xavler  Realty,  Limited,  the  sum  of 
$14,000,  and  In  aticordance  with  law. 

It  further  adjudged  and  decreed  that  de- 
fendant's demand  for  damages  to  the  re- 
mainder of  the  property  described  in  the  an- 
swer be  dismissed  as  in  case  of  nonsuit,  with- 
out prejudice  to  defendant's  right  to  claim 
the  same  hereafter.  It  further  condemned 
the  plaintiff  to  pay  the  coats. 

Plaintiff-  moved  for  a  new  trial  on  the 
ground  that  the  amount  awarded  was  too 
large.    This  application  was  refused. 

Defendant  also  moved  for  a  new  trial, 
and.  It  being  refused,  It  appealed.  Plaintiff 
answered  the  appeal,  praying  that  the 
amount  awarded  be  reduced  to  $8,000,  and, 
as  so  amended,  be  affirmed. 

Opinion. 

Appellant  urges  first  that  there  was  no 
necessity  for  the  expropriation  of  its  prop- 
erty by  the  plaintiff  company.  That  It  al- 
ready owned  sufficient  property  for  Its  pur- 
poses. 

Second.  That,  If  It  was  entitled  to  expro- 
priation at  all.  It  should  not  have  been  de- 
creed the  absolute  full  ownership  of  the 
property,  but  only  a  servitude  or  right  of 
way. 

Third.  That  the  route  taken  by  It  should 
have  been  through  the  streets  of  the  dty.  In 
conformity  to  the  ordinance  granting  It  the 
right  of  entry  and  the  right  of  way  over  cer-. 
tain  streets  in  the  city;  and,  lastly,  that  the 
amount  awarded  to  It  by  the  Jury  Is  entirely 
Inadequate.  Defendant  owned  a  number  of 
squares  of  ground  contiguous  to  each  other, 
separated  by  streets;  and  a  question  arose 
during  the  trial  of  the  case  whether  the  dam- 
ages which  were  or  were  supposed  to  be 
entailed  upon  those  squares  other  than  those 
sought  to  be  expropriated  could  or  should 
enter  as  an  issue  and  a  factor  in  the  suit, 
and  be  passed  upon,  or  be  postponed  and 
made  the  object  of  a  subsequent  action.  The  . 
court  first  ruled  that  they  were  a  proper  sub- 
ject of  Inquiry  in  the  pending  suit,  but  dur- 
ing the  trial  announced  to  the  parties  and  to 
the  Jury  that  it  had  changed  its  views  on  the 
I  subjecl^  and  they  should  govern  themselves 
accordingly.  Defendant's  demand  was  non- 
suited BO  far  as  It  was  based  upon  the  con- 
sideration of  such  damages. 

In  plalntUTs  brief,  he  urges  that  It  Is  an 
established  rule  in  proceedings  for  the  con- 
demnation of  lands  that  the  Just  compensa- 
tion which  the  landowner  is  entitled  to  re- 
ceive for  his  land  and  the  damage  thereto 
must  be  limited  to  the  tract,  a  portion  of 
which  la  actually  taken.    Currte  t.  Waverly 
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R.  Co.,  62  N.  J.  Law,  381,  20  Atl.  66,  19  Am. 
St  Rep.  452,  and  note,  458,  460;  N.  O.  Pa- 
cific R.  R.  V.  Gay,  81  La.  Ann.  438;  Mc- 
Mahon  y.  Railroad,  41  La.  Ann.  827,  6  Soutb. 
640.  Tbat  distinct  and  dlBConnected  i»opertie8 
are  to  be  treated  aa  separate  parcels,  and  dam- 
ages under  condemnation  proceedings  mnst 
ordinarily  be  assessed  on  tbls  principle.  Sep- 
arate parcels  cannot  be  trteted  as  one  tract 
for  the  purpose  of  assessment  of  damagea 
for  the  taking  of  land  In  only  one  such  par- 
cel, and  any  other  injury  thereto  arising  flom 
such  taking.  White  ▼.  Metropolitan  R.  Co, 
154  111.  620,  39  N.  B.  270;  Wellington  t.  Bos- 
ton R.  R.,  164  Mass.  380,  41  N.  E.  652;  Cam- 
eron T.  Chicago  R.  Co.,  42  Minn.  76,  43  N.  W. 
785;  Potts  V.  Penn.  B.  R.  Co.,  119  Pa.  278, 
4  Am.  St  Rep.  «46,  18  Atl.  291;  Qlbflon  v. 
Bridge  Co.,  192  Pa.  55,  78  Am.  St  Rep.  796, 
43  Atl.  839.  That  distinct  tracts  of  land, 
connected  only  by  a  means  of  way  elttier 
private  or  public,  cannot  be  treated  as  one^ 
for  the  assessment  of  damages  Inflicted  nn- 
der  the  exercise  of  right  of  eminent  do- 
main. Penn.  Co.  y.  Penn.  R.  Co.,  151  Pa. 
834,  31  Am.  St  Rep.  762,  25  Atl.  107.  That 
where  proceedings  are  instituted  to  con- 
demn a  right  of  way  through  a  block,  the 
owner  cannot  claim  damages  for  injuries  to 
property  in  another  block,  separated  there- 
from by  a  street  the  fee  of  which  is  in  the 
city,  no  portion  of  'which  has  been  taken; 
and  the  fact  that  he  purchased  the  property 
to  be  used  as  a  whole  for  a'  polytechnic  in- 
stitute can  make  no  difTerence,  where  the 
tracts  are  not  used  for  any  common  purpose 
as  one  tract  when  the  condemnation  proceed- 
ings are  instituted.  White  v.  Metropolitan 
West  Side  Kiev.  R.  Co.,  154  Dl.  620,  89  N. 
B.  270.  That  where  lots  in  town  were  used 
by  the  owner  In  connection  with  other  lots 
in  the  same  business,  but  they  were  aep- 
arated  by  streets  and  alleys,  it  was  held, 
in  a  condemnation  proceeding  by  a  rail- 
road company,  that  damages  could  not  be  al- 
lowed on  all  the  lots  as  an  entirety.  Fleming 
V.  Chicago,  D.  &  M.  R.  Co.,  34  Iowa,  353. 
That  a  party  owned  a  homestead  and  a  block 
of  lots  separated  by  lands  of  another  party, 
having  a  right  of  way  connecting  the  two 
tracts.  The  homestead  was  injured  by  a  rail- 
road laid  in  the  street,  and  it  was  held  that 
the  owner  was  not  entitled  to  recover  dam- 
ages for  Injury  to  the  second  tract  Pennsyl- 
vania Co.  for  Ins.  on  Lives  A  G.  A.  t. 
Pennsylvania  S.  Valley  B.  Co.,  161  Pa.  834, 
29  Atl.  107,  31  Am.  St  Rep.  762.  That 
where  city  property  was  unoccupied,  but 
was  platted  into  blocks  and  lots,  and  a  rail- 
road condemned  lots  1  and  10  In  a  block,  it 
was  held  error  to  allow  damages  to  lots  2  and 
9,  inclusive,  in  the  same  block.  Wilcox  v.  St 
Paul  &  N.  P.  R.  Co.,  35  Minn.  439,  29  N.  W. 
148.  That  a  tract  of  land  In  a  dty  having  been 
platted  and  divided  into  lots,  presumably 
with  a  view  to  its  disposal  and  ultimate  use 


In  such  lubdlvlsiona,  each  lot  must  be  treat- 
ed as  a  separate  tract  In  ejectment  pro- 
ceedings by  the  owner  to  recover  the  prop- 
erty and  damages  from  a  railroad  company 
which,  in  constmctlii;  its  road  In  certain 
streets  opposite  two  of  such  lots,  had  taken 
a  portion  thereof.  The  court  held  that  in 
the  absence  of  evidence  tending  to  overcome 
the  prima  facie  character  of  the  lots  as  sep- 
arate tracts,  which  had  been  given  to  them 
by  the  proprietors,  the  premises  could  not  be 
treated  as  a  whole  in  assessing  damages, 
but  the  damages  must  be  limited  to  the  lots, 
a  part  of  which  bad  been  taken  by  the  rail- 
road company,  and  that  the  fact  that  the 
property  was  occupied  by  the  lessee  as  one 
tract  for  the  purpose  of  piling  lumber  could 
not  afTect  tiie  question,  since  this  was  a 
mere  fugitive  and  temporary  use,  and  not  a 
natural  and  permanent  one,  such  as  would 
be  necessary  to  conatltute  the  whole  prem- 
ises one  tract  Eoerper  t.  St  Paul  &  N.  P. 
R.  Co.,  32  Minn.  840,  44  N.  W.  195.  l^iat 
a  personal  examination  of  the  premises  by 
the  jury  In  a  body,  after  it  is  impaneled, 
should  be  the  feature  of  every  proceeding  for 
the  expropriation  of  property.  Remy  T.  Sec- 
ond Mnnidpality,  12  La.  Ann.  503.  That 
in  expropriation  suits  the  owner  is  en- 
titled to  the  market  value  of  the  property 
taken,  and  to  such  damages  as  may  result 
to  the  remainder  of  the  property  of  •which 
the  expropriated  property  forms  a  part  and 
to  nothing  else.  It  is  not  a  question  of  the 
value  of  the  property  to  the  owner,  or  its 
adaptability  to  the  uses  of  the  owner,  but  of 
its  market  value;  taking  Into  account  how- 
ever, all  the  considerations  that  would  weigh 
at  a  private  sale.  L.  R  &  N.  Oo.  v.  Jones, 
86  South.  877,  118  La.  29.  That  the  own- 
er is  entitled  to  adequate  compensation. 
The  value  of  lands  in  the  vicinity  ex- 
propriated in  other  suits  and  the  price  paid 
for  lands  to  be  expropriated  are  facts 
to  be  considered,  and  any  damages  which 
.the  owner  may  sustain  may  be  ofTset  by  the 
proposed  construction  of  the  railroad  for 
which  the  expropriation  is  sought  Abney 
V.  T.  S.  &  N.  a  Co.,  106  La.  447,  29  South. 
890. 

Defendant  on  the  other  hand,  contends 
tliat  on  an  application  of  a  railroad  com- 
pany to  expropriate  lands,  if  it  should  ai>- 
pear  that  the  company  has  already  sufficient 
quantity  for  its  purpose,  the  court  should 
refuse  an  order  to  summon  a  jury  to  assess 
its  value,  and,  should  such  an  order  be  grant- 
ed before  action  upon  it  it  is  prop»  for 
the  court  to  rescind  it  That  the  right 
of  expropriation  should  only  be  enforced 
by  inches,  and  upon  conclusive  proof  of 
the  necessity  upon  which  it  rests.  Kan- 
sas City,  S.  &  G.  Ry.  Oo.  v.  Railroad  Co., 
49  La.  Ann.  85,  21  Soutb.  144;  Jefferson  ft 
Pontchartrain  R.  Co.  T.  Thos.  Hazeor  &  Co., 
7  La.  Ann.  182. 
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That  tbe  C(»itlzigeiicy  to  warrant  expropria- 
tion must  be  evident  and  Imperlons,  as  tbe 
law  decreee  property  too  Bacred  and  Inviolable 
to  sanction  the  ezpn^riation  of  It,  except  It 
be  necessary  for  public  purpose!.  Lecoul-y. 
FoUce  Jury  of  St  James,  20  La.  Ann.  aOS; 
Kansas  City,  8.  A  G.  Ry.  Co.  v.  Railroad  Co., 
49  La.  Ann.  85,  21  South.  144;  Williams  ▼. 
Judge,  45  La.  Ann.  1297,  14  South.  57.  That 
the  pr«^)ert7  of  no  man  can  be  taken  with- 
out bia  consent,  beyond  what  is  admitted 
by  the  public  necessity.  New  Orleans  FacUlc 
Railway  Company  v.  Gay,  82  La.  Ann.  474. 
That  the  fee  In  the  land  cannot  be  taken  by  a 
ralhivad  if  a  servitude  thereon  will  suffice. 
R.  R.  V.  Gay,  82  La.  Ann.  474;  R.  R.  v. 
Hines,  50  La.  Ann.  781,  24  South.  287.  That 
I  he  value  of  lands  In  the  vicinity  expro- 
priated in  other  suits  la  a  fact  to  be  con- 
sidered In  fixing  the  value  of  land  sought  to 
be  expropriated.  105  La.  447,  29  South.  890. 
In  the  suit  of  this  same  idalntiff  against  Mrs. 
Sreleen  Kobn,  now  before  this  court  on  ap- 
peal,i  the  jury  awarded  defendant  $2,400  for 
a  right  of  way  150  feet  wide  through  square 
No.  571,  which  Is  identically  the  same  cliar- 
acter  of  land  as  that  of  defendant,  and  sep- 
arated from  it  only  by  a  paper  street  That 
the  market  value  of  the  land  at  the  time 
of  the  taking  is  the  just  and  adequate  com- 
pmsatlon  which  the  law  provides  shall  be' 
paid  to  the  owner.  Every  factor  that  con- 
stitutes an  element  of  value  contributes  to 
fix  the  market  value,  such  as  tbe  physical 
character,  location,  and  accessibility  of  the 
property,  its  transportation  facilities,  its 
availability  for  residential,  commercial,  in- 
doatrlal,  or  agricultural  purposes;  and  the 
future  effect  of  improvements  and  develop- 
ments that  are  imminent  may  properly  be 
considered  in  fixing  value.  That  sales  of 
propoly  in  the  neighborhood  made  a  year 
and  a  half  and  two  years  before  the 
tnstltutlou  of  this  suit,  and  before  the  radi- 
cal change  In  the  physical  character  of  the 
land  Itself  by  the  completion  of  the  drain- 
age system,  furnish  absolutely  no  criteria  of 
value  whatever.  The  only  evidence  in  tills 
case  that  fixes  value  is  tlie  opinion  of  the  ex- 
perts, the  average  of  which  is  $2,237  per 
square.  That  the  expropriation  takes  not  only 
the  property  in  10  squares,  but  also  takes  the 
real  rights  of  drain  and  access  appurtenant  to 
defendant's  remaining  squares,  which  rights 
are  as  much  property  as  the  squares  them- 
selves, and  equally  protected  by  article  167 
of  the  Constitution.  Tbe  taking  of  said  prop- 
erty and  said  real  rights  are  one  and  indivis- 
ible, and  proof  of  the  damage  arising  from 
the  taking  said  real  rights  should  have  been 
admitted.  Damages  caused  by  obstructing 
the  servitude  of  drain,  light  air,  and  access 
to  property  abutting  public  streets  are  real 
rights,  within  the  protection  of  article  167 
of  the  Constitution,  and  cannot  be  inflicted 
without  previous  indemnity.  That  the  right 
of  as  abnttlDg  lot  owner  in  the  street  Is 
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as  much  property  as  the  lot  itself,  and 
is  as  much  under  the  protection  of  the 
constitutional  guaranty.  Hepting  v.  B.  Co., 
36  La.  Ann.  898;  Haynes  v.  Thomas,  7  Ind. 
48;  Lackland  v.  R.  Cb..  81  Mo.  187;  Jef- 
fersonvllle  R.  Co.  v.  Esterle,  18  Bush,  667. 
That  Injunction  is  expressly  authorized  by 
the  Louisiana  Code  of  Practice  against  tbe  dis- 
turbance of  the  owner's  possession  of  real 
estate,  or  of  a  real  right  of  which  be  claims 
either  the  ownership,  the  ];>OBBe88ion,  or  the 
enjoyment  Code  Prac.  art  298;  State  ex 
rel.  Yale  v.  Duffel,  41  La.  Ann.  516,  6  South. 
612;  Burke  v.  Wall,  29  La.  Ann.  40,  29  Am. 
Rep.  816;  McDonogh  v.  Calloway,  7  Rob.  442. 
That  Inasmuch  as  plaintiff  and  defendant  re- 
side in  different  parishes,  the  damages  would 
l>e  recoverable  by  reconvention  in  tUs  ajction, 
even  if  they  were  wholly  disconnected  with 
the  main  demands.    Code  Prac.  art  878. 

We  recognize  fully  the  correctness  of  the 
doctrines  announced  in  the  cases  cited  (Rail- 
road Co.  y.  Tbos.  Hazeur  &  Co.,  7  La.  Ann. 
182;  Leconl  v.  Police  Jury,  20  La.  Ann.  306; 
and  Railway  Co.  v.  Gay,  82  La.  Ann.  474), 
to  the  effect  that  a  railroad  company  seeking 
to  expropriate  the  property  of  a  citizen  as- 
sumes the  burden  of  proving  the  necessity  in 
tbe  particular  case  for  the  exercise  of  the 
power  of  eminent  domain,  and  that  falling 
to  establish  that  fact  it  should  take  nothtag 
by  its  demand.  That  issue  is  one  of  fact 
and,  when  the  record  of  the  case  reaches  tbe 
Supreme  Court  It  must  be  controlled  by  the 
evidence  adduced  as  to  the  proper  Judgment 
called  for.  We  know  nothing  of  the  necessi- 
ties of  a  railroad  company,  and  come  to  a 
knowledge  of  them  only  through  the  testi- 
mony in  the  record.  If  the  plaintiff  should 
establish,  tluvugh  testimony  prima  facie  suf- 
ficient that  the  expropriation  is  necessary, 
we  must  act  on  the  assumption  that  the  ver- 
dict of  the  Jury  and  the  action  of  the  court 
in  favor  of  the  expropriation  are  well  found- 
ed. The  defendant  in  tills  case  raised  tbe 
issue  of  necessity,  but  permitted  it  to  be 
disposed  of  on  plaintiff's  showing;  pressing 
with  no  vigor  its  right  of  cross-examination 
or  of  Introducing  counter-proof.  On  the  rec- 
ord as  brought  up,  we  think  the  necessity 
for  the  expropriation  has  been  shown.  N. 
O.  Pacific  R.  Co.  V.  Gay,  31  La..  Ann.  484. 

Defendant's  contention  that  tbe  line  of 
the  plaintiff  should  have  conformed  to  the 
ordinance  of  the  city  is  without  force.  That 
ordinance  was  merely  permisBiye  in  charac- 
ter, withdrawing  any  objections  It  might 
Iiave  had  to  tbe  lines  nmnlng  in  that  par> 
ticular  way.  The'  permission  was  not  grant- 
ed upon  the  condition  that  the  route  of  the 
road  should  be  along  the  streets.  It  was 
established  on  the  trial  that  it  was  to  the 
interest  not  only  of  the  railroad  company, 
but  of  the  general  public  and  tbe  prospective 
owners  of  the  property  along  those  streets, 
that  the  tracks  should  not  pass  through 
them.  Defendant  has  Itself  shown  that  the 
passing  of  a  railroad  directly  through   or 
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along  a  piece  of  property,  as  a  general  rule, 
Impairs  Its  value.  The  mnnlng  of  cars  at 
all  hoars  of  the  day  and  night  In  the  Imme- 
diate neighborhood  of  residences,  the  fright- 
ening of  horses,  and  the  risks  to  travelers 
make  It  almost  Imperative  that  the  roads 
should  not  pass  through  the  streets.  While 
defendant  has  shown  that  it  was  possible  to 
have  had  the  line  of  the  road  turned  so  as 
to  have  ran  through  the  streets  by  adopting 
the  curves  suggested,  tiis  own  witnesses  tes- 
tify, tliat  it  would  be  only  pn^er  to  do  so, 
should  necessity  exact  it;  that  a  straight 
line  was  the  one  called  for,  not  only  as  to 
expense  and  proper  operation  of  the  trains, 
but  as  to  safety. 

We  think  the  action  of  the  court  in  ex- 
cluding from  the  Jury,  in  its  consideration 
of  the  damages  to  which  defendant  might 
be  entitled  by  reason  of  the  construction  of 
the  road,  those  sustained  by  injury  to  prop- 
erty other  than  that  directly  Involved  in  the 
suit  then  before  the  court,  was  based  upon 
the  Jurisprudence  of  other  states  as  well 
as  our  own. 

We  think  that  the  role  adopted  Is  really 
one  In  the  Interest  of  the  party  defendant  in 
the  expropriation  proceedings. 

In  this  case  the  squares  are  contiguous, 
but  they  are  separated  by  streets.  True  It 
is  that  the  streets  have  not  yet  been  opened, 
by  reason  of  the  present  remoteness  of  the 
property  from  the  business  and  residential 
portion  of  the  city,  but  tbey  will  be  opened 
just  as  soon  as  occasion  will  call  for  the 
same. 

The  defense  made  in  this  case  is  really 
one  of  amount,  the  defendant  company  be- 
ing very  naturally  tinwllling  to  see  itself  de- 
prived of  the  full  benefit  which  it  conceives 
is  the  presently  assured  value  of  its  judi- 
cious investment  of  its  money. 

We  think  the  district  court  was  right  in 
taking  as  the  date  for  estimating  the  value 
of  property  expropriated  for  railroad  pur- 
poses that  of  the  institution  of  the  exiA-o- 
prlation  suit,  withdrawing,  however,  from 
the  value  so  ascertained  so  much  of  the 
same  as  was  the  result  of  the  construction. 
Many  elements  enter  in  enhancing  the  value 
of  the  property  In  the  interval  between  the 
date  of  the  determination  of  the  railroad 
company  to  build  its  road  and  the  date  of  the 
expropriation  proceedings  which  may  be  tak- 
en for  that  purpose,  which  are  entirely  in- 
dei>endeiit  of  the  building  of  the  road.  The 
property  owners,  not  the  railroad  company, 
are  entitled  to  the  benefit  of  such  factors  in 
increasing  values.  Civ.  Code,  art  2408.  As 
is  usual  in  such  cases,  there  is  great  diver- 
gence as  to  values.  The  estimates  given  of 
the  value  of  the  squares  sought  to  be  ex- 
propriated vary  from  $300  to  $8,000  a  square; 
the  estimates  reflecting  the  views  of  the  dif- 
ferent witnesses  as  to  what  constitutes  the 
value  of  property.  The  high  estimates  are 
those  made  by  witnesses  who  take  a  very 
optimistic  view  of  the  future  of  the  dty  of 


New  Orleani,  from  tiielr  belief  in  an  almost 
certain  advancing  prosperity  for  years  to 
come.  The  construction  of  the  Panama 
Canal,  the  completion  of  the  drainage  and 
sewerage  system,  and  many  other  matters, 
are  so  well  known,  recognized,  and  believed 
by  the  general  public,  as.  In  their  opinion, 
to  necessarily  enter  Into  actual  consideration 
In  fixing  present  values.  The  fixing  of  the 
value  of  the  property  at  what  is  known  as  its 
"market  value"  is  a  very  difficult  matter. 
It  is,  after  all,  greatly  a  matter  of  opinion. 
The  Legislature  has  thrown  upon  a  Jury 
(called  for  this  special  purpose)  the  duty  and 
obligation  of  acting  upon  this  vexed  ques- 
tion. An  appellate  court  is  authorized  to  in- 
terpose only  when  it  is  satisfied  that  an  er^ 
ror  has  been  made,  and  that  the  estimate 
which  it  would  itself  make  and  substitute 
for  that  of  the  Jury  would  clearly  be  more 
reasonably  certain  and  true. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same  Is 
hereby,  affirmed;  appellant  to  pay  costs  of 
appeaL 
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•    No.   15,681. 

XAVIEE  EBALTY,  Limited,  v.  LOUISIANA 

RY.  &  NAV.  CO.* 
(Supreme  Court  of  Louisiana.    June  6,  1906.) 

1.  Ikjunotior  —  Tbkspass  to  La.iii>— Bxpbo- 

PBIATIOIt   PBOOKSniNaS. 

An  injunction  against  trespass  upon  or 
damage  to  real  property  is  no  bar  to  a  pro- 
ceeding for  the  expropriation  of  such  property, 
or  part  of  it,  or  to  the  exercise  by  the  court  m 
which  such  proceeding  is  brought  of  complete 
iurisdictlon  with  respect  thereto ;  hence  it  fol- 
lows that  after  such  proceeding  is  instituted 
there  is  no  issue  which  can  be  decided,  on  the 
application  for  injunction,  the  pendency  or  de- 
cision of  which  can  operate  a  stay  of  the  pro- 
ceeding for  expropriation,  or  of  the  execution  of 
the  judgment  to  be  therein  rendered,  and  hence, 
also,  no  issue  or  decision  having  such  effect 
can  be  brought  up  by  appeal  in  the  injunction 
suit. 

2.  Saitk— Reicedt. 

Where  complaint  is  made  of  injury  to  re- 
sult by  reason  of  the  execution  of  a  judgment 
of  expropriation  from  the  dissolution  on  bond 
of  an  injunction  prohibiting  trespass  upon  and 
damage  to  property,  the  answer  is  that  the 
remedy  mast  be  found  in  the  proceeding  in 
which  the  Judgment  has  been  rendered,  or  in 
some  process  of  a  court  having  jurisdiction  to 
regulate  that  proceeding  or  to  control  the  exe- 
cution of  that  Judgment,  and  which  is  directed 
to  the  accomplishment  of  such  purpose.  It 
cannot  be  found  in  a  proceeding  in  a  court  of 
co-ordinate  jurisdiction  with  that  by  which  the 
judgment  of  expropriation  was  rendered,  or  by 
appeal  from  any  judgment  rendered  in  sucn 
proceeding. 

3.  Sake— Dissolution— Affeai. 

Plaintiff  in  injunction  can  sustain  no  In- 
jury with  re8i>ect  to  acts  already  committed 
from  an  order  dissolving  the  writ  on  bond,  and 
no  appeal,  upon  the  theory  of  sudi  injury,  will 
lie  from  the  order. 
(Syllabus  by  the  Court) 

*Ilaliaarlng  denied  June  M,  UOt. 
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Aroeal  from  Civil  District  Court,  Parish 
ot  Orleans:  Walter  Byeis  BommervlUe,  Judge. 

Actton  b7  tbe  Xayler  Realty,  Limited, 
against  tlie  Louisiana  Railway  &  Navigation 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Dismissed. 

See  38  SoutlL  427,  685. 

Thomas  Jones  Keman  and  William  Wl- 
nans  Wall,  for  appellant  Carroll  &  Car- 
roll and  Wise,  Randolph  &  Rendall,  for  ap- 
pellee; 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff,  a  corporation  or- 
ganised under  the  lavs  of  this  state,  alleges 
that  it  bas  possessed,  as  owner,  for  more 
than  a  year,  88  squares  of  ground  in  this 
city,  and  that  defendant  has  recently  made 
surveys,  cat  paths,  staked  lines,  and  other- 
wise trespassed  thereon;  that  defendant  in- 
tends to  expropriate  a  strip  of  land  running 
diagonally  through  10  of  said  squares,  and 
that  snch  expropriation  is  unnecessary,  for 
tbe  reason  that  the  dty  has  granted  to  it 
tbe  right  to  construct  and  maintain  its  rail- 
way on  certain  streets,  which  are  named; 
and  tliat  such  right  is  all  that  defendant  re- 
quires. Plaintiff  further  represents  that  it 
bas  acquired  Its  said  38  squares  through 
patioat  effort.  In  practically  a  s(dld  body; 
that  they  are  situated  In  a  portion  of  the  city 
In  which  property  is  rapidly  Increasing  In 
value;  and  that  the  proposed  expropriation 
would  render  them  valueless  for  the  pur- 
poses for  whidi  they  can  be  beat  used,  and 
would  utterly  destroy  the  value  of  the  10 
squares  through  which  it  Is  to  be  effected. 
It  further  alleges  that  the  value  of  said  prop- 
erty dejiends  upon  its  accessibility  through 
cotaln  streets,  and  particularty  Palmetto 
street,  which  Is  at  present  tbe  only  prac- 
ticable highway  over  which  the  tenants, 
who  are  market  gardeners,  can  reach  the 
city;  that,  for  the  protection  of  the  public, 
the  ordinance  granting  to  defendant  the  right 
of  way  over  said  streets  requires  that  Its 
tracks  shall  be  so  laid  thereon  as  not  to  ob- 
struct the  use  of  the  same,  or  the  drainage 
of  the  city;  that  in  violation  of  said  ordi- 
nance, and  to  the  Injury  of  plaintiff,  defend- 
ant has  thrown  up  embankments  on  said 
Rtreets,  and  has  made  excavations  In  certain 
of  them,  and  will  pursue  the  same  course 
with  respect  to  the  others,  unless  restrained. 
Plaintiff  therefore  prays  for  dtaticm,  for  a 
writ  of  injunction  restraining  defendant  from 
disturbing  its  possession  of  said  pr(^>erty, 
"from  constructing  or  attempting  to  con> 
struct  any  line  of  railway  thereon,  from  at- 
tempting to  expropriate  any  portion  thereof 
for  such  purpose,  and  from  making  embank- 
ments or  excavations  In  any  of  the  streets 
*  *  *  named,  or  taking  earth  therefrom  tor 
the  constmctlon  of  its  railway  line  or  for  any 
other  purpose,  and  enjoining  said  company 
to  restore  to  their  original  condition  all  of 
said  streets  in  which  they  have  already  made 


embankments  and  ezcavatlons,"  and,  after 
due  proceedings,  perpetuating  the  inJunctUm 
and  quieting  plaintiff  In  Its  i>ossesslon.  And 
an  Injunction  issued  as  prayed  for,  on  a  bond 
of  $1,000.  To  the  petition  containing  these 
allegations,  defendant  excepted  on  the 
gronnda  that  it  discloses  no  cause  of  action, 
that  It  is  vague  and  indefinite,  and  that  plain- 
tiff has  no  authority  In  law  to  object  to  ex- 
propriation proceedings  in  the  manner  at- 
tempted; and  defendant  alleges  that  it  has 
Instituted  a  suit  toe  the  expropriation  of 
plaintiff's  property,  which  is  now  pending, 
and  in  which  alone  the  matters  relating  to 
such  expropriation  can  properly  be  deter- 
mined, and  it  prays  that  plaintiff's  petition 
be  dismissed  "In  so  far  as  the  same  concerns 
or  refers  In  any  manner  to  said  matters  of 
expropriation." 

This  was  followed  by  a  motion  in  which 
defendant  alleges  that  it  has  sued  for  the 
expropriation  of  certain  squares  of  ground 
belonging  to  tbe  plaintiff,  numbered  respect- 
ively 518,  519,  520,  622,  528,  624.  481,  669, 
500,  and  has  obtained  a  verdict  awarding 
the  property  to  It  upon  payment  of  |14,000; 
that  It  has  paid  said  amount  to  tbe  sheriff, 
and  has  offered  to  pay  all  costs,  when  in- 
formed of  the  amount  of  tbe  same,  but  that 
it  Is  restrained  from  taking  possession  of  the 
property  by  the  injunction  herein  issued.  It 
further  alleges  that  plaintiff's  rights  to  said 
10  squares  under  said  injunction  have  been 
extinguished  by  the  translation  of  the  title; 
all  the  matters  alleged  in  the  petition  for  In- 
junction having  been  set  up  by  way  of  a  de- 
fense In  said  expropriation  suit,  and  having 
become  res  adjudlcata.  It  further  alleges 
that  it  is  enjoined  by  the  writ  herein  Issued 
from  making  embankments,  excavations, 
etc.,  on  certain  streets;  that  it  has  been  build- 
ing Its  road,  and  Is  ready  to  proceed  un^er 
the  terms  of  Ordinance  No.  1997,  N.  C.  S., 
authorizing  It  to  do  so;  and  -that  the  utmost 
that  the  plaintiff  could  ask,  as  a  condition 
to  the  dissolution  of  its  injunction,  would  be 
a  bond  to  cover  the  damage  which  it  may 
sustain  by  the  prosecution  of  defendant's' 
work  on  said  streets.  And  defendant  prays 
that  plaintiff  be  ordered  to  show  cause  why 
the  Injunction  should  not  be  dissolved  with- 
out bond,  m  upon  such  bond  as  the  court 
may  wder. 

Thereupon  plaintiff  filed  a  supplemental 
petition,  alleging  that  by  clerical  error  square 
621  was  omitted  from  the  list  mentioned  In 
the  original  petition,  and  that  It  baa  since 
filing  said  petition  acquired  square  484;  that 
squares  480,  481,  518,  619,  620,  622,  523,  624, 
558  and  500  have  been  expropriated,  by  the 
Judgment  In  the  suit  mentioned  In  the  rule, 
at  a  valuation  of  $1,400  per  square;  that 
plaintiff's  demand  fberdn  set  up  for  damages 
to  its  remaining  property  has  been  dismissed 
as  in  case  of  nonsuit,  and  that  It  has  applied 
for  and  will  perfect  an  appeal  from  the  Judg- 
ment so  rendered;  that  defendant  has  notified 
plaintiff  that  it  will  take  possession  of  the 
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an  asaeasment  asalaat  Henry  St  Oea,  who 
was  not  tbe  owner  thereof,  and  under  an  er- 
roneous description  and  statement  of  acre- 
age; tbat  tb««  was  no  notice  to  tbe  real 
owner;  that  tbere  was  a  dnal  assessment  of 
said  property  in  ttie  parish  of  Iberville,  wbere 
tbe  property  bad  been  regularly  assessed  and 
tbe  taxes  tbereon  regularly  paid  for  a  num- 
ber of  years;  tbat  at  tbe  time  of  tbe  pretend- 
ed forfeiture  to  tbe  state  no  taxes  were  due 
on  tbe  property,  the  same  having  been  paid  in 
full  by  the  respondent  in  tbe  parish  of  Iber- 
vllie,  where  the  property  had  always  been 
assessed.  Warrantor  further  pleaded  the 
prescription  of  10  and  SO  years. 

There  was  Judgment  In  favor  of  tbe  de- 
fendant, recognizing  it  as  the  owner  of  tbe 
lower  two-thirds  of  lot  or  section  10,  town- 
ship 8,  range  11  E.,  "commencing  at  40  ar- 
pents  from  Bayou  Grosse  TCte,  and  running 
back  to  the  80-arpent  line,  and  containing  110 
acres,  more  or  less."  ONiere  was  also  Judg- 
ment In  favor  of  the  plaintiff  on  bis  call  in 
warranty  against  the  Citizens'  Bank. 

Plaintiff  and  the  bank  have  appealed. 

Lot  or  section  10  was  purchased  by  Valery 
Badeau  from  the  state  of  Louisiana  in  the 
year  18SS.  This  entry  appears  in  the  "Ab- 
stract of  Entries  from  State  Land  Office, 
Parish  of  rbervllle,"  recorded  in  said  parish. 
In  tbe  same  year,  1866,  Valery  Badeau  sold 
section  10  to  Pierre  Badeau,  describing  the 
tract  "as  situated  In  tbe  parish  of  Iberville 
on  the  east  side  of  Bayou  Grosse  TCte."  In 
1874  Pierre  Badean  sold  tbe  tract  under  tbe 
same  description  to  one  Bargas.  In  1880 
section  10  was  sold  at  probate  sale  as  sit- 
uated In  the  parish  of  Iberville,  and  was  pur- 
chased  by  Antolne  Carrlere,  who  in  tbe  same 
year  conveyed  the  property  to  Henry  St.  Oes, 
who,  on  February  16,  1886,  sold  to  the  Citi- 
zens' Bank,  which,  in  February,  1888,  sold 
to  Geo.  W.  Booksh,  plalndfl  herein.  All  of 
the  above  titles  described  the  section  as  sit- 
uated in  the  parish  of  Iberville. 

It  Is  an  undisputed  fact  tbat  this  tract  of 
land  has  been  for  years  regularly  assessed  in 
the  parish  of  Iberville,  and  the  taxes  therer 
on  regularly  paid  by  the  owners. 

In  tbe  year  1885  the  assessor  of  the  parish 
of  West  Baton  Rouge  assessed,  in  the  name 
of  Henry  St  Ges,  nonresident  "200  acres,  be- 
ing B'rac.  section  10,  T.  8,  R.  11  E."  On 
June  5,  1886,  the  property  so  assessed  was 
adjudicated  to  tbe  state  for  want  of  bidders 
for  $9.43,  representing  state  tax,  district 
levee  tax,  parish  taxes,  and  costs. 

In  1886,  1886,  and  1887,  tbe  whole  of  sec- 
tion 10  was  assessed  in  the  i)arlBb  of  Iber> 
ville  to  the  Citizens'  Bank,  and  all  the  taxes 
due  thereon,  state,  district  levee,  and  parish, 
were  paid  in  full. 

m  December,  1881,  said  fraction  of  section 
was  transferred  and  conveyed  by  the  audi- 
tor to  the  Atchafalaya  Basin  Levee  District 
as  having  been  adjudicated  to  the  state  and 
not  redeemed. 

There  are  several  torioas  groonda  of  nulll- 


I  ty  urged  against  tbe  tax  adjadlcatioa  of 

1886. 

Plaintiff  contends  tbat  tbe  whole  of  sec- 
tion 10  is  situated  In  the  parish  of  Iberville. 
That  this  was  the  common  understanding 
down  to  the  year  1886  is  unquestionable. 

Neither  of  the  two  interested  parishes  have 
taken  any  action  to  fix  the  bonndary  line  be- 
tween them.  The  question  has  been  raised 
by  the  state  assessor  of  the  parish  of  West 
Baton  Rouge,  who  undertook  on  bis  own  mo- 
tion to  settle  the  question  of  boundary  by 
listing  portions  of  certain  tracts  as  being 
situated  In  said  parish.  On  the  other  hand, 
the  state  assessor  of  the  parish  of  Iberville 
has  continued  to  assess  the  whole  of  said 
tracts  as  being  within  the  limits  of  the  par- 
ish of  Iberville. 

The  state  and  levee  district  have  no  in- 
terest in  the  question  of  boundary  line,  which 
concern  only  the  flsc  of  the  two  parishes.  It 
would  seem  that  the  provtBtons  of  section 
2624  of  the  Revised  Statates  of  1870,  relative 
to  the  fixing  of  boundary  lines  of  any  parish, 
as  ample,  if  resorted  to,  to  settle  the  question 
for  all  time.  Counsel  for  defendant  con- 
cedes that  according  to  the  "Powell  line"  of 
1828,  "the  land  in  dispute  was  included  in  tbe 
territory  of  Iberville,"  but  contends  that, 
under  Act  No.  14,  p.  16,  of  1869,  the  line  was 
changed,  so  as  to  run  at  a  uniform  distance 
of  40  arpents  from  Bayou  Grosse  Tete.  The 
act  of  1869  was  a  referendum,  and  counsel 
admits  there  Is  no  evidence  In  tbe  record  tbat 
tbe  Section  was  held  In  conformity  with  its 
provisions  and  was  unfavorable  to  the  parish 
of  Iberville.  But  the  briefs  of  opposing  coun- 
sel conceded  that  "the  election  was  held  and 
resulted  In  favor  of  the  parish  of  Iberville." 

Section  7  of  Act  No.  14,  p.  17,  of  1869,  reads 
as  follows: 

"That  if,  upon  ascertaining  tbe  result  of  said 
election,  it  be  found  that  a  majority  of  tbe 
legal  voters  of  said  disputed  territory  should 
have  voted  for  Iberville,  then  said  disputed  ter- 
ritory shall  be  and  remain  in  the  parish  of 
Iberville,  and  the  western  boundary  of  the  par- 
ish of  West  Baton  Rouge  shall  be  permanently 
fixed  at  forty  arpents  distance  from  tbe  Bayou 
Gross  TCte.'' 

There  is  no  evidence  to  show  that  the 
fraction  of  section  10  now  in  controversy 
was  included  in  the  "disputed  territory"  re- 
ferred to  in  the  act  of  1859. 

The  parish  surveyor  testified  as  follows: 

"I  know  of  no  means  of  determining  what 
lands  were  in  dispute  between  the  parishes  of 
Iberville  and  West  Baton  Rouge  prior  to  1859." 

It  seems  to  us  that  under  the  very  terms 
of  the  act  of  1869  tbe  disputed  territory  can- 
not extend  beyond  tbe  40-arpent  line  per- 
manently fixed  as  the  boundary  line  of  West 
Baton  Rouge.  But  this  line  has  never  been 
fixed  by  a  survey,  and  since  1860  the  state 
and  parochial  authorities  and  tbe  owners 
have  treated  all  of  section  10  as  lying  wholly 
within  the  limits  of  tbe  pariah  of  Iberyille. 
This  was  the  result  of  a  common  error, 
which  under  the  maxim  of  tbe  law,  "Corn- 
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miuda  error  fadt  Joa,"  cannot  prejudice  tbe 
acquired  rights  of  the  dtlxen.  See  Cumming 
T.  Bloaaatt,  2  La.  Ann.  794.  Thla  Is  the  rule 
relattve  to  the  resistry  of  mortgages,  and 
there  Is  no  good  reason  why  It  should  not 
be  applied  to  assessments  and  taxation.  All 
tbe  titles  -were  of  record  In  tbe  parish  of 
Iberyllle,  and  set  forth  that  the  ivhole  sec- 
tion was  situated  within  the  limits  of  said 
parish.  The  assessor  had  no  guide  but  the 
record,  and  listed  the  property  accordingly. 
The  parish  of  West  Baton  Bouge  made  no 
claim  <^  territorial  Jurisdiction.  We  are  of 
the  opinion  that  the  assessment  of  1885, 
made  in  the  parish  of  Iberville,  under  these 
drcomstances,  was  yalld  and  enforceable, 
and  that  the  taxes  were  properly  paid  to  the 
tax  collector  of  said  parish,  who  had  appar- 
ent authority  to  collect 

The  title  was  not  of  record  in  the  parish 
of  West  Baton  Rouge,  and  the  assessor,  la 
listing  the  land,  had  to  consult  the  convey- 
ance records  of  the  parish  of  IberTlll&  Thla 
action  of  the  assessor,  taken  without  notice 
to  tbe  authorities  of  the  parish  of  Iberville 
and  to  tbe  owners  of  the  property,  led  to  a 
double  assessment  of  a  large  portion  of  the 
tract,  and  to  its  adjudication  to  the  state  for 
taxes  IB  tbe  year  1880.  All  taxes  due  the 
state  and  levee  district  had  been  previously 
paid  by  the  owner.  At  most,  there  was  a 
dalm  for  taxes  due  the  parish  of  West  Baton 
Rooge. 

In  Wllbert  t.  Michel,  42  La.  Ann.  868,  8 
Sooth.  0OT,  this  court  held  that,  where  prop- 
erty has  been  assessed  to  two  different  per- 
sons for  the  same  year,  a  payment  of  the 
taxes  by  either  will  defeat  the  power  of  tbe 
tax  collector  to  sell,  and  It  matters  not  that 
the  party  making  the  luiyment  Is  not  the 
true  owner.  In  Lefebre  y.  Negrotto,  44  La. 
Ann.  T92.  11  South.  91,  we  held  that  the  sale 
by  the  state  of  ixoper^  on  which  taxes  have 
been  paid  is  an  absolute  nullity.  In  Brown 
V.  Land  Ck).,  48  La.  Ann.  1188,  20  South.  711, 
we  announced  the  same  doctrine,  adding 
that  it  is  Immaterial  who  paid  the  taxes. 
In  Kellogg  ▼.  McFatter.  Ill  La.  10S7,  36 
South.  112,  we  said  that  it  did  not  concern 
the  state  by  whom  payments  were  made,  or 
tliat  they  were  made  under  assessments  er- 
roneous as  to  description. 

The  state  is  a  quasi  creditor  for  taxes, 
and,  if  they  be  paid,  it  matters  not,  in  reason 
and  Justice,  under  what  assessment  or  by 
whom  payment  is  made. 

Dual  assessment  and  payment  of  the  taxes 
prior  to  date  of  sale  are  causes  of  nullity 
especially  excepted  from  the  curative  force 
of  article  233  of  the  Constitution  of  1898. 

The  tax  sale  of  1886  was,  as  to  the  state, 
void,  and  the  fact  that  SMne  taxes  may  have 
been  doe  tlie  parish  of  West  Baton  Rouge  does 
not  change  the  sitnation,  as  sales  for  taxes, 
partly  legal  and  partly  illegal,  are  invalid. 
We  applied  this  doctrine  in  Hansen  v.  Sher- 
iff, B2  La.  Ann.  1566,  28  South.  167.  where 


the  assessment  had  been  reduced,  and  tbe 
sale  had  been  made  for  taxes  based  on  the 
original  assessment  In  Rougelot  v.  Quick, 
84  La.  Ann.  128,  land  was  sold  to  pay  state 
and  parish  taxes,  and  the  court,  finding  that 
the  latter  had  not  been  legally  levied,  held 
that  tbe  tax  sale  was  void  in  toto,  saying: 

"It  ia  likewise  required  that  the  taxes  claim- 
ed must  legally  be  doe  in  their  entirety ;  other- 
wise, the  sale  is  void.  Blackwell,  160;  Oooley, 
295.'' 

The  court  also  cited  Burroughs,  p.  301,  to 
the  effect  that  in  such  cases  there  can  be  no 
apportionment  or  separation  of  the  legal 
from  the  illegal. 

Considered  from  another  point  of  view,  the 
state,  having  continuously,  since  1885,  as- 
sessed the  property  to  plaintiff  and  his  au- 
thor, and  collected  taxes  thereon,  waived 
the  prior  forfeiture  or  adjudication  to  her^ 
self.  In  Martin  v.  Barbour,  140  U.  8.  646, 
11  Sup.  Ct  949,  36  L.  Bd.  646,  the  court  said: 

"The  state  is  bound  by  the  act  of  her  oflScers 
in  placing  the  lot  on  the  taxbooks  for  the 
years  1885  and  1886,  and  receiving  from  the 
appellees  the  taxes  for  these  years.  Equity- 
will  treat  the  transaction  as  a  waiver  of  the 
prior  supposed  forfeiture,  and  will  regard  the 
tax  paid  for  1885  and  1886  as  so  much  paid 
toward  redemption,  and  will  permit  the  pay- 
ment of  tbe  rest" 

See,  also,  Pltre  v.  Schlesllnger,  110  La.  234, 
84  South.  425. 

Our  learned  brother  of  the  district  court 
found  that  defendant's  possession  was  of 
recent  date,  and  therefore  overruled  the 
pleas  of  prescription  set  forth  in  its  an- 
swer. He,  however,  held  the  tax  sale  valid, 
because  the  payment  of  taxes  was  made  on 
an  assessment  in  another  parish. 

As  the  state  taxes  were  paid  in  full  on  an 
assessment  of  the  whole  tract  to  a  tax  col- 
lector charged  with  their  collection  and  ac- 
countable to  tbe  state,  it  Is  to  be  presumed 
that  tbe  money  went  with  the  state  treas- 
ury; and  the  circumstances  that  a  portion 
of  the  tract  was  assessed  in  the  wrong  par^ 
isl^  cannot  cliange  the  fact  of  payment  The 
taxes  having  been  paid  to  the  state,  there 
was  no  warrant  for  the  sale  of  a  portion  of 
the  same  property,  situated  in  another  par- 
ish, for  tbe  purpose  of  paying  a  portion  of 
the  same  taxes.  The  contrary  doctrine 
would  lead  to  confiscation. 

We,  therefore,  are  of  opinion  that  the  tax 
adjudication  in  question  was  a  nullity. 

The  district  court  did  not  pass  on  the  de- 
mands for  damages  for  slander  of  title,  and 
for  destruction  of  valuable  timber,  and  we, 
therefiMre,  will  remand  the  case  for  further 
evidence  and  proceedings  according  to  law. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  appealed  from  be 
annulled,  avoided,  and  revenied;  and  it  is 
now  ordered  and  decreed  that  plaintiff  be 
recognised  as  tbe  lawful  owner  and  pos- 
sessor of  that  certain  tract  of  land  situated 
in  the  parishes  of  Iberville  and  Weat  Baton 
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Rouge,  on  the  east  bank  of  Bayoa  Grosse 
Tete,  and  being  the  lower  two-thirds  of  lot 
or  section  No.  ten  (10)  in  township  eight  (8) 
S.,  range  eleven  (11)  B.,  8.  B.  district  of 
Louisiana,  containing  852.60  acres;  and  it  ia 
farther  ordered  and  decreed  that  the  de- 
fendant, A.  Wllbert  Sons  Lumber  &  Shingle 
Company,  is  without  title  to  said  portion  of 
said  tract  of  land  claimed  herein  by  plain- 
tiff; and  It  is  further  ordered  and  decreed 
that  the  adjudication  of  200  acres  In  said 
section,  made  by  the  sheriff  and  tax  collector 
of  the  parish  of  West  Baton  Bonge  to  the 
state  of  Louisiana  on  June  5,  1886,  as  shown 
by  deed  recorded  July  20,  1886,  be  declared 
null  and  void,  and  be  canceled  on  the  rec- 
ords; and  It  is  further  ordered  and  decreed 
that  the  call  in  warranty  against  the  Citi- 
zens' Bank  be  dismissed,  and  that  defendant 
pay  the  costs  of  suit  in  both  courts,  and  that 
this  canse  be  remanded  for  further  evidence 
and  proceedings  on  plaintiff's  demand  for 
damages. 


BI0HARD80N  T.  STATB. 

(Supreme  Court  of  Alabama.    Feb.  9,  1905.) 

Bill  or  Exceptions— Tihk  roB  Bioninq. 

Where  defendant  was  granted  "until  Jan- 
nary  5th"  to  have  his  bill  of  exceptions  signed 
by  the  presiding  judge,  the  time  for  signing  the 
bill  expired  on  ue  night  of  January  4th,  and 
the  court  conld  not,  on  January  5th,  which  was 
In  vacation,  extend  the  time  until  January  6th. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Gent  Dig.  Crimhua  Lew,  f  2859;  vol.  46,  Cent 
Dig.  Time,  |  26.] 

Appeal  from  Olty  Court  of  Gadsden;  John 
H.  DisQue,  Judge. 

Pink  Bichardson  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  moUon  to  strike  the 
bill  of  exceptions  from  the  flies  is  sustained. 
On  Noveml>er  16,  1901,  the  defendant  was 
sentenced,  and  the  court  granted  him  "until 
January  6,  1905,"  In  which  to  have  the  bih 
of  exceptions  signed  by  the  presiding  Judge. 
An  order  was  made  by  the  court,  on  Janu- 
ary 5,  1905  (In  vacation),  extending  the  time 
"until  January  6,  1905."  The  words  "until 
January  5th"  excluded  that  day,  and  conse- 
quently the  time  for  signing  the  bill  of  ex- 
ceptions expired  on  the  night  of  January  4th. 
Johnson  v.  State  (Ala.)  37  South.  421;  A.  M. 
Co.  V.  Marcus,  128  Ala.  355,  30  South.  679; 
Bosson  ▼.  State,  92  Ala.  76,  9  South.  357; 
Wright  V.  State,  136  Ala.  60,  34  South.  187; 
Scott  V.  State  (Ala.)  87  South.  866.  The  mo- 
tion to  strike  the  bill  of  exceptions  is  sus- 
tained, and  the  Judgment  of  the  court  is  af- 
firmed. 

Afllrmed.    . 

McCLELLAN,  O.  J.,  and  TYSON  and  AN- 
DEBSON,  JJ.,  concur. 


WALKBB  T.  WINN. 
(Supreme  Court  of  Alabama.     Feb.  0,   1905.) 

1.  Insans  Peksons— Contbaots— Validitt. 

The  transfer  of  a  note  by  an  insane  payee, 
as  it  involves  the  making  of  a  contract,  is  ab' 
solutely  void,  and  ma^  be  impeached  by  the 
payor  on  the  ground  of  the  payee's  insanity  at 
the  time  of  the  transfer. 

[EM.  Note. — Fw  cases  in  point,  see  voL  27, 
Cent.  Dig.  Insane  Persons,  {  181, 

2.  NoTX— Aonoif  BT  Tbansfebek. 

Tlie  payor  of  a  note  cannot  defend  a  suit 
by  the  transferee  on  the  ground  of  inadequacy 
of  the  consideration  iiaid  for  the  transfer,  and 
the  action  of  the  transferee  in  taking  advantage 
of  the  transferror's  weak  mental  condition,  and 
overreaching   hinu 

8.  Sakb— Defeases— iNBAmrr. 

Evidence  Uiat  the  payee  of  a  note  was  in- 
sane at  the  time  he  transferred  the  same  to 
plaintiff  is  competent  under  a  sworn  plea  deny- 
ing that  plaintiff  was  the  party  really  interest- 
ed in  the  note  sued  on. 

Appeal  from  (Circuit  C!ourt,  Barbour  Coun- 
ty;  A.  A  McDonald,  Judge. 

Action  by  James  J.  Wiim,  Jr.,  administra- 
tor, of  John  B.  Crews,  deceased,  against 
David  Lb  Walker.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Beversed. 

Special  pleas  Nos.  4,  5,  6,  and  7,  referred  to 
In  the  opinion,  set  up  the  Insanity  of  the 
payee  of  the  note  at  the  time  he  transfnred 
the  same  to  plaintiff's  intestate.  Special  plea 
No.  8  is  as  follows:  "(8)  Defendant  says  that 
in  the  transfer  of  the  note  sued  on  the 
amount  paid  or  the  consideration  paid  for 
said  note  by  plaintiff's  intestate  was  grossly 
inadequate  to  the  value  of  said  note,  and  said 
transfer  of  said  note  was  a  fraud  on  tbe 
payee  and  transferror,  and  void,  said  payee 
and  transferror  being  at  tbe  time  of  said 
transfer  so  weak  mentally  as  to  bave  been 
overreached  by  the  plaintiff's  intestate  in 
I»x>curlng  said  transfer."  To  the  eighth  plea 
the  plaintiff  demurred  upon  the  groimd  that. 
If  there  was  fraud  practiced  upon  the  trans- 
ferror by  tbe  plaintiff's  intestate.  It  is  not 
available  to  the  defendant  In  this  salt,  and 
that  said  plea  falls  to  show  that  plaintiiTs 
Intestate,  or  any  one  for  him,  practiced  any 
fraud  upon  tbe  transferror  of  the  note.  Tbe 
demurrers  to  these  several  pleas  were  sus- 
tained. Upon  the  introduction  of  all  the  evi- 
dence, the  court,  at  the  request  of  the  plain- 
tiff, gave  the  general  affirmative  charge  in  bis 
favor,  to  the  giving  of  which  charge  the  de- 
fendant duly  excepted. 

A.  H.  Merrill  and  W.  C.  Swanson,  for  ap- 
pellant CSeo.  W.  Peach  and  E.  P.  Thomas, 
for  appellee. 


DENSON,  J.  This  Is  a  suit  upon  a  prom- 
issory note  executed  by  defendant  David  L. 
Walker  and  two  other  persons  (who  are  not 
sued)  to  Zachariah  Bush.  The  note  was 
transferred  by  the  payee  to  John  B.  Oews, 
who  brought  this  suit    Qrews  died,  and  tbe 
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canw  was  reylved  In  the  name  of  James  J. 
Wlon,  Jr.,  as  the  administrator  of  his  estate. 
The  defendant  filed  a  sworn  plea  denying 
that  the  plalntiCt  was  the  party  really  tnter- 
eited  in  the  note  sned  on,  and  also  attempted 
by  other  special  pleas  to  defend  the  suit  npon 
the  ground  that  the  payee,  Bush,  at  the  time 
he  transferred  the  note  to  Crews,  was  in- 
sane. Demurrers  were  interposed  to  the 
pleas  which  set  op  the  defense  of  Insanity. 
The  principal  gromid  of  demurrer  to  the 
pleas,  the  ones  which  presented  the  real  ques- 
tion at  issue,  are  that  the  contract  of  assign- 
ment of  a  note  by  an  Insane  person  is  not 
Toid,  but  voidable^  and  that  insanity  is  a  per- 
sonal plea,  and  not  available  to  the  defend- 
ant.   The  demurrers  were  sustained. 

Whatever  may  be  the  rulings  by  the  courts 
of  other  Jurisdictions  npon  the  question,  this 
court  is  fully  committed  to  the  doctrine  that 
the  contract  of  an  Insane  penon  is  absolutely 
Told.  Dougherty  v.  Powe,  127  Ala.  677,  80 
South.  524,  and  authorities  there  cited;  Wil- 
klnscm  t.  Wilkinson,  12B  Ala.  278,  80  South. 
678;  Oalloway  t.  Hendon,  181  Ala.  280,  81 
South.  eOS;  MilUgan  y.  PoUard,  112  Ala.  466, 
20  South.  620.  We  fail  to  appreciate  tbe  dis- 
tinction attempted  to  be  made  by  counsel  for 
appellee  in  their  argument  between  deeds 
and  other  contracts  made  by  an  insane  per- 
son, with  reference  to  the  application  of  the 
aboTe-«tated  doctrine.  That  tbe  principle 
npon  which  the  deed  of  an  Insane  person  is 
declared  void  in  the  case  of  Dougherty  v. 
Powe.  supra,  is  applicable  alike  to  all  con- 
tracts of  such  person  Is  obvious.  It  Is  stated 
by  tbe  court  in  tbat  case  that  "one  of  the 
essential  elements  to  the  validity  of  a  con- 
tract is  the  concurring  assent  of  two  minds. 
If  one  of  the  parties  to  a  contract  is  Insane 
at  tbe  time  of  its  execution,  this  essential 
element  ia  wanting.  Tbe  principle  Is  tbe 
same  whether  the  contract  rests  in  parol  or  be 
by  a  deed."  If,  then,  the  contract  of  an  in- 
sane person  is  void,  it  would  seem  to  logic- 
ally follow  tbat  a  party  contracting  with  blm 
could  not  take  any  benefit  under  such  con- 
tract— ^would  get  no  title  to  property  ob- 
tained from  such  a  one,  We  have  no  prece- 
dent by  our  court  directly  upon  the  point 
presented  for  consideration  by  tbe  ruling  of 
the  court  below,  and  there  seems  to  be  con- 
flict in  tbe  decisions  of  courts  of  other  states 
upon  tbe  question.  Tbe  case  of  Carrier  v. 
Sean,  4  Allen  (Mass.)  836,  81  Am.  Dec.  707, 
is  cited  by  appellee  in  support  of  the  rulings 
of  tbe  court  on  tbe  demurrers,  and  It  must 
be  conceded  that  the  court's  rulings  are  in 
fall  accord  with  tbe  case.  But  in  Massachu- 
setts, and  in  tbe  other  states,  so  far  as  our 
inrestlgation  bas  revealed,  where  courts  have 
held  that  Insanity  is  a  personal  plea,  the  rul- 
ing fans  been  based  upon  tbe  principle  that 
tbe. contracts  of  an  insane  person  are  void- 


able, and  not  void.  The  decision  of  tbe  case 
cited  above  from  the  Massachusetts  court  is 
rested  expressly  upon  that  principle.  In  the 
case  of  Burke  v.  Allen,  29  N.  H.  106,  61  Am. 
Dec.  642,  it  was  held  that  tbe  indorsement  of 
a  promissory  note  by  the  payee  is  a  contract 
which  an  Insane  person  cannot  make,  be- 
cause be  bas  not  the  power  to  give  that  con- 
sent which  tbe  contract  requires,  and  that  in 
an  action  upon  the  note  by  an  indorsee 
against  tbe  maker  insanity  in  tbe  payee  and 
Indorser  at  the  time  of  tbe  indorsement  and 
transfer  is  a  valid  defense.  This  same  view 
was  taken  of  the  question  by.  tbe  Supreme 
Court  of  Michigan  in  tbe  case  of  Hannahs  v. 
Sheldon,  20  Mich.  278,  Cooley,  J.,  deliver- 
ing the  opinion  of  tbe  court  Thore  is  anoth- 
er line  of  decisions  which  bold  that  the  con- 
tracts of  an  Insane  person  are  only  voidable 
before  such  a  person  is  adjudicated  insane 
by  a  court  of  competent  Jurisdiction,  but  that 
after  such  adjudication  is  had  all  contracts 
made  by  such  person  are  void.  Bunn  v. 
Poetell,  107  Ga.  480,  S3  S.  B.  707 ;  Hovey  v. 
Hobson,  63  Me.  461,  88  Am.  Dec.  706 ;  Baton 
V.  Baton,  37  N.  J.  Law,  108,  18  Am.  Bep. 
716.  ^tna  Insurance  Co.  v.  Sellws  (Ind. 
Sup.)  66  N.  B.  87,  77  Am,  St  Rep.  481. 

Leaving  out  of  view  the  decisions  of  the 
courts  in  other  Jurisdictions,  this  court  hav- 
ing held  that  the  contracts  of  an  toaane  per- 
son are  void,  and,  it  being  true  that  the 
transfer  of  a  note  of  necessity  involves  the 
making  of  a  contract,  we  think  it  must  fol- 
low as  a  logical  sequence  that  the  transfer 
of  a  note  by  an  Insane  person  must  be  held 
to  be  void.  Further,  as  a  payment  of  a  note, 
such  as  will  operate  as  an  acquittance  to  tbe 
payor,  must  be  made  to  tbe  person  who  bas 
authority  to  receive  the  payment,  the  payor 
may  Impeach  the  contract  of  transfer  by 
showing  the  insanity  of  the  transferror  at 
the  time  the  contract  was  made.  It  follows 
that  the  court  erred  in  sustaining  the  demur- 
rer to  pleas  numbered  4,  6,  6,  and  7;  but 
we  are  of  the  opinion,  and  so  bold,  that  plea 
8  was  subject  to  the  demurror  made  to  it, 
and  the  court  did  not  &n  in  sustaining  tbe 
demurrer  to  plea  8.  Under  the  sworn  plea 
denying  that  tbe  plaintiff  was  the  party  real- 
ly Interested  in  the  note  sued  on,  evidence 
tbat  the  payee  of  the  note  was  insane  at  tbe 
time  he  transferred  the  note  was  competent, 
and  the  court  erred  in  excluding  such  evi- 
dence. 

The  questions  presented  by  the  eighth  and 
ninth  assignments  of  error  will  probably  not 
arise  on  another  trial,  and  we  deem  it  unnec- 
essary to  pass  upon  them  here. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

McCLBLLAN,  0.  J.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 
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DIOKBNS  ▼.  STATB. 
(Sapreme  Oonrt  of  Alabama.     Feb.  14,  1906.) 

1.  CBunnAi.  Lxw— APFEAii— Biix  or  Wxokp- 

TIOHB. 

A  bill  of  exceptions  is  construed .  most 
strongly  against  the  party  excepting,  and,  if  it 
will  admit  of  two  constructions,  one  of  whicli 
will  reverse  and  the  other  support  the  judg- 
ment, the  latter  cmistruction  will  be  adopted. 

[Ed.  Note. — F(v  cases  in  point,  see  voL  21, 
Cent  Dig.  Exceptions,  Bill  of,  f  83.] 

2.  Saux—Tbial— Exclusion  of  Evidxnox. 

Where  the  answer  given  by  a  witness  is 
directly  responsive  to  the  question,  the  court 
is  under  no '  duty  to  exclude  the  answer,  al- 
though it  is  not  legal  evidence,  on  motion  of 
the  party  who  asked  the  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  1644.] 

3.  Laboknt— Fbopbbtt  Subject. 

Crude  turpentine,  which  is  run  from  the 
body  of  a  tree  into  boxes  cut  into  the  tree  to 
serve  as  receptacles  therefor,  is  the  subject  of 
larceny. 

[Ed.  Note. — B\>r  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Larceny,  1 16.] 

4.  SAlf»— QUXSTIONS  TOB  JUBT. 

In  a  prosecution  for  larceny  of  turpentine, 
whether  defendant,  at  the  time  he  dipped  the 
turpentine,  did  it  under  an  honest  belief  that 
it  was  within  his  employer's  land  line,  or 
whether  the  turpentine  was  taken  feloniously, 
although  <q)enly  done,  were  questions  for  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Larceny,  |  180.] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Fearce,  Judge. 

Ed  Dickens  was  convicted  of  larceny,  and 
appeals.    Affirmed. 

W.  L.  Lee,  for  appellant  Massey  Wilson. 
Atty.  Gen.,  for  tbe  State. 

DEN80N,  J.  The  defendant  was  indicted 
for  the  larceny  of  three  gallons  of  crude  tur- 
pentine. B.  R.  Register,  for  the  state,  tes- 
tified that  he  owned  certain  turpentine  boxes 
in  Houston  county;  that  the  defendant  work- 
ed some  boxes  adjoining  witness';  that  In 
Jane,  1903,  the  defendant  and  one  Ed  Ward 
were  on  his  land;  that  when  witness  left  for 
dinner  be  left  some  boxes  near  the  line  un- 
dipped; that  wlien  he  returned  the  boxes  had 
been  dipped,  and  that  tbe  gum  dipped  was 
worth  one  dollar  and  a  half;  that  the  defend- 
ant was  near  one  box  In  the  attitude  of  dip- 
ping, and  witness  asked  him  what  he  was 
doing,  and  the  defendant  walked  off;  that 
the  defendant,  in  January  of  1903,  pointed 
out  the  line  between  bis  boxes  and  witness' 
bpxes,  and  that  defendant  was  across  the 
line  that  he  pointed  out;  that  the  gum  was 
in  the  box,  and  the  box  was  a  part  of  the 
trees,  and  was  cut  into  the  trees  that  year. 
The  witness  was  asked,  "How  do  you  hold 
the  boxes?"  He  answered,  "By  a  lease,  and 
the  lease  Is  In  writing."  The  defendant 
moved  to  exclude  the  answer  on  the  ground 
that  there  was  higher  evidence  of  the  lease, 
and  that  It  was  Incompetent     The  court 


OTeiruled  the  motion,  and  the  defendant  ex- 
cepted. 

It  does  not  plainly  appear  from  tbe  bill  of 
ezceptiona  whether  or  not  the  above  ques- 
tion was  asked  by  the  defendant  or  the  so- 
licitor. But  it  does  appear  from  the  bill  that 
the  witness  had  just  testified  that  he  beld 
by  a  written  lease,  and  had  not  the  lease 
present  and  on  motion  of  the  defendant  the 
court  excluded  the  evidence.  Then  Immedi- 
ately follows  In  a  separate  paragraph  In  the 
bill  the  word  "examination,"  the  question 
above  set  out  then  the  answer  of  the  wit- 
ness above  quoted,  and  which  the  court  de- 
clined to  exclude.  "A  bill  of  exceptions  Is 
construed  most  strongly  against  the  party  ex- 
cepting, and,  if  it  will  admit  of  two  con- 
structions, one  of  which  will  reverse  and  the 
other  support  the  Judgment  the  latter  con- 
struction vrlll  be  adopted."  McCehee's  Case, 
62  Ala.  224;  1  Brick.  Dig.  251,  9  126.  A  rea- 
sonable construction  of  the  bill  of  exceptions 
is  that  the  question  was  asked  by  the  de- 
fendant and  the  answer  which  the  defend- 
ant moved  to  exclude  was  drawn  out  by  that 
questl<m.  Adopting  this  construction,  the 
court  committed  no  error  in  overruling  the 
motion  to  exclude  the  evidence,  for  the  an- 
swer given  by  the  witness  was  directly  re- 
sponsive to  the  question,  and  If  It  should  be 
conceded  that  the  answer  was  illegal  evi- 
dence, yet  the  court  was  under  no  dut7  to 
exclude  it  on  motion  of  the  party  who  intro- 
duced it  ToUver's  Case,  94  Ala.  Ill,  10 
South.  428;  Wrlgbfs  Case,  108  Ala.  60,  18 
South.  941.  Ward,  a  witness  for  the  state, 
testified  that  he  and  the  defendant  dipped 
some  boxes  where  Register  testified  that  de- 
fendant dipped;  that  it  was  just  after  din- 
ner; that  it  was  on  Mr.  Pope's  land,  as  wit- 
ness understood  the  land  which  defendant 
was  working;  and  that  be  was  hired  by  the 
defendant.  The  defendant  testified  that  he 
dipped  the  boxes,  but  that  they  were  the 
boxes  of  Mr.  Pope,  and  he  was  worthing  the 
boxes  on  halves;  that  he  did  in  January. 
1903,  point  out  the  line  to  Register,  and  he 
was  not  over  the  line  so  pointed  out;  that 
he  remained  In  the  woods  and  dipped  the  re- 
mainder of  the  day,  and  that  Register  also 
remained  and  dipped. 

One  question  presented  by  the  affirmative 
charge  Is  whether  or  not  crude  turpentine 
which  bad  run  from  the  body  of  the  tree 
above  into  boxes  which  were  cut  into  the 
tree  to  serve  as  receptacles  for  the  turpentine 
was  the  subject  of  larceny.  This  identical 
question  has  never  been  presented  to  this 
court  for  decision,  but  we  are  relieved  of 
difficulty  in  the  decision  of  it  by  the  fact  that 
the  question  was  considered  by  the  Supreme 
Court  of  North  Carolina  In  the  case  of  The 
State  V.  William  Moore,  33  N.  0.  70,  and  In 
what'  appears  to  us  a  well-considered  opinion 
by  Ruffin,  C.  J.,  the  court  answered  the  ques- 
tion in  the  affirmative.  In  this  opinion  the 
court  after  reciting  the  means  by  which  the 
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toipentlne  waa  made  to  flow,  naea  this  lan- 
guage: "Sucb  being  the  process  In  this  bosi- 
nesB,  tt  aeema  dear  that  turpentine,  when  In 
the  boxes  in  the  state  to  be  dipped  up,  Is 
personalty.  It  no  longer  forms  a  part  of 
tbe  tree,  but  it  exists  separate  from  the  tree, 
and  has  been  s^arated  by  a  process  of  labor 
and  cultivation.  The  box,  though  In  the 
tree,  is  but  a  convenient  rec^tade  for  tbe 
turpentine,  after  It  has  been  extracted  or  has 
been  made  to  exude  from  the  pores,  which 
contained  it,  while  in  the  tree,  as  a  part  of 
it  When  it  ceases  to  be  a  part  of  the  tree, 
it  necessarily  becomes  a  chattel."  This  case 
was  reaflBrmed  and  followed  in  the  case  of 
The  State  v.  Ehig,  98  N.  C.  648,  4  8.  B.  44. 
We  think  the  reasoning  employed  by  the 
eminent  jurist  In  the  case  from  whldi  tbe 
above  extract  was  taken  is  sound,  and  that 
tbe  conclusion  there  reached  is  correct  We 
therefore  hold  that  the  turpentine  was  the 
subject  of  larceny. 

If  the  defendant  at  the  time  he  dipped  the 
turpentine,  did  it  under  the  honest  belief 
tliat  It  was  within  Pope's  land  line,  and  that 
it  belonged  to  Pope,  then  the  evil  Intent 
which  Is  an  Ingredient  of  larceny  would  have 
been  lacking,  but  this  question  the  court 
could  not  properly  take  away  from  the  Jury, 
and  also  the  question  whether  or  not  from 
all  the  evidence,  the  taking  of  the  turpentine 
was  done  feloniously,  notwithstanding  the 
taking  might  have  been  openly  done,  was 
properly  left  for  the  Jury  to  determine.  Bon- 
ner's Case,  125  Ala.  iS,  27  South.  78S;  Tal- 
berf  8  Case,  121  Ala.  SS,  25  South.  690;  Do- 
tier's  Case,  130  Ala.  57,  dO  South.  896.  It 
follows  that  the  charges  requested  by  the 
defendant  were  properly  refused. 

Considering  the  view  we  have  taken  of  the 
case.  It  is  unnecessary  to  determine  wheth- 
er the  charges  of  defendant  were  presented 
as  an  entirety.  Ko  error  having  been  found 
In  the  record,  the  Judgment  of  conviction  is 
affirmed. 

Affirmed. 

McCLBLLAN,  0.  J^  and  TYSON  and 
OOWDBLL,  33.,  concur. 


STATE  «s  reL  ALBXANDBIB  t.  IiAin>IS. 

(Supreme  Court  of  Florida,  Divlaloa  A.    Jane 

27.  1906.) 

WSIT  OF  ESBOIfr— FiRAI.  JUDOUKRT. 

An  order  granting  a  motion  to  quash  an' 
alternative  writ  of  mandamuB,  but  allowing  re- 
lator to  amend  as  he  may  be  advised,  is  not 
such  a  final  judj^ent  as  will  support  a  writ 
of  error. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Volusia  County; 
Minor  S.  Jones,  Judge. 

Application  by  the  state,  on  the  relation 
of  James  B.  Alexander,  for  a  writ  of  man- 
damus to  Cary  D.  Landis,  as  secretary  of 
the  Democratic  executive  committee.  Writ 
denied,  and  plaintiff  brings  error.  Dismiss- 
ed. 

W.  B.  Crawford,  for  plaintUT  in  error. 
Egford  Bly,  for  defendant  in  error. 

PBR  CURIAM.'  This  is  a  mandamus  pro- 
ceeding to  compel  the  secretary  of  the  county 
Democratic  executive  committee  to  furnish 
relator  a  copy  of  the  poll  list  at  Blectlon  Dis- 
trict No.  2  in  Volusia  county  at  the  primary 
election  held  May  10,  1904.  A  motion  to 
quash  the  alternative  writ  was  filed,  setting 
forth,  among  other  grounds,  the  failure  of 
said  writ  to  negative  other  adequate  remedy. 
Upon  the  bearing  of  this  motion  the  fol- 
lowing order  was  made:  "Motion  Is  grant- 
ed, and  the  relator  is  allowed  to  amend  his 
writ  and  petition  as  he  may  be  advised." 
No  further  or  other  order  appears  in  the 
transci-ipt  and  the  writ  of  error  mentions 
specifically  this  order,  and  none  other.  Sucb 
an  order  is  interlocutory,  ,and  will  not  sup- 
port a  writ  of  error.  Gates  v.  Hayner,  22 
Fla.  325. 

The  writ  is  dismissed. 

SHACKLEFOBD,  0.  J.,  and  COOERBLL 
and  WHITFIELD,  JJ.,  concur. 

TATLOB,  HOOKBB,  and  PABEHIIiL. 
JJ.,  concur  in  the  opinion. 
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BOPES  T.  GOLDMAN  et  aL    . 
(Supreme  Conrt  of  Florida.     June  27,  1906.) 
Afpxaii— Tiki  of  Takino— Death  or  Svoa- 

iam  Plaintiff. 

When  the  aix-months  limitation  for  an  ap- 
peal have  commenced  to  run,  the  subsequent 
death  of  the  judgment  plaintiS  and  the  non- 
appointment  or  any  personal  representative  un- 
til after  the  six  months  have  expired  will  not 
permit  the  judgment  defendant  to  appeal  after 
■uch  appointment  is  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Oent  Dig.  Appeal  and  Error,  |  1907.] 

(Syllabus  by  the  Court) 

In  Banc.  Appeal  from  Oircult  C!oart,  Vo- 
lusia County;    Minor  S.  Jones,  Judge. 

Bill  by  E.  B.  Ropes  against  Leopold  Gold- 
man and  others.  Decree  for  defendants. 
Plaintiff  appeals.    Dismissed. 

B.  B.  Bopes,  In  pro.  per.  Stewart  A  Bly, 
for  appellees. 

PER  CURIAM.  On  April  2, 1903,  a  decree 
was  entered  In  the  circuit  court  of  Volnsia 
county  setting  aside  a  sberitrs  deed  held  by 
E.  E.  Ropes  upon  certain  lands  claimed  by 
William  McCabe.  An  appeal  was  taken 
from  tbls  decree,  but  on  a  snggestion  to  this 
conrt  of  the  death  of  McCabe  between  the 
entry  of  the  decree  and  the  entry  of  the 
appeal,  the  appeal  was  dismissed  May  4, 

1904.  Ropes  y.  McCabe  (Fla.)  36  Sonth. 
715.  On  July  4.  1904,  Ropes  filed  a  bUl 
against  Leopold  Goldman,  John  L.  Lake, 
and  William  B.  Taylor,  as  execators  of  the 
last  will  of  William  McCabe,  deceased,  to 
revive  the  decree.  This  bill  was  attacked 
unsuccessfully  upon  the  ground,  among  oth- 
ers, that  the  time  for  appealing  had  expired, 
and  that  the  heirs  of  McCabe  were  neces- 
sary parties.  A  decree  then  passed  Jan- 
uary 25,  1906,  reviving  "the  cause  in  order 
that  B.  B.  Ropes,  the  defendant  therein, 
may  appeal  said  canse."  The  appeal  now 
before  us  was  taken  February  6,  1906,  to 
the  first  day  of  the  present  term. 

It  la  not  at  all  clear  that  the  executors 
of  the  will  are  the  proper  representatives  to 
defend  alone  the  title  to  the  realty  of  the 
decedent.  The  will  Is  not  made  a  part  of 
the  proceedings,  and  "the  court  should  not 
be  left  to  surmise  in  so  important  a  matter." 
We  are  clear,  however,  that  the  appeal  Is 
taken  too  late,  and  that  the  motion  to  dis- 
miss must  for  that  reason  be  granted.  Chap- 
ter 4130,  p.  61,  Laws  1893,  provides  that  "all 
appeals  in  chancery  •  •  •  must  be  tak- 
en within  six  months  after  the  entry  of  the 
final  decree."  The  only  decree  of  which  this 
appellant  can  be  heard  to  complain  is  the 
decree  of  April  2,  1903;    that  of  January, 

1905,  was  of  his  own  seeking.  Onr  law  con- 
tains no  saving  clause  by  reason  of  the 
death  of  a  party.  The  limitation  began  to 
run  during  the  lifetime  of  William  McCabe, 
and  on  his  death  the  appellant  had  the  right, 
as  we  held  on  the  former  hearing  of  this 
causey  to  revive  the  cause  so  as  to  be  able 


to  prosecute  his  appeaL  The  shortness  of 
the  time  and  absence  of  a  saving  clause  are 
matters  to  be  addressed  to  the  Legislature. 
We  have  no  lawmaking  or  dispensing  pow- 
er. 

A  case  on  all  fours  with  the  one  before 
US'  was  considered  most  carefully  by  the  Su- 
preme Conrt  of  Wisconsin,  and  we  might 
rest  content  to  ad(9t  the  reasoning  tbere 
employed.  Sambs  v.  Stein,  63  Wis.  569,  11 
N.  W.  53.  To  the  same  effect,  see  Williams 
V.  Long,  130  Cal.  68,  62  Pac.  264,  80  Am.  St. 
Bep.  68;  H(%)per  v.  Jones,  64  Md.  578,  4 
Atl.  273;  Pace,  Assignee,  v.  Flcklln's  Execu- 
trix, 76  Va.  292;  2Cyc.  792, 

The  appeal  is  dismissed.  All  the  Justices 
concur. 


FLOBIDA  FINANCE  CO.  et  al.  v.  MANN. 

(Supreme  Conrt  of  Florida,  Division  A.    March 

24,  1903.) 

Appeal  from  Circuit  (3oart,  Dnval  County; 
Bhydon  M.  Call,  Judge. 

Bill  by  Austin  S.  Mann  against  the  Florida 
Finance  (Company  and  another.  Decree  for 
complainant  and  defendants  appeal. 

W.  B.  Owen  (LA.  Zacharias,  on  the  brief), 
for  appellants.    W.  B.  Toong,  for  appellee^ 

PBB  CUBIAM.    The  decree  is  afBrmed. 


FLOBIDA  SOUTHERN  B.  CO.  v.  MOBLBT. 

(Supreme  Court  of  Florida,  Division  B.     May 

26,  1903.) 

ESrror  to  (Mrcnit  Court,  Sumter  County ;  Wil- 
liam A.  Hocker,  Judge. 

Action  by  George  B.  Mobley  against  the 
Florida  Southern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

R.  A.  Burford  and  J.  C.  Langiey,  for  plain- 
tiff in  error.  J.  B.  Gaines,  for  defendant  in 
error. 

PEB  CUBIAM.     The  judgment  is  affirmed. 


FOOS  et  al.  v.  COKEB. 

(Supreme  Court  of  Florida,  Division  B.    April 

11,  1903.) 

Appeal  from  Circuit  Court,  De  Soto  County  j 
Joseph  B.  Wall,  Judge. 

Bill  bv  Bryan  Coker  against  William  W. 
Foos  and  others.  Decree  for  complainant,  and 
defendants  appeal. 

Wilson  &  Wilson,  for  appellants.  John  H. 
Treadwell,  for  appellee. 

FEB  CURIAM.    The  decree  is  alarmed. 


OEBIDEAU  V.   STATE. 
(Supreme  Conrt  of  Florida.    May  1,  1903.) 

In  Banc.  Error  to  Criminal  Court  of  Beo 
ord,  Duval  County ;    John  L.  Domett,  Judge. 

Proceeding  by  the  state  against  W.  B.  Qeri- 
deau,  alias  W.  H.  McFarland.  From  the  Judg- 
ment, defendant  brings  error. 

Pope  &  Pope,  for  plaintiff  in  error.  The  At- 
torney General,  for  the  State. 

PER  CUBIAM.  Dismissed  on  precipe  of 
ooonael  tot  plaintifl  in  error. 
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ABMOB  T.  BANK  OF  LOUDON. 
(Supreme  Court  of  MiasisaippL    July  24,  1905.) 

1.  Btrn.Dii(o  AHD  Loan  Assooiatiors— Loans 

— USUBT. 

The  by-laws  of  a  building  and  loan .  as- 
lociation  provided  that  every  member  procuring 
a  loan  shonld  secure  the  payment  of  an  ac- 
ceptable deed  of  trust,  mortgage,  or  deed  on 
real  estate,  of  the  conservative  value  of  twice 
the  amount  wanted,  which  deed  of  trust,  etc., 
should  remain  In  force  until  the  monthly  dues 
applied  to  the  general  fund,  dividends,  and  re- 
serve apportioned  amounted  to  the  sum  of  $100 
on  each  share  drawn;  that  the  deed  of  trust, 
etc.,  should  then  be  canceled,  and  such  member 
riionld  cease  to  be  a  member  with  regard  to  his 
incumbered  shares.  Beld,  that  where  an  aver- 
ment by  a  borrowing  member,  in  a  suit  to  can- 
cel notes  securing  a  loan  on  the  ground  of 
usury,  that  the  subscription  for  stock,  the  exe- 
cntlon  of  the  deed  of  trust,  the  depositing  the 
certificates,  etc.,  were  all  a  part  of  the  same 
scheme  td  secure  a  loan,  was  not  denied,  and 
it  appeared  that  the  monthly  payments  on  the 
stock  for  interest,  dues,  etc.,  amounted  to  more 
than  10  per  cent.,  the  loan  was  osurions. 

2.  Samk— lilEBOKB  or  Debts. 

Where,  on  termination  of  the  business  of 
a  building  and  loan  association,  the  receiver's 
agent  took  four  notes  from  plaintiff,  a  borrow- 
ing member,  as  representing  the  balance  due, 
payable  to  a  third  person,  which  amount  in- 
cluded usury,  with  which  the  old  contract  was 
tainted,  sndi  new  notes  constituted  a  merger 
of  the  old  Indebtedness,  and  were  not  enforce- 
able for  more  than  the  unpaid  principal  of  th« 
original  loan. 

3.  UsuBT— Carctoxation  o»  Tbitst  Deed. 

Where  plaintiff  bad  repaid  an  original  loan 
tainted  with  usury  in  full,  he  was  entitled  to 
the  cancellation  of  a  trust  deed  securing  the 
same  even  as  against  an  innocent  holder  of  the 
notes  and  secunty- 

Appeal  from  Chancery  Conrt,  Union  Coun- 
ty; H.  L.  Muldrow,  Chancellor. 

Suit  by  J.  T.  Armor  against  the  Bank  of 
London.  From  a  decree  dismissing  the  bill, 
complainant  appeals.    Reversed. 

In  May,  1888,  J.  T.  Armor,  a  citizen  of 
Mississippi,  subscribed  for  five  shares  of 
stock  In  the  Savings  &  Loan  Association,  a 
corporation  domiciled  at  Chattanooga,  Tenn. 
After  paying  $3  per  month  for  four  months 
as  stock  dues,  he  borrowed  from  said  asso- 
ciation the  snm  of  $500  in  September,  1898. 
To  secure  this  loan  he  gave  a  deed  of  trust 
on  his  homestead,  and  deposited  his  five 
shares  of  stock  as  collateral  security  there- 
for. After  getting  the  loan  he  paid  each 
month  |3  as  dues,  $2.60  as  interest,  and  $1.66 
as  premium.  In  1902  the  stockholders  of 
the  Atlas  Savings  Sc  Loan  Association  de- 
cided to  go  Into  liquidation,  and  appointed 
the  Citizens'  Bank  &  Trust  Company  as 
trustee  to  wind  up  its  affairs.  C.  P.  Ken- 
dall was  employed  by  this  trustee  to  visit 
the  borrowing  members  and  close  up  the 
loans.  He  called  on  Mr.  Armor,  and  after 
consultation  It  was  decided  that  Armor  owed 
$375  on  the  loan.  In  settlement  Armor  gave 
his  four  notes,  one  for  $76  and  three  for 
$100  eacli,  payable  in  one,  two,  three,  and 
foar  years  from  date,  and  secured  same  by 
giving  a  deed  of  trust  on  some  land,  but  not 
39  SO.— 2 


the  same  land  on  wliich  be  had  given  a  deed 
of  trust  in  the  first  instance.  These  notes 
were  made  payable  to  J.  B.  F.  Lowery.  and 
the  deed  of  trust  secnring  them  recited  that 
the  notes  were  for  borrowed  money  to  pay 
Armor's  Indebtedness  to  the  Atlas  Savings  & 
Loan  Association.  Lowery  afterwards  trans- 
ferred these  notes  to  the  Bank  of  London. 
After  paying  two  of  these  notes.  Armor  filed 
the  bill  In  this  case  In  the  chancery  conrt 
of  Union  county  against  the  Bank  of  Lou- 
don, asking  that  the  original  \  contract  be- 
tween himself  and  the  Atlas  Savings  &  Loan 
Association  be  declared  usurious,  and  that 
the  notes  held  by  the  bank  be  declared  void, 
and  the  deed  of  trust  given  to  secure  them 
be  canceled  as  a  cloud  upon  his  title  to  the 
land.  The  Bank  of  Loudon,  in  Its  answer, 
sets  up  that  the  original  contract  was  not 
usurious,  and  that  the  notes  were  given  to 
Lowery  for  money  with  which  to  pay  oft 
complainant's  indebtedness  to  the  Atlas  Sav- 
ings &  Loan  Association,  and  it  never  had 
any  Interest  in  them,  and  that  they  were 
purchased  by  the  defendant  In  good  faith, 
for  a  valuable  consideration.  On  final  hear- 
ing a  decree  was  rendered  dismissing  com- 
plainant's bill,  and  he  appeals. 

0.  Lee  Crum,  for  appellant  Stephens  ft 
Stephens,  for  appellee. 

COX,  Special  Judge.  Under  the  contract 
by  which  appellant  secured  from  the  Atlas 
Savings  ft  Loan  Association  the  loan  of  $600 
be  was  to  pay  monthly  as  premium  the  sum 
of  $1.66,  and  as  interest  the  sum  of  $2.50. 
The  aggregate  sum  of  $4.16,  which,  under 
the  decisions  of  this  court,  must'  be  treated 
as  interest,  was  less  than  the  Interest  at  10 
per  cent,  the  maximum  legal  rate,  by  so 
small  an  amount  that  the  first  monthly  pay- 
ment of  $3,  provided  for  as  payment  on 
stock,  if  credited  on  the  loan,  would  raise 
the  Interest  rate  above  10  per  cent  It  Is 
averred  In  the  bill  that  the  subscription  tor 
stock,  the  contemporaneous  application  for 
the  loan,  the  execution  of  the  contract  and 
deed  of  trust  and  the  depositing  of  the  cer- 
tificates of  stock  as  collateral,  were  all  parts 
of  the  same  scheme  to  negotiate  and  secure 
the  loan.  This  averment  is  not  denied,  and 
must  therefore  be  treated  as  confessed. 
Section  4  of  article  9  of  by-laws  of  the  Atlas 
Savings  ft  Loan  Association,  with  reference 
to  which  the  loan  was  made  and  the  securi- 
ties taken,  provided  that:  "Bvery  member 
who  procures  a  loan  shall  secure  the  pay- 
ment by  an  acceptable  deed  of  trust,  mort- 
gage, or  deed,  on  real  estate,  the  conserva- 
tire  value  of  which  must  be  at  least  twice 
the  amount  wanted,  and  this  deed  of  trust, 
mortgage,  or  deed,  shall  remain  in  force  till 
the  monthly  dnes  applied  to  the  general 
fund,  dividends  and  reserve  appwtioned 
make  up  the  sum  of  one  hundred  dollars  on 
each  share  drawn.  The  deed  of  trust  mort- 
gage or  deed  shall  then  be  canceled  and  such 
a  member  shall  cease,  with  regard  to  his  In- 
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cnmbered  shares,  to  be  a  member."  The 
confessed  averments  of  the  bill,  taken  In  con- 
sideration with  the  section  from  the  by-lawa 
above  quoted,  make  It  clear  that  In  the  in- 
stant case  the  taking  of  stock  waa  merely  a 
condition  to  the  getting  of  the  loan;  that  ap- 
pellant was  in  reality  never  to  acquire  any 
stock,  but  that  the  payment  in  full  for  the 
stock  was  ipso  facto  to  pay  the  loan  and 
cancel  the  stock.  This  is  nothing  but  a 
scheme  to  evade  the  law  against  usury,  and 
we  are  therefore  constrained  to  differ  with 
the  opinion  of  the  learned  chancellor  that 
the  contract  was  not  usurious.  Inge  v.  In- 
terstate Building  &  Loan  Association,  79 
Miss.  18,  29  South.  998.  It  Is  evident  from 
the  averments  of  the  bill  and  the  express 
and  tacit  admission  of  the  answer,  as  well  as 
from  the  evidence  in  the  case,  that  complain- 
ant never  in  fact  borrowed  money  from 
Lowery  to  pay  off  and  discharge  bis  indebt- 
edness to  the  Atlas  Association;  and,  indeed, 
that  he  had  no  dealing^  with  Lowery  of  any 
kind.  Kendall,  as  agent  for  the  receiver, 
and  tn  pursuance  of  the  plan  adopted  by  the 
receiver  and  the  stockholders  of  the  Atlas 
Savings  &  Loan  Association  to  reduce  all  the 
assets  of  said  association  to  cash  as  soon  as 
possible,  in  liquidating  the  Indebtedness  of 
complainant  took  four  notes  for  $375  in  the 
aggregate,  payable  to  Lowery.  This  was  a 
mere  merger  of  indebtedness.  The  amount 
promised  to  be  paid  Included  nsnry.  The 
new  contract,  taken  in  lieu  of  the  old,  was 
tainted  with  usury,  and  was  therefore  not 
enforceable  for  more  than  the  principal  un- 
paid of  the  original  loan.  Appellant,  having 
repaid  the  original  loan  in  full,  is  entitled  to 
the  cancellation  of  the  trust  deed,  even  as 
against  an  innocent  holder  of  the  notes  and 
security.  Long  v.  McGregor,  65  Miss.  70,  3 
South.  240;  Building  &  Loan  Ass'n  v.  Tony, 
78  Miss.  921,  29  South.  825;  Eraser  y.  The 
Bank,  63  Miss.  231. 
Reversed  and  remanded. 


GORDON  et  al.  v.  JAMES  et  aL 
(Supreme  Court  of  Mississippi.    July  24,  1905.) 

1.  Election  bt  Widow— Emor. 

Under  Rev.  Code  1892,  {  4496,  authoriz- 
ing the  widow  to  renounce  the  provision  made 
for  her  in  her  Itusband's  will,  and  to  thereup- 
on take  such  part  of  bis  estate  as  she  would 
have  been  entitled  to  had  he  died  intestate, 
the  estate  does  not,  on  the  widow's  election  to 
take  against  the  will,  become  intestate  as  to 
the  widow's  share,  so  as  to  incumber  that  share 
primarily  with  the  debts  of  the  estate,  but  the 
widow  is  entitled  to  the  same  proportion  of  the 
estate  which  she  would  have  taken  had  her 
husband  died  intestate,  after  the  payment  of 
the  debts  from  the  whole  estate. 

2.  Same. 

Where  a  widow  has  elected  to  take  against 
her  husband's  will,  pursuant  to  Rev.  Code  1S92, 
§f  4496,  she  becomes  a  co-tenant  with  the  devi- 
see in  each  and  every  parcel  of  real  estate  spe- 
cifically devised  by  her  deceased  husband,  and 
is  not  made  a  creditor  of  the  estate  by  section 
4499,  providing  that,  in  case  the  widow  haa  a 


separate  property  equal  to  what  would  be  her 
lawful  portion  of  her  husband's  estate,  she  may 
not  elect  to  take  against  the  will,  but  If  her 
separate  property  be  not  equal  in  value  to  her 
portion  of  her  husband's  estate,  she  may  signify 
her  dissent  to  the  will,  and  "claim  to  have  the 
deficiency  made  up  to  her  notwithstanding  the 
will,"  and  shall  he  awarded  a  speci^ed  propor- 
tion of  "her  lawful  portion  of  the  lands"  and 
her  "distributive  share  of  the  personalty." 
8.  ADMiNiBTKATioif— Assets— Rknts— Chops. 

Under  Rev.  Code  1892,  §  1881,  providing 
that  the  goods  and  chattels  of  decedent  and  the 
rent  of  lands  accruing  during  the  year  of  his 
death,  whether  he  died  testate  or  intestate, 
shall  be  assets ;  and  section  1882,  providing 
that  the  court  may,  on  the  application  of  the 
personal  representative,  decree  the  sale  of  the 
crop  growing  at  the  time  of  decedent's  death ; 
and  section  1892,  authorizing  the  personal  rep- 
resentative to  sell  the  cotton  raised  on  the  farm 
of  deceased,  or  any  other  commodity  raised  for 
market,  and  to  account  for  the  proceeds  as  as- 
sets—rents accruing  during  the  year  of  testa- 
tor's death,  and  crops  remaining  on.  the  lands 
at  the  date  of  his  death,  whether  gathered  or 
still  in  the  field,  matured  or  unmatured,  are  as- 
sets of  decedent,  whether  testate  or  intestate, 
and  as  such  pass  into  the  hands  of  his  personal 
representative  for  the  payment  of  his  debts  and 
expenses  of  administration. 

4.  Wills— CoNSTKUcnoN. 

I  A  provision  of  a  will  devising  a  plantation 

I  that  in  case  testator's  death  should  occur  be- 
I  fore  January  1,  1901,  then  the  rents  due  from 
the  plantation  for  the  year  1900  should  be 
paid  to  his  executors,  did  not,  where  testator 
survived  January  1,  1901,  indicate  that  the 
rents  accruing  during  the  year  of  testator's 
death  and  the  crops  grown  on  the  land  should 
not  pass  to  the  executor  in  accordance  with 
Rev,  Code  1892,  §g  1881,  1882,  1892. 

5.  Same— Dividends. 

A  specific  bequest  of  stocks  and  bonds  car- 
ries with  it  dividends  which  are  earned  and  de- 
clared after  testator's  death. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  8  1771.] 

6.  Save— Sale  to  Pat  Debts— Abatekbrt 
OF  Legacies. 

Under  Rev.  Code  1892,  §  1881,  providing 
that  the  lands  of  a  decedent  shall  stand  charge- 
able for  the  debts  and  expenses  over  and  above 
what  the  personal  estate  may  be  sufficient  to 
pay;  and  section  1893,  authorizing  the  execu- 
tor to  petition  for  the  sale  of  the  land  of  the 
decedent  on  discovering  that  the  personal  prop- 
erty will  be  inaufficient  to  pay  the  debts  and 
expenses — the  personal  estate  must  be  exhaust- 
ed before  the  land  may  be  resorted  to  to  pay 
debts,  whether  the  decedent  died  testate  or  in- 
testate, unless  the  will  evidences  a  manifest 
intent  to  the  contrary ;  and  in  case  it  is  nec- 
essary to  resort  to  specific  legacies  specific  be- 
quests must  abate  proportionately,  even  to  the 
extent  of  complete  destruction,  before  specific 
devises  can  be  compelled  to  contribute  to  the 
payment  of  the  debts. 

7.  Election  by  Widow— Chaboes. 

Where  testator  devised  a  plantation,  diar- 
ging  the  devisee  with  any  indebtedness  due  on 
account  of  the  unpaid  purchase  money  thereon, 
and  the  widow  elected  to  take  against  the  will, 
the  widow's  interest  in  the  plantation  was  free 
from  any  incumbrance  on  account  of  the  un- 
paid purchase  money,  although  her  election  was 
not  indicated  until  after  the  assumption  by  the 
devisee  of  the  burden  of  the  devise. 

8.  Wills— AccEPTANOE  of  Devise. 

One  who  accepts  a  devise  charged  with 
the  payment  of  the  unpaid  purchase  money  on 
the  property  devised  is  not  a  purchaser  for  val' 
ue,  but  occupies  the  same  position  as  other  spe- 
cific devisees  and  legatees. 
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9:  Sauk— AssuifTTion  ot  Debts. 

A  devise  of  a  plantation  "with  the  distinct 
nnderstanding  that  the  said  [devisee]  is  to  pay 
and  assume  any  and  all  indebtedness  due  by 
m*  on  accnunt  of  purchase  money  of  said  place, 
exonerates  testator's  personalty  from  its  pri- 
maiT  liability  t<x[  such  purchase  money. 

App«a]  from  Chancery  Ck>nrt,  Tazoo  Oonn- 
ty;  Bobt.  B.  Mayes,  Chancellor. 

Suit  by  W.  S.  Gordon  and  otha«,  exec- 
utors of  the  will  of  D.  A.  James,  deceased, 
against  Mrs.  Mary  Ei.  James  and  othenk. 
From  tbe  decree  rendered,  plalntlSa  appeaL 
Modified. 

D.  A.  James  died  in  December,  1903,  tes- 
tate. He  disposed  of  all  his  property,  a 
large  estate.  In  his  1(111.  Tbe  executors  of 
his  will  filed  the  bill  in  this  case  In  the  chan- 
cery court  of  Yazoo  county,  asking  for  a 
(■onstmction  of  the  will,  and  for  instructions 
as  to  tbe  distribution,  and  how  to  apportion 
tbe  debts.  All  tbe  devisees  and  legatees 
were  made  parties  defendant  to  the  bill. 
N'early  all  of  them  answered,  submitting  tbe 
matter  without  suggestion.  By  item  2  of 
the  will  the  Stonewall  plantation  was  devised 
to  T.  W.  James,  "with  the  distinct  under- 
standing that  tbe  said  T.  W.  James  Is  to  pay 
and  assume  any  and  all  Indebtedness  due 
by  me  on  accoimt  of  purchase  money  of 
said  place."  Tbere  was  an  indebtedness  of 
about  $5,000  of  this  purchase  money,  -which 
T.  W.  James  assumed  before  the  widow  re- 
nounced tbe  will.  Item  2  further  provided 
tliat:  "In  case  my  death  occurs  before  the 
1st  day  of  January,  1901,  then  and  in  that 
event  tbe  rents  due  from  said  place  for  tbe 
year  1900  are  to  be  paid  to  my  executors." 
T.  W.  James,  in  his  answer,  claims  the 
growing  crops  on  Stonewall  plantation  gath- 
ered by  bim  after  tbe  death  of  D.  A.  James, 
and  that  tbe  assumption  of  the  Indebtedness 
against  said  plantation  required  bis  accept- 
ance, and,  as  be  had  assumed  that  debt  be- 
fore the  widow  renounced  the  will,  that  that 
constituted  him  a  purchaser  for  value  of 
that  plantation.  The  opinion  of  the  court 
contains  a  further  statement  of  tbe  facts. 

Bamnett  ft  Perrin  and  Noel,  Pepper  &  El- 
more, for  appellants.  Campbell  ft  Campbell, 
for  appellees. 

TRULT,  J.  Tbl8  Is  a  proceeding  Institut- 
ed by  appellants,  as  executors  of  the  last  will 
and  testament  of  D.  A.  James,  seeking  a 
construction  of  that  testament,  and  asking 
instructions  from  the  chancery  court  as  to 
the  proper  method  to  be  adopted  in  distribute 
lug  the  assets  of  the  estate.  All  devisees  and 
legatees  and  other  parties  in  interest  were 
dted  and  duly  appeared  as  parties  defend- 
ant 

The  facts  which  rendered  the  action  of  the< 
executors  advisable  and  seemingly  necessary 
are  these:  D.  A.  James,  the  testator,  died 
on  the  14th  day  of  December,  1903,  leaving 
a  last  will  and  testament,  in  which  the  ap- 
pellants herein  were  nominated  as  executors. 


James  left  surviving  blm  a  widow  and  an 
only  child,  an  infant  of  tender  years,  bom 
since  tbe  date  of  tbe  execution  of  tbe  testa- 
ment, but  dealt  with  and  provided  for  in  a 
codicil  thereto.  At  the  date  of  bis  death 
the  testator  was  seised  and  possessed  of  a 
large  estate,  consisting  of  three  valuable 
plantations  stocked  with  farming  implements 
and  work  stock,  one  or  more  houses  and  lots, 
about  1,500  bales  of  cotton,  a  large  amount 
of  insurance  on  his  life,  stock  in  several 
banks  and  in  many  other  enterprises,  Inter- 
ests In  mercantile  establishments.  Jewelry, 
and  other  personalty.  All  of  bis  property 
without  exception  was  dealt  with  by  the  will, 
there  being  a  general  residuary  clause.  Most 
of  it,  and  all  of  the  more  valuable  portion, 
was  either  specifically  devised  or  the  sub- 
ject of  specific  or  demonstrative  legacies. 
The  will,  executed  over  three  years  before 
tbe  death  of  the  testator,  made  no  adequate 
provision  for  the  payment  of  the  debts. 
Hence  In  entering  upon  the  administration  of 
the  estate  it  was  evident  to  the  executors 
that  the  property  not  specifically  devised  or 
bequeathed  would  be  Insufficient  to  pay  in 
full  the  debts  due  by  the  testator.  The 
widow,  being  dissatisfied  with  the  provision 
made  in  her  favor  by  the  will.  In  due  time, 
and  in  tbe  manner  pointed  out  by  the  statute, 
filed  her  formal  renunciation  of  the  will,  and 
demanded  the  allotment  of  the  portion  grant- 
ed her  by  the  law.  The  agreed  statement  of 
facts  admits  that  the  separate  estate  of  the 
widow  did  not  amount  In  value  to  one-fifth 
of  what  she  would  lawfully  have  been  en- 
titled to,  and,  as  there  was  only  one  child, 
she  claimed  to  be  entitled  to  a  one-half  In- 
terest in  the  real  and  personal  estate  of  her 
deceased  husband.  Upon  final  hearing  the 
chancellor  rendered  a  decree  giving  specific, 
directions  with  regard  to  the  distribution  of 
the  estate.  Some  of  the  provisions  of  the 
decree  are  not  excepted  to,  and  we  will  re- 
cite only  such  portions  as  are  directly  chal- 
lenged by  this  appeal,  and  shall  deal  with 
them  not  In  the  order  of  their  presentation, 
but  according  to  the  magnitude  of  the  prop- 
erty interests  and  the  Importance  of  the  legal 
principle  Involved. 

The  first  ground  of  error  which  we  shall 
consider  arises  from  the  second  paragraph 
of  the  decree,  which  Is  as  follows: 

"Second.  It  appearing  that  Mrs.  Carrie  W. 
James,  tbe  widow  of  said  D.  A.  James,  de- 
ceased, had  renounced  the  provisions  made 
for  her  under  said  will,  and  that  the  sep- 
arate estate  of  said  Carrie  W.  James  was 
less  than  one-fifth  of  what  her  legal  portion 
of  the  estate  of  said  D.  A.  James,  deceased, 
would  amount  to.  It  is  ordered,  adjudged, 
and  decreed  that  the  said  Carrie  W.  James 
be  and  she  is  entitled  to  receive  one-half  of 
said  estate  after  the  payment  of  the  debts 
and  costs  aforesaid,  and  said  executors  be, 
and  they  are  hereby,  ordered  to  turn  the 
same  over  to  said  Carrie  W.  James  in  kind  so 
far  as  tbe  same  can  be  done." 
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The  facts  disclosed  by  tbe  record  upon 
whlcb  this  portion  of  the  decree  is  based  are 
uncontradicted.  The  widow,  In  pursuance 
of  tbe  proTlslons  of  section  4496  of  tbe  Re- 
vised Code  of  1882,  within  six  months  of  the 
probating  of  the  will  died  her  renunciation 
thereof  in  the  form  indicated  by  tbe  statute. 
It  Is  admitted  that  tbe  entire  separate  es- 
tate owned  by  the  widow,  which  consisted 
esclusively  of  portions  of  the  proceeds  of 
certain  insurance  policies  upon  the  life  of 
her  husband,  taken  out  by  blm  for  her  bene- 
fit, and  collected  by  her  after  his  death,  and 
therefore,  under  the  decision  of  this  court 
In  Osbum  t.  Sims,  62  Miss.  429,  constituting 
a  portion  of  her  separate  property,  amount- 
ed in  value  to  less  than  one-fifth  of  what  she 
would  be  entitled  to  by  law  in  her  husband's 
estate.  It  is  conceded  that  D.  A.  James  had 
only  one  child,  and  therefore  the  widow's 
lawful  portion  of  her  husband's  property 
would  be  one-half  of  the  real  and  personal 
estate.  It  is  contended  by  counsel  for  ap- 
pellants that,  Inasmuch  as  the  widow  in  this 
case  renounced  the  provision  made  for  her 
by  the  will  of  her  husband,  by  operation  of 
law  her  share  of  the  property  descends  to 
her  as  heir,  and  coupled  with  all  the  bur- 
dens imposed  by  law  as  if  her  husband  had 
died  Intestate  as  to  this  portion;  and  tiiat 
the  one-half  of  the  estate  as  to  which 
tbe  decedent  died  Intestate  Is  first  liable 
to  all  tbe  debts  of  tbe  decedent,  by 
operation  of  the  general  principle  of  law 
which  renders  property  undisposed  of  by 
will,  and  which  descends  to  the  heir  in 
cases  of  partial  Intestacy,  primarily  sub- 
ject to  sale  for  the  satisfaction  of  the  debts 
of  the  decedent  before  any  of  the  property 
which  has  been  disposed  of  by  the  testator 
can  be  devoted  to  that  purpose.  Tbe  argu- 
ment Is  perfectly  sound,  bat  the  existence  of 
the  premises  is  erroneously  assumed.  Sec- 
tion 4496  does  not  say,  upon  tbe  renuncia- 
tion of  the  will  by  the  widow  tbe  decedent 
becomes  "partially  intestate,"  or  "intestate 
as  to  a  portion  of  his  estate,"  but  expressly 
recites  that  xipon  the  filing  of  such  renuncia- 
tion the  widow  "shall  be  entitled  to  such 
part  of  his  estate,  real  and  personal,  as  she 
would  have  been  entitled  to  if  he  bad  died 
Intestate."  If  tbe  decedent  had  died  intes- 
tate in  tbe  Instant  case — and  by  operation 
of  tbe  statute  quoted  so  he  did,  so  far  as  re- 
gards tbe  rights  of  his  widow — the  widow 
would  have  been  entitled  to  one-half  of  bis 
real  and  personal  estate  under  certain  well- 
understood  conditions  and  limitations.  And 
they  are  not  difficult  of  understanding.  Up- 
on tbe  death  of  an  intestate  the  estate,  both 
real  and  personal,  stands  charged  with  the 
debts  of  the  decedent — the  personal  estate 
primarily;  secondarily,  when  the  personalty 
is  exhausted,  the  real  estate.  After  the  pay- 
ment of  debts,  an  heir's  lawful  portion  of 
the  residue  vests  in  the  widow.  This  is  the 
right  of  tbe  appellee  in  this  case.  The  wid- 
ow's lawful  portion  of  the  residue  under  the 


facts  of  this  record  Is  an  undivided  one-balf. 
To  adopt  the  argument  of  appellant  that  by 
renoimcing  the  provision  made  in  tbe  will 
and  demanding  in  lieu  thereof  her  lawful 
portion  In  the  estate  of  her  husband,  tiiat 
thereby  her  share  became  chargeable  with 
all  of  tbe  debts  of  tbe  decedent,  might  de- 
feat the  very  end  sought  by  the  statute.  In 
many  Instances,  especially  where  the  dece- 
dent leaves  several  chlldroi  surviving  blm, 
.the  lawful  portion  of  the  widow  in  the  estate 
would  be  entirely  consumed  in  the  payment 
of  the  debts  due  by  the  decedent,  and  thereby 
the  widow  either  practically  disinherited  by 
the  Inadequate  provision  of  tbe  will,  or  ab- 
solutely so  by  having  her  portion  devoted  to 
the  satisfaction  of  the  creditors.  Appellants 
endeavor  to  avoid  the  result  of  this  consid- 
eration by  the  observation  that  it  is  not 
compulsory  upon  the  widow  to  renounce  the 
provision  made  for  her,  but  that  she  is  grant- 
ed six  months  after  tbe  probating  of  the  will 
to  investigate  the  condition  of  the  estate, 
and  decide  advisedly  whether  she  will  abide 
by  tbe  wish  of  her  husband  as  expressed  in 
his  last  will  and  testament,  or,  renouncing 
that,  place  herself  under  the  protection  of  the 
law.  Counsel  evidently  overlooked  the  fact 
that,  while  the  renunciation  is  required  to 
be  made  within  six  months  after  the  probat- 
ing of  the  will,  debts  due  by  the  testator  are 
not  required  to  be  registered  or  filed  for  pro- 
bate until  twelve  months  after  publication 
for  creditors,  so  that  it  might  often  be  that 
an  estate  apparently  solvent  six  months  aft- 
er the  probate  of  tbe  vrlll  would  subsequent- 
ly be  shown  to  be  deeply  involved,  and  thus 
the  widow  be  left  destitute  through  a  mere 
error  of  business  Judgment  into  which  she 
bad  been  entrapped  by  a  misleading  appear- 
ance of  solvency.  But  a  far  weightier  and 
more  potential  consideration  Is  that  the  man- 
ifest intent  of  the  Legislature,  as  gleaned 
from  all'  the  statutory  enactments  bearing  on 
this  question,  show  beyond  peradventure 
that  this  privilege  of  renunciation  was  grant- 
ed the  widow  so  that  she  might  be  protected 
from  possible  injustice  or  misjudgment,  and 
her  proportionate  interest  in  tbe  residue  of 
his  estate  not  be  at  all  dependent  upon  the 
whim  or  caprice  of  her  husband.  So  Rev. 
Ciode  1892,  S  4497,  provides  that,  If  the  will  of 
tbe  husband  or  wife  shall  not  make  any  pro- 
vision for  the  other,  the  survivor  shall  have 
tbe  right  to  share  In  the  estate  of  the  deceas- 
ed husband  or  vrife  as  In  case  of  unsatlBfac- 
tory  provision  in  the  will;  and  in  such  case 
a  renunciation  of  the  wlU  shall  not  be  neces- 
sary, but  the  rights  of  tbe  survivor  shall  be 
as  if  the  will  had  contained  a  provision  that 
was  unsatisfactory,  and  It  had  been  renoun- 
ced. In  such  case,  if  the  argument  of  conn- 
sel  for  appellants  were  sound,  by  tbe  simple 
device  of  omitting  all  mention  of  his  wife  In 
his  will  any  husband,  if  financially  involved, 
could  effectually  disinherit  his  wife,  or  force 
her  lawful  portion  of  his  estate  to  assatne 
the  entire  burden  of  his  indebtedneaa.    Kor 
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this  reason,  tbere  being  no  proyislon  made 
tor  her,  and  no  renunciation  of  tbe  will  un- 
der sucb  circamstances  being  required  (be- 
cause tbe  law  does  not  demand  tbe  doing  of 
an  idle  tiling),  wben  tbe  wife  made  a  demand 
for  ber  lawful  sbare,  and  it  was  allotted  to 
ber,  it  would  be  consumed  in  tbe  payment  of 
tbe  debts,  under  tbe  principle  already  ad- 
verted to  tbat  it  had  not  been  dealt  with, 
and  was  therefore  liable  to  tbe  debts  of  the 
decedent;  thus  bringing  about,  without  tbe 
chance  of  escape  or  remedy  by  the  disinherit- 
ed wife,  the  very  condition  of  affairs  which 
the  Legislature  wisely  sought  to  prevent. 
We  see  nothing  complex  or  involved  In  tbe 
beneficent  legislative  plan  developed  by  tbe 
sections  under  review.  It  is  this:  The  wife 
for  whom  in  ber  husband's  will  an  unsatis- 
factory provision  is  made,  or  for  whom  no 
provision  Is  made,  and  who  does  not  own 
separate  property  at  the  time  of  the  death  of 
her  husband  equal  in  value  to  what  would  be 
ber  lawful  portion  of  ber  husband's  real  and 
personal  estate,  is  at  liberty  to  signify  her 
dissent  to  tbe  will;  and  when  she  has  done 
this  in  tbe  eyes  of  tbe  law  the  decedent,  so 
far  as  ber  rights  are  concerned,  becomes  an 
Intestate,  and  her  rights  are  fixed  by  the  law, 
which  would  control  if  he  had  died  In  a 
state  of  total  Intestacy.  Hence^  after  the 
debts  are  paid,  she  is  entitled  to  ber  lawful 
portion  In  the  residue  of  the  estate,  both  real 
and  personal,  subject  to  the  deduction  wbich 
must  be  made  therefrom,  provided  she  owned 
at  the  date  of  the  death,  any  separate  prop- 
erty exceeding  in  value  one-fifth  of  her  law- 
ful portion  in  ber  husband's  entire  estate. 

In  the  Instant  case,  Mrs.  Carrie  W.  James, 
by  her  act  of  renunciation,  became  entitled 
to  a  one-half  interest  in  the  real  and  i)er- 
sonal  estate  of  her  deceased  husband  as  if 
be  had  been  an  Intestate.  Therefore,  wben 
all  of  the  debts  of  the  estate  have  been 
fully  paid,  she  will  be  entitled  to  ber  dis- 
tributive share  of  one-half  of  all  tbe  residue 
of  tbe  personal  property,  and  will  become 
a  co-tenant  with  each  devisee,  and  own  a 
half  interest  in  each  and  every  parcel  of 
real  estate  specifically  devised  by  her  de- 
ceased husband.  The  contention  that  Rev. 
Code,  {  4499,  by  making  use  of  the  expres- 
sion tbat  tbe  widow  may  signify  her  dissent 
to  the  will  and  "claim  to  have  the  deficiency 
made  up  to  ber,  notwithstanding  tbe  will," 
Intends  to  convey  the  meaning  that  this  de- 
ficiency between  tbe  value  of  ber  separate 
estate  and  her  lawful  portion  in  ber  hus- 
band's estate  has  to  be  "made  up  to  ber"  In 
money,  and  that  to  this  extent  she  becomes, 
not  a  tenant  in  common  of  tbe  property,  but 
a  creditor  of  tbe  estate,  is  manifestly  un- 
eonnd.  Tbe  contrary  Intention  Is  plainly 
disclosed  by  tbe  clause  of  the  section  imme- 
diately following,  which  announces  the  rule 
whereby  the  court  shall  be  governed  In  pro- 
ceeding to  make  up  the  deficiency.  Tbat 
role  provides  that  she  is  to  have  a  certain 
proportion  of  ber  "lawful  portion  of  the 


lands"  and  her  "distributive  sbare  of  tbe 
personalty";  such  interest  being  arrived  at 
by  a  calculation  based  upon  the  relative 
value  of  her  lawful  portion  of  tbe  estate  as  . 
compared  with  the  previously  ascertained 
value  of  her  own  separate  property.  This 
is  the  Interpretation  which  has  been  placed 
upon  similar  provisions  in  other  states  in 
the  few  cases  which  our  research  has  dis- 
closed. In  Doyle  v.  Doyle  et  al.  (Ohio)  34 
N.  E.  166,  the  view  which  we  have  above  an- 
nounced, after  full  discussion,  is  approved, 
and  the  court  in  that  case  quotes  from  Harts- 
home  V.  Ross,  2  Disn.  15,  where  it  is  said: 
"If  he  [tbe  husband]  died  intestate,  there  is 
majilfest  propriety  tbat  she  [the  widow] 
should  receive  a  liberal  allowance;  and  should 
he  devise  bis  estate  without  providing  as 
generously  for  his  widow  as  did  tbe  stat- 
utes, she  should  have  tbe  option-  to  abide  by 
the  will  or  take  her  portion  at  law.  Tbe 
election  to  receive  less  than  ber  legal  allow- 
ance should  be  hers.  The  husband  executes 
his  will  subject  to  the  law  in  force  when  It 
shall  take  effect,  and  therefore  his  devisees 
cannot  complain.  He  might  have  cut  off  his 
heirs  without  any  token  of  remembrance. 
Not  so  with  bis  wife.  Her  right  Is  par- 
amount. It  depends  not  upon  bis  kindness, 
much  less  his  caprice."  And  In  Gupton  v. 
Gupton,  3  Head,  490,  speaking  of  a  similar 
statute  permitting  renunciation  of  or  dissent 
from  the  will,  the  court  says:  "It  was  in- 
tended to  secure  to  her  the  election  between 
tbe  provision  made  for  ber  by  tbe  will  of 
ber  husband  and  the  law  of  the  land.  It 
was  Intended  that  he  should  not  have  tbe 
power  to  deprive  her  of  a  Just  and  proper 
share  of  an  estate  which  she  may  have  aided 
In  building  up.  She  has  a  right  to  stand 
upon  tbe  law  and  participate  in  bis  estate 
whether  he  is  willing  or  not  We  will  not 
defeat  that  right,  and  render  this  provision 
nugatory,  unless  we  are  compelled  to  do  so." 
In  re  Taylor's  Will,  65  111.  232;  Stokes  v. 
O'Fallon,  Bx'r,  2  Mo.  32;  Arrington,  Ex'r.  v. 
Dortch,  Ex'r,  77  N.  0.  367.  We  bold,  there- 
fore, that  tbe  deci'ee  of  the  chancellor  was 
correct  In  deciding  that  appellee  Mrs.  Car- 
rie W.  James,  tbe  widow,  after  the  payment 
of  all  the  debts  of  tbe  estate,  Is  a  co-tenant 
of  the  lands  of  the  estate,  and  also  entitled 
to  her  lawful  portion  and  distributive  sbare 
— one-half  of  the  residue  of  the  personalty. 

The  extent  of  tbe  widow's  Interest  as 
fixed  by  law  being  ascertained.  It  Is  next 
necessary  to  determine  to  what  property  her 
right  is  by  law  affixed.  An  answer  to  this 
inquiry  requires  first  an  ascertainment  of 
what  will  constitute  tbe  residue  of  the  e-stato 
of  D.  A.  James.  And  this  In  turn  necessi- 
tates a  determination  of  the  manner  In 
which,  under  the  law  and  the  will  of  tbe 
testator,  the  different  species  of  property  and 
classes  of  legacies  and  devises  forming  the 
corpus  of  the  estate  are  to  be  dealt  with 
In  tbe  due  administration  of  the  estate,  and 
tbe  order  in  which  they  are  to  be  applied 
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to  the  payment  of  debts.  And  this  brings 
us  to  the  consideration  of  the  next  assign- 
ment of  error.  Tbla  assignment  challenges 
the  correctness  of  the  propositions  of  law 
contained  In  the  third  and  portions  of  the 
first  and  fifth  paragraphs  of  the  final  decree 
herein.  By  the  first  paragraph  the  executors 
were  directed  in  the  payment  of  the  debts  and 
cost  of  administration  of  said  estate  to  "first 
exhaust  all  moneys  which  have  come  into 
their  hands  as  the  proceeds  of  notes,  ac- 
counts, or  moneys  due  the  said  D.  A.  James, 
deceased.  Individually,  or  due  Peter  James  & 
Company;  and,  if  the  proceeds  from  this 
source  shall  be  insufficient  to  pay  said  debts 
and  cost  of  administration,  said  executors 
shall  next  use  the  proceeds  of  all  property  not 
specifically  bequeathed  or  devised,  Including 
all  bequests  or  devises  made  to  Carrie  W. 
James,  the  widow  of  said  D.  A.  James,  de- 
ceased, who  has  renounced  the  provision  made 
for  her  under  said  will,  and  including  any 
rents  or  shares  of  crops  for  the  year  1903 
which  have  come  into  the  executors'  hands; 
and,  if  the  proceeds  arising  from  the  above 
two  sources  be  Insufilclent  to  pay  said  debts 
and  costs  of  administration,  and  it  shall  be 
necessary  for  the  specific  legacies  and  specific 
devises  to  abate,  it  Is  ordered  that  the  said 
specific  legacies  and  the  said  specific  devises 
shall  be  abated  proportionately  to  tbeir  ac- 
tual value."  The  third  paragraph  of  the  de- 
cree recited  "that  the  legatees  who  were  left 
stocks  or  bonds  upon  which  dividends  have 
been  paid  to  said  executors  are  entitled  to 
said  dividends,  to  be  distributed  in  accordance 
with  the  terms  of  this  decree."  And  by  the 
concluding  clause  of  the  fifth  paragraph  of 
the  decree  it  was  ordered  that  "the  rents  and 
shares  of  crops  from  said  Stonewall  planta- 
tion for  the  year  1003  shall  go  to  the  said 
executors  as  assets  of  said  estate,  to  be  used 
in  the  payment  of  debts  in  the  manner  provid- 
ed in  the  first  paragraph  of  this  decree." 
The  soundness  of  the  ruling  of  the  chancellor 
embodied  in  the  first  paragraph  above  recited, 
which  undertakes  to  fix  the  character  of  as- 
sets upon  the  crops  and  rents  of  the  year 
1003,  especially  those  fiowing  from  the  Stone- 
wall plantation,  is  first  assailed.  It  is  con- 
tended by  the  devisees  that  the  rents  and 
crops  pass  with  the  land  to  the  specific  devi- 
see, and  do  not  become  assets  in  the  hands 
of  the  executors.  It  is  further  urged  by  T. 
W.  James,  to  whom  the  Stonewall  plantation 
was  specifically  devised,  that,  regardless  of 
the  general  rule,  the  rents  remaining  uncol- 
lected, and  the  growing  crops  which  were  on 
that  plantation  ungathered  at  the  date  of  the 
death  of  the  testator,  amounting  as  the  record 
shows  to  78  bales  of  cotton,  passed  absolute- 
ly with  the  devise  of  the  plantation,  for  the 
reason  that  by  item  2  of  the  will  It  is  ex- 
pressly recited  that,  "in  case  my  death  occurs 
before  the  first  day  of  January,  1901,  then 
and  in  that  event  the  rents  due  from  the  said 
place  for  the  year  1900  are  to  be  paid  to  my 
executors."    In  this  connection  we  may  also 


I  consider  the  next  assignment  of  error,  based 
upon  the  alleged  error  of  law  In  the  ruling  of 
the  chancellor  In  the  third  paragraph  of  the 
decree  directing  the  dividends  collected  by 
the  executors  on  the  stocks  and  bonds  spe- 
cifically bequeathed  to  be  paid  to  the  legatees 
and  distributed  according  to  the  terms  of  the 
decree.  It  is  urged  that  such  dividends  are 
properly  assets  of  the  estate,  and  should  have 
been  appropriated  by  the  executors  to  the 
payment  of  debts  of  the  testator.  In  passing 
upon  the  questions  presented  by  the  recitals 
of  the  decree  now  under  review,  it  becomes 
necessary  to  determine  what,  under  our  law, 
constitutes  assets  of  a  decedent.  And  this 
inquiry  involves  the  necessity  of  an  Interpre- 
tation of  the  sections  of  the  Code  applicable 
to  the  subject  Section  1881,  Rev.  Code  1892, 
provides:  "The  goods,  chattels,  personal  es- 
tate choses  in  action  and  money  of  the  de- 
ceased, or  which  may  have  accrued  to  his  es- 
tate after  his  death  from  the  sale  of  property, 
real  or  personal,  or  otherwise,  and  the  rent 
of  lands  accruing  during  the  year  of  bis 
death,  whether  lie  died  testate  or  intestate, 
shall  be  assets,  and  shall  stand  chargeable 
with  all  the  Just  debts  and  funraal  exi>enseB 
of  the  deceased,  and  the  expenses  of  settling 
I  the  estate."  And  in  section  1882  it  is  fur- 
I  ther  provided  that  "the  court  or  chancellor 
may  on  the  application  of  an  executor  or  ad- 
ministrator, decree  the  sale  of  the  crop  grow- 
ing at  the  time  of  the  death  of  the  testator  or 
Intestate,  upon  such  terms  and  In  such  man- 
ner as  may  be  deemed  best"  Section  1802 
gives  the  executor  authority  "to  sell  for  cash 
the  cotton  raised  on  the  farm  of  the  deceased 
or  any  other  commodity  raised  for  market  and 
to  account  for  the  proceeds  thereof  as  assets." 
Regardless  of  the  rule  which  might  have  for- 
merly prevailed,  or  which  may  now  control 
in  Jurisdictions  in  which  there  has  been  nei- 
ther modification  nor  regulation  by  express 
statute  either  as  to  the  mode  to  be  followed 
in  the  distribution  of  estates  or  as  to  what 
were  formerly  considered  as  assets,  we  now 
are  governed  by  statutory  provisions,  and 
must  first  seek  in  them  a  definite  and  certain 
rule  for  our  guidance.  If  the  lawmaking 
power  has  spoken,  the  courts  must  obey,  and 
confine  themselves  to  a  simple  endeavor  to 
effectuate  the  legislative  Intent  as  made  man- 
ifest Giving  to  the  sections  quoted  their 
natural  and  usually  accepted  meaning,  it  is 
evident  to  our  minds  that  the  rents  fiowing 
from  the  lands  of  the  testator  accruing  dur- 
ing the  year  of  his  death  and  the  crops  re- 
maining on  the  lands  at  the  date  of  his  death, 
whether  gathered  or  still  in  the  field,  matured 
or  unmatured,  are  alike  considered  assets  of 
the  decedent  whether  testate  or  intestate, 
and  as  such  pass  into  the  bands  of  his  legal 
representative,  and  constitute  a  portion  of  the 
primary  fund  which  is  liable  for  the  pay- 
ment of  the  debts  of  the  decedent  and  the  ex- 
penses of  the  administration  of  the  estate.  In 
the  instant  case  we  are  of  the  opinion  that 
the  rents  and  the  growing  crops  on  all  of 
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tbe  landa  of  the  testator  are  to  be  considered 
as  assets,  and  dealt  with  accordingly.  Nor 
do  we  think  any  intention  on  the  part  of  the 
testator  to  make  a  difference  with  reference 
to  the  rents  or  growing  crops  upon  the  Stone- 
wall plantation  definitely  appears  from  the 
Item  quoted.  Tbe  expression  In  that  Item  re- 
ferred solely  and  specially  to  tbe  year  1900, 
and  was  only  to  control  In  the  event  of  a 
certain  contingency,  namely,  the  death  of  the 
testator  before  January  1,  1901.  What  spe- 
cial reason  the  testator  had  for  this  provision 
nowhere  distinctly  appears.  But  probably,  in 
view  of  the  season  of  tbe  year  In  which  the 
will  was  executed,  after  tbe  crops  had  all 
been  planted,  and  were  then  growing,  and  the 
expenses  of  the  year's  planting  operations  al- 
ready in  a  large  manner  incurred,  it  was  In- 
serted to  prevent  tbe  possibility  of  a  dispute 
or  mlstinderstandlng  over  the  rents  and  crops 
for  that  year  between  bis  devisee  and  bis 
executors.  But,  whatever  the  purpose,  that 
expression  was  restricted  in  its  application 
to  the  year  1900,  and  dependent  for  its  oper- 
ation upon  the  happening  of  an  event  which 
never  in  fact  transpired.  After  tbe  end  ol 
the  year  1900,  the  will  being  silent,  the  stat- 
ute law  applied  as  well  to  the  rents  and  crops 
grown  upon  tbe  Stonewall  plantation  as  to 
tbe  otber  lands  of  the  testator.  Nothing 
short  of  tbe  positive,  unequivocal  expression 
of  the  testator  can  avoid  the  application  of 
tbe  statute.  There  Is  no  such  expression  in 
this  will.  We  bold,  therefore,  that  the  chan- 
cellor was  correct  in  ordering  the  rents  and 
crops,  including  tbe  78  bales  of  cotton,  gath- 
ered after  the  death  of  the  testator  upon  tbe 
Stonewall  plantation,  to  be  delivered  to  the 
executors  as  assets  of  the  estate.  We  also 
qpbold  as  announcing  the  true  rule  the  third 
paragraph  of  the  decree,  directing  the  divi- 
dends upon  the  stocks  and  bonds  to  be  deliv- 
ered to  the  spedflc  legatees.  This  provision 
must,  of  course,  under  tbe  facts  of  the  instant 
ease,  have  read  into  It  tbe  modifications  that, 
first,  these  and  all  other  specific  legacies  must 
suffer  proportionate  abatement,  if  necessary, 
as  hereinafter  Indicated;  and,  second,  that 
the  widow  Is  entitled  to  one-half  the  remain- 
der of  each  specific  legacy  after  the  payment 
of  debts;  and  this  necessarily  Includes  an 
«qnal  proportional  interest  and  share  in  the 
dividends.  Of  course.  If  any  of  the  dividends 
bad  been  earned  and  declared,  but  simply 
remained  unpaid,  prior  to  the  death  of  tbe 
testator,  they  would  have  passed  to  the  ex- 
ecutors as  assets  of  the  estate.  But  we  do 
not  understand  that  the  decree  In  this  regard 
contravenes  the  rule  announced;  the  infer- 
aice  being,  from  the  language  employed,  that 
the  dividends  were  not  declared  or  fully  earn- 
ed until  after  the  death  of  the  testator.  In 
such  state  of  case  the  rule  is  clearly  and  con- 
cisely stated  In  1  nnderhlll  on  Law  of  Wills, 
I  409:  "A  specific  legacy  of  securities,  as  of 
■hares,  notes,  or  bonds,  carries  with  it  all  ac- 
cessions to  it,  or  Incidents  of  it,  which  have 
beca  created  prior  to  the  death  of  the  testa- 


tor. ♦  •  ♦  The  specific  legatee  of  shares  of 
stock  is  entitled  to  all  dividends  which  have 
accrued  down  to  tbe  death  of  the  testator,  as 
well  as  to  those  which  subsequently  accrue." 
See,  as  sustaining  tbe  text.  In  re  Hodg- 
man,  140  N.  Y.  428,  35  N.  B.  660;  Bristow  v. 
Brlstow,  5  Beav.  289.  "A  specific  legacy  Is  a 
gift,  not  only  of  the  thing  or  fund  Itself,  but 
of  all  Its  produce,  from  the  time  of  the  tes- 
tator's death."  Barrington  v.  Tristram,  6 
Ves.  Jr.  345,  and  note.  A  specific  legacy  is 
"a  gift  by  win  of  a  specific  article  or  part  of 
tbe  testator's  estate,  which  is  identified  and 
distinguished  from  all  other  things  of  tbe 
same  kind,  and  which  may  be  satisfied  only . 
by  the  delivery  of  the  particular  thing." 
Such  legacies  "carry  any  accessions  that  may 
accrue  by  way  of  increase  or  Interest  after 
the  death  of  the  testator."  18  Am.  &  Eng. 
Eucy.  of  Law,  714,  and  many  citations.  This 
being  the  generally  approved  rule,  and  not 
having  been  changed  or  modified  by  tbe  ex- 
press terms  or  plain  intendment  of  the  stat- 
ute, we  accept  and  adopt  It  as  stated. 

The  next  ruling  of  the  chancellor,  set  forth 
In  the  concluding  clause  of  tbe  first  para- 
graph of  tbe  decree  above  recited,  assigned 
for  error,  is  tbe  requirement  that,  in  the 
event  the  proceeds  of  all  property  not  spe- 
cifically devised  or  bequeathed  should  prove 
insufiSclent  to  pay  the  debts  and  costs  of 
administration,  so  that  it  should  become 
necessary  for  the  specific  legacies  or  the  spe- 
cific devises,  or  both,  to  be  abated,  so  that 
the  debts  should  be  paid  in  full,  "the  said 
specific  legacies  and  said  specific  devises 
shall  abate  proportionately  to  their  actual 
value."  This  presents  for  our  consideration 
the  question,  never  before  expressly  adjudi- 
cated by  tbe  courts  of  this  state,  whether  a 
specific  devise  of  land  stands  upon  the  same 
plane  and  is  to  be  controlled  by  tbe  same 
principle  as  a  specific  bequest  of  chattels. 
Again  referring  for  our  guidance  to  the 
statutory  provision  as  contained  In  the  Code, 
we  find  there  plain  recognition  of  tbe  gen- 
eral principle  that  the  personal  estate  of  the 
decedent  is  the  primary  fund  to  which  credit- 
ors must  first  look  for  the  satisfaction  of 
their  debts.  The  last  clause  of  section  1881 
provides:  'The  lands  of  the  testator  or  intes- 
tate shall  also  stand  chargeable  for  the 
debts  and  such  expenses  over  and  above 
what  the  personal  estate  may  be  sufficient 
to  pay  and  may  be  subjected  thereto  In  the 
manner  hereinafter  directed."  By  section 
1893  an  executor  is  granted  authority,  when 
he  shall  discover  that  the  personal  property 
will  not  be  sufficient  to  pay  the  debts  and 
expenses,  "to  file  a  petition  in  the  chancery 
court  for  the  sale  of  the  land  of  the  de- 
ceased, or  so  much  of  It  as  may  be  necessary, 
and  exhibit  to  the  court  a  true  account 
of  tbe  personal  estate  and  debts  due  from 
the  deceased,  and  the  expenses  and  descrip- 
tion of  the  land  to  be  sold."  And  even  then, 
after  the  insufficiency  of  the  personal  estate 
has  become  apparent  to  tbe  executor,   no 
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valid  final  action  can  be  taken  on  the  petition 
until  tlie  heirs  and  devisees  and  all  other 
parties  in  interest  are  duly  cited  to  appear 
and  contest,  if  they  so  desire.  Upon  the 
hearing  It  Is  only  In  the  event  the  court  is 
"satisfied  that  the  personal  estate  is  insuffi- 
cient to  pay  the  debts  of  the  deceased,  and 
that  the  lands  ought  to  be  sold  for  that 
purpose,"  that  it  is  lawful  to  render  a  de- 
cree for  a  sale  of  a  part  or  the  whole  of  the 
lands.  And  in  such  case,  where  a  portion 
of  the  lands  have  been  sold  after  a  due  ob- 
servance  of  all  the  statutory  requirements, 
"the  heir  or  devisee  whose  lands  shall  be 
sold  may  compel  all  others  holding  or  claim- 
-ing  under  such  intestate  or  testator  to  con- 
tribute In  proportion  to  their  respective  in- 
terest so  as  to  equalize  the  burden  of  the 
loss";  thus  recognizing  the  doctrine  of  forced 
contribution  among  devisees.  The  personal 
estate  of  the  testator  is  first  liable  for  sale 
for  the  payment  of  his  debts.  When  the 
decedent  dies  intestate,  It  must  be  conceded 
that,  except  in  special  cases,  provided  for  by 
section  1900,  where  the  interest  of  all  par- 
ties make  it  advisable,  the  entire  personal 
estate  must  be  exhausted  before,  even  by 
recourse  to  the  courts,  any  portion  of  the 
lands  can  be  sold  and  the  proceeds  devoted 
to  that  purpose.  The  reason  for  this  distinc- 
tion between  personalty  and  land  is  obvi- 
ous, and  is  still  recognized  in  our  Jurispru- 
dence. The  personalty  upon  the  death  of 
the  owner  passes  to  the  administrator;  the 
title  to  the  land  vests  at  once  in  his  heir. 
If  this  be  the  rule  and  the  order  in  which 
property  must  be  applied  to  the  Uqtildatlon 
of  the  debts  of  an  intestate,  we  see  nothing 
in  the  statute  to  warrant  the  conclusion  that 
the  Legislature  Intended  to  adopt  a  different 
order  In  the  case  of  a  man  dying  testate.  If 
the  testator  devise  and  bequeath  by  general 
terms  his  entire  estate,  unless  the  will  con- 
tains evidence  of  a  manifest  Intent  on  his 
part  to  commingle  land  and  personalty,  the 
personal  estate  must,  as  in  case  of  intestacy, 
be  first  exhausted,  before  any  portion  of  the 
lands  can  be  used.  Tn  the  case  of  Cady  v. 
Cady,  67  Miss.  425,  7  South.  216,  speaking 
of  pecuniary  legacies  which  were  chargeable 
upon  the  estate  of  the  testator,  this  court, 
adverting  to  the  diversity  of  opinion  which 
exists  In  this  and  other  instances  where 
courts  seek  to  discover  the  intention  of  the 
testator  from  the  language  be  employs,  and 
recognizing  that  the  sole  difficulty  Is  in  dis^ 
covering  that  intent,  wMch,  when  once  as- 
certained, must  be  strictly  followed,  says: 
"Originally  pecuniary  legacies  are  payable 
by  the  executors,  and  out  of  the  personal 
estate.  The  claim  of  the  heir  at  law  or  of 
the  devisee  is  ordinarily  as  much  in  the  mind 
of  the  testator  as  that  of  the  legatee,  and, 
unless  a  contrary  purpose  appears  from  the 
will.  It  will  be  assumed  that  the  testator 
Intended  that  legacies  are  to  be  paid  only 
out  of  bis  personal  estate;  and,  upon  that 
being  insufficient,  the  legacies  must  abate 


In  whole  or  In  part"  See  Enotts  t.  Bailey, 
64  Miss.  238,  28  Am.  Rep.  348;  Heatherington 
T.  Lewenberg,  61  Miss.  376. 

Is  there  any  valid  distinction  on  which  to 
base  a  logical  differentiation  between  a  case 
of  a  general  legacy  not  charged  on  the  land 
and  one  where  the  entire  estate  is  disposed 
of  by  specific  legacies  and  specific  devises? 
We  can  see  no  logical  ground  on  which  to 
base  a  distinction  or  a  difference.  In  the 
case  of  a  general  legacy  or  bequest  not  char- 
ged on  the  realty,  in  an  estate  in  which  the 
land  and  personalty  were  not  commingled 
by  the  testator,  if  necessary  for  the  pay- 
ment of  debts,  the  general  legacy  would  have 
to  abate,  even  to  the  extent  of  obliteration, 
before  any  deduction  could  be  made  trom 
the  devise.  And  unless  we  expect  to  overrule 
and  repeal  by  silently  Ignoring  the  provi- 
sion of  our  statute,  which  provides  that  no 
part  of  the  landed  estate  shall  be  sold  for  the 
payment  of  debts  except  upon  the  Insuffi- 
ciency of  the  personal  estate,  we  must  ad- 
here to  the  same  rule.  To  uphold  this  por- 
tion of  the  decree  of  the  chancellor,  and  to 
require  in  the  instant  case  that  the  specific 
devises  shall  abate  proportionately  with  the 
specific  bequests,  would  be  tantamount  to 
ordering  a  sale  of  a  portion  of  the  land,  not 
on  account  of  the  insufficiency  of,  but  in  or- 
der to  protect,  the  personal  estate  from  sale, 
because  it  is  evident  that  every  dollar  which 
the  devisees  are  required  to  pay  in  order  to 
protect  the  lands  specifically  devised  to  them 
is  simply  the  levying  of  a  tribute  upon  the 
real  estate  before  the  personalty  has  been 
exhausted.  This  would  be  accomplishing  by 
indirection  that  which  the  plain  letter  of  the 
law  forbids  the  court  to  do  directly.  If  the 
executors  filed  a  petition  asking  a  decree  for 
the  sale  of  any  portion  of  the  lands  as  a 
condition  precedent  to  the  lawful  rendering 
of  such  decree,  it  would  be  necessary  for 
them  to  aver  and  show  to  the  satisfaction  of  - 
the  court  that  the  personalty  had  either  been 
exhausted  or  was  insufficient  to  pay  the 
debts.  Yet  in  the  instant  case  we  are  asked 
to  apply  a  portion  of  the  value  of  the  lands 
to  the  payment  of  the  debts,  not  because 
there  is  no  personalty  out  of  which  the  debts 
can  be  collected,  but  in  order  to  protect  and 
preserve  the  personalty  Itself.  We  announce 
our  conclusion  on  this  point  while  duly  mind- 
ful of  the  fact  that  the  courts  of  many  ]n- 
rlsdlctlons  have  adopted  the  contrary  view, 
and  require  a  proportionate  abatement  of 
specific  legacies  and  specific  devises  as  If 
they  were  all  of  the  same  class.  We  are  con- 
strained to  adhere  to  what  seems  inescapably 
to  be  the  manifest  legislative  plan  for  the 
distribution  of  estates,  leaving  the  wisdom 
and  Justice  of  the  scheme  to  the  considera- 
tion of  the  legislative  department,  wlilch 
alone  had  authority  to  Inaugurate  it,  and  is 
alone,  in  the  absence  of  an  expressed  intent 
on  the  part  of  the  testator,  vested  with  pow- 
er to  change  or  modify  it  We  are  strength- 
ened In  our  view  by  the  consideration  that  In 


Digitized  by  ^OOQ IC 


MlaB.) 


GOBDON  T.  JAMS2S. 


25 


the  Instant  case,  as  to  the  widow,  the  de- 
cedent died  wholly  Intestate.  Her  rights 
therefore  are  fixed  by  the  letter  of  the  law, 
which  reqnlres  the  personal  estate  to  be  first 
exhansted  before  any  part  of  the  land  can 
be  sold  for  the  satisfaction  of  debts.  The 
widow  is  entitled  to  one-half  the  residue  of 
the  personalty.  That  residue  can  only  be 
known  after  all  debts  and  costs  of  adminis- 
tration have  been  paid.  Nor  are  her  rights 
to,  or  the  extent  of  her  Interest  In,  the  lands 
of  the  estate  complicated  by  any  consider- 
ation of  the  legal  rights  of  devisees  and  spe- 
cific legatees.  She  is  neither,  but  Inherits  as 
the  forced  heir  of  an  hitestate.  As  such,  un- 
der no  conceivable  view  of  the  law,  can  she 
be  forced  to  abate  or  reduce  her  share  of,  or 
interest  In,  the  lands.  If  the  decree  under- 
takes to  deal  with  her  legal  rights.  It  Is  pal- 
pably violative  of  the  statute.  If  her  inter- 
est In  the  estate  be  exempted  from  Its  oper- 
ation, the  decree  affords  no  definite  rule  by 
which  any  computation  of  the  rights  of  the 
various  parties  can  be  accurately  made,  as  It 
involves  two  contradictory  methods  of  rais- 
ing money  to  liquidate  the  debts  of  the  estate 
—one  the  statutory  method  of  devoting  the 
personalty  to  that  purpose,  the  other  requir- 
ing the  devisees  of  the  realty  to  contribute 
proportionately  to  that  end. 

In  our  Judgment,  the  view  we  have  indi- 
cated that  m  every  Instance,  save  only  when 
a  contrary  desire  on  the  part  of  the  testator 
is  plainly  evinced  by  his  will,  the  personalty 
constitutes  the  primary  fund  for  the  payment 
of  debts,  and  must  be  first  exhausted,  can 
alone  preserve  In  its  fullness  and  integrity 
the  legislative  scheme  devised  for  the  ad- 
ministration and  distribution  of  estates,  and 
at  the  same  time  harmonize  with  the  previ- 
ous adjudications  of  this  court.  Any  other 
rule  would  result  In  endless  confusion, 
wrought  alone  by  the  proportion  which  the 
debts  of  the  testator  might  bear  to  the  value 
of  his  estate.  The  will  of  the  testator  Is  the 
supreme  law.  That  being  silent,  or  not  show- 
ing a  contrary  desire,  the  statute  will  con- 
trol. 

Bnt  aside  from  these  deductions  drawn 
from,  and  in  our  opinion  warranted  by,  the 
lang^uage  of  our  statutes,  the  conclusion  we 
have  reached  that  the  doctrine  of  forced  con- 
tribution does  not  apply  against  specific  dev- 
isees In  favor  of  specific  legatees  (as  by  the 
■tatnte  it  does  among  devisees),  but  that 
^)eclflc  legacies  must  be  first  obliterated  be- 
fore specific  devises  can  be  abated,  Is  not, 
as  a  general  proposition  of  law,  without  the 
support  of  eminent  authority.  Says  the 
court  in  Elliott  v.  Carter,  9  Grat.  648:  "That 
the  devisee  of  real  estate  not  charged  with 
the  payment  of  debts  is  entitled  to  liave  the 
assets  marshaled  against  the  claimants  of 
the  other  funds  of  the  estate  In  the  order 
stated.  Including  specific  legatees.  Is  well 
settled  by  the  authorities.  2  Jarman  on 
Wills,  601;  Clifton  v.  Burk,  1  P.  Wms.  678; 
Forrester  t.  Leigh,  Amb.  R.  171;    Scott  T. 


Scott,  1  Eden's  R.  4S8;  Keeling  v.  Brown,  5 
Ves.  R.  859;  MIrehouse  v.  Scalfe,  2  Mylne  & 
Craig,  695,  14  Eng.  Ch.  R.  606.  •  •  •  This 
exemption  of  real  estate  devised  extends  as 
well  to  the  case  of  a  deficiency  of  personal 
assets  for  the  payment  of  legacies  as  of 
debts;  the  legatees  having  no  right  to  call 
upon  the  devisee  to  contribute  to  the  pay- 
ment of  their  legacies  unless  the  real  estate 
be  expressly  charged.  Hayes  v.  Leaver,  2 
Jarman  on  Wills,  647,  note."  In  Rogers  v. 
Rogers,  1  Paige,  188,  It  is  said:  "When  the 
wUl  of  the  testator  contains  no  direction  as 
to  the  payment  of  debts,  chattels  specifically 
bequeathed  must  be  applied  to  the  payment 
of  a  Judgment  against  a  testator  before  re- 
sort is  bad  to  the  real  estate  devised."  In 
a  case  wher^  as  In  the  instant  case,  the  pay- 
ment of  debts  Is  charged  by  the  testator,  or, 
by  operation  of  law,  upon  the  iwrsonalty,  the 
order  of  application  Is  thus  stated:  "The 
personal  property  at  large  Is  first  to  be  ap- 
plied to  the  payment  of  debts,  and  where 
legacies  are  to  be  used  to  pay  debts  the  first 
liable  Is  the  residuary  legacy  (2  Lomax  on 
Elxecutors,  126),  and  the  next  are  the  gen- 
eral pecuniary  legacies,  then  the  specific  leg- 
acies, and  lastly  the  real  estate  devised  by 
the  will.  Edmunds,  Adm'r,  v.  Scott,  78  Va. 
729."  See,  also,  19  Am.  &  Eng.  Ency.  of 
Law,  1316  and  citations;  4  Kent,  Com.  (  420 
et  seq.;  1  Story,  £]q.  Juris.  S  577;  Shreve's 
Ex'r  V.  Shreve,  10  N.  J.  Bq.  385;  Shaw  v. 
McBrlde,  56  N.  C.  17S;  Magmder  et  al.  v. 
Carroll.  4  Md.  8S1;  Brill  v.  Wright,  8  Am. 
St.  Rep.  717,  and  note.  We  hold,  therefore, 
that  It  was  error  In  the  chancellor  to  decree 
that  the  specific  devises  of  lands  should 
abate  proportionately  to  their  value  In  the 
same  manner  as  specific  legacies.  The  true 
rule  Is  that  upon  an  insufficiency  of  the  per- 
sonal estate,  which  Is  primarily  liable  to  the 
debts,  the  specific  bequests  must  abate  pro- 
portionately, even  to  the  extent  of  complete 
destruction,  before  the  devisees  to  whom 
lands  have  been  specifically  devised  can  be 
called  upon  to  contribute. 

The  conclusion  reached  upon  these  points 
renders  consideration  of  other  minor  assign- 
ments of  error  unnecessary. 

To  prevent  all  possibility  of  misunder- 
standing upon  a  remand  of  this  case,  we  re- 
capitulate: The  estate  should  be  dealt  with 
as  follows:  All  of  the  assets  In  the  hands 
of  the  executors.  Including  the  proceeds  of 
the  rents  of  all  the  lands  for  the  year  190.S 
and  the  78  bales  of  cotton  gathered  after 
the  death  of  the  testator  on  the  Stonewall 
plantation,  together  with  the  other  assets 
mentioned  in  paragraph  1  of  the  decree  of 
the  chancellor,  are  to  be  devoted  to  the  pay- 
ment of  the  debts  of  the  decedent  and  the 
expenses  of  the  administration  of  the  es- 
tate. Should  these  be  insufllclent  to  a  com- 
plete liquidation  of  all  the  debts  of  the  es- 
tate, the  specific  legacies  should  aba^'e  pro- 
portionately, and,  In  the  event  these  be  ex- 
hausted, and  there  still  remain  any  debts 
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unpaid,  the  specific  devises  of  land  must 
contribute  proportionately  to  the  payment  of 
the  debts  remaining.  After  all  debts  have 
been  fully  paid,  the  widow,  Mrs.  Carrie  W. 
James,  will  be  entitled  to  receive  one-half 
the  residue  of  the  personalty  of  the  estate, 
and  win  be  co-tenant  to  the  extent  of  an  un- 
divided one-half  Interest  in  all  the  lands  of 
the  estate.  In  ascertaining  the  interest  of 
the  widow  In  the  Stonewall  plantation,  no 
account  Is  to  be  taken  of  the  unpaid  pur- 
chase money  due  thereon.  That  debt  consti- 
tutes no  part  of  the  Indebtedness  due  by  the 
D.  A.  James  estate,  having  been  by  the  ex- 
press terms  of  the  will  affixed  as  a  burden 
to  the  devise  to  T.  W.  James,  and,  having 
been  by  blm  assumed  before  the  renunciation 
by  the  widow,  Mrs.  Carrie  W.  James,  Is  the 
owner  of  an  undivided  one-half  interest  In 
the  Stonewall  plantation,  with  work  stock, 
farming  implements,  etc.,  thereon,  free  of 
any  incumbrance  by  reason  of  the  unpaid 
purchase  money  due  thereon.  T.  W.  James, 
as  to  the  Stonewall  plantation,  with  the  work 
stock,  farming  Implements,  etc.,  thereon.  In 
no  sense  occupies  the  position  of  a  purchaser 
for  value.  The  doctrine  Invoked  applies  only 
to  cases  where  bequests  or  devises  are  made 
in  Ueu  of  lawful  debts  or  demands  wblcb 
the  recipient  holds  against  the  decedent,  and 
which  he  releases  by  reason  thereof.  Pome- 
roy,  Ed.  Juris.  {  1142.  The  language  of  the 
clause  of  the  will  carrying  the  devise  clearly 
evinces  the  intention  and  desire  of  the  tes- 
tator that  the  specific  devisee  shall  take  cum 
onere.  This  exonerates  the  personalty  from 
Its  primary  liability.  1  Underbill,  Law  of 
Wills,  i  S84.  T.  W.  James  occupies  no  high- 
er or  better  position  than  other  specific  dev- 
isees and  legatees.  All  are  alike  mere  re- 
cipients of  the  testator's  bounty. 

Decree  modified  and  cause  remanded  to  be 
proceeded  with  in  accordance  with  the  views 
herein  expressed.  Costs  of  this  appeal  to  be 
taxed  against  the  executors,  appellants. 


016  La.) 

No.   13,28a 

POSEY  V.  DUCROS  et  al. 

(Sapreme    Court   of   Louisiana,   February   IS, 

1905.     On  Rehearing,  June  19,  1905.) 

1.  jAcrrrATiON— Right  TO  JcDaMBNT—PuAD- 
IHO— Tax  Sale. 

Plaintiff  in  a  Jactitation  irait,  who  fails 
to  disclose  a  color  of  title  to  the  property  with 
reference  to  which  the  suit  is  brought,  is  not 
entitled  to  a  jndgment  recognizing  liis  posses- 
sion as  legal  and  qaietin^  him  therein,  even 
though  the  defendant,  setting  up  title  in  him- 
self, fails  to  establish  it,  and,  a  fortiori,  is  this 
true  where  the  plaintiff  does  not  pray  such  Judg- 
ment. Nor  should  the  judgment,  under  such 
circumstances,  go  beyond  the  prayer  of  the  pe- 
tition with  reference  to  other  property,  where 
the  possible  effect  will  be  to  lay  a  foundation 
for,  build  np,  or  strengthen  a  title  as  against 
the  public. 

2.  Tax  Title  —  Pbescbiptiok  —  RmfBUiiaB- 

MENT. 

Prescription  does  not  run  against  an  own- 
er in  possession,  in  favor  of  a  tax  title,  based 


upon  an  adjudication  to  the  state,  made  in  1885, 
for  taxes  of  that  year,  assessed  in  the  name 
of  one  not  the  owner  of  the  property,  and  to 
whom  no  notice,  actual  or  constructive,  of  the 
proposed  sale,  was  given;  nor  is  the  holder  of 
such  tax  title  entitled  to  reimbursement  of  the 
taxes  and  penalties  paid  by  him. 

On  Rehearing. 
8.  Slander  or  Title— Possession  of  Plain- 

TliV. 

In  a  suit  for  slander  of  title  mere  posses- 
sion by  the  plaintiff  will  suffice  as  at^inst  a 
defendant  disclaiming  title,  and  also  as  against  a 
defendant  setting  up  a  tax  title  absolutely  nuU. 

Monroe,  J.,  dissenting. 

(Syllabus  by  the  0>urt) 

Appeal  from  Civil  District  (3onrt,  Parish  of 
Orleans;  Thomas  0.  W.  Bills,  Judge. 

Actton  by  Lloyd  Posey  against  E.  O.  Da- 
cros  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Plerro  Adolpb  Ducros,  for  appellants.  Ben- 
jamin Rice  Forman,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  alleges  that  upon 
April  17,  1899,  be  purchased  certain  real 
estate  in  this  city,  which  he  describes,  and 
that  he  has  been  In  actual  possession  thereof 
since  the  date  of  his  purchase;  that  E.  O. 
Dncros  and  A.  Delavigne,  conspiring  to  slan- 
der his  title,  on  or  about  May  28,  1901,  ob- 
tained from  the  State  Auditor  and  caused 
to  be  registered  some  14  acts,  whereby  that 
officer  undertook  to  sell  him  said  property  as 
having  been  adjudicated  to  the  state  for  the 
taxes  of  1885,  assessed  In  the  name  of  the 
Beaufeu  Brick  Manufacturing  Company,  bat 
that  said  assessment  was  void  for  the  reason 
that  no  such  company  then  existed  or  owned 
said  prc4>erty,  and  the  property  was  not  cor- 
rectly described. 

He  further  alleges  that  the  ownors  ■were 
never  notified  of  the  proposed  sale  or  ad- 
judication; that  the  property  was  not  legally 
advertised;  that  the  state  acquired  no  title, 
and  could  convey  none;  and  that  he  has  been 
damaged  by  the  acts  of  said  Ducros  and  De- 
lavigne in  the  sum  of  $2,100.  He  therefore 
prays  that  the  state  tax  collector  and  the  de- 
fendants already  mentioned  be  cited,  and 
that  there  be  Judgment  awarding  him  dam- 
ages and  decreeing  the  nullity  of  the  sale  to 
the  state  which  is  rolled  on  as  the  basis  of 
the  auditor's  said  acts. 

The  defendant  Delavigne  disclaims  title, 
and  thero  was  Judgment  by  default  against 
the  tax  collector.  The  defendant  Ducros  sets 
up  title  to  the  property  in  qnestion,  and  prays 
to  be  decreed  the  owuer  thereof.  He  also 
objects  that  the  action  to  annul  will  not 
lie  without  a  provious  tender  of  taxes  paid, 
etc.,  pleads  prescription,  and  prays  that  In 
any  event  he  have  Judgment  for  the  amount 
disbursed  by  him. 

It  appears  from  the  evidence  In  the  record 
that  upon  February  17,  1877,  In  the  matter 
of  A.  Delavigne  v.  The  Beaujeu  Brick  Man- 
ufacturing Company,  No.  6,430  of  the  docket 
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of  the  Sixth  District  court  for  tbe  parish  of 
Orieans,  the  sheriff  adjudicated  to  F.  D. 
Brinckman  the  following  described  property, 
to  wit: 

Tract  No.  8,  measuring  "nine  hundred  and 
eleven  feet  seven  inches  and  four  lines  front 
on  each  of  Johnson  (projected)  street  and 
Florida  avenue  (projected)  by  nineteen  hun- 
dred and  fifty  one  feet  eleven  inches  and  one 
line  in  depth,  between  parallel  lines,  on  the 
lines  which  divide  It  from  the  Ursulines  Con- 
vent and  the  property  of  the  Congregation  of 
the  Holy  Cross." 

Brinckman  died  in  November,  1880.  His 
succession  was  at  once  opened,  and  by  Judg- 
ment of  tbe  dvil  district  court  of  date  April 
12,  1899,  bis  widow  and  heirs  were  put  In 
possession  of  his  estate,  including  tbe  above- 
described  property,  which,  rpon  April  17, 
1899,  they  sold,  by  practically  the  same  de- 
scription, to  the  plaintiff  now  before  the 
court.  The  plaintiff,  however,  in  his  petition, 
descrit>e8  the  property  as  having  "nine  hun- 
dred and  eleven  feet  seven  Inches  and  four 
lines  (911'  T"  4'")  front  on  Celestlne,  now 
Johnson,  street,  the  same  on  Florida  avenue, 
by  two  thousand  seven  hundred  and  thlrty- 
flve  feet  (2,735),  between  parallel  Unea,  on  the 
line  which  divides  it  from  the  Ursulines  Con- 
vent on  tbe  upper  side,  and  the  same  meas- 
nrement,  twenty-seven  hundred  and  thirty- 
five  feet  (2,735),  more  or  less,  on  the  lines 
which  divide  it  from  the  lands  of  the  So- 
ciety of  the  Holy  Cross,  which  tract  extends 
in  a  solid,  unbroken  tract  from  Florida  ave- 
nue to  Johnson  street  and  between  Ursulines 
Convent  and  the  upper  side  lands  of  the  So- 
ciety of  tbe  Holy  Gross."  The  procds  verbal 
of  the  sale  to  Brinckman  mentions  a  plan  by 
C.  A.  D* Armas,  surveyor,  of  date  April  24, 
1875,  deposited  for  reference  in  the  ofDce  of 
the  sheriff,  which  bas  not  been  produced  or 
accounted  for;  but  the  writ  which  the  sheriff 
held  describes  the  property,  and  directs  tbe 
sale  to  be  made  "in  conformity  with  a  plan 
drawn  by  Messieurs  Pllle  &  Murray,  archi- 
tects and  surveyors,  on  the  4th  day  of  March, 
18G8,  now  in  the  possession  of  said  Alfred 
Delavigne,"  and  Mr.  Delavlgne,  who  was 
the  seizing  creditor,  testifies  as  a  witness  in 
this  case  that  the  Pllle  &  Murray  plan,  which 
shows  the  property  as  subdivided  by  streets 
into  squares,  and  the  squares  Into  lots,  was 
tbe  one  actually  used  for  the  purpose,  at 
least,  of  showing  the  tracts  Into  which  the 
sheriff  bad  divided  the  property.  Nor  is 
there  anything  in  the  record  to  indicate  that 
tbe  D' Armas  plan  differed  from  the  Pllle  & 
Murray  plan,  either  as  to  the  subdivision  or 
as  to  the  outside  boundaries  of  the  property. 
Taking  the  Pllle  &  Murray  plan,  then,  as  a 
guide  in  this  latter  respect  (the  question  as 
to  tbe  subdivision  vel  non  of  the  property 
into  squares  and  lots  not  being  necessarily 
involved  in  this  case),  we  find  that  between 
"Johnson  (projected)  street  and  Florida  (pro- 
jected) avenue,  being  tbe  opposite,  outside 
Iwundaries,  parallel  with  the  river,  of  the 


entire  property,  there  were  Included  five 
squares,  which,  assuming  the  squares  and  in- 
tervening streets  to  have  been  of  the  average 
dimensions,  would  about  give  the  1551'  11" 
1'"  in  depth  called  for  by  the  plaintiff's  title. 

We  find  also  that  Celestlne  street  was  at 
that  time  (at  the  date  of  the  sale  of  Brinck- 
man) two  squares  nearer  the  river  and 
farther  from  Florida  avenue  than  Jolm- 
flon  street;  and  we  are  informed  through  the 
uncontradicted  testimony  of  Mr.  Pllle,  a 
surveyor,  sworn  as  a  witness  for  the  de- 
fense, that  the  name  of  the  then  Celestlne 
street  has  been  changed  to  Johnson  street 
by  a  city  ordinance  passed  within  the  last 
few  years,  and,  of  course,  long  since  Brinck- 
man, and  possibly  since  the  plaintiff,  acquired 
bis  title. 

Tbe  plaintiff,  who  shows  that  he  has  been 
in  actual  possession  of  the  property  pur- 
chased by  him  since  the  date  of  his  purchase, 
and  of  more  besides,  therefore  discloses  no 
title  whatever  to  the  land  designated  on  tbe 
Pllle  A  Murray  plan  as  squares  47,  48,  49,  50, 
51,  and  52,  bounded  by  Johnson,  Tennessee, 
Celestlne,  and  Sisters  streets,  and  designated 
on  the  Braun  &  Fltzner  plan  (also  filed  In 
evidence)  as  squares  089,  900,  991,  1093,  1094, 
and  1095,  bounded  by  Liberal  (shown  to 
have  been  called  Johnson),  Tennessee,  Celes- 
tlne, and  Sisters  streets.  As  to  so  much  of 
the  property  made  the  subject  of  this  litiga- 
tion as  is  designated  on  the  Pllle  &  Murray 
plan  as  squares  53,  54,  55,  56,  57,  58,  59,  60, 
61,  62,  63,  64,  65,  66,  67,  bounded  by  Florida 
avenue,  Tennessee,  Johnson,  and  Sisters 
streets,  and  on  the  Braun  &  Fltzner  plan  as 
squares  1136,  1137,  1138,  1244,  1245,  1246, 
1290,  1291,  1292,  1418,  1414,  1415,  1460,  1461, 
and  1462,  bounded  by  Florida  avenue,  Ten- 
nessee, Liberal,  and  Sisters  streets,  the  evi- 
dence leaves  no  room  for  doubt  that  the  pro- 
ceeding imder  which  it  was  adjudicated  to 
the  state  in  February,  1885,  was  based  on 
an  assessment  made  In  the  name  of  the 
Beanfeu  Brick  Manufacturing  Company 
which  had  never  existed,  and  that  the  Beau- 
Jeu  Brick  Manufacturing  Company  which 
had  at  one  time  owned  the  property,  had 
been  devested  of  Its  title  by  the  sale  made 
to  Brindtman  In  February,  1877,  and  regis- 
tered In  December  of  that  year.  It  Is  equal- 
ly beyond  doubt  that  Brinckman  had  died  In 
1880,  and  that  his  succession  had  been  open- 
ed, and  an  Inventory,  Including  and  describ- 
ing the  property  In  question,  had  been  taken 
and  filed  in  court  in  January,  1881.  There 
was  therefore  no  legal  basis  for  the  sale  by 
the  tax  collector,  and  the  state  thereby  ac- 
quired no  title  to  the  property,  and  could 
have  conveyed  none  to  the  defendant 

Opinion. 

In  view  of  the  facts  of  the  case  as  thus 
set  forth,  and  of  the  radical  character  of  the 
nullities  in  the  titles  set  up  by  tbe  defendant 
Ducros,  his  demand  for  reimbursement  and 
his  pleas  of  prescription  cannot  be  sustained. 
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Upon  the  other  hand,  the  Judgment  appealed 
from  must  be  modified,  because  In  decreeing 
that  plaintiff  "be,  and  he  is  hereby,  recog- 
nhsed  as  being  In  the  lawful  possession, 
claiming  as  owner,  and  as  such'  quieted 
therein,"  of  the  property  to  which  he  has 
disclosed  no  color  of  title,  it  has  an  insuffi- 
cient basis  to  rest  on,  and  because  in  de- 
creeing him  to  be  "the  absolute  owner  and 
possessor  of  all  the  residue  of  the  land  in 
dispute  between  said  Liberal  street  and  Flor- 
ida Walk"  it  goes  beyond  the  prayer  of  the 
petition,  which,  after  the  prayer  for  dam- 
ages, reads,  "And  it  be  decreed  that  the 
sale  to  the  state  mentioned  in  the  copies  of 
the  auditor's  deeds  annexed  be  declared  null 
and  void,  and  for  general  relief."  Moreover, 
the  plaintiff  is  claiming  the  land  as  a  "solid, 
unbroken  tract,"  whereas  it  appears  to  have 
been  sold  to  Brlnckman  according  to  a  plan 
upon  which  it  appeared  to  be  divided  by 
streets  into  squares,  and  the  city  ought  to 
have  an  opportunity  to  be  heard  in  the  de- 
termination of  the  question  whether  those 
streets  have  or  have  not  been  opened  by  ded- 
ication. The  plaintiff's  claim  for  damages 
is  not  sustained,  and  was  properly  rejected. 
For  the  reasons  assigned  it  is  ordered, 
adjudged,  and  decreed  that,  in  so  far  as  it 
recognizes  plaintiff  as  being  in  lawful  pos- 
session and  quiets  him  in  possession  "of  the 
area  of  groiud  contained  between  the  pro- 
jected, but  not  laid  out,  streets  known  on 
the  city  maps  as  Liberal  and  Celestlne 
streets,"  and  In  so  far  as  it  recognizes  plain- 
tiff as  "absolute  owner  and  xMssessor  of  all 
the  residue  of  the  laud  In  dispute  between 
said  Liberal  street  and  Florida  Walk,"  and 
so  far  as  it  decrees  the  nullity  of  the  auditor's 
deeds  to  said  land  lying  between  said  lib- 
eral and  Celestlne  streets  (as  shown  by  said 
city  map  known  as  the  "Brauu  &  Fitzner 
Map"),  the  Judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  in 
all  other  respects  said  Judgment  be  affirmed, 
the  costs  of  the  appeal  to  be  paid  by  the 
plalntifl. 

On  Rehearing. 

PROVOSTY,  J.    The  situation  of  the  case 
Is  that  no  one  sets  up  any  pretensions  to  the 


property  except  the  plalntifl  and  Ducros. 
DueroB  does  not  pretend  to  have  ever  been  in 
possession  of  any  part  of  the  land,  and  his  title 
is  a  mere  nullity.  As  to  that  there  can  be  no 
serious  dispute.  As  soon  as  the  plaintiff 
made  his  purchase  he  took  actual  possession 
according  to  the  description  called  for  by  his 
act  of  purchase;  that  is  to  say,  up  to  John- 
son street  But  it  is  said  that  the  Johnson 
street  up  to  which  he  thus  extended  his  pos- 
session is  not  the  Johnson  street  named  in 
his  act  of  purchase,  but  is  the  street  former- 
ly called  Celestlne,  whose  name  has  been 
changed  to  Johnson;  that  it  Is  two  squares 
further  out  than  the  Johnson  street  called 
for  by  the  title. 

Even  conceding  this  to  be  the  case,  the 
court  is  of  opinion  that  as  against  Delavlgne. 
who  makes  no  claim  whatever,  and  Ducros, 
who  relies  solely  and  exclusively  upon  a  tax 
title  which  has  been  declared  to  be  abso- 
lutely null,  plaintiff  is  entitled  to  have  a  de- 
cree quieting  him  in  the  possession  of  all  the 
land  of  which  he  is  in  actual  possession. 
Plaintiff  took  this  land  a  swamp,  and  has 
converted  it  into  a  cultivated  field;  and  It 
so  happens  that  the  part  of  the  land  to  which 
his  title  is  said  not  to  extend  Is  the  very  spot 
on  which  he  has  built  bis  bouses  and  made 
most  of  his  improvements. 

It  Is  not  so  clear  that  the  two  witnesses 
Delavlgne  and  Pllle  are  not  mistaken  when 
they  say  that  the  description  contained  In 
plaintiff's  title  is  founded  upon  the  map 
known  in  the  record  as  the  "Pllle  &  Murray 
Map,"  and  that  said  description  does  not  in- 
clude all  the  land  of  which  plaintiff  is  in  the 
actual  x>ossesslon.  The  description  in  plain- 
tiff's title  is  precisely  the  same  as  that  in 
his  author's  title,  and  the  latter  title  purports 
to  be  founded  upon  a  plan  made  by  D' Armas, 
and  makes  no  reference  to  this  Pllle  &  Mur- 
ray map.  Moreover,  said  title  calls  for  Ur- 
quhart  street  as  one  of  the  boundaries,  and 
the  Pilie  &  Murray  map  does  not  show  any 
street  by  that  name. 

Upon  further  consideration  of  the  case. 
therefore,  the  court  Is  of  opinion  that  the 
Judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed. 

MONROE,  J.,  dissents. 


Digitized  by 


Google 


Ala.) 


KINNET  T.  J.  a.  BEEVES  A  CO. 


EINNET  et  aL  T.  J.  S.  REEVES  &  CO.  et  aL 
<Sapreme  Court  of  Alabama.     Feb.  9,  1006.) 

1.  DlSOOTXKT— FLBADIIia— SCTFTICIEIIOT. 

A  bill  by  simple  contract  creditors  for  the 
discovery  of  assebs,  under  Code  1896,  S  819,  al- 
leging uat  resiiondentB  hare  no  Tisible  means 
subject  to  legal  process  of  sufficient  value  to 
pay  complainontB*  claims,  that  they  have  no 
property  standing  in  their  names  which  can  be 
reached  or  subjected  to  legal  process,  and  that 
they  have  property,  money,  or  effects,  or  an  in- 
terest therein,  which  are  and  should  be  subject 
to  the  payment  of  complainants'  claims,  but 
the  kind  and  description  of  which  is  kept  con- 
cealed and  unknown  to  complainants,  whereby 
a  discovery  is  made  necessary.  Is  sufficient 
against  demurrers  based  on  the  ground  that  it 
is  not  alleged  that  respondents  conceal  or  with- 
hold assets  liable  to  satisfaction  of  the  debts, 
and  that  it  appears  from  the  allegations  of  the 
bill  that  a  discovery  would  be  useless,  in  that 
any  asaeta  discovereid  would  be  exempt, 

2.  Sakb— Devubbkb. 

A  demurrer  to  a  bill  for  discoveiT  of  as- 
sets, based  on  the  ground  that  the  discovery 
would  be  useless  and  unavailing,  in  that  any 
assets  discovered  would  be  exempt,  is  defective 
88  a  speaking  demurrer,  where  the  bill  does  not 
show  that  the  property  sought  to  be  discovered 
would  be  exempt. 
8.  EQTrrrr— Vebifioation  of  Bnx. 

Under  chancery  rule  16  (Code  1896,  p. 
1205),  providing  that  a  bill  may  be  sworn  to  by 
an  agent  or  attorney,  but  the  affidavit  must 
set  forth  a  sufficient  reason  why  it  ia  not  veri- 
fied by  complainant  himself,  an  affidavit  stat- 
ing that  complainants  are  absent  from  the  state 
is  sufficient  to  support  a  verification  by  com- 
plainants' attorney. 
4.  Same. 

Where  an  affidavit  to  a  bill  in  chancery 
made  by  an  attorney  deposes  positively  that 
the  statements  contained  in  the  bill  are  true, 
and  does  not  purport  to  be  luised  on  information 
and  belief,  it  will  be  presumed,  in  the  absence 
of  anything  to  the  contrary,  that  the  attorney 
had  knowledge  of  the  facts  to  which  he  deposed. 

Appeal  from  Chancery  Court,  Cullman 
County;   W.  H.  Simpson,  Chancellor. 

Suit  by  J.  S.  Beevea  &  Co.  and  others 
against  P.  H.  Kinney  and  others.  From  a 
degree  overruling  a  demurrer  to  the  bill,  de- 
fendants appeal.    Affirmed. 

See  36  Soutb.  22. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellees, who  constituted  three  separate  and 
distinct  partnerships,  all  of  whom  were  non- 
residents of  the  state  of  Alabama,  against 
the  appellants.  The  purpose  of  the  bill  and 
the  averments  of  facts  are  sufflcientiy  set 
forth  in  the  opinion.  The  bill  was  verified 
by  the  affidavit  of  Robert  L.  Hipp,  who  was 
one  of  the  complainants'  counsel,  and  this 
affidavit  was  as  follows:  "Before  me,  A.  B. 
Hewlett,  register  in  chancery  within  and 
for  the  county  and  state  aforesaid,  person- 
ally appeared  Robt.  L.  Hipp,  who,  being 
by  me  duly  sworn  on  oath,  says  that  be 
Is  one  of  the  solicitors  of  the  complain- 
ants In  tbe  above-entitled  cause,  and  that 
all  of  the  complainants  are  absent  from 
tbe  state  of  Alabama,  and  the  statements 
contained  in  the  bill  of  complaint  as  filed 
by  tbe  complainants  in  said  cause  are 
tme.     [Signed]    Robt  I<.   Hipp."     Tbe  de- 


fendants demurred  to  the  bill  upon  the  fol- 
lowing grounds:  "First  Because  it  Is  not 
alleged  therein  that  the  said  defendants 
conceal  or  withhold  any  assets  or  properly 
liable  to  the  satisfaction  of  said  alleged  debts, 
and  which  can  be  legally  subjected  thereto. 
Second.  Because,  from  all  the  allegations 
in  said  bill,  said  discovery  would  be  useless 
and  unavailing  to  the  complainants,  in  this: 
that  the  property  or  assets,  If  any,  discov- 
ered, would  be  exempt  from  said  debts. 
Third.  Because  said  bill  Is  not  verified  as 
required  by  law.  In  this:  that  it  ia  verified 
by  attorney,  and  no  sufficient  excuse  is  shown 
therefor;  tbe  facts  that  complainants  are 
absent  from  the  state  not  being  sufficient. 
Fourth.  Because  said  bill  Is  not  properly 
verified,  In  this:  It  Is  verified  by  attorney 
alone,  and  It  is  not  shown  therein  that  be 
bad  any  knowledge  of  any  facta  to  which  Be 
was  verifying." 

Qeo.  H.  Parker,  for  appellants.  Brown  ft 
Hipp,  for  appellees. 

DENSOM,  J.  The  bill  was  filed  by  simple 
contract  creditors  for  discovery  of  assets 
under  section  819  of  tbe  Code  of  1896,  and 
to  subject  them  to  the  payment  of  com- 
plainants' debts  due  them  by  the  resi>ond- 
ents.  After  averring  that  tbe  respondents 
P.  H.  Kinney  and  P..  H.  E^lnney  were  en- 
gaged in  a  general  merchandise  business  at 
Nauvoo,  AJa.,  under  the  firm  name  and  style 
of  P.  H.  Klmiey'&  Co.,  and  that  they  be- 
came indebted  to  complainants  in  tbe  various 
amounts  set  forth  in  the  bill,  which  amounts 
are  averred  to  be  past  due  and  unpaid,  the 
bill  avers  that  the  said  P.  H.  Kinney  and 
F.  H.  Kinney,  and  said  P.  H.  Kinney  tc  Co., 
have  no  visible  means  subject  to  legal  pro- 
cess of  value  sufficient  to  pay  tbe  claims  of 
complainants;  that  the  said  P.  H.  Kinney 
and  F.  H.  Kinney  have  no  property  standing 
In  their  own  name,  or  held  by  them  in  their 
names,  or  in  tbe  name  of  the  said  partner- 
slilp  of  which  they  are  members,  which  can 
be  reached  or  subjected  to  legal  process  for 
the  satisfaction  of  the  claims  of  the  com- 
plainants, but  that  said  P.  H.  Kinney  and 
F.  H.  Kinney  and  P.  H.  Kinney  &  Co.  have 
property,  real  or  personal,  or  money,  or  ef- 
fects, or  choses  in  actions,  or  they  have  an 
Interest  in  real  or  personal  property,  or  mon- 
ey, or  effects,  or  choses  In  action  which  are 
and  should  be  subjected  to  tbe  payment  of 
complainants'  claims,  but  the  kind  and  de- 
scription of  the  property  and  how  the  same 
is  held,  It  is  averred,  is  kept  concealed  and 
bidden  out  and  is  unknown  to  complainants. 
It  is  then  averred  that  a  discovery  is  neces- 
sary to  enable  complainants  to  reach  and 
subject  the  property  to  complainants'  claims. 

Tested  by  the  rules  of  pleading  laid  down 
in  the  cases  of  Sweetzer,  Pembroke  &  Co.  ▼. 
Buchanan,  94  Ala.  S74,  10  South.  652,  and 
Pollak  V.  Billing,  131  Ala.  519,  32  South.  639, 
applicable  to  bills  of  discovery,  the  averments 
of  the  bill  are  sufficient  against  the  first  and 
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second  grounds  of  the  demurrer.  Further- 
more, as  to  the  second  ground  of  the  demur- 
rer, the  averments  of  the  bill  do  not  show 
that  the  property  sought  to  be  discovered 
would  be  exempt  from  being  applied  to  the 
satisfaction  of  complainants'  debts,  and  this 
ground  of  demurrer  seeks  to  introduce  by 
demurrer  matter  which  is  foreign  to  the  al- 
legations of  the  bill,  and  therefore  it  falls 
under  the  head  of  what  is  commonly  char- 
acterized as  a  "speaking  demurrer."  Brom- 
berg  Bros.  t.  Heyer  Bros.,  69  Ala.  22;  Ram- 
age  V.  Towles,  86  Ala.  588,  5  South.  342. 

Rule  15  of  Chancery  Practice  (Code  1896, 
p.  1206),  provides  that  a  bill  may  be  sworn 
to  by  an  agent  or  attorney,  but  the  affidavit 
must  set  forth  a  sufficient  reason  why  it  is 
not  verified  by  the  complainant  himself.  We 
think  the  fact  that  the  complainants  were 
absent  from  the  state,  as  shown  in  the  affi- 
davit, a  sufficient  reason  why  the  verifica- 
tion was  not  made  by  one  of  them.  Guyton 
V.  Terrell,  132  Ala.  67,  31  South.  83.  The 
averments  of  the  bill  are  positive  and  are 
not  made  upon  information  and  belief.  The 
affidavit  positively  affirms  that  the  state- 
ments contained  In  the  bill  are  true. 

The  point  made  against  this  affidavit  by 
the  fourth  ground  of  the  demurrer  is  that 
the  affidavit  is  made  by  an  attorney  and  it 
is  not  shown  in  the  affidavit  that  the  affiant 
had  any  knowledge  of  the  facts  which  he 
was  verifying.  We  must,  in  the  absence  of 
anything  to  the  contrary,  presume  the  ex- 
istence of  such  knowledge,  when  the  aver- 
ments of  the  bill  are  direct  and  positive,  and 
the  affiant  swears  positively,  and  not  upon 
Information  and  belief.  In  the  cases  cited 
by  appellant,  namely.  Picks'  Adm'r  v.  Ez- 
zell,  27  Ala.  623;  Globe  Iron  Oo.  v.  Thacher, 
87  Ala.  466,  6  South.  368,  and  Burgess  v. 
Martin,  111  Ala.  656,  20  South.  506,  the  affi- 
davits appear  to  have  been  made  upon  in- 
formation and  belief. 

There  Is  no  error  in  the  record,  and  the  de- 
cree of  the  chancery  court  is  affirmed.  The 
defendants  will  be  allowed  80  days  In  which 
to  answer  the  bill. 

AfQrmed. 

MCCLEX.LAN,  0.  J.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 


CENTRAIi  OP  GEORGIA  RT.  C».  T. 

TURNER.* 

(Supreme  Court  of  Alabama.     May  18,  1905.) 

1.  Railboads  —  Stobaok   Chabges— Reason* 
ableness — eivi  dence. 

On  the  issue  of  charges  which  may  proper- 
ly be  made  by  a  railroad  for  storing  freight 
in  its  depot,  testimony  as  to  the  reasoDable 
charges  for  storing  property  of  the  kind  in 
question  in  warehouses  in  the  town  where  the 
depot  is  located  is  competent,  even  conceding 
that  a  railroad  is  entitled  to  charge  a  higher 
storage  rate  than  Is  customary  with  other  ware- 
housemen. 


'Rahmrlng  denied  June  30,  UCS. 


Z  Appeai^— Rkvikw. 

Where  a  cause  is  tried  by  the  court  with- 
out the  intervention  of  a  jury.  Its  judgment  is 
not  subject  to  review,  where  no  special  finding 
of  facts  is  requested  or  made. 

[E<1.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  {  3351.] 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  N.  D.  Denson,  Judge. 

Action  by  J.  F.  Turner  against  the  Central 
of  Georgia  Railway  Company.  The  cause 
was  tried  by  the  court  without  the  interven- 
tion of  a  Jury.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Ailirmed. 

George  P.  Harrison,  for  appellant  James 
W.  Strother,  for  appellee. 

SIMPSON,  J.  This  was  an  action  of  deU- 
nue,  by  appellee  (plaintiff)  against  appellant 
(defendant),  for  the  recovery  of  lOU  bushels 
of  com,  which  had  been  transported  by  de- 
fendant to  Oadeville,  Ala.,  and  which  de- 
fendant refused  to  deliver  unless  the  plain- 
tiff would  pay,  In  addition  to  the  freight  due 
thereon,  the  sum  of  $14.06,  claimed  to  be 
due  for  storage  or  demurrage  charges  for  26 
days.  The  plaintiff  offered  to  pay  $5  for 
storage  charges.  It  appears  from  the  testi- 
mony in  the  bill  of  exceptions  that  the  corn 
was  taken  from  the  car,  immediately  upon 
arrival  at  DadevIUe,  and  placed  in  the  de- 
pot of  defendant,  so  that  whatever  comi>en- 
satlon  defendant  was  entitled  to  was  not 
demurrage,  but  warehouse  charges. 

The  first  and  second  assignments  of  error 
were  to  the  ruling  of  the  court  in  permitting 
the  question  to  the  witness  Rowe,  "What 
would  be  reasonable  storage  charges  for 
storing  100  bushels  of  com  In  SO  sacks  for 
26  days,  in  last  September  and  October  here 
in  Dadevllle?'  And  the  following  question 
to  the  witness  Newell,  to  wit:  "What  would 
be  a  reasonable  storage  charge  for  storing 
100  bushels  of  corn  In  sacks  in  the  ware- 
house in  Dadeville?'  The  defendant's  ex- 
ception to  these  questions  is  that  it  was  not 
proper  to  Inquire  what  the  charges  should  be 
in  a  warehouse,  but  they  should  have  been 
as  to  what  would  be  a  reasonable  charge  for 
storing  in  a  railroad  depot.  It  is  claimed 
that,  as  a  railroad  is  not  in  the  warehouse 
business,  and  needs  its  depot  for  other  pur- 
poses, it  should  be  allowed  more  for  doing 
this  enforced  warehouse  business,  and,  un- 
less the  witness  could  testify  what  were  the 
customary  charges  for  storing  in  depots,  be 
should  not  be  allowed  to  testify  at  all.  It 
may  be  remarked  that,  as  to  the  first  ques- 
tion, no  place  is  mentioned,  and  the  ques- 
tion might  as  well  have  referred  to  a  depot 
as  to  a  warehouse;  but  on  the  second  ques- 
tion the  point  is  fairly  raised,  and,  even 
supposing  that  a  railroad  company  may  be 
entitled  to  a  larger  storage  then  an  ordinary 
warehouse  company.  It  does  not  follow  that 
the  testimony  was  Illegal.  It  Is  often  the 
case  that,  when  exact  testimony  cannot  be 
obtained  as  to  the  value  of  a  particular  serv- 
ice under  peculiar  circumstances,  evidence 
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may  be  received  as  to  the  yalne  of  such  serv- 
ice generally,  and  tben  adduce  testimony  as 
to  tbe  peculiar  circumstances  or  conditions, 
and  let  the  Jury  or  the  court  determine  the 
proper  amount  in  the  particular  case.  Thus, 
when  the  question  was  the  real  value  of  a 
slave,  a  witness  was  permitted  to  state  what 
be  would  have  brought  in  the  market;  the 
court  saying  that,  if  there  were  particular 
circumstances  which  gave  him  a  particular 
value  more  than  the  ordinary  market  value. 
It  was  "In  the  power  of  a  party  to  protect 
himself  by  cross-examination."  Ward  v. 
Reynolds,  82  Ala.  384.  So,  in  an  action  for 
damages  for  breach  of  warranty  of  title,  tes- 
timony was  allowed  as  to  the  value  of  trees 
cut  "because  this  would  largely  govern  the 
extent  of  diminution  In  value  of  the  land, 
although  the  value  of  the  trees  cut  would 
not  necessarily  be  the  same  as  the  diminished 
value  of  the  land."  Clark  v.  Zeigler,  79  Ala. 
346.  See,  also,  Echols  v.  Railroad  Company, 
90  Ala.  360,  7  South.  655;  Railroad  v.  Wood, 
72  Ala.  451;  Foster  v.  Rodgers,  27  Ala.  602; 
Ladd  V.  Ladd  (Ala.)  25  South.  627.  There 
was  no  error  in  the  admission  of  this  evi- 
dence, even  if  it  be  admitted  that  a  rail- 
road company,  storing  goods  in  Its  depot 
after  transportation.  Is  entitled  to  charge 
more  storage  than  Is  customary  with  other 
warehousemen.  On  this  point  the  authorities 
on  the  subject  of  detention  of  cars  have  no 
application,  as  that  Is  demurrage,  the  gist  of 
which  la,  not  the  storing  of  goods,  but  the 
detention  of  the  cars  and  depriving  the  rail- 
road company  of  the  use  of  them  In  its  busi- 
ness. 

In  this  case  no  special  finding  of  facts  by 
the  Judge  was  requested  or  made.  Ck>nse- 
qaently  the  Judgment  of  the  court  is  not 
subject  to  review.  Bell  v.  State,  76  Ala.  26; 
Brock  T.  L.  &  N.  R.  R.  Co.,  114  Ala.  481,  21 
South.  904;  Chandler  v.  Crossland,  126  Ala. 
176.  28  South.  420. 

The  Judgment  of  the  court  Is  affirmed. 

MCOUSLI.AN,  O.  J.,  and  TYSON  and  AN- 
DERSON,  JJ.,  concur. 


ANDERSON  v.  WINER  et  al. 
(Supreme  Court  of  Florida.    June  21,  1908.) 

1.  AppEIXATE     PRAOTIOK  —  OBBTinOATION    OF 

Bills  or  Exceptions. 

Where  a  circuit  judge  certifies  a  bill  of 
exceptions  in  such  manner  as  not  to  verify  the 
tmth  of  what  such  bill  represents,  but  in  cer- 
tltylng  It  expressly  leaves  the  truth  and  cor- 
rectness of  the  contents  of  such  bill  to  be  pass- 
ed npon  and  settled  by  the  appellate  court, 
soch  bill  of  exceptions  will  be  treated  by  the 
appellate  court  as  beini;  no  bill  of  ezceptiona 
at  all.  and  will,  on  motion  of  the  adverse  party, 
be  iitricken  from   the  record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  EzcepUons,  Bill  of,  {  94.] 

2.  Sake— PowEBS  or  Appeixatx  Coubt— Cob- 

BECTION. 

It  is  die  exclusive  province  and  duty  of 
the  trial  Judges,  is  maung  up  bills  of  excep- 


tions for  appellate  proceedings,  to  authoritative- 
ly settle  all  disputes  as  to  the  happenings  in 
pais  to  be  contained  in  such  bill  in  a  cause 
tried  before  them,  and  to  see  to  it  that  the 
bills  of  exceptions  that  they  certify  correctly 
and  truly  state  such  matters  in  pais  as  they 
really  occurred.  An  appellate  court  has  no 
power  or  authority  to  determine  or  settle  dis- 
putes or  contentions  as  to  the  correctness  of 
the  statements  of  the  evidence,  or  any  other 
matter  In  pais,  as  set  forth  in  a  bill  of  excep- 
tions, but  is  limited  and  confined  in  its  con- 
sideration of  any  question  or  happening  in  pais 
to  the  statement  of  such  question  or  occurrence 
as  it  is  set  forth  and  contained  in  a  bill  of 
exceptions  duly  and  properly  certified  and  silk- 
ed by  the  trial  judge ;  and  when  so  certified 
and  signed  it  cannot  be  averred  against,  alter- 
ed, or  amended  in  the  appellate  court. 

8.  Save— Attibkanox. 

Where  the  bills  of  exception  are  stricken 
from  the  transcript,  and  there  is  no  other  ques- 
tion or  assignment  of  error  made,  raised,  or 
presented  upon  any  matter  that  can  be  con- 
sidered by  an  appellate  court  otherwise  than 
through  or  upon  a  properly  authenticated  bill 
of  exceptions,  the  judgment  appealed  from  will 
be  affirmed. 

(Syllabus  by  the  Orart.) 

In  Banc.  Error  to  Circuit  Court,  Marlon 
Ounty ;  William  8.  Bullock,  Judge. 

Action  between  H.  L.  Anderson,  as  receiv- 
er of  the  Silver  Springs  Railroad  Company, 
and  Andrew  A.  Winer  and  Sidney  R.  Whaley. 
From  a  Judgment,  Anderson  brings  error. 
Affirmed. 

H.  L.  Anderson,  In  pro.  per.  Allred  &  Da- 
vis, for  defendants  in  error. 


PER  CURIAM.  This  cause  came  on  to  be 
heard  before  the  court  en  banc  upon  motion 
of  the  defendants  in  error  to  strike  from  the 
transcript  of  record  what  purports  to  be  an 
ordinary  bill  of  exceptions  and  an  evidentiary 
bill  of  exceptions  and  the  notes  of  the  ste- 
nographer who  took  the  evidence  in  the  cause. 
Upon  examination  of  the  transcript  of  record 
the  court  finds  that  the  certificates  of  the  cir- 
cuit judge  appended  to  the  ordinary  bill  of 
exceptions  and  to  the  evidentiary  bill  of  ex- 
ceptions are  so  informal,  irregular,  and  de- 
fective as  to  amount  to  no  authoritative  cer- 
tification thereof  at  all,  and  will  not  warrant 
this  court  In  treating  them  as  authenticated 
bills  of  exceptions,  and  that  the  stenogra- 
pher's notes  of  what  purports  to  have  been 
the  testimony  in  the  cause  embodied  In  the 
transcript  Is  not  certified  by  the  Judge  at  all, 
and  should  not,  therefore,  have  been  embod- 
ied in  the  transcript.  It  is  therefore  hereby 
ordered  that  the  motion  of  the  defendants  In 
error  to  strike  said  bills  of  exceptions  and 
said  stenographer's  notes  from  the  transcript 
of  the  record  be,  and  the  same  is  hereby, 
granted;  and  upon  further  examination  It 
appearing  to  the  court  that  no  question  or  as- 
signment of  error  1b  made,  raised,  or  present- 
ed upon  any  matter  that  can  be  considered  by 
an  appellate  court  otherwise  than  through  or 
upon  a  properly  authenticated  bill  of  excep- 
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tlona,  It  Is  hereby  considered,  ordered,  and 
'adjudged  that  the  Judgment  of  the  circuit 
court  In  said  cause  be,  and  the  same  Is  here- 
by, affirmed,  at  the  cost  of  the  plaintiff  In  er- 
ror. Florida  Cent  &  P.  B.  Go.  t.  St.  Clalr- 
Abrams,  35  Fla.  514, 17  South.  639;  Washing- 
ton y.  State  (Fla.)  37  South.  573. 

We  think  It  proper  In  this  cause  to  again 
remind  the  Judges  of  the  trial  courts  that  It 
is  their  exclusive  province  and  duty  to  settle 
all  disputes  as  to  the  happenings  In  pals  In  a 
cause  tried  before  them,  and  to  authorita- 
tlvely  certify  bills  of  exception  containing 
them  to  be  used  in  appellate  proceedings,  and 
to  see  to  it  that  the  bills  of  exceptions  that 
they  certify  correctly  and  truly  state  such 
matters  ta  pals  as  they  really  occurred,  and 
that  the  appellate  court  has  no  power  or  au- 
thority to  determine  or  settle  disputes  or  con- 
tentions as  to  the  correctness  or  Incorrectness 
of  the  statements  of  the  evidence  or  any  other 
matter  in  pals  as  set  forth  In  a  bill  of  ex- 
ceptions, but  is  limited  and  confined  in  its 
consideration  of  any  question  or  happening  In 
pals  to  the  statement  of  such  question  or  oc- 
currence as  It  Is  contained  In  a  bill  of  ex- 
ceptions duly  and  properly  certified  and  sign- 
ed by  the  trial  Judge,  or  as  It  is  expressed 
in  the  case  of  Merchants'  Nat  Bank  of  Jack- 
sonville V.  Grunthal,  38  Fla.  93,  20  South. 
809:  "The  only  evidence  for  an  appellate 
court  as  to  matters  that  appear  of  record  is 
the  record  proper,  duly  certified  by  the  clei^ 
of  the  court  vrho  Is  the  custodian  of  them; 
and,  as  to  matters  not  of  record  or  in  pais, 
the  Judge's  certiflcate  to  a  bill  of  exceptiona 
containing  them  is  the  only  evidence." 

All  the  Justices  concur. 


GRAHAM  ▼.  DUNNB. 

(Supreme  Court  of  Florida,  Division  B.    April 

7,  1903.) 

Appeal  from  Circuit  Coart.  Pasco  Ooonty; 
Barron  Phillhis,  Judge. 

Bill  by  J.  JT  Dunne  against  John  A.  Oraham. 
Decree  for  complainant,  and  defendant  appeals. 

H.  Ik  Anderson,  for  appellant  L.  G.  Star- 
buck,  for  appellee. 

PER  CUBIAM.    The  decree  is  afBrmed. 


GRAHAM  y.  NBFF  et  aL 

(Supreme  Court  of  Florida,  Division  B.    Jnn* 

8,  1903.) 

Appeal  from  Circuit  Court,  Alachua  County; 
Wilham  A.  Hocker,  Judge. 

Bill  by  James  M.  Grcinam,  as  administrator 
of  the  estate  of  George  Graham,  deceased, 
against  Bdwin  A.  Nefi^  as  administrator  of  the 
estate  of  George  H.  Nelf,  deceased,  and  Carlin 
&  Fulton.  There  were  decrees  for  defendants, 
and  complainant  appeals. 

Horatio  Davis  and  Evans  Haile,  for  appel- 
lant.   W.  W.  Hampton,  for  appellees. 

PER  CURIAM.    The  decrees  are  affirmed. 


GROVES  V.  TUFTS. 

(Supreme  Court  of  Florida,  Division  B.    April 

7,  1903.) 

I}rror  to  Circuit  Court,  Marion  County;  W. 
S.  Bullock,  Referee. 

Action  by  James  W.  Tnfta  against  Henry  C. 
Groves.  Judgment  for  plaintiS,  and  defendant 
brings  error. 

L.  N.  Green^orplalntiff  in  error.  B.  Mc- 
Conathy  and  W.  W.  Hampton,  for  defendant 
in  error. 

PER  CURIAM.     The  Judgment  is  affirmed. 
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No.  15.56a 

TOBIN  et  al.  v.  UNITED  STATES  SAPBl 
DEPOSIT  &  SAVINGS  BANK. 

(Sapreme  Court  of  Ixraiaiana,  June  5,   1903. 
On  Refaeorins,  June  SO,  1905.) 

L  Maxkikd  Wokkn— GAPAorrr  to  Si«— Pax- 
Tinoii. 

A  married  woman,  though  a  minor,  can, 
when  aided  and  assisted  by  ner  husband,  sue 
for  the  partition  of  titroperty  in  which  she  is 
interested,  without  beinjS  authorized  so  to  do 
by  the  judge,  on  the  advice  of  a  family  meeting. 
[E^  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  t  T78;  vol.  27, 
Cent.  Dig.  Infants,  t  182.] 

Z  Pabtition— Famtlt  Mkehro. 

The  authority  of  the  judge,  under  article 
1841  of  the  Civil  Code,  to  convolte  a  family 
meeting  to  fix  the  terms  of  credit  and  security 
on  which  the  interest  of  minors  (defendants  In 
a  particular  suit)  in  projterty  partitioned  Is  to 
be  sold,  is  not  conditioned  ap<m  such  convoca- 
tion having  been  made  at  the  special  instance 
and  request  of  the  tutors  and  curators  of  those 
minora.  The  court  may  order  it  ex  officio. 
S.  Samk— PAxms— Pbesuicftiom  ot  Diath. 

The  fact  that  a  presumptive  heir  of  the 
parties,  whose  snccessions  were  being  partition- 
ed, was  not  made  a  party  defendant  in  the 
partition  proceedings,  will  not  necessarily  ren- 
der them  and  a  sale  made  thereunder  null. 
There  was  reason  to  t>elieTe  that  he  was  dead 
at  the  opening  of  the  successions.  Absence 
alone  may  not  raise  the  presumption  of  death, 
but  abaoice  in  combination  with  surrounding 
circumstances  may  create  and  jostify  such  a 
presumption;  the  law  being  satisfied  in  sudi 
cases  with  less  than  certainty.  The  decision 
in  Martinez  v.  Wall,  81  SoutL.  1023,  107  La. 
"^7,  is  reaffirmed. 

On  Application  for  Rehearing. 
4.  PABTmoR— SAI.E— Irtebesi  on  Pbioi. 

Property  was  adjudicated  to  the  defend- 
ant. A  petition  was  filed  to  compel  defendant 
to  accept  title. 

It  promised  to  pay  the  price,  and  was  in  de- 
fault for  nonpayment  of  the  price  due  and 
rxigible  from  the  date  of  the  jud^ent  in  the 
district  court,  and  therefore  owes  interest  from 
tliat  date,  and  not  prior  to  said  date. 

(Syllabns  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  SommervUle, 
Judge. 

Action  by  Mrs.  Fannie  M.  Tobin  and  ofh- 
era  against  the  United  States  Safe  Deposit 
i  Savings  Bank,  as  trustee.  From  a  judg- 
ment for  plalntUfs,  defendant  appeals. 
Amended  and  affirmed. 

Charles  Theodore  Soniat,  Qasta^tt  Lemle, 
and  Charles  Ferdinand  Claiborne,  for  appel- 
lant Harry  Hinckley  Hall,  for  appellees. 
Bernard  Bruen,  In  pro.  per.  H.  Garland  Da- 
iw6,  tor  Peter  F.  Pescad;  Burt  Webb  Henry, 
for  John  G.  O'Kelly;  Scott  Beer,  for  A.  B.  Orr; 
Frank  Edward  Ralnold,  for  E.  A.  Ralnold; 
Dart  &  Keman.  for  J.  A.  Oaucbe;  and  Pier- 
son,  Walton  &  Plerson,  for  Bugdne  B.  Wil- 
llam»— ftmld  curiae. 

Btatemoit  of  the  Case. 
mOHOLLS,  J.    Plaintiffs  sne  to  compel 
tlie  apedflc  performance  by  the  defendant  of 
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its  obligations  as  the  adjndlcatee  at  an  auc- 
tion sale  made  in  a  partition  suit. 

The  district  court  rendered  judgment  In 
favor  of  the  plaintiffs,  and  defendant  ap- 
pealed. The  plalntltrs  prayed  in  the  Sa- 
preme Court  that  the  Judgment  be  amended 
by  granting,  in  conformity  with  the  prayer 
of  the  petition,  6  per  cent  interest  upon  the 
cash  part  of  price,  to  wit,  $15,333,331^  from 
date  of  adjudication  (March  17,  1904)  until 
I>ald. 

Appellant  has  submitted  his  side  of  the 
case  on  brief,  and  from  it  we  copy  the  follow- 
ing statement  as  to  the  Issues  upon  which 
it  relies  for  a  reversal: 

"On  January  5,  1908,  In  the  suit  entitled 
'Mrs.  Fannie  T.  McCan  Tobln  et  al.  v.  M.  T. 
Stempel,  Guardian.'  No.  60,787,  Civil  District 
Court  (Division  D),  the  plaintiif  In  that  suit, 
who  is  the  same  plaintiff  in  this  suit,  allied 
substantially  that  her  father,  Charles  P.  Mc- 
Can, married  Mary  Tobin ;  that  he  died,  and 
his  sole  heirs  are  his  four  surviving  children  of 
sajd  marriage,  vis. : 

"(1)  Kate  Elisabeth  McCan,  bom  February 
26,  1882,  now  the  wife  of  Courtland  Young; 

"(2)  The  petitioner,  Fannie  Tobin  McCan, 
wife  of  Leonard  M.  Tobin,  bom  April  li,  1883; 
'"  David  C.  McCan,  bom  July  8,  1884;  and 
Charles  P.  McCan. 
lat  their  mother,  Mary  Tobin,  widow  of 
Charles  P.  McCan,  married  EMward  Stempel, 
and  removed  to  New  Tork,  where  she  was  ai>- 
pointed  guardian  of  her  four  minor  children. 

"That  petitioner's  grandfather,  David  C.  Mc- 
Can, and  his  wife,  Hester  C.  McCan,  died, 
leaving  as  sole  and  only  heirs  the  four  children 
of  their  predeceased  son,  Charles  P.  McCan, 
above  named,  and  considerable  real  estate. 

"That  petitioner  la  unwilling  to  remain  in 
indivision  of  said  property,  and  in  view  of  the 
partition  she  prays  for  an  inventory. 

"There  was  an  order  rendered  for  an  in- 
ventory, which  is  copied. 

"Mrs.  Fannie  Tobin  McCan  then  filed  a  peti- 
tion praying  for  a  partition.  She  averred  that 
the  property  could  not  be  divided  in  kind  and 
must  be  sold.  She  prayed  for  a  family  meet- 
ing for  the  following  purposes,  viz.: 

(1)  To  authorize  her  to  institute  and  prose- 
cute the  partition  prooeedings  ;    and 

"(2)  To  determine  on  a  partition  in  kind  or 
by  sale,  and  to  fix  the  terms  of  sale. 

"The  family  meeting  was  held,  and  recom- 
mended that  the  petitioner  be  authorized  to  'in- 
stitute the  partition  proceedings  and  conclude 
the  some  to  final  determination,'  advised  a  sale 
of  some  properties,  and  fixed  the  terms  and 
conditions  of  sale. 

"There  was  judgment  rendered  in  accordance 
with  said  family  meeting,  authorizing  the  plain- 
tiff to  institute  the  partition  proceedings  and 
decreeing  a  sale. 

"The  sale  was  made,  and  certain  property 
was  adjudicated  to  the  defendant  The  adjudi- 
catee  refused  to  comply,  when  this  suit  was 
brought  against  it. 

"There  was  judgment  in  favor  of  plaintiff, 
and  defendant  appealed. 

"Defendant  avers  that  it  cannot  take  the 
title  for  the  following  reasons^  to  wit : 

"  '(1)  That  no  family  meeting  authorized  the 
said  Fannie  M.  Tobin  to  sell  said  property.' 

"Our  contention  is  that  the  plamtiff  conid 
neither  sue  for  a  partition  nor  sell  the  prop- 
erty without  a  f amfly  meeting ;  that  the  family 
meeting  which  attempted  to  authorize  the  plain- 
tiff to  do  all  these  tilings  was  without  an  under- 
tutor  to  the  plaintiff,  and  therefore  Illegal  as 
to  her. 

"The  Civil  Code  (article  1818)  provides : 

"  'Minors  who  are  emancipated  to  enable 
them  to  administer  their  estate  can,  with  the 
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same  aathoriaation  [anthoriced  b^  the  judge  on 
the  advice  of  the  family  meeting]  and  with 
the  assistance  of  their  curators  ad  lites,  sue  for 
the  partition  of  property  in  whidi  they  are  in- 
terested.' 

"Civ.  Code,  art  276:  'The  under  tutor  can- 
not be  a  member  of  family  meetings,  but  he 
must  be  present  for  the  purpose  of  advising, 
etc' 

"The  absence  of  an  undertutor  from  a  family 
meeting  renders  its  deliberations  null.'  Staf- 
ford V.  Villain,  10  La.  328. 

"Plaintiff's  petition  for  a  family  meeting 
avers: 

"  'Now  your  petitioners  aver  that  special  tu- 
tors ad  hoc  and  curators  ad  hoc  should  be  ap- 
pointed to  represent  each  of  her  co-heirs  who 
are  absent  from  the  state,  and  that  an  under- 
tutor ad  hoc  should  be  apjiointed,'    etc. 

"The  prayer  is  'that  Charles  J.  McMurdo, 
Jr.,  be  appointed  undertutor  ad  hoc  herein.' 

"The  order  is:  'Let  C.  J.  McMurdo,  Jr.,  be 
appointed  undertutor  ad  hoc  to  the  minors  here- 
in named.' 

"In  the  family  meeting  the  notary  recites: 
'And  also  came  and  appeared  Charles  6.  Mc- 
Murdo, Jr.,  the  undertutor  ad  hoc  of  the  mi- 
nors, David  Chambers  McCan  and  Charles  Pat- 
terson McCan,  appointed  and  sworn  as  such  by 
the  court.' 

"As  there  was  no  undertutor  appointed  to 
said  minor,  Fannie  Tobin  McCan,  wife  of  Leon- 
ard M.  Tobin,  plaintiff  herein,  and  as  none  ap- 
peared in  her  behalf  before  said  family  meet- 
ing, it  follows  that  said  family  meeting  was 
absolutely  null  and  void  as  regards  her  right 
to  sue  or  sell. 

"  '(2)  That  neither  the  tutrix  of  the  minors, 
David  Chambers  McCon  and  Charles  Patterson 
McCan,  nor  the  agent  of  the  tutrix  of  said 
minors,  ever  called  any  family  meeting  in  be- 
half of  said  minors,  nor  aslced  the  homologation 
of  any  family  meeting  held,  by  reason  of  which 
the  family  meeting  held  in  behalf  of  said  mi- 
nors and  the  jud^ent  homologating  the  same 
are  null  and  void.' 

"When  minors  are  defendants  in  a  partition 
suit  it  is  necessary  that  a  family  meeting  be 
held  to  fix  the  terms  and  conditions  of  sale. 
Civ.  Code,  art  1341  (1268). 

"This  family  meeting  must  be  called  by  the 
tutor,  or  the  tutor  must  join  in  the  prayer  for 
the  homologation  of  its  deliberations. 

"There  can  be  no  valid  family  meeting  with- 
out tbe  suggestion  or  approval  of  the  tutor. 

"  '(3)  That  neither  Charles  P.  McCan  nor  his 
children  were  the  sole  heirs  of  David  C.  McCan 
and  his  wife,  Hester  C.  McCan;  that  they 
had  another  son,  named  John  McCan,  whose 
death  has  never  been  proved.' 

"This  is  established  by  the  affidavit  of  David 
O.  McCan. 

"John  McCan  was  21  in  1867.  He  is  there- 
fore now  only  59  years  of  age  The  Civil  Code 
(article  70)  provides  that  it  is  only  after  luO 
years  after  the  birth  of  the  absentee  that  the 
heirs  can  cause  themselves  to  be  put  in  posses- 
sion of  his  estate.  Until  the  lapse  of  that  time 
the  heirs  cannot  sell  his  property.  Civ.  Code, 
art  69  (70). 

"(4)  That  thei«  is  a  mortgage  on  said  prop- 
erty, resulting  from  a  judgment  rendered  by 
the  United  States  Circuit  Court  against  Mrs. 
M.  O.  "r.  Stempel,  as  guardian  of  her  minor 
children,  Kate  Elizabeth  McCan,  Fannie  Tobin 
McCan,  David  C.  McCan,  and  Charles  P.  Mcr 
Can,  for  the  sum  of  $25,000. 

"Defendants  pray  that  the  judgment  of  the 
lower  court  be  reversed,  and  that  there  be  judg- 
ment in  their  favor  rejecting  plaintiff's  demand?' 

Opinion. 

Tbe  anthority  of  the  plaintiff  In  the  prem- 
ises was  not  made  by  law  to  rest  as  defend- 
ant believes  it  was,  upon  the  action  of  tbe 


family  meeting  which  was  convened  bj  the 
judge.  Though  she  was  a  minor,  she  was 
emancipated  by  marriage  and  instituted  the 
suit,  aided  and  assisted  by  her  husband,  be- 
ing also  authorized  by  tbe  court  Tbe  sale 
at  which  defendant  became  adjudicatee  was 
made  in  a  partition  proceeding  over  which 
the  court  tiad  Jurisdiction,  and  under  its  de- 
cree the  defendant  has  nothing  to  fear 
from  the  plaintiff  in  the  future.  Molinari  t. 
Fernandez,  2  La.  Ann.  563;  Ridiardson  t. 
Richardson,  38  La.  Ann.  642. 

2.  It  is  true  that  neither  Mrs.  M.  G.  T. 
Stempel,  the  mother  and  the  guardian  of  the 
two  minors,  David  C.  McCan  and  Charles  P. 
McCan,  nor  the  agent  in  Louisiana  of  said 
guardian,  called  any  family  meeting  in  be- 
half of  the  minors,  nor  asked  for  the  homolo- 
gation of  any  family  meeting  held  on  behalf 
of  said  minors;  but,  as  appears  from  the 
minutes  of  the  court,  a  Judgment  by  default 
was  taken  against  the  said  guardian  (who 
had  removed  to  and  was  residing  in  New 
Tork)  on  the  5th  of  June,  1903.  It  was  prop- 
er for  the  guardian  or  her  agent,  on  being 
made  a  party  to  the  proceeding,  to  have  ask- 
ed for  the  convening  of  a  family  meeting  to 
fix  the  terms  of  sale  so  far  as  the  minors 
were  concerned.  On  Ills  failure  so  to  do 
tbe  court  was  authorized,  of  its  motion  or 
upon  the  application  of  any  of  the  parties  in 
interest,  to  have  a  family  meeting  convoked 
for  such  a  purpose.  The  other  parties  to  the 
litigation  were  entitled  to  have  the  sale 
made,  and  could  not  be  forced  to  depend  up- 
on the  guardian's  taking  action  in  the  mat- 
ter or  not  as  she  might  think  proper.  The 
plaintiff  in  her  petition  for  the  partition 
prayed  tliat  a  family  meeting  be  convoked 
for  the  purpose.  Joseph  Brewer,  the  spe- 
cial tntor  ad  hoc  for  the  minor  David  C.  Mc- 
Can, in  his  answer  in  the  case,  prayed,  in  the 
event  a  sale  of  the  property  should  be  or- 
dered, that  it  be  sold,  so  far  as  that  minor's 
interest  was  concerned,  on  such  terms  as 
might  be  recommended  by  the  family  meet- 
ing which  might  be  convened  on  behalf  of  tbe 
minor,  praying  for  all  orders  needful  in  the 
premises. 

Bruen,  the  curator  ad  hoc  and  tutor  ad  hoc 
of  the  minor  Charles  Patterson  McCan,  at- 
tended the  family  meeting  which  fixed  the 
terms  of  sale  on  behalf  of  both  minors,  as 
did  also  Joseph  Brewer,  and  made  no  oppo- 
sition thereto,  while  Charles  McMurdo,  Jr., 
the  undertntor  ad  hoc  of  the  two  minors,  con- 
curred in  and  gave  his  approval  to  the  rec- 
ommendations of  the  family  meeting,  fixing 
the  terms  of  sale  as  to  both  minors. 

The  procte  verbal  of  proceedings  of  the 
meeting  were  submitted  by  the  plaintiff  to 
tbe  district  Judge,  with  a  prayer  that  they 
be  homologated,  and  they  were  so  homolo- 
gated. Brewer,  the  special  tutor  ad  hoc  of 
the  minor  David  Chambers  McCan,  was  re- 
placed by  L.  L.  Labatt,  and  tbe  latter  and 
also  Bernard  Bnien  both  Join  in  the  piesent 
proceeding,  seeking  to  compel  the  defendant 
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to  comply  with  its  bid,  as  does  also  Conrt- 
laiid  H.  Young,  tbe  present  asent  and  attor- 
ney In  fact  of  Mrs.  M.  O.  T.  Stempel,  guard- 
Ian. 

In  Brubn  r.  Bnlldtng  Association,  42  La. 
Ann.  483,  7  South.  566,  the  plaintiff  In  the 
partition  suit  prayed  for  the  calling  of  a 
family  meeting  on  behalf  of  his  minor  co- 
heirs to  Ox  tbe  terms  of  sale,  and  the  same 
was  called  on  his  prayer.  The  family  meet- 
ing fixed  the  terms,  and  the  nndertntor  con- 
curred in  the  recommendations. 

On  Joint  petition  of  the  plaintiff  and  the 
tutrix,  the  proceedings  were  approved  and 
homologated,  and  the  sale  took  place.  On 
the  refusal  of  the  purchaser  to  accept  title, 
he  was  compelled  to  do  so  In  an  action  for 
specific  performance;  the  court  declaring 
that,  as  In  Dumty's  Case,  42  La.  Aim.  862,  7 
South.  555,  the  purchaser  who  paid  the  price 
under  such  a  sale  was  not  concerned  in  fur- 
ther proceedings  in  partition  of  tbe  price  be- 
tween those  Interested  therein,  and  that  It 
thought  the  title  good. 

Article  1341  of  the  Clyll  Code,  referring  to 
tbe  family  meeting  to  be  held  to  fix  on  behalf 
of  minors  the  terms  of  sale,  says  that  at  the 
Instance  of  the  tutors  and  curators  of  such 
minors  the  judge  may  call  a  family  meeting ; 
but  we  do  not  understand  that  by  the  use  of 
these  words  It  was  the  intention  of  the  law- 
maker to  make  the  calling  of  the  meeting  by 
tbe  Judge  dependent  upon  the  fact  that 
tbe  petition  for  that  purpose  should  be  made 
In  the  name  of  the  tutors  or  cnrators  of  the 
minors.  Those  words  were  simply  used  as 
being  the  parties  most  likely  to  ask  for  the 
funily  meeting.  The  fact  that  the  Judge 
"may,"  at  the  Instance  of  the  tutors  and  cu- 
rators, call  the  meeting,  was  not  Intended  as 
excluding  authority  in  the  Judge  to  do  so  at 
the  Instance  of  other  parties  in  Interest  or  of 
his  own  motion.  No  objection  Is  raised  In 
this  Instance  as  to  the  formation  of  the  meet- 
ing, nor  Is  any  reason  given  why  the  particu- 
lar meeting  which  was  called  would  not  and 
did  not  do  Its  duty. 

8.  Defendant  contends  that  there  Is  dan- 
ger of  eviction  from  the  possible  reappear- 
ance of  John  McOan,  a  son  of  David  C.  Mc- 
Can  and  Hester  C.  McCan,  who  disappeared 
In  1867;  he  being  then  21  years  of  age. 
Counsel  say: 

"He  Is  therefore  only  59  years  of  age.  Civ. 
Code,  art.  70  (69),  provides  that  it  is  onlj  after 
100  vears  after  the  birth  of  an  absentee  that 
the  heirs  can  cause  themselves  to  be  put  in 
possession  of  his  estate.  Uutil  the  lapse  of  that 
time  the  heirs  cannot  sell  his  property." 

It  appears  from  the  testimony  that  in  the 
summer  of  1867  David  McCan  engaged  pas- 
sage for  his  son  John  In  a  Norwegian  vessel 
bound  for  Liverpool  and  from  Liverpool  to 
Norway;  that  his  son  was  placed  in  the 
charge  of  the  captain  of  said  vessel  and  his 
family,  who  accompanied  him  on  the  voyage ; 
that  the  said  vessel  Was  loaded  In  Liverpool 
and  proceeded  on  ber  Journey  to  Norway, 


and  while  In  the  North  Sea  was  overtaken  by 
a  storm  of  unusual  violence,  and  was  after- 
wards found  bottom  up  and  without  a  vestige 
of  life  upon  her ;  that  the  said  David  C.  Mc- 
Can, after  long-continued  and  diligent  search 
and  Inquiry,  was  unable  to  ascertain  that 
any  one  had  survived  said  catastrophe,  and 
that  no  news  thereafter  was  ever  received  of 
said  John  McCan,  nor  of  the  captain,  nor  of 
his  family,  nor  any  of  the  crew  of  the  said 
vessel ;  that  said  John  McCan  was  fond  of 
his  mother,  who  was  devoted  to  him;  and 
that  there  was  no  reason  why,  had  he  sur- 
vived said  shipwreck,  he  should  not  have  re- 
ttuned  to  his  home  and  to  his  parents. 

Counsel  of  appellees  urges  that,  while  ab- 
sence alone  of  a  person  does  not  raise  a  pre- 
sumption of  his  death,  such  absence  In  com- 
bination with  surrounding  circumstances, 
such  as  failure  by  his  family  and  friends  to 
learn  of  his  whereabouts,  etc.,  create  a  very 
strong  presumption  of  death;  the  law  being 
satisfied  with  less  than  certainty.  Sensen- 
derfer  v.  Pacific  Mut  Life  Ins.  Co.  (C.  C.) 
19  Fed.  68;  Northwestern  Mut  Life  Ins.  Co. 
V.  Stevens,  71  Fed.  258, 18  C.  C.  A.  107. 

The  coturt  Is  referred  on  this  subject  to 
Succession  of  Yogel,  16  La.  Ann.  189,  79  Am. 
Dea  671,  Boyd  v.  New  Bngland  Ins.  Co.,  84 
La.  Ann.  848,  Succession  of  Jones,  12  La. 
Ann.  397,  Jamison  v.  Smith,  35  La.  Ann.  609, 
Sterrett  v.  Samuel,  108  La.  347,  32  South. 
428,  and  Martinez  v.  Wall,  107  La.  737,  81 
South.  1023. 

We  are  of  the  opinion  that  the  defendai.t 
had  nothing  to  apprehend  from  the  reappear- 
ance of  John  McCan ;  for,  should  he  reap- 
pear (as  said  In  the  Martinez  Case),  while  he 
would  be  entitled  to  urge  a  claim  against  his 
co-heirs,  be  "would  do  so  without  prejudice 
to  the  rights  of  third  parties." 

4.  "There  Is  a  mortgage  resting  on  the 
property  in  favor  of  tbe  United  States  for 
$25,000,  resulting  from  the  judgment  in  the 
matter  of  United  States  v.  Smythe." 

On  this  last  point,  appellee's  counsel  say 
that  the  court  will  find  evidence  In  the  rec- 
ord of  the  payment  of  the  Judgment  referred 
to,  to  tbe  extent  of  $23,318,  and  a  release  by 
private  act  (No.  605  of  1905)  of  Congress,  for 
any  amount  above  that  sum.  We  find  that 
an  admission  was  made  below  of  tbe  pay- 
ment of  the  sum  mentioned,  and  we  find  at- 
tached to  the  record  a  copy  of  the  act  refer- 
red to.  We  do  not  understand  that  these 
facts  are  now  disputed. 

Counsel  further  quote  from  decisions  of 
this  court  to  the  effect  that; 

"In  case  a  judicial  sale  of  real  estate  is  made 
to  effect  a  pertitiou  by  licitation  between  co- 
heirs, some  of  whom  are  minora,  the  title  free 
from  incumbrance  will  pass  to  a  pnrchaaer  up- 
on his  paying  the  whole  of  the  purchase  price 
into  the  registry  of  the  court,  until  the  share 
of  the  proceeds  coming  to  the  minors  shall  have 
been  legally  reinvested,"  etc. 

We  are  of  the  opinion  that  the  title  toider- 
ed  by  tbe  plaintiff  to  the  defendant  is  a  good 
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one,  and  that  defendant  ahonld  comply  with 
its  obligations  as  adjadlcatee.  We  are  of  the 
opinion  that  the  amendment  of  the  Judgment 
prayed  for  by  appellees,  to  the  effect  that  de- 
fendant should  be  charged  with  Interest  on 
the  cash  portion  of  the  price  from  the  date 
of  adjudication  until  payment,  should  be 
granted,  but  that  legal  Interest,  and  not  In- 
terest at  6  per  cent,  should  be  recovered. 
Duruty  ▼.  Musacchla,  42  La.  Ann.  862,  7 
South.  555. 

In  the  situation  In  which  we  find  the  suc- 
cession, we  think  It  advisable  that  the 
purchase  price  should  be  deposited  In  the 
registry  of  the  court,  to  be  withdrawn  undw 
legal  proceedings  hereafter  to  be  taken  ac- 
cording to  law. 

For  the  reasons  assigned  herein,  It  la  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is, 
amended  by  charging  the  defendant  with,  and 
entitling  the  sellers  of  the  property  to  re- 
cover, legal  interest  on  the  cash  portion  of 
the  purchase  price  from  the  date  of  the  ad- 
judication until  paid,  and  requiring  that  the 
price  of  the  property  be  deposited  in  the 
registry  of  the  court,  to  be  withdrawn  tbsxe- 
from,  under  l^;al  proceedings  bereaftw  to 
be  taken  according  to  law,  and,  as  so  amend- 
.  ed,  the  Judgment  appealed  from  Is  affirmed : 
costs  of  appeal  to  be  paid  by  appellant. 

On  Application  for   Rehearing. 

BREAUX,  0.  J.  The  defendant  acquiesces 
In  the  Judgment  rendered,  except  as  relates  to 
the  taxes  of  1904:  and  Interest  on  the  price 
from  the  date  of  adjudication  until  paid. 

Those  who,  like  the  defendant,  were  pur- 
chasers at  the  Judicial  sale  attacked  by  the 
defendant,  appear  through  amicl  curiae,  on 
the  application  for  a  rehearing,  to  urge  that 
'  the  court  has  been  led  into  error. 

We  take  up  the  grounds  submitted  by  de- 
.  fendant  for  a  rehearing: 

(1)  Objection  to  paying  taxes  of  1904. 

(2)  Interest  on  the  price  of  adjudication 
from  the  date  of  the  adjudication. 

Plaintiffs,  Mrs.  Tobin  et  al.,  alleged  that 
the  purchaser,  the  defendant,  assumed  to 
pay  the  taxes  of  1904. 

The  defendant  In  its  answer  admitted  that 
at  the  sale  of  the  property  it  became  adju- 
dlcatee  on  the  terms  and  conditions  mention- 
ed in  the  petition. 

It  is  bound  by  its  own  agreement,  as  set 
forth  in  the  petition  and  accepted  by  it  as 
correct,  to  pay  the  taxes. 

It  presented  no  issue  upon  the  subject.  No 
objection  is  interposed  In  the  pleadings  on 
the  ground  mentioned. 

In  view  of  the  foregoing,  .we  must  decline 
to  further  entertain  that  ground  of  com- 
plaint 


Defendant  further  urges  that  it  should  not 
be  condemned  to  pay  any  interest  at  all  on 
the  price. 

In  our  decree  heretofore  handed  down  we 
condemned  the  defendant  to  pay  Interest  on 
the  cash  portion  of  the  purchase  price  from 
the  date  of  the  adjudicatton.  This  we  will 
change,  and  partly  grant  defendant's  demand. 
Under  the  circumstances  the  defendant  was 
in  default  after  Judgment,  and  could  be  le- 
gally condemned  to  pay  Interest  from  the  day 
of  Judgment 

This  question  was  expressly  decided  in 
Dumty  V.  Musacchla,  42  La.  Ann.  S61,  7 
South.  555,  in  which,  upon  a  similar  issue,  the 
court  held  that  the  defendant  was  not  in 
default  for  the  nonpayment  of  the  cash  por- 
tion of  the  price  until  the  date  of  the  Judg- 
ment, and  therefore  owes  Interest  from  that 
date  only. 

There  was  ground  to  defend  the  suit  in  the 
district  court  One  of  the  heirs  departed  this 
life  years  ago,  at  some  distance  from  his 
home,  on  a  voyage  at  sea,  it  was  stated. 
None  of  the  family  or  acquaintances  from 
here  were  with  him  at  the  time  of  his  death. 
There  was  no  record  of  the  facts  relating  to 
his  death.  The  purchasers  depended  on  this 
as  one  of  the  grounds,  and  desired  a  record 
to  be  made  thereof  ^d  a  Judgment  thereoiL 

This  was  reasonable  enough,  and  it  brings 
the  case  within  the  rule  laid  down  In  the 
Duruty  decision;  i.  e.,  in  that  defendant 
had  a  reasonable  defense  to  urge  to  the  date 
of  Judgment 

This  brings  the  case  strictly  within  the 
Dumty  Case,  !n  which  it  was  decided  that 
interest  was  to  run  from  day  of  Judgment 
That  case  Is  absolutely  a  precedent  opon 
this  point 

In  accordance  with  this  decision  the  date 
of  Interest  on  the  cash  portion  of  the  purchase 
price  will  be  changed. 

The  brief  of  the  amid  cnrise  received  con- 
sideration, although  It  came  to  us  late.  The 
grounds  urged  herein  have  not  Influenced  tis 
to  change  our  views. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  that  portion  of  our  decree  which 
reads,  "and  entitling  the  sellers  of  the  prop- 
erty to  recover  I^cal  Interest  on  the  cash  por- 
tion of  the  purchase  price  from  the  date  of 
the  adjudication,"  be  changed  to  legal  inter- 
est on  the  cash  portion  of  the  purchase  price 
from  the  date  of  the  Judgment  ^Iz-,  on-  the 
6th  day  of  February,  1905,  until  paid. 

In  other  respects  our  decree  remains  un- 
changed. The  case  has  been  thoroughly  ar- 
gued. It  would  serve  no  good  purpose  to 
grant  a  rehearing  to  make  this  amendment 
It  is  amended  as  before  stated,  and  the  costs 
of  appeal  to  be  paid  by  appellee. 

Application  for  rehearing  refused. 
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No.   15,610. 

Snocession  of  LEVT.* 

(Saprema   Oourt   of  Lonisiana,   May  8,   1005. 

Diaaenting  Opinion,  Jane  28,  1905.) 
L  Taxation  —  InHEBiTAHOK  Tax— OoRBrrrn- 

TIORAUTT. 

The  Gonatitution  directed  the  Legialature 
to  Iev7  aolely  for  the  aupport  of  the  public 
■choola  a  tax  npon  all  inberitancea,  legacies, 
and  donationa. 

2.  Saks. 

The  ardclea  of  the  Constltation  contain- 
ing the  delegated  powers  were  made  ezecntory 
b.T  the  lawmaking  power  at  tile  session  of  the 
General  Assembly  of  1904. 

3.  Saics. 

The  tax  to  be  collected  "on  all  sDcceasions 
not  finally  closed  and  administered  npon  and 
npon  all  successions  hereafter  opened." 

4.  aAlIB— TiTLK  OF  Act. 

The  tide  of  the  act  ezpressee  the  object 
of  the  act,  and  falls  within  ue  requirement  of 
article  31  of  the  Ck>nstitution. 
6.  Saii>— OoNsnnrTiORAi.  Law. 

This  doctrine  of  the  civiliajia  is  not  vio- 
lated, for  the  reason  that  the  state  may  impose 
an  inheritance  tax  on  successions  despite  the 
fact  that  by  a  fiction  of  the  law  the  title  to 
pnqperty  paasea  from  the  de  cujus  to  his  lega- 
tees and  ndrs  at  the  moment  of  the  death  of 
the  former.  Although  it  passes  as  jost  stated, 
it  remain*  anbject  to  the  tax. 

6.  Samx. 

All  successions  in  the  same  situation  are 
treated  alike.  A  class,  if  formed  of  all  suc- 
cessions opened  and  to  be  opened. 

7.  Samx— RxTBOAcnvi  Eftkct. 

The  power  to  tax  successions  was  dele- 
(ated  prior  to  the  testator's  death.  It  was 
made  executory  after  his  death.  Even  if  the 
legislatiTe  act  la  retrospective,  it  is  admissible 
under  the  law.  The  legatees  had  not  acquired 
a  vested  right  to  the  property,  relieved  from  all 
necessity  of  paying  the  tax  incumbrance  on  the 
property.  There  was  no  contractual  obligation 
between  them  and  the  state,  and  no  right  they 
can  invoke  against  the  taxing  jjower. 
&  Samk. 

The  |>ower  to  Impose  taxes  is  of  nnlimited 
force.  The  only  security  against  the  abuse  of 
this  power  is  found  in  the  structure  of  the  gov- 
ernment itself.  In  imposing  a  tax  the  Legis- 
lature acts  upon  its  constituents.  This  is,  in 
general,  a  sutEcient  security  against  erroneous 
and  oppressive  taxation.  Cooley  on  the  Con- 
■titntion,  p.  679. 

9.  Bakx— Bonds  of  TJritkd  Statu. 

Under  the  jurisprudence  of  the  United 
States,  bonds  of  the  United  States  are  not  ex- 
empt from  the  inheritance  tax.  Plummer  v. 
Coler.  20  Sup.  Ot.  829,  178  U.  S.  120,  44  U 

Ed.  doe. 

10.  Saiik— Attornet'b  Fkes. 

The  statute  does  not  provide  for  payment 
of  a  fee  of  attorney  to  compensate  the  attoi^ 
ney  of  the  tax  collector  for  his  services. 

11.  Samx— IhsDucrnoN  of  Debts. 

The  amount  of  debts  must  be  deducted,  and 
the  balance  is  subject  to  taxation,  save  that 
expressly  exempted. 

ProvoBty,  X,  dissenting. 

(Sylhibns  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

In  the  matter  of  the  snccession  of  Mathlas 
Levy.  Rule  on  the  execntors  to  show  cause 
why  they  should  not  pay  certain  legacies. 

■Bebaarlng  denied  June  n,  1906. 


From  an  order  dismissing  the  rule,  the  nni- 
Tersal  and  particular  legatees,  plaintiffs  In 
the  rule,  appeal.    Amended  and  affirmed. 

Gustavo  Lemle,  for  appellant  universal  and 
particular  legatees.  Charles  Rosen,  for  ap- 
pellee executors.  Francis  Charles  Zacbarle, 
for  appellee  tax  collector.  J.  Zach.  Spear- 
ing, amicus  curiae. 

BREAUX,  C.  X  The  legatees  of  the  late 
Mathlas  Levy  opimse  the  tax  collector's  de- 
mand for  the  Inheritance  tax. 

The  testator,  Mathlas  Levy,  died  In  the  city 
of  New  Orleans  on  the  26tb  day  of  May  of 
the  year  1904,  leaving  a  large  estate.  This 
property  consisted  of  cash,  and  property  re- 
duced to  cash.  United  States  bonds,  real  es- 
tate, stocks  in  a  foreign  company,  silver- 
ware, jewelry,  and  gold  coins.  He  was  un- 
married, and  left  no  ascendants. 
'  His  will  was  probated  and  execution  there- 
of ordered  on  the  80th  day  of  May,  1904.  He 
bequeathed  part  of  his  property  to  special 
legatees,  and  the  remainder  to  universal  leg- 
atees. 

The  account  of  the  executors  was  approv- 
ed by  Judgment  on  August  16,  1904.  There- 
after the  special  and  universal  legatees  ob- 
tained a  rule  on  the  executors  to  show  cause 
why  they  should  not  pay  them  their  legacies. 

The  executors  answered  that,  in  view  of 
the  statute  before  cited,  authorizing  the  col- 
lection of  an  inheritance  tax,  the  school  board 
should  be  made  a  party,  and  such  action  tak- 
en regarding  the  right  of  parties,  viz.,  the 
legatees  and  the  tax  collector,  demanding 
the  inheritance  tax.  as  law  and  Justice  re- 
quired. The  president  of  the  school  board 
appeared  for  the  board,  and  suggested  that 
the  board  had  no  standing  In  court,  and  asked 
that  the  tax  collector  for  the  district  in 
which  the  deceased  resided  when  he  died 
should  be  made  a  party. 

This  exception  remained  without  action, 
and  subsequently  the  tax  collector  was  made 
a  party.  Through  his  legal  adviser  and 
counsel,  the  tax  collector  appeared  In  conrt 
and  averred  that  the  tax  was  due  under  the 
said  statute;  further: 

"That  the  rule  should  be  dismissed  at  the 
cost  of  movers,  and  that  Judgment  should  be 
rendered  against  movers  for  ten  per  cent,  at- 
torney's fees  on  the  aggregate  amount  of  the 
taxes  and  penalties  invoived." 

The  legatees  of  Mathlas  Levy  seek  to  meet 
this  demand  of  the  tax  collector  by  averring 
that  the  title  of  the  inheritance  tax  law  Is 
defective  and  Illegal,  because  It  fails  "to  ex- 
press its  object  In  Its  title,  and  thereby  falls 
short  of  the  requirement  of  article  31  of  the 
Constitution  of  Louisiana." 

The  articles  of  the  Constitution  235  and 
236  set  forth  that  "the  Legislature  shall  have 
power  to  levy  solely  for  the  support  of  the 
public  schools,  a  tax  upon  all  Inheritances, 
legacies  and  donations,"  and  provide  some  of 
the  details  to  be  followed  In  levying  this 
tax. 
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Tbe  title  of  tbe  act  attacked  specially  re- 
fers to  tbese  articles,  and  declares  that  it  Is 
to  carry  them  Into  efTect,  and  to  provide  for 
tbe  collection  of  an  inheritance  tax.  Tbe 
title  embraces  the  purpose  of  tbe  act.  It  suf- 
flclently  suggests  the  object  to  every  man  of 
average  understanding.  State  t.  Hackett,  S 
La.  Ann.  92. 

In  our  view,  tbe  statute  is  not  unconstitu- 
tional for  insufficiency  or  illegality  of  the 
title. 

The  second  ground  urged  by  tbe  legatees 
of  Matbias  Levy  in  opposition  to  the  claim 
of  the  tax  collector  for  tbe  inheritance  tax 
is: 

"That  the  act  is  unconstitutional  for  the  rea- 
son that  it  is  retroactive  and  divests  vested 
rights,  in  violation  of  article  166  of  the  Con- 
stitution of  Louisiana,  and  the  fifth  and  four- 
teenth amendments  of  the  Constitution  of  tbe 
United  States." 

We  have  heretofore  mentioned  tbe  date  of 
tbe  death  of  Matbias  Levy.  The  statute  in 
question  was  approved  June  28,  1904,  and 
was  promulgated  July  9,  1904,  and  became 
operative  in  New  Orleans  July  80,  1904. 

Tbe  succession  of  Matbias  Levy  bad  not 
been  finally  closed  at  the  date  that  the  law 
became  operative.  The  statute  embraced  all 
successions — those  opened  and  not  settled 
as  well  as  to  be  opened. 

Tbe  attack  is  levied  against  the  statute 
on  the  ground  tbat  it  is  retroactive.  There 
was  a  possible  demand  for  an  Inheritance 
tax  created  by  tbe  articles  of  tbe  Constitu- 
tion before  cited.  The  Legislature  could 
avail  itself  of  the  delegated  power  to  enact 
an  inheritance  tax  law.  From  the  date  of 
the  organic  law  every  property  owner  held 
this  property  subject  to  a  statute  enacted 
to  render  the  delegated  power  relating  to 
the  inheritance  tax  operative,  and  from  that 
date,  at  least,  the  law  is  not  absolutely  re- 
troactive. 

Tbe  pow»  to  tax  is  without  limit  in  its 
force  and  in  tbe  extent  of  its  search.  Gen- 
erally it  can  only  be  restrained  by  tbe  good 
sense  of  tbe  citizen  who  brings  his  good 
influence  to  bear  toward  moderating  legis- 
lation upon  the  subject,  and  to  prevent  er- 
roneous and  vexatious  taxation.  Cooley, 
Constitutional  Limitations  (7th  Ed.)  p.  678. 

Furthermore,  we  have  said  tbe  legatees 
acquired  no  vested  right  to  tbe  property  be- 
queathed, which  could  enable  them  to  suc- 
cessfully defend  their  inheritance  against 
tbe  demand  of  tbe  state  for  the  inheritance 
tax.  It  was  property  within  the  limits  of 
the  state,  which  tbe  state  could  tax,  for  pur- 
pose mentioned,  until  It  bad  passed  out  of 
the  succession  of  the  testator.  • 

The  right  was  not  absolutely  vested  In  the 
heirs,  free  from  all  possible  taxation;  and  in 
consequence  the  alleged  retroactivity  of  the 
law,  even  if  retroactive,  could  be  of  no  avail 
as  a  defense  against  Ibe  tax.  Black,  Con- 
stitutional ProhibiOon,  186,  p.  238,  p.  271; 
Walston  v.  Nevln.  128  U.  S.  582,  9  Sup.  Ct 
JiXi,  iU  U  EO.  S44;    Davidson  T.  ^ew  Ur- 


leans,  96  IT.  S.  97-104,  24  L.  Ed.  616;  Frell- 
sen  T.  Mahan,  21  La.  Ann.  79. 

These  legatees  have  unquestionably  a  right 
to  the  property  to  tbe  extent  of  their  re- 
spective legacies — an  undisputed  right,  sub- 
ject to  no  demand,  except  tbat  of  tbe  state. 
In  Its  sovereign  capacity,  for  the  mainte- 
nance of  government 

The  Inequality  and  ununlformlty  of  the  tax 
presents  a  serious  question,  for,  In  a  re- 
publican form  of  government,  all  stand  or 
should  stand  equal  before  tbe  law,  and  en- 
titled to  its  equal  protection,  and  any  ex- 
action which  savors  of  ununlformlty  and 
inequality  at  once  awakens  attention. 

We  have  seen  tbat  tbe  tax  falls  alike  on 
all  successions  under  administration.  It  op- 
erates on  all  persons  similarly  concerned 
In  regard  to  the  tax  since  tbat  date,  and  to 
all  successions  similarly  situated.  They  arr 
all  entitled  to  the  same  protection,  and  are 
liable  for  a  similar  inheritance  tax. 

The  Supreme  Court  of  tbe  United  States 
passed  upon  this  point  We  Insert  the  fol- 
lowing excerpt  from  a  lengthy  and  inter- 
esting decision  upon  tbe  subject: 

"From  these  principles  it  is  deduced  that  the 
states  may  tax  the  privilege,  discriminate  be- 
tween relatives  and  between  these  and  stran- 
gers, and  grant  exemptions,  and  are  not  pre- 
cluded from  this  power  by  the  provisions  of  the 
respective  state  Constitutions  requiring  uni- 
formity and  equality  of  taxation." 

At  first  blush  It  does  appear  that  it  is 
scarcely  Just  to  tax  all  successions  opened 
since  said  time,  and  not  yet  closed,  and  not 
tax  those  tbat  have  been  opened  and  closed 
in  that  time. 

The  vigilant  frequently  meet  with  a  lar^ 
ger  degree  of  protection  than  they  deserve. 
We  are  aware  that  this  is  not  an  answer  to 
the  complaint  of  the  legatees  here,  who  can- 
not be  charged  with  dilatoriness.  But  suf- 
ficient answer  may  be  found  in  tbe  fact  that 
it  would  be  utterly  impracticable  to  tax  suc- 
cessions that  have  been  closed,  for  the  very 
good  reason  tbat  there  is  no  succession,  re- 
maining. Tbe  inheritance  has  then  become  a 
fait  accompli,  and  it  is  too  late  to  tax  an 
inheritance  which  has  passed  into  the  pos- 
session and  ownership  of  the  heir,  where 
tbe  executor  has  been  discharged,  and  all 
have  received  their  quietus  from  any  claim 
of  the  succession. 

The'  taxing  power  cannot  reinstate  a  suc- 
cession for  the  purpose  of  taxation. 

Here  tbe  succession  of  Levy  has  not  been 
closed.  It  is  in  the  bands  of  the  executors, 
who  have  not  been  discharged.  This  court 
held,  as  set  forth  in  tbe  syllabus,  that  the 
assessment  and  Judgment  for  taxes  against  a 
succession,  as  such,  are  legal,  when  the  heirs 
have  not  obtained  a  decree  of  court  recog- 
nizing and  putting  them  in  possession.  Car- 
ter, Congreve  et  al.  v.  City  of  New  Orleans, 
33  La.  Ann.  816;  State  v.  Brown.  32  La. 
^Jin.  1020;  City  of  New  Orleans  v.  Estate  of 
Stewart  28  La.  Ann.  180;  Clr.  Code,  arts. 
872,  873. 
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The  Baccession  was  not  closed  at  tbe  date 
that  the  act  became  t^eratlTe.  On  tbe  day 
of  the  homologation  (that  is,  on  August  16; 
1004)  the  taxes  -were  due. 

It  was  still  In  time  to  claim  these  taxes, 
before  the  funds  had  been  distributed,  the 
legatees  placed  in  possession,  and  the  ex- 
ecutor discharged.  The  legatees  had  not 
been  paid.  It  was  In  time  for  the  state, 
through  its  tax  collector,  to  appear  In  court 
and  demand  payment  of  an  amount  due  by 
each  legatee.  To  that  extent  the  account 
was  not  final.  The  tax  collector's  petition 
for  the  tax  was  filed  prior  to  payment  to  the 
legatees,  who  have  not  yet  been  paid. 

A  succession  Is  an  ideal,  a  juridical  per> 
son,  independent  tram  those  having  an  inter- 
est therein. 

It  Ifl  true,  regarding  this  Ideal,  this  jurid- 
ical person,  that  le  mort  saisie  le  Tif ;  yet 
tbe  heir  must  be  put  in  possession,  and,  until 
'  he  goes  Into  possession  regularly,  the  suc- 
cession, as  relates  to  creditors,  is  considered 
opened  and  unsettled. 

In  this  case  the  legatees  could  not  go  into 
possession  without  an  order.  They  have  to 
be  placed  in  possession  by  the  succession 
representatiye. 

The  tax  is  not  a  tax  "upon  the  property 
itself,  bat  upon  its  transmission  by  will  or 
by  descent."  Plummer  ▼.  CJoler,  178  D.  8, 
131,  20  Sup.  Ct  835,  44  Ik  Ed.  898. 

It  Is  a  tax  upon  the  right  to  dispose  of 
property.  As  long  as  the  succession — ^the 
idea]  or  juridical  person — ^remains  In  the 
hands  of  executors,  tlie  legisIatlTe  power 
may  classify  it  and  subject  it  to  a  tax. 

In  the  Plummer  Case,  cited  supra,  the  right 
of  descent  was  decreed  subject  to  tbe  inherit- 
ance tax  on  United  States  bonds,  although 
tbe  bond  itself  is  exempt  from  taxation. 

It  was  held  to  form  a  class  of  itself,  which 
did  not  operate  unequally.  And  we  Infer 
that  the  same  reasoning  sustains  the  view 
that  the  tax  is  not  retroactive  which  is  im- 
posed on  the  juridical  person,  the  succes- 
sion. 

tbo  Jiurisprudence  of  this  court  holds  that 
the  juridical  perscHi  could  be  named  In  the 
indictment  as  owner  of  the  person  from 
which  tbe  property  was  charged  to  have  been 
stolen. 

Hiere  was  some  delay,  unquestionably,  on 
the  part  of  the  tax  collecting  department — 
not  to  the  extent,  however,  of  relieving  the 
succession  from  the  necessity  of  paying  ttiis 
tax. 

We  have  seen  that  among  the  assets  of  the 
succession  there  are  United  States  bonds. 
Tbe  Judge  of  the  district  court  held  that  they 
also  are  subject  to  the  inheritance  tax.  The 
United  States  bonds  Lave  always  been  pro- 
tected by  the  lawmaker.  None  the  less  the 
highest  court  of  the  land  holds  that  they 
are  not  exempt  by  law — an  interpretation 
with  which  we  are  not  inclined  to  disagree. 
Plummer  v.  Coler,  178  U.  B.  120,  20  Sup.  Ct 
829.  44  li.  Ed.  098. 

In  tbe  dted  case  the  court  reviewed  tbe 


jurisprudence  and  legislation  of  different 
states  upon  tbe  subject,  approvingly  quotes 
from  decisions  of  state  courts,  and  concludes 
by  holding  that,  under  the  inheritance  tax 
laws  of  a  state,  a  tax  may  be  validly  im- 
posed upon  United  States  bonds;  that  there 
are  no  contractual  relations  between  the 
states  and  the  holders  of  the  bonds;  and 
that  therefore  the  state,  as  relates  to  this 
tax,  may  collect  it  upon  these  bonds. 

While  it  is  true  that  in  the  states  in  whicb 
decisions  have  been  rendered,  referred  to  in 
the  Plummer  Case,  there  is  no  provision  of 
law  relieving  the  taxpayer  from  the  pay- 
ment of  this  inheritance  tax,  as  in  this 
state,  yet,  In  these  states,  in  order  that 
legatees  may  receive  their  legacies  free  from 
taxation,  it  must  appear  that  they  fall  within 
some  exemption.  Here  there  is  no  exception, 
for  it  does  not  appear  that  any  tax  had  been 
paid  on  the  property. 

Those  successions  only  are  exempt  here 
whose  property  has  borne  a  just  proportion 
of  taxes.  These  bonds  have  never  been  tax- 
ed. Exemption  from  taxation  is  subject  to 
strict  construction.  Under  that  Constitution 
they  cannot  be  held  exempt.  Payment  of  the 
taxes,  or  liability  therefor,  is  made  the  sine 
qua  non  to  exemption.  The  state  has  created 
a  new  source  of  revenue.  In  order  to  escape 
from  contributing,  the  taxpayer  will  have  to 
be  careful  to  look  up  the  assessor  and  make 
certain  that  he  has  paid  taxes  on  the  prop- 
erty be  owns. 

The  tax  collector  demands  10  per  cent,  at- 
torney's fees  for  the  services  of  the  attorney 
by  whom  he  was  represented  in  tbe  suit  for 
the  tax. 

The  following  from  tbe  statute  is  Impera- 
tive: 

"And  it  shall  be  the  duty  of  the  district  at- 
torney to  take  proceedings  to  enforce  the  pro- 
vision of  this  act."  Section  4,  Acts  1904,  No. 
45. 

It  is  a  complete  bar  to  tbe  tax  collector's 
claim  for  these  services. 

Our  learned  Brother  of  the  district  court 
condemned  the  legatees  to  pay  the  inherit- 
ance tax  upon  the  amount  of  all  property, 
bonds,  securities,  moneys,  notes,  jewelry, 
bills,  etc.,  belonging  to  the  successions,  as 
shown  by  the  inventory  and  account,  except 
the  sum  of  |1,800,  value  of  real  estate;  also 
the  amount  of  religious  and  charitable  be- 
quests. 

There  should  also  be  excepted  from  the 
payment  of  this  tax  the  debts  of  tbe  succes- 
sion, amounting  to  $11,998.10. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
accordingly  amended,  and,  as  amended.  It  is 
affirmed,  at  the  costs  of  appellees. 

PKOVOSTT,  3.  (dissenting).  Differently 
from  the  irregular  heir  or  the  ordinary  leg- 
atee, the  legal  heir,  or  tbe  universal  legatee, 
who  stands  precisely  on  the  same  footing  as 
the  legal  heir,  does  not  have  to  apply  to  the 
courts  to  I>e  put  In  possession  of  the  property 
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be  Inherits,  but  becomes  vested  irlth  the 
property  from  the  moment  of  the  death  of 
the  de  cuJub.    "Le  mort  salsle  le  vif." 

The  property  Is  transmitted  instantly  by 
operation  of  law,  and,  so  far  as  legal  right  is 
concerned,  Is  as  completely  vested  in  him 
from  the  Instant  of  the  death  as  it  ever  will 
be.  It  ceases  to  be  an  inheritance,  and  It 
becfimes  a  vested  right  In  my  opinion,  for 
the  Legislature,  therefore,  to  pass  a  law  tax- 
ing such  vested  property  as  an  inheritance, 
is  not  to  impose  a  condition  upon  the  right 
of  inheritance  or  to  tax  an  Inheritance,  but 
is  to  undertalce  to  tax  as  an  inheritance 
something  which  Is  not  such,  which  has  ceas- 
ed to  be  such;  that  is  to  say,  it  is  to  impose 
an  unequal  tax,  of,  in  other  words,  to  divest 
a  vested  right — ^to  take  property  without  due 
process  of  law. 


0.15  La.) 

No.  15,423. 

OILMORB  V.  8CHENCK  et  al. 

(Supreme  Court  of  Louisiana,  April  10,  1905. 

On  Rehearing,  June  26,  1905.) 

1.  Pktitobt  AonoR  —  Corstbuctitb  Possbs- 

SIOII. 

Where  plaintiff  alleges  that  he  himself  is 
the  owner  of  certain  property,  and  was  then 
and  bad  been  in  possession  of  the  same  for 
over  10  years  under  title,  and  that  defendant 
had  "trespassed,"  and  was  still  "trespassing," 
upon  ttie  same  by  cutting  down  and  hauling 
off  timber  thereon  under  claim  of  an  absolutely 
null  tax  title,  which  he  had  spread  upon  the 
records,  and  prays  that  lie  be  quieted  in  his 
own  ownership  and  possession  of  the  property, 
that  be  recover  damages  from  tlie  defendant 
for  bis  trespass,  and  that  the  tax  title  be  de- 
clared null  and  void,  his  action  is  not  a  petitory 
action. 

2.  Same— GoNFLioTina  Possessions. 

There  cannot  be  two  conflicting  construct- 
ive possessions  at  the  same  time  of  the  same 
property — one  in  a  party  who  first  went  into 
actual  possession  and  still  holds  the  same  of  a 
part  as  owner  under  a  title  drawing  to  himself 
constructive  possession  of  the  whole,  and  the 
other  in  a  trespasser.  The  possession  of  the  tres- 
passer is  possessio  pedis,  confined  to  what  he 
grasped  by  his  actual,  real  occupation.  Hon- 
nicut  V.  Peyton,  102  U.  &  368,  369,  26  L. 
Ed.  113. 

On  Rehearing. 

8.  Same— Pbksobiptioh— Tax  Title. 

Plaintiff,  alleging  that  he  was  the  Owner 
of  and  was  himself  in  possession  of  certain  real 

f)roperty,  averred  that  defendant  had  unlawfui- 
y  trespassed  upon  the  same,  and  cut  down  and 
hauled  away  timber,  for  which  he  claimed  dam- 
ages, and  that  defendant  claimed  he  was  en- 
titled to  have  done  this  by  reason  of  a  tax 
title,  which  plaintiff  declared  was  a  nullity  and 
aslced  to  have  so  decided.  Defendant  in  de- 
fense set  up  the  tax  title,  and  averred  that  he 
had  taken  legal  possession  under  the  same. 
Plaintiff  was  decreed  to  be  the  owner  and  to 
have  been  always  in  possession  of  the  property. 
Under  the  circumstances  plaintiff's  cause  of  ajc- 
tion  was  one  ex  delicto,  and  defendant's  acta 
were  (back  of  one  year)  prescribable  by  the  pre- 
scription of  one  year. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fifth  Judicial  District 
C!onrt,  Parish  of  Livingston;  Robert  Ray- 
mond Reld,  Judge. 


Action  by  William  Y.  Gilmore  against  Jo- 
seph Schenck,  in  which  B.  A.  (Sorbin  was 
cited  to  appear  as  defendant's  warrantor. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Edward  Nicholls  Pugh,  for  appellant. 
Benjamin  Moore  Miller  and  St^hen  Dudley 
Ellis,  for  appellee  Schendc.  William  Hutch- 
inson McGlendon,  for  appellee  Corbin. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  petition  in  this  case 
was  filed  on  April  7,  1902.  In  it  plaintiff 
alleged:  That  Joseph  A.  Schenck,  on  or  about 
the  days  of  August,  September,  Oc- 
tober, November,  and  December,  1901,  at  va- 
rious dates  within  a  year  prior  to  this  suit, 
and  In  the  present  year,  unlawfully  trespassed 
upon  the  land  of  petitioner  and  cut  thereon 
the  standing  timber,  forestry  timber,  and  re- 
moved and  hauled  and  shipped  away  the  said 
timber  from  petitioner's  property,  and  contin- 
ued unlawfully  to  trespass  niran  and  commit 
damage  upon  the  said  land  and  property  of 
petitioner.  That  he  is  the  owner  and  in  pos- 
session of  a  certain  tract  of  land  In  the  parish 
of  Livingston  in  this  state,  known  as  section 
16,  in  township  7  south,  range  6  east  Ttiat 
he  is  the  true  and  bona  fide  and  lawful  owner 
of  the  said  land  under  absolute  and  regular 
title  and  possession  from  previous  owners 
and  vendors,  and  has  l>een  the  owner  and 
in  posisesslon  for  more  than  10  years,  to  wit, 
since  the  25th  day  of  July,  1890,  and  has  at 
all  times  paid  the  taxes  on  the  said  land, 
and  the  said  land  has  Increased  in  value 
during  petitioner's  ownership.  That  on  the 
20tb  day  of  August,  1901,  the  defendant,  Jo- 
seph A.  Schenck,  pretended  to  purchase  tbe 
west  half  of  said  section  15  from  R.  A.  Cor- 
bin, who  claimed  to  have  a  tax  title  from 
the  state  of  Louisiana,  under  an  alleged  for- 
feiture of  adjudication  of  24th  day  of  April, 
1886,  of  the  said  west  half  of  tbe  said  section 
of  land  to  the  state  on  an  assessment  In  the 
name  of  Charles  G.  Morales.  That  the  de- 
fendant under  cover  of  the  said  pretended 
sale  or  transfer  from  (3orbin,  thereupon  un- 
lawfully trespassed  upon  petitioner's  land, 
cut  thereon  the  standing  timber,  forestry 
timber,  and  hauled  and  shipped  away  the 
said  timber,  being  mostly  pine  timber,  from 
the  said  land.  That  the  said  west  half  of 
said  section  15,  In  township  7  south,  range 
5  east,  exceeds  In  value  tbe  sum  of  $2,100. 
That  the  said  land  was  never  the  property 
of  the  said  Charles  O.  Morales,  the  assess- 
ment in  whose  name  was  a  dual  assessment 
of  the  said  land,  and  an  absolute  nullity,  and 
could  not  be  cured  by  prescription,  and  the 
defendant  was  well  aware  the  said  assess- 
ment and  adjudication  was  an  absolute  nul- 
lity, and  that  the  land  was  the  property  of 
petitioner,  and  no  steps  had  ever  been 
taken  to  dispossess  petitioner,  In  whose  name 
the  taxes  continued  to  be  assessed  and  paid. 

That  the  said  assessment  in  the  name  of 


Digitized  by 


Google 


UD 


GILMOSB  ▼.  SCHENGE. 


41 


Charies  G.  Ifoiales  was  a  dual  asseBsment, 
made  wlthont  cause  tberefor  or  foondatlon 
in  fact  or  law,  and  as  the  said  Morales  never 
claimed  or  owned  or  bad  been  in  possession 
of  the  said  lands,  but  of  other  lands,  the 
said  adjudication  and  forfeiture  was  an  ab- 
solute nullity,  and  conveyed  no  title  to  the 
state  of  Louisiana,  or  divestiture  of  title  or 
ownership  of  petitioner  or  the  authors  of  his 
title,  and  the  said  pretended  purchase  by 
Oorbln  from  the  state  was  not  translative  of 
property  and  conveyed  no  title  to  petitioner's 
property;  the  description  in  the  assessment 
betag  also  radically  false  and  without  de- 
mand or  notice  of  seizure,  or  compliance  with 
essentia]  formalities  of  law  or  terms  of 
sale. 

That  there  had  never  been  legal  forfeiture 
of  the  said  land  for  state  taxes.  That  there 
had  never  been  any  title  to  said  lands  by  tax 
■ale,  or  otherwise  than  the  regular  title  and 
possession  of  petitioner  and  his  vendors,  the 
authors  of  his  title,  and  the  said  sale  of  the 
■aid  property  to  Corbln  and  by  the  said  Oor- 
bln to  the  said  defendant,  Schenck,  were 
■ales  of  the  property  of  another,  and  were 
absolute  nullities,  and  have  led  to  petition- 
er'^  grievous  wrong  and  injury  and  serious 
damage  to  Ids  property. 

That  said  Joseph  A.  Schenck  had  gone  on 
the  said  land  without,  notice  to  petitioner, 
and  illegally  and  tortlously  cut  and  destroyed 
forestry  timber,  which  had  been  preserved 
for  years  by  petitioner.  Petitioner  showed 
that  he  would  not  have  cut  or  sold  the  said 
timber  separate  from  the  land,  and  had  a 
gratldcation  In  possessing  it,  and  would  not 
have  sold  or  cut  the  said  timber,  except 
subject  to  the  rules  or  system  obtaining  in 
forestry  preservation,  and  was  entitled  to 
the  legal  enjoyment  and  ownership  of  the 
■aid  property  without  disturbance. 

That  the  value  of  the  said  timber  was  a 
marketable  product  at  the  point  to  which 
shipped  for  sale  by  the  said  party  cutting 
the  same,  largely  exceeding  $1,200,  and  that 
petitioner  had  suffered  loss  and  injury  In 
the  said  amount,  and  further  damages  In  the 
unlawful  trespass  upon  and  actual  injury  to 
and  destruction  of  ownership  of  the  said 
property  as  it  stood  before  the  said  unlawful 
invasion  and  cutting,  in  a  sum  exceeding 
$300. 

Petitioner  averred  amicable  demand  upon 
the  defendant  for  settlement  of  the  said  in- 
juries without  avail;  that  petitioner  reserved 
all  right  to  sue  the  said  B.  A.  Corbin  In  sol- 
ido  for  the  said  damages,  who  resided  in  the 
parish  of  Tangipahoa. 

In  view  of  the  premises,  petitioner  prayed 
that  the  said  Joseph  A.  Schenck  be  cited  to 
appear  and  answer  this  petition,  and,  after 
due  proceedings,  there  be  Judgment  in  peti- 
tioner's favor  and  against  the  said  defend- 
ant, Joseph  A.  Schenck,  annulling  and  setting 
■side  and  canceling  the  alleged  adjudication 
to  the  state  of  Ix>ul8lana  of  the  said  west 
half  of  the  said  section  of  land  in  the  name 


of  Charles  G.  Morales,  and  the  subsequent 
purchase  and  transfer  under  the  said  adjudi- 
cation by  the  said  CSorbin,  and  the  said  trans- 
fer or  sale  by  the  said  Corbln  to  the  said  de- 
fendant, Joseph  A.  Schenck,  and  that  peti- 
tioner be  quieted  in  his  full  possession  and 
ownership  and  enjoyment  of  the  said  prop- 
erty, and  have  Judgment  against  the  said 
Joseph  A.  Schenck  In  the  sum  of  $1,500  as 
aforesaid,  reserving  all  rights  to  sue  the  said 
Corbln,  who  Is  a  resident  of  the  parish  of 
Tangipahoa,  in  solldo  for  the  said  damages 
or  injury  to  the  said  property  for  any  further 
cutting  of  the  said  timber  by  said  defendant 
from  the  time  of  the  institution  of  this  suit, 
and  for  costs  and  all  general  relief. 

Joseph  A.  Schenck  answered,  pleading  first 
a  general  denial.  He  specially  denied  that 
be  was  in  possession  or  trespassed  in  any 
way  upon  the  property  claimed  by  plaintiff, 
or  that  he  ever  claimed  to  own  the  same. 
On  the  13th  of  November,  1902,  plalntifr 
filed  a  supplemental  petition,  in  which  he 
averred  that  through  error  Joseph  A. 
Schenck,  the  father  of  the  defendant,  liad 
been  cited  to  appear  and  answer  the  petition. 
He  prayjed  that  said  error  be  corrected,  that 
Joseph  A.  Schenck  be  cited  to  appear  and 
answer,  and  that  there  be  Judgment  against 
him  as  prayed  for  In  the  original  petition. 
Upon  a  suiHilemental  petition  filed  by  plain- 
tiff, the  property  and  certain  logs  were  se- 
questered by  the  sheriff.  The  logs  were  by 
defendant  released  on  bond. 

On  the  16th  of  April,  1903,  defendant  an- 
swered. After  pleading  the  general  Issue  he 
averred  that  he  was  the  owner  of  the  prop- 
erty described  in  plaintiff's  petition,  having 
acquired  same  in  good  faith  from  R.  A.  Cor- 
bln by  public  act  before  R.  liilUe,  notary 
public,  August  20,  1901,  which  act  was  duly 
recorded  in  Conveyance  Book  No.  11,  pp. 
342,  343,  of  the  parish  of  Livingston,  and  that 
from  the  date  of  his  purchase  he  had  been 
in  the  peaceful  and  undisturbed  possession 
thereof  until  sued  herein.  He  averred  that 
B.  A.  Corbln  acquired  said  property  from 
the  state  of  Louisiana  by  title  from  O.  B. 
Steele,  Auditor,  in  December,  1890,  said  title 
of  Corbin  being  recorded  in  the  conveyance 
records  of  said  parish  in  Book  No.  6,  p.  587, 
and  the  state  of  Louisiana  acquired  same 
from  C.  6.  Morales  by  forfeiture  for  the 
nonpayment  of  the  taxes  for  1885,  in  April, 
1886;  said  title  to  said  state  being  made  by 
George  Felder,  sheriff  and  tax  collector,  aijid 
same  recorded  in  the  conveyance  records  of 
said  parish  in  Book  No.  4,  pp.  402,  403.  That 
said  sales  were  all  legal  and  the  law  observ- 
ed in  making  same. 

This  defendant  now  specially  pleaded  S, 
5,  and  10  years  as  a  prescriptive  bar  against 
plaintiff's  right  of  action.  He  showed,  fur- 
ther, that  B.  A.  Corbin,  who  resided  in  Tan- 
gipahoa parish,  and  who  sold  his  said  land, 
was  bound  to  warrant  and  defend  his  title, 
and  he  desired  him  called  in  warranty. 

In  view  of  the  premises,  be  prayed  for 
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the  rejection  of  plaintiffs'  demand  at  bis  cost, 
and  tbat  he  be  decreed  owner  of  the  land 
sued  for,  and  quieted  in  the  possession.  He 
further  prayed  for  the  citation  of  B.  A.  Cor- 
bln  to  appear  and  defend  Ills  title  and  stand 
in  warranty;  but,  should  Judgment  be  ren- 
dered in  favor  of  plaintiff  against  him,  then 
he  prayed  for  like  Judgment  against  B.  A. 
Corbln.  He  prayed  for  all  necessary  orders 
and  general  relief. 

l^e  warrantor  answered,  adopting  all  the 
defenses  set  up  in  the  defendant's  answer. 
He  specially  denied  that  plaintiff  was  the 
owner  of  the  land  described  in  his  petition, 
denied  that  plaintiff  ever  purchased  same, 
denied  that  the  authors  of  plaintiff  were  ever 
the  owners  of  said  land,  denied  that  the 
said  property  was  doubly  assessed,  and  de- 
nied that  the  taxes  for  the  year  1886  assess- 
ed against  said  property  were  ever  paid  by 
any  one  for  said  year.  He  showed  that  said 
property  was  adjudicated  to  the  state  of 
Louisiana  in  April,  1886,  by  the  tax  collector 
of  I/lvingston  parish,  for  the  unpaid  taxes 
for  the  year  1885  by  George  Felder,  then 
sheriff;  that  subsequently,  on  the  30th  of 
December,  1890,  the  State  Auditor,  under  au- 
thority of  Act  No.  80,  p.  88,  of  1888,  sold 
the  said  land  to  warrantor,  which  said  deed 
from  the  Auditor  was  duly  recorded  in  Book 
of  Conveyances  No.  6,  p.  687,  of  said  parish. 

Warrantor  says  that,  since  the  day  of  his 
purchase  from  the  state,  he  and  his  vendee, 
J.  Schenck,  bad  been  in  the  peaceable  and 
undisturbed  possession  of  said  land  until 
the  filing  of  this  suit 

He  specially  denied  that  the  plaintiff  or 
any  of  his  authors  were  ever  in  the  actual 
possession,  civil  or  constructive,  of  the  prop- 
erty in  dispute. 

He  specially  pleaded  the  lapse  of  8 
years  since  the  adoption  of  the  Constitution 
of  1808,  as  provided  by  article  233  thereof, 
as  a  bar  to  the  right  of  plaintiff  to  institute 
and  prosecute  this  suit  He  showed  that 
more  than  8  years  had  elapsed  since  the 
adoption  of  the  Constitution  of  1896  before 
the  institution  of  this  suit  He  pleaded  the 
prescription  of  8,  6,  and  10  years  against 
plaintifTs  demands  and  right  of  action. 

That  plaintiff's  demand  against  Joseph 
Schenck  be  rejected  and  disallowed,  and  his 
suit  dismissed,  and  for  all  costs,  and  for  gen- 
eral relief. 

The  district  court  rendered  Judgment  re- 
jecting plaintifF's  demand,  and  he  appealed. 

On  the  25th  of  July,  1890,  by  act  passed 
before  Joseph  J.  "Wolfe,  a  notary  public  for 
the  parish  of  Orleans,  which  act  was  record- 
ed on  the  12th  of  August,  1890,  the  plaintiff 
bought  from  the  heirs  of  Miles  Judson  and 
wife  a  large  body  of  land,  in  which  was  in- 
cluded the  whole  of  section  15,  township  7 
south,  range  6  east,  in  Livingston  parish. 
The  west  one-half  of  the  section  was  de- 
clared in  the  act  to  have  been  r"*""'!'"''  to 
A.  D.  Montross  by  patent  No.  4,692,  sold  to 
Judson. 


About  the  time  of  plaintilf  s  purchase,  he 
and  his  brother,  J.  C.  Gllmore,  went  over 
this  section  and  then  returned  to  New  Or- 
leans; plaintiff  leaving  one  William  Gayle  in 
charge,  with  permission  to  fence  in  some  of 
the  same  as  his  pasture  and  to  use  the  wood 
and  rails,  etc.,  which  he  needed.  Gayle  test- 
ced  in  a  portion  of  ground  on  the  east  half  of 
section  16;  his  own  residence  being  beyond, 
but  near  the  eastern  part  of  the  section  line. 
He  has  continued  in  charge  of  the  property 
ever  since. 

On  the  6th  of  October,  1890,  the  plaintiff 
paid  the  State  Tax  Collector  the  taxes  on 
section  15  for  the  years  1887,  1888,  1880,  and 
1890,  and  continued  to  do  so  up  to  the  time 
of  the  institution  of  this  suit  From  and 
after  1890  the  property  was  assessed  to  the 
plaintiff;  the  first  assessment  declaring  that 
It  was  assessed  to  Gllmore  as  holding  under 
Judson's  entry.  In  the  deed  from  the  Jud- 
sons  to  the  plaintiff  it  was  declared  by  the 
vendors  that  all  taxes  had  been  paid,  but 
the  purchaser  bound  himself  to  pay  any  that 
might  not  have  been  paid. 

We  find  in  the  record,  as  recorded  in  the 
parish  of  Livhigston,  on  the  11th  of  July. 
1886,  a  deed  executed  on  the  24th  of  April, 
1888,  by  George  Felder,  sheriff  and  ex  officio 
tax  collector  of  that  parish,  in  which  he  de- 
clared that  he  adjudicated  to  the  state  of 
Louisiana  the  west  half  of  section  15,  town- 
ship 7  south,  range  6  east,  assessed  in  the 
name  of  Charles  O.  Morales  for  1885;  the 
amount  due  the  state  at  the  time  of  the  ad- 
judication being  declared  to  amount  in  the 
aggregate  to  the  sum  of  $6.60.  The  tax  col- 
lector recited  in  the  deed  that  in  so  doing 
he  was  acting  und»  and  by  virtue  of  section 
8  of  Act  No.  107  of  1884.  In  the  body  of 
the  act  the  tax  collector  recites  that,  acting 
by  virtue  of  the  authority  of  and  in  pursu- 
ance of  the  requirements  of  Act  No.  96  of 
1882,  and  sections  3  and  4  of  Act  No.  107  of 
1884,  after  publishing,  mailing,  and  deliv- 
ering the  notices  required  by  sections  50  and 
61  of  Act  No.  96  of  1882,  and  complying 
strictly  with  each  and  every  requirement  of 
that  act,  he  did,  in  the  manner  required  by 
said  sections  of  said  act,  advertise  to  be 
sold  for  state  taxes,  district  levee  taxes,  and 
parish  taxes,  on  the  17th  of  April,  1888;  that 
in  the  list  as  advertised  appeared  the  names 
of  the  following  persons  (mentioning  them 
and  among  them  that  of  Charies  O.  Morales), 
which  was  not  sold  after  offering  it  at  pub- 
lic auction  at  the  time  and  place  fixed,  and 
there  being  no  purchasers  to  said  property, 
after  complying  with  the  requirements  of 
the  law,  and  having  offered  said  property  in 
the  manner  required  by  section  8  of  Act  No. 
107  of  1884,  the  said  property  remained  un- 
sold, wherefore,  as  before  stated,  he  adjudi- 
cated the  same  to  the  state. 

In  the  record  it  appears  as  recorded  in  Ur- 
ingston  parish  in  Book  No.  6  of  Convey- 
ances, but  without  date  as  to  the  time  of 
recording,  though  some  time  prior  to  the  11th 
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of  November,  1892,  a  deed  executed  on  tbe 
3d  day  of  December,  1880,  by  O.  B.  Steele, 
AoditiMr  of  the  State,  in  which  It  Is  de- 
clared that  he  sold,  assigned,  and  delivered 
to  H.  A.  Corbin  236  acres  of  land,  being  W- 
'A  ot  section  15,  township  7,  range  5  east, 
adjudicated  to  the  state  in  the  name  of 
Charles  Q.  Morales  for  the  taxes  of  1886. 
The  act  recited  that  the  Auditor  was  acting 
in  pursuance  of  section  S  of  Act  No.  80  of 
1888;  that  the  property  was  adjudicated  to 
the  state  on  April  17,  1886,  by  George  Fold- 
er, tax  collector,  for  unpaid  taxes  due  the 
state,  and  had  been  cmce  advertised  and  of- 
fered for  sale  by  George  Felder,  tax  collect- 
or, in  compliance  with  the  provisions  of  Act 
No.  80  of  1S8S,  and  failed  to  sell;  that  he 
(the  Auditor)  had  received  bids  for  said 
property,  as  would  appear  hy  reference  to 
an  application  and  bid  made  by  R.  A.  Corbin 
on  the  14th  of  October,  1890,  dated  at  Springs 
Tllle,  La.;  and  that  this  sale  was  so  made  to 
him  for  cash  in  current  money  and  for  the 
price  and  sum  of  $32.24,  the  receipt  of  which 
was  acknowledged  as  follows:  Amount  of 
adjudication  to  the  state,  including  state 
tax  for  the  year  1886,  $4.60;  20  per  cent 
thereon,  92  cents;  amount  of  taxes  due  the 
state  for  the  years  1886  to  1800,  inclusive,  $6; 
surplus,  $5.72— total,  $17.24.  All  parish  taxes 
for  the  year  1885  and  all  subsequent  years 
to  date  and  costs  of  enforcing  Act  80  of 
1888,  having  been  paid  to  the  tax  collector, 
as  evldoiced  by  his  certificate,  dated  Decem- 
ber 1,  1890,  of  record  in  the  Auditor's  office, 
amounting  to  $15.  The  certificate  of  the  tax 
collector  so  referred  to  is  not  in  the  record, 
and  therefore  we  have  no  knowledge  of  its 
recitals.  We  find  in  the  record  no  act  evi- 
dencing an  adjudication  of  this  property  to 
the  state  prior  to  that  just  hereinbefore  set 
out,  which  was  executed  on  the  24th  of 
April,  1886,  by  reason  of  the  failure  to  ob- 
tain a  purchaser  at  the  sale  attempted  to 
be  made  on  the  17th  of  April;  nor  is  there 
any  act  evidencing  any  attempt  made  by  the 
tax  collector  to  sell  that  property  at  public 
auction  subsequently  to  the  adjudication  of 
the  24th  of  April.  Neither  Schenck  nor  Cor- 
bin allude  to  a  second  offering  in  their  plead- 
ing. 

In  the  record  appears  as  having  been  re- 
corded In  Livingston  parish,  on  August  81, 
1901,  a  copy  of  an  act  before  R.  Willie,  no- 
tary public  for  the  parish  of  Tangipahoa,  ex- 
ecuted by  B.  A.  Corbin,  on  the  29th  day  of 
August,  1901,  in  which  he  sold  to  Joseph 
Schenck  under  warranty  the  west  half  of 
said  section  15.  The  parties  dispensed  with 
a  certiflcate  of  mortgages  from  the  recorder 
and  declared  that  all  taxes  against  the  prop- 
erty had  been  paid,  but  do  not  say  by  whom. 
Almost  as  soon  as  this  sale  was  executed, 
Sclienck  commenced  cutting  down  and  haul- 
ing away  timber  from  the  land,  and  at  some 
time  not  shown  made  an  Inclosure  on  the 
land  in  which  h«  kept  his  working  oxen.  Pre- 


cisely where  that  inclosure  was,  or  what  its 
extent  was.  Is  not  disclosed. 

The  defendant  argues  this  case  from  the 
Btandiwint  of  his  being  in  possession  of  the 
land,  and  plalntUTs  action  as  being  a  petitory 
action  brought  against  him;  but  that  position 
la  not  maintainable.  Plaintifl  alleges  that 
he  himself  is  in  possession  of  the  property, 
and  that  he  had  been  so  continuously  since 
his  purchase,  and  he  does  not  deal  with  the 
defendant  as  a  party  In  possession  and  with 
the  legal  rights  which  a  possessor  would 
have.  So- far  from  this,  he  designates  him 
as  a  "trespasser,"  and  proceeds  against  him 
distinctly  as  one  who  had  illegally  gone  on 
the  property  from  time  to  time  and  cut 
timber  therefrom,  for  which  he  claims  dam- 
ages. A  party  who  charges  another  with  be- 
ing a  "trespasser"  takes  from  him  ex  rl 
termlnorum,  so  far  as  his  pleadings  are  con- 
cerned, the  status  of  a  "possessor."  We  do 
not  think  It  necessary  to  give  to  this  action 
any  precise  designation.  All  that  the  occa- 
sion calls  for  is,  after  the  evidence  is  all  in, 
to  apply  to  the  situation  the  legal  rules  ap- 
plicable to  It  This  court  in  Wllbert  t.  Mich- 
el, 42  La.  Ann.  856,  8  South.  ^7  (a  case 
resembling  this  in  many  respects),  declared 
that  it  was  not  a  petitory  action.  The  latter 
action  Is  brought  by  one  admittedly  out  of 
possession,  claiming  ownership  against  an- 
other admittedly  in  possession.  FlalntlfiTs 
action  Is  one  possessory  In  character.  His 
allegations  of  ownership  were  made  incident- 
ally to  characterize  his  alleged  iMssession, 
and  entitle  him  by  reason  thereof  to  the  con- 
stnictlve  possession  of  the  entire  tract  in 
controversy,  should  he  have  established  pos- 
session of  a  part  under  a  title. 

If  plalntifiTs  action  was  possessory  in  char- 
acter, defendant  was  powerless  simply  by 
his  own  pleadings  to  alter  its  character.  We 
think  in  this  case  he  met  plaintiff's  claim 
by  a  counterclaim  of  like  character — that  he 
was  himself  In  irassession  under  a  title,  and 
that  by  reason  thereof  bis  possession  of  a 
part  gave  him  constructive  possession  of  the 
whole  tract 

We  think  tiiat  plaintiff  has  shown  that 
shortly  after  he  bought  this  property,  he  took 
actual  possession  of  a  part  of  the  same 
through  an  inclosure  made  by  Gayle  with  his 
consent,  and  that  this  possession  continued 
up  to  the  institution  of  this  suit  Defendant 
concedes  that  under  article  3437  of  the  Re- 
vised Civil  Code  It  is  not  necessary  that  a 
person  wishing  to  take  possession  of  an 
estate  should  pass  over  every  part  of  it,  and 
that  it  is  sufficient  if  he  enter  on  and  occu- 
pies a  part  of  the  land,  provided  it  be  with 
the  Intention  of  possessing  all  included  with- 
in the  boundaries;  but  he  maintains  that  the 
rule  does  not  apply  in  this  case,  for  the 
reason  that  the  plaintiff,  through  his  act  of 
purchase,  bought  both  the  east  half  and  the 
west  half  of  section  15,  his  vendors  acquiring 
each  half  of  the  same   by  different  titles. 
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Tbe  question  of  the  Uties  under  wlilch  plain- 
tiff's vendors  may  have  acquired  tbeir  ^lop- 
erty  does  not  enter  as  an  element  or  factor 
in  the  matter  of  the  possession  of  the  plain- 
tiff, their  vendee.  So  far  as  the  latter  Is 
concerned,  and  so  far  as  his  own  possession 
is  concerned,  the  origin  of  plaintiff's  title 
dropped  out  of  consideration.  If  the  pur- 
chaser bought  the  property  as  an  entirety, 
physically  connected,  his  possession  of  a  part 
carried  with  it  constructive  possession  of  the 
whole.  Tbe  plaintiff's  title  and  possession 
thereunder  under  title  of  owner  being  shown 
to  have  preceded  any  title  or  possession 
which  the  defendant  or  his  author  has  estab- 
lished, we  are  of  tbe  opinion  that  the  rights 
of  tbe  parties  to  this  litigation  must  be  tested 
from  the  standpoint  of  plalntifTs  being  in 
possession  of  the  property  under  a  title 
which  must  be  held  good  until  destroyed  by 
the  strength  of  a  superior  title.  The  defend- 
ant asserts  that  he  has  shown  that  he,  under 
a  claim  of  ownership  also,  tooli  possession 
of  this  property  by  reason  of  the  inclosure 
of  part  of  the  same,  and  that  that  fact  gave 
him  likewise  a  constructive  possession  of  the 
whole;  but  it  is  manifestly  impossible  that 
there  should  be  two  constructive  possessions 
at  one  and  the  same  time  of  the  same  prop- 
erty. The  person  first  holding  constructive 
possession  of  a  particular  property  under  a 
title  maintains  it  as  against  later  alleged 
constructive  possession  of  the  same  property 
by  another  person.  The  possession  of  the 
latter  Is  limited  to  the  precise  property  of 
which  he  has  actual  possession.  Under  the 
condition  of  things  disclosed  by  this  record 
there  is  no  room  for  the  application  of  the 
prescription  of  three  years  invoked  by  the 
defendant 

Plaintiff  having  shown  himself  to  have 
been  in  possession  of  this  property  for  over 
ten  years  under  a  title  of  ownership,  and 
the  defendants  having  been  shown  to  have 
gone  upon  the  property  and  cut  down  and 
carried  off  a  large  quantity  of  timber  from 
tbe  land,  it  Is  upon  him  nnder  such  circum- 
stances to  Justify  his  course  in  having  done 
so,  and  in  placing  the  act  from  Corbin  to 
himself  on  the  records.  We  do  not  think 
he  has  met  the  burden  Imposed  upon  him  by 
tbe  situation.  We  are  of  the  <H)inion  that, 
when  be  took  title  from  Gorbln,  be  was 
aware  of  plaintlCTs  outstanding  title,  and 
that  his  action  In  going  upon  the  property 
and  cutting  the  timber  therefrom  was  in 
bad  faith.  His  acts  in  this  respect  were 
not  continuous,  but  at  Intervals,  as  was  also 
bis  "occupancy"  (not  possession)  of  tbe  small 
inclosure  which  he  used  for  bis  oxen.  If  it 
be  true  that  he  was  not  advised  of  plainttflT's 
rights  at  the  very  moment  that  he  purchased 
from  Corbin,  be  was  brought  to  a  knowledge 
of  it  very  soon  afterwards,  and,  so  far  as 
liability  for  the  timber  cut,  he  became  re- 
sponsible from  the  moment  he  came  to  such 
knowledge.     Corbin  bad  had  no  prior  pos- 


session of  the  property  and  conveyed  none 
to  him.  The  tax  collector,  in  receiving  pay- 
ment for  taxes  on  the  land  from  Gilmore 
on  the  6th  day  of  October,  1890,  recognized 
that  the  state  had  taken  nothing  by  the  ad- 
judication made  to  it  in  April,  1883,  in  an 
assessment  in  the  name  of  Morales,  admitted 
Gilmore's  possession  of  the  property  at  that 
time  and  bis  liability  for  tbe  taxes,  and  by 
receiving  them  from  him  ever  since  has 
admitted  Ills  continuous  possession  and  lia- 
bility for  the  taxes  up  to  the  filing  of  this 
suit  Pitre  V.  Schleslnger,  110  La.  236,  34 
South.  425.  The  tax  collector,  after  receiv- 
ing payment  in  full  from  Gilmore  on  the  6tb 
of  October,  1890,  of  all  tbe  taxes  which  he 
claimed  to  be  due  upon  the  property  at  that 
time,  was  without  authority  and  powerless 
to  receive  payment  of  the  same  taxes  a 
second  time  from  Corbin  on  December  1, 
1880.  Townsend  v.  Edwards  (Fla.)  6  South. 
213;  Mo(m  V.  March  (Kan.)  19  Pac.  335;  Kel- 
logg V.  McFatter,  111  La.  1047,  86  South. 
112;  Wllbert  v.  Michel,  42  La.  Ann.  856,  8 
South.  607;  McWlIliams  v.  Michel,  43  La. 
Ann.  990,  10  South.  11;  Brown  v.  Land  Co., 
48  La.  Ann.  1188,  20  South.  711;  Lefebre  ▼. 
Negrotto,  44  La.  Ann.  792,  11  South.  91. 

After  receiving  and  placing  in  the  treas- 
ury the  amount  of  taxes  paid  by  Gilmore, 
tbe  state  was  estopped  from  subsequently 
selling  the  same  property  for  the  same  taxes 
to  another  person.  Corbto  acquired  no  title 
by  his  deed  from  the  Auditor,  and  conveyed 
none  to  Schenck.    Ill  La.  1047, 36  South.  112. 

In  Marthi  v.  Barbour,  140  U.  S.  646,  11 
Sup.  Ct  949,  35  L.  Ed.  546,  it  is  said:  "To 
permit  the  sale  to  be  confirmed  would  be 
to  assist  the  state  to  take  advantage  of  its 
own  wrong.  The  state  is  bound  by  the  acts 
of  her  officers  in  placing  the  lot  on  the  tax 
books  for  the  years  1885  and  1886,  and  re- 
ceiving from  the  appellees  the  taxes  of  those 
years.  Equity  will  treat  the  transactions  of 
a  waiver  of  the  supposed  forfeiture,  and  will 
regard  the  taxes  for  1886  and  1886  as  so 
much  paid  towards  redemptions,  and  will 
permit  the  payment  of  the  rest  Tbe  appel- 
lant took  his  deed  for  the  land  in  the  same 
condition  on  which  the  state  held  It  and 
subject  to  the  same  equities  and  defenses. 
The  state  having  created  its  bureau  of  taxes, 
is  bound  to  see  to  it  that  its  officers  impart 
correct  information  to  parties  dealing  with 
it  and  do  not  mislead  them." 

The  state  Is  Just  as  much  estopped  by  her 
acts  as  any  Individual,  and  she  is  bound  by 
the  acts  of  her  officers  acting  as  tax  col- 
lectors. 

Counsel  refer  the  court  to  Pepper  v.  Dan- 
lap,  9  La.  Ann.  141;  Graham  v.  Tlgnor,  23 
La.  Ann.  570;  Routh  v.  Citizens'  Bank,  28 
La.  Ann.  462;  Succession  of  Zacharle,  90  La. 
Ann.  1262;  Dikinson  v.  Bank,  81  La.  Ann. 
256-470;  State  v.  Ober,  34  La.  Ann.  359; 
Gaudet  v.  Gautbreaux,  40  La.  Ann.  186.  8 
South.  645;  Breaux  v.  Negrotto,  43  La.  a  Tin. 
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435,  9  South.  902;  Baymond  t.  Palmer,  47 
La.  Ann.  701,  17  Soutb.  312;  State  T.  BaU- 
road  Ca,  104  La.  903,  29  Soutb.  S12;  Pitre 
T.  ScbleaUnger,  110  La.  2SG,  34  Soutb.  426; 
Davis  T.  Gray,  16  Wall.  232,  21  L.  Ed.  447; 
Camn  v.  State,  16  How.  808,  14  !>.  Ed.  706; 
Oolorado  Ck>al  &  Iron  Ck>.  t.  United  States, 
123  U.  &  312,  8  Snp.  Ct  131,  31  L.  Ed.  182. 

This  case  Is  absolutely  wltbout  equity. 
The  plaintiff  has  been  In  possession  of  this 
property  as  owner  since  1890,  and  has  been 
contlnnouBly  borne  upon  the  assessment  rolls 
since  that  date,  and  has  paid  all  the  taxes 
thereapon,  while  the  defendant's  name  ap- 
peared on  the  rolls  for  the  first  time  (and 
then  as  a  dual  assessment)  in  1898.  It  ap- 
peared again  as  a  dual  assessment  in  1899, 
19Q0,  and  1901.  Schenck  paid  the' taxes  on 
the  west  one-half  of  section  15  for  1901  and 
1902,  bnt  80  also  did  the  plaintiff.  There 
are  no  tax  receipts  whatever  of  the  tax  col- 
lector of  taxes  as  having  been  paid  by  Cor- 
bfai.  The  west  one-half  of  section  15  was  as- 
sessed In  the  name  of  Charles  6.  Morales  In 
1885,  1880,  and  1887,  bnt  In  the  assessment  of 
1887  the  property  Is  described  as  "property 
forfeited  to  the  state";  the  "forfeiture"  re- 
ferred to  being  doubtless  the  adjudication 
made  to  the  state  in  April,  1886. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  Is  erroneous,  and  that  the 
plaintiff  18  entitled  to  a  Judgment  The  de- 
fendant admits  to  having  cut  down  tim- 
ber to  the  value  of  $2,000.  Plaintiff  claims 
in  his  brief  $1,500.  We  think  that  plaintiff 
is  entitled  to  receive  that  amount  The  de- 
fendant Is  entitled  to  a  Judgment  against 
his  warrantor,  Gorbln. 

For  the  reasons  herein  assigned.  It  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  and  the  same  Is 
hereby  annulled,  avoided,  and  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed 
that  there  be  Judgment  in  favor  of  the  plain- 
tiff, William  V.  Gllmore,  against  the  defend- 
ant Joseph  Schencli,  quieting  the  said  plain- 
tiff in  the  possession  of  the  west  half  of  sec- 
tion 16  in  township  7  south,  range  5  east; 
and  It  l8  further  ordered,  adjudged,  and  de- 
creed that  the  said  plaintiff  recover  from  the 
said  defendant  the  sum  of  $1,500  for  having 
trespassed  upon  the  said  land  and  cut  down 
a  large  number  of  trees  thereon,  and  hauled 
away  and  sold  the  same. 

It  18  further  ordered,  adjudged,  and  de- 
creed that  the  title  set  up  by  the  said  de- 
fendant in  defense  of  his  action  In  the  prem- 
ises, to  wit  an  act  of  sale  to  R.  A.  Corbin 
of  the  said  property  on  the  30th  day  of  De- 
cember, 1890,  by  O.  B.  Steele,  Auditor  of 
the  state  of  Louisiana,  and  the  sale  of  the 
same  property  by  R.  A.  Corbin  to  the  defend- 
ant Joseph  Schenck,  on  the  29th  day  of  Au- 
gust 1901,  before  Willie,  notary  public  for 
the  parish  of  Tangipahoa,  be,  and  the  same 
are.  hereby  decreed  to  be  null.  void,  and  of 
no  effect  and  that  the  registry  of  the  same 


were  and  are  a  cloud  upon  the  plaintiff's 
title  to  said  property.  Defendant  Is  decreed 
to  pay  the  costs  of  both  courts.  It  1b  further 
ordered,  adjudged,  and  decreed  that  the  de- 
fendant, Joseph  Schenck,  do  have  Judgment 
against  his  warrantor,  R.  A.  Corbin,  for  $500, 
the  price  of  the  said  property  sold  to  him  by 
said  Corbin.  with  costs  In  both  courts. 

MONROE  and  PROYOSTT,  JJ..  concur  In 
the  decree. 

On  Rehearing. 

NICHOLLS,  J.  In  defendant's  application 
for  a  rehearing  our  attention  is  directed  to  the 
plea  of  the  prescription  of  one  year,  which  he 
filed  in  this  court  after  the  transcript  was 
lodged  here.  We  should  have  noticed  It  spe- 
cially. We  did  not  do  so,  and  It  Is  our  duty 
to  rectify  the  error.  The  Judgment  which  we 
have  rendered  in  this  case  recognized  the 
fact  that  the  plaintiff  was  In  the  legal  pos- 
session of  the  property  claimed,  and  that 
the  defendant  was  not  His  acts  In  going 
upon  the  property,  cutting  down  timber,  and 
removing  the  same  were  therefore  the  acts 
of  a  trespasser,  and  the  demand  of  the  plain- 
tiff for  damages  for  the  same  was  one 
brought  upon  a  cause  of  action  ex  delicto, 
and  It  was  prescribed  by  one  year  as  to  acts 
committed  more  than  one  year  prior  to  the 
Institution  of  this  suit  unless  the  prescrip- 
tion was  Interrupted.  No  issue  under  the 
circumstances  of  the  case  was  raised  In  the 
district  court  as  to  that  prescription,  and  un- 
der article  902  of  the  Code  of  Practice  this 
cause  should  be  remanded  to  the  district 
court  for  trial  upon  the  issue  raised  by  the  ex- 
ception of  the  prescription  of  one  year.  We 
find  no  ground  set  up  In  the  application  for 
a  rehearing,  other  than  that  which  we  have 
Just  referred  to,  which  In  our  opinion  would 
warrant  us  in  granting  a  rehearing.  The  re- 
lief whlcb  we  think  appellee  thus  entitled  to 
can  be  accorded  without  the  necessity  of  a 
rehearing. 

For  the  reasons  herein  assigned.  It  Is  here- 
by ordered,  adjudged,  and  decreed  that  so 
much  of  the  Judgment  heretofore  rendered  In 
this  case  in  favor  of  the  plaintiff  against  the 
defendant  as  adjudged  and  decreed  that  "he 
recover  from  the  defendant  the  sum  of  $1,500 
for  having  trespassed  upon  said  land  and 
cut  down  a  large  number  of  trees  thereon 
and  hauled  away  and  sold  the  same,"  be, 
and  the  same  is,  hereby  annulled,  avoided, 
and  reversed,  and  It  is  now  ordered  and  de- 
creed that  the  demand  of  the  plaintiff  against 
the  defendant  for  damages  for  the  cutting 
down  of  the  trees  and  hauling  the  same  oft 
and  selling  them,  be,  and  it  Is,  left  open  for 
examination,  adjudication,  and  decision  by 
the  district  court  on  a  future  trial  upon  the 
issue  and  plea  of  the  prescription  of  one 
year,  and  for  that  purpose  and  to  that  ex- 
tent this  cause  is  hereby  ordered  to  be  re- 
manded to  the  district  court  for  further  pro- 
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ceedlnga.  Tb»  application  for  a  retaeatliiK  is 
refused,  and  our  Jndgment  remains  undis- 
turbed, except  as  above  altered. 


liADD  At  aL  T.  POWBLL  et  aL 
(Supreme  Court  of  Alabama.     Feb.  9,   1005.) 

1.  QUDETIRO  TTTLB— ESSWraiALS— POSSKSSION. 

To  maintain  a  bill  to  quiet  title  under 
Code  1896,  {  809,  complainant  must  have  ac- 
tual or  coustmctiTe  possession,  peaceable  and 
undisputed,  as  distinguished  from  a  disputed 
or  scrambling  possession. 

[Ed.  Note. — For  cases  in  point,  see  toL  41, 
Gent  Dig.  Quieting  Tide,  i  44.] 

2.  Same— ConsTBuoTiTK  Possession. 

In  the  absence  of  actual  posaession  of  land 
in  any  one  else,  the  holder  of  the  title  is  deem- 
ed to  be  in  constructive  possession. 

8.    SA.MK— EVIDBNCK. 

In  a  suit  to  quiet  title,  evidence  of  posses- 
sory acts  of  respondents  held  sufficient  to  so 
far  contest  complainants'  powession  as  to  de- 
feat their  right  to  maintain  the  suit 
4.  Sauk. 

In  a  suit  to  quiet  title,  evidence  as  to 
"whose  land  vaa  it  generally  known  as?"  was 
incompetent. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty;  Thomas  H.  Smith,  Chancellor. 

Bill  to  quiet  title  by  William  O.  Powell  and 
others  against  John  M.  Ladd  and  others. 
From  a  decree  granting  the  relief  prayed 
for,  respondents  appeal.    Reversed. 

Bestor,  Qray  &  Bestor,  for  appellants.  L. 
H.  &  E.  W.  Faith,  for  appellees. 


ANDERSON,  J.  This  bill  was  filed  to 
quiet  title  to  land,  under  section  809  of  the 
Code  of  1896.  This  court  has  repeatedly  held 
that  in  order  to  maintain  such  a  bill  the  com- 
plainant must  have  the  actual  or  constructive 
possession,  peaceable  and  undisputed,  as  con- 
tradistinguished from  a  disputed  or  scram- 
bling one.     Lyon  v.  Amdt  (Ala.)  88  South. 


242;  Randle  v.  Daughdrill  (Ala.)  89  South. 
162;  Brand  v.  U.  S.  a  Co.,  128  Ala.  579,  30 
South.  60;  Adler  v.  SulUvan,  116  Ala.  582, 22 
South.  8T. 

The  complainants  established  title  through 
their  ancestor,  W.  O.  Powell,  the  patentee, 
and  in  the  absence  of  the  actual  possession  of 
another  the  law  fixes  the  constructive  posses- 
sion in  him,  who  has  the  title.  The  complain- 
ants also  established  an  actual  possession  of 
a  part  of  the  land  by  the  said  Powell,  who 
bad  a  small  house  on  it,  and  cultivated  a 
small  portion  thereof  In  the  year  1862.  He 
died  in  1864,  and  the  land  was  abandoned  41 
years  ago,  the  house  disappeared,  timber 
grew  up  on  the  cleared  land,  and  it  has  been 
what  might  be  termed. wild  land  for  years. 
The  respondents  proved  possessory  acts  from 
1872  up  to  the  hearing  of  this  cause.  Said 
acts  consisted  of  getting  wood  off  the  land  at 
different  times,  selling  logs  and  cross-ties, 
permitting  a  timberman  to  camp  on  it,  Iceep- 
lug  trespassers  from  going  on  it  and  clearing 
it,  paying  taxes  thereon,  and  selling  the  same 
under  a  decree  of  the  probate  court  by  the 
heirs  of  John  M.  Ladd,  Sr.,  after  his  death. 
and  a  continuation  of  acts  of  dominion  by  his 
sons,  the  purchasers  at  the  sale.  We  do  not 
here  decide  that  these  acts  were  sufSdent 
to  divest  the  title  of  the  complainants,  as  this 
would  doubtless  be  a  proper  matta  for  the 
determination  of  a  Jury  in  an  action  at  law ; 
but  such  acts  are  coixdniy  sufficient  to  con- 
test the  possession  of  complainants  to  tlie  ex- 
tent of  defeating  their  right  to  maintain  this 
bill. 

The  evidence  as  to  "whose  land  was  It  gen- 
erally known  as?"  was  not  legal,  but  the  ex- 
clusion of  same  cannot  alter  the  conclusion 
reached. 

The  decree  of  the  chancellor  la  reversed, 
and  one  is  here  rendered  dismissing  the  bill. 

McCLELLAN,  C.  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concur. 
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JK88B  raaanim  piano  &  qboan  oo.  t. 

BRADLEY.* 
(Sopreme  Oonrt  of  Alabama.     May  18,  1903.) 

1.  Sttferscdkab  —  ScoFK  or  Revbdt— Apfu- 

UTION. 

While  a  iwtitlon  for  suiMrsedeaa  of  an 
execution  is  in  the  nature  of  a  bill  in  equity 
M  to  matter  of  discharge  alleged  in  the  petition, 
which  does  not  appear  of  record,  yet  such  mat- 
ter of  discharge  must  be  matter  arising  subse- 
quent, and  not  anterior,  to  the  judgment  on 
which  the  ezecntion  is  issued. 

2.  Saicc — FoanETTUBX  of  REPi.Eviif  Bond. 

Under  Code  1886,  {  1479,  providii^  that 
if  property  which  has  bieen  bonded  in  detinue 
bj  the  unsuccessful  party  be  delivered,  and  the 
assessed  damages  and  costs  be  not  paid,  the 
sheriff  must  make  return  of  that  fact  upon  the 
bond,  and  execution  must  issue  against  the 
obligors  for  sndt  damages  and  costs  as  may  be 
anpaid,  it  is  the  duty  of  the  sheriff  to  receive 
the  property,  and  make  return  on  the  bond  of 
the  fact  of  the  delivery  thereof,  where  it  is 
tendered  by  the  unsuccessful  party  within  due 
ume,  and  if  the  sheriff  falls  to  do  so,  and  in- 
stead thereof  returns  the  bond  a^  altogether 
forfeited,  an  execution  issued  on  the  bond  will 
be  superseded  on  petition  of  the  injured  party 
u  an  abuse  of  the  process  of  the  conrt. 

Appeal  from  Circuit  Court,  Butler  Ck>unty: 
J.  0.  RichardaoD,  Jndge. 

•T^o  be  oflBdally  reported." 

Petition  for  a  supersedeas  of  an  execution 
by  the  Jesse  French  Piano  &  Organ  Com- 
pany against  D.  I.  Bradley.  From  a  Judg- 
ment dismissing  the  petition,  plaintiff  ap- 
peals.    Reversed. 

Ray  Rosbton  and  C.  B.  Hamilton,  for  ap- 
pellant   D.  M.  Powell,  for  appellee. 

DOWDELL,  J.  This  is  a  petltitm  for  a 
supersedeas  of  an  execution  issued  by  tbe 
clerk  of  the  circuit  court  on  a  statutory  re- 
plevin bond  in  a  detinue  suit,  which  said 
bond  had  been  returned  by  tbe  sheriff  as 
forfeited.  A  demurrer  was  sustained  to  the 
petition,  and  upon  failure  of  the  petitioner 
to  further  plead  the  petition  was  dismissed. 
Prom  the  Judgment  of  tbe  court  dismissing 
the  petition  this  appeal  is  prosecuted. 

There  Is  but  one  assignment  of  error,  and 
this  la  based  on  the  ruling  of  the  court  In 
sustaining  the  demurrer.  The  petition, 
among  other  things,  shows  that  tbe  peti- 
tioner, who  was  the  plaintiff  in  tbe  detinue 
suit,  prosecuted  an  appeal  from  tbe  Judg- 
ment In  that  suit  to  this  court,  giving  secu- 
rity for  costs  and  executing  a  supersedeas 
bond.  Tbe  security  for  costs  In  said  appeal 
and  the  supersedeas  bond  were  not  given 
until  after  tbe  expiration  of  80  days  from  the 
rendition  of  the  Judgment  in  the  detinne  rait, 
but  before  tbe  return  of  tbe  replevin  bond 
by  tbe  sheriff  as  baying  been  forfeited.  Tbe 
petition  further  shows  that  on  the  80tb  of 
June,  1908,  tbe  Judgment  appealed  from  In 
the  detinue  suit  was  a£Brmed  by  this  court 
(35  South.  44),  and  on  the  28tb  of  July  1903, 
and  within  30  days  after  said  Judgment  of 

*B«lMsrliic  denied  Jnae  SO,  IMS. 


affirmance  by  tbis  court,  the  petitioner  de- 
livered the  piano  to  tbe  sheriff,  but  tbe  sher- 
iff, on  the  solicitation  of  tbe  defendant,  re- 
fused to  receive  tbe  same,  and  on  the  Ist 
day  of  August  thereafter  returned  the  re- 
plevin bond  with  hla  Indorsement  of  for- 
feiture thereon,  and  thereupon  tbe  clerk 
issued  the  execution  which  is  now  sought  to 
be  superseded. 

As  a  proposition  of  laW,  tbe  doctrine  seems 
to  be  well  settled  by  former  adjudications 
of  this  court  that  matter  existing  anterior 
to  the  judgment  cannot  be  made  a  ground 
for  supersedeas  of  an  execution  Issued  on 
such  judgment  Marshall  t.  Caudler,  21 
Ala.  490;  Matthews  t.  Robinson,  20  Ala. 
130;  State  v.  Beasley,  46  Ala.  81;  Thomp- 
son y.  Lasslter,  88  Ala.  536,  6  South.  83. 
On  a  petition  for  supersedeas  of  an  execu- 
tion It  was  said  by  this  court  in  Branch 
Bank  y.  Coleman,  20  Ala.  140:  "The  pro- 
ceeding in  this  case  cannot  be  regarded  as  a 
proceeding  at  common  law  in  the  strict 
sense  of  that  term.  It  is  substituted.  In  our 
practice,  for  tbe  writ  of  audita  querela,  and 
the  same  roles  which  govern  tbe  one  must 
regulate  the  other,  with  but  slight  excep- 
tions [citing  Lockbart  v.  McMroy,  4  Ala. 
572;  Edwards  y.  Lewis,  16  Ala.  813;  Dnn- 
lap  y.  Clements,  18  Ala.  778;  Rutland  y. 
Pippin.  7  Ala.  469].  This  writ  and  the 
proceeding  on  which  it  was  founded,  were  in 
the  nature  of  a  bill  in  equity  (1  Bac.  Ab.  807; 
2  Blac.  Com.  405);  and  the  ground  of  tbe 
Jurisdiction  to  award  it  is  said  to  be  the 
power  and  duty  of  all  courts  to  prevent  the 
abuse  of  tiielr  process  where  an  Improper 
or  unjust  tise  Is  attempted  to  be  made  of  it 
(Lockhart  v.  McElroy,  supra).  Indeed,  it 
may  be  properly  regarded  in  all  Instances 
in  which  the  matter  of  discbarge  insiated 
upon  in  the  petition  does  not  appear  on  tbe 
record  as  a  substitute  for  a  bill  in  equity. 
Great  latitude  must  therefore  be  allowed  in 
making  up  tbe  issue,  and  a  corresponding 
latitude  extended  to  the  proof  under  such 
issue.  So  tbat  even  if  the  matter  relied 
upon  by  the  petitioner  would  form  a  good 
equitable  satisfaction  of  the  Judgment,  which 
the  writ  of  execution  is  used  to  enforce,  it 
may  be  Inquired  into  in  tbis  way,  and  the 
execution  perpetually  superseded."  From 
the  above  autboritiea  it  will  be  seen  tbat  the 
primary  and  principal  object  of  the  remedy 
by  tbe  writ  of  supersedeas  Is  to  prevent  tbe 
abuse  of  the  process  of  the  court  and,  while 
It  is  said  to  be  In  the  nature  of  a  bill  in 
equity  as  to  matter  of  discharge  Insisted  on 
in  tbe  petition,  which  does  not  appear  of 
record,  such  matter  of  discharge  insisted  on 
in  tbe  petition  must  be  matter  arising  sub- 
sequent to,  and  not  anterior  to,  the  Judg- 
ment In  cases  like  tbe  one  before  us, 
where  a  -  replevin  bond  has  been  executed, 
the  statute  (section  1479  of  the  Code  of  1896) 
provides,  among  other  things,  that,  "if  tbe 
property    be   delivered,    and   tbe   damages 
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assessed  for  Its  detention  and  the  costs  be 
not  paid,  the  sheriff  must  upon  the  bond 
make  return  of  the  fact,  and  execution  mast 
Issue  against  any  or  all  of  the  obligors  for 
such  damages  and  costs,  or  for  either,  as 
elthor  may  be  unpaid."  The  petition  avers 
a  delivery  of  the  piano,  the  property  replev- 
ied, or  what  was  equivalent  thereto,  an 
offer  to  deliver  and  a  refusal  by  the  sherlfl! 
to  receive  the  same;  and  this  within  30  days 
after  the  judgment  of  affirmance  by  this 
court.  On  the  facts  averred  in  the  petition, 
and  which  were  confessed  on  demurrer.  It 
was  the  duty  of  the  sheriff  to  have  received 
the  piano,  and  made  return  on  the  bond  of 
the  fact  of  the  delivery,  in  accordance  with 
the  directions  in  the  statute.  This  the  sheriff 
did  not  do,  but  Instead  thereof  returned  the 
bond  as  forfeited  in  toto.  This  action  de- 
prived the  petitioner  of  a  clear  legal  right, 
and  operated  an  injustice  to  It  through  an 
Improper  use  of  the  process  of  the  court, 
and  to  meet  and  correct  such  wrong  It  is 
that  the  remedy  here  employed,  of  a  petition 
for  a  supersedeas  of  the  execution,  la  pe- 
culiarly adapted. 

Our  conclusion  is  that  the  court  erred  in 
sustaining  the  demurrer  to  the  petition,  and 
it  follows  that  the  judgment  appealed  from 
must  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  O.  J.,  and  SIMPSON,  AN- 
DERSON, and  DENSON,  JJ.,  concur. 


SALOMON  et  al.  v.  TATLOR. 
(Supreme  Court  of  Florida.     July  3,  1905.) 

APPBAli— Pabties  IirrEBKSTBn. 

An  appeal  entered  by  those  not  parties  to 
a  suit  in  the  names  of  a  party  and  tJsemselves 
will  be  diamissed  f  there  bein?  no  showing  prior 
to  the  appeal  that  those  prosecuting  tiie  appeal 
were  Interested  as  privies  or  otherwise. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Gent  Dig.  Appeal  and  Error,  (  925.] 

(Syllabus  by  the  Court) 

In  Banc.  Appeal  from  Circuit  Court,  Jef- 
ferson County;  John  W.  Malone,  Judge. 

Action  by  Thomas  J.  Taylor  against  Ju- 
lius Salomon  and  others.  Decree  for  plain- 
tiff, and  the  Belknap  Hardware  &  Manufac- 
turing Company  and  others  appeal.  Dis- 
missed. 

Llddon  &  Smith,  for  appellants.  Thoa.  U 
Clarke,  for  appellee. 

PER  CURIAM.  The  Belknap  Hardware 
Company  and  the  Hargadine-McKitixick 
Dry  Goods  (Company  sued  out  this  appeal  on 
July  SO,  1904,  in  their  own  name  and  in  the 
name  of  Julius  Salomon,  as  assignee  of 
Thomas  J.  Taylor,  from  a  decree  of  the  date 
of  February  9,  1004,  purporting  to  have  been 
uiude  in  a  suit  wherein  the  said  Taylor  was 


complainant  and  the  said  Salomon  aa  as- 
signee and  the  said  corporations  were  de- 
fendants. Tlie  only  decree  in  the  record  is 
one  entered  in  a  suit  between  the  said  Tay- 
lor and  the  said  Salomon  as  assignee  alone. 
There  is  nothing  In  the  record  prior  in  time 
to  the  entry  of  the  appeal  to  show  that  the 
corporations  were,  or  even  offered  to  become, 
parties  to  the  suit,  nor  that  they  had  any 
interest  In  the  subject-matter  of  the  suit,  as 
privies  or  otherwise;  and  the  appeal  la  there- 
fore dismissed  at  their  cost. 


OUNBX  V.  SWBETSER  et  al. 

(Supreme  Court  of  Florida,  Division  A.  'March 

18.  1903.) 

Error  to  Circuit  Court,  HtllsboTongh  Ooonty; 
W.  A.  Carter,  Referee. 

Action  by  George  D.  Sweetser,  John  H. 
Sweetaer,  Theodore  K.  Pembroke,  Joseph  H. 
Bnmstead,  George  L.  Putnam,  and  Howard  P. 
Sweetser,  copartners  doing  business  under  the 
firm  name  of  Sweetaer,  Pembroke  &  Co.  against 
Edward  R.  Gunby,  as  assignee  for  the  benefit 
of  A.  H.  Hayden.  Judgment  for  plaintiffs,  and 
defendant  brings  error. 

O.  O.  Whltaker,  for  plaintiff  hi  error.  P. 
M.  Simonton,  for  defendants  in  error. 

PEB  CURIAM.     The  judgment  is  affirmed. 


HOSKINS  t:  BUTLER. 
(Supreme  Court  of  Florida.    March  10,  1903.) 

In  Banc.  Error  to  Circuit  Court,  Jackson 
County. 

Writ  by  0.  J.  BuUer  against  W.  H.  Hoskins. 
Judgment  for  plaintiff,  and  defendant  brings 
error. 

C.  L.  Wilson,  for  plaintiff  in  error.    J.  M. 

Calhoun,  for  defendant  in  eiTor. 

PER  CURIAM.  Dismissed  on  motion  of 
counsel  tor  defendant  in  error. 


PALMER  et  al.  r.  FINLBT. 

(Supreme  Court  of  Florida.    June  27, 1905.). 

In  Banc.  Action  by  Julia  D.  Finley,  as  ad- 
ministratrix of  the  estate  of  Samuel  Y.  Finley, 
deceased,  against  Thomas  Palmer  and  others. 
Decree  for  complainant,  and  defendants  appeal. 

C.  0.  Whltaker,  for  appellee. 

PER  CURIAM.  Cause  dismiased,  on  mo- 
tion of  counsel  for  appellee. 


WEST  et  aL  v.  DAVIS. 

(Supreme  Court  of  Florida,  Division  A.    June 

27,  1906.) 

E^ror  to -Circuit  Court,  Hamilton  County; 
Bascom  H.  Palmer,  Judge. 

Action  by  J.  M.  Davis  against  E.  B.  West  and 
others.  Judgment  for  plaintiff,  and  defendants 
bring  error. 

C!ooper  &  Oooper,  Reee  &  Bees,  and  Robin- 
son, Small  &  Stephens,  for  plaintiffs  in  error. 
M.  F.  Horse  and  O.  D.  Tuten,  for  defendant  in 
error. 

PER  CURIAM.    The  judgment  is  affirmed. 
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JOHNSQN  r.  WALKBR. 

(Saprcme  Court  of  MiaslMippi.    Jnly  Zi,  1906.) 

L  Bastaxdt  Pbockedinob— Diskissai.. 

Dismissal  of  a  bastardy  suit  withoat  prej- 
udice is  not  a  bar  to  the  institution  of  another 
(Hit 

[Ed.   Note. — For  cases  in  point,  M*  wi.  9, 
Cent.  Dig.  Bastards,  §  48.] 

2.  Samk— JuaiBDicriON. 

Under  Ck>de  1892,  {  249,  authorizing  a  sin- 
gle woman  delivered  of  a  bastard  to  make  com- 
plaint against  the  father  of  the  child  to  any 
justice  of  the  peace  of  the  county  where  she 
may  be  delivered,  a  justice  of  the  peace  of  one 
diiitrict  may  issue  a  bastardy  warrant  and  try 
the  canae,  Utough  the  affidavit  was  made  before 
a  justice  of  another  district,  and  though  de- 
fendant was  a  householder  and  resident  of  nei- 
ther of  the  districts,  notwithstanding  the  pro- 
visions of  section  2S95,  requiring  ordinary  jus- 
tice suits  against  freeholders  or  Bouseholders  to 
be  brought  in  the  district  in  which  defendant 
resides,  etc. 

[Ed.    Note. — For  cases  in  point,  ■••  toL  6^ 
Cent.  Dig.  Bastards,  {  82.] 

3.  Same— AniDAViT. 

Under  Code  1892,  8  934,  authorizing  jus- 
tires  of  the  peace  to  administer  oaths  and  take 
affidavits  whenever  the  same  may  be  necessary 
or  proper  in  proceedings  in  any  court,  a  bas- 
tardy aiBdavit,  if  required  by  section  249,  may 
be  made  before  a  justice  other  than  the  one 
who  issues  the  warrant  and  tries  the  case. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Bastards,  i  lOS.] 

4.  Same — Issux. 

Where  plaintiff  In  bastardy  proceedings 
files  an  affidavit  and  declaration  alleging  that 
defendant  is  the  father  of  the  child,  and  de- 
fendant flies  his  affidavit  traversing  the  allega- 
tion, and  goes  to  trial  on  the  issue  so  made 
without  objection  until  after  judgment,  an  is- 
sue is  sufficiently  made  up  to  satisfy  Code  1892, 
f  252,  requiring  the  circuit  court  in  bastardy 
proceedings  to  have  an  issue  made  up  as  to 
whether  uie  reputed  father  is  the  real  father 
or  not 

5.  Saitb— Pbeskrcx  or  Child. 

In  bastardy  proceedings,  the  momentary 
presence  of  the  child  in  the  courtroom  was  not 
reversible  error,  where  plainttfTs  counsel  im- 
mediately am  quietly  directed  that  it  be  re- 
moved, and  no  profert  of  the  child  was  made 
to  the  jury,  nor  offered  to  be  made,  and  no 
reference  thereto  was  made  by  the  counsel  in 
the  presence  and  hearing  of  the  jury. 

[Ed.  Note. — For  cases  in  point,  ae«  voL  6, 
Cent  Dig.  Bastards,  U  178,  2Sa] 

6L  SAias—EvTDEifCE— Declarations. 

In  bastardy  proceedings,  declarations  made 
by  the  mother  during  travail  relative  to  the 
paternity  of  the  child  are  competent  although 
th<>  mother  survives,  notwithstanding  <k>de 
1892,  I  257,  declaring  such  declarations  admis- 
sible after  the  death  of  the  mother,  when  prov- 
ed to  be  dying  declarations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Gent  Dig.  Bastards,  §  100.] 

7.  Same— Hakicless  Bbbob. 

In  bastardy  proceedings,  where  competent 
declarations  of  plaintiff  made  during  travail  as 
to  the  paternity  of  the  child  were  admitted  and 
were  before  the  jury,  subsequent  testimony  rela- 
tive to  tha  same  matter  was  not  so  prejudicial 
as  to  warrant  a  reversal,  when  oonaidered  with 
iostmetioos  directing  ths  jury  to  weigh  such 
statements  and  declarations  with  great  caution, 
and  stating  that  they  wer*  not  binding  on  de- 
fendant 

88  SO.— 4 


&  Sake. 

In  bastardy  proeeedlnga,  tha  axdnaion  of 
evidence  that  piaintilf,  who  was  I  young  girl, 
denied  up  to  uie  date  of  her  confinement  that 
she  was  pregnant,  or  that  she  had  ever  had 
criminal  conveiaauon  with  any  man,  was  not 
prejudicial  error. 

9.  Sake. 

In  bastardy  proceedings,  where  defendant 
had  admitted  that  ne  had  bem  engaged  to  plain- 
tiff, and  continued  to  visit  her  after  the  engage- 
ment was  canceled,  and  was  with  her  alone  at 
night  at  the  times  and  places  and  under  the 
circumstances  detailed  by  her  as  being  the 
times  and  places  when  the  acts  of  intercourse 
took  place,  the  exclusion  of  testimonv  that  the 
engagement  had  never  been  renewed  was  not 
prejudicial  error. 

10.  Appeal— BsTOFPXi,  to  Allege  Bbbob. 

In  bastardy  proceedings,  defendant  could 
not  complain  of  testimony  that  plaintiff  had 
had  him  arrested  on  a  charge  of  seduction, 
where  the  testimony  was  brought  out  by  de- 
fendant's own  counsel  on  cross-examination 
over  the  objection  of  plaintiff's  counsel,  and  in 
spite  of  the  ruling  of  the  court  sustaining  the 
objection. 

11.  Bastabdt  Pboceedinos— iRBTBuonons. 

In  bastardy  proceedings,  an  instruction  in 
the  exact  language  of  Code  1802,  S  258,  au- 
thorizing the  jury  to  assess  such  damages  as  it 
may  think  proper  in  complainant's  favor,  and 
to  direct  the  same  to  be  paid  annually  or  other- 
wise for  any  term  of  years  not  exceeding  18, 
etc.,  is  correct. 

Appeal  from  Circuit  Conrt,  Tate  County; 
J.  B.  Boothe,  Judge. 

Bastardy  proceedings  by  Kittle  Lou  Wal- 
ker against  Sidney  Johnson.  From  the 
Judgment  rendered,  defendant  appeals.  Af- 
firmed. 

W.  J.  Bas^  for  appellant  J.  F.  Dean, 
for  appellee. 

HOUSTON,  Special  Judge.  This  Is  a  {o^ 
ceedlng  under  chapter  15,  Oode  1892,  by  ap- 
pellee against  appellant  On  August  16, 
1904,  appellee,  a  single  woman,  resldiant  in 
Tate  county,  was  delivered  of  a  child  there- 
in. The  next  day  she  made  affidavit  before 
J.  H.  Wallace,  a  Justice  of  the  peace  of  dis- 
trict No.  6  of  said  county,  under  section  249, 
Oode  1892,  alleging  that  appellaut  was  its 
father.  On  tbe  return  day  she  appeared  be- 
fore Wallace,  withdrew  the  affidavit,  and 
dismissed  her  suit;  tbe  judgment  reciting 
that  the  dismissal  was  "without  prejudice." 
On  the  aame  day  she  made  another  affidavit 
before  McKinnon,  justice  of  the  peace  of  dis- 
trict No.  3,  taken  before  C.  P.  Vamer,  an- 
other justice  of  the  peace  of  district  No.  4 
of  said  county,  and  he  Issued  bis  warrant 
upon  it.  On  tbe  return  day  thereof,  appel- 
lant made  a  motion  to  dismiss  the  case  be- 
cause of  the  above  facts,  alleging  and  prov- 
ing also  that  defendant  below  was  a  house- 
holder and  resident  of  district  No.  6.  This 
motion  being  overruled,  Vamer,  after  trial, 
required  blm  to  give  bond  for  his  appear- 
ance in  tbe  circuit  court  In  the  circuit 
court,  plaintiff  below  filed  her  declaration. 
Defendant  renewed  his  motion,  wbicb  being 
overruled,  be  traversed  tbe  allegations  of 
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said  declaration.  Trial  being  bad  upon  tbe 
meritB,  tbe  Jury  returned  a  verdict  for  |1,000. 
Judgment  was  entered  thereon,  ordering  de- 
fendant to  pay  said  Bum  at  once,  or  to  exe- 
cute bis  bond  for  $1,000  payable  to  tbe  state, 
to  pay  on  tbe  Ist  day  of  January,  1905,  and 
annually  thereafter,  for  nine  years,  tbe  sum 
of  $100  for  tbe  support  and  education  of  said 
child,  etc.  After  motion  for  new  trial  was 
overruled,  defendant  prosecuted  this  appeal. 

We  tblnk  the  motion  to  dismiss  was  prop- 
erly overruled.  That  tbe  dismissal  "with- 
out prejudice"  before  Wallace,  Justice  of  the 
peace,  did  not  bar  tbe  appellee  from  insti- 
tuting anotba  suit,  and  was  not  res  ad- 
Judlcata,  is  settled  by  Wilson  &  Gray  v. 
May  Pants  Co.  (Miss.)  37  South.  813.  Coun- 
sel for  appellant  cites  3  Bnc.  PI.  &  Prac.  300, 
to  tbe  effect  that  an  adjudication  In  this 
proceeding  Is  ^  bar  to  a  subsequent  prosecu- 
tion on  tbe  same  charge;  but  tbe  very  au- 
thorily  adds  this:  "But  it  seems  that,  un- 
less tbe  Judgment  is  on  the  merits,  it  cannot 
be  pleaded  in  bar" — and  cites  decisions  of 
several  states,  and  tbey  and  tbe  footnotes 
fully  sustain  tbe  proposition  that  it  is  not  a 
bar  unless  the  case  is  tried  on  its  merits. 
See,  also,  footnotes  to  5  Cyc.  674,  Mooney 
V.  State,  96  111.  App.  622,  and  Weatherford 
V.  Weatherford,  66  Am.  Dec.  221,  note. 

Justice  of  tbe  Peace  Vamer  bad  authority 
to  Issue  tbe  warrant  and  Jurisdiction  to  try 
tbe  case,  even  though  tbe  affidavit  was  made 
before  the  Justice  of  tbe  peace  of  another 
district,  and  tbe  defendant  was  a  house- 
holder and  resident  in  neither  of  tbelr  dis- 
tricts. Section  2395,  Code  1892,  has  no  ap- 
plication to  this  character  of  proceedings. 
Chapter  15,  Code  1892,  is  sul  generis.  Sec- 
tion 249  thereof  provides  that  the  mother 
can  make  complaint  before  any  Justice  of 
tbe  peace  of  the  county  where  she  may  be 
delivered,"  etc.  No  affidavit  and  no  writ- 
ten complaint  is  expressly  required  by  tbe 
statute.  But,  even  if  an  affidavit  were  re- 
quired, it  can  be  made  before  a  Justice  of 
tbe  peace  other  than  the  one  who  issues  tbe 
warrant  and  tries  tbe  case.  Section  934, 
Code  1892;  Mooney  v.  State,  96  111.  App.  622; 
3  Ency.  P1..&  Prac.  286-298. 

As  to  an  issue  not  being  made  up,  even 
if  there  is  any  necessity  for  a  formal  issue 
or  formal  pleadings,  other  than  tbe  denial 
by  defendant  of  the  charge  (as  it  Is  said 
there  Is  not  in  the  last  two  authorities  cited), 
the  issue  was  properly  made  up  in  tbe  in- 
stant case,  within  the  contemplation  of  sec- 
tion 252,  Code  1892.  Tbe  affidavit  and  dec- 
laration of  the  plaintiff  were  filed,  alleging 
that  tbe  defendant  was  tbe  father  of  tbe 
child,  and  the  defendant  filed  his  affidavit  in 
the  circuit  court,  traversing  this  allegation. 
Besides,  defendant  went  to  trial  on  this  is- 
sue, without  making  objection  until  after 
Judgment  in  bis  motion  for  a  new  trial. 

The  assignment  of  error  as  to  tbe  child 
being  brought  into  court  is  untenable.  There 
is  diversity  of  opinion  as  to  whether  the 


child  may  not  be  exhibited  before  tbe  Jury 
for  their  inspection  as  evidence  in  the  case 
to  show  its  resemblance  to  defendant,  by 
comparing  tbe  features  and  appearance  of 
tbe  two,  and  as  to  whether  counsel  may  not 
draw  attention  to  and  comment  <m  this  re- 
semblance. Among  others,  tbe  states  of 
Iowa,  North  Carolina,  and  Massachusetts 
permit  this  to  be  done.  See  Hanawalt  v. 
State  (Wis.)  24  N.  W.  489,  54  Am.  Bep.  589; 
Scott  V.  Donovan,  153  Mass.  379,  26  N.  E. 
871.  We  are  not  called  upon  in  this  case 
to  express  any  opinion  as  to  which  is  the 
better  and  sounder  doctrine,  as  this  record 
shows  affirmatively  that,  as  soon  as  tbe 
motbw  brought  tbe  child  into  the  court- 
room, plaintiff's  counsel  directed  plalntlfTs 
father  in  an  undertone  to  have  it  removed, 
which  was  done  by  plaintiff's  sister,  who 
was  only  about  30  feet  away;  that  tbe  child 
was  in  tbe  presence  of  tbe  Jury  for  only 
about  two  minutes;  that  no  profert  of  the 
child  was  made  to  the  Jury,  and  none  offered 
to  be  made;  nor  was  any  reference  to  tbe 
baby  made  by  counsel  in  the  presence  and 
bearing  of  tbe  Jury,  and  no  attention  called 
to  it  in  any  way.  The  authorities  are  uni- 
form on  the  proposition  that  this  does  not 
constitute  error — certainly  not  reversible  er- 
ror. In  Hutchinson  v.  State,  19  Neb.  266, 
27  N.  W.  114,  tbe  mother  held  tbe  chUd  in 
her  arms  in  plain  view  of  the  Jury  during 
the  entire  time  that  she  was  testifying  as  a 
witness,  to  which  due  objection  and  excep- 
tion was  taken.  The  court  said,  inter  alia: 
"It  must  be  apparent  to  any  mind  that  tbe 
mere  presence  of  the  child  could  have  no 
prejudicial  effect  upon  tbe  rights  of  defend- 
ant" 

Nor  do  we  think  that  the  admission  of  tbe 
evidence  as  to  the  declaration  made  by  com- 
plainant during  travail  relative  to  the  pa- 
ternity of  tbe  child  constituted  reversible  er- 
ror. This  question  has  never  been  adjudi- 
cated by  this  court  The  declllons  are  not 
uniform  as  to  the  admissibility  of  such  dec- 
larations; but  the  better  doctrine'  seems  to 
be  that  tbey  are  admissible  for  tbe  purpose 
of  corroborating  her  evidence.  6  Cyc.  660, 
661,  while  saying  that  "declarations  of  tbe 
prosecutrix  tending  to  corroborate  her  tes- 
timony are  generally  inadmissible,"  imme- 
diately adds  "accusations  of  the  defendant 
during  her  travail  ma^,  however,  be  shown 
in  corroboration  of  her  evidence" — citing 
cases.  See,  also,  Benton  v.  Starr,  68  Conn. 
285,  20  Atl.  450;  Harty  v.  Malloy,  67  Oonn. 
339,  35  Atl.  259;  Scott  v.  Donovan,  153  Mass. 
378,  26  N.  B.  871;  Bobbins  v.  Smith,  47  Oonn. 
182;  Beed  v.  Hasklns,  116  Mass.  199.  Wig- 
more,  who  Is  recognized  as  one  of  the  high- 
est authorities  on  the  sabject  of  Evidence, 
in  bis  valuable  new  book  says:  "There  is 
no  reason  why  this  should  not  be  the  genosl 
rule."  And  this,  on  common-law  principles. 
Wlgmore  on  Evidence,  vol.  2,  p.  1340,  S  1141. 
While  the  text  of  2  Ency.  of  Evidence,  p. 
244,  cited  in  the  able  and  ezbausttve  brief 
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of  counsel  for  aKwIlant,  seemB  to  deny  the 
competence  of  snch  evidence,  yet,  In  tbe  note 
thereto  (pages  24B,  246),  It  uses  this  lan- 
Kuge:  "Tbe  mothor  Is  a  competent  witness 
to  show  in  corroboration  of  her  testimony 
that  In  the  time  of  her  travail  she  accused 
the  defendant  of  being  the  father  of  the 
child."  Also,  that  "declarationB  of  the  com- 
plainant made  during  travail  as  to  the  pa- 
ternity of  tbe  child  are  admissible  in  corrob- 
oration of  her  testimony."  Counsel  in  his 
brief  says:  "The  doctor  could  not  tell  what 
she  said" — and  cites  Weatherford  v.  Weath- 
erford,  56  Am.  Dec.  219,  note,  and  Eddy  v. 
Gray,  4  Allen  (Mass.)  436.  These  cases  only 
hold  that  the  declarations  which  the  attend- 
ing physician  made  to  h«r  during  travail 
relative  to  her  condition  or  peril  are  admia- 
slble.  They  do  not  apply  to  what  she  might 
have  said  to  him.  In  the  instant  case  the 
record  does  not  show  that  Dr.  Orr  said  any- 
thing whatever  to  her  abont  her  condition 
or  peril.  He  asked  her  how  long  she  was 
going  to  stick  to  the  fact  that  It  was  Sidney 
Johnson.     She  replied,  "Until  I  die." 

It  follows  that  instruction  No.  4,  given  the 
plaintiff,  was  not  error.  It  only  tells  the 
Jury  that  It  may  considw  the  declaration  of 
plalntur,  that  defendant  was  the  father  of 
the  dilld,  tn  connection  with  all  the  other 
testimony  in  the  case,  and  give  it  such 
wdght  as  they  may  deem  proper.  Nor  do 
we  think  that  section  257,  (3ode  1892,  mili- 
tates against,  or  excludes,  the  conclnsion  that 
such  declarations  are  admissible.  By  Its  ex- 
press language  that  section  purports  to  deal 
with,  and  as  a  matter  of  fact  only  and  mere- 
ly deals  with,  the  admissibility,  after  w 
"when  the  mother  is  dead,"  of  her  declara- 
tions In  her  travail,  and  was  simply  intended 
to  extend  the  doctrine  of  admissibility  to  the 
period  after  her  death,  and  in  the  contin- 
gency that  she  should  die,  and  to  provide 
that  in  the  event  of  such  a  contingency  they 
might.  If  proved  to  be  her  dying  declarations, 
l>e  received  in  evidence,  not  as  corroborative 
merely,  but  as  original  substantive  evidence, 
whoi  the  trial  of  the  case  occurred  after  her 
death.  It  left  the  question  as  to  their  admis- 
sibility when  she  was  living  at  the  time  the 
case  was  tried.  Just  as  it  was  before  its  pas- 
sage. Without  this  statute,  the  mother's 
deathbed  declarations  as  to  the  paternity  of 
tbe  child  were  generally  held  to  be  ioadmissi- 
ble.  5  Cyc.  661,  note.  The  sole  and  only  ob- 
ject of  the  statute  was  to  extend  the  doctrine 
as  to  dying  declarations  to  such  declarations 
of  the  mother  in  bastardy  proceedings,  and 
to  place  beyond  controversy  their  admissibil- 
ity, not  merely  as  corroborative,  but  as  orig- 
inal and  substantive,  evidence. 

In  our  (pinion  the  testimony  of  Mrs.  Per- 
kins that  appellee,  during  her  travail,  told 
witness  that  appellant  was  the  fathor  of  her 
child,  was  admissible,  This  being  so^  the 
Jory  already  having  before  it  this  competent 
evidence  as  to  that  statement,  we  are  unable 
to  aee  from  this  record  how  the  subsequent 


testimony  of  Dr.  Orr  and  Mrs.  Florence 
Walker,  the  mother  of  appellant,  relative  to 
this  same  matter  and  only  cumulative,  coold 
<^>erate  so  prejudicially  upon  the  rights  ot 
defendant  with  the  Jury  as  to  warrant  us  In 
reversing  this  case.  The  court  expressly  in- 
structed the  Jury,  at  defendant's  request, 
that  they  should  carefully  weigh  and  con- 
sider with  great  caution  these  statements 
made  by  the  plaintiff  as  to  who  was  the 
father  of  the  child,  and  that  such  statements 
and  declarations  made  by  the  plaintiff,  in  the 
absence  of  the  defendant  and  without  bis 
knowledge  or  sanction,  are  not  binding  upon 
him  and  cannot  affect  bis  interest,  and  fur- 
ther Instructed  them  "that  tbey  should  also 
carefully  weigh  the  plaintiff's  evidence,"  as 
"this  is  a  case  where  the  charge  is  easy  to 
fabricate  and  difficult  to  defend."  By  these 
instructions  tbe  declarations  complained  of 
became  almost  as  "fangless  serpents  and 
shorn  Sampsons,"  so  far  as  being  able  to 
work  harm  to  defendant  was  concerned.  At 
least  these  cautionary  instructions,  with 
others,  were  quite  as  liberal  to  the  defendant 
as  he  was  entitled  to,  and  must  have  mini- 
mized the  effect  of  this  corroborative  evi- 


We  find  no  reversible  error  In  tbe  other  ex- 
ceptions to  tbe  ruling  of  tbe  court  on  the  evi- 
dence. Even  if  appellee  did  deny  up  to  the 
date  of  her  confinement  that  she  was  eu- 
clente,  or  that  she  had  ever  had  criminal  con- 
versation with  any  man,  this  was  but  natu- 
ral, and  what  every  young  girl  of  18  years 
would  have  done,  as  every  Juror  of  any  in- 
telligence would  know,  and  its  exclusion 
could  not  be  prejudicial  error.  Tbe  evidence 
fails  to  show  any  such  criminal  relations, 
and  the  verdict  of  the  Jury  settles  that  there 
were  none  at  the  period  of  conception.  Nor 
was  the  exclusion  of  the  testimony  of  defend- 
ant that  he  and  plaintiff  never  renewed  their 
engagement  to  marry  after  It  was  canceled 
during  Christmas  of  1002.  Be  had  previ- 
ously Bwom  to  this  before  the  Jury  without 
objection,  and  also  afterwards,  and  thereby 
secured  tbe  benefit  of  It  Besides  he  ex- 
pressly admits  that  they  were  engaged  about 
two  or  three  years  before  October,  1904,  and 
that  be  visited  her  often  for  several  years, 
and  still  continued  to  visit  her  "about  like 
be  bad  before  this  engagement  was  cancel- 
ed." He  further  admits  that  he  was  with 
the  appellee  alone  at  night,  at  the  very 
times,  places,  and  under  the  circumstances 
detailed  by  her  as  being  the  times  and  places 
when  he,  after  having  previously  failed  to 
subdue  her  chastity,  as  she  swears,  under 
promise  of  marriage,  persuaded  her  to  yield 
to  him,  polluted  her  prior  chastity,  blasted 
her  honor  and  hope,  and  blighted  her  futiu% 
happiness  and  life.  As  is  so  often  the  case, 
her  love  for  him  seemed  too  strong  for  her 
virtue,  as  It  is  often  too  strong  for  law  and 
morality.-  And  these  times  were  at  or  very 
near  the  proper  period  of  conception  accord- 
ing to  the  ordinary  course  of  nature  with  re- 
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spect  to  the  birth  of  the  child;  and  thoe 
was  no  evidence  that  the  period  at  her  ges- 
tation was  extraordinary  or  unnsnal.  In 
fact  he  admits  nearly  every  material  fact  and 
drcomstance  testified  to  by  her,  except  the 
actual  acts  of  Intercourse.  McCIellan  t. 
State,  66  Wis.  335,  28  N.  W.  347,  was  a  strik- 
ingly similar  case  to  the  Instant  one.  The 
court  there  said  "that  the  defendant  had 
been  alone  with  her  on  occasions  which  he 
admitted,  and  had  driven  home  with  her  sev- 
eral times  late  at  night  This  evidence  and 
these  circumstances  corroborate  the  testi- 
mony of  complainant,  and  we  cannot  say 
that  the  Jury  were  not  warranted  In  finding 
defendant  guilty  beyond  a  reasonable  doubt. 
It  was  only  material  that  defendant  had  in- 
tercourse with  her  at  or  near  the  proper  time 
which,  in  the  course  of  nature,  might  have 
made  him  the  father  of  the  child."  The 
complainant  was  only  18  years  old,  and  she 
would  not  at  all  likely  become  a  vrllllng  or 
swift  witness  against  an  Innocent  man. 
Cold,  willful,  and  corrupt  perjury  would  not 
be  likely  to  reside  in  the  tender  and  untu- 
tored nature  of  such  a  young  girl. 

Relative  to  the  appellant's  complaint  that 
the  court  allowed  appellee  to  testify  to  the 
fact  that  she  had  appellant  arrested,  char- 
ging him  with  seduction,  and  that  the  jury 
must  have  considered  this  in  determining  up- 
on their  verdict,  tills  record  shows  that  ap- 
pellant's counsel  himself  asked  appellee  this 
very  question  on  cross-examination;  and,  al- 
though appellee's  counsel  objected  and  the 
court  sustained  the  objection,  appellant's 
counsel,  without  reserving  an  exception,  con- 
tinued to  question  her  in  regard  to  it  with- 
out further  objection  from  counsel  for  appel- 
lee or  further  ruling  by  the  court  Under 
such  circumstances  we  fall  to  see  how  appel- 
lant can  now  snccessfully  or  consistently 
complain  of  this. 

As  to  the  other  exceptions  to  the  evidence 
respecting  the  conduct  of  this  once  spotless 
and  stainless,  but  now  sorrow-stricken,  dis- 
graced, and  deflowered  young  girl,  the  "glass 
of  whose  virginity"  was  broken  by  this  appel- 
lant (as  she  swears,  and  as  the  Jury  has 
found)  before  the  bud  of  girlhood  could 
bloom  or  blossom  Into  the  beautiful  flower  of 
Southern  womanhood,  and  whose  honor  and 
happiness  are  ruined  and  wrecked  and  lost 
forever,  we  content  ourselves  with  quot- 
ing and  commending  the  language  of  that 
great  Jurist  (Wm.  L.  Harris),  in  his  opinion 
found  In  Anonymous,  37  Miss.  58:  "The  in- 
terests of  Justice  do  not  require  It  nor  is  the 
good  of  society  promoted  by  permitting  the 
errors  of  a  woman's  whole  life  (perhaps  sorely 
repented  of  by  her,  though  never  forgiven  by 
the  community)  to  be  dragged  from  her  own 
lips,  and  perpetuated  in  Judicial  history,  for 
the  mere  gratification  of  her  seducer.  It  is 
a  sufficient  stigma  upon  the  age  that  while 
It  consigns  to  unatonable  infamy'  the  inex- 


perienced victim  who  has  yielded  herself  to 
his  gratification,  he  bears  no  part  in  public 
estimation,  or  at  least  a  very  InoHUidarable 
one,  in  the  degradation,  ruin,  and  lifelong 
wretchedness  he  has  produced.  The  state 
has  a  deep  interest  in  the  equality  of  punish- 
ment as  well  as  the  Inducement  to  reforma- 
tion, in  cases  of  this  character ;  and  the  dis- 
parity of  suCCerlng  and  inequality  in  social 
position,  already  existing,  should  neither  be 
augmented  nor  countenanced  by  tribunals  es- 
tablished to  administer  Justice."  We  think 
the  court  was  sufilciently  liberal  to  the  appel- 
lant in  regard  to  permitting  evidence  as  to 
the  conduct  and  character  of  appellee  in  tills 
case. 

We  find  no  reversible  error  in  the  actiMi  of 
the  learned  lower  court  in  the  modification 
of  the  instructions  asked  by  defendant,  or  In 
granting  those  requested  by  the  plaintiff.  In- 
struction No.  6  granted  the  plaintiff  was  in 
the  very  language  of  section  258,  Ck)de  1882, 
and  was  correct.  Even  if  instruction  No.  3 
given  for  the  plaintiff  was  error  (as  we  do 
not  think  it  was),  it  was  cured  by  the  very 
liboral  charges  given  for  the  defendant  es- 
pecially charge  No.  1,  relating  to  the  same 
phase  of  the  case.  Scarver  v.  State,  63  Miss. 
406;  Skates  v.  State,  64  Miss.  644,  1  South. 
843,  60  Am.  Rep.  70.  Even  in  a  murder 
charge,  an  erroneous  instruction  for  the  pros- 
ecution will  not  cause  the  reversal  of  a  death 
sentence,  if  the  instructions  for  the  accused 
BO  clearly  explain  the  law  that  the  Jury  can- 
not be  misled.    NelSMi  ▼.  State,  61  Miss.  212. 

On  account  of  the  commendable  zeal  and 
earnestness  displayed  by  counsel  for  appel- 
lant in  behalf  of  his  client  and  the  impor- 
tance of  our  decision  to  all  parties  concerned, 
we  have  given  an  even  and  unusually  careful 
considerattiw  to  this  case;  but  the  consider- 
ation has  not  resulted  in  our  being  able  to 
affirm  that  the  right  result  has  ngt  been 
reached  by  the  Jury,  and  that  the  same  re- 
sult would  not  inevitably  be  reached  on  a 
new  trial,  which  would  necessitate  a  rehear- 
ing and  a  rehashing  'of  the  harrowing  and 
not  morally  healthy  details  of  this  most  un- 
fortunate case,  without  any  corresponding 
good,  so  far  as  we  are  able  to  Judge,  after 
looking  back  over  a  completed  trial  and  care- 
fully scanning  and  conning  this  record.  The 
testimony  is  conflicting,  the  Jury  has  passed 
upon  these  controverted  questions  of  fact, 
and,  in  view  of  our  inability  to  say  that  It 
was  imwarranted  in  arriving  at  the  con- 
clusion evidenced  by  its  verdict,  or  that  it 
is  manifest  from  the  whole  record  that  its 
finding  is  clearly  wrong,  we  feel  constrained 
to  let  the  verdict  and  Judgment  stand.  R. 
R.  Co.  V.  Cantrell,  70  Miss.  329,  12  South. 
844;  R.  R.  Co.  V.  Williams,  67  Miss.  18,  7 
South.  279;  McAlexander  v.  Puryear,  48 
Miss.  420;  R.  R.  v.  Mason,  51  Miss.  284; 
Buckingham  t.  Walker,  48  Miss.  009. 

Affirmed. 
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(Supreme  Court  of  Miasiaaippi.    July  24,  1903.) 

Exxcunon— Tbust  Property. 

Under  the  deed  of  trust  of  C.  to  apply 
the  income  of  the  property  first  to  certain  pur- 
poses and  the  surplus  to  paying  a  mortgage 
thereon,  and  after  payment  of  the  mortgage  to 
distribnte  the  surplus  income  among  the  chil- 
dren of  C,  and  after  the  payment  of  the  mort- 
gage and  the  death  of  C.  to  hold  certain  of  the 
property  in  trust  for  R.,  one  of  said  children, 
the  trustees  to  convey  said  property  to  him  on 
his   request,   R.   has  no   interest   in   the   trust 

Property  subject  to  execution,  the  mortgage  not 
eing  paid,  and  C.  being  still  alive. 

Appeal  from  Cbanceiy  Court,  De  Soto 
County;    J.  C.  Wilson,  Chancellor. 

Suit  by  J.  D.  Fulmer,  trustee,  and  otbers, 
against  Jerome  Hill.  From  an  adverse  de- 
cree, defendant  appeals.    AfSrmed. 

Mrs.  Charlotte  C.  Cheatham  owned  a  large 
plantation  In  De  Soto  county,  and  had  three 
children,  Richard  Cheatham  and  two  others. 
The  property  was  Incumbered  with  a  mort- 
gage in  favor  of  Mrs.  L.  M.  Berry  for 
$12,000.  On  the  Slat  of  March,  188S,  she 
executed  a  trust  Instrument  by  which  she 
conveyed  this  plantation  to  a  trustee  upon 
the  following  trusts.  Inter  alia:  "The  trus- 
tee out  of  the  proceeds  of  the  rents  and 
profits  of  said  plantation  shall  pay,  first, 
the  cnrrent  taxes  upon  the  property;  next 
be  abaU  pay  the  Interest  annually  ac- 
cmlng  upon  the  mortgage  debt  due  to  the 
said  Mrs.  L.  M.  Berry;  and  then  he  shall 
pay  for  all  the  repairs  and  Improvements 
done  or  put  upon  the  said  property  by 
my  consent;  and  he  shall  then  pay  to  me 
the  sum  of  $1,200  per  annum  on  or  before  the 
first  day  of  January  of  each  -year.  The  bal- 
ance remaining  In  his  hands  shall  constitute 
a  fund  to  be  accumulated  for  the  purpose  of 
paying  tbe  mortgage  debt  due  to  Mrs.  L.  M. 
Berry  at  maturity  thereof.  When  the  said 
mortgage  shall  have  been  fully  paid  and  dis- 
charged, or  there  shall  have  accumulated  In 
the  hands  of  said  trustee  a  fund  sufficient 
for  the  payment  thereof,  then  the  said  trus- 
tee annually  thereafter,  on  or  before  the  first 
day  of  January  of  each  year  after  the  pay- 
ment of  taxes,  repairs  and  for  the  improve- 
ments put  upon  the  property  and  the  pay- 
ment of  the  annuity  herein  provided  for,  dis- 
tribnte any  other  sums  remaining  In  his 
bands  equally  between  my  three  children. 
The  trusts  herein  shall  continue  until  after 
my  death  and  until  after  the  payment  in  full 
of  the  mortgage  debt  hereinbefore  referred  to 
to  said  Mrs.  L^  M.  Berry.  At  my  death  (the 
mortgage  debt  then  paid)  the  trustee  shall 
thereafter  hold  tbe  following  described  land, 
to  wit  [describing  It],  in  trust  for  my  son 
Rlchaid  Cheatham,  but  neither  the  said  ben- 
eflcluy's  Interest  in  said  lands  nor  tbe  rents 


and  Issues  and  profits  therefrom  in  tbe  hands 
of  said  trustee,  shall  be  liable  to  be  taken  by 
any  of  tbe  creditors  of  the  said  Richard 
Cheatham,  except  such  debts  as  by  mortgage 
or  contract  shall  be  charged  thereon  specific- 
ally by  himself.  Whenever,  after  my  death 
and  after  the  payment  of  the  mortgage  debt 
hereinbefore  referred  to,  the  said  trustee 
shall  be  thereafter  requested  by  the  said 
Richard  Cheatham,  he  shall  convey  to  him, 
tbe  said  Richard  Cheatham,  the  legal  title  to 
the  lands  hereinbefore  referred  to."  This  In- 
strument was  duly  recorded.  Subsequently 
J.  D.  Fulmer  was  substituted  as  trustee  In 
the  trust  Instrument.  After  this  instrument 
had  been  executed  and  recorded,  Jerome  Hill 
obtained  a  judgment  against  Richard  Cheat- 
ham In  the  circuit  court,  and  bad  execution 
issued  and  levied  on  Richard  Cheatham's  in- 
terest in  tbe  lands.  J.  D.  Fulmer,  the  trus- 
tee, Richard  Cheatham,  and  Mrs.  Charlotte 
C.  Cheatham  then  filed  In  tbe  chancery  court 
tbe  bill  In  this  case,  setting  up  the  trust,  the 
terms  of  same  reciting  that  the  mortgage  bad 
never  been  paid  and  satisfied,  and  that  Mrs. 
Charlotte  C.  Cheatham  was  still  living,  and 
asking  that  the  levy  and  sale  thereunder  be 
enjoined  on  the  ground  that  it  would  be  a 
useless  cloud  upon  their  title  to  the  lands. 
Tbe  injunction  was  granted.  Defendant  de- 
murred to  tbe  bill.  Bis  demurrer  was  over- 
ruled, and  be  appeals. 

R.  L.  Dabney  and  J.  E.  Holmes,  for  .appel- 
lant   St.  John  Waddell,  for  appellees. 

TRULY,  J.  With  no  Intimation  of  opin- 
ion as  to  what  will  be  the  legal  status  of 
the  trust  estate  upon  the  payment  of  the  Ber- 
ry mortgage  and  after  the  death  of  the  gran- 
tor, Mrs.  C.  C.  Cheatham,  certain  It  is  that 
Richard  Cheatham's  enjoyment  of  the  In- 
come thereof  during  the  life  of  the  grantor 
Is  dependent  upon  the  payment  of  tbe  mort- 
gage, and  his  Interest  In  the  realty  constitut- 
ing the  trust  estate  contingent  upon  bis  sur- 
viving his  mother,  the  grantor.  It  being 
averred  in  the  bill  of  complaint  that  the  Ber- 
ry mortgage  is  as  yet  unpaid,  and  that  the 
grantor,  Mrs.  Cheatham,  yet  lives,  Richard 
Cheatham,  under  this  admitted  state  of 
facts,  owns  no  Interest  vendible  by  execution. 
As  aptly  phrased  In  the  lucid  and  logical 
written  opinion  of  the  chancellor:  "No  mat- 
ter what  may  happen  In  tbe  future,  this  is 
now  an  active  trust,  and,  no  matter  tf  Rich- 
ard may  later  have  the  right  to  the  legal  title 
by  demanding  a  deed,  it  does  not  now  exist, 
and  a  levy  thereon  would  be  premature.  He 
may  never  have  such  right" 

The  decree  overruling  the  demurrer  is  af- 
firmed, and  the  cause  remanded,  with  leave 
to  answer  within  60  days  from  filing  of  man- 
date in  the  court  below. 
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DAMPSKIBSAJSTIBSELSKABBT      HABIL 

et  aL  ▼.  UNITED  STATES  PIDBL- 

ITT  &  GDABANTY  00. 

(Supreme  Court  of  Alabama.     Feb.  16,  190S.) 

1.  PBnfOIPAI.  ARD  SUBCIT— BlOHTS  OV  SUBB- 
XT. 

Independent  of  statute,  a  creditor  cannot 
be  compelled  to  exercise  his  remedy  against  the 
principal  before  resorting  to  the  surety. 

[Ed.  Note. — For  oases  in  point,  see  vol.  40, 
Gent  Dig.  Principal  and  Surety,  H  888,  468.] 

2.  Sakk  —  BBqxTBST  to  Sub  —  Discbabob  ot 

SUBBTT. 

A  request  to  sue  a  principal  operates  to 
discharge  the  surety,  when,  by  the  negligence 
of  the  creditor,  the  means  of  recovering  the 
debt  has  been  lost  to  the  surety,  or  damage  has 
accrued  to  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Gent  Dig.  Principal  and  Surety,  {S  829,  835- 
836.] 

8.  Saicb  — Sun  Against  Subbtt  —  Noticb— 

DBFENgBS. 

Where  a  surety  is  sued  alone,  he  may  no- 
tiff  the  principal  to  defend,  and,  (Hi  the  latter's 
failure  to  indemnify  the  surety  and  defend,  the 
latter,  on  paying  tne  judgment,  in  the  absence 
of  fraud,  may  recover  the  amount  paid  from 
the  principal,  whether  Ute  latter  was  actually 
liable  or  not 

[Bd.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  St  497,  624.] 

4.   BHTOBCBMBIfT    OF   JUDQIfBNT— IRJUROTIOH. 

Where,  after  recovery  against  a  surety  for 
breach  of  a  building  contract,  the  owner  sued 
the  contractor,  who  Interposed  defenses  of  non 
est  factum,  that  die  delay  in  completing  the 
contract  was  due  to  extra  work  and  to  stoppage 
of  tiie  work  to  await  ins];)ection  by  the  owners 
Inspector,  and  a  plea  of  set-ofF,  together  with 
an  all^^  unauthorised  alteration  of  the  con- 
tract by  the  owner,  the  surety  was  not  en- 
titled to  an  injunction  to  restrain  the  enforce- 
ment of  the  jndt^ent  against  it  until  final  ad- 
judication of  the  suit  against  the  principal,  in 
the  absence  of  fraud,  based  on  such  defenses. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty. 

Bin  by  United  States  Fidelity  &  Guar- 
anty Company  against  the  Dampskibsak- 
tleselskabet  Babil  and  others.  From  a  de- 
cree overruling  demurrers  to  the  bill  and 
doiylug  a  motion  to  dismiss  for  wast  of 
eqtiity,  defendants  appeal.    Reversed. 

Gregory  L.  &  H.  T.  Smith,  for  appellants. 
Mitchell  &  Tonsmeire,  for  appellee. 


McCLBIiLAN,  O.  3.  It  appears  from  the 
bill  In  this  case,  as  amended,  that  the  appel- 
lee here  was  surety  upon  the  bond  of  Thomp- 
son-Bailey Machine  Works  for  the  faithful 
performance  of  a  contract  entered  Into  by 
the  principal  with  the  Dampsklbsaktleselska- 
bet  Habll,  a  corporation  under  the  laws  of 
the  kingdom  of  Norway.  That  corporation 
on  the  10th  day  of  June,  1900,  Instituted  a 
suit  against  appellee  as  surety  on  the  bond, 
and  after  a  contest  by  the  surety  obtained 
judgment  against  It  for  the  sum  of  $2,381.90, 
and  execution  had  been  issued  on  the  judg- 
ment. It  further  appears  that  on  the  12th  day 
of  November,  1900,  the  Habll  Company  In- 


stituted a  suit  against  members  of  the  firm  of 
Thompson-Balley  Machine  Works,  the  prin- 
dpala  In  the  bond,  for  the  breach  of  the  con- 
tract for  the  performance  of  which  the  txnd 
was  given.  The  Thompson-Balley  Company 
bad  Interposed  defenses  to  the  suit,  among 
them  non  est  factum,  the  general  Issue,  that 
the  delay  In  the  completion  of  the  contract 
was  due  to  extra  work  and  to  the  stoppage 
of  the  wwk  to  await  Inspection  by  the  In- 
spector of  the  company,  a  plea  of  set-off 
to  the  amount  of  $1,003.10,  and  an  unauthor- 
ized alteration  of  the  contract  by  the  plain- 
tiffs. The  prayer  of  the  bill  was  for  an  in- 
junction to  prevent  tlie  collection  of  the  Judg- 
ment against  appellee,  as  surety,  until  the 
final  adjudication  of  the  suit  of  the  Habll 
Company  against  Thompson  A  Bailey,  the 
principals.  On  the  14th  day  of  December, 
1903,  an  Injunction  was  Issued  as  prayed. 
Subsequently  a  demurrer  was  sustained  to 
the  bin  because  It  did  not  allege  that  the  de- 
fenses interposed  by  Thompson  ft  Bailey  tn 
the  suit  against  them  upon  the  contract  were 
true.  The  complainant  then  "amended  by 
adding  thereto  the  following  affidavit,"  which 
was  an  afSdavIt  by  Arthur  Bailey  that  the 
defenses  of  Thompson  A  Bailey  were  true, 
and  that  to  the  best  of  his  knowledge  and 
belief  Thompson  &  Bailey  would  be  able  to 
maintain  them.  The  defendant  moved  to  dis- 
miss the  bill  for  want  of  equity,  and  refiled 
the  demurrers,  containing,  among  other 
grounds,  the  one  which  had  been  formerly 
sustained.  E^m  the  decree  overruling  the 
motion  and  the  demurrer  this  appeal  is 
taken. 

Independent  of  statute,  the  general  rule  is 
that  the  creditor  cannot  be  compelled  to  ex- 
haust his  remedy  against  the  principal  be- 
fore resorting  to  the  surety.  Skinner  t. 
Barney,  19  Ala.  698;  Bank  of  the  State  of 
Alabama  v.  Godden  A  Lowry,  15  Ala.  616; 
Abercrombie  v.  Knox,  8  Ala.  729,  37  Am. 
Dec.  721.  A  request,  however,  to  sue  the 
principal  operates  to  discharge  the  surety, 
when,  by  the  negligence  of  the  creditor,  the 
means  of  recovering  the  debt  has  been  lost, 
or  damage  has  accrued  to  the  surety.  It 
does  not  appear  from  the  bill  that  any  re- 
quest to  sue  the  principal  had  been  made,  but, 
if  such  be  the  fact,  and  the  complainant  has 
been  damaged  by  the  negligence  of  the  cred- 
itor, this  damage  was  available  as  a  plea  in 
bar  in  the  action  against  him.  Howie  v. 
Edwards,  97  Ala.  649,  11  South.  748.  When 
the  surety  is  sued  alone,  he  may  notify  the 
principal  to  defend  the  suit,  and  upon  the 
failure  of  the  principal  to  Indemnify  him  and 
defend  the  surety,  upon  paying  the  judgment 
against  him,  may.  In  the  absence  of  fraud, 
recover  the  amount  paid  from  the  principal, 
whether  the  principal  was  actually  liable  or 
not  Ril^  V.  Stallworth,  56  Ala.  481.  The 
relation  of  the  parties  continues  notwith- 
standing the  rendition  of  the  Judgment 
against  the  surety,  and  he  will  be  dischar- 
ged by  the  same  acts  after  as  before  Jndg- 
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ment,  and  where  Bncfa  dladtarge  racists  be 
mxj  enjoin  the  collection  of  the  Judgment 
against  htm.  Carpenter  t.  Devon,  6  Ala. 
72S.  No  fact  constituting  a  discbarge  of  the 
sorely  is  averred  In  the  MIL  The  utmost 
that  It  can  be  said  to  avor  Is  that  an  actlmi 
had  been  Instituted  by  the  creditor  against 
the  principals,  tbat  certain  pleas  In  bar  bad 
been  Interposed  by  them  therein,  and  that 
the  pleas  are  true.  These  facts  do  not  con- 
stitute a  discharge.  In  the  absence  of  the 
general  grounds  of  equitable  Jurisdiction  to 
enjoin  the  collection  of  Judgments  at  law. 
It  cannot  be  doubted  that,  If  no  suit  had  been 
Instituted  against  the  prlndpala,  the  mere 
existence  of  the  defenses  would  not  authorise 
the  granting  of  the  injunction  of  the  Judg- 
ment obtained  against  the  surety.  The  case 
would  stand  upon  such  averments  alone  up- 
on a  bare  right  to  compel  the  creditor  to  ex- 
haust his  remedy  against  the  principal  be- 
fore resorting  to  the  surety;  a  right  which 
has  been  stated  does  not  as  a  general  rule, 
exist  The  surety  In  such  case  would  have 
to  show  that  he  was  prevented  from  making 
the  defenses  available  In  the  action  at  law 
against  blm  by  drcumstances  not  attributa- 
ble to  bis  n^lect  or  inattmtlon.  McQrew 
r.  Tombec&bee  Bank,  6  Port  647.  The  de' 
fenses  averred  are  dearly  legal,  and,  while 
they  are  meritorious,  the  bill  fails  to  nega- 
tive fault  upon  the  part  of  complainant  in 
falling  to  make  them,  and  there  Is  an  ab- 
senoe  of  averment  of  any  fraud  or  any  act 
apon  the  part  of  the  plalntlfl  to  which  its 
failure  to  successfully  defend  can  be  at- 
tributed. 

We  see  no  distinction  In  principle  between 
the  hypothetical  case  of  the  mere  existence 
of  defenses  above  stated  and  oae  wbere  they 
have  been  Incorporated  Into  pleas  by  the 
principals  In  an  action  against  them.  Neith- 
er would  be  available  as  a  discharge  to  the 
surety,  and  it  is  only  where  such  discharge 
exists  that  the  surety  can  enjoin  the  collec- 
tion ct  a  Judgment  against  him  as  an  Inde- 
pendoit  ground  of  equity  Jurisdiction.  It 
follows  that  the  court  below  erred  In  sus- 
taining the  equity  of  the  bllL  The  decree 
must  be  reversed,  and  a  decree  will  be  here 
entered  dismissing  the  bill  for  want  of 
equity. 

Reversed  and  rmdered. 

TTSON,  SIMPSON,  and  ANDBRSON,  JJ, 
concur. 


BARRIBRB  v.  STATHL 
(Supreme  Court  of  Alabama.     Feb.  14,  1905.) 

1.  Habeas  Cobfus  —  Extradihoh  —  Rxvixw 

OF  Leoalitt  or  Wasbaht. 

Where  petitioner  was  arrested  on  a  gov- 
ernor's warrant  In  extradition '  proceedings,  he 
was  entitled  to  a  determination  of  the  legality 
thereof  by  habeas  corpus. 

[Bd.  Note. — For  cases  in  point  see  voL  28, 
Gent.  Dig.  Eztnidition,  |  45.] 


2.  Sakb— JUBISDICnOIT. 

An   associate   Jnstioe  of  the   Montgomery 
city  court  had  JurlBdlctlon  to  issue  a  writ  of 
habeas  corpus  and  to  review  extradition  pro- 
ceedings under  whidi  petitioner  was  held. 
8.  Saub— Appeal. 

Where  petitioner's  application  (or  discharge 
on  habeas  corpus  from  arrest  In  extradition 
proceedings  was  denied,  be  was  entitled  to  ap- 
peal to  the  Supreme  Court  under  the  express 
provisions  of  Code  1896,  i  4314. 

4.  Same  — tcoAUTT  or  Dbtbntioii  —  Prima 
Facie  Case. 

A  prima  facie  case  that  the  prisoner  is  le- 
gally held  is  made  out  when  tlie  return  to  the 
writ  of  habeas  corpus  shows  a  demand  or  requi- 
sition for  the  prisoner  made  by  the  executive  of 
another  state,  from  whidt  be  is  alleged  to  have 
fled ;  a  copy  of  the  Indictment  found  or  affidavit 
made  before  a  magistrate,  charging  defendant 
with  the  conunisslon  of  the  crime,  certified  as 
authentic  l»r  the  executive  of  the  state  making 
the  demand,  and  the  warrant  of  the  Gtovemor 
authorizing  the  arrest. 

5.  Same— BvioENCE. 

Since  a  defendant  arrested  in  extradition 
proceedings  was  entitled  to  show  on  habeas 
corpus  that  he  was  illegally  restrained  of  his 
liberty,  and  that  the  process  under  which  he 
was  detained  was  illegal  and  void,  specifica- 
tions of  his  petition  alleging  that  the  court  is- 
suing the  warrant  against  him  was  without 
jurisdiction  to  do  so,  tliat  the  process  was  void 
In  matters  of  substance,  that  it  was  issued  in  a 
case  and  under  drcumstances  not  allowed  by 
law,  and  was  not  authorised  by  any  judgment, 
order,  decree,  or  any  provision  of  law,  were 
not  demurrable. 

Appeal  from  City  Court  of  Montgomery; 
Wm.  H.  Thomas,  Judge. 

Habeas  corpus  by  B.  Percy  Barriere  to  ob- 
tain his  discharge  from  arrest  under  extra- 
dition proceedings.  From  an  order  denying 
such  relief,  petitioner  appeals.    Reversed. 

On  the  20tb  day  of  May,  1904,  the  Governor 
of  Louisiana  Issued  a  requisition  upon  the 
Governor  of  the  state  of  Alabama  command- 
ing that  B.  Percy  Barriere,  the  appellant  in 
this  case,  be  apprehended,  and  turned  over 
to  a  certain  named  person  as  the  duly  au- 
thorized agent  of  the  state  of  Louisiana;  it 
being  redted  in  the  requisition  tbat  the  said 
Barriere  was  charged  with  tlio  crime  of  de- 
serting his  wife  and  minor  child,  and  was  a 
fugitive  from  Justice  from  the  state  of  Lou- 
isiana, and  had  taken  refuge  In  the  state  of 
Alabama.  In  compliance  with  this  requisi- 
tion the  Governor  of  Alabama  Issued  a  war- 
rant for  the  arrest  of  said  Barriere,  and 
commanding  that  the  ofScer  so  arresting  blm 
delirer  him  into  the  custody  of  the  named 
authorized  agent  of  the  state  of  Louisiana. 
Upon  the  said  Barriere  being  arrested  under 
said  warrant  Issued  by  the  Governor,  he  filed 
the  petition  in  this  case,  addressed  to  the 
Honorable  William  H.  Thomas,  associate 
Judge  of  the  dty  court  of  Montgomery,  ask- 
ing for  the  Issuance  of  a  writ  of  habeas  cor- 
pus, and  that  upon  the  bearing  of  said  writ 
the  petitioner  be  discharged  from  custody. 

The  first  four  paragraphs  of  the  petition 
for  habeas  corpus  were  as  follows: 

"To  the  Honorable  William  H.  Thomas, 
Associate  Judge  of  the  City  Court  of  Mont- 
gomery:   Your    petitioner,    B.    Percy    Bar- 
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rlere,  would  respectfully  represent  unto  your 
honor  tbat  he  is  Imprisoned  by  Thomas  J. 
Roche  as  a  special  agent  of  the  state  of  Lou- 
isiana, and  that  the  cause  of  his  detention  is 
on  account  of  a  warrant  issued  by  B.  M. 
Cunningham,  Oovemor  of  Alabama,  Lieuten- 
ant QoTemor  acting,  upon  a  requisition  is- 
sued from  the  GoTemor  of  Louisiana,  for  de- 
sertion of  family,  and  is  held  by  virtue  of  a 
governor's  warrant,  a  copy  of  which  is  in  the 
possession  of  defendant,  a  copy  of  which  is 
hereto  attached  and  made  a  part  hereof,  and 
marked  'Exhibit  A.' 

"(1)  Your  petitioner  Is  illegally  restrained 
of  his  liberty,  because  the  jurisdiction  of  the 
court  issuing  the  warrant  against  him  la  not 
authorized  by  law,  and  has  been  exceeded  as 
to  matter,  or  place,  or  person. 

"(2)  The  process  of  which  your  petitioner 
is  held  is  void  in  consequence  of  the  defects 
in  the  matters  therein  contained  and  in  the 
substance  thereof  as  required  by  law. 

"(3)  The  process  was  issued  in  a  case  and 
under  circumstances  not  allowed  by  law. 

"(4)  The  process  Is- not  authorized  by  any 
Judgment,  order,  decree,  or  any  provision  of 
the  law." 

It  was  further  averred  in  said  petition 
that  the  petitioner  was  not  a  resident  citizen 
of  the  state  of  Louisiana,  but  resided  in  the 
state  of  Mississippi;  that  the  criminal  pro- 
.^eedlngs  Instituted  against  him  in  the  state 
of  Louisiana  were  fictitious ;  that  he  had  not 
deserted  his  wife  and  child,  but  that  his  wife 
bad  abandoned  him,  and  had  sought  a  di- 
vorce ;  and  that  the  purpose  of  the  criminal 
proceeding  which  was  the  basis  of  the  ex- 
tradition was  for  the  purpose  of  securing 
service  upon  him  In  a  divorce  suit  filed 
against  him  by  his  said  wife,  and  that  he 
was  not  a  fugitive  from  Justice.  The  respond- 
ent demurred  to  the  petition  upon  the  fol- 
lowing grounds :  (1)  That  It  is  not  a  ground 
for  discbarge;  that  it  seeks  to  inquire  into 
the  jurisdiction  of  the  court  issuing  a  war- 
rant in  Louisiana.  (2)  That  it  is  frivolous. 
(3)  That  it  seeks  to  have  a  foreign  court  ju- 
risdiction inquired  into  by  the  associate 
judge  of  the  city  court  of  Montgomery.  (4) 
That  the  petition  on  its  face  shows  that  the 
petitioner  was  held  under  and  by  virtue  of  a 
warrant  Issued  by  R.  M.  Cunningham,  Lieu- 
tenant  Governor,  acting  as  Governor,  of  Ala- 
bama. (5)  There  is  no  power  to  go  behind 
the  affidavit  and  warrant  issued  by  the  court 
in  Louisiana.  This  demurrer  was  sustained. 
To  this  ruling  the  petitioner  excepted.  On 
the  hearing  of  the  cause  the  judge  of  the  city 
court  denied  the  relief  sought  by  the  petition- 
er. In  the  order  of  the  judge  upon  the  hear- 
ing of  said  cause  be  requires  the  petitioner  to 
give  ball  and  fixed  the  amount  thereof. 

B.  Howard  McCaleb  and  Pearson  &  Rich- 
ardson, for  appellant  Massey  Wilson  and 
Hill,  Hill  &  Whiting,  for  the  Stata 

ANDSRSON,  J.  "The  writ  of  habeas  cor- 
pus  is   extolled  by   Blackstone   as   another 


Magna  Charta  of  dvil  liberty.  It  Is  the 
most  celebrated  writ  of  English-speaking  peo- 
ples. It  is  the  process  provided  by  law  for 
deliverance  from  Illegal  confinement  The 
writ  has  no  respect  for  persons.  It  lends  It- 
self to  the  humblest  human  being,  and  ques- 
tions and  inquires  into  the  actions  of  the 
most  exalted  persons  In  the  community  and 
most  powerful  ofilcers  of  government  In  re- 
gard to  extradition,  this  writ  is  indicated  by 
the  law  itself  as  the  special  remedy  available 
to  the  citizen  against  the  misuse  and  abuse 
of  that  proceeding.  Requisitions  for  persons 
stigmatized  as  fugitives  from  justice,  when 
Issued,  as  in  the  case  at  bar,  on  mere  ex 
parte  affidavit,  and  not  founded  upon  indict- 
ment, are  liable  to  abuse.  Little  care  can  be 
taken  to  obtain  the  real  facts  of  the  case  by 
the  officers  issuing  a  requisition.  Papers 
are  prepared,  and  the  demand  issued,  often 
in  the  most  perfunctory  manner;  and  It  is 
impracticable  for  the  Governor,  to  whom  the 
requisition  is  addressed,  to  inquire  into  the 
merits  of  the  proceeding.  The  questions 
based  upon  affidavit  are  Issued  only  In  sad- 
den emergencies,  rarely  after  as  much  as 
four  months  of  deliberation.  The  law  pro- 
vides for  no  hearing  to  the  alleged  fugitive 
before  the  executives  of  the  two  states,  and 
seems  to  recognize  the  fact  that  be  has  no  re- 
dress except  in  this  writ  of  high  privll^e — 
this  writ  of  habeas  corpus."  Ex  parte  Blau- 
son  (C.  C.)  73  Fed.  667.  The  judge  of  the 
city  court  had  the  authority  to  issue  the  writ 
of  habeas  corpus,  and  to  review  the  pro- 
ceedings under  which  the  petitioner  was 
held.  'The  act  of  the  Governor  can  be  re- 
viewed, and,  if  he  has  not  followed  the  di- 
rections and  observed  the  conditions  of  the 
Constitution  and  laws  of  the  United  States 
pertinent  to  such  matters,  can  be  set  aside 
as  void.  The  highest  as  well  as  the  most  ob- 
scure official  must  respect  the  requirements 
of  the  Constituticm  and  the  laws  made  there- 
under. The  acts  of  the  executive  are  sub- 
ject to  review  by  the  courts  by  means  of  the 
writ  of  habeas  corpus.  It  Is  not  now  neces- 
sary to  cite  authorities  on  this  question,  nor 
to  recall  incidents  in  English  history  show- 
ing that  this  writ  will  Issue,  no  matter  how 
obscure  the  prisoner,  nor  how  great  the  pow- 
er of  the  official  who  detains  him."  Ex  parte 
Hart,  63  Fed.  249,  11  C.  O.  A.  176,  177,  28  L. 
R.  A.  801. 

The  relief  sought  has  been  denied  by  the 
judge  of  the  city  court,  and  the  petitioner 
has  a  clear  right  of  appeal  to  this  court 
Section  4314  of  the  Code  of  1896.  Not  only 
does  said  section  give  the  petitioner  the  right 
of  appeal,  but  gives  the  state  the  same  right 
in  similar  cases  whenever  the  petitioner  is 
discharged  on  the  original  bearing.  "Inter- 
state extradition  is  regulated  by  law.  No 
such  power  can  ever  be  exercised  by  the 
chief  executive  of  a  state  on  the  ground  of 
comity.  Rorer,  Interstate  Law,  22S.  Nor 
has  it  ever  been,  in  this  country,  properly 
and  legally  exercised  on  such  ground.    Corn- 
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ity  may  and  does  afford  a  strong  reason  for 
tbe  enactment  of  laws  providing  for  tbe  ex- 
tradition ot  criminals,  tbat  they  may  be 
broQsbt  to  Justice,  and  society  be  thus  pro- 
tected. But  we  most  look  to  tbe  law  for 
the  rl^t  to  exercise  this  extraordinary  pow- 
er. Eyen  before  our  present  form  of  gOT- 
emment  came  Into  existence  we  find  a  num- 
ber of  tbe  colonial  plantations  entering  Into 
a  contract  In  the  nature  of  a  treaty  for  tbe 
extradition  of  fugitive  criminals.  If  It  could 
be  done  upon  comity  alone,  why  enter  Into  a 
compact?  As  early  as  1643  the  plantations 
onder  the  government  of  Massachusetts,  the 
plantations  under  tbe  government  of  New 
Plymouth,  the  plantations  under  the  govern- 
ment of  Connecticut  and  the  government  of 
New  Havoi,  and  tbe  plantations  In  combina- 
tion therewith  pledge  themselves  to  each 
other  to  render  to  tbe  colony  from  which  he 
escaped  tbe  fngltlTe  from  Justice,  and  they 
described  tbe  means  to  be  employed  In  such 
rendltl(»i.  Kentucky  v.  Dennlson,  24  How. 
66,  16  li.  Ed.  717:  Wlnthrop's  Hist  Mass. 
121, 126.  A  similar  compact  was  entered  into 
by  the  American  colonies  when  they  organ- 
ized themselves  under  tbe  articles  of  confed- 
eration and  assumed  the  title  of  'The  Unit- 
ed States  of  America.'  The  fourth  of  these 
articles  provided  that  if  'any  person  guilty 
or  charged  with  treason,  felony,  or  other  high 
misdemeanor  In  any  state  shall  flee  from  Jus- 
tice, and  be  found  in  any  of  the  United 
States,  he  shall,  upon  demand  of  the  Govern- 
or or  executive  power  of  the  state  from  which 
be  fled,  be  delivered  up  and  delivered  to  the 
■tate  having  Jurisdiction  of  his  ofFense.'  This 
article  of  the  confederation  was  one  of  tbe 
principles  of  tbe  'firm  league  of  friendship 
and  perpetual  union'  that  the  then  acting  as 
(overeign  and  Independent  states  established. 
The  reasons  of  the  creation  of  this  power 
were  public  policy  and  public  peace  and  pub- 
lic Justice.  But  the  reasons  for  the  creation 
of  a  power  are  not  the  power,  but  they  can 
only  be  used  as  a  means  of  ascertaining  what 
tbe  created  power  is.  Tbe  power  under  the 
articles  of  confederation  is  to  be  found  in  the 
fourth  of  these  articles.  The  same  power 
was  incorporated  into  tbe  Constitution  of  the 
United  States.  The  second  section  of  the 
fourth  article  is  as  follows:  'A  person  char- 
ged In  any  state  with  treason,  felony,  or  oth- 
er crime,  who  shall  flee  from  Justice,  and 
be  found  In  another  state,  shall,  on  demand 
of  tbe  executive  authority  of  the  state  from 
which  be  fled,  t>e  delivered  up  to  be  removed 
to  the  state  having  Jurisdiction  of  the  crime.' 
On  the  12th  of  February,  1793,  Congress  pass- 
ed an  act  respecting  fugitives  from  Justice 
and  persons  escaping  from  the  service  of 
their  masters.  Tlie  first  section  of  this  act 
is  snbstantially  reproduced  In  section  6278  of 
tbe  Revised  Statutes  of  the  United  States 
[U.  &  Comp.  St  1901,  p.  3597],  and  is  as 
foltows:  'Whenever  the  executive  authority 
of  any  state  or  territory  demands  any  per- 
son, aa  a  fugitive  from  Justice,  of  the  execu- 


tive authority  of  any  state  or  territory  to 
wtdcb  such  person  has  fled,  and  produces  a 
copy  of  an  indictment  found,  or  an  afiSdavit 
made  before  a  magistrate  of  any  state  or  ter- 
ritory, charging  the  person  demanded  with 
having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  Governor 
or  chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  duty  of  the  executive  author- 
ity of  the  state  or  territory  to  which  such 
person  has  fied,  to  cause  him  to  be  arrested 
and  secured,  and  to  cause  notice  of  the  arrest 
to  be  given  to  the  executive  authority  mak- 
ing such  demand,  or  to  the  agent  of  such  au- 
thority apimlnted  to  receive  the  fugitive,  and 
to  cause  the  fugitive  to  be  delivered  to  such 
agent  when  he  shall  appear,'  etc.  We  are 
able  to  see  by  this  history  of  the  method  of 
extradition  among  the  colonies  and  states 
that  almost  from  the  first  organization  of 
civil  society  in  this  country  it  has  been  regu- 
lated, as  to  the  right  of  and  the  method 
of  tbe  exercise  of  the  right  by  law.  Those 
who  founded  the  colonies  came  from  coun- 
tries where  personal  liberty  was  not  at  that 
time  very  secure,  and  they  were  therefore 
extremely  Jealous  of  the  discretionary  pow- 
er founded  upon  comity,  or  anything  else  af- 
fecting the  liberty  of  the  citizen.  Hence  they 
sought  early  in  our  history  to  provide  by 
positive  enactment  in  the  shape  of  compact 
or  laws  in  what  case  and  in  what  manner 
the  citizen  shall  be  restrained  of  his  liberty." 
Ex  parte  Morgan  (D.  C.)  20  Fed.  301,  302. 

In  the  case  at  bar  the  Governor  of  Louis- 
iana attaches  a  copy  of  the  afBdavlt  thereby 
attempting  a  compliance  with  the  federal 
statute.  He  also  refers  to  "Act  No.  84,  1902," 
of  the  state  of  Louisiana,  as  setting  forth  and 
defining  the  crime  with  which  tbe  petitioner 
is  charged.  It  may  be  considered  as  settled 
law  that  a  prima  facie  case  that  tbe  prisoner 
Is  legally  held  is  made  out  when  tbe  return 
to  the  writ  of  habeas  corpus  shows:  "(1) 
A  demand  or  requisition  for  the  prisoner 
made  by  the  executive  of  another  state,  from 
which  be  is  alleged  to  have  fled ;  (2)  a  copy 
of  the  indictment  found  or  affidavit  made 
before  a  magistrate,  charging  the  alleged 
fugitive  with  tbe  commission  of  the  crime, 
certlfled  as  authentic  by  tbe  executive  of  the 
state  making  the  demand;  (3)  tbe  warrant 
of  the  Governor  authorizing  the  arrest" 
When  these  facts  are  made  to  appear  by 
papers  regular  on  their  face,  there  is  a 
weight  of  authority  holding  that  the  pris- 
oner Is  prima  fade  under  legal  restraint 
Ex  parte  State  v.  Mobr,  78  Ala.  503 ;  Spear's 
Law  of  Bxtrad.  208,  303 ;  Matter  of  Clark,  9 
Wend.  212;  State  v.  Schlemn,  4  Bar.  577; 
People  V.  Brady,  56  N.  T.  182.  Although  tbe 
return  makes  out  a  prima  facie  case,  and  the 
prisoner  cannot  require  the  courts  of  the 
state  In  which  he  is  arrested  to  inquire  into 
tbe  merits  of  the  crime  charged,  he  is  per- 
mitted under  tbe  law  to  show  that  be  Is  not 
a  fugitive,  and  can  sbow  tbat  tbe  process  is 
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void.  And  If  the  Indictment  or  affidavit  char- 
ges no  crime  xmia:  the  laws  of  the  demanding 
state,  he  sbonld  be  permitted  to  establish 
that  fact  Ex  parte  State  v.  Mohr,  snpra. 
"By  the  act  of  Congress  the  affidavit  npon 
which  the  requisition  Is  based  must  be  set 
out  This  wise  provision  Is  to  prevent  the 
restraint  of  liberty  by  false  charge  and  fraud- 
ulent papers;  to  enable  the  executive  upon 
whom  the  demand  is  made  to  determine 
whether  there  Is  probable  cause  for  believing 
a  crime  has  been  committed."  "The  affida- 
vlt  when  this  form  of  evidence  is  adopted, 
must  be  so  explicit  and  certain  that  if  It 
were  laid  before  a  magistrate.  It  would  Jus- 
tify him  in  committing  the  accused  to  answer 
the  charge."  Hurd  on  Habeas  Corpus,  611. 
In  the  case  at  bar  we  can  only  presume  that 
the  affidavit  charges  the  petitioner  with  the 
commission  of  a  crime,  as  the  act  under 
which  It  Is  made  Is  not  before  us.  The  bill 
of  exceptions  recites  that  the  act  was  of- 
fered In  connection  with  the  objections  of  the 
petitions  to  the  introduction  of  the  return, 
etc.,  but  SB  it  is  not  set  out  in  the  bill  of 
exceptions,  we  are  unable  to  consider  it. 
This  court  Cannot  take  Judicial  knowledge  of 
the  statutes  of  another  stat&  • 

As  the  petitioner  had  the  right  to  show 
that  he  was  Illegally  restrained  of  his  lib- 
erty, and  to  show  that  the  process  undv 
which  he  was  detained  was  Illegal  and  void, 
the  Judge  of  the  city  court  prevented  bis  do- 
ing so  by  sustaining  the  demurrers  to  para- 
graphs 1,  2,  8,  and  4  of  the  petition,  and  erred 
in  so  doing. 

Reversed  and  remanded. 

McCLELLAN,  C.  3^  and  TYSON  and 
SIMPSON,  JJ.,  concur. 


FLEMING  V.  STATE. 
(Supreme  Court  of  Alabama.     Feb.  16,  1005.) 

Appeal  —  Rkvibw   of  Evidencx  —  Showing 

Resbbvation  of  Exception. 

Undpr  Acts  1900-01,  p.  1298,  |  15,  regu- 
lating the  Jurisdiction  of  a  certain  city  court, 
and  providmg  that  either  party  may  by  bill  of 
exceptions  present  for  review  the  conclusion  of 
such  court  on  the  evidence,  the  Supreme  Court 
is  without  Jurisdiction  to  review  the  conclusion 
of  the  judge  of  the  cit?  court  upon  the  evi- 
dence, where  the  record  fails  to  show  the  reser- 
vation of  an  exception  to  such  conclusion. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  {  2305.] 

Appeal  from  City  Court  of  Oadsden;  John 
H.  Dlsque,  Judge. 

Dirk  Fleming  was  convicted  of  gaming, 
and  an>eals.    Affirmed. 

Massey  Wilson,  Atty.  Gen.,  tot  the  State. 

ANDERSON,  J.  This  case  was  tried  by 
the  Judge  without  a  Jury.  There  Is  no  error 
In  the  record,  and  the  defendant  seelcs  by 
bill  of  exceptions  to  have  us  review  the  rul- 
ing of  the  trial  Judge  upon  the  facts. 


Section  15  of  the  act  of  February  2T,  1901 
(Acta  1900-01,  p.  1298),  declaring  the  pow- 
ers and  regulating  the  Jurisdiction  of  the 
dty  court  of  Gadsden,  Is  as  follows:  "Be  it 
further  enacted,  that  In  the  trial  of  any 
cause  at  law,  dther  civil  or  criminal,  with- 
out a  Jury  in  said  city  court  In  addition  to 
the  question  which  may  be  under  existing 
laws,  presented  to  the  Supreme  Court  for 
review,  either  party  to  the  civil  cause  or  the 
defendant  In  the  criminal  cause,  may  by 
bill  of  exceptions,  also  present  for  review  the 
conclusions  and  Judgments  of  this  conrt  on 
the  evidence,  and  the  bnpreme  Court  shall 
review  the  same  without  any  presumption  in 
favor  of  the  court  below,  on  the  evidence, 
and  If  there  be  error,  shall  render  such 
Judgment  In  the  cause  as  the  court  below 
should  have  rendered,  or  reverse  and  remand 
the  same  for  further  proceedings  In  the  said 
dty  court  as  the  Supreme  Court  shall  deem 
right" 

While  tile  bill  of  exceptions  in  tills  case 
contains  the  finding  of  the  Judge,  It  does  not 
show  that  an  exception  was  taken  to  the 
conclusion  reached  by  him.  We  have  often 
held.  In  construing  this  section  as  contained 
in  many  acts  relating  to  Inferior  courts,  that, 
where  the  record  failed  to  show  that  there 
was  an  exception  reserved  to  the  conclusion 
and  Judgment  of  the  court  below  on  the  evi- 
dence, this  court  by  the  terms  of  the  stat- 
Qte,  Is  without  Jurisdiction  or  authority  to 
review  the  correctness  of  the  conclusion  of 
the  Judge  upon  the  evidence.  Denson  t. 
Gray,  118  Ala.  608,  21  South.  925;  Alabama 
Winery  Oo.  v.  Gamer,  119  Ala.  70,  24  South. 
850;   Murray  v.  Monk,  40  South. ^. 

The  Judgment  of  the  dty  court  Is  affirmed. 

McCLELLAN,  a  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concur. 


LICATA  St  aL  T.    DB  GORTB. 

(Supreme  Conrt  of  Florida,  Division  A.    July 
8,  1905.) 

L  Deeo— Failttbe  to  REcoan. 

An  unrecorded  deed  may  be  good  as  to  the 
parties  thereto,  and  as  to  those  who  have  no- 
tice thereof. 

[Ed  Note. — ^For  cases  in  point  see  voL  16, 
Cent  Dig.  Deeds,  8{  217,  228.] 

2.  MOBTGAOSi— FOBECLOSUBB — PiXA. 

In  a  foreclosure  proceeding,  a  plea  filed 
by  the  mortgagor  that  the  property  nad  been 
sold  and  possession  delivered  to  a  third  party 
calls  for  some  vigilance  on  the  part  of  the 
mortgagee  as  to  the  truth  of  such  plea. 

3.  Same— Redemption. 

One  who  has  bona  fide  bought  and  as- 
sumed possession  of  mortgaged  property  prior 
to  the  proceedings  for  foreclosure,  to  which  he 
is  not  a  party,  may  be  permitted  to  redeem  the 
property  from  sale  under  such  foreclosure. 

4.  Appeal— Review— FiNDiNOS  of  Faot. 

The  findings  of  the  circuit  court  on  a  ques- 
tion of  the  bona  fides  of  a  saie  of  reall?,  baaed 
in  part  on  the  nonrecording  of  a  deed,  and  the 
lack    of    resistance   when   possession   was    de- 
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manded  by  inirdias«r  under  a  Jndtdal  sale,  will 
not  be  dutarfoed,  the  vendee*  being  nnlettered 
foreixnen. 
(Syllaboa  by  the  Oonrt) 

Appeal  from  Clicalt  Oonrt,  HlUsborongh 
County ;   Joseph  B.  Wall,  Jndge. 

Bill  by  Vlncento  De  Oorte  against  Philip 
Licata  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Sparkman  &  Carter  and  Macfarlane  ft  Ra- 
n^,  for  appellants.  Solon  B.  TUrman,  for 
appellee. 

COGKRELIi,  J.  On  March  8,  1908,  Tln- 
cente  de  Corte  filed  a  bill  to  redeem  from  a 
foreclosnre  sale  two  lots  In  Tampa.  The 
complainant  alleged:  That  he  became  the 
owner  of  the  property  November  4,  1901,  by 
Tlrtne  of  a  certain  deed  of  that  date  from 
one  Salvatore  Leto,  for  which  he  paid  full 
consideration,  and  also  on  said  last  date  took 
full  and  undisturbed  poBsesslon  of  the-  lots, 
subject  to  a  mortgage  given  by  the  said  Leto 
and  wife  to  D.  B.  Newcomb.  About  six 
we^B  thereafter  the  said  Newcomb  filed  a 
bill  against  the  said  Leto  and  wife  to  fore- 
close the  said  mortgage,  and  to  this  bill  Leto 
pleaded  that  he  had  sold  the  property  and 
delivered  possession  thereof  to  De  Corte,  and 
that  De  Corte  shonld  be  made  a  party.  That 
tills  plea  was  set  down  for  insufficiency  and 
orermled,  whereupon  immediately  a  decree 
pro  confesso  and  final  decree  were  entered 
against  Leto.  That  at  the  sale  under  said 
decree  the  complainant,  through  his  agent, 
the  Tampa  Real  Estate  Loan  Association,  be- 
came the  purchaser,  and  Immediately  con- 
veyed the  property  to  Licata  and  Varde,  tak- 
ing bade  a  mortgage  for  a  large  part  of  the 
purchase  price.  The  complainant  further  al- 
leges that  all  the  parties  named  had  knowl- 
edge, actual  or  constructive,  of  his  title  and 
possession.  A  demurrer  to  the  bill  was  over- 
ruled, and  the  defendants  filed  their  several 
answers,  denying  the  adverse  holding  of  the 
complainant,  the  bona  fides  of  the  convey- 
ance from  Leto  to  De  Corte,  and  notice  of 
such  conveyance.  Much  testimony,  proper 
and  improper,  was  taken  before  an  examin- 
er, but  none  of  the  many  objections  thereto 
appears  to  have  been  brought  to  the  atten- 
tion of  the  court  and  ruled  upon.  Upon  final 
hearing  a  decree  passed  setting  aside  the  for- 
mer foreclosure  proceedings,  and  permitting 
the  complainant  to  redeem  upon  payment  of 
a  certain  sum,  nnder  penalty  of  a  dismissal 
of  the  bill  upon  the  nonpayment  of  that  sum. 
From  this  decree  the  defendants  appeal. 

While  the  deed  from  Leto  to  De  Corte  was 
not  recorded  until  after  the  decree  of  sale,  it 
was  yet  good  as  between  the  parties  thereto, 
and  was  also  good  as  to  others  who  had  no- 
tice thereof.  The  plea  filed  by  Leto  was 
sach  notice  as  to  call  for  further  vigilance 
than  was  here  displayed,  and  the  chancellor 
has  found  against  the  defendants,  in  efFect, 
on  the  contested  question  of  good  faith  and 
of  adverse  holding.    The  evidence  Is  not  en- 


tirely satisfactory  to  us,  but.  In  consideration 
of  the  fact  that  the  complainant  and  his  wife 
are  unlettered  foreigners,  we  cannot  say  the 
explanation  of  the  failure  to  record  the  deed 
Is  not  satisfactory,  nor  that  the  transaction 
between  Leto  and  De  Corte  was  frandnlent; 
nor,  f(Hr  the  same  reason,  shonld  we  place  too 
much  stress  on  the  lack  of  resistance  shown 
by  them  when  possession  was  demanded  by 
the  purchasers  under  a  court  sale. 

The  decree  is  possibly  too  broad  in  some 
aspects,  but  no  attack  is  made  on  it  here  on 
that  score,  and  we  are  not  disposed  to  inter- 
fere. 

It  Is  therefore  ordered  that  the  decree  be 
alBrmed,  with  leave  to  have  the  account  re- 
stated from  the  date  theceof,  and  a  limited 
time  given  the  complainant  to  pay  the 
amount  so  stated,  under  penalty  of  a  dismis- 
sal of  bis  bill. 

The  costs  of  this  appeal  are  taxed  against 
the  appellants. 

SHACKLBFORD,  a  J.,  and  WHITFIELD, 
3^  concur. 

TAYLOR,  HOCKBB,  and  PABKHILL,  33., 
concur  In  the  opinion. 


LAFLIN  et  al.  ▼.  GATO. 

(Supreme  Court  of  Florida,  Division  B.    June 

27.  1905.) 

1.  MOBTOAOB  —  FOBECLOSXniB— EHTBT   OF    Dl- 
OBEK. 

Where  a  bill  is  filed  to  foreclose  a  mort- 
nge,  and  answers  thereto  are  filed  by  the  de- 
tendanta,  one  of  whom  (a  minor)  answers  by 
her  guardian  ad  litem,  and  the  answers  are 
not  excepted  to,  and  are  sufficient  to  put  in 
issue  the  allegations  of  the  bill,  proper  practice 
requires  that  replications  should  be  filed  to  said 
answers,  and  that  the  cause  should  be  then 
conducted  in  the  orderly  way  provided  by  law 
and  the  rules  of  practice ;  and  where,  in  such 
a  state  of  pleadings,  an  examiner  is  appointed, 
who  takes  the  testimony  of  the  complainant, 
and  files  the  same  on  the  day  it  is  taken,  and 
there  is  no  waiver  by  the  defendants  of  the 
time  given  by  rule  71  of  the  rules  of  the  circuit 
court  in  suits  in  equity  for  talcing  testimony, 
and  a  final  decree  is  made,  without  notice  of 
the  hearing  to  the  defendants,  on  the  eighth 
day  after  the  examiner  filed  the  testimony,  such 
a  final  decree  is  erroneous. 

2.  Same— Amount  or  Decsek. 

it  is  erroneous,  in  making  a  final  decree 
in  a  suit  to  foreclose  a  mortgage,  to  include 
therein  interest  on  the  principal  debt  to  a  time 
beyond  the  date  of  the  decree. 

[Ed.  Note. — For  cases  in  point,  see  ToL  85, 
Cent  Dig.  Mortgages,  S  1430.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  Joseph  B.  Wall,  Judge. 

Bill  by  Eduardo  H.  Oato  against  Albert  S. 
Laflin  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Reversed. 

A  bill  to  foreclose  a  mortgage  upon  certain 
real  estate  in  Monroe  county  was  filed  by  ap- 
pellee in  the  circuit  court  of  said  county  in 
July,  1908,  against  Albert  S.  Lafiln,  Hester 
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N.  Laflln,  Charles  A.  Murpbey,  MoIUe  S. 
Lafiin,  George  W.  Allen,  administrator  de 
bonis  non  of  tbe  estate  of  John  J.  Pbilbrlck, 
deceased,  Mollte  S.  Laflln,  administrator  of 
the  estate  of  John  P.  Laflln,  deceased,  Ellen 
P.  Laflln,  a  minor,  heirs  at  law  of  John  P. 
Laflln,  deceased,  Mary  A.  Pbilbrlck,  tbe  First 
National  Bank  of  Key  West,  a  corporation, 
and  tbe  Key  West  Wharf  &  Coal  Company,  a 
corporation,  alleging  tbe  execution  of  a  mort- 
gage by  John  J.  Pbilbrlck  to  appellee  on 
March  1,  1895,  to  secure  the  payment  of  a 
note  for  $35,000  five  years  after  date,  with 
interest  to  be  paid  semiannually.  Tbe  bill 
alleges  that  tbe  note  was  overdue  and  un- 
paid, and  that  the  defendants  bad  Interests 
in  tbe  property  subordinate  to  the  rights  of 
tbe  mortgage,  and  prays  for  a  foreclosure, 
attorney's  fees,  etc. 

An  order  was  made  appointing  a  guardian 
ad  litem  for  Ellen  P.  Lafiin,  a  minor,  and  on 
NoTember  27,  1903,  an  answer  for  her  by  her 
guardian  ad  litem  was  flled,  alleging  that  be 
was  not  advised  as  to  the  allegations  of  tbe 
bill,  and  asking  strict  proof  thereof. 

On  Jtme  6,  190i,  Albert  S.  Laflln,  Hester 
N.  Lafiin,  Charles  A.  Murpbey,  and  Mollie  S. 
Lafiin  flled  a  joint  and  several  auswes  to  the 
bill,  alleging  that  they  were  not  parties  to 
the  transaction  between  John  J.  Philbrlck, 
deceased,  and  complainant,  Eduardo  H.  Gato, 
and  that  they  have  no  personal  knowledge  of 
the  truth  of  the  averments  of  the  bill  con- 
cerning Pbllbrick's  being  indebted  to  said 
Gato  In  tbe  sum  of  $35,000,  or  concerning  the 
execution  and  delivery  of  the  alleged  note  for 
$35,000,  and  tbe  mortgage  securing  the  same, 
and  pray  that  the  complainant  may  be  re- 
quired to  make  strict  proof  of  the  existence 
of  said  Indebtedness  and  of  the  execution  of 
the  said  note  and  mortgage,  and  that  an  ex- 
aminer be  appointed  to  take  evidence  to  be 
offered  by  complainant  and  respondents. 
The  answer  was  sworn  to.  There  were  no 
exceptions  flled  to  this  answer,  or  to  that  of 
the  guardian  ad  litem  for  Ellen  P.  Lafiin, 
and  no  replication  appears  to  have  been  filed 
to  either  of  said  answers.  Decrees  pro  con- 
fesso  were  entered  against  tbe  other  respond- 
ents. Notice  was  given  to  the  parties  who 
had  answered  that  an  application  would  be 
made  for  tbe  appointment  of  an  examiner  to 
take  the  testimony  on  June  27,  1904,  and  on 
that  day  the  chancellor  entered  an  order  ap- 
pointing L.  W.  Bethel,  Esq.,  an  examiner  to 
take  the  testimony,  and  to  ascertain  the 
amount  due  complainant  for  principal  and 
interest  on  said  note  and  mortgage,  and  to 
take  proof  of  the  facts  and  circumstances 
stated  in  tbe  bill  of  complaint.  This  order 
recites  the  filing  of  tbe  answer  of  tbe  guard- 
ian ad  litem  and  the  answer  of  the  appel- 
lants, in  the  latter  of  which  It  Is  stated  that 
they  have  not  denied  the  allegations  of  the 
bill. 

The  examiner,  in  bis  report,  recites  that, 
"after  due  notice  to  the  solicitor  for  defend- 
ants," be  took  the  evidence  of  complainant. 


and  computed  the  amount  due  him.  It  ap- 
pears that  this  testimony  was  taken  on  tbe 
15tb  of  July,  1904,  and  flled  on  the  same  day. 
There  does  not  appear  to  have  been  any 
waiver  by  the  defendants  of  their  right  to 
submit  evidence,  or  any  consent  to  waive  tbe 
time  given  by  rule  71  of  the  rules  of  circuit 
court  in  suits  In  equity  for  taking  testimony, 
viz.,  three  months.  It  does  not  appear  that 
tbe  appellants  bad  any  notice  of  tbe  filing  of 
the  report  of  tbe  examiner,  or  the  time  al- 
lowed by  rule  84  of  tbe  rules  of  the  circuit 
court  In  suits  In  equity  for  filing  exceptions 
thereto,  as  within  eight  days  after  the  report 
was  filed  the  final  decree  was  made. 

On  July  18,  1904,  affidavits  as  to  a  reason- 
able solicitor's  fee  were  filed,  and  on  the  23d 
of  July,  1904i  a  flnal  decree  was  made,  with- 
out notice  of  tbe  bearing  to  the  defendants 
below,  decreeing  in  favor  of  complainant; 
fixing  the  amount  due  him  at  $41,787.50,  In- 
cluding an  attorney's  fee  of  $2,500.  This 
amount  also  Included  Interest  from  Septem- 
ber 1,  1902,  to  September  16,  1904,  which  em- 
brace two  months'  Interest  in  advance  of  the 
date  of  filing  the  report,  and  about  fifty  days* 
Interest  in  advance  of  tbe  date  of  tbe  decree. 
The  decree  required  tbe  payment  of  tbe 
amount  found  due  within  eight  days,  and,  in 
default  of  payment,  decreed  the  sale  of  the 
mortgaged  property. 

A  motion  was  made  to  set  aside  tbe  report 
of  tbe  examiner  and  flnal  decree  on  August  5, 
1904,  and  denied,  and  exceptions  to  tbe  exam- 
iner's report  were  flled  August  11,  1904.  On 
tbe  15th  of  August,  1904,  tbe  appellants  en- 
tered an  appeal  from  the  final  decree,  and 
upon  proper  proceedings  an  order  of  sever- 
ance was  made  as  to  tbe  other  defendanUk 

B.  H.  Liggett,  for  appellants. 

HOCKEB,  J.  (after  stating  tbe  facts). 
There  are  six  assignments  of  error — among 
them :  (1)  That  tbe  final  decree  of  July  21, 
1904,  was  erroneous;  (3)  that  said  decree 
was  entered  before  the  expiration  of  tbe  time 
allowed  for  taking  testimony ;  (4)  that  said 
decree  was  entered  before  the  expiration  of 
the  time  (30  days)  allowed  to  defendants  for 
excepting  to  the  examiner's  report;  (5)  the 
court  erred  in  rendering  its  final  decree  be- 
fore replication  or  Issue  Joined ;  (6)  the  court 
erred  In  appointing  an  examiner  before  Issue 
joined. 

There  were  no  exceptions  to  tbe  answers, 
and  under  tbe  rule  laid  down  in  Bobbins  t. 
Hanbury,  37  Fla.  468,  text  469,  472,  19  South. 
886,  they  were  sufficient  to  put  tbe  complain- 
ant upon  proof  of  the  allegations  of  his  bill. 
See  rule  62  of  equity  rules  In  circuit  court, 
and  section  1417,  Rev.  St  1892.  There  should 
have  been  replications  to  the  answers,  and 
then  tbe  cause  should  have  been  conducted  in 
the  orderly  way  provided  by  law  and  tbe 
rules  of  practice.  The  respondoits  should 
have  bad  opportunity  for  presenting  their 
evidence,  If  any  they  bad,  during  the  time 
provided  by  the  rules,  viz.,   three  months. 
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See,  also,  case  of  Parken  ▼.  Safford  et  al. 
(Fla.)  37  South.  667,  fourth,  fifth,  and  sixth 
faeadnotes. 

In  the  case  of  Adams  t.  Fry,  28  Fla.  318, 
10  South.  S59,  tbla  court  held :,  "In  a  cause 
not  under  a  default,  a  chancellor,  after  ad- 
judicating the  equities  between  the  parties, 
refers  It  to  a  master  for  his  report  on  mat- 
ters specified  In  the  reference.  The  pro- 
ceedings before  him  are  regulated  and  con- 
trolled by  the  rules  of  practice  prescribed  in 
such  matters."  This  is  quoted  and  applied 
In  Ballard  t.  Llppman,  32  Fla.  4S1,  text  480, 
14  South.  154.  We  think,  also,  that  there  is 
no  toiable  ground  for  the  proposition  that 
the  complainant  was  entitled  to  have  inter- 
est as  a  part  of  this  debt  beyond  the  date  of 
the  decree.  The  appellee  has  not  favored  us 
with  a  brief  In  this  case,  and  we  are  unad- 
Tiaed  of  any  authority  for  such  a  proposition. 

The  final  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  law  and  the  rules  of  practice. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SQACKLEFORD,  C.  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur  in  the  opin- 
ion. 


SOMEBS  T.  FLORIDA  PEBBLE  PHOS- 
PHATE CO.  et  al. 
(Saprems  Court  of  Florida,  Division  B.    June 
27.  1805.) 

L  COBPOKA.TIOIIS  — Bono  — SKAI.ED       IhSTBU- 
IIENT. 

While  an  instrument  tested:  "In  witness 
whereof  the  P;  P.  P.  Co.  has  caused  its  cor- 
porate seal  to  be  hereto  affixed  and  attested  by 
Its  Secretary,  and  this  promissoiT  note  to  be 
signed  by  its  President,  [Signed]  F.  P.  P.  Co., 
by  F.,  President  [with  the  corporate  seal  at- 
tached]. Attest:  M.,  Sec." — is  the  bond  of 
said  company,  it  is  not  necessarily  a  sealed  in- 
stmment  as  to  the  stockholders  who  signed 
their  names  on  the  back  of  the  instrument  be- 
fore delivery  in  order  to  give  credit  thereto. 
Z  JuDGMiNT— Joint  Dktendants. 

In  a  joint  action  against  several  defend- 
ants, some   of   whom  successfully  pleaded   the 
statute  of  limitation,  a  judgment  dismissing  the 
action  as  to  all  will  not  be  disturbed. 
3.  CoBPOBATiONS  —  AcnoH    OH    NOTB  —  Bvi- 

DEKCK. 

Where  an  instrament  is  executed  by  a  cor- 
poration nnder  its  seal,  in  the  form  of  a  prom- 
issory note,  and  indorsed  by  the  stockholders, 
and  a  suit  is  brought  thereon  against  the  cor- 
poration and  the  indorsers,  it  is  permissible  to 
introdaoe  in  evidence  the  minutes  of  the  cor- 
poration, and  other  contemporaneous  facta  and 
circumstances  attending  the  negotiations  of  the 
parties  in  making  the  contract,  in  order  to  ar- 
rive at  the  true  intention  of  the  parties  in  exe- 
cuting the  instrument. 

rSi.  Note. — ^For  cases  in  point,  see  voL  12, 
Cent  Dig.  CotporaUons,  |  160.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Osceola  County: 
Minor  S.  Jones,  Judge. 

Action  by  George  E.  Somers  against  the 
Florida   Pebble    Phosphate   Company    and 


others.    Judgment  fOr  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Wm.  H.  Jewell,  for  plaintiff  in  error.  Mas- 
sey  &  Warlow,  for  defendants  in  error. 

HOCKER,  J.  On  the  15th  day  of  Janu- 
ary, A.  D.  1803,  the  plaintiff  In  error  sued 
the  defendants  in  error,  along  with  B.  Nel- 
son Fell,  who  was  a  nonresident  and  not 
served  with  process,  in  an  action  at  law  In 
the  circuit  court  of  Osceola  county,  upon  a 
cause  of  action  in  the  following  words  and 
figures: 

"$2025.00.  Eisslmmee,  Fla.  June  6th,  1881. 
On  or  before  two  years  after  date  The 
Florida  Pebble  Phosphate  Company  promises 
to  pay  to  the  order  of  Nat  Poyntz  two  thou- 
sand and  twenty-five  dollars  with  Interest 
from  date  until  fully  paid  at  the  rate  of 
eight  per  cent,  per  annum  for  value  received. 

"In  witness  whereof  The  Florida  Pebble 
Phosphate  Company  has  caused  Its  corporate 
seal  to  be  hereto  affixed  and  attested  by  its . 
Secretary,  and  this  promissory  note  to  be 
signed  by  Its  President  [Signed]  The  Flor- 
ida Pebble  Phosphate  Company,  by  B.  Nel- 
son Fell,  President  [Cori>orate  Seal.]  At- 
test:   W.  B.  Maklnson,  Sec." 

On  the  back  thereof  are  the  following 
words  and  names:  "Pay  to  J.  B.  Poyntz  or 
«rder.  [Signed]  Nat  Poyntz."  Under  this 
are  the  signatures,  "J.  B.  Poyntz,  Nat 
Poyntz."  Written  to  the  right  of  -the  fore- 
going are  the  following  names:  Ei  Nelson 
Fell,  M.  Eatz,  R.  E.  Rose,  E.  D.  Beggs,  and 
W.  B.  Maklnson.  Credits  appear  on  the 
back  of  the  instrument  up  to  June  5,  1887. 

The  declaration  contained  three  counts, 
in  substance  as  follows:  The  first  count 
sues  on  the  foregoing  instrument  as  a  prom- 
issory note,  and  alleges  that  "E.  Nelson  Fell, 
W.  B.  Maklnson,  M.  Katz,  R.  E.  Rose,  and  E. 
D.  Beggs,  being  then  and  there  the  stock- 
holders of  said  corporation,  and  to  lend  their 
credit  to  and  to  aid  in  negotiating  said  note, 
and  before  delivery  to  said  payee,  did  place 
their  names  on  the  back  of  said  instru- 
ment as  joint  and  several  promisors  and  co- 
makers, and  the  plaintiff  became  the  holder 
of  said  note  in  due  course,  for  value,  and  the 
same  is  overdue  and  unpaid,  except  certain 
credits  shown  by  Indorsement  thereon,  and 
the  plaintiff  claims  four  thousand  dollars." 

The  second  count  treats  the  instrument' 
sued  on  as  a  negotiable  bond,  and  the  de- 
fendants who  signed  on  the  bagk  thereof  as 
Joint  and  several  obligors,  and  Is  otherwise 
like  the  first  count 

The  third  count  treats  the  cause  of  ac- 
tion as  a  written  Instrument  under  the  seal 
of  said  corporation,  and  alleges  that  "the 
plaintiff  became  the  holder  and  owner  of  said 
Instrument,  for  value  and  before  maturity, 
by  assignment,  by  Indorsement,  and  without 
notice  of  any  defect  therein,  and  the  same 
has  become  due  and  payable,  and  pay- 
ments have  been  duly  demanded  from  said 
defendants,  but  they  fall,  neglect,  and  re- 
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fuse  to  pay  the  same,  and  the  same  is  long 
overdue  and  unpaid,  with  interest  except 
certain  amounts  shown  by  indorsement  on 
the  copy  of  said  Instnunent,  wlilch  is  here- 
with filed."  This  count  Is  in  other  respects 
like  the  flrst 

The  Florida  Pebble  Phosphate  Company 
filed  its  separate  pleas,  and  the  other  de- 
fendants their  Joint  ^leas,  all  alike,  and  in 
substance  as  follows: 

First  To  the  first  count  of  the  declara- 
tion,  that  the  cause  of  action  did  not  accrue 
within  five  years  before  suit 

Second.  To  the  second  count,  that  the 
said  alleged  negotiable  bond  Is  not  their 
deed. 

Third.  That  the  alleged  sealed  Instrument 
of  writing  is  not  their  deed. 

These  pleas  were  demurred  to,  and  the 
demurrers  overruled;  but  as  our  views  of 
the  case  will  be  indicated  In  this  opinion,  we 
think  it  unnecessary  to  set  them  forth  spe- 
cifically. 

Issue  was  joined  on  the  pleas,  and  the 
cause  submitted  to  the  circuit  judge  for 
trial  without  a  Jury.  The  trial  Judge  gave 
Judgment  for  the  defendants.  A  motion  for 
a  new  trial  was  made,  alleging  error  In  over- 
mling  the  demurrers  to  the  pleas,  error  in 
admitting  in  evidence  the  minutes  of  the 
defendant  corporation  of  the  adjourned  meet- 
ings of  June  4  and  11,  1891,  and  because  the 
findings 'Of  the  court  were  against  the  evi- 
dence. The  plaintiff  in  error  seeks  to  re- 
verse this  Judgment 

The  bill  of  exceptions  shows  that  the 
cause  of  action  hereinbefore  copied,  with  the 
indorsements  thereon,  was  introduced  in  evi- 
dence by  the  plaintiff  without  objection. 

The  defendants  Introduced  as  a  witness 
W.  B.  Maklnson,  who  testified  that  be  was 
one  of  the  defendants,  and  secretary  of  the 
defendant  corporation.  Over  the  objection 
of  the  plaintiff,  he  was  allowed  to  read  from 
the  minutes  of  the  board  of  directors  of  the 
corporation  certain  extracts  of  proceedings 
of  the  corporation,  in  substance  as  follows: 

"KISBlmmee,  Fla.,  June  4th,  1891.  At  a 
special  meeting  of  the  board  of  directors  of 
the  Florida  Pebble  Phosphate  Company,  a 
full  board  being  present,  the  following  pro- 
ceedings were  liad:  •  •  •  Meeting  then 
adjourned  until  Thursday,  June  lltb,  1891. 
[Signed]    EL  Nelson  Fell,  Presdt" 

"June  nth,  1891.  The  board  of  directors 
of  the  Florida  Pebble  Phosphate  Company 
met  pursuant  to  adjournment  there  l>elug 
present  B.  N.  Fell,  Fres.,  W.  B.  Maklnson, 
Sea,  E.  D.  Beggs  and  M.  Kats.  Mr.  B.  N. 
Pell,  after  an  Interview  with  Nat  Poynte  re- 
ports will  take  notes  for  the  time  of  two 
years,  indorsed  by  the  original  stockhold- 
ers. Instead  of  giving  mortgage  notes  for 
one  year,  said  notes  to  be  In  the  following 
amounts,  vi&:  $2,700;  $2,026;  $2,025;  $2,- 
026.  Oa  motion  of  M.  Katz  seconded  by  W. 
B.  Maklnson  that  we  accept  Mr.  Nat  Poyntz's 
proposition  and  give  notes  for  amounts  as 
'"fore  mentioned  to  be  endorsed  by  B.  N. 


Fell,  R.  B.  Rose,  M.  Eatz,  EL  D.  Beggs  and 
W.  B.  Maklnson  for  the  term  of  two  years 
and  before  l>earlng  interest  8%  (unanimons). 
*  *  *  Meeting  then  adjourned  subject  to 
call.  [Signed]  B.  N.  Fell,  Presdt  W.  B. 
Maklnson,  Sec.    Attest" 

This  evidence  was  objected  to  on  various 
grounds,  but  as,  in  our  view,  it  furnished 
evidence  favorable  to  the  plaintiff,  we  deem 
it  unnecessary  to  pass  on  the  objections. 
Mr.  Maklnson  further  testified  that  he  rec- 
ognized the  instrument  sued  on,  and  identi- 
fled  the  signatures  of  himself  and  all  the 
other  members  of  the  corporation  on  the 
back  thereof,  as  well  as  to  corporate  seal  af- 
fixed and  attested  by  him;  that  the  directors 
composed  all  the  stockholders  of  the  corpo- 
ration, and  that  when  the  members  of  the 
company  whose  names  appear  on  the  back 
of  the  note  signed  the  same,  the  corporate 
seal  was  there;  and  that  he  put  it  there. 

We  are  of  opinion  that  the  objection  of  the 
plaintiff  below  to  the  Introduction  of  the 
minutes  of  the  corporation  and  the  testi- 
mony of  Maklnson  was  properly  overruled, 
as  it  is  oftentimes  allowable  to  show  con- 
temporaneous facts  and  circumstances  at- 
tending the  negotiations  of  parties  in  mak- 
ing contracts,  as  such  facts  and  circum- 
stances may  throw  light  on  the  transaction, 
as  to  the  intention  of  the  parties.  Robinson 
V.  Barnett  18  Fla.  602,  43  Am.  Rep.  S27;  7 
Cyc.  669-673. 

Without  attempting  a  discussion  of  each 
specific  assignment  of  error,  we  are  of  opin- 
ion that  whether  we  view  tlie  instrument 
sued  on  as  a  negotiable  promissory  note,  or 
as  a  single  bill  or  writing  obligatory,  the 
Judgment  of  the  court  below  must  be  afflrm- 
ed.  If  it  l>e  regarded  as  a  promissory  note 
unsealed,  then  the  five-year  statute  of  limita- 
tion applies  to  the  action  as  to  all  the  de- 
fendants. If  it  be  regarded  as  the  single  bill 
or  writing  obligatory  of  the  corporation,  we 
cannot  discover  from  the  instrument  itself  or 
from  the  evidence  that  the  defendants  who 
indorsed  it  intended  to  adopt  the  seal  of  tbe 
corporation.  It  does  not  appear  that  it  was 
the  intention  of  these  parties  to  execute  a 
sealed  instrument  From  the  evidence  it  ap- 
pears that  Nat  Poyntz,  the  payee,  agreed  to 
take  notes  of  the  corporation,  indorsed  by 
the  original  stockholders,  and  this  proposi- 
tion was  accepted  by  the  corporation.  The 
instrument  is  In  the  usual  form  of  a  prom- 
issory note  with  words  of  negotiability. 

In  the  case  of  Cotten  v.  Williams,  1  Fla. 
87,  this  court  held  that  if  several  persons 
sign  an  instrument  concluding  with,  "  'wit- 
ness our  hands  and  seals,'  some  putting  seals 
opposite  their  names,  and  others  not  such  as 
did  not  affix  seals  will  be  presumed  to  have 
adopted  the  seals  already  there."  In  the  in- 
stant case  the  instrument  sued  on  does  not 
contain  the  words  "witness  our  hands  and 
seals,"  or  other  equivalent  words.  It  con- 
cludes: "In  witness  whereof  The  Florida 
Pebble  Phosphate  Company  has  caused  its 
corporate  seal  to  be  hereto  affixed  and  at- 
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tested  by  Its  secretary,  and  this  promissory 
note  to  be  signed  by  Its  President." 

In  the  case  of  The  Directors  &  Trustees  of 
the  St.  Andrews  Bay  Land  Company  t. 
Mitchell.  4  ria.  182,  54  Am.  Dec.  340,  this 
court  held  "that  parties  to  a  contract  are  lia- 
ble according  to  the  form  in  which  they  re- 
ipectlvely  execute  the  contract.  One  may  be 
liable  In  an  action  of  assmupsit,  while  the 
other  is  liable  in  covenant"  Stabler  v.  Cow- 
man, 7  Gill  &  3.  (Md.)  284;  Hess'  Estate,  150 
Pa.  346.  24  AtL  676;  Pickens  t.  tijm&c,  90 
N.  C.  282,  47  Am.  Rep.  521 ;  Van  Alstyne  v. 
Tan  Slyck.  10  Barb.  (N.  Y.)  383. 

In  the  case  of  Gist  t.  Drakely.  2  Gill  (Md.) 
330.  41  Am.  Dec  426,  the  facts  were  as  fol- 
lows: Upon  the  back  of  the  notes  of  a  cor- 
poration, under  its  seal,  payable  to  the  order 
ot  K.,  he  and  G.  indorsed  their  names,  over 
which  D,  an  assignee  for  value,  wrote  as  fol- 
lows: "For  value  received  we  Jointly  and 
Mverally  promise  D.  to  pay  him  the  amount 
of  the  within,  should  the  company  make  de- 
fault in  the  payment  thereof."  It  was  held 
that  an  action  of  assumpsit  would  lie  in  fa- 
vor of  D.  against  G.  on  this  undertaking. 
The  court,  in  its  opinion,  quotes  from  Judge 
Story  to  the  effect  that  in  such  a  case  the  in- 
dorser  is  to  be  treated  as  an  original  prom- 
iaor  or  maker,  and  that  the  payee  is  at  lib- 
erty to  write  over  the  signature,  "For  value 
recdved  I  undertake  to  pay  the  money  with- 
in mentioned  to  B.,  the  payee."  The  court 
farther  says  that  it  may  be  that  the  plain- 
tiff below  might  have  filled  up  the  blank 
somewhat  differently,  consistent  with  the 
transaction,  and  thereby  have  dispensed 
with  the  necessity  of  offering  some  of  the 
proof  which  he  adduced.  The  court  further 
says  that  the  right  of  action  was  not  on  the 
sealed  instrument,  bat  on  the  indorsement 
If,  then,  we  treat  the  Instrument  sued  on  in 
the  Instant  case  as  the  bond  or  single  bill  of 
the  corporation,  we  are  of  opinion  that  the 
anomalous  indorsers,  while  they  are  original 
promisors,  and  agreed  to  pay  the  money  men- 
tioned in  the  instrument,  yet  they  cannot  be 
considered  to  have  obligated  themselves  to 
do  so  under  their  seals,  and  the  statute  of 
limitations  barred  an  action  as  to  them.  As 
this  was  a  Joint  suit  no  other  than  a  Joint 
Jodgment  could  be  rendered  therein.  Web- 
ster V.  Bamett  17  Fla.  272,  text  278;  Hale 
T.  Crowell's  Adm'x,  2  Fla.  534,  text  540,  50 
Am.  Dec  301 ;  Mutual  Loan  &  Building  As- 
sociation V.  "Psice,  19  Fla.  127;  Bacon  v. 
Green,  36  Fla.  855,  18  South.  870. 

The  effect  of  an  anomalous  indorsement 
upon  an  ordinary  promissory  note  is  consid- 
ered and  determined  by  this  court  in  Melton 
T.  Brown,  25  Fla.  461,  6  South.  211,  and  Mc- 
Callnm  v.  Drlggs,  35  Fla.  277,  17  South.  407. 

The  judgment  of  the  court  below  Is  afilrm- 

TATLOR  and  PARKHILL,  33^  concur. 

8HACEXEFORD,  C.  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur  In  the  opin- 
ion. 


In  re  MEMBERS  OF  LEKJISLATCRB. 
(Suprenu  Court  of  Florida.     July  28,   1905.) 

1.  OmCES— MllfBEBS   ov   Leoisultubb— Eli- 
OiBiLiTr— CoHBTrruTioNAi.  Law. 

Under  the  provisions  of  section  5  of  article 
8  of  the  Constitution,  no  Senator  or  Member 
of  the  House  of  RepresentativeB  is  eligible  for 
appointment  or  election,  darin|;  the  time  for 
which  he  was  elected,  to  any  civil  office  under 
the  Conatitatioa  of  this  state  that  has  been 
created,  or  the  emoluments  whereof  shall  have 
been  increased,  during  such  time.  Such  in- 
eligibility continues  during  the  entire  time  for 
which  such  member  was  elected,  and  such  mem- 
ber cannot  render  himself  eligible  during  such 
time  by  resigning  his  legislative  membeiship. 

2.  Saio— Civil  Oiticebs. 

Members  of  a  board  of  control  created  by 
law,  who  are  charged  with  the  duty  of  locating 
and  continuonsly  and  permanently  controlling 
and  managing  state  institutions  ot  leamine, 
whose  terms  of  office  are  definitely  fixed,  with 
provision  for  removal  and  appointment  by  the 
Governor  to  fill  vacancies  on  such  board,  the 
office  being  continuous  and  permanent  and  re- 
maining to  be  filled,  though  the  incumbents 
may  die  or  resign,  are  civil  officers,  under  the 
Constitution  of  this  state.  The  fact  that  there 
is  no  salary  or  emolument  affixed  to  such  office 
does  not  make  it  any  the  less  a  civil  office, 
since  salary  or  emolument  lUce  an  oath  of 
office,  is  an  incident  to  office  merely,  and  not  a 
necessary  element  in  the  determination  of  its 
character. 
(Syllabus  by  the  Court) 

In  the  matter  of  the  eligibility  of  members 
of  the  Legislature  for  appointment  and  elec- 
tion during  their  term. 

Advisory  Opinion  to  Governor. 

To  the  Honorable  N.  B.  Broward,  Governor 
of  Florida,  Tallahassee,  Fla. — Sir: 
The  court  has  received  your  communica- 
tion of  the  9th  instant  as  follows : 

"I  have  the  honor  to  request  the  opinion  of 
the  Justices  of  the  Supreme  Court  as  to  the 
interpretation  of  section  5  of  article  3  of  the 
Constitution  of  Florida  upon  a  question  af- 
fecting my  executive  powers  and  duties,  and 
to  ask  that  I  be  advised  If,  under  the  provi- 
sion of  such  section  of  the  ConstituticHi,  a 
Senator  or  Member  of  the  House  of  Repre- 
sentatives, during  the  time  for  which  he  was 
elected,  may  l>e  appointed  by  the  Governor  a 
member  of  a  board  of  control  created  by  law 
during  such  time,  whose  term  of  office  is  defi- 
nite, with  provision  for  removal  and  appoint- 
ment to  fill  vacancies,  whose  powers  and  du- 
ties under  the  law,  subject  to  the  control  and 
supervision  of  the  state  board  of  education, 
consist  In  part  In  locating,  controlling,  and 
managing  state  Institutions  of  learning,  but 
who  are  paid  only  actual  expenses  while  In 
the  performance  of  prescribed  duties." 

Our  advisory  reply  to  this  question,  so  in- 
timately affecting  your  executive;  duty  of  ap- 
pointment, is  that  it  necessarily  Involves  the 
solution  of  two  questions,  viz.: 

(1)  Is  the  board  of  control,  whose  incum- 
bents yon  have  to  appoint,  a  dvll  office,  un- 
der the  Constitution  of  this  state,  and  will 
its  Incumbents,  when  appointed,  be  civil  of- 
ficers? 

(2)  Are  members  of  either  House  <tf  tb« 
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Legislature  eligible  to  appointment  ae  mem- 
bers of  such  board  of  control,  under  the  pro- 
visions of  section  S  of  article  3  of  the  state 
Constitution;  such  board  of  control  having 
been  created  by  the  Legislature  during  the 
current. terms  of  its  members? 

To  the  first  of  these  questions  our  answer 
1b  that,  from  the  duties  mentioned  In  your 
communication  as  devolving  upon  such  board 
of  control,  viz.,  locating  and  continuously 
and  permanently  controlling  and  managing 
state  institutions  of  learning,  subject  to  the 
supervision  of  the  state  board  of  education, 
and  whose  terms  of  office  are  definitely  fixed, 
with  provision  for  removal  and  appointment 
to  fill  vacancies  on  such  board,  the  members 
of  such  board  of  control  will,  under  our  Con- 
stitution, when  appointed,  be  civil  officers  of 
the  state.  State  ex  rel.  Clyatt  t.  Hodcer, 
89  Fla.  477,  22  South.  721,  and  cases  cited 
therein.  And  see  the  copious  annotations  to 
the  same  case  In  63  Am.  St  Rep.  174. 

The  duties  to  be  performed  by  such  board 
are  Important  and  essentially  governmental 
In  character.  The  office  Is  continuous  and 
permanent,  and  remains  to  be  filled,  though 
the  Incumbents  may  die  or  resign.  The  fact 
that  there  is  no  salary  or  emolument  affixed 
to  such  office  does  not  make  It  any  the  less  a 
civil  office,  since  salary  or  emolument,  like 
an  oath  of  office,  Is  an  incident  to  office  mere- 
ly, and  not  a  necessary  element  In  the  deter- 
mination of  its  character.  6  Words  and 
Phrases  Judicially  Defined,  p.  4924  et  seq., 
and  citations ;  People  of  N.  0.  ex  rel.  Walk- 
er V.  Bledsoe,  68  N.  0.  457;  McComlck  T. 
Thatcher,  8  Utah,  294,  30  Pac  1091,  17  L.  B. 
A.  243,  and  notes. 

Section  5  of  article  8  of  our  Constitution 
provides  as  follows:  "No  Senator  or  Mem- 
ber of  the  House  of  Bepresentatlves  shall, 
during  the  time  for  which  he  was  elected,  be 
appointed  or  elected  to  any  civil  office  under 
the  Constitution  of  this  state,  that  has  been 
created,  or  the  emoluments  whereof  shall 
have  been  increased,  during  such  time."  The 
purpose  of  this  provision  of  the  organic  law 
was  to  put  it  beyond  the  power  of  the  legis- 
lative branch  of  the  government  to  create  of- 
ficial positions  to  be  filled  by  Its  members; 
thereby  removing  the  temptation  of  an  im- 
provident or  unwise  creation  of  offices  not 
expressly  provided  for  by  the  Constitution. 
Under  its  provisions  we  think  that  It  is  clear 
that  no  member  of  either  House  of  the  Leg- 
islature Is  eligible  to  the  Incumbency  of  any 
civil  office  of  this  state  that  Is  created  during 
any  part  of  the  time  for  which  such  member 
was  elected,  and  that  such  Ineligibility  con- 
tinues during  the  entire  time  for  which  such 
member  was  elected,  and  that  such  member 
cannot  render  himself  eligible  during  such 
time  by  resigning  his  legislative  membership. 
Our  opinion  la  that  you,  as  Qovernor,  cannot 


oonatltntlonally  appoint  any  member  of  either 
House  of  the  present  legislative  branch  of 
the  government  to  membership  on  such  board 
of  control,  since  the  Oonstltntlon  clearly  for- 
bids their  being  appointed  to  any  such  dvll 
office  created  during  the  time  for  wbidi  they 
were  elected  as  members  of  such  Leglalatare. 
State  ex  rel.  Chllds  v.  Sutton,  63  Ulnn.  147, 
65  N.  W.  262,  SO  L.  R.  A.  630,  66  Am.  St  Bt^ 
468. 

Respectfully  yours, 
THOMAS  M.  8HACKLEF0BD, 

Chief  Jvatiae. 
B.  F.  TAYLOR,  Justice, 
R.  S.  COCKRELL,  Justice^ 
W.  A.  H0CE3!B,  Justice, 
J.  B.  WHITFIELD,  Justice, 
OHARLES  B.  PARKHILI^  Justice. 


OBANNISS  et  aL  t.  FLORIDA  PEBBLE 
PHOSPHATE  CO.  «t  al.* 

(Supreme  Court  of  Florida,  Division  B.    June 
27,  1905.) 

Error    to    Circuit    Court,    Osceola    County; 

Minor  S.  Jones,  Judge. 

Action  by  Charles  F.  Orannlas  and  another 
against  the  Florida  Pebble  Phosphate  Company 
and  others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error. 

W.  H.  Jewell,  for  plaintiffs  In  error.  P.  A. 
Vans  Agnew  and  Massey  A  Warlow,  for  defend- 
ants In  error. 

PER  OUBLI^.    The  judgment  Is  affirmed. 


HARRISON  T.  STATE. 
(Supreme  Court  of  Florida.    July  3,  1905.) 

Error  to  Circuit  Court  Leon  County;  John 
W.  Malone,  Judge. 

Proceeding  by  the  state  against  Reese  Harri- 
son. From  the  judgment  defendant  brings  ei^ 
ror. 

Wm.  O.  Hodges,  for  plahitlff  in  error. 

PER  CURIAM.  On  suggestion  of  the  death 
of  the  plaiatlff  in  error,  the  cause  is  abated,  and 
the  writ  of  error  dismissed. 


BUCKMAN    T.     LITTLE     BROS.     FERTI- 
LIZER &  PHOSPHATE  CO.,  Limited. 
(Supreme  Court  of  Florida.    June  21,  1905.) 

In  Banc.  Error  to  Circuit  Court,  Duval 
County ;   Cbns.  S.  Adams,  Referee. 

Action  by  Little  Bros.  Fertllizar  &  Phosphate 
Company,  Limited,  against  H.  H.  Bnckman. 
Judgment  for  plaintiff,  and  defendant  brings  er- 
ror. 

H.  H.  Buckman,  for  plaintiff  in  error.  Wm. 
B.  Young  and  D.  U.  Fletcher,  for  defendant  in 
error. 

PER  CURIAM.  Dismissed,  on  agreement  of 
counsel  for  the  respective  parties. 


•Rabearlns  danled  July  U.  UOB. 
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OOLBERT  ▼.  STATS. 
(Sapreme  Coort  of  Mississippi.    July  24,  190S.) 
t  States— Boh DB—RBTiKBimiT  —  Optiokb— 

EXKBCIBB    —    liKOIBLATIVB       OB       EXEOUTIVK 
POWKB. 

The  exercise  of  the  option  to  retire  state 
boDda  conferred  by  Acts  1896,  p.  SO,  c  S4,  f  7, 
providing  that  at  the  expiration  of  five  years 
the  state  shall  have  the  option  to  retire  any 
and  all  of  the  bonds  authorized  to  be  issued  by 
mch  act,  was  a  legislative,  and  not  an  ezeca- 
tive,  power,  and  hence  the  Governor  was  not 
authorised  to  exercise  the  same  by  Const  If 
116,  123,  declaring  that  the  chief  executive 
power  of  the  state  shall  be  vested  in  the  Oov- 
emor,  and  that  he  shall  see  that  the  laws  are 
{aithfally  executed. 

2.  Sahk— Affbofbiatiorb  —  Irtebkst  —  Ef- 

IICT. 

The  Legislature,  In  1900,  after  having 
made  specific  appropriation  for  payment  of  In- 
terest  for  the  ensuing  two  years  on  certain 
designated  debts  of  the  state,  appropriated  a 
tpeclfic  sum  for  each  of  the  years  1900  and 
1901  for  the  payment  of  interest  on  "other 
state  indebtedness."  Held,  that  such  "othw 
state  indebtedness"  included  state  bonds  issued 
as  provided  by  Acts  1896,  p.  27,  c.  84,  and  dis- 
closed a  legislative  intention  that  such  bonds 
ifaonld  remain  outstanding  and  interest-bear- 
ing for  the  whole  of  the  year  1901. 

3.  Saicb— XscKSsiTT  or  Appbofbiatior. 

Const.  I  63,  provides  that  no  appropriation 
shall  be  passed  which  does  not  definitely  fix  the 
maximum  sum  thereby  authorised  to  be  drawn 
from  the  treasury.  Section  64  declares  that  no 
appropriation  biU  shall  continue  in  force  more 
than  six  months  after  the  meeting  of  the  Legis- 
lature at  its  next  regular  session,  eta,  and  sec- 
tion 68  requires  appropriation  bills  to  be  pass- 
ed at  regular  sessions  of  the  L^islature.  Sec- 
tion 69  requires  that  general  appropriation  bills 
shall  contain  only  the  appropriations  to  de- 
fray ordinary  expenses  ot  the  executive,  legis- 
lative, and  judicial  departments  of  the  govern- 
ment, to  pay  interest  on  state  bonds,  and  to 
support  public  schools,  and  that  all  other  ap- 
propriations shall  be  made  by  separate  bills, 
each  embracing  but  one  subject,  etc. ;  and  sec- 
tion 73  empowers  the  Grovemor  to  veto  parts 
of  any  appropriation  bill  and  approve  parts  of 
the  same,  declaring  that  the  parts  approved 
shall  be  tiie  law.  BeU,  that  in  the  absence  of 
a  specific  appropriation  for  the  payment  of 
state  bonds  issued  under  authority  conferred 
by  Acts  1896,  p.  27,  c.  84,  the  Governor  was 
without  power  to  order  snch  bonds  paid  out 
of  other  money  in  the  state  treasury. 

4.  Sake. 

Acta  1896,  p.  80,  c.  84,  f  7,  providing  for 
the  issuance  of  certain  state  bonds,  and  de- 
daring  that  at  the  expiration  of  five  years  the 
state  shall  have  the  option  to  retire  any  and 
all  thereof,  did  not  of  itself  constitute  an  ap- 
propriation of  money  for  the  payment  of  audi 
bonds. 

Appeal  from  Circuit  Court,  Hinda  County; 
D.  M.  MUler,  Judge. 

Action  by  Caro  B.  Colbert  against  the 
state.  From  a  Judgment  in  favor  of  de- 
fendant on  appeal  from  a  justice's  Judgment 
In  favor  of  plaintiff,  plaintiff  appeals.  Re- 
versed. 

Alexander  ft  Alexander,  for  appellant  3. 
N.  Flowers,  Aast  Atty.  Gen.,  for  tbe  State. 

COX,   Spedal  Judge.    On  July  1,  1896, 
pursuant  to  an  act  of  the  Legislature  ap- 
proved   Marcb   18,    1896,    there   were    sold 
89  SO.— 6 


bonds  of  the  state  of  Hlflslssippi  of  tlie  de- 
nomination of  $S00  eacb,  bearing  interest  at 
6  per  cent  per  annum,  payable  semiannual- 
ly, to  the  amount  of  $400,000.  These  bonds 
on  their  face  were  to  become  due  and  pay- 
able on  the  l8t  day  of  July,  1906,  and  were 
designated  as  "Series  B."  On  the  4tb  day 
of  June,  1901,  Gov.  Longlno  issued  his  proc- 
lamation, giving  notice  to  all  holders  of  tbe 
said  bonds  to  present  tbe  same  on  July  1, 
1901,  to  tbe  Treasurer  of  the  State  of  Missis- 
sippi, at  his  office  In  the  capitol  in  the  city 
of  Jackson,  for  payment  In  full  with  accrued 
interest  Tbe  proclamation  announced  that 
interest  would  cease  on  tbe  said  bonds  from 
and  after  the  Ist  day  of  July,  1901.  Caro 
Colbert  plaintiff  below,  and  appellant  here, 
was  tbe  owner  of  15  of  tbe  said  bonds.  He 
dedlned  to  present  them  toe  payment  on 
July  1,  1901,  as  called  for  In  tbe  Governor's 
proclamation,  but  on  January  1,  1902,  be 
presented  tbe  said  bonds,  together  with  tbe 
Intexest  coupons  tben  maturing,  to  tbe  State 
Treasurer  for  payment  Tbe  bonds  were 
promptly  paid,  but  tbe  treasurer  refused  to 
pay  the  coupons  on  tbe  sole  ground  that  the 
call  of  tbe  Governor  operated  to  retire  the 
bonds  and  stop  the  running  of  Interest  after 
tbe  date  fixed  for  retiring  them.  Plaintiff 
thereupon  made  demand  of  tbe  auditor  to 
Issue  a  warrant  for  the  amount  of  tbe  coup- 
ons, and  tbe  auditor  refused  to  do  so;  wbere- 
iq>on  suit  was  instituted  against  tbe  state 
before  J.  Fitzgerald,  a  Justice  of  the  peace 
of  Hinds  county,  and  Judgment  recovered  for 
$187.S0,  tbe  amount  of  tbe  said  interest 
coupons,  with  Interest  from  January  1,  1902, 
and  costs.  Upon  appeal  to  the  circuit  court 
of  Hinds  county,  Judgment  was  rendered 
for  the  state,  dismissing  tbe  suit  From  this 
Judgment  an  appeal  has  been  prosecuted  to 
tbls  court  appellant  assigning  for  error  the 
action  of  tbe  court  in  dismissing  bis  suit 

The  principal  question  arising  upon  tbe 
record  In  this  case,  and  one  upon  which  both 
parties  thereto  invite  a  deliverance  from  tbls 
court  iB  whether  or  not  the  Governor  bad 
authority  of  law  to  call  In  tbe  bonds  of 
series  B  for  payment  on  July  1,  1001.  It  is 
contended  on  Isebalf  of  tbe  state  that  author- 
ity for  this  act  of  the  Governor  is  found  in 
section  7,  c  84,  p.  30,  of  tbe  Acts  of  1896, 
tbe  same  being  the  act  under  which  tbe 
said  bonds  were  issued.  It  reads  as  follows; 
"Sec.  7.  Tbe  fallb  and  credit  of  tbe  state  of 
Mississippi  are  hereby  pledged  to  tbe  punc- 
tual payment  of  both  principal  and  Interest 
of  said  bonds  as  they  mature,  and  to  that 
end  the  Legislature  shall  annually  levy  a 
tax  on  all  the  taxable  property  of  tbe  state 
for  the  payment  of  tbe  Interest  thereof,  and 
at  tbe  expiration  of  five  years  the  state  shall 
have  the  option  to  retire  any  or  all  of  these 
bonds."  It  is  urged  that  tbe  Governor,  as 
tbe  chief  executlTe  of  tbe  state,  was  the 
functionary  whose  right  and  duty  It  was  to 
exercise  tbe  state's  discretion,  thus  clearly 
provided  for  In  tbe  act  under  which   the 
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bonds  were  Issiiecl,  to  call  the  same  In  t<x 
payment.  It  la  manifest  that  tbe  anthority 
to  call  In  tbe  bonds  was  not  given  to  tbe 
Ctovemor  In  express  terms  by  section  7  of 
the  act  of  1896.  It  Is  claimed,  however,  that 
this  authority  is  to  be  clearly  Inferred  in 
view  of  the  character  of  the  act  to  be  done 
and  the  nature  of  the  powers  conferred  by 
tbe  Constitution  upon  the  Governor  as  chief 
executive  of  the  state.  Tbe  general  grant 
of  power  to  tbe  GovemcMr  under  our  Con- 
stitution is  to  be  found  in  secticms  116  and 
123  of  that  instrument;  tbe  one  declaring 
that  "the  chief  executive  power  of  this  state 
shall  be  vested  In  a  Governor" ;  tbe  other  en- 
joining that  "the  Governor  shall  see  that 
tbe  laws  are  faithfully  executed."  It  is 
claimed  that  by  virtue  of  his  duty  and  obli- 
gation to  see  that  tbe  laws  are  faithfully 
executed  tbe  Governor  was  vested  with  pow- 
er to  call  in  the  bonds  in  question.  A  suffi- 
cient reply  to  this  contention  is  that  as  to 
the  matter  in  question  there  was  no  law  to 
be  executed.  No  provision  of  the  statute 
under  which  the  Governor  assumed  to  act 
required  either  absolutely  or  upon  condi- 
tions that  the  bonds  should  be  called  in  be- 
fore maturity.  No  law  would  have  been  vio- 
lated if  the  can  had  not  been  made.  Tbe 
law  under  which  the  bonds  were  issued  hav- 
ing provided  that  they  should  mature  on  Ju- 
ly 1,  1906,  they  were  not,  under  the  law, 
subject  to  payment  before  that  date,  save 
in  the  exercise  of  a  discretion  reserved  gen- 
erally to  the  state,  not  granted  specifically 
to  the  Governor.  So  that  to  our  minds  it  Is 
perfectly  clear  that  tbe  Governor  was  with- 
out authority  to  call  in  the  bonds,  unless 
tbe  exercise  of  the  state's  discretion  as  to 
that  matter  was  in  its  essential  nature  an 
executive  function,  vested  in  tbe  Ctovemor 
by  the  grant  to  him  of  tbe  chief  executtve 
power.  Just  here  we  touch  tbe  heart  of  the 
controversy.  It  is  maintained  on  behalf  of 
the  state  with  great  earnestness  and  force 
of  reasoning  that  tbe  discretion  reserved  to 
tbe  state  was  an  executive  discretion,  per- 
taining strictly  to  the  executive  department 
of  the  government,  belonging,  by  its  very 
nature,  to  that  particular  magistracy,  and 
not  requiring  any  legislative  grant  to  vest  It 
in  the  Governor  as  chief  executive.  We  can- 
not concur  in  this  opinion.  We  have  not  so 
learned  the  law.  The  principle  contended 
for  is  contrary  to  the  geni\is  of  republican 
government  Under  all  constitutional  gov- 
ernments recognizing  three  distinct  and  in- 
dependent magistracies,  the  control  of  the 
purse  strings  of  government  Is  a  legislative 
function.  Indeed,  it  is  the  supreme  legisla- 
tive prerogative,  indispensable  to  the  inde- 
pendence and  integrity  of  the  Legislature, 
and  not  to  be  surrendered  or  abridged,  save 
by  the  Constitution  itself,  without  disturb- 
ing the  balance  of  tbe  system  and  endanger- 
ing tbe  liberties  of  the  people.  The  right  of 
the  Legislature  to  control  tbe  public  treas- 
ury, to  determine  tbe  sources  from  wliich 


the  public  revenues  shall  be  derived  and  the 
objects  up<«  which  they  shall  be  expended, 
to  dictate  tbe  time,  tbe  manner,  and  the 
means  both  of  their  collection  and  disburse- 
ment, is  firmly  and  inexpugnably  establish- 
ed in  our  political  system.  This  supreme  pre- 
rogative of  the  Legislature,  called  in  ques- 
tion by  Charles  I,  was  the  issue  upon  which 
Parliament  went  to  war  with  the  King,  with 
tbe  result  that  ultimately  tbe  absolute  con- 
trol of  Parliament  over  the  public  treasure 
was  forever  vindicated  as  a  fundamental 
principle  of  the  British  Constitution.  The 
American  commonwealths  have  fallen  heirs 
to  this  great  principle,  and  the  prerogative 
in  question  passes  to  their  Legislatures  with- 
out restriction  or  diminution,  except  as  pro- 
vided by  their  Constitutions,  by  tbe  simple 
grant  of  the  legislative  power. 

In  the  light  of  this  great  dominating  prin- 
ciple of  republican  government,  we  feel  con- 
strained to  hold  that  the  option  of  the  state 
in  the  instant  case  fell  naturally  and  pecu- 
liarly within  the  sphere  of  legislative,  ratb- 
a  than  of  executive,  discretion.  We  do  not 
deny,  of  course,  that  the  Legislature  might, 
in  its  discretion,  have  provided  for  the  call- 
ing in  of  tbe  bonds  by  tbe  Crovernor  upon 
such  conditions  and  limitations  as  It  might 
have  seen  fit  to  Impose  Such  a  delegation 
of  power  to  the  Governor  (If  It  may  be  prop- 
erly called  a  delegation  of  power  where  the 
Legislature  exercises  ite  discretion  in  com- 
manding executive  action  upon  the  happen- 
ing of  certain  prescribed  conditions)  is  not 
infrequent  under  our  system,  and  is  main- 
tainable bot  (mly  by  a  long  line  of  authori- 
ties, but  also  upon  fully  established  princi- 
ples of  government  Tbe  vice  in  this  branch 
of  the  argument  for  the  state  Is  to  be  found 
not  in  tbe  contention  that  tbe  Legislature 
had  the  power  to  confer  upon  tbe  Governor 
authority  to  call  in  the  bonds,  but  in  tbe  as- 
sumption that  it  actually  did  so.  In  express 
terms,  most  certainly  it  did  not  Such  power 
is  not  to  be  conferred  by  doubtful  inference. 
Tbe  failure  of  the  Legislature  Itself  to  ex- 
ercise the  state's  option,  when  recommended 
so  to  do  by  Gov.  McLaurln,  raises  a  strong 
presumption  that  It  was  not  Its  purpose  that 
any  other  department  of  the  government 
should  do  so.  It  was  fully  advised  of  the 
state's  rights  in  the  premises,  it  Is  conclusive- 
ly presumed  to  have  known  of  its  undoubted 
prerogative  to  determine  the  state's  choice, 
and  Its  failure  to  act  was  in  itself  an  expres- 
sion of  the  legislative  purpose  that  the  bonds 
of  series  B  should  not  be  called  in  at  the  ex- 
piration of  five  years.  The  fact  that  the 
Legislature,  at  the  session  of  1900,  after  mak- 
ing specific  appropriation  for  payment  of  in- 
terest for  the  ensuing  two  years  on  certain 
designated  debts  of  the  state,  appropriated 
the  sum  of  $58,240  for  each  of  tbe  years 
1900  and  1901  for  payment  of  interest  on 
other  state  Indebtedness,  strengthens  the  pre- 
Bimiptlon,  If  that  be  possible,  that  it  was  not 
the  legislative  Intent  that  the  bonds  of  series 
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B  ihonld  be  called  In  and  paid  on  Jnly  1, 
1901.  The  bonds  of  series  B  must  necessar- 
ily bare  been  Included  In  tbe  words  "otber 
stite  Indebtedness,"  and  the  fact  that  the 
game  amount  was  appropriated  for  the  pay- 
ment of  Interest  for  each  year  shows  clearly 
tliit  the  Legislature  contemplated  that  tbe 
aaid  bonds  would  remain  outstanding  and 
Interest-bearing  for  tbe  wbole  of  tbe  year 
IWL 

But  even  If  It  should  be  conceded  that  tbe 
exercise  of  the  state's  option  was  an  execu- 
tlre,  rather  than  a  legislative,  function,  or, 
tbb  being  denied.  If  It  be  conceded  that  tbe 
Leglslatore  Intended,  and  in  eflTect  command- 
ed, that  tbe  GoTomor  exercise  tbe  state's  op- 
ttoD,  stlU,  in  our  Judgment,  tbe  Governor 
was  without  power  to  order  tbe  bonds  in 
qnesdon  paid,  for  tbe  simple  reason  tbat  the 
Legislature  had  made  no  appropriation  for 
tbelr  payment  Such  an  order  under  such 
drramstances  was  virtually  an  executive  ap- 
propriation of  tbe  money  required  to  pay  tbe 
bonds.  The  proposition  so  stated  Is  Its  own 
refutation.  L^slative  control  over  tbe 
treasury,  which  we  recognize  as  the  supreme 
legislative  prerogative.  Involves  tbe  neces- 
tity  of  legislative  appropriation  in  ordor  to 
tbe  payment  of  moneys  out  of  tbe  treasury. 
Tills  is  a  fundamental  principle  of  constitu- 
tional law.  It  Is  written  in  express  terms 
or  by  necessary  implication  in  the  Constitu- 
tioDS  of  all  free  states.  Clause  7  of  section 
9  of  article  1  of  tbe  Cionstltution  of  tbe  Unit- 
ed States  declares  tbat  "no  mon^  sball  be 
drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law."  Tbe  Con- 
stitution of  Mississippi  of  18C9  declared  tbat 
"no  money  shall  be  drawn  from  tbe  treas- 
oiy,  except  on  appropriations  made  by  law." 
Tide  section  26  of  article  4.  Tbe  Constitu- 
tion of  1832,  art  7,  I  7,  declared  tbat  "no 
money  shall  be  drawn  from  tbe  treasury  but 
in  consequence  of  an  appropriation  made  by 
law,"  and  tbe  same  proTision  in  tbe  same 
language  is  found  in  the  Constitution  of  1817, 
art  6,  I  8,  under  wblcb  Mississippi  was  ad- 
mitted to  tbe  federal  Union.  We  cannot  be 
persuaded  tbat  tbe  omission  from  the  Con- 
stltntlon  of  1880  of  a  similar  express  pro- 
vision indicates  a  purpose  upon  tbe  part  of 
tbe  great  jurists  and  publicists  who  framed 
tbat  Instrument  to  abrogate  this  essential 
principle  of  constitutional  government  This 
fiscal  scheme  which  they  provided  and  or- 
dained n^atlves  the  idea.  By  section  63  of 
tbe  Constitution  it  is  provided  tbat  "no  ap- 
pn^rlatlon  sball  be  passed  by  tbe  Legisla- 
ture which  does  not  fix  definitely  the  maxi- 
mum sum  thereby  authorised  to  be  drawn 
from  the  treasury."  By  section  64  it  is  pro- 
Tided  that  "no  bill  passed  after  tbe  adoption 
of  tbis  Constitution  to  make  appropriations 
of  money  out  of  tbe  state  treasury  shall  con- 
tinue in  force  more  than  six  months  after 
tbe  meeting  of  tbe  Legislature  at  its  next 
tegular  session;  nor  sball  sucb  bill  be  passed 
eieept  by  the  votes  of  a  majority  of  all  tbe 


members  elected  to  each  house  of  (be  Legis- 
lature." Section  68  declares  tbat  "appropria- 
tion and  revenue  bills  sball,  at  regular  ses- 
sions of  tbe  Legislature,  bave  precedence  in 
both  bouses  over  all  other  business,  and  no 
such  bills  sball  be  passed  during  tbe  last 
five  days  of  tbe  session."  Section  68  re- 
quires that:  "General  appropriation  bills 
shall  contain  only  tbe  appropriations  to  de- 
fray tbe  ordinary  expenses  of  tbe  executive, 
legislative  and  judicial  departments  of  tbe 
government,  to  pay  interest  on  state  bonds, 
and  to  support  the  common  schools.  All 
other  appropriations  sball  be  made  by  sep- 
arate bills,  each  embracing  but  one  subject 
Legislation  shall  not  be  engrafted  on  appro- 
priation bills,  but  the  same  may  prescribe 
the  conditions  on  which  tbe  money  may  be 
drawn,  and  for  what  purposes  paid."  Sec- 
tion 73  empowers  the  Governor  to  veto  parts 
of  any  appropriation  bill  and  approve  parts 
of  tbe  same,  and  declares  tbat  the  parts  ap- 
proved shall  be  law.  When  we  consider  all 
these  provisions  together,  and  note  the  jeal- 
ous and  wise  restrictions  imposed  by  tbe  Con- 
stitution upon  legislative  power  in  tbe  mat- 
ter of  the  appropriation  of  public  moneys, 
we  are  constrained  to  believe  that  the  Con- 
stitution regards  tbe  Iiegislature  as  tbe  sole 
repository  of  power  to  make  appropriations 
of  moneys  to  be  paid  out  of  tbe  state  treas- 
ury. We  can  no  more  Infer  tbe  possibility 
of  an  appropriation  by  executive  action  of 
moneys  for  tbe  payment  of  public  debts  tban 
we  could  tbe  levying  of  taxes  by  executive 
action  for  tbe  same  purpose.  If  tbe  one  may 
be  inferred,  tbe  otber  may  also;  and  thus 
the  entire  constitutional  scheme  for  legisla- 
tive control  over  tbe  public  revenues  be  sub- 
verted. 

It  cannot  be  maintained  tbat  the  act  wblcb 
provided  for  tbe  issuance  of  the  bonds  and 
reserved  to  the  state  an  option  to  pay  them  at 
the  expiration  of  five  years  was  in  itself  an 
appropriation  of  money  to  pay  the  bonds  at 
tbe  end  of  five  years.  Tbe  creation  of  a  debt 
is  an  entirely  different  thing  from  an  appro- 
priation for  its  payment  But  even  if  tbe 
act  bad  amounted  to  an  appropriation,  it 
must  necessarily  have  failed,  under  section 
64,  upon  tbe  expiration  of  six  months  after 
the  meeting  of  the  Legislature  at  its  next  reg- 
ular session.  A  view  almost  identical  with 
the  one  now  considered  was  pressed  upon  this 
court  by  counsel  widely  famed  for  their  great 
learning  and  power  in  the  somewhat  recent 
case  of  State  of  Mississippi  v.  Cole,  generally 
known  as  tbe  "Industrial  Institute  and  Col- 
lege Case."  See  81  Miss.  174,  82  South.  314. 
It  was  insisted  with  great  cogency  and  per- 
suasiveness of  argument  that  section  212  of 
the  Constitution,  which  provides  tbat  "tbe 
rate  of  interest  on  tbe  funds  known  as  the 
Chickasaw  School  Fund  and  otber  trust  funds 
for  educational  purposes  for  which  the  state 
is  responsible,  shall  be  fixed,  and  remain  as 
long  as  said  funds  are  held  by  tbe  state,  at 
six  per  centum  per  annum  from  and  after 
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the  close  of  the  fiscal  year  A.  D.  1891,  and  the 
distribution  of  said  interest  shall  be  made 
semi-annually  on  the  first  day  of  May  and 
NoTemb«:  of  each  year,"  was  In  Itself  an  ap- 
propriation, self-operatiTe  and  altogether  suf- 
ficient, of  money  for  the  payment  of  Interest 
on  a  debt  solemnly  declared  by  the  Constitu- 
tion itself,  which  directed  that  the  distribu- 
tion of  Interest  thereon  should  be  made  semi- 
annually on  the  Ist  days  of  May  and  Novem- 
ber of  each  year.  Surely,  If  there  could  ever 
be  a  case  in  which  the  creation  or  declara- 
tion of  a  debt  would  operate  as  an  approio'la- 
tlon  for  Its  payment,  that  were  the  case.  And 
yet  appellant's  contention  as  to  the  appropria- 
tions by  Inference  or  Intendment  was  repu- 
diated by  this  court  in  a  very  clear  and  strong 
opinion  delivered  by  that  learned  and  right- 
eous Judge  Justice  Terral.  We  quote  at 
some  length  from  the  opinion  because  it  is 
apposite  in  the  Instant  case,  and  states  most 
perspicadously  the  views  of  this  court  as 
now  constituted:  "Who  is  to  make  the  dis- 
tribution, and  to  whom,  and  out  of  what 
funds,  and  in  what  manner?  The  means  of 
payment  and  all  the  details  are  for  the  Leg- 
islature to  provide.  What  means  has  the 
state  for  payment  except  by  taxation?  It 
devolves  on  the  Liegislature  to  provide  by  tax- 
ation for  the  maintenance  of  the  state  govern- 
ment in  all  its  departments  and  the  discharge 
of  all  its  obligations.  The  state  has  no 
means  of  existence  except  by  the  exercise  of 
the  sovereign  power  of  taxation.  The  Con- 
stitution does  not  impose  any  taxes  except 
the  poll  tax  by  section  248,  and  must  be  held 
to  have  left  the  discharge  of  the  obligation 
declared  by  section  212  to  be  by  the  Legisla- 
ture, on  which  It  devolves  to  provide  ways 
and  means  for  the  discharge  of  all  obligations 
of  the  state.  There  Is  no  Just  ground  for  the 
supposition  that  the  framers  of  the  Consti- 
tution Intended  to  dispense  with  l^islative 
action  as  to  the  payment  of  interest  on  trust 
funds,  and  to  require  it  as  to  maintaining  the 
existence  of  the  state  government,  which  can- 
not live  without  money,  and  cannot  get  mon- 
ey without  legislative  action.  Not  an  officer 
of  the  state  can  be  paid  his  salary  except 
with  money  raised  by  taxation,  and  after  ap- 
propriation therefor  by  the  Legislature.  The 
members  of  the  Legislature  are  dependent 
upon  the  said  provisions  for  their  pay.  No 
money  can  come  into  the  treasury  or  go  out 
of  it  lawfully  except  as  directed  by  the  legis- 
lative act  Collection  and  disbursement  be- 
long to  the  Legislature,  and  must  be  done  as 
It  directs.  •  •  •  Thus  the  Constitution  has 
placed  the  whole  matter  of  obtaining  money 
by  taxation  (except  as  to  the  poll  tax  men- 
tioned) and  of  disbursing  It  in  the  hands  of 
the  Legislature,  guarded  and  restricted  as 
stated.  •  •  •  Now,  as  already  said,  no 
salary  or  other  obligation  of  the  state  can  be 
lawfully  paid  except  out  of  an  appropriatioa 


therefor  by  the  Legislatare  definitely  fixing 
the  maximum  sum  which  may  be  drawn  on 
that  account"  This  opinion  evinces  a  fall 
grasp  upon  the  part  of  the  court  of  the  doc- 
trine of  legislative  control,  except  as  limited 
by  the  Constitution,  over  the  collection  and 
disbursement  of  the  state's  revenues.  It 
would  be  difficult  to  add  to  its  force  or  to 
improve  upon  its  admirable  terseness  and 
lucidity.  It  alone  would  be  determinative  of 
the  case  at  bar.  The  Legislature,  under  our 
system,  having  control  of  the  public  revenues, 
can  alone  provide  for  the  payment  of  the  pub- 
lic debts.  It  therefore  is  the  guardian  of  the 
public  credit  and  Is  charged  with  the  entire 
responsibility  for  the  malntoiance  of  the  pub- 
lic faith  and  honor.  A  mere  failure  upon  Its 
part  to  make  appropriation  for  the  payment 
of  public  indebtedness,  persisted  in,  would 
amount  to  repudiation;  for  without  a  legis- 
lative appropriation  the  creditor  of  the  state 
is  without  power  to  enforce  collection. 

We  will  not  be  deterred  from  declaring 
these  principles  because  of  any  administra- 
tive construction  and  practice  to  the  contrary. 
If  such  practice  has  grown  up  under  a  mis- 
taken conception  of  the  law,  it  should  be  at 
once  abandoned.  No  false  construction  of  the 
Constitution  by  any  administrative  depart- 
ment however  long  continued,  can  ever  ripen 
into  law.  Nor  do  we  share  the  fears  of  the 
learned  counsel  for  the  state,  who  anticipates 
appalling  consequences  from  a  decision  ad- 
verse to  the  state.  The  creditors  whose 
bonds  were  paid  on  July  1,  1901,  have  suf- 
fered no  wrong.  Their  presentation  of  them 
for  payment  was,  in  law,  purely  voluntary. 
By  accepting  payment  and  surrendering  the 
state's  obligationB  they  absolved  the  state 
from  all  further  liability  both  tor  principal 
and  interest  The  treasurer  who  made  the 
payment  cannot  be  injured.  Should  the  state 
demand  and  enforce  from  him  pajrment  into 
the  treasury  of  the  money  Illegally  paid  upon 
the  bonds,  he  would  be  immediately  subro- 
gated to  the  rights  of  the  creditors  whose 
bonds  had  been  paid.  The  state  has  not  suf- 
fered, and  cannot  suffer,  so  far  as  we  are  able 
to  see,  any  injurious  consequences  from  a 
declaration  by  this  court  that  the  action  of 
the  Governor  was  unwarranted  and  void.  It 
has  saved  thereby  some  thousands  of  dollars 
of  interest  and  will  only,  by  virtue  of  this 
decision,  be  liable  to  pay  the  interest  which 
the  statute  clearly  contemplated  should  be 
paid,  on  those  bonds  of  series  B  which  were 
not  presented  for  payment  under  the  Gover- 
nor's call.  The  demand  of  appellant  was  a 
liquidated  demand.  The  money  had  been  ap- 
propriated for  its  payment.  It  was  a  propo' 
claim  for  audition.  The  auditor  having  re- 
fused to  audit  and  allow  it  the  appellant  had 
the  right  under  the  statute  to  bring  his  suit 
to  have  its  validity  Judicially  determined. 

Bevened  and  traaandad. 
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DUNMOKB  et  aL  ▼.  8TATB. 
(Saprenw  Coart  of  MississippL    Joly  17, 1009.) 
Cructnai.  Ulw  —  Contkssions  —  Volurtabt 

SlATKlCKirTS— Adkjbsioh. 

In  a  prosecution  for  rmpe,  evidence  of  vpl- 
oDtary  inculpatory  and  exculpatory  statements 
made  by  defendants  in  a  conversation  between 
tbem  and  witness  in  the  presence  of  a  sheriff 
while  defendants  were  handcuffed  and  in  the 
sheriff's  custody  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  DiK.  Criminal  Law,  H  1163,  1167.] 

Appeal  from  Circuit  Oonrt,  Hancock  Ooan- 
t7:   W.  T.  McDonald,  Jndge. 

James  Dnnmore  and  another  were  convict- 
ed of  rape,  and  tbey  appeal.    Affirmed. 

On  the  trial  Amelia  King  testified  that  she 
was  going  along  carrying  clothes,  and  the 
defendants  came  to  her  and  caught  her  and 
threw  her  down,  and  James  Dunmore  held 
her  down  while  WUlie  Wallace  had  sexual 
Intercourse  with  her;  that  she  resisted  all 
she  could,  and  hallooed,  and  two  persons 
came  up,  and  the  boys  ran  away.  W.  J. 
Gex  testified  for  the  state  as  follows:  "The 
day  they  (defendants)  were  tried  I  was  on 
my  way  from  Pearlington,  and  when  I  got 
on  the  t)oat  I  was  attracted  to  Mr.  Ballen- 
tlne,  who  had  a  pistol  strapped  around  him. 
I  walked  to  him,  and  saw  him  sitting  in 
front  of  these  two  boys,  who  were  hand- 
cnffed.  I  said,  'What  Is  the  matterr  and 
be  said,  'Ask  tbem;  they  will  tell  yon.'  I 
said,  'What  are  you  bringing  them  to  Jail 
fori*  and  he  said,  'It  is  no  secret;  they  plead- 
ed gnllty ;'  and  one  of  them  said,  They  have 
got  ns  up  for  doing  it  to  a  little  girl,'  and 
said.  The  boy  with  the  short  pants  on  got  It 
from  a  little  colored  girl;'  and  the  boy  in 
the  short  pants  said,  'I  am  no  more  guilty 
than  you  are;'  and  the  boy  in  the  long  pants 
said,  'I  did  not  get  any,  for  I  held  her  while 
you  got  it,'  and  the  boy  in  the  short  pants 
said,  'I  didn't'  The  big  boy  said  the  little 
one  did  It,  and  the  small  one  said,  'You  would 
have  got  some  if  some  one  had  not  come 
along.'  The  officer  was  sitting  directly  in 
front  of  them.  He  had  a  pistol  strapped 
around  him,  and  the  boys  were  handcuffed." 
Defendants'  motion  for  a  new  trial  was  over- 
roled,  and  they  appeal. 

W.  H.  Maybin,  for  appellants.  Wm.  WO- 
Bams,  Atty.  Oen.,  for  the  State. 

TBDLT,  J.  We  find  no  error  of  law  in 
this  record,  and  as  there  Is  sufficient  testi- 
mony, if  believed  by  the«]ury,  to  sustain  the 
verdict,  we  will  not  disturb  their  finding  up- 
on a  question  of  fact  alone. 

The  testimony  of  Mr.  Gex  was  admissible 
nnder  well-understood  rules  of  evidence. 
There  was  no  proof  that  the  statements  made 
by  the  defendants  as  related  by  the  witness 
were  in  any  manner  influenced  by  the  advice 
of  the  officer,  or  induced  by  threat,  hope  of 
leniency,  or  any  promised  escape  from  pros- 
ecution.   The  drcolt  J(idge  displayed  every 


consideration  for  the  rights  of  the  appel- 
lants in  correctly  refusing  to  admit  the  tes- 
timony of  the  officer  as  to  their  statements 
before  the  committing  magistrate,  bat  by  no 
stretch  of  the  rule  can  the  conversation  detail- 
ed by  Oex,  and  as  to  which  he  is  corroborated 
by  Ballentlne,  be  condemned.  Assuredly  It 
will  not  be  contended  that  the  conversation 
which  was  begun  by  the  inquiry  of  Gex,  but 
which  was  thereafter  continued  by  and  be- 
tween the  two  accused  alone,  was  not  abso- 
lutely free  and  voluntary.  In  the  course 
of  the  altercation  subsequently  arising,  and 
which  was  unquestionably  competent  and 
admissible,  not  only  were  the  admissions 
made  to  Gex  reiterated,  but  in  the  attempt 
of  each  to  exculpate  himself  and  incriminate 
the  other  all  the  details  of  the  occurrence 
were  disclosed  and  discussed.  And  this  cir- 
cumstantial narration  of  events  coincided  in 
certain  striking  particulars  with  the  prosecu- 
trix's own  version  of  the  affair  as  related  on 
the  trial.  We  are  not  unmindful  of  the  force 
of  the  argument  stressed  with  signal  power, 
eloquence,  and  ability  by  counsel  for  appel- 
lants that  the  charge  in  the  Instant  case  Is 
one  easy  to  falsely  make,  yet  difficult  to  de- 
fend or  disprove,  and  that  for  this  reason 
the  evidence  supporting  such  conviction 
should  be  weighed  with  the  utmost  exact- 
ness, and  the  story  of  the  prosecutrix  sub- 
jected to  careful  scrutiny.  Neither  are  we 
oblivious  of  the  many  inducements  which 
might  tempt  an  adulteress,  upon  detection  in 
the  act,  to  distort  a  mutual  agreement  into 
a  brutal  outrage — an  assignation  into  an  as- 
sault But,  while  remembering  these  things; 
we  cannot  be  forgetful  that  under  our  law 
the  juries,  and  not  the  judges,  are  the  triers 
of  fact  snd,  in  the  absence  of  error  of  law 
prejudicial  to  a  fair  trial  of  parties  accused, 
we  will  In  no  case  usurp  the  function  of  the 
Jury,  unless  it  plainly  appear  there  has  been 
a  palpable  miscarriage  of  Justice.  In  view 
of  the  many  corroborative  circumstances 
sustaining  the  story  of  the  prosecutrix  and 
strengthening  the  theory  of  the  state,  we  are 
constrained  to  uphold  the  verdict 
Affirmed. 


ILLINOIS  CBNTBAL  R.  CX).  v.  WATSON 

et  ax. 

(Supreme  Coart  «t  Mississippi.    Jaly  24, 1905.) 

1.  RaILBOAOS— INJUKT  TO   PERSON   OR   TBACK 
— Um-AWFTTL   SFEEO. 

To  an  action  for  personal  injuries  inflicted 
by  a  train  running  at  an  unlawful  speed  with- 
in a  municipality  the  only  defenses  permissible 
are  that  the  unlawful  speed  was  not  the  prox- 
imate cause  of  accident  and  that  the  person 
injured  was  guilty  of  contributory  negligence. 
[Ed.  Nota — For  cases  In  {Mint  see  vol.  41, 
Cent  Dig.  Railroads,  {i  1009,  1074,  1095.] 

2.  Same— Pboximatb    Cause  —  Contbibutobt 

NeGLIQBNCE— B  VI DENOB. 

Evidence  in  an  action  for  personal  injury 
from  a  train  running  at  an  unlawful  speed  in 
a  municipality  held  snfficient  to  authorise  find- 
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In^  that  the  unlawful  speed  was  the  proximate 
cause  of  the  accident,  and  that  the  person  in- 
jured was  not  guilty  of  contributory  negligence. 

Appeal  from  Circuit  Gonrt,  Montgomery 
County ;  J.  T.  Dunn,  Judge. 

Action  by  Frank  Watson  and  wife  against 
the  Illinois  Central  Railroad  Company  for 
death  of  their  son,  Frank  Watson,  Jr.  From 
a  judgment  for  plaintiff  for  $1,000  and  from 
an  order  denying  a  motion  for  new  trial,  de- 
fendant appeals.    Affirmed. 

The  evidence  showed  that  Frank  Watson, 
Jr.,  was  killed  In  the  town  of  Winona,  which 
was  Incorporated,  on  the  28th  day  of  October, 
1803,  at  about  half  past  1  o'clock  In  the  after- 
noon; that  just  north  of  the  depot  there 
was  a  street  crossing,  and  north  of  the  cross- 
ing was  a  compress,  and  running  north  and 
south  there  were  several  railroad  tracks — 
the  main  line  and  several  switch  tracks; 
that  the  tracks  from  the  depot  north  were 
used  by  pedestrians  who  lived  In  that  vicin- 
ity; that  Frank,  on  the  day  he  was  killed, 
started  from  bis  work  to  dinner,  and  was 
walking  north  along  one  of  the  switch  d-acks, 
and  just  east  of  this  track  was  the  main 
line;  there  was  a  space  of  about  eight  feet 
between  the  track  Frank  was  walking  on 
and '  the  main  track ;  that  after  he  passed 
the  crossing  an  engine  with  some  cars  at- 
tached backed  up  the  switch  track  on  which 
he  was  walking,  and  struck  some  box  cars 
standing  on  the  track,  and  pushed  one  rapid- 
ly north  In  the  direction  of  the  boy.  Wit- 
nesses for  plaintiff  testified  that  there  was 
no  one  on  the  rear  end  of  the  box  car,  and  no 
warning  was  given,  and  In  his  effort  to  es- 
cape this  backing  car  he  ran  across  the  space 
between  the  track  he  was  on  and  the  main 
track,  and  fell  upon  the  main  track,  and  at- 
tempted to  get  np,  but  before  he  could  get 
up  he  was  struck  by  the  fast  train  going 
south  on  the  main  line,  and  killed ;  that  this 
train  was  running  18  or  20  miles  an  hour. 
Plaintiffs'  witnesses  testified  that  the  bell 
was  not  rung  nor  the  whistle  blown,  but  this 
was  denied  by  the  conductor  and  fireman  on 
the  train. 

Mayes  k.  Longstreet,  for  appellant     Mc- 

I^ean  &  Rowe,  for  appellees. 

COX,  Special  Jndga  Frank  Wats<m,  Jr^ 
a  boy  15  years  old,'  son  of  appellees,  was 
killed  In  the  town  of  Winona,  near  the  place 
where  appellant's  passenger  trains  receive 
and  discharge  passengers,  by  the  engine  of 
one  of  appellant's  passenger  trains  Icnown 
as  the  "Cannonball,"  wblch  was  running  at 
the  time  at  the  rate  of  18  or  20  miles  per 
hour.  This  rate  of  speed  was  in  fiagrant  vio- 
latlcm  of  the  law,  and  was  highly  dangerous 
to  all  persons  who  might  for  any  reason  be 
on  or  near  the  track  of  appellant  at  that  time 
and  place.  To  an  action  for  Injuries  to  the 
person  Inflicted  by  a  train  running  at  an  un- 
lawful rate  of  speed  within  the  limits  of  a 
municipality  only  two  defenses  are  possible; 


the  liability  bting  absolute  unless  It  appear 
that  the  unlawful  rate  of  speed  was  not  the 
proximate  cause  of  the  injury,  or  that  the 
person  Injured  was  himself  guilty  of  negli- 
gence contributing  proximately  to  the  in- 
jury. The  evidaice  In  the  case  at  bar  tends 
to  show  that  B^ank  Watson,  Jr.,  having  been 
startled  by  the  sudden  and  negligent  back- 
ing and  jamming  down  upon  him  of  some 
loose  cars  on  the  compress  track  by  an  en- 
gine of  appellant,  rushed  hurriedly  towards 
and  upon  the  main  track,  six  or  eight  feet 
away,  and,  stumbling  and  falling  upon  it, 
was  struck  by  the  engine  of  the  Cannonball, 
and  knocked  and  dragged  some  distance, 
with  the  result  that  he  was  dismembered  and 
killed.  It  does  not  indubitably  appear  that 
the  unlawful  speed  of  the  engine  was  not 
the  proximate  cause  of  the  injury.  Indeed, 
it  seems  that,  had  the  speed  of  the  Cannon- 
ball  been  slacked  to  six  miles  per  hour  im- 
mediately upon  reaching  the  corporate  lim- 
its, it  would  not  have  been  near  enough  to 
have  endangered  Watson's  life  or  limbs  when 
he  stumbled  and  fell  upon  the  main  track. 
Nor  does  it  appear  overwhelmingly  and  In- 
contestably  that  young  Watson  was  guilty 
of  contributory  negligence  in  being  upon  tbe 
main  track  at  the  time  and  under  the  cir- 
cumstances shown.  This  is  not  one  of  tbe 
rare  cases  which  the  court  is  warranted  in 
taking  from  the  jury  because  of  contributory 
negligence  upon  the  part  of  the  person  in- 
jured. We  find  no  reversible  error  In  the 
record.  Both  grounds  of  defense  insisted  up- 
on by  appellant  were  submitted  to  the  jury, 
which  found  the  facts  against  appellant's 
contention.  The  verdict  was  not  excessive 
upon  the  most  restricted  view  that  may  be 
taken  as  to  the  measure  of  damages  applica- 
ble to  the  case. 
AfSrmed. 


HOLMES  BROS.  v.  FBRGUSON-McKIN- 
NEY  DRT  GOODS  CO.  et  al. 

(Supreme  Court  of  MisslssippL    July  24,  1905.) 

1.  Pabtrebship— iHDivioaAi.    Asskis  — Dis- 
position. 

Members  of  a  firm  are  entitled  to  dispose 
of  their  individual  property  as  they  see  fit.  if 
there  is  sufficient  partnership  assets  to  satisfy 
firm  debts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Partnership,  f  345.] 

2.  Fbaudulsnt    Convetances  — Insolvenct 
—Fraud. 

In  a  suit  by  Qrm  creditors  to  set  aside 
alleged  fraudulent  conveyances  of  individual 
proper^  by  the  partners,  the  burden  is  on 
plaintiffs,  not  only  to  show  fraud,  but  the  in- 
solvency of  the  firm. 

[Ed.  Note. — For  cases  in  i>oint,  see  voL  Zi, 
Cent.  Dig.  Fraudulent  Conveyances,  tS  798, 
804.] 

S.  Sauz. 

Where  one  of  the  members  of  a  firm  con- 
veyed individual  real  estate  to  his  wife,  to 
whom  he  was  indebted,  and  a  part  of  the  con- 
sideration was  the  discharge  of  such  indebted- 
ness and  the  wife's  assumption  of  certain  debts 
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owinx  hj  the  firm  to  H.  and  to  a  certain  bank, 
the  nict  that  neither  H.  nor  the  bank  accepted 
the  wif«  as  their  debtor  prior  to  a  suit  brought 
to  set  aaide  the  conveyance  aa  a  fraud  against 
the  creditors  of  the  firm  did  not  affect  either 
the  qnestions  of  fraad  or  insolvency  of  the 
firm,  since,  if  the  wife  did  not  pay  that  part 
of  the  cooaideration  for  her  deed,  the  property 
would  stand  charged  to  the  grantor  tor  that 
amount,  which  could  be  reached  by  his  cred- 
itors. 
4  HAKinxas  Bbbo&— Fobk  of  Judgment. 

Under  Const.  {  147,  providing  that  no 
jadgment  or  decree  rendered  in  any  chancery 
or  circait  court  in  a  dvil  case  shall  be  reversed 
for  want  of  jurisdiction  to  render  the  judgment 
OT  decree  because  of  any  error  as  to  whether 
the  cause  in  which  it  was  rendered  was  in 
equity  or  common-law  jurisdiction,  a  personal 
judgment  against  the  meml>ers  of  a  firm  for  a 
firm  debt,  rendered  in  a  suit  to  set  aside  al- 
leged fraadnlent  conveyances  by  them,  was  not 
rereraible  error. 

Appeal  from  Chancery  Court,  Monroe  Coun- 
ty;  H.  Ij.  Maldrow,  Chancellor. 

Snlt  by  the  FerguBon-McKlnney  Dry  Goods 
Company  and  others  against  Holmes  Bros. 
From  a  judgment  In  favor  of  complainants, 
defendants  appeal.     ReTersed  In  part. 

W.  H.  Clifton,  for  appellants.  Gilleylan  dc 
Leftwlch  and  0.  L.  Tnbb,  for  appellees. 

POTTER,  Special  Judge.    Holmes  Bros.,  a 
partnership  composed  of  B.  W.  and  T.  B. 
Holmes,  have  been  for  many  years,  and  are 
now,  merchants  engaged  In  bnslness  at  Aber- 
deen,    m   tbe  latter  part  of  1898,   T.  B. 
Holmes,  for  a  recited  consideration  of  $40 
and  love  and  affection,  made  a  conveyance  of 
a  lot  in  Aberdeen,  of  $600  in  value,  to  his 
wife,  Mary  P.  Holmes.    This  deed,  however, 
did  not  become  effective  as  to  creditors  until 
December  9,  1902,  wlien  it  was  filed  for  rec- 
ord, and  on  tlie  eth  day  of  June,  1903,  B.  W. 
Holmes  conveyed  to  bis  wife,   Georgia  B. 
Holmes,  for  a  recited  consideration  of  |10,- 
000,  a  tract  of  S2  acres  of  land  lying  in  the 
out^lrts  of  Birmingham,  Ala.,  and  valued 
from  112,000  to  $15,000.    These  lots  w»e  the 
property  of  the  Indlvldnal  members  of  the 
partnership,  and  were  substantially  all  that 
they  owned,  except  their  Interest  in  the  part- 
nership property.    On  tbe  17th  day  of  July 
thereafter,  the  Ferguson-McKlnney  Dry  Goods 
Company,  tbe  Isaac  Fallows  Sons  Company, 
and  the  Eli  Walker  Dry  Goods  Company  filed 
in  the  chancery  coort  of  Monroe  county  their 
bill,  under    section    603,   Rev.   Code    1892, 
against  Holmes  Bros.,  Mary  P.  Holmes,  and 
Georgia  B.  Holmes,  setting  out  that  Holmes 
Bros,  were  indebted  to  complainant  in  an 
amount  aggregating  $2,489.18,  and  charging 
that  Holmes  Bros,  were,  at  the  time  of  the 
.  making  of  tbe  above  conveyances  by  the  mem- 
bers of  the  firm  to  their  wives,  and  at  tbe 
time  the  bill  was  filed,  Insolvent,  and  that 
tbe  said   conveyances   were  voluntary   and 
fraudnlent,  and  made  for  the  purpose  of  hin- 
dering and  delaying  complainants  and  other 
credltora  in  tbe  collection  of  the  sums  due 
them  by  Holmes  Bros.    Complainants  prayed 


that  tbe  conveyances  above  mentioned  be 
declared  voluntary  and  fraudulent,  and  that 
they  be  vacated,  and  the  lands  held  subject 
to  the  payment  of  the  firm  debts.  They  also 
prayed  for  a  personal  decree  against  the  mem- 
bers of  tbe  firm.  The  defendants  answered, 
admitting  the  Indebtedness,  except  a  part 
claimed  not  to  be  due,  admitted  the  execution 
of  tbe  conveyances,  but  denied  Insolvency  and 
fraud,  and  all  tbe  other  material  allegations 
of  tbe  bill.  Full  proof  was  taken  on  tbe  ques- 
tions at  Issue,  and  on  which  tbe  case  was 
submitted  for  final  decision.  Tbe  chancellor 
rendered  a  personal  decree  against  the  mem- 
bers of  the  firm  for  the  amount  sued  for, 
less  20  per  cent,  that  had  been  paid  by 
Holmes  Bros,  after  tbe  institution  of  the  suit. 
He  also  held  that  the  firm  was  Insolvent  when 
tbe  bill  was  filed,  and  that  the  conveyance 
to  Mrs.  Mary  P.  Holmes  was  fraudulent  and 
void,  and  found  that  Holmes  Bros,  were  in- 
debted to  Mrs.  Georgia  B.  Holmes  In  the  sum 
of  $4,931,  to  N.  W.  Holmes,  a  brother,  $1,672, 
and  to  tbe  First  National  Bank  of  Aberdeen, 
$1,943,  and  that  the  consideration  for  the 
Birmingham  land  was  tbe  discharge  of  the' 
debt  of  $4,931  due  Mrs.  Holmes,  and  the  a8-| 
Bimiptlon  by  her  of  the  N.  W.  Holmes  de;bt' 
and  the  bank  debt ;  but  he  held  that  the  land 
conveyed  to  her  was  of  a  far  greater  value 
than  tbe  amount  of  money  due  her,  and,  as 
to  the  excess,  that  tbe  conveyance  shotil^ 
be  declared  voluntary  and  vacated.  A  receiv- 
er w&s  appointed,  and  ordered  to  take  pos- 
session and  sell  the  stock  of  goods  of  Holmes' 
Bros.,  and  apply  the  proceeds  of  sale  to  tbe 
payment  of  costs  and  appellees'  debts,  and.  If 
tbe  amount  arising  from  the  sale  was  insuffi- 
cient to  pay  the  amount  decreed,  that  he 
should  next  sell  tbe  lot  that  bad  been  con- 
veyed to  Mary  P.  Holmes,  and.  If  the  pro- 
ceeds of  such  sale  were  insafflclent  to  satis- 
fy appellees'  decree,  then  the  receiver  should 
proceed  against  the  Birmingham  lands  that 
had  been  conveyed  to  Georgia  B.  Holmes,  and 
to  that  end  should  be  made  a  party  to  a  sim- 
ilar suit  to  this,  brought  by  appellees  against 
Holmes  Bros,  and  Georgia  B.  Holmes  in 
the  courts  of  Alabama. 

If  there  remained  sufficient  partnership 
assets  to  satisfy  the  firm  debts,  the  members 
of  the  firm  bad  a  right  to  dispose  of  their  in- 
dividual property  as  they  saw  proper.  The 
burden  of  proof  was  upon  appellees  to  show 
Insolvency  and  fraud,  and  tills  they  have 
not  done.  There  Is  no  proof  that,  when  tbe 
deed  to  Mary  P.  Holmes  was  filed  for  record, 
the  firm  was  not  able  to  meet  all  demands 
against  It  Besides,  the  property  conveyed  to 
her  was  of  a  small  value,  and  there  is  no  evi- 
dence that  tends  to  show  that  it  was  made 
with  a  fraudulent  purpose.  Tbe  proof  shows 
that  the  firm  property,  when  the  bill  was  filed, 
was  worth  $10,000 ;  and  it  is  equally  as  clear 
that  by  the  conveyance  of  the  Birmingham 
land  the  debt  of  Mrs.  Holmes  was  paid,  and 
that  she  assumed  to  pay  the  debts  of  N.  W. 
Holmes  and  tbe  bank,  and  these  debts  wore 
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eltber  paid  or  secnred  by  ber  after  this  snlt 
was  brought,  so  as  to  relieve  the  firm. 

It  1b  urged  by  appellees  that  there  had  been 
no  acceptance  by  N.  W.  Holmes  and  the  bank, 
so  as  to  make  Mrs.  Holmes  liable  to  them, 
prior  to  the  time  the  suit  was  brought;  bat 
this  would  not  affect  the  questions  of  fraud 
or  Insolvency,  because,  if  she  did  not  pay 
this  part  of  the  consideration  for  ber  deed, 
the  property  conveyed  to  her  would  stand 
charged  to  E.  W.  Holmes  for  that  amount, 
and  this  could  have  been  reached  by  his  cred- 
itors. Under  this  view  of  the  case  the  receiv- 
er must  be  discharged,  and  the  decree  against 
.  Mrs.  Maiy  P.  Holmes  and  Mrs.  Georgia  E. 
Holmes,  canceling  the  conveyances  to  them, 
must  be  reversed,  and  a  decree  for  them  en- 
tered here. 

The  bill  prays  a  personal  decree,  and  this 
was  rendered  In  the  court  below  against  E. 
W.  and  T.  B.  Holmes ;  and  under  section  147 
of  our  Constitution,  which  provides:  "No 
Judgment  or  decree  rendered  in  any  chancery 
or  circuit  court  In  a  civil  cause  shall  be  re- 
versed or  annulled  on  the  ground  of  want 
of  jurisdiction  to  render  said  Judgment  or 
decree,  from  any  error  or  mistake  as  to 
whether  the  cause  in  which  it  was  rendered 
was  of  equity  or  common-law  Jurisdiction" — 
the  personal  decree  against  E.  W.  and  T.  B. 
Holmes  must  be  afiSrmed  (Cazeneuve  v.  en- 
roll, 70  Miss.  521,  IS  South.  32;  Goyer  v. 
Wlldberger,  71  Miss.  438,  15  South.  235),  and 
decree  here  against  the  sureties  on  their  su- 
persedeas bond. 

The  cost  of  this  appeal  to  be  taxed  in  equal 
parts  against  appellees  and  B.  W.  and  T.  B. 
Holmes. 


DEBTER  V.  HENRY. 

(Supreme  Court  of  Alabama.     Feb.  9,   1905.) 

Set-Ofi>— Claims    Ex   Dklicto  —  PBCURiAaT 
Measubement. 

A  claim  for  the  coDvetaion  by  plaintiff  of 
a  definite  amoant  of  cotton  of  a  stated  value, 
mortgraged  to  defendant  by  a  third  person,  and 
a  consequent  impairment  of  defendant's  lien,  is 
■osceptible  of  pecuniary  measurement,  and  does 
not  sound  in  damages  merely,  within  Code 
1806,  i  3728,  authorizing  the  set-off  of  demands 
not  sounding  in  damages  merely,  and  may  be 
defalked  against  plaintiff's  claim  for  a  balance 
due  on  account. 

Appeal  from  Circuit  Court,  Blount  County; 
James  A.  Bilbro,  Judge. 

Assumpsit  for  a  balance  due  on  account  by 
Sam  Henry  against  W.  D.  Debter.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  defendant  pleaded  the  general  issue 
and  the  following  special  plea  of  set-off: 
"The  defendant,  as  a  defense  to  the  action  of 
the  plaintiff,  salth  that  at  the  time  this  ac- 
tion was  commenced  the  plaintiff  was  in- 
debted to  him  in  the  sum  of  ninety  dollars. 
In  this:  that  James  H.  Hudson  did  on  the 
20th  day  of  February,  1900,  execute  a  mort- 
gage to  the  defendant  W.  D.  Debter,  on  his 


crops  for  the  year  1900  and  the  year  1901, 
and  on  or  about  the  first  day  of  November, 
1901,  the  t^alntlff  bought  and  converted  to 
his  use  two  bales  of  cotton,  of  the  value  of 
90  dollars,  raised  by  the  said  James  Hudson 
during  the  year  1901,  at  which  time  the 
aforesaid  mortgage  of  James  Hudson  to  de- 
fendant was  unpaid;  nor  was  said  mortgage 
paid  at  the  time  this  suit  was  coi^menced, 
and  by  reason  of  the  conversion  of  said  cot- 
ton or  the  destruction  of  defendant's  lien 
thereon  the  defendant  has  been  damaged  In 
the  sum  of  ninety  dollars,  which  he  hereby 
offers  to  set  off  against  the  demand  of  the 
plaintiff,  and  he  claims  Judgment  for  the  ex- 
cess." In  the  plea  of  set-off  the  plaintiff 
demurred  upon  the  following  grounds:  (1) 
Said  plea  sets  up  a  cause  of  action  in  tort 
as  a  set-off  to  an  action  ex  contractu.  (2) 
Said  plea  alleges  that  the  plaintiff  is  indebt- 
ed to  defendant  in  a  cause  of  action  ex  delic- 
to, and  offers  to  set  the  said  alleged  damage 
off  against  an  action  of  plaintiff  against  de- 
fendant on  a  cause  of  action  ex  contractu, 
which  is  not  permissible  at  law.  This  de- 
murrer was  sustained.  Upon  issue  Joined 
there  were  verdict  and  Judgment  for  the 
plaintiff. 

Thomas  B.  Russell,  for  appellant  Bmery 
O.  Hall,  for  appellee. 

McCLELLAN,  0.  J.  Upon  the  facta  aver- 
red In  the  plea  of  set-off,  the  damages  claim- 
ed are  measurable  In  a  legal  sense  by  a  pe- 
cuniary standard,  viz.,  so  much  of  defend- 
ant's debt  against  Hudson  as  plaintiff's  tort 
prevented  his  recovering,  with  interest  It 
follows  that  the  demand  laid  In  the  plea 
does  not  sound  in  damages  merely,  within 
section  3728  of  the  Code.  Nelms  v.  Hill,  85 
Ala.  583,  5  South.  344.  It  may  be  regarded 
as  settled  by  the  later  adjudications  of  this 
court  that  any  demand,  not  sounding  in  dam- 
ages merely,  may  be  set  off  against  any  oth- 
er demand,  not  sounding  In  damages  merely, 
whether  the  cause  of  action  be  ex  contractu 
or  ex  delicto,  and  the  demand  sought  to  be 
set  off  arose  upon  contract  or  upon  a  tort 
Hamilton  v.  Griffin,  128  Ala.  600,  26  South. 
243;  Burns  v.  Reeves,  127  Ala.  127,  132,  28 
South.  554.  The  plea  of  set-off  was  good,  at 
least  against  any  ground  of  demurrer  as- 
signed; and  the  circuit  court  erred  in  ita 
ruling  to  the  contrary. 

Reversed  and  remanded. 

HARALSON,  DOWDEIjL,  and  DENSON» 
JJ-  concur. 


LOUISVILLE  A  N.  R.  00.  ▼.  PBARCB. 
(Supreme  Court  of  Alabama.    Feb.  16,  1905.) 

1.   BVIDERCB— CONOLTTSIONS. 

In  an  action  against  a  railroad  for  the 
destruction  of  a  wagon  and  the  killing  of  a 
horse  by  a  collision,  testimony  as  to  how  far 
the  horse  had  been  dragged  along  the  track  was 
not  subject  to  the  objection  of  calling  for  the 
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conclusion  vt  tlM  -witneas,  and  was  competent 
on  the  israe  of  the  circnmstances  of  the  col- 
lision, and  how  rapidly  the  car  which  stmck 
the  horse  was  mnning. 
2.  Baiuoads  —  CouusioKs  witb  Teams  — 

CORTBIBUTOBT  NBOUaKHOB. 

In  an  acti(m  against  a  railroad  for  the 
deatmctlon  of  a  wagon  and  the  killintr  of  a 
horae  by  a  collision,  evidence  loUd  to  show  that 
the  driver  was  guilty  of  contributory  negligence 
in  driving  npon  the  track  without  first  stop- 
ping, looking,  and  listening  for  the  approach  of 
a  train. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {{  1043-105^  1146,  1147.] 

8.  Neouoence— Pleading. 

The  plea  of  not  guilty,  coupled  with  a 
plea  of  contributory  negligence,  is  not  an  ad- 
mission of  negligence,  and  the  case  may  be  tried 
npon  either  or  both  defenses. 

4.    SAJCB— COItTBIBCTOBT    NEOUaEHOE— QUES- 
TION  VOB   COCBT. 

Where  the  evidence  is  not  in  conflict,  but 
is  clear  and  certain,  and  leaves  no  room  for 
doubt,  the  question  of  contributory  negligence 
ia  one  of  law  for  the  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  S  291.] 

Appeal  from  Circuit  Court,  Mobile  County; 
Wm.  S.  Anderson,  Judge. 

Action  by  Charles  B.  Pearce  against  the 
Lonlsville  &  Na:8bTiIle  Railroad  Company. 
From  a  Judgment  for  plalntUt,  defendant 
appeals.    Reversed. 

Gregory  L.  &  H.  T.  Smitb,  for  appellant 
Fitta  &  Stontz,  for  appellee. 

HARALSON,  J.  The  plaintiff  sues  to  re- 
cover $200,  the  value  of  a  horse,  wagon  and 
harness,  which  were  alleged  to  have  been 
negligently  run  over  and  destroyed  by  a 
train  of  cars  of  defendant  company  In  the 
dty  of  Mobile,  averring  that  the  killing  of  his 
horse  and  destruction  of  his  wagon  and  har- 
ness were  the  result  of  negligence  on  the 
part  of  the  railroad  company,  its  servants 
or  agents. 

The  defendant  pleaded  the  general  issne, 
and  a  special  plea,  in  substance,  that  the 
person  in  charge  of  plaintUCs  horse  and 
wagon,  was  driving,  south,  npon  the  defend- 
ant's track,  and  negligently  failed  to  leave 
said  track  in  time  to  avoid  being  stricken  by 
the  defendant's  train  which  was  approach- 
ing in  a  northerly  direction,  although  said 
driver  could,  by  the  exercise  of  reasonable 
diligence,  have  imown  of  the  approach  of 
said  train  In  time  to  leave  said  track,  before 
the  injuries  complained  of,  and  that  said 
negligence  proximately  contributed  to  the 
said  Injnrles. 

According  to  the  evidence  of  the  plaintiff, 
the  accident  occurred  in  the  evening,  when 
It  was  dark;  that  the  person  in  control  of 
the  liorse  and  wagon  was  driving  upon  the 
west  side  of  Commerce  street  in  Mobile,  and 
came  to  a  place  at  the  comer  6t  Commerce 
and  St.  Francis  streets,  blocked  by  a  big 
bole  about  10  feet  In  diameter,  which  had  a 
red  light  on  It;  that  there  was  a  string  of 
cars  standing  on  the  east  side  of  the  street 
and  some  drays  on  Its  west  side,  and  the 


only  showing,  as  the  driver  testified,  to  get 
around  the  hole,  was  to  drive  on  the  track 
Just  east  of  the  bole;  that  he  had  driven 
about  20  feet  on  the  track,  when  about  ten 
cars  backed  from  the  north,  coming,  as  it 
appeared,  about  20  miles  an  hour,  ran  on  bin- 
team;  that  he  drove  upon  the  railroad  track 
and  started  down  south,  without  thinking 
about  the  train.  He  stated,  that  "a  man 
only  looks  at  his  horse  when  he  is  driving, 
and  that  he  looked  up  just  in  time  to  save- 
himself;  *  •  *  that  he  bad  Just  headed 
bis  horse,  south,  and  the  box  car  bumped 
the  horse  in  the  face;  •  •  •  that  when  he- 
looked  up,  it  was  too  late;  that  he  had 
driven  but  a  short  distance  on  the  track  be- 
fore he  was  caught"  He  also  stated  that 
he  saw  a  light,  before  the  car  struck  the 
wagon;  that  there  was  a  man  on  the  car- 
with  a  lantern  In  his  hand,  and  as  it  seem- 
ed, two  or  three  cars  from  the  end,  who  was 
moving  towards  him  hallooing  at  the  same 
time,  and  if  he  had  not  hallooed,  witness- 
would  have  been  killed. 

The  switchman  of  the  train  testified,  that 
he  was  on  the  car  at  the  time  of  the  acci- 
dent; that  the  train  was  going  north  witb 
six  cars  which  were  being  pushed  ahead  of 
the  engine,  at  the  Intersection  of  Commerce 
and  St  Francis  streets;  that  the  driver  was- 
driving  south  on  the  west  side  of  Commerce 
street  and  tried  to  drive  across  Just  In  front 
of  the  cars;  that  he  could  not  get  out  of  the 
way' and  Jumped  off  the  wagon  and  ran  off 
leaving  his  wagon;  that  the  witness  was  on 
top  of  the  first  car  at  the  north  end,  and 
another  switchman  was  also  on  the  car; 
that  it  was  dark  and  the  car  was  only  about 
two  lengths  from  the  wagon  at  the  time  the^ 
driver  drove  upon  the  track,  and  the  train 
was  traveling  at  6  miles  an  hour;  that  as- 
soon  as  witness  saw  the  driver  start  across 
the  track,  be  began  fiagging  the  train  to 
stop,  and  whistled  to  the  driver  before  be  got 
on  the  track,  and  the  driver  said  he  heard 
somebody  whistling,  but  did  not  know  where 
it  came  from;  that  the  engineer  put  on  the 
brakes  and  reversed  the  engine,  and  the  train 
moved  about  two  car  lengths  after  witness- 
began  fiagging;  that  the  cars  were  about 
thirty-four  feet  long,  and  the  bell  was  ring- 
ing all  the  time,  and  every  thing  was  done 
to  avoid  the  accident,  that  could  have  been 
done. 

The  owner  of  the  horse  testified  that  he 
went  to  the  place  of  the  accident  shortly  aft- 
er It  occurred.  He  was  asked  by  the  plain- 
tiff, to  describe  the  condition  of  the  ground 
along  the  track.  He  replied,  that  "on  St. 
Francis  street  at  the  end  of  the  box  car, 
*  *  *  there  was  wreckage  of  the  harness 
and  some  pieces  of  wheel,  and  some  parts  of 
wagon,  and  the  mare  was  dragged.  I  could 
see  from  the  marks  on  the  ground  where 
she  bad  been  dragged,  from  the  intersection 
of  St  Francis  street"  On  motion  of  de- 
fendant the  court  excluded  that  portion  of 
the  answer  in  which  the  witness  had  stated 
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that  the  mare  had  been  dragged.  Thereupon, 
the  plaintiff  asked  the  witness  the  following 
question:  "How  great  a  distance  had  this 
something  been  pushed  or  dragged  along  the 
track  in  the  street?"  The  defendant  object- 
ed to  the  question,  because  It  called  for  the 
conclusion  of  the  witness,  and  as  calling  for 
Incompetent  testimony,  but  the  court  allowed 
it  against  his  objection. 

After  the  portion  of  the  answer.  In  which 
the  witness  had  stated  that  the  mare  had 
been  dragged,  was  stricken,  there  was  noth- 
ing of  the  answer  remaining  except,  that 
there  was  wreckage  of  the  harness  and  some 
pieces  of  the  wagon  and  wheels  on  the 
ground,  and  nothing  about  any  thing  having 
been  dragged.  The  question  that  followed, 
assumed  that  something  had  been  dragged, 
but  it  was  not  objected  to  on  this  ground. 
The  objection  was  that  "it  called  for  a  con- 
clusion," and  was  incompetent  If  some- 
thing had  been  dragged,  it  was  not  a  con- 
clusion of  the  witness  in  so  stating,  but  was 
a  fact  to  which  he  was  competent  to  testify, 
and  It  was  competent  to  be  so  stated,  as 
tending  to  show  the  circumstances  of  the 
collision  and  bow  rapidly  the  car  was  mn- 
nlng  at  the  time  of  the  collision.  Watklns 
7.  State,  89  Ala.  82,  8  South.  134. 

The  defendant  insists  that  the  general 
charge  requested  by  it  should  have  been 
given.  This  contention  proceeds  upon  the 
undisputed  fact;  that  the  plaintiff's  servant 
drove  tfpon  defendant's  track  without  first 
stopping,  looking,  and  listening,  for  the  ax>- 
proach  of  the  train.  In  so  doing,  there  can 
be  no  question  but  that  he  was  guilty  of  neg- 
ligence. G.  P.  R.  Co.  V.  Lee,  92  Ala.  267,  9 
South.  230;  C.  of  G.  R.  Oo.  v.  Freeman,  134 
Ala.  S54,  32  South.  778;  lb.  t.  Foshee,  125 
Ala.  199,  27  South.  1006. 

There  was  evidence  that  if  plaintiff's  driv- 
er had  used  this  precaution,  he  could  have 
seen  the  approaching  train  just  ahead  of 
him,  and  the  accident  would  not  have  oc- 
curred. The  driver  himself  testified  that  one 
driving,  only  looks  at  his  horse,  and  that  he 
looked  np  just  in  time  to  save  himself;  that 
he  was  not  thinking  about  the  train  at  that 
moment,  until  his  attention  was  called  to  it 
by  the  man  on  the  train  hallooing  to  him, 
and  was  looking  right  down  on  the  track, 
and  when  be  got  on  the  track,  the  car  was 
very  near  to  him..  There  was  no  evidence 
that  defendant's  servants  were  negligent  in 
not  seeing  the  peril  of  the  wagon  and  horse 
sooner,  or  after  such  discovery.  That  such 
negligence  on  the  part  of  the  driver  contrib- 
uted proximately  to  the  collision  cannot  be 
doubted. 

"The  logical  rule  in  this  connection,  the 
rule  of  common  sense  and  human  experi- 
ence, as  well,  •  •  •  Is  that  a  person 
guilty  of  negligence,  should  be  held  respon- 
sible for  all  the  consequences  which  a  pru- 
dent and  experienced  man,  fully  acquainted 
with  all  the  circumstances  which  in  fact 
existed,  whether  they  could  have  been  as- 


certained by  reasonable  diligence  or  not 
would,  at  the  time  of  the  negligent  act,  have 
thought  reasonably  possible  to  follow,  If  they 
had  occurred  to  his  mind."  Armstrong  v. 
Montgomery  Street  Railway  Co.,  123  Ala. 
233,  26  South.  849. 

The  plea  of  not  guilty  and  contributory 
negligence  were  imposed  to  the  complaint 
upon  which  issue  was  Joined.  Under  this 
double  defense,  that  of  contribatory  negli- 
gence of  the  plaintiff,  was  not  In  whole  nor 
to  any  extent  an  admission  that  defendant 
had  been  guilty  of  any  negligence.  In  such 
a  state  of  pleading,  the  case  may  be  tried 
upon  either  or  both  lines  of  the  defense  set 
up,  and  if  either  is  made  out  the  defendant 
Is  entitled  to  a  judgment  "The  plaintiff,  to 
make  out  his  side  of  the  case,  must  prove 
the  defendant  was  guilty  of  negligence,  the 
proximate  effect  of  which  was  to  Injure  him. 
This  will  entitle  him  to  recover,  unless  It 
showed  the  plaintiff  was  also  guilty  of  negli- 
gence, which  contributed  proximately  to  the 
injury."  Carter  v.  Chambers,  79  Ala.  229; 
McDonald  v.  M.  S.  B.  Co.,  110  Ala.  162.  20 
South.  317. 

If  the  case  rested  upon  the  plea  of  not 
guilty,  under  the  evidence,  the  question  of 
defendant's  negligence  would  be  one  proper 
for  the  determination  of  the  Jury.  But  as  we 
have  said,  the  evidence  bearing  on  the  de- 
fense of  contributory  negligence  of  plain- 
tiff's servant.  Is  not  In  confiict  is  clear  and 
certain,  leaving  no  room  for  doubt  in  which 
case,  it  was  a  question  of  law  for  the  court 
to  decide.  The  general  charge  for  the  de- 
fendant should  have  been  given.  Mouton  v. 
L.  &  N.  R.  Co.,  128  Ala.  547,  29  South.  602. 

In  the  view  we  take  of  the  case,  it  is  un- 
necessary to  pass  on  the  other  assignments 
of  error. 

Reversed  and  remanded. 

McCLBLLAN,  G.  J.,  and  DOWDBLL  and 
DBNSON,  JJ.,  concur. 


BIRMINGHAM  RY..  LIGHT  &  POWER  CO. 

V.   ENSLBN. 

(Supreme  Court  of  Alabama.     Feb.  0,  1905.) 

1.   COBFOBATIONS    —    CORSOUDATION    —    COB- 

FORATE  Debts. 

Code  1896,  |  1204,  relative  to  the  consoli- 
dation of  corporations,  and  providing  that  the 
consolidated  corporation  shall  be  entitled  to  the 
property  and  rights  of  the  uniting  corporations, 
and  liable  to  the  debts  and  obligations  of  each 
of  them,  applies  to  every  successive  consolida- 
tion, and  makes  the  final  consolidated  corpo- 
ration liable  for  the  debts  of  the  original  cou- 
stituent  companies. 

[Ed.  Note. — For  cases  In  point  aee  voL  12, 
Cent  Dig.  Corporations,  {  2364.] 

Z  Sauk  —  AoiiONB  —  Effect  oi>  Consolida- 
tion. 

Code  1896,  II  1202-1204,  provide  for  the 
consolidation  of  corporations.  The  latter  sec- 
tion authorizes  the  adoption  of  the  name  and 
charter  of  either  corporation  as  the  name  and 
charter  of  the  consolidated  corporation,  and  de- 
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clarca  the  consolidated  corporation  entitled  to 
all  the  property  of  the  constituent  corporations, 
and  liable  for  the  debts  of  each  of  them,  and 
provides  that  soits  pending  for  or  against  either 
of  the  original  corporations  at  the  time  of  the 
coiia(didati<m  are  not  abated,  but  shall  proceed 
in  the  name  of  the  consolidated  corporation.  A 
street  railway  caused  the  death  of  a  passenger, 
and  anbseqnently  consolidated  with  another  cor- 
porati<»  under  the  name  of  the  latter.  After- 
wards, and,  for  aught  appearing  to  the  con- 
trary, after  suit  brought  on  account  of  the 
death,  the  consolidated  corporation  again  con- 
solidated with  a  third  corporation;  the  new 
consolidation  retaining  the  name  of  the  original 
consolidation.  Htid,  that  the  rights  of  the  par- 
ties in  the  pending  suit  were  in  no  wise  affect- 
ed by  the  last  consolidation,  bnt  the  suit  would 
proceed  aa  though  it  had  not  occurred. 
8.  Carbixbs— iNjuBns  to  Pabsbhokbs— Eti- 

DBNCB. 

In  an  action  against  a  street  railroad  for 
negligently  causing  the  death  of  a  passenger, 
evidence  that  the  place  where  the  injury  oc- 
curred was  one  which  had,  by  the  custom  of 
the  railroad,  become  a  stopping  place  for  re- 
oeiTing  and  discharging  passengers,  was  com- 
petent. 

[Edl   Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Carriers,  {  1808.] 

4.  EviDEKOE  — Res  OESTiB  —  Bxpbbsbions  ot 
Pain. 

In  an  action  for  wrongful  death,  evidence 
of  complaint  and  expressions  of  pain  and  suf- 
fering, made  by  plaintiff's  intestate  during  his 
lifetime  and  after  receiving  the  Injuriea  which 
lesolted  in  his  death,  was  competent 

[Ed.  Note. — For  cases  in  point,  see  toL  20, 
Cent  Dig.  Evidence,  {  881.] 

5.  Sahb  —  BxpEBT  Testiuort  —  Cause  ov 
Disease. 

A  medical  expert  may  give  his  opinion  as 
to  whether,  in  a  hypothetical  case  based  on 
the  facta  and  circumstances  in  evidence,  result- 
ing cerebral  meningitis  would  have  been  caused 
by  the  injnries  shown  by  the  evidence. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  20, 
Cent  Dig.  Evidence,  {  2336.] 

6.  TUAIr— AlTIBlfATIVE   CHABGE. 

The  general  affirmative  charge  should  not 
be  given  whenever  there  is  a  material  conflict 
in  Qie  evidence,  or  when  the  evidence  reason- 
ably affords  inferences  adverse  to  the  right  of 
recovery  by  the  party  asking  the  charge. 

[Eld.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  837.  342,  343.] 

7.  Tbiai/— IssiBUOTioHs  —  Affuoabilitt  to 

I88UE& 

In  an  action  for  wrongful  death,  the  com- 
plaint contained  two  counts;  the  first  being 
predicated  on  simple  negligence,  and  the  second 
oa  intentional  or  wanton  misconduct  Defend- 
ant pleaded  the  general  iasne,  and  filed  two 
special  pleas,  separately  setting  up  contribu- 
tory negligence.  No  demurrer  was  interposed 
to  the  special  pleas  as  constituting  an  insutfi- 
dent  defense  to  the  second  count  but  issue  was 
taken  thereon  as  pleaded.  JSTeld,  that  a  charge 
antborizing  a  recovery,  although  plaintiff's  in- 
testate waa  gnilty  of  negligence,  if  defendant's 
■wgligenoe  amounted  to  wantonness  or  willful- 
ness, wsa  errcmeona. 
&  Save— Assuuftiok  ot  Facts. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  passenger,  charges  to  find  for 
plaintiff,  "if  the  Jury  believe  from  the  evidence" 
that  the  sole  cause  of  the  injury  was  a  sudden 
jerk  of  the  car.  and  plaintiff's  intestate  acted 
only  as  an  orainarily  prudent  person  would 
bave  acted,  and  that  "if  the  Jury  believe  from 
the  evidence"  that  at  the  time  of  the  injury 
the  conductor  was  looking  at  plaintiff's  intes- 
tate and  knew  that  he  was  in  the  act  of  alight- 
ing, and  nevertheleBS  rang  the  bell  for  the  mo- 


torman  to  proceed,  then  the  condnetor  was 
guilty  of  wanton  negligence,  were  not  subject 
to  the  objection  of  assuming  the  facts  stated 
therein. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  Laura  C.  Enslen,  as  administra- 
trix of  Charles  F.  Enslen,  deceased,  against 
the  Birmingham  Railway,  Light  &  Power 
Company.  From  a  Judgment  tor  plaintiff, 
defendant  appeals.    Beversed. 

The  accident,  which  it  was  alleged  result- 
ed In  the  death  of  plaintiff's  Intestate,  was 
caused  by  the  plaintiff  being  thrown  from 
one  of  defendant's  cars  by  reason  of  a  sud- 
den jerk  of  said  car.  There  was  testimony 
on  the  part  of  plaintiff  tending  to  show  that 
In  being  so  thrown  from  defendant's  car  the 
plaintiff's  intestate  was  thrown  upon  his 
head,  and  as  a  result  of  the  Injuries  sus- 
tained in  the  fall  he  had  cerebral  menin- 
gitis, which  was  the  disease  from  which  he 
died.  The  testimony  for  the  defendant  tend- 
ed to  show  that  the  plaintiff's  Intestate  was 
not  thrown  from  the  car  by  reason  of  a  sud- 
den Jerk  thereof,  and  that  the  cerebral  men- 
ingitis, which  was  the  disease  that  imme- 
diately caused  his  death,  was  not  superin- 
duced by  the  fall.  During  the  examination 
of  Dr.  R.  A.  Jones,  a  witness  for  the  plain- 
tiff, he  testtQed  that  he  was  a  practicing 
physician,  and  had  been  practicing  for  15 
years.  After  the  witness  had  testified  as  to 
the  nature  and  cause  of  cerebral  meningitis, 
he  was  asked  by  the  plaintiff  a  hypothetical 
question,  in  which  there  were  stated  facts 
and  circumstances  corresponding  to  the  way 
in  which  the  injury  to  the  plaintifTs  intes- 
tate was  alleged  to  have  been  incurred,  and 
then  asked,  if  cerebral  meningitis  developed, 
if  it  would  have  resulted  from  the  injuries 
described.  The  defendant  objected  to  the 
hypothetical  question  asked  the  witness  up- 
on the  ground  that  it  was  not  a  proper  ques- 
tion for  an  expert,  and  that  there  was  no 
proof  of  any  suffering,  except  the  declara- 
tions of  the  decedent.  The  court  overruled 
the  objection,  and  defendant  duly  excepted. 
The  witness  answered  that  the  cerebral 
meningitis  would  have  been  caused  by  the 
Injury.  The  other  facts  of  the  case  are  suf- 
ficiently stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiff, 
gave  the  Jury  several  written  charges,  among 
which  were  the  following:  "(4)  If  the  jury 
believe  from  the  evidence  that  the  sole  cause 
of  the  injury  to  plaintiff's  Intestate,  which 
ultimately  resulted  in  his  death,  was  caused 
by  a  sudden  Jerk  of  the  car,  and  that  he 
acted  only  as  an  ordinarily  prudent  person 
would  have  acted  in  getting  upon  the  step 
of  the  car,  then  your  verdict  must  be  for  the 
plaintiff.  •  •  •  (6)  Although  the  jury  be- 
lieve from  the  evidence  that  plaintiff's  intes- 
tate was  guUty  of  negligence,  yet,  If  the  neg- 
ligence of  the  defendant  amounted  to  wan- 
tonness or  willfulness,  then  plaintiff  can  re- 
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cover,  notwithstanding  the  negligence  of 
plalnaiTB  intestate,  provided  the  Jury  believe 
that  the  Injuries  received  caused  or  contrib- 
uted to  his  death.  (7)  If  the  Jury  believe 
from  the  evidence  that  the  death  of  plain- 
tiff's intestate  was  caused  or  contributed  to 
by  a  sudden  Jerk  of  the  car  while  he  was 
upon  the  steps  of  the  car  preparing  to  alight- 
ing, and  that  at  the  time  of  the  injury  plain- 
tiff's intestate  was  not  guilty  of  contributory 
negligence,  your  verdict  mast  be  for  the 
plaintiff.  •  »  •  (10)  If  the  Jury  believe 
from  the  evidence  that  at  the  time  of  the 
Injnry  to  plaintiff's  intestate,  if  they  believe 
he  was  iBjured,  that  the  conductor  of  the 
car  was  looking  at  and  knew  plalntUTs  in- 
testate was  in  the  act  of  alighting  at  a  reg- 
ular stopping  place,  and  the  conductor,  know- 
ing this,  rang  the  bell  for  the  motorman  to 
proceed,  and  he  (the  motorman)  started  the 
car  with  a  sudden  Jerk  and  threw  plaintiffs 
intestate  from  the  car,  then  in  that  event 
the  defendant's  conductor  was  gnllty  of  wan- 
ton or  Intentional  negligence."  The  defend- 
ant separately  excepted  to  the  court's  giving 
each  of  the  several  charges  asked  by  the 
plaintlfl. 

Walker,  Tillman,  Campbell  &  Walker,  for 
appellant  John  E.  Miles  and  Bowman, 
Harsh  &  Beddow,  for  appellee. 

DOWDBLIi,  3.  This  iB  an  action  by  Laxh 
ra  G.  Enslen,  as  administratrix  of  the  es- 
tate of  Charles  F.  Bnslen,  deceased,  against 
the  defendant,  Birmingham  Railway,  Light 
&  Power  Company,  to  recover  damages  for 
the  wrongful  killing  of  plaintiff's  intestate. 
The  complaint  contained  two  counts,  in  each 
of  which  it  is  averred  that  the  wrong  com- 
plained of  was  committed  by  the  Birming- 
ham Traction  Company,  a  corporation;  and 
it  Is  further  averred  that  on  the  6th  day  of 
November,  1900,  the  Birmingham  Traction 
Company  consolidated  with  the  defendant 
corporation,  under  the  laws  of  the  state  of 
Alabama,  wtiich  consolidated  company  as- 
sumed the  name  of  the  defendant,  etc.  The 
plaintiff  filed  interrogatories  to  the  defend- 
ant for  the  purpose  of  showing  the  consoli- 
dation as  charged,  and  the  further  averment 
In  the  complaint  that  the  Birmingham  Trac- 
tion Company  was  operating  the  railroad  at 
the  time  of  the  alleged  Injury.  Answering 
these  interrogatories,  the  defendant  admitted 
that  the  traction  company  was  operating  the 
railroad  at  the  time  of  the  alleged  injury, 
and  that  the  consolidation  was  had  as  aver- 
red, and  further  stated  that  subsequent  to 
said  consolidation  "the  consolidated  com- 
pany, the  Birmingham  Railway,  Ught  & 
Power  Company,  effected  a  consolidation 
with  the  Birmingham  Railway  &  Blectrio 
Company,  and  the  last  consolidated  company 
assumed  the  name  of  the  Birmingham  Rail- 
way, Light  &  Power  CJompany."  It  ia  not 
stated  when  the  second  consolidation  took 
place,  nor  how  or  under  what  authority  It 


was  effected;  but  It  Is  admitted  that  the 
defendant  preserved  its  Identity  In  name, 
and  it  Is  not  shown  that  Its  identity  was 
otherwise  changed, 

No  question  was  raised  In  the  pleading,  by 
demurrer  to  the  complaint  or  by  plea,  in 
respect  to  the  "subsequent  consolidation"; 
but  it  is  urged  that  it  is  raised  by  the  re- 
fusal of  the  lower  court  to  give  the  general 
charge  requested  by  the  defendant,  upon  the 
ground  of  a  variance  between  complaint  and 
proof.  The  complaint  avers  that  the  con- 
solidation had  on  the  6th  day  of  November, 
1900,  was  had  under  the  laws  of  Alabama, 
and  the  answer  of  the  defendant  to  the  in- 
terrogatories also  so  states.  We  take  this 
to  mean  nothing  more  nor  less  than  that  the 
consolidation  of  November,  1900,  was  effected 
under  the  statutes  (sections  1202,  1203,  and 
1204  of  the  Code  of  1896).  Section  1204  reads 
as  follows:  "The  parties  may,  by  their 
agreement  of  consolidation,  adopt  the  name 
and  cliarter  of  either  corporation  as  the  iA.me 
and  charter  of  the  consolidated  corporation, 
and  may  make  such  changes  and  provisions 
as  to  the  amount  of  stock  and  the  number  of 
directors  of  the  consolidated  corporation  as 
they  may  think  proper.  The  consolidated 
corporation  shall  be  entitled  to  all  the  prop- 
erty and  rights  of  each  of  the  uniting  cor- 
porations, and  liable  to  the  debts  and  obli- 
gations of  each  of  them.  Sidts  pending  for 
or.  against  either  of  the  original  corpora- 
tions, at  the  time  of  the  consolidation,  are 
not  abated,  but  shall  proceed  in  the  name  of 
the  consolidated  corporation.  And  such  con- 
solidated corporation  shall  be  entitled  to  all 
the  rights  and  privileges  which  such  corpora- 
tion would  be  entitled  to  imder  the  laws  of 
this  state  as  now  existing,  regulating  street 
railways,  electric  light  or  gas  companies." 
As  a  rule,  corporate  identity  is  fixed  by  its 
corporate  name.  Under  the  provisions  of 
the  statute  the  debts  and  obligations  of  the 
constituent  company  follow  it  into  the  con- 
solidation, and  become  the  debts  and  obliga- 
tions of  the  consolidated  company,  as  much 
so  as  If  they  had  been  originally  created  by 
it  And  this  is  so  as  to  every  successive 
consolidation.  For  aught  that  appears,  the 
second  consolidation,  if  it  was  effected  im- 
der the  statute,  was  had  after  this  suit  was 
commenced,  and,  of  course,  while  pending. 
The  statute  says:  "Suits  pending  for  or 
against  either  of  the  original  corporations, 
at  the  time  of  the  consolidation,  are  not 
abated,  but  shall  proceed  in  the  name  of  the 
consolidated  corporation."  If  the  second  con- 
solidation occurred  while  the  suit  was  pend- 
ing, and  corporate  identity  in  name  was  pre- 
served, under  the  statute,  the  suit  would 
proceed  in  that  name,  as  though  no  consoli- 
dation had  occurred.  If  a  different  name 
from  that  by  which  the  defendant  had  been 
sued  had  been  assiuned  under  the  consolida- 
tion, then  all  that  was  necessary  or  required 
under  the  statute  was  for  the  suit  to  proceed 
in  such  different  and  assumed  name.    Th» 
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rights  of  tbe  parties  in  the  pending  salt  wu 
In  no  wise  afCected  by  tbe  consolidation. 

Demurrers  trere  filed  to  the  complaint,  and 
tbe  mllng  of  the  court  below  on  tbe  same 
constitute  tbe  grounds  for  tbe  first  two  as- 
signments of  error  on  tbe  record.  Tbese  as- 
signments are  not  Insisted  on  In  argument 
It  may  be  that  the  second  count  does  not 
state  a  cause  of  action.  See  Southern  Ry. 
Co  T.  Bunt,  181  Ala.  691.  82  South.  607. 

Tbe  questions  to  tbe  witness  Mack,  which 
were  objected  to  by  the  defendant  on  tbe 
ground  of  Immateriality,  called  for  evidence 
tending  to  show  that  tbe  place  where  the 
alleged  Injury  occurred  bad  been  made  a  reg- 
ular stopping  place  by  custom,  and,  Indeed, 
later  on  In  the  trial  it  was  developed  In  evi- 
dence^ and  not  disputed,  that  said  place  was 
a  legnlar  stopping  place  for  Its  cars  going 
east,  and  tbe  injury  to  plaintUF  happened 
when  going  east  on  one  of  defendant's  cars. 
Tbe  defendant  was  operating  a  street  rail- 
way, and  we  thlnlc  It  permissible  to  show 
that  a  particular  place  bad  by  its  custom  be- 
come a  stopping  place  for  receiving  and  dl»> 
charging  passengers. 

Assignments  of  error  from  6  to  17,  Inda- 
siTe.  relate  to  rulings  of  the  trial  court  on 
objections  to  evidence  as  to  complaints  and 
expressions  of  pain  and  suffering  by  said  in- 
testate during  bis  Uf e  and  after  receiving  the 
injury  inflicted  upon  him  by  the  alleged  neg- 
ligence of  tbe  defendant's  agents.  On  tbe 
authority  of  Kansas  City,  Memphis  &  Bir- 
mingham B.  R.  V.  Matthews  (decided  at  the 
present  term  of  this  court)  39  South.  207. 
this  evidence  was  competent,  and  the  court 
committed  no  error  in  its  rulings  on  the  ob- 
Jections  and  exceptions  taken  to  It 

There  was  no  error  In  overruling  the  objec- 
tion to  the  question  to  tbe  witness  Dr.  B.  A. 
Jones,  which  constitates  the  ground  of  the 
eighteenth  assignment  of  error.  Tbis  wit- 
ness was  shown  to  be  a  medical  expert  end 
tUs  question  merely  called  for  bis  opinion  as 
an  expert  and  on  a  matter  in  wblcb  expert 
evidence  was  admissible.  Page  v.  State,  61 
Ala.  16. 

There  were  a  number  of  written  charges 
given  at  tbe  request  of  the  plaintiff,  all  of 
which  are  assigned  as  errors,  but  not  all  in- 
sisted on  In  argument  Tbere  were,  also, 
several  charges  requested  by  the  defendant 
which  were  refused  and  here  assigned  as 
errors;  but  all  of  these  are  not  insisted  on 
in  argoment 

Tbe  refusal  of  the  court  to  give  the  gen- 
eral charge  requested  by  tbe  defendant  Is 
the  first  Insistence  In  argument  by  counsel 
of  error  as  to  the  assignments  of  error  on 
charges.  This  Insistence  is  based  solely  up- 
on tbe  theory  of  a  variance  in  the  complaint 
and  evidence.  We  have  already  adverted  to 
this  question  In  tbe  fore  part  of  this  opinion. 

Tbe  third  and  fourth  charges  requested  by 
the  defendant  were  asked  as  to  tbe  second 
count  of  tbe  complaint  which  counted  on 
wanton  at  intentional  wrong.     Tbese  char- 


ges, expressed  In  different  phraseology,  were 
tbe  general  affirmative  charge  in  favor  of  de- 
fendant Tbe  rule  Is  that  whenever  there 
Is  a  material  conflict  in  tbe  evidence,  or 
wben  tbere  is  evidence  reasonably  affording 
inference  adverse  to  the  right  of  recovery 
by  tbe  party  asking  the  charge,  the  general 
affirmative  charge  should  never  be  given. 
The  necessities  of  this  case  do  not  require  a 
discussion  of  tbe  application  of  the  rule  here, 
which  would  call  for  a  review  of  the  evi- 
dence and  its  tendencies,  as  tbe  judgment 
must  be  reversed  for  an  error  committed  in 
tbe  instructions  given  at  the  request  of  the 
plaintiff. 

The  complaint  contained  two  counts;  tbe 
first  being  predicated  on  simple  negligence, 
and  tbe  second  on  wanton  or  intentional  mis- 
conduct The  defendant  filed  four  pleas; 
tbe  first  two  being  tbe  general  issue.  Tbe 
third  and  fourth,  which  were  pleaded  to  each 
count  of  the  complaint  separately,  set  up 
contributory  negligence  on  the  part  of  the 
plaintiff.  No  demurrer  was  interposed  to 
tbese  pleas  as  constituting  an  insufficient 
answer  to  tbe  second  count  bnt  issue  was 
taken  on  them  as  pleaded.  The  sixth  charge 
given  at  the  request  of  tbe  idalntlff  required 
a  verdict  In  favor  of  tbe  plaintiff,  although 
tbe  jury  should  believe,  from  the  evidence, 
that  plaintiff's  Intestate  was  guilty  of  neg- 
ligence. Under  tbe  Issues,  this  was  clearly 
error. 

The  fourth,  seventh,  and  tenth  charges  giv- 
en at  plaintiff's  Instance  are  tbe  only  other 
charges  discussed  by  appellant's  counsel. 
We  think  the  facts  postulated  in  tbese  char- 
ges are  stated  with  hypothesis,  and  are  con- 
sequently not  subject  to  the  objection  that 
tbe  facts  are  assumed. 

For  the  error  pointed  oat  the  judgment 
must  be  reversed,  and  tbe  cause  remanded. 

Beversed  and  remanded. 

McCLELLAN,  0.  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


SIMMONS  et  al.  v.  HANNB  et  al. 
(Supreme  Court  of  Florida.     June  28.  1905.) 

1.  Writ  of  EBBOa— Timk  of  Taking. 

Where  a  formal  final  judgment  is  rendered 
in  writing,  signed  and  dated  by  the  circuit 
judge,  a  writ  of  error  must  be  taken  to  tbe 
judgment  within  the  statutory  period  from  such 
date,  and  not  from  the  date  of  the  subsequent 
entiT  or  record  of  snch  judgment  by  the  clerk 
of  the  court 

[Ed.   Note. — For  cases  in  point,  see  vol.   2, 
Cent  Dig.  Appeal  and  Error,  1  1897.] 

2.  Time— "Months" — Definition  of  Tebm. 

The  term  "months,"  when  used  in  a  stat- 
ute of  this  state,  means  calendar  months,  not 
lunar  months,  unless  there  is  something  in  the 
statute  which  indicates  that  a  contrary  mean- 
ing was  intended. 

[Ed.  Note. — For  cases  in  point  see  vol.  45, 
Cent,  Dig.  Time,  i  6.] 

8.    SAKB— COMPUTATTOK. 

When  time  is  to  be  compated  from  a  par- 
ticular day,  or  wben  an  act  ts  to  be  performed 
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within  a  specified  period  from  or  after  a  day 
named,  the  rale  is  to  exclude  the  first  day 
desiKnated,  and  to  include  the  last  day  of  the 
specified  period. 

[Bd.  Note. — E\>r  cases  in  point,  see  toL  46, 
Ceat  Die.  Time,  §{  11-32.] 

4.  Saub— Sundays. 

In  oompating  the  time  within  which  an 
act  required  by  a  statute  most  be  done,  if  the 
last  day  falls  on  Sunday  It  cannot  be  excluded 
unless  the  intention  of  the  Legislature  to  ex- 
clude it  is  manifest. 

[Ed.  Note. — F(Sr  cases  in  point,  see  vol.  46, 
Gent  Dig.  Time,  Sf  34-^2.] 

(Syllabns  by  the  Court) 

In  Banc.  Error  to  Glrcnit  Court,  Dnyal 
County;  Bbydon  M.  Call,  Judge. 

Action  by  William  T.  Simmons  and  Morlts 
P.  Capen  against  Louis  W.  Hanne  and  Fred 
H.  Hanne.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Dismissed. 

Geo.  U.  Wallter,  for  plaintiffs  in  error. 
A.  W.  Cockrell  &  Son,  for  defendants  in  er- 
ror. 

PARKHILL,  J.  This  case  Is  brought  here 
by  writ  of  error  upon  a  judgment  rendered 
In  the  circuit  court  of  Duval  county,  and  a 
motion  is  made  now  to  dismiss  on  the 
ground,  among  others,  that  "said  writ  of 
error  was  not  sued  out  and  talcen  within  six 
months  from  the  date  of  said  judgment,  as 
required  by  the  statute  (section  1271,  Rev. 
St  1892)." 

The  declaration  in  this  case  was  filed  on 
the  20th  day  of  April,  1604,  and  on  the  23d 
day  of  April,  1904,  the  defendants,  who 
are  now  defendants  in  error,  filed  a  demurrer 
thereto. 

On  the  28th  day  of  July,  1904,  the  court, 
after  due  notice  given  of  the  hearing,  made 
the  following  ruling  upon  the  demurrer: 

"This  demurrer  coming  on  to  be  heard, 
and  having  been  argued  and  submitted,  it 
is  considered  that  said  demurrer  be.  and  the 
same  is  hereby,  sustained. 

"Done  and  ordered  this  July  28,  1904. 
"R.  M.  Call,  Judge." 

On  the  11th  day  of  August  1904,  the  court 
made  and  entered  judgment  against  the 
plalntltTs  in  the  words  and  figures  following: 

"In  the  Circuit  Court  of  the  Fourth  Judicial 

Circuit  of  the  State  of  Florida,  in 

and  for  Duval  County. 

"W.  T.  Simmons  and  Morltz  P.  Capen,  Plain- 
tiffs, vs.  Louis  W.  Hanne  and  Fred  BL 
Hanne,  Composing  the  Firm  of 
Hanne  Bros.,  Defendants. 

"This  day,  came  the  parties  in  the  above- 
entitled  action,  and  It  appearing  to  the  court 
that  the  demurrer  to  the  declaration  is  well 
taken,  and  has  been  sustained  by  the  judg- 
ment of  this  court  rendered  herein  on  the 
28tb  day  of  July,  A.  D.  1604,  that  the  plain- 
tiffs refuse  to  plead  further,  and  that  the 
defendants  are  entitled  to  judgment  final 
on  the  demurrer: 

"It  is  thereupon  considered  by  the  court 
that  the  plaintiffs,  W.  T.  Simmons  and  Mor- 


tis P.  Capen,  take  nofhlng  by  their  plaint; 
that  the  defendants,  Louis  W.  Hanne  and 
Fred  H.  Hanne,  composing  the  firm  of 
Hanne  Bros.,  go  hence  without  day;  and 
that  the  defendants  do  have  and  recover 
of  the  plaintiffs  their  costs  herein  taxed 
by  the  clerk,  for  which  let  execution  Issue. 
"Ttato  the  11th  day  of  August,  A  D.  1904. 
"E.  M.  Call,  Judge." 

This  Judgment  was  filed  by  the  clerk  and 
entered  in  the  minutes  of  the  court  August 
26,  1904.  From  this  judgment,  writ  of  error 
was  sued  out  and  taken  on  the  27th  day  of 
February,  A.  D.  1906. 

It  Is  contended  here  on  the  one  hand  that 
the  date  of  the  said  judgment  is  the  lltli 
day  of  August  1904,  and  that  the  writ  of 
error  sued  out  on  the  27tfa  day  of  February, 
1005,  was  not  sued  out  within  six  months 
from  the  date  of  the  judgment,  and  that  the 
writ  of  error  should  be  dismissed. 

On  the  other  hand  It  is  contended  that  "the 
time  t>egln8  to  run  from  the  entry  of  judg- 
ment or  order  on  the  record,"  and  that  the 
six  months  within  which  the  writ  of  error 
Is  required  to  be  sued  out  and  taken  must 
be  computed  from  the  26th  day  of  August 
— ^the  very  day  when  the  judgment  was  re- 
corded or  entered  in  the  minutes  of  the 
court 

Section  1271  of  the  Revised  Statutes  of 
1892  is  as  follows:  "All  writs  of  error  on 
judgments  in  civil  actions  shall  be  sued  out 
and  taken  within  six  months  from  the  date 
of  said  judgments,"  etc.  When  does  this 
statute  begin  to  run?  "This  question,  it  is 
apprehended,  depends  almost  entirely  upon 
the  wording  of  the  statute  prescribing  the 
limitation.  In  some  jurisdictions  the  stat- 
ute does  not  begin  to  run  until  'entry'  of 
the  judgment,  while  in  others  it  runs  from 
the  date  of  the  rendition  of  the  judgment" 
Bncy.  PL  &  Pr.  vol.  7,  p.  876.  In  answering 
this  question,  then,  we  must  be  governed 
by  the  wording  of  our  statute.  Our  statute 
requires  the  writ  of  error  to  be  sued  out 
within  six  months  from  the  "date  of  the 
judgment,"  not  from  the  date  of  the  entry 
of  the  judgment  In  the  minutes  of  the 
court 

On  the  nth  day  of  August,  1904,  as  shown 
by  the  record,  the  parties  appeared,  the 
plaintiffs  refused  to  plead  fiurther,  and  the 
judge  made  and  entered,  in  writing,  final 
judgment  against  them,  and  dated  the  judg- 
ment This  the  judge  could  do  without  the 
aid  of  the  clerk.  It  is  the  duty  of  the  clerk 
"to  keep  regular  and  fair  minutes  of  all  the 
proceedings  of  the  court,  but  he  is  not  re- 
quired or  authorized  to  sign  them.  That 
duty  is  imposed  upon  the  Judge,  and  his  sig- 
nature alone  gives  them  verity.  The  clerk 
is  only  the  ofiSdal  scribe  of  the  court  The 
court  •  *  •  can  keep  its  own  minutes, 
by  entering  them  himself  or  signing  them." 
McClerkln  v.  State,  20  Fla.  879.  "The  rendi- 
tion of  a  judgment  is  the  official  act  of  the 
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court  The  entry  of  u.  Judgment  Is  a  minis- 
terial act,  which  consists  in  spreading  upon 
the  record  a  statement  ot  the  final  conclu- 
sion reached  by  the  court  in  the  matter; 
thus  tumishing  external  and  Incontestable 
erldence  of  the  sentence  given,  and  designed 
to  stand  as  a  perpetual  memorial  of  Its  ac- 
tion." 1  Black  on  Judgments,  {  106.  There 
is  a  clear  distinction  between  maldng  or  ren- 
dering a  Judgment  and  its  entry. 

After  the  ruling  of  the  court  sustaining 
the  demurrer  to  the  declaration  on  July 
28tb,  and  the  refusal  of  the  plalntUfs  to 
plead  further,  the  circuit  Judge  had  the  pow- 
er to  himself  make  and  enter  a  final  Judg- 
ment. He  could  hare  ordered,  however,  a 
formal  final  Judgment  after  sustEiinlng  the 
demurrer,  and  the  entries  of  the  clerk  made 
In  pursuance  of  directions  then  ordered  are 
the  raitrles  of  the  Judge  himself.  The  clerk 
acts  tor  and  as  the  amanuensis  of  the 
judge.  McGee  v.  Ancrum,  33  Fla.  490,  text 
507,  608,  15  South.  231.  A  Judgment  thus 
made  upon  the  order  of  the  Judge  would  not 
be  a  final  Judgment  until  "entered"  by  the 
clerk  upon  the  minutes  of  the  court  The 
date  of  the  Judgment  thus  rendered  would 
necessarily  be  the  date  of  the  entry  by  the 
cleric. 

But  In  this  case  the  Judge  made  and  ren- 
dered judgment  It  was* a  final  Judgrmmt, 
not  an  m&et  for  the  entry  of  a  final  Judg- 
ment It  left  nothing  to  be  determined. 
And  the  date  of  this  Judgment  was  the  day 
when  the  Judge  himself  made  and  rendered 
it— the  11th  day  of  August  "Writs  of  error 
shall  lie  only  from  final  Judgments,"  etc. 
Section  1263,  Rev.  St  1892.  There  Is  no  re- 
quirement by  statute  that  the  writ  lies  from 
final  judgment  duly  entered.  The  only  ques- 
tl<m  to  be  determined,  then,  is  whether  there 
is  a  final  Judgment  In  this  case  or  not,  and 
not  whether  the  Judgment  is  properly  enter- 
ed on  the  records  of  the  court  California 
State  Telegraph  (jompany  v.  Patterson,  1 
Nev.  ISO,  text  166.  In  the  latter  case  the 
court  said:  "The  right  of  appeal,  under  our 
practice,  does  not  depend  upon  the  entry  or 
perfection  of  the  Judgment  of  the  lower  court, 
but  upon  the  rendition  of  it  In  New  York, 
under  the  Ck>de,  when  an  appeal  was  author- 
ized only  from  a  Judgment  entered,  a  difFer- 
ent  rule  prevailed,  and  It  was  held  that  an 
appeal  would  not  lie  until  the  judgment  was 
entered  and  perfected.  But  the  distinction 
between  the  language  of  the  Code  and  the 
practice  act  of  this  state  is  obvious.  The 
Code  only  authorized  an  appeal  from  a  Judg- 
ment altered.  The  practice  act  of  this  state 
allows  it  from  a  final  Judgment"  To  the 
same  effect  see  Fleet  y.  Toungs,  11  Wend. 
K2;  Lee  V.  Tlllotson,  4  Hill,  27;  Board  of 
County  Commissioners  of  Vigo  County  v. 
City  of  Terre  Haute,  147  Ind.  134,  46  N.  B. 
890;  Wood  v.  Etlwanda  Water  Company, 
122  CaL  162,  S4  Pac.  726;  Anderson,  Adm'r, 
▼.  Mitchell,  58  Ind.  692,  text  694. 

The  Legislatures  of  the  dUferent  states 


have  prescribed  different  rules  upon  this  sub- 
ject and  there  Is  some  conflict  of  the  courts 
In  the  construction  of  these  statutes.  This 
question  Is  one  of  mere  practice,  however, 
and  it  cannot  be  doubted  that  It  Is  compe- 
tent for  the  Legislature  to  prescribe  the  time 
within  which  an  appeal  from  a  Judgment  of 
the  circuit  court  may  be  taken  to  this  court 
It  seems  to  us  that  the  Legislature  of  this 
state  has  designated  the  time  in  language  so 
plain  and  unambiguous  that  there  can  be  no 
doubt  as  to  its  meaning.  The  writ  of  error 
in  this  case  was  not  sued  out  within  six 
months  from  the  "date  of  the  Judgment" 
which  is  the  lltta  day  of  August  190^  But 
even  if  the  time  within  which  the  writ  of  er- 
ror must  be  sued  out  were  to  be  computed 
from  the  date  of  the  entry  of  the  Judgment  in 
the  minutes  of  the  court,  which  was  the  26th 
day  of  August  the  writ  of  error  must  be  dis- 
missed because  it  was  sued  out  on  the  27th 
day  of  February — mote  than  six  montiis 
from  date  of  the  entry  of  the  Judgment 

The  term  "months,"  when  used  in  a  stat- 
ute of  this  state,  means  calendar  months,  and 
not  lunar  months,  imless  there  is  something 
in  the  statute  which  indicates  that  a  con- 
trary meaning  was  intended.  Guaranty 
Trust  &,  Safe  Deposit  Co.  v.  Buddlngton,  27 
Fla.  215,  9  South.  246;  Bacon  v.  State,  22 
Fla.  46.  When  time  is  to  be  computed  from 
a  particular  day,  or  when  an  act  is  to  be  per- 
formed within  a  specified  period  from  or 
after  a  day  named,  the  rule  is  to  exclude  the 
first  day  designated,  and  to  include  the  last 
day  of  the  specified  period.  Savage  v.  State, 
18  Fla.  970.  An  appeal  taken  August  22d 
from  a  Judgment  rendered  February  21st  Is 
not  taken  within  six  months,  and  must  be 
dismissed.  Olore  v.  Hare,  4  Neb.  131.  See, 
also,  Smith  v.  Qale,  137  U.  S.  677,  11  Sup. 
Ct  185,  34  L.  Ed.  792 ;  Chicago,  B.  &  Q.  R. 
Go.  V.  Evans,  39  111.  App.  261;  Rltchey  v. 
Fisher,  85  Iowa,  560,  52  N.  W.  606;  Wright 
Executrix,  v.  Manns,  111  Ind.  422,  12  N.  E. 
160 ;   Hursh  y.  Hursh,  99  Ind.  600. 

Excluding  the  26th  day  of  August  the  day 
when  the  Judgment  was  filed  and  recorded 
by  the  clerk,  the  six  months  within  which  a 
writ  of  error  must  be  sued  out  from  that 
day  would  expire  on  the  26th  day  of  Febru- 
ary, 1005.  But  it  Is  urged  by  plaintiffs  in  er- 
ror that  the  26th  day  of  February  was  Sun- 
day, and  that  this  day  must  be  excluded,  and 
for  that  reason  the  statutory  period  of  six 
months  expired  on  the  following  day — Mon- 
day, February  27th. 

Under  the  Codes  in  many  of  the  states, 
it  is  provided  that  "when  the  last  day  is 
Sunday  it  shall  be  excluded,"  and  under  vari- 
ous rules  of  court  containing  the  same  clause, 
when  Sunday  Is  the  last  day  for  the  perform- 
ance of  an  act  it  is  usually  excluded,  and 
performance  on  Monday  Is  allowed.  Am.  ft 
Bng.  Etncy.  Law  (2d  Bd.)  toI.  28,  p.  224. 
And  so,  also,  where  the  time  within  which,  by 
an  order  or  rule,  Judicial  action  Is  to  be  taken, 
expires  on  Sunday,  the  party  Is  allowed  the 
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tiezt  day  to  do  what  1b  required.  Bacon  t. 
State,  22  Fla.  49,  text  48.  Bnt  when  the  act 
to  be  performed  Is  in  fnlflUment  of  a  Btatn- 
tory  requirement,  Sunday  will  not  be  exdud- 
«d,  and  performance  must  be  made  on  Sat- 
urday. Am.  &  Eng.  Ency.  Law,  vol.  28,  p. 
225,  and  cases  dted.  In  Ex  parte  Dodge,  7 
Oow.  147,  the  court  said:  "Sunday  has  In 
no  case,  we  belleye,  been  excluded  In  the 
-computation  of  statute  time.  The  cases  re- 
ferred to  respect  the  rules  of  practice.  The 
result  is  that,  when  the  last  day  of  the  six 
months  within  which  an  appeal  may  be  taken 
or  writ  of  error  sued  out  to  review  In  this 
court  a  decree  or  judgment  below  falls  on 
Sunday,  the  appeal  cannot  be  taken  or  writ 
of  error  sued  out  on  any  subsequent  day." 
Johnson  y.  Meyers,  54  Fed.  417,  4  O.  G.  A. 
^99.  See,  also,  Alderman  v.  Phelps,  IB  Mass. 
226;  Haley  ▼.  Young,  134  Mass.  864;  Peo- 
ple, on  relation  of  Pugsley,  t.  Luther,  1 
Wend.  42 ;  Blssell  t.  Bissell,  11  Barb.  86. 

In  American  Tobacco  Co.  t.  Strlckllng,  88 
Md.  600,  41  AH.  1083,  the  court  said:  "Of 
course,  that  rule  would  not  apply  when  Sun- 
-days  are  expressly  excluded  by  the  statute, 
or  the  intention  of  the  Legislature  to  exclude 
them  is  manifested.  The  rule  may  be  said 
to  be  somewhat  arbitrary,  yet  it  is  not  with- 
out a  reason.  When  the  Legislature  fixes  a 
limitation  of  time  of  more  than  seven  days, 
it  knows  that  the  period  must  necessarily  In- 
clude one  or  more  Sundays,  and  hence.  If  It 
Intends  to  exclude  them,  It  can  and  should 
say  so ;  but,  when  the  period  of  time  is  less 
than  seven  days,  It  may  or  may  not  Include 
a.  Sunday,  depending  upon  the  day  of  the 
week  it  la  computed  from."  See^  also,  Ooo- 
ley  T.  Cook,  126  Mass.  406;  Smaldone  t. 
President,  etc.,  of  Insurance  Co.,  162  M.  Y. 
680,  67  N.  E.  16&  The  great  weight  of  au- 
thority is  that,  in  computing  the  time  within 
which  an  act  required  by  any  statute  must 
be  done,  if  the  last  day  falls  on  a  Sunday,  it 
-cannot  be  excluded,  and  the  act  done  on  the 
Monday  following,  unless  there  is  some  stat- 
ute providing  that  the  Sunday  should  be  ez- 
-cluded  from  the  computation,  or  the  inten- 
tion of  the  L^slature  to  exclude  it  is  mani- 
fest The  statute  of  this  state  is  plain.  We 
have  not  the  power  to  extend  the  statute. 
We  must  stop  when  the  statute  stopa  She- 
tar  v.  Magone  (O.  O.)  47  Fed.  872;  Drake  v. 
Andrews,  2  Mich.  203. 

For  tlie  reasons  above  given,  the  wilt  of 


error  In  this  case  was  not  sned  out  and  taken 
within  six  months — the  time  prescribed  by 
law — and  must  be  MnmiaanA. 

SHACKLBFOBD,    a    J.,    and    TATLOB, 
HOCEEB,  and  WHITFIELD,  JX,  concur. 

GOCEBELL,  J.,  being  disqualified,  took  no 
part  in  the  consideration  thereoC 


MUOOB  V.  TATE,  JOMBS  &  00. 
(Supreme  Court  of  Florida.   June  21, 1906.) 

In  Banc.  Error  to  Circuit  Court,  Hillsbor- 
oogh  County:   Joseph  B.  Wall,  Judge. 

Action  by  Tate,  Jones  &  Co.  against  Bobert 
Mugge.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

J.  J.  Lnnsford.  for  plaintiff  in  error.  0.  O. 
Whitaker,  for  defendant  in  wior. 

PEB  CTTBIAM.  Cause  dismissed,  on  motion 
of  coonael  for  the  defendant  in  error. 


MILLS  T.  COLEMAN  &  FEBGUSON. 

(Supreme  Court  of  Florida.   June  21,  1905.) 

In  Banc.  Action  by  Coleman  &  Fer^son, 
against  B.  A.  Mills.  Judgment  for  plamtifEs, 
and  defendant  brings  error. 

Geo.  W.  Dayton,  for  defendants  In  error. 

PEB  CUBIAM.  Writ  of  error  dismissed,  on 
motion  of  counsel  fOr  the  defendants  in  error. 

OAPEHABT  et  al.  t.  MII/TON. 

(Supreme  Court  of  Florida,  Division  A.   June 

21,  1905.) 

Error  to  drcnit  Court,  Jackson  County ;  L. 
J.  Beeves,  Judge. 

Action  by  W.  H.  Milton,  as  administrator  of 
the  estate  of  Peter  Gillette,  against  John  Caipe- 
hart  and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error. 


D.  L.  McKinnon,  for  plaintifb  in  error. 
S.  Liddon,  for  defendant  in  error. 


Benj. 


FEB  CUBIAM.    The  judgment  Is  affirmed. 

HOWELL  V.  HOWELL. 
(Supreme  Oonrt  of  Florida.    Feb.  17,  1903.) 

In  Banc.  Appeal  from  Circuit  Court,  Alachua 
County ;  W.  S.  Bullock,  Judge. 

Bill  by  E.  B.  Howell  against  Jessie  P.  Howell. 
Decree  for  complainant,  and  defendant  appeals. 

O.  C.  Thomas,  for  appellant  B.  A.  Thrasher 
and  W.  W.  Hampton,  for  appellee. 


PEB   CUBIAM. 
prosecute. 


Dismissed,  for  failure   to 
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No.  15,798. 

8TATD  T.  McGOLLBX. 

Bz  parte  McOOLLBT. 

(Sapremt  Gonrt  of  LoaiaiBiut.    Jnly  27,  1905.) 

Hab»*8  Cobptts— Apfuoatior  to  Sttfbeicb 

cottit— jubisdiotion . 

In  the  present  situation  of  the  proceedings, 
it  happens  that  part  of  the  action  against  de- 
fendant is  before  the  district  court,  and  that 
additional  steps  in  the  proceedings  have  beoi 
taken  before  the  jnatice  of  the  peace. 

In  order  that  the  proceedings  may  be  con- 
sidered as  a  whole,  and  that  the  court  may  be 
lafficientlj  advised,  to  the  extent  that  it  is  pos- 
sible to  find  reason,  if  any,  for  dual  charges, 
the  Judge  of  the  district  court  is  the  proper 
officer  to  retain  jurisdiction  and  afford  wbat- 
erer  remedy  the  defendant  may  have. 

He  hM  hdd  no  ezaminaaon  into  the  last 
charge  before  the  justice  of  the  peace,  and  has 
not  declined  to  take  action  in  the  matter.  He 
is  the  proper  Judge  to  consider  (in  the  first 
place)  the  questions  involved. 

(Syllaboa  by  the  Ooort.) 

Application  of  John  A.  McCoUey  for  writ 
of  habeas  corpus.    Denied. 

Foster,  Milling,  Godchaux  &  Sanders,  for 
applicant 

BREAirX,  O.  J.  An  affidavit  wss  Uled 
against  the  relator,  John  A.  McC!oUey,  char- 
ging him  with  having  shot  Lucius  Morning- 
star  on  the  8th  of  February,  1905. 

Momlngstar,  after  he  had  been  shot,  left 
the  parish  of  St  Mary,  and  went  to  the  city 
of  New  Orleans,  where  he  died  in  the  Char- 
ity Hospital  about  the  25th  day  of  February, 
1905.  On  the  10th  of  February,  1905,  there 
was  filed  before  the  Justice  of  the  peace  an 
affidavit  charging  the  defendant  wltb  shoot- 
ing with  Intent  to  kill  and  murder. 

The  result  of  an  investigation  by  the 
grand  jury  was  that  they  found  a  true  bill 
against  the  defendant  for  shooting  wltb  In- 
tent to  kill,  which  was  returned  into  court 
on  the  22d  day  of  June,  1905. 

Defendant  was  arrested.  He  applied  for 
bis  release  on  bond,  which  was  granted. 
The  amount  of  the  release  bond  was  $400. 
A  few  days  afterward  he  was  arraigned, 
and  pleaded  not  guilty.  He  prayed  for  trial 
by  Jury.  His  case  was  fixed  to  be  tried  on 
the  5th  day  of  July,  1906.  By  agreement  be- 
tween counsel  for  the  defendant  and  the  dis- 
trict attorney,  the  case  was  continued  from 
day  to  day  until  further  orders. 

On  June  30,  1905,  after  adjournment  of  the 
grand  jury  by  which  be  had  been  Indicted 
as  before  mentioned,  another  aflldavit  was 
filed,  upon  information  received,  charging 
defendant  with  having  murdered  Morning- 
star  on  the  24th  day  of  February,  1005,  the 
same  person  whom  he  was  originally  char- 
ged with  having  shot  with  intent  to  murder. 
It  is  alleged  that  the  two  charges  grew  out  of 
the  same  transaction.  Under  this  aflSdavIt 
defendant  McColley,  was  arrested  and  in- 
caicented.  He  asks  for  a  writ  of  habeas 
corpus  to  the  end  that  inquiry  may  be  made 
into  the  validity  of  the  proceedings. 
8980.— « 


Going  to  the  origin,  as  relates  to  jurisdic- 
tion, we  find  that  tbe  committing  magistrate 
has  only  the  irawer  of  commitment  in  this 
cas& 

As  to  whether  the  proceedings  had  reached 
such  a  i)olnt  In  the  district  court  as  to  pre- 
clude him  from  Issnlng  an  order  of  commit- 
ment Is  a  question  which.  In  the  present  situ- 
ation, comes  up  properly  before  the  district 
court  and  cannot  very  well  be  brought  up 
before  the  Supreme  Court  on  application  for 
habeas  corpus  at  this  particular  time.  In 
other  words,  we  think  the  application  Is  pre- 
mature. The  defendant  la  entitled  to  a  hearing. 
This,  as  yet  has  not  been  denied  to  him.  He 
applied  for  an  immediate  release,  and  for  this 
release  without  inquiry  into  other  proceedings. 

The  district  court  or  tbe  Judge  of  that 
court  has  not  been  called  upon  to  examine 
Into  the  cause  which  led  affiant  to  make 
the  second  affidavit  before  the  justice  of  the 
peace.  The  affidavit  it  will  be  borne  in 
mind,  was  filed  only  quite  recently. 

These  first  steps  primarily  fall  within  the 
Jurisdiction  of  the  district  court  having  ju- 
risdiction. In  an  exceptional  case — absence 
of  the  Judge,  for  instance — the  application 
may  be  directed  to  tbe  Supreme  Court. 
Here,  at  this  particular  time,  the  exceptional 
case  does  not  present  itself.  The  judge  of 
the  district  court  Is  present  in  the  district 
and,  besides,  the  defendant  does  not  appear 
to  have  exhausted  the  remedy  at  hand,  so 
as  to  enable  him  to  sustain  his  application 
before  the  appellate  court.  It  Is  not  averred 
that  the  district  Judge  declines  to  grant  a 
preliminary  examination  to  the  accused  In 
order  that  defendant  may  obtain  his  release 
unconditionally  or  under  bond.  In  the  pre- 
liminary examination  the  facts  relating  to 
the  prosecution  may  be  shown,  and  whether 
there  are  grounds  for  an  affidavit  such  as  Is 
alleged  to  have  been  made.  At  any  rate,  all 
needful  tacts  may  be  proven  to  enable  the 
court  to  pass  upon  the  questions  Involved. 

Tbls  court  In  the  syllabus  stated  in  one 
of  the  decisions  that  it  must  be  shown  that 
the  district  judge  is  absent  in  order  to  en- 
title the  defendant  to  relief  before  this  court 
State  ex  rel.  Condon  v.  Duson,  86  La.  Ann. 
855v 

For  it  follows  that  where  there  are  pro- 
ceedings pending  against  an  accused  In  the 
district  court  it  is  to  that  court  that  applica- 
tion should  be  made,  when  it  Is  manifest 
that  that  court  Is  vested  with  power  in  the 
premises.  In  the  case  just  cited  the  court 
directed  attention  to  Code  Prac.  art  793, 
which  provides  that  in  the  absence  of  the 
district  Judge  the  writ  may  Issue.  In  anoth- 
er decision  of  a  recent  date  the  court  held, 
as  expressed  in  the  syllabus,  that  jurisdic- 
tion will  not  be  entertained  where  a  hear- 
ing may  be  had  before  a  competent  lower 
court.  State  ex  rel.  Baumaun  r.  Sheriff,  44 
La.  Ann.  10l4,  11  South.  541. 

The  importance  of  adhering  to  those  deci- 
sions becomes  evident  where  there  is  need 
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of  an  examination  In  order  that  all  the  facta 
Buaceptlble  of  proof  may  be  shown.  No  rea- 
son Is  sbown  wby  tbe  prisoner  may  not 
fully  present  the  qnestion  to  the  district 
court  It  is  certainly  the  practice  to  put  the 
prisoner  to  bis  remedy  before  tbe  district 
court 

We  reiterate,  In  ottaer  words,  that  as  be- 
fore expressed,  tbe  action  of  tbe  affiant  was 
an  Independent  action  charging  defendant 
with  murder. 

In  order  that  tbe  court  may  knowingly  and 
Intelligently  act  It  must  be  made  to  appear 
under  what  circumstances  and  how  it  is  that 
the  grand  Jury  has  not  acted  upon  the  charge 
in  the  last  affidavit  This  fact  needs  expla- 
nation to  tbe  extent  that  explanation  may 
be  made.  In  any  event,  these  questionB 
sbonld  be  considered  and  passed  upon  by 
tbe  Judge  of  original  Jurisdiction.  He  is 
aware  of  the  nature,  character,  and  extent 
of  tbe  proceedings  to  tbe  extent  that  they 
may  be  known,  and  for  that  reason  he  is 
primarily,  as  we  think,  vested  with  Juris- 
diction, as  before  stated. 

Application  for  the  writ  should  be  made  in 
each  case  to  the  court  or  Judge  nearest  to 
the  applicant  unless  a  good  excuse  exists 
why  the  application  cannot  be  so  made. 
Clark,  Criminal  Procedure,  p.  56S. 

"Where  a  state  court  has  Jurisdiction  of  a 
case,  no  other  court  of  the  state  of  inferior  or 
concurrent  jurisdiction  should  interfere  by  ha- 
beas corpus."  Encyclopeedia  of  Pleading  and 
Practice,  vol.  9.  p.  1010. 

This  should  be  the  rule  more  particularly 
when  part  of  tbe  case  Is  already  before  the 
district  court  and  for  some  reason  perhaps 
another  part  of  tbe  case  has  arisen  before 
an  inferior  tribunal. 

Here,  as  in  case  of  indictment  "tbe  same 
rule  applies  to  a  person  held  by  warrant  of 
commitment  from  an  examining  court  for  a 
capital  offense."  State  v.  Thos.  Jones  (N.  0.) 
18  S.  E.  249,  22  L.  R.  A.  678. 

For  reasons  assigned  it  is  ordered,  ad- 
Judged,  and  decreed  that  tbe  applicant's  de- 
mand be  denied,  bis  petition  dismissed,  the 
writ  for  which  be  prays  being  refused  with- 
out prejudice. 


WHITE  V.  STATE. 
(Supreme  Court  of  Alabama.     Feb.  14,  1905.) 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; James  J.  Ray,  Judge. 

Bob  White  was  convicted  of  bigamy  under 
an  indictment  preferred  by  the  grand  Jury 
of  Walker  county  at  tbe  spring,  1908,  term 
of  the  circuit  court  thereof,  trial  being  bad 
on  September  21,  1908,  when  Walker  county 
constituted  one  of  tbe  counties  of  the  Four- 
teenth Judicial  Circuit  under  the  Lusk  law, 
redlBtrlcting  the  circuit  courts  of  the  state, 
and  he  appeals.    Dismissed  on  rehearing. 

M.  Ia,  Lelth,  for  appellant  Massey  Wil- 
son, Atty.  Oen.,  for  the  State. 


DENSON,  J.  Upon  the  authority  of  the 
cases  of  the  State  of  Alabama  ex  rel.  Attor- 
ney General  y.  T.  Scott  Sayre,  Judge,  eta, 
88  South.  886,  and  Henry  Walker  y.  Tbe 
State  of  Alabama  (decided  at  the  present 
term)  88  South.  241,  the  judgment  of  this 
case  must  be  reversed,  and  tbe  cause  re- 
manded, to  the  end  that  the  circuit  court  may 
quash  the  indictment  and  bold  defendant  to 
answer  a  new  indictment  Tbe  defendant 
will  remain  in  custody  until  discharged  ac- 
cording to  law. 

Reversed  and  remanded. 

McCIiELLAN,  a  J.,  and  HARALSON,  TY- 
SON. OOWDEIAj,  SIMPSON,  and  ANDBB- 
SON,  JJ..  concor. 

On  Rehearing. 

PER  CURIAM.  Rehearing  granted,  order 
of  reversal  set  aside,  and  the  appeal  la  dis- 
missed on  tbe  authority  of  tbe  case  of  Henry 
Walker  v.  State  (decided  at  the  present  term) 
88  South.  241. 


EDWARDS  et  aL  y.  EDWARDS 
(Supreme  Court  of  Alabama.    Dee.  20,  1904.) 

1.  Tbusts— Tkbmination— PuBPOss. 

Where  a  deed  conveying  certain  land  In 
trust  failed  to  provide  in  terms  for  the  termina- 
tion of  the  trust  and  did  not  provide  any  dis- 
position for  the  remainder,  but  declared  that 
the  trustee  should  hold  the  premises  for  the 
use  of  the  trustee's  wife  and  her  children,  to 
inhabit  the  trust  property,  and  for  their  sup- 
port and  maintenance,  it  was  the  grantor's  in- 
tention that  the  trust  should  continue,  not  only 
during  tlie  life  of  the  wife,  but  also  until  all  of 
the  children  had  arrived  at  age  or  ceased  to  re- 
quire maintenance  from  the  trust  fund  and  the 
home,  when  ttie  children  took  the  remainder  as 
a  class,  as  purchasers  from  the  grantor  and  not 
aa  heirs. 

2.  PABTmOH— Plkadino. 

Where,  on  termination  of  a  trust  the  bene- 
ficiaries took  certain  of  the  trust  realty  aa  ten- 
ants in  common  by  purchase  from  the  grantor 
of  the  trust  deed,  a  petition  for  partition,  mak- 
ing all  of  the  tenants  in  common  parties,  alleg- 
ing the  interest  of  each,  and  which  of  them  were 
infants,  and  stating  that  the  property  could  not 
be  equitably  divided  among  the  several  Joint 
owners  of  the  same,  was  sufficient  to  confer 
jurisdiction  on  the  probate  court  to  proceed, 
and,  on  proof,  to  decree  a  sale  of  the  land  for 
distribution. 
8.  iNrAKTS— OUABDIANS— ApPOIKTMKRT. 

Under  Code  1896,  {  3180,  providing  that 
In  partition,  when  infants  are  parties,  guard- 
ians ad  litem  must  be  appointed  to  represent 
them,  it  was  error  for  the  court  to  render  a 
partition  decree  without  appointing  guardians 
ad  litem  for  Infant  defendants. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Infants,  {  195.] 

4.  Equmr— DBPosrnoNs— Ghahckbt  Cases— 

Notice. 

Where  depositions  in  partition  were  not 
taken  as  in  chancery  cases,  in  that  notice  of 
tbe  filing  of  the  interrogatories  was  not  given, 
as  requ&ed  by  Code  1^,  {§  8181,  792,  783. 
the  depositions  were  subject  to  a  motion  to  sup- 
press. 

[Ed.  Note. — For  cases  in  point  aoe  voL  19^ 
Cent  Dig.  Equity,  (  741.] 


Digitized  by 


Google 


AIM 


JBa>WARDS  T.  EDWABDS. 


88 


5.  Samk. 

Interrogatories  contained  In  a  deposition 
taken  in  a  partition  suit,  not  addreased  to  tlie 
witness,  were  improper. 

6.  Saicb— Bksidincb  or  WrTHsssKS. 

On  filing  interrogatories  to  be  submitted  to 
a  witness  onder  a  commission  to  talce  bis  depo- 
sition in  a  partition  snit,  tbe  petitioner  should 
state  the  witness'  place  of  residence,  as  pro- 
vided by  chancery  practice  rule  60  (Code  1896, 
p.  1213).  t  -.-, 

Appeal  from  Probate  Court,  Autauga  Coun- 
ty;  Geo.  L  Livingston,  Jadge. 

Petitlim  by  A.  H.  Edwards  against  Sallie 
Edwards  and  others.  From  a  decree  in  fa- 
vor of  petitioner,  defendants  appeal.  Be- 
versed. 

It  was  averred  in  the  amended  petition 
"that  A.  H.  Edwards,  the  petitioner,  was  a 
resident  citizen  of  Autauga  county,  and  was 
over  the  age  of  21  years;  that  Holman  Ed- 
wards, Mary  Edwards,  Sallie  Edwards,  and 
Mrs.  B.  F.  Small  were  tbe  heirs  at  law  of  Dr. 
Charles  A.  Bdwards";  that  Dr.  Charles  A. 
lUwards  died  on  June  10,  1900,  and  that  on 
December  21, 1889,  the  above-named  Holman 
Edwards  died,  leaving  surviving  him  three 
children,  tIz.,  Eugene  Edwards,  Marie  Ed- 
wards, and  the  petitioner,  A.  H.  Edwards; 
that  on  the  11th  day  of  September,  1865, 
Daniel  Pratt  conveyed  to  the  said  Charles  A. 
Edwards,  In  trust  for  the  use  and  benefit  of 
Mrs.  Agnes  P.  £<dwardB,  wife  of  the  said 
Charles  A.  Edwards,  and  the  children  of  the 
said  Agnes  P.  Edwards  by  the  said  Charles 
A.  Edwards,  which  said  children  were  Hol- 
man Edwards,  Sallie  Edwards,  Mary  Ed- 
wards, and  Mrs.  B.  F.  Small,  certain  parcels 
or  lots  of  land  specifically  described,  lying 
and  being  situated  In  the  town  of  Prattvllle, 
comity  of  Autauga,  and  state  of  Alabama; 
that  the  petitioner,  A.  H.  Edwards,  and  Eu- 
gene Edwards  and  Marie  Edwards  are  the 
children  of  Holman  Edwards,  deceased,  and 
they,  together  with  Sallie  Xldwards,  Marie 
Eldwards,  and  Mrs.  B.  F.  Small,  are  the  Joint 
owners  of  the  lots  of  land  specifically  de- 
scribed in  the  complaint;  "that  the  above- 
mentioned  lots  of  land  cannot  be  equitably 
divided  among  the  several  Joint  owners  of 
the  same;"  that  Sallie  Edwards,  Mary  lid- 
wards,  and  Mrs.  B.  F.  Small  are  all  over  the 
age  of  21  years,  and  that  Eugene  and  Marie 
Edwards  are  under  the  age  of  21  years.  The 
prayer  of  the  petition  was  as  follows: 
"Therefore  your  petitioner  prays  that  your 
honor  will  grant  a  decree  of  sale  of  the  said 
lots  for  a  division  thereof  among  the  several 
Joint  owners  as  follows:  A  one-fourth  Inter- 
eat  to  Miss  Mary  Edwards,  a  one-fourth  in- 
terest to  Miss  Sallie  Edwards,  and  a  one- 
fonrtfa  Interest  to  Mrs.  B.  F.  Small,  all  of 
whom  now  reside  at  Chappell  Hill,  In  the 
state  of  Texas,  and  a  one-fourth  Interest  to 
petitioner,  A.  H.  Edwards,  Eugene  Edwards, 
and  Marie  Edwards  Jolntiy,  who  reside  at 
Prattvine,  Ala." 

TO  tiie  amended  petition  the  respondents 
demurred  upon  the  foUowlng  grounds:    (1) 


That  It  was  shown  that  the  property  sought 
to  be  sold  was  conveyed  to  Dr.  Charles  A. 
Edwards  In  trust,  and  that  tbe  probate  court 
had  not  Jurisdiction  to  entertain  the  peti- 
tion and  decree  for  the  sale  of  said  lands. 
(2)  Said  petition  falls  to  show  what  interest 
the  parties  to  said  suit  and  each  of  them 
hold  or  own  In  said  lands.  (S)  Said  petition 
falls  to  disclose  what  Interest,  if  any,  the 
petitioner,  A.  H.  Edwards,  owned  in  said 
lands  at  the  time  of  the  filing  of  the  peti- 
tion. (4)  Said  petition  falls  to  show  what 
interest.  If  any,  said  Holman  Edwards,  de- 
ceased, held  in  said  lands  during  his  lifetime. 
(5)  Said  petition  shows  that  said  Holman 
Edwards  had  no  interest  in  said  lands  In  his 
lifetime.  (6)  Tbe  ages  of  Eugene  Edwards 
and  Marie  Edwards  are  not  set  out  in  the 
petition.    This  demurrer  was  overruled. 

The  respondents  filed  an  answer  to  the  pe- 
tition, in  which  they  admitted  the  averments 
thereof,  except  the  averments  as  to  the  chil- 
dren of  Holman  Edwards  owning  an  interest 
in  said  lands,  which  facts  they  denied  in 
their  said  answer.  They  attached  to  their 
said  answer  the  deed  executed  by  Daniel 
Pratt  and  wife  to  said  Charles  A.  Edwards, 
conveying  the  property  described  In  tbe  peti- 
tion. After  granting  and  conveying  said 
lands,  which  were  described  In  said  deed, 
the  said  deed  then  proceeds  in  its  habendum 
clause,  as  follows:  "That  the  said  Charles  A. 
Edwards  Is  to  hold  the  above  mentioned  and 
described  premises  as  trustee,  and  they  shall 
be  held  for  the  use,  benefit,  and  behoof  of 
Mrs.  Agnes  P.  Edwards,  wife  of  said  Charles 
A.  Edwards,  and  her  children  by  the  said 
Charles  A.  Edwards,  and  as  trustee  for  them, 
and  in  special  trust  for  the  said  Agnes  P. 
Edwards  and  her  said  children  or  issue,  to 
live,  dwell,  and  inhabit  thereon  and  there- 
in, and  for  the  support  and  maintenance  of 
the  said  Agnes  P.  Edwards,  and  for  the  sup- 
port, maintenance,  protection,  and  education 
of  the  said  children  or  Issue.  Tbe  above 
mentioned  and  described  premises  are  to  be 
held  only  as  trustee  of  the  said  Agnes  P. 
Edwards  and  the  said  children  or  Issue  by 
the  said  Charles  A.  Edwards,  and  are  not 
In  any  event  whatever  to  be  subject  to  the 
past,  present,  or  future  liabilities,  debts,  or 
obligations,  either  legal  or  equitable,  of  the 
said  Charles  A.  Edwards.  And  whenever 
the  interest  and  convenience  of  the  said 
Agnes  P.  Edwards  and  her  said  children 
or  Issue  require,  demand,  or  Justify  a  sale 
of  the  aforesaid  premises,  then  tbe  said  trus- 
tee, Charles  A.  Edwards,  Is  authorized  and 
empowered  to  sell  and  convey  the  same  to 
the  highest  bidder,  either  at  public  or  pri- 
vate sale,  for  cash  or  on  a  credit,  as  he, 
said  trustee,  may  think  best  and  advisable, 
and  Invest  the  purchase  money  for  the  same, 
as  soon  as  collected,  In  some  other  and  suit- 
able real  estate,  which  real  estate,  when  so 
purchased,  is  to  be  held  by  said  trustee  as 
the  aforedescrlbed  premises,  and  subject  to 
the  same  tmsta,  and  for  the  same  purposes." 
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The  petitioner  propounded  Interrogatories. 
The  first  eentence  of  interrogatories  was  as 
follows:  "Interrogatories  to  be  propounded 
to  J.  L.  Alexander  and  J.  T.  Floyd,  In  the 
above-entitled  cause" — which  sentence  was 
then  followed  by  several  Interrogatories.  At 
the  end  of  said  Interrogatories  it  was  sug- 
gested that  H.  E.  Gipson  be  appointed  com- 
missioner. These  interrogatories  were  filed 
on  March  28,  1902.  On  the  same  day,  to 
wit,  March  28, 1902,  a  commission  was  Issued 
to  H.  Ei.  Olpson.  In  the  commission  issued 
by  G.  S.  Livingston,  judge  of  probate  of 
Autauga  county,  to  H.  E.  Gipson,  It  was 
stated  that  he  was  appointed  "as  commUk 
sloner  to  take  the  answers  to  the  Interroga- 
tories and  cross-Interrogatories  hereunto  at- 
tached of  J.  L.  Alexander  and  H.  J.  May, 
material  witnesses  for  the  plalntlfT'  in  said 
cause.  There  was  no  notice  given  to  re- 
spondents of  the  filing  of  said  interroga- 
tories, and  there  were  no  cross-Interroga- 
tories propounded.  The  depositions  of  these 
witnesses  as  returned  by  the  commissioner 
set  out  at  length  the  answers  of  the  said 
J.  Lb  Alexander  to  the  several  interrogatories 
propounded,  which  answers  were  signed  by 
Alexander.  Immediately  following  the  dep- 
osition of  the  witness  Alexander  there  is 
what  purports  to  be  the  deposition  of  H.  J. 
May,  which,  after  stating  his  name,  age,  and 
residence  in  answer  to  the  first  Interroga- 
tories, then  proceeds  as  follows:  "On  hear- 
ing the  other  deposition  of  J.  L.  Alexander 
read  over,  H.  J.  May  subscribed  his  name 
to  the  same,  and  adopts  them  as  his  deposi- 
tion to  the  same  interrogatories."  There 
then  follows  the  signature  of  H.  J.  May.  It 
was  shown  by  the  deposition  of  J.  L.  Alex- 
ander that  Mrs.  Agnes  P.  Edwards,  the  wife 
of  Dr.  O.  A.  BJdwards,  was  dead  at  the  time 
of  the  filing  of  the  petition;  and  the  witness 
Alexander  further  testified  that  the  property, 
which  was  Jointly  owned  by  the  parties  to 
the  suit,  could  not  be  equitably  divided. 

There  was  appointed  no  guardian  ad  litem 
for  Eugene  Edwards  and  Marie  Edwards, 
who  were  minors. 

Before  entering  upon  the  trial  of  the  cause 
the  respondents  moved  the  court  to  suppress 
the  depositions  of  the  witnesses  J.  L.  Alexan- 
der and  H.  J.  May,  taken  in  behalf  of  this 
cause,  upon  the  following  grounds:  (1)  Be- 
cause said  depositions  were  not  taken  as  In 
chancery  cases.  (2)  The  Interrogatories  pro- 
pounded by  the  witnesses  were  filed  In  the 
office  of  the  judge  of  probate  of  Autauga 
county,  Ala.,  on  the  28th  day  of  March,  1902, 
and  a  commission  to  take  the  depositions 
thereon  was  Issued  on  the  same  day.  (3) 
Said  cause  was  not  at  Issue  when  said  in- 
terrogatories were  filed  and  commission  was 
issued  to  take  said  depositions.  (4)  The  de- 
fendants, nor  any  of  them,  nor  their  attor- 
neys or  solicitors,  were  served  with  notice 
for  10  days  of  the  filing  of  the  interroga- 
tories. (5)  Copies  of  said  Interrogatories 
were  not  served  upon  the  opposite  parties 


or  their  attorneys.  (S)  The  place  or  places 
of  residence  of  the  witnesses  was  not  given, 
nor  was  afildavlt  made  that  same  was  un- 
known. (7)  The  interrogatories  filed  in  the 
court  were  for  the  purpose  of  taking  the  tes- 
timony of  J.  Ik  Alexander  and  J.-  T.  Floyd 
as  witnesses,  whereas  a  commission  was  is- 
sued to  take  the  deposition  of  J.  L.  Alexander 
and  H.  J.  May.  (8)  Because  the  witness 
H.  J.  May  did  not  answer  the  Interrogatories 
propounded  to  him.  (9)  Because  the  deposi- 
tion of  H.  J.  May  was  not  taken. 

The  court  overruled  the  motion  to  sup- 
press the  depositions,  and  from  this  ruling 
the  defendant  duly  excepted.  The  deposi- 
tions were  introduced  in  evidence,  and  the 
copy  of  the  deed  from  Daniel  Pratt  and 
wife  to  Dr.  Charles  A.  Edwards  was  alto 
introduced  in  evidence.  Upon  the  introduc- 
tion of  all  the  evidence  the  court  rendered  a 
decree  granting  the  prayer  of  the  petitioner 
and  ordering  the  property  sold.  From  this 
decree  the  respondents  appeal,  and  assign  as 
error  the  overruling  of  their  demurrers  to  the 
petition,  the  rendition  of  the  decree,  and  the 
other  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

Graham  &  Steiner,  for  appellants.  Guy 
Rice,  for  appellee. 

McCIiELLAN,  O.  J.  Section  983  of  the 
Code  of  1896  provides:  "*  *  •  Any  In- 
strument in  writing  signed  by  the  grantor, 
or  his  agent  having  a  written  authority,  is 
etfectual  to  transfer  the  legal  title  to  the 
grantee,  if  such  was  the  Intention  of  the 
grantor,  to  be  collected  from  the  entire  in- 
strument" This  provision  is  remedial,  and 
therefore  to  be  liberally  construed,  to  the 
end  of  giving  the  intended  operation  to  a 
deed,  though  it  be  inartiflcially  drawn  and 
lacking  in  positive  or  direct  expression  of  the 
grantor's  intention.  The  principle  of  the 
statute  was  patent  in  the  construction  and 
Interpretation  of  the  deed  involved  In  the 
case  of  McBrayer  v.  Oariker,  64  Ala.  60.  It 
was  there  held  that,  by  a  conveyance  to  Sid- 
ney S.  Cariker  in  trust  for  his  mother  and 
her  living  and  after-bom  children,  the  gran- 
tor intended  that  the  trust  should  continue 
only  during  the  life  of  the  mother,  and  that 
upon  her  death  the  fall  legal  title,  freed  from 
the  trust,  should  unite  with  the  equitable 
title  In  her  children;  and  the  conveyance  was 
given  effect  accordingly,  though  It  contained 
no  words  to  that  effect  This  result  was 
reached  mainly  upon  the  considerations  that 
"the  preservation  of  the  legal  title  until  they 
who  were  entitled  to  take  as  after-born  chil- 
dren could  be  ascertained  is  the  character^ 
istic  of  the  trust,  dlstingulshlDg  it,  if  it  is 
distinguishable,  from  a  naked,  dry,  or  pas- 
sive trust,  which  the  statute  [of  uses]  di- 
vests and  removes  as  an  obstacle  to  the  un- 
ion in  the  cestuls  que  trust  of  the  legal  and 
equitable  estate,"  and  that,  as  all  the  ulti> 
mate  beneficiaries   were  necessarily  asc^> 
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talned  at  the  death  of  the  mother,  the  ^- 
tension  or  enlargement  of  the  estate  of  the 
tmstee  beyond  her  life,  "interceptlDg  the 
vesting  of  the  fee-Blmple  legal  estate  In  the 
cestnls  qne  tmst,  would  be  without  an  ob- 
ject and  of  detriment  to  them."  The  deed 
Involyed  hi  the  case  before  ua  la  like  that 
considered  In  McBrayer  v.  Carlker  In  respect 
of  the  absence  from  It  of  all  stipulation  or 
declaration  as  to  the  term  of  the  trust,  how 
long  it  shall  continue,  or  when  It  shall  ter- 
minate. So  far  as  the  grantor  here  has  ex- 
pressed himself,  he  may  have  intended'  the 
tmst  to  continue  forever.  But  he  could  not 
In  fact  have  meant  that,  because  the  trust  is 
for  the  benefit  of  certain  persons,  and  those 
persons  cannot  live  forever  to  take  the  bene- 
fit. Nor  could  he  have  even  Intended  that 
the  tmst  should  continue  during  the  lives  of 
the  beneficiaries,  because  the  ends  to  be  sub- 
served by  the  trust  could  be  fully  accom- 
l^lsbed  short  of  the  deaths  of  all  the  bene- 
ficiaries; and  it  is  familiar  law  that  a  trust 
estate  of  this  sort  ceases  as  soon  as  the  pur- 
poses of  its  creation  have  been  accomplished. 
This  trust  was  an  active  trust,  in  contradis- 
tinction from  a  dry,  naked  trust,  which  the 
statute  of  uses  executes.  The  conveyance 
has  the  feature  which  was  assumed  in  Mc- 
Brayer V.  Carlker  to  save  a  similar  trust 
from  the  operation  of  that  statute:  Its  ben- 
eficiaries were  Mrs.  Bdwards  and  her  living 
and  after-bom  children.  Proceeding  here 
upon  the  assnmptlon  Indulged  In  that  case, 
this  feature  would  have  kept  the  trust  alive 
until  the  death  of  Mrs.  Edwards,  since  that 
event  would  have  ascertained  and  fixed  the 
ultimate  benefidariea;  and  by  the  same  tok- 
en the  trust  would  then  have  terminated, 
bad  its  purpose  only  been  to  keep  the  prop- 
erty in  trust  to  certain  uses  until  such  ben- 
eficiaries were  thus  ascertained. 

But  this  was  not  the  sole  purpose  of  the 
creation  of  this  tmst  One  other  important 
feature  of  this  conveyance,  which  did  not 
appear  in  the  Carlker  deed,  is  the  power  and 
duty  conferred  and  Imposed  upon  the  trustee 
to  sell  the  corpus  of  the  estate  in  certain 
contingencies  for  reinvestment  to  the  same 
uses.  But,  so  far  as  this  characteristic  is 
concerned,  the  trust,  but  for  yet  other  condl- 
tlona  of  this  conveyance,  would  still  have 
terminated  on  the  death  of  Mrs.  Bdwards. 
These  other  conditions  are  that  the  property 
was  to  be  held  by  the  trustee  as  a  home  for 
the  wife  of  the  trustee  and  their  children, 
and  for  her  support  and  maintenance,  and 
"tor  the  support,  maintenance,  protection, 
and  education"  of  said  children.  The  lan- 
guage of  the  instrument  m  this  connection 
is  as  follows:  "That  the  said  Charlea  A. 
Edwards  is  to  hold  the  above  mentioned  and 
described  premises  as  trustee,  and  they  shall 
be  held  for  the  use,  benefit,  and  behoof  of 
Mrs.  Agnes  P.  Bdwards,  wife  of  said  Charles 
A.  Bdwards,  and  her  children  by  the  said 
Charies  A.  Bdwards,  and  as  tmstee  for 
them,  and  In  special  trust  for  the  said  Agnes 


P.  Edwards  and  her  said  children  or  issue, 
to  live,  dwell,  and  inhabit  thereon  and  there- 
in, and  for  the  support  and  maintenance  of 
the  said  Agnes  P.  lidwards,  and  for  the  sup- 
Itort,  maintenance,  protection,  and  education 
of  said  children  or  Issue.  The  above  men- 
tioned and  described  premises  are  to  be  held 
only  as  trustee  of  the  said  Agnes  P.  'Bd- 
wards and  the  said  children  or  iasue  of  the 
said  Charles  A.  Edwards,  and  are  not  in  any 
event  whatever  to  be  subject  to  the  past, 
present,  or  future  debts  or  obligations,  either 
legal  or  equitable,  of  the  said  Charles  A. 
Edwards."  It  is  clear  upon  this  language 
that  the  grantor  contemplated  that  the  lands 
should  be  held  and  maintained  by  the  trus- 
tee as  a  home  for  both  Mrs.  E>lwards  and 
her  children,  not  only  during  her  life,  but  so 
long  after  her  death  as  the  children  or  any 
of  them  continued  of  an  age  entitling  them 
to  the  protection  and  shelter  of  the  parental 
roof,  and  to  the  maintenance  Incident  there- 
to, and  to  such  education  as  was  customary 
under  their  drcumatances  of  neighborhood, 
family,  and  pecuniary  conditions.  Assum- 
ing that  the  children  were  of  such  immature 
age  at  the  death  of  their  mother,  it  is  mani- 
fest that  the  grantor's  purpose  as  to  them 
would  have  been  thwarted  and  defeated,  if 
thereupon  the  trust  had  terminated  and  the 
legal  title  had  passed  into  them  as  tenants 
in  common,  with  the  necessarily  consequent 
right  la  each  to  have  the  lands— the  home — 
sold  and  the  proceeds  distributed  among 
them.  In  such  event  the  home  would  have 
been  broken  up,  and  the  rights  of  all  "to 
live,  dwell,  and  inhabit  thereon  and  therein," 
and  to  be  supported,  maintained,  protected, 
and  educated  by  and  out  of  the  whole  es- 
tate, would  have  been  defeated  and  destroy- 
ed. Then,  too,  some  of  the  children  might, 
at  the  time  of  Mrs.  Edwards'  death,  have 
attained  their  majority,  or,  short  of  that, 
have  received  the  support,  protection,  and 
education  contemplated,  and  been  emanci- 
pated, while  others  of  them  might  yet  have 
been  of  such  tender  years  as  for  a  long  time 
afterwards  to  require  the  maintenance  of 
the  home  for  their  nurture  and  protection, 
and  Its  rents,  incomes,  and  profits  for  their 
support  and  education.  Hence  the  termina- 
tion of  the  trust  at  the  mother's  death  would 
not  only  have  deprived  the  younger  children 
of  the  uses  declared  in  their  favor  by  the 
instrument,  but  would  have  operated  to  pal- 
pable Inequality  and  inequity  through  the 
distribution  which  would  have  followed,  in 
that  the  older  children  would  have  received 
all  the  benefits  of  the  trust  estate  and  their 
full  distributive  shares  In  the  proceeds  of 
the  corpus  of  the  property,  while  the  younger 
would  have  enjoyed  none  of  the  benefits,  or 
only  a  part  of  the  benefits,  of  the  trust,  and 
no  more  than  the  others  on  distribution.  The 
only  way  to  avoid  such  unjust  consequences 
and  to  secure  to  all  the  children  the  full 
benefits  of  the  trust  estate,  the  only  way  to 
give  effect  to  the  manifest  Intention  of  the 
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grantor,  Is  to  hold  that  this  conveyance  cre- 
ated an  active  tnut,  to  continne  in  every 
event  for  the  life  of  Mrs.  Edwards,  and 
after  her  death  daring  the  minority  of  the 
youngest  child,  or  at  least  until  the  young- 
est child  had  received  the  contemplated  sup- 
port, protection,  shelter,  and  education  from 
and  out  of  the  estate,  and  had  reached  an 
age  meet  for  emancipation,  and  had  been 
emancipated  from  the  home  provided  by  the 
Instrument 

This  construction  assumes  the  execution 
of  the  trust  according  to  the  Intention  of  the 
grantor,  and  puts  an  end  to  the  trust  when 
its  objects  have  thus  been  attained,  uniting 
the  legal  with  the  equitable  title  in  the 
cestuls  que  trust,  upon  the  consideration  that 
enlargement  of  the  trust  estate  beyond  that 
I>olnt,  thereby  further  "Intercepting  the  vest- 
ing of  the  fee-simple  legal  estate  in  the 
cestuls  que  trust,  would  be  without  an 
object,  and  of  detriment  to  them."  McBray- 
er  V.  Garlker,  supra.  That  case,  as  we  have 
seen,  is  on  all  fours  with  this  one  in  respect 
of  the  want  of  an  express  limitation  of  the 
estate  over  after  the  trust  should  terminate, 
and  in  its  holding  that  upon  that  event  the 
legal  estate  in  fee  united  with  the  equitable 
estate  already  in  the  children.  It  is  a  di- 
rect authority  for  the  like  proposition  here 
that,  at  latest,  upon  the  coming  of  age  of 
the  children  of  Mrs.  Edwards,  they  became 
holders  of  the  legal,  as  they  all  along  had 
been  the  holders  of  the  equitable,  title  in  fee. 

It  was  made  to  appear  on  the  hearing  be- 
low that  Mrs.  Edwards  was  dead,  that  one 
of  her  four  children  was  also  dead,  and  that 
each  of  her  other  children  was  over  the  age 
of  21  years.  It  was  also  shown,  though  per- 
haps not  necessary,  that  Charles  A.  Edwards, 
the  trustee,  had  died  recently  before  the  fil- 
ing of  the  petition.  It  is  clear,  therefore, 
that  the  trust  had  terminated,  and  that  the 
probate  court  had  Jurisdiction  upon  proper 
petition  to  decree  the  sale  of  the  land  for 
distribution  to  and  among  the  tenants  in 
common.  The  petition  in  the  case  to  that 
end  was  filed  by  an  heir  of  the  deceased  child 
of  Mrs.  Agnes  P.  Edwards.  It  appears  that 
that  child  died  in  18S9,  but  it  does  not  ap- 
pear whether  Mrs.  Edwards  was  dead  at 
that  time,  nor  whether  the  other  children 
bad  then  attained  full  age,  or  had  received 
the  education  and  protection  contemplated 
by  the  grantor  and  ceased  to  be  members  of 
the  family,  though  not  of  full  age.  Hence  it 
does  not  appear  that  the  full  legal  title  in 
common  was  in  the  deceased  child,  Holman 
Edwards,  at  the  time  of  his  death.  But,  as 
we  have  seen,  it  was  the  intention  of  the 
grantor  that  the  whole  estate,  legal  and  equi- 
table, should  go  to  these  beneficiaries,  of 
whom  Holman  was  one,  and  that  was  the 
effect  of  this  deed — the  equitable  estate  pri- 
marily with  which  should  be  united  the  le- 
gal estate  upon  the  termination  of  the  trust 
They  therefore  in  reality  took  the  whole  es- 
tate, subject  to  the  trust    Each  of  the  chil- 


dren had  title  in  common  to  the  whole  es- 
tate, subject  to  the  uses  declared  in  the  con- 
veyance. Holman  Eldwards  had  this  equity 
fee  along  with  the  others.  None  of  them 
took  by  descent  from  their  father,  the  trus- 
tee; but  each  took  by  purchase  from  the 
grantor  In  the  deed.  It  was  an  estate  by 
deed,  and  not  an  estate  by  descent  This 
beneficial,  equitable  title  in  fee  in  Holman 
Edwards  was  of  heritable  quality,  and  pass- 
ed by  descent  upon  his  death  to  his  heirs  at 
law,  his  children,  one  of  whom  is  the  peti- 
tioner in  this  case.  When  he  died  they  suc- 
ceeded to  his  title — the  title  to  the  land  sub- 
ject to  the  trust  The  trust  having  been  ex- 
ecuted, they  take  now  the  title  discharged  of 
the  trust— the  legal  title  in  fee  to  the  undi- 
vided portion  of  the  land  that  would  now  be 
his  had  he  lived — ^and  this  petition  is  proiH 
erly  eadiibited  by  one  of  them. 

The  petition  in  this  case  describes  the 
land,  it  makes  all  the  tenants  in  common 
parties,  shows  in  a  way  the  Interest  of  each, 
and  which  of  them  are  infants,  and  states 
that  "the  property  cannot  be  equitably  di- 
vided among  the  several  Joint  owners  of  the 
same."  It  was  a  sufildent  petition,  and  its 
filing  gave  the  probate  coiurt  Jurisdiction  to 
proceed  in  the  matter,  and  npon  proof  of 
the  allegations  of  the  petition  to  decree  a 
sale  of  the  land  for  distribution.  This  peti- 
tion, however,  should  have  alleged  the  death 
of  Mrs.  Agnes  P.  Edwards,  and  it  should 
have  prayed  distribution  of  one-twelfth  of 
the  proceeds  to  the  petitioner,  Eugene  Ed- 
wards, and  Marie  Edwards,  respectively,  in- 
stead of  praying  the  distribution  of  one- 
fourth  to  them  Jointly^  The  petition  la  also 
inaccurate  in  describing  the  tenants  in  com- 
mon as  heirs  of  Charles  A.  Eldwards.  In  re- 
spect of  this  land  they  are  not  the  heirs  of 
said  EMwards,  but  they  take  under  the  deed 
from  Pratt — the  surviving  children  of  Agnes 
P.  Edwards  directly  as  purchasers,  and  the 
children  of  Holman  Edwards,  who  took  also 
by  purchase,  as  his,  and  not  Charles  A.  Ed- 
wards', heirs. 

The  probate  court  erred  in  rendering  the 
decree,  without  having  the  infant  defendants 
represented  by  guardian  ad  litem.  Cbde  1896, 
{  S180.  The  court  alao  erred  in  overruling 
the  motion  to  suppress  the  depositions  of  the 
witnesses  Alexander  and  May.  These  depo- 
sitions were  not  taken  as  in  chancery  cases, 
in  that  notice  of  the  filing  of  the  interroga- 
tories was  not  given  as  required  by  the  stat- 
ute. Code  1886,  H  8181,  732,  733.  Moreover, 
the  interrogatories  were  not  addressed  to  May 
at  all,  and  his  mode  of  answering  them  is, 
to  say  the  least  not  to  be  commended.  We 
do  not  think  there  is  any  merit  in  the  fur- 
ther ground  of  the  motion  that  the  cause  was 
not  -at  issue  when  the  interrogatories .  were 
filed  or  the  depositions  taken.  On  filing  the 
interrogatories,  the  petitioner  should  have 
stated  the  places  of  residence  of  the  witness- 
es. Chancery  Practice  Bule  00,  Code  1896,  p. 
1218. 
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Tbe  petttion  should  be  amended  In  line 
with  what  we  have  said  above,  guardians 
ad  litem  shonld  be  appointed  for  the  Infant 
defendants,  etc.,  and  d^iOBltlons  should  be 
taken  "as  In  chancery  cases"  in  support  of 
the  petttton. 

Reversed  and  remanded. 

TYSON.  SIMPSON,  and  ANDBBSON,  3J., 
concur. 


WAI/rSR  v.   ALABAMA   ORBAT   SOUTH- 
ERN R.  CO. 
(Supreme  Court  of  Alabama.     Feb.  9,   190S.) 
L  CoRmoriHQ  Oabbibbs  —  Loss  aw  Goods— 

PliKADINO. 

A  complaint  agaluBt  a  common  carrier, 
allying  that  plaintiff  claimed  of  defendant 
$1,000  for  loss  and  Injury  to  goods  delivered 
to  a  connecting  carrier,  operating  with  defend- 
ant a  through  route  to  destination;  that  de- 
fendant did  not  deliver  the  goods  to  plaintiff, 
who  was  consignee,  in  good  and  proper  condi- 
tion, or  in  the  condition  they  were  in  when  re* 
eeived  by  it;  and  that  sadi  goods,  when  deliv- 
ered to  plaintiff,  were  badly  broken,  injured, 
and  damaged,  and  a  large  part  thereof  wholly 
unfit  for  use,  etc. — ^was  substantially  in  the 
form  prescribed  by  Code  1896,  p.  94^  No.  16, 
and  was  not,  therefore,  demurrable. 

2.  SAMK— CONTBIBDTOBT    NEOLIOENCE. 

In  an  action  against  a  connecting  carrier 
for  Injuries  to  goods,  contributory  negligence 
of  the  shipper  in  loading  the  goods  on  the  car 
of  the  initial  carrier  was  no  defense. 

3.  Samb— PUEAS  —  Repuorant    and    Incon- 
sistent AlXEQATION. 

Where,  in  a  suit  against  a  connecting  car- 
rier for  injuries  to  goods,  the  carrier  filed  a 
plea  of  contributory  negligence,  an  amendment 
thereto,  denying  that  the  goods  were  injured 
or  damaged  while  in  the  defendant's  possession, 
was  repugnant  to  and  inconsistent  with  the  ad- 
tnission  of  defendant's  negligence,  implied  in 
the  allegation  that  plaintiff's  negligence  con- 
tributed to  the  injury. 

4.  Same— Limited  Liabilitt. 

Where  plaintiff  shipped  honsebold  goods 
over  a  route  consisting  of  several  connecting 
carriers,  nnder  a  bill  of  lading  limiting  the  lia- 
bility of  each  to  negligence  occurring  on  its 
own  line,  the  dischar^ng  or  delivering  carrier 
was  only  liable  for  Injuries  to  the  property  oc- 
curring on  its  Une^  or  while  the  gciods  were  in 
its  pomeasion. 

5.  SAIC&— Double  Pleas. 

Where,  In  an  action  against  a  carrier  for 
injuries  to  goods,  one  of  defendant's  pleas  rais- 
ed an  issue  of  contributory  negligence,  and  also 
denied  that  the  goods  were  damaged  while  in 
defendant's  possession,  and  that  It  was  only  lia- 
ble under  tne  bill  of  lading  for  injuries  occur- 
ring while  the  goods  were  in  its  possession,  de- 
fendant was  bound  to  sustain  the  truth  of  both 
such  defenses.  i 

6.  Samk— Pbiha  Facie  Case. 

Where,  in  a  snit  against  a  connecting  car- 
rier for  injuries  to  goods,  there  was  evidence 
that  the  defendant  was  the  discharging  or  de- 
livering carrier,  and  that  the  goods  were  re- 
ceived in  a  damaged  condition,  though  delivered 
for  shipment  in  good  condition,  the  burden  was 
on  the  defendant  to  show  that  the  goods  were 
not  injured  while  in  its  possession,  bnt  were 
deUveied  in  the  same  condition  tliey  were  re- 
ceived from  its  connecting  carrier,  though  the 
shipment  was  made  under  a  contract  limiting 
the  liability  of  each  carrier  to  injuries  occur- 
ring on  its  own  line. 


7.  Saxb— Capacity  to  Sue— Rights  or  Con- 

BIOREE — OWNEBSHIF     OT    GOODB. 

Where  a  shipment  containing  household 
goods,  some  of  which  belonged  to  a  husband 
and  wife,  some  to  the  husband,  and  others  to 
the  wife,  were  all  consigned  to  the  husband  at 
the  point  of  destination,  he  had  capacity  to 
sue  for  injuries  to  the  entire  shipment,  though 
he  was  not  tbe  absolute  owner  of  all  the  prop- 
erty. 

8.  Saiik— InBTBtrcTions. 

In  an  action  against  a  carrier  for  loss  of 
goods,  an  instruction  that  plaintiff,  if  entitled 
to  recover  as  consignee,  was  entitled  to  recover 
for  injuries  to  all  the  goods,  though  some  of 
them  belonged  to  his  wife,  was  properly  re- 
fused, as  assuming  that  all  of  the  goods  were 
damaged  or  injured. 

9.  Same. 

Where  a  connecting  carrier  was  only  lia- 
ble for  injuries  to  goods  occurring  on  its  own 
line,  a  requested  instruction  that  plaintiff  was 
entitled  to  recover,  unless  defendtmt  delivered 
the  goods  to  another  connecting  carrier  and 
ceased  from  that  time  to  exercise  all  jurisdic- 
tion and  control  over  tbe  goods  before  deliv- 
ery of  the  same  to  plaintiff,  was  properly  re- 
fused, as  pretermitting  any  inquiry  as  to 
whetlier  tbe  injury  to  the  goods  occurred  on  de- 
fendant's line,  or  while  in  defendant's  posses- 
sion as  a  carrier. 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  William  D.  Walter  against  tbe 
Alabama  Great  Southern  Railroad  Company 
for  loss  and  injury  to  freight  shipped.  From 
a  Judgment  In  favor  of  defendant,  plaintiff 
appeala    Reversed. 

The  complaint  originally  filed  contained 
only  one  count,  which  was  In  words  and 
figures  as  follows:  "(1)  The  plaintiff  claims 
of  the  defendant  the  sum  of  $1,000  damages, 
for  that,  whereas,  on,  to  wit,  the  19th  day 
of  October,  1901,  the  plaintiff  delivered  to 
New  York  Central  &  Hudson  River  Railroad 
Company,  at  Syracuse,  in  tbe  state  of  New 
York,  a  lot  of  household  goods,  to  be  car- 
ried to  Einsley,  Ala.,  and  there  delivered  to 
the  plaintiff.  Said  household  goods  were  de- 
livered to  and  received  by  the  defendant,  and 
by  the  defendant  carried  to  said  Ensley.  The 
defendant  received  said  household  goods  as 
a  common  carrier,  and  as  a  connecting  car- 
rier on  the  route  between  said  Syracuse  and 
said  £hisley,  to  be  delivered  to  the  plaintiff 
at  said  Ensley  for  reward.  Said  defendant 
did  not  safely  carry  and  deliver  said  house- 
bold  goods,  as  It  was  its  duty  to  do,  but  on 
the  contrary,  conducted  itself  so  carelessly 
in  and  about  carrying,  transporting,  and  de- 
livering tbe  same  that  said  household  goods 
were  damaged,  broken,  destroyed.  Injured, 
and  rendered  valueless  to  the  plaintiff,  to 
the  damage  of  tbe  plaintiff  and  in  the  sum  of 
$1,000,  which  amount  to  recover  he  brings 
this  suit"  The  complaint  was  amended  by 
adding  two  other  counts,  which  were  in 
words  and  figures  as  follows:  "(2)  The  plain- 
tiff claims  of  the  defendant  the  sum  of  $1,- 
000  as  damages,  for  that  on,  to  wit,  the  19tb 
day  of  October,  1901,  the  defendant  was  a 
common  carrier,  and  defendant  has  ever 
■tnce  said  date  been  such  common  carrier. 
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and  that  on,  to  wit,  the  said  19tb  day  of  Oc- 
tober, 1001,  the  plaintiff  delivered  to  the 
New  York  Central  &  Hudson  River  Railroad 
Company,  at  Syracuse,  in  the  state  of  New 
York,  a  lot  of  household  goods,  to  be  carried 
to  Ensley,  Ala.,  and  there  delivered  to  plain- 
tiff, and  the  defendant,  as  a  common  car- 
rier aforesaid,  operating  a  connecting  line  of 
railway  on  the  route  from  Syracuse,  N.  Y., 
to  Ensley,  Ala.,  received  the  said  goods,  and 
undertook  to  deliver  the  same  to  the  plaintiff 
at  Elnsley,  Ala.,  for  a  reward.  And  the 
plaintiff  avers  that  ttie  defendant  did  not 
deliver  said  goods  to  the  plaintiff  in  good  or 
proper  condition,  or  in  the  condition  they 
were  in  when  received  by  it,  but  that  said 
goods,  when  delivered  to  plaintiff,  were  badly 
broken,  injured,  and  damaged,  and  a  large 
part  thereof  rendered  wholly  unfit  for  use, 
and  the  plaintiff  was  damaged  thereby  to 
the  amount  above  claimed." 

To  the  second  count  of  the  complaint  the 
defendant  demurred  upon  the  following 
grounds:  "(1)  Said  count  does  not  aver  or 
show  that  the  goods  of  the  plaintiff  were  In 
good  condition  when  delivered  to  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany. (2)  Said  count  does  not  aver  or  show 
that  the  goods  of  the  plaintiff  were  in  good 
condition  when  received  by  the  defendant  as 
a  connecting  or  delivering  carrier.  (3)  Said 
count  does  not  aver  or  show  that  the  goods 
were  Injured  or  damaged  or  broken  while  in 
possession  or  under  the  control  of  the  de- 
fendant (4)  Said  count  does  not  aver  or 
show  that  defendant,  or  any  of  Its  agents 
or  servants,  in  any  way  injured  or  damaged 
the  goods  of  plaintiff."  These  demurrers 
were  sustained. 

The  defendant  pleaded  the  general  issue, 
and  assigned  special  pleas  numbered  3  and  4. 
The  substance  of  the  third  plea,  as  original- 
ly filed  and  as  amended,  is  sufficiently  shown 
in  the  opinion.  The  fourth  plea,  as  amend- 
ed was  in  words  and  figures  as  follows:  "(4) 
That  the  car  In  which  the  plaintlfTs  goods 
were  transported  was  received  by  the  defend- 
ant from  the  Southern  Railway  Company  at 
Chattanooga,  in  the  state  of  Tennessee, 
closed  and  sealed,  and  remained  closed  and 
sealed  from  the  time  of  its  reception  to  the 
time  of  its  delivery  to  the  plaintiff  at  Ens- 
ley; and  the  defendant  avers  that  the  con- 
tents of  said  car  could  not  be  seen  by  the 
defendant  without  its  breaking  the  seal  and 
opening  the  car;  and  the  defendant  further 
avers  that  the  condition  of  the  contents  of 
said  car  was  not  visible  to  this  defendant, 
or  its  agent,  when  so  received  by  it  from  the 
Southern  Railway  Company,  and  that  the  de- 
fendant hauled  said  car  load  of  goods  from 
the  said  Chattanooga,  Tenn.,  to  the  city  of 
Birmingham,  In  the  same  condition  In  which 
it  received  said  goods,  and  delivered  the 
same  to  the  plaintiff,  or  a  connecting  carrier, 
at  said  Birmingham,  in  such  condition,  and 
that.  If  said  goods  were  damaged  as  alleged 
in  said  complaint,  it  was  not  through  the 


fault  or  negligence  of  thla  defendant  or  its 
servants." 

To  the  third  plea,  as  amended,  the  plain- 
tiff filed  demurrers,  among  others,  the  tci- 
lowing:  "(1)  The  negligence  of  plaintiff,  con- 
tributing to  the  inJuiT  to  said  goods,  does 
not  relieve  the  defendant  from  liability  for 
the  injury  thereto.  (2)  The  defendant  does 
not  show  or  aver  that  it  was  not  guilty  of 
negligence  in  handling  or  caring  for  said 
goods,  or  that  it  was  without  fault  (3)  The 
defendant  in  said  plea  does  not  show  or  al- 
lege that  the  breaking  of  and  injury  to  said 
goods  were  caused  solely  by  the  Improper 
loading  thereof.  (4)  The  defendant  in  said 
plea  does  not  show  or  allege  that  the  re- 
ceiving carrier  did  not  know,  or  could  not 
have  known,  that  the  said  goods  were  im- 
properly loaded  when  it  received  the  same." 
The  demurrers  to  the  third  and  fourth  pleas, 
as  amended,  respectively,  were  separately 
and  severally  overruled. 

The  other  facts  of  the  case  are  sufficiently 
stated  in  the  opinion. 

The  plaintiff  requested  the  court  to  give 
to  the  Jury  the  following  written  cliarge, 
and  severally  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  aa 
asked:  "(1)  The  court  Instructs  the  Jury 
that  If  they  believe  the  evidence  In  this 
case,  they  must  find  a  verdict  for  the  plain- 
tiff. (2)  If  the  plaintiff  is  entiUed  to  re- 
cover in  this  action,  he  is  entitled  to  recover 
for  injury  to  all  the  goods  consigned  to  him, 
whether  all  the  said  goods  belonged  to  him 
or  not  (8)  The  court  instructs  the  Jury  that 
if  they  find  for  the  plaintiff  In  this  case,  they 
may  award  the  plaintiff  damages  for  injury 
to  all  the  goods  consigned  to  him,  although 
some  of  the  said  goods  may  have  belonged 
to  the  plalntUTs  wife.  (4)  The  court  In- 
structs the  Jury  that  the  plaintiff  Is  entitled 
to  recover  In  this  action,  unless  they  find 
from  the  evidence  that  the  defendant  de- 
livered the  said  car  load  of  goods  to  another 
connecting  carrier,  and  ceased  from  that 
time  to  exercise  all  Jurisdiction  <»:  control 
over  the  said  car  load  of  goods,  before  the 
delivery  of  the  said  car  load  of  goods  to  the 
plaintiff." 

At  the  request  of  the  defendant  the  court 
gave  the  general  affirmative  charge  in  Its 
favor,  and  to  the  giving  of  this  charge  the 
plaintiff  duly  excepted. 

Frank  Deedmeyer  and  James  A.  Mitchell, 
for  appellant  A.  C  &  B.  D.  Smith,  for  ap- 
pellee. 

DEN  SON,  J.  The  complaint  In  tills  case, 
when  filed,  contained  only  one  count  By 
leave  of  the  court  the  plaintiff  amended  the 
complaint  by  adding  a  second  count  The 
second  count  is  substantially  in  the  form  pre- 
scribed by  Code  1896,  p.  946,  No.  15,  for  suit 
against  a  common  carrier  on  a  bill  of  lading, 
with  some  additional  averments  made  neces. 
sary  by  the  suit  having  been  brought  against 
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tbc  defendant  as  a  coimecting  carrier.  The 
demurrer  to  tbls  count  was  Improperly  sus- 
tained. McCarthy  ft  Baldwin  t.  L.  &  N.  R. 
R.  Co.,  102  Ala.  193,  14  South.  370,  48  Am. 
8t  Rep.  20;  L.  &  N.  R.  R.  Co.  v.  Landers, 
135  Ala.  504,  33  South.  482.  After  demnrrers 
were  sustained  to  count  2,  the  complaint  was 
amended  hy  adding  count  8.  The  case  was 
tried  on  counts  1  and  8.  To  these  counts 
the  defendant  pleaded  the  general  issue  and 
two  special  pleas,  numbered  8  and  4.  The 
plaintiff  demurred  to  the  special  pleas,  the 
court  sustained  the  demnrrers,  the  defendant 
amended  the  pleas,  and  the  court  then  orer- 
mled  the  demurrers. 

Plea  3,  as  originally  written,  sought  to  set 
up  contributory  negligence  on  the  part  of  the 
plaintiff,  in  that  the  goods  were  Improperly 
loaded  on  the  car  of  the  initial  carrier  by 
the  plaintiff  or  his  agent  That,  under  con- 
tracts of  carriage  such  as  are  averred  in  tiie 
first  and  second  counta  of  the  complaint,  con- 
trlbntory  negligence  on  the  part  of  the  ahii>- 
per  is  not  available  as  a  defense,  has  been 
fully  and  clearly  settled  by  this  court  Mc- 
Carthy &  Baldwin  v.  L.  &  N.  R.  Co.,  102 
Ala.  188,  14  South.  370,  48  Am.  St  Rep.  29. 
The  defendant's  amendment  to  plea  8  was 
made  by  adding  at  the  end  of  it  these  words: 
"And  said  household  goods  were  not  injured 
or  damaged  while  in  the  possession  of  thia 
defendant"  After  this  amendment  the  de- 
murrers were  reflled,  and  the  court  ovei^ 
ruled  them.  The  plea  is  substantially  the 
same  as  plea  numbered  6  which  was  filed  in 
the  case  last  above  cited,  and  in  making  the 
amendment  it  must  have  been  intended  by 
the  pleader  to  relieve  the  plea  of  the  criti- 
cism made  by  this  court  on  that  plea,  and  to 
negative  all  negligence  on  the  part  of  the 
defendant  in  relation  to  the  holding  and  car- 
riage of  the  goods.  The  amendment  Is  re- 
pugnant to  and  inconsistent  with  the  admis- 
sion of  defendant's  negligence,  Implied  in  the 
allegation  that  plaintiff's  negligence  contrib- 
uted to  the  Injury.  However,  the  amend- 
ment to  the  plea  within  itself  presented  a 
defense  to  the  plaintlfTs  cause  of  action. 
The  defendant  being  the  discharging  or  de- 
livering carrier,  was  liable  only  for  injurtes 
to  the  property  occurring  on  Its  own  line  or 
while  In  its  possession.  Montgomery  &  West 
Point  R.  Co.  V.  Moore,  51  Ala.  394;  Mobile 
ft  Oirraid  R.  B.  t.  Copeland,  63  Ala.  219,  85 
Am.  Rep.  18;  Montgomery  &  Eufanla  Ry. 
Co.  y.  Culver,  76  Ala.  587,  51  Am.  Rep.  488; 
K.  C,  M.  ft  B.  R.  Co.  V.  Foster,  184  Ala.  244, 
82  South.  773,  92  Am.  St  Rep.  25.  The  plea 
avers  that  the  goods  were  not  damaged  or 
injured  while  in  the  possession  of  the  defend- 
ant Proof  of  this  averment  would  have 
aeqnitted  defendant  of  liability.  It  being 
true  tiiat  the  amendment  within  itself  pre- 
sented a  good  defense,  the  plaintiff  may  have 
gotten  rid  of  the  objectionable  features  of 
the  plea  by  motion  to  strike  the  Immaterial 
part  of  It  Bain  v.  Wells,  107  Ala.  562,  19 
Sontli.  774;    Ansley  t.  Bank  of  Piedmont, 


lis  Ala.  467,  21  South.  59,  59  Am.  St  Rep. 
122.  Furthermore,  the  plea  attempted  to  set 
up  two  defenses;  and  to  make  the  defense 
under  the  plea  effectual,  it  was  Incumbent 
on  the  defendant  to  sustain  the  truth  of  both 
these  defenses,  set  up  and  connected  as  they 
were  in  one  plea,  and  if  one  defense  was 
good,  but  could  not  avail  the  defendant  with- 
out proof,  also,  of  the  immaterial  defense, 
this  was  no  detriment  to  the  plaintiff.  King 
V.  People's  Bank,  127  Ala.  266,  28  South. 
658;  Bienville  W.  S.  Co.  v.  City  of  Mobile, 
125  Ala.  178,  27  South.  781.  We  think  there 
was  no  error  in  overruling  the  demurrer  as 
made  to  plea  3  as  amended.  Moreover,  the 
proof  without  conflict  showed  that  the  goods 
were  properly  loaded.  Mizzell  v.  Southern 
Ry.  Co.,  132  Ala.  504,  81  South.  86. 

Plea  4,  as  amended,  was  not  subject  t» 
demurrer  upon  the  grounds  assigned  to  it 
and  the  court  committed  no  error  In  over^ 
ruling  the  demurrer  to  that  plea.  McCarthy 
&  Baldwin  v.  L.  &  N.  R.  R.  Co.,  supra.  The 
evidence  without  conflict  showed  that  the 
plaintiff,  William  D.  Walter,  delivered  to  the 
New  York  Central  ft  Hudson  River  Railroad 
Oomx>any,  a  common  carrier  of  goods,  at 
Syracuse,  N.  Y.,  a  car  load  lot  of  household 
goods  to  be  carried  to  Bnsley,  Ala.,  and  there 
to  be  delivered  to  the  plaintiff  for  a  reward; 
that  the  goods  were  in  good  condition  when 
they  were  delivered  to  said  carrier;  that 
they  were  properly  packed  and  properly 
loaded  on  the  car  at  Syracuse  by  the  plain- 
tiff; that  the  car  was  then  closed  and  sealed 
by  the  New  York  Central  &  Hudson  River 
Railroad  Company;  that  said  company  is- 
sued to  plaintiff  a  tlirough  bill  of  lading  for 
said  car  load  of  goods,  to  Bnsley,  Ala.;  and 
that  the  plaintiff  was  the  consignee.  In  the 
bill  of  lading  is  contained  the  usual  stipu- 
lation limiting  the  liability  of  each  connect- 
ing carrier  to  loss  which  may  occur  on  Ita 
own  line.  It  was  conceded  that  the  defend- 
ant, Alabama  Great  Southern  Railroad  Com- 
pany, was  a  connecting  carrier  en  route  from 
Syracuse  to  Ensley,  and  that  the  car  of  goods 
involved  in  this  suit  passed  over  Its  line  en 
route  to  Bnsley.  One  contention  of  the  plain- 
tiff in  the  court  below  was  that  the  defend- 
ant Alabama  Oreat  Southern  Railroad  Com- 
pany, was  the  discharging  or  delivering  car- 
rier, and  that  the  goods  were  delivered  by 
the  defendant  to  plaintiff  at  Bnsley.  The  de- 
fendant in  respect  to  this  contention  of 
plaintlfl,  Insisted  that  it  delivered  the  goods 
to  the  Southern  Railway  Company  at  Bir- 
mingham, Ala.,  and  that  It  was  only  an  in- 
termediate carrier. 

The  eighth  assignment  of  error  presents 
for  consideration  the  propriety  of  the  action, 
of  the  city  court  in  giving  the  general  af- 
firmative charge  requested  by  the  defendant 
in  writing.  One  of  the  questions  to  be  con- 
sidered in  connection  with  this  assignment 
of  error  is,  was  there  any  evidence  from 
which  the  jury  might  reasonably  have  in- 
ferred that  the  defendant  Alabama  Great 
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Sontbom  Railroad  Company,  was  the  dls- 
cbarglng  or  delivering  carrier?  We  have 
carefully  considered  the  evidence  bearing  up- 
on this  point,  aa  set  oat  tn  the  record,  and 
onr  conclualon  la  thai  there  was  ample  evi- 
dence from  which  the  Jury  might  have  been 
-warranted  In  drawing  the  conclusion;  and 
we  may  add  that  It  la  questionable  whether 
any  other  Inference  would  be  a  reasonable 
one.  At  least,  the  court  was  not  warranted 
in  giving  the  charge  requested,  upon  the  the- 
ory that  the  evidence  did  not  warrant  the 
submission  of  this  question  to  the  jury. 
The  trial  was  had  before  the  case  of  L.  & 
N.  R.  Go.  T.  Landers,  135  Ala.  604,  83  South. 
482,  wliich  overruled  the  case  of  N.,  C.  & 
St  li.  B.  Oo.  V.  Parker,  123  Ala.  683,  27 
South.  82S,  had  been  decided,  and  we  pre- 
sume the  trial  court  was  Influenced  in  its 
rulings  by  the  Parker  Case.  It  Is  well  set- 
tled that  where  there  are  connecting  car- 
riers, as  in  the  case  at  bar,  in  the  absence 
of  a  special  contract  or  some  relation  be- 
tween them,  each  connecting  carrier  is  liable 
only  for  a  loss  or  injury  on  its  line.  In  the 
case  here  we  have  seen  that  the  contract 
stipulates  tliat  the  liability  of  each  line 
is  limited  to  loss  or  injury  occurring  on 
its  own  line.  EC  C,  M.  &  B.  R.  Co.  v. 
Foster,  134  Ala.  244,  32  South.  773,  02  Am. 
St  Bep.  25,  and  authoritleB  there  cited. 
If  the  defendant  was  the  discharging  or 
delivering  carrier,  and  the  goods  were  in 
good  condition  when  received  by  the  initial 
carrier,  then,  upon  proof  made  that,  yrheai 
the  goods  were  delivered  to  plaintlfT,  they 
were  in  a  damaged  condition,  were  Injured, 
it  devolved  upon  the  defendant  to  show  the 
condition  of  the  goods  when  received  by  it; 
In  other  words,  to  show  that  the  damage  or 
injury  did  not  occur  while  the  goods  were 
in  its  possession  or  control  as  a  common  car- 
rier. Montgomery  &  Eufanla  Railway  Co. 
V.  Culver,  75  Ala.  687,  61  Am.  Bq).  483. 
We  do  not  think  that  the  evidence  in  the 
case  was  sufficient  to  warrant  the  court  in 
charging  the  Jury,  as  matter  of  law,  that 
the  defendant  had  met  the  burden  which 
rested  ni>on  It  as  a  delivering  or  discharging 
carrier.  The  action  of  the  court  in  giving 
the  affirmative  diarge  for  the  defendant  was 
erroneous. 

The  evidence  showed  that  the  plaintiff  was 
a  married  man;  that  the  goods  were  household 
goods,  and  were  used  by  plaintlfC  and  his  wife 
Jointly,  prior  to  the  time  of  shipment,  in  their 
house  at  Syracuse,  N.  Y.;  that  the  plaintiff  and 
his  wife  were  moving  to  Knsley,  Ala.,  where 
the  goods  were  shipped,  and  the  goods  were 
shipped  to  be  used  at  Ensley  by  them  Joint- 
ly; that  a  part  of  the  goods  belonged  to  the 
plaintiff  in  person,  and  that  the  articles  of 
said  goods  that  belonged  to  the  plaintiff  in 
ptmou  were  damaged,  between  the  time  of 
shipment  and  the  time  of  delivery  to  lilm 


at  EnsI^,  In  an  amount  between  $1SS  and 
(150;  that  a  part  of  the  remainder  of  said 
gooda  had  been  bought  by  the  wife,  with 
money  that  had  been  given  to  her  by  her 
husband,  and  that  they  were  bought  for  use 
in  their  houae,  and  the  rest  of  the  goods  the 
wife  acquired  Independently  of  the  husband, 
and  owned  them  before  the  marriage.  In 
the  case  of  Southern  Bxpress  Company  v. 
Armatead,  50  Ala.  350,  the  question  aa  to 
the  right  of  a  consignee,  who  was  not  the 
absolute  owner  of  the  property,  to  main- 
tain a  suit  against  the  carrier,  arose,  and  the 
court  held  that  "the  consignee  of  goods  has 
a  right  to  sue  for  their  loss  by  the  carrier, 
notwithstanding  another  party  may  be  the 
owner  of  them.  The  obligation  is  to  deliver 
to  him.  Qeuerally,  the  property  vests  in 
him  by  mere  delivery  to  the  carrier.  Al- 
though the  absolute  or  general  owner  of 
personal  property  may  support  an  action  for 
an  injury  thereto.  If  he  Iiave  the  right  of 
Immediate  possession,  this  does  not  neces- 
sarily divest  the  right  of  the  consignee  to 
sue,  notwithstanding  he  has  never  had  the 
actual  possession."  Judge  Somervllle,  speak- 
ing for  the  court  in  the  case  of  Robinson 
&  Ledyard  v.  Pogue  &  Son,  86  Ala.  257,  5 
South.  685,  said:  "It  is  commonly  held  that 
the  consignee  In  a  bill  of  lading,  where  there 
is  no  reservation  of  title  by  the  consignor, 
has  vested  in  him  such  a  property  in  the 
goods  as  to  authorize  him  to  sue  the  car- 
rier in  hiB  own  name  for  their  injury,  loss, 
or  recovery  in  trover,  detinue,  or  other  ap- 
propriate action."  In  the  case  last  cited, 
the  case  in  60  Ala.,  above  quoted  from.  Is 
cited  as  authority.  There  is  nothing  decid- 
ed In  the  cases  of  Capehart  et  aL  v.  Furman 
Farm  Improvement  Co.,  103  Ala.  671,  16 
South.  627,  48  Am.  St  Rep.  60,  and  I*  &  N.  R. 
R.  Co.  V.  Allgood,  113  Ala.  163,  20  South.  986, 
when  applied  to  the  facts  of  the  case  in 
hand,  that  conflicts  with  the  principle  above 
announced. 

We  think  charges  2  and  8  requested  by 
plaintiff  are  open  to  the  criticism  that  it  was 
assumed  In  each  of  them  that  all  of  the 
goods  were  damaged  or  injured,  and  for  this 
reason  there  was  no  error  in  their  refusal. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  charge  numl>ered  1,  requested 
by  the  plaintiff. 

Charge  numbered  4,  requested  by  the  plain- 
tiff, pretermits  any  inquiry  as  to  whether  the 
Injury  to  the  goods  occurred  on  defendant's 
line,  or  while  in  defendant's  possession  as  a 
carrier,  and  for  this  reason,  if  for  no  othw. 
its  refusal  was  correct 

For  the  errors  pointed  out  the  Judgment 
of  the  dty  court  must  be  reversed. 

Reversed  and  remanded. 

McCLELLAN,  C.  J.,  and  HARALSON  and 
DOWDBLIi,  JJ,,  concur. 
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8PBNGBB  T.  BBSSSMEB  WATERWOBSIS 
CO. 

(Saprune  Court  of  Alabama.     F«b.  10,  1906.) 

1.  CoirraACTS— AonoNB— PucADino. 

A  complaint  alleging  that  defendant  was 
engaged  in  the  baBlneaa  of  supplying  water  to 
the  citiaena  of  a  cit7  for  hire;  that  plaintiff 
had  conatracted  his  works  and  carried  on  his 
bosiness  aa  a  florist  with  reference  to  the  wa- 
ter supply  fnmished  by  defendant,  and  under  a 
eontiact  with  defendant  for  a  sufficient  supply 
of  water  for  use  in  the  business;  that  it  be- 
came the  duty  of  defendant  to  famish  plain- 
tiff with  all  necessary  water  for  the  purpose  of 
watering  and  sprinkling  his  flowers,  eta  ;*  that 
defendant  did  famish  water  until  a  certain 
date,  when,  disregarding  its  duty  to  plaintiff, 
tt  negligently  failed  and  refused  to  furnish  him 
necessary  water,  etc. — shows  no  consideration 
for  the  contract  for  water,  and  fails  to  posi- 
tirely  abow  that  it  was  binding  upon  the  par- 
ties at  the  time  defendant  refused  to  furnish 
the  water,  and  is  bad. 

2.  Samk. 

An  amended  complaint  alleging  that  de- 
fendant had  the  exclusive  right  to  furnish  wa- 
ter to  the  citizens  of  the  city,  under  and  by  a 
franchise  granted  it  by  the  authorities,  but 
{ailing  to  allwe  that  defendant  was  under  any 
oontractnal  obligation  to  the  city  to  fnmiui 
the  water  to  plaintiff,  or  that  there  was  a  con- 
tract between  plaintiff  and  defendant  for  the 
water,  or  what  rate  plaintiff  was  to  pay  there- 
for, or  the  city  was  to  pay  for  him,  or  that  he 
or  the  city  ever  paid  or  were  under  any  obli- 
gations to  pay  for  water  at  all,  was  also  bad. 

Appeal  from  City  Conrt  of  Bessemer. 

Action  by  0.  H.  Spencer  against  the  Bes- 
semer Waterworks  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
flrmed. 

J.  A.  Estea  and  W.  K.  Smith,  for  appellant 
Benners  &  Benners,  for  appellee. 

TYSON,  J.  This  action  was  brought  by 
plaintiff  to  recover  damages  for  an  alleged 
breach  of  duty  by  defendant,  in  failing  to 
supply  to  plaintiff  water  for  his  use  in  and 
about  carrying  on  his  busineas  as  a  florist. 
The  first  count  of  the  complaint,  as  orlg* 
inally  filed,  after  averring  that  defendant 
was  engaged  in  the  business  of  supplying 
water  to  the  citizens  of  Bessemer  for  hire 
or  reward,  alleges  "that  he  [plaintiff]  con- 
structed his  said  works  and  entered  into  and 
carried  on  his  said  business  with  reference, 
in  accordance,  and  adjusted  to  the  water  sup- 
ply so  furnished  by  defendant,  and  under  a 
contract  or  agreement  with  defendant,  in 
accordance  with  its  custom  and  usage  in 
operating  said  waterworks  system,  for  a  suf- 
ficient supply  of  water  for  the  plaintiff  to 
use  In  and  about  his  said  business,  so  that 
plaintiff  avers  it  became  and  was  the  duty 
of  the  defendant,  tn  the  performance  of  Its 
said  public  aerrlce  In  operating  its  said  wa- 
terworks system,  to  famiah  the  plaintiff  with 
all  necessary  water  for  the  purpose  of  water> 
ing  and  sprinkling  his  said  flowers,  shrutH 
bery,  etc.,  and  for  other  purposes  In  and 
about  his  said  business  and  plant  And 
plaintiff  aven  that  tha  defendant  did  ao 


furnish  him  with  water  for  said  business 
and  plant  until  the  spring  of  1901,  when  the 
defendant  disregarding  Its  duty  to  the  plain- 
tiff as  above  sold,  negligently  failed  and  re- 
fused to  furnish  plaintiff  with  the  necessary 
water,"  etc.  No  consideration  for  the  con- 
tract is  here  alleged.  Newton  t.  Brooks,  184 
Ala.  269,  82  South.  722.  But  if  it  be  said  that 
the  count  shows  a  partial  performance  by 
defendant  of  the  contract  alleged,  and  there- 
fore no  consideration  for  It  need  be  averred, 
it  Is  not  shown,  except  perhaps  Inferentlally, 
that  it  was  binding  upon  the  parties  at  the 
time  defendant  failed  or  refused  to  furnish 
the  water.  Non  constat  the  refusal  or  fail- 
lure  to  supply  the  water  was  due  to  plaintiff's 
failure  to  perform  his  allegations  under  the 
contract  As  said  by  the  Supreme  Conrt  of 
Connecticut  in  Nickerson  ▼.  Bridgeport  Hy- 
draulic Co.,  S3  Am.  Rep.  2,  in  passing  upon 
the  sufficiency  of  a  count  very  similar  to  this 
one,  by  which  It  was  sought  to  recover  dam- 
ages suffered  on  account  of  the  negligent 
failure  of  the  water  company  to  furnish 
plaintiffs  water  to  extinguish  fire:  "This 
count  attempts  to  bold  the  defendants  liable 
for  the  destruction  of  the  plaintiffs'  property 
on  the  ground  that  it  was  their  duty  to  8iq>- 
ply  the  plaintiffs  with  water  sufficient  to 
extinguish  the  fire  in  question,  and  that  they 
neglected  to  iierform  this  duty.  But  no  facts 
are  stated  sufficient  to  establish  any  such 
duty  on  the  part  of  defaidants.  It  is  true, 
the  count  states  that  the  defendants  are  a 
corporation  organized  to  supply  the  Inhabit- 
ants of  Bridgeport  with  water  to  extinguish 
their  fires.  But  does  tills  create  an  obliga- 
tion to  supply  the  water,  without  anything 
more?  A  corporation  is  organized  to  manu- 
facture woolen  goods  and  sell  them  in  the 
market.  Does  this  alone  create  an  obliga- 
tion to  manufacture  the  goods  and  supply 
them  to  A.,  whether  he  pays  anything  for 
them  or  not?  It  is  not  alleged  In  the  count 
that  the  plaintiffs  ever  paid  anything,  or 
even  promised  to  pay  anything,  to  the  de- 
fendants for  the  supply  of  water  to  extin- 
guish their  fires.  It  is  further  alleged  that 
the  defendants  contracted  with  the  plaintiffs 
to  supply  them  with  water  to  extinguish 
their  fires,  but  nothing  appears  to  show  pre- 
cisely what  the  contract  was.  No  terms  or 
conditions  whatever  are  stated.  Whether 
the  contract  was  In  force  or  not  at  the  time 
of  the  fire  is  left  in  conjecture.  The  allega- 
tion is  a  bare  statement  of  the  fact  of  a 
contract  and  nothing  else.  No  principle  is 
better  settled  In  the  law  than  that  an  alle- 
gation of  duty  alone  is  not  sufficient.  There 
must  be  an  allegation  of  facts  sufficient  to 
create  the  duty  or  obligation,  or  else  the  dec- 
laration will  be  fatally  defective." 

The  demurrer  to  the  first  count  was  prop- 
erly sustained.  For  the  same  reasons,  the 
second  count  as  originally  framed,  was  sub- 
ject to  the  demurrer  Interposed  to  It  Subse- 
quently these  counts  were  amended  by  a  sub- 
stitution of  new  counts.    In  these  substitut- 
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ed  counts,  no  contract  between  plaintiff  and 
defendant  1b  averred,  or  attempted  to  be. 
Nor  Is  it  alleged  that  the  defendant  was  un- 
der any  contractual  obligation  with  the  city 
of  Bessemer  to  furnish  the  water  to  plain- 
tiff. It  is  true,  it  is  averred  that  defendant 
has  the  exclusive  right  to  furnish  water  to 
the  cltisens  of  Bessemer  under  and  by  a  fran- 
chise granted  it  by  the  authorities  of  said 
dty,  and  it  may  he  Inferred  arguendo  from 
the  allegations  that  under  its  franchise  it 
bad  the  right  to  make  and  charge  certain 
rates  for  water  furnished  by  it  It  is  not 
alleged,  however,  what  rate  this  plaintiff  was 
to  pay,  or  the  city  was  to  pay  for  him,  or 
that  be  or  the  city  ever  paid  or  were  under 
any  obligations  to  pay  at  all.  Certainly  the 
defendant  was  not  to  furnish  water  to  plain- 
tiff gratuitously.  The  counts  were  clearly 
had.  As  said  by  Mr.  Farnham  in  his  recent 
work  on  Water  &  Water  Bights,  vol.  1,  p. 
842:  "The  question  of  the  right  of  the  con- 
sumer to  maintain  an  action  against  the  wa- 
ter company  for  failure  to  furnish  a  supply 
resolves  itself  into  two  elements.  The  flrat  in- 
volves his  right  to  sue  for  failure  to  comply 
with  the  implied  contract  which  the  company 
assumed,  to  furnish  water  for  private  needs 
in  consideration  of  the  rates  of  taxes  assess- 
ed against  the  consumer  for  the  supply  fur- 
nished. And  the  second  InvoiTed  bis  right, 
as  one  of  the  public,  to  sue  for  special  in- 
Jury  to  him  because  of  the  breach  by  the 
company  of  Its  contract  with  the  municipal- 
ity to  furnish  a  supply  of  water  for  general 
public  needs.  With  respect  to  the  first  ques- 
tion there  need  be  little  difficulty.  When  a 
private  citizen  pays  for  water  to  be  furnish- 
ed by  the  supply  company,  he  enters  into 
direct  contract  with  the  company,  and  is  en- 
titled to  receive  the  supply;  and  in  case  it 
is  not  furnished  or  the  quality  Is  so  bad  as 
to  cause  Injury  to  him,  he  has  a  right  of 
action  for  the  breach  of  tlse  contract  •  •  • 
The  second  question,  namely,  that  of  the 
right  of  a  private  citizen  to  sue,  as  one  of  the 
public  specially  injured,  for  breach  of  the 
company's  contract  with  the  municipality,  to 
not  so  easily  solved."  The  author  then  pro- 
ceeds to  review  the  cases  involving  the  ques- 
tiou  last  adverted  to,  and  to  state  his  notion 
of  the  law  that  should  control  in  the  solu- 
tion of  that  question.  It  is,  however,  not 
necessary  here  to  follow  him  further,  since, 
as  we  have  said  above,  no  contract  is  shown 
between  the  city  and  the  defendant  to  fur- 
nish the  water  to  plaintiff;  and,  indeed,  if 
such  a  contract  was  averred,  the  authority 
of  the  city  to  bind  itself  by  it  might  seri- 
ously be  questioned,  pertaining  as  It  must, 
necessarily,  to  the  private  needs  of  plaintiff, 
rather  than  to  general  public  needs.  After 
the  demurrer  was  sustained  to  the  substituted 
counts,  they  were  twice  amended.  The  first 
of  these  amendments  consisted  in  simply  in- 
terlining and  inserting  in  the  counts,  after 
certain  words  designated  In  the  amendment, 
the  words  "for  reward  paid  and  to  be  paid 


by  the  plaintiff  to  defendant"  As  thus 
amended,  the  demurrer  to  the  counts  was 
overruled,  and  the  defendant  put  to  its  de- 
fense of  them  by  pleas.  The  second  amend- 
ment after  issue  was  taken  on  the  pleas, 
seems  to  have  been  wholly  voluntary,  and  so 
emasculated  the  flrat  that  It  rendered  the 
counts  as  thus  amended  unintelligible.  The 
third  and  fourth  counts,  which  were  also 
added  by  way  of  amendment,  are  so  patent- 
ly defective  it  is  unnecessary  to  point  out 
specially  their  defects.  They  will  readily  ap- 
pear when  read  in  the  light  of  the  principles 
declared  above.  It  follows  from  what  we 
have  said  that  the  court  properly  sustained 
demurrera  to  each  of  the  counts,  and  the 
judgment  must  be  affirmed. 
Affirmed. 

McCLELLAN,  O.  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


BBANNAN  v.  HE5NET. 
(Supreme  Court  of  Alabama.     Feb.  9,  1905.) 

1.  Advebse  Possession  —  Color  or  Titue — 
Void  Deed. 

A  tax  deed,  though  void  as  a  muniment  of 
title,  is  admissible  in  evidence  to  show  color 
of  title,  unless  it  is  void  because  of  the  un- 
certainty and  indeflniteness  of  the  description 
of  the  land  conveyed. 

[Ed.  Note. — FV>r  cases  In  i>oint,  see  vol.  1, 
Cent  Dig:  Adverse  Possession,  §{  462,  465.] 

2.  Sauk— Evidence  of  Execution. 

Where  a  deed  is  offered  in  evidence  to 
show  color  of  title,  it  is  not  necessary  that  its 
execution  be  proved. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  i  1564.] 

8.  Evidbnce-^udiciai,  Notice. 

The  Supreme  Court  knows  Judicially  the 
ranges,  townships,  and  sections  in  a  county. 

[Ed.  Note. — ^For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  S  12.] 

4.  Deeds— Descbiption—Paboi,  Evidence. 

Where  a  tax  deed  describes  the  land  con- 
veyed as  being  in  a  section,  township,  and 
range  of  a  certain  county,  but  fails  to  indicate 
whether  the  township  is  north  or  south,  and 
whether  the  range  is  east  or  west,  but  further 
recites  the  advertisement  of  the  lands  for  sale 
to  pay  taxes  due  from  the  owner  thereof,  nam- 
ing him,  parol  evidence  may  Ira  received  to  aid 
the  description  contained  in  the  deed,  and  show 
what  land  was  intended  to  be  embraced  there- 
in, and  the  deed  is  admissible  in  evidence  to 
show  color  of  title. 

5.  Tbiai.  — Exclusion  or  BvinxNOx  —  Mo- 
noNB. 

A  motion  to  exclude  evidence  of  the  pur- 
chase of  land,  on  the  ground  that  the  deed 
under  which  the  party  claims  is  void,  should 
be  overruled,  where  the  only  deed  offered  has 
been  excluded  on  the  objection  of  the  moving 
party. 

6.  Ejectment— Evidence. 

In  ejectment,  evidence  that  defendant  pur- 
chased the  land  from  the  state  and  paid  there- 
for, and  went  Into  possession  thereof,  and  has 
been  in  possession  ever  since,  is  relevant  on 
the  issue  of  the  nature  and  character  of  his 
possession  and  of  his  claim,  and  whether  under 
a  bona  fide  claim  of  purchase,  so  as  to  exempt 
him  from  complying  with  Code  1S96,  {  1541, 
requiring  one  who  enters  on  real  estate  witli- 
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oat  color  ot  title  or  bona  fide  dalm  of 
■ion  to  file  a  notice  of  bis  possession  In  the 
office  of  the  Judge  of  probate. 
T.  Savs— DESOBipnoit  of  Land. 

In  ^ectment,  it  is  not  competent  for  de- 
fendant, m  testifying,  to  look  at  the  deed  under 
which  be  claims,  and  which  fails  to  designate 
whether  the  land  is  in  a  south  or  north  town- 
ship, or  in  an  east  or  west  range,  and  to  state 
in  which  rn"e(>  ar"!  in  which  township  the  land 
b  actually  located. 

8.  Questions  to  Witnessks— Absuicption  or 
Pacts. 

A  question  aaking  defendant  how  much 
land  he  bought  in  a  certain  section  was  ol>- 
jectionable,  in  that  it  assumed  that  defendant 
ooai^ht  land  in  snch  section. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  Sg  829-882.] 

9.  Adtkbse  Possession— Notice  or  CLAiif. 

Code  1896,  {  1S41,  requiring  one  who  en- 
ters on  real  estate  without  color  of  title  or 
bona  fide  claim  of  posseRsion  to  file  a  notice 
of  ^da  possession  in  the  office  of  the  judge  of 
probate,  is  not  applicable  to  a  party  who  enters 
under  a  bona  fide  claim  of  purchase. 

Appeal  from  Clrcnlt  Court,  Mobile  Oonn- 
tj;  William  S.  Anderson,  Judge. 

Action  by  Mary  Henry  against  Lewis  I. 
Brannan.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Mcintosh  &  Rich,  for  appellant  Ervln  & 
McAleer,  for  appellee. 

DENSON,  3.  This  Is  an  action  of  statu- 
tory ejectment  While  other  lands  were  de- 
scribed in  the  complaint  by  the  proceedings 
had  in  the  court  below,  and  the  'judgment 
rendered  there  in  favor  of  the  plaintiff,  the 
questions  presented  for  consideration  by  this 
appeal  relate  only  to  that  part  of  the-  land 
described  in  the  complaint  as  the  N.  E.  \i 
of  section  36,  township  2  S.,  range  4  W.,  sit- 
uated in  Mobile  county,  Ala.  The  plaintiff 
offered  In  evidence  a  patent  to  the  lands 
above  described,  issued  by  the  state  of  Ala- 
bama to  Thomas  Henry  on  the  2d  day  of 
January,  1872,  and  then  offered  in  evidence 
a  certified  copy  of  the  last  will  and  testa- 
ment of  Thomas  Henry,  deceased,  devising 
the  lands  to  plaintiff,  together  with  the  cer- 
tificate of  the  Judge  of  probate  of  Mobile 
county,  showing  the  probate  and  record  of 
Bald  wilt  The  foregoing  was  all  of  the 
plaintlfTs  evidence.  The  defense  attempted 
by  the  defendant  was  10  years'  adverse  pos- 
session. 

The  defendant  offered  in  evidence  what 
purported  to  be  a  tax  deed,  made  to  defend- 
ant by  Cyrus  D.  Hogue,  auditor,  on  the  3d 
day  of  April,  1890.  The  lands  contained  in 
said  deed  are  described  as  follows,  to  wit: 
N.  E.  ^  of  section  36,  township  2,  range  4. 
lying  and  being  situate  in  Mobile  County, 
Ala.  The  deed  was  offered  merely  for  the 
purpose  of  showing  color  of  title.  The  ob- 
jection made  by  plaintiff  to  the  deed  was 
based  on  the  ground  that  the  deed  was  ab- 
solutely void  and  not  self-proving.  The 
court  sustained  the  objection,  and  the  de- 
fendant duly  excepted  to  the  ruling  of  the 
court    It  mtut  be  conceded  that  the  tax 


deed  offered  in  evldenoa  la  not  effective  as 
a  muniment  of  title,  nor  was  it  depended 
upon  by  the  defendant  as  such.  The  Insist- 
ence of  the  appellant  Is  that  a  deed  may  be 
void,  and  yet  be  admissible  In  evidence  to 
show  color  of  title.  This  Insistence  is  amply 
supported  by  authority,  and  many  of  the 
deeds  which  have  been  held  by  this  court  to 
operate  as  color  of  title  were  void  tax  deeds. 
Stovall  V.  Fowler,  72  Ala.  77;  Childress  v. 
Calloway,  70  Ala.  128;  Hughes  v.  Anderson, 
79  Ala.  209;  Florence  Land  Co.  v.  Warren,  91 
Ala.  533,  9  South.  384;  Gist  v.  Beaumont 
104  Ala.  347,  16  South.  20;  Zundel  v.  Bald- 
win, 114  Ala.  328,  21  South.  420;  Reddick  et 
al  V.  Long,  124  Ala.  260,  27  South.  402;  Dor- 
ian V.  Westervitch,  37  South.  382.  The  above 
rule,  it  seems,  is  subject  to  this  qualification: 
that.  If  the  deed  offered  is  void  because  of 
the  uncertain  and  indefinite  description  of 
the  land  conveyed,  such  a  deed  would  not 
convey  color  of  title,  and  possession  under  it 
would  be  limited  to  "irassesslo  pedis."  This 
exception  is  supported  by  reason  and  au- 
thority. Black  V.  Tennessee  Coal,  Iron  & 
Railroad  Co.,  93  Ala.  109,  9  South.  537;  L. 
&  N.  R.  R.  Co,  V.  Boykln,  76  Ala.  566.  It 
has  been  observed  that  the  only  objections 
made  to  the  deed  were  that  it  was  absolutely 
void  and  that  It  was  not  self-proving.  Where 
a  paper  writing  Is  offered  to  show  color  of 
title,  it  Is  not  necessary  that  Its  execution 
should  be  proved.  Gist  v.  Beaumont  104 
Ala.  347,  16  South.  20;  Ala.  State  Land  Co. 
T.  Eyle,  09  Ala.  474,  13  South.  43.  It  may  be 
true  that  it,  at  the  time  the  deed  was  of- 
fered, there  bad  been  an  objection  that  there 
was  not  <it  the  time  the  deed  was  offered, 
any  ptoof  of  actual  possession  under  the 
deed,  the  court  should  have  sustained  it;  but 
no  such  objection  appears  to  have  been  made. 
Is  the  deed  void  because  of  uncertainty 
and  indefinlteneas  In  the  description  of  the 
lands,  so  as  to  bring  It  within  the  qualifica- 
tion above  stated  to  the  rule  bearing  upon 
the  admissibility  of  a  void  tax  deed  as  color 
of  title?  The  appellee  contends  that  it  is, 
and  that  there  can,  for  this  reason,  be  no 
proper  application  of  the  rule,  "Id  certum  est 
quod  certum  reddi  potest"  "This  conten- 
tion raises  the  question  of  patent  ambiguity, 
which  the  authorities  say  can  neither  be  ex- 
plained nor  made  certain  by  parol  proof." 
In  the  case  of  Chambers  v.  Ringstaff,  69 
Ala.  140,  Judge  Stone,  discussing  this  ques- 
tion, said:  "The  distinction  between  latent 
and  patent  ambiguity  has  long  existed,  and 
the  general  rule  applicable  to  each  class  of 
cases  should  not  be  disturbed.  When  a  con- 
tract or  conveyance,  on  its  face,  or  aided  by 
judicial  knowledge,  equally  describes  two  or 
more  persons,  things,  etc.,  this  is  patent  am- 
biguity, or  ambiguity  apparent  In  such 
case  the  rule  is  clear,  and  we  do  not  wish 
to  depart  from  it  that  parol  proof  of  what 
was  Intended  by  the  contracting  parties  will 
not  be  received.  Latent  ambiguity  exists 
when,  on  the  face  of  the  paper,  no  doubt  or 
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uncertainty  exists,  biit  by  proof  aliunde  tbe 
language  Is  shown  to  be  alike  applicable  to 
two  or  more  persons,  things,  etc.  When  this 
is  the  case,  the  uncertainty  or  ambiguity  may 
be  explained  or  cleared  up  by  the  same  char- 
acter of  proof  as  that  by  which  It  Is  made 
to  appear."  The  conveyance  which  the 
learned  judge  had  under  construction  In  that 
case  described  the  land  only  by  section, 
township,  and  range.  It  called  for  parts  of 
sections  7  and  17  in  township  12,  range  18; 
nothing  being  said  of  the  state,  county,  land 
district,  or  govermnent  surrey  in  which  tbe 
lands  were  situated.  With  reference  to  the 
description.  In  further  discussion  of  the  am- 
biguity, Judge  Stone  said:  "Now,  we  Judi- 
cially know  that  there  Is  but  one  tract  of 
land  in  Alabama  which  corresponds  with  this 
description.  There  is  but  one  range  18  In 
the  state,  and  that  lies  east  of  the  basis 
meridian  of  St  Stephens.  There  Is  but  one 
township  12  that  bisects  range  18,  and  that 
is  north  of  the  base  of  that  surrey."  Under 
the  above  facts  and  statement  of  the  law.  It 
was  held  permissible  to  adduce  proof  that 
the  grantors,  at  the  time  the  conveyance 
was  executed,  owned  and  resided  on  lands  In' 
Montgomery  county,  Ala.,  known  by  the 
same  numbers  as  those  employed  in  the  con- 
veyance. 

We  judicially  know  that  there  Is  no  range 
4  east  In  Mobile  county,  and  we  judicially 
know  that  there  is  a  township  2  north  and  a 
township  2  south  In  that  county,  and  that 
there  Is  a  section  86  In  each  of  said  town- 
ships. The  deed  we  have  for  construction, 
in  the  description  of  the  lands  by  the  govern- 
ment survey,  designates  with  equal,  clear- 
ness the  two  tracts  of  land;  and,  if  this 
were  all,  the  ambiguity  might  be  patent,  and 
parol  evidence  would  not  be  admissible  to 
aid  tbe  description.  But  we  find  in  the  deed 
offered  in  evidence  this  recital,  to  wit: 
"That,  whereas,  on  the  17th  day  of  May,  A. 
D.  1881,  and  for  three  successive  weeks 
thereafter,  advertisement  was  made  for  the 
sale  of  the  lands  hereinafter  described  and 
conveyed  for  the  payment  of  the  state  and 
county  taxes  then  due  from  M.  D.  Mann,  the 
owner  of  said  lands."  We  do  not  judicially 
know  which  tract  M.  D.  Mann  owned,  and 
we  are  clear  In  our  conclusion  that  this  refer- 
ence to  the  lands  in  the  deed  would  authorize 
a  resort  to  competent  parol  evidence  to  aid 
the  description  set  forth  In  the  deed,  and 
that  the  deed  Is  not  within  the  gualiflcation 
above  referred  to.  Black  v.  Pratt  Ck>al  & 
Coke  Co.,  86  Ala.  504,  6  South.  89;  De  Jar- 
nette  v.  McDaniel,  93  Ala.  216,  9  South.  570; 
Black  V.  Tennessee  Coal,  Iron  &  R.  Co.,  93 
Ala.  109,  9  South.  637;  Webb  v.  Ely  ton  Land 
Co.,  105  Ala.  471,  18  South.  178;  Dorian  v. 
WQstervltch  (Ala.)  37  South.  382.  It  follows 
that  the  court  erred  in  sustaining  the  objec- 
tions made  to  the  deed,  offered,  as  it  was, 
to  show  color  of  title  merely. 

After  the  defendant  as  a  witness  in  his 
own  behalf  had,  without  objection,  testified 


that  he  purchased  the  land  described  In  tbe 
complaint  from  the  state  and  paid  $80  there- 
for, and  that  he  immediately  went  into  pos- 
session of  it,  and  had  been  in  possession  of  It 
ever  since,  the  plaintiff  moved  to  exclude  this 
testimony,  because  the  deed  under  which  he 
claims  to  have  purchased  is  void,  and  shows 
on  its  face  that  It  does  not  describe  any  land 
whatever.  The  court  granted  the  motion, 
and  the  defendant  excepted.  In  this  ruling 
we  think  the  court  erred.  It  will  be  noted 
that  the  only  deed  which  had  been  offered 
by  defendant  was,  on  objection  of  the  plain- 
tiff, not  allowed  In  evidence.  Therefore,  at 
tbe  time  the  motion  was  made,  there  was  no 
evidence  that  defendant  was  claiming  under 
a  deed,  void  or  otherwise.  Hence  the  spe- 
cific ground  of  the  motion  was  without 
foundation,  and  for  this  reason  should  have 
been  overruled.  But  we  think  the  evidence 
was  not  objectionable.  It  was  certainly  com- 
petent for  the  defendant  to  show  that  he 
went  into  i>ossession  of  the  land,  and  tbe 
evidence  that  be  bought  It  and  paid  for  It 
was  relevant,  as  tending  to  show  the  nature 
and  character  of  his  possession,  and  his 
claim,  whether  imder  bona  fide  claim  of  pur- 
chase. Barron  v.  Barron,  122  Ala.  194,  25 
South.  65. 

It  was  not  competent  for  the  defendant, 
when  testifying,  to  look  at  the  deed,  and  say 
whether  the  land  described  In  tbe  deed  was 
in  township  2  south,  or  township  2  north, 
and  whether  it  was  in  range  4  east  or  west. 
The  description  in  the  deed  might  have  been 
aided  by  proof  tending  to  show  that  M.  D. 
Manni  once  owned  the  lands,  or  that  he  was 
in  poBBesgion  of  them,  and  that  he  was  In 
possession  of  the  lands  In  township  2  south. 
If  such  proof  was  obtainable,  and  that  the 
tax  proceedings  were  had  against  him  with 
reference  to  this  land.  This  would  be  show- 
ing the  circumstances  and  situation  of  the 
parties  and  land,  and  wonld  give  to  the  jury 
and  court  something  shedding  light  upon  the 
parties  at  the  time  tbe  deed  was  made,  so 
that  their  intention  might  be  arrived  at 

Tbe  court  did  not  err  In  sustaining  plain- 
tiff's objection  to  this  question,  asked  de- 
fendant by  his  counsel,  to  wit:  "I  will  ask 
you  how  much  land  did  yon  buy  in  section 
86?"  If  not  objectionable  otherwise,  It  as- 
sumes that  defendant  bought  lands  in  sec- 
tion 36.-  The  defendant  claiming  as  an  ad- 
verse holder.  It  is  Important  that  he  should 
show  that  he  entered  upon  the  land  under  a 
bona  fide  claim  of  purchase,  to  exempt  him 
from  filing  the  notice  required  by  Code  1896, 
t  1541.  The  statute  has  no  application  to  a 
party  who  enters  under  a  bona  fide  claim  of 
purchase.  Doe  ex  dem.  Holt  v.  Adams  et 
al.,  121  Ala.  664,  25  South.  716;  Sledge  et  al. 
V.  Slngley  et  al.,  139  Ala.  346,  37  South.  98. 
The  defendant  should,  under  the  rule  above 
declared,  have  been  permitted  to  show  that 
he  purchased  the  land,  and  paid  for  It,  and 
that  he  was  claiming  under  the  purchase. 
This  does  not  mean  that  tbe  deed  would  have 
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been  admtelble  In  evidence  -without  proof 
aliunde  aiding  the  description. 

The  seyenth  ground  in  the  assignnient  of 
error  ivesents  for  cansideration  the  propriety 
of  the  court's  action  In  giving  the  affirmative 
charge  for  the  plaintiff;  but,  as  the  Judg- 
ment must  he  reversed  for  errors  pointed 
out  above,  we  deem  it  unnecessary  to  con- 
sider this  assignment 

Beversed  and  remanded. 

McGLELLAM,  0.  J.,  and  HABALSON  and 
DOWDELLs  JJ->  concur. 


BARDBN  V.  ICADDOX. 
(Supreme  Court  of  Alabama.     Dec.  1,  1904.) 

t  ASSAXTLT     AKD     BATIXBT— DEFXNSKS— ABU- 
BIVB    LilROUAQE. 

In  an  action  for  assault  and  battery,  abu- 
sive lan^niage  and  epithets  used  by  plaintiff 
acainst  defendant  cannot  be  pleaded  in  justi- 
fication, although  they  may,  when  made  about 
the  time  of  the  assault,  be  shown  in  mitiga- 
tioD  of  damages. 

VBH.  Note. — Vot  cases  in  point,  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  {  10.] 

2.  Apfkai.  —  Pbistthftions   —  Bight  to 
Costs — Absence  of  Cbbtificatx. 

Under  Code  1896,  t  1826,  providing  that 
In  actions  for  tort  plaintiff  recovers  no  more 
costs  than  damages,  where  the  damages  do  not 
exceed  $20,  unless  the  presiding  Judge  certi- 
fies that  greater  damages  should  have  been 
awarded,  and  on  failure  to  certify  judgment 
most  be  rendered  against  plaintiff  for  the  resi- 
due, the  Supreme  Court  cannot  prestune,  in 
the  absence  of  a  recital  to  that  eiEect  in  the 
record,  that  the  certificate  was  made. 

3.  Samk— EasoNEons  Judouxnt  —  Disposi- 
tion or  Cause. 

Under  Code  1896,  S  1826,  providhig  that 
ia  actions  for  tort  plaintiff  recovers  no  more 
coats  than  damages,  where  the  damages  do  not 
exceed  $20,  unless  the  presiding  Judge  certifies 
tliat  greater  damages  should  have  been  award- 
ed, and  on  failure  to  certify  Judgment  must  be 
rendered  against  plaintiff  for  the  residue,  a 
judgment  in  plaintiff's  favor  for  costs,  entered 
on  a  verdict  for  $20  damages  without  the  pre- 
scribed oertiflcate,  will  be  reversed  on  appeal, 
and  a  proper  Judgment  will  be  there  rendered 
in  its  place. 

Appeal  from  City  Court  of  Bessemer;  B. 
Clay  Jones,  Judge. 

Action  for  assault  and  battery  by  John  D. 
Maddoz  against  John  W.  Barden.  From  a 
Judgment  tor  plaintiff,  defendant  appeals. 
Beversed. 

The  defendant  pleaded  the  general  issue, 
and  by  special  idea  set  up  Justification  of  the 
assault  by  the  fact  that  the  plaintiff  came 
into  the  defendant's  storehouse  and  place  of 
business  and  used  abusive  language  and  op- 
probrious e];rithets  to  him,  thereby  provoking 
the  defendant  to  assault  him.  To  this  spe- 
cial plea  the  plaintiff  demurred,  upon  the 
ground  that  the  facts  set  up  in  said  plea  did 
not  Justify  the  assault  and  battery  complain- 
ed of.  These  demurrers  were  sustained. 
There  were  verdict  and  Judgment  for  the 
plaintiff,  sustaining  his  damages  at  $20. 
The  Judgment  entry,  after  reciting  the  find- 


ing of  the  Jury,  then  continued  as  follows: 
"It  is  therefore  considered  and  adjudged  by 
the  court  that  the  plaintiff  have  and  recover 
of  the  defendant  the  sum  of  $20  so  assessed 
as  aforesaid,  together  with  all  the  costs  in 
this  behalf  expended,  for  which  let  execu- 
tion issue."  The  defendant  appeals,  and  as- 
signs as  error  the  rulings  of  the  court  in  sus- 
taining plaintiff's  demurrers  to  defendant's 
pleas,  and  that  the  court  did  not  limit  the 
plaintiff's  recovery  of  costs  to  the  amount  of 
damages  assessed  by  the  Jury. 

Plnkney  Scott,  for  appellant  W.  S.  Welch, 
for  aippellee. 

DOWDELLk  J.  In  an  action  for  damages 
for  assault  and  battery,  abusive  language 
and  epithets  by  the  plaintiff  to  the  defend- 
ant cannot  be  pleaded  by  the  latter  in  Justi- 
fication of  the  assault  Such  may,  however, 
be  shown  in  evidence,  when  made  at  or 
about  the  time  of  the  assault,  in  mitigation 
of  the  damages  sought  to  be  recovered.  The 
special  pleas  to  which  demurrers  were  sus- 
tained set  up  the  abusive  language  in  Justi- 
fication of  the  alleged  assault  There  was  no 
error  in  sustaining  the  demurrers.  See 
Mitchell's  Case  (Ala.)  37  South.  290. 

There  was  no  bill  of  exceptions  reserved 
on  the  trial,  and  the  appeal  is  taken  on  the 
record.  By  the  recital  in  the  Judgment  it  is 
shown  that  the  verdict  of  the  Jury  was  for 
the  plaintiff  for  $20.  The  Judgment  of  the 
court  on  this  verdict  awarded  all  costs 
against  the  defendant.  The  statute  (section 
1326  of  the  Code  of  1896)  provides  that  "in 
all  actions  to  recover  damages  for  torts,  the 
plaintiff  recovers  no  more  costs  than  dam- 
ages, where  such  damages  do  not  exceed 
twenty  dollars,  unless  the  presiding  Judge 
certifies  that  greater  damages  should  have 
been  awarded;  and  on  failure  to  certify. 
Judgment  must  be  render^  against  the  plain- 
tiff for  such  residue."  In  Guttery  v.  Boshell, 
182  Ala.  696,  82  South.  304,  we  said:  "In  tbe 
absence  of  express  recital  of  the  fact  in  the 
record  that  the  certificate  of  the  Judge  was 
made,  it  cannot  be  presumed  on  error  that  it 
was  made" — citing  Tecumseh  I.  Co.  v.  Han- 
gum,  67  Ala.  247.  The  Judgment  is  erro- 
neous, and  under  the  above  authorities  must 
be  reversed,  and  a  Judgment  will  be  here 
rendered  in  conformity  with  tbe  statute,  as 
was  done  In  the  case  of  Onttery  v.  Boshell, 
supra. 

Beversed  and  rendered. 

McCLELIiAN,  C.  J.,  and  HABALSON  and 
DENSON,  JJ.,  concur. 


SOUTHBBN  BY.  CO.  t.  I^VY. 

(Supreme  Court  of  Alabama.     Feb.  16,  1905.) 

1.  Cabbiers — Comhon-Law  Liabilitt. 

At  common  law,  a  common  carrier  is  ab- 
solutely liable  for  the  safety  of  goods  intrusted 
to  it  for  transportation,  and  is  responsible  for 
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any  loes  or  inluiT  to  the  goods  not  caused  by 
the  act  of  Ood,  ue  public  enemy,  or  fault  of 
the  complaining  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  479-^,  501-607.  62a- 
530.] 

2.  Sakb— Pbiua  Facik  Gau. 

In  an  action  against  a  carrier  as  such  for 
loss  of  goods,  a  prima  facie  case  is  established 
by  proof  that  the  carrier  received  the  goods  for 
transportation  and  failed  to  deliver  them  safely. 
[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  H  678,  5S8.] 

5.  SaiOS  —  LmiTED     LlABIUTT     COHTBAOI— 

Neoligence. 

Where  a  carrier  accepted  goods  for  trans- 

Eortation  onder  a  limited  liability  contract,  the 
orden  was  on  it,  in  an  action  for  injuries  to 
the  goods,  to  establish,  not  only  that  ute  cause 
of  the  loss  was  within  the  limitation,  but  that 
the  loss  and  the  causa  thereof  were  without 
negligence  on  its  part. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  {{  722,  725.] 

4.  Save— Con NECTiNO  Cabbiebb. 

Where  a  common  carrier  gives  a  bill  of 
lading  for  goods  to  be  delivered  beyond  its 
route,  and  does  not  by  express  agreement  limit 
its  liability  to  loss  or  injury  snffered  on  its 
own  line,  it  thereby  binds  itself  for  the  safe 
delivery  of  the  goods  at  destination,  and  is  lia- 
ble for  injuries  to  the  goods,  whether  on  its 
own  line  or  that  of  a  connecting  carrier. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  {{  779,  780.] 

6.  Bill  or  Lading— Contemporameoub  Db- 

UVEBT, 

Where  a  shipper  of  goods  over  the  lines 
of  connecting  carriers  does  not  receive  a  bill 
of  lading  from  the  initial  carrier  limiting  its 
common-law  liability  contemporaneously  with 
the  delivery  of  the  goods  to  such  carrier,  the 
carrier  assumes  a  common-law  liability. 
6.  Same— Pbebuiotionb. 

Where,  in  an  action  against  the  delivering 
carrier  for  injuries  to  goods,  defendant  special- 
ly pleaded  that  the  goods  were  delivered  to  a 
transportation  company  In  B.  for  transporta- 
tion to  M.,  and  that  the  receiving  carrier  is- 
sued its  bill  of  lading  for  the  goods,  stipulating 
for  exemption  from  liability  for  fire,  and  that 
the  property  was  damaged  or  destroyed  by  fire 
through  no  fault  or  negligence  on  defendant's 
part,  such  plea  was  not  demurrable  for  failure 
to  allege  the  receipt  of  the  bill  of  lading  by 
the  shipper  prior  to,  or  contemporaneous  with, 
the  receipt  of  the  goods  by  the  carrier;  such 
contemporaneous  delivery  of  the  bill  of  lading 
being  presumed,  in  the  absence  of  an  tillegation 
to  the  contrary  in  a  replication  to  the  plea. 

Appeal  from  Circuit  Court  Mobile  County; 
Wm.  S.  Anderson,  Judga 

Action  by  J.  M.  Levy  against  the  Sonthem 
Railway  Company  for  damages  to  certain 
goods  consigned  to  plaintiff  and  shipped  over 
the  lines  of  defendant,  the  discharging  car- 
rier. From  a  Judgment  in  favor  of  plalntlfl, 
defendant  appeals.    Reversed. 

Bester  &  Gray,  for  appellant  Gregory  L. 
and  H.  T.  Smith,  for  appellee. 

HARALSON,  J.  The  rule  of  law,  as  else- 
where expressed  Is,  that  "by  the  common  law 
a  common  carrier  becomes  absolutely  liable 
for  the  safety  of  goods  Intrusted  to  him  for 
transportation,  and  responsible  for  any  loss 
or  injury  to  the  goods,  not  caused  by  the  act 
of  God,  oc  of  the  public  enemy,  or  by  the 


fault  of  the  party  complaining;  and  when 
loss  or  injury  happens  a  prima  fade  pre- 
sumption of  negligence  arises,  and  the  bnr- 
den  is  on  the  carrier  to  exempt  himself  from 
liability.  By  special  contract,  however,  this 
common  law  liability  may  be  limited,  but  not 
to  the  extent  of  exempting  the  carrier  from 
responsibility  for  loss  or  damage  caused  by 
his  own  negligence.  In  an  action  against  the 
carrier  as  such,  to  recover  damages  for  the 
loss  of  goods,  a  prima  facie  case  is  made  by 
proof  that  the  carrier  received  the  goods  for 
transportation  and  failed  to  deliver  them 
safely;  and  if  the  carrier  claims  exemption 
from  liability  under  a  special  contract  he 
must  show  to  the  reasonable  satisfaction  of 
the  Jury,  not  only  that  the  cause  of  loss  was 
within  the  limitation  of  the  contract  but 
also,  that  the  loss  and  cause  of  loss  were 
without  negligence  on  his  part"  L.  &  N.  R. 
Co.  V.  Cowherd,  120  Ala.  67,  23  South.  793. 

It  has  also  been  well  decided,  that  when  a 
common  carrier  gives  a  bill  of  lading  for 
goods, — as  was  done  In  this  case, — ^to  be  de- 
livered beyond  its  own  route,  and  does  not  by 
express  agreement  limit  its  liability  to  loss 
or  injury  suffered  oa  its  own  line,  It  thereby 
binds  Itself  for  the  safe  delivery  of  the  goods 
at  their  ultimate  destination,  whether  the  in- 
Jury  or  loss  was  suffered  on  Its  own  line,  or 
on  that  of  another  connecting  line.  It  ia  cus- 
tomary, therefore,  for  such  companies  to  in- 
sert in  a  bill  of  lading,  a  clause  which  limits 
the  liability  of  each  connecting  road  or  line, 
to  loss  or  injury  suffered  while  on  Its  line, 
and  until  the  goods  are  delivered  to  the  next 
connecting  line;  but  the  bill  of  lading,  with 
such  a  clause  limiting  liability,  should  be  ten- 
dered to  the  shipper  at  the  time  he  offers  bis 
goods  for  shipment  If  so  tendered  and  ac- 
cepted by  tiim,  and  the  goods  are  shipped, 
this  Is  a  legitimate  limitation  of  the  measure 
of  the  carrier's  liability,  and  becomes  a  part 
of  the  contract  binding  on  the  contracting 
parties.  If  the  shipper  contemporaneously 
with  the  delivery  of  the  goods  to  the  carrier, 
does  not  receive  a  bill  of  lading  from  the  car- 
rier limiting  Its  common  law  liability,  the 
carrier  will  be  bound  to  deliver  the  goods 
safely,  except  as  relieved  at  common  law. 
L.  ft  N.  R.  Go.  V.  Meyer,  78  Ala.  697 ;  Jones 
T.  G.  S.  ft  M.  R.  Co.,  89  Ala.  378,  8  South.  61 ; 
L.  ft  N.  R.  Co.  V.  Cowherd,  supra;  Moaton 
V.  L.  ft  N.  R.  Co.,  128  Ala.  644,  29  South. 
602 ;  L.  ft  N.  R.  Co.  v.  Tooart  97  Ala.  617, 
11  South.  756. 

The  original  complaint  claimed  $100.00 
damages  for  a  failure  to  deliver  In  good  or- 
der and  condition  the  goods  shipped.  In  the 
circuit  court  the  defendant  pleaded,  the  gen- 
eral issue,  and  specially,  that  the  goods  were 
delivered  to  the  Mercantile  ft  Illinois  Trans- 
portation Company,  in  the  dty  of  Boston,  to 
be  transported  to  Mobile,  and  that  said  re- 
ceiving carrier  Issued  its  bill  of  lading  for 
the  goods,  and  stipulated  therein  exemption 
from  fire,  and  that  the  property  described  In 
the  complaint  was  damaged  or  destroyed  by 
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flre,  tluongh  no  fatUt  or  neglect  on  the  part 
of  the  defendant,  wherefore  It  saya  It  Is  not 
liable  In  this  action. 

The  plea  was  demnrred  to,  because  It  did 
not  allege  the  receipt  of  the  bill  of  lading  by 
the  shipper  prior  to  or  contemporaneous  with 
the  receipt  of  the  goods  by  the  carrier.  This 
demorrer  was  sustained. 

The  bill  of  lading  offered  in  the  evidence 
contained  a  clause  exempting  the  carrier 
from  liability  for  flre,  and  also  provided  that, 
"If  the  shipper  elects  not  to  accept  the  said 
reduced  rates  and  conditions  (referring  to  the 
limitation  by  flre  among  others)  he  should  so 
notify  the  agent  of  the  receiving  carrier  In 
writing  at  the  time  his  property  is  offered 
for  shipment,  and  If  he  does  not  {^ve  such  no- 
tice, it  win  be  understood  that  be  desires  the 
property  carried  subject  to  the  standard  bill 
ot  lading  conditions,  in  order  to  secure  the 
reduced  rate  thereon."  The  plea  did  not  al- 
lege that  the  consignor  accepted  the  bill  of 
lading  without  giving  such  notice,  and  there 
was  no  evidence  that  the  shipper  notified  the 
agent  of  the  carrier  in  writing  that  be  elect- 
ed not  to  accept  the  reduced  rates  and  condi- 
tions. 

The  demurrer  to  the  plea  was  Improperly 
snstalned.  The  plea  set  up  a  good  defense. 
If,  as  a  matter  of  fact,  the  bill  of  lading  was 
Issued  subsequent  to  the  shipment  of  the 
goods,  so  that  the  shipper  could  not  have  re- 
ceived them,  If  he  had  objected  to  the  terms 
of  the  Instrument  when  tendered,  that  would 
have  been  a  matter  of  special  replication  to 
the  plea.  Under  the  plea,  however,  the  de- 
livery of  the  goods  and  the  Issuance  of  the 
bill  of  lading  will  be  regarded  as  cotempora- 
neons.  4  Am.  ft  Eing.  Bncy.  lisw  (2d  Ed.) 
517,  and  cases  dted  In  note;  6  Cyc.  405-407; 
Oermanla  F.  In&  Co.  ▼.  11  ^  C.  R.  Co.,  72  N. 
y.  90. 

The  case  of  Ij.  ft  N.  B.  Co.  t.  Meyer,  78  Ala. 
607,  relied  upon  by  the  plaintiff  below  to  sus- 
tain hl8  demurrer  to  defendant's  special  plea. 
Is  not  applicable.  In  that  case,  It  appears 
that  the  bill  of  lading  was  not  delivered  to 
the  consignor  contemporaneously  with  the  de- 
livery of  the  goods  to  the  carrier  for  ship- 
ment, but  was  afterwards  forwarded  to  him 
by  mall  at  the  place  of  destination. 

As  tile  other  questions  raised  by  assign- 
ments of  OTor  will  not  likely  arise  on  anoth- 
er trial,  we  fOr^Eo  their  conslderatloa 

Berersed  and  remanded. 

HcCLBLIiAN,  O.  J.,  and  DOWDBLL  and 
DBNSON,  JJ.,  ooncnr. 


MUIiliBN  V.  WAI/TON  et  aL 

(Snprune  Coart  of  Alabama.     Dec.  20,  1004.) 

L  Tkusn— Bbbaoh— BRTOBOKifKirr— Lachxs. 

Tiastator  died  in  1866,  leaving  complain- 
ant, a  child  of  11,  and  his  second  wife,  him 
■Drvivina.  He  created  a  testamentary  trait  in 
favor  01  complainant,  appointing  his  widow 
tniatee,  without  bond,  directing  the  proceeds  of 
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the  trust  estate  to  be  oaed  for  the  care,  main- 
tenance, and  edncatlon  of  complainant,  who 
shonld  be  left  either  in  charge  of  the  widow  or 
of  certain  of  his  sisters.  Complainant,  in  1867, 
went  to  live  with  her  aunts,  and  in  1S92  the 
widow  wrote  her  a  letter,  in  which  she  referred 
to  her  property,  and  stated  that,  as  she  had 
lost  all  of  the  money  left  to  complainant  by 
testator  when  complainant  was  a  child,  she 
would  leave  her  property  to  complainant  when 
she  was  through  with  itf  and  on  her  death 
she  left  an  autographic  will,  begueathinj;  to 
complainant  $1,500  as  "her  rightful  portion." 
Held  that,  complainant  having  had  no  knowl- 
edge of  her  father's  will  until  after  the  widow's 
death,  the  letter's  letter  and  will  constituted 
an  acknowledgment  of  her  trust  relationship, 
and  complainant  was  therefore  not  barred  by 
laches  from  maintaining  a  bill  against  the 
widow's  administrator  for  settlement  of  the 
trust. 

2.   SaJCS— IHQUIBT. 

Such  facts  being  sufficient  to  stupefy  the 
activity  of  inquiry,  complainant  was  not  charge- 
able with  notice  of  the  terms  of  her  father's 
will,  by  reason  of  the  public  record  thereof  in 
a  state  other  than  tbat  where  oompiainant  was 
brought  ap  by  her.  aunts. 

Api)eal  from  Chancery  Court,  Chambers 
County;  Richard  B.  Kelly,  Chancellor. 

Bill  by  Charlotte  Bwell  Mullen  against  J. 
M.  Walton,  as  administrator  of  the  estate 
of  Martha  A.  Ewell,  deceased,  and  others. 
From  a  decree  dismissing  the  bill  for  laches 
and  want  of  equity,  complainant  appeals. 
Reversed. 

The  following  facts  were  averred  In  the 
bill:  Complainant  was  the  only  daughter  of 
J.  B.  Ewell,  deceased,  who  died  in  Waco, 
Tex.,  In  October,  1865,  leaving  surviving  him 
his  second  wife,  Martha  A.  Ewell,  and  the 
complainant,  who  was  then  a  child  11  years 
of  age.  Mrs.  Martha  A  Ewell,  the  widow  of 
J.  B.  Ewell,  was  the  stepmother  of  the  com- 
plainant At  the  time  of  J.  B.  Swell's 
death,  be  was  a  prosperous  merchant,  and 
left  an  estate  which  was  of  value  not  less 
than  $6,000,  and  be  owed  no  debts.  J.  B. 
Ewell,  ijie  father  of  complainant,  left  a  last 
win  and  testament,  which  was  admitted  to 
probate  In  McLennan  county,  Tex.,  on  Octo- 
ber 30,  1865.  A  copy  of  this  will  was  at- 
tached as  Exhibit  A  to  the  bill.  After  be- 
queathing to  Martha  A  Ewell  the  household 
and  kitchen  furniture,  It  was  provided  In 
said  will  that  the  first  $2,000  realized  from 
the  estate  should  be  retained  by  the  said 
Martha  A.  Ewell,  and  that  the  remainder  of 
the  estate  of  complainant's  father,  after  de- 
ducting said  $2,000,  should  be  equally  divided 
between  said  Martha  A  Ewell  and  complain- 
ant; and  to  this  end  It  was  provided  In 
said  will  that  said  Martha  A.  Swell  should 
take  control  of  all  the  testator's  property 
and  effects,  and  hold  the  same  for  the  pur- 
pose of  carrying  out  the  provisions  of  his 
will.  One  of  the  Items  of  said  will  was  in 
words  and  figures  as  follows:  "It  Is  my 
will  that  my  wife  have  the  care,  raising,  and 
educating  of  my  said  daughter  as  long  as 
she  desires  the  same,  and  I  leave  my  wife 
for  that  purpose  the  care,  control,  and  man- 
agement of  all  moneys  of  my  said  daughter 
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under  this  will,  and.  In  case  of  my  said  wife's 
death  or  any  other  cause,  my  said  danghter 
has  to  seek  another  home,  then  it  is  my  wish 
that  my  two  sisters,  Bflldred  E.  and  Fannie 
B.  Ewell.  of  Baltimore,  Md.,  have  the  care 
of  educating  my  said  daughter,  Lotty,  and 
have  the  care  and  management  of  all  effects 
given  her  under  this  will,"  etc.  In  said  will 
Martha  A.  Ewell  was  expressly  exempted 
from  giving  bond  or  making  reports  to  any 
courts,  as  executrix  of  said  will,  or  as  guard- 
Ian  of  complainant  It  was  avorred  In  the 
bill  that  under  the  provlBlons  of  the  will  of 
complainant's  father  there  was  created  an 
express  trust  In  behalf  of  complainant  In 
and  to  one-half  of  all  of  J.  B.  Ewell's  estate 
above  $2,000,  which,  at  the  time  the  property 
was  reduced  to  money  by  sales,  to  wit.  In 
the  year  1867,  amounted  to  a  trust  fund  of 
12,000,  and  that  said  Martha  A.  Ewell  was 
the  trustee.  The  bill  then  avers  the  follow- 
ing farther  facts:  The  complainant  has  never 
received  any  benefits  of  said  trust  thus  cre- 
ated by  her  father  for  her  benefit,  nor  has  she 
ever  recdved  any  part  or  parcel  of  said  trust 
fund  or  trust  property.  In  January,  1867, 
complainant  was  persuaded  by  her  said  step- 
mother, Martha  A.  Ewell,  to  go  and  live  with 
her  aunts  In  Baltimore,  Md.;  said  Martha 
A.  liwell  at  the  same  time  promising  to  send 
her  money  as  soon  as  she  got  the  affairs  of 
the  estate  settled.  The  aunts  of  complainant 
paid  the  expenses  of  her  maintenance,  sup- 
port, and  schooling,  and  have  never  received 
any  money  or  property  from  said  Martha  A. 
Ewell;  that  In  1002  said  Martha  A.  EweU 
died,  leaving  an  estate  which  was  appraised 
during  the  proceedings  of  the  administration 
thereof  at  over  $10,000.  After  complainant 
went  to  live  with  her  said  aunts,  said  Martha 
A.  Ewell  wrote  her  about  being  unfortunate 
In  the  loss  of  large  sums  of  money  which  she 
had  loaned  out,  and  several  times  prior  to 
her  death  said  Martha  A.  Ewell  expressed 
In .  her  letters  to  complainant  an  obligation 
to  her  to  let  her  have  the  whole  or  a  large 
Interest  In  the  property  of  said  Martha  A. 
Ewell  when  she  died.  The  statement  con- 
tained In  one  of  these  letters  is  copied  in  the 
opinion.  At  the  time  of  the  death  of  com- 
plainant's father,  complainant  being  only  11 
years  old,  she  was  too  young  to  understand 
the  Importance  of  posting  herself  as  to  the 
provisions  of  her  father's  will  In  regard  to 
her,  and  from  that  time  on  to  a  few  months 
within  the  filing  of  the  present  bill  she  was 
kept  In  ignorance  of  the  provisions  of  said 
will,  and  knew  nothing  about  the  existence 
of  a  trust  in  her  favor,  which  was  to  be  ad- 
ministered by  said  Martha  A.  Ewell.  When 
the  said  Martha  A.  Ewell  died  in  October, 
1902,  she  left  an  unwitnessed  autograph  will, 
in  which  she  bequeathed  to  complainant 
$1,500  as  "her  rightful  portion,"  and  directed 
her  executor  to  see  that  she  obtains  such 
portion.  Said  will,  being  unwitnessed,  was 
never  probated.  After  having  seen  said  will, 
the  coipplainant,  on  the  advice  of  her  attor- 


ney, obtained  a  copy  of  ber  father's  will,  and 
then  learned  for  the  first  time  of  Its  pro- 
vlBions,  and  the  present  bill  was  filed  within 
a  few  months  after  the  ascertaining  of  such 
information.  The  prayer  of  the  bill  was  as 
follows:  "May  It  further  please  your  honor 
to  render  a  decree  In  behalf  of  oratrlx,  estab- 
lishing the  creation  of  a  trust  In  favor  of 
oratrlx  under  her  said  father's  will,  as  well 
as  the  nonperformance  or  breach  of  the  same 
by  the  said  trustee,  Martha  A.  Ewell,  de- 
ceased, and  declaring  a  lien  In  favor  of  ora- 
trlx upon  all  the  assets  of  the  estate  of  the 
said  Martha  A.  Ewell  for  the  enforcement 
of  said  trust,  by  realizing  to  oratrlx  the  prin- 
cipal of  said  trust  fund,  as  well  as  legal  In- 
terest and  profits  thereon,  and  that  It  be  re- 
ferred to  the  register  to  ascertain  by  an  ac- 
counting before  him  the  exact  amount  of  said 
trust  fund,  as  nearly  as  may  be,  which  came 
Into  the  hands  of  said  Martha  A.  Ewell,  de- 
ceased, as  well  as  the  Interest  and  profits 
for  the  use  and  retention  of  the  same,  with 
which  her  estate  Is  to  be  charged,  to  the  end 
that  oratrlx  may  recover  out  of  the  estate 
of  said  Martha  A.  Ewell  the  amount  of  prin- 
cipal and  Interest  which  is  Justly  due  and 
owing  to  ber,  and  that  said  J.  M.  Walton,  as 
such  administrator,  be  decreed  to  pay  to 
orator  the  sum  so  found  to  be  due  out  of  the 
assets  and  proceeds  of  said  estate."  There 
was  also  a  prayer  for  general  relief. 

The  respondents  demurred  to  the  bill  upon 
the  following  grounds:  "(1)  Said  bill  shows 
on  Its  face  that  It  Is  one  for  the  enforcement 
of  a  stale  demand.  (2)  Said  bill  shows  on  Its 
face  that  the  complainant  cannot  recover  In 
said  cause,  because  of  her  laches  in  seeking 
the  enforcement  of  her  alleged  rights.  (3) 
Said  bill  shows  long  acquiescence  by  the  com- 
plainant In  the  alleged  wrong  done  her,  and 
yet  it  falls  to  show  that  she  could  not  by  dili- 
gence have  sooner  discovered  ber  rights  under 
her  father's  will.  (4)  The  bill  shows  that  the 
will  of  the  complainant's  father  was  admitted 
to  probate  In  the  proper  county,  and  that  by 
proper  diligence  on  her  part  she  could  have 
seen  said  will,  and  could  have  discovered  her 
rights  thereunder.  (6)  The  bill  shows  that 
the  will  of  complainant's  father,  upon  which 
is  based  the  claim  her  bill  Is  filed  to  recover, 
was  probated  October  30, 1865,  and  recorded  on 
the  public  records  of  Mcliennan  county,  Tex., 
more  than  42  years  before  this  bill  was  filed, 
and  does  not  aver  nor  show  any  fraud  prac- 
ticed upon  complainant  by  M.  A.  Ewell,  nor 
any  recognition  by  M.  A.  Ewell  of  a  trust 
created  and  imposed  on  her  by  said  will,  but 
avers  mere  Ignorance  of  her  right  on  tbe 
part  of  complainant,  without  excusing  or  ex- 
plaining its  unreasonable  continuance.  The 
respondent  also  moved  to  dismiss  the  bill  for 
the  want  of  equity. 

Armstead  Brown,  for  appellant  Oliver 
ft  Thlgpen  and  Barnes  &  Duke,  for  appellee. 

SIMPSON,  J.  The  bill  In  this  case  was 
filed  by  the  appellant  against  appellee  for 
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the  pmpoae  of  fordng  an  accounting  and  set- 
tlement of  an  express  trost  created  by  the 
will  of  appellant's  father,  under  \rhlcli  ap- 
pellant's st^motber  (appellee's  Intestate)  be- 
came troBtee,  more  than  20  years  before  the 
filing  of  the  bill,  when  appellant  was  only 
11  years  of  age.  The  case  comes  up  on  the 
decree  of  the  chancery  court,  sustaining  de- 
murrers to  the  bill  and  granting  the  motion 
to  dismiss  for  want  of  equity;  and  the  only 
question  raised  by  the  assignments  of  error 
is  whether  or  not  the  appellant  has  been 
guilty  of  such  laches  as  bar  her  right  to 
rdief.  The  decisions  of  this  conrt  are  very 
strong  on  the  doctrine  of  prescription,  hold- 
ing that  the  period  of  20  years  is  one  "be- 
yond wlilch  human  transactions  shall  not  be 
open  to  Judicial  InTestlgation";  and  this  pe- 
riod of  rqiose  has  been  made  applicable  to 
an  kinds  of  pecuniary  obligations,  including 
fldndary  demands  in  favor  of  cestnls  que 
tnut.  McArthur  y.  Carrie's  Adm'r,  82  Ala. 
75,  88y  70  Am.  Dec.  529;  Garrett  y.  Garrett, 
eo  Ala.  428;  Sample  y.  Glenn.  91  Ala.  245,  261, 
et  seq.,  6  South.  46,  9  South.  2C6,  24  Am.  St 
Rep.  894. 

This  presumption,  when  applied  to  the  lia- 
bility' of  trustees  or  others  occupying  fidu- 
ciary positions,  requires  that  there  shall  haye 
been  no  reception  of  the  trust  within  the 
period  of  20  yean.  Semple  y.  Glenn,  supra, 
in  the  case  at  bar,  the  bill  alleges  that  dur- 
ing the  year  1892  the  appellee's  intestate 
wrote  a  letter  to  appellant,  in  wtiich  she 
stated  (referring  to  her  pT(^erty):  "I  shall 
leave  it  all  to  you,  because  I  lost  most  all 
of  that  $4,000  when  you  were  a  child,  part 
of  which  your  father  intended  for  you,  and 
it  will  only  be  right  for  you  to  have  it  when 
I  am  done  with  this  world." 

We  are  not  left  to  this  expression  for  In- 
formation as  to  what  the  trust  was,  for  the 
will  of  appellant's  father  shows  a  clear  trust, 
and  we  hold  that  this  reference  to  It  is  a 
clear  acknowledgment  that  at  that  time  the 
obligations  of  the  trust  had  not  been  ful- 
filled, and,  taken  in  connection  with  this  ac- 
knowledgment, the  clause  in  the  attempted 
autographic  will  of  the  stepmother  giving  to 
aK>ellant  |1,600,  "her  rightful  portion," 
amounts  to  an  acknowledgment  that  the 
obligation  was  still  unfulfilled. 

It  has  been  said  that  the  laches  wlilch 
'Will  deprive  a  party  of  claiming  equitable  re- 
lief is  the  "Intentional  failure  to  resist  the 
assertion  of  an  adverse  right,"  and  that  con- 
sequently there  cannot  be  acquiescence 
"without  knowledge  on  the  part  of  the  per- 
son of  the  infringement  of  bis  legal  rights." 
18  Am.  &  £3ng.  Ency.  Law  (2d  Bd.)  pp.  90, 
lis,  and  notes;  Fomeroy's  Eq.  Juri.  {  817; 
Haney  v.  Legg  et  al.,  129  Ala.  619,  625,  626, 
30  South.  34,  87  Am.  St  Rep.  81;  James  r. 
James,  55  Ala.  525,  683.'  Where  there  is 
added  to  that  ignorance  the  additional  ele- 
ment of  fraudulent  concealment  by  the  party 
sought  to  be  charged  from  the  party  seeking 


relief,  of  the  facts  constituting  the  rlgtata 
claimed,  it  would  seem  to  be  a  strange  per- 
version of  a  wise  principle  of  law  to  allow 
the  party  guilty  of  the  fraud  to  profit  by  bis 
own  wrong,  and  to  presume  that  the  trust 
had  been  settled,  when  the  evidence  shows 
that  the  trustee  was  concealing  it  'with  the 
determination  of  not  settling  it  and  that  the 
cestui  que  trust  bad  been  kept  in  ignorance 
of  bis  rights  by  the  act  of  the  other  party. 
"No  lapse  of  time,  no  delay  in  bringing  suit 
however  long,  will  defeat  the  remedy,  pro- 
vided the  Injured  party  was,  during  all  this 
interval,  Ignorant  of  the  fraud.  The  duty 
to  commence  proceedings  can  arise  only  upon 
his  discovery  of  the  fraud."  2  Fomeroy's 
Eq.  Juri.  (2d  Ed.)  {t  917,  965;  Kllboum  v. 
Snnderland,  130  U.  8.  505,  518,  619,  9  Sup. 
Ct  594,  82  I^  Ed.  1006;  Klrby  v.  Lake  Shore 
A  M.  8.  R.  R.,  120  U.  S.  130,  186,  7  Sup.  Ct 
430,  80  L.  Ed.  569.  It  has  been  well  said 
by  the  Supreme  Conrt  of  tbe  United  States 
that  "to  bold  that  by  concealing  a  fraud,  or 
by  committing  a  fraud  in  a  manner  that  It 
concealed  itself,  until  such  time  as  the  party 
committing  the  fraud  could  plead  the  statute 
of  limitations  to  protect  it  is  to  make  tbe 
law,  which  was  designed  to  prevent  fraud, 
tbe  means  by  wlilch  It  is  made  succeAsful 
and  secure."  Rosentball  v.  Walker,  assignee, 
HI  U.  S.  185,  190,  4  Sup.  Ct  382,  28  U  Ed. 
395.  This  principle  of  equity  has  been  made 
applicable  to  the  statute  of  limitations,  where 
there  was  no  statutory  provision  for  the 
same;  but  our  Legislature  has  made  it  ap- 
plicable to  tbe  statute  of  limitations.  Code 
1896,  section  2813.  Wblle  tbe  sUtute  is  not 
strictly  applicable  to  the  equitable  doctrine 
of  laches,  stale  demands,  or  prescription,  and 
while  there  Is  a  difference  in  tbe  theory  upon 
which  tbe  statute  and  the  equitable  doctrine 
operate,  yet  the  statute  shows  the  legislative 
mind,  and  the  cases  are  analogous  so  far  as 
this  principle  is  concerned.  Accordingly,  we 
find  that  this  principle  has  been  applied  to 
tbe  equitable  presumption.  Story's  Equity 
Pleading  (10th  Ed.)  {  813,  note  1;  Middangh 
et  al.  V.  Fox  et  al.,  135  111.  844,  358,  25  N.  R. 
584;  Fenn  v.  Folger,  182  111.  77,  109,  65  N. 
EL  192.  In  a  case  where  the  widow  bad  de- 
stroyed tbe  marriage  contract,  which  was  not 
recorded,  and  failed  to  disclose  its  existence 
for  more  than  20  years,  this  court'  held  that 
the  heirs  were  not  guilty  of  laches,  but  bad 
1  year  after  the  discovery  of  tbe  fraud  to 
bring  suit  Holt  V.  Wilson,  T5  Ala.  58,  68. 
And  the  court  say:  "When  this  [fraud]  is 
coupled  with  the  existence  of  a  fiduciary  re- 
lation between  tbe  parties,  rendering  dis- 
closure both  tbe  mora)  and  legal  duty  of 
the  trustee,  a  court  of  conscience  can  scarce- 
ly preserve  its  self-respect  and  at  tbe  same 
.time  hesitate  for  one  moment  to  grant  re- 
lief." Pages  66,  67,  Id.  Tbe  Infancy  and 
nonresldence  of  tbe  complainant  in  that  case, 
and  other  circumstances,  make  it  in  several 
respects  analogous  to  the  case  now  under 
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consideration.  See,  also,  WUson  t.  Holt,  83 
Ala.  528,  539,  S  Soutb.  821,  8  Am.  St  Rep. 
768. 

The  only  remaining  qnestion  Is  whetlier  or 
not  the  constructive  notice  from  the  record- 
ing of  her  father's  will  In  Texas  was  suffi- 
cient to  put  the  appellant  on  inquiry  as  to 
her  rights?  We  think  not  This  court  has 
said  in  another  case:  "We  do  not  think, 
however,  that  the  constmctive  notice  of  the 
nature  of  M.'s  possession,  as  Imported  by 
these  deeds,  should  charge  the  complainant 
with  a  knowledge  of  her  rights.  The  blind 
Ignorance  tn  which  she  seems  to  have  been 
kept,  by  the  fraudulent  conduct  of  her  trus- 
tee, was  sufficient  to  drown  all  suspicion  of 
unfairness  and  stupefy  the  actlri^  of  In- 
quiry." McCarthy  v.  McCarthy,  74  Ala.  665. 
.  In  the  case  under  consideration,  we  hold 
that  the  facts,  as  alleged  in  the  bill,  that 
appellant,  at  the  tender  age  of  11,  was  sent 
away  into  another  state,  where  she  was 
raised  by  her  aunts,  under  the  impression, 
made  by  her  stepmother,  that  there  was  noth- 
ing due  her  from  her  father's  estate,  but 
that  the  st^mother  was  going  to  provide  for 
her  out  of  her  own  estate,  was  enough  to 
"stupefy  the  activity  of  inquiry,"  and  she 
wai^  not  chargeable  with  notice  by  reason  of 
the  record  in  Texas. 

The  decree  of  the  court  Is  reversed.  A 
decree  will  be  here  entered  by  this  court 
overruling  the  demiurers  to  the  bill  and  the 
motion  to  dismiss  for  want  of  equity,  and 
allowing  the  respondents  60  days  within 
which  to  answer. 

McCLELIiAN,  O.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


T.  Ij.  murphy  ft  CO.  et  al.  t,  AMERICAN 

SODA  FOUNTAIN  CO. 
(Supreme  Court  of  MississippL    July  24, 1905.) 

1.  PABTISa— AlfXNDMERT. 

Where,  in  a  suit  to  restrain  payment  of  a 
judgment  recovered  by  M.  &  Oo.  against  a  rail- 
road company  for  loss  of  a  certain  soda  foun- 
tain sold  to  M.  ft  Co.  under  a  conditional  sale, 
the  answer  alleged  that 'the  claim  sued  on  had 
been  aasigned  to  third  persons  before  judgment, 
it  was  proper  for  the  court  to  permit  an  amend- 
ment of  the  bill  so  as  to  make  the  assignees 
parties,  for  the  determination  of  the  entire  con- 
troversy. 

[Ed.  Note. — For  cases  In  point,  see  voL  87, 
Cent  Dig.  Parties,  {{  77.  78,  82.] 

2.  Judgment  —  Irjukotion— Eviobrob— As- 
sioNUENT  OF  Claim. 

In  a  suit  to  restrain  the  payment  of  a 
judgment  to  an  alleged  assignee  of  the  claim 
before  it  was  reduced  to  judgment,  letters  be- 
tween the  assignor  and  assignee  and  their 
counsel  and  complainant,  the  authenticity  of 
which  was  acknowledged,  and  which  tended  to 
•how  that  the  assignees  of  the  claim  prior  to 
the  assignment  had  knowledge  of  complainant's 
interest  in  the  property  in  question,  were  ad- 
missible. 
8.  CoNDiTioNAi.  Salb— Lies. 

Where  complainant  sold  a  soda  water  foun- 
tain to  M.  ft  Co.  under  a  conditional  sale  for 


the  price  of  $200,  of  whldi  $5  was  paid,  and, 
on  destruction  of  the  fountain  through  the  neg- 
ligence of  the  carrier,  it  was  agreed  that  M.  & 
Co.  should  brine  suit  therefor  in  their  name 
for  the  benefit  or  complainant  to  the  extent  of 
its  claim  for  the  unpaid  portion  of  the  price, 
and,  before  recovering  such  judgment  M.  &  Co. 
assigned  the  claim  to  third  persons,  a  judgment 
recovered  in  such  action  in  equity  stood  in  the 
place  of  the  property,  on  which  complainant 
had  a  superior  lien,  l>oth  under  the  C(mtiact  and 
independent  thereof. 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  B.  Wood,  Chancellor. 

Bill  by  the  American  Soda  Fountain  Com- 
pany against  T.  L.  Murphy  &  Co.  and  oth- 
ers, to  restrain  the  Oulf  &  Ship  Island  Rail- 
road Company  from  paying  a  certain  Judg- 
ment obtained  by  Murphy  ft  Co.  against  the 
railroad,  and  to  restrain  the  circuit  clerk 
from  Issuing  an  execution  thereon.  From 
an  order  denying  a  motion  to  dissolve  an  in- 
junction in  accordance  with  the  prayer,  de- 
fendants other  than  the  railroad  company  ap- 
I>eal.    Affirmed. 

The  bill  alleges  that  the  American  Soda 
Fountain  Company  sold  T.  L.  Murphy  &  Co. 
i  soda  fountain  for  |200,  of  which  |5  was 
paid  cash,  and  that  it  retained  tiUe  to  same 
until  the  deferred  payments  were  made  in 
full;  that  the  fountain  was  delivered  to  the 
railroad  at  Chicago,  and  It  arrived  at  Ly- 
man, Miss.,  where  it  was  consigned,  but 
Murphy  ft  Oo.  did  not  accept  it,  and  it  was 
destroyed  by  flre  while  in  the  depot;  that 
afterwards  Murphy  &  Oo.  brought  suit 
against  the  Oulf  &  Ship  Island  Railroad,  and 
after  suit  was  brought  but  before  Judgment, 
there  was  an  agreement  entered  into  be- 
tween Murphy  ft  Oo.  and  the  soda  fountain 
company  that  the  suit  was  to  be  prosecuted 
by  Murphy  &  Co.,  In  their  name,  to  Judg- 
ment, and  after  Judgment  was  obtained  the 
debt  of  the  American  Soda  Fountain  Com- 
pany was  to  be  paid;  Murphy  ft  Co.  to  have 
any  balance.  After  the  bill  had  been  filed, 
complainant  discovered  that  the  claim  bad 
been  assigned  by  Murphy  &  Co.  to  Barb«r 
&  MIze,  and  It  then  amended  its  bill,  mak- 
ing them  parties;  alleging  that  they  were 
not  innocent  purchasers  for  value^  but  had 
full  knowledge  of  the  rights  of  complainant 

Harper  ft  Harper  and  Barber  ft  Mize,  for 
appellants.    Gardner  &  HeisSy  for  appellee. 

TRULY,  J.  The  chancellor  did  not  err  In 
permitting  the  amendment  to  the  bill  of 
complaint,  bringing  in  Barber  &  Mlze  as  de- 
fendants, to  be  made  after  the  motion  to 
dissolve  had  been  filed,  and  in  considering 
the  amendment  in  connection  with  the  orlg- 
Inal  bill  upon  the  hearing  of  the  motion. 
Alcorn  v.  Alcorn,  76  Mies.  907,  25  South.  877. 
The  amendment  was  rendered  imperative  by 
the  allegation  in  the  original  answer  filed 
by  Murphy  &  Co.  That  answer  set  up  as  a 
defense  the  fact  that  the  Judgment  in  queo- 
tton  was  not  the  property  of  the  respondents. 
but  of  third  persons — ^Barber  &  Mize — to 
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whom  it  waa  alleged  the  claim  bad  been  as- 
signed before  being  reduced  to  Judgment 
In  tbe  interest  of  Jnstice,  a  fall  development 
of  the  merits  of  tbe  controversy  necessitated 
tbe  consideration  of  this  amendment;  other- 
wise, tbe  parties  originally  made  sole  de- 
fendants having  avowed  their  entire  want 
of  interest  in  the  subject-matter  of  the  con- 
troversy, the  bill  of  complaint  would  neces- 
sarily have  been  dismissed. 

Nor  was  there  any  error  In  admitting  tbe 
correspondence  between  the  appellants  and 
their  counsel  and  codefendants  and  the  ap- 
pellee. Tbe  authenticity  of  the  letters  was 
acknowledged,  and  their  contents  proved  full 
knowledge  on  the  part  both  of  appellants 
and  their  assignees  of  tbe  dealings  and  un- 
derstanding between  Murphy  &  Co.  and  the 
soda  fountain  company;  and  this,  too,  prior 
to  the  date  of  their  assignment  In  view 
of  this,  tbe  assignees  of  the  claim  cannot 
successfully  maintain  that  they  were  bona 
fide  purchasers  for  value,  and  without  no- 
tice. 

nie  amended  bill  of  complaint  states  a 
good  cause  of  action,  and  the  proof  adduced 
upon  the  hearing  of  tbe  motion  sustains 
tbe  allegations,  and  tends  to  prove  tbe  ex- 
istence of  an  understanding  between  Mur- 
phy &  Co.  and  the  appellee  that  tbe  amount 
of  tbe  Indebtedness  due  appellee  should  be 
paid  out  of  tbe  money  derived  from  the 
claim  for  damages  which  Murphy  &  Co.  as- 
serted against  the  railroad,  and  on  which 
Judgment  In  their  favor  was  rendered.  E<ven 
had  there  l>een  no  distinct  agreement  that 
the  money  obtained  firom  the  Judgment  was 
to  be  first  applied  to  the  payment  of  tlie  bal- 
ance on  tbe  soda  fountain  due  by  Murphy  & 
Co.  to  appellee,  equity,  under  the  facts  of 
this  case,  would  imply  existence  of  such  an 
understanding.  The  proi)erty  which  was  de- 
stroyed, and  for  tbe  loss  of  which  Marphy 
&  Co.  Instituted  suit  against  the  railroad,  be- 
longed to  appellee.  The  contract  of  pur- 
chase shows  that  title  thereto  was  uncondi- 
tionally reserved  by  appellee  until  payment 
in  full  of  the  purchase  price.  Therefore, 
while  Murphy  &  Co.  were  proper  parties 
to  Institute  proceedings  against  the  rail- 
road for  tbe  loss  and  damage,  the  Judgment 
rendered  in  pursuance  of  that  Bult,  by  opera- 
tion of  law.  Inured,  to  the  extent  of  its 
Interest  to  the  benefit  of  tbe  real  owner  of 
the  property  destroyed,  namely,  the  Ameri- 
can Soda  Fountain  Company.  This  case 
falls  clearly  within  the  principle  announ- 
ced in  Loeb  v.  Raihroad,  60  Miss.  933.  Ap- 
pellee's only  remedy  was  against  the  pro- 
ceeds of  the  Judgment  which  stands  In 
the  place  of  the  property. 

Counsel  for  appellants  misconceive  the  na- 
ture of  the  suit  when  they  contend  that  this 
is  an  effort  by  one  court  to  enjoin  tbe  en- 
forcement of  a  Judgment  of  another  court 
of  equal  dignity,  wliere  it  is  admitted  that 
the  Judgment  sought  to  be  enjoined  Is  nei- 
ther void  nor  Irregular.    That  is  not  this 


case.  This  case  proceeds  upon  a  recognized 
principle  of  equity  Jurisdiction,  and  seeks 
to  subject  a  special  fund  to  the  payment 
of  tbe  claim  to  which  it  should  Justly  be  ap- 
plied, and  tbe  intervention  of  a  court  of 
eqnlly  may  rightfully  be  Invoked  to  prevent 
a  misappropriation  of  the  fund.  Tbe  enjoin- 
ing of  tbe  railroad  company  from  paying 
the  Judgment  is  merely  an  incident  to  tbe 
relief  sought  and  one,  too,  which  Is  no 
longer  of  interest,  as  tbe  answer  filed  by  the 
Gulf  &  Ship  Island  Railway  Company  ten- 
ders the  money  into  court  and  interpleads 
all  parties  in  interest 

The  action  of  the  court  in  refusing  to  dis- 
solve the  injunction  because  the  amount 
claimed  by  tbe  appellee  lacked  a  few  dollars 
of  consuming  the  entire  Judgment  was  cor- 
rect If  the  Judgment  exceeds  the  true 
amount  Justiy  due  appellee  on  the  soda  foun- 
tain, upon  final  hearing  the  assignees  of 
Murphy  &  Co.  will  be  enUtied  to  be  first 
paid  the  entire  amount  remaining  due  on 
the  balance,  but  under  tbe  record  as  now 
presented,  appellee  is  entitied  to  be  first  paid 
the  entire  amount  remaining  due  on  the 
soda  fountain. 

In  the  absence  of  a  positive  agreement  sp- 
pellee  would  not  as  against  Barber  &  Mize, 
assignees  of  Murphy  &  Co.,  be  entitied  to  re- 
ceive pay  in  this  proceeding  for  tbe  amount 
wbicb  it  claims  is  due  for  sirups  furnished. 
As  to  this,  the  proof  does  not  show  notice 
of  appellee's  claim  on  the  part  of  Barber 
&  Mize,  or  that  It  occupied  any  such  attitudu 
as  would  give  it  an  implied  legal  right  to  re- 
sort in  the  method  adopted  to  this  particular 
fund  for  satisfaction. 

A£armed  and  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  herein 
announced. 


RUMBLI  et  aL  v.  CITY  OP  TAMPA. 

(Supreme  Court  of  Florida,  Division  B.    July 

8,  1905.) 

Vaoatino  Stjpbeme  Coubt  Decbee. 

To  warrant  this  court  in  vacating  a  de- 
cree rendered  at  a  former  term,  as  l>eing  void 
because  of  matters  dehors  the  record,  the  evi- 
dence should  be  full,  clear,  and  satisfactory,  af- 
fording cogent  and  convincing  reasons  there- 
for, and  showing  a  meritorious  case. 
(Syllabus  by  the  Court.) 

Petition  to  vacate  former  decree  denied. 
For  former  opinion,  see  87  South.  568. 

Macfarlane  &  Glen,  for  appellants.  Solon 
B.  Turman  and  F.  M.  Slmonton,  for  appellee. 

HOCKBB,  J.  Frank  F.  Rumeli  on  March 
1,  1005,  filed  his  petition  here  to  vacate  the 
decree  of  this  court  made  at  tbe  June  term, 
1904,  in  the  case  of  Rumeli  et  al.  v.  City  of 
Tampa,  37  South.  563,  or  that  he  be  permit- 
ted to  take  proper  proceedings  in  the  circuit 
court  of  Hillsborough  county,  Fla..  to  review 
and  set  aside  tbe  said  decree. 

At  tbe  June  term,  1904,  this  court  in  the 
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case  of  Kamell  et  al.  ▼.  dlty  of  Tampa,  re- 
versed the  decree  of  tbe  court  below,  because 
of  tbe  fact  that  RumeU,  one  of  the  appel- 
lants, was  not  properly  served  with  notice  of 
the  cause  in  said  court  Bumell  y.  City  of 
Tampa  (Fla.)  37  South.  563.  On  March  Ist 
Frank  F.  Rumeli  filed  a  petition  In  this  court 
alleging  that  the  solicitor  who  represented 
him  in  this  court  in  taking  said  appeal  had 
no  authority  from  him  to  take  said  a^eal, 
and  that  It  was  taken  without  his  knowledge 
or  any  information  concerning  said  proceed- 
ings until  the  23d  of  January,  A.  D.  1905; 
that  he  never  appeared  in  either  the  circuit 
or  supreme  court,  and  neither  of  said  courts 
bad  any  authority  to  render  a  decree  affect- 
ing the  rights  of  "your  petitioner";  that  he 
does  not  desire  the  decree  of  this  court  re- 
versing the  decree  of  the  circuit  court  to  re- 
main In  force,  but  desires  the  decree  of  the 
circuit  court  to  remain  with  tbe  same  force 
and  effect  that  it  bad  when  rendered,  and 
prays  this  court  to  vacate  its  decree,  or  that 
be  be  permitted  to  take  proper  proceedings 
in  the  circuit  court  of  Hillsborough  county 
to  review  and  set  aside  tbe  said  decree  by 
reason  of  the  matters  stated.  Rumeli's  co- 
defendants  resisted  this  application,  and  an 
order  was  made  for  the  parties  to  take  and 
submit  testimony.  It  appears  from  the  evi- 
dence that  Rumell  claimed  to  own  two  lots 
In  Tampa,  and  several  years  ago  employed 
M.  B.  Macfarlane,  an  attorney  at  law,  to 
bring  actions  of  ejectment  against  Leonora 
Sims,  J.  W.  Dukes,  and  N.  Walter  Dukes,  tbe 
codefendants  of  RumeU  in  the  case  now  un- 
der consideration,  to  recover  from  them  the 
possession  of  said  lots.  These  actions  of 
ejectment  for  some  reason  have  never  been 
tried,  and  are  still  pending.  Rumeli  seems 
to  have  left  the  state  several  years  ago; 
never  communicated  with  his  attorney  or 
took  any  interest  whatever  in  tbe  property 
or  his  lawsuits.  Tbe  city  taxes  were  not 
paid,  and  In  1903  the  city,  by  its  attorney, 
John  P.  Wall,  filed  a  bill  to  enforce  tbe  lien 
against  Rumeli,  Sims,  and  tbe  Dukes.  From 
the  decree  in  favor  of  tbe  city  the  solicitor 
of  the  defendants  Sims  and  Dukes  took  an 
appeal  to  this  court  in  the  name  of  all  the 
defendants.  There  was  no  summons  and 
severance  as  to  Rumeli.  This  court,  as  be- 
fore stated,  reversed  the  decree  appealed 
from  because  Rumeli  was  not  served  with 
process  in  the  court  below,  and  be  was  al- 
leged by  tbe  bill  to  have  an  Interest  in  the 
property  involved. 

We  cannot  find  that  this  court  has  ever 
committed  itself  to  tbe  doctrine  that  in  such 
a  case  as  this  tbe  lack  of  an  authorized  ap- 
pearance by  one  of  tbe  parties  to  an  appeal 
was  jurisdictional  to  tbe  extent  that  the  de- 
cree of  this  court  was  void  in  toto.  Granting 
that  there  was  a  want  of  such  authorized 
appearance,  it  was  a  gross  irregularity,  such 
as  would  have  caused  a  dismissal  of  the  ap- 
peal if  notice  bad  been  taken  of  It  in  proper 
time,  and  no  service  and  severance  mads; 


bnt  to  hold  our  decree  yold  In  toto  would  be 
carrying  tbe  rule  further  than  we  are  dis- 
posed to  do,  as  we  now  understand  the  law. 
It  seems  to  us  to  be  a  qnestlon  of  correct 
practice,  rather  than  of  Jurisdiction.  The 
evidence  shows  that  Mr.  John  P.  Wall  in- 
formed Rnmeli  of  the  state  of  tbingts  in  St. 
Louis,  Mo.,  on  the  23d  of  January,  1906,  and 
on  that  day  paid  liim  |200,  and  took  a  fee- 
simple  deed  of  the  property  in  controversy, 
without  warranty,  to  the  Jetton-Dekle  Lum- 
ber Company,  Mr.  Wall's  client.  Mr.  Wall 
was  thoroughly  Informed  of  our  decree,  as 
be  was  tbe  attorney  of  the  dty  of  Tampa  in 
this  court  as  well  as  below.  Mr.  Solon  Tur- 
man  appears  to  have  acted  as  solicitor  of 
tbe  appellants  In  this  court  After  he  had 
appealed  tbe  case  be  was  reminded  by  Mr. 
Wall  that  be  bad  no  authority  to  represent 
Rumeli,  and  was  told  that  Mr.  W.  A.  Garter 
and  Mr.  Macfarlane  represented  him.  Mr. 
Tnrman  saw  Mr.  Carter  about  tbe  matter, 
and  was  told  by  Mr.  Carter  that  so  far  as  he 
bad  authority  to  do  so,  he  authorized  Tnr- 
man to  represent  Rumeli  in  tbe  Supreme 
Court  Mr.  Carter  bad  been  employed  by 
Mr.  Macfarlane  to  assist  him  in  Rumeli's 
ejectment  suits,  and  Mr.  Macfarlane  says 
that  what  Mr.  Carter  said  to  Turman  he 
approved,  and  told  Mr.  Carter  so.  Mr.  Mac- 
farlane Is  not  very  clear  in  his  testimony  as 
to  bis  authority  to  represent  Rnmeli  in  this 
particular  case.  He  says  that  he  had  not 
such  authority  unless  he  got  It  "by  being 
originally  employed  to  recover  the  land,  and 
to  take  such  steps  as  be  thought  was  to  his 
best  interests."  Technically  Mr.  Turman 
may  not  have  been  authorized  to  represent 
Rumell  in  this  court  in  tbe  appeal,  but  tbe 
evidence  satisfies  us  that  both  be.  Carter, 
and  Macfarlane  acted  in  perfect  good  faith 
in  the  matter.  There  is  not  the  slightest 
suspicion  that  either  one  of  them  intended  to 
wrong  Mr.  Rumell,  but  were  endeavoring  to 
protect  bis  interest  in  the  lots.  This  court 
has  no  authority  now  to  recall  its  decree 
made  during  the  June  term,  1904  Forcbel- 
mer  v.  Tarble,  23  Fla.  99,  100,  1  South.  695, 
and  cases  cited. 

It  may  be  that  that  decree  would  be  void 
as  to  RumeU  if  he  bad  been  aggrieved  by  It 
in  any  substantial  way.  But  be  is  not  ag- 
grieved, for  we  must  have  made  the  same 
decree  if  there  had  been  a  summons  and 
severance  as  to  RumeU.  The  record  would 
stiU  have  shown  him  to  be  a  necessary  par- 
ty, and  that  he  had  not  been  brought  into 
court  Tbe  evidence  shows  that  since  our 
decision  was  made  the  defendants  have  de- 
posited in  tbe  registry  of  tbe  court  below 
the  amounts  due  the  city  of  Tampa  for  tax- 
es, solicitors'  fees,  and  costs  of  suit  He  has 
sold  his  interest  in  the  lots  and  conveyed 
them  without  warranty,  with  knowledge  of 
tbe  decree  of  this  court,  and  received  the 
benefit  of  our  decree  reversing  a  decree 
against  him.  His  name  is  used  In  this  pro- 
ceeding upon  the  condition  that  be  Is  not  to 
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be  subject  to  tnnible  or  costs.  We  cannot 
discover  In  what  respect  Bumell  Is  aggriev- 
ed by  our  decree.  His  grievance  seems  to  be 
parely  academic,  to  pnt  the  best  construction 
upon  his  petition  and  the  testimony.  He 
says  that  our  decree  deprived  him  of  bis  part 
of  the  residue  of  the  |600  paid  for  the  prop- 
erty at  the  sale  nnder  the  reversed  decree, 
after  deducting  the  taxes,  costs,  etc.  That 
residue  is  less  than  9200,  whereas,  availing 
himself  of  our  decree,  he  sold  tils  Interest  on 
Januazy  23,  1905,  for  f200.  He  got  a  ben- 
efit by  our  decree,  and  availed  himself  of  It 
Furthermore,  we  do  not  see  how  he  could 
get  any  part  of  the  $500  unless  he  made  him- 
self a  party  to  the  suit  below.  He  could  not 
test  Us  right  to  It  wlthont  becoming  such 
party.  If  this  is  what  be  desires  to  do,  he  is 
not  injured  by  our  decree;  construing  his 
apparent  appearance  here  into  an  actual  ap- 
pearance below.  If  a  decision  of  this  court 
were  shown  to  be  void  by  matter  dehors  the 
record  after  the  term  at  which  it  was  ren- 
dered, it  may  be  upon  a  proper  showing 
that  we  should  so  decide,  in  such  a  proceed- 
ing as  this.'  But  to  authorize  such  a  course 
the  evidence  at  least  should  be  full,  clear, 
and  satisfactory,  and  show  a  meritorious 
case  on  the  part  of  the  petitioner.  The  sol- 
emn decisions  of  this  court  should  not  be 
subject  to  attack  after  the  term  has  passed 
at  which  they  were  rendered,  except  for  the 
most  cogent  and  satisfactory  reasons,  show- 
ing a  meritorious  case. 
The  prayers  of  the  petition  are  denied. 

TAYLOR  and  PARKHIIiL,  JJ.,  concur. 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur In  the  opinion. 

SHACKLBFORD,  C.  J.,  dlsquallfled. 


BABOO  V.  DOTLB  et  al. 

(Supreme  Court  of  Florida,  Division  A.    July 

11.  1905.) 

L  BQOTTT— BlUr-OONSTBUOnOR. 

where  there  are  contradictory  or  incon- 
sistent allegatioDB  in  a  bill,  its  eauity  will  be 
tested  by  the  weaker,  rather  tJian  by  the  stron- 
ger, allegations. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent  Dig.  Equity,  {{  838,  386.] 

2.  QuixriNs  TrrrB— Wh«m  Suit  Lies. 

A  bill  to  remove  a  cloud  does  not  lie 
against  a  defendant  alleged  to  have  possessed 
himself  of  certain  of  the  lands,  to  have  leased 
others  of  them  to  other  parties,  and  to  be 
otherwise  attempting  to  ezerdse  control  of  all 
the  lands. 

PSd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Quieting  Title,  {{  14-33.] 

3.  MoBTOAOK— SATisrAcnon— Settiro  Asidx. 

A  bill  to  set  aside  a  duly  recorded  satis- 
faction of  a  mortgage  on  the  ground  of  mis- 
take will  not  lie  a^nst  one  who  purchased  un- 
der execution  sale  against  the  morti^agor,  where 
die  mortgagor  is  not  a  party,  and  the  purchas- 
er is  not  shown  to  be  connected  with  the  satis- 
faction agreement,  oi  to  have  had  other  than 


the  record  knowletee  thereof, '  and  the  only 
mistake  alleged  is  the  reliance  by  complainant 
on  a  statement  by  the  mortgagor  and  his  at- 
torney as  to  the  nonexistence  of  a  public  record 
of  a  Judgment  affecting  the  mortgaged  prop- 
erty. 
4.  Saicb— Pabties. 

A  decree  setting  aside  a  mortgage  satis- 
faction agreement  and  ordering  a  sale  of  the 
mortgagor's  interest  in  the  mortgaged  lands 
under  a  proceeding  to  which  the  mortgagor  is  not 
a  party  will  be  reversed. 
6.  EoyiTT— AuENDiNO  Bill. 

Where  complainant,  after  filing  an  orig- 
inal bill,  an  amended  bill,  an  amendment  to  an 
amended  bill,  and  a  second  amended  bill, 
fails  to  state  a  case,  further  amendment  is  not 
as  of  course,  but  in  reversing  the  case  the  bill 
is  ordered  dismissed  without  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent.  Dig.  Equity,  {  544.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Citrus  County; 
Wmiam  S.  Bullock,  Judge. 

Bill  by  Jennie  L.  Doyle  and  others  against 
Nickabud  Barco.  Decree  for  complainants, 
and  defendant  appeals.    Reversed. 

H.  L.  Anderson,  for  appellant  T.  S.  Coog- 
ler  &  Son  and  Angus  Patterson,  for  appel- 
lees. 

COCKRELL,  J.  The  appellees,  after  sev- 
eral amendments,  filed  an  amended  bill  In 
February,  1904,  in  which  they  allege  substan- 
tially as  follows:  That  In  April,  1882,  W.  G. 
Doyle,  through  whom  they  claim  by  devise 
or  inheritance,  now  deceased,  entered  into  a 
partnership  with  one  A.  S.  Mann  for  the  pur- 
pose of  buying,  entering,  and  selling  lands, 
and  that  Doyle  put  into  said  partnership  $5,- 
000  in  cash,  of  which  sum  Mann  should  have 
contributed  one-half,  but  being  unable  to  do 
80,  he  gave  his  note  to  Doyle  for  that  amount, 
bearing  6  per  cent  Interest  That  the  $5,000 
was  invested  in  United  States  and  state  lands 
in  Hernando  county,  as  then  organized,  these 
lands  being  entered  In  part  In  their  joint 
names,  in  part  in  the  name  of  A.  S.  Mann, 
and  in  part  in  the  name  of  W.  C.  Doyle,  but 
each  owning  a  half  Interest  In  the  lauds. 
That  the  lands  were  to  be  sold  at  such  prices 
and  on  such  terms  as  would  be  agreeable  to 
both  Doyle  and  Mann,  and,  as  Doyle  had 
furnished  all  the  money,  Mann  was  to  take 
the  active  management  of  the  sales,  free  of 
charge,  while  the  taxes  and  other  necessary 
expenses  were  to  be  shared  equally;  and  to 
secure  and  make  certain  the  payment  of  said 
note  of  $2,500  and  the  interest  thereon  to 
said  Doyle  it  was  agreed  and  declared  that  a 
special  lien  on  the  said  A.  S.  Mann's  interest 
in  all  of  said  lands  was  thereby  given  to  and 
retained  by  said  Doyle  until  said  note  and 
Interest  thereon  should  be  paid,  and  out  of 
the  sales  first  made  the  proceeds  were  to  be 
equally  divided,  to  wit  one  half  to  the  said 
Doyle  in  his  own  right,  and  the  other  to  be 
credited  on  said  note  tintil  principal  and  in- 
terest were  paid,  after  which  the  proceeds  of 
all  sales  or  the  corpus  of  the  land  should  be 
equally  divided  one  half  to  said  Doyle  and 
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the  other  half  to  said  Mann.  All  of  these 
lands  were  selected  In  Hernando  county  (as 
it  then  existed  In  1882),  except  a  small  frac- 
tion on  the  Withlacooche  river,  and  all  the 
expenses  Incident  to  surveying  the  same  vrere 
paid  and  settled  by  and  between  Doyle  and 
Mann  at  the  date  of  the  execution  of  the  ar- 
ticles of  copartnership,  which  said  articles  of 
copartnership  were  recorded  In  Mortgage 
Book  1,  on  page  156,  in  the  office  of  the  clerk 
of  the  circuit  court  of  Hernando  county,  Fla., 
on  the  20th  day  of  April,  A.  D.  1882,  and 
upon  dlTlsion  of  the  county  were  transcribed 
to  Mortgage  Book  1,  on  page  43,  of  the  rec- 
ords in  the  clerk's  office  of  Citrus  county  (and 
a  certlfled  copy  thereof  is  filed  with  the  orig- 
inal bill,  marked  "Exhibit  A,"  and  is  made 
a  part  of  this  bill).  That  Doyle  during  his 
lifetime,  and  since  his  death  in  November, 
1882,  his  heirs,  paid  all  the  taxes  and  other 
necessary  charges,  amounting  to  a  large  sum, 
no  part  whereof  has  been  paid  by  Mann. 

That  in  the  management  of  the  estate  of 
W.  C.  Doyle,  in  order  to  secure  a  friendly 
settlement  with  Mann,  who  bad  paid  nothing 
on  his  note.  Jennie  !<.  Doyle,  as  executrix, 
being  a  nonresident,  and  Ignorant  of  any 
judgments  against  Mann,  and  having  been 
advised  by  Mann  and  his  attorney  that  there 
were  no  Judgments  atTecting  this  land.  In 
March,  1898,  entered  into  an  agreement  with 
Mann  whereby  for  the  sum  of  $300  she  ex- 
ecuted under  seal  a  full  satisfaction  of  "all 
matters  and  things,  claims  and  demands, 
whether  In  law  or  in  equity,"  and  at  the  same 
time  took  from  Mann  and  wife  a  quitclaim 
deed  of  their  Interest  In  the  land,  but  no  con- 
sideration except  the  deed  from  Mann  was 
given  for  the  mortgage,  the  executrix  relying 
on  the  representations  of  Mann  and  his  attot^ 
ney  that  there  were  no  Judgments  against 
Mann,  and  "that  the  Doyle  estate  was  re- 
ceiving by  said  deed  from  A.  S.  Mann  a  good 
and  sufficient  title;  that  the  lands  are  wild 
and  unimproved." 

That  on  July  15,  1895,  there  was  entered  in 
the  clerk's  office  of  Citrus  county,  which  coun- 
ty had  been  carved  out  of  Hernando  county, 
and  contained  in  large  part  the  lands  men- 
tioned above,  a  deficiency  Judgment  against 
said  Mann  In  the  sum  of  $5,101.05,  arising  out 
of  a  foreclosure  proceeding  In  Hillsborough 
county,  theretofore  Instituted  by  the  execu- 
tors of  John  F.  Dunn,  deceased,  against  the 
said  Mann,  on  which  Judgment  execution  is- 
sued in  April,  1900.  That  in  the  settlement 
of  the  Dnnn  estate  this  Judgment  was  bought 
at  public  sale  for  a  nominal  sum  by  Barco, 
who  knew  "all  the  facts  and  circumstances 
connected  with  the  said  contract  and  settle- 
ment between  said  A.  8.  Mann  and  the  Doyle 
estate  and  of  the  existence  of  said  mort- 
gage." That  after  the  purchase  of  the  Judg- 
ment Barco  caused  the  execution  thereon  to 
be  levied  upon  a  large  portion  of  the  lands 
and  "all  the  right,  title,  etc.,  of  said  A.  S. 
Mann  in  said  lands  were  sold  by  said  sheriff 
of  Citrus  county,  and  purchased  by  said  Bar- 


co for  a  nominal  sum,**  a  sheriff's  deed  ex- 
ecuted, and  under  said  deed  Barco  "has  pos- 
sessed himself  of  certain  of  said  lands,  and 
leased,  others  of  them  to  other  parties,  and 
otherwise  attempts  to  exercise  control  of  all 
of  such  lands"  without  complainants*  con- 
sent, and  to  their  great  and  irreparable  In- 
Jury,  and  Barco's  insolvency  is  alleged  on  in- 
formation and  belief. 

That  the  amount  loaned  Mann  for  the  pur- 
chase of  the  lands,  for  which  a  Hen  was  given 
by  him  under  the  contract,  together  with  the 
payment  of  taxes  and  other  expenses  inci- 
dent to  the  case  and  protection  of  the  lands, 
was  far  In  excess  of  the  value  of  Mann's  In- 
terest therein,  and  nothing  has  been  receiv- 
ed for  the  mortgage,  except  the  deed,  which 
Is  entirely  Insufficient;  that  at  the  time  of 
the  aforesaid  compromise  settlement,  the 
said  Jennie  L.  Doyle,  being  a  nonresident, 
was  ignorant  of  the  Dunn  Judgment,  and 
was  Induced  by  Mann  and  his  attorney  to  be- 
lieve there  were  no  Judgments  against  Mann 
affecting  the  lands,  and  on  this  assurance 
she  accepted  the  deed,  and  gave  Mann  a  full 
discharge  and  acquittance  of  bis  mortgage 
debt,  as  well  as  of  other  claims  the  estate 
might  have  against  him;  that  all  the  Doyle 
estate  received  for  the  mortgage  and  lien  for 
taxes  was  the  quitolalm  deed  accepted  under 
the  assurance  and  belief  that  there  was  no 
Judgment  against  Mann,  and  that  the  prop- 
erty conveyed  ia  wholly  insufficient  to  satisfy 
the  mortgage  lien;  and,  further,  that  at  the 
time  Barco  bought  the  Dimn  Judgment,  and 
before  his  Judgment  lien  attached,  he  knew 
of  the  existence  of  the  mortgage,  and  had 
notice  and  knowledge  of  the  compromise  set- 
tlement had  between  Mrs.  Doyle  and  Mann. 

The  prayers  are  "that  the  mortgage  be 
decreed  to  be  In  existence,  and  a  valid  lien 
superior  to  the  Judgment  lien  of  Barco,  and 
that  the  settlement  as  between  A.  S.  Mann 
and  Mrs.  Jennie  I>.  Doyle,  so  far  as  it  relates 
to  the  lands  in  Citrus  county,  be  declared 
ineffective  and  set  aside";  that  an  account 
be  taken  of  the  amount  due  on  account  of 
the  mortgage  and  taxes,  and  the  lands  sold 
to  satisfy  the  same;  that  Mann's  half  In- 
terest in  the  Hernando  county  lands  be  first 
sold,  and,  if  insufficient,  then  the  Cltms  coun- 
ty lands;  that  the  sherlfTs  deed  be  declared 
null  and  void  on  all  such  lands  as  may  be 
sold  under  the  decree;  and  for  general  relief. 

The  defendant  answered  the  bill,  incorpo- 
rating In  the  answer  a  demurrer  for  want  or 
equity  and  parties.  Replication  was  filed, 
the  demurrer  set  down  and  overruled,  and 
testimony  taken,  whereupon  a  decree  was 
rendered  In  accordance  with  the  prayers  of 
the  bill.  From  this  decree  the  appeal  1» 
taken. 

It  la  apparent  from  the  foregoing  state- 
ment that  there  is  not  equity  In  the  com- 
plainants as  against  Barco,  assuming,  as  we 
must,  that  they  have  stated  the  case  as 
strongly  as  the  faCcts  will  warrant  Herrin 
T.  Brown,  44  Fla.  782,  83  South.  522.    In- 
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their  brief  filed  here  they  seek  to  work  ont 
an  equity  to  remove  a  cloud  upon  title,  bat 
this  they  dearly  cannot  do  In  the  face  of  an 
allegation  by  them  that  Barco  "has  posBessed 
himself  of  certain  of  said  lands,  and  leased 
others  of  them  to  other  parties,  and  other- 
wise attempts  to  exercise  control  of  all  of 
such  lands"  (Hughes  t.  Hannah,  39  Fla.  365, 
22  South.  613),  which  renders  nugatory  the 
other  allegation,  whatever  of  force  it  might 
otherwise  have,  "that  the  lands  are  wild  and 
unimproved"  (Durham  v.  SSdwards  [Fla.]  38 
South.  9%),  and  authorltlea  cited  therein.  It 
is  not  even  claimed  that  the  bill  can  be  sus- 
tained as  a  bill  for  jwrtitlon,  against  which 
numerous  objections  might  be  urged;  but  it 
was  sustained,  as  appears  from  an  opinion 
filed  by  the  circuit  Judge  and  incorporated 
into  the  transcript,  as  a  bill  to  set  aside  the 
satisfaction  of  the  mortgage  upon  the  ground 
of  a  mistake  of  fact  as  to  the  existence  of 
the  Dunn  judgment,  and  It  Is  to  this  aspect 
of  the  case  we  shall  address  ourselves  more 
particularly. 

It  will  be  noticed,  In  the  first  place,  that  A. 
8.  Mann,  by  whom  it  Is  alleged  the  mlstaKe 
was  caused.  Is  not  a  party,  and  It  Is  his  con- 
summated contract  that  is  to  be  torn  np  by 
the  roots,  to  the  detriment  of  Barco,  who  Is 
In  no  way  connected  with  the  making  of  that 
contract  as  a  party  or  agent  or  witness.  In 
the  second  plac^  the  mistake  of  fact  relied 
on  is  that  Doyle's  testatrix,  a  nonresident, 
did  not  go  to  the  public  records  of  Citrus 
county,  to  see  what  might  be  there  disclosed 
as  notice  to  the  world,  but  relied  on  an  al- 
leged statement,  whether  of  fact  or  of  law, 
by  Mann  and  his  attorney,  that  there  were 
BO  Judgments  against  Mann  "affecting  the 
lands." 

In  the  third  place,  the  allegations  of  the 
bill  are  not  sufficient  to  hold  Barco  responsi- 
ble for  any  supirased  secret  Inducement  op- 
erating as  between  Mann  and  the  executrix, 
so  as  to  do  away  with  his  advantage  as  a 
purchaser  with  only  record  notice.  The  bill 
does  not  aver  guilty  knowledge  in  Barco  of 
the  alleged  false  representation  by  Mann, 
but  merely  that  at  the  time  he  bought  the 
Dunn  Judgment  "he  knew  of  the  existence 
of  the  mortgage,  and  had  notice  and  knowl- 
edge of  the  compromise  settlement  had  be- 
tween Mn.  Doyle  and  Mann."    The  deeds 


evidencing  both  of  these  facts  were  duly  re- 
corded, and  every  one  Is  hdd  to  notice  and 
knowledge  of  them.  It  Is  true  that  in  a  for- 
mer part  of  the  bill  there  is  a  general  allega- 
tion that,  before  purchasing  the  Judgment, 
Barco  "well  knew  all  the  facts  and  circum- 
stances connected  with  the  said  contract  and 
settlement  between  said  A.  S.  Mann  and  tbe 
Doyle  estate,  and  of  the  existence  of  tbe 
mortgage";  but  this  general  averment,  even 
If  It  could  by  itself  be  construed  as  imputing 
to  him  knowledge  of  the  alleged  false  repre- 
sentations as  to  the  nonexistence  of  a  public 
record.  Is  so  weakened  by  the  subsequent 
averment  as  to  the  extent  of  his  knowledge 
as  to  be  wholly  Insufficient  to  connect  him 
with  the  fraud  or  mistake.  Durham  y.  E!d- 
wards,  supra. 

It  does  not  appear  what  Interest,  If  any, 
Barco  is  claiming  in  that  part  of  the  land 
that  Is  located  in  Hernando  county.  The 
sherlfTs  deed,  under  which  alone  he  appears 
to  be  asserting  title,  covered  only  the  Citrus 
county  land,  and.  If  tbe  compromise  agree- 
ment is  to  be  set  aside,  the  legal  title  tc 
Mann's  undivided  half  interest  would  be  re- 
vested in  Mann,  and  the  court  would  be  pow- 
erless to  act  in  his  absence  from  the  record. 

We  have  carefully  considered  the  Judg- 
ment to  be  entered  In  this  case.  There  have 
been  filed  already  an  original  bill,  an  amend- 
ed bill,  an  amendment  to  the  amended  bill, 
and  a  second  amended  bill,  and  complainants 
have  failed  to  state  a  case.  Under  the  cir- 
cumstances we  feel  Justified  In  reversing  tbe 
decree,  with  directions  to  dismiss  the  bill, 
without  prejudice,  however,  to  the  rlj^t  of 
appellees  to  file  an  entirely  new  bill,  or  to 
proceed  at  law,  as  they  may  be  advised. 
Florida  Land  Rock  Phosphate  Company  v. 
Anderson  (Fla.)  89  South.  392,  and  authori- 
ties therein  cited.  See,  especially,  Mattalr  v 
Payne,  15  Fla.  682. 

SHAOKLBFOBD,  O.  J.,  and  WHIT- 
FIBLD,  J.,  concur. 

TAYLOR,  P.  J.,  and  FASKHILL,  J„  con- 
cur in  tbe  opinion. 

HOCEBR,  J.,  dlaqnaUfled,  took  no  part  Id 
this  decision. 
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STAFFORD  r.  STATU 

(Supreme  Court  of  Florida,  Division  A.    July 
11,  1905.) 

1.  HOKIOIDB— iNBTBITOTIOnB— SELF-DErENBK. 

In  a  prosecution  for  homicide,  inatmctiona 
asked  by  the  defendant  on  the  subject  of  self- 
defense,  which  do  not  include  the  proposition 
that  the  defendant,  to  Justifsr  his  acts  on  the 
ground  of  self-defense,  must  nave  used  all  rea- 
sonable means  within  his  power  and  consistent 
with  his  own  safety  to  avoid  danger  and  to 
avert  the  necessity  of  taking  the  life  of  the  de- 
ceased— a  limitation  which  has  been  approved 
by  this  court  in  several  cases — are  properly  re- 
fused when  the  charge  given  by  the  court  as  to 
self-defense  was  fuU  and  correct  under  the 
facts  of  the  case. 

[Ed.  Note. — For  cases  In  point,  SM  toL  30, 
Cent  Dig.  Homicide,  {{  614-^2.] 

2.  Saiib— EviDKNCE— Thbkats. 

In  the  prosecutipn  of  Willie  Stafford  for 
homicide,  where  the  acts  of  the  participants  at 
the  beginning  of  the  fatal  encounter  are  shown 
in  eviaatce  oy  eyewitnesses  without  material 
variance,  and  evidence  of  threats  made  by  the 
deceased  against  the  defendant  eight  days  before 
the  difScnlty  were  admitted  without  objection, 
and  not  contradicted,  other  threats  made  by 
the  deceased  against  "one  of  the  Stafforda 
more  than  fifteen  months  prior  to  the  encounter 
were  immaterial,  and  it  was  not  error  to  ex- 
clude testimony  as  to  such  prior  threats. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  H  29a-296.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Holmes  County; 
Charles  B.  Parkblll,  Judge. 

Willie  Stafford  was  couTicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

Maxwell  &  Beeves,  for  plaintiff  in  error. 
W.  H.  EUls,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  plaintiff  In  error 
was  convicted  of  manslaughter  In  the  circuit 
court  for  Holmes  county,  and  to  a  Judgment 
sentencing  him  to  the  state  prison  for  seven 
years  this  writ  of  error  was  taken. 

At  the  trial  exception  was  taken  to  the  re- 
fusal of  the  court  to  give  each  of  three  char- 
ges requested  by  the  defendant,  as  follows: 

"A  person  upon  whom  a  felonious  assault 
Is  made  is  not  required  to  retreat  in  order 
to  avoid  taking  the  life  of  his  assailant,  but, 
if  free  from  fault  in  bringing  on  the  diffi- 
culty, he  may  stand  his  ground,  and  defend 
himself,  even  to  the  extent  of  taking  life^  If 
necessary  to  protect  himself." 

"If  the  defendant  was  the  aggressor  in 
bringing  on  the  difficulty  originally,  but  aftet^ 
ward  he  honestly  abandoned  the  difficulty, 
and  withdrew,  and  Jones,  knowing  this,  fol- 


lowed the  defendant  up,  and  assaulted  him 
with  a  rail,  likely  to  produce  great  bodily 
barm,  the  defendant  was  not  required  to  re- 
treat, but  would  be  Justified  in  standing  bis 
ground  and  defending  himself,  even  to  the 
extent  of  taking  life,  if  necessary  to  protect 
himself.'' 

"If  the  defendant  was  not  the  aggressor 
in  bringing  on  the  difficulty  in  which  Jones 
lost  his  life,  and  that  Jones  assaulted  him 
(the  defendant)  with  a  rail,  likely  to  produce 
great  bodily  harm,  the  defendant  would  be 
Justified  in  standing  his  ground  and  defend- 
ing himself,  even  to  the  extent  of  taUng 
Jones'  life." 

The  refusal  to  give  these  charges  cannot 
be  said  to  be  error  under  the  facts  of  this 
case.  They  do  not  include  tbe  proposition 
that  the  defendant,  to  Justify  his  acts  on  the 
ground  of  self-defense,  must  have  used  all 
reasonable  means  within  bis  power  and  con- 
sistent with  his  own  safety  to  avoid  danger 
and  to  avert  the  necessity  of  taking  the  life 
of  the  deceased — a  limitation  which  lias  been 
approved  by  this  court  In  several  cases. 
Peaden  v.  State  (Fla.)  36  South.  204;  Snell- 
ing  T.  State  (Fla.)  87  Sontb.  917,  the  charge 
given  by  the  court  as  to  self-defense  was 
quite  full  and  correct,  and  covored  tbe  facts 
of  the  case. 

Error  Is  also  assigned  to  the  rejection  by  tbe 
court  of  evidence  of  threats  made  about  16 
months  before  by  the  deceased  against  "one 
of  the  Staffords,"  which  were  not  shown  to 
have  been  communicated  to  the  defendant 
Where,  as  in  this  case,  the  acts  of  the  par- 
ticipants at  the  beginning  of  the  encounter 
are  shown  in  evidence  by  eyewitnesses  with- 
out material  variance,  and  evidence  of 
threats  made  by  the  deceased  against  the 
defendant  eight  days  before  the  difficulty 
were  admitted  without  objection,  and  not 
contradicted,  other  threats  made  by  tlie  de- 
ceased against  "one  of  the  Staffords"  more 
than  fifteen  months  prior  to  the  encounter 
were  immaterial,  and  it  was  not  error  to  ex- 
clude testimony  as  to  such  prior  threats. 

The  evidence  sustains  the  verdict 

Tbe  Judgment  is  affirmed. 

SHACKLBFOBB.  a  J.,  and  COCEBELL^ 
J.,  concur. 

TA¥IX)R,  P.  J.,  and  HOCKEB,  J.,  concur 
in  the  opinion. 

PAUKHILL,  J.,  being  disqualified,  took  no 
part  in  this  decision. 
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HUBBARD  et  al.  t.  ANDERSON. 
(Supreme  Court  of  Florida,  DiTision  B.    July 

11.  1005.) 
L  PLXADmo  —  Oknerai.  Ibbuk  —  STBiEma 

PUCA. 

Where  there  Is  a  plea  of  the  general  issne. 
an  additional  plea  amounting  to  the  general 
iasne  ia  properly  atricken  out  on  motion. 

[Ed.  Note. — ^For  cases  in  point,  see  roL  89, 
Ceat.  Dig.  Pleading.  {  1088^1 

2.  Sake. 

To  authorise  the  striking  out  of  a  plea.  It 
muat  be  not  only  informal  and  bad,  but  it  must 
be  wholly  irrelevant 

[Eld.  Note; — ^For  cases  in  imint,  see  Tol.  89, 
Oent.  Dig.  Pleading,  >{  1102-lllOJ 

3.  Samk— AUKNDiraitT. 

A  motion  for  compulsory  amendment  and 
the   order   of  the   court   granting   the   motion 
should  point  out  in  what  particular  the  plea  is 
defective  and  needs  reformation. 
(Syllabus  by  the  Court) 

Error  to  Clrcolt  Oonrt;  Marlon  Coiml7' 
WUllam  S.  Bullock,  Judge. 

Action  by  H.  Li.  Anderson  against  Oeorge 
M.  Hnbbard  and  T.  W.  Hood.  Judgment  for 
plalntlfl,  and  defendants  bring  error.  Be- 
versed. 

Allred  &  Davis,  for  plaintltrs  in  error.  R. 
L.  Anderson,  for  defendant  in  error. 

PARKHILL,  J.  Tbe  defendant  in  error, 
plaintiff  below,  sued  the  plaintiffs  in  error 
in  an  action  of  assumpsit  Tbe  declaration, 
leaving  off  the  formal  parts,  is  as  follows: 
"Wbereas,  in  the  connty  aforesaid,  tbe  de- 
fendants were  on  tbe  1st  day  of  August, 
1908,  Indebted  to  tbe  plaintiff  in  tbe  sum  of 
^26t  being  the  price  and  value  of  a  certain 
pomp  befcve  that  time  sold  and  delivered  by 
the  plaintiff  to  tbe  defendants,  and  being  so 
indebted,  and  in  consideration  thereof,  the 
defendants  then  and  there  promised  the 
plalntlfl  to  pay  the  plaintiff  the  said  sum  of 
money;  that  tbe  same  Is  now  overdue,  and 
no  iiart  of  same  has  ever  been  paid,"  etc. 

On  tbe  5tb  day  of  October,  1903,  the  de- 
foidant  filed  tbe  following  pleas:  (1)  That 
they  never  were  indebted  as  alleged. 

(2)  That  they  never  promised  as  alleged. 

(3)  They  deny  that  the  plaintiff  ever  sold 
these  defendants  any  pump  as  alleged. 

(4)  Defendants  further  say  that  tbe  mat- 
ters and  things  set  fortb  and  alleged  in  the 
declaration  in  this  cause  and  tbe  claim 
therein  set  fortb  were  set  fortb  as  ground  of 
action  by  tbe  said  plaintiff  in  a  pretended  pe- 
tition in  bankruptcy  against  these  defendants 
in  tbe  District  Court  of  the  United  States, 
wherein  tbe  said  plaintiff  and  others  were 
petitioners;  that  tbe  said  account  sued  on  here 
was  in  issue  in  tbe  said  cause,  and  that  tbe 
said  District  Court  of  tbe  United  States  for 
tbe  Southern  District  of  Florida,  wherein 
said  cause  was  i>ending,  after  full  bearing  on 
the  pleadings  and  proof,  dismissed  tbe  said 
petiUon  at  tbe  cost  of  tbe  said  Anderson  and 
the  other  petitioners,  without  any  reserva- 
tion whatever;  that  said  dismissal  was  upon 


the  merits  of  said  petltloa,  which,  among 
other  things.  Involved  tbe  question  of  tbe 
liability  of  these  defendants  upon  the  same 
claim  or  account  here  set  forth,  and  tbe  mat- 
ters now  in  Issue  between  tbe  parties  were 
thereby  adjudicated. 

(5)  These  defendants  further  say  that  tbe 
said  Anderson  Is  Indebted  to  them  In  a  large 
sum  of  money,  to  wit,  in  tbe  sum  of  $790, 
for  tbe  following  Items  of  property,  to  wit: 
181  rails  24  feet  long,  30  and  40  pound  rail, 
1670;  two  hoisting  drums  and  frictions,  $200; 
and  one  saw  gummer,  Dlston  make — all  of 
which  items  of  property  were  loaned  by  these 
defendants  to  one  H.  O.  Hossard,  and  used 
by  blm  in  a  phosphate  mine  near  Julietb, 
Florida,  and  were  there  found  by  tbe  said 
Anderson  some  time  in  tbe  summer  of  1900, 
and  were  by  him  converted  to  bis  own  use. 
Wherefore  these  defendants  say  that  the 
said  Anderson  is  Indebted  to  these  defend- 
ants in  tbe  sum  of  $790,  which  sum  they  are 
ready  and  willing  to  offset  against  blm  claim, 
and  pray  Judgment  of  tbe  court  for  any  bal- 
ance found  in  tbeir  favor. 

Tbe  plaintiff  Joined  issue  on  tbe  first  and 
second  pleas,  and  moved  to  strike  tbe  third 
plea,  and  to  require  amendment  of  the  fourth 
and  fifth  pleas. 

On  tbe  17tb  day  of  February,  1904,  the 
court  ordered  a  reformation  of  tbe  third  and 
fourtb  pleas,  and  on  tbe  23d  day  of  March, 
1904,  tbe  court  struck  out  tbe  fiftb  plea. 
Then  followed  a  trial  by  a  Jury,  a  verdict  and 
Judgment  for  the  plaintiff.  From  this  Judg- 
ment tbe  defendant  sued  out  a  writ  of  error. 

Tbe  first  error  assigned  is  that  tbe  court 
erred  In  its  order  of  February  17,  1904,  strik- 
ing the  tblrd  and  fourth  pleas.  This  order 
Is  as  follows:  "This  cause  came  on  to  be 
heard  on  motion  to  compel  a  reformation  of 
the  third  and  fourtb  •  •  •  pleas,  and  tbe 
same,  being  considered.  Is  sustained."  From 
this  it  would  seem  that  the  court  did  not 
strike  these  pleas.  There  was  no  motion  to 
reform  tbe  third  plea,  but  a  motion  to  strike 
it.  The  trial,  however,  proceeded  as  if  tbe 
third  plea  had  been  stricken  out  The  court 
so  regarded  It,  and  in  this  there  was  no  er- 
ror. This  plea  presented  a  defense  available 
under  the  general  Issue,  and  ought  to  have 
been  stricken  out 

There  was  no  error  in  tbe  order  requiring 
a  reformation  of  the  fourtb  plea.  This  was 
a  bad  plea  both  In  form  and  substance. 

The  second  assignment  of  error  is  that  the 
court  erred  in  its  order  filed  March  23,  1901, 
striking  tbe  fifth  plea.  There  does  not  ap- 
pear to  be  any  motion  to  strike  this  plea, 
but  only  a  motion  to  reform;  and  this  last 
motion  Is  defective  In  not  pointing  out  in 
what  particulars  this  plea  was  defective  and 
needed  reformation.  It  seems  to  us  that,  If 
this  plea  had  followed  tbe  form  prescribed  In 
subsection  6  of  section  1075,  Rer.  St  1892, 
and  had  used  language  making  it  clear  that 
the  tort  involved  was  waived,  and  that  the 
defendant  only  claimed  the  value  of  the  ar- 
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tides  described  Hierein,  the  plea  would  bare 
been  unobjectionable.  These  were  formal 
defects,  and  tbe  plea  could  have  been  amend- 
ed so  as  to  avoid  them  If  tbe  order  of  tbe 
court  bad  pointed  tbem  out,  and  opportuni- 
ty had  been  given  for  amending.  19  Am.  & 
Eng.  Ency.  Pi.  &  Pr.  762.  We  think  tbe  court 
erred  In  striking  out  this  plea. 

Tbe  Judgment  Is  reversed  at  cost  of  de- 
fendant in  error,  with  directions  that  the  de- 
fendants be  allowed  opportunity  for  amend- 
ing the  fifth  plea,  and  for  such  other  pro- 
ceedings as  may  be  conformable  to  law. 

TAYLOB,  P.  J.,  and  HOCKEB,  J.,  concur. 

SHACKLEFORD,  C.  3.,  and  COCKREIX 
and  WHITFIBLD,  JJ.,  concur  in  the  opin- 
ion. 


TOWN  OP  ORMOND  v.  SHAW  et  aL 

(Supreme  Court  of  Florida,  Division  A.    July 
11,  1905.) 

1.  MURIOIPAI.      COBPOBATIORS   —   EzOLUDIRa 

Lands  fboh  lyniiTS—PBOCEDnitB— Parties. 
In  a  proceeding  taken  under  chapter  S197, 
p.  139,  Acts  1903,  to  exclude  lands  from  the 
corporate  limits  of  a  municipal  organization, 
the  husbands  of  married  women  who  are  among 
tbe  owners  of  the  land  so  sought  to  be  excluded 
may  not  be  necessary  parties,  but  they  are  not 
improper  parties ;  and  the  widow  and  executrix 
of  a  deceaiBed  testator  may,  in  the  absence  of  a 
contrary  showing,  be  considered  as  owners  of 
the  land  for  the  purposes  of  such  proceeding. 

2.  Same— Alleoations— OwREBSHiF. 

In  a  proceeding  under  chapter  5197,  p.  139, 
Acts  1903,  to  exclude  lands  from  a  municipal 
organization,  where  the  petition  gives  the  names 
of  the  owners  of  the  land  sought  to  be  excluded 
as  shown  by  the  last  tax  roll  of  the  town,  and 
the  subdivisions  of  the  land  owned  by  each  of 
tbem,  and  alleges  that  of  the  owners  so  given 
all  are  plaintiffs  except  two,  it  sufficiently  al- 
leges tbe  owners  of  the  land  sought  to  be  excluded. 

3.  Same— Petition. 

A  proceeding  under  chapter  5197,  p.  189, 
Acts  1903,  to  exclude  lands  from  a  municipal 
organization,  does  not  aSect  tbe  title  to  the 
land,  nor  does  it  Impose  any  burden  upon  it, 
and  when  tbe  petition  alleges  that  at  least  three- 
fourths  of  the  owners  of  the  lands  sought  to  be 
excluded  are  plaintiffs,  as  required  by  the  stat- 
ute, it  is  sufficient,  even  though  all  the  owneia 
are  not  parties. 

4.  CONSTITUTIORAI,    liAW  —  T1TI.B    OT    ACT  — 
MuNICIPAXmEft— GOVEBWMEHT. 

Chapter  5197,  p.  139,  Acts  1903,  being 
"An  act  to  amend  chapter  4601,  Laws  of  Flori- 
da, approved  June  6,  1897,  being  entitled 
An  act  to  amend  section  720  of  the  Revised 
Statutes  of  the  state  of  Florida,  in  refer- 
ence to  contracting  of  territorial  limits  of 
cities  and  towns,"  is  not  in  conflict  with  the 
provision  of  section  16  of  article  8  of  the  Con- 
stitution that  "each  law  enacted  in  the  Legis- 
lature riiall  onbrace  but  one  subject  and  matter 
properly  connected  therewith,  which  subject 
shall  be  briefly  expressed  in  the  title,"  nor  with 
the  provision  of  section  8  of  article  8  of  the 
Constitution  that  "the  Legislature  shall  have 
power  to  establish  and  to  abolish  municipalities, 
to  provide  for  their  government,  to  prescribe 
their  jurisdiction  and  powers,  and  to  alter  or 
amend  the  same  at  any  time,"  nor  with  article 
2  o^  the  Constitution,  which  ordains  that  "the 


powers  of  the  government  of  the  state  of  Flor- 
ida shall  be  divided  into  three  departments — 
legislative,  executive  and  judicial;  and  no  per- 
son properly  belonging  to  one  of  the  depart- 
ments shall  exercise  any  powers  appertaining  to 
either  of  the  others,  except  in  cases  expressly 
provided  for  by  this  Constitution." 
6.  BviDEROE— Cebtiixbd  Oopt  or  Tax  Roix. 
— Adiussibilixt. 

In  a  proceeding  tmder  chapter  5197,  p.  139, 
Acts  1903,  to  exclude  lands  from  a  municipal 
organization,  a  duly  certified  copy  of  a  portion 
of  the  tax  roll  of  the  town,  which  copy  pur- 
ports on  its  face  to  contain  all  that  relates  to 
the  names  of  owners  and  description  of  lands  in 
controveray  that  appears  in  the  tax  roll,  is 
properly  admitted  in  evidence  to  show  that  tbe 
lands  were  upon  the  tax  roll  of  the  town,  assess- 
ed to  tbe  persons  named  as  owners  thereof. 
&  AppeaI/— Review. 

There  being  evidence  to  sustain  the  find- 
ings of  the  trial  court,  they  will  not  be  dis- 
turbed on  appeal. 
(Syllabus  by  the  CJonrtJ 

Error  to  Circuit  Court,  Volusia  County; 
Minor  S.  Jones,  Judge. 

Proceedings  by  H.  B.  Shaw  and  others 
against  tbe  town  of  Ormond  to  exclude  lands 
from  its  corporate  limits.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

On  October  23,  1903,  a  petition  was  filed 
in  the  circuit  court  for  Volusia  county  under 
the  provisions  of  chapter  5197,  p.  139,  Acts 
1903,  in  which  it  is  alleged  that  Hiram  B. 
Shaw  and  more  than  12  otber  named  per- 
sons "constitute  three-fourths  of  tbe  own- 
ers of  land  in  fractional  sections  10  and  11, 
T.  14  S.,  R.  32  B.,  on  tbe  east  side  of  tbe 
Halifax  river  in  Volusia  county,  Florida, 
which  said  fractional  sections  are  subdivid- 
ed and  mapped  as  'Bellewood,'  'Assessors 
Triton  Beach,'  and  'Triton  Beach,'  maps  of 
which  are  on  record  in  tbe  clerk's  ofiSce  of 
Volusia  county  at  De  Land";  "that  said  sec- 
tions 10  and  11  on  tbe  east  side  of  tbe  Hall- 
fax  river  constitute  a  connected  body  of  land 
one  mile  north  and  south  by  about  one-half 
mile  east  and  west,  constituting  the  north- 
east corner  district  within  the  corporate  lim- 
its of  tbe  town  of  Ormond,  a  municipal  cor- 
poration"; "that  tbe  town  of  Ormond  is  an 
incorporated  town  containing  less  than  150 
qualified  electors,  which,  owing  to  the  ex- 
tent of  its  territory,  has  embraced  within  its 
limits  said  sections  10  and  11  on  tbe  east 
side  of  the  Halifax  river,  forming  the  north- 
east corner  of  the  Incorporated  territory, 
•  •  •  and  said  territory  Is  by  reason  of  Its 
situation  and  distance  from  the  village  of 
Ormond  virtually  and  commensurately  ex- 
cluded from  tbe  benefits  of  the  municipal 
organization,  while  the  said  lands  are  sub- 
jected to  municipal  taxation,  and  these  al- 
legations are  illustrated  by  tbe  map  of  the 
town  of  Ormond,  which  is  attached  to  and 
made  a  part  of  this  petition."  The  territo- 
rial limits  of  the  town  are  set  forth,  and  pe- 
titioners  object  to  being  included  within  the 
corporate  limits  of  said  town  because  their 
lands  are  subjected  to  municipal  taxation 
without  commensurate  benefit  because  they 
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are  on  tbe  opposite  side  of  the  river,  and  a 
long  distance  nortli  of  the  Tillage  proper. 
There  are  no  town  Improvements  of  any  kind 
In  tbe  territory,  nor  Is  any  of  the  money 
exacted  from  petitioners  In  the  way  of  mu- 
nicipal taxation  devoted  to  municipal  pruv 
poses  within  this  territory,  nor  is  petition- 
ers' property  In  any  sense  "town  property." 
Tbe  owners  of  the  land  In  said  sections  10 
and  11  as  shown  by  the  last  tax  roll  of  the 
town  of  Ormond  are  given,  and  It  Is  alleged 
that  of  the  owners  so  given  all  are  plaintiffs 
except  two.  Petitioners  applied  to  the  cir- 
cuit court  "for  an  order  excluding  fractional 
sections  ten  (10)  and  eleven  (11),  township 
fourteoi  (14)  south,  range  thirty-two  (32) 
east,  on  the  east  side  of  the  Halifax  river, 
from  tbe  corporate  limits  of  the  town  of 
Ormond." 

A  demurrer  was  filed,  raising  questions  as 
to  proi>er  parties,  ownership  of  the  lands 
sought  to  he  excluded,  the  construction  of 
chapter  5197,  p.  139,  Laws  1903,  and  Its  va- 
lidity under  articles  2  and  8  and  section  16 
of  article  3  of  the  Constitution.  This  de- 
murrer was  overruled,  and  an  answer  was 
filed,  in  which  it  is  stated  that  the  "respond- 
ent admits  that  It  is  a  municipal  corpora- 
tion organized  under  the  general  Incorpora- 
tion laws  of  the  state  of  Florida,  and  that 
its  municipal  boundaries  are  as  set  forth  In 
the  petition.  Respondent  is  not  sufficiently 
advised  to  make  answer  as  to  whether  the 
petitioners  are  the  owners,  respectively,  of 
tbe  several  lots  or  parcels  of  land  alleged  In 
the  i)etltion,  or  as  to  whether  petitionera 
constitute  three-fourths  of  the  owners  of 
land  m  fractional  sections  10  and  11,  T.  14 
S.,  R.  32  B.,  on  tbe  east  side  of  tbe  Halifax 
river,  as  alleged  In  the  petition.  Respond- 
ent therefore  denies  each  of  said  allegations, 
and  iMsys  strict  proof  thereof.  Respondent 
denies  that  tbe  territory  embraced  in  said 
sections  10  and  11  on  the  east  side  of  the 
Halifax  river  Is  virtually  and  commensurate- 
ly  excluded  from  the  benefits  of  tbe  mtmic- 
Ipal  organization,  and  denies  that  tbe  lands 
of  the  petitioners  are  without  commensurate 
benefit  therefrom.  Respondent  says  that  the 
exhibits  attached  to  said  petition  show  that 
Mid  sections  10  and  11  on  the  east  side  of 
tbe  Halifax  river  have  been  fuliy  platted 
and  subdivided  into  lots,  and  respondent  says 
that  said  lands  have  not  been  divided  into 
blocks,  with  Intersecting  streets,  for  tbe  rea- 
son that  the  owners  thereof  have  not  been 
wlllbig  to  dedicate  lands  for  street  purposes, 
and  to  condemn  the  same  according  to  law 
would  involve  great  expense,  and  be  a  griev- 
ance to  petitioners;  and  respondent  says 
that  petitioners,  by  reason  of  their  unwill- 
ingness to  dedicate  lands  for  street  purposes, 
are  estopped  to  complain  that  streets  have 
not  been  opened  up  through  their  lands,  and 
money  spent  thereon.  Respondent  admits 
that  the  revenues  of  the  town  are  not  ex- 
pended upon  the  private  roads  in  said  lands, 
and  says  that  tbls  respondent  has  no  legal 


light  to  so  spend  the  revenues  of  the  town; 
that  respondent  is,  and  ever  has  been,  will- 
ing to  open  up  and  assume  control  of  public 
streets  through  said  lands,  and  maintain  the 
same  in  proper  repair  by  the  expenditure  of 
a  proper  proportion  of  the  revenues  of  the 
town  thereon,  but  has  been  defeated  in  said 
purpose  by  the  refusal  of  the  owners  there- 
of to  dedicate  lands  for  such  streets  and 
highways,  and  tbe  unwillingness  of  such 
owners  to  dedicate  to  the  town  such  private 
roads  as  now  obtain  through  said  lands,  so 
that  the  public  revenues  can  lawfully  be  ex- 
pended in  tbe  maintenance  and  repair  there- 
of. Respondent  further  says  that  said  lands 
became  a  part  of  tbe  municipality  more  than 
ten  years  ago;  that  many  of  the  present 
owners  of  said  lands  and  their  grantors  and 
ancestors  have  continuously  participated  in 
the  municipal  organization,  have  voted  at 
tbe  municipal  elections,  and  held  and  exer- 
cised offices  in  the  municipal  government, 
and  especially  that  of  membership  in  tbe 
town  council,  during  all  of  which  time  tbe 
Said  lands  have  been  in  tbe  same  condition 
as  at  present;  and  respondent  says  that  pe- 
titioners are  estopped  from  questioning  the 
benefits  derived  by  them  from  the  municipal 
organization,  and  that  tbe  relief  sought  by 
said  petition  should  be  denied." 

On  the  22d  day  of  June,  1901,  tbe  court 
made  the  following  order:  "This  day  this 
cause  came  on  to  be  beard  upon  the  peti- 
tion, answer,  and  evidence  submitted  by  the 
respective  parties,  and  was  argued  by  coun- 
sel, and  thereupon,  upon  consideration  there- 
of, the  objection  of  the  petitioners  to  having 
fractional  sections  ten  and  eleven,  township 
fourteen  south,  range  thirty-two  east,  on  the 
east  side  of  the  Halifax  river.  Included  in 
tbe  limits  of  tbe  town  of  Ormond,  is  sustain- 
ed, and  said  described  territory  Is  hereby 
excluded  from  tbe  corporate  limits  of  said 
town. 

"Done  and  ordered  in  open  court  at  De 
Land,  Florida,  this  22nd  day  of  June,  A.  D. 
1904. 

"Minor  S.  Jones,  Judge." 

A  writ  of  error  was  taken  from  this  order, 
and  the  following  errors  are  assigned  here: 

"(1)  Tbe  court  erred  in  overruling  respond- 
ent's demurrffl:  to  the  petition  in  said  cause. 

"(2)  The  court  erred  in  admitting  In  evi- 
dence the  certified  copy  of  a  portion  of  the 
tax  roll  of  tbe  town  of  Ormond  pertaining 
to  the  premises  in  question. 

"(3)  The  court  eired  in  denying  respond- 
ent's motion  for  a  new  trial. 

"(4)  The  court  erred  in  entering  Judgment 
against  respondent  and  in  favor  of  petition- 
ers. 

"(5)  The  court  erred  in  entering  Judgment 
excluding  the  territory  and  lands  mentioned 
In  the  petition  from  tbe  corporate  limits  of 
tbe  town  of  Ormond." 

Isaac  A.  Stewart  and  Bgford  BIy,  for 
plaintiff  in  error.  Oeo.  M.  Robbins,  for  de- 
fendants in  error. 
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WHITFIELD,  J.  (after  Btatlng  the  facts). 
Tbe  first  ground  of  tbe  demurrer  to  tbe  pe- 
tition Is  tbat  it  falls  to  show  any  Interest 
that  requires  the  Joinder  therein  of  several 
of  the  petitioners.  Among  the  petitioners  are 
the  names  of  men  who  join  with  their  wives, 
and  also  the  names  of  a  widow  and  an  execu- 
trix, while  the  petition  shows  the  wives 
in  one  case  and  tlie  deceased  husband  and 
testator  in  the  other  to  be  the  owners  of 
the  property  sought  to  be  excluded  from  the 
municipality.  It  is  urged  that  where  the 
wives  own  the  property  sought  to  be  ex- 
cluded from  the  municipality  the  husbands 
BLould  not  be  made  parties,  and  also  that  in 
the  case  of  tbe  deceased  husband  and  testa- 
tor the  widow  and  executrix  do  not  appear  to 
be  tbe  owners  of  the  land.  Even  if  tbe  hns- 
bands  are  not  necessary  parties,  they  are  not 
improper  parties,  and  the  widow  and  execu- 
trix of  a  deceased  testator  may,  in  the  ab- 
sence of  a  contrary  showing,  be  considered 
the  owner  of  land  for  the  purpose  of  getting 
it  excluded  from  a  municipality  in  a  proceed- 
ing of  this  character. 

The  second  and  third  grounds  of  the  de- 
murrer are  that  the  petition  does  not  show 
the  lands  respectively  owned  by  the  several 
plaintiffs,  and  that  it  does  not  show  who  are 
the  owners  of  tbe  lands  which  it  Is  sought  to 
exclude.  Tbe  petition  gives  the  names  of 
"the  owners  of  the  land  In  said  sections  10 
and  11  as  shown  by  the  last  tax  roll  of  the 
town  of  Ormond,"  and  the  subdivisions  own- 
ed by  each  of  them,  and  alleges  that  of  tbe 
owners  so  given  all  are  plaintiffs  except  two. 
This  is  a  sufficient  allegation  of  the  owners 
of  the  land  sought  to  be  excluded. 

It  Is  also  contended  that  the  petition  is  de- 
fective in  that  It  shows  that  all  of  the  lands 
sought  to  be  excluded  from  tbe  municipality 
are  not  owned  by  the  petitioners,  and  that 
consequently  the  rights  of  absent  owners  are 
Involved.  The  act  provides:  "That  when 
any  Incorporated  town  (or  dty)  containing 
less  than  one  hundred  and  fifty  qualified 
electors  shall,  owing  to  extent  of  territory, 
have  embraced  within  Its  limits,  any  lands 
which  may  from  distance  or  other  cause  be 
virtually  or  commensurately  excluded  from 
the  benefits  of  such  municipal  organization 
it  shall  be  lawful  for  any  owner  or  owners 
of  such  lands  or  three-fourths  of  them  desir- 
ing to  have  the  same  excluded  from  such  cor- 
porate limits  and  Jurisdiction,  to  apply  by 
petition  to  the  circuit  court  In  and  for  the 
county  in  which  said  incorporated  tovm  is 
situated,  setting  forth  in  said  petition  the 
limits  of  such  Incorporated  town  as  then  ex- 
isting and  the  grounds  of  his  or  their  objec- 
tion to  being  included  within  the  limits  of 
such  corporation,  whereupon  the  said  circuit 
court  shall  order  notice  of  said  application 
to  be  served  upon  the  mayor  of  said  town  or 
dty  and  appoint  a  day  for  the  hearing  of 
such  application.  If  upon  the  bearing  of  said 
application  tbe  said  court  shall  sustain  tbe 


said  objection,  tbe  said  tract  or  tracts  of 
land  shall  be  so  excluded.  Sucb  petition  may 
be  heard  and  determined  by  said  court  in 
term  time  or  vacation,  and  any  question  of 
fact  may  be  determined  by  said  court  witb- 
out  a  Jury."  Tbe  proceeding  under  this  act 
does  not  affect  the  title  to  the  land,  nor  does 
it  impose  any  burden  upon  it,  and  it  is  not 
necessary  to  do  more  than  comply  with  the 
requirements  of  the  act,  and  for  at  least 
three-fourths  of  the  owners  oi  the  territory 
to  move  for  its  extension.  Tbe  act  is  not 
subject  to  tbe  criticism  tbat  it  applies  only 
where  lands  are  owned  Jointly.  It  is  a  gen- 
eral act,  and  is  intended  to  apply  to  all  cases 
in  which  land  Included  within  a  municipali- 
ty may,  from  distance  or  other  cause,  be  vir- 
tually or  commensurately  excluded  from  tbe 
benefits  of  such  municipal  organization. 

The  contention  that  the  act  under  which 
this  proceeding  is  bad  conflicts  with  section 
16  of  artikcle  8  of  the  Constitution  in  tbat 
the  provisions  of  tbe  act  are  Inconsistent 
with  and  entirely  foreign  to  tbe  subject  ex- 
pressed in  its  title,  is  not  well  foonded.  Tbe 
title  Is  "An  act  to  amend  chapter  4601,  Laws 
of  Florida,  approved  June  5,  1897,  being  enti- 
tled An  act  to  amend  section  720  of  the  Revis- 
ed Statutes  of  the  state  of  Florida,  in  refer- 
ence to  contracting  of  territorial  limits  of 
cities  and  towns."  Acts  1908,  p.  139,  c.  5197. 
The  subject  of  section  720  of  the  Revised  Stat- 
utes and  chapter  4601,  Laws  of  Florida,  as 
well  as  of  the  act  here  considered,  chapter 
5197,  Is  the  contracting  of  territorial  limits  of 
cities  and  towns,  and  all  the  provisions  of  each 
one  of  said  acts  have  reference  to  such  sub- 
ject, and  are  matters  properly  connected  there- 
with. The  lands  sought  to  be  excluded  from 
the  municipality  in  this  proceeding  do  not 
affect  tbe  contiguity  of  tbe  remainder  of  the 
lands  in  tbe  corporate  limits  of  the  town. 

It  is  Insisted  that  the  provisions  of  chapter 
S197,  p.  139,  Acts  1903,  conflict  with  article  2 
of  the  Ck>n8tltution,  which  provides  tbat  "the 
powers  of  the  government  of  the  state  of 
Florida  shall  be  divided  into  three  depart- 
ments— legislative,  executive  and  judicial; 
and  no  person  properly  belonging  to  one  of 
the  departments  shall  exercise  any  powers 
appertaining  to  either  of  the  others,  except 
in  cases  expressly  provided  for  by  this  Con- 
stitution." 

It  was  held  by  this  court  in  the  case  of 
City  of  Jacksonville  v.  L'Engle,  20  Fla.  344, 
tbat  the  power  conferred  upon  county  com- 
missioners by  chapter  3025,  p.  80,  Acts  of 
1877,  which  was  similar  to  that  conferred 
upon  the  circuit  courts  under  the  act  here 
considered,  was  not  strictly  Judicial  within 
tbe  prohibition  of  the  Constitution.  If  not 
strictly  judicial,  so  as  to  prohibit  its  exercise 
by  persons  belonging  to  the  executive  depart- 
ment, yet  such  power  involves  the  exercise 
of  quasi  Judicial  Judgment  and  discretion, 
and  it  may  be  conferred  upon  tbe  circuit 
court  under  the  provision  of  section  11  of 
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article  8  of  the  Gonstltatloii,  wbicb,  In  de- 
fining the  Jurisdiction  of  circuit  courtfl,  gives 
to  them  original  Jurisdiction  of  certain  sped- 
fled  matters  "and  of  such  other  matters  as 
the  Legislature  may  provide."  The  Constitn- 
tion,  by  section  8  of  article  8,  provides  that 
*^e  Legislature  shall  have  power  to  estab- 
lish and  abolish  municipalities,  to  provide 
for  their  government,  to  prescribe  their  Juris- 
diction and  powers,  and  to  alter  or  amend 
the  same  at  any  time."  Under  this  provision 
it  is  competent  for  the  Legislature  by  law 
to  exclude  from  a  municipality  a  portion  of 
the  lands  within  its  limits.  The  Constlta- 
tlon  also  provides  by  section  24  of  article  8 
that  "the  Legislature  shall  establish  a  uni- 
form system  of  comity  and  municipal  govern- 
ment, which  shall  be  applicable,  except  in 
nees  where  local  or  special  laws  are  provid- 
ed by  the  Legislature  that  may  be  inconsist- 
ent therewith."  Under  this  provision  the 
L^lslatnre  may,  by  genoral  law,  provide  for 
excluding  lands  from  the  limits  of  incor- 
porated municipalities,  and  the  power  may 
be  confared  upon  the  circuit  courts  to  de- 
termine the  matters  involved  In  the  proceed- 
ings for  such  exclusion. 

The  second  assignment  of  error  Is  that  "the 
court  erred  in  admitting  In  evidence  the  certi- 
fied copy  of  a  portion  of  the  tax  roll  of  the 
town  of  Ormond  pertaining  to  the  premises 
in  qnestloiL"  The  copy  of  the  portion  of 
the  tax  roll  offered  In  evidence  and  objected 
to  is  certified  by  the  tax  collector  of  the 
town  of  Ormond  "to  be  a  true  and  exact 
copy  of  the  tax  roll  of  the  town  of  Ormond 
for  the  year  1903,  covering  the  districts 
known  as  Bellwood,  Assessors  Triton  Beach, 
and  Triton  Beach,  as  far  as  the  names  of 
owners  and  description  of  property  assessed." 
This  copy  of  a  portion  of  the  tax  roll  pur- 
ports on  its  face  to  contain  all  that  relates  to 
the  names  of  owners  and  descriptions  of  land 
in  controversy  that  appears  In  the  tax  roll, 
and  It  was  properly  admitted  in  evidence  to 
show  that  the  lands  were  upon  the  tax  roll 
of  the  town  assessed  to  the  persons  named 
as  owners  thereof.  Such  copy  was  admissible 
to  show  the  names  of  persons  to  wbom  the 
lands  In  controversy  were  assessed  by  the 
town,  which  was  proper  evidence  in  this  pro- 
ceeding. 

Under  the  third  assignment  of  error  it  is 
contended  that  there  was  no  sufildent  show- 
ing as  to  the  ownership  of  the  lands  sought 
to  be  excluded,  and  that  the  evidence  failed 
to  show  a  case  of  virtual  or  commensurate 
exchislMi  fn»n  the  benefits  of  the  municipal 
organization.  In  a  proceeding  of  this  char- 
acter the  title  to  the  lands  is  not  Involved, 
and  under  the  facts  of  the  case  the  ownership 
ml  the  land  Is  sufildently  shown  by  the  tax 
roll  made  by  the  town;  at  least  in  the  ab- 
sence of  any  evidence  to  the  contrary.  After 
a  consideration  of  the  evidence,  we  caimot 
■ay  it  falis  to  show  that  the  lands  in  contro- 
vert ars  virtually  or  commensurately  ex- 


cluded from  the  benefits  of  the  mnnldpal  or- 
ganization, and  the  finding  of  the  circuit 
court  will  not  be  disturbed. 

Plaintiff  in  error  in  conclusion  argues  that 
the  petitioners  are  in  such  laches  in  bringing 
this  proceeding  that  relief  should  be  denied 
them.  Cbapter  6197,  which  authorises  three- 
fourths  of  the  owners  of  the  land  to  take  this 
proceeding,  was  enacted  In  1903,  and  amends 
cbapter  4601,  which  did  not  contain  such 
provision;  and  as  the  petition  In  this  case 
was  filed  on  October  23,  1903,  laches  cannot 
be  Imputed  to  the  petitioners. 

The  Judgment  is  affirmed. 

SHACKLEFOBD,  G.  J.,  and  OOCKBELL, 
J.,  concur. 

TAYLOB,  P.  J.,  and  HOOKER  and  PARK- 
Him  JJ.,  concur  In  the  opinion. 


GRAHAM  T.  HERLONQ. 

(Supreme  Court  of  Florida,  Division  A.    July 
11,  1905.) 

Sfecitio  Pebivbhancb— Delitcbt  or  Chat- 
tels. 

As  a  general  rule,  a  court  of  equity  will 
not  require  the  spedfic  delivery  of  chattelB,  un- 
less the  bill  alleges  such  chattels  to  be  of  pe- 
culiar value  and  character,  the  loss  of  which 
could  not  be  fully  compensated  in  damaKes. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Spedfic  Ferformance,  S(  199-205.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty; James  T.  Wills,  Judge. 

Bill  by  Z.  C.  Eerlong  against  James  H. 
Oraham.  Decree  for  complainant,  and  de- 
fendant appeals.    Reversed. 

Evans  Halle  and  Horatio  Davis,  for  ap- 
pellant   Bryan  &  Bryan,  for  appellee. 

SHACKLBFORD,  C.  J.  This  is  a  suit  in 
equity,  instituted  by  the  appellee  against  the 
appellant  in  the  circuit  court  for  Alachmi 
county,  whereby  it  is  sought  to  have  appel- 
lant deliver  over  to  appellee  certain  shares 
of  railroad  stock,  which  it  is  alleged  liad 
been  pledged  to  appellant  by  appellee  to  se- 
cure certain  indebtedness.  A  general  de- 
murrer was  interposed  to  the  bill,  which  was 
overruled,  and  from  this  interlocutory  order 
an  appeal  was  entered  to  this  court  The 
bill  does  not  allege  that  the  chattels  were  of 
peculiar  value  and  character,  the  loss  of 
which  could  not  be  fully  compensated  In 
damages.  No  special  grounds  are  shown  for 
the  intervention  of  a  court  of  equity,  and  the 
bill  should  not  be  entertained.  McGuIlom  v. 
Morrison,  14  Fla.  414;  Dorman  v.  McDon- 
ald (Fla.)  86  South.  52;  City  of  Jacksonville 
V.  Massey  Business  College  (Fla.)  36  South. 
432;  Florida  Packing  and  Ice  Co.  v.  Carney 
(Fla.)  88  South.  602. 

It  follows  that  the  Interlocutoiy  order  ap- 
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pealed  from  mmt  be  rerened,  with  direc- 
tions to  sustain  tbe  demurrer;  the  appellee 
to  pay  tbe  costs  of  this  appeaL 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TATLOE,  P.  J,  and  HOCKBR  and  PARK- 
HILL,  JJ.,  concur  in  tbe  opinion. 


JACKSON  T.  JACKSON. 
<SnpTeme  Court  of  Florida.     April  14,  1903.) 

In  Banc.  Appeal  to  Circuit  Court,  Duval 
County ;  R.  if.  Call,  Judge. 

Bill  br  Bee  Jackson  aeainat  Annie  Jackson. 
Decree  for  defendant,  and  complainant  app^ila. 

Walker  &  Sliaylor,  for  appellant  H.  B.  Bow- 
den,  for  appellee. 

PER  CURIAM.  DismlsBed,  on  motion  of 
counsel  for  appellee. 


JACKSONVILLE  ST.  RY.  CO.  T.  PORTER 
et  al. 

<Supreni«  Court  of  Florida,  Division  A.    Feb. 
24,  1903.) 

Error  to  Circuit  Court,  Daval  County;  R. 
M.  Call,  Judge. 

Action  by  Susan  H.  Porter  and  another 
agalost  the  Jacksonville  Street  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
brings  error. 

Jno.  EX  Hartridge,  for  plaintiff  in  error.  D. 
U.  Fletcher,  for  defendants  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


KEEN  ▼.  BROWN. 

{Supreme  Court  of  Florida,  Division  A.    Fel>. 
8.  1903.) 

Error  to  Circuit  Court,  Columbia  County ; 
John  F.  White.  Judge. 

Action  by  Sherod  S.  Keen  against  Jeff.  J>. 
Brown.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

A.  J.  Henry,  for  plaintiff  In  error.  W.  M.. 
Ives,  for  defendant  in  error. 

PER  CURIAM.   The  Judgment  is  afDrmed. 


LIGHTON  T.  TOWNSBND  et  at 
(Supreme  Court  of  Florida.     April  23,  1903.) 

In  Banc  Appeal  to  the  Circuit  Court,  Duval 
County ;   R.  M.  Call,  Judge. 

Bill  by  James  P.  Lighton  against  Jennie  IL 
Townaend  and  another.  Decree  for  defendants, 
and  complainant  appeals. 

Geo.  U.  Walker  and  Porcher  L'Engle,  for 
appellant.    R.  H.  Ligett  and  W.  B.  Owen,  for 

appellee  W.  M.  Angus. 

PER  CURIAM.  The  appeal  is  quashed  on 
modem  of  counsel  for  appellees. 


LOUISVILLE  &  N.   R.  CO.  t.  ELLI& 
(Supreme  Court  of  Florida,  Division  A.    Jan. 
20,  1908.) 

IBJrror  to  Circuit  Court,  Washington  County; 
Evelyn  C  Maxwell,  Judge. 

Action  by  Thomas  M.  Ellia  against  the  Lonis- 
TiUe  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

John  H.  Carter,  for  plaintiff  in  error.  Lid- 
don  &  Began,  for  defendant  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


MARSTON  et  al.  t.  LOUISVILLE  ft  N.  R. 
CO. 
(Supreme  Court  of  Florida,  Dtvlsion  A.    March 
81,  1903.) 

Error  to  Circuit  Court,  Escambia  County; 
Evelyn  C.  Maxwell,  Judge. 

Action  by  Frank  Marston  and  another  against 
the  Louisville  &  Nashville  Railroad  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error. 

Liddon  ft  Elaran,  for  plaintitEs  in  error.  W. 
A.  Blount,  for  defendant  in  error. 

PER  CURIAM.    The  Judgment  Is  affirmed. 


MATTAIR  et  al.  t.  STATB  ex  rel.  MIKBLL. 

(Supreme  Court  of  Florida,  Division  A.    March 
10,  1903.) 

Error  to  Circuit  Court,  Snwannee  Coonty; 
John  F.  White,  Judge. 

Action  by  Lottie  M.  Mattair  and  othera 
against  the  state  on  the  relation  of  Mary  K. 
Mikell.  Judgment  for  defendant,  and  plain- 
tiffs bring  error. 

M.  E.  Broom&  for  plaintifCB  in  error.  F.  I* 
Rees,  for  defendant  in  error. 

PER  CURIAM.    The  Judgment  ia  afflrmed. 
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No.  15,40a 

CHEVAIiIiBT  et  al.  v.  PETTIT. 

(Sapreme  Court  of  Lionisiana,  May  22,  1905. 

On  Rehearing,  June  80,  1906.) 

L  ESTOFPEI.    BT    WaBRANTT— AlTIB-AOQUIB- 

ID  Tttlb. 

Where  all  the  parties  to  an  act  of  par- 
tition, but  one,  hare  estopped  themselves  &om 
contesting  the  legality  and  regnlaritr  of  the 
proceedings,  and  warranted  the  title  of  the  pur- 
chaser, and  the  one  not  so  estopped  dies,  leav- 
ing aa  his  h^rs,  throngh  representation,  the 
parties  so  already  estopped,  the  latter  cannot, 
through  sndi  acquisition  of  an  additional  inter- 
est in  the  property,  attack  the  title  of  the  pur- 
chaser or  the  r<^[iilarity  of  the  proceeding. 
The  maxini,  "qaon  de  evictione  tenet  actio, 
eandem  agentem  repellit  ezceptio,"  bars  the  at- 
tack. Beneficiary  heirs,  no  less  than  heirs  pure 
and  simple,  are  bound  by  the  estoppel  warranty 
of  those  tbroni^  whom  they  inherit 

On  Rehearing. 

2.  Pabtitioii  Sau  — Pubohab*  —  Enfobot- 
umm. 

This  to  a  suit  asking  for  a  decree  ordering 
defendant  to  comply  specifically  with  the  terms 
and  conditions  of  a  contract  of  sale  into  which 
be  had  entered.  Under  the  facts  of  the  special 
case.  Judgment  is  rendered  in  favor  of  the 
plaintiff. 

3.  TuTBix  AD  Hoo— Appointment  op  Moth- 

KB. 

Where  the  father  of  minor  children  has 
died,  there  is  no  legal  objection  on  account  of 
her  sex  to  the  appointment  by  the  court  of  the 
motlier  aa  the  tutrix  ad  hoc  of  some  of  the 
minors,  defendants  in  a  partition  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Ouardian  and  Ward,  |  25.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Pariah  of 
Orleans;   Fred  D.  King,  Judge. 

Action  by  Marie  Julia  Chevalley  and  oth- 
ers against  William  F.  Pettlt  Judgment  for 
defendant  and  plalntitTs  appeal.    Reversed. 

Dlnkelsplel  &  Hart,  James  Boyd  Grlnnage, 
Jr.,  George  Gnstavd  Kronenberger,  and  Rapp 
&  Weiss,  for  appellantt.  Edwin  N.  Wbltte- 
more,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  On  the  lltb  of  March, 
1871,  Gaspard  Schreiber,  the  father  of  Peter 
Gardere  Schreiber,  Pauline  Schreiber,  Mary 
Schreiber,  Mary  Elizabeth  Schreiber,  John 
Schreiber,  Iioulslana  Schreiber,  and  Loots 
Edward  Schreiber,  Issue  of  his  marriage 
with  Marie  Jerls  Bonaml,  purchased  for  his 
said  children,  then  minors,  from  Mrs.  Mary 
Helen  GriSen,  by  act  before  Eusebe  Bouny, 
notary  public  for  the  pariah  of  Orleans,  two 
lots  of  ground  in  the  city  of  New  Orleans, 
together  with  the  buildings  and  improve- 
ments thereon,  situated  In  the  faubourg  St. 
Joseph,  formerly  in  the  city  and  parish  of 
Jefferson,  then  in  the  Sixth  District  of  New 
Orleans,  In  the  square  bounded  by  Camp, 
Penlston,  Chestnut,  and  Gen.  Taylor  streets. 
The  act  of  purchase  showed  that  the  prop- 
erty was  acquired  with  funds  donated  to  his 
said  children. 
89  SO.— 8 


On  March  22,  1880,  Peter  Gardere  Schreib- 
er filed  a  petition,  reciting  that  be  and  four 
others  were  co-proprietors  of  said  property; 
that  it  was  not  susceptible  of  division  In 
kind;  that  a  sale  of  the  property  was  neces- 
sary to  effect  a  partition  of  the  same  desired 
by  himself;  that  the  father  of  all  of  said  co- 
proprietors  was  dead,  and,  as  he  left  no  prop- 
erty, his  succession  had  not  been  opened, 
and  no  tutor  had  been  appointed  to  represent 
the  said  minors;  that  it  was  necessary  that 
an  appraisement  of  the  said  property  be 
made,  and  that  a  notary  public  should  be  au- 
thorized to  make  a  partition  of  the  price  of 
said  real  estate  among  the  co-proprietors; 
that  a  tutor  should  be  appointed  to  represent 
the  four  minors.  He  prayed  that  his  mother, 
Mrs.  M.  J.  Schreiber,  mother  and  natural 
tutrix  of  the  minors  Mary  Schreiber,  John 
Schreiber,  Louisiana  Schreiber,  and  Louis  E. 
Schreiber,  be  appointed  tutrix  in  their  be- 
half, to  represent  the  Interest  of  said  minors; 
that  said  tutrix  and  Mary  Elizabeth  Schreib- 
er, wife  of  E.  J.  Dorsey,  and  Pauline  Schreib- 
er, wife  of  Martin  Milhas  (said  husbands 
therein  joined  to  authorize  their  said  wives), 
be  duly  cited  to  answer  the  proceedings;  that 
Ernest  Commagere,  notary  public,  be  desig- 
nated, before  whom  the  acts  necessary  to  ef- 
fect the  desired  partition  should  be  passed; 
that  Messrs.  H.  B.  Arbo  and  A.  Grebert  be 
appointed  to  appraise  said  property;  that 
the  property  be  sold,  pursuant  to  law,  after 
due  proceedings  had  In  the  premises,  and  the 
proceeds  thereof  partitioned  among  said  pro- 
prietors according  to  their  respective  shares; 
and  for  all  such  further  orders  as  might  be 
legal  and  necessary  In  the  promises. 

On  March  22d  the  court  ordered  that  Mrs. 
Mary  Schreiber,  natural  tutrix  of  said  mi- 
nors, be  appointed  tutrix  to  represent  said 
minors  In  that  proceeding;  that  Ernest  Com- 
magere, notary  public,  be  authorized  to  per- 
form necessary  acts  in  the  premises;  and 
that  Henry  R.  Arbo  and  A.  Grebert  be  ap- 
pointed appraisers. 

On  March  24th  a  citation  issued,  addressed 
to  Mrs.  M.  J.  Schreiber,  natural  tutrix  of  the 
four  minors  (naming  them).  Service  of  this 
citation,  with  accompanying  petition,  was 
made,  as  shown  by  sherurs  return,  on  Mrs. 
M.  J.  Sclurelber,  natural  tutrix,  on  the  25th 
of  March, 

On  the  26th  of  April,  Mrs.  M.  J.  Schreiber 
appeared  before  the  deputy  clerk  of  court 
and  took  an  oath  to  discbarge  her  duties 
under  the  appointment  made  by  the  court; 
the  act  reciting  that  she  was  natural  tutrix, 
and  appointed  tutrix  by  the  court  to  repre- 
sent the  four  minors  in  the  case.  This  oath 
was  signed  by  her  with  her  mark,  but  is  ver^ 
Ified  by  the  deputy  clerk  as  having  been 
sworn  to  and  subscribed  before  Urn. 

On  April  22d  a  notice  was  made  out  in 
the  suit,  directed  to  Mrs.  M.  J.  Schreiber, 
nattural  tutrix  of  the  minors  Mary  Schreiber, 
John  Schreiber,  Louisiana  Schreiber,  and 
Louis  B.  Sdireiber,  notifying  her  that  Judg- 


Digitized  by 


Google 


U4 


39  SOUTHBBN  BEPORTEB. 


(La. 


meat  had  been  rendered  in  the  case  against 
the  defendants.  On  May  5th  Mrs.  Mary  J. 
Schreiber,  as  tutrix,  signed  an  acc^tance  of 
service  of  this  notice. 

On  the  22d  of  April  the  district  court  ren- 
dered a  judgment,  which  was  signed  on  the 
3d  of  May,  decreeing  that  a  partition  be 
made  of  the  property  (describing  It)  by  lld- 
tatlon  and  sale,  and  that  It  be  sold  to  the 
highest  bidder;  that  the  parties  be  referred 
to  Ernest  Commagere,  notary  public,  to  com- 
plete the  partition.  On  the  26th  of  June 
the  property  was  sold  to  Charles  Weiss  for 
$1,880  cash.  It  had  been  appraised  for  $1,- 
500. 

On  the  10th  of  July,  1880,  Peter  Gardere 
Schreiber,  Pauline  Schreiber,  wife  of  Martin 
Hilhos  (and  her  husband  to  assist  her),  Mary 
Elizabeth  Schreiber,  wife  of  Frank  J.  Dor- 
sey  (and  her  husband  to  assist  her),  and 
Mary  J.  Schreiber,  declaring  that  she  appear- 
ed and  acted  in  her  capacity  as  natural  tu- 
trix of  the  minors,  Mary  Schreiber,  John 
.Schreiber,  Louisiana  Schreiber,  and  Louis  B. 
Schreiber,  and  confirmed  as  such  in  con- 
formity with  a  Judgment  dated  March  22, 
1880,  appeared  before  Ernest  Commagere, 
notary  public,  in  order  to  effect  a  partition 
of  the  proceeds  of  the  sale  of  the  property. 
After  reciting  in  the  act  then  passed  the  fact 
of  the  ownership  of  the  property  among  the 
seven  co-proprietors,  and  Its  sale  imder  said 
order  of  court  to  Charles  Weiss  for  $1,880, 
the  notary  proceeded  to  make  a  partition  of 
the  proceeds.  He  established  the  liabilities 
of  the  parties  to  be  $553.82,  deducting  that 
amount  from  $1,880.  He  divided  the  balance 
Into  seven  parts,  of  $185.16  each,  as  due  to 
each  of  the  co-proprietors.  Each  of  said  co- 
proprietors  received  his  portion,  Mrs.  M.  J. 
Schreiber  receiving  the  amount  due  to  the 
four  minors.  These  same  parties  had  al- 
ready on  the  same  day  executed  a  notarial 
act  of  sale,  under  full  warranty,  to  Charles 
Weiss,  the  purchaser. 

On  the  10th  of  July,  1880,  the  notary  pub- 
lic executed  a  certificate  in  which  be  de- 
clared that  by  an  act  passed  before  him  on 
the  10th  of  July,  1880,  purporting  to  be  an 
act  of  partition  between  Peter  G.  Schreiber, 
Pauline  Schreiber  (of  age),  Mary  E.  Schreib- 
er (of  age),  Mary  Schreiber,  John  Schreiber, 
Louisiana  Schreiber,  and  Louis  EJdward 
Schreiber,  the  sum  of  $740.67>/t,  making  of 
each  minor  $185.16*/ti  and  that  she  was  re- 
sponsible to  the  said  minors  in  that  amount, 
wherefore  the  recorder  of  mortgages  was 
requested  to  record  the  certificate  as  a  legal 
mortgage  against  said  tutrix  In  favor  of  her 
said  four  minor  children.  This  certificate 
was  recorded  on  July  12,  1880. 

On  August  25,  1880,  George  Welman  sold, 
for  the  price  of  $500  cash,  to  the  minors  Mary 
Schreiber,  John  Schreiber,  Louisiana  Schreib- 
er, and  Louis  Edward  Schreiber,  by  act  be- 
fore Ernest  Commagere,  notary  public,  cer- 
tain described  property  In  the  Sixth  District 
of  Kew  Orleans;  the  minors  being  represent- 


ed In  the  act  of  sale  by  their  mother,  the 
widow  of  Gaspard  Schreiber,  acting  as  their 
tutrix;  the  act  of  purchase  declaring  that 
the  funds  with  which  the  property  was  pur- 
chased WM«  from  funds  received  by  her  In 
the  partition  made  on  the  16th  of  July  be- 
fore the  notary.  On  the  18tb  of  May,  1886. 
John  Schreiber  and  Louisiana  Schreiber,  as- 
sisted by  her  husband,  George  J.  Both, 
brought  suit  against  Mary  L.  Schreiber,  wife 
of  Alfred  J.  Dolhonde,  assisted  by  her  bus- 
band  and  Louis  Edward  Schreiber,  a  minor, 
asking  for  a  partition  of  the  property  which 
had  been  purchased  by  their  mother  In  their 
names  with  part  of  the  proceeds  which  bad 
been  received  by  her  In  the  first  partition 
suit  which  has  been  referred  to.  The  parties 
to  this  second  partition  suit,  John  Schreiber, 
Louisiana  Schreiber,  Mary  Schreiber.  and 
Louis  Edward  Schreiber,  were  the  four  mi- 
nors on  whose  behalf  their  mother  had  act- 
ed as  tutrix  In  the  first  partition  suit  Mary 
L.  Schreiber,  made  one  of  the  party  defend- 
ants, In  answer  to  tills  demand  for  a  par- 
tition, averred  her  willingness  to  have  this 
property  partitioned,  and  for  a  private  sale 
on  the  terms  proposed  on'behalf  of  the  minor 
Louis  Edward  Schreiber. 

In  the  petition  of  the  plaintiffs  In  this  sec- 
ond partition  suit,  they  averred  that  the  mi- 
nor Louis  Edward  Schreiber  was  without  a 
tutor,  and  they  suggested  that  their  mother 
be  appointed  his  special  tutor,  and  dted  in 
said  capacity,  and  as  bis  mother  and  nat- 
ural tutrix;  also  that  a  special  undertutor 
ad  hoc  be  appointed  to  assist  the  said  spe- 
cial tutor. 

On  the  28th  of  May,  1886,  the  court  or- 
dered, upon  this  application,  that  the  mother. 
Marie  Schreiber,  be  appointed  and  sworn  as 
special  tutor  of  the  minor  Louis  Edward 
Schreiber. 

On  May  1st  Mrs.  Schreiber  took  an  oath 
to  perform  her  duties  as  natural  tutrix  and 
special  tutor  of  Louis  Edward  Schreiber.  On 
June  1st  she  filed  a  petition,  representing 
herself  to  be  the  mother  and  natural  tutrix 
and  special  tutor  appointed  by  the  court, 
in  which  she  stated  that  she  had  been  served 
with  process  In  the  partition  suit  against  the 
minor,  and  that  the  prayer  thereof  had  to 
be  granted,  as  she  knew  no  reason  why  it 
should  not;  that  under  the  drcmnstances  a 
private  sale  should  be  made,  as  the  prop- 
erty was  of  small  value,  and  which  would 
be  exhausted  by  Judicial  expenses.  She 
prayed  for  a  family  meeting  to  deliberate 
on  the  Interest  of  the  minor  In  the  premises, 
and  that  the  special  undertutor  ad  hoc  be 
ordered  to  atiend. 

The  family  meeting  convened,  and  rec- 
ommended a  private  sale  of  the  property. 
The  undertutor  ad  hoc  concurred  In  the  rec- 
ommendation, and  later  the  proceedings 
were  homologated  on  the  petition  of  the 
mother,  appearing  as  special  tutor  ad  hoc, 
and  on  June  21,  1886,  the  sale  was  ordered 
to  be  made,  and  the  partition  effected.    Un- 
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der  these  pioceedlogs  a  sale  of  the  property 
was  made  to  Edward  Dillard,  and  an  act  of 
sale  executed  In  his  favor,  under  foil  war- 
ranty. This  act  was  signed  by  John  Schrelb- 
er,  Lizzie  Roth,  George  F.  Roth,  Mary  L. 
Dolhonde,  Alfted  J.  Dolhonde,  and  Mary 
Schrelber,  as  natural  tntrlx.  On  Septem- 
ber 18,  1881,  on  application  of  Oharles  Weiss, 
the  district  court  for  the  parish  of  Orleans 
conflrmed,  through  a  monition,  the  sale  made 
to  him  on  the day  of . 

On  the  22d  day  of  August,  1895,  Charles 
Weiss  sold  the  property  which  he  had  bought 
to  R  R.  Chevally  for  $3,2S0. 

On  the  30th  of  November,  1903,  the  widow 
and  heirs  of  E.  R.  abevalley  brought  suit 
against  William  F.  Pettit,  alleging  that  on 
the  17th  of  July,  1902,  Strousback  &  Stem, 
auctioneers,  sold  for  their  account  to  him 
the  property  sold  by  Charles  Weiss  to  E.  R. 
Chevalley;  that,  notwithstanding  amicable 
demand,  Pettit  refused  to  comply  with  the 
sale  and  pay  the  price.  They  prayed  that 
be  be  cited  and  decreed  to  do  so.  Defend- 
ant answered,  and,  after  pleading  the  gen- 
eral denial.  Justified  his  refusal  on  the 
gronnd  that  the  title  to  the  property  was 
not  only  cloudy,  but  bad  and  tnvolTed. 

He  assigned  specially  as  objections  that 
Peter  Gardere  Schrelber,  Pauline  Schrelber, 
Mary  Schrelber,  Mary  Eaizabeth  Schrelber, 
John  Schrelber,  Louisiana  Schrelber,  and 
Louis  Edward  Schrelber  became,  while  they 
were  minors,  the  owners  of  the  property; 
that  Peter  Gardere  Schrelber,  after  some  of 
the  said  minors  bad  become  of  age,  and 
some  of  them  bad  married,  brought  suit 
for  the  partition  of  the  property  against 
Pauline  Schrelber,  wife  of  Martin  Milhas, 
Mary  Ellzabetii  Schrelber,  wife  of  F.  T.  Dor- 
sey,  and  the  four  minors,  Mary,  John,  Eliza- 
beth, and  Louis  Edward  Schrelber;  that  the 
proceedings  and  judgments  in  said  parti- 
tion suit  were  wholly  Illegal,  null,  and  void, 
for  the  reason  that  said  four  minors  were 
not  cited  in  said  suit,  because  they  were 
without  a  tutor  or  tutrix,  their  father  being 
dead,  and  their  mother,  Mrs.  M.  J.  Schrelber, 
never  having  been  appointed,  and  never  hav- 
ing taken  the  oath,  qualified,  or  received  let- 
ters, as  their  tutrix,  and  the  order  of  said 
court  appointing  her  tutrix  to  represent  them 
in  said  proceeding  being  Illegal,  null,  and 
void,  she  being  incompetent  to  so  represent 
them  on  account  of  her  sex,  and  being  in- 
competent to  so  represent  them  even  if  said 
order  were  legal,  because,  if  she  ever  took 
oatb  under  said  order,  she  did  not  do  so 
until  after  citation  was  served  on  her,  and 
after  default  was  taken,  and  after  said 
judgment  was  rendered,  and  the  only  oath 
in  said  record  purporting  to  be  hers  pur- 
ports to  be  signed  with  her  mark,  although 
she  could  write  and  sign  her  name,  and  did 
write  and  sign  her  name  in  accepting  service 
of  said  judgment;  that  there  was  no  family 
meeting,  no^  qualified  tutor  or  tutrix,  nor 
ondertator,  for  said  four  minors,  and  said 


court  did  not  swear  the  appraisers  or  ex- 
perts, who  were  sworn  only  by  a  notary  pub- 
lic; that  said  Pauline  Schrelber,  wife  of 
Martin  Milhas,  and  said  Mary  Elizabeth 
Schrelber,  wife  of  E.  J.  Dorsey,  were  not 
legally  in  said  suit,  because  their  husbands 
did  not  authorize  them  therein,  and  were  not 
cited,  and  because  the  citations  served  on 
said  Wives  were  addressed  only  to  them, 
and  the  notices  of  said  judgment  Issued  as 
to  them  were  addressed  only  to  said  wives, 
who  accepted  service  of  said  notices  with- 
out the  authorization  of  their  husbands,  and 
said  wives  were  not  authorized  by  said  court 
in  said  suit;  that  the  public  adjudication  of 
said  property  to  the  said  Charles  Weiss  made 
under  said  judgment,  and  the  act  of  sale  of 
said  property  to  him  following  said  adjudi- 
cation, were  and  are  illegal,  null,  and  void, 
and  said  four  minors  were  not  legally  repre- 
sented therein  b£  their  mother,  said  Mrs.  M. 
J.  Schrelber,  who  had  not  been  appointed, 
and  who  had  not  taken  oath  nor  received 
letters,  and  was  not  qualified  as  their  tutrix, 
"said  act  of  sale  having  been  passed  befcve 
E.  Commagere,  notary  public,  on  July  10, 
1880,  and  a  copy  thereof  being  hereto  an- 
nexed, as  part  hereof." 

And  further  answering,  said  defendant 
said  that  said  seven  persons,  and  particu- 
larly said  four  minors,  were  never  legally 
divested  of  said  property,  and  the  survivors 
of  said  seven  persons,  and  the  children  and 
heirs  of  those  who  are  dead,  are  setting  up 
claims  to  said  property,  and  should  be  made 
parties  and  cited  herein. 

That  said  Peter  Gardere  Schrelber,  said 
Mary  Elizabeth  Schrelber,  widow  of  F.  J. 
Dorsey,  said  John  Schrelb^,  and  said  Louisi- 
ana Schrelber,  wife  of  Alfred  J.  Dolhonde, 
and  her  said  husband,  are  living  in  this  city, 
and  that  said  Pauline  Schrelber,  wife  of  Mar- 
tin Milhas,  died  intestate  in  1895,  leaving  as 
her  sole  heirs  her  seven  children,  all  of 
whom  are  living  in  this  city,  to  wit: 


Martin  MUhaa,  now  28  years  old. 
~^lorence  Milhaa,  now  22  ; 
gust  Lanata. 


Florence  Milhaa,  now  22  years  old,  wife  of  Au- 


Harry  Milhas,  now  21  years  old. 

Bertha  MiIhaa,now  17  years  old,  "t 

Annie  Milhas,  now  16  years  old,  I  minors  without 

Grace  Milhas,  now  12  years  old,   r    tutor. 

Lilian  Milhaa,  now  8  yeara  old,  J 

That  said  Mary  Schrelber,  wife  of  George 
Roth,  and  her  said  husband,  are  both  dead; 
that  she  died  Intestate  in  1889,  at  the  age 
of  26  years,  leaving  as  her  sole  heirs  her 
two  children,  both  of  whom  are  living  in  this 
city,  to  wit: 

Alice  Roth,  now  16  years  old,  and  )  minors,  witb- 
Oeorge  Roth,  now  14  years  old,      J     oat  tutor. 

That  said  Louis  Edward  Schrelber  died 
unmarried  and  intestate  in  1896,  at  the  age 
of  25  years,  leaving  as  his  sole  heirs  bis 
aforesaid  living  brothers  and  sisters  and 
the  aforesaid  minors,  children  of  his  de- 
ceased sisters. 

Defendant   prayed   that    3.   0.    Boilings- 
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wortb,  attorney  at  law,  be  appointed  as 
tutor  ad  hoc  to  tbe  minors  Bertha,  Annie, 
Grace,  and  Lilian  IdilhaB  and  to  the  mlnoiB 
Alice  and  George  Roth,  and  through  said 
tutor  the  said  minora  be  cited  and  made  par^ 
ties;  that  Peter  Gardere  Scbrelber,  Maiy 
Bllzabeth  Schieiber,  widow  of  F.  J.  Dorsey, 
John  Scbrelber,  Louisiana  Scbrelber,  •wife  of 
Alfred  J.  Dolhonde,  Martin  Mllhas,  Harry 
Mllhas,  Therese  Mllhas,  wife  of  August  La- 
nata,  and  said  Lanata  also  be  dted  and  made 
parties;  that  plaintiffs'  demand  be  rejected 
and  dismissed,  and  that  plaintiff  be  con- 
demned to  refund  to  blm  the  sum  of  $200, 
wblcb  amount  be  had  at  the  time  of  the 
promise  of  sale  deposited  with  the  auc- 
tioneer, and  costs  of  suit  J.  C.  HoUings- 
worth  was  appointed  tutor  ad  hoc  of  the 
minors,  as  prayed  for,  and  the  parties  nam- 
ed were  ordered  to  be  cited  and  made  par- 
ties. HoUIngsworth  qualiffed  as  tutor,  and 
the  other  persons  were  cited.  All  of  these 
parties  appeared,  and  for  answer  said  that 
they  adopted  the  answer  filed  by  the  de- 
fendant Pettlt,  and  prayed  that  plaintifls'  de- 
mand be  rejected. 

Objection  having  been  made  by  the  plain- 
tiffs to  the  appearance  of  the  said  parties, 
the  court,  by  the  authority  of  Johnson  t. 
City  of  New  Orleans,  105  La.  149,  29  South. 
355,  sustained  the  same;  reserving  to  them 
the  right  to  bring  a  direct  action  if  such 
they  bad.  They  took  no  further  part  in  the 
case.  On  trial  the  district  court  rendered 
Judgment  in  favor  of  the  defendant  and 
against  the  plaintiffs,  rejecting  their  de- 
mand and  dismissing  their  suit;  also  con- 
demning them .  to  refund  to  the  defendant 
the  sum  of  $200  deposited  by  blm  with  the 
auctioneer. 

The  plaintiffs  appealed. 

Opinion. 

We  are  relieved  from  discussing  the  vari- 
ous objections  urged  to  the  proceedings  had 
and  Judgment  rendered  In  suit  brought  by 
Peter  G.  Scbrelber  for  the  partition  of  the 
property  herein  Inyolved  between  himself 
and  his  co-proprietors.  Assuming  that  those 
objections  were  well  founded,  and  that  the 
sale  of  the  property  and  the  partition  of  the 
proceeds  were  not  at  the  time  binding  upon 
some  of  the  defendants  in  the  case,  matters 
have  taken  sucb  a  shape  since  then  that 
those  objections  can  no  longer  be  successful- 
ly advanced.  The  parties  who  were  Inter- 
ested were  at  liberty  after  that  sale  and  that 
partition  took  place  to  ratify  and  confirm 
them,  and  to  warrant  the  title  of  the  pur- 
chaser, bad  they  thought  proper,  and  they 
bave  done  so. 

An  examination  of  the  statement  of  facts 
will  show  that  all  of  the  parties  to  the  first 
partition  proceedings,  other  than  the  four 
minors  who  were  minors  at  the  time,  Joined 
In  proper  person  in  executing  a  warranty 
deed  to  Weiss,  the  purchaser,  and  received 
their  prop(«tion  of  tbe  purchase  price,  while 


the  fonr  minors,  through  their  mother,  did 
likewise.  We  do  not  think  It  is  claimed  that 
the  parties  so  acting  (other  than  the  four 
minors)  could  thereafter  attack  the  sale  and 
partition  proceedings.  They  were  estopped 
by  their  warranty  from  so  doing.  The  max- 
im, "Quern  de  evlctlone  tenet  actio,  eundem 
agentem  repellit  ezceptio,"  applies  to  their 
case. 

It  will  further  appear  that,  of  tbe  four 
minors  who  were  represented  by  their  moth- 
er in  the  first  itartltlon  proceedings,  three 
thereafter  Joined  in  their  own  proper  behalf 
In  the  partition  proceedings  which  resulted 
In  the  sale  of  a  piece  of  property  which  their 
mother  had  purchased  In  their  name  and  for 
their  benefit  with  a  portion  of  the  proceeds 
which  she  had  received  for  them  from  Weiss, 
the  purchaser  at  the  first  partition  sale,  and 
Joined  In  a  warranty  deed  of  the  property  to 
Edward  Dillon,  who  purchased  that  property 
under  the  second  partition  proceedings,  and 
that  tbe  mother  of  Louis  Edward  Scbrelber, 
acting  on  his  behalf  as  his  special  tutrix,  did 
likewise. 

It  thus  appears  that  all  of  the  parties  to 
tbe  first  partition,  with  the  exception  of  the 
minor  Louis  Edward  Scbrelber,  by  their  own 
personal  acts,  committed  themselves  to  the 
legality  of  the  first  partition  proceedings,  and 
directly  warranted  the  sale  made  to  Weiss 
thereunder.  These  parties  were  all,  there- 
fore, estopped  by  their  warranty  from  at- 
tacking that  title. 

If  It  be  true  that  Loids  Edward  Scbrelber 
was  not  committed  to  the  legality  of  the  pro- 
ceedings In  tbe  first  partition  by  reason  oC 
his  having  been  made  a  party  defendant  In 
the  second,  through  his  mother,  for  the  rea- 
son that  he  was  a  minor  at  that  time,  the 
fact  remains  that  up  to  bis  death,  at  which 
time  be  was  25  or  26  years  of  age,  he  mani- 
fested no  Intention  of  disputing  or  question- 
ing these  proceedings  and  that  sale.  De- 
fendant insists  that  at  his  death  his  right 
to  attack  them  was  unimpaired,  and  that 
right  passed  to  bis  heirs,  and  it  yet  remains 
in'  full  force;  that  among  these  heirs  were 
his  minor  nieces,  who  Inherited  directly  In 
their  own  right,  and  who,  being,  besides 
heirs,  under  benefit  of  Inventory,  Inherited 
their  share  in  that  succession,  freed  from  any 
estoppel  resulting  from  tbe  warranty  which 
bound  their  parents.  Counsel  refer  the  court 
to  Destrehan  v.  Destreban's  Ex'rs,  4  Mart. 
(N.  S.)  567  to  aOl;  Succession  of  the  Misses 
Morgan,  23  La.  Ann.  291,  292;  Calhoun  v. 
Crossgrove,  33  La.  Ann.  1001  to  1005;  Suc- 
cession of  Meyer,  44  La.  Ann.  871,  11  South. 
532;  Civ.  Code,  arts.  1227  to  1241. 
•  Tbe  nephew  and  nieces  of  Louis  Edward 
Scbrelber  did  not  Inherit  in  their  own  right 
in  his  succession,  but  as  heirs  by  representa- 
tion of  their  deceased  mothers.  Tbe  cases 
referred  to  Involved  a  question  of  liability 
to  collation,  and  not  one  of  estoppel  by  rea- 
son of  the  warranty  of  tbe  person  through 
whom  they  Inherited  by  right  of  lepresenta- 
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tlon.  Wlien  tbe  nephews  and  nieces  of  Lon- 
l8  EidwaTd  Schrelber  Inherited  In  his  sncceB- 
slon,  they  at  once  became  bound  by  the  war- 
ranty which  estopped  their  mothers.  The 
right  of  Lonls  Edward  Bchrelb^:  to  dispute 
and  question  the  legality  of  the  proceedings 
In  the  first  partition  proceedings,  and  the 
sale  thereunder  made  to  Weiss,  if  then  ex- 
isting, lapsed  to  the  extent  of  the  inheritance 
which  fell  to  these  particular  heirs  then  in- 
heriting in  the  snccession,  and  which  went 
to  the  aid  and  satisfaction  and  fulfillment  of 
tbe  warranty  of  tbelr  mothers  to  Weiss,  and 
quieted  his  title,  had  any  doubt  In  respect  to 
the  same  existed  before.  Tbe  warranly  of 
the  motheia  was  indlylsible. 

Heirs  under  benefit  of  InTentory,  as  well  as 
heirs  pure  and  simple,  are  bound  by  the  war- 
ranty of  those  through  whom  tbey  Inherit 
by  representation.  In  the  tenth  volume  of 
Laurent,  treating  of  Successions  (section 
496),  the  author  uses  the  following  language: 

"Le  denumdear  pent  6tre  repousse  par  une  fin 
de  non  recevoir  celle  de  I'ezception  de  garantie. 
81  celoi  qnl  donande  la  nuUite,  comme  heritier 
de  celoi  qui  y  a  droit,  est  tenn  lal-meme  de  la 
ganntie,  il  ne  peut  pas  intenter  I'action,  car, 
oblige  de  maintenir  racte,  11  ne  peut  pas  en 
poorsnivre  rannulation.  G'est  ce  que  la  cour 
de  cassation  a  d€cld6  dana  une  espece  oft  I'on 
faisait  une  objection  tr6s  subtile.  L'un  des  co- 
partageants  succMe  fi.  un  coheritier  ft  regard 
dnqud  le  partage  est  nul;  c'£tait  un  interdit  et 
11  n'avait  pas  6t6  represents  au  partage  par  son 
tuteur.  II  fut  Juge  que  le  demandeur  etait  non 
recevable  parce  qu'll  devalt  la  garantie,  or  celui 
qui  doit  garantir  ne  peut  pas  fivincer.  Le  prin- 
oipe  est  incontestable,  mals  la  consequence  qui 
en  reanlte  etait  Inadmissible,  dlsait-on.  Bn  ef- 
fet,  I'obligation  de  garantie  que  contractait  le 
copartageant  Tempechait  d'ezercer  le  droit  qui 
s'onvrait  ft  swi  profit  dans  une  succession  fu- 
ture; n'etait-«e  pas  la  un  pacte  successoire,  et 
on  pare]]  pacte  n'est-il  pas  radicalement  nul? 
La  oour  de  cassation  rfipond,  et  la  reponse  est 
perenu>toire,  qu'll  n'y  avalt  dans  I'espece  aucnne 
eouTention  sur  une  snccession  future,  mais  un 
partage  sur  une  succession  ouverte ;  que  si  la 
garantie  a  laquelle  les  copartageants  sont  tenus 
lea  empechait  d'exercer  un  droit  dans  une  suc- 
cession future,  c'etait  la  une  consequence  des 
principes  gfineraux  de  droit  et  non  d'nn  pacte 
successoire."  Peculier  and  Haime  centre  Vea 
Picard  et  Cons  Cassation  Dalloz,  1860,  vo\.  L 

We  are  of  tbe  opinion  that  tbe  Judgment 
appealed  from  is  erroneous,  and  it  is  hereby 
annulled,  avoided,  and  reversed;  and  it  Is 
now  ordered,  adjudged,  and  decreed  that  plain- 
tUTs  do  have  judgment  against  the  defendant, 
William  F.  Pettlt,  decreeing  and  ordering 
him  to  accept  the  title  and  ownersblp  of  the 
property  herein  offered  and  tendered  to  him 
by  the  plalntUfs,  and  that  he  comply  with 
tbe  obligation  assumed  by  blm  in  respect  to 
tbe  same  on  the  16th  July,  1003,  by  paying 
to  the  plaintiffs  tbe  balance  of  the  price 
which  he  agreed  to  pay  for  the  same;  and 
defendant  is  condemned  to  pay  costs  in  botb 
courts. 

On  Behearlng. 

In  defendant's  application  for  a  rehearing, 
it  ia  nrged: 

First  That  the  court  erred  In  holding 
that  George  and  Alice  Both,  nephew  and 


niece  of  Louis  Edward  Schrelber,  and  chil- 
dren of  his  predeceased  sister,  Mrs.  Rotli,  did 
not  inherit  in  tbelr  own  right  in  his  sacces- 
Bion,  but  by  representation  of  their  deceased 
mother,  and  that  said  children  are  estopped 
from  prosecuting  a  right  of  action  derived 
from  the  succession  of  tbelr  deceased  uncle, 
whose  snccession  consists  of  his  right  of  ac- 
tion for  his  one-seventh  interest  in  the  prop- 
erty described  in  plaintiffs'  petition. 

Second.  That  it  erred  In  holding  that  Mrs. 
Roth  or  her  children  acquired  "an  addition- 
al interest"  In  said  property  by  the  death  of 
Louis  Edward  Schrelber,  and  that  said  chil- 
dren are  barred  by  the  estoppel  of  warranty 
of  their  mother  from  prosecuting  a  right  of 
action  derived  from  the  succession  of  their 
uncle  Louis  Edward  Schrelber. 

Third.  That  Mrs.  Botb  acquired  no  sach 
additional  Interest,  for  she  did  not  survive 
or  inherit  from  Louis  Edward  Schrelber. 

Fourth.  That  said  ctilldren  acquired  no 
such  additional  interest,  and  are  not  barred 
by  the  estoppel  of  warranty  of  their  mother, 
because  they  inherited  nothing  from  their 
mother,  who,  as  found  by  the  court,  bad  part- 
ed with  her  interest  in  said  property  before 
her  death,  and  because  the  only  interest 
ever  acquired  by  said  children  was  Inherited 
by  them  directly  and  In  their  own  right  from 
their  ancle  Louis  Edward  Schrelber,  wlth- 
ont  being  bound  by  any  act  or  obligation  of 
their  mother. 

We  did  not  err  In  holding  that  the  chil- 
dren of  Mrs.  Both  did  not  "inherit  In  their 
own  right,"  but  inherited  by  representation 
of  their  deceased  mother.  Article  897  of  the 
Oivll  Code  is  express  on  that  subject  The 
matter  was  discussed  and  explained  by  us  in 
the  Snccession  of  Meyer,  reported  in  44  La. 
Ann.  871,  11  South.  632. 

Whether  these  children,  by  Inheriting  by 
representation  in  tbe  succession  of  tbe  uncle, 
became  bonnd  by  the  prior  ratification  of 
their  mother  of  the  proceeding^  taken  in  the 
two  partitions,  and  the  sales  made  therein, 
presents  a  different  question. 

On  reconsideration,  we  think  the  court  was 
in  error  In  reaching  that  conclusion.  In  deal- 
ing with  the  subject  of  representation,  the 
Code  declares  (article  894)  that  "representa- 
tion Is  a  fiction  of  the  law  tbe  effect  of  which 
Is  to  put  the  representative  In  the  place, 
degree  and  rights  of  tbe  person  represented." 
This  provision  of  the  law  refers  to  the  status 
and  situation  of  the  party  represented  with 
reference  to  the  particular  succession  in 
wUch  children  are  claiming  to  Inherit. 

Applying  the  fiction  of  the  law  by  assnm- 
Ing  tbe  continued  existence  of  the  mother  of 
these  children  beyond  the  death  of  her  broth- 
er, and  supposing  her  to  have  been  a  claim- 
ant herself  in  that  succession,  no  question  of 
tbe  warranty  of  tbe  sale  made  In  the  parti- 
tion suit  would  have  entered  as  a  factor. 
That  question  would  arise  only  later,  after 
her  rights  as  an  heir  in  the  succession  had 
been  recognized,  and  as  between  herself  and 
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the  party  whose  title  she  might  he  seeking 
to  annal.  We  acted  Inadvisedly  In  enlarging 
the  fiction  bo  as  to  continue  the  mother's 
existence  nntll  after  she  had  taken  the  prop- 
erty In  her  brother's  snccesslon,  and  to  make 
it  then  pass  from  her  to  her  children  struck 
by  warranty  obligations  thrown  upon  It  dur- 
ing this  fictitious  ownership  of  hers  as  an 
heir  In  her  brother's  succession. 

The  error  of  our  conclusion  on  the  subject 
of  the  estopi>el  of  the  Both  children  from 
contesting  the  proceedings  and  sale  in  the 
first  partition  suit  can  be,  and  Is,  recognized 
without  the  necessity  of  a  rehearing.  But 
our  doing  so  requires  at  our  hands  consider- 
ation of  the  grounds  of  objection  raised  by 
the  defendant  which  we  failed  to  pass  upon. 

An  examination  of  the  pleadings  and  state- 
ment of  facts  will  show  that  there  were  two 
partition  proceedings  in  which  Mrs.  Scbrel- 
ber  acted  for  and  on  behalf  of  Louis  Edward 
Schrelber  as  his  tutrix.  The  first  proceed- 
ings and  the  sale  thereunder  are  questioned 
herein.  The  second  proceedings  and  sale  are 
not.  We  direct  our  attention  to  the  grounds 
of  the  objection  urged  against  the  first  par- 
tition proceedings,  and  the  sale  made  there- 
under. These  objections  all  go  to  the  want 
of  authority  of  the  mother  to  have  represent- 
ed Louis  Edward  Schrelber,  and  to  a  claim 
that  they  were  not  properly  made  parties 
to  that  proceeding. 

We  see  no  force  in  the  objection  that  the 
mother,  by  reason  of  her  sex,  was  incapaci- 
tated from  being  appointed  to  represent  the 
minor  Louis  Edward  Schrelber  as  tutrix  or 
curatrlx  ad  hoc.  If  she  had  the  legal  ca- 
pacity to  have  been  appointed  permanently 
as  tutrix  of  that  minor,  she  bad  the  capacity 
to  be  appointed  such  for  a  special  purpose. 
We  think  that  the  court,  in  the  selection  of 
a  person  to  represent  tlie  minors,  acted  ju- 
diciously. As  we  said  in  Mortgage  Co.  t. 
Pierce,  49  La.  Ann.  400,  21  South.  97G,  the 
parent  "would  presumptively  be  much  more 
concerned  In  the  welfare  of  the  children  than 
a  stranger."  Varnado  v.  Lewis,  113  La.  72, 
86  South.  803.  The  proceedings  of  the  first 
partition  suit  are  not  all  before  us. 

We  find  in  the  transcript  an  oath  taken 
by  the  mother  after  the  judgment  of  parti- 
tion, but  in  the  interval  between  the  sale 
and  the  partition  proceedings,  in  which  the 
price  of  the  sale  was  divided  and  distributed. 
In  these  proceedings  she  took  part  as  tutrix. 
Why  an  oath  was  taken  at  that  time,  we  do 
not  know.  Though  she  could  write  her 
name,  that  particular  oath  was  signed  with 
her  ordinary  mark.  We  are  by  no  means 
satisfied  that  this  was  the  only  oath  taken  by 
her.  We  think  It  quite  probable  that  it  was 
supposed  to  be  necessary  that  she  should 
take  an  additional  oath  for  the  purpose  of 
the  partition  proper,  or  tmder  some  proceed- 
ing not  before  us.  In  the  partition  proceed- 
ings she  was  cited  as  tutrix,  and  the  judg- 
ment in  the  partition  proceeding  was  render- 
ed by  the  court  contradictorily  with  her  as 


the  duly  qualified  tutrix  ad  hoc.  At  the  sale 
under  the  judgment,  Charles  Weiss  purchas- 
ed on  the  faith  of  the  proceedings,  and  paid 
the  iMTlce.  That  sale  took  place  on  June  20, 
1880,  and  no  question  was  raised  as  to  the 
legality  of  the  proceedings  and  the  sale  made 
thereunder  until  raised  by  the  purchaser  at 
this  sale.  The  minor  Louis  Edward  Schrel- 
ber lived  at  least  four  years  after  his  majori- 
ty without  manifesting  the  slightest  inten- 
tion of  repudiating  the  action  of  bis  mother 
In  acting  in  her  behalf  in  the  two  partition 
proceedings  referred  to. 

The  syllabus  In  the  case  of  Bruhn  ▼.  Fire- 
men's Building  Association,  42  La.  Ann.  481, 
7  South.  C56,  reads  that: 

"While  it  is  necessary  that  the  proceedings 
should  be  carried  on  contradictorily  with  the 
tutrix  of  the  minors,  when  it  appears  that  she 
participated  therein  and  approved  the  same, 
failure  to  cite  her  will  be  cured." 

In  the  case  before  us  a  repi-eseutative  of 
the  minor  was  cited.  In  Shaffet  v.  Jackson. 
14  La;  Ann.  164,  this  court,  referring  to  a  Ju- 
dicial sale  made  in  a  partition  proceeding, 
and  to  the  objections  urged  to  its  validity, 
said: 

"As  to  the  first  ground  of  nullity,  it  does  not 
appear  that  the  father  of  the  minors  was  ever 
confirmed  by  a  judgment  as  their  natural  tutor, 
or  that  an  undertutor  had  ever  been  appointed, 
but  it  does  not  follow  from  these  facta  Uiat  the 
minor  could  not  b«  sued,  and  that  a  judgment 
rendered  against  him  would  be  necessarily  void. 
Article  116  of  the  Code  of  Practice  provides 
that,  if  the  minor  against  whom  one  intends  to 
prosecute  a  suit  has  no  tutor  nor  curator  ad 
litem,  the  plaintiff  must  demand  that  a  curator 
ad  hoc  be  named  to  defend  the  suit.  In  the 
suit  for  partition  the  plaintiflE  applied  for  and 
obtained  the  appointment  of  a  curator  ad  hoc 
to  defend  the  action,  and,   as  a  purchaser  in 

§ood  faith,  the  minors  must  l>e  held  at  this 
istant  period  to  have  been  properly  represent- 
ed in  the  suit,  or  at  least  to  have  ratified  the 
proceeding  by  their  long  silence  and  acquies- 
cence. Sales  directed  by  the  court  of  probates 
are  judicial  sales,  and  the  purchaser  is  pro- 
tected by  the  decree  ordering  them,  and,  if  the 
court  had  jurisdiction,  the  purchaser  need  not 
look  beyond  the  decree.  Lailande's  Heirs  v. 
Moreau.  13  La.  431." 

See  on  that  subject  Llnman  t.  Biggins,  40 
La.  Ann.  765,  6  South.  49,  8  Am.  St  Bep. 
549;  also  Young  v.  Courtney.  18  La.  Ann. 
194 ;  Crawford  v.  Binion,  46  La.  Ann.  1266, 15 
South.  693;  McCoy's  Heirs  v.  Derbonne,  109 
La.  315,  33  South.  326 ;  Civ.  Code,  art  1289. 

Under  the  special  facts  of  this  particular 
case,  we  are  of  the  opinion  that  our  original 
opinion  should  remain  undisturbed,  and  it  is 
hereby  so  decreed. 


80UTHEBN  BT.  CO.  ▼.  JONES.* 

(Supreme  Court  of  Alabama.    April  18,  1905.) 
1.  BAiutoADB  —  Collision    a.t    OBossiNoa— 

CONTBIBUTOBT      NeOLIQEKOX   —   QUESTIONS 
FOB  JUBT. 

Code  1896,  f  3441,  requires  engineers  and 
conductors  of  railroads  to  stop  their  trains  be- 
fore crossing  the  tracks  of  another  road,  and 

•Rabearins  denlad  Jun*  n,  1M6. 
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not  to  proceed  until  they  know  the  way  to  be 
clear.  A  condnctor  of  a  street  car,  on  reaching 
the  croasing  of  a  railroad  on  a  dark,  rainy,  ana 
Rtonny  ni^t,  itopped  his  car,  alighted  there- 
from, and  walked  to  the  center  of  the  railroad 
track,  and  after  looking,  and  hearing  no  train 
approach,  signaled  the  motorman  to  cross. 
When  the  car  reached  the  track,  the  con- 
ductor got  aboard  thereof,  bnt  before  it  had 
succeeded  in  clearing  the  track,  it  was  struck 
by  a  box  car  attached  to  the  front  end  of  an 
approaching  train,  which  was  running  at  a 
rapid  rate  of  speed,  withoat  signals  or  lights  to 
give  warning  of  its  approach.  Held,  that 
whether  the  conductor — who  was  killed  in  the 
collision — violated  the  statute,  and  was  thus 
guilty  of  contributory  negligoice,  was  a  ques- 
tion for  the  Jury. 

[BSd.  Note. — For  cases  in  jwint,  see  vol.  41, 
Cent.  Dig.  Railroads,  |  950.] 

2.  Sauk— Fboxiiiate  Caubx. 

A  municipal  ordinance  required  persons  in 
charge  of  street  cars  to  stop  the  same  before 
crossing  railroad  tracks,  and  made  It  the  duty 
of  the  conductor  to  alight  from  the  car  and 
"walk  across  the  track  in  front  of  the  car. 
A  condnctor  of  a  street  car  stopped  his  car  on 
approaching  a  railroad  crossing  on  a  dark  night. 
but,  instead  of  walking  across  the  railroad 
track,  only  walked  to  the  middle  thereof,  and 
there  waited  for  the  street  car,  which  was 
struck  by  a  train  which  approached  unseen  and 
withont  warning.  Held,  that  whether  the  con- 
dnctor'a  death,  which  resulted  from  the  col- 
lision, was  proximately  caused  by  his  negligence 
in  failing  to  comply  literally  with  the  ordinance 
by  proceeding  all  the  way  across  the  railroad 
track,  was  a  question  for  the  jury. 

3.  ConniTUARCK— Gbrera.1,  Obdeb— Ei^ct. 

A  general  order  continuing  all  cases,  ac- 
tions, motions,  and  proceedings  pending  and  not 
otherwise  disposed  of  until  the  next  term  of 
court  does  not  keep  a  motion  for  a  new  trial 
alive  and  empower  the  court  to  entertain  such 
motion  at  a  subsequent  term,  against  the  ob- 
jection of  the  party  opposing  the  same. 

[E^d.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  New  Trial,  |  816.] 

Appeal  from  Clrcnlt  Court,  JetTerson  Coun- 
ty; A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  Gertrude  T.  Jones,  as  adminis- 
tratrix of  ESbert  N.  Jones,  deceased,  against 
the  Sonthem  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Afflimed. 

James  Weatherly,  for  appellant  Frank  S. 
Wblte  &  Sons,  for  appellee. 

TTSON,  J.  This  action  was  brotight  to 
recover  damages  for  wrongfully  causing  the 
death  of  Elbert  N.  Jones,  plaintiff's  Intes- 
tate, as  the  result  o'f  a  collisioa  between  an 
electric  car,  of  which  he  was  conductor,  and 
a  frelgbt  train  of  defendant.  The  trial  re- 
sulted in  a  Judgment  for  plaintiff,  from  which 
the  defendant  prosecutes  this  appeal. 

The  three  counts  of  the  complaint  upon 
which  the  canse  was  tried  ascribed  his  death 
to  the  negligence  of  the  defendant's  agents 
or  servants  in  the  management  of  the  freight 
train.  To  these  counts  the  defendant  inter- 
posed the  plea  of  the  general  issue  and  two 
special  pleas  of  contributory  negligence.  The 
first  of  these  special  pleas  alleged,  among 
other  things,  "that  the  death  of  the  plaln- 
tifl's  intestate  was  proximately  caused  by 


his  own  Cfreless  and  reckless  disregard  of 
his  own  safety,  in  this:  that  in  violation  of 
section  3441  of  the  Code  of  Alabama  the  said 
plaintiff's  Intestate,  who  was  in  charge  of 
the  train  of  the  Birmingham  Railway,  Light 
&  Power  Company,  failed  to  canse  his  train 
to  come  to  a  full  stop  within  one  hundred 
feet  of  said  crossing,  or,  if  such  stop  was 
made,  that  he  proceeded  across  the  cross- 
ing before  he  knew  the  way  to  be  clear,  and 
that  in  fact  the  way  was  not  clear,  and  by 
reason  of  said  way  not  being  clear,  and  by 
reason  of  the  reckless  conduct  of  plaintiff's 
Intestate  as  aforesaid,  his  death  was  caus- 
ed." The  second  plea  alleges  a  negligent 
disregard  and  violation  by  plalntifTs  intes- 
tate of  an  ordinance  of  the  city  of  Birming- 
ham which  made  It  "the  duty  of  persons  In 
charge  of  cars  on  the  street  railways  of  said 
city  to  cause  the  same  to  come  to  a  full  stop 
before  crossing  at  the  place  at  which  a  street 
railroad  crosses  a  steam  railroad;  and  after 
causing  such  car  to  come  to  a  full  stop  It 
shall  be  the  duty  of  the  conductor  to  alight 
from  the  car  and  walk  across  the  track  in 
front  of  the  car  at  those  crossings  at  which 
no  flagman  or  watcliman  is  regularly  sta- 
tioned." 

The  first  contention  ttrged  upon  our  con- 
sideration Is  that  the  evidence  imdlsputedly 
and  withont  adverse  Inference  supported  the 
averments  of  one  or  both  of  these  pleas,  and 
therefore  the  affirmative  charge  requested  by 
defendant  should  have  been  given.  The  col- 
lision occurred  early  in  the  morning,  before 
daylight.  The  night  was  very  dark,  rain 
was  falling,  and  the  wind  blowing.  The 
place  was  at  the  intersection  of  the  crossing 
of  the  tracks  of  defendant  and  the  street  car 
company,  whose  tracks  cross  nearly  at  right 
angles  to  each  other.  The  defendant  bad 
two  tracks  (a  side  and  a  main  track)  at  this 
crossing,  covering  a  space  of  more  than  12 
feet.  The  collision  occurred  on  the  main 
track,  which  was  furtherest  from  the  point 
at  which  the  electric  car  approached  the 
crossing.  There  was  a  structure  consisting 
of  a  shed  and  platform  that  obstructed  the 
view  of  those  operating  the  electric  car, 
which  would  have  prevented  them  from  see- 
ing the  approaching  freight  train,  had  it 
been  properly  lighted,  until  they  had  gotten 
on  the  side  track.  The  place  was  also  near 
to  another  railroad  upon  which  trains  were 
at  the  time  being  operated,  and  to  the  Sloss 
furnaces.  The  evidence  tended  to  show  that 
the  freight  train,  which  was  composed  of  13 
box  cars,  was  being  pushed  at  a  rapid  rate 
of  speed  by  an  engine  attached  to  the  end 
furtherest  from  the  crossing,  and  that  it 
approached  the  crossing  In  the  dark,  with- 
out giving  signals  of  warning,  and  without  a 
light  on  the  end  of  the  box  car;  that  the 
electric  car,  before  going  on  the  crossing, 
came  to  a  full  stop;  that  the  deceased  alight- 
ed from  it,  walked  ahead  of  it  to  the  center 
of  the  main  track,  and  after  looking  in  the 
direction  of  the  approaching  freight  train 
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Signaled  tbe  motorman  to  cross.  In  obedi- 
ence to  his  signal  tbe  electric  cat  proceeded 
to  cross  the  tracks,  and  when  tbe  front  end 
of  it  reached  tbe  middle  of  tbe  main  track 
tbe  conductor  got  aboard  of  it  wbile  moYlng, 
but  before  it  could  cross  tbls  track  It  was 
struck  by  a  box  car  attached  to  tbe  front  end 
of  the  freight  train,  knocking  tbe  electric 
car  some  00  feet,  and  producing  bis  death. 

The  first  point  relied  upon  seems  to  be  that 
these  tendencies  of  the  evidence  do  not  af- 
ford an  adverse  inference  to  the  conclusion, 
as  matter  of  law,  that  tbe  Intestate  violated 
the  duty  Imposed  upon  him  by  section  3441 
of  tbe  Code  of  1886.  It  is  said  it  is  hardly 
possible  to  conceive  that  this  conductor, 
charged  with  the  duty  of  knowing  the  way 
to  be  clear  for  his  car,  could  not,  with  tbe 
highest  possible  exercise  of  diligence,  have 
discovered  the  approach  of  the  freight  train 
in  time  to  have  avoided  tbe  collision — at 
least  in  time  to  save  himself.  Aside  from 
the  con8iderati(Hi  that  tbe  plea  characterizes 
his  conduct  as  reckless,  and  therefore  neces- 
sary to  be  proven,  we  do  not  think  it  can  be 
declared  as  a  matter  of  law  that  he  was 
guilty  of  negligence  on  account  of  a  viola- 
tion of  tbe  statute  which  proximately  con- 
tributed to  his  death,  but  that  the  determi- 
nation of  tiiat  question  was  for  the  Jury.  In 
the  recent  case  of  Southern  Eallway  Co.  v. 
Bonner,  37  South.  702,  it  was  said:  "By  the 
statute  (Code  1896,  g  3441)  It  is  provided  with 
reference  to  engineers  and  conductors  that, 
after  stopping,  and  before  proceeding  to  run 
a  train  over  a  railroad  crossing,  they  must 
'know  the  way  to  be  clear.'  This  provision 
is  to  be  construed  as  requiring  knowledge 
not  only  tliat  the  crossing  Is  free  from  im- 
mediate obstruction,  but  free  trom  danger 
of  such  obstruction  as  ought  reasonably  to 
be  expected.  It  does  not,  however,  require 
knowledge  'that  the  way  will  continuously 
remain  clear  against  all  after-occurring,  ex- 
traordinary, unanticipated,  and  unascertain- 
able  happenings." "  In  that  case  it  was  in- 
sisted, as  here,  that  the  defendant  was  en- 
titled to  tbe  affirmative  charge  because  of  a 
violation  of  tbe  statute  by  the  engineer  who 
was  killed,  and  for  whose  death  damages 
were  sought  to  be  recovered.  In  that  case 
the  engineer  did  not  leave  his  engine  to  see 
that  the  way  was  clear,  as  did  the  plalntUfs 
Intestate,  but  remained  on  it  until  it  was 
struck.  And  in  that  case  the  only  testimony 
going  to  show  that  tbe  engineer  discharged 
his  duty  under  the  statute  was  the  testimony 
of  the  fireman,  who  stated  that  ills  train 
came  to  a  stop  before  going  upon  the  cross- 
ing; that  the  engineer  looked  up  and  down 
tbe  track,  and  that  he  (the  fireman)  did  tbe 
same  thing,  before  attempting  to  cross;  that 
the  way  was  clear;  that  they  proceeded 
across  tbe  track  and  their  engine  was  run 
into  by  a  car  having  no  headlight  except  a 
lantern  fixed  In  the  place  usually  filled  by  the 
headlight;  that  there  was  a  string  of  cars 
which  somewhat  obscured  their  view  before 


going  upon  the  crossing;  that  there  were  no 
cars  standing  upon  the  main  line  track, 
where  the  collision  occurred,  when  they 
started  to  cross;  that  no  whistle  was  blown 
and  no  bell  rung  by  the  colliding  train;  that 
the  night  was  dark,  and  that  they  were  pro- 
ceeding across  slowly  when  stricken.  On  these 
facts  this  court  held  that  tbe  question  of 
whether  the  pleas  of  contributory  negligence 
were  sustained  was  proper  for  tbe  determina- 
tion of  tbe  jury.  In  the  case  under  consider^ 
ation  the  way  was  clear  when  the  car  started, 
but  the  danger  arose  subsequently,  which,  un- 
der the  evidence,  the  Jury  was  authorized  to 
find  was  not  reasonably  to  be  expected;  for 
certainly  tbe  intestate  was  not  required,  as 
matter  of  law,  under  tbe  circumstances,  to 
anticipate  the  negligence  of  those  in  charge 
of  the  freight  train.  He  had  a  right  to  as- 
sume, in  discharging  the  duty  imposed  upon 
him  by  the  statute,  that  tbe  defendant's 
agents  and  servants  would  not  violate  the 
statute  which  imposed  the  same  duty  upon 
them  of  knowing  their  way  to  be  clear;  and 
that  they  would  not  violate  the  ordinance  of 
the  city  imposing  upon  them  the  duty  to 
have  a  light  on  tbe  forward  end  of  the  train, 
and  to  give  continuous  signals  by  blowing 
tbe  whistle  or  ringing  the  bell. 

This  brings  us  to  a  consideration  of  tbe 
next  insistence — that  the  second  special  plea 
was  proven  as  a  matter  of  law.  This  con- 
tention proceeds  upon  the  theory  tliat  tbe 
evidence  shows  without  dispute  that  plain- 
tiffs  Intestate  violated  tbe  ordinance  in  not 
going  across  tbe  main  track,  a  distance  of 
about  2%  feet  trom  where  be  stood,  before 
signaling  his  car  to  proceed;  tliat  he  only 
went  to  the  center  of  that  track  on  which 
the  collision  occurred,  while  tbe  ordinance  re- 
quired him  to  "walk  across"  It  It  may  be 
conceded  for  tbe  purposes  of  this  case  that 
he  did  not  literally  comply  with  tbe  mandate 
of  the  ordinance,  and  that  be  was  guilty  of 
negligence  in  not  so  doing,  yet  we  do  not 
think  it  can  be  affirmed,  as  matter  of  law, 
that,  his  negligence  in  this  respect  proximate- 
ly contributed  to  his  injury.  It  cannot  be 
afllrmed  with  any  degree  of  certainty  that, 
had  be  gone  beyond  the  track,  be  would  have 
discovered  the  approaching  train,  and  there- 
by have  avoided  the  collision;  or,  on  falling 
to  discover  its  approach,  that  be  would  not 
have  been  in  the  position,  of  peril,  as  he  was, 
after  boarding  his  car.  It  may  be  be  would 
have  made  the  discovery,  or  it  may  be  he 
would  have  been  in  a  safe  place  on  his  car 
when  the  collision  occurred,  had  he  walked 
across  the  track;  but  this  will  not  suffice  aa 
a  predicate  for  an  affirmative  instruction. 
His  negligent  act,  in  order  to  defeat  a  re- 
covery, must  have  been  the  proximate  cause 
of  his  death,  not  the  remote  cause  or  a  mere 
condition.  Proximate  cause,  as  applicable  to 
cases  of  contributory  negligence,  is  defined 
to  be:  "A  want  of  ordinary  care  upon  the 
part  of  a  person  injured  by  the  negligence 
of  another  is  itself  a  proximate  cause  of  the 
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inJoiT,  maklns  such  want  of  ordinary  care 
contributory  negligence  on  tbe  part  of  the 
person  Injured,  when,  acting  concnrrently 
and  in  combination  with  the  negligence  com- 
plained of,  sncb  -want  of  ordinary  care,  in 
natural  and  contlnuons  sequence,  unbroken 
by  any  Intervening,  independent,  efficient 
cause,  results  In  the  Injory,  which,  but  for 
such  want  of  ordinary  care  on  the  part  of 
tbe  person  Injured,  would  not  have  occurred. 
But  when  a  person  injured  by  the  negligence 
of  another  Is  himself  guilty  of  carelessness 
or  a  want  of  ordinary  care,  which  is  a  mere 
condition  or  remote  cause  of  his  injury,  fol- 
lowed by  a  subsequent,  intervening,  inde- 
pendent, and  efficient  cause,  to  wit,  the  neg- 
ligence of  tbe  party  complained  of,  as  the 
true  or  proximate  cause  of  the  injury,  such 
carelessness  or  want  of  ordinary  care  upon 
tbe  part  of  the  person  injured,  not  being  a 
bar  to  an  action  by  him  to  recover  for  the 
Injuries  Inflicted  upon  Iilm,  may  be  spoken 
of  as  remote  in  tbe  chain  of  causation;  that 
Is,  a  want  of  ordinary  care  which,  however 
cnlpable  In  Itself,  did  not  contribute  to  tbe 
Injury  as  a  proximate  cause  thereof."  7  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  881.  So  then 
clearly,  unless  It  can  be  affirmed  as  matter  of 
law — which  it  cannot — that  the  negligence  of 
defendant's  agents  in  charge  of  the  freight 
train  was  not  the  subsequent,  Intervening, 
independent,  and  efficient  cause  of  Jones' 
death,  the  question  of  proximate  cause  was 
one  for  the  Jury.  Milwaukee  Railway  Co.  v. 
Kellogg,  04  U.  S.  469,  474,  24  L.  Ed.  266. 
The  charge  requested  was  properly  refused. 

The  only  other  assignment  of  error  Insisted 
on  Is  the  refusal  of  the  trial  court  to  grant 
the  motion  for  a  new  trial.  This  motion  was 
made  on  the  last  day  of  the  term,  and  was 
heard  at  a  subsequent  term.  The  general 
order  of  continuance  "that  all  cases,  actions, 
motions,  and  proceedings  pending  in  this 
conrt,  not  otherwise  disposed  of  at  this  term 
of  court,  be,  and  the  same  are,  continued  gen- 
erally until  the  next  term  of  this  court,"  did 
not  keep  the  motion  alive,  and  the  court  was 
without  power  at  the  subsequent  term  to  en- 
tertain it,  against  the  objection  of  plaintifT. 
Ex  parte  Highland  Ave.  &  Belt  R.  Co.,  lOS 
Ala.  221, 17  Soutb.  182,  and  cases  there  cited. 

Affirmed. 

llcCLBLLAN,  G.  X,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concurring. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

MERRILL. 

(Snpreme  Conrt  of  Alabama.    June  30,  1905.) 

1.  Teixobaphs— FAiLxrax  to  Sxno  MsssAaB— 

Pbxsuuptions. 

The  (allnre  of  a  telegraph  company  to  send 
a  message  is  a  breach  of  Its  entire  contract,  and 
raises  a  presumption  of  negligence  which  it  baa 
tbe  burden  of  disproving. 

(ESd.  Note. — For  cases  in  point,  see  vol.  45, 
Ceiat  Dig.  Telegraphs  and  Telephones,  |  61.] 


2.  Same— Questions— SuFFiciEROT  or  Pueas. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  pleas  alleging 
that  plaintiff  resided  outside  the  free  delivei? 
limits,  and  that  his  agent  did  not  deposit  with 
the  company's  receiving  ofiScer  a  special  charge 
to  cover  the  cost  of  delivery,  and  did  not  advise 
that  officer  of  the  fact  that  plaintiff  resided 
beyond  the  free  delivery  limits,  and  the  receiv- 
ing officer  had  no  knowledge  of  that  fitct,  and 
further  alleging  that  plaintiff  had  an  office  with- 
in the  free  delivery  limits,  but  bis  office  was 
closed  at  the  times  in  question,,  were  bad  in 
that  they  failed  to  show  that  the  telegraph 
company  promptly  transmitted  the  message  to 
its  operator  at  the  town  where  plaintiff  resided. 
8.  Demand  fob  Jubt— Sionatube. 

Smce  Acts  1896-97,  p.  808,  §  11,  requiring 
the  demand  for  a  jury  to  be  mdorsed  on  the 
pleadings,  does  not  make  such  requirement  man- 
datory, and  the  demand  for  a  jury  is  not  a 
pleading  within  rule  4  of  practice  (Code  1806, 
p.  1186),  requiring  pleadings  to  be  signed  by 
counsel,  the  demand  for  a  jury  need  not  be 
signed  by  plaintiff  or  by  his  attorney. 

4.  Evidence  —  Conclusions    or    Witnkss— 
Questions  or  Law. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  a  question  ask- 
ing the  sender  of  the  message  whether  he  con- 
sidered plaintiff  liable  for  the  charges  was  ob- 
jectionable as  calling  for  the  opinion  of  the 
witness  on  a  question  of  law. 

5.  Witnesses— Cboss-Examination. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  where  the 
sender  of  the  message  testified  that  be  sent  an- 
other message  to  plaintiff  besides  the  one  for 
which  the  action  was  broughL  and  did  not  re- 
member whether  plaintiff  had  repaid  him  for 
the  charges  or  not,  it  was  not  error  to  exclude 
a  question  asked  on  cross-examination  as  to 
whether  plaintiff  ever  paid  witness  for  any  mes- 
sages except  the  one  on  which  suit  was  brought. 

6.  BviDKNOK— Conclusions  of  Witness. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message  it  was  not  com- 
petent for  the  company's  agent,  whose  duty  it 
was  to  receive  the  message  from  the  sender  and 
deliver  it  to  the  operator  for  transmission,  to 
testify  that  he  did  all  in  his  power  to  get  the 
message  off,  and  that  everything  was  done  by 
the  operator  and  other  agents  in  the  office  to 
get  it  off. 

7.  Witnesses— Testing  RxoomeonoN. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  where  the 
agent  who  received  the  message  testified  to  the 
minute  as  to  the  time  he  received  it,  it  was 
proper  on  cross-examination  to  test  his  recol- 
lection by  asking  him  as  to  the  time  he  receive! 
the  first  message  for  transmission  on  the  day 
preceding. 
&  Teleokafeb  — Authobitt    ov    RECEiviHa 

AOENT. 

In  the  absence  of  evidence  to  the  contrary, 
it  is  presumed  that  the  agent  of  a  telegraph 
company  for  the  reception  of  messages  for  trans- 
mission Itas  authority  to  bind  the  comjpany  bv 
bis  agreement  as  to  the  time  for  sendmg  sucn 
messages,  even  to  the  extent  of  disregarding  the 
regulations  as  to  the  hours  of  opening  and  clos- 
ing the  company's  office  at  the  place  to  which 
a  message  is  to  be  sent 

8.  Same— Duty  to  Transmit  Message- Sen- 
deb's  Risk— Extent. 

A  telegraph  company's  agent  received  a 
measage  for  transmission  at  6:16  p.  m.,  and 
told  the  sender  that  the  office  at  the  city  to 
which  the  message  was  to  be  sent  had  closed 
at  6  o'clock,  and  that  tlie  message  would  be 
received  at  the  sender's  risk.  The  sender  there- 
upon told  the  agent  that  a  train  would  pass 
that  city  at  about  7  o'clock,  and  that  it  could 
be  reached  at  that  time,  and  that  the  agent  was 
ther«b    The  agent  was  in  fact  at  the  office  on 
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the  day  in  qvestton  between  the  houis  of  6:20 
and  7:50  p.  m.  Held,  that  it  was  the  dnty  of 
the  telegraph  company  to  transmit  the  message 
b7  7  p.  m.,  and  it  could  not  delay  such  trans- 
mission until  the  next  morning,  the  risk  as- 
sumed by  the  sender  being  that  the  agent  at  the 
office  to  which  the  message  was  to  be  sent 
would  not  be  in  his  office,  and  not  that  such 
agent,  if  present  at  the  omce,  would  decline  to 
answer  a  call  made  on  him  and  receive  the 
message. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Gent.  Dig.  Telegraphs  and  Telephones,  |  83.] 

10.  Sake  —  Mentai,    Anguish  —  Fboxiicate 
Oaubb— Question  fob  Jubt. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message  announcing  the 
dangerous  Illness  of  plaintiff's  wife,  whether 
plaintiff  suffered  mental  pain  because  of  being 
unable  to  be  with  his  wife  when  she  died,  and, 
if  so,  whether  defendant's  failure  to  transmit 
and  deliver  the  telegram  was  the  proximate 
cause  of  plaintiff's  inability  to  be  with  his  wife 
and  the  resulting  mental  pain,  held,  under  the 
evidence,  questions  for  the  jury. 

Appeal  from  Cleburne  Oounty  Court ;  T.  J. 
Btirton,  Judge. 

"To  be  officially  reported." 

Action  by  W.  B.  Merrill  against  the  West- 
em  Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

The  complaint  contained  two  counts,  which 
alleged,  in  effect,  that  the  defendant,  a  cor- 
I>oration  organized  and  doing  business  for 
the  receipt  and  transmission  of  telegraphic 
messages,  received  for  transmission  a  mes- 
sage from  one  A.  S.  Alexander,  addressed  to 
the  plaintiff  at  Edwardsville,  advising  plain- 
tiff of  the  serious  illness  of  plaintiff's  wife 
at  Birmingham,  and  saying  that  she  would 
probably  live  no  more  than  a  day ;  that  said 
Alexander  delivered  and  paid  for  said  mes- 
sage as  agent,  and  on  behalf  of  plaintiff; 
that  said  message  was  delivered  for  trans- 
mission to  the  defendant  in  Birmingham, 
Ala.,  at  about  5  o'clock  p.  m.  on  the  8th  day 
of  June,  1902,  the  defendant  being  then  no- 
tified that  the  person  whose  illness  was  men- 
tioned in  the  message  was  the  wife  of  the 
plaintiff,  and  that  it  was  necessary  that  the 
dispatch  be  sent  at  once ;  that  the  defendant 
received  the  message,  accepted  the  payment 
therefor,  but  did  not  forward  the  message 
to  Edwardsville  until  the  next  day,  and  that 
In  the  meantime  the  wife  of  plaintiff  had 
died;  and,  among  other  damages,  claimed 
that  plaintiff  had,  by  reason  of  the  failure 
to  send  and  deliver  such  message,  been  unable 
to  see  his  wife  before  her  death,  thereby  suf- 
fering much  mental  pain  and  anguish.  The 
defendant,  when  the  case  was  called  for  trial, 
moved  to  strike  the  same  from  the  Jury  dodc- 
«t  and  continue  It  on  the  ground  that  the 
demand  for  a  Jury  trial,  which  was  indorsed 
on  the  complaint,  was  not  signed  by  the  plain- 
tiff or  by  his  attorney.  This  motion  was  de- 
nied. Thereupon  the  defendant  demurred  to 
the  complaint  upon  the  following  grounds: 
First,  that  It  did  not  appear  that  the  plain- 
tiff was  injured  in  person  or  estate  by  the 
alleged  negligence  of  the  defendant;  second. 


that  the  complaint  did  not  aver  that  the  de- 
fendant was  informed  or  put  on  notloe  that 
the  plaintiff  would  come  to  Birmingham,  or 
was  expected  to  come  there,  upon  the  deliv- 
ery of  the  message;  third,  that  It  was  not 
alleged  that  the  agency  of  the  sender  of  the 
message  was  disclosed  to  the  defendant; 
fourth,  that  it  was  not  alleged  that,  if  the 
message  had  been  transmitted.  It  could  have 
been  delivered  to  the  plaintiff  on  the  8tb 
day  of  June,  1902.  The  demurrer  to  the  com- 
plaint was  overruled,  and  thereupon  the  de- 
fendant filed  three  pleas.  The  first  plea  was 
the  general  Issue.  The  gist  of  the  second 
plea  was  to  the  effect  that  the  message  was 
written  upon  one  of  the  blanks  of  the  defend- 
ant company,  and  purported  on  its  face  to 
be  received  upon  an  agreement  that  It  would 
be  delivered  free  within  the  established  free 
delivery  limits  of  the  terminal  office,  and 
that  for  a  delivery  at  a  greater  distance  a 
Special  charge  would  be  made ;  that  the  plain- 
tiff lived  beyond  such  free  delivery  limits, 
and  the  defendant  did  not  then  know  this, 
and  was  not  so  Informed,  when  the  message 
was  handed  in;  and  that  no  consideration 
was  paid  for  the  delivery  of  said  message  be- 
yond the  free  delivery  district  The  third 
plea  was  similar  to  the  second,  except  that 
It  further  stated  that  the  plaintiff  had  an 
office  within  the  free  delivery  district,  but 
that  the  message  was  handed  the  defendant 
late  on  Sunday  evening,  and  that  the  office 
of  the  plaintiff  was  closed  at  that  time. 
The  plaintiff  demurred  to  the  special  pleas, 
alleging  as  a  ground  of  demurrer  that  said 
pleas  failed  to  aver  that  the  defendant 
promptly  and  with  due  diligence  transmitted 
said  message.  This  demurrer  was  sustained. 
The  recitals  of  the  facts  applicable  to  the 
opinion,  contained  therein,  are  deemed  suffi- 
cient for  an  understanding  thereof. 

Walker,  Tillman,  Campbell  &  Morrow,  for 
appellant    McCar^  &  Merrill,  for  appellee. 

TT80N,  J.  The  complaint  contains  two 
counts,  and  each  predicates  a  right  of  recov- 
ery upon  a  breach  of  contract  by  defendant 
for  its  failure  to  transmit  and  deliver  a  tele- 
gram received  from  plaintiff's  agent  Aber- 
crombie,  at  Birmingham,  to  be  sent  to  plain- 
tiff at  Edwardsville,  containing  the  informa- 
tion of  the  serious  Illness  of  the  latter's  wife. 
W.  U.  Tel.  Co.  ▼.  Cunningham,  99  Ala.  814, 
14  South.  579.  These  counts  were  amended 
so  as  to  meet  certain  objections  pointed  ont 
In  the  demurrer  Interposed  to  each  of  them. 
This  demurrer  was  reflled  after  the  amend- 
ments were  allowed,  and  overruled  by  the 
court  and  properly  so.  To  the  amended  com- 
plaint the  defendant  filed  two  special  pleas, 
to  which  a  demurrer  was  sustained.  The 
first  of  these  averred  that  plaintiff  resided 
outside  the  free  delivery  limits  of  the  town 
of  Edwardsville,  and  that  plaintlfTs  agent 
Abercrombie,  did  not  deposit  with  the  re- 
ceiving officer  a  special  charge  to  cover  the 
cost  of  delivery,  and  that  the  plaintUTa  agent 
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did  not  adTlae  tbat  office  of  the  fact  that 
pJalntifl  resided  beyond  the  free  delivery  lim- 
its of  aald  town,  and  that  the  agent  at  the 
recelTlng  office  had  no  knowledge  of  that 
(act  The  other  plea  sets  up  sal>stantially  the 
same  facta,  with  the  additional  ayerment 
tbat  plaintiff  had  a  law  office  within  the 
free  delivery  limits,  bat  that  his  office  was 
dosed  between  the  time  the  message  was  re- ' 
ceived  for  transmission  and  the  time  the 
train  left  for  Birmingham.  Neither  of  these 
aver  that  the  company  transmitted  the  mes- 
sage, or  attempted  to  transmit  it,  promptly, 
aa  It  contracted  to  do,  and  which  the  law  re- 
quired it  to  do.  "When  a  message  Is  handed 
in  for  transmission,  the  presmnptlon  must 
be  and  is  tbat  the  sendee  lives  within  the  lim- 
its of  free  delivery,  or  that  the  sender  takes 
tbe  risk  of  delivery,  nnless  he  makes  arrange- 
ments for  delivery  at  a  greater  distance.  And 
banding  in  snch  message  without  explanation 
casts  no  duty  on  the  transmitting  operator 
other  than  to  forward  the  message  accurately 
and  with  proper  diligence.  And  it  casts  no 
duty  on  the  terminal  employ^  or  operator 
other  than  to  copy  the  message  correctly  and 
to  deliver  It  with  all  convenient  speed,  if  the 
KDdee  resides  within  the  free  delivery  llm- 
ItB."  W.  U.  Tel.  Co.  ▼.  Henderson,  88  Ala. 
510,  517,  7  Sonth.  419,  18  Am.  St  Rep.  148. 
A  failoie  to  send  the  message  raises  the  pre- 
somptlon  of  negligence,  and  casts  upon  de- 
fendant the  burden  of  overcoming  that  pre- 
sumption. 27  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1090.  From  what  we  have  said  It  will 
readily  be  seen  that  the  facts  alleged  In  these 
pleas  did  not  relieve  the  defendant  from 
tr.insmitting  the  message.  If  the  defendant 
wished  to  aval]  Itself  of  the  fact  as  a  de- 
fense for  its  failure  to  deliver  that  the  plain- 
tiff's residence  and  place  of  business  were 
beyond  the  free  delivery  limits,  it  should 
have  shown  by  the  pleas  that  it  transmitted 
the  message  to  Its  operator  at  Edwardsville 
promptly.  Non  constat  the  plaintiff  was 
within  the  free  delivery  limits,  and  his 
whereabouts  known  to  ite  operator  at  that 
point  A  failure  to  start  the  message  as  al- 
leged was  a  breach  of  tbe  entire  contract 
W.  U.  Tel.  Co.  v.  Way,  83  Ala.  556,  4  South. 
844.   The  pleas  were  clearly  bad. 

There  was  no  merit  in  the  motion  to  con- 
tinoe  the  case  or  to  strike  it  from  tbe  Jury 
docket  because  the  demand  for  a  jury  in- 
dorsed upon  plaintiff's  complaint  was  not 
signed  by  him  or  his  attorney.  The  act  re- 
quiring the  demand  for  a  Jury  to  be  indorsed 
on  the  pleadings  does  not  make  such  a  re- 
quirement mandatory.  Acts  1896-97,  p.  808, 
i  11.  The  demand  for  a  Jury  is  not  a  plead- 
ing within  mle  4  of  practice,  found  on  page 
1186  of  the  Code  of  1896. 

The  question  propounded'  to  Abercrombie, 
"Ton  did  not  consider  him  [plaintiff]  liable 
to  yon  for  that  25  cents,  did  you?"  was  clear- 
ly objectionable  as  calling  for  the  opinion  of 
the  witness.  Whether  plaintiff  was  liable  to 
witness  was  a  question. of  law  and  fact,  not 


determinable  by  him.  Birmingham  By.  ft 
Elec.  Co.  V.  Fransoomb,  124  Ala.  621,  27 
South.  608.  This  witness,  in  the  course  of 
his  cross-examination,  testified  that  he  sent 
another  message  to  plaintiff  besides  tbe  one 
on  which  this  action  was  predicated,  but  that 
he  did  not  remember  whether  plaintiff  had 
repaid  him  the  charge  or  not  There  was  no 
error,  therefore,  in  sustaining  the  objection 
to  the  question  by  defendant,  "Did  he  [plain- 
tiff] ever  pay  you  for  any  messages  except 
this  one?"  Evans  v.  State,  109  Ala.  11,  19 
South.  535. 

The  questions  propounded  by  defendant  to 
the  witness  Sightly,  to  which  objections  were 
sustained,  constituting  its  eleventh,  twelfth, 
thirteenth  and  fourteenth  assignments  of  er- 
ror, were  each  properly  excluded.  The  an- 
swers to  each*  of  them  would  have  involved 
either  tbe  opinion  or  conclusion  of  the  wit- 
ness, and  are  not  within  the  principle  ap- 
plied In  Choate  v.  Southern  By.  Co.,  119  Ala. 
611,  24  South.  373,  conceding  the  correctness 
of  the  application  of  it  in  that  case.  Sightly 
was  not  an  expert  as  to  the  matters  inquired 
of  him.  His  duty,  it  api)ears,  was  to  receive 
the  message  from  the  sender  and  deliver  it 
to  the  operator  for  transmission.  To  permit 
him  to  state  that  be  did  all  in  his  power  to 
get  the  message  off  would  be  a  conclusion; 
and  that  everything  was  done  by  the  operator 
and  other  agents  of  defendant  in  the  office 
to  get  it  off,  or  tbat  nothing  was  left  undone 
to  get  it  off,  would  be  an  opinion.  There  was 
a  direct  conflict  in  the  testimony  of  this  wit- 
ness and  Abercrombie  as  to  the  time  when 
this  message  was  received  at  the  office  of 
defendant  for  transmission.  Abercrombie 
swore  that  he  delivered  it  to  the  receiving 
agent  for  transmission  on  Sunday  afternoon 
between  4:35  and  5  p.  m.  The  witness  Sight- 
ly swore  that  he  received  it  at  6:16  p.  m. 
The  time  when  it  was  received  was  an  im- 
portant issue  of  fact  in  the  case,  for,  If  Aber- 
cromble's  version  of  the  transaction  was  true, 
it  was  open  to  the  Jury  to  find  that,  had  it 
been  transmitted  promptly,  it  would  have 
reached  the  Edwardsville  office  before  that 
office  closed  on  tbat  day;  whereas.  If  this 
witness'  testimony  be  true,  it  was  received 
by  him  after  office  hours  at  the  Edwardsville 
office.  For  tbe  purpose  of  testing  the  recol- 
lection of  the  witness  it  was  within  the  per- 
missible bonnds  of  cross-examination  to  ask 
bim  as  to  tbe  time  he  received  the  first  mes- 
sage for  transmission  on  the  day  preceding. 
Tbe  testimony  of  Abercrombie  afforded  an 
inference  that  the  receiving  agent  bound  the 
defendant  to  transmit  the  message  promptly 
notwithstanding  its  regulations  as  to  tbe  of- 
fice hours  of  the  Edwardsville  office.  Noth- 
ing appearing  to  the  contrary,  it  is  presumed 
that  defendant's  agent  who  was  intrusted 
with  receiving  messages  for  transmission  had 
authority  to  bind  it  by  his  agreement  as  to 
the  time  for  sending  it,  even  to  the  extent 
of  disregarding  the  regrulatlons  as  to  the 
hours  of  opening  and  closing  the  office  at 
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EdwaidSTllIe.  W.  TJ.  Tel.  Co.  t.  Crampton, 
138  Ala.  682,  86  South.  517.  On  the  other 
hand,  Sightly  testifled  that  -when  he  received 
the  message  at  6:16  p.  m.  from  Abercromhle 
for  transmission  be  told  him  that  the  office 
at  Bdwardsyille  had  closed  at  6  o'clock,  and 
that  he  would  receive  It  at  Abercromble's 
risk,  and  wrote  on  the  back  of  It,  "Accepted 
•  at  sender's  risk  on  account  of  office  closing 
early  on  Sundays;"  that  Abercromhle  told 
him  that  a  train  would  pass  Edwardsvllle 
about  7  o'clock,  and  that,  if  his  office  would 
call  Edwardsvllle  at  that  time,  he  would  be 
sure  to  get  it  He  also  testified  that  Aber- 
cromhle Insisted  that  the  agent  at  Edwards- 
•  vllle  was  at  the  office.  And  the  testimony  of 
the  agent  at  Edwardsvllle  showed  that  he 
was  at  the  office  on  that  afternoon  from 
6:20  to  7:50,  although  his  office  hours  on  Sun- 
day afternoons  were  from  4  to  6.  We  ap- 
prehend that  on  this  version  of  the  transac- 
tion It  may  be  declared  as  a  matter  of  law 
that  it  was  the  duty  of  defendant  to  have 
transmitted  the  message  by  7  p.  m.,  and  the 
risk  assumed  by  Abercromhle  was  that  the 
Edwardsvllle  agent  would  not  be  in  his  office 
at  that  hour,  and  that  such  an  assumption 
by  Abercromhle  did  not  authorize  the  defend- 
ant to  dday  Its  transmission  until  the  next 
morning.  Nor  did  Abercrombie  assume  the 
risk  of  the  failure  of  defendant's  agent  at 
Edwardsvllle,  If  present  at  his  office,  to  re- 
ceive the  message,  If  It  was  transmitted,  or 
his  declination  to  answer  the  call  If  one  was 
made  on  him.  The  first  exception  reserved 
to  the  oral  charge  of  the  court  Is  therefore 
without  merit 

The  court  In  Its  oral  charge  also  instructed 
the.  Jury  that  If  the  proof  showed  that  plaln- 
tifF  sustained  damages  In  any  sum,  then  he 
was  entitled  to  recover  for  mental  anguish 
and  pain  occasioned  by  his  failure  to  receive 
the  message  In  time  to  reach  Birmingham 
before  his  wife  died.  In  this  there  was  er- 
ror. Whether  the  failure  to  transmit  and  de- 
liver the  telegram  was  the  proximate  cause 
of  plaintifT's  mental  anguish  occasioned  by 
bis  failure  to  be  with  his  wife  when  she  died 
was,  under  the  evidence,  a  question  of  fact 
for  the  Jury,  and  not  one  of  law  for  the  court 
It  cannot  be  affirmed  as  matter  of  law  on 
the  testimony  that  he  would  have  l^een  able 
to  have  caught  the  only  train  passing  Ed- 
wardsvllle on  that  afternoon  for  Birming- 
ham, had  the  message  been  transmitted 
promptly  and  delivered  promptly.  If  Slght- 
ly's  testimony  be  true,  the  message  could  not 
have  been  received  by  the  Edwardsvllle 
agent  before  6:20  p.  m.,  nor  was  the  defend- 
ant under  any  obligation  to  transmit  It  before 
that  time.  How  long  It  would  have  taken 
that  agent  to  have  found  plaintiff  la  order 
to  deliver  the  message  to  him. Is  not  shown. 
And  again,  had  it  been  transmitted  at  that 
time,  and  delivered  promptly,  the  testimony 
tends  to  show  that  plaintiff  would  have  had 
to  have  gone  to  Heflin,  a  distance  of  some 
seven  or  eight  miles  from  Edwardsvllle,  to 


have  caught  the  train.  And  Just  bow  long- 
It  would  have  taken  him  to  make  that  trip  is 
not  shown.  So,  then,  upon  this  phase  of  the 
testimony,  whether  plaintltTa  deprivation  of 
being  -with  his  wife  in  her  last  hours  was  at- 
tributable to  defendant's  negligent  conduct 
was  a  question  for  the  Jury,  and  not  for  the 
court  We  are  of  the  opinion  that  on  the- 
testlmony  the  case,  under  each  count  of  the 
complaint  was  one  for  the  jury.  And  alsa 
whether  the  plaintiff  suffered  mental  pain, 
and  whether  that  was  the  proximate  cause  of 
defendant's  conduct  were  each  questions  for 
the  determination  of  the  Jury. 

These  principles  will  suffice  for  the  guid- 
ance of  another  trial  without  re-viewing  In 
detail  the  several  written  charges  refused  to 
defendant 

Reversed  and  remanded. 

McCLBLLAM,  O.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concurring. 


WARREN  &  LANIER  v.  OASH. 
(Supreme  0>urt  of  Alabama.     Jan  18,  1S05.> 

1.  Sals  — Action  fob  Pbiot  —  Wabbah tt — 
Bbeach— Plkading. 

Pleas  in  an  action  for  the  price  of  goods, 
alleging  warranty  as  to  the  quality  of  the  gooda 
and  breach  thereof,  need  not  aver  how  the  war- 
ranty was  made,  whether  by  writing  or  in  parol. 
[E3d.  Note. — For  cases  in  point  see  'ol.  43, 
(Tent  Dig.  Sales,  {  1241.] 

2.  Same — Evidentiai,  Facts. 

It  is  not  necessary  that  pleas  of  breach  of 
warranty  as  to  quality  of  the  goods  sold,  in  an 
action  for  the  price,  should  allege  evidential 
facts. 

[Ed.  Note. — ^For  cases  hi  point,  see  voL  43, 
Cent.  Dig.  Sales,  §  1244.] 

8.  CoNTBACTs  —  Modification  —  (Jonsideea- 

TION. 

A  consideration  for  modification  of  an  ex- 
ecutory contract  is  -not  necessary. 

[Ed.  Note. — For  cases  in  point  see  voL  11» 
Cent  Dig.  (>>ntract8,  |  1118.1 

4.  Sale— Plbadino— Reply. 

Where  a  plea  is  hut  a  denial  of  the  fact 
alleged  in  the  complaint  that  the  account  sued 
on  waa  due  when  snit  was  brought  a  reply 
pleading  the  special  condition  on  which  the  ac- 
count was  to  become  due,  short  of  the  six- 
months  credit  that  was  otherwise  to  obtain,  ia 
not  necessary  to  let  in  proof  of  the  condition. 

5.  SAI.B—CBEDIT— Condition. 

In  ease  of  sale  to  a  firm  on  six  months' 
credit  with  condition  that  the  account  shall 
mature  immediately  on  the  discontinuance  of 
business  by  "the  purchasers,"  there  Is  such  dis- 
continuance where  one  of  the  partners  sells  his 
interest  in  the  business,  though  the  other  and  a 
new  partner  continued  to  carry  on  the  business. 

Appeal  from  Geneva  County  Court;  P.  N. 
Hickman,  Judge. 

Action  by  H.  M.  Cash  against  Warren  & 
Lanier.  Judgment  for  plaintiff.  Defendants 
appeal.    Reversed. 

This  action  was  begun  by  appellee,  H.  M. 
Cash,  against  the  appellants,  W.  L.  Warren 
and  W.  M.  Lanier,  as  late  partners,  upon  a 
complaint  containing  two  counts.    The  first 
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«omit  was  In  the  Code  form  for  goods,  wares, 
and  merchandise  sold  and  delivered.  The 
second  count  was  based  npon  an  alleged  spe- 
-cial  contract  of  purchase  and  sale  of  goods. 
The  defendants  filed  seven  pleas,  the  first 
being  the  general  Issue,  and  the  third  as  fol- 
lows: "The  account  declared  on  In  the  com- 
plaint grew  oat  of  the  purchase  by  the  de- 
fendants from  the  plalntifTs  traveling  sales- 
man of  some  patent  medicine,  which  said 
medicine  the  plaintiff  guarantied  to  be  a  good 
and  osefui  medicine,  and  of  quick  and  ready 
sale,  and  the  defendants  aver  that  said  medi- 
cines were  of  no  value,  and  were  not  salable, 
and  that  on  discovering  this  fact  they  return- 
ed the  same  to  the  plaintiff."  The  second 
plea  was  that  there  was  no  consideration  for 
the  acco\int  sued  on.  Fomrth  plea:  "De- 
fendants aver  that  the  account  and  contract 
in  this  case  grew  up  out  of  tha  purchase  by 
the  defendants  of  some  patent  medicine, 
which  medicine  was  mannfactured  by  the 
plaintiff,  and  sold  by  the  plaintiff  under  an 
Implied  gruaranty  that  the  same  was  useful 
and  yalnable  for  the  purpose  sold,  and  the 
defendants  aver  that  said  medicine  was  with- 
out ntlllty  for  the  purposes  sold,  and  that 
upon  discovering  this  fact,  they  returned  it 
to  the  plaintiff."  Fifth  plea:  "The  defend- 
ants aver  that  when  said  goods  were  pur- 
chased, and  after  the  contract  in  the  cause 
was  signed,  it  was  agreed  and  understood  be- 
tween the  defendants  and  the  plalntUTs  trav- 
ding  salesman,  through  whom  said  goods 
where  ordered,  ttiat  If  said  medicine,  upon 
trial  thereof,  did  not  snit  the  defendants,  or 
that  If  the  defendant  determined  that  the. 
same  was  not  salable,  then.  In  such  event, 
the  defendants  could  return  the  same  to  the 
plaintiff,  and  be  relieved  from  any  obliga- 
tion to  pay  therefor.  And  the  defendants 
aver  that  upon  a  trial  of  the  same  they  did 
determine  that  said  medicine  was  not  sal- 
able at  this  point,  and  they  thereupon  return- 
ed the  same  to  ^the  plaintiff."  Sixth  plea: 
"The  defendants  aver  that  the  account  in  this 
cause  accrued  by  reason  of  the  purchase  by 
the  defendants  of  the  plaintiff  of  some  pat- 
ent medicine,  which  medicine  was  manufac- 
tured by  the  plaintiff,  and  tliat  at  the  time 
of  such  purchase  the  said  plaintiff,  who  was 
doing  business  in  the  state  of  Alabama,  had 
no  license  to  manufacture  or  sell  patent  medi- 
cines, as  required  by  law."  Seventh  plea: 
"The  defendants  further  aver  in  answer  to 
said  complaint  that  at  the  time  of  the  bring- 
ing of  the  suit  in  this  cause  the  account,  its 
foundation,  was  not  due,  and  they  make  oath 
tliat  the  contents  of  this  plea  are  true."  The 
plaintiff  demurred  to  second  plea  on  the 
grounds:  (1)  Because  the  plea  failed  to  show 
wherein  there  was  any  want  of  considera- 
tion. (2)  Because  the  word  "account"  car- 
ries with  It  the  idea  of  a  consideration.  (3) 
The  word  "account"  implies  a  consideration, 
and,  if  it  did  not,  the  plea  of  the  general  Is- 
sue is  sufficient.  (4)  Said  plea  is  the  mere 
consideration  of  the  pleader.    To  the  third 


and  fourth  pleas  the  plaintiff  Interposed  the 
following  grounds  of  demurrer:  (1)  Because 
said  pleas  fall  to  state  how  said  guaranty 
was  made.  (2)  Said  pleas  fail  to  state 
whether  or  not  said  guaranty  was  in  writing, 
and,  if  in  writing,  was  subscribed  by  the 
plaintiff,  or  anybody  authorized  to  bind  the 
plaintiff.  (8)  Because  said  plea  falls  to  state 
the  purposes  of  said  alleged  sale,  and  what 
efforts  were  made  by  the  defendants  to  find 
out  whether  or  not  said  patent  medicine  was 
useful  or  valuable  as  a  medicine  or  for  the 
purposes  sold.  (4)  Said  plea  fails  to  show 
the  efforts  put  forth  to  sell  said  medicine, 
and  if  these  efforts  were  put  forth  by  the  de- 
fendants or  not  (5)  Said  pleas  fail  to  state 
how  said  medicine  was  not  salable,  or  if  de- 
fendants tried  to  sell  it,  or  if  defendants 
tried  to  bell  It  at  the  true  price  or  to  the 
proper  persons.  (6)  Said  pleas  fail  to  aver 
that  defendants  exposed  said  medicine  for 
sale.  (7)  Said  pleas  fall  to  aver  how  long 
said  medicine  was  exposed  for  sale.  If  it  was 
ever  exposed  for  sale.  (8)  Said  pleas  Imply 
that  defendants  bought  the  said  medicine 
from  plaintiff  only  to  resell  the  same,  and 
not  to  use  it  otherwise,  and  fall  to  state  If 
defendants  tried  to  resell  it,  and  with  how 
much  effort  and  how  long  they  tried  to  re- 
sell it.  (9)  Said  pleas  state  no  matter  of  de- 
fense which  could  be  pleaded  as  a  bar  in  law 
to  this  action.  To  plea  No.  6,  plaintiff  de- 
murred on  grounds:  (1)  That  no  considera- 
tion was  shown  for  the  subsequent  <^  modi- 
fied agreement  shown  by  the  plea;  (2)  be- 
cause the  agreement  was  void,  being  without 
consideration;  (3  and  4)  on  same  grounds  as 
those  upon  wUch  demurrer  to  third  and 
fourth  pleas  were  based.  The  demurrers  to 
pleas  numbered  3,  4,  and  6  were  sustained  by 
the  court,  and  plea  No.  6  having  been  strick- 
en from  the  file,  the  parties  went  to  trial  on 
issue  Joined  on  pleas  1,  2,  and  7.  There  was 
judgment  for  the  plaintiff,  from  which  the 
defendants  appeal.  A  statement  of  the  facts 
is  unnecessary  for  an  understanding  of  the 
opinion. 

W.  O.  Mulkey,  .for  appellant  B.  F.  KUs- 
i)erry,  for  appellee. 

McCLBLIiAN,  0.  J.  The  first  and  second 
groimds  of  demurrer  to  pleas  3  and  4  were 
not  well  taken.  The  pleas  alleged  warranty 
as  to  quality  of  goods  sold,  and  a  breach  of 
it;  and  it  was  unnecessary  for  them  to  aver 
how  the  warranty  was  made,  or  whether  by 
writing  or  in  parol.  Parker  v.  McFerrin,  103 
Ala.  132,  16  South.  618. 

The  other  grounds  of  the  demurrer — except 
the  ninth,  which  is  a  general  demurrer,  and 
need  not  be  farther  mentioned — object  to 
these  pleas  for  their  failure  to  state,  mere 
evidential  facts — facts  proper  to  be  proved 
in  respect  of  the  pleas,  but  not  necessary  to 
be  averred  in  them.  This  demurrer  present- 
ed no  tenable  objection  to  the  pleas,  and  the 
court  erred  In  sustaining  It 


Digitized  by 


Google 


126 


89  SOUTHERN  BEPORTEB. 


(Ala. 


The  third  and  fourth  aBSignments  of  de- 
murrer to  the  fifth  plea  were  of  the  same 
character  as  those  considered  last  above  to 
the  third  and  fourth  pleas.  The  first  and 
second  assignments  against  the  fifth  plea 
were  bad  for  the  reason  that  It  Is  not  neces- 
sary to  allege  a  consideration  for  a  modifica- 
tion of  an  executory  contract.  Cooper  v.  Mc- 
Ilwaln,  58  Ala.  296.  It  cannot  be  said  that 
defendants  had  or  conld  have  had  the  benefit 
of  the  facts  laid  In  these  pleas  either  under 
the  general  Issue  or  under  special  plea  2,  so 
we  cannot  see  that  they  were  not  prejudiced 
by  the  erroneous  rulings  on  these  demurrers. 

The  seventh  plea  was  but  a  denial  of  a 
fact  alleged  in  the  complaint,  viz.,  that  the 
account  sued  on  was  due  when  the  suit  was 
brought  In  order,  therefore,  to  let  in  proof 
of  the  special  condition  upon  which  It  was 
to  become  due  short  of  the  six-months  credit 
that  was  to  obtain  If  that  condition  did  not 
transpire.  It  was  not  necessary  for  the  con- 
dition In  question  to  be  specially  replied  to 
the  plea.  That  condition,  the  fact  which 
was  to  abridge  the  period  of  credit  and  bring 
the  account  to  maturity  immediately  upon  its 
happening,  was  the  discontinuance  of  busi- 
ness by  "the  purchaser."  "The  purchaser" 
was  the  firm  of  Warren  &  Lanier.  That 
firm  did  discontinue  business  before  suit 
brought,  Warren  selling  out  his  Interest  and 
ceasing  to  have  any  Interest  in  the  business. 
In  our  opinion,  this  was  a  "discontinuance 
of  the  business  by  the  purchaser"  within  the 
meaning  of  the  stipulation,  though  Lanier 
and  a  new  partner  carried  on  business  at  the 
same  place,  and  with  the  same  stock  of 
goods,  avibstantially. 

Reversed  and  remanded. 

HARALSON,  DOWDELL.  and  DENSON, 
JJ.,  concurring. 


STATE  ex  rel.  COWAN  t.  LOVEJOT  et  al., 
County  Com'rs. 

(Supreme  Court  of  Alabama.     Feb.   2,  1905.) 

1.  MANDAinis— To  Court*  Oommissionebs— 
Petition. 

A  petition  for  mandamas  to  compel  coun- 
ty commissioners  to  order  an  election  prayed 
for  in  a  petition  to  them  to  order  an  election 
to  repeal  "existing  stock  law  or  stock  laws" 
in  a  precinct  is  bad,  the  petition  to  the  commis- 
sioners not  showing  what  stock  law  is  intended 
to  be  repealed,  or  that  any  stock  law  actually 
exists  in  the  precinct. 

2.  SAin;. 

The  petition  for  mandamus  to  compel 
countv  commissioners  to  compel  an  election  to 
repeal  a  stock  law  is  bad,  it  showing  that  the 
stock  district  is  only  part  of  a  precinct,  and 
the  prayer  being  for  an  election  in  the  entire 
precmct. 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Mandamus  on  the  relation  of  M.  A.  Cowan 
against  J.  H.  Lovejoy  and  others,  county 
commissioners  of  Etowah  county.    From  a 


Judgment  sustaining  demurrera  to  the  peti- 
tion, relator  appeals.    Affirmed. 

The  petition  sought  to  compel  the  respond- 
ents to  order  an  election  to  ascertain  wheth- 
er a  stock  district  in  Falrvlew  precinct  in 
said  county  should  be  abolished.  A  petition 
had  been  made  to  said  court  of  county  com- 
missioners, in  the  following  language:  "We, 
the  undersigned,  landowners  of  Fairview  pre- 
cinct, hereby  petition  your  honorable  body 
to  order  an  election  in  said  precinct  for  the 
purpose  of  repealing  existing  stock  law  or 
stock  laws  In  such  precinct"  The  court  re- 
fused to  grant  this  petition,  and  thereupon 
this  application  for  mandamus  was  made  to 
compel  them  to  do  so.  The  petition  for  the 
writ  represented  that  "a  portion  of  Fairview 
precinct  has  a  stock  law."  The  prayer  was 
that  defendants  be  commanded  to  order  an 
election  "prayed  for  in  the  petition"  made 
to  the  court  of  county  commissioners. 

Geo.'  D.  Motley,  for  appellant  Dortch, 
Martin  tc  Allen,  for  appellees. 

SIMPSON,  J.  The  demurrers  to  the  peti- 
tion were  properly  sustained  and  the  peti- 
tion properly  dismissed  for  the  following 
reasons:  First  The  petition  to  the  commis- 
sioners' court  does  not  show  what  stock 
law  is  intended  to  be  repealed,  but  merely 
mentions  "existing  stock  law  or  stock  laws," 
but  does  not  show  that  any  stock  law  ac- 
tually exists  In  the  precinct  and,  if  so,  what 
Its  boundaries  are,  nor  does  It  show  by  what 
authority  said  stock  law  exists.  This  latter 
Is  imirartant  as  a  matter  of  description  and 
Identification,  If  for  no  other  reason.  Sec- 
ond. The  petition  for  mandamus  shows  that 
the  stock  district  which  Is  sought  to  be  abol- 
ished exists  In  only  a  part  of  the  precinct 
mentioned,  and  the  prayer  is  for  an  election 
In  the  entire  precinct  The  Judgment  of  the 
court  Is  affirmed. 

McCLELLAN,  0.  J.,  and.  TYSON  and  AN- 
DERSON, JJ.,  cimcur. 


BANK  OP  LUVERNB  et  al.  T.  BIRMING- 
HAM FERTILIZER  CO.* 

(Supreme  Court  of  Alabama.    Jan.  17,  1005.) 

1.  Biixs  AND  Notes  — Bona.  Fidb  Pttbchas- 

KBs— Defenses. 

The  fact  that  notes  which  B.  took  for  pur- 
chase money  of  goods  sold  to  customers  were 
impressed  with  a  trust  in  favor  of  O.  by  rea- 
son of  B.'s  contract  with  C.  to  hold  them  in 
trust  for  it  till  his  debt  to  it  was  satisfied,  and 
the  transfer  of  the  notes  by  B.  to  L.,  do  not, 
as  matter  of  law,  charge  L.  with  notice  of  the 
trust  BO  as  to  make  it  accountable  to  C. 

2.  Pleadino— Conclusions  or  Law. 

A  bill  to  compel  L.  to  account  to  complain- 
ant for  notes  which  B.  owned  and  contracted 
to  hold  in  trust  for  complainant,  but  assignpd 
to  L.,  does  not  by  its  averment  that  "orator 
alleges"  that   L.   was  charged  with  notice  of 
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the  tmst  wben  it  cot  them,  charge  knowledge 
by  I<.  or  notice  to  it  aa  a  fact,  or  a  condosion 
of  fact,  but  merely  ktates  the  pleader's  condn- 
sion  of  law. 

Appeal  from  Chancery  Court,  Crensbaw 
Coonty;  W.  Ih  Parks,  Chancellor. 

Salt  by  tbe  Birmingham  Fertilizer  Com- 
pany against  the  Bank  of  Luveme  and  oth- 
ers. Decree  for  complainant  Defendants 
appeaL    Reversed. 

The  Bank  of  Lnveme  moved  to  dlBmiss  the 
bill  for  want  of  equity.  That  motlod  was 
orermled,  and  tbe  only  qnesUon  Inyolved  In 
this  appeal  la  the  correctness  of  said  ruling 
of  said  chancery  court  The  allegations  of 
tbe  bill  of  complaint  are,  in  snbstance:  That 
complainant  Is  a  corporation,  with  Its  prin- 
cipal place  of  business  in  the  city  of  Bir- 
mingham; the  defendants  Duke  Beall  and  J. 
H.  Beall  are  residents  of  Crenshaw  county; 
and  the  Bank  of  Luveme  Is  a  corporation  do- 
ing business  at  Luveme,  In  the  said  county 
of  Crenshaw.  That  In  tbe  years  ISOl  and 
1902  complainant  was  engaged  in  the  fertil- 
izer business,  and  Beall  Bros,  were  mer- 
chants, and  tbe  Bank  of  Luveme  was  doing 
a  banking  business.  That  Beall  Bros,  made 
a  contract  with  complainant,  by  which  com- 
plainant agreed  to  furnish  Beall  Bros,  a  lot 
of  fertilizer.  That  said  agreement  was  In 
writing,  and  is  attached  as  an  exhibit  to  said 
bilL  That  by  the  said  agreement  it  was  pro- 
vided "for  all  goods  shipped,  you  [Beall 
Bros.]  are  to  give  your  note  or  notes  at  the 
above-named  prices,  not  later  than  May  1st, 
payable  at  Luveme,  Alabama,  Bank  of  Lu- 
veme. And  is  further  agreed  to  pay  a  rea- 
sonable attorney's  fee,  etc.;  and  you  fur- 
ther agree  to  secure  your  note  or  notes  by 
pledging  and  lodging  with  said  company  as 
collateral  security,  not  later  than  June  Slst, 
1902  (or  this  account  becomes  payable  forth- 
with), notes  of  purchasers  from  you  of  the 
goods  of  said  company,  and  you  bind  your- 
selves to  hold  these  notes  which  are  to  be 
returned  to  you  for  collection  In  due  time 
(and  the  accounts  until  the  notes  are  taken 
and  the  goods  on  hand)  In  trust  for  said 
company  until  all  your  Indebtedness  is  paid, 
remitting  the  money  on  these  collateral  notes 
and  accounts  as  fast  as  collected.  You  agree 
to  pay  said  company  at  once  for  any  portion 
of  these  goods  that  you  may  sell  for  cash." 
The  bill  further  alleges  that  the  parts  of  the 
agreement  above  quoted  was  a  controlling 
inducement  to  complainant  to  make  the  said 
agreement;  that  complainant  shipped  a  lot 
of  fertilizer  to  Beall  Bros,  under  the  said 
agreement  to  the  total  amount  of  $3,727.25, 
for  wliich  Beall  Bros,  executed  their  several 
promissory  notes,  three  in  number,  payable, 
re8i)ectlvely,  November  1  and  15,  and  De- 
cember 1,  1902 — the  first  of  said  notes  having 
been  paid  and  canceled,  but  the  other  two, 
aggregating  $2,484,  being  still  unpaid;  that 
Beall  Bros,  sold  on  a  credit  to  their  custom- 
ers all  of  the  said  fertilizer  and  other  goods 
not  sold  by  said  conplainant  to  Beall  Bros., 


and  took  notes  and  mortgages  from  said 
customers  for  the  indebtedness  for  said  other 
goods  and  for  said  fertilizer,  all  In  one  In- 
strument, but  no  notes  or  mortgages  for 
said  fertilizer  alone;  that  Beall  Bros,  neg- 
lected to  send  complainant  any  of  said  notes 
taken  from  their  said  customers,  and  com- 
plainant has  a  beneficial  Interest  or  trast 
estate  in  said  notes,  etc.,  taken  by  Beall 
Bros,  from  their  customers  to  the  extent  of 
the  fertilizer  bought  from  complainant;  and 
that  Beall  Bros,  were  the  trustees  of  com- 
plainant and  held  said  notes,  etc.,  received 
from  their  customers,  as  soon  as  taken,  for 
the  benefit  of  complainant  to  the  extent  of 
the  fertilizer  Included  in  each  note,  etc.  The 
bill  further  alleges  that  in  Febraary,  1902, 
Beall  Bros,  were  Indebted  to  the  Bank  of 
Luveme,  and  said  Beall  Bros,  and  said  Bank 
of  Luveme  claim  that  at  that  time  Beall 
Bros,  executed  to  said  Bank  of  Luveme  a 
writing  whereby  said  Beall  Bros,  transfer- 
red all  of  their  notes,  etc.,  taken  from  their 
customers  to  said  Bank  of  Luveme,  as  col- 
lateral security:  that  complainant  does  not 
know  as  to  the  good  faith  of  the  transaction, 
but  it  was  had  after  complainant  bad  made 
the  agreement  with  Beall  Bros.,  and  the 
trust  which  comidalnant  had  as  to  said  notes, 
etc.,  took  priority  over  the  transfer  to  said 
bank,  and  said  bank  was  charged  with  notice 
of  the  trust  in  favor  of  complainant  wben 
said  bank  acquired  Its  rights;  that  said  notes, 
etc.,  became  due  in  the  fall  of  1902,  and,  be- 
fore any  of  said  notes,  etc.,  became  payable, 
Beall  Bros,  and  said  bank  entered  into  an- 
other agreement  by  which  it  was  stipulated 
that  Beall  Bros,  should  act  as  the  agents  of 
said  bank  in  the  collection  of  tbe  said  notes, 
etc.,  and  that  said  collections  should  be  ap- 
plied to  the  indebtedness  of  Beall  Bros,  to 
said  bank;  that  Beall  Bros,  and  said  bank 
collected  a  large  amount  on  tbe  said  notes, 
etc.,  and  in  the  fall  of  19(K2  Beall  Bros,  de- 
livered to  said  bank  all  of  the  said  notes, 
etc.,  which  were  uncollected,  and  said  bank 
afterwards  made  some  collections,  but  com- 
plainant does  not  know  what  amounts  said 
bank  received  either  by  the  collections  made 
by  Beall  Bros,  or  by  itself;  that  afterwards 
Beall  Bros,  were  adjudged  bankrupts;  that 
the  amounts  collected  by  Beall  Bros,  and  said 
bank  Included  the  amounts  due  for  the  fer- 
tilizer sold  by  Beall  Bros,  by  their  customers; 
that  all  of  said  collections  were  credited  on 
the  amount  due  by  the  said  customers,  re- 
spectively; that  the  collections  so  made 
amounted  to  $3,500,  in  which  complainant 
has  a  trust,  and  said  bank  holds  the  said 
collections  as  a  trust  fund  and  as  a  trustee 
in  invltum  for  the  benefit  of  complainant  to 
the  extent  of  the  fertilizer  notes  given  by 
Beall  Bros,  and  unpaid;  that  said  bank  sold 
all  uncollected  notes,  etc.,  for  $2,500,  and 
said  bank  holds  $1,000  of  said  $2,500  in  trust 
for  complainant.  The  prayer  is  for  an  ac- 
counting to  ascertain  the  amount  due  com- 
plainant, the  amount  of  fertilizer  sold  by 


Digitized  by 


Google 


128 


SQ  SOUTHEBN  REPOBTEB. 


(Fla. 


Beall  Bros,  and  to  whom  sold,  and  tbe 
amounts  collected  by  said  bank  whlcb  should 
be  credited  on  that  part  of  the  said  notes, 
etc.,  given  for  fertilizer,  and  to  ascertain  the 
amount  due  on  said  notes,  etc.,  at  the  time 
said  bank  sold  the  uncollected  accounts,  and 
prays  that  a  trust  be  declared  in  favor  of 
complainant  and  against  said  bank,  etc. 

ThoB.  H.  Watts,  J.  L,  HoUoway,  and  M.  W. 
Buston,  for  appellants.  Foster,  Samford  & 
Carroll  and  Steiner,  Crum  &  Weil,  for  ap- 
pellee. 

McCLELLAN,  O.  J.  Assuming  that  on  tbe 
facts  averred  in  this  bill  the  notes,  accounts, 
and  other  evid^cee  of  debt  which  Beall 
Bros.,  transferred  to  the  Bank  of  Lnveme 
were,  while  they  were  held  and  owned  by 
Beall  Bros.,  impressed  with  a  trust  In  favor 
of  complainant  to  the  extent  and  in  the  man- 
ner claimed  in  the  bill,  it  is  clear,  we  think, 
that  they  were  not  so  impressed  In  the  hands 
of  the  Luverne  Bank  unless  at  the  time  It 
purchased  them  it  had  knowledge  or  notice 
of  the  existence  of  this  trust  as  between  its 
asslgrnor  and  the  complainant.  We  under- 
stand this  proposition  to  be  admitted.  It  fol- 
lows necessarily  tliat  the  bill  has  no  equity 
against  the  bank  for  an  accounting  in  respect 
of  such  trust  property  unless  it  avers  that  the 
bank  had  knowledge,  or  at  least  notice,  of  the 
trust.  We  find  no  buch  averment  In  tiie  bill. 
The  only  averment  made  In  this  connection 
Is  this:  "And  orator  alleges  that  said  Bank 
of  Lnveme  was  charged  with  notice  of  the 
trust  which  orator  held  therein  at  the  time 
when  said  Bank  of  Luverne  acquired  an  in- 
terest therein."  This  is  not  a  charge  of 
knowledge,  of  course.  Equally  clear,  it 
seems  to  us,  it  Is  not  an  averment  that  the 
bank  had  notice  of  the  trust,  either  as  a  fact, 
or  as  a  conclusion  of  fact  It  is  to  the  con- 
trary, essentially  and  only  an  averment  of 
what  the  pleader  supposes  to  be  a  proposition 
of  law,  that  on  the  facts  stated,  to  wit,  tbe 
original  existence  of  the  trust  as  between 
Beall  Bros,  and  complainant,  and  the  trans- 
fers by  Beall  Bros,  to  tbe  bank,  the  law  itself 
charges  the  bank  with  notice  of  the  trust. 
If  this  were  true,  there  was  no  occasion  to 
make  this  averment,  since  the  couclusioa 
that  the  bill  showed  notice  would  be  drawn 
by  the  court  from  the  facts  themselves,  and 
the  injection  of  this  allegation  amounts  to 


nothing.  But  this  is  not  true.  The  law  does 
not  impute  notice  upon  (hoae  facts,  and  the 
court  Is  not  to  be  diverted  from  Its  necessary 
conclusion  that  they  do  not  Import  notice 
by  the  pleader's  erroneons  assertion  as  to 
what  the  law  Is.  There  is  no  averment  of 
notice  on  the  part  of  the  bank  of  this  alleged 
trust.  In  Its  absence  the  bill  is  without 
equity.  The  chancellor  erred  In  overruling 
the  motion  to  dismiss  it  for  want  of  equity. 
The  decree  will  be  reversed,  and  a  decree  will 
be  here  entered  dismissing  tbe  blU. 
Reversed  and  rendered. 

HARALSON,  DOWDBLL,  and  DBNSON. 
JJ.,  concurring. 


MUOGB  V.  DAVIS. 
(Supreme  Court  of  Florida.     March  2,  1903.) 

In  Banc.  Error  to  Circuit  Court.  Hillsbor- 
ousrh  County;    Joseph  B.  Wall,  Judge. 

Action  by  Charles  B.  Davis  against  Robert 
Mugge.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

H.  O.  Macfarlane,  T.  M.  Shackleford  and 
Jamca  F.  Glen,  for  plaintiff  in  error.  F.  M. 
Simonton,  for  defendant  in  error. 

PER  CURIAM.  Dismiaeed  on  precipe  of 
counsel  for  plaintiff  in  error. 


MUGGB  V.  TURMAN. 

(Supreme  Court  of  Florida,  Division  B.    March 

10,  1903.) 

Error  to  Circuit  Court,  Hillsborough  County; 
Joseph  B.  Wall,  Judge. 

Action  by  Solon  B.  Turman  against  Robert 
Mugge.     Judgment  for  plaintiff,  and  defendant 

brings  error. 

Macfarlane  &  Shackleford,  for  plaintiff  in  er- 
ror.   Solon  B.  Turman,  for  defendant  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


MUGGB  et  al.  V.  TURMAN. 
(Supreme  Court  of  Florida.     April  25,  I90S.) 

In  Banc.  Error  to  Circuit  Court  Hillabor- 
ongh  County;   Evelyn  C.  Maxwell,  Judge. 

Action  by  Solon  B.  Turman  against  Robert 
Mugge  and  others.  Judgment  tot  plaintifl,  and 
defendants  bring  error. 

Macfarlane  &  Shackleford,  for  plaintiffs  In 
error.  Solon  B.  Turman,  for  defendant  In 
error. 

PER  (3URIAM.  Dismissed  on  pnedpe  of 
counsel  tor  plaintifb  in  error. 
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J.  a  HAAS  &  CX>.  ▼.  CITIZENS'  BANK  OF 
DTBRSBTTRG. 

(Supreme  Court  of  Alwhama.     Jane  30,  1905.) 

1.  CABBIKSa— BtU.    OF    IiADIWO— ASSIOWMBNT 

— EmcT. 

Amignments  of  bills  of  lading  are  not  gov- 
eraed  by  the  commercial  law,  but  the  trana^ 
feree  simply  acquires  the  title  of  the  trans- 
ferror to  the  goods  described  thereby. 

[Ed.  Note. — For  cases  in  point,  see  toL  9, 
Cent.  Dig.  Carriers,  |  168.] 

2.  SaKB— LlABILITT  OF  ASBIONEE  TO  BUTSB. 

Where  a  seller  consigned  the  goods  in  his 
own  name,  having  the  bill  of  lading  made  out 
to  himself,  and  assigned  the  bill,  accompanied 
by  a  draft  on  the  bnyer  to  a  bank  to  which  the 
draft  was  made  payable,  and  which  paid  the 
seller  for  the  goods,  the  bank  became  the  ab- 
solute owner  of  the  goods  and  of  the  debt  due 
from  the  buyer,  and  on  constructively  deliver- 
ing the  goods  to  the  bnyer  by  an  assignment  of 
the  bill  of  lading  and  the  acceptance  and  pay- 
ment of  the  draft  by  the  buyer  became  liable 
to  him  to  the  same  extent  as  the  seller  would 
have  been,  but  for  the  assignment,  for  any 
shortage  in  the  goods. 

Appeal  from  Circuit  Court,  MontKomery 
County;  J.  C  Richardson,  Judge. 

•To  be  officially  reported." 

Action  by  J.  C.  Haas  &  Co.  against  the 
Citizens'  Bank  of  Dyersburg.  Demurrers  In- 
terposed by  defendant  to  the  complaint  were 
sustained,  and  on  plaintiff's  refusal  to  plead 
over  Judgment  was  rendered  for  defendant, 
from  wbicb  plaintiffs  appeal.    Reversed. 

Bebearing  denied. 

I^e  complabit  filed  In  tbe  circuit  court  aa 
Anally  amended,  Is  as  follows: 

"Now  come  tbe  plaintiffs,  and,  by  leave  of 
the  court  first  bad  and  obtained,  file  as  an 
amendment  to  and  In  lieu  of  tbe  complaint 
heretofore  filed  In  said  cause,  counts  1,  2, 
and  3,  as  follows,  to  wit: 

"(1)  Tbe  plaintiffs  claim  of  tbe  defendant 
tbe  sum  of  fifty  dollars  damages  for  this: 
Tbe  plaintiffs,  who  were  merchants  tben  en- 
gaged in  business  at  Montgomery,  Alabama, 
ordered  on,  to  wit.  May  17,  1901,  from  one 
Henry  A.  Klyce,  tben  residing  and  doing 
bnslneaB  at  Dyersburg,  Tennessee,  two  car 
loads  of  sacked  meal,  each  car  to  contain,  to 
wit,  three  hundred  sacks,  to  weigh,  to  wit 
ninety-two  pounds  each,  and  at  and  for  tbe 
price  of,  to  wit  one  and  ''/no  dollars  per 
sack,  and,  to  wit  three  hundred  sacks  to 
weigb,  to  wit  forty-four  pounds  each,  at  and 
for  tbe  price  of,  to  wit  fifty-three  cents  per 
Bade;  all  to  be  by  him  Immediately  sblpped 
to  tbe  plaintiffs  at  Montgomery,  Alabama. 
That  tbe  said  Klyce  did,  on,  to  wit  the  IStb 
day  of  May,  1901,  deliver  to  a  railroad  com- 
pany, for  transportation  to  Montgomery,  Ala- 
bama, for  tbe  plaintiffs,  to  be  delivered  upon 
tbe  order  of  tbe  said  Klyce,  a  car  containing 
meal,  and  tben  and  there  received  from  tbe 
said  railroad  company  a  bill  of  Iq^ng  there- 
for to  himself,  and  purporting  to  show  that 
said  <»r  contained  500  sacks  of  meal.  That 
tbe  said  Klyce  tb«i  and  there  made  out  an 
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account  in  favor  of  himself  against  Vie  plain- 
tiffs for,  to  wit  three  hundred  sacks  of  meal, 
containing  forty-four  pounds  each,  at  fifty- 
three  cents  per  sack,  and  two  hundred  sacks, 
each  containing  ninety-two  pounds  of  meal, 
at  one  and  ^/loo  dollars  per  sack,  and  aggre- 
gating, to  wit  three  hundred  and  seventy- 
three  dollars,  and  attached  the  said  account 
and  bill  of  lading  to  a  draft  for  tbe  sum  of, 
to  wit  $373,  drawn  by  said  Klyce  on  the 
plaintiffs,  payable  to  tbe  defendant  tbe  Citi- 
zens' Bank,  and  tben  and  there  sold  and  de- 
livered said  draft  bill  of  lading  and  acfount 
to  tbe  defeidant  That  the  said  Klyce  did, 
on,  to  wit  the  2l8t  day  of  May,  1901,  deliver 
to  the  said  railroad  company  for  transporta- 
tion to  Montgomery,  Alabama,  or  tbe  plain- 
tiffs, to  be  delivered  npon  the  order  of  tbe 
said  Klyce^  a  car  containing  meal,  and  then 
and  there  received  from  the  said  company  a 
bill  of  lading  therefor  to  himself,  and  pur- 
porting to  show  that  said  car  contained,  to 
wit  000  sacks  of  meal,  and  then  and  there 
made  out  an  account  In  bis  favor  against  tbe 
plaintiffs  for,  to  wit  three  hundred  sacks  of 
meal,  weighing  ninety-two  pounds  each,  for 
tbe  price  of  one  and  t/j,,  dollars  per  sack, 
and  three  hundred  sacks  weighing  forty-four 
pounds  each,  at  fifty-three  cents  per  sack, 
and  aggregating  to  wit  four  hundred  and 
eighty  dollars,  and  attached  the'  said  ac- 
count and  the  said  bill  of  lading  to  a  draft 
drawn  by  tbe  said  Klyce  on  tbe  plaintiffs,  in 
favor  of  tbe  said  Citizens'  Bank  for,  to  wit 
four  hundred  and  eighty  dollars,  and  sold 
and  delivered  said  draft,  bUl  of  lading  and 
account  to  tbe  defendant  That  tbe  said 
drafts  and  accounts  and  bills  of  lading  were 
by  the  defendant  forwarded  to  a  bank  at 
Montgomery,  Alabama,  for  collection  from 
plaintiffs,  and  the  plaintiffs  were  compelled 
to  pay,  and  did  pay,  tbe  amount  of  said  re- 
spective drafts,  and  accounts  to  the  said  bank 
at  Montgomery,  Alabama,  before  the  plain- 
tiffs could  and  did  obtain  possession  of  the 
said  meal,  and  before  tbey  bad  an  opportuni- 
ty of  inspecting  and  examining  the  said  meal. 
That  upon  tbe  payment  of  tbe  said  drafts 
and  accounts  plaintiffs  received  tbe  same,  to- 
gether with  the  said  bills  of  lading,  from  the 
said  bank,  and  immediately  thereafter  ob- 
tained possession  of  the  meal  In  said  cars, 
whereupon  tbe  plaintiffs  tben  for  tbe  first 
time  learned  that  In  one  of  the  cars — the  sec- 
ond one  shipped  as  aforesaid — there  were 
seven  of  said  forty-four  pound  sacks  less 
than  sold  and  billed  as  aforesaid,  and  In  the 
other  of  said  cars  there  were  eleven  of  said 
ninety-two  pound  sacks  less  than  sold  and 
billed  as  aforesaid,  and  that  to  wit  seven 
other  of  tbe  forty-four  pound  sacks  therein 
were  torn,  and  the  meal  therefrom  slipped 
upon  tbe  floor  of  said  car,  and  thereby  dam- 
aged and  rendered  valueless  to  tbe  plaintiffs, 
and  that,  to  wit,  twenty-nine  sacks  of  said 
meal  were  torn,  so  that  plaintiffs  were  obli- 
ged at  their  own  expense  to  resack  the  same 
before  removing  it  from  tbe  car,  at  great 
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coat  and  expense,  to  wit,  twenty-flve  dollars 
—all  to  the  damage  of  the  plaintiffs  In  the 
sum  aforesaid;  wherefore  they  sue. 

"(2).  The  plaintiffs  claim  of  the  defendant 
the  snm  of  twenty-flve  doUara  damages  for 
this:  That  Henry  A.  Klyce,  who  was  then 
engaged  In  business  at  Dyersburg,  Tennes- 
see, did  on,  to  wit,  the  18th  day  of  June, 
1901,  notify  the  plaintiffs  by  letter  that  he, 
the  said  Klyce,  had  consigned  to  himself  at 
Montg(»nery,  Alabama,  a  car  of  sacked  bran, 
containing  three  hundred  sacks,  each  sack 
weighing  one  hundred  pounds,  and  that  he 
had  drawn  a  draft  on  plaintiffs,  with  the  bill 
of  lading  attached,  for  said  bran,  at  the  price 
of  seventy-five  cents  per  hundred  pounds  de- 
livered, and  requested  plaintiffs  to  sell  said 
bran  to  the  best  advantage.  That  the  said 
Klyce  did,  on,  to  wit,  said  18th  day  of  June, 
1901,  deliver  to  a  railroad  company  for  trans- 
pcHrtatlon  to  Montgomery,  Alabama,  to  be  de- 
livered on  the  order  of  said  Klyce,  a  car  con- 
taining bran,  and  then  and  there  received 
from  said  railroad  company  a  bill  of  lading 
therefor  to  himself,  and  purporting  to  show 
that  said  car  contained,  to  wit,  three  hun- 
dred sacks  of  bran.  That  the  said  Klyce 
then  and  there  made  out  an  account  in  his 
favor  against  the  plaintiffs  for,  to  wit,  three 
hundred  sacks  of  bran  containing  one  hun- 
dred pounds  each,  at  seventy-flve  cents  per 
hundred  pounds,  and  aggregating,  to  wit, 
two  hundred  and  twenty-flve  dollars,  and 
sent  the  same  to  the  plaintiffs.  That  he  then 
and  there  attached  the  said  bill  of  lading  to  a 
draft  drawn  by  him,  the  said  Klyce,  on  the 
plaintiffs,  payable  to  the  Citizens'  Bank,  the 
defendant,  and  then  and  there  sold  and  deliv- 
ered said  draft  and  bill  of  lading  to  the  de- 
fendant That  the  said  draft  and  bill  of 
lading  were  by  said  defendant  forwarded  to 
a  bank  at  Montgomery,  Alabama,  for  collec- 
tion from  plaintiffs,  and  the  plaintiffs  were 
compelled  to  pay  and  did  pay  the  amount  of 
such  draft  to  the  said  bank  at  Montgomery, 
Alabama,  before  the  plaintiffs  could  obtain 
possession  of  the  said  bran,  and  before  they 
had  an  opportunity  of  inspecting  and  exam- 
ining the  same.  That  upon  the  payment  of 
said  draft  the  plaintiffs  received  the  same, 
together  with  said  bill  of  lading,  from  the 
said  bank,  and  Immediately  thereafter  ob- 
tained possession  of  said  bran  in  said  car, 
whereupon  the  plaintiffs  then  for  the  first 
time  learned  that  the  said  bran  weighed  one 
thousand  pounds  letss  than  the  amount  billed 
by  the  said  Klyce  and  paid  for  by  plaintiffs 
as  aforesaid.  That  the  plaintiffs  sold  the 
bran  to  the  best  advantage,  and  realized 
therefrom  the  sum  of,  to  wit,  two  hundred 
and  seventeen  and  'o/ioo  dollars.  That  the 
plaintiffs'  commission  for  selling  said  bran 
amounted  to  the  sum  of  three  dollars — all 
to  the  damage  of  the  plaintiffs  in  the  sum 
aforesaid;  wherefore  they  sue. 

"(3)  The  plaintiffs  claim  of  the  defendant 
the  further  sum  of  one  hundred  dollars  for 
money  bad  and  received  by  the  defendant  to 


the  use  of  the  plalntUfs  dnrlng,  to  wit,  the 
months  of  May  and  June,  1901." 

Crum  &  Well,  for  appellants.  Walker, 
Tillman,  Campbell  &  Morrow,  Thomaa  H. 
Watts,  and  Alexander  Troy,  for  appellee. 

TYSON,  J.  The  question  raised  by  demurrer 
to  the  complaint  as  amended  because  of  mis- 
joinder of  counts  was  eliminated  by  striking 
the  third  count,  which  was  the  common  count 
for  money  had  and  received.  The  theory  of 
this  demurrer  was  that  the  two  special  counts 
were  in  case  for  a  breach  of  duty.  We  do 
not  so  construe  them.  They  are  each  clearly 
a  special  declaration  In  aasompsit,  predicated 
upon  a  breach  of  cimtract,  and  practically 
seek  a  recovery  tor  the  money  paid  by  plain- 
tiffs for  goods  which  were  never  delivered 
to  them.  They  are,  in  substance,  counts  for 
money  had  and  received,  averring  specially 
the  facts  upon  which  that  claim  la  predi- 
cated. Doubtless  the  purpose  of  the  pleader 
In  framing  them  was  to  have  the  liability  of 
defendant  vel  non  for  the  money  paid  by 
plaintiffs  to  it  as  the  owner  of  the  goods 
determined  by  demurrer,  instead  of  by  ob- 
jections to  evidence  or  by  charges,  which  lat- 
ter method  would  necessarily  have  been  re- 
sorted to  had  the  complaint  simply  contained 
the  common  count  for  money  bad  and  re- 
ceived for  their  use.  On  the  facts  averred 
there  can  be  no  doubt  of  Klyce's  IlablUty  if 
he  had  made  no  assignment  of  the  bill  of 
lading.  Did  the  defendant,  by  becoming  the 
owner  of  the  bill  of  lading  and  the  debt  to 
accrue  upon  the  actual  or  symbolical  de- 
livery of  the  goods  to  the  plaintiffs,  take 
Klyce's  place?  In  other  words,  did  it,  by 
becoming  the  owner  of  the  goods  while  In 
transit,  become  responsible  for  the  perform- 
ance of  Klyce's  contract?  Or  Is  it  entirely 
relieved  of  all  its  burdens,  and  entitled  to 
have  and  hold  the  money  paid  to  it  for  the 
goods  which  it  never  delivered?  It  will 
scarcely  be  doubted  that  defendant,  by  be- 
coming the  owner  of  the  bill  of  lading,  be- 
came the  owner  of  the  goods,  and  the  goods 
continued  to  be  its  property  until  the  account 
assigned  by  Klyce  to  It  against  the  plaintiffs 
and  the  draft  drawn  by  Klyce  on  the  plain- 
tiffs, which  also  became  its  property,  were 
paid,  and  the  goods  delivered.  American 
National  Bank  v.  Henderson,  128  Ala.  612, 
26  South.  498,  82  Am.  St.  Bep.  147.  Assign- 
ments of  bills  of  lading  are  not  governed  by 
the  commercial  law.  The  transferee  simply 
acquires  the  title  of  the  transferror  to  the 
goods  described  in  them.  Commercial  Bank 
of  Selma  v.  Hurt,  99  Ala.  180,  12  South.  568, 
19  L.  B.  A.  701,  42  Am.  St  Bep.  38;  Jasper 
Trust  Oo.  ▼.  K.  O.  M.  &  B.  B.  Oo.,  99  Ala. 
416,  14  South.  546,  42  Am.  St  Rep.  75;  4 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  549. 

The  contract  of  sale  between  Klyce  and 
the  plalntitrs  was  merely  an  executwy  one. 
Klyce  had  agreed  to  sell  and  the  plaintiffs 
to  pay  for  the  goods  upon  their  delivery. 
Before  this  contract-  was  executed  between 
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these  paitleB,  the  defendant  became  the  own- 
er of  the  goods  and  of  the  right  to  receive 
pay  for  them.  It  undertook  the  j>erformance 
of  the  executory  contract  by  a'  delivery  of 
the  goods  to  plaintlftB,  and  received  the  mon- 
ey agreed  to  be  paid  by  plaintiffs  upon  the 
execution  of  that  contract,  and,  notwith- 
standing It  was  paid  for  goods,  which  It 
never  delivered,  and  which  It  assumed  to  de- 
liver, It  undertakes  to  avoid  its  liability  by 
sayiug  that  because  It  became  the  owner  of 
the  draft  whldi  was  paid  by  plaintiffs  It  Is 
a  bona  fide  purchaser  for  value  of  the  goods 
from  Klyce,  and  therefore  not  responsible 
for  their  delivery.  To  so  hold  would  be  to 
give  effect  to  only  a  part  of  the  transaction 
— to  ignore  its  ownership  of  the  goods  and 
the  accotmt  transferred  to  It  by  Klyce.  By 
no  rale  of  construction  can  the  averments  of 
the  complaint  justify  the  conclusion  that  the 
bill  of  lading  was  held  by  defendant  as  col- 
lateral security  to  the  draft,  or  that  de- 
fendant was  merely  Klyce's  agent  for  its 
collection.  The  cases  relied  upon  by  appellee 
(reported  in  S.  Blaisdell,  Jr.,  Co.  v.  Citizens' 
Nat.  Bank  [Tex.  Sup.]  75  S.  W.  292,  62  L. 
R.  A.  968,  Tolerton  &  Stetson  Co.  v.  Anglo- 
Callfomia  Bank  [Iowa]  84  N.  W.  930,  BO  L. 
R.  A.  m,  and  Schlichtlng  v.  Chicago,  R.  I. 
&  P.  B.  Co.  [Iowa]  96  N.  W.  959)  proceed 
upon  the  theory  that  the  bill  of  lading  was 
held  by  the  bank  as  a  security  for  the  pay- 
ment of  the  draft  The  writers  of  those 
opinions  were  influenced  to  reach  that  con- 
clusion partly  upon  the  idea  that  to  hold 
otherwise  would  Impose  a  hardship  upon  the 
bank.  The  complaint  in  neither  of  the  cases 
Justifled  such  a  construction.  And  in  order' 
to  sustain  that  conclusion  the  court  resorted 
to  its  common  knowledge  of  usages  among 
banks  to  discount  drafts  and  to  accept  a 
transfer  of  bills  of  lading  as  collateral  se- 
curity. Instead  of  dealing  with  the  trans- 
action as  laid  in  the  complaint.  In  each  of 
the  cases  it  was  necessary  to  sustain  the 
conclusion  reached  that  the  imqualifled  own- 
ership by  the  bank  of  the  bill  of  lading  be 
gottm  rid  of;  otherwise  there  was  no  es- 
caping the  concltislon  that  It  was  liable.  To 
do  this,  notwithstanding  the  complaint  al- 
leged a  purchase  of  the  draft  and  the  bill 
of  lading  by  the  bank,  it  became  necessary 
to  bold  that  the  traiisaction  in  legal  effect 
was  a  loan  of  money  by  the  bank,  and  the 
transfer  of  the  debt  and  bill  of  lading  was 
IntMided  as  a  security  therefor.  There  is  no 
rule  of  law  or  of  public  policy  against  a 
bank  becoming  the  absolute  owner  of  the 
debt  and  the  bill  of  lading  for  the  goods  or 
its  undertaking  to  perform  an  executory  con- 
tract for  the  sale  of  the  goods.  And  no 
sound  reason  exists  why  it  should  not  be 
required  to  perform  Its  contracts  as  individ- 
oals  are  required  to  do.  Would  any  court 
hold  that  if  A.  contracted  to  sell  B.  a  horse, 
warranting  its  soundness,  for  $100,  to  be 
paid  upon  its  delivery,  and  A.  should  assign 
the  contract  to  O.,  and  C.  should  deliver  an 


unsound  horse  to  B.  and  receive  the  $100, 
that  C.  would  not  be  liable  for  a  breach  of 
the  warranty?  We  think  not  The  case  In 
hand  is  not  different  in  principle,  unless  the 
fact  that  plaintiffs  paid  the  draft,  which 
was  the  property  of  defendant  for  the  pur- 
diase  price  of  the  goods,  differentiates  it 
The  draft  was  drawn  to  the  defendant's  or- 
der, accompanied  by  the  bill  of  lading  and 
the  account  each  of  which  was  sold  to  it 
The  draft  hkd  not  been  accepted  by  the 
plaintiffs  before  its  negotiation  to  defendant, 
and  imtil  accepted,  in  the  absence  of  some 
fact  tending  to  show  that  defendant  was  in- 
duced by  tbe  conduct  of  the  plaintiffs  to 
purchase  it  they  were  not  bound  by  it 
When  it  was  paid  the  purchase  price  to  be 
paid  for  the  goods  as  well  as  the  goods 
themselves  belonged  to  the  defendant.  The 
plaintiffs  were  not  parties  to  the  transaction 
by  wlilch  it  acquired  the  ownership  of  the 
goods  and  the  right  to  repeive  payment  for 
them.  And  when,  as  here,  the  defendant 
becomes  the  owner  of  the  debt  and  the 
goods,  and  assumed,  necessarily,  the  respon- 
sibili^  and  burden  of  delivering  them  to 
the  plaintiffs,  It  became  the  seller  in  fact 
and  must  bear  the  burden  of  the  transaction. 
In  short  the  defendant  took  the  contract  of 
Klyce,  the  shipper,  and  stood  in  bis  shoes, 
with  the  same  rights;  no  greater,  no  less. 
And  the  payment  of  the  draft  by  plaintiffs, 
which  merely  evidenced  the  price  to  be  paid 
for  the  goods,  can  no  more  shield  or  protect 
the  defendant  from  liability  than  its  pay- 
ment would  have  protected  Klyce  had  he 
undertaken  a  delivery  of  the  goods  and  re- 
ceived the  purchase  price  for  them.  It  would 
be  an  anomaly  to  hold  that  the  defendant 
is  protected  as  purchaser  of  the  account  and 
bill  of  lading,  because  the  plaintiffs  paid 
the  draft  which  also  belonged  to  it  in  right 
of  its  ownership  of  the  goods;  or  that  it 
held  the  bill  of  lading  as  security  for  a  debt 
which  belonged  to  It  Just  how  it  could  be 
the  unqualified  owner  of  the  debt  and  only 
a  qualified  owner' of  the  goods,  when  it  pur- 
chased both,  we  confess  our  inability  to  see. 
When  it  purchased  these  papers  It  was  bound 
to  know  the  nature  of  the  transaction  be- 
tween Klyce  and  plaintiffs.  The  bill  of 
lading  and  the  account  attached  to  the  draft 
carried  notice  on  their  face  that  Klyce  bad 
contracted  to  sell  the  goods  represented  by 
the  account  and  bill  of  lading,  and  to  de- 
liver them  at  the  point  of  their  destination. 

To  repeat  In  a  measure,  the  essence  of 
the  agreement  between  Klyce  and  plaintiffs 
was  that  of  a  cash  transaction  to  be  con- 
summated in  the  future;  that  is,  the  goods 
were  to  remain  the  property  of  Klyce  until 
there  was  an  actual  or  symbolical  delivery 
of  them  and  contemxraraneous  payment  of 
the  price.  The  distance  of  the  parties  from 
each  other  necessitated  a  resort  to  the  usages 
of  trade,  whereby  the  price  is  paid  on  a 
symbolical  delivery  of  the  goods  by  a  trans- 
fer of  the  bill  of  lading.     By  shipping  the 
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goods  to  bis  own  order  Klyctt  retained  tbe 
absolute  title,  and  he  would  have  bad  the 
title  until  the  goods  were  at  tbe  place  of 
delivery,  so  that  an  actual  delivery  could 
have  been  made  on  and  for  tbe  payment  of 
the  price.  But  he  chose  not  to  do  so.  He 
said.  In  effect,  to  defendant:  "I  have  agreed 
to  sell  and  deliver  to  tbe  plaintiffs  at  a 
certain  place  certain  goods  at  a  certain  price. 
Here  Is  a  bill  of  lading  for  these  goods  to 
my  order,  here  is  a  draft  for  tbe  price  to  be 
paid  on  delivery  of  the  goods,  and  here  Is 
an  accqunt  showing  tbe  Items.  I  desire  tbe 
money  for  these  goods  now.  I  propose  to 
sell  the  contract  to  you.  If  y(?u  choose  to 
deliver  the  goods,  which  you  may  do  actually 
or  symbolically  by  assignment  of  bill  of  lad- 
ing to  plaintiffs,  you  will  have  the  money  to 
be  paid  for  them  at  the  place  of  delivery; 
otherwise  yon  will  have  your  goods  and  an 
obligation  of  plaintiffs  to  take  them  at  tbe 
price."  Thus  far  the  defendant  has  dealt 
only  with  Klyce.  After  defendant  purchased 
the  contract,  It  went  to  plaintiffs,  and  said: 
"Here  is  the  bill  of  lading  for  the  goods 
Klyce  was  to  deliver  to  you,  but  which  be- 
longs to  n)e.  Pay  me  the  price,  and  you  can 
have  the  goods."  The  plaintiffs  pay  the 
price  and  take  an  assignment  of  the  bill  of 
lading.  It  is  therefore  plain  that  tbe  sym- 
bolical delivery  was  tbe  defendant's  act,  and, 
as  It  took  the  place  of  an  actual  delivery,  it 
must  be  as  perfect  as  an  actual  delivery. 
If  It  is  false  In  any  respect,  there  Is  a  lia- 
bility upon  defendant,  who  made  itself  a 
party  to  the  transaction.  Tbe  plaintiffs  hav- 
ing paid  the  irarcbase  price  to  defendant  for 
its  goods,  it  will  not  be  allowed  to  say  to 
plaintiffs,  "Ton  did  not  deal  with  me."  This 
conclusion  is  fully  sustained  by  oar  own 
case  of  Ijufaula  Grocery  C!o.  v.  Missouri  Na- 
tional Bank,  118  Ala.  408,  24  South.  389.  and 
the  following  cases  in  other  Jorisdictions: 
Pinch  V.  Gregg,  126  N.  C.  176.  36  S.  B.  251, 
49  li.  R.  A.  679,  and  Searles  Bros.  t.  Smith 
Grain  Co.,  80  Miss.  688.  82  South.  287.  On 
the  facts  averred,  if  proven,  we  entertain  no 
doiibt  of  the  plaintiffs'  right  of  recovery. 
Revwsed  and  remanded. 


STAFSKT  ▼,  SOUTHERN  BY.  00. 
(Supreme  Court  of  Alabama.    April  11,  1905.) 

1.  Carriebs  —  CoNVEssiON  —  Reshificent  ot 
Goods. 

Where  a  buyer,  to  whom  goods  are  con- 
signed, wron^ally  refuses  to  receive  them  on 
their  arrival  within  a  reasonable  time,  the  seller 
is  authorized  to  rescind  the  sale,  and  the  car- 
rier is  not  guilty  of  conversion  in  complying 
wltii  the  seller's  orders  to  ship  the  goods  back 
to  him. 

2.  Sahk  — Estoppel  — DxcLABATioiiB   as  to 

TiTLB. 

Where  a  carrier  tenders  goods  to  the  con- 
signee, and  the  latter  denies  ownership  or  ob- 
ligation to  receive  the  same,  and  the  carrier,  in 
rMiance  on  such  denial,  returns  the  goods  to 
the  shipper  on  the  latter's  order,  the  consignee 
is  estopped  to  sue  the  carrier  for  conversion. 


Appeal  from  City  Oonrt  of  Birmingham; 
0.  W.  Ferguson,  Jndge. 

"To  be  ofiScIally  reported." 

Action  by  C.  Stafsky  against  tbe  Southern 
Railway  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Rehearing  denied  Jtme  90, 1905. 

George  Huddleston,  for  appellant.  Weatb- 
erly  &  Stokely,  for  appellee. 

DENSON,  J.  This  Is  an  action  of  trover, 
brought  by  Stafsky,  plaintiff,  against  the 
Southern  Railway  Company,  defendant,  on 
tbe  6th  day  of  September,  1902,  for  the  al- 
leged conversion  of  a  case  of  shoes.  The 
case  was  tried  by  the  court  on  the  following 
agreed  statement  of  facts,  to  wit:  "On  Au- 
gust 4,  1901,  plaintiff  purchased  on  three 
months'  credit,  from  V.  Rosenzweig,  of  New 
Tork  City,  one  case  ot  shoes  of  the  value  of 
$123.75,  which  shoes  were,  on  September  4, 
1901,  regularly  shipped  to  him  at  Birming- 
ham, Alabama,  over  defendant's  line  of  rail- 
road; that  said  shipment  was  received  by 
defendant  at  its  Birmingham  station  within 
a  reasonable  time,  and  proper  and  legal  no- 
tice of  such  receipt  given  to  plaintiff;  that 
plaintiff  thereupon  refused  to  receive  tbe  con- 
signment of  shoes  and  to  pay  freight  thereon 
on  the  ground  that  same  had  been  unreason- 
ably delayed  in  transit,  which  ground  was 
not  well  taken,  and  that  defendant,  after 
such  refusal,  corresponded  with  V.  Rosenz- 
weig, the  consignor,  and  on  his  request  re- 
turned the  shoes  to  him  on  May  1,  1902,  and 
that  defendant  collected  no  freight  charges 
on  such  shipment,  and  that  defendant  is  a 
common'carrler  and  railroad  company;  that 
plaintiff  never  paid  said  Y.  Rosenzweig  for 
said  goods."  The  court  rendered  Judgment 
for  the  defendant,  and  the  plaintiff  appealed. 

Appellant's  contention  is  that,  while  he  did 
not  have  any  good  reason  for  refusing  to 
receive  the  goods,  and  notwithstanding  he 
refused  to  receive  them,  yet  be  was  tbe  true 
owner  of  the  goods,  and  that  tbe  appellee, 
under  the  facts  in  the  case,  could  acquit  it- 
self of  liability  to  plaintiff,  after  receiving 
the  goods,  only  in  two  ways:  First,  by  stor- 
ing tbe  goods  in  a  warehouse  at  the  ezpenso 
of  the  owner;  second,  by  a.  sale  of  them  in 
conformity  with  the  statute.  Code  1896,  | 
4226.  The  true  question  la  the  case  is  not 
whether,  by  resorting  to  one  of  the  two 
modes  pointed  out,  the  appellee  could  have 
acquitted  Itself  of  liability,  but,  under  the 
agreed  statement  of  facts,  was  it  guilty  of  a 
conversion?  Did  it  deal  tortiously  with  the 
goods  in  such  sort  as  to  make  it  liable  in  this 
action  by  trover  by  appellant  as  for  a  conver- 
sion? "Conversion  is  tbe  gist  of  an  action 
of  trover,  and  to  support  the  action  there 
must  be  a  concurrence  of  the  right  of  prop- 
erty, general  or  special,  and  of  possession,  or 
the  Immediate  right  of  possession,  in  tbe 
plaintiff,  at  the  time  of  the  conversion." 
Booker  T.  Jones'  Adm'x,  55  Ala.  266;  Boiling 
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▼.  Klrby.  80  Ala.  216,  7  South.  914, 24  Am.  St 
Bep.  789.  "If  defendant  exercises  a  domin- 
ion over  the  property  in  exclusion  or  defiance 
of  the  plaintiff's  right,  that  Is  a  conversion, 
be  It  for  bis  own  or  another's  use."  Autbor- 
itlea  snpra;  Conner  t.  Allen,  33  Ala.  515; 
Oooley  on  Torts  (1879)  p.  448.  It  was  the 
plaintiff's  duty,  upon  the  arrival  of  the  goods 
at  Birmingham,  to  have  received  them.  This 
duty  he  declined  to  perform,  notwithstand- 
ing the  goods  arrived  within  a  reasionable 
time,  and  he  was  dnly  notified  of  their  ar- 
rival. His  refusal  to  receive  the  goods,  he 
conceded  and  agreed,  was  without  any  foun- 
dation. Therefore  the  refusal  to  receive  was 
wrongfnl.  The  defendant  notified  the  ship- 
per of  the  facts,  and  the  shipper  requested 
that  tbe  goods  be  shipped  back  to  him,  and 
on  May  1,  1902,  the  request  was  complied 
with.  A  wrongful  refusal  to  accept  goods 
sold  authorizes  the  seller  to  rescind  the  sale. 
24  Am.  &  JEng.  Ency.  Law  (2d  Ed.)  1104,  cc, 
and  authorities  under  note  6;  24  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  1097  (Besclssion)  note  1. 
It  Is  true  that  the  seller  might  have  sued  the 
buyer  (plaintiff)  for  the  contract  price  at 
which  the  goods  were  sold,  and  there  ^ould 
bare  be«i  no  good  defense  to  tbe  suit;  bat, 
the  goods  not  having  passed  into  the  actual 
possession  of  the  purchaser,  the  seller  might, 
upon  the  vendee  not  taking  and  paying  for 
them,  keep  them  as  his  own,  and  recover 
the  difference  between  tbe  market  price  at 
the  time  and  place  of  delivery  and  the  con- 
tract price.  BenJ.  on  Sales  (6th  Ed.)  |  788, 
p.  769,  and  authorities  dted  under  note  "z"; 
The  Schooner  Treasurer,  1  Spragne,  478,  Fed. 
Caa.  No.  14,159;  Kearney  Milling  &  Elevator 
Co.  ▼.  Union  Pacific  Ry.  Cto.  (Iowa>66  N.  W. 
1059,  69  Am-  St.  Bep.  434.  The  evidence 
tends  strongly  to  show  that  the  defendant 
acted  Iq  perfect  good  faith  in  returning  tbe 
goods,  and  that  it  was  Induced  to  return 
them  by  tbe  declarations  and  conduct  of  the 
plaintiff.  Defendant  tendered  tbe  goods  to 
plaintiff,  and  he,  in  effect,  said  tbey  were 
not  his,  that  he  was  under  no  obligation  to 
receive  them,  and  refused  to  receive  them. 
In  returning  the  goods  under  tbe  circumstan- 
ces shown  by  tbe  agreed  statement  of  facts, 
can  It  be  reasonably  said  that  the  defend- 
ant acted  In  defiance  of  any  right  the  plain- 
tiff had,  or  that  it  exercised  dominion  over 
them  to  the  esduslon  of  plaintiff's  right? 
Acts  in  pals  will  operate  an  estoppel  when 
the  opposite  party  has  been  Induced  to  act 
upon  them;  and  we  think,  upon  the  agreed 
statement  of  facts,  even  waiving  the  ques- 
tion of  plaintiff's  title  vel  non,  the  Judgment 
of  the  trial  court  is  correct.  McOowen  ▼. 
Young,  2  Stew.  &  P.  160;  Nelson  t.  Itosou, 
17  Ala.  216;  1  Brick.  Dig.  p.  796,  It  10,  11; 
Bicketts  v.  Oroom,  102  Ala.  332,  14  South. 
837;  8  Mayfield's  Digest,  p.  424,  i  811. 
The  judgment  of  tbe  city  court  Is  affirmed. 

McCLEUliAN,  O.  J.,  and  HARALSON  aaA 
DOWDELL,  JJ.,  concurring. 


WESTEHIN   RY.   OF   ALABAMA  ▼.   OLBG- 

HORN. 
(Supreme  Court  of  Alabama.     May  9,   1905.) 

1.  Railboadb   —  HIQHWA.T      Obossinos  — 

FbIQHTENIKO     AKUtAlB  —  AOIIOHS  —  De- 

raitBsa. 

The  fact  that  a  railroad,  in  placing  a  mail 
crane  at  a  highway  crossing,  oonstmcted  the 
same  at  the  instance  and  request  of  the  United 
States  Postal  Department,  and  according  to 
plans  and  speci&cstions  furnished  by  such  de- 
partment, and  that  the  place  where  the  crane 
was  erected  was  selected  by  the  department,  and 
that  a  mail  bag  hung  upon  the  crane  was  hung 
there  by  an  agent  of  tbe  United  States  govern- 
ment, to  be  delivered  to  another  agent  of  the 
^remment,  the  railroad  being  under  no  duty 
m  connection  therewith  ezce(>t  to  forward  the 
mails  on  its  trains,  and  having  nothing  to  do 
in  any  manner  with  the  handling  or  control  of 
the  mall  bag,  constituted  no  defense  to  an  ac- 
tion against  the  railroad  for  injuries  to  a  trav- 
eler on  the  highway  whose  mule  was  frightened 
at  the  crane  and  bag  suspended  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  |  971.] 

2.  Sake— CoNTBiBDTOBY    Nboligbrck— Fail- 
UBE  TO  Stop  and  Listen. 

The  fact  that  the  drtver  of  a  mule  did  not 
stop  and  listen  before  proceeding  to  cross  a 
railroad  track  did  not  contribute  to  the  fright 
of  bis  mule,  caused  by  seeing  a  mail  crane  hav- 
ing a  mail  hag  suspended  therefrom  at  the 
crossing,  in  sndi  manner  as  to  preclude  him 
from  recovering  from  the  railroad  for  Injuries 
resulting  from  such  fright. 
8>  Sahx. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  on  a  highway,  caused  by  his  mule 
taking  fright  at  a  mail  crane  on  which  a  bag 
was  suspended  at  a  crossing,  the  fact  that  the 
traveler  could  and  should  have  seen  the  post- 
master approaching  the  mail  crane  with  the  bag 
of  mail  did  not  show  that  the  traveler  was 
guilty  of  contributory  negligence  in  paying  no 
attention  to  the  postmaster  or  mall  bag. 

4.  Sake— Actions— EviDiRCX. 

In  an  action  against  a   railroad  for   in- 

iuries  to  a  traveler  on  a  highway,  caused  by 
lis  mule  taking  fright  at  a  mail  crane  erected 
at  a  crossing,  evidence  that  the  railroad's  em- 
ployte  worked  on  the  crane  was  competent  to 
show  that  it  was  erected  and  maintained  by  the 
railroad. 

6.  WrritESBES  —  CBOSS-ExAMinATiOif  —  Niw 

Matteb. 

In  an  action  against  a  railroad  for  in- 
juries to  a  traveler,  caused  by  his  mule  taking 
fright  at  a  mail  crane  erected  at  a  crossing,  a 
question  asked  of  a  witness  on  cross-examina- 
tion as  to  whether  there  was  anything  unnsnal 
about  the  mail  crane  was  properly  excluded 
where  tbe  witness  on  his  direct  examination  had 
testified  to  nothing  in  reference  to  the  mail 
crane. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  gf  949-954.] 

6.  Evidence— Conclusions  or  Witnesses. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  sustained  by  his  mule  taking  fright 
at  a  mail  crane  erected  at  a  crossing,  a  question 
asking  a  witness  as  to  whether  there  was  any- 
thing unusual  about  the  mail  crane  called  for 
the  witness'  opinion  or  conclusion. 

7.  RAII.BOADS— Duty  to  Repaib  Cbossings. 

Railroads  are  required  to  keep  their  tracks 
and  all  approaches  to  them  at  public  crossings 
in  good  repair. 

{BH.  Note. — For  cases  in  point,  sea  vol.  41, 
Cent.  Dig.  Railroads,  S  959.] 
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8.  TBIAIr-ABatnaERTATIVK   iNSTBUOnOIfB. 

In  an  a<:tion  against  a  railroad  for  in- 
jories  to  a  traveler  on  a  Itighway,  caused  by  his 
mole  taking  friglit  at  a  mail  crane  erected  at  a 
oroasing,  a  diarge  tliat  the  term  "a  mule  of 
ordinary  gentleness,"  as  used  in  the  complaint, 
does  not  mean  any  particolar  mule  which  is 
ordinarily  gentle,  but  means  a  mule  which  is 
aa  gentle  as  ordinarily  gentle  mules,  was  argu- 
mentative, and  properly  refused. 

9.  Samb— Invasion  or  Jubt'b  Pbovincx. 

X^rther  charge*  that  if  plaintiff's  mule 
would  ordinarily  become  frightened  or  back  or 
shy  when  it  met  any  person  on  the  road,  and 
paxtioularly  a  negro,  then  it  was  not  a  mole 
of  ordinary  gentleness,  and  that  a  mail  crane 
with  a  pouch  hung  on  it  is  not  in  itself  a 
structure  of  such  ungainly  mien  as  to  frighten 
a  mule  of  ordinary  gentleness,  were  objection- 
able, in  that  they  invaded  the  province  of  the 
jury. 

Appeal  from  Circuit  Court,  Macon  County; 
N.  D.  Denaon,  Judge. 

Action  by  William  Cleghom  against  tlie 
Western  Ballway  of  Alabama.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Bebearing  denied  June  80,  1806. 

Tbe  gist  of  the  various  counts  of  the  com- 
plaint was  tbat  the  plalntUf  was  driving  a 
mule  hitched  to  a  buggy  along  a  public  road; 
tbat  approaching  a  point  where  the  defend- 
ant's track  crossed  the  road  the  mule,  as  It 
put  its  ftont  feet  on  the  railroad  track,  dis- 
covered a  mall  bag  suspended  at  tbe  crossing 
upon  a  mall  crane,  became  ftightened  there- 
at, and  backed  the  buggy  Into  a  ditch,  throw- 
ing the  plaintiff  out,  and  Injuring  him  severe- 
ly; that  said  mule  was  one  of  ordinary  gen- 
tleness. The  defendant  filed  demurrers  to 
tbe  complaint,  but  under  the  decision  herein  It 
is  not  nece88ai7  to  set  them  out,  being  cover- 
ed by  tbe  principles  decided  in  this  cose  on 
a  former  appeal.  Defendant's  demurrers  be- 
ing overruled.  It  filed  a  plea  of  tbe  general 
issue,  and  seven  special  pleas  as  follows: 
"(2)  That  in  tbe  use  of  mall  cranes  on  the 
line  of  defendant's  railway,  including  tbe  one 
at  tbe  place  wbere  It  Is  alleged  plalntlfrs  in- 
jury occurred,  it  was  not  customary  or  usual 
for  tbe  United  States  government,  who  han- 
dled tbe  mall,  to  place  mall  bags  on  tbe  crane 
imtil  just  as  tbe  train  Is  approaching,  and 
when  it  would  be  imprudent  for  any  one  to 
pass  on  account  of  an  approaching  train. 
Tbat  tbe  defendant  put  up  the  said  mall 
crane  at  tbe  Instance  and  request  of  tbe 
United  States  railway  service,  to  be  used  In 
accordance  with  this  custom,  to  wit,  to  only 
bang  mall  bags  tbereon  on  tbe  approach  of 
fast  mall  trains  which  carried  malls;  and 
that  tbe  defendant  in  tbe  construction  of 
said  mall  crane  bad  no  reason  to  apprehend 
tbat  It  would  be  used  to  hang  mall  bags  on 
It  at  any  other  time,  or  when  ordinarily  pru- 
dent persons  would  be  passing  driving  ani- 
mals of  ordinary  gentleness.  (8)  That  said 
mall  crane  was  constructed  according  to 
plans  and  specifications  made  and  furnished 
by  tbe  Postal  Department  of  the  United 
States  government,  and  was  such  as  are  used 
at  fiag  stations  all  over  tbe  United  States. 


That  the  place  where  aaU  mall  crane  was 
erected  was  selected  bj  the  said  Postal  De- 
partment, and  that  tbe  defendant  in  erecting 
it  at  said  place,  was  only  carrying  out  the 
instructions  of  those  who,  under  tbe  United 
States  mall  regulations.  It  was  its  duty  to 
obey;  and  that  the  delivery  and  receipt  of 
mall  by  means  of  said  mail  crane  was  con- 
ducted entirely  by  the  Postal  Department  of 
tbe  United  States  government  (4)  Tbat  tbe 
said  mall  bag  was  hung  on  said  mall  crane 
by  tbe  agent  of  tbe  United  States  govern- 
ment to  be  delivered  to  a  mall  carrier  of  the 
United  States  government  whose  duty  It 
was  to  receive  and  carry  It  That  under  the 
defendanrs  contract  with  tbe  United  States 
for  carrying  its  mall  It  was  not  tbe  duty  of 
the  defendant  to  receive  tbe  mall  bag  at  tbat 
station,  but  simply  to  carry  It  forward  after 
it  bad  been  delivered  by  one  agent  of  tbe 
United  States  government  to  wit  the  post- 
master at  said  station,  to  another,  to  wit 
the  mail  agent  on  the  mall  car  controlled  ex- 
duslvely  by  the  Postal  Department  of  the 
United  States  government  Tbat  under  said 
contract  the  Postal  Department  directed  bow 
said  mall  bag  should  be  delivered  and  re- 
ceived on  said  mall  car.  That  tbe  defendant 
was  under  no  duty  to  stop  at  said  station  or 
to  receive  said  bag  at  tbat  place  except  to 
put  up  and  maintain  said  mall  crane  on 
which  to  allow  tbe  said  Postal  Department 
to  deliver  and  receive  tbe  mall.  Tbat  It  was 
not  tbe  defendant's  duty  to  deliver,  receive, 
or  In  any  manner  handle  or  control  said  mall 
bag  except  to  carry  tbe  said  postal  car  on 
which  it  had  been  placed,  and  which  was 
controlled  and  managed  entirely  by  the  Post- 
al Department  of  the  Uplted  States  govern- 
ment (Q)  That  tbe  plaintiff  was  guilty  of 
negligence  which  caused  or  proximately  con- 
tributed to  tbe  Injury  complained  of  in  this: 
that  In  approaching  said  railroad  track  be 
failed  to  stop,  look,  or  listen,  or  otherwise 
ascertain  tbat  a  train  was  approaching,  or 
that  there  was  anything  on  or  about  the 
track  calculated  to  frighten  tbe  animal 
which  be  was  driving;  and  defendant  avers 
that  plaintiff  could,  by  stopping,  looking,  or 
listening,  or  otherwise  ascertaining,  have  dis- 
covered tbe  crane  or  mall  bag  at  tbe  place 
set  forth  In  the  complaint  in  time  to  have 
prevented  tbe  injury.  (6)  Tbat  tbe  plaintiff 
caused  or  proximately  contributed  to  the  in- 
jury complained  of  in  this:  that  when  he  ap- 
proached said  railroad  track  at  tbe  place 
where  said  mail  crane  was  erected,  and 
where  the  postmaster  at  said  station  was 
handling  tbe  United  States  mall,  be  failed  to 
keep  a  proper  lookout  as  to  what  was  ahead 
of  blm,  and  was  looking  elsewhere,  not  no- 
ticing what  was  In  front  of  him,  but  was 
carelessly  looking  about  and  paying  no  atten- 
tion to  wbat  be  was  doing;  and  defendant 
avers  tbat  by  ordinary  diligence  plaintiff 
could  have  discovered  tbe  crane  and  mall 
bag  in  time  to  have  prevented  tbe  injury. 
(7)  Tbat  the  plaintiff  caused  or  proximately 
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contributed  to  the  injaiy  complained  of  by 
carelessly  and  negligently  guiding  and  con- 
troUing,  or  failing  to  guide  and  control,  his 
mnle^  which  he  was  drlylng  at  the  time  of 
the  Injury;  and  defendant  avers  that,  if 
plaintiff  had  properly  guided  and  controlled 
the  mnle  he  was  driving,  he  could  have  pre- 
vented the  injury.  (8)  The  plaintiff  caused 
or  proximately  contributed  to  the  injury  com- 
plained  of  In  this:  that  at  the  time  of  his 
approach  to  said  mail  crane  he  saw,  or  by 
reasonable  diligence  could  have  seen,  one  B. 
B.  Gibson,  who  was  United  States  postmas- 
ter at  the  place  referred  to,  at  or  approaching 
said  mall  crane  with  a  bag  of  United  States 
mall,  which  was  calculated  to  frighten  plaln- 
tUTs  mule;  that  with  this  knowledge  or 
means  of  knowledge  at  hand  plaintiff  paid  no 
attrition  to  said  postmaster  or  said  mall  bag, 
bat  negligraitly  and  carelessly  approached 
the  same  without  looking  or  noticing  the 
dangtf  of  such  approach."  The  plaintiff  de- 
murred to  each  of  said  special  pleas.  They 
were  sustained  to  all  except  the  sixth  and 
seventh,  and  overruled  as  to  those  two.  It 
Is  unnecessary  for  an  understanding  of  the 
opinion  as  based  on  exertions  to  evidence 
to  set  the  same  out  in  detail.  The  charges 
to  the  Jury  noticed  in  the  opinion  are  as  fol- 
lows: The  defendant  requested  the  court  In 
writing  to  give  charges  numbered  and  as  fol- 
lows: "(1)  If  the  Jury  believe  all  the  evi- 
dence, they  must  find  for  the  defendant  (2) 
The  term  'a  mule  of  ordinary  gentleness,'  as 
used  In  the  complaint,  does  not  mean  any 
particular  mule  which  Is  ordinarily  gentle, 
but  means  a  mule  which  Is  as  gentle  as  ordi- 
nary gentle  mules.  (3)  If  plaintiff's  mule 
would  ordinarily  become  frightened  or  back 
or  shy  when  it  met  any  person  in  the  road, 
and  particularly  a  negro,  then  It  was  not  a 
mule  of  ordinary  gentleness.  (4)  Such  mall 
crane,  with  a  pouch  hung  on  It,  as  Is  shown 
on  page  239  of  the  postal  laws  and  regula- 
tions, offered  in  evidence,  is  not  in  itself  a 
structure  of  such  ungainly  mien  as  is  calcu- 
lated to  frighten  a  mule  of  ordinary  gentle- 
ness. (5)  If  the  Jury  believe  from  the  evi- 
dence that  the  mall  crane  and  mall  bag 
which  it  la  alleged  frightened  the  plaintiff's 
mnle  was  such  as  are  prescribed  by  the  post- 
al laws  and  regulations  of  the  United  States 
government,  and  such  as  were  at  the  time 
of  the  injury  In  use  on  all  well-regulated  rail- 
roads of  the  country,  th^  must  find  for  the 
defendant.  (6)  If  the  Jury  believe  from  the 
evidence  that  the  diagram  in  section  669, 
page  238,  of  the  postal  laws  and  regulations 
of  the  United  States  government,  was  such 
as  at  the  time  of  the  Injury  were  in  use  on 
all  well-r^nlated  railroads  of  the  country, 
they  must  find  for  the  defendant  (7)  If  the 
Jnry  believe  from  the  evidence  that  the  plain- 
tiff, at  the  time  of  his  approach  to  the  mail 
ciane,  saw,  or  could -by  the  exercise  of  rea- 
sonable diligence  have  seen,  Postmaster  Gib- 
son at  the  place  referred  to,  at  or  approach- 
ing the  said  mall  crane  with  a  bag  of  United 


States  mall,  which  was  calculated  to  frighten 
plaintiff's  mule,  and  that  with  this  knowl- 
edge or  means  of  knowledge  at  hand  plaintiff 
paid  no  attention  to  said  postmaster  and 
mall  bag,  and  negligently  and  carelessly  ap- 
proached the  same  without  noticing  the  dan- 
ger of  such  approach,  they  must  find  for  the 
defendant" 

George  P.  Harrison,  for  appellant  Oscar 
a.  Lewis,  for  appellee. 

DOWDELL,  J.  This  is  the  second  ap- 
peal in  this  case.  Gleghom  v.  The  Western 
Railway  of  Alabama,  134  Ala.  601,  33  South. 
10,  (iO  L.  B,  A.  269.  Since  the  remandment 
of  the  cause  the  complaint  has  been  amend- 
ed by  the  addition  of  other  counts.  The 
same  demurrers  which  were  Interposed  to 
the  original  complaint  were  refiled  to  the 
complaint  as  amended.  There  is  nothing  In 
the  counts  added  by  way  of  amendment  to 
which  the  principles  stated  in  the  opinion  by 
McGIellan,  C.  J.,  on  the  former  appeal  are 
not  applicable,  and,  following  what  was  then 
said,  and  the  decision  of  this  court,  the 
trial  court  overruled  the  demurrers.  This 
action  of  the  trial  court  constitutes  the  basis 
of  the  first  five  assignments  of  error  in  the 
present  record.  Counsel  for  appellant  insists 
upon  a  reconsideration  of  our  former  deci- 
sion, but  we  are  unable  to  see  any  good  rea- 
son for  now  overruling  that  decision,  or  in 
depiartlng  from  the  principles  laid  down. 

The  defendant  filed  eight  pleas  to  the  com- 
plaint as  amended;  the  first  being  the  gen- 
eral Issue,  and  the  remaining  seven  attempt- 
ing to  set  up  special  matters  of  defense. 
Demurrers  were  interposed  by  the  plaintiff 
to  all  of  these  pleas  except  the  first,  and 
were  sustained  as  to  all  except  the  sixth  and 
seventh,. and  overruled  as  to  the  two  latter. 
The  matters  set  up  in  the  second,  third,  and 
fourth  pleas,  under  the  doctrine  laid  down 
on  the  former  appeal,  constitute -no  defense 
to  the  cause  of  action  made  by  the  complain- 
ant The  defendant  knew  the  intended  pur- 
poses of  the  mail  crane,  its  uses,  etc.,  and, 
furthermore,  that  its  erection  was  for  the 
convenience  of  the  defendant,  and  to  facili- 
tate the  carrying  out  of  the  contract  between 
the  defendant  and  the  United  States  gov- 
ernment It  does  not  appear  that  the  al- 
leged duty  as  to  the  erection  of  the  crane 
and  the  place  of  its  erection  was  one  Im- 
posed by  law,  and,  for  aught  that  appears, 
such  alleged  duty  was  one  arising  out  of 
a  contract  beneficial  to  the  defendant  and 
of  consequence  a  self-imposed  one.  The 
fifth  plea  undertakes  to  set  up  the  defense 
of  contributory  negligence  on  the  part  of 
the  plaintiff,  and  avers  the  facts  constitut- 
ing the  plaintiff's  negligence  to  be  his  fail- 
ure to  stop,  look,  and  listen  for  an  approach- 
ing train  before  attempting  to  make  said 
public  crossing.  We  are  unable  to  see  how 
the  failure  of  the  plaintiff  to  stop,  look,  and 
listen  before  proceeding  to  cross  the  rail- 
road contributed  to  the  fright  of  the  mule 
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at  seeing  tbe  mail  crane,  which  did  not  oc- 
cur nnti]  the  mnle  was  on  the  crossing.  This 
plea  was  clearly  open  to  the  demurrer.  So, 
too,  was  the  eighth  plea.  The  averment  of 
contributory  negligence  is  not  supported  by 
the  facts  stated  as  constituting  such  negli- 
gence. That  the  plalntift  could,  by  the  ex- 
ercise of  reasonable  diligence,  have  seen 
"one  E.  a  Gibson,  who  was  United  States 
postmaster  at  the  place  referred  to,  at  or 
apf)roachlng  said  mall  crane  with  a  bag  of 
United  States  mail,  which  was  calculated 
to  frighten  plaintiff's  mule,"  is  no  answer  to 
the  cause  of  action  laid  In  the  complaint.  It 
Is  not  charged  In  the  complaint  that  the  male 
was  frightened  by  Gibson  with  the  mall  bag, 
but  by  the  mall  crane  on  which  the  mail 
bag  was  suspended. 

It  was  competent  under  the  issues  for  the 
plaintiff  to  show  that  the  defendant's  em- 
ployes worked  on  tiie  crane.  The  witness 
Cooper,  who  testified  to  these  facts,  further 
testified  that  he  worked  for  the  defendant, 
and  that  "we  (meaning  defendant's  em- 
ployes) erected  the  first  mail  crane  under 
Mr.  Sam  Henry.  There  has  been  a  mail 
crane  there  ever  since.  I  have  seen  Mr. 
Beasly  wotk  on  the  mail  crane  that  is  there 
now.  I  don't  know  what  he  was  doing 
there,  or  who  he  was  working  for.  He  was 
working  with  the  bridge  gang  on  the  West- 
em  Railroad,  but  don't  know  who  be  was 
working  for."  All  of  this  was  competent 
In  evidence,  and  to  be  considered  and  weigh- 
ed by  the  Jury  as  tending  to  show  that  the 
defendant  erected  and  maintained  the  mall 
crane.  The  question  asked  the  witness  Oox 
on  his  cross-examination,  and  to  which  an 
objection  was  sustained,  "Was  there  any- 
thing unusual  about  that  mail  crane?"  was 
not  In  rebuttal  of  any  matter  drawn  out  on 
the  direct  examination  of  this  witness.  He 
had  testified  nothing  In  reference  to  the 
mall  crane,  and  as  to  him  the  question  called 
for  new  or  original  matter,  and  in  this  call- 
ed for  the  witness'  opinion  or  conclusion. 
He  was  not  asked  to  tell  what,  if  there  was 
anything  unusual  about  the  mall  crane. 
There  was  no  error  In  sustaining  the  objec- 
tion. There  were  other  exceptions  taken  to 
the  court's  rulings  on  evidence,  but  we  have 
been  unable  to  discover  any  merit  in  them. 

Railroad  companies  are  required  to  keep 
their  tracks  and  the  approaches  to  them  at 
public  road  crossings  in  good  repair.  Pratt 
Coal  &  Iron  Oo.  v.  Davis,  79  Ala.  308;  S.  & 
N.  A.  R.  Co.  V.  McLendon,  63  Ala.  266;  Sou. 
Ry.  Co.  V.  Posey,  124  Ala.  486,  26  South. 
014.  There  was  no  error  In  giving  the  charge 
requested  by  the  plaintiff. 

The  affirmative  charge  requested  by  the 
defendant  was  properly  refused.  There  was 
evidence  which  tended  to  sustain  the  several 
allegations  in  the  complaint,  and  the  evi- 
dence on  some  of  the  material  issues  was  in 
conflict 

Charge  2  requested  by  the  defendant  was 
argumentative,   and  for  this  reason,  if  no 


other,  was  prtqierly  refused.  Charge  8  was 
invasive  of  the  province  of  the  Jury.  It 
was  for  the  jury,  and  not  the  court,  to  say 
whether  under  the  evidence  predicated  in 
the  cliarge,  the  mule  vvs  one  of  ordinary 
gentleness.  Charge  4  was  also  faulty  in 
that  it  was  invasive  of  the  province  of  the 
Jury. 

Vot  reasons  heretofore  stated  In  refer- 
ence to  the  ruling  on  the  demurrer  to  the 
defendant's  eighth  plea,  the  seventh  diarge 
requested  by  the  defendant  was  properly  re- 
fused. The  fifth  and  sixth  charges  re- 
quested by  defendant  are  controlled  by  the 
principles  laid  down  In  the  opinion  on  the 
former  appeal  (134  Ala.  601,  33  South.  10. 
60  li.  R.  A.  269),  and  no  error  was  commit- 
ted In  refusing  to  g^ive  them. 

We  have  carefully  considered  the  evidence 
in  this  case,  and  under  the  rule  laid  down 
in  Cobb  V.  Malone,  92  Ala.  630,  9  South.  78S, 
and  the  cases  following  that  one,  we  are  not 
prepared  to  say,  after  allowing  all  reasonable 
presumptions  of  the  correctness  of  the  trial 
court's  ruling  on  the  motion  for  a  new  trial, 
that  the  prei)onderance  of  the  evidence 
against  the  verdict  is  so  decided  as  to  clear- 
ly convince  the  court  that  it  is  wrong  and 
unjust  Finding  no  reversible  error  in  the 
record,  the  judgment  will  be  affirmed. 

Affirmed. 

McCLBLLAN,  C.  J.,  and  TX90N  and  AN- 
DERSON, JJ.,  concurrhig. 


W.  P.  VANDIVER  ft  CO.  et  al.  ▼.  WALLER. 

(Supreme  Court  of  Alabama.     May  11,  1905.) 

1.  Pleading — Motions  to  Stbike — Ivfbopeb 
Averments. 

Damages  alleged  in  the  complaint,  but 
which  are  not  recoverable,  and  irrelevant  aver- 
ments, may  be  properly  stricken  on  motion. 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Cent  Dig.  Pleading,  $  1156.] 

2.  Appeal  —  HAsin-Ess  Ebbob  —  Rules  of 
Pleadings. 

The  denial  of  a  motion  to  strike  improper 
averments  of  the  complaint  bearing  on  the  issue 
of  damages  is  not  reversible  error,  as  defendant 
may  protect  himself  against  the  recovery  of 
such  damages  by  objections  to  the  evidence  or 
by  special  charges. 
S.  Attachkint— WBOiforoi.  Issuanos— Dah- 

AOE8. 

An  attachment  sued  out  without  the  exist- 
ence of  any  statutory  grounds  on  which  to 
predicate  tbe  same  is  wrongful,  and  entitles  the 
attachment  defendant  to  recover  all  actual  dam- 
ages accruing  to  him  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  voL  6, 
Cent.  Dig.  Attachment  M  13OT.  1S7&] 

4.  Trial— Instbuctions  —  Necessitt  or  Rb- 

QUESTS. 

Where  defendants  apprehend  that  the  jury 
might,  under  the  charge,  award  plaintiff  dam- 
ages that  are  not  recoverable,  they  should  re- 
quest an  explanatory  charge  correcting  the 
charge  from  which  they  apprehend  prejudice. 

(Ed.  Note. — For  cases  In  point  see  vol.  46, 
Cent  Dig.  Trial,  ||  628,  629.] 

5.  Damaoes— Pboxhcxtk  Rbsult  ov  Iiijuet. 

Damages  must  be  the  natural  and  proxi- 
mate consequence  of  the  wrong  done,  and  re- 
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mote  damaxes  cannot  b«  recovered  even  though 
Epecially  alleged. 

[Ed.  Note. — ^For  cases  in  point,  see  TOl.  16, 
Cent.  Dig.  Damagas,  H  65-57.] 

6.  AxTAcnintNT— Wbongful   Leyt— Damages 
— Injurikb  to  Perishable  Goods. 

One  whose  perisliable  goods  have  been 
wrongfolly  attached  may  recover  damages  re- 
salting  to  snch  goods  by  locking  them  up  in  a 
storehonae  during  warm  weather,  and  failing  to 
give  them  proper  attention. 

7.  Saiud— GouNSBi.  B^BS. 

Under  an  attachment  l>ond  conditioned  to 

Srosecute  the  attachment  to  effect,  and  to  pay 
efendant  such  damages  as  he  may  sustain 
from  a  wrongful  or  vexatioas  sniog  out  of  the 
attachment,  the  attachment  defendant  may,  if 
the  attachment  is  wrongfully  or  maliciously 
sued  out,  recover  counsel  fees  which  were  neces- 
sitated by  the  wrongful  suing  out  of  the  at- 
tachment,  such  as  fees  paid  for  services  render- 
ed in  preparing  and  filing  an  exemption  decla- 
ration and  in  defending  a  contest  of  the  decla- 
ration by  the  attachment  plaintiCF. 

[Bd.  Note. — ^For  cases  in  point,  sse  TOl.  6, 
Cent.  IMg.  Attachment,  f  1388.] 

&  Sake— INJURT  to  Crbditob. 

Injury  resulting  to  the  credit  and  business 
of  a  -defendant  in  an  attachment  which  has 
been  wrongfully  or  vexatiously  sued  out  may 
be  recovered  as  special  damages  in  a  suit  on 
die  attachment  bond. 

[Bd.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Attachment,  H  ISSi.  1886.] 

9.  Same— WROiforni,  Attaohxbrt— Lxabiutt 
or  Plaintift. 

An  attadiment  plaintitf  is  liable  to  the  at- 
tachment defendant  for  wrongfully  suing  out  an 
attachment  where  the  latter  was  not  about  to 
fraudulently  dispose  of  his  property,  and  there 
was  no  other  cause  for  the  attachment 

10.  APFEAii— Habiiless     Error— Misleadino 

IRBTBUCTIONS. 

The  Supreme  Court  will  not  reverse  the 
lower  court  for  giving  a  misleading  charge,  un- 
less it  clearly  appears  that  injury  resulted 
therefrom. 

[Ed.    Note. — For  cases  in  point,   see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  f{  4219-^228.] 

IL  ATTAOHicBint  —  Qbounds  —  Absenok  of 
Debtor. 

The  temporary  absence  of  a  debtor  from 
the  state  does  not  of  itself  authorize  the  creditor 
to  resort  to  an  attachment  to  collect  his  debt, 
although  the  debtor  does  not  inform  his  credit- 
ors of  bis  absence. 

[Xid.   Note. — For  cases  in   point,  see  vol.  6, 
Cent  Dig.  Attachment,  {  75.] 

12.  Appeal  —  Habiclbss  Error  —  Instruo- 
noits. 

In  an  action  for  wrongfully  suing  out  an 
attachment  a  charge  that  the  temporary  ab- 
sence of  a  debtor  from  the  state,  though  he 
does  not  inform  bis  creditors,  does  not  authorize 
an  attachment  against  his  property,  while  argu- 
mentative and  abstract  in  that  there  was  no 
evidence  that  the  debtor  bad  left  the  state,  was 
not  subject  to  the  objection  of  precluding  the 
jury  from  considering  evidence  tending  to  show 
tbat  the  debtor  had  al>sconded,  and  was  not 
reversible  error. 

13.  Wbonotci.  Atiachuent— FuniTiTK  Daii- 
AOE8— Absence  of  Pbobable  Cause. 

Where  the  suing  out  of  an  attachment 
was  wrongful,  and  it  was  issued  without  prob- 
able cause,  punitive  as  well  as  actual  damages 
may  be  recovered,  although  the  attachment  was 
rara  ont  by  an  agent,  provided  the  prlncipali 
with  full  knowledge,  ratified  the  accent  s  act 

[B<d.   Note. — For  cases  in  point  see  voL  6, 
Cent  Dig.  Attachment  I  If 


14.  Sauk— iKSTRtrcnoifg. 

In  an  action  for  wrongfully  suing  ont  an- 
attachment,  where  the  compuint  demanded  dam- 
ages equal  to  the  penalty  of  the  bond,  a  charge 
that  punitive  or  exemplary  damages  cannot  be 
proven  in  dollars  and  cents,  but  when  the  proof 
shows  acts  of  malice  and  vexation  the  jury  can 
fix  the  measure  of  damages  in  dollars  and  cents, 
and  "can  fix  such  punitive  damages  as  may 
seem  right  to  them,  not  exceeding  the  amount 
of  the  attachment  bond,"  while  informal,  is 
substantially  correct,  and  does  not  constitute 
rever8il>le  error. 

16.  Evidence  —  Mauok  —  Inference    from 

Cibcumstakces. 

A  party  cannot  testify  directly  as  to  the 
existence  of  malice,  but  malice  as  a  motive 
must  be  gathered  from  a  consideration  of  ail 
the  evidence  in  the  case  bearing  thereupon. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  {  2157.] 

16.  Attachhent— Malioe  in  Isbuanoe  — In- 
btbtjctions. 

In  an  action  for  wrongfully  suing  out  an 
attachment  a  chai'ge  that  malice  cannot  be- 
testified  about  by  defendants,  and  that  its  exist- 
ence must  be  determined  from  the  circumstan- 
ces, is  not  subject  to  the  objection  of  precluding 
the  jury  from  considering  letters  written  by  de- 
fendants and  introduced  in  evidence  on  the- 
question  of  malice. 

17.  Sauk— iNSTRUonoNS— Inyabion  of  Jxtbt's 
Province. 

In  an  action  for  wrongfully  suing  out  an 
attachment,  charges  that  the  absence  or  a  debt- 
or from  his  home  without  his  informing  a  cred- 
itor thereof  does  not  authorize  Uie  latter  to 
resort  to  an  attachment  and  that  if  the  attach- 
ment defendant  left  his  usual  place  of  business 
with  the  intention  of  again  returning,  snd  with- 
out any  fraudulent  intent  his  absence  was  not 
that  of  absconding  within  the  meaning  of  the- 
law,  were  not  subject  to  the  objection  of  in- 
vading the  province  of  the  jury. 

Appeal  from  Circuit  Court,  Wilcox  County; 
John  Moore,  Judge. 

Action  by  Mary  Waller,  as  administra- 
trlz  of  W.  Lowery  Waller,  deceased,  against 
W.  F.  Vandlver  &  Co.  and  others.  From  a 
Judgment  for  plalntift,  defendants  appeal. 
Afflrmed. 

Bebearing  denied  June  80, 1906. 

On  written  request  of  the  plaintiff  the 
court  gave  the  following  charges,  to  which 
action  the  defendants  separately  excepted: 
"(1)  The  court  charges  the  jury  that  If  they 
find  from  the  evidence  tha't  Lowery  Waller 
'was  not  about  fraudulently  to  dispose  of  bis 
property,  then  although  Vandiver  &  Co. 
would  be  liable  to  the  plaintiff  If  there  was 
no  other  cause  for  the  attachment  suit  (2) 
The  court  charges  the  Jury  that  even  the 
temporary  absence  of  a  debtor  from  the 
state,  though  he  does  not  Inform  his  cred- 
itors, does  not  authorize  an  inference  prej- 
udicial to  his  integrity,  nor  authorize  an  at- 
tachment against  him  or  his  property.  (3) 
The  court  charges  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  Lowery  Waller 
was  not  about  to  fraudulently  dispose  of  bis 
property,  and  that  no  ground  existed  for  the 
issuance  of  the  attachment,  tben  Vandlver 
&  Co.  would  be  liable  for  all  actual  dam- 
ages that  the  evidence  shows  yon  the  plain- 
tiff ha^  suffered.    (4)  The  coturt  charges  the 
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Jury  that  tbe  element!  of  actnal  damages  as 
claimed  in  this  case  are  damages  to  the 
goods,  attorney's  fees  In  the  attachment  salt 
and  In  contest  of  exemptions,  end  In  loss  of 
credit  and  business,  and  they  must  look  to 
the  evidence  for  the  amount  of  these  dam- 
ages." "(9)  The  court  charges  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
suing  out  of  the  attachment  was  wrongful, 
as  has  been  defined  by  the  court,  and  that 
the  attachment  was  issued  without  probable 
cause,  punitive  as  well  as  actual  damages 
can  be  recovered,  though  the  attachment  is 
sued  out  by  an  agent,  if  the  principal,  with 
full  knowledge,  ratified  the  act  of  the  agent." 
"(12)  The  court  charges  the  Jury  that  In  law, 
when  a  party  has  less  than  $1,000  of  prop- 
erty, such  party  can  sell  at  any  price,  or  give 
away  his  property,  and  his  creditors  cannot 
complain.  (13)  The  court  charges  the  Jury 
that  punitive  or  exemplary  damages  cannot 
be  proven  in  dollars  and  cents,  but  when  the 
proof  shows  acts  of  malice  and  vexation  the 
Jury  alone  can  fix  in  dollars  and  cents  the 
measure  of  damages  for  malicious  and  vexa- 
tious acts,  and  they,  the  Jury,  can  fix  such 
punitive  damages  as  may  seem  right  to 
them,  not  exceeding  the  amount  of  the  at- 
tachment bond."  "(16)  The  court  charges 
the  Jury  tliat  malice  cannot  be  testified  about 
by  Vandlver  &  CJo.,  whether  It  existed,  but 
the  law  is  that  the  Jury  must  .look  at  the 
circumstances  bearing  on  the  inquiry,  the 
circumstances  of  the  issuance  and  levy  of 
the  attachment,  and  the  conduct  of  the  de- 
fendants in  instituting  the  attachment  suit 
(16)  The  court  charges  the  Jury  that  the  ab- 
sence of  a  debtor  from  his  home  does  not 
subject  his  property  to  attachment  upon  the 
allegation  that  he  absconds  or  secretes  him- 
self, and  his  neglect  to  inform  a  creditor  of 
bis  intended  absence  does  not  alone  author- 
ize the  latter  to  resort  to  the  extraordinary 
remedy  of  attachment  (17)  If  Lowery  Wal- 
ler left  his  usual  place  of  business  and  abode 
with  the  Intention  of  again  returning,  and 
without  any  fraudulent  intent,  then  his  ab- 
sence was  not  that  of  absconding  in  the 
meaning  of  the  law."  The  court  refused  the 
following  written  charge  requested  by  the 
defendants:  "If  the  Jury  are  reasonably  sat- 
isfied from  all  the  evidence  in  this  case  that 
at  the  time  W.  liowery  Waller  was  selling 
off  bis  goods,  as  testified  to  by  the  witnesses 
in  this  case,  he  then  did  not  own  property 
sufilclent  to  pay  all  his  debts,  if  the  Jury  are 
reasonably  satisfied  from  all  the  evidence 
that  he  owed  such  debts  at  that  time,  and  if 
they  are  further  reasonably  satisfled  from  all 
the  evidence  that  said  sale  of  said  goods  by 
said  Waller  was  for  prices  greatly  dispropor- 
tionate to  the  value  of  such  goods,  and  that 
such  sales  were  for  cash,  they  must  bring  in  a 
verdict  for  the  defendants,  even  though  they 
should  believe  from  the  evidence  such  cash 
was  used  towards  paying  part  of  his  debts, 
and  that  said  sales  were  made  for  the  pur- 
DOse  of  raising  such  cash  for  that  itarpose." 


Howard  &  Jones,  Steiner,  Crum  &.  Weil. 
Bonner  &  Bonner,  and  J.  F.  Stalllngs,  for 
appellants.  Miller  &  Miller  and  Fettna,  Jef- 
fries &  Partridge,  for  appellee. 

DBNSON,  J.  On  tlie  17th  day  of  June, 
1901,  W.  A.  Vandlver  &  Oo.  sued  out  an  at- 
tachment in  the  circuit  court  of  Wilcox  coun- 
ty against  W.  Lowery  Waller,  which  at- 
tachment ran  against  the  estate  of  said  Wal 
ler,  and  on  the  17th  of  June,  1901,  was  lev- 
ied by  the  sheriff  of  that  county  on  a  stock 
of  goods,  wares,  and  merchandise  and  store 
furniture,  including  an  iron  safe,  as  the 
property  of  the  defendant  in  attachment. 
On  the  30th  day  of  June,  1901,  W.  Lowery 
Waller,  the  defendant  in  the  attachment  suit, 
died.  On  the  6th  day  of  August,  1901,  Mary 
Waller,  as  the  administratrix  of  the  estate 
of  W.  Lowery  Waller,  deceased,  commenced 
this  suit  against  W.  F.  Vandlver  &  Ck>.,  the 
individuals  composing  the  firm  of  W.  F. 
Vandlver  &  Co.,  and  the  sureties  on  the  at- 
tachment bond  for  a  breach  of  that  bond. 
The  complaint  as  originally  filed  contained 
six  counts.  The  third  and  sixth  counts  were 
stricken  on  motion  of  the  defendants.  The 
complaint  was  amended  by  adding  counts  7 
and  8.  On  motion  of  the  defendants  certain 
portions  of  the  seventh  and  eighth  counts 
were  stricken.  The  case  was  tried  on  the 
1st,  2d,  4th,  6th,  7th,  and  8th  counts  of  the 
complaint  and  the  plea  of  the  general  issue. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff  in  the  sum  of  |650.  There 
are  68  assignments  of  error.  Of  these  the 
22d,  26th,  40th,  23d,  27th,  32d,  87th,  24th, 
28th,  33d,  88th,  25th,  29th,  S4th,  SQth,  30th, 
3l8t,  35th,  and  S6th  relate  to  rulings  of  the 
court  overruling  defendants'  motion  to  strike 
from  the  complaint  certain  claims  or  specifi- 
cations of  damages. 

Damages  which  are  alleged  in  a  complaint, 
but  wtiich  are  not  recoverable,  and  irrele- 
vant averments,  may  be  properly  stricken 
from  the  complaint  on  motion.  But  the  re- 
fusal of  the  court  to  grant  the  motion  is  not 
reversible  error,  as  the  defendant  may  pro- 
tect himself  against  the  recovery  of  such 
damages  by  objections  to  the  evidence  or  by 
special  charges.  €k)ldamlth,  Forcheiner  & 
Co.  V.  Picard,  27  Ala.  142;'  Marx  v.  Mlllw, 
134  Ala.  347,  82  South.  765;  Davis  t.  L.  & 
N.  B.  B.  Oo.,  108  Ala.  662,  18  South.  687: 
Daughtery  v.  American  Union  Telegraph 
Co.,  76  Ala.  168,  61  Am.  Bep.  436;  (X>lambU8 
&  Western  Ry.  Oo.  v.  Bridges,  86  Ala.  448, 
6  South.  864,  11  Am.  St  Bep.  58;  L.  &  N. 
B.  B.  Co.  V.  Hall,  91  Ala.  112,  8  South.  871, 
24  Am.  St  Bep.  863;  Worthlngton  &  Co.  v. 
Gwln,  119  Ala.  44,  24  South.  789.  43  L.  B.  A. 
382. 

The  other  assignments  of  error  that  are  in- 
sisted upon  in  brief  and  argument  of  counsel 
for  the  appellants  relate  to  the  giving  of 
charges  requested  by  the  plaintiff  and  the 
refusal  to  give  a  charge  requested  by  the 
defendants.    Of  the  series  of  charges  given 
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at  the  reqneet  of  tke  plaintiff  thoae  xmm- 
bered  3,  8,  9,  and  13  relate  to  tlie  elements  of 
damages  Involved  In  the  case,  and  we  will 
oonaldar  them  first  The  attachment  was 
sued  out  upon  the  ground  that  the  defend- 
ant In  the  attachment  suit  (W.  Lowery  Wal- 
ler) was  abont  to  fraudulently  dispose  of 
his  property,  so  that  ordinary  process  of 
law  could  not  be  served  upon  him.  Hie 
breaches  of  the  bond  alleged  In  the  com- 
plaint are  that  the  attachment  was  wrong- 
fully sued  out:  that  It  was  wrongfully  and 
vexatlonsly  sued  out;  that  It  was  wrong- 
fully and  maliciously  sued  out;  that  It  was 
sued  out  without  the  existence  of  any  stat- 
utory ground  for  the  Issuance  of  the  at- 
tachment, and  that  the  ground  of  attachment 
alleged  In  the  affidavit  was  untrue,  and 
there  was  no  probable  cause  for  believing 
the  said  alleged  ground  to  be  true.  It  is 
well-settled  law  that  if  an  attachment  is 
sued  out  without  the  existence  of  any  stat- 
utory ground  upon  which  to  predicate  the 
attachment  it  would  be  wrongfully  sued  out, 
and  when  wrongfully  sued  out  the  defend- 
ant in  the  attachment  suit  in  an  action  on 
the  attachment  bond  would  be  entitled  to 
recover  all  actual  damages  which  the  evi- 
dence might  show  had  accrued  to  the  de- 
fendant In  the  attachment  suit  from  such 
wrongful  sning  out  of  the  attachment  This 
is  all  that  was  asserted  by  charge  numbered 
3  of  plaintiff's  series,  and  the  giving  of  it 
was  not  error.  Klrksey  v.  Jones,  7  Ala. 
G22;  Alexander  v.  Hutchison,  9  Ala.  826; 
Pollock  V.  Oantt  69  Ala.  378,  44  Am.  Bep. 
519.  The  criticism  made  by  appellants  of 
the  charge.  If  Just  only  tends  to  show  that 
the  charge  was  misleading.  If  the  defend- 
ants apprehended  that  the  Jury  might  under 
the  charge,  award  damages  that  were  not 
recoverable,  this  was  capable  of  correction 
by  an  explanatory  charge  which  should  have 
been  requested  by  them.  Dnrr  v.  Jackson, 
59  Ala.,  bottom  of  page  210;  2  Mayfleld's 
Digest  p.  673,  i  214. 

The  eighth  charge  In  plaintUTs  series  is 
In  the  following  language:  "The  court  char- 
ges the  Jury  that  the  elements  of  actual  dam- 
ages, as  daimed  in  this  case,  are  damages 
to  the  goods,  attorney's  fee  In  attachment 
salt  and  in  contest  of  exemptions,  and  in 
loss  of  credit  and  bnsiness,  %nd  they  must 
look  to  the  evidence  for  the  amount  of  these 
damages."  The  charge  presents  the  ques- 
tion what  are  to  be  considered  as  actual 
damages  under  the  pleadings  and  evidence 
in  the  case?  The  solution  of  the  question 
in  some  respects  Is  not  free  from  difficulty. 
The  general  rule  for  the  recovery  of  dam- 
ages is  that  they  must  be  the  natural  and 
proximate  consequence  of  the  wrong  done; 
not  the  remote  or  accidental  result  "And 
special  damages  can  be  recovered  only  when 
they  are  not  tbo  remote,  and  are  specially 
counted  on  and  claimed  In  the  complaint" 
Pollock  ▼.  Oantt  supra.  If  the  damages 
claimed  are  too  remote,  even  special  aver- 


ments will  not  authorise  their  recovery.  Pol- 
lock V.  Gantt  supra. 

With  respect  to  the  first  iteih  of  damages 
mentioned  in  the  charge  (damages  to  the 
goods),  it  was  alleged  in  the  fourth,  fifth, 
and  eighth  counts  of  the  complaint  that 
after  the  writ  of  attachment  was  levied  on 
the  goods  of  the  defendant  in  attachment 
(describing  the  goods)  the  sheriff  kept  them 
for  a  long  time  locked  and  closed  up  in  a 
storehouse  at  Camden  during  extremely 
warm  weather;  that  said  property  was  of  a 
perishable  nature,  and  was  damaged  by  want 
of  air  and  proper  attention.  On  these  alle- 
gations the  plaintiff  claimed  damages  in  the 
sum  of  $260  for  the  injuries  to  the  goods. 
It  cannot  be  questioned  that  the  averments 
of  the  complaint  are  specific  to  the  effect 
that  the  sheriff  was  acting  under  the  writ 
of  attachment  in  keeping  the  goods  In  the 
house  locked  up.  There  was  evidence  tend- 
ing to  show  that  some  of  the  goods  were 
damaged  by  being  kept  In  the  house.  In  the 
case  of  Crofford  v.  Yassar,  96  Ala.  648,  10 
South.  360,  a  lot  of  cotton  was  levied  on 
in  the  field,  and  injury  to  it  resulting  from 
being  allowed  to  remain  in  the  field  was 
held  to  be  a  legitimate  element  of  recover- 
able damages  resulting  from  the  levy  of 
the  attachment  So  we  think  in  this  case 
that  injury  to  the  goods  resulting  from  be- 
ing kept  in.  the  house  formed  a  legitimate 
basis  for  the  recovery  of  actual  damages. 
Donnell  v.  Jones,  13  Ala.  490,  48  Am.  Dec. 
69;  Boatwrlght  v.  Stewart,  87  Ark.  614;  Drake 
V.  Webb,  63  Ala.  696. 

Beasonable  and  necessary  counsel  fees 
paid  or  incurred  in  defending  the  attachment 
suit  are  recoverable  in  a  suit  on  the  attach- 
ment bond  as  actual  damages,  whether  the 
attachment  was  wrongful  or  wrongful  and 
malicious.  The  evidence  shows  that  counsel 
was  employed.  Floumoy  v.  Lyon,  70  Ala. 
308;  Dotbard  v.  Sheid,  69  Ala.  136;  Seay 
V.  Greenwood,  21 '  Ala.  491;  Marshall  v. 
Betner,  17  Ala.  832.  The  condition  or  de- 
feasance of  the  attachment  bond  is  to  prose- 
cute the  attachment  to  effect  snd  pay  the 
defendant  all  such  damages  as  he  may  sus- 
tain from  the  wrongful  or  vexatious  suing 
out  of  such  attachment  Fees  paid  counsel 
in  an  attachment  suit  by  the  defendant  in 
attachment,  to  be  recoverable  in  a  suit  on 
the  bond,  must  be  such  as  were  required  to 
be  paid  or  Incurred  by  the  wrongful  suing 
out  of  the  attachment;  in  other  words,  the 
one  must  sustain  the  relation  of  cause  to  the 
other  as  its  effect  to  fix  liability  therefor. 
But  for  the  suing  oat  of  the  attachment,  it 
would  not  have  been  necessary  for  the  de- 
fendant in  attachment  to  have  filed  his 
declaration  of  exemptions.  The  suing  oat  of 
the  attachment  necessitated  a  resort  to  the 
statutory  right  of  exemption  by  the  defend- 
ant to  get  his  property  released  from  the 
levy.  It  seems  to  us  that  fees  paid  coun- 
sel for  services  rendered  in  and  about  the 
preparation  and  flUng  of  the  exemption  dec- 
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laratlon  and  In  defending  tbe  declaration  on 
a  contest  of  the  declaration  by  the  plaintiff 
In  the  attachment  suit  are  recoverable  as 
actual  damages  in  suit  on  tbe  bond,  as  a 
proximate  consequence  of  tbe  wrongful  su- 
ing out  of  the  attachment.  Boggan  y.  Ben- 
nett, 102  Ala.  400,  14  South.  742;  Roberts 
V.  Helm,  27  Ala.  678;  Sutherland  on  Dam- 
ages, I  616  (3d  Ed.). 

Injury  to  the  credit  and  business  of  a  de- 
fendant in  attachment  may  result  from  the 
'wrongful  or  vexatious  suing  out  of  an  at- 
tachment, and  form  tbe  basis  for  the  re- 
covery of  special  damages  in  a  salt  on  the 
attachment  bond.  Donnell  v.  Jones,  13  Ala. 
480,  48  Am.  Dec  69;  Ploumoy  v.  Lyon,  70 
Ala.  908;  Pollock  ▼.  Gantt,  69  Ala.  373,  44 
Am.  Rep.  S19;  Durr  v.  Jacl^son,  59  Ala.  203; 
Marx  ▼.  LeinkaufT,  93  Ala.  453,  9  South.  81& 

The  criticiBm  by  counsel  for  appellants  of 
charge  8  is  to  the  effect  that  It  does  not 
include  injury  to  the  reputation  of  defend- 
ant in  attachment  as  an  element  of  actual 
damage  as  differentiated  from  vindictive 
damages,  and  that  the  Jury  might  have  well 
inferred  that  they  were  vindictive  damages 
under  the  definition  given  in  charge  8  of 
actual  damages,  In  estimating  the  damages 
to  be  accorded  the  defendant.  We  hardly 
think  the  charge  was  open  to  the  criticism 
made,  but,  be  that  as  it  may,  the  defendants 
could  easily  have  asked  an  explanatory 
charge  and  have  protected  themselves  from 
that  supposed  vice  in  the  charge.  There  was 
no  error  in  giving  charge  8. 

There  was  no  error  in  giving  charge  1. 
The  proposition  stated  In  It  Is  supported  by 
reason  and  authority.  Pollock  v.  Gantt.  su- 
pra. Tbe  criticism  made  by  the  appellant's 
counsel  only  tends  to  show  that  the  charge 
was  misleading.  The  court  will  not  reverse 
the  lower  court  for  giving  a  charge  that  Is 
misleading,  unless  It  clearly  appears  that  in- 
Jury  resulted  from  the  griving  of  such  charge. 
2  Mayfleld's  Digest,  p.  B'fS,  S  214. 

The  evidence  showed  that  the  defendant  In 
attachment  was  absent  from  Camden,  the 
town  in  which  be  resided  and  did  business, 
for  nearly  two  weeks  before  the  attachment 
was  sued  out.  There  was  evidence  which 
tended  to  show  that  he  was  absent  In  good 
faith  seeking  funds  with  which  to  pay  his 
debts,  and  there  was  evidence  tending  to 
show  to  the  contrary.  It  must  be  conceded 
as  true  that  the  temporary  absence  of  a  debt- 
or from  the  state,  though  he  does  not  Inform 
his  creditors,  does  not  per  se  authorize  tbe 
creditor  to  resort  to  the  writ  of  attachment 
to  collect  his  debt.  Pitts  v.  Burroughs,  6 
Ala.  738.  While  the  charge  is  argumenta- 
tive, and  in  one  respect  abstract.  In  that 
there  was  no  evidence  showing  that  defend- 
ant in  attachment  left  the  state,  this  will 
not  make  the  giving  of  the  charge  reversible 
error.  We  do  not  think  the  charge  preclud- 
ed the  Jury  from  consideration  of  the  evi- 
dence tending  to  show  that  tbe  defendant  in 
attachment  was  absent  in  the  sense  that  he 


bad  absconded.  There  was  no  error  in  giv- 
ing charge  2.  The  defendant  could  have  cor- 
rected any  misleading  tendency  in  that  re- 
Cfpect  by  an  explanatory  charge. 

We  detect  no  error  in  charge  numbered  9, 
given  for  the  plaintiff.  Baldwin  v.  Walker, 
91  Ala.  428,  8  South.  364;  Hamilton  v.  Max- 
well, 119  Ala.  23,  24  South.  769;  Jackson  v. 
Smith,  75  Ala.  97. 

The  ground  of  error  assigned  (52)  with  ref- 
erence to  charge  No.  12  is  not  insisted  upon 
is  brief  of  counsel. 

The  amount  claimed  in  the  complaint  is 
the  same  as  the  penalty  of  the  bond,  and' 
while  charge  13  Instructed  the  Jury  that  they 
might  fix  such  punitive  damages  as  might 
seem  right  to  them,  not  exceeding  the 
amount  of  the  attachment  bond,  and  on  this 
account  is  Informal,  it  Is  substantially  cor- 
rect in  that  respect.  The  charge  asserts  a 
correct  rule  of  damages,  and  the  court  com- 
mitted no  reversible  error  In  giving  It 
Floyd  V.  HamUton,  83  Ala.  235;  A.  Q.  S.  By. 
.Co.  V.  Frazler,  93  Ala.  45,  9  South.  303,  SO 
Am.  St  Rep.  28  (12  h.  n.);  Montgomery  & 
Eufaula  Ry.  Co.  v.  Mallette,  92  Ala.  209,  9 
South.  363. 

It  is  true  that  it  is  not  permissible  for  a 
party  to  testify  directly  as  to  the  existence 
or  not  of  malice.  Malice  as  a  motive  which 
inspires  the  action  of  a  person,  when  neces- 
sary to  be  shown,  most  be  gathered  from  a 
consideration  of  all  tbe  evidence  in  the  case 
bearing  upon  the  inquiry.  Four  letters  writ- 
ten by  Vandiver  &  (3o.  were  offered  in  evi- 
dence— two  of  them  by  the  plaintiff  and  two 
by  the  defendant — which  the  appellants  in- 
sist shed  light  upon  the  question  of  malice. 
It  Is  Insisted  by  appellants  that  the  fifteenth 
charge  given  at  the  request  of  the  plaintiff 
prohibited  the  Jury  from  considering  either 
of  the  letters  on  the  question  of  malice.  We 
do  not  so  construe  the  charge.  It  may  be 
that  the  charge  was  misleading  in  this  re- 
spect but,  as  we  have  repeatedly  said  in  this 
opinion,  the  fact  that  a  charge  has  a  mis- 
leading tendency  will  not  render  the  giving 
of  it  error  unless  it  clearly  appears  that  the 
Jury  were  misled  by  it  to  the  prejudice  of 
the  party  against  whom  it  was  given.  We 
cannot  say  that  the  Juiy  was  misled  to  the 
prejudice  of  the  defendants  by  charge  15. 
The  defendai|ts,  by  asking  an  explanatory 
charge,  could  have  protected  themselves  from 
the  supposed  misleading  tendencies  of  the 
charge. 

Charges  16  and  17,  as  we  construe  them, 
did  not  Invade  the  province  of  the  Jury.  The 
further  criticism  of  these  charges  by  the  ap- 
pellants Is  to  the  effect  that  they  were  cal- 
culated to  mislead  the  Jury.  This  did  not 
render  the  giving  of  them  reversible  error. 
The  defendants,  if  they  were  Impressed  with 
the  belief  that  the  Jury  might  be  misled  on 
account  of  tbe  charges  from  giving  consid- 
eration to  the  debtor's  Intention  in  being  ab- 
sent from  his  home,  could  have  arrested  such 
misleading  tendency  by  requesting  ^;>lana- 
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tory  charges.  And  It  would  seem  tbat  cbarge 
No.  6  glTen  at  the  request  of  the  defendant 
was  requested  as  an  explanatory  charge.  At 
any  rate,  It  required  the  Jury  to  consider  all 
the  eyldence  In  determining  the  question  as 
to  whether  or  not  the  debtor  had  absconded 
before  the  commencement  of  the  attachment 
suit 

We  have  given  consideration  to  all  of  the 
numerous  assignments  of  error  that  have 
been  Imriated  upon  in  brief  and  argument  of 
appellants'  counsel,  and,  having  found  no  er- 
ror In  the  record,  the  Judgment  of  the  court 
below  must  be  aflSrmed. 

Affirmed. 

McCLELLAN,  C.  J.,  and  TYSON  and 
DOWDBLIj,  JJ.,  concurring. 


DAVIS  V.  ARNOLD  et  al. 
(Supreme  Court  of  Alabama.    Feb.  9,  1005.) 

1.  Loos    AND    LOOOINO  —  Wbonofuixt   Gut- 

Tiiio  Tbeks— Consent  or  Owneb— Bubdkr 

of  Pboof. 

Under  Code  1896,  |  41S7,  authorizing  the 
recovery  of  a  penalty  for  catting  trees  upon 
the  land  of  another  willfully,  knowingly,  and 
without  the  consent  of  the  owner,  the  burden 
is  on  plaintiff  in  an  action  for  the  penalty  to 
affirmatively  establish  want  of  consent 

2.  Saxx— BviDENCB — Question  fob  Jmr. 

In  an  acticHi  under  Code  1896,  §  4187,  to 
recover  the  statutory  penalty  for  cutting  trees 
without  the  consent  of  the  owner  of  the  land, 
evidence  of  want  of  consent  as  to  several  of  the 
owners,  and  that  two  of  them  were  minors,  was 
sufficient  to  take  the  case  to  the  jury  as  to 
want  of  consent,  where  defendant  attempted  to 
Justify  under  a  claim  of  ownenship. 
8.  Deeds  —  Defxctivb     AoKHOwixooiaNT — 

CoLOB  OF  Title. 

Where  an  instrument  in  the  form  of  a  deed 
was  signed  by  mark  and  bore  an  acknowledg- 
ment by  one  purporting  to  be  an  officer,  which, 
though  invalid  as  an  acknowledgment,  was  good 
as  an  attestation,  the  deed  was  color  of  title. 

[Eld.  Note. — ^For  cases  in  point,  see  voL  1, 
Cent.  Dig.  Adverse  Possession,  |  419.] 

4.  Evidence  —  Title  to   Land  —  Qenbral 
Beputation. 

On  an  issue  as  to  the  ownership  of  land, 
evidence  that  it  is  generally  known  as  the  prop- 
erty of  a  certain  person  is  not  admissible. 

[EM.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  i  1220.1 

5.  Tbiai^— Stbikiro  Out  Evidenob. 

Where  a  witness  gives  testimony  which  on 
cro<i8-examination  is  shown  to  be  hearsay,  it 
should  be  excluded  on  motion  if  the  motion  re- 
lates only  to  the  hearsay  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trtal,  H  233,  24af 

Appeal  from  Clscult  Court,  Mobile  County; 
William  S.  Anderson,  Judge. 

Action  by  Jane  Arnold  and  others  against 
M.  I<.  Davis.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Reversed. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
PUlans,  Hanaw  &  Pilfains  and  Smith  A  Gay- 
oor,  for  appellee^. 

ANDERSON,  J.  This  was  a  snlt  brought 
by  Jane  Arnold  and  her  children  (eight  In 


number),  two  of.  whom  are  minors  and  sne 
by  their  mother  as  next  friend,  against  the 
defendant,  for  the  atatatory  penalty  for  cut- 
ting trees.  Section  4137  of  the  C!ode  of  1896, 
under  which  this  action  was  brought,  pro- 
vides that  the  cutting  of  the  trees  must  be 
"willfully  and  knowingly  and  without  the 
consent  of  the  owner."  There  was  evidence 
that  the  widow  and  some  of  the  children 
did  not  consent,  but  there  was  not  the  slight- 
est evidence  to  show  a  want  of  consent  of 
several  of  the  adult  owners.  The  onus  of 
proving  that  the  alleged  cutting  of  the  trees 
was  without  the  consent  of  the  owners  was 
upon  the  plaintiffs.  This  is,  of  course,  a 
negative  averment,  and  the  law  is  that  when 
the  subject-matter  of  a  negative  averment 
lies  peculiarly  within  the  knowledge  of  the 
other  party  the  averment  is  taken  as  true. 
1  Oreenleaf  on  Evidence,  79;  Farrall  v.  State. 
82  Ala.  667;  Atkins  y.  State,  60  Ala.  45; 
Carpenter  v.  Devon,  6  Ala.  718;  Rogers  v. 
Brooks,  105  Ala.  649, 17  South.  97.  One  class 
of  exception  to  the  rule  will  be  found  to  in- 
clude those  cases  in  which  the  plaintiff 
grounds  his  action  on  a  negative  averment. 
Our  court  has  often  held  that  the  want  of 
consent  in  cases  like  the  one  at  bar  comes 
within  the  excepted  class,  and  that  it  Is 
necessary  for  the  owner  to  prove  that  the 
cutting  was  without  his  consent.  Rogers  v. 
Brooks,  supra;  Farrow  v.  N.  C.  &  St  L.  Ry., 
109  Ala.  448,  20  South.  303.  We  think,  how- 
ever, without  deciding,  that  It  was  necessary 
to  prove  a  want  of  consent  as  to  all  of  the 
plaintiffs,  that  the  evidence  was  sufficient  to 
make  the  question  of  consent  one  for  the 
Jury.  Plaintiff  proved  a  want  of  consent  of 
several  of  the  owners,  that  two  of  them 
were  minors,  and  the  defendant  attempted 
to  Justify  the  cutting  under  a  claim  of  own- 
Mrshlp. 

We  cannot  agree  with  counsel  in  his  con- 
tention that  Exhibit  A  was  not  color  of  title. 

her 
If  it  was  only  signed  "Thaney    X    Blanken- 

mark. 
ship,"  and  had  nothing  more  to  indicate  an 
attempted  execution  of  the  deed,  there  might 
be  something  in  the  contention,  but  which 
point  need  not  here  be  decided.  The  instru- 
ment is  dated  September  27,  1884,  and  has  a 
defective  acknowledgment  of  the  same  date 
duly  signed  by  one  purporting  to  be  an  offi- 
cer, and  which,  though  invalid  as  an  ac- 
knowledgment. Is  good  as  an  attestation,  and 
which  Is  sufficient  to  at  least  show  that  the 
paper  was  signed  by  Thaney  Blankenship. 
without  giving  it  the  force  of  a  deed,  which 
has  to  be  acknowledged  or  attested  by  two 
witnesses  when  the  grantor  signs  by  mark. 

The  trial  court  erred  in  overruling  the  de- 
fendant's objection  to  the  witness  "whether 
or  not  the  property  in  suit  was  known  as 
the  property  of  Green  Harvey."  Ross  y. 
Goodwin,  88  Ala.  390,  6  South.  (i82.  When  a 
witness  gives  testimony  of  his  own  knowl- 
edge, and  upon  cross-examination  It  develops 
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that  It  was  mere  hearsay, 'it  shonld  be  ex- 
cluded, If  the  motion  to  ezclnde  relates  only 
to  the  hearsay  evidence.  The  trial  conrt, 
therefore,  erred  in  oTermllng  defendant's  mo- 
tion to  ezclnde  testimony  of  witness  Van 
Hanrey  as  to  lines  and  location  of  the  land, 
because  he  said,  "Mr.  Lea  told  me  those 
were  the  lines." 
Reversed  and  remanded. 

McCLELLAN,  O.  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concarrtnff. 

MASSET  et  al.  v.  OATB& 

(Snpreme  Oourt  of  Alabama,   Feb.   14,   1006. 

On  Rehearing,  June  30,  1905.) 

1.  Mabtkb  and  Skbvant— Independent  Con- 
tbactobs— llabilitt  of  empi.0txb. 

The  owner  of  a  buainess  house  abutting  on 
a  public  street  contracted  with  an  experienced 
and  competent  man  for  a  cement  pavement  on 
the  sidewalk  in  front  of  the  house.  The  con- 
tractor was  to  furnish  the  material  and  labor 
and  to  receive  an  agreed  compensation  per  yard 
of  pavement.  The  work  was  to  be  promptly 
done,  and  in  such  way  as  to  involve  the  least 
inconvenience  to  the  public  and  to  the  tenants 
of  the  building.  The  owner  reserved  no  con- 
trol over  the  contractor  in  respect  to  the  work, 
and  did  not  direct  him  in  any  way  during  its 
progress.  In  order  to  ohstruct  the  use  of  the 
sidewalk  as  little  as  possible,  the  contractor, 
after  laying  the  navement,  constructed  over  it 
a  plank  walk  or  noor  to  be  used  while  the  pave- 
ment was  hardening.  This  plank  walk  was  de- 
fectively constructed,  and  a  pedestrian,  while 
attempting  to  use  it  as  a  sidewalk,  fell  and  was 
injured.  Heid  that,  as,  the  contractor  was  an 
independent  contractor,  and  not  the  agent  or 
servant  of  the  owner,  and  as  the  dangerous 
situation  which  caused  the  injury  to  the  pedes- 
trian was  not  the  result  of  any  inherent  dan- 
ger attendant  upon  the  construction  of  the 
walk,  but  was  the  result  of  negligence  on  the 
contractor's  part,  and  was  not  contemplated  by 
the  contract  itself,  the  owner  was  not  liable 
to  the  pedestrian  for  the  injuries. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent  Dig.  Master  and  Servant,  H  1245,  1257, 
1259.] 

2.  Saub— GoNBTBUcnoN  or  Sidewai.k— Dklb- 

OATION  OT  Axn-HOBITT. 

Where  a  municipal  corporation,  in  author- 
ising the  owner  of  premises  to  construct  a  side- 
walk, reserved  control  of  the  work  through  its 
engineer,  it  could  not  be  contended,  in  support 
of  the  owner's  liability  for  the  negligence  of  an 
independent  contractor  employed  by  him,  that 
the  city  had  conferred  on  bim  all  its  power, 
and  charged  him  with  all  its  duties  in  the  prem- 
ises, and  that  he  could  not  delegate  such  powers 
and  responsibilities  to  the  contractor  in  such 
manner  as  to  exempt  himself  from  liability  for 
the  contractor's  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34. 
Cent.  Dig.  Master  and  Servant,  ${  1257,  1258.] 

a  Same. 

Since  a  city  is  not  responsible  to  an  in- 
jured person  for  the  negligence  of  an  independ- 
ent contractor  in  constructing  a  sidewalk,  a 
contention  that  an  abutting  owner,  whom  the 
city  has  authorized  to  construct  a  sidewalk, 
cannot,  because  of  such  authorization,  delegate 
his  powers  and  responsibilities  to  an  independ- 
ent contractor  in  such  manner  as  to  exempt 
himself  from  liability  for  the  contractor's  neg- 
ligence in  doing  the  work,  is  untenable. 
4.  Appeal  —  Dispobition  or  Cause  —  Cou- 

FLETE  REVEBSAI.. 

Where  the  owner  of  premises  and  an  in- 
dependent contractor  employed  by  him  to  con- 


struct a  pavement  were  joined  as  defendants  in 
an  action  based  on  the  contractor's  negligence, 
and  Judgment  was  rendered  against  both,  and 
both  appealed,  the  reversal  of  the  judgment  as 
to  the  owner  carried  with  it  a  reversal  as  to 
the  contractor  as  well. 

Appeal  from  City  Conrt  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  W.  R.  Oatea  against  J.  A.  Mas- 
sey  and  Mrs.  L.  U  Molton.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Peyton  H.  Moore  and  Walker,  Tillman, 
Campbell  &  Morrow,  for  appellants.  George 
Hnddleston,  for  appellee. 

McCLELLAN,  C.  J.  Molton,  the  owner 
of  a  business  bouse  abutting  on  a  public 
street  in  Birmingham,  made  a  contract  with 
Massey,  a  man  of  experience  and  competency 
in  the  worts,  to  lay  a  cement  or  concrete 
pavement  on  the  sidewalk  in  front  of  this 
bouse.  Massey  was  to  furnish  the  material 
and  labor,  and  his  compensation  was  to  be 
$1  per  yard  of  the  pavement.  It  waa  un- 
derstood that  the  work  was  to  be  promptly 
done  and  In  such  way  as  to  involve  the  least 
Inconvenience  to  the  public  and  to  Molton's 
tenants  in  said  bouse.  Molton  reserved  no 
control  over  Massey  in  respect  of  the  work, 
nor  did  he  assume  to  direct  him  in  any  way 
during  Its  progress.  A  part  of  the  work 
thus  undertaken  by  Massey  was  the  protec- 
tion of  the  concrete  pavement,  after  being 
laid,  while  it  was  drying  and  hardening. 
There  were  two  ways  of  doing  this.  One 
method  was  to  cloSe  in  the  space  so  that  no- 
body could  get  on  the  pavement;  and  the 
other  was  to  superimpose  a  temporary  pave- 
ment or  walkway  of  planking,  so  that  the 
sidewalk  could  be  used  by  the  public  and 
Molton's  tenants  while  the  concrete  was 
hardening.  In  view  of  the  understanding 
between  Molton  and  Massey  that  the  con- 
venience of  the  public  and  of  the  occupants, 
of  the  house  should  be  conserved  as  far  aa 
possible  In  the  manner  of  doing  the  woric.  It 
may  be  said  to  have  been  In  their  contem- 
plation that  the  latter  of  these  methods 
should  be  pursued;  that  is,  that  a  board  walk- 
way should  be  constructed  over  the  concrete 
so  that  the  sidewalk  could  be  used  during 
the  several  days — from  four  to  seven — that 
would  be  required  for  the  pavement  to  hard- 
en. So  that  it  may  be  said  that  Molton  con- 
tracted with  Massey  primarily  to  lay  a  con- 
crete pavement,  and  secondarily,  or  inciden- 
tally, to  construct  a  temporary  board  aide- 
walk  In  front  of  said  house.  The  municipal 
authorities  Issued  to  Molton  or  to  Massey  on 
behalf  of  Molton  a  license  for  this  proposed 
betterment  of  the  sidewalk,  which  of  coarse 
Imported  authority  to  construct  the  inci- 
dental temporary  board  walk;  and  by  the 
terms  of  the  contract  between  Molton  and 
Massey  the  work  was  to  be  done  according 
to  speciflcations  of  the  city's  engineer.  Mas- 
sey proceeded  with  the  work,  laid  the  con- 
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Crete  pavement,  and,  to  protect  It  while 
bardening,  contmcted  over  it  at  a  height  of 
some  six  or  seTen  Inches  a  plank  walk  or 
floor  to  be  used  meantime  as  the  sidewalk 
In  front  of  the  building.  According  to  plain- 
tUTs  evidence,  this  plank  walk  was  de- 
fectively constructed,  and  in  consequence  the 
plalntin,  while  attempting  to  use  it  as  the 
sidewalk  In.  passing  along  the  street,  lost 
his  footing  and  fell,  receiving  the  injuries 
he  now  complains  of.  His  action  is  against 
both  Molton  and  Massey.  He  recovered 
against  both,  and  the  sole  question  reserved 
on  the  trial  for  our  consideration  Is  whethw 
Molton  is  liable. 

It  Is,  we  understand,  conceded  In  the 
case,  and  certainly  the  proposition  cannot 
be  even  plausibly  gainsaid,  that  on  the  un- 
controverted  facts  above  stated  Massey  was 
an  independent  contractor  in  the  premises, 
and  not  the  agent,  servant,  or  mere  employfi 
of  Molton.  Nor  is  there  any  controversy  as 
to  the  general  rule  of  nonliability  of  a  party 
who  thus  contracts  with  another  to  do  cer- 
tain work  for  negligence  of  that  other  in  do- 
ing the  work  whereby  a  third  person  suffers. 
It  la  recognized  as  a  general  proposition 
the  doctrine  respondeat  superior  has  no  ap- 
plication under  such  circumstances.  But  it 
Is  insisted,  and  was  held  by  the  city  court, 
that  this  doctrine  does  not  obtain  In  this 
ease;  but,  to  the  contrary,  that  an  exception 
to  the  general  rule,  to  the  effect  that,  where 
injury  results  from  the  very  thing  contracted 
to  be  done,  both  the  party  having  that  thing 
done  and  the  Independent  contractor  doing 
It  are  responsible  applies  here,  and  fixes  lia- 
bility on  Molton,  as,  apart  from  this  prin- 
ciple. It  is  fixed  upon  Massey.  That  there  is 
such  an  exception  to  the  general  doctrine  of 
nonliability  in  such  cases  Is  not  to  be  ques- 
tioned. It  is.  Indeed,  as  well  established  as 
the  rule  itself.  Both  the  general  rule  and 
this  exception  to  it  are  as  well  stated  and 
as  aptly  illustrated  by  Mr.  Justice  Sommer- 
vlUe  In  Birmingham  v.  McCJary,  84  Ala.  469, 
4  South.  630,  as  anywhere  in  the  books.  The 
cblefest  difficulty  which  courts  have  encoun- 
tered lies  in  the  application  of  the  law  to 
particular  cases,  for,  while  there  is  sub- 
stantial agreement  in  the  formulation  of  both 
the  rule  and  the  exception,  the  decisions  are 
widely  divergent  in  respect  of  the  practical 
operation  of  each,  especially  the  exception. 
Some  of  them  hold  the  contractee — Molton 
here — liable  under  the  exception  in  question. 
Otbera,  under  like  drcumstances,  hold  the 
contrary.  We  agree  with  the  latter.  To  re- 
state the  case  in  the  immediate  particular 
involved,  at  least  with  fairness,  if  not  with 
favor,  to  the  plaintifT:  Molton  contracted 
with  Massey  to  construct  the  temporary 
board  sidewalk.  The  construction  of  that 
walk  was  not  a  dangerous  thing  to  plaintltF 
or  the  public.  It  was  a  perfectly  safe  thing  to 
do.  And,  properly  constructed,  it  was  not 
dangerous  to  anybody.  Its  proper  construc- 
tioii  was  the  thing  c(Mnmitted  by  Molton 


to  Massey.  Such  construction  was  possible, 
and  easily  practicable.  The  Injury  to  the 
plaintiff  did  not  result  from  the  doing  of 
this  thing,  which,  and  which  alone,  Molton 
set  Massey  to  do.  But  it  resulted  purely 
from  the  collateral  and  wholly  unnecessary 
negligence  of  Massey  in  the  manner  of  doing 
this  thing,  which,  but  tor  such  negligence, 
would  have  Involved  no  danger.  The  case 
would  be  entirely  different  had  the  contract 
been  for  Massey  to  dig  a  trench  In  the  street, 
and  he  had  dug  It,  and  plaintiff  bad  received 
bis  Injuries  by  falling  Into  It.  There  the 
thing  contracted  to  be  done  would  in  Itself, 
and  regardless  of  Massey's  care,  or  the  re- 
verse, In  doing  it,  have  been  the  cause  of  the 
Injury;  and  Molton,  too,  would  have  been 
liable,  because  that  was  the  thing  he  had 
bad  Massey  to  do.  And  the  same  would 
perhaps  be  true  if  the  contract  had  been  for 
Massey  to  dig  a  trench,  lay  a  pipe  therein, 
and  then  refill  it  so  as  that  travel  over  it 
would  be  safe,  and  Massey  had  dug  the 
trench  and  negligently  omitted  to  so  refill 
It.  There,  too,  probably  Molton  would  have 
been  responsible  to  one  injured  by  reason  of 
the  Improperly  filled  trench,  because  Molton 
had  had  that  trench  dug.  But  neither  of 
those  is  this  case.  Here  the  Injury  did  not 
result  from  a  plank  sidewalk  being  there; 
did  not  result  from  the  bringing  into  exist- 
ence of  anything  which  Molton  had  con- 
tracted to  be  brought  into  existence,  viz.,  a 
properly  constructed  sidewalk,  but  from  Mas- 
sey's negligence  In  failing  to  bring  that 
thing  Into  existence.  An  analogous  case 
would  be  this:  A  contract  between  Molton 
and  Massey  to  macadamize  the  street  In 
front  of  Molton's  property  to  an  even  depth 
of  one  foot,  and  the  carrying  out  of  this 
undertaking  by  Massey  for  the  contemplated 
distance  except  as  to  one  foot  of  the  street, 
the  result  being  to  leave  a  ditch  of  a  cubic 
foot  In  extent  across  the  street.  Now,  Mol- 
ton did  not  contract  with  Massey  to  make 
or  leave  this  or  any  ditch  in  the  street,  but 
quite  the  contrary.  The  existence  of  the 
dltcb  therefore  could  in  no  sense  be  ascribed 
to  Molton.  Its  existence  at  any  time  was 
beyond  his  Intention,  in  contravention  of  his 
contract,  and  subversive  of  the  end  he  had 
in  view — the  betterment  of  the  street;  so 
entirely  and  patently  so,  indeed,  that  It 
would  be  absurd  to  say  that  he  caused  it 
to  be  there,  or  that  an  injury  received  by 
a  traveler  from  a  fall  into  it  resulted  from 
a  thing  he  had  set  Massey  to  do.  That  ia  in 
substance  the  case  we  have.  The  contract 
was  to  construct  a  plank  walk  across  the 
front  of  Molton's  property,  continuous,  of  a 
certain  width,  and  of  even  surface,  safe  and 
secure  for  pedestrians.  Massey,  instead  of 
doing  this,  constructed  such  a  walk  over  a 
part  of  this  surface,  but  left  a  hole  in  It — 
a  ditch,  so  to  say — and  Into  this  hole  plain- 
tiff fell,  and  received  the  injuries  he  com- 
plains of  in  this  action.  It  cannot  be  said 
with  any  respect  for  the  meaning  of  words 
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that  Molton  contracted  for  this  hole  to  be 
there.  It  cannot  be  said  that  he  In  any 
sense  caused  Massey  to  leave  this  bole  there. 
It  came  into  existence  without  his  agency. 
It  was  there  in  violation  of  the  terms  of  his 
contract  Its  presence  defeated  the  purpose 
ot  his  contract  He  cannot  lie  held  responsi- 
ble  for  the  consequences  to  the  plaintiff  of 
its  being  there  on  the  theory  that  he  set 
Massey  to  have  it  there;  that,  though  in  fact 
he  contracted  for  a  walk  without  this  hole 
In  It  by  that  contract  he  authorized  Massey 
to  build  a  walk  with  this  hole  in  It  Ohat- 
tahoochee  &  Gulf  B.  Co.  t.  Behrman,  136 
Ala.  508,  35  South.  132. 

Another  position  taken  tor  the  appellee 
<plaintifl  below)  Is  that  the  city,  by  its  U- 
cense  to  Molton,  conferred  on  him  all  Its 
poyrec  and  charged  Iiim  with  all  its  duties 
In  the  premises,  and  that  be  could  not  dele- 
gate such  powers  and  responsibilities  to  an- 
other, so  as  to  entitle  him  to  make  the  de- 
fense that  the  negligence  which  caused  the 
injury  was  that  of  an  independent  contractor. 
One  answer  to  this  position  Is  that  the  city' 
did  not  confer  all  its  powers  and  duties  in 
respect  of  the  work  on  Molton,  but  reserved 
control  of  the  tmdertaking  through  its  engi- 
neer. Another  Is  that,  had  the  city  itself 
let  this  contract  to  Massey,  an  experienced, 
competent,  and  careful  man,  without  reserv- 
ing any  control  of  the  work,  it  would  not 
be  responsible  for  plaintiff's  injury  unless 
its  officers  had  been  negligent  In  failing  to 
discover  and  remedy  the  causal  defect  in 
the  board  walk,  the  damage  from  such  defect 
not  being  incident  to  the  thing  contracted  for, 
but  to  the  collateral  negligence  of  the  con- 
tractor. And  there  may  be  others.  Mayor 
and  Aldermen  of  Birmingham  v.  McOary,  84 
Ala.  469,  4  South.  630,  and  authorities  there 
cited.  • 

The  city  court  should  have  given  the  af- 
firmative charge  requested  by  defendant 
Molton.  The  Judgment  against  Molton  must 
be  reversed  on  bis  separate  assignment  of 
errors,  and  as  to  bdm  the  cause  will  be  re- 
manded. The  trial  court  committed  no  error 
prejudicial  to  the  defendant  Massey.  The 
Judgment  as  to  him  will  l>e  affirmed. 

Affirmed  in  part  and  reversed  in  part^  and 
cause  against  Molton  remanded. 

HABALSON,  DOWDBLL,  and  DENSON, 
JJ.,  concurring. 

On  Behearlng. 

Upon  further  consideration  we  are  of  opin- 
ion, following  the  case  of  Huckabee  v.  Nel- 
son, 64  Ala.  12,  that  the  Judgment  of  the 
court  below  should  be  reversed  in  toto.  The 
former  Judgment  of  this  court  will  be  modi- 
fied so  as  to  remand  the  Judgment  below  as 
to  both  the  defendants,  appellants  here. 

McOLBLLAN,  0.  J.,  and  HABALSON, 
DOWDELIiv  and  DENSON,  JJ.,  concurring. 


CAMPBEU.  et  aL  T.  BATES. 
(Supreme  Court  of  Alabama.    April  20,  1905.) 

1.  Evidence — ^Deeds — MAnirif  qt  Sttspioion — 
Intbblineation. 

The  interlineation  of  the  word  "fourth" 
after  the  words  "north  east"  and  over  some 
other  word — probably  "quarter" — in  the  de- 
scriptive part  of  a  deed  is  not  such  an  evident 
mark  of  suspicion  as  to  authorize  -the  court  to 
exclude  the  deed  from  evidence. 

2.  SAHE— SlONATUBES— Handwbitiho— QCKS- 
TION    FOB  JUBT. 

Whether  the  body  of  a  deed  and  the  signa- 
tures thereof  were  in  the  same  handwriting,  and 
whether  the  signatures  were  in  the  same  hand- 
writing as  that  of  a  witness,  held,  under  the 
evidence,  questions  for  the  Jury. 

3.  Samk—Pboof  ow  Exectjtioh— Necebsitt— 
Ancient  Deeds. 

While  a  deed  not  recorded  within  the  time 
required  by  statute  is  not  self-proving,  yet  a 
deed  30  years  old  is  admissible  in  evidence  with- 
out proof  of  execution. 

[Bid.  Note. — ^For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  §|  1614,  1615.] 

4.  Appeal — Pbesuuptionb — Suppokt  of  Btn<- 

INOS. 

Where  the  only  objection  to  the  admissibil- 
ity of  a  deed  80  years  old  is  the  failure  to 
prove  execution,  or  the  fact  that  the  deed  has 
not  been  recorded  within  the  time  required  by 
the  statute,  it  will  be  presumed,  in  favor  of  the 
ruling  admitting  the  deed,  that  it  came  from 
the  proper  custody. 
6.  Deeds  —  Handwbitiro  —  Pboof  bt  Cok- 

PABIBON. 

Other  signatures  made  by  the  grantor  in  a 
deed  cannot  be  introduced  in  evidence  for  the 
purpose  of  comparing  them  mth  the  signature 
of  the  deed  in  order  to  disprove  the  genuineness 
of  such  signature. 

6.  Advebse  Possession — Question  fob  Jubt. 

In  ejectment,  where  plaintiff's  testimony 
showed  possession  in  his  predecessor,  and  in 
himself  under  his  predecessor,  from  1844  to 
1861,  and  possession  in  himself  alone  from  1855 
to  1861,  the  question  whether  he  had  proved 
such  possession  under  color  of  title  as  to  en- 
title him  to  recover  was  for  Uxe  jury ;  and  the 
affirmative  charge  for  defendants  was  properly 
refused,  although  there  was  testimony  on  de- 
fendants' part  which  tended  to  contradict  the 
testimony  of  plaintiff. 

[Ed.   Note. — For  cases   in  point   see  vol.   1, 
Ceut.  Dig.  Adverse  Possession,  §  698.] 

7.  Same  —  Acqcisition  of  Trru:  —  Divest- 
ment. 

Where  the  possession  of  plaintiffs  grantor 
and  the  succeeding  possession  of  plaintiff  nnder 
the  deed  from  his  grantor  amount  together  to 
10  years,  no  subsequent  adverse  possession  nn- 
der color  of  title  for  a  less  period  than  10 
years  will  divest  plaintiff's  title. 

[Bd.   Note. — For  cases  in  point  see  voL  1, 
Cent  Dig.  Adverse  Possession,  g  184.] 

8.  SAin  — Colob  of  Titlk  —  Constbuctivb 
Possession. 

Adverse  possession  nnder  a  deed  is  not 
limited  to  the  land  actually  possessed,  but  ex- 
tends to  the  entire  tract  .described  in  the  deed. 

[Ed.    Note. — For  cases  in  point   see  voL   1, 
Cent  Dig.  Adverse  Possession,  |  647.] 

9.  Same  —  Abandonment  of  Pobbkssior  — 
Animus  Revebtendi. 

On  the  issue  of  the  sufficiency  of  plaintiff's 
adverse  possession  to  vest  title  in  him,  whether 
plaintiff,  in  leaving  the  land  and  remaining 
away,  did  80  without  intention  of  returning, 
held,  nnder  tbs  evidence,  a  question  for  the 
jury. 
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10.  Evidence  —  Decxabations    Chabacteb- 
izirg  pobsb3sion. 

A  declaration  of  a  person  in  possession  of 
land  that  he  has  lost  his  deed  is  not  admissible 
in  evidence  nnder  the  rnle  allowing  proof  of 
■tatements  by  a  party  in  possession  explanatory 
of  bis  posaeaaion. 

11.  EjEOTIfBNT— INBIBUCTIONS. 

In  ejectment,  a  charge  to  find  for  defend- 
ant if  the  name  of  a  certain  person  as  it  ap- 
pear in  a  deed  vas  not  bis  genuine  signature, 
was  properly  refnsed  where  the  entire  case  did 
not  hang  on  that  single  points 

12.  Same. 

In  ejectment,  a  charge  that  in  considering 
the  bona  fides  of  plaintiff's  claim  the  jury 
miriit  consider  the  undisputed  fact  that  plain- 
tiff left  the  state  and  remained  away  without 
i»uiiiiiTig  the  land,  called  improper  attention  to 
a  particular  item  of  evidence,  and  was  properly 
refused. 

Appeal  from  Clrciilt  Coart.  Bibb  Comity; 
John  Moore,  Judge. 

Ejectment  by  William  S.  Bates  against  J. 
N.  Campbell  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Rehearing  denied  June  30,  1905. 

Tbe  plaintiff  introduced  a  deed  purporting 
to  bare  been  executed  by  one  George  Stew- 
art in  the  presence  of  one  witness,  R.  L. 
Boyd,  and  bearing  date  September  6,  1865. 
Tbe  plaintiff  testified  In  bis  own  behalf  that 
George  Stewart  was  in  possession  of  the 
lands  described  in  the  deed  from  1844  to 
lSi5,  when  plaintiff  bought  it;  that  none  of 
tbe  land  was  in  cultivation  in  1844  except  a 
littie  garden  cleared  in  that  year.  "There 
was  a  house  built  on  tbe  land  by  George 
Stewart  before  tbe  garden  was  cleared,  and 
in  1844  my  father  rented  tbe  land  and  lived 
In  tbe  house  off  and  on  from  1844  to  1855. 
He  attended  to  the  place  for  George  Stew- 
art." Plaintiff  was  placed  in  possession  in 
1855  by  George  Stewart,  and  remained  in 
possession  till  1861,  when  he  went  into  tbe 
war;  sometimes  living  on  the  land  and  some- 
times not,  but  always  keeping  live  stock  on 
it.  and  claiming  the  lands  as  bis  own. 
Plaintiff  identified  tbe  Stewart  deed  as  one 
that  was  delivered  to  plaintiff  in  1855  by 
George  Stewart,  and  which  had  been  in 
plaintiff's  possession  ever  since.  Plaintiff 
testified  that  Boyd,  tbe  subscribing  witness, 
was  present  when  the  deed  was  executed, 
and  was  now  dead.  Other  evidence  was  In- 
troduced, which  had  a  tendency  more  or  less 
to  corroborate  tbe  testimony  of  plaintiff. 
Tbe  defendants  introduced  a  Mrs.  Watts 
and  ber  husband,  both  of  whom  testified  sul)- 
stantially  that  about  tbe  year  1866  one  John- 
nie Littie  was  living  on  tbe  premises  in  dis- 
pute, which  was  known  as  and  called  tbe 
"Howey  Wright  Place,"  and  rented  the  prem- 
ises to  Mrs.  Watts'  mother.  In  June,  1866, 
Little  returned  to  tbe  premises  to  gtftber  a 
wheat  crop  be  bad  on  the  land,  and  lived 
with  Mrs.  Watts'  mother.  Mrs.  Watts' 
mother  left  tbe  premises  at  close  of  the  year 
1866,  bat  Johnnie  Little  continued  to  reside 
on  tibe  land  for  a  number  of  years  after- 
wards; exact  length  of  time  not  known,  but 
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think  about  six  or  seven  years  after  1806. 
Tbe  defendant  asked  tbe  witness  Mr8>  Watts, 
"Did  you  ever  hear  Johnnie  Little,  while  in 
possession  of  the  land,  say  tbat  he  had  lost 
bis  deed  to  the  land?"  The  court  sustained 
plaintiff's  objection  to  this  question,  and  de- 
fendants excepted.  J.  N.  Campbell,  one  of 
tbe  defendants,  then  testified  that  Johnnie 
Little  was  on  tbe  land  in  dispute  in  1%4; 
tbat  he  wag  living  on  tbe  land  in  1857,  and 
tbat  witness  spent  tbe  night  with  Johnnie 
Little,  who  was  then  living  on  tbe  lands  in 
dispute,  In  1872;  tbat  be  does  not  remember 
seeing  Littie  on  tbe  land  from  1857  to  1872; 
that  witness  moved  away  from  the  neigh- 
borhood In  1857.  Witness  bad  never  heard  of 
plaintiff  claiming  the  land  till  present  suit 
was  brought.  Witness  bad  known  plaintiff's 
father,  but  never  beard  of  bis  ever  living  on 
tbe  lands  in  dispute.  Defendants  went  Into 
possession  of  premises  In  1895,  but  did  not 
get  a  deed  to  tbe  land  for  some  time  after. 
Jasper  Littie  is  tbe  only  child  of  Johnnie 
Little,  now  deceased;  and  Francis  Morrison, 
D.  U.  Parsons,  and  Mrs.  Owen  are  the  only 
chlldreii  of  Harvey  Wright,  now  deceased. 
Defendants  then  introduced  in  evidence  the 
following  deeds,  purporting  to  convey  the 
lands  in  dispute:  Deed  from  Carrol  to  Mc- 
cormick, dated  November,  1874;  sheriff's 
deed  (reciting  execution  against  McCormIck) 
to  Berney  Nat  Bank,  February  21,  1898; 
deed  from  Berney  National  Bank  to  J.  N. 
Campbell  and  J.  O.  Moore  (tbe  defendants). 
March  25,  1898;  deed  from  Jasper  Littie  to 
defendants,  May  25,  1897;  deed  from  Fran- 
cis Morrison  to  defendants,  September  8, 
1897;  deed  from  D.  C.  Parsons  to  defend- 
ants, September  29,  1897;  deed  from  Mrs. 
Owen  to  defendants,  October  8,  1899.  The 
defendants  introduced  testimony  to  prove 
that  Harvey  Wright  lived  on  the  disputed 
premises  In  1860,  and  that  subsequently  Car- 
rol lived  on  tbe  premises.  The  defendants 
Introduced  a  number  of  witnesses  whose  tes- 
timony tended  to  prove  tbat  tbe  name  of 
Boyd  affixed  as  a  witness  to  deed  from 
George  Stewart  to  plaintiff  was  not  the  gen- 
uine signature  of  Boyd,  and  also  examined 
experts  In  handwriting,  whose  testimony 
tended  to  show  that  the  body  of  tbe  deed, 
the  name  of  the  grantor,  and  tbe  name  of 
the  attesting  witness  to  the  Stewart  deed 
were  all  in  the  same  handwriting.  The  de- 
fendants then  offered  in  evidence  other  writ- 
ings and  signatures  of  the  grantor  Stewart 
and  tbe  witness  Boyd  for  comparison  by  the 
jury,  but  on  objection  of  plaintiff  the  court 
excluded  tbe  other  writings  and  defendants 
excepted.  In  rebuttal  tbe  plaintiff  Intro- 
duced evidence  the  tendency  of  which  was 
to  establish  the  genuineness  of  tbe  signa- 
tures to  the  Stewart  deed.  The  defendants 
asked  tbe  court,  among  others,  to  give  the 
following  charges:  "(c)  I  charge  you  tbat  If 
you  believe  from  the  evidence  the  name  of 
R.  L.  Boyd,  as  appears  in  said  deed.  Is  not 
biB  genuine   signaturo,   then  your  verdict 
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must  be  for  the  defendant"  "(e)  I  charge 
yon  tha^t  yon  must  believe  from  tike  erldencs 
In  this  cause,  to  your  reasonable  satisfaction,' 
that  William  S.  Bates'  claim  to  tliis  land  was 
bona  fide,  and  that  he  held  it  in  his  pos- 
session under  such  bona  fide  claim,  before 
you  can  And  your  verdict  for  blm;  and  in 
Judging  of  the  question  whether  or  not  such 
claim  was  bona  flde  you  can  take  Into  con- 
sideration the  undisputed  fact  that  the  plaln- 
tlS  left  the  state  of  Alabama  in  the  year 
1862,  and  remained  away  without  claiming 
the  land  In  any  way,  other  than  keeping  the 
deed,  till  the  year  1902.  (f)  I  charge  yon, 
gentlemen  of  the  Jury,  that  if  plalntUF  is 
entitled  to  recover  any  portion  of  the  lands 
sued  for,  it  Is  only  such  portion  of  same  that 
was  actually  occupied  for  a  period  of  ten 
consecutive  years  by  George  Stewart  and 
those  holding  under  him." 

Logan  &,  Vande  Qraaf  and  W.  W.  Laven- 
der, for  appellanta.  Daniel  Collier,  for  ap- 
pellee. 

SIMPSON,  J.  This  was  an  action  of  eject- 
ment by  appellee  (plaintiff)  against  appel- 
lants (defendants),  the  Judgment  being  for 
the  plaintiff.  There  are  numerous  assign- 
ments of  error,  bat,  as  those  Insisted  upon 
are  treated  of  In  appellants'  brief  without 
reference  to  their  number,  we  will  take  them 
up  in  the  order  indicated  in  said  brief. 

1.  The  third  assignment  relates  to  the  ob- 
jections to  the  introduction  of  the  deed  of 
September  6,  1855,  from  Stewart  and  wife 
to  WllUam  S.  Bates,  the  father  of  plaintiff, 
and  the  first  "mark  of  snspicion"  which  is 
called  to  the  attention  of  the  cotut  (In  the 
original  deed  which  is  before  the  court)  is 
that  the  word  "fourth"  after  the  words 
"north  east"  seems  to  be  written  over  some 
other  word.  The  alteration  seems  to  be  by 
writing  the  word  "fourth"  over  the  word 
"quarter"  (Improperly  spelled  "qauter"). 
However  that  may  be,  it  Is  evidently  a  mere 
correction  of  a  word  in  the  description  of 
the  land,  and  not  only  does  it  not  work  any 
special  benefit  to  the  plaintiff,  but  no  other 
word  than  "quarter"  or  "fourth"  (being 
synonymous)  can  be  conceived  of  as  being 
appropriate  at  this  place,  as  there  is  no  oth- 
er BubdivlBlon,  according  to  the  manner  of 
describing  lands  in  this  state,  which  would 
be  intelligible.  Oouaequentiy  we  hold  that 
this  was  not  such  an  evident  mark  of  suspi- 
cion as  would  authorize  the  court  to  refuse 
to  allow  the  deed  to  be  Introduced  In  evi- 
dence. Both  tUs  matter  and  the  questions 
whether  the  body  of  the  deed  and  the  signa- 
tures were  in  the  same  handwriting,  and 
also  whether  the  two  signatures  and  that  of 
the  witness  were  in  the  same  handwriting, 
were  questions  for  the  jury  to  consider,  with 
the  aid  of  expert  testimony  and  other  evi- 
dence. Sbarpe  v.  Orme,  61  Ala.  263;  Ala. 
State  Land  Co.  v.  Thompson,  104  Ala.  570, 
16  South.  440.  63  Am.  St  Rep.  80;   Ravlsles 


V.  Alston,  6  Ala.  297;  Hart  r.  Sbaipton,  124 
Ala.  638,  27  South.  450. 

2.  While  it  is  true  that  a  deed  not  record- 
ed within  the  time  required  by  statute  is  not 
self-proving,  yet  "a  deed  thirty  years  old  is 
admissible  without  proof  of  its  execution, 
and  when  the  only  objection  to  its  admissi- 
bility is  the  failure  to  prove  its  execution  (or 
the  fact  that  It  had  not  been  recorded  within 
the  time  prescribed  by  statute)  the  appellate 
court  will  presuiAe,  in  favor  of  the  ruling  of 
the  court  below,  that  tlie  paper  came  front 
the  proper  custody."  Alexander  v.  Wheeler^ 
78  Ala.  167.  The  so-called  marks  of  sus- 
picion in  this  case  were  not  such  as  went  to 
the  date  of  the  instrument,  hence  the  court 
was  not  called  upon  to  solve  any  uncertalnty 
as  to  its  date.  Wisdom  t.  Reeves,  110  Ala. 
418,  434,  18  South.  13. 

8.  There  was  no  error  in  the  court's  sus- 
taining objections  to  the  introduction  of  the 
signatures  of  Grcorge  Stewart  to  the  records 
of  the  commissioners'  court  for  the  purpose 
of  comparing  them  with  the  signature  to  the 
deed.  Bishop  v.  State,  80  Ala.  84;  Gibson  t. 
Trowbridge  Furniture  Co.,  96  Ala.  858;  11 
South.  365. 

4.  There  was  confiict  in  the  testimony,  so 
that  it  would  not  have  been  proper  for  the 
court  to  have  given  the  general  charge,  or 
either  of  the  other  charges  requested  by  de- 
fendant which,  though  stated  In  different 
words,  really  amounted  to  the  same,  in  sub- 
stance, as  the  general  charge.  The  plain- 
tiff's testimony  tended  to  show  possession  in 
Stewart  and  himself  under  Stewart  from 
1844  to  1861,  and  possession  in  himself  alone 
under  the  Stewart  deed  from  1865  to  1861; 
and,  while  there  was  testimony  on  the  x>art 
of  defendants  which  tended  to  contradict  the 
plaintiff's  testimony,  and  to  show  that  dur- 
ing a  portion  of  that  time  one  Little,  fkt>m 
whom  defendants  claim  titie,  was  in  posses- 
sion, yet  these  conflicts  emphasize  the  fact 
that  it  was  for  the  Jury  to  take  into  con- 
sideration all  of  these  matters,  and  deter- 
mine, under  the  charge  of  the  court,  whether 
the  deed  was  genuine  or  not  and  whether 
plaintiff  proved  such  possession  thereunder, 
as  color  of  titie,  as  entitied  him  to  recover 
against  defeddants,  whose  first  color  of  titie 
was  in  1897,  and  who  did  not  prove  any  pos- 
session In  themselves  at  all. 

6.  If  the  possession  of  Stewart  and  the 
succeeding  possession  of  the  plaintiff  under 
the  deed  (If  it  was  genuine)  amounted  to- 
gether to  10  years,  then  no  adverse  posses- 
sion thereafter,  under  color  of  title,  for  a 
less  period  than  10  years,  would  divest  the 
title  from  plaintiff,  and  If  plaintiff  went  inta 
possession  under  the  deed  his  possession  was. 
of  the 'entire  tract  described  In  the  deed. 
Plttman  v.  Plttman,  124  Ala.  806,  27  South. 
242;  Malone  v.  Arends,  116  Ala.  19, 22  Souths 
500. 

6.  If  Stewart  was  In  possession  in  1855,  and. 
conveyed  to  plaintiff,  who  went  Into  posses- 
sion then  and  retained  possession  until  1881,. 
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he  was  entitled  to  recover,  as  against  these 
defendants,  nnleaa  their  testimony  showed 
subsequent  adverse  possession  for  10  years 
either  In  themselves  or  In  some  one  from 
whom  they  have  derived  title.  All  these 
questions,  Including  the  question  of  animus 
revertendl  on  the  part  of  the  plaintiff,  were 
qaeetJons  for  the  jury  to  decide  In  this  case. 
McGall  7.  Doe  ex  dem.  Pryor,  17  Ala.  533; 
Smith  v.  Lorlllard,  10  Johns.  388;  Crosby 
▼.  Prldgen.  76  Ala.  S8S;  Wilson  v.  Glenn, 
68  Ala.  883;  Doe  ez  dem.  Mills  A  Hooper  V. 
Clayton.  73  Ala.  368;  Reddlck  v.  Long,  124 
Ala.  262,  27  South.  402.  While  It  Is  true  that 
If  plalntUTs  claim  was  based  entirely  on  a 
inior  possession  which  had  not  ripened  into 
title,  if  the  evidence  showed  that  he  had 
abandoned  the  land  without  the  animus  re- 
vertendl, and  that  the  defendants  bad  actual- 
ly taken  possession  under  color  of  title,  the 
plaintiff  could  not  recover,  yet  In  view  of 
the  facts  that  there  was  evidence  from 
which  the  Jury  might  have  found  that  plain- 
tiff's title  had  become  perfect  by  10  years' 
possession  in  himself  and  his  grantor,  and 
while,  although  he  was  away  a  long  time, 
there  was  no  positive  proof  on  the  subject 
of  animus  revertendl,  and  the  further  fact 
that  there  was  no  proof  of  actual  possession 
on  the  part  of  defendants,  it  was  not  a  case 
for  the  court  to  take  from  the  Jury.  Cases 
supra;  Olat  t.  Beaumont,  104  Ala.  347,  16 
Soutb.  20. 

7.  The  questions  to  the  witness  Mrs.  Watts 
as  to  what  she  heard  Johnnie  Little  say  about 
losing  his  deed  were  properly  excluded. 
Such  testimony  as  that  does  not  come  within 
the  mie  allowing  proof  of  statements  by  a 
party  in  possession  explanatory  of  his  pos- 
■enion.     Daffron  v.  Crump,  69  Ala.  77. 

8.  Tlie  charge  marked  "c"  requested  by  de- 
fendants, was  properly  refused,  as  the  en- 
tire case  did  not  hang  on  the  one  point  as  to 
whether  the  signature  of  the  witness  Boyd 
to  the  deed  was  genuine. 

8.  The  charge  marked  "e,"  requested  by 
defendants,  was  properly  refused.  While  it 
is  proper  for  the  Jury  to  consider  all  of  the 
evidence,  yet  the  .court  cannot  be  required  to 
give  prominence  to  one  item  of  evidence  by 
charging  the  Jury  that  they  may  consider  it. 
While  the  evidence  referred  to  might  have 
an  important  bearing  on  the  question  as  to 
whether  Stewart  had  abandoned  his  posses- 
sion, it  could  not  show  whether  or  not  his 
poaseeslon  was  bona  fide  while  he  was  In 
actual  possession. 

10.  Charge  marked  "f,"  requested  by  de- 
fendants, was  properly  refused.  If  plaintiff 
went  into  possession  under  the  deed  from 
Stewart,  his  possession  was  not  limited  to 
pedis  posseeslo,  but  extended  to  all  the  land 
described  in  the  deed.  Also  it  has  been 
shown  that  under  certain  facts,  of  which 
there  was  evidence,  the  plaintiff  might  be 
entitled  to  recover  on  his  prior  possession 
under  color  of  title,  without  proving  adverse 
possession  for  ten  years. 


There  is  no  error  In  the  record,  and  the 
Judgment  of  the  court  is  afilrmed. 

McCLBLLAN,  0.  J.,  and  TYSON  and  AN- 
DEBSON,  JJ.,  concurring. 


DUNN  V.  STATE. 
(Supreme  Court  of  Alabama.     Feb.  9,  19(Hi.) 

1.  iRnicTUENT— Motion   to   Quash— Fobica- 
Tion  of  Obaro  Jubt. 

Under  Code  1896,  f  5269,  declaring  that 
the  only  objection  which  may  be  taken  to  the 
formation  of  the  grand  Jury  is  that  the  jurors 
were  not  drawn  in  the  presence  of  the  i>erBona 
desiniated  by  law,  an  indictment  will  not  be 
quashed  because  one  member  of  the  grand  jury 
was  not  present  when  the  other  members  were 
sworn  and  the  judge  began  his  charge,  but  came 
in  afterwards,  and  was  then  sworn,  and  had 
the  portion  of  the  charge  which  had  been  read, 
repeated  to  him. 

2.  Sams— Habiojess  Ebbob. 

Even  liad  the  action  of  the  court  in  re- 
fusing to  quash  the  indictment  been  error,  it 
woald  have  been  harmless,  and  cured  by  Code- 
1886,  §  4333. 

8.  JUBY— Spkoial  Vknibb— Motion  to  Quash. 
A  motion  to  quash  a  special  venire,  not 
made  nntil  after  the  jury  had  t>een  selected  and 
accepted  by  both  the  state  and  defendant,  was 
too  late. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Jury,  |  644.] 

4.  MuBDXB— Evidence— Pbkvioub  Thbkats. 

In  a  prosecution  for  murder,  evidence  of 
previous  threats  by  deceased  against  defendant, 
and  of  the  latter  s  physical  condition,  is  not 
admissible  unless  it  is  also  shown  that  defend- 
ant acted  in  self-defense. 

[Ed.   Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  ff  318,  838.] 

5.  Same— Sklv- Defense. 

Where,  in  a  prosecution  for  murder,  the 
testimony  showed  without  conflict  that  defend- 
ant and  deceased  engaged  in  a  difficulty,  during 
which  deceased  struck  defenditnt,  who  went 
home  and  got  a  gun,  and,  returning,  shot  de- 
ceased while  the  latter  was  approaching  him 
with  a  pair  of  brass  knucks  in  his  hand,  but 
while  defendant  was  some  distance  away,  and 
in  an  open  road,  with  every  chance  to  retreat, 
there  was  no  evidence  that  defendant  acted  in 
self-defense,  and  hence  evidence  of  previous 
threats  by  deceased  was  Inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §§  400-^02.] 

6.  Same  — Pbevioub   Diffxcttltt  —  Pabticu- 

LABS. 

In  a  prosecution  for  murder  the  particu- 
lars of  a  previous  difficulty  are  not  admissible. 
[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Homicide,  gS  343,  398.] 

7.  SAMK— iNBTBncnONS— "DELIBEBATE"      AND 

"Pbkmeditated"— Definition. 

In  a  prosecution  for  murder,  an  instruc- 
tion that  the  words  "deliberate''  and  "premedi- 
tated," as  used  in  the  statute  defining  murder, 
mean  only  that  the  slayer  must  Intend,  before 
the  blow  is  delivered,  though  only  for  an  in- 
stant, that  death  will  l>e  the  result,  is  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26» 
Cent  Dig.  Homicide,  U  19,  691.] 

8.  Same. 

In  a  prosecution  for  murder,  an  instruction 
that  if  the  defendant  purposely  killed  deceased 
with  wickedness  or  depravity  of  heart  toward 
deceased,   and  the  killing  was  determined  oo 
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beforehand,  and  after  reflection,  for  however 
short  a  time,  he  waa  guilty  of  marder,  was 
proper. 

[Ed.  Note. — For  cases  in  point,  see  toI.  20, 
Cent.  Dig.  Homicide.  {§  19,  591.] 

Appeal  from  Circuit  Court,  Pickens  Coun- 
ty;  S.  H.  Sprott,  Judge. 

Matt  Dunn,  alias  Lawrence  Hopkins,  was 
convicted  of  murder,  and  appeals.    Affirmed. 

The  defendant  excepted  to  the  giving  by 
the  court  at  the  written  request  of  the  state 
charges  numbered  1  and  2,  which  are  in  the 
following  language:  "(1)  'DeUberate*  and 
'premeditated,'  as  these  words  are  used  in 
the  statute  defining  murder,  means  only  this: 
that  the  slayer  must  Intend,  before  the  blow 
is  delivered,  though  It  be  tor  only  an  in- 
stant of  time  before,  that  he  will  slioot  at 
the  time  he  does  shoot,  and  that  death  will 
be  the  result  of  the  shot;  or,  in  other  words, 
if  the  slayer  bad  any  time  to  ttiink  before 
the  act,  however  short,  such  time  may  have 
been  even  a  single  moment,  and  did  think, 
and  he  shot  as  the  result  of  an  intention  to 
kill,  produced  by  even  this  momentary  opera- 
tion of  the  mind,  and  death  ensued,  that 
would  be  a  deliberate  and  premeditated  kill- 
ing within  the  meaning  of  the  statute  defin- 
ing murder  in  the  first  degree.  (2)  The  court 
charges  the  Jury  that  if  the  defendant,  in 
Pickens  county,  and  before  the  finding  of 
this  indictment,  purposely  killed  the  deceas- 
ed, Joe  Ray,  by  shooting  him  with  a  gun, 
with  a  wickedness  or  depravity  of  heart  to- 
wards said  deceased,  and  the  killing  was 
determined  on  beforehand,  and  after  reflec- 
tion (for  however  short  a  time  before  the 
fatal  shooting  was  done  is  immaterial),  the 
defendant  Is  guilty  of  murder."  After  the 
:C0urt,  without  objection,  had  duly  impaneled 
the  jury  to  try  the  case,  and  after  the  Jury 
had  been  selected  and  accepted  by  the  state 
and  the  defendant,  the  defendant  moved  the 
court  to  quash  the  special  venire  served  on 
him,  because  on  the  copy  served  on  blm  the 
name  of  John  R.  Carver,  Jr.,  appeared,  and 
the  defendant  offered  testimony  tending  to 
show  that  there  was  no  such  person  as  John 
B.  Carver,  Jr.,  in  the  county  of  Pickens. 

Willett  &  Willett,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

DENSON,  J.  The  defendant  was  con- 
victed In  the  court  below  of  murder  in  the 
first  degree,  and  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  life.  From  the 
judgment  of  conviction  he  lias  appealed. 

The  first  question  presented  by  the  record 
for  consideration  relates  to  the  action  of  the 
court  in  overruling  a  motion  to  quash  the 
indictment  The  motion  was  based  upon  the 
ground  that  one  Richardson,  who  had  been 
summoned  as  a  grand  Juror,  was  not  present 
when  the  other  members  of  the  grand  Jury 
were  sworn,  but  that  he  came  in  the  court- 
room after  the  Jury  was  sworn,  and  while 
the  presiding  Judge  was  engaged  in  deliver- 
ing his  charge  to  the  Jury;   that  the  court's 


attention  was  called  to  the  fact  that  Rich- 
ardson was  present,  and  thereupon  the  court 
Iiad  him  duly  sworn  as  a  member  of  the 
grand  Jury,  and  he  took  his  seat  as  one  of 
the  Jury.  The  bill  of  exceptions  shows  af- 
firmatively that  the  presiding  Judge  then  re- 
hearsed that  part  of  the  charge  which  was 
delivered  in  the  absence  of  said  Richardson, 
and  the  Jury  was  then  charged  as  a  whole, 
and  placed  in  the  charge  of  a  bailiff,  with 
instructions  to  retire  and  enter  upon  the  dis- 
charge of  their  duties,  and  that  Richardson 
participated  in  the  finding  of  the  Indictment 
against  the  deffflidant  We  fail  to  see  any 
merit  in  the  contention  of  the  defendant  up- 
on this  question,  even  if  -we  were  without  a 
statute  regulating  such  questions.  Section 
520*9  of  the  Code  of  1896  points  out  the  only 
objection  which  may  be  taken  to  an  Indict- 
ment by  plea  in  abatement  at  otherwise, 
with  respect  to  the  formation  of  the  grand 
Jury.  The  ground  stated  in  the  statute  is 
that  the  grand  Jurors  were  not  drawn  in  the 
presence  of  the  persons  designated  by  law. 
Furthermore,  if  error  could  be  predicated  of 
the  court's  action  in  overruling  the  motion, 
we  think  it  would  be  error  without  injury  to 
the  defendant  and  would  be  healed  by  sec- 
tion 4333  of  the  Code  of  1896.  The  motion 
to  quash  the  special  venire  was  not  made 
until  after  the  Jury  to  try  the  case  bad  been 
selected  and  accepted  by  the  state  and  the 
defendant.  The  motion  came  too  late,  and 
for  this  reason,  if  for  no  other,  the  court  did 
not  err  in  overruling  it  Ryan's  Case^  100 
Ala.  105,  14  Soutli.  766;  Longmire's  Case, 
ISO  Ala.  66,  ao  South.  418. 

The  defendant  sought  to  prove  previous 
threats  made  by  the  deceased,  which  were 
communicated  to  defendant  before  the  fatal 
shooting.  As  was  well  said  in  the  case  of 
Rutledge  V.  State,  88  Ala.  85,  7  South.  335: 
"Before  evidence  of  previous  threats  by,  or 
difficulties  with,  or  ill  feeling  on  the  part  of 
the  deceased  is  properly  admissible  in  a 
homicide  case,  the  evidence  adduced  must 
have  some  tendency  to  establish  the  constitu- 
ents of  the  right  to  destroy  life,  that  life 
may  be  preserved,  which  are  that  the  ac- 
cused was  without  fault  in  bringing  on  the 
fatal  rencotmter;  that  he  was  in  imminent 
peril,  real  or  reasonably  apparent  of  loss 
of  life  or  limb;  and  that  he  could  not  » 
the  matter  presented  Itself  to  him,  retreat, 
or  avoid  the  combat  with  safety  to  himself. 
The  theory  of  the  rule  is  that  a  right  to  kill 
can  never  be  the  result  of  the  violent  blood- 
thirsty disposition,  revengeful  feeling,  or 
threats  of  the  deceased;  and  hence,  until 
there  are  facts  offered  which  go  in  some 
measure  to  establish  the  necessity  to  strike 
as  the  law  defines  that  necessity,  such  evi- 
dence is  patently  irrelevant."  Rutledge's 
Case.  88  Ala.  83,  7  South.  335;  Jones'  Case, 
116  Ala.  468.  23  South.  136.  The  evidence  in 
the  case  on  the  part  of  the  state  clearly 
showed  that  the  defendant  sought  the  de- 
ceased and  killed  him  from  a  spirit  it  retal- 
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iatlon  and  revenge,  for  the  pnrpose  of  pun- 
ishing the  -deceased  for  past  Injuries  done 
bim. 

The  defendant's  evidence  falls  far  short  ot 
making  a  case  In  which  the  doctrine  of  self- 
defense  could  be  rightfully  Invoked.  The 
testimony  without  conflict  showed  that  on 
Sunday  morning,  at  the  house  of  one  George 
Hughes,  the  defendant  and  the  deceased 
were  engaged  In  a  game  of  craps,  and  that 
while  so  engaged  a  dlflScnlty  occurred  be- 
tween tbem;  and  the  evidence  of  the  defend- 
ant tended  to  show  that  the  deceased  struck 
him  a  severe  blow  with  a  pair  of  brass 
knucks,  and  that  he  went  at  once  to  bis 
bouse,  a  mile  away,  got  his  gun  and  mule, 
and  went  back  towards  the  house  where  he 
had  left  the  deceased,  and  when  he  was 
within  about  125  yards  of  the  house  his  mule 
Btnmbled  and  threw  him;  that  when  he 
arose  be  saw  the  deceased  coming  towards 
him  from  the  house;  that  be  then  went  to- 
wards the  deceased,  having  his  gun  In  his 
hand,  and  told  the  deceased  to  stand  back; 
that  the  mother  of  the  deceased  was  between 
him  and  the  deceased,  and  seemed  to  be  try- 
ing to  keep  the  deceased  back;  that  the  de- 
ceased was  angry,  and  when  he  (defendant) 
got  within  about  thirty  yards  of  the  deceas- 
ed be  again  told  the  deceased  to  stand  back, 
and  that  defendant  then  retreated  about  six 
Meps  to  tbe  road,  where  be  stopped,  and 
again  told  the  deceased  to  stand  back;  that 
the  deceased  did  not  stop,  but  finally  put  his 
mother  aside,  and  continued  coming;  and 
that  be  then  shot  tbe  deceased.  He  further 
testified  that  at  the  point  from  which  he 
shot  the  road  was  open  on  all  sides,  and  that 
when  he  fired  he  bad  gotten  back  Into  the 
road,  and  was  standing  there,  and  made  no 
effort  to  retreat  any  further.  He  further 
testified  that  when  he  shot  the  deceased  the 
deceased  was  standing  in  George  Hughes' 
yard,  within  the  yard  Inclosure,  about  10  or 
15  steps  from  tbe  house,  and  about  26  steps 
from  the  defendant,  and  that  the  only  weap- 
on the  deceased  had  was  a  pair  of  brass 
knucks.  Under  the  foregoing  evidence  there 
certainly  was  nothing  that  would  have  caus- 
ed a  reasonably  prndent  man  to  honestly  be- 
Ueve  that  he  was  In  Imminent  danger  of  be- 
ing killed,  or  that  he  would  suffer  grievous 
bodily  harm  at  the  hands  of  the  deceased, 
25  steps  away,  and  armed  only  with  a  pair  of 
brass  knucks.  Moreover,  the  way  was  open 
to  tbe  defendant  to  have  avoided  the  taking 
of  life  by  retreat  Neither  was  there  any 
tendency  of  the  evidence  to  rebut  the  tend- 
ency of  the  evidence  tkat  defendant  sought 
the  opportunity  to  kill  the  deceased. 

We  are  clear  In  our  conclusion  that  the 
court  committed  no  error  In  sustaining  the 
objection  of  the  state  to  the  evidence  sought 
to  be  obtained  by  the  defendant  from  the 
witnesses  Bessie  Hughes  kndAndy  Williams. 
The  mllng  of  the  court  with  reference  to  the 
evidence  aonght  to  be  elicited  from  the  wit- 
ness Bessie  Hughes  may  be  further  Justified 


upon  the  principle  that  the  particulars  of  a 
previous  difficulty  are  incompetent  as  evi- 
dence. Harkness' Case,  1^  Ala.  71,30  South. 
73;  Wllllngbam's  Case,  130  Ala.  35.  30  South. 
429;  Gordon's  Case  (Ala.)  86  South.  1009. 

The  evidence  which  the  defendant  attempt- 
ed to  elicit  from  Dr.  Upchurch,  as  to  the 
physical  condition  of  the  defendant,  stands 
In  the  same  category  with  that  of  previous 
threats,  and  must  have  the  same  predicate 
for  its  admission  before  It  Is  relevant 

Charge  numbered  1  given  at  the  reqdest  of 
the  state  is  substantially  a  copy  of  the  defini- 
tion of  the  terms  "deliberate"  and  "premedi- 
tate" as  laid  down  in  the  case  of  Daughdrlll 
V.  State,  113  Ala.  82,  21  South.  378.  We 
think  the  definition  given  the  words  "de- 
liberate" and  "premeditate"  In  tbe  case 
above  cited  Is  fully  supported  in  the  cases  of 
Cleveland  v.  State,  86  Ala.  1,  6  South.  426; 
Smith  V.  States  68  Ala.  424;  Mitchell  v.  State, 
60  Ala.  26.  And  in  other  states  which  have 
statutes  containing  tbe  words  "deliberate" 
and  "premeditate'*  as  descriptive  of  murder 
in  the  first  degree  we  have  found  decisions 
which  sustain  the  view  that  the  killing  will 
be  willful,  deliberate,  and  premeditated  in 
all  cases  where  an  Intent  to  kill  exists  be- 
fore tbe  act  of  which  intent  the  mind  is  fol- 
ly conscious,  and  the  accused  thereafter  ex- 
ecutes the  Intent  by  killing,  without  regard 
to  tbe  length  of  time  Intervening  the  intent 
and  the  act  State  v.  Beatty,  61  W.  Ya.  282, 
41  S.  B.  434;  McAdams  v.  State,  2S  Ark. 
406;  Whlteford  v.  Commonwealth,  6  Rand 
(Va.)  721,  18  Am.  Dec.  771;  Donnelly  v. 
State,  26  N.  J.  Law,  463,  text  610;  State  ▼. 
Dowden,  US  N.  C.  1146,  text  1153,  24  S.  B. 
722;  Hawthorne  v.  State,  68  Miss.  778. 
Tbere  was  no  error  in  giving  charge  num- 
bered 1. 

Charge  numbered  2  given  at  the  request  of 
the  state  has  been  many  times  approved  by 
this  court  and  the  court  committed  no  error 
in  giving  the  charge.  Wllkins'  Case,  98  Ala. 
1,  13  South.  812;  Miller's  Case,  107  Ala.  40, 
19  South.  37;  Kilgore's  Case,  124  Ala.  24, 
27  South.  4;  Bondurant's  Case,  125  Ala.  31, 
27  South.  776. 

We  have  considered  all  ot  the  grounds  of 
error  assigned,  and,  not  having  found  any 
ertoT  in  the  record,  the  Judgment  of  tbe  cir- 
cuit court  must  be  aflSrmed. 

Affirmed. 

McGLBLLAN,  O.  J.,  and  HARALSON  and 
DOWDBLL,  JJ.,  concur. 


HANLBT  ▼.  STATB. 
(Supreme  Court  of  Florida.     July  29,   1905.) 

1.  Appeai.— Record— Bux  of  Exciptions. 

Entries  required  to  be  made  in  the  record 

S roper  of  a  trial  cannot  be  contradicted  by  the 
ill  of  exceptions. 

2.  Habeas  Cobfus— Cortbadictino  Rxcobd. 

Eiutries  contained  in  the  record  proper  of 
a  trial  court  Import  verity,  and  they  cannot  be 
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Saeetioned   on   habeas   corpns.      If  the   record 
ocB  not  state  the  tmth,  ai>plication  should  be 
made  to  the  triaJ  court  to  make  Its  records 
speak  the  truth. 
8.  Samk— Tbial  on  Sunday. 

Where  a  petition  for  a  writ  of  habeas  eor- 

gns  alleges-  tnat  the  petitioner  was  tried  on 
nnday,  and  that  the  Judgment  is  therefore 
void,  and  a  certified  copy  of  the  record  proper 
of  the  trial,  which  is  made  a  part  of  the  peti- 
tion, states  that  the  trial  was  had  on  Saturdaj, 
a  writ  of  Iiabeas  corpus  will  not  be  allowed. 
4  Sunday— JuDioiAi.  Pboceedinob. 

A$  to  what  period  of  time  is  included  with- 
in the  common-law  prohibition  of  judicial  pro- 
ceedings on  Sunday,  see  authorities  cited. 
(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Court,  DuybI 
County;   Rhydon  M.  Call,  Judge. 

Application  by  John  Hanley  for  writ  of 
habeas  corpus.  From  an  order  denying  the 
writ,  he  brings  error.    Affirmed. 

M.  C.  Jordan,  for  plalntlfl  In  error.  W.  H. 
Ellis,  Atty.  Gen.,  and  W.  J.  Bryan,  for  tbe 
State. 


PEB  CUBIAM.  A  petition  was  presented 
to  the  judge  of  the  circuit  court  for  Duval 
county,  alleging  that  on  Sunday,  November 
ao,  1904,  one  John  Hanley  was  tried  in  the 
criminal  court  of  record  of  Duval  county, 
Bla.,  upon  an  information  charging  him  with 
tbe  commission  of  an  aggravated  assault  up- 
on one  Rupert  M.  Ammons  on  August  29, 
1901,  and  was  found  guilty  of  assault  and 
battery,  and  on  November  26,  1901,  he  was 
sentenced  to  be  imprisoned  in  the  county 
Jail  of  said  county  at  bard  labor  for  the  peri- 
od of  six  months  and  to  pay  a  fine  of  $250, 
and  In  default  of  payment  of  said  fine  to  be 
further  Imprisoned  at  hard  labor  In  said  Jail 
.for  an  additional  period  of  six  months;  that 
the  said  John  Hanley  Is  now  detained  and 
imprisoned  in  the  said  Jail  by  the  sheriff  of 
said  county  upon  a  commitment  order  Is- 
sued from  tbe  said  court  based  upon  said 
Judgment,  and  that  said  detention  and  Im- 
prisonment is  without  lawful  authority,  be- 
cause the  said  court  was  without  Jurisdic- 
tion to  try  said  cause  on  said  Sunday,  No- 
vember 20, 1901,  and  that  said  Judgment  and 
sentence  of  said  court  Is  entirely  null  and 
void.  The  petition  prays  for  a  writ  of  habe- 
as corpus,  directed  to  tbe  sheriff  of  Duval 
county,  that  the  said  John  Hanley  may  be 
forthwith  brought  before  the  Judge  to  do, 
submit  to,  and  receive  what  the  law  may  re- 
quiro. 

A  duly  certified  transcript  of  tbe  record  of 
the  trial  In  the  criminal  court  of  record  of 
Duval  county,  as  stated  in  the  petition,  is  at- 
tached to  and  made  a  part  of  the  petition. 
The  record  proper  of  the  trial  as  contained  in 
the  transcript  shows  that  the  information 
was  filed  on  August  25, 1901,  and  that  "after- 
wards, to  wit,  on  the  first  day  of  November, 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  four,  came  the  defendant,  John 
Hanley,  in  his  own  proper  person  and,  being 
duly  arraigned  In  open  court  to  this  informa- 


tion, pleaded  not  guilty.  •  •  •  And  after- 
wards, to  wit,  on  the  19th  day  of  Norember, 
in  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  four,  the  defendant,  John  Han- 
ley, being  personally  present  In  open  court, 
and  the  cause  being  ready  and  coming  on  to 
be  heard,  came  a  Jnry,  to  wit,  [six  names] 
who,  having  been  duly  elected,  tried,  and 
sworn  according  to  law,  and  having  heard 
tbe  evidence^  argument  of  counsel,  and 
charge  of  the  court,  retired  to  consider  their 
verdict,  and  after  due  deliberation,  return- 
ing into  court  In  manner  and  form  of  law, 
upon  their  oaths  do  say:  'Jacksonville,  Fla., 
Nov.  19,  1804.  We,  the  Jury,  find  the  de- 
fendant guilty  of  assault  and  battery.  C. 
Ligbtfoot,  Foreman."' 

A  motion  in  arrest  of  Judgment  was  made 
on  November  23d,  one  of  the  grounds  being 
that  the  "said  court  tried'  said  cause  and 
charged  the  Jury  and  received  and  recorded 
the  verdict  of  the  said  Jury  on  Sunday,  No- 
vember 20,  1001,  both  by  standard  and  local 
meridian  time;  said  cause  being  submitted 
to  the  Jury  12:05  a.  m.  standard  time,  and  12:- 
35  a.  m.  local  meridian  time,  on  Sunday,  No- 
vember 20,  1904."    This  motion  was  denied. 

A  motion  for  a  new  trial,  containing  in 
substance  the  same  ground  and  supported 
by  two  affidavits,  was  denied,  and  the  de- 
fendant was  sentenced  November  25,  1904. 
The  order  denying  the  motion  for  new  trial 
as  shown  by  the  bill  of  exceptions  contains 
the  following:  "The  statements  In  the  af- 
fidavits submitted  by  defendant  in  support 
of  said  motion  as  to  the  submission  of  said 
cause  to  the  Jury  after  12  o'clock  p.  m.  stand- 
ard time  on  Saturday,  November  19,  1904, 
were  Incorrect  That  the  Judge  looked  at  his 
watch  after  he  finished  giving  his  charge  to 
and  submitted  said  cause  to  said  Jury,  and 
that  his  watch  [which  was  correct]  showed 
that  it  was  11:58  o'clock  p.  m.  standard  time 
on  Saturday,  November  19,  1904^  when  said 
Jury  retired  to  consider  of  their  verdict.'* 

The  circuit  Judge  denied  the  writ  of  habeas 
corpus,  and  allowed  a  writ  of  error  to  this 
court 

The  only  error  assigned  here  is  "refusing 
the  petition  In  behalf  of  said  John  Hanley 
for  a  writ  of  habeas  corpus  as  prayed  for  In 
said  petition." 

The  contention  is  that  the  cause  was  sub- 
mitted to  the  jury  by  tbe  court  after  12 
o'clock  by  local  meridian  time  on  Saturday- 
night  and  that  the  Judgment  of  the  court  is 
therefore  void. 

The  entries  In  tbe  record  proper  In  tbe 
trial  court  show  tba|,the  trial  was  had  and 
the  verdict  rendered  on  Saturday,  November 
19,  1904,  and  tbe  motion  in  arrest  of  judg- 
ment stating  that  the  trial  was  had  on  Sun- 
day, was  denied.  Entries  required  to  be 
made  In  the  record  proper  cannot  be  contra- 
dicted by  the  bill  of  exceptions.  Beynolds  v. 
State,  84  Fla.  175,  16  South.  78,  and  authori- 
ties therein  cited. 

The  entries  contained  In  the  record  proper 
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of  a  trial  Import  verity,  and  tbey  cannot  be 
qaextloned  on  habeas  corpus.  If  the  record 
does  not  state  the  troth,  application  should 
be  made  to  the  trial  court  to  make  its  record 
apeak  the  truth.  The  transcript  of  the  rec- 
ord of  the  trial  is  made  a  pert  of  the  peti- 
tion, and  it  conclualvely  rebuts  the  allegation 
of  the  petition  that  the  trial  was  had  on 
Sunday.  The  order  of  the  circuit  court  deny. 
Ing  the  writ  was  therefore  proper.  It  does 
not  become  necessary  to  decide  the  question 
presented  by  the  plaintiff  in  error,  but  the 
following  cases  bear  upon  the  point  as  to 
what  period  of  time  is  Included  within  the 
common-law  prohibition  of  Judicial  proceed- 
ings on  Sunday:  Hodge  y.  State,  29  Fla.  500, 
text  508,  10  South.  656;  HiUer  t.  English,  4 
StTob.  (S.  C.)  486;  Fox  t.  Abel,  2  Conn.  641. 
The  order  of  the  drcnit  judge  In  denying  a 
writ  of  habeas  corpus  Is  affirmed,  at  the  cost 
of  the  plaintltr  in  error. 


WAU)EN  T.  STATE). 

(Supreme  Coort  of  Florida,  Division  B.    Jnly 

28,  1905.) 

1.  GanaRAi,  Law— Fei,ont— Dkfinitior. 

The  term  "felony,"  whenever  It  occurs  In 
the  Constitntlon  or  laws  of  this  state,  means 
any  criminal  offense  punishable  with  death  or 
imprisonment  in  the  state  penitentiary. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  29-31.] 

2.  Sake— IicPBisoNHEirr. 

Whenever  punishment  by  imprisonment  Is 
prescribed  by  law,  and  the  imprisonment  is  not 
expressly  directed  to  be  in  the  state  prison  or 
poiitentiary,  it  means  imprisonment  in  the 
comi^  jail. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  8320.] 

3.  SiTPBUIE    COCKT  —  Affeixatx    Jubibdio- 
HON. 

This  court  has  not  appellate  jarisdiction 
in  cases  of  conviction  of  misdemeanor  in  the 
criminal  coTirts  of  record. 

[Ed.  Note. — For  cases  in  point,  see  vol  16^ 
Cent.  Dig.  Crhninal  Law,  {  2.579.] 

4.  Cbihinai,  Law— Appeai^-Dismissai.. 

Where  the  record  shows  a  want  of  appel- 
late jurisdiction  in  this  court,  tlie  writ  of  error 
will  be  dismissed  sua  sponte, 
(Syllabus  by  the  Coort.) 

Error  to  (Mminal  C!onrt  of  Record,  Orange 
Ckranty:  Gedl  O.  Butt,  Judge. 

Application  by  Samuel  Walden  for  writ  of 
■habeas  corpus.  From  an  order  denying  the 
writ,  be  brings  orror.    Dismissed. 

Jones  A  Jones,  for  plaintiff  in  error.  W. 
H.  Ellis,  Atty.  Gen.,  for  the  State. 

PARKHILL,  J.  In  the  criminal  court  of 
record  in  and  for  Orange  county,  on  the  16tb 
day  of  Hay,  1904,  the  county  solicitw  filed 
an  information  charging  "that  Samuel  Wal- 
den, late  of  the  county  of  Orange  aforesaid. 
In  the  county  and  state  aforesaid,  laborer, 
on  the  Ist  day  of  October,  In  the  year  of 
our  Lord,  one  thousand  nine  hundred  and 
three^  with  force  and  arms,  at  and  in  the 


county  of  Orange,  state  of  Florida,  afore- 
said, did  •  •  •  have  carnal  intercourse 
with  one  Theola  Love,  an  unmarried  female 
under  the  age  of  sixteen  years,  contrary  to 
the  form  of  the  statute,"  etc.  Thereupon  the 
defendant  by  his  attorneys  moved  the  court 
to  quash  the  said  information  on  several 
grounds  set  forth  in  the  motion.  This  mo- 
tion was  denied,  the  defendant  entered  a 
plea  of  not  guilty,  and  then  followed  a  trial 
by  a  jury  and  a  verdict  of  guilty  as  charged 
in  the  information. 

After  overruling  motions  for  new  trial  and 
In  arrest  of  Judgment,  the  court  sentenced 
the  defendant  to  be  confined  by  imprison- 
ment Ui  the  state  penitentiary  at  hard  labor 
for  the  term  of  two  years.  From  this  sen- 
tence and  judgment  the  defendant  sued  out 
a  writ  of  error  to  this  court  and  files  many 
assignments  of  error.  We  cannot  consider 
these  assignments  of  error,  for  this  court  is 
without  jurisdiction  to  decide  them. 

Section  5  of  article  6  of  the  Constitution  of 
Florida  of  1886  is  as  follows:  "The  Supreme 
Court  shall  have  appellate  jurisdiction  in  all 
cases  at  law  and  in  equity  originating  in  cir- 
cuit conrts,  and  of  appeals  from  the  circuit 
courts  in  cases  arising  before  judges  of  the 
county  conrts  in  matters  pertaining  to  their 
probate  jurisdiction  and  in  the  management 
of  the  estates  of  Infants,  and  in  cases  of 
conviction  of  felony  in  the  criminal  courts, 
and  in  all  criminal  causes  originating  in  the 
circuit  conrts." 

Section  25  of  article  16  of  our  Cionstltntlon 
defines  "felonies"  as  follows:  "The  term 
felony,'  whenever  it  may  occur  in  this  Con- 
stitution or  in  the  laws  of  the  state,  shall 
be  construed  to  mean  any  criminal  offense 
punishable  with  death  or  Imprisonment  In 
the  state  penitentiary." 

The  plaintiff  in  error  was  tried  and  con- 
victed in  the  criminal  court  of  record  in  and 
for  Orange  county  of  a  crime  which  is  made 
a  misdemeanor  by  statute. 

SecUon  1,  c.  4965,  p.  Ill,  Acts  1901,  amend- 
ing section  2698  of  the  Revised  Statutes, 
reads  as  follows:  "Whoever  has  carnal  in- 
tercourse with  any  unmarried  female  who  is, 
at  the  time  of  such  intercourse,  under  the 
age  of  eighteen  years,  shall  be  punished  by 
Imprisonment  not  more  than  10  years,  or  by 
fine  not  exceeding  $2,000,  or  by  both  fine  and 
imprisonment" 

Without  committing  ourselves  to  the  propo- 
sition that  the  indictment  before  us  sufficient- 
ly charges  a  crime  in  its  allegations  descrip- 
tive of  the  female  with  whom  the  defendant 
is  charged  with  having  sexual  intercourse.  It 
is  clear  that  the  defendant  was  prosecuted, 
tried,  and  convicted  by  virtue  of  the  pro- 
visions of  chapter  4965,  p.  Ill,  Acts  1901. 
This  statute  prescribes  a  punishment  by  im- 
prisonment not  more  than  10  years,  without 
directing  tibat  the  imprisonment  is  to  be  in 
the  state  prison.  Section  2351  of  the  Re- 
vised Statutes  of  1892  provides  that  "when- 
ever punishment  by  Imprisonment  is  pre- 
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scribed,  and  the  Imprisonment  in  not  ex- 
pressly directed  to  be  in  tbe  state  prison,  It 
shall  be  taken  and  held  to  be  In  the  county 
JaU." 

It  Is  clear,  from  the  provisions  referred  to, 
that  the  offense  for  which  the  defendant  was 
tried,  and  of  which  he  was  convicted,  Is  only 
a  misdemeanor.  The  penalty  Imposed  upon 
the  defendant  was  unauthorized  by  law. 
This  court,  therefore,  has  no  appellate  juris- 
diction In  this  case,  and  the  writ  of  wror  is 
dismissed  tor  want  of  Jurisdiction. 

TAYLOR  and  HOCKBR,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  GOCKRBLL 
and  WHITFIELD,  JJ.,  concur  In  the  opin- 
ion. 


STATE  ex  reL  SUNDAY  v.  RICHARDS,  Tax 

Assessor. 
(Supreme  Court  of  Florida.     July  26,   1905.) 

1.  MARDAHnS— MlNIBTEBIAL     OFFICBB— PBB- 
POBUANOK. 

A  writ  of  mandamus  may,  in  the  exercise 
of  a  sound  Judicial  discretion  of  tbe  court,  be 
issued  to  enforce  the  performance  of  a  legal 
duty  imposed  by  law  upon  a  ministerial  officer, 
where  such  duty  does  not  involve  the  exercise 
of  discretion  of  Judgment  by  the  officer,  and  the 
relator  has  a  clear  legal  rigot  to  have  such  duty 
performed,  and  there  is  no  other  adequate  rem- 
edy provided  by  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  83, 
Cent  Dig.  Mandamus,  SS  133,  134.] 

2.  Same— When  Denied. 

A  writ  of  mandamus  will  not  be  awarded 
when  it  is  evident  that  substantial  rights  of 
parties  not  before  the  court  are  involved. 

3.  SAUE— ADEQtJATE    LEOAL   REUEOT. 

Where  another  adequate  legal  remedy  Is 
provided  by  law,  the  court  in  its  discretion  will 
not  grant  a  writ  of  mandamus. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Mandamus,  fS  8-84.] 

4.  Same— PijkoiRa  Lands  on  Tax  Rou.. 

A  writ  of  mandamus  will  not  lie  to  compel 
a  tax  assessor  to  place  lands  upon  the  tax  rolls, 
where  the  lands  have  been  previously  sold  to 
the  state  for  nonpayment  of  taxes  and  they  are 
not  included  in  the  lists  of  lands  certified  by 
tbe  Comptroller  to  the  assessor  for  assessment; 
it  not  being  shown  that  an  application  under 
the  law  has  been  made  to  the  Comptroller  for 
relief. 

5.  Same— Altebnativk  Wbtt. 

In  mandamus  proceedings,  the  altwnatlTe 
writ  takes  the  place  of  a  declaration  at  law, 
and  it  is  essential  that  It  should  show  a  clear 
prima  facie  case  in  favor  of  the  relator. 

[Ed.  Note. — For  cases  in  point,  see  vol.  83, 
Cent.  Dig.  Mandamus,  §  326.] 

6.  Saub— Pbiica  Faoie  Case. 

The  alternative  writ  in  mandamus  proceed- 
ings must  show  a  clear  prima  facie  case  In  favor 
of  relator.  In  order  to  make  out  a  prima  facie 
case,  the  writ  should  allege  all  the  essential 
facts  which  show  the  duty  and  impose  the  legal 
obligation  on  the  respondent  to  perform  tbe  acts 
demanded  of  him,  as  well  as  the  facts  that  en- 
title the  relator  to  invoke  the  aid  of  the  court 
in  compelling  the  performance  of  such  duty  or 
obligation. 

[Ed.  Note. — For  cases  in  pohit,  see  voL  83, 
Cent.  Dig.  Mandamus,  §  326.] 

(Syllabus  by  the  CourtJ 


In  Banc.  Error  to  Circuit  Court,  E^scam- 
bla  County;  Charles  B.  Parkhill,  Judge. 

Application  by  the  state,  on  the  relation 
of  John  Sunday,  for  writ  of  mandamus  to 
W.  W.  Richards,  tax  assessor.  From  an 
order  denying  the  writ,  relator  brings  error. 
Affirmed. 

Blount  &  Blount  and  E.  D.  Beggs,  for 
plaintiff  in  error.  W.  H.  Ellis,  Atty.  Oen., 
and  L.  J.  Reeves,  for  defendant  In  error. 

WHITFIELD,  J.  The  plaintiff  In  error, 
as  relator,  filed  In  the  circuit  court  for  Es- 
cambia county  a  petition  praying  for  an  al- 
ternative writ  of  mandamus,  In  which  it  Is 
alleged  that  John  Simday,  of  Escambia  coun- 
ty, Fla.,  was  on  January  1,  1905,  and  for  a 
long  time  prior  to  and  ever  since  that  date 
was,  has  been,  and  is  now  the  owner  of  sev- 
eral certain  and  described  pieces  of  real  es- 
tate situated  in  the  city  of  Pensncola,  Es- 
cambia county,  Fla.;  that  W.  W.  Richards 
is  the  tax  assessor  of  said  county;  that  on 
the  5th  day  of  January,  1905,  relator  present- 
ed his  return  of  said  property  to  said  tax 
assessor,  and  requested  him  to  assess  tbe 
same  on  the  assessment  roll  for  said  Escam- 
bia county  for  the  year  1905,  In  the  name  of 
relator,  but  said  W.  W.  Richards,  unmindful 
and  regardless  of  his  duty  in  the  premises  as 
such  tax  assessor  as  prescribed  by  law,  fail- 
ed and  refused,  and  still  refuses,  to  receive 
said  return  of  said  property  for  assessment, 
and  to  assess  the  same  in  tbe  name  of  rela- 
tor as  the  owner  thereof,  for  the  year  1905, 
and  alleges  and  claims  that  bis  reason  for 
falling  and  refusing  so  to  do  is  that  said 
lands  have  been  certified  or  sold  to  the  state 
of  Florida  for  the  taxes  of  previous  years 
(the  date  of  each  such  sale  or  certification, 
the  number  of  the  certificate,  and  the  de- 
scription of  the  several  pieces  of  property 
being  given),  and  that  said  lands  were  not 
Included  in  any  list  furnished  by  the  Comp- 
troller to  said  assessor  as  provided  by  law; 
and  that.  In  conformity  with  the  law  and 
under  special  instruction  from  the  Comp- 
troller of  the  state  of  Florida,  he  cannot  en- 
ter said  property  on  the  said  assessment  roll. 
The  petition  then  alleges  that  the  said  lands 
were  certified  or  sold  to  the  state  of  Florida 
as  alleged  and  claimed  by  tbe  said  W.  W. 
Richards  as  aforesaid,  but  that  each  and  all 
of  said  sales  and  certifications  of  said  lands  * 
were  and  are  illegal  and  void,  for  reasons 
set  out  In  the  petition.  It  Is  farther  alleged 
that  the  several  parcels  of  lands  have  been, 
each  year  since  the  said  respective  sales  or 
certifications  thereof,  assessed  or  attempted 
to  be  assessed  by  the  tax  assessor  of  said 
Escambia  county  upon  the  assessment  roll 
of  said  Escambia  county  until  the  year  1902, 
and  the  taxes  which  were  assessed  against 
the  same  paid  or  thp  property  sold  by  the 
tax  collector  to  satisfy  the  same;  that  not 
until  the  year  1902,  or  after,  did  the  tax  as- 
sessor of  said  Ebcambla  county  fall  or  refuse 
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to  assesa  any  of  said  landa  upon  tbe  assess- 
ment rolls  of  said  Escambia  county,  because 
of  such  sales  or  certiflcations,  or  because  of 
any  requirement  of  law  or  special  instruc- 
tion from  tbe  Comptroller  of  the  state  of 
Florida;  that  It  Is  the  duty  of  said  W.  W. 
Richards,  as  such  tax  assessor,  to  assess  said 
lands  as  stated;  that  relator  is  without  rem- 
edy In  the  premises,  except  by  mandamus. 
A  writ  of  mandamus  is  prayed  against  the 
said  W.  W.  Richards,  as  tax  assessor  as 
aforesaid,  commanding  blm  to  assess  the 
said  lands  on  the  assessment  roll  for  said 
Etecambla  county  for  the  year  A.  D.  1906, 
and  assess  the  said  property  upon  said  as- 
sessment roll  in  the  name  of  relator  as  the 
owner  thereof. 

An  altematlTe  writ  of  mandamus  issued, 
to  which  a  copy  of  the  petition  was  attach- 
ed as  a  part  tnereof.  The  respondent  mov- 
ed to  quash  the  altematlTe  writ  on  tbe  fol- 
lowing grounds: 

(1)  That  tbe  relator  has  not,  In  and  by  his 
petition,  made  or  stated  such  a  cause  as  doth 
or  ought  to  entitle  blm  to  the  relief  prayed 
for. 

(2)  That  the  petition  shows  no  right  in 
relator  to  the  relief  prayed  for. 

(3)  That  the  petition  shows  no  legal  duty 
upon  the  respondent  to  do  tbe  acts  which 
tbe  petition  and  writ  seek  to  compel  blm  to 
perform. 

(4)  That  tbe  petition  seeks  to  compel  tbe 
performance  of  acts  spedflcally  forbidden  by 
statute. 

(5)  That  tbe  relator  has  other  complete 
and  adequate  remedies. 

(6)  That  It  appears  from  the  petition  that 
tbe  relator  has  been  guilty  of  Inexcusable 
laches. 

(7)  That  It  appears  from  tbe  petition  that 
tbe  relief  sought  Is  Inequitable. 

(8)  Tbat  these  proceedings  substantially 
and  In  effect  constitute  an  action  against  tbe 
state  of  Florida. 

(9)  Tbat  the  relator  bad  a  complete  and 
adequate  remedy,  which  has  been  lost  by 
laches. 

The  motion  was  granted,  and  the  alterna- 
tive writ  was  quashed,  and  a  writ  of  error 
was  taken  to  tbe  present  term  of  this  court 
Tbe  following  errors  are  assigned:  (1)  Tbe 
court  erred  in  granting  tbe  motion  of  re- 
spondent to  quasb  the  alternative  writ  of 
mandamus;  (2)  in  granting  tbe  order  quash- 
ing tbe  alternative  writ  of  mandamus;  (3) 
in  rendering  Judgment  In  favor  of  respond- 
ent 

A  writ  of  mandamus  may,  in  the  exercise 
of  a  sound  Judicial  discretion  of  the  court, 
be  Issued  to  enforce  tbe  performance  of  a 
legal  duty  Imposed  by  law  upon  a  ministerial 
officer,  where  such  duty  does  not  involve  the 
exercise  of  discretion  of  Judgment  by  the 
officer,  and  the  relator  has  a  clear  legal  right 
to  have  such  duty  performed,  and  there  Is 
no  other  adequate  remedy  provided  by  law. 
Towle  ▼.  State  ex  rel.  Fisher,  Sheriff,  3  Fla. 


202;  State  t.  Crawford,  28  Fla.  441, 10  South. 
118,  14  JL.  R.  A.  253. 

The  petition  alleges  that  tbe  tax  assessor 
refuses  to  assess  tbe  lands  because  said 
lands  have  been  certified  or  sold  to  the  state 
of  Florida  for  tbe  taxes  of  previous  years, 
and  tbat  said  lands  were  not  included  In  any 
list  furnished  by  tbe  Comptroller  to  said 
assessor  as  provided  by  law.  Tbls  refusal  is 
based  on  a  provision  of  the  revenue  law  tbat 
"the  assessor  shall  not  assess  any  lot  oi 
parcel  of  land  certified  or  sold  to  the  state 
for  any  previous  year,  unless  such  lot  or 
parcel  of  land  so  certified  or  sold  shall  be 
included  in  tbe  list  furnished  by  the  Comp- 
troller to  tbe  assessor  as  now  provided  by 
law."  The  revenue  law  provides  for  tbe 
redemption  within  a  given  period  of  tax  cer- 
tificates certified  or  sold  to  the  state  for  non- 
payment of  taxes  on  the  land,  by  persons  in- 
terested in  the  land  covered  by  the  certifi- 
cates, and  provides,  also,  that  at  tbe  expira- 
tion of  the  period  of  redemption  the  title  t» 
the  land  so  sold  or  certified  shall  be  held  to 
be  in  the  state,  and  the  certificate  shall  be 
evidence  of  tbe  title  of  the  state.  The  law 
also  provides  for  tbe  sale  of  tax  certificates 
held  by  tbe  state,  and,  after  tbe  expiration 
of  the  period  of  redemption,  for  tbe  issue  of 
deeds  based  on  such  certificates  which  con- 
vey the  title  to  the  lands.  The  law  referred 
to  in  the  above  quotation  provides  that  the 
Comptroller  shall  annually  certify  lands  sold 
or  patented  by  tbe  United  States,  "together 
wltU  the  various  classes  of  state  lands  sold 
during  tbe  same  year,  to  the  assessors  of  tbe 
counties  in  which  such  lands  may  be  sit- 
uated." The  "classes  of  state  lands"  refer- 
red to  Include  lands  tbe  title  to  which  bad 
matured  in  tbe  state  by  tax  sale  and  which 
bad  been  sold  during  tbe  year. 

If  tbe  lands  had  been  sold  or  certified  to- 
the  state  for  tbe  taxes  of  previous  years, 
and  they  were  not  included  in  lists  furnished 
by  the  Comptroller  to  the  tax  assessor,  as- 
provided  by  law,  the  statute  forbids  blm  to 
place  them  on  the  tax  roll.  But  It  is  alleged 
"that  each  and  all  of  said  sales  and  certifi- 
cations of  said  lands  were  and  are  Illegal 
and  void"  for  reasons  set  out  in  tbe  peti- 
tion. The  real  purpose,  then,  for  which  man- 
damus is  asked,  is  to  have  the  previous  sales 
and  certifications  of  the  lands  to  the  state 
for  the  nonpayment  of  taxes  due  thereon  de- 
clared illegal  and  void. 

If  the  certificates  are  held  by  the  state. 
It  has  an  interest  in  the  question  of  their 
validity  or  invalidity,  and  the  state  Is  not  a 
party  to  tbls  suit 

This  court,  in  tbe  case  of  State  ex  rel. 
Dixon  v.  Trustees  I.  I.  Fund,  20  Fla.  402, 
has  approved  tbe  doctrine  that  the  fact  that 
there  are  other  claimants  to  land  who  are 
not  parties  to  the  proceeding  furnishes  suf- 
ficient ground  for  refusing  a  mandamus  to 
compel  tbe  performance  of  an  act  affecting 
the  title  to  the  land.  The  averment  that  the 
claims  are  void  will  not  relieve  tbe  difiScuItyv 
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tot  the  court  will  not  undertake  to  adjudi- 
cate claims,  whether  valid  or  not,  when  tbe 
claimants  are  not  parties  to  the  suit 

A  writ  of  mandamus  will  not  be  awarded 
when  there  is  other  adequate  legal  remedy 
provided  by  law,  by  action  or  otherwise. 
Hltfh  on  Ex.  Legal  Remedies  (8d  Ed.)  |  IB. 
The  fact  that  the  certificates  Involved  here 
are  held  by  tbe  state  does  not  deprive  tbe 
relator  of  an  adequate  remedy.  Tbe  statutes 
of  this  state  (section  394  of  the  Revised  Stat- 
utes of  1892,  and  section  12,  c.  4888,  p.  16, 
Acts  1901),  provide  an  easy  and  just  method 
for  securing  the  cancellation  of  Illegal  tax 
certificates  held  by  the  state.  Tbe  latter  sec- 
tion Is  as  follows:  "Whenever  it  shall  ap- 
pear to  tbe  Comptroller  that  tbe  taxes  on 
any  land  heretofore  sold,  or  that  may  here- 
after be  sold,  to  the  state  for  taxes,  were  not 
due  at  the  time  of  such  sale  upon  the  lands 
or  any  part  thereof  embraced  in  any  certifi- 
cate of  sale,  or  that  the  sale  was  otherwise 
Illegal  or  Improper,  he  shall  have  power  to 
cause  to  be  cancelled,  m  whole  or  in  part,  or 
cause  to  be  surrendered  such  certificate  in 
such  manner  and  upon  such  terms  as  may  ln> 
bis  Judgment  be  best  to  protect  the  interest 
of  tbe  state  and  do  Justice  to  the  owners, 
and  tbe  clerk  shall  make  such  cancellation  or 
surrender  on  tbe  order  of  the  Ck>mptroller." 

In  tbe  case  of  State  ex  rel.  Hampton  v. 
McClung  (Fla.)  87  South.  51,  the  court  was 
equally  divided  on  tbe  question  as  to  wheth- 
er or  not,  before  mandamus  will  lie  ,ln  a 
proper  case  to  reinstate  a  pupil  who  has  been 
wrongfully  expelled  from  a  public  school, 
resort  must  first  be  bad  to  tbe  county  school 
authorities  for  relief.  In  that  case  the  stat- 
ute did  not  provide  specifically  for  a  remedy 
at  tbe  bands  of  tbe  county  school  authori- 
ties, but  such  authorities  bad  general  su- 
pervision only  of  the  matter,  and  for  that 
reason  the  writer  hereof  was  of  the  opinion 
that  no  specific  and  adequate  remedy  was 
provided  by  law,  and  that  consequently  man- 
damus was  not  on  that  account  excluded.  In 
this  case  the  statute  furnishes  a  specific  and 
adequate  remedy  for  the  cancellation  of  tax 
certificates  held  by  the  state,  where  the  sales 
were  Illegal  or  Improper.  See  Marshall  y. 
Sloan,  35  Iowa,  445. 

A  relator  cannot  be  said  to  have  a  clear 
legal  right  to  the  performance  of  an  official 
act  by  an  officer,  when  the  refusal  of  the 
officer  to  perform  the  official  act  is  the  result 
of  the  omission  of  the  relator  to  do  some- 
thing required  of  him  by  law,  at  least  in  the 
absence  of  a  sufficient  excuse  therefor  on 
tbe  part  of  the  relator.  The  law  Imposes  up- 
on tbe  owner  of  lands  the  duty  of  paying  the 
taxes  due  thereon,  and,  when  a  tax  assessor 
refuses  to  assess  lauds  because  they  hare 
been  sold  to  the  state  for  the  omission  to  pay 
the  taxes,  the  party  who  so  omita  to  do  bis 
duty  cannot  by  mandamus  compel  the  tax 
assessor  to  assess  the  lands  to  him  until  such 
omission  has  been  remedied  In  some  legal 


way.  Tbe  tax  certificates  held  by  the  state 
charge  tbe  relator  with  notice  that  the  taxes 
have  not  been  paid  on  the  lands  for  certain 
years,  and  relator  seeks  by  mandamus  to 
have  those  certificates  declared  void  by  man- 
damus. See  People  ex  rel.  Wood  v.  Board 
of  Assessors  of  Brooklyn,  137  N.  Y.  201,  33 
N.  B.  145;  People  ex  rel.  Durant  Land  Imp. 
Co.  V.  Jeroloman,  139  N.  Y.  14.  34  N.  E.  726; 
19  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  753. 

In  mandamus  proceedings  tbe  alternative 
writ  takes  the  place  of  a  declaration  at  law, 
and  it  is  essential  that  it  should  show  • 
clear  prima  fade  case  in  favor  of  the  re- 
lator. State  ex  rel.  Fowler  v.  Finley,  30 
Fla.  302,  text  310,  11  South.  500.  In  tbe  case 
of  Puckett  v.  State  ex  rel.  Johnson,  33  Fla. 
385,  14  South.  834,  this  court  says:  "Tbe 
alternative  writ  in  mandaipus  proceedings 
must  show  a  clear  prima  facie  case  In  favor 
of  relator.  In  order  to  make  out  a  prima 
facie  case,  the  writ  should  allege  all  the  es- 
sential facts  which  show  the  duty  and  im- 
pose tbe  legal  obligation  on  tbe  respondent 
to  perform  tbe  acts  demanded  of  him,  as 
well  as  the  facts  that  entitle  the  relator  to 
invoke  the  aid  of  tbe  court  in  compelling  the 
performance  of  such  duty  or  obllgatton."  In 
this  case  only  a  few  of  the  allegaticHis  of 
the  petition  are  included  in  the  alt^native 
writ,  but  a  copy  of  the  petition  Is  attacbed 
to  and  made  a  part  of  the  alternative  writ. 
Attention  is  called  to  this  as  not  being  prop- 
er practice. 

The  Judgment  is  affirmed. 

SHAOKLEFORD,  a  J.,  and  (X)CKRBDLL. 
J.,  concur. 

TAYLOR  and  HOCKER,  JJ.,  concur  spe- 
cially. 

PARKHTLL^  J.,  disqualified. 

HOCKER,  J.  I  concur  in  tbe  opinion  that 
the  Judgment  should  be  affirmed  on  tbe 
ground  that  tbe  alternative  writ  shows  that 
the  property  involved  has  been  assessed  eacb 
year  since  the  sales  and  certifications  there- 
of which  are  set  forth  in  the  writ  up  to  1892, 
•and  that  the  taxes  assessed  against  the  same 
were  paid,  or  the  property  sold  by  tbe  tax 
collector  to  satisfy  the  same.  If  the  prop- 
erty has  been  subsequently  sold  by  the  tax 
collector,  it  may  be,  for  aught  that  appears 
to  the  contrary,  that  the  title  of  tbe  owner 
has  been  thereby  divested,  and  has  vested 
in  the  state  or  a  private  person,  and,  if  so, 
he  has  no  legal  standing  in  this  proceeding. 
He  must  show  a  clear  prima  facie  case, 
which  entitles  him  to  relief  in  this  proceed- 
ing. 

Upon  the  other  questions  involved  I  ex- 
press no  opinion. 

TAYLOR,  J.,  concurs  in  the  above  views 
expressed  by  HOCKER,  J. 
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JORDAN  T.  STATU. 

(Sapreme  Court  of  Florida,  DItIbIoii  A.     July 
26.  1005.) 

1.  CinnRAz,  Law — Bvidencb— Identity. 

The  opinion  of  a  witness  as  to  the  identity 
of  a  person  seen  by  him  is  admissible,  where 
the  witness  has  a  previoos  personal  acquaint- 
ance with  or  knowledge  of  such  person,  and 
bases  his  opinion  upon  such  acquaintance  or 
knowledge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Eaw.  |  1043.] 

Z  ASSAUUT  WITH  Intent  to  Kiij>-In8Tbuo- 

TlOIfS. 

In  a  proseeation  on  a  charge  of  assault 
with  intent  to  commit  murder,  under  section 
2403  of  the  Revised  Statutes  of  1892,  where 
there  is  evidence  that,  as  W.  was  passing  along 
a  road  on  a  moonlight  night,  the  defendant 
"was  squatting  down  in  some  bashes  on  the 
outside  of  the  road,"  and  while  in  this  iMsition 
shot  W.  in  the  arm  as  he  threw  it  up  to  pro- 
tect himself  from  the  sudden  assault,  a  charge 
that  "if  the  defendant  unlawfully  attempted  to 
shoot  W.  with  a  gun,  loaded  as  charged,  with 
intent  to  kill  him,  but  without  a  premeditated 
design  to  do  to,  but  such  attempted  shooting 
was  imminently  dangerous  to  W.,  and  evinced 
apon  the  i>art  of  the  defendant  a  depraved  mind, 
regardless  of  human  life,  he  would  be  guilty  of 
an  assault  with  intent  to  commit  murder  in  the 
second  degree,"  is  not  subject  to  the  criticism 
that  it  is  "misleading,  irrelevant,  and  not  based 
on  tlM  charge  laid  m  the  indictment,"  as  the 
rliarge,  taken  in  connection  with  the  evidence 
in  the  case,  included  the  idea  of  an  assault,  and 
an  assault  with  intent  to  commit  murder  in 
the  second  degree  is  included  in  the  indictment, 
ander  section  240S  of  the  Revised  Statutes  of 
1892,  aithongh  the  punishment  prescribed  there- 
for is  the  same  as  for  an  assault  with  intent 
to  commit  mnrder  in  the  first  degree. 

3.  GbtxinaIi  Law— Inbtbuctionb— Habkuebs 
Ebbob. 

Where  charges  are  expressly  confined  to 
offoises  of  a  less  degree  than  the  one  found  by 
the  verdict,  and  there  is  nothing  in  the  charges 
tliat  could  have  influenced  the  jury  to  misinter- 
pret them  or  to  misapply  the  evidence  as  to 
higher  offenses  included  in  tiie  indictment,  and 
there  is  evidence  to  sustain  the  verdict  found 
for  a  higher  offense,  and  there  is  no  evidence 
to  warrant  a  verdict  of  guilty  of  an  offense  of 
a  lower  degree,  it  is  not  material  to  consider 
whether  the  charges  were  legally  accurate,  as 
applied  to  the  offenses  of  a  lower  degree  than 
the  one  found  by  the  verdict 

4.  SAifB— Alibi. 

A  portion  of  a  charge,  that  as  a  defense 
an  alibi  "is  as  proper  and  legitimate,  If  proven, 
as  any  other,  and  all  evidence  bearing  upon  that 
point  is  for  the  consideration  of  the  jury,"  is 
not  erroneous,  where  the  charge  also  contains 
an  instruction  that  "if,  in  view  of  all  the  evi- 
dence, you  have  a  reasonable  doubt  as  to  wheth- 
er the  defendant  was  in  some  other  place  when 
the  crime  was  committed,  you  should  give  the 
defendant  the  benefit  of  the  donbt  and  find  him 
not  gnilty,"  as  well  as  other  correct  instructions 
on  toe  snhject  <^  the  proof  of  an  alibi. 

&  Sake— WKiGtfr  of  Evidence. 

It  is  not  error  to  abstractly  charge  the 
jnry  that,  in  determining  the  weight  of  the 
testimony  of  a  witness,  the  jury  win  take  into 
consideration  the  Intelligence  of  the  witness, 
the  circumstances  surrounding  him,  his  interest, 
likes,  prejudices,  manner  on  the  stand,  ap- 
parent fairness,  means  of  observation,  etc., 
where  the  charge  contains  the  statement  that 
"yoa  are  the  sole  Judges  ot  the  weight  of  the 
evidence  before  you,  and  the  credit  to  be  given 
tba  witnesses  who  nave  testified  in  tiie  case." 


6.  Sake— iNBTBUonoNB  Albbadt  Given. 

It  is  not  error  to  refuse  to  give  requested 
instructions  that  have  already  been  given  sub- 
stantially, though  in  different  language. 

(Syllabus  by  the  Court) 

Error  to  Oircoit  Court,  Walton  County; 
Charles  B.  Farkblll,  Judge. 

Meredith  Jordan  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Af- 
firmed. 

Daniel  Campbell  &  Son,  for  plaintiff  in  er- 
ror.   W.  H.  BUUs,  Atty.  Gen.,  for  tlie  State. 

WHITFIELD,  3.  The  plaintiff  in  error 
was  Indicted  in  the  circuit  court  for  Walton 
county  for  an  assault  with  Intent  to  commit 
murder  on  one  Will  Williams.  He  was  con- 
victed of  an  "assault  wltb  Intent  to  murder 
in  the  second  degree,"  and  from  a  judgment 
sentencing  him  to  the  state  prison  for  four 
years  brings  this  writ  of  error. 

At  the  trial  M.  M.  Reeves,  a  witness  for 
the  state,  teetlfled:  "I  know  Meredith  Jor- 
dan. *  *  *  I  remember  the  circumstan- 
ces of  the  shooting  of  Will  Williams.  It 
was  a  bright  moonlight  night  I  heard  the 
report  of  a  gun.  I  saw  a  man  come  by  my 
house  two  or  three  minutes  after  the  shoot- 
ing. He  was  probably  80  steim  from  me. 
This  man  I  saw  was  going  northward,  com- 
ing from  the  direction  of  the  report  of  the 
gun.  •  *  •  The  man  I  saw  was  run- 
ning in  the  direction  ot  Jordan's  house.  He 
had  on  a  cap  and  a  blue  jumper.  *  *  *  1 
could  not  swear  exactly  who  It  waa  The  first 
sight  I  glimpsed  of  him,  I  thought  it  was 
Eugene  Crosby.  As  soon  as  I  saw  lilm,  I  saw 
it  was  not  Eugene  Crosby.  •  •  •  I  had 
seen  Meredith  Jordan  In  the  morning  part 
of  the  day.  He  th^  had  on  a  blue  jumper 
and  cap.  The  man  I  saw  was  about  the  size 
of  Meredith  Jordan,  and  dressed  like  he 
was.  He  had  on  a  tmscy  cap,  about  the  same 
kind  of  cap  that  Jordan  had  In  the  morning." 
Thereupon  the  state  attorney  propounded  the 
following  question:  "Who,  according  to  your 
best  judgment,  was  the  party  you  saw,  from 
his  clothing,  size,  manner,  eta?"  The  defend- 
ant objected  to  the  question,  "because  the  par- 
ty had  already  sworn  that  he  could  not  swear 
who  It  was,  and  that  the  question  called  for 
the  opinion  of  the  witness."  The  objection 
was  overruled  and  an  exception  was  taken. 
The  error  assigned  on  the  ruling  of  the  court 
permitting  the  question  is  not  well  taken. 
The  court  held,  in  the  case  of  Roberson  t. 
State,  40  Fla.  509,  text  622,  24  South.  474, 
478,  that  "the  opinion  of  a  witness  as  to  the 
identity  of  a  person  seen  by  him  is  admissi- 
ble In  all  cases  where  the  witness  has  a  pre- 
vious personal  acquaintance  with  or  knowl- 
edge of  such  person,  and  bases  his  opinion  up- 
on such  acquaintance  or  knowledge."  The 
witness  had  testified  to  prerlous  personal  ac- 
qnalntance  with  and  knowledge  of  Meredith 
Jordan,  the  defendant,  and  his  opinion  on  the 
question  of  Identity  was  admissible  as  against 
the  defendant's  objectlcm.    The  witness  then 
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answered:  "I  took  it  to  be  Meredith  Jor- 
dan. I  couldn't  swear  exactly  who  It  was. 
The  moon  being  on  the  south  side,  I  could 
not  see  hia  face  distinctly.  According  to  my 
best  Judgment  the  man  I  saw  running  was 
Meredith  Jordan.  The  party  ran  behind  a 
clump  of  bushes  right  between  where  I  was 
standing  and  the  house  Meredith  Jordan  was 
liylng  in."  This  answer  only  confirmed  pre- 
vious testimony  of  the  witness  which  was  not 
objected  to.  See  Alford  t.  State  (Fla.)  36 
South.  436. 

The  following  charge  given  by  the  court  was 
excepted  to  in  the  motion  for  new  trial,  and 
is  assigned  as  error:  "If  the  defendant  un- 
lawfully attempted  to  shoot  Williams  with  a 
gun  loaded  as  charged,  with  Intent  to  kill  him, 
but  without  a  premeditated  design  to  do  so, 
bat  such  attempted  shooting  was  Imminently 
dangerous  to  Williams,  and  evinced  upon  the 
part  of  the  defendant  a  depraved  mind,  re- 
gardless of  human  life,  be  would  be  gull^  of 
an  assault  with  Intent  to  commit  murder  In 
the  second  degree"  The  indictment  In  this 
case  charges  an  assault  with  Intent  to  com- 
mit murder,  nnder  section  2403  of  the  Revised 
Statutes  of  1892,  which  in  part  provides  as 
follows:  "Whoever  commits  an  assault  upon 
another,  with  Intaat  to  commit  any  felony 
punishable  with  death  or  Imprisonment  for 
life,  shall  he  punished  by  imprisonment  in 
the  state  prison  not  exceeding  twenty  years." 
Section  2380  of  the  Revised  Statutes  of  1892, 
provides:  "The  unlawful  killing  of  a  human 
being,  •  •  •  when  perpetrated  by  an  act 
Imminently  dangerous  to  another,  and  evin- 
cing a  depraved  mind  regardless  of  human 
life,  although  without  any  premeditated  de- 
sign to  effect  the  death  of  any  particular  in- 
dividual, it  shall  be  murder  In  the  second  de- 
gree, and  shall  be  punished  by  imprisonment 
In  the  state  prison  for  life." 

The  prosecuting  witness  testified  that,  as 
he  was  passing  along  a  road,  the  defendant 
"was  squatting  down  in  some  bushes  on  the 
outside  of  the  road.  The  moon  was  shining 
bright.  I  saw  that  he  was  going  to  shoot, 
and  I  threw  up  my  arm.  He  shot  the  gun  at 
me,  and  hit  me  in  the  arm." 

It  Is  contended  that  the  charge  above  quot- 
ed is  "misleading,  irrelevant,  and  not  based 
upon  the  charge  laid  In  the  indictment,  nor 
any  of  the  minor  ofTenses  of  which  the  de- 
fendant might  have  been  found  guilty  there- 
under." The  charge  that  "If  the  defendant 
unlawfully  attempted  to  shoot  Williams  with 
a  gun  loaded  as  charged,  with  intent  to  kill 
him,"  taken  in  connection  with  the  testimony, 
included  the  idea  of  an  assault.  The  lan- 
guage of  the  charge  with  reference  to  an  as- 
sault with  intent  to  commit  murder  in  the 
second  degree  was  not  necessary,  since  an  as- 
sault with  Intent  to  commit  murder  in  either 
the  first  or  the  second  degree  subjects  the  of- 
fender to  the  same  punishment.  Davis  v. 
State,  85  Fla.  614.  17  South.  565.  As  there 
was  testimony  from  which  the  Jury  could 
find  that  the  "shooting  was  Imminently  dan- 


gerous to  Williams,  and  evinced  on  the  part 
of  the  defendant  a  depraved  mind,  regardless 
of  human  life,"  it  cannot  be  said  that  the 
charge  was  misleading  or  Irrelevant.  The  in- 
dictment charged  an  assault  with  intent  to 
commit  murder,  which  includes  murder  in  the 
first  and  second  degrees;  and,  as  there  was 
evidence  to  sustain  the  charge,  no  harm  could 
have  resulted  to  the  defendant  by  the  refer- 
ence in  the  charge  to  murder  in  the  second 
degree,  since  the  punishment  is  the  same  for 
the  offense  of  an  assault  to  commit  murder  in 
either  the  first  or  the  second  degree. 

The  third  asslg^nment  of  error  relates  to  a 
charge  as  to  assault  with  intent  to  commit 
manslaughter,  and  the  fourth  and  fifth  as- 
signments of  error  relate  to  charges  as  to  ag- 
gravated assault  There  is  nothing  In  the 
charges  which  could  have  influenced  tlie  Jury 
to  misinterpret  them,  or  to  misapply  the  evi- 
dence as  to  higher  offenses  included  in  the  In- 
dictment, and,  the  Jury  having  found  the  de- 
fendant guilty  of  an  assault  with  intent  to 
commit  murder  in  the  second  degree,  which 
verdict  is  sustained  by  the  evidence,  and 
there  being  no  evidence  to  warrant  a  verdict 
of  guilty  of  an  offense  of  a  lower  degree,  it  is 
not  material  to  consider  whether  the  charges 
were  legally  accurate  as  applied  to  the  of- 
fenses therein.  Marlow  v.  State  (Fla.)  38 
South.  653. 

The  court  charged  the  Jury  as  follows: 
"One  of  the  defenses  interposed  In  this  case  Is 
what  Is  known  as  an  alibi ;  that  is,  that  the 
defendant  vras  at  another  place  at  the  time  of 
the  commission  of  the  crlma  Such  a  defense 
is  as  proper  and  legitimate,  if  proven,  as  any 
other,  and  all  evidence  bearing  tipon  that 
point  is  for  the  consideration  of  the  Jury.  If, 
in  view  of  all  the  evidence,  you  have  a  reason- 
able doubt  as  to  whether  the  defendant  was 
in  some  other  place  when  the  crime  was 
committed,  yon  should  give  the  defendant 
the  benefit  of  the  doubt,  and  find  him  not 
guilty.  As  regards  the  defense  of  an  alibi. 
the  defendant  is  not  required  to  prove  tbe 
defense  beyond  a  reasonable  doubt  to  entitle 
him  to  an  acquittal,  nor  is  it  required  that 
such  evidence  should  be  absolutely  clear ;  but 
it  is  sufficient  if  it  raises  a  reasonable  doubt 
in  the  minds  of  the  Jury,  from  all  the  clrctma- 
stances  of  the  case,  whether  or  not  the  ac> 
cused  was  present  at  the  time  and  place  of 
the  commission  of  the  crime  charged."  The 
first  two  sentences  of  the  charge  were  except- 
ed to  in  the  motion  for  new  trial,  and  con- 
stltute  the  sixth  assignment  of  error.  It  is 
Insisted  that  the  expression  "if  proven,"  con- 
tained in  the  charge,  "as  used,  could  have 
misled  the  Jury,  in  that  it  might  have  been 
construed  by  them  as  conveying  a  doubt  by 
the  court  as  to  the  sufficiency  of  the  evidence 
to  amount  to  proof."  The  charge  taken  as  a 
whole  is  not  subject  to  the  criticism  thus 
advanced.  It  correctly  stated  the  law  under 
the  decisions  of  this  court,  and  was  entirely 
fair  to  the  defendant  See  Murphy  v.  State, 
81  Fla.  166,  12  South.  453;   Garcia  t.  State. 
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34  Fla.  311,  16  Soath.  223;   Adams  t.  State, 
M  Fla.  185,  15  South.  905. 

The  court  also  gave  the  followlUK  charge: 
*Toa  are  the  sole  judges  of  the  weight  of  the 
evidence  before  yon,  and  the  credit  to  be  given 
the  witnesses  who  have  testified  in  the  case. 
If  there  Is  any  confilct  In  the  testimony,  yon 
must  reconcile  It,  If  you  can.  If  not,  yon 
may  beliere  or  disbelieve  any  witness  or  witp 
neeses,  as  you  may  or  may  not  think  they  en- 
titled to  credit.  In  determining  the  weight 
to  be  given  to  the  testimony  of  a  witness, 
the  Jury  will  take  into  consideration  the  in- 
telUgence  of  the  witness,  the  circumstances 
surrounding  the  witness  at  the  time  concern- 
ing which  he  testifies,  his  Interest,  if  any,  his 
bias  or  prejudice,  if  any,  his  manner  on  the 
witness  stand,  his  apparent  fairness  or  want 
of  fairness,  the  reasonableness  of  bis  testi- 
mony, his  means  of  observation  and  knowl- 
edge, and  the  character  of  his  testimony, 
whether  affirmative  or  negative,  and  all  mat- 
ters and  facts  and  circumstances  on  the  trial 
bearing  upon  the  question  of  the  weight  to 
be  given  to  his  testimony,  and  give  to  the 
testimony  of  each  witness  such  weight  as  to 
you  it  may  seem  fairly  entitled  to.  In  weigh- 
ing and  considering  the  evidence,  you  have 
and  should  use  the  same  common  sense,  judg- 
ment, and  reason,  and  general  knowledge  of 
men  and  aflTairs,  as  you  have  and  use  In  ev- 
eryday Ufa"  In  the  motion  for  new  trial 
a  portion  of  this  charge  was  excepted  to,  and 
it  is  assigned  as  error  as  follows:  "In  de- 
termining the  weight  to  be  given  to  the  tes- 
timony of  a  witness,  the  jury  will  take  into 
consideration  the  intelligence  of  the  witness, 
the  drcumstances  surrounding  the  witness  at 
the  time  concerning  which  he  testifies,  his 
interest,  if  any,  his  likes  and  prejudices,  if 
any,  his  manner  on  the  witness  stand,  his 
apparent  fairness  or  want  of  fairness,  the 
reasonableness  of  his  testimony,  his  means 
of  observation  and  knowledge,  the  character 
of  his  testimony,  whether  negative  or  affirma- 
tive, and  all  matters  and  facts  and  circum- 
stances shown  at  the  trial  bearing  upon  the 
question  of  the  weight  to  be  given  to  his  tes- 
timony." The  portion  of  the  charge  excepted 
to  and  assigned  as  error  has  been  used  in  oth- 
er states.  See  Chicago,  Burlington  &  Qnln- 
cy  Railroad  Ck>.  v.  Follo<&,  195  111.  1.56,  text 
162,  62  N.  R  881;  State  t.  Darrah,  152  Mo. 
r,22,  text  530,  54  S.  W.  226;  Deal  v.  State, 
140  Ind.  354,  text  3G4,  39  N.  E.  930.  See,  also, 
John  D.  C.  ▼.  State  ex  rel.  Julia  V.  H.,  16 
Fla.  554.  The  portion  of  the  charge  excepted 
to  was  perhaps  unnecessarily  given,  but,  tak- 
en in  connection  with  the  other  portions  of 
the  charge  contained  in  the  same  paragraph, 
It  cannot  be  said  to  be  erroneous  as  a  matter 
of  law,  or  that  it  could  have  injured  the  de- 
fendant under  the  facts  of  this  case.  It  has 
no  reference  to  any  particular  witness  or  tes- 
timony, is  entirely  abstract,  and  is  controlled 
by  the  preceding  and  succeeding  sentences  of 
the  charge. 


The  refusal  of  the  court  to  give  three  spe- 
cial charges  at  the  request  of  the  defendant 
was  not  error,  since,  even  if  the  requested 
charges  are  conceded  to  be  correct  proposi- 
tions of  law  as  applicable  to  the  facts  of  this 
case,  they  were  substantially  covered  by  char- 
ges already  given  by  the  court. 

The  verdict  Is  sustained  by  the  evldenca 

The  judgment  Is  affirmed. 

SHACKLEFORD,  a  J.,  and  COCKRHLL, 
J.,  concur. 

TAYLOR  and  HOCKER,  JJ.,  concur  In  the 
opinion. 

PARKHILL,  X,  disqualified. 


MTTOOE  V.  JACKSON,  Sheriff. 

(Supreme  Court  of  BMorida,  Division  B.    July 

26,  1905.) 

1.  ABATraOERT  AND  RevivaI^-DbATH  OF  DK- 

FINDAI7T   IN    EbBOB— PbOCEDUBX. 

When  a  cause  is  pending  in  this  court, 
and  1b  submitted  on  the  briefs  of  the  parties, 
which  have  been  filed,  and  oral  argument  is 
asked  for,  the  fact  that  one  of  the  parties  dies 
after  such  submission  on  briefs,  does  not,  un- 
der a  proper  construction  of  rule  17  of  the 
Supreme  Court  Practice  of  1895  (18  South, 
viii).  render  a  revival  of  the*  cause  necessary, 
in  order  that  this  court  may  have  authority  to 
render  its  decision  therein. 

2.  Save— Action  Against  SHEBiTr— Death— 
Substitution  or  Successob. 

When  a  sheriff  has  levied  on  and  taken 
possession  of  personal  property  under  the  au- 
thority of  attachments  issued  in  creditors'  suits 
attacking  a  sale  and  a  transfer  of  said  property 
on  the  ground  of  fraud,  and  an  action  of  re- 
plevin is  brought  against  the  sheriff  by  the  ven- 
dee and  transferee  of  said  prdperty  for  the 
recovery  thereof,  and  iiending  said  replevin  suit 
the  sheriff  dies,  liis  successor  in  oifice  Is  the 
proper  party  -to  continue  said  litigation,  and 
may  be  substituted  as  defendant  in  said  suit. 
8.  Tbiai/— Objections  to  Evidence. 

An  objection  to  the  introduction  of  evi- 
dence in  a  trial  court  should  point  out  specific- 
ally some  fact  or  principle  which  makes  the 
evidence  objectionable ;  otherwise,  unless  the 
evidence  is  wholly  bsd,  and  not  competent  for 
any  purpose,  this  court  will  not  consider  snch 
objection. 

4.  Stipulations— Evidence— Use  on  Second 
Tbial. 

An  agreement  between  the  attomevs  of  the 
respective  parties,  stating  the  facts  ot  a  case, 
filed  on  the  trial,  which  by  its  terms  is  not 
limited  to  a  particular  occasion  or  a  temporary 
object,  may  be  used  on  a  second  trial. 

3.  TBIAI/— DEltUBBKB    TO    EVIDENCE  —  DENIAL 
or   WlTHDBAWAL. 

Where  the  defendant  in  a  case  on  trial 
demurs  to  the  evidence,  and  the  plaintiff  joins 
in  such  demurrer,  and  before  argument  thereof 
the  plaintiff  moves  to  be  allowed  tq  withdraw 
his  joinder  in  demurrer,  because  the  demurrer 
does  not  correctly  state  the  evidence  on  behalf 
of  the  plaintiff,  and  the  plaintiff's  attorney  dops 
not  point  out  to  the  trial  judge  in  any  way 
whatsoever  any  defects  in  the  statement  of  the 
evidence,  the  denial  of  such  motion  is  not  of 
itself  reversible  error. 
6.  Same— Sufficiency— Judgment. 

It  is  not  the  province  of  a  demurrer  to  evi- 
dence to  bring  before  the  court  an  investigation 
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of  disputed  facts,  the  weighing  of  the  force  of 
testimony,  and  the  question  of  presumptions 
arising  from  the  evidence.  It  is  intended  to 
state  and  admit  the  facts  which  the  adverse 
party  attempts  to  prove,  and  not  merely  the 
testimony  which  may  conduce  to  prove  them. 
Where  a  demurrer  to  evidence  violates  these 
principles,  and  a  judgment  is  rendered  therein 
by  the  trial  court,  this  court  will  reverse  the 
judgment  and  award  a  new  trial. 
7.  Saue. 

A  demurrer  to  the  evidence  is  to  be  taken 
most  strongly  against  the  demurrant. 
(Syllabus  by  the  Court) 

EiiTor  to  Clrcait  (Jonrt,  Hillsborough  Coun- 
ty; Joseph  B.  Wall,  Judge. 

Action  by  Robert  Mugge  against  T.  K. 
Spencer,  sheriff.  On  the  death  of  the  sheriff, 
and  the  subsequent  death  of  bis  successor, 
who  had  been  substituted  as  defendant,  R. 
A.  Jackson,  sheriff,  was  made  party  defend- 
ant Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed,  without  opinion.  Rd- 
rersed  on  rehearing. 

Geo.  P.  Raney  and  J.  J.  Lunsford,  for 
plaintiff  In  error.  Solon  B.  Turman  and  F. 
M.  Simonton,  for  defendant  in  error. 

HOCKtJR,  J.  This  Is  the  second  time 
this  case  has  been  before  this  court.  It  was 
decided  In  the  case  of  fencer,  SherUf,  r. 
Mugge,  84  Sontlv  271,  that  upon  the  facts  as 
presented  therein  the  plaintiff  was  not  en- 
titled to  recover  against  the  sheriff.  That 
case  is  referred  to  as  showing  the  nature  of 
the  suit. 

The  original  defendant  in  the  court  below, 
T.  E.  Spencer,  sheriff,  died  on  May  6,  1901, 
while  the  case  was  pending  here  on  the  first 
writ  of  error;  on  June  11,  1903,  W.  C.  Spen- 
cer, administrator  of  T.  K.  Spencer,  upon  sug- 
gestion of  the  death  of  the  latter,  was  sub- 
stituted as  defendant  by  order  .of  the  court; 
and  on  December  12,  1908,  W.  T.  Lesley,  as 
sheriff  of  Hillsborough  county,  was  substi- 
tuted as  Bcrile  defendant,  and  the  name  of  W. 
C.  Spencer,  as  administrator,  was  stricken 
out  as  defendant  Subsequentiy,  on  the  sug- 
gestion of  the  death  of  W.  T.  Lesley,  sheriff, 
R  A.  Jackson,  sheriff,  his  successor,  was 
made  party  defendant  here. 

On  December  12,  1903,  the  plaintiff, 
Mugge,  filed  a  document  which  purports  to  be 
a  plea  in  abatement  demurrer,  and  excep- 
tion, questioning  the  autbority  of  this  court 
to  render  its  former  decision,  because  at  the 
time  the  decision  was  rendered  T.  E.  Spen- 
cer was  dead,  the  case  had  not  been  revived, 
and  proper  parties  were  not  before  the  court, 
and  therefore  that  the  original  case  was 
still  pending  here,  and  the  circuit  court  bad 
no  jurisdiction. 

Upon  a  hearing  this  pleading  was  over- 
ruled, and  this  ruling  is  made  the  basis  of 
the  first  assignment  of  error  here. 

The  final  judgment  in  the  case  of  Spencer 
T.  Mugge  was  rendered  here  on  April  17, 
1903,  and  our  records  show  that  the  case 
was  submitted  to  this  court  on  briefs  by 


both  parties  on  June  19,  190O.  Our  mandate 
remanding  the  cause  was  issued  oa  May  25, 
1903.  Tlie  fact  that  oral  argument  waa- 
asked  for  when  the  briefs  were  filed  does 
not  have  the  effect  of  postponing  the  sub- 
mission nnder  the  proper  construction  or 
rule  17  of  the  Supreme  Court  Practice  of 
1895  (18  South,  vlli).  This  was  decided  in 
the  case  of  Olarkson  T.  Gilbert  (per  corlam 
mem.)  44  Fla.  824,  36  South.  1045.  We  do 
not  think  the  court  erred  in  substituting  W. 
T.  Lesley,  sheriff,  in  the  place  of  W.  CL 
Spencer,  as  administrator  of  T.  K.  Spencer, 
formerly  sheriff,  as  this  was  done  with  the- 
ccnisent  of  W.  C.  Spencer,  and  W.  T.  Lesley, 
as  successor  in  the  sheriffalty  to  T.  K> 
Spencer,  represented  the  creditors  in  at- 
tachment and  was  the  proper  party  to  con- 
tinue the  litigation. 

The  next  assignment  of  error  is  that  the- 
court  erred  in  permitting  the  introduction  in 
behalf  of  defendant,  Lesley,  of  an  agree- 
ment between  the  attorneys  of  the  parties 
as  to  the  facts  of  the  case,  which  was  filed 
in  the  former  trial  before  the  referee.  Itie 
grounds  of  the  objectiwi  below  were: 

(1)  It  is  not  a  part  of  the  record  in  the 
cause  on  a  new  trial. 

(2)  Because  it  cannot  be  considered  a  part 
of  the  record,  without  holding  the  court 
bound  In  a  new  trial  for  the  acts  and  doings 
of  the  referee  li^  the  former  trial,  whicb 
plaintiff  insists  is  not  the  law. 

(3)  Because  it  is  Incompetent  as  evidence 
in  the  cause. 

1.  As  to  the  first  grotmd,  it  clearly  ap- 
pears from  the  record  in  the  cause,  which 
was  brought  here  in  the  first  appeal,  that 
tills  stipulation  was  a  part  of  said  record, 
and,  if  It  Is  not  proper  evidence  here,  some 
specific  objection  showing  why  it  could  not 
be  used  should  have  been  made.  If  there- 
was  anything  In  the  stipulation  which  lim- 
ited its  use  to  a  trial  before  the  referee,  that 
fact  should  have  been  pointed  out  to  the 
trial  judge  in  a  specific  objection.  Objec- 
tions to  testimony  ought  to  be  specific. 
Hoodless  v.  Jemlgan  (Fla.)  36  South.  656. 
and  cases  cited. 

2.  It  does  not  follow  that  I>ecause  it  was 
part  of  the  record  in  the  former  case,  the 
plaintiff  was  bound  by  the  acts  and  doings 
of  the  referee  on  the  former  trial.  It  was 
subject  in  this  case  to  any  proper  and  spe- 
cific objection  wlilcb  the  plaintiff  might  have 
made. 

8.  A  general  objection  for  Incompetence, 
not  specifying  In  what  particulars  the  evi- 
dence was  Incompetent  is  not  sufficient  un- 
less the  evidence  was  wholly  bad,  and  not 
competent  for  any  purpose.  This  is  an  es- 
tablished rule  in  this  court  and  other  courts. 
8  Ency.  PI.  Sc  Pr.  218-228,  inclusive;  Hood- 
less  T.  Jemlgan,  supra. 

The  rule  is  that  such  agreements,  when 
their  terms  are  not  limited  to  a  particular 
occasion  or  temporary  object  may  be  used 
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on  a  second  trial.  1  Am.  &  Eng.  Encgr.  Lew 
(2d  Ed.)  688,  699;  1  Oreenleaf  on  Br.  a^tli 
Ed.)  H  168,  186,  205;  Doe  v.  Bird,  7  0.  & 
P.  6;  Fatmera'  Bank  of  Maryland  t.  Sprlgg, 
11  Md.  388;  Merchants'  Bank  ▼.  Marine 
Bank,  3  Gill,  96;  s.  c.  48  Am.  Dec.  800,  and 
note  906;  16  Qyc.  873. 

Tbe  third  assignment  of  error  Is  that  the 
court  erred  In  refusing  to  permit  attorneys 
for  the  plaintiff  to  withdraw  their  Joinder 
in  demorrer  to  the  evidence  tendered  Toy  at- 
torneys for  defendant,  because  the  demur- 
rer did  not  correctly  state  the  evidence,  and 
did  not  in  a  proper  manner  state  the  evidence 
established  on  behalf  of  the  plaintiff. 

The  record  shows  that,  after  the  first  de- 
morrer to  the  evidence  by  the  defendant, 
the  plaintiff  asked  that  the  case  be  re- 
opened and  he  be  allowed  to  Introduce  other 
evidence.  This  the  court  allowed,  and  other 
evidence  was  Introduced  by  the  plaintiff. 
After  tbe  plaintiff  had  again  rested,  the  de- 
fendant again  demurred  to  the  evidence  In 
writing,  and  the  plaintiff's  attorneys  Joined 
In  the  demurrer.  Before  argument  of  the 
same  the  plaintiff's  attorneys  asked  permis- 
sion of  the  court  to  withdraw  their  Join- 
der on  demurrer  to  the  evidence,  because  It 
did  not  correctly  state  the  evidence  on  be- 
half of  the  plaintiff.  The  court  refused  to 
permit  tbe  withdrawal  of  the  Joinder  on  de- 
mnm^,  to  which  ruling  the  plaintiff  except- 
ed. It  does  not  appear  that  tbe  plalntltTs 
attorney  jralnted  out  to  the  court  in  any  way 
whatever  any  defects  in  the  statement  of 
the  evidence.  The  court  was  left  to  discover 
any  snch  defects,  If  they  existed,  by  exam- 
ining the  evidence  and  comparing  it  with 
the  statement  thereof  in  the  demurrer. 

In  Morrison  v.  McKlnnon,  12  Fla.  S62,  this 
court  held  that  it  Is  discretionary  with  a 
conrt  whether  it  will  compel  a  party  to  Join 
in  demurrer  to  evidence.  Before  we  would 
be  Jnstlfled  In  reversing  tbe  action  of  the 
trial  Judge,  we  should  be  assured  that  he 
abused  his  discretion;  and.  Inasmuch  as 
there  were  no  defects  pointed  out  to  him,  we 
do  not  feel  called  upon  to  reverse  his  action. 
We  have  found  no  case  directly  in  point,  but 
tbe  analogy  of  the  rule  which  requires  that 
objections  to  evidence  and  objections  to  find- 
ings of  fact  must  be  specific,  and  must 
point  out  tnaufildencies  and  defects  in  order 
that  they  may  be  intelligently  dealt  with,  we 
apply  to  this  case,  and  bold  that  the  trial 
Judge  committed  no  reversible  error.  8  Ency. 
PL  &  Pr.  276;  Hoodless  v.  Jemigan,  supra. 
To  encourage  a  loose  and  general  method  of 
making  objections  is  simply  to  create  pitfalls 
tvt  trial  Judges. 

The  fourth  assignment  of  error  Is  that  the 
tonrt  erred  in  sustaining  the  demurrer  to  the 
evidence.  Tbat  demurrer  was  in  the  follow- 
ing words: 

'^ow  cornea  tbe  defendant  in  tbe  above- 
entitled  causey  by  his  attorneys,  Solon  B. 
Tormaa  and  F.  M.  Blmonton,  and  after  the 


plaintiff  had  Introduced  his  evidence  In  said 
cause,  resting  his  case,  and  demurs  to  said' 
evidence,  and  says  that  the  same  la  not  suf- 
ficient to  warrant  a  Jury  In  finding  a  ver- 
dict tor  tbe  plaintiff  in  the  said  cause,  and 
tbe  defendant  sets  out  the  following  state- 
ment of  facts  that  the  evidence  proves  or 
tends  to  prove: 

"First  That  J.  H.  May  was  the  owner  of 
the  property  In  question  up  to  some  time  in' 
the  month  of  April,  1897,  and  was  in  pos- 
session thereof  up  to  said  time. 

"Second.  That  during  tbe  month  of  April, 
1897,  tbe  said  property  was  alleged  to  have- 
been  conveyed  by  the  said  J.  H.  May  to- 
Robert  Mqgge. 

"Third.  That  the  sheriff  of  Hillsborough 
county,  OB  tbe  IStii  day  of  December,  1897, 
levied  certain  writs  of  attachment  and  execu- 
tion upon  the  property  in  question,  in  favwr 
of  certain  creditors  of  tbe  said  J.  H.  May, 
against  the  said  J.  H.  May,  the  same  amount- 
ing to  three  thousand  two  hundred  twenty- 
four  and  •»/ioo  (8,224.63)  dollars,  and  that 
Judgments  were  entered  thereon  against  J. 
H.  May,  the  same  amounting  to  three  thou- 
sand six  hundred  forty-nine  and  **/ioo  (8,- 
649.56)  dollars. 

"Fourth.  That  the  evidence  tends  to  show 
that  the  Indebtedness  was  contracted  by  the- 
said  J.  H.  May  prior  to  the  date  of  the  said 
suits  as  set  out  in  the  stipulation,  and  that 
tbe  value  of  the  whole  property  In  question  at 
the  date  of  levy  was  $4,0(X),  and  of  tbe  gen- 
eral merchandise  store  was  $3,000. 

"Flftb.  That  the  proceedings  in  the  said 
suits  against  the  said  J.  H.  May  were  regu- 
larly conducted,  and  process  properly  served, 
and  the  Judgments  therein  properly  entered.. 

"Sixth.  That  the  goods  levied  upon  by 
virtue  of  the  said  writs  of  attachment  and 
execution  against  J.  H.  May  were  the  same- 
goods  that  were  alleged  to  have  been  con- 
veyed to  the  said  Robert  Mugge  by  tbe  said 
J.  H.  May. 

"Seventh.  That  the  evidence  shows  that  the- 
said  Robert  Mugge  was  in  possession  of  the- 
said  property  some  time  during  the  month  of 
April,  1897,  and  that  he  appointed  one  James- 
Hooper  as  bis  manager  for  the  general  mer- 
chandise store,  who  continued  in  the  man- 
agement of  the  same  for  about  five  weeks, 
and  that  be  was  succeeded  in  said  manage- 
ment by  one  J.  H.  May,  who  continued  to- 
have  charge  and  control  of  the  said  merchan- 
dise store  until  the  19th  day  of  November, 
1897,  as  an  employ^  of  said  Mugge. 

"Eighth.  The  testimony  of  the  witness 
Tates  tends  to  show  that,  while  J.  H.  May 
was  in  charge  of  the  store  as  Mugge's  man- 
ager, be  took  goods  out  of  the  store  without 
having  them  charged  to  him;  that,  when 
goods  were  furnished  by  witness  or  the  other 
clerks  on  May's  order,  they  were  charged  to- 
May,  but  that  May  was  in  the  habit  of  tak- 
ing goods  from  the  store  himself,  as  If  he  was. 
the  owner;    that,  when  Mugge  discbargecL 
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May,  May  claimed  that  Mngge  owed  blm  aer- 
«ral  months'  salary,  whlcb  Mugge  refused  to 
pay  on  account  of  bis  dissatisfaction  witb  tbe 
manner  In  which  May  bad  managed  the  bnsi- 
ness ;  that  May  took  what  money  there  was 
in  tbe  cash  drawer,  which  was  only  a  few 
dollars,  after  paying  witness  $50  due  him,  in 
the  presence  of  Mugge,  without  objection 
from  Mugge.  He  also  took  a  safe,  because  he 
was  not  satisfied  with  the  price  at  which 
Diamond  tDventorled  It ;  also  some  braid  and 
other  articles.  Also,  on  the  following  day, 
May  took  some  paints  and  lead,  while  no  one 
was  In  tbe  store,  except  a  negro  employ& 
This  was  the  day  after  May  was  discharged. 

"Wherefore,  the  defendant  prayq  that  the 
plaintifT  may  be  required  to  Join  in  this  de- 
murrer, and  Judgment  be  entered  therein 
against  the  plaintift. 

*'F.  M.  Simonton, 
"S.  B.  Turman, 

"Attorneys  for  Defendant" 

We  are  of  opinion  that  tbe  circuit  Judge 
erred  in  sustaining  the  demurrer.  It  Is  not 
the  province  of  such  a  demurrer  to  bring  be- 
fore tbe  court  (in  investigation  of  the  facts  in 
dispute.  It  is  intended  to  admit  and  state 
the  facts  which  tbe  other  party  attempts  to 
prove,  and  not  merely  the  testimony  whlcb 
may  (jonduce  to  prove  them.  It  Is  Intended, 
also,  to  admit  whatever  the  Jury  may  reason- 
ably infer  from  tbe  evidence.  Ingram  v.  Jack- 
sonville St  B.  Co.,  43  Fla.  324,  text  328,  SO 
South.  800.  Quoting  from  Morrison  v.  Mc- 
Klnnon,  12  Fla.  652,  text  557,  this  court  said: 
"A  demurrer  to  evidence  ought  not  to  be  al- 
lowed, where  the  party  demurring  refuses  to 
admit  the  facts  which  tbe  other  party  at: 
tempts  to  prove,  nor  where  he  offers  con- 
tradictory evidence  or  attempts  to  establish 
Inconsistent  propositions."  In  tbe  instant 
case  there  was  an  evident  attempt  to  set  up 
the  evidence  of  the  defendant  against  the  evi- 
dence of  the  plaintiff,  and  to  bring  before  tbe 
court  an  investigation  of  the  facts  in  dispute, 
and  to  weigh  the  force  of  the  testimony  and 
the  presumptions  arising  therefrom.  The 
true  and  proper  object  of  a  demurrer  to  evi- 
dence is  to  refer  to  the  court  the  law  arising 
from  an  admitted  fact — a  certain  and  de- 
terminate fact  Where  the  evidence  is  con- 
flicting, and  not  clear,  certain,  and  deter- 
minate. It  is  the  province  of  the  Jury  to 
weigh  it  and  the  presumptions  arising  there- 
from. Ingram  v.  Jacksonville  St  R.  Co.,  su- 
pra. The  evidence  set  up  in  such  a  demur- 
rer Is  to  be  taken  most  strongly  against  tbe 
demurrant.  Fee  v.  Florida  Sugar  Mfg.  Co., 
36  Fla.  612,  18  South.  853.  See,  also,  Higgs 
V.  Sbehee,  4  Fla.  382 ;  Wilkinson  v.  Pensaco- 
la  &  A.  B.  Co.,  35  Fla.  82,  17  South.  71; 
Hanover  Fire  Ins.  Co.  v.  Lewis,  23  Fla.  193, 
1  South.  863;  Hinote  v.  Simpson,  17  Fla. 
444.  The  demurrer  to  the  evidence  is  evi- 
dently In  violation  of  tbe  principles  laid 
down  in  our  decisions,  and  should  not  have 
been  sustained. 

The  Judgment  is  reversed,  and  a  new  trial 
awarded. 


TATLOB  and  PABKHILL,  JJ.,  concur. 

COCKBBLL  and  WHITFIRI.D,  JJ.,  con- 
cur In  the  opinion. 

SHACKLEFORD,  0.  J.,  disqualifled. 


NATIONAL  BANK  OP  STATE  OP  FLOB- 
IDA  v.  A.  R  CAMPBELL  CO.  et  al. 
(Supreme  Court  of  Florida,  Division  A.     Feb. 
24,  1903.) 

Appeal  from  Circuit  Court  Duval  County; 
Rhydon  M.  Call,  Judge. 

Bill  by  the  National  Bank  of  the  State  of 
Florida  against  the  A.  B.  Campbell  Company 
and  others.  Decree  for  defendants,  and  com- 
plainant appeals. 

W.  H.  Baker  and  Alex.  St  Clalr-Abrams,  for 
appellant     Cooper  &  Cooper,  for  appellees. 

PER  CURIAM.    Decree  affirmed. 


PALMER  V.  VINSON  et  aL 

(Supreme  Court  of  Florida,  Division  A.    April 

8,  1903.) 

Error  to  Circuit  Court,  Hillsborough  (county; 
Evelyn  C.  Maxwell,  Judge. 

Action  by  Thomas  Palmer,  receiver  of  Bank 
of  Tarpon  Springs,  against  James  M.  Vinson 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error. 

C.  W.  Stevens,  for  pla"^ntiff  in  error.  P.  O. 
Knight  and  C.  0.  Whitaker,  for  defendants  in 
error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


PORTER  V.  BROWN  et  aL 

(Supreme  Court  of  Florida,  Division  B.    Jane 

8,  1903.) 

Appeal  from  Circuit  Court,  Sumter  C!ounty; 
William  A.  Hocker,  Judge. 

Bill  by  Thomas  V.  Porter  against  John  W. 
Brown  and  others.  Decree  for  defendants,  and 
complainant  appeals. 

William  F.  Himes,  for  appellant  J.  0.  B. 
Koonce,  for  appellees. 

PER  CURIAM.     The  decree  Is  affirmed. 


POWELL  V.  FLORIDA  LAND  &  IM- 
PROVEMENT CO. 
(Supreme  CJourt  of  Florida,  Division  B.     Feb, 
10,  1003.) 

Appeal  from  Circuit  CJourt  Sumter  County ; 
William  A.  Hocker,  Judge. 

Bill  by  the  Florida  Land  ft  Improvement 
Company  against  W.  L.  Powell.  Decree  for 
complainant,  and  defendant  appeals. 

Anderson   &   Hocker,   for  appellant      It,    G. 

Starbuck,  for  appellee. 

PER  CURIAM.    Tbe  decree  Is  affirmed. 

REBSTON  V.  REBSTON. 

(Supreme  Court  of  Florida,  Division  A.    March 

81,  1903.) 

Appeal  from  Circuit  Court  Duval  CJounty; 
Rhydon  M.  Call,  Judge. 

Bill  by  Albert  M.  Rebston  against  Annie  M. 
Rebston.  Decree  for  defendant,  and  complain- 
ant appeals. 

D.  C.  Campbell,  for  appellant.  A.  W.  GodK- 
rell  4  Son,  for  appellee. 

PER  CURIAM.    The  decree  is  affirmed. 
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MORAONB  et  al.  t.  DOB  ex  dem.  HORAONB 

et  al. 
(Sapreme  Coart  of  Alabama.     May  11,  1005.) 
L  EjXCIlCENT — Intkbkst   Bxcovebable— Min- 

KKAL    RiOHTB. 

Ejectmoit  will  lia  to  recorer  a  mineral  in- 
tereat  in  lands. 

[Ed.  Note. — For  caaes  in  point,  see  vol.  Si, 
Cent.  Die.  Mines  and  Minerals,  {  136.] 
Z  Sxm— Right  to  Maintain— Admiristba- 

TOBS. 

An  administrator  may  maintain  ejectment 
to  recover  possession  of  the  real  estate  of  his 
intestate,  regardless  of  whether,  when  recoTei^ 
ed,  it  is  intended  for  distribation  or  the  pay- 
ment of  debts. 

[Ed.  Note. — For  cases  in  jMint,  see  vol.  22. 
Gott.  Dig.  Executors  and  Administrators,  f 
839.1 

8.  liiB  Pkndkns— What  Conbtitutm. 

Hie  pendency  of  a  bill  in  chancery,  filed 
by  an  heir  at  law  for  the  removal  of  the  ad- 
ministration of  the  estate  into  chancery,  for 
distribntion  amooK  tlie  heirs,  and  not  seeking 
to  fix  anv  lien,  charge,  or  incnmbranoe  on  the 
land,  and  on  which  an  ordinary  money  decree 
is  rendered,  is  not  lis  pendens,  such  as  to  affect 
the  title  to  land  sold  under  execution  issued  on 
the  decree  rendered. 

4.  Tbnanct  in  COIOfON— Sktkbance  ot  Tkn- 
ANCT— Advbbsk  Possession— Nkcessitt  or 

OUSTEB. 

Where  a  tenant  in  common  conveyed  his 
interest  in  the  premises,  reserving  mineral 
rights,  to  a  oo-tenant,  the  tenancy  in  common 
in  the  mineral  rights  was  not  disturbed,  and  in 
the  absence  of  an  open,  notorious  assertion  of 
claim  by  the  vendee  to  the  mineral,  and  some 
direct  interference  with  or  denial  of  the  ven- 
dor's rights  therein,  the  vendor  was  justified  in 
assuming  that  tlie  vendee's  holding  of  the  land 
was  in  accordance  with  the  terms  of  his  deed, 
and  there  was  no  such  ouster  as  to  set  limita- 
tions in  motion  against  the  vendor's  interest  in 
the  mineral  rights. 

5.  Ejectment— Mesne  Psoms— Davaqgb. 

In  ejectment  for  mineral  rights,  where  de- 
fendant had  leased  the  premises  to  a  mining 
company,  the  royalty  received  by  him,  and  due 
to  him  under  the  lease,  was  a  proper  measure 
of  the  damages  recoverable  as  mesne  profits. 

6.  Tenancy  in  Common— Acquisition  ov  Ti- 

TLB— INUBEMENT  TO  CO-XENANT. 

A  tax  title  acquired  by  one  joint  tenant 
inines  to  all  the  co-tenants. 

[Ekl.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Tenancy  in  Common,  {  60.] 

Appeal  from  City  Court  of  Oadsden;  Jolm 
H.  Diaqne,  Judg«. 

"To  be  officially  reported." 

Ejectment  by  Enia  Moragne  and  others 
against  J.  M.  Morague  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Rehearing  denied  June  30,  1905. 

James  Aiken,  tcr  appellants.  Dortch  & 
Martin  and  OoodJrae  &  Blackwood,  for  ai>- 
peliees. 

DOWDBLIis  3.  This  is  a  common-law  ac- 
tioa  of  ejectment  to  recover  an  tindiyided 
one-ninth  Interest  in  and  to  the  iron  ore 
contained  In  and  upon  a  certain  tract  of 
land  described  In  the  complaint  Five  de- 
mises were  laid  In  the  complaint,  any  one 
«f  which,  being  supported  by  the  evidence, 
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wonld  entitle  the  plaintiff  to  a  Jad^ent,  as 
much  BO  as  if  all  wtfe  made  ont  The  right 
to  maintain  an  action  of  ejectment  to  recov- 
er a  mineral  interest  in  lands  was  decided 
\>y  this  court  in  the  case  of  Alabama  State 
Land  Co.  v.  Thompson,  104  Ala.  670,  676,  16 
South.  440,  53  Am.  St.  Rep.  80,  wherein  a 
Judgment  was  here  rendered  in  favor  of  the 
plaintiff  in  a  common-law  ejectment  suit  for 
the  recovery  of  all  of  the  minerals  in  a  cer- 
tain tract  of  land. 

The  fifth  demise  laid  in  the  complaint 
counts  upon  title  in  C.  W.  Bwing,  T.  G.  Ew- 
Ing,  and  Annie  D.  Paden,  as  the  administra- 
trix of  John  a,  Paden,  deceased.  The  evi- 
dence showed  that  the  title  to  the  entire 
tract  of  land  in  controversy  was  originally 
In  John  S.  Moragne.  Upon  the  death  of  said 
John  S.  Moragne  in  1881,  the  title  vested 
in  his  eight  children.  In  the  jear  1882  John 
B.  Moragne,  one  of  the  heirs  at  law  of  said 
John  8.  Moragne,  conveyed  his  undivided 
one-eighth  interest  to  appellant  J.  M.  Mo- 
ragne, reserving  and  excepting  the  mineral 
Interest  On  the  19th  day  of  November, 
1881,  John  B.  Moragne  conveyed  the  min- 
eral interest  in  these  lands  to  Eula  L.  Mo- 
ragne. On  the  16th  day  of  January,  1892, 
J.  E.  Hale  obtained  a  Judgment  in  the  city 
court  of  Gadsden  against  John  B.  Moragne. 
On  the  23d  day  of  May,  1882,  Wm.  Chandler, 
sheriff  of  Etowah  county,  after  having  lev- 
led*  an  execution  thereon,  and  after  sale  un- 
der said  levy,  executed  a  deed  conveying 
whatever  Interest  Jolm  B.  Moragne  might 
still  have  in  the  lands  to  J.  E.  Hale.  On 
the  31st  day  of  May,  1894,  J.  E.  Hale,  John 

B.  Morague,  and  Eula  L.  Moragne  united  in 
a  deed  conveying  the  mineral  interest  in 
question  to  the  Paden-Ewing  Hardware 
Company.  The  Paden-Ewing  Hardware 
Company  was  a  partnership;  John  S.  Paden, 

C.  W.  Ewing,  and  T.  G.  Ewing  being  the 
members  composing  the  same.  The  evidence 
showed  that  John  S.  Paden  died  in  1896,  and 
that  Annie  D.  Paden  became  and  is  still  the 
administratrix  of  the  estate  of  John  S.  Pa- 
den, deceased.  There  can  be  no  doubt  of 
the  right  of  an  administrator  to  maintain 
ejectment  to  recover  possession  of  real  es- 
tate of  his  intestate,  and  this  without  re- 
gard to  whether,  when  recovered,  it  is  in- 
tended for  distribution  or  the  payment  of 
debts.  Pendley  v.  Madison's  Adm'r,  83  Ala. 
484,  8  South.  618;  Morgan  v.  Casey,  73  Ala. 
222;  Leatherwood  v.  Sullivan,  81  Ala.  458, 
1  South.  718;  Landford  v.  Dunklin,  71  Ala. 
594.  The  case  of  Tarver  v.  Smith,  38  Ala. 
186,  cited  by  counsel  for  appellant  is  not  in 
point  The  administratrix  here  Is  not  Joined 
with  the  heirs  at  law  of  the  intestate,  but 
those  who  are  Joined  with  her  as  coplalntiffs 
In  the  fifth  demise  laid  in  the  complaint  are 
co-tenants  of  her  intestate  In  the  interest 
sued  for. 

The  deed  from  Bums,  as  riieriff,  to  Dun- 
lap,  on  which  the  defendants  base  a  claim 
of  title  to  the  mineral  Interest  sued  for,  is 
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Bubaequent  In  execution  to  tbe  deed  of  Chan- 
dler to  Hale,  relied  on  by  plaintiffs,  botb 
deeds  purporting  to  convey  tbe  interest  of 
John  B.  Moragne,  and  Is  Inferior  as  a  con- 
veyance of  title  to  the  latter  deed,  unless 
priority  is  given  it  on  the  doctrine  of  lis 
pendens,  as  contended  for  by  appellant.  The 
deed  from  Bums  to  Dunlap  was  made  under 
a  sale  on  execution  Issued  on  a  decree  tor 
costs  in  a  suit  In  equity.  The  theory  of  lis 
pendens  Is  based  on  the  pendency  of  a  bill 
in  chancery,  filed  by  an  heir  at  law  of  John 
S.  Moragne,  deceased,  for  tbe  removal  of  the 
administration  of  the  estate,  which  had  been 
committed  to  a  special  administrator,  into 
chancery,  for  the  purpose  of  the  settlement 
of  said  special  administration  and  for  dis- 
tribution among  the  heirs.  The  bill  which 
was  filed  did  not  seek  to  fix  any  lien,  charge, 
or  Incumbrance  on  the  land  in  controversy, 
and  the  decree  that  was  rendered,  and  on 
which  the  execution  was  Issued,  was  an 
ordinary  money  decree.  l%e  doctrine  is  thus 
stated  In  21  Am.  &  Eng.  Bncy.  Law  (2d  Bd.) 
630:  "As  a  gfflieral  rule  an  action  or  suit 
brought  solely  for  the  recovery  of  a  money 
Judgment,  or  for  other  relief  not  directly  af- 
fecting property,  will  not  constitute  lis  pen- 
dens; and  in  tbe  absence  of  fraud  or  collu- 
sion between  the  parties  thereto,  alienations 
are  valid  until  the  property  is  affixed  with  a 
Judgment  or  execution  lien,  or  taken  into 
custody  by  an  attachment,  receivership'  or 
other  auxiliary  proceeding."  In  Houston  v. 
Tlmmerman  (Or.)  21  Pac.  1037,  4  U  R.  A. 
716,  11  Am.  St  Bep.  852,  it  Is  said:  "Two 
things,  however,  seem  indispensable  to  give 
the  doctrine  of  Us  pendens  effect:  (1)  That 
tbe  litigation  must  be  about  some  ^edflc 
thing,  which  must  necessarily  be  affected  by 
the  termination  of  tbe  suit;  and  (2)  that 
the  particular  property  Involved  In  the  suit 
must  be  so  pointed  out  by  the  proceedings 
as  to  warn  the  whole  world  that  they  in- 
termeddle at  their  peril" — citing  Freeman  on 
Judgments,  {8  196,  197.  See,  also,  Halley 
V.  Ano  (N.  T.)  82  N.  B.  1068,  32  Am.  St  Rep. 
764.  We  are  unable  to  see  any  room  for  the 
application  of  the  doctrine  of  lis  pendens 
arising  out  of  the  chancery  proceedings  of- 
fered in  evidence  in  this  case. 

It  Is  shown  by  the  evidence  that  in  1882 
John  B.  Moragne,  through  whom  plaintiffs 
claim  title  to  the  mineral  Interest  in  ques- 
tion, sold  to  tbe  appellant  J.  M.  Moragne  his 
surface  rights  In  the  land,  and  expressly  re- 
served his  right  to  all  iron  ore.  Any  use 
that  appellant  might  have  made  of  the  sur- 
face, or  any  possession  be  might  have  of  the 
land,  would  be  referred  to  the  estate  created 
by  his  deed  until  he  did  some  act  which  in- 
terfered with  John  B.  Moragne's  right  to 
the  iron  ore.  J.  M.  Moragne  and  John  B. 
Moragne,  as  heirs  at  law  of  John  S.  Moragne, 
deceased,  w«e  co-tenants  In  the  iron  ore. 
This  co-tenancy  to  the  iron  ore  was  not  dis- 
turbed under  the  deed  to  J.  M.  Moragne  from 
John  B.  Moragne,  wherein  tbe  mineral  in- 


terests in  tbe  land  were  expressly  rlserved 
to  the  latter;  and  it  would  require  some  opm, 
notc«lous  assertion  of  claim  by  J.  M.  Mo- 
ragne to  the  iron  ore,  and  some  direct  inter- 
ference with  or  denial  of  Joim  B.  Moragne's 
right  to  the  Iron  ore,  to  constitute  an  ouster 
of  John  B.  Moragne  so  far  as  the  iron  ore 
was  concerned.  And  until  this  occurred  John 
B.  Moragne  would  have  the  right  to  suppose 
that  appellant's  holding  was  in  accordance 
with  the  terms  of  the  deed  from  him  to  the 
appellant  The  evidence  failed  to  show  that 
J.  M.  Moragne  ever  Interfered  with  the  Iron 
ore  until  he  made  a  lease  to  the  North  Ala- 
bama Mining  Company  in  October,  1899. 
The  present  suit  was  begun  in  July,  1902. 
'Therefore  there  could  not  have  been  three 
years'  adverse  holding,  and  the  court  by 
whom  the  case  was  tried  without  a  Jury,  bo 
properly  held. 

On  the  question  of  mesne  profits,  the 
amount  of  royalty  received  by  the  appellant 
J.  M.  Moragne  on  the  one-ninth  Interest  in 
question  under  the  lease  to  the  North  Ala- 
bama Mining  Company,  and  the  balance  ad- 
mitted to  be  due  by  said  company  under 
said  lease,  was  a  proper  measure  of  the  re- 
coverable damages  In  the  action. 

As  to  the  tax  title  sought  to  be  asserted 
by  the  appellant  J.  M.  Moragne,  tbe  case  of 
Scott  V.  Brown,  106  Ala.  604,  17  South.  731, 
is  conclusive,  and  against  him  on  this  prop- 
osition. Besides,  if  the  assessment  of  the 
taxes  and  the  proceedings  thereunder  had 
been  in  all  respects  regular,  the  tax  titie  bo 
acquired  by  one  Joint  tenant  would  inure 
to  all  the  tenants  in  common.  There  is  no 
error  In  the  record,  and  the  Judgment  la  af- 
firmed. 

McCLKLLAN,  G.  J.,  and  TTSON  and 
DBNSON,  JJ.,  concur. 


RANDIiB  V.  DACGHDRIIX  et  aL 
(Supreme  Court  of  Alabama.    Jan.  81,  1905.) 

Quieting  Title  — Con  ditiors  Pbbckokiit  — 

Peaci:abi.e  Possession. 

Under  Code  1896,  H  809-814,  anthorizlnfr 
any  person  "in  peaceable  possession  of  land" 
to  sue  to  quiet  title,  and  prescribing  Oxe  pro- 
cedure, persons  who  had  merely  constructive 
possession  of  wild  and  wooded  lands  could  not 
sue  to  quiet  tiUe  against  a  grantee  of  a  pur- 
chaser at  a  tax  sale,  whether  the  tax  title  was 
valid  or  not  where  such  grantee  had  paid  taxes 
on  tbe  lands,  kept  trespassers  off,  cut  tan  bark 
therefrom,  posted  notices  warning  people  not  to 
trespass,  and  objected  to  parties  catting  cro8§- 
ties  from  the  land. 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Cent.  Dig.  Quieting  mUe,  {{  44.  45-] 

Appeal  from  Chancer^  Court  Cherokee 
County;    Richard  B.  Kelly,  Chancellor. 

BUI  to  quiet  titie  by  Ijcona  N.  DaugbdrlU 
and  others  against  Mary  B.  Randle  and  oth- 
ers. From  a  decree  for  complainants,  de- 
fendant Mary  B.  Randle  appeals.    Reversed. 

The  complainants  claimed  to  own  the  prop- 
erty described  In  the  bill  of  complaint  as  the 
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heirs  of  Lemuel  J.  Standlfer,  and  they  arer^ 
red  In  tbelr  bill  tbat  they  were  in  the  qnlet 
and  peaceable  poBseaaion  of  said  property, 
and  that  there  was  no  snit  pending  to  test 
the  Talidity  of  the  title  thereto.  It  was  fur- 
ther averred  in  the  bill  that  the  lands  in- 
ToWed  in  the  salt  were  wild  and  nnlmproved 
lands,  that  they  were  withont  bnildings,  that 
there  was  no  incloanres  thereon,  and  that  no 
part  of  said  lands  was  cleared  or  in  cnltiva- 
tion.  The  defendants  in  their  answer  set  up 
a  claim  to  said  property  as  a  vendee  from 
the  purchaser  of  said  lands  at  a  tax  sale,  and 
it  waa  averred  in  the  answer  that  the  de- 
fendant Mrs.  Mary  B.  Handle  was  at  the 
time  of  the  filing  of  the  bill  in  the  peace- 
able i)os8eBsion  of  the  same  and  exercising 
acts  of  ownership  over  same.  The  complain- 
ants introduced  testimony  wlilch  showed  that 
Lemuel  J.  Standifer  entered  the  lands  involv- 
ed in  the  suit  and  received  a  patent  from  the 
government  thereto,  and  that  the  complain- 
.-ints  were  the  heirs  of  the  said  Standifer; 
tliat  the  lands  were  wild  and  wooded  lands, 
and  that  complainants  had  constructive  pos- 
session thereof.  The  testimony  for  the  de- 
fendant tended  to  show  that  Mrs.  Randle 
had  received  a  deed  to  the  lands  from  the 
purchaser  thereof  at  a  tax  sale;  the  delin- 
quent taxes  being  due  from  the  said  Lemuel 
J.  Standifer.  There  was  other  testimony  for 
the  defendant  tending  to  show  that  she  paid 
taxes  on  the  lands  after  her  purchase,  that 
fihe  kept  trespassers  oS,  that  she  had  cut  tan 
bark  from  the  lands,  and  had  posted  notices 
warning  people  not  to  trespass  on  said  prop- 
erty, and  had  objected  to  some  parties  cut- 
ting cross-ties  from  said  lands.  Upon  the 
Anal  Bnbmlsslon  of  the  case  upon  the  plead- 
ings and  proof,  the  chancellor  dedded  that 
the  complainants  were  entitled  to  the  lands, 
and  BO  ordered.  From  this  decree  the  appel- 
lant appeals,  and  assigns  as  error  the  rul- 
ings of  the  court  below. 

Burnett,  Hood  &  Murpbree,  for  appellant 
James  Aiken  and  T.  J.  Burton,  for  appellees. 

ANDERSON,  J.  The  complainants  filed 
their  bill  to  quiet  title  to  land,  under  sections 
809-814  of  the  Code  of  1S96.  This  court  has 
repeatedly  held  that,  in  order  to  maintain 
the  bill,  the  proof  must  show  a.  peaceable  pos- 
session in  the  complainant,  as  contradistln- 
gnished  from  a  ccmtested,  disputed,  or  scram- 
bling possession.  Lyon  v.  Amdt  (Ala.)  38 
South.  242;  Brand  v.  U.  B.  C.  Co.,  128  Ala. 
!S79,  30  South.  00;  Adler  v.  Sullivan,  lis  Ala. 
582,  22  South.  87.  While  we  do  not  wish  to 
be  understood  as  holding  that  respondents 
have  a  valid  title  under  the  tax  sale,  or  to 
decide  in  whom  is  reposed  the  possession  of 
this  land,  we  do  think  the  possessory  acts  of 
respondents,  as  shown  by  the  proof,  were 
snfllclent  to  show  that  complainants  did  not 
have  the  iteaceable  possession  of  the  land. 
A  decree  pro  confesso  having  been  rendered 
against  respondents  J.  M.  Bandle^  Lowe,  and 


Burnett,  who  do  not  assign  enot  In  this 
court,  this  appeal  Is  affirmed  as  to  them. 
Reversed  as  to  Mary  E.  Handle,  and  a  decree 
is  here  rendered  dismissing  the  bill  as  to  hnr, 
and  the  costs  of  the  appeal  are  taxed  against 
the  complainants. 
Reversed  and  rendered. 

McCLELLAN,    C.    J.,    and   TYSON   and 
SIMPSON,  JJ.,  concur. 


SODTHBEN  INDUSTRIAL  INSTITUTE  v. 

HELLIBH. 
(Supreme  Goflrt  of  Alabama.     Feb.  17,  1906.) 

1.  Tbiai/— Oboeb  or  Pboof  —  DiscBEnon  of 
Court. 

Where  plaintiff,  in  an  action  for  services, 
made  out  a  prima  facie  case,  the  burden  was 
on  defendant  to  establish  its  plea  of  payment 
before  plaintiff  offered  evidence  in  rebuttal,  and 
whether  he  should  have  been  permitted  to  do  bo 
after  plaintiff  had  closed  his  testimony  in  re- 
buttal was  within  the  discretion  of  the  trial 
court,  which  was  not  reviewable  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Gent.  Dig.  Appeal  and  Error,  1  8851.] 

2.  Schools— Tkachxb's  Coicfbnsation— St7f- 

PLT  of  SuBSTrrUTES. 

Where  a  teacher  was  sick,  and  his  wife 
tang:  t  for  him  without  being  onployed  by  the 
school,  it  was  open  to  the  jury  to  find  that  the 
school  accepted  the  wife's  senrices  in  place  of 
those  of  her  husband,  and  that  he  was  to  re- 
ceive compensation  therefor  as  though  he  had 
rendered  the  services  himself. 

3.  TbIAL— QlTXBTIONS   FOB  JtTBT— (3BXDIBILITT 

OF  Witnesses. 

The  credibility  of  testimony  is  for  the  de- 
termination of  the  jury,  and  not  for  the  court. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  {{  834.  335.] 

4.  Saue  —  iNSTBUOTioNB  —  Requisites  —  In- 

TS  LLI O I B  III  IT  Y 

Under  Code  1896,  |  8S28,  requiring  charges 
requested  by  either  party  to  be  in  writing,  and 
to  be  given  or  refused  m  the  terms  in  which 
they  are  written,  a  charge  which  is  unintel- 
ligible, unless  some  change  is  made  in  its  phrase- 
ology, was  properly  refosed. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
(3ent  Dig.  Trial,  {  e4a] 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  N.  D.  Denson,  Judge. 

Action  by  F.  O.  Hellier  against  the  South- 
ern Industrial  Institute.  From  a  judgment 
for  plalntifF,  defendant  appeals.    Affirmed. 

This  was  an  action  of  assumpsit,  brought 
by  appellee,  F.  O.  Hellier,  against  the  South- 
ern Industrial  Institute,  to  recover  an  amount 
due  appellee  from  the  defendant  for  services 
rendered  as  a  teacher  in  said  institute.  The 
defendant  pleaded  the  general  Issue,  and  by 
way  of  special  pleas  set  up  the  defense  that 
it  was  not  indebted  to  the  plalntilf  In  the 
manner  and  form  as  alleged;  that  It  had 
paid  the  debt;  that,  while  plaintiff  was  em- 
ployed as  teacher  in  the  defendant's  school, 
he  lost  considerable  time  from  said  school; 
and  that  the  value  of  the  time  so  lost  was 
offered  as  a  set-off,  or  in  recoupment  of  the 
amount  claimed  by  plaintifl.  On  the  trial  of 
the  cause  plaintiff  introduced  testimony  tend- 
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Ing  to  show  that  he  had  rendered  serrlcea 
as  a  teacher  to  the  defendant  under  a  con- 
tract of  employment,  and  that  he  had  not 
been  paid  the  full  amount  due  him,  and  that 
the  amount  claimed  In  this  suit  was  a  bal- 
nnce  due.  The  defendant  Introduced  testi- 
mony tending  to  show  that,  while  plaintiff 
was  In  Its  employ  as  a  teacher,  by  reason  of 
sickness  he  lost  considerable  time.  In  re- 
buttal, the  plaintiff  introduced  testimony 
showing  that  during  the  time  he  was  sick 
his  wife,  Mrs.  HelUer,  taught  for  him  and 
in  his  stead,  and  that  during  the  time  she 
taught  for  him  she  was  not  employed  by  the 
defendant  as  a  teacher.  There  was  testi- 
mony Introduced  that  Mrs.  Heftier  had,  dur- 
ing part  of  the  time  of  plaintiff's  employ- 
ment, been  employed  as  a  teacher  in  said 
school.  The  other  facts  are  sufSdently  stat- 
ed In  the  opinion.  Upon  the  Introduction  of 
all  the  evidence,  the  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  duly  excepted  to  its  refusal 
to  give  said  charges  as  requested:  "(1)  The 
court  charges  the  Jury  that.  If  they  believe 
the  evidence  in  this  case,  they  cannot  find 
for  the  plaintiff  for  any  amoimt  on  account 
of  services  rendered  by  Mrs.  HelUer  during 
the  fall  of  1901.  (2)  The  court  charges  the 
Jury  that  the  plaintiff  cannot  recover  any- 
thing for  the  salary  of  Mrs.  HelUer  during 
the  time  she  "was  employed  as  a  teacher  by 
the  defendant.  (3)  If  the  Jury  believe  that 
the  amount  of  plaintiff's  account  has  been 
paid  down  to  less  than  |100,  and  if  they  fur- 
ther find  that  he  lost  one  month's  time  out 
of  the  school  during  the  fall  of  1901,  while 
the  school  was  In  session,  then  the  plaintiff 
cannot  recover,  and  your  verdict  wUl  be  for 
the  defendant"  There  was  a  verdict  and 
Judgment  for  the  plaintiff.  The  defendant 
made  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evi- 
dence, because  same  was  contrary  to  law, 
and  because  the  verdict  was  excessive.  The 
court  overruled  the  motion  for  a  new  trial, 
and  the  defendant  duly  and  legally  excepted. 

James  W.  Strother,  for  appellant  Thom- 
as Li.  Bulger,  for  appellee. 

TYSON,  J.  The  trial  court,  It  appears,  ex- 
cluded the  testimony  of  the  witness  Lang- 
1^  because  not  in  rebuttal,  bat  was  part  of 
the  defendant's  original  case.  In  this  there 
was  no  error.  The  evidence  sought  to  be 
ejldted  from  tills  witness  was  for  the  pur- 
pose of  showing  that  defendant  was  entitled 
to  certain  credit  upon  the  account  sued  upon; 
In  other  words,  to  show  a  payment  upon  the 
account  by  defendant  under  Its  plea  of  pay- 
ment After  the  plaintiff  made  out  a  prima 
fade  case,  which  he  did  by  testifying  that 
the  account  Introduced  in  evidence  was  c(h> 
rect,  the  burden  was  upon  the  defendant  to 
establish  his  plea  of  payment  snd  this  It 
ought  to  have  done  before  plaintiff  offered 
his  evidence  In  rebuttal.  Whether  he  fthould 
have  been  permitted  to  do  so  after  plaintiff 


had  closed  his  testimony  in  rebuttal  was 
within  the  discretion  of  the  trial  court,  and 
not  revlsable. 

There  was  evidence  that  Mrs.  HelUer,  dur- 
ing the  faU  of  1901,  whUe  plaintiff  was  sick, 
taught  for  him  and  In  his  stead,  and  that  she 
was  not  employed  by  defendant  during  that 
period  as  a  teacher.  It  was  open  to  the  Jury 
to  find  that  defendant  accepted  her  services 
in  Ueu  of  her  husband's,  the  plaintiff,  and 
that  he  was  to  receive  the  compensation  for 
those  services  under  his  contract  of  employ- 
ment Just  as  though  he  had  rendered  them 
himself.  Charge  1  was  therefore  properly 
refused. 

The  plaintiff  testified  that  the  salary  earOr 
ed  by  Mrs  HelUer  as  teacher  during  the  ses- 
sion of  1900-01,  which  is  comprised  In  one 
of  the  Items  of  the  account  sued  on,  belonged 
to  him.  The  credibility  of  this  testimony 
was  for  the  determination  of  the  Jury,  and 
not  for  the  court.  Charge  2,  requested  by 
defendant,  was  therefore  improper. 

Charge  3,  refused  to  defendant  Is  not  in- 
telligible, and,  indeed,  cannot  be  made  so 
without  a  change  In  Its  phraseology,  which, 
of  course,  we  are  not  authorized  to  do. 
Charges  must  be  given  or  refused  In  the 
terms  in  which  they  are  written.  Section 
382S,  Code  1886. 

We  are  unwilling  to  affirm  that  the  court 
should  have  granted  the  motion  for  a  new 
trial.    Affirmed. 

McCLBLLAN,  O.  J.,  and  SIMPSON  and 
ANDERSON,  33^  concur. 


PROWELL  T.  STATE)  ex  rel.  HASTT  et  al. 
(Supreme  Court  of  Alabama.     Jan.  10,  1903.) 

1.  Ojticbes— Tbbm  of  Officis— Tebmiwation 
— quaufication  of  successob. 

The  words  "until  his  successor  is  elected 
and  qualified,"  as  used  in  the  Constitution  and 
statutes  relative  to  the  terms  of  officers,  are  not 
intended  to  prolong  the  term  of  o£Bce  beyond 
such  reasonable  time  after  the  election  as  will 
enable  the  newly  elected  officer  to  qualify,  and 
after  the  expiration  of  such  reasonable  time,  if 
the  newly  elected  officer  falls  to  qualify,  the 
office  becomes  vacant 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
CSent  Dig.  Officers,  {  77.1 

2.  Sams— CovMEHOEHENT  of  Tebm— Pbesuicp- 
noNs. 

Unless  some  other  time  Is  fixed  for  the  be- 
ginning of  a  ■  term  of  office,  the  general  pre- 
8umpti(»  is  that  it  dates  from  the  legal  ascer- 
tainment of  the  result  of  the  election,  and  the 
officer  assumes  the  duties  of  his  office  as  soon 
thereafter  as  he  can  qualify  and  receive  his 
commission. 

[Bd.  Note. — ^E\»  cases  in  point,  see  vol.  37. 
Cent  Dig.  Officers,  8  72.] 

8.  Statutes  —  iKSTBuoTioira  —  Contekpo- 

BANEOUS  HiBTOBT. 

In  interpreting  a  law  it  is  legitimate  to 
take  into  consideration  the  history  which  led 
np  to  its  enactment  the  sarronnding  circum- 
stances, and  the  ends  intended  to  be  accomplish- 
ed thereby. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  44. 
Cent  Dig.  Statntes.  {  288.] 
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4  JUDQBS  —  PSOBATB   JUDOX  —  TSSK    OT    Or- 

nca  —  GoiCKERCKiDEirr  —  Statdtobt  Char- 

exa. 

Const.  1801,  i  1B5,  provides,  as  did  the 
Constitution  of  1875,  that  probate  judges  shall 
bold  office  for  six  years  and  until  their  suc- 
cessors are  elected  and  qualified,  and  further 
provides  that  their  right  to  hold  for  that  term 
shall  not  be  aiFected  by  any  chance  in  the  mode 
or  time  of  elections.  Section  168  provides  that 
in  case  of  a  vacancy  an  appointment  shall  be 
made,  and  the  appointee  snail  hold  his  office 
until  tke  next  general  election.  Code  1896,  88 
3054,  3354,  provide  that  probate  Judges  hold 
office  for  six  years  "from  the  8d  day  of  Novem- 
ber next  after  their  election,"  and  until  their 
saccessors  are  elected  and  qualified.  These 
sections  were  not  repealed  by  Acts  1003,  p.  438, 
entitled  "An  act  to  further  regulate  elections, 
which  changes  the  time  of  elections  from  An- 
gnst  to  November,  so  as  to  conform  to  the  de- 
parture contained  in  the  Constitution  of  1901 
from  the  Constitution  of  1875  in  that  regard. 
Relator  was  elected  probate  Judge  on  November 
8,  1904,  at  an  election  held  nndw  the  act  of 
1903.  Respondent  was  the  former  Incumbent 
of  the  office,  and  had  held  office  from  November 
3.  1896,  so  that  his  office  would  have  expired, 
except  for  the  change  in  the  election  law,  on 
November  8,  1904.  Btid,  that  the  act  of  1903 
did  not,  in  view  of  the  course  of  legislation 
(Const  1868;  Acts  1868,  p.  271,  S  7;  Const. 
1875,  Schedule,  8  3;  Acts  1875-76,  p.  105,  S  8; 
Const.  1901,  Schedule,  8  3)  and  of  the  require- 
ment of  Const.  1901,  art  4,  8  45,  that  the  sub- 
ject of  a  law  shall  be  expressed  in  its  titie,  by 
merely  failing  to  specially  repeal  the  Code  pro- 
visions specified,  postpone  the  commencement  of 
relator's  term  of  office  ontil  November  8,  1905, 
and  oontinne  respondent  in  office  until  that 
time  i  but  its  effect  was  merely  to  postpone  the 
time  of  relator's  election,  and  consequentiy  to 
postpone  his  induction  into  office  for  a  few  days 
ontil  he  could  qualify. 

6.   STATimS— RXPEAIi— OxniBAL   RXVIBION. 

'  A  sahsequent  statute  revising  the  whole 
■nbject-matter  of  a  former  one,  and  evidentiy 
intended  as  a  substitute  for  it,  although  it  con- 
tains no  express  words  to  that  effect  must 
operate  as  a  repeal  of  the  former. 

[KcL  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Statutes.  8  242.] 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty;  John  T.  Lackland,  Judge. 

Information  In  the  nature  of  a  quo  war- 
ranto by  the  state,  on  the  relation  of  Alonzo 
L.  Hasty,  and  by  said  Hasty  Individually, 
agatoBt  Samuel  P.  Prowell.  From  a  Judg- 
mwit  of  ouster,  reqwndent  appeals.  Aflrm- 
ed. 

Tbe  proceedings  1b  ttals  case  were  had  iq>- 
on  an  information  In  the  nature  of  a  quo 
-warranto,  being  filed  by  the  state  of  Ala- 
bama on  relation  of  Alonzo  L.  Hasty,  and 
Alonzo  li.  Hasty  as  an  In^vldual.  Tbe  pe- 
tition was  addressed  to  tbe  Judge  of  tbe  First 
Judicial  circuit,  and  filed  in  tbe  circuit  court 
of  Marengo  county.  It  was  averred  in  the 
petition  that  Alonzo  L.  Hasty  was  a  resi- 
dent of  Marengo  county,  and  that  on  the  8th 
day  of  November,  1904,  he  was  duly  elected 
Judge  of  probate  of  Marengo  county,  Ala., 
and  was  regularly  declared  to  have  been  elect- 
ed; that  there  was  Issued  to  him  a  commis- 
sion as  probate  Judge  of  Marengo  county, 
which  commission  he  held  at  tbe  time  of  the 
filing  of  the  Information;  that  be  bad  given 
bond  and  had  taken  the  oath  of  ofllce  prior 


to  tbe  filing  ot  the  Information;  that  the  ap- 
pellant, Samuel  P.  Prowell,  at  the  time  of 
the  filing  of  tbe  Information,  held  and  exer- 
cised the  office  of  probate  Judge.  The  prayer 
of  tbe  petition  was  that  a  writ  of  quo  war- 
ranto or  other  proper  writ  be  Issued,  direct- 
ing the  said  Samuel  P.  Prowell  to  show  by 
what  warrant  or  authority  be  holds  and  ex- 
ercises tbe  office  of  probate  Judge  of  Maren- 
go county,  that  upon  the  bearing  the  re- 
spondent be  excluded  from  said  office,  and 
that  judgment  be  rendered  declaring  that  tbe 
said  Elasty  was  entitled  to  tbe  office  of 
Judge  of  probate  of  said  county.  The  re- 
spondent demurred  to  the  petition  upon  tbe 
foliowiug  grounds:  (1)  Under  tbe  law  tbe 
said  Samuel  P.  Prowell  was  enUtied  to  bold 
the  office  of  judge  of  probate  of  Marengo 
county  until  tbe  3d  day  of  November,  1905, 
and  that  said  Hasty  was  not  enUUed  to  as- 
sume said  office  until  said  date.  (2)  The  al- 
legations of  tbe  petition  show  on  its  face  that 
the  said  Hasty  was  elected  to  the  office  of 
Judge  of  probate  of  said  county  subsequent 
to  tbe  3d  day  of  November,  1904,  and  could* 
not  qualify  as  such  judge  of  probate  until  the 
3d  day  of  November,  1906.  These  demurrers 
were  overruled.  Thereupon  tbe  respondent 
filed  an  answer,  which  was  In  words  and  fig- 
ures as  follows:  "That  on,  to  wit,  tbe  first 
Monday  In  August,  1898,  the  said  respondent 
was  duly  and  legally  elected  to  tbe  office  of 
Judge  of  probate  of  Marengo  county,  Ala.. 
and  that  thereafter  he  took  tbe  oath  of  of- 
fice, and  executed,  had  approved,  and  filed 
the  bond  required  by  law,  and  received  a 
commission  from  the  Governor,  and  was  on, 
to  wit,  the  3d  day  of  November,  1898.  duly 
Installed  into  the  office  of  Judge  of  probate 
of  Marengo  county,  Ala.,  for  a  term  of  six 
years,  and  until  his  successor  was  elected 
and  qualified.  That  his  successor  has  been 
elected,  and  was  so  elected  on  tbe  8th  day  of 
November,  1904.  That  his  said  successor,  the 
said  A.  li.  Hasty,  cannot  under  the  law  as- 
sume said  office  until  the  3d  day  of  Novem- 
ber next  after  bis  election,  which  is  the  3d 
day  of  November,  1905,  and  that  until  tbe 
said  3d  day  of  November,  1905,  he  is  en- 
tltied  to  hold  said  office."  To  this  answer 
the  petitioner  demurred  upon  tbe  following 
grounds:  (1)  Said  answer  shows  that  tbe 
respondent's  term  of  office  expired  Novem- 
ber 3,  1904.  (2)  Said  answer  shows  that  the 
respondent  is  holding  said  office  unlawfully. 
(3)  Tbe  said  answer  shows  that  Alonzo  L. 
Ibisty  was  entitled  to  said  office  upon  bis 
having  been  duly  elected  and  qualified  for 
the  position.  (4)  The  said  answer  shows  no 
right  or  warrant  in  respondent  to  bold  said 
office.  This  demurrer  was  sustained,  and, 
the  respondent  declining  to  plead  further, 
the  court  rendered  a  judgment  bolding  that 
the  said  Alonzo  L.  Hasty  was  entitled  to  tbe 
office  of  the  Judge  of  probate  of  Marengo 
county,  Ala.,  that  tbe  respondent  was  un- 
lawfully holding  and  exercising  the  duties 
of  said  office,  and  was  Intruding  therein,  and 
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ordered  and  adjudged  that  the  aald  respond- 
ent be  ousted  and  excluded  from  said  office. 
The  respondent  appeals,  and  assigns  as  er^ 
ror  the  ruling  of  the  trial  court  upon  the 
pleadings  and  the  Judgment  of  ouster. 

J.  M.  Miller  and  De  6r4>feniled  &  Brans, 
for  appellant 

SIMPSON,  J.  Thla  was  a  proceeding  in 
the  nature  of  quo  warranto  under  section 
3420  of  the  Code  of  Alabama  of  1896,  brought 
by  appellees  against  appellant  The  de- 
murrers and  argument  of  counsel,  in  con- 
nection with  the  petition  and  answer,  show 
that  Samuel  P.  Prowell  was  elected  Judge  of 
the  probate  court  of  Marengo  county  at  the 
.«^eral  election  in  August,  1898,  and  that 
said  A.  Ik  Hasty  was  elected  to  the  same 
•office  at  the  general  election  on  the  8th  day 
of  November,  1904;  and  the  question  at  is- 
sue is  tliat  said  Prowell  claims  that  he  is 
entitled  to  hold  said  office  until  Noyember, 
1905,  while  the  relator,  A.  L.  Hasty,  claims 
4hat,  having  been  duly  elected  and  having 
been  qualified  and  commissioned  by  the  Grov- 
ernor  of  Alabama,  be  is  entitled  to  demand 
that  said  office  be  turned  over  to  him. 

The  Oonstltution  of  1876,  which  was  In 
force  when  said  Prowell  went  Into  office, 
provided  that  the  probate  Judges  should 
"hold  office  for  the  term  of  six  years,  and 
until  their  successors  are  elected,  or  appoint- 
ed, and  qualified."  Article  6,  f  16.  His  term 
of  six  years  expired  on  the  3d  day  of  No- 
vember, 1904,  and  his  successor  has  been 
elected,  has  qualified,  and  been  commission- 
ed. But  appellant  claims  that,  Inasmuch  as 
sections  3054  and  3354  of  the  Code  of  Ala- 
bama of  1896  stand  unrepealed,,  providing 
that  probate  Judges  and  other  officers  hold 
their  terms  for  nix  years  from  the  3d  day 
of  November  after  their  election,  and  until 
their  successors  are  elected  and  qualified, 
said  Hasty'B  term  is  necessarily  postponed 
until  November,  1905,  and  said  Prowell  is  en- 
titled to  hold  the  office  until  that  time.  We 
regard  It  as  the  settled  law  of  this  state 
that  the  words  "until  his  successor  is  elect- 
ed and  qualified"  were  never  intended  to  pro- 
long the  term  of  office  beyond  a  reasonable 
time  after  the  election,  to  enable  the  newly 
elected  officer  to  qualify.  City  Council  of 
Montgomery  v.  Hughes,  65  ,Ala.  201,  206, 
207;  Chelmsford  Co.  v.  Demarest,  7  Gray,  1. 
As  stated  by  Chief  Justice  Brlckell  In  the 
Hughes  Case,  supra,  after  the  expiration  of 
such  reasonable  time  the  office  would  be- 
come vacant.  Consequently,  if  the  law 
should  be  declared  as  contended  for  by  appel- 
lant, it  would  work  no  benefit  to  him. 

But,  without  stopping  to  consider  what 
would  be  the  result  as  to -the  relator  in  this 
proceeding,  and  as  the  parties  to  this  case 
desire  and  the  interest  of  the  public  de- 
mand that  the  rights  of  the  parties  be  fully 
decided  without  regard  to  technicalities,  we 
proceed  to  inquire,  did  the  legislature  of 
Alabama,  by  the  enactment  of  the  "act  to 


further  regulate  elections  In  the  state  of  Ala- 
bama" (Acts  1903,  p.  438),  Intend  to  extend 
the  terms  of  the  probate  Judges  then  In  office 
for  a  year,  and  to  provide  tliat  the  officers 
elected  on  November  8,  1904,  should  not 
enter  upon  the  duties  of  office  for  a  year  aft- 
er their  election?  It  would  seem,  from  the 
mere  statement  of  the  proposition,  that  if 
such  a  decided,  not  to  say  unusual,  change 
had  been  intended,  the  legislature  would  cer- 
tainly have  expressed  itself  in  apt  terms,  so 
that  there  could  be  no  doubt  as  to  its  in- 
tentions. The  title  of  the  act  shows  that  it 
did  not  intend  to  change  the  term  of  office  of 
any  officer.  With  section  45  of  article  4  of 
the  Oonstltution  before  the  legislature,  that 
body  mtltled  this  act  simply  one  "to  further 
regulate  elections."  If  such  a  general  title 
could  hare  been  adopted  as  to  provide  this 
change,  without  being  obnoxious  to  the  single 
subject  provision,  the  title  adopted  certainly 
did  not  advertise  to  the  world  that  a  law  was 
about  to  be  enacted  which  would  have  the 
effect  of  extending  the  terms  of  probate 
Judges  who  had  been  elected  by  the  people 
for  a  definite  term,  for  a  year  longer,  and  re- 
quiring the  officers  who  should  be  elected  to 
succeed  them  to  wait  a  year,  in  order  that 
this  gratuity  might  be  enjoyed  by  the  retir- 
ing officers;  and  that,  too,  in  spite  of  section 
155  of  the  Constitution  (both  the  old  and 
new  one  being  identical),  that  probate  Judges 
shall  hold  for  "six  years  and  until  their  suc- 
cessors are  elected  and  qualified,"  and  pro- 
viding that  their  right  to  hold  for  that  term 
"shall  not  be  affected  by  any  change  here- 
after made  •  •  •  In  the  mode  or  time  of 
elections."  It  is  true  that  this  last  provision 
relates  specially  to  shortening  the  term  of 
office,  but  the  entire  section  shows  a  clear 
Intention  In  the  minds  of  the  Constitution 
makers  to  fix  the  term  of  office,  and,  with- 
out a  very  clear  expression  to  that  effect, 
we  will  not  presume  that  the  Legislature  In- 
tended to  extend  the  term  fixed  by  the  Con- 
stitution for  another  year,  when  no  reason 
has  l>een  suggested  or  can  be  Imagined  why 
such  a  thing  should  be  done. 

Section  158  of  the  Constitution  further 
shows  that  a  term  should  not  be  extended 
beyond  the  limit  fixed  by  the  Constitution, 
for  it  provides  that,  in  case  of  a  vacancy 
occurring,  an  aK)ointment  shall  be  made, 
and  that  the  appointee  shall  "hold  bis  of- 
fice until  the  next  general  election."  Under 
the  construction  of  the  law  contended  for  by 
appellant,  If  he  had  died  a  year  before  the 
election  the  person  appointed  in  his  stead 
could  have  held  only  until  the  next  general 
election,  and  then  there  would  have  been 
a  vacancy  of  a  year,  with  the  man  already 
elected  by  the  people  prohibited  by  the  very 
law  of  his  election  from  assuming  the  duties 
of  the  office  to  which  he  had  been  elected. 
"The  law  abhors  vacancies  in  public  offices, 
and  great  precautions  are  taken  to  avoid 
their  occurrence."  Throop  on  Public  Offi- 
cers, {  308.    It  has  been  decided  by  the  New 
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Tork  Court  of  Appeaia  that,  even  where  the 
CoDstltntion  had  left  It  to  the  Legislature 
to  fix  the  teroui  of  Judicial  officers,  and  the 
Legialatnre  had  fixed  the  term,  It  could  not 
cooatltatloiuillj  extend  the  term  of  anj  offi- 
cer by  act  of  the  Legislature.  Judge  Folger, 
In  deUvering  the  opinion  of  that  court,  rery 
pwtlnently  says:  "If  the  legislature  can  by 
extending  the  term  of  such  an  office  con- 
tinue in  it  the  holder  thereof  for  one  year, 
it  may  for  any  number  of  years,  and  thus 
the  duration  of  the  term  thereof  may  be  per- 
petuated by  legislatlTe  power,  and  the  peo- 
ple^ after  an  exercise  of  the  constltatlonal 
power  of  choosing  certain  ot  their  officers, 
be  ever  after  deprived  of  It"  People  ex 
reL  Fowler  t.  Bull,  46  N.  Y.  67,  7  Am.  Rep. 
302,  906.  And  in  our  own  court  Clilef  Jus- 
tice Brickell,  In  the  case  of  Plowman  y. 
Thornton,  52  Ala.  567,  sustains  the  action 
of  the  convention  in  extending  the  term  of 
Judge  Baflold  b^ond  six  years,  because 
there  was  no  government  then  recognized 
by  Congress,  so  that  it  devolved  on  the  coo- 
vention  to  organize  one,  and  he  plainly  In- 
timates inch  an  extension  could  not  be  made 
by  simple  legislative  action. 

Unless  some  other  time  is  fixed  for  the 
beginning  of  a  term  of  office,  the  general 
presumption  is  that  the  official  term  dates 
from  the  legal  ascertainment  of  the  result 
of  the  election,  and  the  officer  assumes  the 
duties  of  the  office  as  soon  thereafter  as  he 
can  qualify  and  receive  his  commission. 
Atty.  Gen.  ex  rel.  Haight  v.  Love,  88  N.  J. 
Law,  476,  28  Am.  Rep.  234;  Throop  on  Pub- 
lic Officers,  {  314;  Lawson's  Rights  ft  Rem- 
edies, {  3807.  While  we  think  the  language 
of  this  statute  shows  plainly  an  intention 
simply  to  postpone  the  time  of  election,  and 
necessarily  to  postpone  the  inductlCMi  Into 
office  for  a  few  days,  wliich  would  be  cov- 
ered by  the  reasonable  time  allowed  under 
the  exiMression  "until  his  successor  shall  be 
elected  and  qualified,"  yet,  if  the  law  needed 
any  further  interpretation,  it  Is  legitimate 
to  take  Into  consideration  the  history  which 
led  up  to  Its  enactment,  the  surrounding  cir- 
cumstances, and  the  ends  Intended  to  be  ac- 
CMnpllshed  by  the  act 

Wb«i  the  Constttntlon  of  1868  changed 
the  time  of  general  elections  from  August 
untU  November,  in  order  to  prevent  a  va- 
cancy, the  interval  was  bridged  over  by  an 
ordinance  <rf  the  convention  providing  for  an 
election  In  February,  and  also  providing  that 
the  officers  then  elected  should  hold  office 
for  the  prescribed  term  of  years  beginning 
from  the  day  of  the  next  general  election 
after  the  admission  of  the  state  into  the 
Union.  There  followed  Act  1868,  p.  271,  { 
7,  fixing  the  first  Tuesday  in  November,  1868 
(being  November  8d),  as  the  date  of  the  gen- 
eral election.  Then,  vrhen  the  Constitution 
of  1875  returned  to  August  as  the  time  for 
general  elections,  It  was  specially  provided 
in  the  schedule  (section  3)  that  "all  Judicial 
officers  elected    *    •    *    on  the  8d  day  of 


November,  1874,  •  •  •  shall  continue  In 
office  •  •  •  until  their  respective  terms 
expire,  as  provided  by  the  present  Constitu- 
tion and  laws  of  the  state."  Acts  1875-76, 
p.  105,  {  8,  while  providing  for  the  general 
election  in  August,  also  provided  that  the 
officers  elected  should  "not  enter  on  the  dis- 
charge of  the  duties  of  their  respective  offi- 
ces until  after  the  first  Tuesday  after  the 
fourth  Monday  In  November."  Then  the 
Constitution  of  1901,  having  returned  to  No- 
vember as  the  time  for  general  elections, 
provided  In  its  schedule  (section  8)  that  "all 

•  •     •     Judicial  officers    •    •    •    elected 

•  •  •  in  August  •  •  •  continue  in  of- 
fice, and  exercise  the  duties  thereof,  until 
their  respective  terms  shall  expire,  as  pro- 
vided by  the  Constitution  of  1875,  or  the 
laws  of  this  state."  Then  the  act  of  1903 
was  enacted  for  the  purpose  of  conforming 
our  election  laws  to  this  last  Constitution. 
The  Constitution  and  laws  in  existence  at 
the  time  of  appellant's  election  in  1898  fixed 
the  termination  of  his  term,  and  the  com- 
mencement of  that  of  his  successor,  at  No- 
vember, 1904.  The  Constitution  of  1901  fix- 
es the  same  term,  and  specifically  provides 
for  the  same  to  terminate  at  the  same  time, 
which  time  in  the  previous  C!onstitution  and 
laws  had  been  fixed  as  the  first  Tuesday 
after  the  first  Monday  in  November.  We 
hold  that  the  legislative  Intent  to  preserve 
the  terms  of  office,  notwithstanding  the  chan- 
ges in  the  time  of  holding  the  elections,  is  so 
clear  that  the  mere  fact  that  two  sections 
of  the  Code  which  belong  to  the  old  system, 
when  elections  were  held  in  August,  have 
been  left  without  being  specially  repealed, 
cannot  operate  to  defeat  the  plain  purpose 
of  the  Constitution  and  laws  as  they  now 
stand. 

Acts  1903,  p.  488,  is  a  general  revision  of 
the  election  laws  of  the  state.  "It  is  an  old 
and  well-defined  rule  of  statutory  construc- 
tion that  a  subsequent  statute,  revising  the 
whole  subject-matter  of  a  former  one,  and 
evidently  Intended  as  a  substitute  for  it  al- 
though it  contains  no  express  words  to  that 
effect,  must  operate  a  repeal  of  the  former." 
Lemay  v.  Walker,  62  Ala.  39,  40. 

The  Judgment  of  the  court  is  affirmed. 

McCLELLAN,  C.  J.,  and  TTSON  and 
ANDERSON,  JJ.,  concur. 


TALLT  et  al.  v.  COMMISSIONERS'  COURT 

OF  JACKSON  (X)UNTT  et  al. 
(Supreme  Court  of  Alabama.    April  18,  1905.) 
1.  Counties  —  IssTJAHCK    of    Bonds  — Wab- 

BANTS. 

The  Issuance  by  the  authority  of  the  com- 
mlsBioDers'  court  of  interest-bearing  warrants 
on  the  county  treasurer,  payable  at  stated  times 
in  the  future,  for  the  amount  of  a  debt  contract- 
ed for  the  building  of  a  courthouse.  Is  not  the 
issuance  of  bonds  within  <3onst  {  222,  declartaig 
that  no  bonds  shall  be  issued,  except  pursuant  to 
a  majority  vote  of  the  citizens  of  the  county. 
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2.  Saj£e  —  CoKSTBTTorioir     or     Coukthouse 

CONTBACT— VaUDITT. 

A  contract  for  the  erection  of  a  connty 
courthouse  will  not  be  decreed  invalid,  and  its 
execution  enjoined,  on  the  ground  that  the  ac- 
tion of  the  conuniasioners'  court  in  levying  a 
special  tax  for  a  number  of  years  in  the  future 
to  meet  the  warrants  issued  to  pay  for  the 
courthouse  was  improper  and  invalid. 

3.  SAJIE— COlUflSBIONEItS'         COXTBT— AUTHOB- 
IIY. 

A  court  of  county  commissioners  has  ex- 
clusive power  to  determine  the  necessity  for  a 
new  courthouse,  and  their  acts  in  this  respect, 
when  free  from  fraud  or  corruption,  cannot  be 
controlled  by  any  judicial  tribunal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Counties,  {S  165,  177.] 

4.  Sam»— Ddty  to  Audit  Oi^aiub. 

A  contract,  entered  into  by  a  commission- 
ers* court  for  the  erection  of  a  courthouse  ac- 
cording to  certain  plans  and  specifications,  un- 
der the  direction  of  a  competent  architect,  and 
to  be  paid  for  only  aftw  final  inspection,  was 
not  objectionable  as  an  abdication  of  the  power 
of  the  board  to  audit  dalma  acainst  the  county. 

Appeal  from  Chancery  Court,  Jackson 
County;  William  H.  Simpson,  Chancellor. 

Bill  by  W.  J.  Tally,  and  others  against  the 
court  of  county  commissioners  of  Jackson 
county  and  others.  SVom  a  Judgment  dis- 
missing the  bill,  complainants  appeal.  Af- 
firmed. 

It  was  averred  in  the  bill  that  the  court 
of  county  commissioners  of  Jackson  county 
had  made  a  contract  with  the  defendants 
Dobspn  3c  Byuum,  and  another  contract  with 
B.  B.  Smith,  providing  for  plans  and  specifi- 
cations for  a  new  courthouse,  to  be  erected 
at  the  county  seat  of  Jackson  county,  on 
the  site  of  the  old  courthouse,  and  for  the 
construction  of  said  courthouse.  Both  of 
these  contracts  were  made  exhibits  to  the 
bill.  It  was  further  averred  in  the  bill  that 
each  of  said  contracts  was  void,  because  they 
were  signed  by  only  three  of  the  four  mem- 
bers of  the  court  of  county  commissioners, 
the  other  member  of  said  court  refusing  to 
sign  said  contracts;  that  under  the  con- 
tract of  Dobson  &  Bynum  the  court  of  coun- 
ty commissioners  attempted  to  bind  and  ob- 
ligate the  county  of  Jackson  to  pay  to  Dobson 
&  Bynum  the  sum  of  $35,000  for  the  con- 
struction and  erection  of  the  said  court- 
house; that  the  sum  so  agreed  on  was  ex- 
cessive, and  beyond  any  fair  and  reasonable 
price  therefor;  that  the  complainants  had 
had  no  opportunity  of  examining  the  plans 
and  specifications  prepared  by  defendant  B. 
B.  Smith  for  said  courthouse,  but  from  what 
they  could  ascertain  with  reference  to  said 
plans  the  price  of  $36,000  was  excessive, 
and  that  from  the  knowledge  which  they  had 
acquired  from  the  plans  and  q;>eclflcatlons 
the  said  courthouse  could  be  erected  and 
constructed  for  a  sum  not  exceeding  $25,- 
000;  and  that  In  adc^ting  the  plans  and 
specifications  famished  by  the  said  B.  B. 
Smith  the  commissioners  advertised  for  no 
bids,  and  in  entering  into  the  contract  with 
Dobson  &  Bynum  they  advertised  for  no 
bids.    It  was  then  further  averred  that  un- 


der the  torms  of  said  contract  with  Dobson 
&  Bynum  the  court  of  county  commissioners 
stipulated  for  the  issuance  of  county  war- 
rants payable  In  amounts  of  $500  each,  and 
to  be  issued  in  certain  amounts  annually 
throughout  a  t»:m  of  12  years  from  the  date 
of  such  warrants;  that  each  of  said  war- 
rants was  to  bear  interest  at  the  rate  of  6 
per  cent,  per  annum,  and  was  evidenced  by 
coupons  attached  to  each  of  said  warrants; 
that  the  action  of  the  said  court  of  county 
commissioners  In  so  contracting  tor  the  Is- 
suance of  said  warrants  was  illegal  and  void. 
In  that  said  commissioners  bad  no  authw- 
ity  to  Issue  its  warrants  upon  the  county 
treasurer,  except  for  existing  liability  and 
upon  funds  in  the  treasury  of  said  county; 
that  said  contract  for  the  Issuance  of  said 
warrants  was  a  subterfuge  to  cover  the  Il- 
legal action  of  said  court  of  county  commis- 
sioners in  Issuing  bonds  by  said  county, 
which  was  contrary  to  the  law  and  the  stat- 
ute as  then  existing;  that  as  matter  of  fact 
the  said  warrants  were  nothing  more  than 
bonds,  and  therefore  illegal  and  void.  It 
was  then  further  averred  that  by  order  of 
said  court  of  county  commissioners  an  at- 
tempt was  made  to  levy  a  special  tax  of  10 
per  cent  on  each  $100  worth  of  property 
situated  in  said  county  of  Jackson  for  the 
years  1905  to  1916,  both  inclusive;  that  said 
action  or  order  on  the  part  of  the  court  of 
county  commissioners  was  lll^al  and  void, 
for  the  reason  that  said  county  was  with- 
out authority  to  levy  a  fecial  tax  for  th» 
payment  of  said  obligation  to  Dobson  A 
Bynum  for  more  than  one  year,  and  for  the- 
ftu'ther  reason  that  at  the  time  of  levying 
said  tax  there  had  previously  been  levied 
a  special  tax  of  one-tenth  of  1  per  cent  for 
building  bridges  In  said  county,  and  also  a 
special  tax  of  one-tenth  of  1  per  cent  for 
the  payment  of  annual  Interest  on  county 
bonds,  theretofore  Issued  tor  the  building 
and  construction  of  public  roads,  which  said 
levies  of  taxes  were  operative  and  In  force 
at  the  time  of  the  attempted  levy  of  the 
special  courthouse  tax.  The  proceedings  and 
orders  of  the  court  of  county  commission- 
ers with  reference  to  the  making  of  the  con- 
tracts above  referred  to,  the  authorization 
of  the  issuance  of  county  warrants,  and  the- 
levy  of  the  special  tax  were  made  exhibits 
to  the  bill.  The  prayer  of  the  bill  was  that 
the  said  contracts  purporting  to  have  been- 
Issued  by  the  said  court  of  county  com- 
missioners to  the  said  Dobson  &,  Bynum- 
and  B.  B.  Smith  be  declared  null  and  void; 
that  the  court  of  county  commissioners  and 
each  of  the  defendants  be  restrained  and 
enjoined  from  the  execution  and  carrying 
out  of  said  contract  and  be  restrained  from 
tearing  down  the  old  courthouse  and  erecting 
a  new  courthouse;  that  the  special  tax  levy 
from  the  years  1905  to  the  year  1916,  both 
Inclusive,  be  declared  null  and  void;  that 
the  court  of  county  commissioners  and  the 
members  of  said  court  be  enjoined  and  ce~ 
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strained  from  iBsnlng  to  Dobson  &  Bynum 
tbe  obllgatloiui  of  said  coanty,  called  "war- 
rants"; and  that  the  order  of  the  conrt  of 
county  commissioners  provldng  for  the  Is- 
snance  of  said  warrants  be  declared  null 
and  void.  There  was  also  a  prayer  for  gen- 
eral r^ef.  Upon  the  filing  of  the  bill  and 
the  execution  of  the  bond  as  provided  by 
law,  a  temporary  Injunction  was  issued  In 
accradance  with  the  prayer  of  the  bill.  The 
defendants  demurred  to  the  bill  upon  many 
grounds,  setting  up  In  various  ways  that  the 
bill  was  without  equity;  that  there  were  no 
facts  averred  showing  any  fraud,  corrup- 
tion, or  unfair  dealing  on  the  part  of  the 
court  of  county  commissioners;  that  there 
were  no  facts  averted  In  said  bill  that  show- 
ed that  the  conrt  of  county  commissioners 
was  without  authority  to  enter  Into  said  con- 
tracts and  to  authorise  the  Issuance  of  the 
warrants  and  the  levy  of  the  special  tax. 
The  defendants  also  moved  to  dismiss  the 
bill  for  want  of  equity,  and  filed  a  sepaiate 
motion  to  dissolve  the  Injunction  for  want 
of  equity  In  the  bill.  Upon  the  submission 
of  the  cause  upon  the  demurrer  and  mo- 
tions, the  chancellor  rendered  a  decree  sus- 
taining the  demurrer  In  each  of  said  motions, 
and  ordered. the  bill  dismissed. 

F.  A.  Bostick,  Cooper  &  Foster,  and  W.  H. 
Norwood,  for  appellants.  3.  B.  Brown,  John 
B.  Lady,  Virgin  Bonldln,  and  O.  W.  L.  Smith, 
for  appellees. 

McGLELLAN,  0.  J.  It  was  decided  in  the 
case  of  Matkln  et  al.  v.  Marengo  County  et 
al.,  137  Ala.  155,  34  South.  171,  that  the  Is- 
suance by  the  authority  of  the  commlssion- 
ers'  court  of  interest-bearing  warrants  on 
the  county  treasurer  payable  at  a  stated  time 
in  the  future — ten  years  In  that  case — for  the 
amount  of  a  debt  contracted  for  the  building 
of  a  courthouse  was  not  the  issuance  of  bonds 
by  the  county  within  the  provisions  of  sec- 
tion 222  of  the  Constitution,  and  was  within 
the  competency  of  the  court  of  county  com- 
missioners. We  adhere  to  and  reaffirm  that 
mllng,  and,  applying  it  to  the  case  at  bar, 
liold  that  It  was  not  necessary  to  the  validity 
of  tiie  action  of  the  commissioners'  court  of 
Jackson  county,  attacked  here,  in  authorizing 
the  issuance  of  interest-bearing  warrants 
payable  severally  at  divers  future  dates  to 
pay  for  the  erection  of  a  courthouse  for  the 
county,  that  it  shall  have  been  authorized  by 
the  vote  prescribed  by  that  section  of  the 
Gcmstitution.  It  does  not  appear  by  the  bill 
that  the  special  levy  of  10  cents  on  the 
$100  worth  of  taxable  property  made  by  the 
commissioners'  court  for  each  year  the  war- 
rants are  to  run  is  in  excess,  when  taken  In 
eonnection  witn  prior  special  levies,  of  the 
■pedal  levies  allowed  for  certain  purposes, 
of  which  the  purpose  hwe  Is  one,  by  section 
215  of  the  Constitution. 

We  need  not  pass  upon  the  question  as  to 
tiie  competency  of  the  commissioners'  court, 
when  warrants  are  issued  payable  yearly  for 


a  number  of  years  in  the  future,  to  levy  in 
the  outset  a  special  tax  for  each  of  such  years 
to  raise  money  to  meet  the  warrants  matur- 
ing each  year.  It  may  be  that  the  special 
levy  should  be  made  from  year  to  year;  but 
that  concession  would  not  give  equity  to  this 
bill.  If  the  levy  beyond  the  current  year  Is 
invalid,  the  fact  would  afford  no  ground  for 
decreeing  the  Invalidity  of  the  contract  for 
the  erection  of  the  courthouse  and  enjoin- 
ing its  execution;  nor  would  a  decree  annul- 
ling the  levy  as  to  the  later  years  interfere 
with  the  carrying  out  of  the  contract,  or 
avail  complainants  In  any  way,  since  the 
commissioners'  court  would -have  the  power, 
and,  indeed,  be  under  the  duty,  to  make  the 
necessary  special  levy  year  by  year.  "A 
court  of  county  commissioners  has  sole  and 
exclusive  power  and  authority  In  the  matter 
of  determining  the  necessity  for  a  new 
courthouse  for  a  county;  •  •  •  and,  in 
the  exercise  of  their  discretion  In  such  mat- 
ters, their  acts,  when  free  from  fraud,  cor< 
ruption,  or  [and]  unfair  dealing,  cannot  be 
questioned  or  controlled  by  any  Judicial  tri- 
bunal." Matkln  et  al.  v.  Marengo  County  et 
al.,  supra.  The  bill  in  this  case  makes  no 
charge  of  fraud  or  corruption,  nor  of  unfair 
dealing  of  a  character  to  require  the  annul- 
ment of  the  contract  There  is  a  general 
averment  to  the  effect  that  the  price  agreed 
upon  for  the  erection  of  the  courthouse  is 
excessive,  and  it  is  alleged  that  the  building 
could  be  erected  for  $10,000  less  than  the 
contract  price  of  |36,000;  but  the  bill  af- 
firmatively shows  that  this  Is  speculation  on 
the  part  of  the  complainants,  for  it  is  fur- 
ther alleged  that  they  have  been  unable  to 
Inspect  the  plans  and  specifications  for  the 
structure,  or  to  submit  them  to  other  con- 
tractors or  builders  for  estimates  of  the  cost 
of  the  building  contracted  for.  The  negotia- 
tions were  entered  upon  and  conducted,  and 
the  contract  made,  much  in  the  way  pursued 
by  the  commissioners'  court  of  Marengo  coun- 
ty, whose  contract  was  sustained  in  Matkin'» 
Case,  supra. 

There  is,  we  think,  no  force  in  the  conten- 
tion of  complainants  that  the  commissioners' 
court  by  this  contract  abdicated  Its  power, 
and  sought  to,  or  in  fact  did,  relieve  itself  of 
the  duty  to  audit  all  claims  against  the  coun- 
ty so  far  as  the  contractor's  claim  here  is 
concerned.  The  requisite  auditing  was  done 
when  the  court  considered  and  determined 
what  the  county  should  pay  for  the  erection 
of  certoln  materials  according  to  ccrtnin 
plans  and  within  a  certain  time  of  the  pro- 
posed courthouse;  and  It  only  remained  for 
the  court  to  see  to  it  that  the  building  stiould 
be  erected  in  accordance  with  the  plans  and 
specifications.  To  this  end  the  contract 
makes  provisions  such  as  are  usual  and  nec- 
essary in  such  contracts  for  the  supervision 
and  reports  and  estimates  of  a  competent 
architect,  and  for  the  final  Inspection  before 
full  payment  and  acceptance  of  the  court 
itself. 
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We  concnr  wltii  the  chancellor  that  the 
bill  iB  without  equity,  aud  the  decree  dlsmlas- 
ing  It  out  of  court  must  be  affirmed. 

Affirmed. 


CHAMBERS  t.  MILNEB  C0AI<  &  BT.  00. 

(Supreme  Court  of  Alabama.    JS'tb.  16,  1905.) 

1.  Neoliobncb— Death  or  Child — Action  bt 

ADKIHISTBATOBB  —  COHTBIBUTOBT      NKOLI- 
OENCS— FLXADINO. 

Demurrers  to  pleaa  setting  up  contributory 
negligence  In  an  action  by  an  administratrix 
for  death  of  a  child,  on  the  ground  that  they 
do  not  aver  that  "plaintiff"  had  sufficient  discre- 
tion, are  properly  orerruled. 

2.  SAMB— HABlfLESa  Bbbob. 

The  orerrullng  of  demurrers  to  pleas  of 
contributory  negligence  In  an  action  for  death 
of  a  child  is  hairmiess ;  plaintiff  having  got  the 
benefit  of  the  principle  claimed  as  to  necessity 
of  pleading  and  proving  requisite  intelligence 
of  the  child  in  the  diarge. 
&  Same— iNSTBUonoR. 

An  instruction,  in  an  action  for  death  of 
a  child  10  years  old,  that,  if  the  jury  believe 
he  was  of  sufficient  intelligence  to  know  the 
danger,  verdict  should  be  for  defendant,  is  prop- 
er, where,  had  an  adult  acted  as  he  did,  be 
would  have  been  guilty  of  contributory  negli- 
gence. 

4.  Same  —  WttuuL     Nbouoknce  —  Powdeb 
Maoaziite. 

There  can  be  no  recovery,  on  the  ground 
of  willful,  wanton,  or  reckless  conduct,  for 
death  of  a  child,  where  defendant  had  a  powder 
magazine  in  the  woods  130  yards  from  the  road, 
and  6  feet  from  a  path  seldom  traveled,  though 
the  door  was  left  open ;  the  powder  being  caked, 
from  havii^;  been  wet,  so  that  it  would  not  ex- 
plode, and  intestate  having  trespassed  on  the 
grounds  and  set  fire  to  the  powder,  and  his 
clothes  having  caught  fire  therefrom. 

5.  SAHB— NBOLIOEROE— IKBTBUCTIONB. 

An  instruction,  in  an  action  for  death  of 
a  child  who  trespassed  on  defendant's  land  and 
was  burned  from  setting  fire  to  powder  in  a 
magazine  in  the  woods,  that  defendant  had  the 
right  to  store  and  keep  the  powder  in.  the  maga- 
zine, and  had  no  absolute  dutjr  to  keep  the 
magazine  locked  or  guarded  against  access  by 
children  or  others,  unless  the  situation  and  sur- 
roundings would  reasonably  Indicate  to  an  ordi- 
narily prudent  peieon  that  it  might  be  tampered 
with  and  ignited,  so  as  to  cause  injury  to  chil- 
dren or  others,  and  that  defendant's  duty  in  this 
regard  depended  entirely  on  the  surrounding 
circumstances  in  evidence,  of  which  the  jury 
were  the  judges,  is  proper. 
0.  Appeai/— Biix  OF  Exceptions. 

Befusal  of  a  charge  not  appearing  in  the 
bill  of  exceptions  cannot  be  reviewed. 

Ai^eal  from  Circuit  Court,  Jetferson  Coun- 
ty;   A.  A.  Coleman,  Judge. 

Action  by  E.  C.  XThambers,  administratrix 
of  Samuti  A.  Paschal,  deceased,  against  the 
Mllner  Coal  &  BaUway  Company.  Judgment 
for  defendant.  Plaintiff  appeals.  Affirm- 
ed. 

This  actioQ  was  brought  by  E.  a  Cham- 
bers, as  administratrix  of  the  estate  of  Sam- 
uel A.  Paschal,  deceased,  and  sought  to 
recover  damages  for  the  death  of  the  In- 
testate, who  was  alleged  to  have  been  a 
dilld  of  10  years  of  age.  The  complaint  con- 
tained originally  two  counts;  the  first  al- 
leging simple  negligence  ot  the  defendant 


In  keeping  a  dangerona  quantity  of  powd«r 
in  an  open,  ungniarded  magazine,  near  a  road 
in  the  neighborhood  of  the  deceased,  which 
was  passed  dally  by  a  large  number  of  peo- 
ple. It  further  alleged  that  the  defendant 
knew  or  should  have  known  that  children 
would  be  attracted  to  the  magazine,  and  that 
the  Intestate  was  so  attracted,  and  lost  his 
life  by  reason  of  an  exidoslon  of  the  powder 
in  the  magazine.  The  second  count  based 
the  claim  upon  the  willful,  wanton,  or  in- 
tentional negligence  of  the  defendant  To 
the  original  complaint  the  defendant  filed 
four  pleas;  the  first  being  the  general  Is- 
sue, and  the  others  contributory  negligence. 
Afterwards  the  plaintiff  amended  her  com- 
plaint by  adding  a  third  count,  which  was 
similar  to  the  first  count,  except  that  the 
death  of  h»  intestate  was  alleged  to  have 
been  caused  by  the  Ignition  and  explosion 
or  burning  of  the  powder.  The  defendant 
put  In  no  pleas  purporting  to  answer  the 
complaint  as  amended,  but  for  answer  to 
the  third  count  interposed  the  same  pleas 
as  had  been  filed  to  the  original  complaint, 
and  a  further  plea,  numbered  2  In  the  record, 
setting  up  that  the  magra^dne  was  on  the 
private  proi)erty  of  defendant  and  owned 
exclusively  by  It;  that  the  deceased  was 
a  trespasser  thereon,  and  the  powder  was 
Ignited  by  the  Intestate,  or  by  a  companion 
with  his  knowledge  and  co-operation.  It  at 
the  same  time  filed  separate  pleas  to  the 
first  and  second  counts  of  the  complaint, 
being  the  same  as  filed  to  the  original  com- 
plaint, with  an  additional  plea,  numbered 
5,  which  additional  plea  was  Identical  with 
that  filed  to  the  third  count  of  the  com- 
plaint Demurrers  were  Interposed  by  the 
plaintiff,  the  substance  of  which  Is  shown 
by  the  opinion.  After  demurring  to  the  sec- 
ond, third,  and  fourth  pleas,  as  noted  in 
the  opinion,  the  plaintiff  demurred  to  the 
second,  third,  fourth,  and  fifth  pleas  to  the 
first  and  second  counts  of  the  plea,  wherein 
she  put  In  the  same  grounds  as  before  sub- 
mitted, except  that  the  words  "plaintlfTs 
intestate"  were  used  In  place  of  the  word 
"plaintiff."  The  testimony  tended  to  show: 
That  the  deceased,  Sam  Paschal,  was  about 
10  years  of  age.  That  when  injured,  he 
was  playing,  with  a  companion  of  about  13 
years  of  age,  at  the  magazine  of  the  de- 
fendant The  door  of  the  magazine  was 
open,  and  Bam  Paschal  suggested  that  they 
get  some  of-  the  powder  and  see  if  it  would 
bum.  They  did  so,  and  the  powder  burned 
without  exploding,  and  set  fire  to  other  pow- 
der in  the  magazine,  which  set  fire  to  the 
clothing  of  the  deceased,  from  the  effects  of 
which  he  died  that  night  It  was  shown 
that  some  time  before  the  powder  had  been 
BO  damaged  from  an  overflow  from  an  ad- 
jacent creek  that  It  was  nonexploslve,  and 
merely  combustible.  There  was  much  evi- 
dence bearing  on  the  mmtal  capacity  of  the 
deceased.  Any  further  facts  necessary  to 
an  understanding  of  the  opinion  are  shown 
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thereby.  The  court,  at  written  request  of 
the  defendant,  gave  charges  numbered  and  In 
irorda  as  f<d)ows:  "(8)  If  the  Jury  believe 
the  eridence,  they  cannot  find  a  verdict  for 
the  plaintiff  under  the  second  count  of  the 
complaint"  "(6)  If  the  Jury  believe  from 
the  evidence  that  Sam  Paschal  was  of  suffi- 
cient intelligence  to  know  and  appreciate 
the  danger  from  a  powder  explosion,  or  the 
danger  that  would  result  from  setting  fire 
to  this  powder,  and  that,  If  set  fire  to,  It  was 
Ukely  to  cause  death,  then  you  must  find  a 
verdict  for  the  defendant"  "(7)  The  defend- 
ant had  the  right  to  store  this  powder  in  the 
magaslne,  and  keep  It  there,  and  there  was 
DO  absolute  duty  resting  on  It  to  keep  It 
locked  or  guarded  from  access  by  children 
ix  others,  unless  the  situation  and  surround- 
ings would  reasonably  Indicate  to  an  or- 
dinarily prudent  person  in  charge  of  such 
magazine  that  It  might  be  tampered  with 
and  Ignited,  so  as  to  cause  Injury  to  children 
or  others.  The  duty  of  the  defendant  in  this 
regard  depends  entirely  m  the  surrounding 
circumstances  which  may  be  in  evidence, 
and  of  this  the  Jury  are  the  Judges."  There 
was  Judgment  for  the  defendant  from  which 
the  plaintiff  takes  tliis  appeaL 

John  W.  Tomlinsim,  for  appellant  James 
Weatberly,  for  ai^ellee. 

SIMPSON,  J.  This  was  an  action  for  the 
death  of  a  boy,  about  10  years  of  age,  caused 
by  the  explosion  or  burning  of  powder  in  a 
magazine.  The  second,  third,  and  fourth 
pleas  set  vp  the  defense  of  contributory 
negligence  in  the  intestate,  and  demurrers 
were  interposed  to  said  pleas,  assigning, 
among  other  causes,  "that  it  is  not  averred 
that  die  plaintiff  had  sufficient  discretion," 
etc  and  "that  the  plaintiff  was  about  the 
age  of  10,"  eta,  and  in  each  cause  of  de- 
murro-  refers  to  the  "plaintiff."  As  the 
plaintiff  in  this  case  is  B.  C.  Chambers,  as 
administratrix,  and  there  was  no  necessity 
of  any  such  allegations,  as  to  her  the  de- 
murrers were  properly  overruled. 

The  sixth  assignment  of  error  is  sustained: 
The  overruling  of  the  demurrer  to  pleas  2, 
8,  4,  and  5  to  the  first  and  second  counts  of 
the  comi^alnt  was  error  without  injury,  as 
the  plaintiff  got  the  full  benefit  of  the  prin- 
ciple claimed,  as  to  the  necessity  of  ailing 
and  proving  the  requisite  intelligence  of  the 
child  before  it  could  be  guilty  of  contribu- 
tory negligence,  in  the  cliarge  ot  the  court 

As  to  the  demurrer  to  the  "fifth  plea  of 
defendant  to  second  and  third  counts  of  the 
complaint  as  amended,"  we  do  not  find  any 
such  plea  in  the  record,  and  at  any  rate 
the  only  fifth  plea  which  is  in  the  record 
contains  a  correct  statement  of  the  law. 

Taking  up  the  exceptions  to  the  action  of 
the  court  in  giving  duirges  at  the  request 
of  the  defendant  in  the  order  presented  in 
appellant's  brief: 

Charge  No.  5,  requested  by  defendant  was 
pr(q)erly  given.    If  an  adult  had  acted  as 


plaintiff's  intestate  did,  he  would  certainly 
have  been  guilty  of  contributory  negligence, 
and  the  charge  simply  left  it  to  the  Jury  to 
determine-  whether  (»  not  the  said  Intestate 
was  possessed  of  sufficioit  Intelligence  to  be 
guilty  of  contributory  negligence. 

There  was  no  error  in  giving  charge  No. 
S,  requested  by  defendant  In  addition  to 
the  fact  that  plaintiff  had  taken  issue  on  the 
plea  of  contributory  negligence  to  the  sec- 
ond count  of  the  complaint  there  is  no  evi- 
dence that  "said  defendant  willfully,  wan- 
tonly, or  lntentl<mally,  and  with  a  reckless 
disregard  of  human  life,  left  said  magazine 
open  and  unguarded,  with  a  dangerous 
amount  of  powder  therein  and  thereabout" 
The  magazine  was  built  of  brick  and  stone, 
in  the  woods,  not  in  any  iKHmlous  com- 
munity. The  evidence  does  not  show  that 
any  great  number  of  people  ever  passed  by 
it  The  road  was  from  60  to  76  yards  away 
according  to  estimate,  and  160  yards  by 
measurement  while  a  path  which  passed 
within  6  feet  of  it  was  seldom  traveled.  No 
reason  is  shown  why  children  should  wan- 
der there,  more  than  to  any  other  place  in 
the  woods.  The  powder  that  was  in  it  was 
caked  from  having  been  ovo^owed  by  the 
creek,  and,  when  set  on  fire  this  time,  merely 
burned  slowly  without  exploding,  and  the 
child's  clothes  caught  fire  because  he  was 
standing  in  the  door.  The  same  accident 
would  be  Jwtt  as  likely  to  occur  in  the  bam 
filled  with%ay  under  the  same  conditions. 
So  that  the  powder  in  this  place  was  merely 
combustible,  and  not  a  dangerous  explosive. 

The  appellant  In  her  brief,  next  claimed 
that  the  court  erred  in  giving  charge  No.  6, 
requested  by  defendant;  but  thore  is  no 
assignment  of  error  as  to  charge  6,  nor  do 
we  find  any  such  charge  in  the  record. 

There  was  no  error  in  giving  charge  No. 
7,  requested  by  defendant  It  has  been 
held  by  this  court  and  others,  and  Is  con- 
sonant with  reason,  that  while  it  is  true  that 
"keeping  explosive  substances  in  large  quan- 
tities in  the  vicinity  of  dwelling  houses  or 
places  of  business  is  ordinarily  regarded  a 
nuisance,"  yet  the  opinion  goes  on  to  state, 
"whether  so  or  not  being  dependent  on  the 
locality,  the  quantity,  and  the  surround- 
ing circumstances.  But  negligence  or  want 
of  ordinary  care  in  the  manner  of  keeping 
or  In  keeping  large  quantities  Is  requisite  to 
Impose  a  liability  to  answer  in  damages  oc- 
casioned by  an  accidental  explosion  or  fire, 
which  it  is  incumbent  on  the  party  affirm- 
ing to  prove."  Cook  v.  Anderson,  85  Ala. 
105,  4  South.  713;  Collins  v.  A.  Q.  S.  R.  R.. 
104  Ala.  391,  398,  16  South.  140.  And  again, 
in  a  case  where  this  court  failed  to  sustain 
an  action  against  a  street  car  company,  in 
l>ehalf  of  a  child  under  the  age  of  7,  be- 
cause the  cars  were  not  sufficiently  guarded 
to  prevent  a  trespassing  child  from  getting 
on  and  ott  the  same,  the  court  quotes  with 
approval,  from  Elliott  on  Railroads,  {  12.59. 
"that  although  the  age  of  the  child  may  be 
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Important  In  detennlnlng  the  question  of 
contributory  negligence,  ae  the  duty  of  the 
company  after  discovering  him,  the  company 
is,  in  general,  no  more  bound  to  ke^  its 
premises  safe  for  chlldien  who  are  tres- 
passers, <»■  bare  licensees,  not  Invited  or  en- 
tlced  by  it,  than  it  is  to  keep  them  safe  for 
adults";  and  this  court  goes  on  to  say: 
"Ordinarily  a  man  who  is  using  his  prc^ 
erty  in  a  public  place  is  not  obliged  to  em- 
ploy a  special  guard  to  protect  it  from  the 
intrusion  of  children,  merely  because  an  in- 
truding child  may  be  injured  by  it"  Jeffer- 
son V.  Birmingham  Ry.  Mec.  Co.,  116  Ala. 
294,  22  South.  546,  88  L.  R.  A.  458,  67  Am. 
St  Rep.  116.  See,  also,  N.  O.  &  St  L.  By. 
V.  Harris  (Ala.)  37  South.  794.  The  storing 
of  large  quantities  of  gunpowder  or  dyna- 
mite in  a  wooden  building,  within  the  cor- 
porate limits  of  a  thickly  settled  town  and  in 
proximity  to  many  buildings,  constitutes  a 
nuisance;  but  If  the  explosives  are  not  kept 
in  such  quantities,  and  at  such  a  place,  and 
under  such  surrounding  circumstances,  there 
must  be  shown  some  special  negligence  in 
the  manner  of  keeping  them.  Rudder  v. 
Koopman,  116  Ala.  832,  22  South.  601,  87  L. 
R.  A.  489.  In  the  strongest  case,  in  favor 
of  the  liability  of  the  owner  of  premises  for 
injury  to  a  child,  which  has  come  to  our 
notice,  the  child  was  the  son  of  a  tenant  who 
had  a  right  to  go  over  the  premises,  and  the 
dangerous  explosive  was  a  dynaalte  explod- 
er, which  any  one  might  mistake  Tor  a  harm- 
less article,  which  was  left  in  the  middle  of 
the  field,  under  a  shed  to  which  the  laborers 
resorted  in  case  of  storm.  Powers  v.  Har- 
low, 63  Mich.  607,  19  N.  W.  257,  61  Am. 
Rep.  154.  In  the  present  case,  the  maga- 
zine being  situated  and  conditioned,  as  be- 
fore stated,  on  private  premises,  not  really 
containing  an  explosive,  charge  No.  7  was 
certainly  not  too  favorable  to  the  defend- 
ant 

The  charge  mentioned  as  having  been  re- 
quested by  the  plaintiff,  and  refused,  does 
not  appear  in  the  bill  of  exceptions;  hence, 
under  the  repeated  rulings  of  this  court 
cannot  be  considered.  For  reasons  herein- 
before stated,  there  was  no  error  in  the 
refusal  of  the  court  to  grant  the  motion  for 
a  new  trial. 

The  Judgment  of  the  court  is  affirmed. 

McCLELLAN,  0.  J.,  and  HARALSON,  TY- 
SON, and  ANDERSON,  JJ.,  concur. 


SCHEIDEGOBR  et  al.  v.  TBRRILIi. 
(Supreme  Court  of  Alabama.     Dec.  20,  1904.) 

1.  ApfeaX/— "Decision  on  Tbial"— Suppbes- 

sioN  OF  Deposition. 

Where,  after  plaintiff  has  announced  readi- 
ness for  trial,  defendant's  motion  to  suppress 
depositions  taken  by  the  plaintiff  is  sustained, 
the  ruling  is  a  "decision  of  the  court  on  the 
trial,"  within  Ode  1806,  {  614,  so  that  plain- 


tiff may  take  a  nonsuit  with  bill  of  exceptions, 
and  appeal  from  the  ruling. 
2.  Depositions  —  Cross-Intxrbooatobiks  — 
Answsbs— SuFinciENCT. 

A  croBs-interrogatory,  asking  a  deponent  to 
state  the  citizenship  of  certain  persons,  is  suf- 
ficiently answered  oy  a  statement  as  to  their 
residence,  nativity,  date  of  birth,  name,  and 
family  connections. 
8.  Same— Recobds— Ceetified  Copies. 

Cross-interrogatories  required  deponent  to 
attach  to  the  deposition  authenticated  copies  of 
any  official  records  showing  the  identity  of  a 
certain  deceased  penon  and  of  bet  next  of  kin. 
Various  papers  were  attached,  in  some  cases 
called  an  "abstract"  from  the  record  and  in 
others  an  "extract,"  but  in  every  case  the  mat- 
ter certified  was  in  the  form  of  statementa  as 
made  on  the  record,  and  appeared  to  have  been 
certified  by  the  custodian  thereto.  Held  that 
under  Code  1896,  g  1811,  providing  that  cer- 
tified copies  of  records  shall  be  presumptive  evi- 
dence, the  papers  certified  were  a  sufficioit  an- 
swer to  the  mterroeatory. 

Aiqpeal  from  Circuit  Conrt  Mobile  Coun- 
ty; Wm.  S.  Anderson,  Judge. 

Action  by  Rudolph  Scheidegger  and  oth- 
ers against  J.  D.  TerriU.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Reversed. 

Rehearing  denied  February  16, 1905. 

This  was  a  statutory  action  of  ejectment 
to  recover  certain  ladd  in  the  city  of  Mo- 
bile, and  which  is  specifically  descril>ed  in  the 
complaint  Magdalena  Kronenl>erg  died  in 
Mobile  in  1865,  owning  land  which  is  the  sub- 
ject of  controversy  in  this  suit  She  left  a 
husband,  Edward  Kronenberg.  He  resided 
on  said  property  until  the  19th  of  April,  1892, 
on  which  date  he  sold  it  by  warranty  deed,  re- 
citing, among  other  things,  that  It  was  the 
same  property  owned  by  Magdalena  Kronen- 
berg, and  that  "the  said  Magdalena  Kronen- 
berg died  on  the  day  of  July,  1865, 

without  issue  and  without  kin,  leaving  sur- 
viving only  E.  Kronenberg,  her  husband  and 
this  grantor,  who  has  owned  and  possessed 
the  same  undisturbed  ever  since."  There- 
after the  property  passed  by  mesne  convey- 
ances to  J.  D.  Terrill,  the  appellee  in  this 
case.  Edward  Kronenberg  having  died  In 
1900,  the  appellants,  who  reside  in  Switzer- 
land, brought  suit  for  said  property,  claim- 
ing to  be  the  heirs  of  Magdalena  Kronen- 
I>erg,  deceased.  When  the  case  was  called  the 
appellants  (plaintiffs  below)  announced  them- 
selves ready  for  trial.  Thereupon  the  defend- 
ant before  announcing  himself  ready  for  tri- 
al, moved  to  supi^ess  certain  depositions  of 
witnesses  for  plaintiffs.  The  groimds  to  sup- 
press each  of  the  depositions  were  as  follows: 
(1)  Because  said  witness  failed  to  answer 
so  much  of  the  first  cross-interrogatory  as 
asked  the  witness  to  state  the  citizenship  of 
each  of  the  next  of  kin  of  Magdalena  Kronen- 
berg at  the  time  of  her  death  in  1865.  (2) 
Because  said  witness  failed  to  attach  certified 
transcripts  of  the  record  of  the  birth  and 
death  of  the  next  of  kin  of  Magdalena  Kron- 
enberg at  the  time  of  her  death  in  the  year 
1865,  as  required  of  the  witness  by  the  second 
cross-interrogatory.  (8)  Because  the  exhibit 
which  the  witness  attached  in  answer  to  the 
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second  croaa-Interrogatory  does  not  purport  to 
be  a  transcript  of  any  record,  but  an  abstract 
tbereof,  and  Is  not  duly  certified.  Interroga- 
tories were  propounded  to  two  of  the  plain- 
tiffs, B'rederick  Scbeidegger  and  Rudolph' 
Scbeldegger,  and  to  one  Johann  Baertscbl, 
and  the  tnterrogatories  propounded  to  each  of 
tliese  witnesses  were  as  follows:  "Interroga- 
tor7  1.  What  is  your  name  and  where  do 
yon  live?  What  language  do  you  speak? 
Did  yon  or  not  know,  or  know  of,  Magdalena 
Kronenberg,  deceased,  the  former  wife  of 
Edward  Kronenberg,  also  deceased,  who  for- 
merly lived  in  Mobile,  Alabama,  United 
States  of  America?  If  yea,  state  all  yon  know 
of  the  parentage  of  Magdalena  Kronenberg; 
of  her  removal  to  America;  her  maiden 
name :  of  her  marriage  and  death ;  whether 
or  not  she  left  issue  of  her  body ;  and,  if  not, 
who  are  her  next  of  kin  in  life,  their  names 
and  residences.  Interrogatory  2.  If  you 
have  named  the  surviving  next  of  kin  of  Mag- 
dalena Kronenberg,  deceased,  state  how  the 
persons  you  have  named  are  so  related  to  the 
said  deceased  Magdalena  Kronenberg.  If  yon, 
or  either  of  yon,  have  in  your  possession,  or 
know  of  any  ofiSdal  record  of  the  identity  of 
the  deceased,  Magdalena  Kronenberg,  and  of 
her  said  surviving  next  of  kin,  please  attach 
to  yonr  answers  an  authenticated  copy  or 
copies  of  such  record."  The  answers  to  the 
first  cross-interrogatory  were  in  words  and 
flg^nres  as  follows:  "First  cross-interroga- 
tory. State  the  name,  age,  citizenship,  resi- 
dence, and  sex  of  each  one  of  the  next  of 
Un  of  Magdalena  Kronenberg  at  the  time  Of 
ber  death  in  the  year  1865,  and  state  what 
relation  each  of  them  was  to  her.  Second 
cross-interrogatory.  State  the  place  and  date 
of  birth  and  the  place  and  date  of  death  of 
each  of  the  persons  named  by  yon  in  an- 
swer to  the  preceding  cross-interrogatoty. 
Attach  certified  transcripts  of  the  record  of 
the  birth  and  death  of  each  of  them."  There 
was  attached  to  the  depositions  of  the  wit- 
nesses, among  other  things,  Bzhibits  A  and  D. 
Exhibit  A  was  entitled  "Abstract  from  'the 
Citizenship  Rolls  of  the  Ckunmnne  Trachs- 
wald,"  and  set  out  the  names  of  the  father 
and  mother  of  Magdalena  Ritter,  together 
with  the  date  of  their  marriage,  and  of  their 
death,  and  also  of  the  date  of  the  birth  and 
death  of  Magdalena  Ritter.  The  abstract 
taken  from  the  dtizoishlp  roll,  as  shown  by 
Exhibit  A,  was  certified  to  be  correct  by  a 
notary  public  Bxhiblt  D  was  designated  as 
follows:  "Registration  Ofilce,  Slgnan.  Ex- 
tract fW>m  Death  Register  and  Death  Certifl- 
cate."  and  was  a  certificate  of  the  death  of 
Elizabeth  Scbeidegger,  and  same  was  certl- 
fled  to  be  correct  by  the  register.  The  court 
■nstalned  the  motion  to  suppress  the  deposi- 
tions, and  plaintitr  took  a  nonsuit,  with  bOl 
of  exceptions. 

J.  R.  Tompkins  and  Brvin  ft  McAleer,  tot 
amiellants.  Gregory  L.  &  H.  T.  Smith  and 
Stewart  Brooks,  for  appellee. 


McCLELLAN,  0.  J.  We  do  not  doubt  that 
the  sustaining  of  a  motion  made  by  the  de- 
fendant after  the  plaintiff  has  aimounced 
readiness  for  trial,  to  suppress  depositions 
taken  by  the  plaintiff.  Is  a  "decision  of  the 
court  on  the  trial"  of  the  cause,  under  sec- 
tion 614  of  the  Code  of  1896.  If  such  motion 
were  overruled,  and  the  defendant,  reserving 
exception  thereto,  should  thereupon  announce 
that  he  too  is  ready  for  the  trial,  and  the  tri- 
al should  proceed  to  judgment  against  him, 
such  ruling  agalDSt  him  could  be  reserved  by 
bill  of  exceptions  for  review  by  this  court,  as 
a  decision  on  the  trial  In  the  court  below, 
though  required  to  be  made  before  the  trial 
was  entered  upon,  and  in  fact  made  before 
the  defendant  bad  announced  ready  fbr  trial. 
Similarly,  when  sustained,  as  here,  and  the 
plaintiff  nevertheless  proceeds  with  the  trial,, 
and  Is  cast,  the  ruling,  could  be  reserved  by 
bill  of  exceptions  as  a  decision  on  the  trial  of 
the  case,  though  made  before  the  trial  was 
entered  upon  in  a  sense.  The  truth  Is  that 
such  a  motion  and  decision  constitute  a 
part  of  the  trial — a  preliminary  part — but 
nevertheless  an  Inherent  and  essential  part 
of  the  trial  in  both  the  instances  given; 
and  there  Is  no  reason  for  holding  it  not  to 
be  a  part  of  the  trial  whea,  as  in  tills  case, 
the  further  progress  of  the  trial  is  stopped 
by  plaintifTs  taking  a  nonsuit  The  sugges- 
tion that  upon  such  ruling  the  plaintiff 
should  move  for  a  continuance,  and  retake 
the  depositions,  would  be  forceful  if  It 
could  be  assumed  that  the  suppression  of  the 
depositions  already  taken  was  a  correct  rul- 
ing. But  the  law  does  not  proceed  upon  that 
assumption.  To  the  contrary,  in  providing 
for  the  review  of  all  such  rulings,  the  law 
recognizes  that  they  may  be  erroneous ;  and 
If  this  ruling  were  erroneous,  If  these  deposi- 
tions were  in  fact  free  from  the  objections 
pointed  out  in  the  motion,  and  the  answers  of 
the  witnesses  were  sufficient  answers,  and 
the  only  truthful  answers  that  could  be  made, 
and  the  papers  exhibited  to  the  answers  were 
the  papers  called  for  by  the  interrogatories, 
an  adjournment  of  the  case  and  a  retaking 
of  the  depositions  would  only  result  in  a  repe- 
tition of  the  situation  which  Induced  the  er- 
roneous ruling  in  the  first  instance,  and 
would  Induce  Its  repetition  and  further  abor- 
tive delay.  Indulging  no  presumption  as  to 
the  soundness  vel  non  of  the  court's  ruling 
on  such  motions.  It  Is  obvious  that  the  non- 
suit, with  bill  of  exceptions  and  appeal,  au- 
thorized by  section  614,  is  an  appropriate 
mode  of  finally  determining  the  question,  as 
It  Is  of  determining  the  soundness  of  any 
other  ruling  upon  evidence  adverse  to  the 
plaintiff  and  destructive  of  his  case.  Such 
appellate  remedy  is  certainly  within  the  ra- 
tl<male  and  purview  of  the  statute,  and  It  is 
fairly  within  its  language.  The  plaintiffs 
were  entitled  to  take  a  nonsuit  with  bill  of 
exceptions,  and  to  bring  their  case  here,  for 
a  review  of  the  circuit  court's  action  in  sup- 
presslng  their  depositions. 
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Plaintiffs'  wltneeses,  In  onr  .opinion,  In 
substance  and  effect,  and  wlthont  evasl<»i,  an- 
swered tile  first  croBs-lnterrogatoty.  Prima 
fade,  at  least,  one  who  is  a  native  and  a 
resident  of  a  given  country  la  a  dtlzen  of 
tbat  country.  Moreover,  the  facta  of  nativity, 
date  of  birth,  name,  residence,  and  family 
connections  being  stated,  and  the  inquiry  be- 
ing only  as  to  Identity,  it  Is  not  conceivable 
that  the  fact  of  citizenship  could  be  impor- 
tant. Tbe  first  ground  of  the  motion  to  sup- 
press, therefore,  was  without  merit  Buck- 
ley V.  Cunningham,  84  Ala.  89;  Alcardl  v. 
Strang,  Murray  &  Ck).,  88  Ala.  326. 

The  remaining  grounds  of  the  motion  are 
based  upon  the  supposed  Insufficiency  of  tbe 
exhibits  attached  to  the  d^Kwltions  of  the 
witness  in  response  to  cross-lnterrogatorles 
calling  for  certified  copies  of  the  registration 
of  the  births,  marriage,  and  deaths  of  certain 
persons.  In  one  or  more  Instances  the  paper 
certlfled  is  called  an  "abstract"  from  the  rec- 
ord, and  in  others,  from  a  different  office, 
the  paper  is  called  an  "extract"  from  the  rec- 
ord. In  every  Instance  the  matter  certified 
is  In  form  the  statemaits  as  made  on  the  rec- 
ord, rather  than  statemoits  by  the  officer  of 
what  the  record  contains.  Whether  called 
an  "abstract"  from  the  recoci,  or  an  "ex- 
tract" from 'the  record,  it  is  fairly  apparent. 
In  every  instance,  that  the  contents  of  the 
paper  constitute  an  excerpt  from  the  record — 
a  transcript  of  the  record — and  not  a  state- 
ment by  the  custodian  of  what  he  conceives 
to  be  the  substance  of  the  record.  Bach  of 
these  transcripts  (for  such  we  find  all  of  them 
to  be)  appears  to  have  been  certified  by  the 
custodian  thereof,  and  therefore  each  is  "pre- 
sumptive evidence  of  the  facts  therein  stated, 
as  well  as  of  the  law  or  rule  In  pursuance  of 
which  such  registry  was  made^  and  of  the 
authority  to  certify  the  same."  Code  1898,  § 
1811;  Hawes  v.  State,  88  AU.  87,  69,  70, 
7  South.  302. 

Our  conclusion  therefore  is  that  the  trial 
court  ttred  in  auppressing  plaintiff's  deposi- 
tions, and  that  the  consequent  Judgment  of 
nonsuit  suffered  by  plaintiff  must  be  set 
aside. 

Nonsuit  set  aside,  and  cause  remanded. 

TYSON,  SIMPSON,  and  ANDBB80N,  JX, 
concurring. 


PRANCIS  et  aL  T.  WHITE. 
(Supreme  Court  of  Alabama.    June  80,  1905.) 

1.  SlXXCUTION— SaIX— RXDEMFTION— TkRDSB. 

When  a  purchaser  of  land  at  execution 
aale  ia  absent  from  the  state,  a  tender  for  the 
purpose  of  redemption  must  be  made  by  a  de- 
posit of  the  money  in  court  on  the  filing  a  bill 
to  redeem. 

2.  Same— Failubs  to  Dxliteb  Posbbssioi^— 

BXCUSE. 

Where  the  purchaser  of  land  at  execution 
sale  fails  to  demand  possession,  the  failure  to 
demand  is  a  valid  reason  for  failing  to  deliver 
possession. 

[Eid.  Note. — ^For  cases  In  point,  see  vol.  21, 
Cent  Dig.  Bncution,  {  810.] 


S.  Sahx— Lawrui.  Chaboks— Tkndxb. 

On  a  bill  to  redeem  from  an  execution 
■ale,  allegations  that  defendant  was  absent  from 
the  state,  and  that  plaintiff  had  written  to  him 
repeatedly,  asking  for  an  account  of  the  legal 
charges  on  the  property  which  defendant  claim- 
ed to  have  paid,  had  made  diligent  inquiry,  and 
tendered  into  court  the  amount  of  all  charges 
he  had  been  able  to  ascertain,  showed  a  suffi- 
cient tender  of  the  lawful  charges. 

4.  Saio!— Betebbncx. 

Under  Code  1896,  8  8S17,  authorizing  the 
appointment  of  a  referee  in  proceedings  to  re- 
deem from  an  execution  sale,  where  the  parties 
are  unable  to  a^ree  as  to  the  value  of  improve- 
ments, tbe  appointment  of  a  referee  is  unneces- 
sary where  the  parties  from  whom  it  ia  sought 
to  redeem  are  absent  from  the  state  or  refuse 
to  entertain  any  proposition  as  to  payment  of 
lawful  charges  and  for  improvements. 

5.  Saub— Allegation  ab  to  Terdeb. 

On  a  bill  to  redeem  from  execution  sale, 
an  averment  of  the  tender  of  lawful  charges 
paid  by  the  purchaser  must  state  that  the  mon- 
ey is  paid  into  court. 

6.  Sake— Title  ot  Execdtioh  Defendant. 

The  levy  of  execution  on  land  as  the  prop- 
erty of  the  Judgment  debtor,  and  its  sale  and 
purchase  as  such,  are  conclusive  on  the  pur- 
chaser as  to  the  interest  of  the  execution  de- 
fendant on  the  ffiing  of  a  bill  to  redeem. 

7.  Sake— Tbndeb  to  Several  Ownebs. 

Under  Code  1896,  U  3505,  3507,  giving  an 
execution  defendant  the  right  to  redeem  by  pay- 
ing the  purdiase  money  with  10  per  cent  in- 
terest the  execution  defendant  need  not,  where 
the  purchaser  has  resold  part  of  the  land,  ten- 
der the  full  amount  necessary  to  redeem  all  the 
land  to  each  owner  of  a  part  thereof,  but  he 
may  file  a  bill  to  redeem,  tendering  tbe  amount 
into  court  to  be  distributed. 

8.  Sake— Failube  to  Hake  Txndeb— BxcnsE. 

Where  one  seekine  to  redeem  from  an  exe- 
cution sale  went  to  the  owners  of  a  part  of 
the  land,  and  offered  to  pa^  their  proportion  of 
the  purchase  money  and  mterest  and  to  pay 
for  improvements  and  all  lawful  charges,  and 
they  refused  to  give  any  information  as  to 
charges  or  improvements,  a  tender  was  unneces- 
sary. 

9.  Costs— DiscBETioR  or  Coubt. 

The  matter  of  the  payment  of  costs  rests 
in  the  discretion  of  the  court. 

[Ed.  Note. — ^For  cases  in  point  see  voL  IS, 
Cent  Dig.  Costs.  H  20-25.] 

Appeal  from  Chancery  Court,  Morgan  Coun- 
ty; William  H.  Simpson,  Chancellor. 

Suit  by  B.  B.  White,  as  administrator  of 
the  e&tate  of  C.  O.  Sheats,  deceased,  against 
W.  R.  Francis  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.  Affirmed  in 
part  and  in  part  reversed,  rendered,  and  re- 
manded. 

It  was  averred  in  the  bill  that  executions 
were  issued  against  the  said  C.  O.  Sheata,  and 
were  levied  upon  certain  specifically  describ- 
ed lands;  that  said  lands  were  sold  under 
said  execution,  and  the  said  W.  R.  EYancls 
tiecame  the  purchase'  thereof,  and  tbe  sher- 
iff executed  a  deed  to  said  Francis  for  said 
lands.  The  sixth  paragraph  of  said  bill  re- 
lating to  tbe  possession  of  said  lands  by  said 
Sheats  is  copied  In  the  opinion.  It  was  then 
averred  in  the  bill  that  the  said  Francis  had 
made  no  improvem«its  on  said  lands,  ao  far 
as  the  complainant  knew ;  that  the  com- 
plainant had  written  to  the  defendant  Frau- 
ds making  inquiry  as  to  tbe  value  of  any  im- 
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prorements  that  he  may  have  made  upon  said 
lands,  and  was  wlUlng  to  pay  tberefor,  and 
offered  in  liis  bill  to  do  bo;  that  complain- 
ant had  had  no  (^porttmlty  to  treat  with  de- 
fendant Francis  as  to  such  improTements  ex- 
cept by  correspondence,  and  that  defendant 
Franda  had  failed  to  answer  complainant** 
letters;  that  complainant  has  been  unable  to 
make  a  tender  to  said  Francis  of  the  amonnt 
paid  by  him  for  said  lands  at  said  ezecation 
sale,  and  10  per  cent  per  annum  thoreon 
since  said  sale,  together  with  all  lawful  char- 
ges, for  the  reason  that,  the  said  Francis 
bad  been  absent  from  the  state  for  a  number 
of  months  after  said  purchase,  and,  before 
going,  bad  stated  his  intention  of  remaining 
a?ray  until  after  a  certain  designated  time, 
which  was  after  the  expiration  of  the  time 
allowed  the  complainant  to  redeem  said  prop- 
oly  from  under  the  execution  sale ;  that  the 
complainant  has  written  to  the  defendant 
Francis  repeatedly  since  his  departure,  rela- 
tive to  his  purpose  to  redeem  said  lands,  and 
has  addressed  his  letters,  postage  prepaid, 
to  said  Francis  to  the  post-office  address 
where  he  had  gone,  but  has  received  no  reply. 
The  bill  'then  contains  the  following  arer- 
ment:  "The  complainant  hereby  offers,  t«i- 
ioB,  and  pays  into  court  for  the  defendant 
Francis  the  sum  of  $283.35,  the  amount  of 
defendant  Francis's  purchase  at  said  execu- 
tion sale,  and  the  further  sum  of  $56.67,  be- 
ing 10  p»  cent  interest  on  the  amount  paid 
by  the  defendant  for  said  lands  for  two 
years,  as  well  as  the  sum  of  $125.25,  taxes 
paid,  as  far  as  complainant  can  ascertain,  by 
defendant,  on  said  lands  since  his  purchase 
thereof;  also,  $18.20,  interest  on  same. 
Complainant  has  by  diligent  InQuiry  ascer- 
tained that  said  defendant  Francis  has  paid 
to  the  dty  of  Decatur,  Alabama,  on  the 
pro  rata  of  part  of  said  property,  of  the 
special  assessment  levied  by  the  city  au- 
thorities on  the  property  of  said  town,  the 
sum  of  $310.43,  which  is  herewith  tendered 
and  offered  to  said  defendant,  as  well  as  the 
further  sum  of  $41.76,  legal  interest  on  the 
amount  of  said  assessment"  The  bill,  then 
ccmtinulng,  avers  that  the  complainant  has 
diligently  Inquired  and  searched  for  infor- 
mation respecting  the  amount  of  lawful  char- 
ges against  said  property  held  by  the  de- 
fendant Francis,  but  has  been  unable  to  as- 
certain them;  that  he  is  ready,  able,  and 
willing  to  pay  all  lawful  charges  whldi  the 
defendant  has  or  holds  against  said  lands, 
and  submits  himself  to  the  Jurisdiction  of 
the  court;  and  further  avers  that  be  has 
been  unable  to  ascertain  the  correct  amount 
of  lawful  charges  claimed  by  said  defoidant 
upon  said  lands,  otherwise  than  has  been 
lAove  stated;  and  he  tenders  said  amounts, 
and  avers  his  willingness  and  readiness  to 
abide  the  decree  of  the  said  court  It  is 
then  averred  in  the  bill  that  subsequent  to 
the  parchase  oC  the  said  lands  by  the  said 
Frands  be  sold  and  conveyed  to  the  defend- 
ant Nelson  Campbell  a  certain  designated 


portion  of  said  lands,  wbi<*h  is  spedflcally 
described,  and  that  subsequoit  to  said  pur- 
chase he  sold  and  conveyed  to  the  defendant 
Foster  H.  Pointer  a  certain  portion  of  said 
lands,  which  is  specifically  described;  that 
"the  sales  to  said  Campbell  and  Pointer  so 
complicated  the  apportionment  and  redemp- 
tion money  as  to  render  necessary  a  Judicial 
investlgaticm  of  the  relative  values  of  the 
parcels  so  ccmveyed,  as  compared  with  the 
whole,  and  to  adjudicate  the  part,  if  any,  of 
the  purchase  money  tendered  and  paid  into 
court  by  the  complainant  to  be  awarded  to 
the  said  Pointer  and  the  said  Campbell  on 
redemption."  It  was  then  averred  in'  the 
bill  that  the  complainant  had  ascertained 
that  the  defendant  Francis  had  paid  a  desig- 
nated amount  as  municipal  taxes,  which  said 
amount  the  complainant  tendered. and  paid 
into  court  for  the  said  Francis,  as  well  as 
the  Interest  thereon.  It  was  further  aver- 
red in  the  bill  that  prior  to  the  filing  of  the 
bUl  the  complainant  went  to  the  said  Foster 
H.  Pointer  and  Nelson  Campbell,  respective- 
ly, and  offered  to  pay  to  each  of  them,  re- 
spectively, all  lawful  charges,  the  value  of 
all  permanent  improvements  placed  by  each 
of  them  on  the  property  purchased  by  them 
of  Francis,  and  inquired  and  sought  to  ascer- 
tain from  each  of  them  the  value  of  the  im- 
provements, if  any,  which  either  of  them  had 
placed  upon  the  respective  parcels  or  por- 
tions of  the  property  that  be  had  purchased 
from  the  said  Francis,  and  also  offered  to 
pay  a  Just  and  proper  proportion  of  the  pur- 
chase money  bid  by  said  Francis,  but  that 
said  Pointer  and  Campbell  each  peremptorily 
refused  to  accept  said  proposition,  and  re- 
fused to  discuss  the  value  of  the  permtuient 
improvements  placed  by  either  of  them  upon 
said  property,  and  refused  to  receive  any 
compensation  therefor,  and  refused  to  name 
or  claim  any  sum  for  the  lawful  charges; 
that,  therefore,  the  complainant  offers  to  pay 
the  value  of  all  permanent  improvements,  the 
value  of  the  lawful  charges,  and  a  proper 
proportion  of  the  purchase  money  paid  by 
said  Frands.  The  prayer  of  the  bill  was  that 
the  complainant  be  decreed  to  be  oititled  to 
redeem  said  lands,  that  the  amount  necessary 
to  be  paid  to  the  defendants,  and  each  of 
them,  be  ascertained,  and  that  the  defendants 
be  required  to  accept  said  sums,  and  that 
upon  the  payment  thereof  they  be  required 
to  execute  proper  Qpnveyances  of  their  right- 
title,  claim,  and  interest  in  and  to  said  lands 
to  the  complainant 

The  defendants  demurred  to  the  bill,  and 
assigned  many  grounds  of  demurrer,  which, 
for  convenience  of  reference  in  connection' 
with  the  opinion,  are  set  forth  as  follows: 
The  4th,  6th,  7th,  8th,  15th,  16th,  and  32d 
grounds  of  demurrer,  the  overruling  of  wbldi' 
constitutes  the  4th,  6th,  7th,  8th,  15th,  16th, 
and  27th  assignments  of  error,  were  as  fol- 
lows: "(4)  The  complainant  does  not  offer 
in  his  bill  to  pay  all  lawful  charges  upon 
said  lands  other  than  those  for  which  tender- 
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Is  made  Into  conrt."  "(6)  The  complainant 
does  not  tender  and  bring  Into  court  the 
money  for  all  lawful  charges  necessary  to 
be  paid  before  redemption.  (7)  The  bill 
does  not  deny  that  there  were  lawful  char- 
ges other  them  those  described  in  the  bill. 
(8)  It  appears  ftx>m  the  bill  that  the  com- 
plainant has  not  tendered  into  court  the 
money  for  all  lawful  charges  held  by  defend- 
ant Francis  against  said  land."  "(15)  Ig- 
norance upon  the  part  of  complainant  re- 
specting the  amount  of  lawful  charges 
against  said  property  held  by  the  defendant 
does  not  excuse  the  complainant  from  ten- 
dering into  court,  in  money,  the  amount  of 
lawful  charges  against  said  property.  (18) 
The  failure  or  refusal  of  defendants  to  in- 
form complainant  of  the  Iawfu>  charges  on 
said  lands,  and  the  value  thereof,  is  no  ex- 
cuse for  the  failure  of  complainant  to  ten- 
der into  court,  in  money,  the  value  and 
amount  of  all  of  said  charges."  "(32)  The 
averments  of  the  bill  show  that  there  are 
other  lawful  charg^es,  known  to  complainant, 
against  the  property  sought  to  be  redeemed, 
for  which  complainant  has  not  made  ten- 
der by  paying  the  money  into  court"  The 
1st,  2d,  28th,  and  2&th  grounds  of  demurs 
rer,  the  overruling  of  which  constitutes  the 
Ist,  2d,  26tli,  and  31st  assignments  of  er- 
ror, were  as  follows:  "(1)  It  does  not'  ap- 
pear from  said  bill  that  C.  O.  Sheats,  com- 
plainant's intestate,  owned  any  right,  tltle^ 
or  interest  in  the  lands  sought  to  be  re- 
deemed. (2)  The  bill  does  not  show  wliat 
Interest  the  complainant  seeks  to  redeem 
in  the  lands  described  therein."  "(28)  The 
averment  of  the  bill  falls  to  show  what 
right,  title,  or  interest  G.  O.  Sheats  had  In 
the  lands  sought  to  be  redeemed  at  the  time 
of  the  execution  sale.  (29)  The  averment 
«t  the  bill  fails  to  show  what  right,  title, 
or  interest  CX  C.  Sheats  had  in  the  lands 
sought  to  be  redeemed  at  the  time  of  his 
^eath."  The  &th  and  10th  grounds  of  demur- 
rer were  as  follows:  "(9)  It  Is  not  averred 
In  the  bill  that  complainant  had  no  means 
of  ascertaining  the  value  of  permanent  im- 
provements placed  on  part  of  the  land,  there- 
in described,  by  Foster  H.  Pointer.  (10) 
It  Is  not  averred  in  the  bill  that  complain- 
ant had  no  means  of  ascertaining  the  value 
of  permanent  improvements  placed  oh  a  part 
of  the  land,  therein  described,  by  Nelson 
Campbell."  The  11th,  12th,  13th,  and  14th 
grounds  of  demurrer,  the  overruling  of  which 
■constitutes  the  bases  of  the  11th,  12th,  13th, 
and  14th  assignments  of  error,  were  as  fol- 
lows: "(11)  It  is  not  averred  in  said  bill 
that  the  complainant  had  no  means  of  as- 
certaining the  existence  of  nil  lawful  ctiar- 
ges  against  said  lands.  (12)  The  bill  fails 
to  allege  that  complainant  had  no  means  of 
ascertaining  the  amount  due  for  lawful 
charges  on  said  lands.  (13)  The  bill  does 
not  show  what  dlligrence  the  complainant 
has  exercised  In  ascertaining  or  attempting 
to  ascertain  the  lawful  charges.    (14)  The 


allegation  of  said  bill,  tbat  complainant  has 
diligently  inquired  and  searched  for  informa- 
tion respecting  the  amount  of  lawful  charges 
against  said  property  held  by  the  defendant 
Francis,  is  a  conclusion  of  the  pleader,  and 
no  facts  are  stated  showing  diligence  upon 
ttie  part  of  complainant."  The  22d  ground 
of  demurrer,  the  overruling  of  which  con- 
stitutes the  basis  of  the  22d  assignment  of 
error,  was  as  follows:  "(22)  The  bill  ia  not 
accompanied  with  the  amount  of  money  nec- 
essary to  defray  the  expense  of  executing 
titles  from  the  defendants  to  complainant" 
The  defendants  also  moved  to  dismiss  the 
bill  for  want  of  equity.  Upon  the  submis- 
sion of  the  case  upon  the  demurrers  and  mo- 
tions to  dismiss  for  want  of  equity,  the  chan- 
cellor overruled  the  demurrers  and  said  mo- 
tions. 

C.  0.  Harris  and  Callahan  &  Harris,  for 
appellants.    EL  W.  Godbey,  for  appellee. 

SIMPSON,  J.  This  is  a  biU  filed  by  ap- 
pellee, as  administrator  of  the  estate  of  O.  C 
Sheats,  for  the  purpose  of  redeeming  certain 
real  estate,  which  was  sold  under  executions 
against  said  Sheats,  in  his  lifetime,  the  ap- 
pellant Francis  being  the  purchaser,  and  ap- 
pellants Pointer  and  Campbell  b^ng  pur- 
chasers, severally,  of  portions  of  said  real 
estate.  The  appeal  Is  from  the  decree  of 
the  chancery  court  overmling  the  demurrer 
to  the  bill,  and  the  motion  to  dismiss  the 
same  for  want  of  equity. 

Appellants'  brief  discusses  together  as- 
signments of  error  Nos.  4,  6,  7,  8,  16, 16,  and 
27,  and  Is  correct  in  the  contention  that 
the  complainant's  rights  depend  upon  a  com- 
pliance with  statutory  requirements  in  re- 
gard to  the  redemption  of  real  estate.  The 
right  of  redemption  is  a  personal  privilege, 
and  in  order  to  avail  himself  of  the  right 
the  complainant  must  show  "that  he  has  not 
failed  to  do  what  the  law  requires,  In  order 
to  Invest  him  with  the  right  he  seeks  to  en- 
force," or  must  show  some  valid  reason  for 
his  failure  In  any  particular.  Burke  r. 
Brewer  (Ala.)  82  South.  602;  Henderson  r. 
Hambrick  (Ala.)  29  South.  924.  When  the 
purchaser  is  absent  from  the  state,  a  ten- 
der, to  be  sufficient  must  be  made  by  a  de- 
posit of  the  money  in  court  on  the  filing 
of  the  bill,  and  the  absence  of  the  purchaser 
or  his  vendee  from  the  state  excuses  the  ten- 
der in  person  and  authorizes  the  filing  of  the 
bill.  Beebe  v.  Buxton,  99  Ala.  117, 12  South. 
567;  Lehman,  Durr  Sc  Co.  v.  OoUins,  69  Ala. 
127,  182.  The  bill  alleges  that  "none  of  It 
was  in  the  actual  possession  of  said  O.  O. 
Sheats,  but  such  of  it  as  was  not  bare  and 
vacant  and  as  was  susceptible  of  actual 
possession,  was  in  the  possession  of  ten- 
ants. If  complainant  Is  mistaken  In  this 
averment  he  avers  that  no  demand  has  ever 
been  made  tot  possession  by  the  d^endant 
Francis  of  the  said  C.  C.  Sheats,  and  that, 
if  said  O.  C  Sheata  remained  or  continued 
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in  posKBBlon,  be  did  bo  by  and  witb  tbe 
consent  ot  tbe  defendant  Francis."  Where 
tbe  purchaser  made  no  demand  for  posses- 
sion, tbe  failure  to  demand  Is  a  valid  reason 
for  falling  to  deliver  possession.  Baker  v. 
Bnrdeehaw,  132  Ala.  166,  81  South.  487; 
Harden  t.  Oolllns,  36  South.  357,  188  Ala. 
399,  100  Am.  St  Rep.  42.  The  statute  pro- 
vides the  course  to  pursue  if  tbe  land  Is  in 
possession  of  tenants.  Code  1886,  8  3006. 
We  bold  that  tbe  averments  of  tbe  bill  ware 
taffident  to  dispense  with  tbe  avoment  of 
dellveiy  of  possession  on  demand. 

It  is  insisted  that  it  Is  tbe  duty  of  the 
party  seeking  to  redeem  to  ascertain  at  his 
peril  what  tbe  lawful  charges  are,  and  to  ten- 
der tbem,  and  that  Ignorance  of  improve- 
ments or  their  value,  or  of  the  lawful  char- 
ges, will  not  excuse  blm,  and  In  fact  nothing 
win  excuse  him  exc^t  the  "conduct  or  agree- 
moit  of  tbe  purchaser,"  and  that  these  words 
(used  In  tbe  case  of  Spoor  v.  Phillips,  27  Ala. 
197)  mean  that  tbe  purchaser  must  have  been 
guilty  of  some  iwsltively  wrongful  conduct 
or  act,  such  as  misinforming  the  proposed  re- 
demptloner,  and  that  the  efTect  of  tbe  pur- 
diaser  leaving  the  state  relieves  only  from 
the  necessity  of  making  the  tender  in  per- 
son, and  not  from  tbe  duty  of  ascertaining, 
at  bis  peril,  what  tbe  lawful  charges  are. 
The  law  does  not  require  Impossible  things  of 
any  one.  The  averments  of  tbe  bUI  show  that 
Francis  has  absented  himself  from  the  state; 
that  complainant  has  made  diligent  inquiry 
to  ascertain  bis  post-ofiSce  address,  baa  writ- 
ten to  him  repeatedly  asking  for  an  account 
of  tbe  lawful  charges  claimed  by  him  to  have 
been  paid,  has  also  requested  both  of  bis  ven- 
dees to  Inform  him  what  lawful  charges  are 
claimed  by  tbem,  and  they  have  refused  to 
give  any  information.  Complainant  has  also 
made  diligent  inquiry  as  to  lawful  charges, 
has  tendered  into  court  tbe  amount  of  all 
that  he  has  been  able  to  ascertain,  and  oflTers 
to  pay  all  lawful  charges  which  may  l>e  as- 
certained under  the  orders  of  the  court.  This 
court,  speaking  through  Chief  Justice  Brick- 
ell,  has  said:  "Upon  the  purchaser,  or  party 
In  poasession,  claiming  compensation  for  per- 
manent improvements,  rests  tbe  duty  of  in- 
forming tbe  party  coming  to  redeem  of  tbe 
character  and  extent  of  the  claim."  Cramer 
V.  Watson,  73  Ala.  133;  Prlcbard  v.  Sweeney, 
109  Ala.  650,  19  South.  730.  Tbe  averments 
of  the  bill  in  this  case  show  a  sufficient  tender 
of  the  lawful  charges.  Harden  v.  Collins, 
188  Ala.  899,  SO  South.  307,  100  Am.  St.  Rep. 
42 ;  Baker  v.  Burdeshaw,  supra.  In  the  case 
of  Long  V.  Slade,  121  Ala.  267,  26  South.  31, 
retecreO.  to  by  appellant,  there  was  no  ten- 
der made  in  court  at  all ;  while  In  tbe  case 
at  bar  tbe  bill  shows  that  the  purchase  mon- 
ey and  10  per  cent  and  tbe  amount  of  all 
tbe  diarges  which  complainant  has  been  able 
to  aaoertaln,  with  one  omission  hereinafter 
noted,  have  been  deposited  in  court,  and  the 
bill  offers  to  pay  all  charges  which  may  be 
aacotained.  Tbe  only  things  wlilcb  prevent 
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a  full  tender  are  tbe  absence  of  Francis  from 
tbe  state  (alleged  in  the  bill  to  be  for  tbe  very 
purpose  of  preventing  a  tender)  and  the  re- 
fusal of  the  other  defendants  to  give  infor- 
mation. 

Section  8017  of  tbe  Code  of  1896  refers  only 
to  tbe  case  where  the  "parties  cannot  agree 
upon  the  value  of  improvements,"  which  pre- 
supposes that  they  are  Informed  as  to  what 
the  Improvements  are,  and  are  willing  to 
treat  with  each  other  as  to  their  value;  but 
when  one  party  remains  outside  of  the  state, 
and  will  not  even  communicate  with  the  party 
proposing  to  redeem,  and  tbe  others  "refuse 
to  entertain  any  proposition  whatever  for 
compensation,"  and  refuse  "to  accept  any  pay- 
ment" for  "lawful"  charges,  there  is  nothing 
to  appoint  a  referee  for.  It  is  a  general  prin- 
ciple of  law  that  "tbe  law  does  not  compel 
one  to  do  vain  or  useless  things.  •  •  • 
An  actual  tender  of  perforrmance  may  be  ex- 
cused when  there  Is  a  willingness  and  an 
ability  to  perform,  and  actual  performance 
has  been  prevented,  or  expressly  walveid,  by 
tbe  parties  to  whom  performance  is  due." 
28  Am.  ft  Bug.  Ency.  Law  (2d  Ed.)  p.  6. 

With  regard  to  the  $310.43  which  the  bill 
shows  complalbant  has  ascertained  was  paid 
for  sewer  tax  on  the  property  by  said  Fran- 
cis, tbe  averment,  in  the  bill,  of  tender,  la 
not  sufficient,  inasmuch  as  it  falls  to  aver 
that  the  amount  is  paid  into  court  21  Ency. 
Pi.  ft  Pr.  666;  Christian  v.  N.  F.  I.  Co.,  101 
Ala.  642,  14  South.  374;  Caldwell  t.  Smith, 
77  Ala.  164 ;  Booth  v.  Comegys,  Minor,  201. 

Referring  to  tbe  26th,  31st  2nd,  and  1st 
assignments  of  error,  which  refer  to  the  own- 
ership of  complainant's  Intestate  in  tbe  lands: 
"The  levy  of  the  execution  on  land  as  the 
property  of  the  debtor,  and  its  sale  and  pur- 
chase as  such,  are  conclusive  on  the  purchas- 
er." The  allegations  of  tbe  bill  make  out  a 
prima  fade  case  In  favor  of  the  complainant 
on  that  pobat,  and  if  there  be  any  facts  to  tbe 
contrary  It  is  mattw  of  defense. 

It  is  next  Insisted  by  appellant  that,  as  a 
prerequisite  to  tbe  filing  of  tbe  bill  in  tills 
case,  tbe  complainant  must  show  that  he  baa 
made  a  tender,  in  accordance  with  tbe  stat- 
ute, and  that,  as  the  vendee  is  tbe  party  en- 
titled to  tbe  redemption  money  where  prop- 
erty has  been  sold,  the  tender  must  have  been 
made  to  both  Campbell  and  Pointer  (tbe  pur- 
chasers of  portions  of  tbe  land)  as  well  aa  to 
the  original  purchaser,  Francis,  and  that,  aa 
tbe  statute  has  made  no  provision  for  pro 
rata  payment,  nor  for  redeeming  any  portion 
of  tbe  land  less  than  tbe  whole,  therefore  the 
tender  should  be  of  tbe  entire  amount  neces- 
sary to  redeem  the  whole,  to  each  of  tbe  par- 
ties in  interest  thus  making  it  necessary,  in 
this  case,  for  tbe  party  proposing  to  redeem 
to  tender  three  times  tbe  amount  necessary  to 
redeem  the  land.  Then,  if  be  tenders  in  this 
manner,  each  person  can  receive  tbe  amount 
tendered,  and,  if  they  should  prove  to  be  In- 
solvent, tbe  debtor  might  lose  two-tbirds  of 
talB  money;    and  by  tbe  operation  of  this 
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kind  of  process  It  wonld  always  be  in  tbe 
power  of  a  purchaser  at  executl<m  sale  to 
absolutely  deprive  tbe  debtor  of  the  right  of 
redemption  which  the  statute  gives  him.  Yet 
the  point  Is  not  without  difficulty,  owing  to 
the  fact  that  the  lawmakers  do  not  seem  to 
have  anticipated  just  such  a  state  of  affairs 
as  here  exists,  and  we  have  not  been  able 
to  find  any  case  exactly  in  point 

Let  TI8  see  then  how  the  matter  stands,  ac- 
cording to  our  statutes.  Sections  3505  and 
3507  of  our  Code,  of  1896,  certainly  give  to 
tbe  Judgment  debtor  the  right  to  redeem  the 
entire  tract  of  land  by  paying  "the  purchase 
money  with  ten  per  cent  per  annum  there- 
on, and  all  lawful  charges,"  and  it  is  not  in 
tbe  power  of  the  purchaser  or  any  one  else 
to  deprive  him  of  that  right;  and,  according 
to  well-recognized  principles  of  equity,  If,  by 
tbe  act  of  tbe  purchaser  himself,  matters 
have  been  soadjusted  that  the  debtor  cannot 
comply  with  the  statute  by  tendering  the- 
requlred  money,  in  accordance  with  the  stat- 
ute, then  said  purchaser  is  estopped  from 
complaining  that  such  tender  has  not  been 
made.  We  have  then  here  an  absolute  right 
without  any  remedy  provided  by  law.  The 
complainant  has  tbe  right  under  the  statute, 
to  redeem  all  of  tbe  land  by  paying  once  what 
the  statute  requires,  and  yet  he  cannot  make 
the  payment  because  the  purchaser  has  ab- 
sented himself  from  tbe  state,  and  has  con- 
veyed parcels  of  tbe  land  to  Campbell  and 
Pointer.  He  has  no  right  to  pay  to  either  of 
them  that  part  of  the  redemption  money 
which  belongs  to  the  other,  and  yet  he  has 
no  authority  to  apportion  it  and  redeem  the 
parcels  separately.  Is  not  this,  then,  according 
to  the  first  principles  of  equity  Jurisprudence, 
a  case  which  suggests  the  resort  to  a  court  of 
equity?  Upon  these  very  grounds  he  comes 
Into  a  court  of  equity,  pays  tbe  money,  which 
tbe  law  requires,  into  court  and  asks  tbe 
court  to  distribute  it  to  the  parties  according 
to  their  interests  and  rights,  and  further  of- 
fers to  do  and  pay  whatever.  In  addition 
thereto,  may  be  Just  and  equitable,  in  the  es- 
timation of  the  court  It  certainly  then  can- 
not be  urged,  against  his  right  to  Invoke  the 
aid  of  a  court  of  equity,  that  he  did  not  pre- 
viously do  the  thing  which  be  could  not  do, 
and  his  inability  to  do  which  formed  tbe 
ground  of  bis  right  to  come  Into  equity.  In 
tbe  Baker  v.  Burdesbaw  Case,  supra,  this 
court  held  that  If  "a  proper  tender  is  render- 
ed Impracticable  by  the  act  of  the  person  to 
whom  it  Is  due,  that  fact  will,  on  proper  aver- 
ments, be  sufficient  to  excuse  a  failure  to  ten- 
der." Page  168  of  132  Ala.,  page  487  of  31 
South.  There  was  no  error  in  overruling 
causes  of  demurrer  numbered  9  and  10. 

Complainant  went  to  Campbell  and  Pointer, 
and  offered  to  pay  them,  not  only  their  pro- 
portion of  tbe  purchase  money  with  10  i>er 
cent,  but  also  for  all  i)ermanent  improve- 
ments and  lawful  charges,  and  they  refused 
to  give  him  any  Information  and  refused  to 
receive   compensation.     This    absolved   him 


from  any  farther  duty  In  regard  to  those 
mtitters.  Cramer  v.  Watson  and  Prlchard  v. 
Sweeney,  supra. 

What  has  been  said  disposes  also  of  aaslgn- 
ments  11,  12,  18,  and  14,  which  are  not  sus- 
tained. 

The  twenty-second  assignmmt  of  error  rais- 
es tbe  point  that  the  cost  of  executing  the 
deed  should  have  been  included  in  tbe  tendw 
and  should  have  been  paid  into  court  When 
the  complainant  offered  to  pay  all  lawful 
charges  and  asked  for  information  as  to  their 
amount,  this  Item  should  have  been  included 
with  others;  but  one  defendant  refused  to 
communicate  with  him,  and  the  others  re- 
fused absolutely  to  treat  wltb  him  or  receive 
anything,  and  when  he  flies  his  bill  in  court 
It  is  not  necessary  to  make  a  deposit  of  this 
small  amount,  as  tbe  conveyance  will  be  made 
under  the  orders  of  the  court  and  the  amount 
will  become  a  part  of  the  court  costs. 

There  was  no  error  In  the  court's  overrul- 
ing tbe  motion  to  dismiss  the  bill  for  want  of 
equity,  as  the  law  presumes  all  amendable 
defects  to  be  amended  on  this  motion,  and  the 
matter  which  has  been  pointed  out  i^  which 
the  demurrer  was  well  taken,  would  not  Jus- 
tify tbe  court  in  dismissing  the  bill  for  want 
of  equity. 

The  matter  of  the  payment  of  costs  rests 
within  tbe  discretion  of  the  courts.  Falkner 
T.  Campbell  Printing,  etc.,  Co.,  74  Ala.  360, 
364;  Allen  v.  Lewis,  74  Ala.  879;  Gray  t. 
Gray,  16  Ala.  778. 

The  decree  of  the  court  lo  so  far  as  It 
overruled  the  motion  to  dismiss  the  bill  for 
want  of  equity,  Is  affirmed,  but  for  the  ernn- 
in  falling  to  sustain  the  cause  of  demurrer 
stated,  the  case  is  reversed,  and  a  decree  will 
be  here  entered  sustaining  the  demurrer,  an<l 
the  cause  is  remanded. 

Affirmed  In  part  and  In  part  reversed,  ren- 
dered, and  remanded. 

McCLELLAN,  O.  X,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


WILSON  at  al.  t.  MILLER. 
(Supreme  Court  of  Alabama.    Feb.  16,  1905.) 

INJUNCTIOR— CANOKLLtA.TION    OF    IHSTBUMEMTS 

—Fraud— Remedy  at  Law. 

The  prosecution  of  an  ejectment  salt  will 
not  be  enjoined,  nor  the  deed  under  which  plain- 
tiffs therein  claim  canceled,  on  the  ground  that 
the  deed  and  the  record  thereof  have  been  fraud- 
ulently altered. 

Haralson,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Bibb  Oonn- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Action  by  John  W.  MlUer  against  Fayette 
Wilson  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Rehearing  dmled  June  30,  180S. 

The  averments  of  the  bill  were  to  tbe  effect 
that  the  complainant  bought  the  lands  In 
1883  from  one  Walter  D.  Wilson,  who  ezecnt- 
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ed  a  deed  to  complainant,  and  put  blm  in  pos- 
session, and  that  he  was  still  In  possession; 
that  said  Wilson  was  at  the  time  and  had 
been  for  several  years  prior  to  the  convey- 
ance. In  possession  of  the  premises,  claiming 
rnider  a  deed  execnted  to  him  by  one  W.  J. 
Wilson  and  Orace  B.  Wilson  bis  wife;  that 
said  W.  J.  Wilson  and  Grace  B.  Wilson  con- 
veyed the  lands  to  said  Walter  D.  Wilson 
by  deed  In  1879 ;  that  the  lands  were  convey- 
ed to  said  W.  J.  Wilson  by  one  James  Hill, 
who  was  the  father  of  the  said  Grace  E.  Wil- 
son, by  deed  dated  July  30th,  1874,  and  duly 
recorded  on  that  day ;  that  the  lands  had  been 
owned  and  possessed  by  the  said  Hill  for 
many  years  prior  thereto. 

The  bill  further  averred  the  bringing  of  an 
action  of  ejectment  against  the  complainant, 
by  the  defendants,  who  were  tbe  children  of 
said  Grace  E.  Wilson,  who  was  then  dead;  that 
tbey  based  their  claim  to  the  lands  described 
in  the  bill  npon  an  alleged  deed  said  to  have 
been  execnted  by  James  Hill  to  said  Grace 
B.  Wilson,  for  life,  with  remainder  to  her 
children,  which  deed  was  prior  to  July,  1874, 
and  bore  an  endorsement  purporting  to  show 
that  the  same  was  filed  for  record  on  the  5tb 
day  of  April,  1874.  Clomplainants  alleged 
that  said  deed  was  In  fact  not  executed  until 
long  after  July,  1874,  and  that  the  date  there- 
of, and  the  certificate  of  registration  were 
fraudulently  altered,  to  make  it  appear  that 
it  was  execnted  prior  to  the  date  of  the  deed 
under  which  complainant  claimed.  The  bill 
also  alleged  that  said  deed  to  Grace  E.  Wil- 
son was,  as  execnted,  a  conveyance  in  fee  to 
her,  but  was  subsequently  fraudulently  altered 
so  as  to  grant  her  a  life  estate  only,  with  re- 
mainder to  her  children. 

The  bill  prayed  for  an  Injunction  of  the 
action  of  ejectmNit,  and  that  the  said  deed 
to  Grace  E.  Wilson  be  canceled  as  a  cloud  up- 
<Mi  the  title  of  the  complainant 

W.  W.  Lavender  and  J.  M.  McMaster,  for 
appellants.  Logan  &  VandeGraaf,  for  ap- 
pellee. 

HARALSON,  J.  It  is  familiar  "that  a 
court  of  equity  will  not  take  Jurisdiction, 
when  there  is  a  clear,  complete  and  adequate 
remedy  at  law.  The  mere  intervention  of 
fraud,  no  discovery  or  any  special  equitable 
relief  being  sought,  will  not  authorize  a  court 
of  chancery  to  grant  relief,  or  entertain  con- 
corrent  Jurisdiction  with  the  court  of  law, 
in  cases  cognizable  at  law."  Youngblood  v. 
Toungblood,  94  Ala.  480;  Peeples  v.  Burns, 
77  Ala.  292. 

It  is  also  true  that  "a  court  of  equity  is  re- 
luctant to  interpose  by  injunction  against  an 
ejectment  at  law,  founded  on  a  legal  title  the 
plalntiif  la  fairly  proceeding  to  establish.  An 
equitable  case,  a  case  of  purely  equitable 
cognijotnce,  must  be  made  to  appear,  before 
tbe  court  will  Interpose  to  restrain  the  pro- 
ceedings in  the  action."  Kerr  on  Injunc- 
tions, 26;   Lehman  v.  Shook,  69  Ala.  492. 

One  of  tbe  well  recognized  grounds  of  equi- 


ty Jurisdiction,  Is  to  remove  clouds  from  ti- 
tles, when  the  deed  or  other  instrument  or 
proceeding  constituting  tbe  cloud  may  be  used 
to  Injuriously  or  vexatlously  embarrass  or  af- 
fect a  plalntUTs  title.  "A  court  of  equity  will 
not  Interpose  to  prevent  or  remove  a  cloud 
which  can  only  be  shown  to  be  prima  facie 
a  good  title,  by  leaving  the  plaintlflTs  title 
entirely  out  of  view.  It  Is  always  assumed, 
when  tbe  court  Interferes,  that  the  title  of 
the  party  complaining  is  aftected  by  a  hostile 
title,  apparently  good,  but  really  defective 
and  inequitable  by  something  not  appearing 
on  its  face.  •  •  •  Would  the  owner  of 
the  property,  in  an  action  of  ejectment 
brought  by  the  adverse  party,  founded  upon 
the  deed,  be  required  to  offer  evidence  to  de- 
feat a  recovery?  If  such  proof  should  be 
necessary,  the  cloud  would  exist  If  the 
proof  would  be  unneces.saTy,  no  shade  would 
be  cast  by  the  presence  of  the  deed."  Tor- 
roit  Fire  Engine  Go.  v.  City  of  Mobile,  101 
Ala.  563,  14  South.  557. 

Such  a  bill  will  not  be  entertained  when 
the  complainant  is  not  in  possession,  unless 
he  shows  some  special  equity, — some  ob- 
stacle, or  Impediment  which  would  prevent 
or  embarrass  the  assertion  of  his  rights  at 
law.  Plant  v.  Barclay,  56  Ala.  561.  Such 
bills  can  only  be  maintained,  as  has  been 
held,  in  the  absence  of  some  special  ground  of 
equity  jurisdiction,  by  parties  who  are  in 
possession.  They  alone  need  such  remedial 
assistance,  for  they  cannot  Institute  a  suit  at 
law  to  test  the  rival  title.  Smith's  Ex'r  v. 
Cocbrell,  66  Ala.  83. 

This,  however,  as  was  said  by  Brlckell,  O. 
J.,  in  Lehman  v.  Shook,  69  Ala.  493,  is  "only 
one  of  the  reasons  for  which  tbe  court  inter- 
venes. There  are  other  and  broader  reasons 
— the  prevention  of  litigation,  the  protection 
of  the  true  title  and  tbe  possession,  and  be- 
cause it  is  the  real  Interest  of  both  parties, 
and  promotive  of  right  and  justice,  that  the 
precise  state  of  the  title  be  known,  if  all  are 
acting  bona  flde;  and  if  not  that  a  merely 
colorable  and  pretended  claim  is  a  fraud  upon 
tbe  real  owner,  and  as  such  should  be  ex- 
tinguished.   1  Story's  Eq.  S  711a." 

Indeed,  the  case  referred  to  seems  to  be  an 
adjudication  of  tbe  one  in  hand.  There,  the 
complainants  were  in  possession  of  the  land, 
and  an  ejectment  suit  had  been  brought  by 
the  defendant  and  was  pending  against  them. 
The  complainants  who  were  Judgment  cred- 
itors of  W.  T.  Shook,  under  a  bill  filed  for  the 
purpose,  were  by  the  decree  of  tbe  court,  let 
in  to  redeem  tbe  lands  In  question,  sold  un- 
der the  power  in  the  mortgage  by  said  W.  T. 
Shook  and  were  put  in  possession  of  the  lands 
by  the  decree  on  the  80th  of  January,  1878. 
On  tbe  10th  of  June,  1873,  said  W.  T.  Shook 
had  executed  to  the  defendants,  Laura  E. 
Shook  and  Hester  E.  Hodges,  the  deed,  tbe 
bill  was  filed  to  cancel.  This  deed  recited  the 
consideration  to  be  $3,000.00  and  was  filed  for 
record  on  the  Ist  of  December,  1873.  The 
bin  charged  that  the  recital  in  the  deed  as  to 
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the  consldenrtloD  was  false;  that  the  deed 
was  Toluntary  and  made  to  the  defendants 
by  the  grantor,  who  was  thm  Insolvent,  with 
Intent  to  hinder,  delay  and  defraud  bis  cred- 
itors. On  the  14th  of  February,  1879,  the 
defoidanta  In  that  suit  commenced  said  ac- 
tion of  ejectment  to  recover  from  complain- 
ants, the  land  mentioned  In  the  deed,  when, 
on  the  25th  of  April,  1879,  the  complainants 
filed  the  bill  to  cancel  said  deed  as  a  cloud  on 
their  title  and  to  enjoin  said  ejectment  suit 
The  bill  was  held  to  have  been  well  filed,  and 
the  decree  was  reversed  and  cause  remanded, 
with  Instructions  to  the  chancery  court,  to 
render  a  decree  enjoining  the  action  of  eject- 
ment and  declaring  the  conveyance  of  the 
premises  executed  by  Shook  to  his  daughters, 
bearing  date  of  the  10th  of  June,  1873,  of  rec- 
ord in  the  probate  court  of  the  county,  void 
and  inopwatlve  as  against  the  title  of  the 
ai^Uants,  who  were  Judgment  creiitaa  of 
said  W.  T.  Shook.  Brlckell,  C.  J.,  in  his 
opinion,  among  other  things  said:  "When- 
ever a  deed  or  other  instrument  exists,  not 
void  upon  Its  face,  which  may  be  vexatlously 
or  Injuriously  used  against  a  party  having  the 
rightful  possession  of  real  estate,  throwing  a 
cloud  or  suspicion  over  his  title  or  interest, 
and  he  has  not  at  law  a  plain  and  adequate 
remedy  for  relief  against  it,  the  constant 
practice  of  a  court  of  equity  is  to  Intervene, 
and  remove  the  cloud  or  suspicion — when  the 
suspicion  is  reasonable — by  directing  that  the 
iuBtrument  be  delivered  up  and  cancelled  or 
by  making  the  decree  in  reference  to  it,  which 
under  the  peculiar  circumstances  of  the  case 
Justice  and  the  rights  of  the  parties  may  re- 
quire. 1  Story's  Eq.  8{  697,  711."  See,  also, 
3  Pom.  Bq.  Juris.  {  1399;  16  A.  &  E>.  B. 
Law  (2d  Ed.)  p.  36& 

It  was  also  held,  for  reasons  stated  In  the 
opdnlon,  that  the  pendency  of  the  action 
of  ejectment  ought  not  to  arrest  the  Juris- 
diction of  the  court 

SommervlUe,  J.,  in  his  opinion,  following 
that  of  the  Chief  Justice,  concurred  in  the 
conclusion  reached  by  him,  stating:  "The  bill 
la  filed  by  complainant,  who  claims  to  bold 
the  legal  title  to  certain  lands,  and  its  pur- 
pose is  to  cancel  a  deed  held  by  two  of  the 
defendants  on  the  same  lands,  on  the  ground 
that  the  Instrument  was  void  for  fraud  and 
was  0  cloud  on  the  title  of  complainants. 
If  there  were  no  averment  of  fraud,  It  may 
be  seriously  questioned  whether  such  a  bill 
would  lie,  or  ought  to  be  maintained.  But 
when  an  instrument  purports  on  the  face  of 
It  to  be  a  valid  conveyance,  so  as  to  con- 
stitute a  cloud  on  the  title  of  the  property 
conveyed,  and  has  been  fraudulentiy  execut- 
ed, as  seems  to  be  the  case  here,  I  am  of 
opinion  that  equity  will  and  should  take 
Jurisdiction,  on  the  ground  that  the  remedy 
by  ejectment  at  law  is  not  full  and  adequate. 
A  court  of  law  is  Incompetent  to  sweep  away 
the  deed  which  clouds  complainanf  s  titie, 
so  long  as  it  remains  in  the  hands  of  the 
defendants  uncancelled,  and  especially  where 


It  has  been  recorded  under  the  registration 
laws.  The  sale  of  real  estate  may  be  iu- 
terminaUy  embarrassed  so  long  as  the  prop- 
erty is  clouded  by  such  an  encumbrance." 

What  is  said  on  this  subject  by  the  Su- 
preme Court  of  New  Tork,  is  so  apposite  in 
this  connection,  and  consonant  with  the 
views  of  our  court,  we  venture  to  quote 
what  they  say:  "There  cannot  be  any  doubt 
as  to  the  Jurisdiction  of  courts  of  equity 
over  actions  to  cancel  and  set  aside  Instru- 
ments on  the  ground  of  fraud  in  their  pro- 
curement Such  actions  are  tu  the  nature 
of  preventative  remedies.  The  existence  of 
the  instrument  may  be  a  well-founded  source 
of  anticipated  danger  by  the  party  whom 
they  do  or  whom  they  are  designed  to  affect 
The  reason  for  the  maintenance  of  the  ac- 
tion for  their  avoidance  Is  to  be  found  in 
the  reasonable  apprehension  that  the  evi- 
dence of  the  fraud  may  not  be  always  at- 
tainable; or  that  the  defense  of  fraud  may 
not  always  be  available  at  law.  If  the 
fraudulent  Instrument  affects  the  titie  to 
the  land,  equity  entertains  the  action  for  Its 
cancellation.  In  order  to  remove  the  cloud 
thrown  lyton  the  plaintitTs  titie.  Story's 
Eq.  Juris.  694,  695,  700;  Hamilton  v.  Com- 
mings,  1  Johns.  Ch.  520,  524;  Pettit  t.  Sbep: 
herd,  6  Paige,  493  [28  Am.  Dec.  437].  •  •  • 
It  is  but  a  natural  consequence  of  this  eq- 
uitable Jurisdiction  to  decree  the  cancella- 
tion of  a  fraudulent  instrument,  that  the 
court  should  inhibit  the  defendant  from  con- 
tinuing any  legal  proceedings,  through  which 
he  Is  attempting  to  assert  a  right  based  on 
the  existence  of  that  instrument  The  pow- 
er to  control  and  restrain  the  proceedings 
in  pending  actions,  in  such  a  case,  is  a  neces- 
sary part  of  the  remedy,  which  a  ooort  of 
equity  is  supposed  to  be  capable  of  com- 
pletely administering.  Eden  on  InJ.  c.  2, 
p.  4." 

If  what  Is  said  in  Normant  t.  Eureka  Co., 
98  Ala.  191,  12  South.  454,  39  Am.  St  Rep. 
45,  is  in  conflict  with  what  we  here  decide, 
that  case,  to  that  extent  is  overruled. 

This  case  was  submitted  on  motion  to  dis- 
miss for  want  of  equity,  on  demurrer  to  the 
bill,  and  on  motion  to  dissolve  the  injunc- 
tion. 

The  court  overruled  the  demurrer  and  the 
motion  to  dismiss  and  dissolve. 

Affirmed. 

On  Application  for  Rebearlng. 

TTSON,  J.  On  a  re-examination  of  th» 
question  presented  by  this  record,  we  have 
reached  the  conclusion  that  the  bill  la  with- 
out equity. 

On  the  facts  averred  every  matter  invoked 
by  complainant  as  a  ground  for  equitable 
Interference  by  injunction  is  available  to 
him  as  a  defense  to  the  action  of  ejectment. 
It  is  true  that  in  that  action  the  court  In 
which  it  is  pending  is  impotent  to  cancel  the 
deed  upon  which  the  plaintiff  relies  for  a 
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recoTei7  as  a  elond  iqpon  complalnanf  ■  title. 
But  tbat  conrt  has  JurlBdlctlon,  and  la  In 
the  legitimate  ezerdse  of  it,  to  determine 
tbe  validity  of  tbat  deed,  and  to  adjudge 
tfae  matter  of  controTersy  respecting  the 
title  to  tbe  land.  And  on  the  question  of 
title  the  plaintitra  in  that  action,  who  are 
respondents  to  tbe  bill,  are  entitled  to  a 
trial  by  Jury,  and  cannot  be  deprived  of  It, 
wba«  tbe  defendant's  defenses  are  cogniza- 
ble In  a  court  of  law,  as  here,  by  preventing 
tile  exercise  of  tbe  Jurisdiction  first  obtained 
and  transferring  tbe  adjudication  of  that 
Question  to  tbe  chancery  court,  as  is  attempt- 
ed to  be  done.  Should  the  complainant  suc- 
eessfnlly  defend  tbe  action  of  ejection,  be 
may  then  invoke  tbe  powers  of  the  chancery 
court  to  cancel  the  deed  as  a  cloud  upon  bis 
title,  or,  if  no  action  bad  been  instituted 
against  him  to  test  bis  title,  be  would  be 
entitled  to  maintain  snch  a  bill.  But  after 
the  action  has  been  begun,  his  defenses  be- 
ing legal.  In  contradlBtlnction  to  being  eq- 
uitable, be  will  not  be  permitted  to  oust 
tbe  Jurisdiction  of  tbe  law  court  or  to  pre- 
Tent  its.  exercise. 

Tbe  case  of  Lehman  v.  Shook,  69  Ala. 
402,  is  not  an  authority  against  this  view. 
.It  la  true  tbat  In  tbat  case  Cibief  Justice 
Brickell  expressed  the  opinion  broadly,  with- 
out regard  to  the  question  of  Jurisdiction  on 
the  ground  of  fraud,  that  a  bill,  such  as  this, 
was  maintainable;  but  neither  of  the  Judges 
agreed  with  bim.  It  la  also  true  that  in  tbat 
case  tbe  equity  of  tbe  bill  was  sustained. 
But  Justice  Sommerville,  adhering  to  the 
vlewa  expressed  by  bim  in  his  dissenting 
opinion  in  Smith's  Ex'r  v.  Cockrell,  66  Ala. 
64,  concurred  in  the  conclusion,  solely  on  tbe 
ground  tbat  tbe  court  bad  Jurisdiction  on  ac- 
count of  the  fraud  alleged.  Justice  Stone,  in 
an  able  dissenting  opinion,  held  that  tbe  bill 
was  wanting  in  equity.  We  think  be  was 
right,  and  refer  to  wtiat  be  there  said  as 
satisfactorily  expressing  our  views,  and  we 
adopt  bis  opinion  as  a  correct  exposition  of 
tbe  law.  See,  also,  Normant  v.  Eureka  Com- 
pany, 98  Ala.  181,  12  South.  454,  S9  Am.  St 
Rep.  45;  Womack  v.  Powers,  50  Ala.  6; 
S  Brick.  Dig.  i  223,  p.  846;  Holt  t.  Pickett, 
Ul  Ala.  S62,  20  South.  432. 

Tbe  decree  must  be  reversed  and  tbe  bUI 
dismissed. 

Reversed  and  rendered. 

McCLELLAN,  O.  J.,,  and  DOWDELL, 
SIMPSON.  ANDERSON,  and  DENSON,  JJ., 
concur.    HARALSON,  J.,  adheres  to  bis  opln- 


SPIRES  ▼.  8TATB. 
(Snprone  Conrt  of  Florida,  Division  A.    Jaly 

26,  1905.) 

1.  CannNAi.  Law— Evidknox— BxpsannNTs. 

Evidence  of  an  experiment  whereby  to  test 

Oe  tmtb  of  teBtimonv  that  a  certain  thin?  oc- 

enrred  la  not  admissible,  where  the  conditions 


attending  the  allend  occurrence  and  tbe  ex- 
jierlment  are  not  snown  to  be  similar. 

[Ed.  Note. — For  cases  in  point,  see  yoL  14, 
Cent  Dig.  Oiminai  Law,  i  854.1 

2L  Saks— QTTEsnoR  fob  Covbt. 

Whether  or  not  evidence  of  experiments  is 
admissible  is,  under  the  circumstances  of  each 
case,  a  preliminary  question  for  the  determina- 
tion ot  the  court 

8.   BAIO— EXFEBIKXNTS  BSrOBK  JUBT. 

It  is  within  the  judicial  discretiom  of  the 
trial  court  whether  to  permit  experiments  rele- 
vant to  the  issue  to  be  made  before  tbe  jury 
during  the  trial,  or  to  refuse  to  permit  them, 
such  conrt  having  first  to  determine  whether 
or  not  such  similarity  of  circumstances  and 
conditions  has  been  made  to  appear  to  render 
said  evidence  competent;  and  an  appellate 
court  should  decline  to  interfere  with  the  rul- 
ing, unless  an  abuse  of  this  judicial  discretion 
is  clearly  made  to  appear. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Gent  Dig.  Criminal  Lew,  {  1457.1 

4.  Savx. 

The  making  of  experiments  by  or  In  the 
presence  of  the  Jury  is  not  favored  by  the 
courts.  Evidence  of  this  kind  should  be  re- 
ceived with  caution,  and  only  be  admitted  where 
it  is  obvious  to  tbe  court,  from  the  nature  of  the 
experiments,  that  tbe  jury  will  be  enlightened, 
rather  than  confosed. 

[Ed.  Note. — For  cases  In  point  see  voL  14, 
Cent.  Dig.  Criminal  Law,  S  1457.1 

5.  Sauk  —  Afpxal  —  Rxvixw  —  OBjnmons 
— Pailueb  to  Aboux. 

Where  one  of  the  errors  assigned  is  based 
upon  the  overruling  of  the  motion  for  a  new 
trial,  and  said  motion  consists  of  a  number  of 
grounds,  an  appellate  court  will  consider  only 
such  grounds  as  are  argued. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  S  3012.] 

6.  Same— Weight  ot  Evidxncx. 

Where  there  is  evidence  to  support  tbe  ver- 
dict it  will  not  be  disturbed  or  set  aside  by  an 
appellate  court  as  being  against  the  evidence, 
where  its  propriety  depends  entirely  upon  the 
credibility  of  conflicting  witnesses. 

[Ed.  Note. — For  cases  in  point  see  vol.  IS, 
Cent  Dig.  Criminal  Law,  {  8077.1 

(Syllabus  by  tbe  Court) 

Error  to  Clrcnlt  Court,  Jackson  County; 
Charles  B.  Parkhlll,  Judge. 

Tom  Spires  was  convicted  of  Crimea  and 
brings  error.    AfOrmed. 

E.  L.  Graves  and  Ellis  F.  Davis,  for  plaln- 
tiir  In  error.  W.  H.  Ellis,  Atty.  Oen.,  ft>r 
the  State. 

SHACKLEFORD,  C  J.  The  plaintUt  In 
error  was  indicted,  tried,  and  convicted  for 
tbe  crime  of  rape,  at  a  special  term  of  the 
circuit  conrt  for  Jackson  connty  held  in  tbe 
month  of  April,  1905.  He  was  sentenced  to 
death,  and  from  this  Judgment  and  sentence 
seeks  relief  here  by  writ  of  error. 

Three  errors  are  assigned,  but  tbe  second 
Is  expressly  abandoned,  which  leaves  for  con- 
sideration only  the  first  and  third. 

The  first  assignment  is  based  upon  the  de- 
nial of  the  motion  of  the  defendant  for  a 
new  trial.  We  shall  first  consider  the  third 
assignment  which  is  as  follows:  "Tbe  court 
erred  in  refusing  to  grant  motion  of  defend- 
ant to  try  experiment  in  the  presence  of  tbe 
Jury  in  a  dark  room  with  tbe  gun  offered  In 
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eTldence,  t»  see  whether  the  flash  of  the 
gun  would  make  sufficient  light  to  permit  a 
person  to  recognize,  as  testified  to  by  the 
prosecutrix." 

The  bill  of  exceptions  discloses  that  both 
the  prosecuting  witness  and  her  mother  tes- 
tified that  the  crime  wus  committed  In  the 
bedroom  occupied  by  them,  about  11  o'clock 
at  night,  after  both  witnesses  had  gone  to 
bed;  that  the  person  committing  the  crime 
fired  a  gun  while  in  the  room,  which  sounded 
like  a  pistol.  The  prosecutrix  testified  that 
by  the  flash  made  by  the  firing  of  the  gun 
she  saw  the  featqres  of  the  man  in  the  room, 
and  recognized  him  as  the  defendant,  while 
the  mother  testified  that  the  flash  made  suffi- 
cient light  for  her  to  tell  a  black  man  from 
a  white  man,  but  she  was  not  looking  at 
him  at  the  time  the  gun  fired,  and  did  not 
see  his  face,  though  she  heard  his  voice,  and 
from  that  recognized  him  as  the  defendant. 
Both  witnesses  testified  that  it  was  a  dark 
night;  that  the  moon  was  not  shining,  and 
there  were  no  stars;  and  that  there  was  no 
light  burning  in  the  room.  A  gun  was  also 
introduced  in  evidence  and  identified  as  hav- 
ing been  found  In  the  defendant's  house  the 
morning  after  the  crime  was  committed. 

The  counsel  for  the  defendant  requested 
"tliat  the  Jury  here  be  taken  into  a  dark 
room,  and  that  a  shot  be  placed  In  this  gun 
[the  gnn  Introduced  In  evidence],  and  the 
gun  taken  in  Jthere  and  fired  in  a  dark  room, 
so  that  we  can  see  if  when  you  fire  this 
gun  If  you  would  be  able  to  tell  who  any- 
body was  by  the  flash  of  the  gun,  as  has  been 
testified  to  here  by  witness  upon  this  stand. 
We  desire  that  somebody  well  known  to  the 
jnry,  but  who  they  do  not  know  who  it  is, 
go  in  the  room  and  shoot  the  gun,  and  see 
if  the  Jury  can  ascertain,  by  the  flash  of  the 
gun  there  In  that  dark  room,  who  was  the 
person  that  fired  the  gun  oflt  in  there." 

This  was  objected  to  by  the  state  upon 
the  ground  that  it  had  not  been  shown  that 
the  proposed  experiment  would  take  place 
under  the  same  or  similar  conditions  that  ex- 
isted on  the  night  the  crime  was  committed, 
when  the  gun  was  discharged,  which  objec- 
tion was  sustained  by  the  court,  to  which  rul- 
ing an  exception  was  duly  noted. 

Thereupon  the  defendant  introduced  cer- 
tain testimony,  which  we  deem  It  unneces- 
sary to  set  forth.  In  the  attempt  to  show  that 
the  proposed  experiment  would  be  performed 
under  the  same  or  similar  conditions,  at  the 
close  of  which  the  defendant  renewed  his  mo- 
tion. The  state  again  objected  upon  the 
same  ground,  which  objection  was  sustained, 
and  an  exception  duly  noted  to  the  ruling. 

As  was  said  by  this  court  in  Lawrence  r. 
State,  84  South.  87:  "Evidence  of  an  experi- 
ment whereby  to  test  thJ  truth  of  testimony 
that  a  certain  thing  occurred  is  not  admis- 
sible, where  the  conditions  attending  the  al- 
leged occurrence  and  the  experiment  are  not 
shown  to  be  similar." 

As  to  whether  or  not  such  similarity  of 


cirvnmstances  and  conditions  has  been  made 
to  appear  is  a  preliminary  question  for  the 
court  to  determine.  12  Amer.  ft  Eng.  Bncy. 
Law  (2d  EM.)  400,  409. 

It  is  also  within  the  judicial  discretion 
of  the  trial  court  whether  to  ];>ermit  experi- 
ments relevant  to  the  issue  to  be  made  be- 
fore the  Jury  during  the  trial,  or  to  refuse 
to  permit  them,  and  an  appellate  court 
should  decline  to  interfere  with  the  ruling, 
unless  an  abuse  of  this  Judicial  discretion 
Is  clearly  made  to  appear.  See  Leonard  v. 
Southern  Paa  Co.,  21  Or.  555,  28  Pac.  887, 
15  L.  B.  A.  221,  and  note;  City  of  Ord  t. 
Nash,  50  Neb.  335,  69  N.  W.  964;  Homan  v. 
Franklin  County,  98  Iowa,  692,  68  N.  W. 
659;  People  v.  Levine,  85  Cal.  89,  22  Pac 
969,  24  Pac.  631;  Ball  v.  United  States,  163 
U.  S.  662,  16  Sup.  Ct.  1192,  41  L.  SM.  300; 
Abbotfs  Trial  Brief,  Criminal  Causes  (2d 
Ed.)  202,  203,  and  cases  cited  in  notes;  1 
Thompson  on  Trials,  §  620. 

It  would  seem  that  the  decisions  are  not 
inclined  to  favor  the  making  of  experiments 
by  or  In  the  presence  of  the  Jurors.  As  was 
cogently  said  by  Miller,  G.  J.,  in  Chicago, 
St.  Louis  &  Pittsburg  B.  Co.  t.  Champion 
(Ind.  Sap.)  32  N.  E.  874,  23  L.  B.  A.  861: 
"Evidence  of  this  kind  should  be  received 
with  caution,  and  only  be  admitted  where  it  ' 
is  obvious  to  the  court,  from  the  nature  of 
the  experiments,  that  the  jury  will  be  en- 
lightened, rather  than  confused.  In  many 
instances  a  slight  change  in  the  conditions 
under  which  the  experiment  is  made  will  so 
distort  the  result  as  to  wholly  destroy  Its 
value  as  evidence,  and  make  it  harmful 
rather  than  helpful."  This  case  was  not  of- 
flcially  reported,  but  on  rehearing  was  trans- 
ferred to  the  Appellate  Court,  where  k  differ- 
ent opinion  was  rendered  by  Davis,  C.  J. 
Bee  9  Ind.  App.  510,  36  N.  B.  221,  87  N.  E. 
21,  53  Am.  St.  Bep.  857.  After  using  the 
cautionary  language  quoted  above,  it  was 
held  by  Miller,  C.  J.,  that  the  experiment 
proposed  in  the  case  should  have  been  admit- 
ted; but  in  the  opinion  prepared  by  Davis, 
C.  J.,  supra,  it  was  held  that  "there  was  no 
error  in  the  ruling  of  the  trial  court  in  ex- 
cluding the  evidence,  because  of  the  failure 
to  show,  or  offer  to  show,  that  the  test  or 
experiment  was  made  undw  substantially 
the  same  conditions  as  existed  at  the  time 
the  Injury  occurred."  The  following  author- 
ities win  also  prove  Instructive:  Lake  Erie 
&  Western  R.  Co.  v.  Mugg,  Adm'r,  132  Ind. 
168,  81  N.  E.  564;  Thrawley  v.  State,  153  Ind. 
375,  55  N.  E.  95;  Commonwealth  v.  Piper. 
120  Mass.  185,  text  190;  State  ▼.  Justus,  11 
Or.  178,  8  Pac.  337,  50  Am.  Bep.  470;  1  Wlg- 
more's  Evidence,  §g  442,  451. 

It  will  readily  be  seen,  from  an  examina- 
tion of  these  authorities,  how  difficult  In 
many  cases  it  would  be  for  the  court  to  be 
certain,  or  even  reasonably  so,  that  the  cir- 
cumstances and  conditions  under  which  the 
proposed  experiment  was  to  be  tried  were 
precisely  or  substantially  the  same  or  slmi- 
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lar.  In  the  case  at  bar  it  was  well  urged 
by  tbe  state  that  the  eyeelsbt  of  different 
persona  widely  varies,  that  it  was  not  shown 
bow  tbe  gun  was  loaded  on  the  night  the 
crime  was  committed,  with  a  long  or  short 
cartridge,  with  bullets  or  shot,  how  many 
grains  of  powder  were  nsed,  etc.  Other  mat- 
t«*8  will  readily  saggest  themselves  to  the 
mind  as  points  of  difference. 

In  the  light  of  these  authorities,  we  are  of 
the  opinion  that  no  error  was  committed  in 
sustaining  the  objections  of  the  state  to  the 
introduction  of  this  evidence. 

The  only  question  now  remaining  for  our 
consideration  is  the  first  assignment  based 
upon  the  denial  of  the  motion  for  a  new 
trial.  This  motion  contains  eight  grounds, 
but  only  two  of  them  are  argued  here — that 
tbe  verdict  of  the  jury  is  not  supported  by 
tbe  evidence,  and  that  the  court  erred  in 
refusing  the  defendant's  motion  to  ezperl- 
moit  with  the  gun  in  tbe  jury's  presence. 
As  we  said  in  McNlsh  v.  State  (Fla.)  36 
Sontb.  176:  "Where  one  of  the  errors  as- 
signed Is  based  upon  tbe  overruling  of  tbe 
motion  for  a  new  trial,  and  said  motion  con- 
sists of  a  number  of  grounds,  an  appellate 
court  will  consider  only  such  grounds  as  are 
argued."  We  have  already  considered  and 
dtsiiosed  of  tbe  assignment  based  upon  the 
refusal  of  the  court  to  permit  tbe  experiment 
wltli  tbe  gvm.  We  now  come  to  the  question 
of  tbe  sufficiency  of  the  evidence  to  warrant 
a  conviction.  We  have  given  all  the  evi- 
dence our  most  careful  consideration,  and 
are  forced  to  the  conclusion  that  there  was 
ample  evidence  to  warrant  tbe  jury  in  find- 
ing the  defendant  guilty.  This  finding  of 
the  jury  was  concurred  in  by  the  trial  judge, 
and  we  must  refuse  to  disturb  it  McNlsh  v. 
State,  supra;  Browning  v.  State,  41  Fla.  271, 
26  South.  638,  and  numerous  authorities 
there  cited. 

It  would  be  fruitless  to  set  forth  tbe  de- 
tails of  this  horrible  crime. 

Tbe  judgment  must  be  affirmed,  and  it  Is 
so  ordered;  tbe  costs  of  this  appellate  pro- 
ceeding to  be  taxed  against  tbe  county  of 
Jackson. 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TATLOR  and  HOCEER,  JJ.,  concur  in  the 
opinion. 

PAREHILL,  J.,  dlsquaUfled. 


JACKSONVILLE  ELECTRIC  CO.  T. 

ADAMS. 

(Supreme  Court  of  Fl(Hida,  Division  B.     July 

28,  1905.) 

1.  Ikputbd  MBOuesNOi— In jubt  to  Child. 

The  contributory  negllEence  of  parents  in 
permittins  a  child,  a  boy  fear  years  and  one 
month  old,  to  go  without  a  caretaker  upon  the 
streets  of  a  city  up<»  which  electric  cars  are 


operated,  cannot  be  imputed  to  the  child  In  an 
action  by  him  aeainat  tne  corporation  operating 
the  electric  cars  for  damages  resulting  to  him 
from  the  negligent  operation  of  an  electric  car. 
[Bd.  Note. — For  cases  in  ooint,  see  vol.  3T, 
Cent.  Dig.  Negligence,  {  159.J 

2.  Trial— iNSTBucriON. 

An  instruction  calculated  to  mislead  the 
jury  is  properly  refused. 

8.  Stbeet  Railboads  —  Injubt  to   Child— 
Neolioence. 

Where  the  motorman  of  an  electric  car, 
being  operated  upon  the  streets  of  a  city,  should 
and  must  have  seen  a  child  of  tender  years, 
unattended,  in  dangerous  proximity  to  the  track 
upon  which  the  car  was  being  operated,  it  was 
his  duty  to  use  means  "strictly  commensurate 
with  the  demands  and  exigencies  of  the  occa- 
sion" to  prevent  injuring  such  child,  the  burden 
of  proof  being  upon  the  electric  car  company 
to  show  that  such  means  were  used  j  and  under 
such  circumstances,  if  such  proof  is  not  satis- 
factorily made,  the  company  is  negligent  and 
liable  for  damages. 

4.  Tbial— Instkuctions. 

If  there  are  several  important  issues  in  a 
case,  it  is  not  proper  to  single  out  one  of  them 
in  an  instruction,  in  such  a  way  as  might  im- 
IHress  the  jury  that  such  issue  was  the  con- 
trolling one,  and  tlius  mislead  the  jury;  and 
such  an  instruction  is  properly  refused. 

5.  Appeal— Review— New  Trial. 

Where  the  bill  of  exceptions  does  not  show 
any  exception  to  the  ruling  of  the  trial  judge 
denying  a  motion  for  a  new  trial,  this  court 
cannot  consider  the  merits  of  such  motion. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Duval  County; 
Rhydon  H.  Call,  Judge. 

Action  by  Stanley  Adams,  by  Wright  Alex- 
ander Adams,  his  next  friend,  against  tbe 
Jacksonville  Electric  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

On  the  21st  of  April,  1903,  the  defendant 
in  error,  Stanley  Adams,  hereinafter  called 
the  plaintiff,  by  W.  A.  Adams,  his  next 
friend,  filed  bis  declaration  against  the  plain- 
tiff in  error,  hereinafter  called  tbe  defend- 
ant, containing  rix  counts,  ^e  first  count 
is  as  follows: 

"Stanley  Adams,  by  Wright  Alexander 
Adams,  his  next  friend,  plaintiff,  by  Bryan  & 
Bryan,  his  attorneys,  in  this  first  count  of 
bis  declaration  sues  Jacksonville  Electric 
Company,  a  corporation  organized  and  doing 
business  under  the  laws  of  tbe  state  of 
Florida,  defendant,  for  that  heretofore,  on, 
to  wit,  March  26th,  1908,  the  said  defendant 
was  tbe  owner  and  operator  of  a  certain 
street  car  propelled  by  the  power  of  elec- 
tricity, numbered  88;  that  defendant, 
through  its  agents  and  servants,  has  the  ex- 
clusive control  and  management  of  said  street 
car  and  was  operating  same  in  the  city  of 
Jacksonville,  Duval  county,  Florida,  ui>on  Ga> 
tain  street  railroad  track  of  defendant,  lo- 
cated upon  Bridge  street  and  Monroe  street 
and  divers  other  streets  in  said  city  of  Jack- 
sonville; that  plaintiff  was,  on  the  day  afore- 
said, to  vrit,  March  26th,  1908,  of  the  age 
of  four  years  and  one  month;  that  on  said 
day,  to  wit.  March  26th,  1908,  in  the  light 
of  day,  at.  to  wit,  8  o'clock  in  the  forenoon 
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thereof,  while  plaintiff  was  lawfully  <»  said 
Monroe  street,  at  or  near  the  intersection 
of  said  Monroe  street  with  said  Bridge  street, 
the  defendant,  by  and  through  Its  servants 
and  agents,  then  and  there  carelessly  and 
negligently  propelled  Its  said  street  car  north- 
ward on  said  Bridge  street,  and  westward 
Into  and  upon  said  Monroe  street,  and  then 
and  there,  by  means  of  said  street  car  so 
carelessly  and  negligently  operated  by  the 
said  defendant,  did  wrongfully,  carelessly, 
violently,  and  negligently  knock  down  and 
run  upon  the  plaintifl;  that  the  said  street 
car  passed  over  and  upon  the  plaintiff,  and 
one  of  the  wheels  of  said  street  car  cut, 
mashed,  bruised,  and  crushed  plalntUTs  left 
foot  to  such  an  extent  that  It  became  and 
was  necessary  to  amputate  plalntifTs  left 
leg  between  the  foot  and  the  knee;  that  plain- 
tiff was  thereby  maimed  for  life,  and  great- 
ly wounded,  bruised,  and  hurt,  and  became 
sick,  sore,  and  lame  and  disordered,  and  so 
remained  for  a  long  space  of  time,  to  wit, 
from  thence  hitherto,  during  all  of  which 
plaintiff  has  suffered  great  mental  and  bodily 
pain. 

"Wherefore  the  plaintiff  says  he  has  sus- 
tained damages  to  the  amount  of  twenty-five 
thousand  dollars  (125,000.00),  and  therefore 
brings  this,  his  suit." 

The  second  count  Is  similar  to  the  first, 
with  the  additional  allegation  that  the  plain- 
tiff was  "in  the  exercise  of  due  and  reason- 
able care  and  caution"  when  he  was  In- 
jured. 

The  third  count  is  similar  to  the  first,  with 
the  additional  allegation  that  the  defendant 
propelled  Its  street  car  northward  on  Bridge 
street,  and  westward  into  and  upon  Monroe 
street,  "carelessly  and  negligently,  and  with- 
out giving  proper  signal  or  signals,  and  with- 
out giving  proper  warning  or  warnings." 

The  fourth  count  Is  like  the  first,  with  the 
additional  allegation  that  the  car  was  being 
run  "at  great  and  unlawful  speed"  when  the 
plaintiff  was  Injured. 

The  fifth  count  is  like  the  first,  except  that 
it  contains  allegations  to  the  effect  that 
Bridge  street  extends  north  and  south,  and 
Monroe  street  east  and  west,  and  that  they 
intersect,  and  that  at  and  near  the  intersec- 
tion they  are  much  frequented,  and  that  said 
place  of  intersection  was  naturally  attractive 
and  Interesting  to  a  child  of  tender  years, 
and  such  a  child  was  likely  to  expose  himself 
to  injury  upon  the  street  car  track  at  said 
intersection,  and  that  the  defendant's  offi- 
cers and  agents  well  knew  these  facts. 

The  sixth  count  avers  each  and  every  al- 
legation of  the  preceding  five  counts. 

The  defendant  demurred  to  the  declara- 
tion, stating  In  substance  the  following  points 
of  law  to  be  argued: 

(1)  That  the  dedaratloD  does  not  state  a 
valid  cause  of  action  and  is  insufficient  In 
law. 

(2)  The  declaration  falls  to  allege  that 
both  the  child  and  parents  were  free  from 
fault 


(3)  The  declaration  falls  to  Show  gross  neg- 
ligence upon  the  part  of  the  defendant 

(4)  The  child  being  permitted  to  go  at 
large,  the  negligence  of  the  parent  is  im- 
puted to  the  child. 

This  demurrer  was  overruled,  and  the  de- 
fendant pleaded,  first,  not  guilty;  and,  sec- 
ond, that  the  injuries  and  damages  com- 
plained of  "wen  caused  solely  by  the  negli- 
gence and  carelessness  of  the  parents  of 
Stanley  Adams  in  permitting  him  to  go  at 
large  and  In  the  public  streets,  their  home 
fronting  the  track  of  defendant  without  any 
caretaker,  and  said  Stanley  Adams  being  a 
child  of  tender  age,  to  wit  four  years  and 
one  month,  and  that  said  negligence  and 
carelessness  became  and  was  the  negligence 
and  carelessness  of  the  said  Stanley  Adams. 

The  above  second  plea  was  demurred  to, 
and  the  demurrer  sustained  by  the  circuit 
Judge.  No  other  plea  was  filed,  and  the  case 
was  tried  on  the  plea  of  not  guilty.  The 
Jury  rendered  a  verdict  for  the  plaintiff  for 
$7,000,  a  Judgment  rendered  thereon,  and  the 
case  is  here  on  writ  of  error  from  said  Judg- 
ment Such  other  facts  as  it  may  be  neceo- 
sary  to  state  will  be  given  In  the  opinion. 

J.  B.  Hartridge,  for  plaintiff  in  error. 
Bryan  Sc  Bryan,  for  defendant  in  error. 

HOCKBR,  J.  (after  stating  the  facts). 
The  first  three  assignments  of  error  involve 
the  same  question  presented  in  different 
modes,  viz.,  whether  the  supposed  negligence 
of  the  parents  of  Stanley  Adams,  an  infant 
four  years  and  one  month  old,  in  permitting 
him  to  go  upon  the  street  in  the  city  of  Jack- 
sonville without  a  caretaker,  can  be  imputed 
to  the  said  Infant  so  as  to  defeat  a  recovery 
by  him  In  this  action.  We  say  "supposed 
negligence,"  for  It  does  not  clearly  appear 
under  what  circumstances  Stanley  Adams 
happened  to  be  on  the  street  at  the  early 
hour  of  the  morning  when  he  was  injured. 
We  will  treat  the  case  upon  the  theory  that 
his  parents  were  passively  negligent  in  per- 
mitting him  to  be  there.  The  decisions  of 
the  courts  upon  this  question  are  not  uni- 
form. It  was  held  in  England  in  the  case 
of  Lynch  v.  Nurden,  6  Jurist  797,  that  the 
rule  of  law,  under  which  a  plaintiff  who  has 
contributed  to  an  injury  occasioned  by  the 
negligence  of  the  defendant  cannot  recover 
a  compensation  in  damages,  does  not  apply 
where  the  plaintiff  Is  a  person  incapable  of 
exercising  ordinary  care  and  caution. 
Where,  therefore,  the  defendant's  servant 
left  a  horse  and  cart  unattended  in  a  public 
street  and  the  plaintiff,  a  child  und^r  seven 
years  of  age,  climbed  on  the  whe^,  and  oth- 
er children  urged  forward  the  hMse,  where- 
by the  plaintiff  was  thrown  to  the  ground 
and  the  wheel  fractured  his  leg.  It  was  held 
that  "on  these  facts  the  Jury  were  Justified  in 
finding  a  verdict  for  the  plaintiff,  If  they 
were  of  opinion  that  there  was  negligence  on 
the  part  of  the  servant"  Nothing  is  said 
by  Lord  Denman,  O.  J.,  who  rendered  the 
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oplnloit.  about  the  BegUgence  of  tbe  parent 
In  permitting  the  child  to  be  upon  the  strccta 
unattended.  In  tbe  case  of  Walte  t.  North 
Eastern  RaOway  Co.,  Ellis,  Blackburn  &  El- 
lis (96  E.  C.  L.)  7^  the  facta  were  that  a 
grandmother,  who  had  charge  of  a  child  too 
young  to  take  care  of  itself,  bought  two  tick- 
ets at  a  railway  station  for  the  purpose  of 
the  two  being  conveyed  on  tbe  railway. 
While  the  grandmotfaor  and  child  were  on 
the  railway,  after  tbe  tickets  had  been 
bought,  the  child  was  Injured  by  an  accident 
caused  by  the  joint  negligence  of  the  grand- 
mother and  the  company's  servants.  It  was 
held  that  the  child  could  not  recover.  Cock- 
bum.  C.  3.,  said:  "I  put  the  case  on  this 
ground:  Qliat  when  a  child  of  sncb  tender 
and  Imbecile  age  is  brought  to  a  railway 
station,  or  to  any  conveyance,  for  the  purpose 
of  being  conveyed,  and  la  wholly  unable  to 
take  care  of  itself,  the  contract  of  convey- 
ance i»  on  the  implied  condition  that  tbe 
eblld  IB  to  be  conveyed  subject  to  due  and 
proper  care  on  tbe  put  of  the  person  having 
It  In  charge.  •  •  •  Here  the  child  was 
under  the  ctiarge  of  his  grandmother,  and 
the  company  must  be  taken  to  have  received 
tbe  cblld  as  under  h«r  control  and  subject  to 
her  management"  In  these  views  the  other 
judges  agreed. 

In  tbe  case  of  Lygo  t.  Newbold,  Welsby, 
Hurstone  &  Gordon  (9  SSxch.)  302,  Pollock^ 
C.  B.,  says:  "The  case  last  put  raise*  a 
doubt  as  to  the  authority  of  Lynch  v.  Nurdin, 
If  it  be  applicable  to  the  case  where  a  child 
receives  an  injury  from  indulging  In  what 
Is  called  the  natural  instincts  of  a  child  by 
getting  up  bebind  a  gentleman's  carriage, 
there  being  no  servant  there."  And  it  is 
said  by  Hoar,  J.,  in  Wright  v.  Maiden  &  Mel- 
rose Railroad  Company,  4  Allen  (Mass.)  283, 
that,  though  questioned  in  Lygo  v.  Newbold, 
the  case  of  Lynch  v.  Nurdin  has  generally 
been  followed  as  an  authority.  For  a  dls- 
cnssion  of  the  state  of  the  English  law  on 
this  question,  see  Beach  on  Contributory  Neg- 
Ugence,  St  137-139.  In  the  United  States 
the  courts  are  divided.  What  is  known  as 
the  New  York  rule,  laid  down  In  Hartfleld  v. 
Roper,  21  Wend.  616,  84  Am.  Dec.  273,  es- 
tablished the  doctrine  that  the  negligence  of 
the  parent,  contributing  to  the  Injury  of  an 
Infant  of  tender  years,  is  Imputed  to  the 
infant  and  prevents  a  recovery  of  damages 
on  behalf  of  the  infant  Massachusetts  and 
some  other  states  have  followed  this  rule. 
In  the  case  of  Robinson  v.  Cone,  22  Vt  213, 
54  Am.  Dec.  67,  the  New  Tork  rule  is  repu- 
diated, and  what  is  known  as  the  Vermont 
role  was  established.  A  large  majority  of 
ttie  states  which  have  made  deliverances  up- 
on tbls  question  have  followed  the  Vermont 
rale.  See  Ray's  Negligence  of  Imposed  Du- 
ties, H  194,  195,  et  seq.;  Chicago  City  R. 
Co.  V.  Wilcox,  138  111,  870,  27  N.  B.  899,  21 
L.  B.  A.  76,  note.  In  Bishop  on  Noncon- 
tract  Law,  ff  578-681,  the  author  diacnsses 
these  rules  at  some  length.    In  section  682 


be  says:  "This  new  doctrine  of  Imputed 
negligence,  whereby  tbe  minor  loses  his  suit, 
not  only  where  he  Is  negligent  himself,  but 
where  his  father,  grandmother,  or  mother's 
maid  is  negligent  is  as  flatly  In  conflict  with 
the  established  system  of  the  common  law  as 
anything  possible  to  be  suggested.  The  law 
nev«r  took  away  a  child's  property  because 
his  father  was  poor,  or  shiftless,  oe  a  scoun- 
drel, or  because  anybody  who  could  be  made- 
to  respond  to  a  suit  for  damages  was  a  neg- 
ligent custodian  of  it  But  by  the  new  doc- 
trine, aft^  a  child  has  sulfered  damages- 
which  confessedly  are  as  much  bis  own  as 
an  estate  conferred  upon  him  by  gift,  and 
which  he  Is  entitled  to  obtain  out  of  any 
one  of  several  defendants  who  may  have 
contributed  to  them,  he  cannot  have  them  if 
bis  father,  grandmother,  or  mother's  maid 
happens  to  be  the  one  making  a  contribution. 
In  these  and  other  respects  it  is  submitted 
the  established  principles  stated  in  a  preced- 
ing section  are  conclusive  of  the  propoaitlott 
that  the  doctrine  now  In  contemplation  does 
not  belong  to  the  common  law."  Mr.  Bishop 
concludes:  "It  Is  the  better  doctrine  that 
the  parent's  contributory  negligence  does  not 
cut  off  the  child's  claim  for  an  Injury,  nor 
does  the  child's  the  parent's."  Section  691, 
Id.;  Beach  on  Contributory  Negligence,  fg 
140, 141;  Newman  v.  Philllpsbnrg  Horse  Car 
B.  Co.,  62  N.  J.  Law,  446,  19  Atl.  1102,  8  L. 
B.  A.  842,  and  notes;  Government  St.  R.  R. 
Co.  V.  Hanlon,  53  Ala.  70;  Huff  v.  Ames,  16 
Neb.  139,  19  N.  W.  623,  49  Am.  Rep.  716.  It 
seems  to  be  undisputed  that,  where  the  par- 
esnt  sues  for  loss  of  services  sustained  by  an 
injury  to  the  child,  then  the  contributory 
negligence  of  the  parent  may  be  a  bar. 
Bishop  on  Noncontract  Law,  {  677.  It  would 
be  prolix  to  go  into  a  minute  examination  of 
the  great  nnmbo:  of  cases  bearing  on  this 
question.  An  examination  of  the  authori- 
ties cited  will  discover  them.  We  tbink  It 
enough  to  say  that  in  our  opinion  the  weight 
of  reason  and  authority  is  with  the  Vermont 
rule,  and  that  in  an  action  by  the  child  for 
damages  for  an  injury  the  negligence  of  the 
parent  cannot  be  imputed  to  the  child,  so  as 
to  prevent  a  recovery. 

The  fourth  assignment  of  error  is  based  on 
the  refusal  of  the  trial  judge  to  give  the  fol- 
lowing instruction  to  the  jury  at  the  request 
of  the  defendant  viz.:  "A  child,  to  the  ex- 
tent that  he  has  knowledge  and  understand- 
ing of  the  danger,  or  where  the  danger  is  of 
such  a  nature  as  to  be  obvious  even  to  one 
of  bis  years,  is  under  a  duty  under  the  law 
to  avoid  the  danger,  and,  if  on  the  track,  to 
get  off  and  out  of  tbe  way  of  the  danger,  or 
if  near  the  track,  and  the  car  Is  in  plain 
sigbt,  not  to  go  upon  the  track  in  front  of  the 
ear;  and  if  you  believe  from  the  evidence  in 
this  case  that  Stanley  Adams  had  knowledge 
and  understanding  of  the  danger,  or  the  dan- 
ger was  of  such  a  nature  as  to  be  obvious 
to  one  of  Ills  years,  and  the  car  was  In  plain 
sight,  and  he  was  on  tbe  track,  and  did  not 
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get  off,  aad  bad  time  to  get  off,  or  was  near 
the  track,  and  ran  npon  tbe  same  In  front 
of  the  car,  and  so  near  the  car  as  to  make  It 
Impossible  for  the  car  to  be  stopped  before 
reaching  him,  your  verdict  should  be  for  the 
defendant"  The  bill  of  exceptions  states 
that  this  charge  was  based  upon  the  follow- 
ing state  of  facts:  "That  Stanley  Adams 
was  a  child  four  years  and  one  month  of 
age  at  the  time  of  his  injuries,  and  of  more 
than  average  brightness  and  intelligence,  as 
appeared  by  the  exhibition  to  the  Jury,  and 
while  on  or  near  the  track  of  the  defend- 
ant was  In  a  position  to  see  the  car  approach- 
ing, and  that  from  his  position  at  the  time  of 
the  accident  the  car  would  have  been  in 
plain  sight,  and  was  near  the  track,  and  sad- 
denly  ran  near  the  car,  or  so  near  as  to  make 
It  Impossible  to  stop  the  car  before  reaching 
him."  This  Instruction,  It  seems  to  us,  was 
calculated  to  mislead  and  embarrass  the 
jury,  considered  as  containing  several  Inde- 
pendent conditions  and  propositions  sepa- 
rated by  the  disjunctive  "or,"  the  existence 
of  any  one  of  which  would  have  required  a 
verdict  for  the  defendant,  when  only  one  of 
them  Is  covered  by  the  predicated  statement 
of  facts.  Again,  we  do  not  think  that  the 
predicated  statement  of  facts  warranted  the 
exclusion  from  the  consideration  of  the  Jury, 
imder  the  law  of  this  state,  of  all  consider- 
ation of  contributory  negligence  on  the  part 
of  the  defendant.  Granting  that  this  child 
'  ef  four  years  and  one  month  of  age  was  more 
than  ordinarily  intelligent,  that  be  was  on 
or  near  the  track,  that  the  car  was  in  plain 
sight,  that  it  was  his  duty  to  avoid  danger, 
and  not  to  go  In  front  of  the  car  or  danger- 
ously near  It,  still  the  measure  of  bis  duty 
should  be  the  discretion  of  one  of  his  years. 
Bishop  on  Noncontract  Law,  i  590.  It  Is 
not  stated  that  he  actually  saw  the  car,  or 
that  the  agents  of  the  company  took  any  pre- 
caution to  attract  his  attention,  or  any  meas- 
ure to  prevent  his  Injury,  though  they  must 
have  seen  him. 

In  the  case  of  Florida  Oent  &  P.  B.  Oo.  v. 
Williams,  87  Fla.  406,  ^  South.  558,  this 
court  holds  that  "where  steam  railroads  are 
laid  and  operated  along  or  across  the  streets 
of  populous  towns  or  communities,  where 
numerous  people  of  all  conditions  and  de- 
scriptions are  aggregated  or  likely  to  be.  It  is 
their  duty  to  operate  the  dangerous  imple- 
ments used  by  them  with  the  utmost  degree 
of  care,  strictly  commensurate  with  the  cir- 
cumstances by  which  they  are  there  sur- 
rounded, in  order  to  avoid  injury  to  others. 
But,  while  it  Is  thus  the  duty  of  such  com- 
panies to  guard  against  Injury  to  others  with 
the  utmost  care,  caution,  and  vigilance,  there 
Is  at  the  same  time  a  mutual  obligation  rest- 
ing upon  the  public,  and  each  and  every  of 
them,  in  the  presence  of  such  dangerous 
surroundings,  to  exercise  such  a  degree  of 
care,  caution,  and  vigilance  for  their  own 
safety  as  is  commensurate  with  the  known 
dangers  there  present"     This  case  occur- 


red previous  to  the  enactment  of  section  1, 
c.  4071,  p.  113,  Laws  1891,  which  is  as  fol- 
lows: "A  railroad  company  shall  be  liable 
for  any  damage  done  to  persons,  stock  or 
other  property  by  the  running  of  the  locomo- 
tives or  cars  or  other  machinery  of  such  com- 
pany, or  for  damages  done  by  any  person  in 
the  employment  and  service  of  such  com- 
pany, unless  the  company  shall  make  it  ap- 
pear that  their  agents  have  exercised  all 
ordlaary  and  reasonable  care  and  diligence, 
the  presumption  being  in  all  cases  against 
the  company."  In  the  case  of  Constuners' 
Electric  Light  &  St  B.  Co.  v.  Pryor,  44  Fla. 
354,  32  South.  797,  It  was  held  that  this  act 
(chapter  4071)  was  applicable  to  electric 
street  railways,  and  that  while  It  does  not 
arbitrarily  flx  liability  for  an  Injury  done, 
it  does  raise  a  presumption  of  negligence 
as  arising  from  the  injury  done.  In  the 
case  of  Morris  v.  Florida  Cent  &  P.  B.  Co., 
43  Fla.  10,  29  South.  541,  this  court  had  occa- 
sion to  construe  this  section.  It  Is  held 
that  under  its  provisions  what  will  consti- 
tute the  amount  or  kind  of  diligence  that 
will  be  required  as  "ordinary  and  reason- 
able" must  necessarily  vary  under  different 
circumstances.  It  cannot  be  measured  or 
ascertained  by  any  fixed  or  inflexible  stand- 
ard, because  the  words  Just  quoted  are  them- 
selves relative  terms,  and  what  under  some 
circumstances  would  be  ordinary  and  reason- 
able diligence  might  under  other  conditlona 
amoimt  to  even  gross  negligence.  It  Is  far- 
ther said  that  the  care  and  diligence  to 
be  used  In  cases  embraced  In  the  statute 
should  be  "strictly  commensurate  with  the 
demands  and  exigencies  of  the  occasion 
and  with  the  relationship  that  the  company 
bears  at  the  time  to  the  party  In  question." 
We  think  that  the  motonnan  should  and 
must  have  seen  the  plaintiff  on  or  danger- 
ously near  the  track;  tbat  it  was  bis  duty 
to  see  him,  and,  seeing  that  be  was  of 
tender  years,  it  was  bis  duty  to  use  means 
"strictly  commensurate  with  the  demands 
and  exigencies  of  the  occasitm"  to  prevent 
Injuring  him.  The  presumption  is  against 
the  defendant  and  neither  the  charge  nor 
the  facts  predicated  meet  and  overcome  this 
presumption.  Bottoms  v.  Seaboard  &  Boan- 
oke  B.  Co.,  114  N.  0.  699,  19  S.  E.  730,  41 
Am.  St  Bep.  799,  25  L.  B.  A.  784,  and  notes; 
Clark's  Accident  Law  (Street  Hallways)  106; 
Consumers'  Electric  Light  &  St  B.  Oo.  ▼. 
Pryor,  supra;  Nellis  on  Street. Surface  Bail- 
roads,  pp.  298,  874,  et  seq.  More  care  must 
be  used  towards  children  than  towards 
adults,  and  if  in  the  exercise  of  due  car* 
the  motorman  should  have  seen  the  child, 
and  did  not  then  be  was  negligent  Clark's 
Accident  Law,  {  104.  We  do  not  think  the 
court  erred  In  refusing  to  give  this  charge. 
The  fifth  assignment  of  error  Is  based  on 
the  refusal  of  the  judge  to  give  the  follow- 
ing charge,  viz.:  "Under  the  law,  away 
from  the  street  crossing,  street  cars  have 
the  right  of   way  on  their  tracks  In   the 
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streets  over  pedestrlang  and  yebicles." 
This  requested  Instruction  -was  predicated 
upon  the  fact  that  Stanley  Adams  -was  not 
on  a  street  crossing,  but  80  pr  90  feet  there- 
from -when  Injured.  As  an  abstract  ques- 
tion, this  may  be  a  correct  statement  of  the 
law;  but  what  particular  application  of  it 
the  Jury  -were  expected  to  make  we  are  not 
advised.  It  was  calculated  to  impress  the 
Jury  that  the  company  had  a  superior  right 
upon  Its  track,  which  afforded  a  complete 
defense  to  the  defendant,  irrespectlTe  of  its 
actual  or  presumptive  negligence,  or  its 
duties  to  the  plaintlfC.  If  there  are  several 
Important  Issues,  It  Is  not  proper  to  single 
out  one  of  them  as  the  controlling  Issne  (11 
Ency.  PL  k.  Pr.  185),  and  In  this  case  It  Is 
evident  that  the  issue  presented  In  this  In- 
struction was  not  the  only  or  controlling 
one. 

The  remaining  assignments  of  error  are 
based  on  the  overruling  of  a  motion  for  a 
new  trial.  These  cannot  be  considered  by 
this  court,  inasmuch  as  the  bill  of  exceptions 
does  not  show  any  exception  to  the  ruling 
of  the  court  thereon.  McDonald  v.  State 
(Fla.)  36  South.  72;  Pamell  v.  State  (Fla.) 
36  South.  165,  and  cases  cited;  Dnpuls  T. 
Thompson,  16  Fla.  69,  text  73. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

TATIiOB  and  PARKHIUi,  JJ.,  concur. 

SHACKLBFOKD,  O.  J.,  and  COOKRELD 
and  WHITFIBLD,  JJ.,  concur  in  the  opin- 
ion. 


ADVISORY  OPINION  TO  GOVERNOR. 
(Sapreme  Court  of  Florida.    July  29,  1905.) 

SirpREifX  CoumMJoHSTrroTioNAi.  Law— Ad- 
visosT  Opihionb  —  W^R  GovKBifOB  Mat 
Requtrk. 

Section  13  of  article  4  of  the  OMistitution 
anthoriaes  the  justices  of  the  Supreme  Court, 
r.Q  the  Governor's  request,  to  interpret  only 
some  portion  of  the  Constitution  that  affects 
the  Governor's  executive  powers  and  duties,  and 
does  not  authorize  the  jostices,  upon  such  re- 
onesti  to  interpret  or  pass  upon  the  constitu- 
tionality of  statutes  that  affect  the  Governor's 
(xecutive  powers  and  datiea. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  (  128;  vol.  13, 
Cent.  Dig.  Courts,  t  492.] 

(Syllabus  by  the  Court) 

His  Excellency  N.  B.  Broward,  Governor  of 

Florida — Sir: 

We  have  the  honor  of  acknowledging  the 
receipt  of  your  communication  of  July  26, 
1905,  as  follows: 

'^the  Honorable  Justices  of  the  Supreme 
0>urt  of  the  State  of  Florida,  Tallahassee, 
Florida — Gentlemen  : 

"Under  the  provisions  of  chapter  6384, 
Uws  of  1906,  the  Board  of  Control  and  the 
State  Board  of  Blducatlon  met  in  Joint  ses- 
sion and  determined  the  place  of  location  of 
tbe  Onirersity  of  the  state  o<  Florida,  the 


Florida  Female  College,  the  Ciolored  Normal 
School,  and  the  Institute  for  the  Blind,  Deaf, 
and  Dumb.  Neither  of  said  institutions  wa» 
located  at  the  city  of  Lake  City. 

"The  act  directs  the  State  Board  of  Eldu- 
catlon  to  sell  the  property  and  assets  of  each 
and  every  of  the  said  institutions  abolished 
by  the  act,  which  shall  not  be  selected  by 
the  boards  as  a  location  for  the  University, 
College,  or  Institute. 

"I  am  required  now,  by  the  provisions  of 
the  statute  above  mentioned  and  the  action 
of  the  aforementioned  boards  in  Joint  ses- 
sion, to  execute  a  deed  to  the  city  of  Lake 
City  for  the  100  acres  of  land  donated  by 
Lake  City  to  the  institution  which  was  lo- 
cated at  that  place  many  years  ago,  and 
which  was  abolished  by  the  act,  and  to  coun- 
tersign a  warrant  upon  the  State  Treasurer 
for  payment  to  the  city  of  Lake  City  in  the 
sum  of  fifteen  thousand  dollars. 

"The  Governor  is  charged  under  the  Con- 
stitution -with  the  faithful  execution  of  the 
laws.  If  the  act  above  referred  to  is  void 
by  reason  of  inconsistency  with  section  16  of 
article  8,  or  section  6  of  article  6,  or  section 
3  of  article  12,  or  any  section,  of  the  Consti- 
tntion  of  the  state.  It  is  not  law,  and  there- 
fore It  does  not  become  the  duty  of  the  Gov- 
ernor, under  the  Constitution,  to  enforce  the 
provisions  of  the  act 

"I  have  the  honor,  therefore,  to  request 
your  opinion  as  to  the  interpretation  of  the 
above-named  sections  of  the  Constitution, 
and  such  other  provisions  thereof  as  may 
affect  the  powers  and  duties  of  the  Governor, 
that  I  may  be  informed  if  I,  as  Governor,  am 
prohibited  by  any  of  said  constitutional  pro- 
visions from  enforcing  the  terms  of  said  stat- 
ute. 

"Very  respectfully  submitted, 

"N.  B.  Broward.  Governor." 

Reduced  to  its  last  analysis,  the  purpose  of 
your  letter  is  not  to  have  us  construe  any 
clause  of  the  Constitution  affecting  your  ex- 
ecutive powers  and  duties,  but  to  have  VA 
pass  upon  the  constitutionality  of  an  act  of 
the  Legislature. 

Section  13  of  article  4  of  the  Constitntlon 
authorizes  the  justices  of  the  Supreme  Court, 
on  the  Governor's  request,  to  interpret  only 
some  portion  of  the  Constitution,  and  does 
not  authorize  the  court,  upon  such  request, 
to  Interpret  or  pass  upon  the  constitutionali- 
ty of  statutes  that  affect  the  Governor's  ex- 
ecutive powers  and  duties.  Advisory  Opin- 
ion to  Governor,  89  Fla.  397,  22  South.  681. 
For  the  reasons  stated,  we  must  respectfully 
decline  to  give  any  opinion  upon  the  ques- 
tions propounded. 
Respectfully  yours, 

THOMAS  M.  SHACKLEFORD, 

Chief  Justice. 

R.  F.  TAYLOR,  Justice. 

R.  S.  COCKRELL,  Justice. 

W.  A.  HOCKBR,  Justice. 

J.  B.  WHITFIELD,  Justice. 

0.  B.  PARKHILL,  Justice. 
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OAIiDWELIi  et  aL  ▼.  STATE. 

(Snpntme  Coart  of  Florida,  Division  B.     Jnly 

26,  1905.) 

1.  Gbikirai.  Law— Af peai/— Bulinos  on  Sv- 

IDEKCK. 

In  order  for  this  coart  to  review  testimony 
•n  the  ground  that  it  was  erroneonsly  admitted 
in  evidence,  and  such  testimony  was  given  in 
answer  to  a  proper  question  or  in  narrative 
form,  or  if  given  in  answer  to  a  question  and 
bein^  as  an  answer  in  its  entirety,  or  as  a 
portion  of  it  not  resi>onsive  to  such  qaestioa, 
the  record  should  show  that  there  was  a  motion 
in  the  trial  court  to  strike  out  such  testimony, 
and,  if  overruled,  that  there  was  an  exception 
to  such  ruling,  or  that  an  instruction  was  asked 
and  refused  directing  the  jury  to  disregard  audi 
testimony,  with  an  exception  to  snch  ruling. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  16, 
Cent  Dig.  Criminal  Law,  {  2674.] 

2.  Sauk— Pbesuhfttonb. 

This  court  must  assume  that  a  question 
proi>ounded  to  a  witness  was  proper  until  the 
contrary  is  made  to  appear  by  a  statement  of 
the  question  in  the  record,  and  by  proper  ob- 
jection thereto,  and  exception  to  an  unfav<»uble 
ruling  thereon. 
8.  SjlHB— DsraNSK  of  AXiIBI. 

The  defense  of  an  alibi,  to  be  available, 
must  cover  tiie  whole  time  when  the  presence 
of  the  defendant  was  required  to  accomplish  the 
crime,  and  is  sufficient  to  acquit  if  it  raises  a 
reasonable  doubt  in  the  minds  of  the  jury 
whether  or  not  the  defendant  was  present  when 
the  crime  was  committed;  but,  when  the  proof 
of  an  alibi  depends  upon  the  credibility  of  the 
witnesses  and  the  weight  of  evidence,  the  jury 
are  the  sole  judges  whether  the  evidence  raises 
such  reasonable  doubt. 

4.  Same— Teotimohy  of  Aooovplick. 

The  law  in  this  state  is  settled  that  a  jury 
may  convict  a  defendant  upon  the  uncorrobo- 
rated testimony  of  an  accomplice. 

[Ed.  Note. — For  cases  in  point,  see  toL  14^ 
Cent.  Dig.  Criminal  Law,  |  1124.] 

5.  Save— Weiqht  of  Evidence. 

Where  there  is  evidence  to  support  a  ver- 
dict, and  its  propriety  depends  on  the  credibility 
of  witnesses,  the  appellate  court  cannot  inter- 
fere. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Leon  County;  John 
W.  Malone,  Judge. 

George  Caldwell  and  Nelson  Larking  were 
convicted  of  mnrder,  and  bring  error.  Af- 
firmed. 

Nat  B.  Walker,  for  plaintlffB  In  oior.  W. 
H.  Ellis,  Atty.  Gen.,  for  the  State. 

HOCKEB,  J.  At  a  special  term  of  the 
drcnlt  court  of  Leon  county  held  In  January, 
1905,  the  grand  jury  found  and  presented 
an  indictment  against  Isham  Bdwards, 
George  Caldwell,  and  Nelson  Larking  con- 
taining two  counts,  in  the  first  of  whicb 
they  charged  Isbam  Edwards  with  the  mur- 
der of  N.  W.  Eppes,  in  said  county,  on  the 
3d  of  September,  1904,  by  shooting  blm  In 
the  back  of  the  neck  and  head;  that  George 
Caldwell  was  present,  aiding  and  abetting 
said  Edwards  in  committing  the  said  mur- 
der; and  that  Nelson  Larkins,  before  the 
said  murder  was  committed,  aided  and  as- 
sisted Edwards  to  commit  the  murder.  In 
the   second   count  the   Indictment  charged 


George  Caldwell  with  shooting  and  murder^ 
Ing  N.  W.  Eppes,  In  said  connly,  on  the  3d 
of  September,  1904;  that  Isham  Edwards 
was  present,  aiding  and  abetting  Caldwell; 
and  that  Nelson  Larkins,  before  the  commit- 
ting of  the  said  murder,  aided  and  assisted 
Caldwell  in  committing  said  murder.  The 
Indictment  Is  in  technical  form.  The  defend- 
ants, on  arraignment,  severally  pleaded  not 
guilty.  There  was  a  severance,  and  Isham 
Edwards  was  tried  separately  from  the  oth- 
er two  defendants.  On  the  20th  of  January, 
1905,  Oaldwell  and  Larkins  were  put  on  trial. 
They  were  found  guilty  of  murder  in  the 
first  degree,  and  sentenced  to  be  hung. 
From  this  sentence  and  judgment  they  sued 
out  a  writ  of  error. 

There  are  eight  assignments  of  error  taoe, 
Tlz.: 

First  and  second.  The  court  ened  by  re- 
fusing to  sustain  the  defendants'  objection 
to  that  part  of  the  testimony  of  Marshall 
Courtney  In  which  a  conversation  took  place 
between  said  Courtney  and  one  Isham  Ed- 
wards, who  was  an  accomplice  and  Jointly 
Indicted  with  the  defendants,  to  wit:  "Isbam 
Edwards  was  in  the  buggy  with  me^  and 
George  Caldwell  was  In  the  road  cart  with 
Mr.  Munford,  right  behind.  I  bad  a  conver- 
sation with  Isham,  which  was  entirely  volun- 
tary on  his  part  'George  was  In  the  road 
cart,  just  beblnd  the  buggy,  the  length  of  a 
horse  to  the  buggy,  and  was  dose  enough 
to  have  heard  the  conversation  between  Ed- 
wards and  myself."  The  objection  to  this 
question  was  "that  George  Caldwell  was  not 
present  and  in  hearing  distance  of  Isham 
Edwards  at  the  time  of  the  conversation.** 
The  court  overruled  this  objection,  and  the 
defendants  excepfM  to  the  ruling.  After 
the  conrt  overruled  this  objection  the  defend- 
ants again  objected  "that  the  state  bag  not 
Shown  to  the  court  that  the  defendant 
George  Caldwell,  at  the  time  of  this  confes- 
sion, assented  to  the  confession  made  by 
Isham  Edwards  to  Marshall  Courtney."  This 
objection  was  overruled,  and  exception  noted. 
The  bill  of  exceptions  gives  the  testimony  of 
Marshall  Courtney  in  narrative  form  only, 
and  we  do  not  know  what  the  question  was 
that  drew  out  the  testimony  objected  to. 
There  are  no  objections  to  any  questions  pro- 
pounded to  him,  and  no  rulings  thereon.  The 
confession  of  Isham  Edwards  was  then  giv- 
en by  the  witness,  In  whicb  he  implicated 
both  Caldwell  and  Larkins  In  the  murder  of 
Eppes.  The  record  does  not  show  that  the 
defendants  made  any  motion  to  exclude  the 
testimony,  or  requested  the  court  to  Instruct 
the  jury  to  disregard  It 

In  the  case  of  Kissinger  v.  Staley,  44  Neb. 
783,  63  N.  W.  55,  the  court  in  its  opinion,  on 
page  786  of  44  Neb.,  page  56  of  63  N.  W.. 
says:  "If  the  testimony,  of  the  admission 
of  which  complaint  is  made,  was  erroneous, 
It  cannot  avail  the  plaintiff  in  error,  for  the 
reason  that  the  record  is  not  in  snch  condi- 
tion as  to  raise  or  present  the  question  of  the 
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oorrectneoa  of  Its  admiasloD.  If  it  was  giv- 
en In  response  to  an  Interrogatory,  there 
Bhonld  bave  been  a  proper  objection  to  the 
Interrogatory  and  a  ruling  obtained  thereon, 
and.  If  adverse,  an  exception  taken.  If  the 
evidence  claimed  to  be  objectionable  was  re- 
cited in  a  narrative  form  or  volunteered  by 
the  witness,  or  if  given  In  answer  to  a  ques- 
tion and  being  as  an  answer  in  Its  entirety, 
or  as  a  portion  of  it  not  responsive  to  such 
question,  there  should  have  been  a  motion 
to  strike  it  out,  and,  If  overruled,  an  excep- 
tion taken" — citing  authorities.  See  Ortiz  v. 
State.  30  Fla.  256,  text  209,  11  South.  611; 
Payne  v.  Dlcua,  88  Iowa,  423,  55  N.  W.  483; 
Marks  V.  King,  64  N.  Y.  628;  Pennsylvania 
Natural  Gas  Co.  v.  Cook,  123  Pa.  170,  16 
Atl.  782;  Chouteau  v.  Jupiter  Iron  Works, 
94  Mo.  388,  7  S.  W.  467;  Vath  t.  Thompson, 
58  N.  J.  Law,  180,  33  Atl.  391;  Kansas  Farm- 
ers' Fire  Ins.  Co.  v.  Hawley,  46  Kan.  746,  27 
Fac.  176;  Hangen  v.  Hachemeister,  114  N. 
T.  see,  21  N.  E.  1046,  5  L.  B.  A.  137,  11  Am. 
St  Rep.  601;  Higginbotham  v.  State,  42  Fla. 
573,  29  South.  410;  Dickens  v.  State  (decided 
at  present  term)  38  South.  909;  Schley  v. 
State  (Fla.)  87  South.  518.  It  is  settled  doc- 
trine in  this  court  that  It  cannot  consider  any 
objecticHis  to  the  admissibility  of  evidence, 
except  such  as  wern  made  in  the  trial  court 
Hoodless  V.  Jeinigan  (Fla.)  35  South.  656, 
and  cases  dited.  Any  other  rule  would  be 
unfair  to  trial  judges.  We  find  no  error  in 
these  rolings. 

The  third  and  fourth  assignments  of  error 
are  based  on  action  of  the  trial  judge  In  over- 
ruling objections  to  the  testimony  of  Charles 
Dickenson,  "who  testified  that  Isham  Ed- 
wards said  that  George  Oaldwell  took  the 
gun  and  shot  Mr.  Bppes."  Mr.  Dickenson's 
testimony  is  given  in  narrative  form  in  the 
record,  and  is  as  follows:  "That  he  was  on 
the  train  which  was  conveying  the  three 
prisoners.  Nelson  Larklns,  George  Caldwell, 
and  Isham  Edwards,  to  Jacksonville  after 
the  death  of  Mr.  Eppes,  and  tliat  while  on 
the  train  he  heard  Edwards  say  that  he  [Ed- 
wards] was  sitting  on  Larklns'  store  porch 
when  Mr.  Eppes  passed  just  after  dark, 
and  that  Nelson  Larklns,  himself,  and 
George  Caldwell  ran  after  Mr.  Eppea,  and 
George  Caldwell  took  the  gun  and  shot  Mr. 
Eppes.  George  Caldwell  and  Nelson  Larklns 
were  present  and  could  hear  this  statement 
The  witness,  Mr.  Dickenson,  further  testi- 
fied that  the  prisoners,  Larklns  and  Caldwell 
and  Isham  Edwards,  were  handcuffed  and 
sitting  In  a  seat  behind  the  seat  on  which  he 
sat  when  he  made  his  confession."  Then 
the  record  proceeds:  "Thereupon  the  defend- 
ant Larklns,  by  his  connsel,  objected  thereto 
upon  the  ground  that  nothing  had  been 
shown  to  the  court  tliat  this  confession  was 
made  in  the  presence  and  assented  to  by 
Larklns,  the  defendant"  This  objection  was 
overruled,  and  the  defendants'  attorney  then 
objected  upon  another  ground,  to  wit:  "That 
Isham  Edwards  having  been  Jointly  indicted 


with  the  defendants  Nelson  Larkin  and 
George  Caldwell  for  the  same  offense,  and 
Isham  Edwards  having  been  tiled  at  this 
term  of  the  court  and  convicted  of  said  of- 
fense, and  was  now  in  the  court  room,  could 
so  testify,  thereupon  said  testimony  as  given 
by  Mr.  Dickenson  is  entirely  hearsay,  and 
totally  inadmissible."  The  court  overruled 
this  objection.  The  question  or  questions 
which  drew  out  this  testimony  of  Mr.  Dick- 
enson are  not  given  in  the  record,  nor  are 
any  objections  to  them  noted,  and  we  must 
therefore  assume  they  were  correct  After 
testimony  Is  given  to  the  jury  in  a  cause  on 
trial  in  answer  to  questions  which  are  not 
objected  to,  we  know  of  no  method  of  tak- 
ing it  from  the  consideration  of  the  jury, 
except  by  a  motion  to  strike  the  testimony, 
or  by  request  for  an  instruction  that  it  be 
disregarded  by  the  jury.  8  Ency.  PI.  A  Pr., 
246,  247,  and  authorities  cited  supra.  We  do 
not  think  these  assignments  are  sustained. 

The  only  other  assignment  of  error  which 
is  argued  is  based  on  the  ruling  of  the  court 
denying  a  motion  for  a  new  trial.  There  are 
nominally  three  grounds  stated  in  the  motion, 
viz.,  first  that  the  verdict  Is  contrary  to  law; 
second,  contrary  to  the  charge  of  the  court; 
third,  contrary  to  the  law  governing  the  evi- 
dence. The  argument  for  the  plalntlfTs  in  er- 
ror on  this  assignment  is  addressed  to  the 
proposition  that  the  jury,  in  considering  the 
evidence,  did  not  properly  apply  the  law  given 
them  in  the  charge  by  the  trial  Judge  to 
the  evidence,  and  especially  did  not  give  the 
defendants  the  benefit  of  a  reasonable  doubt 
of  their  guilt  arising  from  the  evidence. 
The  contention  is  that.  Inasmuch  as  the 
state  relied  principally  upon  the  testimony 
of  an  accomplice,  Isham  Edwards,  who  ad- 
mitted upon  the  witness  stand  that  be  bad 
made  statements  in  conflict  with  the  evi- 
dence which  be  then  gave,  the  Jury  should 
have  given  the  defendante  the  benefit  of  a 
reasonable  doubt  and  acquitted  them,  and 
especially  that  Caldwell  should  have  been 
acquitted,  as  be  adduced  proof  tending  to 
show  an  alibi. 

Isham  Edwards'  testimony  is  given  in  nar- 
rative form  in  the  record,  and  is  as  follows: 
"The  witness  here  stated  in  minute  detail 
the  people  he  met  on  the  road,  where  and 
when  he  put  up  his  horse  [It  appears  from 
other  testimony  that  he  had  been  to  Talla- 
hassee], when  and  where  be  met  Oaldwell 
after  dark,  where  they  were  when  Eppes 
passed  [Eppes  had  also  been  to  Tallahassee, 
and  was  returning  home],  and  about  their 
talking  about  killing  Eppes  before  the  buggy 
came  by.  I  did  make  the  statements  re- 
ferred to  by  Mr.  Langston,  Mr.  Courtney, 
and  Mr.  Dickenson.  The  first  statement  I 
told  Mr.  Langston  and  Mr.  Courtney  la  true. 
We  were  ail  three  together,  and  George 
Caldwell  did  the  shooting,  and  I  spent  that 
night    with    Nelson    Larklns,    and    In    the 

morning  a  person   of  the  name   of  

came  there  and  waked  us  up.    I  did  make 
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the  statements  tbat  Mr.  Jones  referred  to, 
but  the  reason  I  made  the  statement  to  Mr. 
Jones  different  from  the  one  I  made  to  Mr. 
Courtney  and  Mr.  Langston  was  because  I 
was  put  up  to  It  by  a  negro  In  Jail,  by  the 
name  of  Bill  Alford,  who  was  always  bully- 
ing me,  and  said,  If  I  did  not  get  those 
other  parties  out,  that  a  crowd  would  come 
in  the  Jail  and  take  me  out  and  hang  me. 
But  the  arst  statement  that  I  made,  ^bich 
was  to  Mr.  langston  and  Mr.  Courtney,  was 
true.  The  shoes  here  In  the  court  are  mine. 
I  did  make  the  statement  that  George  Cald- 
well wanted  to  borrow  my  shoes  the  even- 
ing Mr.  Eppes  was  killed  to  go  to  see  his 
cousin.  After  the  shooting  was  done  I  ran 
one  way  Just  like  Mr.  Gibbs  said,  and  the 
other  two  ran  another  way.  I  did  not  know 
where  they  went,  but  we  afterwards  met  at 
Larklns'  store,  and  I  spent  the  night  with 
Larkins.  We  were  all  three  present  at  the 
time  Mr.  Eppes  was  killed,  and  Caldwell 
went  ahead  of  us,  about  the  length  of  this 
room,  and  shot  Mr.  E^ppes.  The  horse  did 
not  run  away.  As  soon  as  the  gun  fired  I 
got  scared  and  ran,  and  I  do  not  know 
whether  anybody  went  to  the  buggy  or  not 
I  did  not  know  if  Mr.  Eppes  fell  out  of  the 
buggy  or  not."  The  statement  which  Isham 
Edwards  refers  to  as  haying  been  made  by 
Mr.  Courtney  was  as  follows:  "Well,  you 
have  got  me,  and  I  might  as  well  tell  the 
stralgnt  of  it  Me  and  George  Caldwell  and 
Nelson  Larklns  were  all  at  Nelson  Larklns' 
store,  and  George  Caldwell  said,  'Here  comes 
Mr.  Eppes  now,  boys.'  Mr.  Eppes'  buggy 
passed  by,  and  we  waited  a  little  while, 
and  all  three  of  us  went  down  the  road, 
caught  up  with  the  buggy,  and  when  we 
were  all  about  a  half  car's  length  from  the 
buggy  George  Caldwell  took  the  gun,  and 
went  up  close  to  the  buggy,  and  shot  Mr. 
Eppes.  We  were  all  three  together."  Mr. 
Langston  testified  to  the  same  statement 
The  statement  which  Isham  Edwards  made 
at  a  different  time  to  Mr.  Dickenson  on  the 
train  going  to  Jacksonville,  in  the  presence 
of  Caldwell  and  Larkins,  the  three  being 
under  arrest  as  given  in  Mr.  Dickenson's 
testimony,  was  of  similar  import 

On  cross-examination  Isham  Edwards  ad- 
mitted having  given  statements  In  regard  to 
the  killing  of  Mr.  Eppes  to  Mr.  Jones  and 
others  different  from  the  one  he  gave  on  the 
stand,  and  said  in  explanation,  "This  same 
Bill  Alford  said  he  was  going  to  beat  me  If 
I  did  not  make  this  last  statement  and  I 
was  afraid  he  would  beat  me."  It  appears 
from  the  testimony  that  Mr.  Eppes  was  shot 
and  killed  in  his  buggy  on  the  Bradfordvllle 
road,  and  according  to  the  evidence  of  Isham 
Edwards — the  only  witness  who  testified  to 
seeing  the  murder — a  little  north  of  Larklns' 
store,  on  September  3,  1904.  We  can  infer 
from  the  evidence  that  it  was  some  time  aft- 
er dark  on  the  evening  of  that  day.  There 
is  nothing  in  the  testimony  from  which  we 
can  fix  with  anything  like  exactness  the 
time  when  he  was  shot    A  pool  of  blood  was 


found  In  the  road,  and  the  tracks  of  three 
men  near  this  spot  One  was  the  track  of 
Isham  Edwards,  and  the  other  two  tracks 
are  not  identified.  They  went  north  from 
where  the  pool  of  blood  was  discovered.  An 
empty  12-gange  shell  was  found  near  this 
spot.  The  witness  Courtney  went  to  Larklns' 
store,  and  asked  If  he  had  a  gun.  He  said 
he  had  one,  but  did  not  know  whether  it  was 
there  or  not.  Courtney  told  him  he  (Court- 
ney) must  have  the  gun.  Larkins  reached 
under  the  counter  and  pulled  out  a  gun,  a 
12-gauge,  double-barreled  shotgun.  The  shell 
found  in  the  road  had  a  peculiar  indentation 
on  it,  and  upon  examination  it  was  found 
that  the  rebounding  spring  of  the  right  lock 
of  this  gun  was  damaged,  and  the  haii.mer 
pressed  against  the  plunger  and  produced  an 
indentation  exactly  similar  to  the  one  on  the 
shell  which  was  found.  In  Edwards'  house 
two  other  shells  were  found  loaded  with  No. 
7  shot  one  of  which  had  a  similar  indenta- 
tion on  it  The  Jury  were  shown  how  this' 
indentation  was  produced  by  the  witness 
taking  a  fresh  shell  and  putting  it  into  the 
gun.    Mr.  Eppes  was  shot  with  No.  7  shot 

Robert  Robinson  testified  that  on  Saturday 
afternoon  September  8,  1904,  he  sold  Isham 
Edwards  three  12-gange  shells  loaded  with 
No.  7  shot  Caldwell  lived  about  2%  miles 
north  of  Larklns*  store.  He  was  arrested  by 
Deputy  Sheriff  Langston  late  on  the  night 
after  Mr.  Eppes  was  killed,  near  a  church 
which  was  near  Larkins'  store.  Langston 
saw  him  Jumping  across  the  road  In  Ids  shirt 
sleeves.  Caldwell  said  he  had  been  to 
church.  Larkins  told  Mr.  Whitehead,  a  wit- 
ness, early  Sunday  morning,  September  4, 
1904,  that  he  locked  up  his  store  at  half  past 
7  o'clock,  and  started  away,  and  that  he 
heard  a  gun  fire,  and  that  the  gun  was  a 
muzzle-loading  gun,  because  he  beard  the  cap 
snap  and  then  the  gun  shoot.  He  supposed 
it  was  the  shot  that  killed  Mr.  E^pes.  Mr. 
Eppes  was  shot  in  the  head  with  No.  7  shot 
(>*■  close  range.  He  Is  supposed  to  have  been 
shot  where  the  pool  of  blood  was  found,  be- 
tween the  7  and  8  mile  post  from  Tallahas- 
see. €leorge  Caldwell  introduced  several  wit- 
nesses to  prove  an  alibi.  Mack  Davis  testi- 
fied that  he  left  Tallahassee  at  early  sun- 
down, and  passed  Caldwell,  and  last  saw  him 
going  up  Vason's  hill,  3  miles  from  town. 
This  was  about  sundown,  and  the  place  was 
about  A\(,  miles  from  Larkins'  store.  He  saw 
Isham  Edwards  standing  by  the  road  near 
the  church,  which  is  about  one-quarter  of  a 
mile  from  Larkins'  store  and  three-quarters 
of  a  mile  from  where  Mr.  Eppes  was  suppos- 
ed to  have  been  shot.  Isham  had  a  gun. 
Witness  went  on  past  Larklns'  store,  and 
went  about  three-fourths  of  a  mile,  and 
beard  the  gun  shoot,  and  that  George  Cald- 
well did  not  have  time  to  get  to  where  Mr. 
Eppes  was  killed.  The  witness  said  he  and 
Nat  Hunter  had  left  Caldwell  4%  miles  back, 
Just  before  dark,  at  a  well.  He  had  previous- 
ly said  that  the  last  time  he  saw  Georgo 
Caldwell  was  at  the  Vason  hill,  about  sun- 
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down.  ,Nat  Hunter  testified  that  he  and 
Mack  Darls  left  Tallabassee  after  sundown 
In  their  buggies.  They  stopped  at  the  Hare 
place  to  water  their  horses,  and  Oeorge  Oald- 
well  droTe  np  In  a  wagon  with  Jennie  Kar- 
ney.  The  last  he  saw  of  the  wagon  It  was 
going  np  the  Vason  hlll,  3  miles  from  town. 
When  he  and  Mack  Davis  passed  Liarklns' 
store  there  was  a  light  burning  in  the  store. 
He  also  saw  Isham  £Mwards  standing  by  the 
road  with  a  gun  In  his  hand,  and  heard  a 
gon  flre  In  that  direction.  They  passed  Mr. 
Eppes  before  they  got  to  the  place  where 
Isham  was  standing. 

Jennie  Kamey  testified  that  when  she  left 
Tallahassee  the  day  Mr.  Eppes  was  killed 
It  was  nearly  dark.  She  took  G«orge  Cald- 
well In  the  wagon  with  her,  and  when  they 
got  a  mile  from  town  came  to  Mack  Davis 
and  Nat  Turner  (Hunter)  watering  their 
horses  at  a  well.  They  drove  on,  and  left 
George  and  witness  at  the  well.  She  lives 
5  miles  from  Tallahassee,  with  Mr.  Craig's 
people.  Oeorge  Caldwell  rode  with  her  un- 
til she  came  to  the  road  turning  ofT  from  the 
main  road  to  her  house.  It  was  night  when 
Caldwell  left  her. 

Mamie  Cbalres  testified  that  on  the  day 
Mr.  Eppes  was  killed  she  met  Isham  Ed- 
wards with  a  gun  as  she  was  going  to  Lar- 
Uns'  store.  She  reached  Larklns'  store  about 
5  o'clock,  and  he  was  there.  She  stayed  un- 
til 10  o'clock.  She  was  waiting  to  buy  some 
lard  that  was  coming  on  Larklns'  wagon 
from  town.  Larklns  shut  up  his  store  at  10 
o'clock  and  went  home  with  her.  She  was 
In  Larklns'  store  when  Isham  brought  back 
the  gnn,  which  was  about  half  past  7  o'clock. 
George  Caldwell  come  to  Larklns"  store 
about  a  half  an  boor  after  Isham  brought 
the  gnn.  It  is  evident  that  this  story  as  to 
the  time  Ijarklna  closed  his  store  doe^  not 
agree  wltli  Larklns'  statement  to  Mr.  Ed- 
ward Whitehead,  viz.,  that  he  closed  his 
(tore  about  half  past  7  o'clock.  Oeorge 
Caldwell  testified  In  his  own  behalf.  He 
stated  that  it  was  nearly  dark  when  he  left 
town;  that  he  rode  with  Jennie  Kam^  nntll 
he  got  to  the  Craig  place,  about  5  miles  from 
town;  that  when  he  left  her  it  was  after 
dark;  that  he  stopped  and  talked  a  little 
while  with  some  kin  people  living  on  the 
road,  and  then  went  home,  going  by  Larklns' 
store,  which  was  In  the  direction  of  his 
home;  that  when  he  reached  Larklns'  store 
it  was  a  good  while  after  dark;  that  he  was 
in  Larklns'  store  about  a  half  an  hour,  when 
Isham  SSd wards  came  In  with  Larklns'  gun, 
and  unbreeched  it,  and  took  out  two  loaded 
shells  and  gave  the  gun  to  Laridns;  that 
shortly  afterwards  he  left,  and  did  not  see 
Isham  tintll  after  he  was  arrested;  that  be 
did  not  see  Mr.  Eppes  in  the  road,  and  did 
not  have  anything  to  do  with  killing  bim; 
and  that  he  waa  an  innocent  man.  It  will  be 
observed  that  Caldwell  did  not  explain  h«w 
it  happened  that  he  was  arrested  near  Lar- 
klns' store  very  late  that  night  by  the  deputy 


sheriff.  It  is  evident,  also,  that  his  state- 
ment, like  that  of  Mamie  Cbalres,  as  to  the 
time  of  closing  the  store>  does  not  agree 
with  Larklns'  statement  to  Mr.  Whitehead. 
Larklns  stated  to  Mr.  Whitehead  that  he 
closed  his  store  about  half  past  7  o'clock,  and 
soon  after  heard  the  shot  that  It  was  claim- 
ed killed  Mr.  Eppes.  Mamie  Cbalres  was  at 
the  store  from  6  o'clock  until  10  o'clock,  when 
she  says  it  was  closed,  and  says  nothing 
at)out  hearing  the  shot  fired. 

In  view  of  the  fact  that  no  witness  fixes 
the  time  when  Mr.  Eppes  was  killed,  except 
that  It  was  after  dark,  it  is  evident  that  the 
evidence  of  an  alibi  was  not  of  that  charac- 
ter which  must  necessarily  have  produced  a 
reasonable  doubt  of  the  presence  of  Caldwell 
at  the  killing  of  Eppes.  The  shot  which 
some  of  the  witnesses  say  they  heard  may 
or  may  not  have  been  the  one  that  killed 
Eppes,  and,  as  to  this  shot,  the  time  when  it 
was  heard  Is  not  fixed  with  anything  like 
precision.  If  Caldwell  was  at  Vason's  hill 
at  sundown,  about  half  past  6  o'clock,  414 
miles  from  Larklns'  store,  it  is  consistent 
with  reason  that  he  might  have  walked  the 
intervening  distance,  and  have  been  at  Lar- 
klns' store  with  Larklns  and  Isham  Edwards, 
just  as  Edwards  testified  he  was;  that  is  to 
say,  somp  time  after  dark.  This  court  held, 
In  Bacon  State,  22  Fla.  51,  and  in  Adams 
V.  State,  28  Pla.  611,  text  541,  10  South.  106, 
that,  to  make  the  defense  of  an  alibi  avail- 
able, the  evidence  of  Its  existence  must  cov- 
er the  whole  time  when  the  presence  of  the 
defendant  was  required,  and  that  it  is  suffi- 
cient if  it  raises  a  reasonable  doubt  in  the 
minds  of  the  Jury  whether  or  not  the  ac- 
cused was  present  at  the  killing.  See,  also. 
Murphy  v.  State,  31  Fla.  166,  12  South.  453. 
The  Jury,  however,  are  the  Judges  of  the 
credibility  of  the  witnesses  and  of  the  weight 
and  sufficiency  of  the  evidence,  and  in  view 
of  all  the  evidence  we  are  not  able  to  say 
tliat  they  erred  in  not  sustaining  this  plea 
and  acquitting  the  defendants.  As  to  the 
testimony  of  Isham  Edwards,  who,  according 
to  his  own  statement,  was  an  accomplice  In 
the  crime  of  killing  Mr.  Eppes,  the  law  In 
this  state  is  settled  that  such  testimony  is 
competent  and  that,  if  it  satisfies  the  Jury 
of  the  defendants'  guilt  beyond  a  reasonable 
doubt,  a  conviction  thereon  may  be  had, 
though  it  be  uncorroborated.  Brown  v.  State 
(Fla.)  27  South.  869;  Bacon  v.  State,  22  Fla. 
61;  Tuberson  v.  State.  26  Fia.  472,  7  South. 
8Sa 

Where  there  is  evidence  to  support  a  ver- 
dict and  Its  propriety  depends  on  the  credi- 
bility of  witness,  the  appellate  court  cannot 
Interfere.  McNIsh  v.  State  (Fla.)  36  South. 
176. 

The  Judgments  and  sentences  of  the  trial 
court  are  affirmed. 

TATLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  a  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 
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BUTTS  T.  STATE. 
(Supreme  Court  of  Florida.    July  17,  1905.) 

Error  to  Criminal  Court  of  Record,  Duval 
<3ounty;    John  W.  Dodge,  Judge. 

Proceeding  by  the  State  against  J.  Edgar 
Butta.  Judgment  for  the  state,  and  the  defend- 
ant brings  error. 

Charles  L.  Fildes,  for  plaintiff  in  error. 

PER  CURIAM.  The  writ  of  error  is  dis- 
missed, on  priedpe  of  counsel  for  the  plaintiff 
4n  error. 


VENABIiB  et  al.  t.  HAII/E. 
(Supreme  Court  of  Florida.    June  26,  1905.) 

Appeal  from  Circuit  Court,  Alachua  County: 
James  T.  Wills,  Judge. 

Action  by  Evans  Haile  against  Monroe  Vena- 
ble  and  another.  There  were  orders  in  favor  of 
the  complainant,  and  the  defendants  appeal. 

Robt  E.  Davis,  for  appellants.  Horatio  Da- 
-vis  and  W.  S.  Broome,  for  appellee. 

PER  CURIAM.  Tlie  appeal  is  dismissed,  on. 
pnecipe  of  counsel    for  appellants. 


COUNClIi  V.  LBWTER. 

(Supreme  (3ourt  of  Florida,  Division  A. 
11,  1905.) 


July 


Mi- 


Error  to  Circuit  Court,  Orange  CSounty; 
nor  8.  Jones,  Judge. 

Action  by  Fred  A.  Lewter  against  James 
'Council.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

Maasey  ft  Warlow,  for  jriaintiff  in  error. 
-Jones  &  Jones,  for  duendant  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 


TBLBPHONB 


VAUGHN  T.   PENINSnnAR 

CO. 
(Supreme  Court  of  Florida.     July  12,  1905.) 

In  Bana  Error  to  Circuit  Court,  Hills- 
borough Ounty ;   Joseph  B.  Wall,  Judge. 

Action  by  Willie  Vaughn,  by  his  next  friend, 
A,  O.  Clewi%  against  the  Peninsular  Telephone 
Company.  Judgment  for  defendant,  and  plain- 
tiff brings  error. 

P.  O.  Knight  and  H.  C.  Gordon,  for  plaintiff 
in  error.    J.  J.  Lunsford,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  ia  affirmed. 


RBID  et  al.  v.  GEORGIA  STATE  BUILD- 
ING &  LOAN  ASS'N. 


April 


(Supreme  Court  of  Florida,  Division  A. 
8,  1903.) 

Appeal  from  Circuit  Clonrt,  Polk  County; 
Joseph  B.  Wall,  Judge. 

Bill  bj  the  Georgia  State  Building  ft  Loan 
Association  against  Mary  B,  Reid  and  another. 
Decree  for  complainant,  and  defendants  appeal 

Wilson  ft  Wilson,  for  api>ellants.  Jefferson 
Vam,  for  appellee. 

PER  CURIAM.    The  decree  is  afiStmed.     . 


RHEINAUER  v.  BLOXHAM,  Governor,  to 

Use  of  STATE. 

(Supreme  Court  of  Florida,  Division  B.     April 

11,  1903.) 

Error  to  Circuit  Court,  Leon  County;  John 
W.  Malone,  Judge. 

Action  by  W.  D.  Blozham,  Governor,  to  use 
of  the  state  of  Florida,  against  Charles  Rhei- 
nauer.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

Geo.  P.  Raney,  for  plaintiff  In  error.  J.  B. 
Whitfield,  Atty.  Gen.,  for  defendant  in  «rror. 

PER  CURIAM.    Tlie  Judgment  is  affirmed. 
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PUTNAM  LUMBER  CO.  ▼.  BLLIS-TOUNG 

CO. 
ELLIS-YOUNG  CO.  t.  PUTNAM  LUMBER 

CO. 
(SopnoM  Coart  of  Florida,  Division  A.    July 

26,  1905.) 
L  Wbit— Retubk  or  Sebvicb— Fobeign  Cox- 

FOKATIOn. 

Failure  to  Btate,  in  the  BherilTs  return  as 
to  the  service  of  a  writ,  that  the  defendant 
foreign  corporation  was  doing  business  in  this 
state,  or  that  its  president,  on  whom  the  seryice 
was  attempted  to  be  made,  resided  in  the  state. 
or  that  he  was  then  in  the  state  on  the  busiuejis 
of  the  corporation,  is  not  ground  for  quashing 
the  return. 
Z  Sahx— SumciENOT  or  Retubn. 

A  sheriff's  retnnu  on  a  writ  directed  to  the 
BL-T.  Co.,  a  corporation,  that  service  was  made 
on  the  president  of  "the  within-named  defend- 
ant corporation,  to  wit,  the  E.  and  Y.  Com- 
pany," IS  sufficient  as  to  the  name  of  the  cor- 
poration. 
&  Sams— Mattebs  Dehobs  thb  Rktobn. 

When  the  sheriff's  return  is  sufSclent  on 
its  face,  and  its  truthfulness  is  admitted,  mat- 
ters dehors  the  return  must  be  raised  by  plea. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Omt.  Dig.  Process,  |  210.] 

4.  Appbai^— Rbview— RtnjNOB  on  Fixas. 

The  rulings  of  the  circuit  court  on  motions 
to  strike  pleas  on  fundamental  grounds  are  re- 
viewable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  |  704.] 

5.  FI.EADING— Defenses. 

Under  a  practice  permitting  the  defendant 
to  plead  as  many  matters  of  law  or  fact  as  he 
may  deem  necessary  to  his  defense,  and  allow- 
ing contradictory  pleas,  it  is  not  permitted  to 
plead  to  the  Jurisdiction  of  the  courts  of  this 
state  over  the  person  of  the  defendant,  and  at 
the  same  time  to  plead  to  the  merits. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1, 
Gent.  Dig.  Abatemoit  and  Revival,  |  608.] 

6.  Same— Waivbb. 

A  plea  to  the  merits,  filed  by  the  defendant 
simultaneously  with  a  plea  as  to  jurisdiction 
over  the  person,  waives  the  latter  plea,  irre- 
spective of  the  order  in  which  tttey  are  num- 
bered. 

[E!d.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Abatement  and  Revival,  U  19,  507 ; 
vol.  3,  Cent  Dig.  Appearance,  {{  74,  85.] 

(ByUabus  by  the  Court) 

Error  to  Circuit  Court,  Daval  County;  Rhy- 
don  M.  Call,  Judge. 

Action  by  the  Putnam  Lumber  Company 
against  the  Ellis-Young  Company.  Judg- 
ment quashing  the  writ,  and  plaintiff  brings 
error,  and  defendant  assigns  cross-error.  Re- 
versed on  plalntifTs  writ,  and  affirmed  on 
defendantfs  cross-writ 

On  the  19tb  day  of  January,  1904,  sum- 
mons ad  respondendum  Issued  In  behalf  of 
the  "Putnam  Lumber  Company,  a  corpora- 
tion organized  and  existing  under  tbe  laws 
of  the  state  of  Wisconsin,"  against  "tbe  El- 
Us-Yonng  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Georgia,"  commanding  It  to  appear  In  due 
course  to  answer  "In  an  action  for  trespass 
to  real  estate,  and  conversion  of  personal 
property";  tbe  damages  being  laid  at  $25,- 
000.   The  sheriff's  return  on  this  summons  Is 
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as  follows:  "Received  this  summons  on  the 
lOtb  day  of  January,  A.  D.  1904,  and  execut- 
ed the  same  on  tbe  19tb  day  of  January,  A. 
D.  1904,  In  the  county  of  Duval,  Florida,  by 
delivering  a  true  copy  thereof  to  John  R. 
Young,  president  of  tbe  wlthln-named  defend- 
ant corporation,  to  wit,  tbe  Ellis  and  Young 
Company,  a  corporation  under  tbe  laws  of 
tbe  state  of  Georgia,  and  at  the  time  of  serv- 
ice showing  this  original." 

On  the  return  day  the  Ellis- Young  Com- 
pany appeared  specially  by  Its  attorneys  and 
moved  "to  quash  the  return  of  tbe  service 
of  the  writ  of  summons  in  this  cause,  upon 
tbe  following  grounds: 

"(1)  Because  tbe  return  of  service  shows 
that  the  defendant  Is  a  corporation  under  the 
laws  of  the  state  of  Georgia,  but  does  not 
show  that  said  corporation  at  the  time  of  the 
service  of  said  writ  was  doing  or  transacting 
any  business  In  the  state  of  Florida. 

"(2)  That  said  return  of  service  does  not 
show  that  tbe  president  of  the  defendant, 
upon  whom  said  service  was  attempted  to  be 
made,  was  at  the  time  of  such  service  resid- 
ing In  the  state  of  Florida. 

"(3)  That  said  return  of  service  does  not 
show  that  the  president  of  the  defendant, 
upon  whom  such  service  was  attempted  to 
be  made,  was  in  the  state  of  Florida,  at  tbe 
time  of  snch  service,  for  or  upon  business  or 
matters  connected  with  tbe  defendant  in 
such  wise  as  to  render  defendant  amenable 
to  the  Jurisdiction  of  this  court. 

"(4)  That  said  defendant,  being  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Georgia,  where  It  solely  carries  on  its  busi- 
ness, and  transacting  no  business  in  the  state 
of  Florida,  nor  having  any  agent  clothed  with 
authority  to  represent  it  In  the  state  of  Flori- 
da, cannot  legally  be  service  upon  one  of  Its 
officers  while  temporarily  In  this  state. 

"(5)  Because  the  service  of  the .  writ  of 
summons  attempted  to  be  made  in  this  cause 
upon  the  defendant,  organized  under  the  laws 
of  Georgia,  and  not  domiciled  or  doing  busi- 
ness in  the  state  of  Florida,  by  delivering  a 
copy  of  the  summons  to  its  president,  tem- 
porarily In  the  state  of  Florida,  Is  In  viola- 
tion of  tbe  rights  guarantied  by  tbe  Constitu- 
tion of  tbe  United  States. 

"(6)  Because  the  said  return  of  service  In- 
dorsed on  said  summons  does  not  state  the 
service  to  have  been  made  on  tbe  defendant, 
the  Ellis- Young  Company,  named  In  tbe  siXm- 
mons." 

At  the  hearing  of  the  motion,  February  29, 
1904,  the  Ellis- Young  Company  filed  in  sup- 
port of  the  motion  two  affidavits  of  John  R. 
Young  to  the  effect  that  he  was  president  of 
the  company,  which  was  domiciled  In  Chat- 
ham county,  Ga.,  and  nowhere  else,  and  that 
said  company  had  never  been  domiciled  in 
Duval  county,  Fla.,  nor  bad  an  agent  or  agen- 
cy in  said  county;  that  deponent  had  never 
been  a  resident  of  Florida,  and  at  the  time 
of  the  service  he  was  temporarily  In  said 
Duval  county  on  a  business  trip,  not  connect- 
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ed  with  the  bnslnesB  of  tbe  company;  and 
that  aald  company  did  not  during  the  year 
1904  carry  on  or  conduct  any  buslnesa  In  the 
state  of  Florida,  or  have  any  office,  officer,  or 
agent  for  the  transaction  of  buslnees  In  said 
state..  No  proof  was  offered  by  tbe  plaintiff. 
The  motion  was  denied  March  2,  1904,  and 
exception  noted,  and  2  days  thereafter  20 
days  were  allowed  the  defendant  to  file  such 
pleadings  as  it  might  be  advised.  February 
1,  1004,  the  plaintiff  filed  Its  declaration,  con- 
sisting of  five  counts;  the  first  being  for  the 
conversion  of  3,000  barrels  of  rosin,  the  sec- 
ond being  for  the  conversion  of  1,000  barrels 
of  spirits  of  turpentine,  the  third  being  a 
combination  of  the  first  two,  while  the  fourth 
and  fifth  are  for  breaking  and  entering  cer- 
tain described  lands  In  the  state  of  Florida. 

On  the  23d  day  of  March,  1004,  there  were 
filed  six  pleas;  tbe  fourth,  fifth,  and  sixth 
being  pleas  of  the  general  Issue,  and  the 
first  three  reading  as  follows: 

"Now  comes  the  defendant  In  the  above- 
entitled  cause,  by  its  attorneys,  and  for  a 
first  plea  to  each  count  of  the  declaration 
says  that  the  summons  In  said  cause  was 
served  upon  one  John  R.  Young,  In  the  said 
county  of  Duval,  Florida,  and  who  was  at 
the  time  of  the  service  upon  him  the  presi- 
dent of  said  defendant  corporation,  and  that 
the  said  defendant  corporation  was  Incorpo- 
rated and  organized,  and  now  exists,  only  un- 
der and  by  virtue  of  the  laws  of  the  state 
of  Georgia,  and  has  always  had  Its  offices 
and  place  of  business  In  the  county  of  Chat- 
ham and  state  of  Oeorgla,  and  nowhere  else, 
with  a  branch  office  in  Brunswick,  Oa.,  and 
that  said  defendant  has  never  had  any  office 
or  place  of  business  or  any  agent  or  agency 
in  the  said  county  of  Duval,  and  state  of 
Florida,  and  that  said  defendant  corporation 
did  not  at  tbe  time  of  the  attempted  service 
of  the  summons  in  said  cause,  or  at  any  oth- 
er time  during  the  year  1904,  carry  on  or 
conduct  any  business,  or  have  any  office,  offi- 
cer, or  agent  for  the  transaction  of  business. 
In  the -state  of  Florida,  and  that  no  person 
at  the  time  of  said  attempted  service  was  au- 
thorized to  conduct  any  business  for  or  to 
represent  said  defendant  In  said  state  of 
Florida  In  any  manner  whatsoever,  and  that 
said  John  R.  Young  has  never  been  a  resi- 
dent of  tbe  state  of  Florida,  and  at  the  time 
of  .the  attempted  service  of  said  summons 
on  htm  be  was  temporarily  In  the  said  county 
of  Duval,  Florida,  attending  to  his  personal 
business,  and  not  attending  to  or  engaged  In 
any  business  whatever  of  the  said  defend- 
ant; and  the  said  defendant  says  that  said 
circuit  court  for  Duval  county,  Florida,  never 
acquired  any  jurisdiction  In  said  cause  of 
this  defendant  by  the  said  attempted  service 
of  said  summons  upon  said  John  R.  Young, 
and  has  never  acquired  and  has  no  jurisdic- 
tion of  defendant  In  said  cause,  and  the  same 
should  be  abated. 

"(2)  And  the  defendant,  for  a  second  plea 
to  tbe  first,  second,  and  third  counts  of  said 


declaration,  says  that  at  the  commencement 
of  the  said  above-entitled  suit  the  defendant 
was  not  doing  business  of  any  kind  In  the 
state  of  Florida,  and  did  not  have  any  agent 
or  other  representative  In  said  county  of  Du- 
val and  state  of  Florida,  or  anywhere  In  the 
state  of  Florida,  and  that  tbe  oalj  agents 
and  representatives  of  defendant  or  office  for 
the  transaction  of  Its  business  were  at  tbe 
commencement  of  said  suit  In  the  county  of 
Chatham  and  state  of  Georgia,  with  a  branch 
office  In  Brunswick,  Georgia,  and  that  the 
said  alleged  cause  of  action  mentioned  and 
described  In  said  counts  of  plaintiff's  decla- 
ration did  not  accrue  In  the  said  county  at 
Duval,  Florida,  or  anywhere  In  the  said  state 
of  Florida,  and  that  the  said  property  men- 
tioned and  described  In  said  counts  of  said 
declaration  was  not,  at  the  time  of  the  com- 
mencement of  said  suit  or  since,  In  the  said 
county  of  Duval  and  state  of  Florida,  and 
that  said  circuit  court  for  said  county  of  Du- 
val, Florida,  has  no  Jurisdiction  of  the  said 
above-entitled  cause. 

"(8)  And  tbe  defendant,  for  a  second  plea 
to  the  fourth  and  fifth  counts  of  plalntiUTa 
declaration,  says  that  at  the  commencement 
of  the  said  above-entitled  cause  the  defend- 
ant was  not  doing  business  of  any  kind  In 
the  state  of  Florida,  and  did  not  have  any 
agent  or  other  representative  In  said  county 
of  Duval  and  state  of  Florida,  or  anywhere 
In  the  state  of  Florida,  and  that  Its  only 
agents  and  representatives  and  office  for  the 
transaction  of  Its  business  were  at  the  com- 
mencement of  said  suit  In  the  county  of  Chat- 
ham and  state  of  Georgia,  with  a  branch  of- 
fice In  Brunswick,  Georgia,  and  that  the  said 
alleged  cause  of  action  mentioned  and  de- 
scribed In  said  counts  of  plaintiff's  declaration 
did  not  accrue  In  said  county  of  Duval,  state 
of  Florida,  and  that  the  said  lands  mentioned 
and  described  In  said  counts  of  said  declara- 
tion are  not  in  the  county  of  Duval  and  state 
of  Florida,  but  are  In  the  county  of  La  Fay- 
ette In  said  state  of  Florida,  and  that  said 
circuit  court  for  said  county  of  Duval,  Flori- 
da, has  no  Jurisdiction  of  the  said  above-en- 
titled cause." 

The  plaintiff  moved  to  strike  tbe  first 
three  pleas  set  out  above  on  the  grounds  that 
they  are  Irrelevant  to  the  Issue  and  have 
been  waived  by  filing  pleas  In  bar.  This 
motion  was  denied,  and  exception  noted. 

The  plaintiff  Joined  Issues  on  the  pleas  to 
the  merits,  but,  declining  to  take  Issue  on 
the  other  pleas,  a  Judgment  final  was  enter- 
ed, quashing  tbe  writ  and  giving  defendant 
Judgment  for  costs. 

Both  parties  procured  a  bill  of  exceptions. 
The  plaintiff  sued  out  Its  writ  of  error,  as- 
signing as  errors  the  denial  of  the  motion  to 
strike  pleas  and  the  final  Judgment.  The 
defendant  also  sued  out  a  cross-writ  of  error,, 
and  also  an  Independent  writ,  on  which  It 
assigns  as  error  the  refusal  to  quash  the  re- 
turn. 
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W.  H.  Baker,  for  Putnam  Lumber  Co. 
Cooper  &  Cooper  and  B.  J.  L'Bngle,  for  BII1>- 
TouDg  Co. 

COGKBELL,  X  (after  stating  the  facts). 
Tor  convenience  we  shall  call  the  parties 
plaintiff  and  defendant,  according  to  the  posi- 
tions they  occupied,  respectively,  In  the  cir- 
cuit court,  and  shall  discuss  the  assignments 
in  the  chronological  order  In  which  the  rul- 
ings were  there  made. 

Did  the  court  err  In  overruling  the  motion 
to  qnash  the  return  of  the  service  of  the 
writ? 

Qenerally  speaking,  motlcms,  as  distln- 
gnisbed  from  pleas,  are  addressed  to  some 
discretionary  matter  upon  which  the  court^s 
action  is  requested,  or  to  some  defect  on  the 
face  of  the  record,  while  other  matters  are 
more  pn^erly  presented  by  a  plea.  Motions 
are  summary,  and  disposed  of  by  the  court; 
while  pleas  are  more  orderly,  and  are  tried 
by  a  Jury.  On  an  inspection  of  this  motion 
and  the  afDdavits  filed  in  Its  support.  It  will 
be  noticed  that  the  motion  is  not  addressed 
to  the  court  for  the  purpose  of  having  its 
(Acer  amend  bis  returns  so  as  to  speak 
the  truth,  nor  to  have  made  a  fuller  return 
that  he  might  officially  make  under  the  re- 
sponsibility of  his  bond,  nm:  does  It  contro- 
vert the  truthfulness  of  any  part  of  the  re- 
turn as  made. 

Under  our  statutes  service  of  the  writ  is 
effected  by  reading  the  writ  or  summons 
to  the  person  to  be  served,  or  by  delivering 
him  a  cc^y  thereof,  and  process  against  a 
corporation,  domestic  or  foreign,  may  be 
served  (1)  ui>on  the  president  or  vice  presi- 
dent or  other  head  of  the  corporation;  (2) 
In  the  absence  of  sudi  head,  upon  the  cash- 
ier or  treasurer,  or  secretary  or  general 
manager;  (3)  In  the  absence  of  all  the  above, 
upon  any  director  of  such  company;  (4)  In 
the  absence  of  all  the  above,  upon  any  busl- 
neaa  agent  resident  In  the  county  In  which 
the  action  Is  brought;  (S)  if  a  foreign  cor- 
poration shall  have  none  of  the  foregoing 
officers  as  agents  in  this  state,  service  may 
be  made  ni>on  any  agenrt  transacting  busi- 
ness for  it  In  this  state.  Kev.  8t  1892,  i 
1019.  In  the  foregoing  classification  a  dis- 
tinction is  clearly  made  between  officers 
and  agents,  and  only  as  to  the  latter  Is  there 
a  qualification  as  to  residence  or  transac- 
tion of  business. 

The  objection  is  not  to  the  writ  itself,  nor 
to  the  service  of  the  writ,  but  to  the  return 
of  the  sheriff  as  to  the  service.  Section 
1028,  Kev.  St  1802,  having  for  its  title  "Re- 
turn of  Execution  of  Process,"  reads:  "All 
officers  to  whom  process  shall  be  directed 
shall  note  upon  the  same  the  time  when  it 
comes  to  hand,  the  time  when  It  was  ex- 
ecuted, the  manner  of  execution,  and  the 
name  of  the  person  upon  whom  It  shall  be 
executed,  and  If  such  person  be  served  In  a 
representative  capacity,  the  position  occupied 
by  him.  A  failure  to  set  forth  the  foregoing 
(acts  shall  invalidate  the-  service,  but  the 


return  shall  be  amendable  so  as  to  state  the 
truth  at  any  time  upon  application  to  the 
court  from  which  the  process  Issued,  and 
xspon  such  amendment  the  service  shall  be 
as  effective  as  If  the  return  bad  originally 
stated  such  facts.  A  failure  to  state  said 
facts  in  the  return  shall  subject  the  officer 
so  falling  to  a  fine  not  exceeding  ten  dollars, 
at  the  discretion  of  the  court" 

The  first  second,  third,  and  sixth  grounds 
of  the  motion  are  directed  to  the  form  of 
the  return.  The  fourth  and  fifth  allege  new 
matter.  The  first  three  are  based  on  the 
absence  from  the  return  of  a  statement  that 
the  Oeorgla  corporation  was  doing  business 
In  Florida,  or  that  the  president  on  whom 
the  service  was  attempted  to  be  made  then 
resided  in  Florida,  or  that  he.  was  then  in 
Florida  on  bnslness  or  matters  connected 
with  the  defendant  in  such  wise  as  to  ren- 
der the  defendant  amenable  to  the  jurisdic- 
tion of  the  court  We  fail  to  find  anything 
In  the  law  that  calls  upon  the  sheriff  to 
make  return  as  to  these  matters,  and  we  fall 
to  see  how  it  would  add  to  the  effect  of  his 
return  to  Incorporate  therein  matters  beyond 
his  official  knowledg^e. 

The  sixth  and  last  ground  of  the  motion 
is  based  upon  the  misprision  in  naming  the 
defendant  the  "Ellis  &  Young  Company,"  In- 
stead of  the  "Ellis- Young  Company."  Tbls 
naming  is  under  a  videlicet,  and  a  reference 
to  "the  wlthln-named  defendant"  where  in 
the  writ  the  defendant  is  given  its  true 
name. 

There  seems  to  be  a  difference  In  the  ad- 
judged cases  as  to  the  procedure  for  raising 
the  questions  presented  by  the  fourth  and 
fifth  grounds  of  the  motion.  In  the  fed- 
eral courts  it  has  been  permitted  frequently 
to  present  by  motion  and  affidavit  the  issue 
of  Jurisdiction  over  the  person  of  foreign 
corporations,  but  in  most  of  the  cases  we 
have  examined  the  question  has  arisen  over 
the  truthfulness  of  the  officer's  return  alleg- 
ing agency  on  the  part  of  the  person  served. 
There  are,  however,  some  that  permit  the 
question  before  us  to  be  raised  by  motion. 
We  are  of  the  opinion,  however,  that  not 
only  the  sounder  reasoning  and  the  weight 
of  authority,  but  the  current  of  our  own 
decisions,  compel  us  to  the  conclusion  that 
where  the  truthfulness  of  the  sheriff's  re- 
turn is  admitted,  matters  dehors  such  return 
must  be  raised  by  plea.  See  Bngelke  &, 
Felner  Milling  Co.  v.  Gruntbal  (Fla.)  35 
South.  17;  Tarrance  v.  State,  43  Fla.  446- 
460,  30  South.  686,  and  cases  cited;  Oreer 
V.  Young,  120  111.  184-190,  11  N.  B.  167; 
Camden  Rolling  Mill  Co.  v.  Swede  Iron  Co., 
32  N.  J.  Law,  15. 

Did  the  court  err  in  refusing  to  strike  the 
first  three  pleas? 

The  defendant  insists  that  the  ruling  of 
the  court  on  motions  to  strike  is  discretion- 
ary and  not  reviewable,  and  cites  cases  from 
other  states  that  are  more  or  less  in  point 
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This  court  bas  freqaently  oitertalned  errors 
assigned  on  such  rulings,  and  wliUe  a  discre- 
tion may  be  conceded  tbe  trial  court  in  dls- 
pofdng  of  matters  as  to  compulsory  amend- 
ments for  indefiniteness  and  the  like,  yet 
we  are  fully  as  well  able  as  that  court  to 
pass  upon  matters  that  go  to  tbe  gist  of  tbe 
controversy.  The  objection  to  these  pleas 
is  not  formal,  bat  fundamental,  and  18  open 
to  UB  for  review. 

The  serious  question,  then,  recnrs:  Were 
these  pleas  waived  by  the  pleas  to  the  merits, 
filed  simultaneously?  Or,  to  put  the  ques- 
tion in  another  form:  "Is  it  permitted  un- 
der our  practice  to  plead  to  the  jurisdiction 
of  the  courts  of  this  state  over  the  person 
of  the  defendant,  and  at  the  same  time  to 
ask  the  court  to  adjudicate  the  merits  of 
the  cause?" " 

It  is  conceded  that  this  could  not  be  done 
at  the  common  law,  but  it  is  contended  that 
the  common  law  has  been  changed  in  this 
respect  The  only  changes  are  to  be  found 
in  sections  1062  and  1063  of  the  Bevised 
Statutes  of  1892,  and  common-law  mle  60, 
as  follows: 

"Sec  1062.  All  Ideas  shall  be  sworn  to^ 
either  by  the  defendant  or  his  agent  or  at- 
torn^. But  it  shall  be  no  objection  to  any 
plea  that  it  is  contradictory  to  any  other 
plea  filed  by  the  same  party  In  the  same 
cause. 

"Sec.  1068.  The  defendant  may  plead  as 
many  matters  of  fact  as  he  may  deem  neces- 
sary to  his  defense." 

"Bule  60.  Upon  the  trial,  where  there  is 
more  than  one  count,  plea,  avowry,  or  cog- 
nisance, upon  the  record,  and  the  party 
pleading  fails  to  establish  a  distinct  subject- 
matter  of  complaint  in  respect  of  each  count, 
or  some  distinct  ground  of  answer  or  de- 
fense in  respect  of  each  plea,  avowry  or 
cognizance,  a  verdict  and  Judgment  shall 
pass  against  him  upon  each  count,  plea, 
avowry,  or  cognizance,  which  he  shall  have 
so  failed  to  establish,  and  he  shall  be  liable 
to  the  other  party  for  all  the  costs  occasion- 
ed by  such  count,  plea,  avowry,  or  cogni- 
zance, including  those  of  the  evidence,  as 
well  as  those  of  the  pleading." 

"It  is  an  admitted  canon,  applicable  to 
the  construction  of  statutes,  ttiat  when  a 
statute  contravenes  or  alters  a  principle  of 
the  common  law  it  must  always  be  strictly 
construed."  Sealey  v.  Thomas,  6  Fla.  25-S3. 
BSven  a  criminal  statute^  that  Is  in  modifica- 
tion of  the  common  law,  will  not  be  presum- 
ed to  modify  it  further  than  is  expressly 
declared;  and  construction  or  intendment 
will  not  be  resorted  to  for  the  purpose  of 
extending  its  operation.  Webb  v.  MulUns, 
78  Ala.  111.  For  tbe  purposes  of  this  case 
we  may  admit  that  the  sections  referred 
to,  taken  in  connection  with  the  quoted  rule^ 
which  was  adopted  by  tliis  court  for  tbe 
government  of  the  circuit  courts  and  has 
the  force  and  effect  of  the  statute,  do  away 


with  the  common-law  objections  to  tbe  bI- 
multaneouB  filing  of  pleas  in  bar  and  certain 
pleas  in  abatement,  yet  the  pleas  before  us 
are  not  strictly  pleas  in  abatement. 

Chitty,  in  speaking  of  pleas  to  the  Jurisdic- 
ti<m,  which  are  subdivided  into  the  three 
classes  of  the  subject-matter,  the  person, 
and  the  thing,  saya:  "Pleas  of  this  descrip- 
tion, though  in  effect  they  abate  the  writ,  yet 
differ  from  pleas  in  abatement,  principally 
in  three  points,  viz.,  that  they  must  be  plead- 
ed in  person;  that  only  half  defense  should 
be  made;  and  that  they  should  conclude 
'si  curia  cognoecere  vellt'  (whether  the  court 
should  take  cognizance),  and  not  'quod  billa 
cassetur'  (that  the  bill  may  be  quashed}." 
1  Chitty,  **ll. 

That  the  mischief  of  the  common  law 
sought  to  be  remedied  was  the  frequent 
hardship  of  the  rule  requiring  singleness  of 
issue,  and  that  the  statute  was  designated 
to  effect  no  other  change,  is  made  more  man- 
ifest when  we  go  to  the  original  act  of  No- 
vember 23,  1828,  out  of  which  the  quoted 
sections  of  the  Bevision  were  carved.  It 
reads:  "Sec.  26.  In  all  cases,  the  defendant 
or  defendants  may  plead  as  many  matters 
of  law  or  fact,  as  he,  she,  or  they  may  deem 
necessary  to  his,  ber  or  their  defense;  and 
it  shall  be  no  objection  to  any  plea  that  it  is 
contradictory  to  any  other  plea  filed  by  the 
same  party  in  the  same  cause."  If  it  be 
permitted  to  file  contradictory  pleas,  now 
that  the  oath  thereto  is  no  longer  required 
by  the  Constitution,  bat  by  statute  only,  the 
contradiction  must  be  one  of  fact,  not  of 
logic;  nor  does  the  act  undertake  to  do  away 
with  all  the  consequences  of  such  pleading. 

There  Is  an  embarrassing  paucity  of  adju- 
dications on  the  precise  point  Our  atten- 
tion has  been  called  by  counsel  and  our  own 
research  to  decisions  permitting  the  ordinary 
pleas  In  abatement  such  as  misnomer,  an- 
other cause  pending,  and  Jurisdiction  of  tbe 
amount  to  be  filed  with  pleas  on  tbe  merits. 
In  Byler  v.  Jones,  79  Mo.  261,  it  was  said 
the  defendant  could  Include  in  his  answer  a 
defense  to  the  merits,  vrithout  foregoing 
the  benefits  of  tils  plea  to  the  Jurisdiction, 
and,  in  support  thereof,  the  court  merely  re- 
fers to  a  ruling  in  Little  v.  Harring^ton,  71 
Mo.  390,  in  which  it  was  held  that  there 
could  be  united  a  plea  of  nonjoinder  and  a 
plea  to  the  merits  under  the  Code  system, 
and  former  decisions  to  the  contrary  are 
overruled.  Under  the  Code  system  it  seems 
all  objections  that  cannot  be  raised  by  de- 
murrer must  be  embraced  in  one  answer, 
and  the  decisions  of  the  courts  working  un- 
der such  a  system  can  shed  no  light  upon  the 
point  before  us. 

The  only  other  case  to  which  our  atten- 
tion is  called  that  holds  such  pleas  may  be 
united  is  Gardner  v.  James,  5  B.  I.  235, 
where  it  is  said:  "If  he  plead  to  the  merits 
without  first  insisting  upon  the  objections,  he 
is  deemed  to  have  waived  it,  and  cannot  aft- 
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erwardB  plead  that  matter  in  abatement;  and 
at  common  law  pleading  to  the  merits  at  all, 
before  a  Judgment  of  respondeat  ouster, 
would  be  a  waiver  of  such  plea  In  abatement 
Under  the  practice  universally  prevailing  In 
our  courts,  by  which  the  defendant  files 
all  his  pleas  at  the  same  time,  whether  in 
abatement  or  in  bar,  but  in  the  regular  or- 
der of  pleading,  first  insisting  upon  the 
matters  in  abatement,  it  can  hardly  be  held 
tliat  the  filing  of  pleas  in  bar  is  a  waiver 
of  those  in  abatement."  The  ruling  Is  square- 
ly based  upon  the  universal  practice  there 
prevailing.  We  are  not  aware  of  such  a 
universal  practice  In  the  Florida  courts. 

We  do  not  feel  bound  by  the  adjudged 
eases,  therefore,  but  are  free  to  exercise  an 
Independoit  Judgment.  It  must  be  borne 
In  mind  that,  if  the  facts  existed  as  set  tortb 
In  these  pleas,  the  defendant  could  abso- 
lutely ignore  the  attempted  service,  and 
the  count's  Judgment,  should  any  be  enteored, 
would  t>e  without  validity,  even  on  collateral 
attack;  and  the  defendant  is  presumed  to 
know  the  law,  that  it  could  be  brought  into 
the  case  only  by  its  own  act,  no  compulsory 
process  being  of  avail,  and  In  the  light  of 
this  knowledge.  It  appears  in  the  court,  not 
la  Its  own  proper  person,  but  by  the  agency 
of  an  officer  of  the  court,  and  asks  that  court 
to  adjudicate  its  rights,  while  at  the  same 
moment  it  asks  to  be  heard,  by  that  same 
agency,  to  deny  that  court's  Jurisdiction  over 
its  person. 

A  principle,  persuasive,  if  not  conclusive, 
has  been  frequently  applied  by  us.  In  Op- 
penheimer  v.  Ouckenheimer,  84  Fla.  IS,  15 
South.  67<\  we  decided  that  "where  a  de- 
fendant in  esnor  appears  specially  for  the 
purpose  of  objecting  to  the  issuance  or  serv- 
ice of  the  scire  facias,  and  thereby  present- 
ing the  question  of  the  Jurisdiction  of  the 
court  over  his  person,  he  must  restrict  his 
motion  to  the  ground  of  such  Jurisdiction, 
and  must  not  include  therein  some  other 
ground  that  recognizes  the  Jurisdiction  of  the 
court  over  his  person,  and  amounts  to  an 
appearance  by  him";  and  in  Dudley  t. 
White,  44  Fla.  264.  31  South.  830,  the  quoted 
language  was  repeated,  with  the  addition, 
"and  we  may  now  add  that,  if  he  does  so, 
the  motion  will  be  held  to  be  a  general  ai>- 
pearance,  notwithstanding  the  fact  that  it 
la  made  In  pursuance  of  a  special  appear- 
ance." In  the  latter  case  the  ground  of  the 
motion,  setting  forth  a  claim  of  defendant's 
privilege  to  have  the  action  brought  in  an- 
other county  in  the  state,  was  held  to  rec- 
ognliw  Jurisdiction  of  the  person  and  a  waiv- 
er of  defective  service  of  process.  The  same 
principle  was  recently  applied  by  us  In  Bay 
V.  Trice  (Fla.)  37  South.  682. 

In  the  face  of  these  dedslons,  and  in  the 
knowledge  that  by  its  own  act  alone  could 
the  Florida  courts  obtain  Jurisdiction  over 
its  person,  the  defendant  has  voltmtarily 
appealed  to  our  court  for  an  adjudication 
en  the  merits  of  the  coDtroversy,  before  hav- 


ing that  court  pass  upon  the  question  of 
Jurisdiction  properly  presented,  and  It  tbere- 
by  subjected  its  person  by  its  own  act  to 
the  Jurisdiction  of  the  circuit  court,  and  the 
pleas  which  sought  to  question  tills  Juris- 
diction, so  admitted  on  the  record,  should 
have  been  8tri<^en. 

The  third  plea  we  do  not  read  as  attempt- 
ing to  set  out  a  claim  of  personal  privilege 
to  be  sued  in  Levy  county,  even  should  the 
statutory  right  for  such  a  claim  apply  to  non- 
residents, but  is  an  attempted  denial  of  Ju- 
risdiction over  the  person. 

There  is  nothing  in  the  suggestion  of  want 
Of  Jurisdiction  over  the  subject-matter.  The 
circuit  courts  in  this  state  are  courts  of 
most  general  Jurisdiction,  successors  in  sort 
to  the  court  of  King's  Bench  in  England 
(Taylor  v.  State  [Fla.]  38  South.  380),  and 
the  amount  involved  being  sufficiently  large, 
and  the  parties  being  before  the  court,  all 
bona  fide  transitory  actions  are  within  Its 
power  to  hear  and  determine. 

Having  held  the  defendant  prop«:ly  before 
the  court,  we  are  not  called  upon  to  apply 
the  etTect  of  the  suing  out  the  writ  of  error 
herein  as  a  general  appearance.  Drew  Lum- 
ber Go.  V.  Walter  (Fla.)  34  South.  244. 

For  the  error  In  refusing  to  strike  the 
first  three  pleas,  the  Judgment  is  reversed. 

There  was  no  error  In  denying  the  motion 
to  quash  the  service  of  the  writ,  and  the 
assignments  of  error  on  behalf  of  the  de- 
fendant are  not  sustained. 

Tift  costs  of  all  the  appellate  proceedings 
will  be  taxed  against  the  defendant,  the 
EnUs- Young  Company. 

SHACKLEFOBD,  a  J.,  and  WHIT- 
FIELD, J.,  concur. 

TAYLOR,  HOGKER,  and  PARKHILU 
JJ.,  concur  In  the  opinion. 


BAST  COAST  LUMBER  CO.  v.  BLLIS- 
YOUNG  CO. 
ELLIS-YOUNG  CO.  v.  EAST  COAST  LUM- 
BER CO. 
(Supreme  Court  of  Florida,  Division  A.    July 
26,  1905.) 

AFFEAaAROB— AlTLICATION  rOS  BlIX  OF  PAS- 
TICITLABS. 

One  who  aj>pUe8  for  and  obtains  a  bill  of 
particulars  and  stay  of  proceedings  is  estopped 
thereafter  to  deny  jnriswctiiHi  over  his  person. 
(Syllabus  by  the  Court) 

Error   to    Circuit   Court,   Duval   Oonnt^; 

Rhydon  M.  Call,  Judge. 

Action  by  the  East  Coast  Lumber  Com- 
pany against  the  Ellis- Young  Company. 
Judgment  for  defendant,  and  both  parties 
bring  error.    Reversed. 

0.  D.  Rinehart  and  E.  F.  Axtell,  for  Bast 
Coast  Lumber  Go.  Cooper  &  Cooper  and 
£.  J.  L'Bngle,  for  Ellis- Young  Co. 

PER  CURIAM.  These  cases  are  control- 
led by   the  decision  this  day  rendered  in 
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Putnam  Lumber  Oompany  t.  EIIIIb- Young 
Ck>mpany,  89  South.  193.  Tbere  is,  however, 
an  additional  reason  why  the  pleas  herein 
should  have  been  stricken.  Before  filing  the 
pleas  as  to  Jurisdiction  over  the  person,  the 
defendant  came  into  court  and  asked  for  and 
obtained  an  order  staying  the  proceedings 
until  a  bill  of  particulars  could  be  furnished. 
This  was  a  clear  recognition  of  the  court's 
Jurisdiction  oyer  the  person  of  the  defendant, 
wUch  it  was  thereby  and  thereafter  estofh 
ped  to  deny. 


HLI/IS-YOUNG  CO.  v.  PUTNAM  LUMBER 

CO. 

(Supreme  Court  of  Florida,  Diviaion  A.    July 

26.  190S.) 

Error  to  Olrcnlt  Court,  Duval  Connty; 
Rhydon  M.  Call,  Judge. 

Action  by  the  Pntnam  Lumber  Oompany 
against  the  Ellis- Young  Company.  From  the 
Judgment,  the  Ellis-Young  Company  as- 
(Blgned  error.    Dismissed. 

Cooper  &  Cooper  and  E.  J.  L'Bngle,  for 
plaintiff  in  error.  W.  H.  Baker,  for  defend- 
ant In  error. 

PER  CURIAM.  All  the  assignments  of 
error  on  this  record  have  been  fully  con- 
aldered  and  held  not  well  taken  on  the  cross- 
error  prosecuted  by  this  plaintiff  in  error  in 
the  case  of  Pntnam  Lumber  Co.,  Plaintiff  in 
Error,  t.  EIlls-Young  Company,  Defendant  in 
Error,  39  South.  198,  in  the  opinion  of  the 
court  therein  filed  to-day.  It  is  unnecessary, 
therefore,  to  consider  further  this  record,  and 
an  order  will  be  entered  dismissing  the  writ 
of  error  herein. 


ELLIS-YOUNG  CO.  v.  EAST  COAST  LUM- 
BER  CO. 
(Supreme  Court  of  Florida,  Division  A.    July 
26.  1905.) 

Error  to  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Action  by  the  East  Coast  Lumber  Company 
against  the  Ellis- Young  Company.  From  the 
Judgment,  the  Ellis-Young  Company  brings 
error.    Dismissed. 

Cooper  &  Cooper  and  E.  J.  L'Elngle,  for 
plaintiff  in  error.  Cl  D.  Rinehart  and  B.  P. 
Aztell,  for  defendant  In  error. 

PER  CURIAM.  The  writ  of  error  Is  dis- 
missed on  the  authority  of  Ellis- Young  Com- 
pany v.  Putnam  Lumber  C!o.  (decided  this 
day)  39  South.  193. 


MOSS  V.  STATE. 

(Sapmofi  Court  of  Alabama.    June  15, 1905.) 

Highways — Faixube   to    Wosk. — Defensb— 

Question  fob  Juby. 

Where,  on  a  trial  for  a  violation  of  Code 

1896,  t  5392,  punishing  the  willful  failure  to 

work  on   the  public  roads,   defendant  testified 

that  at  the  time  he  was  warned  to  work  he 


was  j^hysically  unable  to  do  so  and  showed 
sworn  certificates  from  his  physicians  as  to 
his  condition,  the  question  wnether  he  had  a 
sufficient  excuse  was  for  the  jury ;  section  2432, 
exempting  from  road  duty  persona  procuring 
a  certificate  of  incapacity  from  the  county 
board  of  health,  not  being  applicable  on  the 
issue  of  the  sufficiency  of  an  excuse  for  a  single 
default 

[Ed.  Notew — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Highways,  i  410.] 

Appeal  from  Circuit  Court,  Hairy  County ; 
John  P.  Hubbard,  Judge. 

"To  be  officially  reported." 

John  P.  Moss  was  convicted  of  crime,  and 
be  appeals.    Reversed. 

See  37  South.  156. 

Massey  Wilson,  Atty.  Qen.  tor  the  State. 

ANDERSON.  J.  This  prosecution  was 
started  by  an  Indictment  by  the  grand  Jury 
under  section  6392  of  the  Code  of  1896,  and 
not  under  section  2481  of  the  Code.  Section 
5392  provides  that  "any  person,  liable  to 
road  duty,  who  willfully  fails  or  refuses, 
after  legal  notice,  to  work  the  public  roads, 
either  In  person  or  by  substitute,  without  a 
sufficient  excuse  therefor,  must,  on  convic- 
tion, be  fined,"  eta  The  defendant  testified 
that  at  the  time  he  was  warned  to  work  he 
was  physically  unable  to  do  so,  and  also  In- 
troduced sworn  certificates  from  physicians 
as  to  his  condition,  the  Introduction  of  which 
was  not  objected  to  by  the  State.  It  was 
therefore  clearly  a  question  for  the  Jury  as  to 
whether  or  not  the  defendant  had  a  sufficient 
excuse  for  said  default,  and  the  trial  court 
erred  In  giving  the  general  affirmative  charge 
tor  the  state. 

Section  2462,  requiring  certificate  of  inca- 
pacity from  the  county  board  of  health,  has 
reference  to  exemption  from  road  duty,  and 
such  a  certificate  is  not  necessary  in  order  to 
establish  a  sufficient  excuse  for  a  single  de- 
fault To  bold  that  every  default  without 
a  certificate  as  provided  by  section  2452 
was  a  violation  of  the  law,  would  emasculate 
section  5392  of  Its  wise  and  humane  meaning, 
and  make  our  statutes  on  this  subject  In 
some  cases  Instruments  of  cruelty  and  tw- 
ture.  There  may  be  a  tendency  to  shirk 
public  duty,  and  excuses  are  often  fabricated ; 
but  to  hold  that  every  defaulter  was  guilty 
under  the  law,  unless  at  the  time  he  default- 
ed he  had  a  certificate  of  exemption  from 
the  county  board  of  health,  would  be  a  most 
unreasonable  and  oppressive  constructioa  of 
the  law. 

Reversed  and  remanded. 

McCLBLLAN,  C.  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concur. 


GERSON  et  al.  v.  DAVIS  et  aL 

(Supreme  Court  of  Alabama.    May  9,  1005.) 

1.  MoBTOAOKS— Suit  to   Havs  a  Dbkd  Da- 

CLABED  A  Moetgagb—Biix— Sufficiency. 

A  bill  in  a  suit  to  have  a  deed  declared  a 

mortgage,  which  alleges  that  defendant  refused 
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to  make  tarther  loans  to  complainant  nnleas 
the  latter  would  make  an  absolute  deed;  that 
defendant  stated  that  all  he  wanted  was  his 
money,  and  that  complainant  could  have  the 
land  back  at  anjr  time  by  repaying  the  money; 
that  complainant  executed  a  deed  absolute  in 
form  oa  the  reliance  of  the  agreement  of  de- 
fendant to  reoonvey  the  land  on  the  loan  being 
repaid ;  that  complainant  remained  in  poeaession 
of  the  land,  paying  defendant  «  fized  sum  per 
annum,  called  "rent ;"  and  that  he  improved  the 
land  at  bis  own  expense — sufficiently  states  a 
«aaBe  of  action  as  against  a  motion  to  dismiss 
for  want  of  equity,  and  as  against  a  demurrer 
averring  that  the  bill  does  not  show  Uiat  the 
parties  agreed  that  the  deed  should  be  a  mort- 

Sge,  that  complainant  ratified  the  making  of 
e  deed  by  remaining  on  the  land  as  tenant,  and 
that  the  bill  did  not  allege  fraud  or  undue  in- 
fluence. 

2.  Saioe— Laches. 

A  suit  seeking  to  hsTe  a  deed  declared  a 
mortgage,  brought  within  10  yekrs  after  the  eze- 
cation  of  the  deed,  is  not  barred  by  laches. 

3.  SAICK— JOIRDEB  OP  PaBTIKS  COIIPJUAINANTS. 

Where  two  parties  have'  the  same  interest 
in  having  a  deed  declared  a  mortgage,  and 
they  own  the  land  jointly  and  are  liable  for  the 
debt  which  the  deed  was  executed  to  secure, 
the  two  may  join  in  a  suit  to  have  the  deed  de- 
clared a  mortgage  with  the  right  to  redeem. 

[Eld.  Note. — For  cases  in  point,  see  vol.  86, 
Gent.  Dig.  Mortgages,  {  1826.] 

4.  SaMX— AlXBOATIOKS     AS    TO     USUBT— SUF- 
FIOIKHOY— MATKEIALITY. 

In  a  suit  to  have  a  deed  declared  a  mortgage 
and  the  complainant  given  the  right  to  redeem, 
the  question  of  the  sufficiency  of  the  allegations 
In  the  bill  with  respect  to  usury,  in  connection 
wiUi  the  loan  to  secure  which  the  deed  was  ex- 
ecuted, is  immaterial. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  oflScially  reported." 

Snlt  by  Eldmnnd  Davis  and  another  against 
Samuel  Ctersoo  and  others.  From  a  decree 
denying  a  motion  to  dismiss  the  bill  for  want 
of  eqnity,  and  overrallng  a  demurrer  there- 
to, defendants  appeal.  Affirmed. 

The  case  made,  as  averred  ta  the  bill,  la 
that,  previona  to  about  January,  1895,  defend- 
ants had  been  advancing  to  complainants  for 
the  purpose  of  enabling  the  latter  to  carry 
on  their  farming  operations,  and  bad  been 
taking  mortgages  as  security  therefor,  so 
that  they  owed  defendants  at  that  time  about 
^754.44;  that  about  the  last-mentioned 
date  complainants  were  called  upon  to  pay 
«  prior  mortgage  to  a  loan  company  on  the 
land  involved  in  this  controversy,  on  which 
mortgage  there  was  then  due  $4,168,  and 
which  complainants  were  unable  to  pay. 
Thereupon  they  called  upon  defendants  to 
make  the  payment  for  them.  The  bill  alleges : 
That  defendants  refused  to  pay  the  amount 
dne  the  loan  company,  and  declined  to  make 
any  further  advances  to  complainants  unless 
an  absolute  deed  was  made  by  them  to  de- 
fendants for  the  land  in  controversy.  That 
defendants  stated  to  them  that  all  they  want- 
ed was  their  money,  and  that  complainants 
conld  have  the  land  back  at  any  time  by  pay- 
ing the  same  That  one  of  complainants, 
Edmund  Davis,  went  to  one  Plnckard  In  the 
city  of  Montgomery,  and  told  him  what  de- 


fendants had  said  In  reference  to  making 
the  deed  as  security  for  advances  made  or 
to  be  made,  and  asked  Plnckard  to  prepare 
a  paper  which  would  preserve  In  written 
form  their  right  to  repay  the  money  and  re- 
claim the  land.  That  Plnckard  did  prepare 
a  paper  of  this  kind,  and  complainant  Ed- 
mund Davis  took  the  same  to  the  place  of 
business  of  the  defendants  in  the  city  of  Mont- 
gomery, and  submitted  It  to  them,  which  the 
latter  in  turn  submitted  to  their  attorney, 
Mr.  Lomax,  and  directly  came  back,  and  one 
of  them  stated,  in  substance:  "Edmund,  by 
God,  if<I  had  signed  that  paper,  you  would 
have  bad  me.  I  won't  sign  it,  but  I  will  do 
what  I  say.  All  we  want  is  security  for  our 
money,  and  you  can  have  the  land  ba<^  at 
any  time  you  pay  ueT' — and  added  that,  unless 
the  deed  was  made,  they  would  sell  complain- 
ants out  under  the  mortgage  which  they  al- 
ready had.  That  complainants  stated:  "Well, 
as  you  have  not  signed  the  paper  prepared  by 
Mr.  Plnckard,  we  will  have  to  take  your  word 
that  we  can  have  the  land  back  upon  paying 
your  money.  We  do  not  believe  that  you  will 
all  die  or  deny  the  agreement,  and,  since  you 
will  not  sign  the  paper,  we  will  have  to  take 
your  word."  And  thereupon  complalnamts 
signed  said  deed,  absolute  in  form.  A  copy 
of  this  deed  is  made  Exhibit  B  to  the  bill  of 
complaint,  and  recites  that  It  was  made  "In 
consideration  of  $4,754.44  to  us  [complain- 
ants] In  hand  paid  by  A.  Oerson  &  Sons, 
and  also  the  assumption  by  A,  Oerson  &  Sons 
of  a  mortgage  due  the  British  &  American 
Mortgage  Company  of  London,  Limited, 
amounting  to  $4,158."  The  bill  further  alleged 
that  after  the  making  of  this  deed,  complain- 
ants remained  In  possession  of  the  land,  pay- 
ing the  defendants  "a  fixed  amount  per  annum 
called  rent,"  and  that  complainants  improved 
the  said  lands,  building  many  houses  with 
brick  chimneys  at  their  own  expense,  the  said 
firm  charging  to  them  all  expenses  in  the  way 
of  Improvements  for  the  seven  years,  com- 
mencing in  January,  1896,  after  which  period 
the  said  firm  took  possession  and  control  of 
the  said  lands  themselves,  and  rented  the 
same  ont  directly  to  tenants  of  their  own,  de- 
nying all  rights  whatever  of  complainants  to 
said  lands.  It  is  also  alleged  In  the  eighth 
paragraph  of  the  bill  that  complainants  were 
not  indebted  to  defendants  In  the  full  amount 
claimed,  and  that  complainants  "have  no  ac- 
count showing  such  advances  and  payments, 
and  It  Is  impossible  for  them  to  state  the  same ; 
but  upon  Information  and  belief  they  av«r 
that  said  sum  of  $4,764.44,  alleged  to  have 
been  due  by  them  to  said  firm  In  January, 
1895,  if  there  were  any  such  or  other  sum  due 
them,  consisted  in  large  part  of  illegal  and 
Improper  Items  not  chargeable  to  complain- 
ants, and  of  usurious  Interest  upon  the  sever- 
al it^ns  of  the  account,  far  In  excess  of  8 
per  cent,  per  annum,  all  of  which  complain- 
ants pray  may,  on  a  statement  of  account 
with  the  said  firm,  be  expunged  as  charges 
against  them."    It  Is  also  alleged  In  the  bill 
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that  complainants  did  not  owe  the  amount 
paid  to  the  mortgage  company.  It  Is  also  al- 
leged that  the  wife  of  Edmund  Davis  never 
separately  acknowledged  the  deed  in  contro- 
versy, that  a  part  of  the  land  embraced  there- 
in was  then  occupied  as  a  homestead,  and  the 
bill  seeks  to  have  a  homestead  carved  out 
of  this  tract  and  set  apart  A  mortgage 
made  by  complainants  to  defendants  in  Jan- 
nary,  1893,  covering  the  same  land  in  contro- 
versy is  made  Exhibit  A  to  the  bill,  and 
bears  the  Joint  and  separate  acknowledgment 
of  the  grantors.  The  pri^rer  of  the  bill  Is 
that  the  deed  in  controversy  be  declared  a 
mortgage;  that  complainants  be  let  in  to 
redeem,  and  that  defendants  be  charged  with 
the  rent;  that  an  ac  ')unt  be  taken  between 
the  parties,  and  also  that  a  homestead  be 
carved  out  and  set  apart  to  the  complainant 
Edmund  Davis. 

Defendants  moved  to  dismiss  the  bill  for 
want  of  equity,  and  also  interposed  their  de- 
murrers, assigning  numerous  grounds,  which, 
may  be  classified  as  follows:  (1)  Because 
the  facts  alleged  in  the  bill  do  not  show  that 
the  parties  agreed  that  the  deed  in  contro- 
versy should  be  taken  and  considered  or  oper- 
ate as  a  mortgage.  (2)  Because,  under  the 
facts  alleged,  there  was  only  an  agreement 
that  complainants  might  repurchase  the  lands 
on  paying  the  amount  due  respondents.  (8) 
That  complainants  were  barred  of  their 
rights,  if  any  they  had,  to  have  the  deed  de- 
clared a  mortgage  by  laches,  or  by  an  unrea- 
sonable delay  on  their  part  in  asserting  such 
claim.  (4)  Because  it  appeared  from  the 
bill  that  complainants  had  remained  in  pos- 
session of  the  land  for  many  years  as  the 
tenants  of  defendants,  and  with  knowledge 
of  the  character,  force,  and  effect  of  the 
deed  in  question,  and  had  thereby  ratified 
the  making  of  the  deed.  (6)  There  was  a 
misjoinder  of  parties  complainant,  in  that 
Alfred  Davis  had  no  interest  in  the  establish- 
ment of  the  homestead  sought  to  be  carved 
out  of  the  land.  (6)  That  the  mortgage 
held  by  the  respondents  previous  to  the 
making  of  the  deed,  as  also  the  mortgage 
taken  np  from  the  loan  company  were  not 
defectively  executed  or  acknowledged,  and 
any  homestead  Interest  in  the  lands  passed 
thereunder.  (7)  That  the  facts  did  not 
show  that  the  respondents  had  perpetrated 
any  fraud  or  used  any  undue  influence  upon 
complainants  in  the  execution  of  the  deed 
such  as  would  authorize  the  cancellation 
of  that  instrument  (8)  That  the  facts  con- 
stituting the  alleged  usurious  '  charge  were 
not  set  out,  and  that  the  averments  with  re- 
spect to  the  usurious  charges  were  too  vague 
and  indefinite. 

Stelner,  Crum  &  Weil,  for  appellants. 
Gunter  &  Gunter,  for  appellees. 

TTSON,  X  The  bill  in  this  cause  seeks  to 
have  a  certain  deed  executed  by  the  com- 
plainants to  the  respondents  declared  a  mort- 
gage and  to  redeem  the  lands  conveyed' by  It 


Its  averment  to  this  end  is  entirely  sufilcient 
The  motion  to  dismiss  for  want  of  equity, 
and  the  grounds  of  demurrer  assailing  the  in- 
sufficiency of  its  averment  in  tills  respect, 
were  each  properly  overruled. 

So,  likewise,  were  those  demurrers  Invok- 
ing the  defense  of  laches  properly  overruled. 
The  bill  was  filed  within  10  years  after 
the  deed  was  executed.  Whatever  may  be 
the  rule  as  to  laches,  where  fraud  is  re- 
lied on  to  vacate  a  deed  executed  by  a 
mortgagor  to  a  mortgagee  conveying  his 
equity  of  redemption,  it  can  have  no  ap- 
plication, when,  as  here,  the  gravamen  of 
the  bill  is  to  have  a  conveyance  absolute 
on  its  face  declared  a  mortgage.  In  such 
case,  the  complainant's  right  to  redeem 
does  not  depend  upon  his  repudiation  of  the 
deed  on  account  of  fraud;  but,  to  the  con- 
trary, his  asserted  right  is  In  recognition  of 
the  validity  to  the  extent  that  it  la  binding 
as  a  security  for  the  debt  he  may  owe  to  the 
mortgagee.  Parmer  v.  Parmer,  88  Ala.  646, 
7  South.  667.  In  Goree  v.  Clements,  M  Ala. 
837, 10  South.  906,  relied  upon  by  appellants 
as  supporting  their  defense  of  laches,  the  bill 
was  filed  by  a  mortgagor,  who  had  conveyed 
his  equity  of  redemption  by  deed  as  here,  but 
sought  under  one  of  its  phases  to  have  that 
Instnmient  canceled  on  the  ground  of  fraud. 
It  was  to  this  phase  of  the  case  that  Jus- 
tice Glopton  was  speaking  when  he  held, 
whether  correctly  or  not  is  not  necessary 
here  to  be  determined,  that  the  lapse  of  7 
years,  unexplained,  was  a  bar  to  that  relief. 
He,  however,  distinctly  stated  tliat  a  differ- 
ent rule  of  limitation  governed  as  to  the  other 
phase  of  the  biH,-  which  sought  to  have  the 
deed  declared  a  mc^gage.  In  such  case,  he 
said,  the  right  to  redeem  is  not  barred  until 
the  expiration  of  10  years.  Furthermore, 
what  was  said  by '  Justice  Glopton  on  the 
subject  of  laches  was  but  an  expression  of 
his  own  views,  since  the  decision  of  the  case 
was  distinctly  put  upon  another  ground  by 
the  other  members  of  the  court 

The  objection  to  the  bill  on  the  ground  of 
misjoinder  of  parties  complainant  proceeds 
upon  the  theory  that  one  of  the  complainants 
has  no  interest  in  the  homestead  of  the  oth« 
which  was  not  conveyed  by  the  deed.  As- 
suming this  to  be  correct,  yet  bqth  of  them 
have  the  same  interest  in  having  the  deed 
declared  a  mortgage,  which  is  the  main  pur- 
pose of  the  bill.  They  are  shown  to  own  the 
entire  tract  of  land  Jointly,  and  to  be  each 
liable  for  the  debt  which  the  deed  was  ex- 
ecuted to  secure.  In  short  both  of  them 
have  a  common  Interest  in  the  right  of  re- 
demption sought  by  the  bill.     . 

The  remaining  assignment  of  demurrer  la- 
sisted  on  challenges  the  sufficiency  of  the  aver- 
ment of  the  eighth  paragraph  of  the  bill  on  ac- 
count of  the  uncertainty  of  its  allegations 
with  respect  to  the  charge  of  usurious  Interest 
The  relief  sought  by  the  bill  is  redemption 
under  the  deed,  which  is  averred  to  be,  in  le- 
gal effect,  a  mortgage,  and  not  an  account 
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of  usury.  It  Is  undoubtedly  true  that,  when 
the  defense  of  usury  la  relied  upon,  the 
pleading  setting  up  usury  must  aver  distinct- 
ly and  particularly  the  elements  of  usury  In 
tlte  contract,  and  must  state  the  amount  of 
usurious  Interest;  and  doubtless  when  the 
equity  of  a  bill  la  predicated  upon  usury, 
and  relief  Is  sought  on  that  account,  the  same 
rule  of  pleading  would  obtain.  But  when, 
as  here,  the  right  to  redeem  does  not  depend 
upon  usury,  this  rule  has  no  application. 
Whether  the  transaction  between  the  parties 
Involved  usury  or  not  can  In  no  wise  affect 
the  right  of  the  complainants  to  redeem. 
In  other  words.  Its  averment,  whether  suffi- 
cient or  insufficient.  Is  wholly  nonessential  to 
the  equity  upon  which  relief  la  sought. 
Affirmed. 

McCLELLAN,  0.  J.,  and  DOWDBLL  and 
DBNSON,  JX,  ooncnr. 


NEW  et  aL  V.  TOCNQ. 
(Supreme  Court  of  Alabama.    Feb.  18,  1006.) 

1.  DsposrrioNs  —  Commission  to  Two  Pcb- 

SOKB. 

Under  a  commission  addressed  to  two  per- 
sons, but  in  terms  authorizing  them  "severally" 
to  take  and  certify  the  deposltioos,  either  of 
them  may  act  without  the  other. 

2.  Same— Waives  of  Objections. 

Tbongh  a  commission  to  take  depositions 
is  addressed  to  two  persons  jointly,  parties  can- 
not have  the  depositions  suppressed  because  only 
one  commissioner  acted ;  they  having  appeared 
before  him  and  cross-examined  the  witnesses 
without  objection  because  of  the  absence  of 
the  other  commissioner. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  16, 
Cent.  Dig.  Depositions,  St  SaS,  889.] 

8.  Fraudulent     Con vbtancb— Remedy     or 
Cbeditor. 

M.,  being  simply  indebted  to  T.  for  $800, 
made  a  frandolent  conveyance  of  land  to  O. 
Thereafter  M.  received  $100  from  Y.,  being  in 
fact  consideration  for  a  deed  she  then  made 
to  Y.  of  said  land ;  but  she  gave  a  mortgage  to 
Y.  therefor,  antedating  the  deed  to  G.  At  the 
date  of  the  deed  to  G.,  M.  had  given  Y.  no  mort- 
gage or  promise  to  convey  tne  land  to  him. 
Held,  that  the  only  relief  to  which  Y.  was  ta- 
titled  was  to  have  the  land  sold  and  the  prooeeda 
applied  to  the  $300  debt 
4.  Homestead — Abandonment. 

M.,  because  of  trouble  with  children  of 
her  former  marriage,  moved  away  from  her 
homestead  without  filing  a  declaration  of  home- 
stead, and  took  up  her  abode  elsewhere,  with- 
out anything  to  indicate  that  she  intended  to 
reooenpy  the  premises  as  her  homestead,  and 
before  she  returned  to  It  she  had  conveyed  it 
to  her  husband  to  defraud  creditors.  Beld,  that 
there  was  an  abandonment  of  the  homestead. 

fEd.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Homestead,  H  822,  331.] 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Suit  by  William  Young  against  Martha 
New  and  another.  Decree  for  complainant. 
RespoDdents  apiieal.    Reversed. 

This  was  a  bill  filed  to  cancel  a  deed  from 
Martha  New  to  Charles  I^ew  and  one  from 
Cbarlea  New  to  George  New,  made  oa  Jane 


16,  1900,  as  a  cloud  upon  the  title  of  com- 
plainant, or,  in  the  alternative,  to  enforce 
a  mortgage  made  by  Martha  Baker,  subse- 
quently Martha  New,  to  the  complainant  on 
May  12,  1898.  The  allegations  of  the  bill 
are  that  prior  to  May  12,  1898,  Martha  New^ 
who  was  then  Martha  Baker  and  unmarried, 
became  Indebted  to  the  complainant  In  sev- 
eral sums  of  money,  and  that  on  the  12th 
of  May,  1888,  she  borrowed  the  further  sum 
of  $100  from  complainant  and  gave  him  a 
mortgage  for  It,  agreeing  verbaiiy  that  If 
she  did  not  [>ay  the  mortgage  debt  at  ma- 
turity the  complainant  could  pay  her  an  ad- 
ditional sum  of  $100,  and  she  would  make 
him  a  conveyance  of  the  property.  Com- 
plainant neglected  to  record  his  mortgage  un- 
til June  12,  1901.  In  1900  Martha  Baker 
married  George  New,  and  on  the  16th  day 
of  June,  1900,  George  New  suggested  to  bis 
wife  that  they  could  defeat  Young's  mortgage 
by  having  a  deed  of  the  property  made  by 
Martha  New  to  Charles  New,  a  brother  of 
George,  and  then  have  Charles  New  convey 
the  property  to  George  New.  Martha  New, 
Charles,  and  George  New  went  before  a  Jus- 
tice of  the  peace,  and  Martha  New  made  a 
conveyance  of  the  property,  which  was  worth 
about  $500,  to  Charles  New  for  a  consid- 
eration of  $10,  which  Charles  New  handed  to 
Martha  New.  Martha  New  banded  the  $10 
to  George  New,  and  when  the  Justice  of  the 
peace  was  engaged  in  fixing  the  deed  Charles 
New  handed  George  New  an  additional  $10. 
Ueorge  New  then,  without  leaving  the  office 
of  the  justice  of  the  peace,  purchased  the 
property  from  Charles  New  for  $20.  Charles 
New  made  a  deed  to  George,  and  George 
lianded  him  the  $20  he  had  received  from 
Charles  New,  and  took  the  deed.  After  this 
George  New  abandoned  his  wife,  and  on  Jtme 
12, 1901,  while  the  abandonment  existed,  com- 
plainant, without  any  knowledge  of  the  mak- 
ing of  the  deed  to  Charles  New,  and  by 
Charles  New  to  George  New,  carried  Into  ef- 
fect his  original  agreement  with  Martha  New, 
formerly  Martha  Baker,  by  paying  her  $100, 
and  accepting  from  her  a  conveyance  of  the 
property  In  satisfaction  of  her  indebtedness 
to  him,  and  for  the  farther  consideration  of 
the  $100  paid.  The  property  in  question  had 
formerly  been  the  homestead  of  Martha 
Baker  (subsequently  Martha  New),  but  she 
was  not  residing  upon  that  property,  either 
at  the  time  of  the  conveyance  to  Charles 
New,  or  at  the  time  of  her  subsequent  con- 
veyance to  William  Young,  nor  had  she  filed 
in  the  probate  court  any  claim  to  the  proper- 
ty as  a  homestead.  On  the  contrary,  at  the 
time  that  the  conveyance  was  made  to 
Charles  New,  George  New  and  his  wife  had 
left  the  property  and  made  their  home  with 
the  relatives  of  the  husband ;  and  at  the  time 
of  the  conveyance  to  Young  Martha  New 
bad  left  the  property  and  was  living  at  an 
entirely  different  place.  The  register  was 
requested  to  issue  the  commission  In  the 
cause  to  Messrs.  Ji  Blocker  Thornton  and 
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WUllam  B.  Inge,  Jr.,  to  take  the  testimony 
of  certain  witnesses.  In  accordance  with 
the  request,  a  commission  was  Issued  to  said 
named  parties.  Only  one  of  the  persons 
named  as  commissioner  acted,  who  was  J. 
Blocker  Thornton;  and  before  him  the  testi- 
mony was  taken,  and  the  defendants  appear- 
ed and  cross-examined  said  witnesses.  The 
defendants  subsequently  moved  the  court  to 
suppress  the  whole  of  the  depositions  of  the 
witnesses  taken  before  the  commissioner,  J. 
Blocko*  Thornton,  upon  the  ground  that  the 
commission  was  issued  to  said  Thornton  and 
Inge  Jointly,  while  the  depositions  of  said 
witnesses  were  taken  before  said  Thornton, 
acting  alone.  This  motion  was  overruled. 
The  facts  of  the  case  necessary  to  an  un- 
derstanding of  the  decision  on  the  present 
appeal,  are  suflSdently  stated  in  the  opinion. 

Francis  J.  Inge,  for  appellants.  Gregory  L. 
A  H.  T.  Smith,  for  appellee. 

McCLELLAN,  O.  J.  The  commission  to 
depositions  for  the  complainant  in  this  case 
was  addressed  to  J.  Blocker  Thornton  and 
Wm.  B.  Inge,  Jr.,  but  it  in  terms  authorized 
them  severally  to  take  and  certify  the  dep- 
ositions. Under  such  a  eommission  It  is  com- 
petent for  either  one  of  the  commissioners  to 
«ct  vrlthout  the  other;  a  proposition  fully 
recognized  in  Montgomery  Street  Ry.  Co.  v. 
Mason.  138  Ala.  608,  32  South,  261.  More- 
over, had  the  commission  been  addressed  to 
the  commissioners  Jointly  only,  the  respond- 
ents could  claim  no  advantage  from  the  fact 
that  only  one  commissioner  acted,  since  they 
appeared  before  him  and  cross-examined  the 
witnesses  without  objecting  on  account  of 
the  absence  of  other  commissioner. 

On  the  evidence  in  this  record  we  have 
reached  the  following  conclusions:  First, 
That  on  June  16,  1900,  Martha  New  was  In- 
-debted  to  the  complainant,  William  Young, 
In  the  sum  of  |300,  with  some  interest 
Second.  That  she  bad  not  then  executed  to 
him  a  mortgage  to  secure  this  Indebtedness, 
■or  any  part  of  it,  nor  was  she  then  under  any 
valid  contract  or  even  verbal  promise,  to  con- 
vey the  land  here  Involved  to  him  at  any 
future  time  in  the  event  she  was  unable  to 
pay  the  debt,  in  consideration  of  the  debt  and 
the  further  consideration  of  $100  to  be  paid 
by  him.  Third.  That  she  had  abandoned  the 
land  in  question  as  a  hpmestead,  and  that 
taer  conveyance  of  it  on  that  day  indirectly 
to  her  husband  was  fraudulent  and  void  as 
to  creditors,  and  as  against  said  Indebtedness 
to  complainant  Fourth.  That,  while  of 
necessary  consequence  complainant  had  the 
right  to  subject  the  land  to  the  payment  of 
his  debt.  Just  as  If  no  conveyance  had  been 
made  to  the  husband,  Oeorge  New,  the  land 
subject  to  that  right  belonged  to  Greorge  New, 
and  she  was  without  right  or  power  to  con- 
vey it  to  Young,  either  solely  in  payment  of 
uie  debt,  or  In  consideration  of  that  debt, 
«nd  the  money  paid  her  at  the  time  of  the 
-conveyance  to  Young,   or  partly  paid  then 


I  and  partly  to  be  paid  afterwards,  and  that, 
therefore,  her  conveyance  to  Young  of  date 
June  12,  1901«  was  of  no  efficacy.  It  follows 
that  in  our  opinion  the  chancellor  erred  in 
the  decree  rendered.  The  relief  to  which  the 
facts  entitle  the  complainant  is  a  sale  of  the 
land  and  the  application  of  the  proceeds  to 
the  payment  of  his  debt  of  $300  and  Interest ; 
and  this  relief  might,  of  course,  have  been 
granted  under  the  general  prayer. 

To  refer  to  some  of  the  considerations 
which  have  brought  us  to  the  final  result  Just 
announced :  The  bill  alleges  that  Martha  Ba- 
ker— now  New — borrowed  three  several  sums 
of  $100  each  from  Young  prior  to  May  12, 
1888,  and  that  on  that  day  he  loaned  her  a 
fourth  sum  of  $100,  for  which  he  took  her 
additional  promissory  note  and  also  a  mort- 
gage on  the  land.  We  fail  to  attain  a  state 
of  reasonable  satisfaction  of  mind  that  this 
last  $100 — promissory  note — mortgage  trans- 
action occurred  In  the  year  named  or  for 
more  than  three  years  afterwards.  To  the 
contrary,  we  are  impressed  that  the  payment 
of  this  $100,  the  taking  of  said  note,  and  the 
mortgage  occurred  at  the  same  time  that  Mrs. 

!  New  executed  the  deed  to  Young,  viz.,  June 
12,  1901,  and  that  all  these  matters  were 
parts  of  one  and  the  same  transaction;  the 
obvious  purpose  being  to  then  create  a  predi- 
cate for  the  deed  then  made,  which  would 
antedate  Martha  'New's  deed  to  her  husband 
of  June  16,  1900.  The  $100  then  paid  Martha 
New  was  not  a  loan  to  her,  but  was  the  con- 
sideration for  the  deed  she  then  executed, 
and  in  respect  of  that  sum  Young  did  not 
become,  and  is  not,  a  creditor  of  Mrs.  New. 
For  it  he  got  what  he  contracted  for,  the  deed 
from  her.  He  took  this  deed  with  knowledge 
that,  as  to  everybody  but  creditors  and  as 
against  all  claims  of  third  persons  aside  from 
their  debts,  the  title  to  the  land  was  then  In 
Oeorge  New.  He  has  no  right  against  Mar- 
tha New  to  recover  that  payment;  his  only 
right,  if  any,  growing  out  of  that  transaction 
being  that  which  Martha  New  may  have  bad 
against  George  New  to  divest  title  out  of  him, 
and  we  are  unable  to  see  how  she  could  have 
had  such  right  As  to  the  $300  previously 
loaned  by  him  to  Martha  Baker,  now  New — 
for  we  are  reasonably  satisfied  that  such 
loans  were  made — ^he,  of  course,  has  the 
standing  and  rights  of  a  creditor,  existing 
at  the  time  of  Martha  New's  conveyance  to 
George.  We  have  no  difficulty  in  finding  that 
that  conveyance  was  made  and  accepted  with 
the  Intent  to  hinder,  delay,  and  defraud  Mar- 
tha New's  creditors,  and  that  it  was  void  as  to 
the  complainant  unless  the  land  constituted 
her  homestead  at  the  time  it  was  made.  On 
that  question  the  case  for  abandonment  Is 
hardly  as  strong,  perhaps,  as  that  of  Porter 
V.  Harrison,  124  Ala.  296,  27  South.  302,  yet 
It  is  sufBdently  strong  to  support  the  chan- 
cellor's conclusion  that  the  homestead  had 
been  abandoned,  and  to  lead  us  to  the  like 
conclusion.  The  evidence  shows  that  she 
moved  away  from  the  place  and  took  up  her 
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abode  elsewhere.  The  canse  of  tbla  removal 
appears  to  have  been  some  trouble  with  her 
children  by  a  former  marriage,  Involving  the 
peaceful  occuiwtlon  of  the  place  by  her  and 
her  husband.  There  Is  nothing  to  Indicate 
toat  she  had  any  intention  of  reoccnpylng  the 
land  as  her  homestead.  In  point  of  fact,  she 
never  reoccupled  It  as  her  homestead;  but 
when  she  did  return  to  It,  the  place  as  to  her 
and  the  whole  world,  except  her  creditors, 
belonged  to  Gteorge  New,  and  It  was  his  home- 
stead, and  not  hers,  that  she  returned  to  and 
reoccupled.  If  she  had  any  purpose  to  pre- 
serve the  property  aa  her  homestead,  upon 
leaving  It,  or  before,  she  should  have  filed 
her  declaration  of  homestead  as  required  by 
the  statute.    Porter  v.  Harrison,  supra. 

Tbe  other  questions  presented  on  this  ap- 
peal are  not  of  Importance  In  tbe  view  we 
take  of  the  casa 

Reversed  and  remanded. 

TX80N,  SIMPSON,  and  ANDBB80N,  JJ„ 


KBNDRICK  V.  STATB. 
(Saprema  Oourt  of  Alabama.    Feb.  9,  1905.) 

1.  ComrrrcTiONAi.  Law — Oooufatioit  Taxxb 
— ^BiMiOBATion    Agents — YAUDrrr. 

Acts  1903,  p.  344,  imposing  a  license  tax  on 
emigration  agents,  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  federal  Consitu- 
tlon. 

2.  LiCBilSEB— BmosAnoH  Aoertb— OoRsn- 

TUnOWAUTY    OF   TAX. 

The  act  is  not  in  conflict  with  Const,  i  81, 
providing  that  "emigration  aliall  not  be  pro- 
hibited." 

3.  Sahb— Tax  roit  Reverttx. 

That  an  act  imposing  an  occupation  tax 
calls  the  receipt  evidencing  a  payment  thereof  a 
license  does  not  render  it  any  tbe  less  a  tax  on 
the  occupation  for  revenue. 

4.  Sake— PowxB  to  Pbovide  joa  Rxvbnux  bt 
Sepasatx  Acts. 

It  is  competent  for  the  Legislature  to  pro- 
vide for  revenue  by  separate  acts. 

-5.    SAlr»— CLABSmCATION  or  OCCtrPATIORS, 

The  state  may  divide  the  various  vocations 
into  classes  for  the  purpose  of  levying  occupa- 
tion taxes,  and  levy  varjring  amounts  on  the  dif- 
ferent occnpations,  provided  there  is  uniformity 
among  the  members  of  the  same  class,  and  the 
dassincation  is  reasonable,  and  provided  the  tax 
on  any  useful  and  legal  occupation  will  not 
amount  to  a  prohibition  of  the  same. 

[£!d.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Licenses,  Jt  7-15.] 
6b  Sake — Coitstbuctior  or  Stattjte. 

Acts  1903,  p.  344,  imiKMing  a  license  tax  on 
emigration  agents,  and  defining  an  "emigration 
agent"  as  "any  person  engaged  in  hiring,"  etc., 
and  referring  to  "any  person  doing  the  business 
of  an  emigration  agent,"  does  not  apply  to  a 
person  living  near  the  border  line  of  the  state, 
who  employs  laborers  for  service  in  his  business 
'  beyond  the  limits  of  tlie  state. 
7.  Same — Rxasonableress  or  Tax. 

The  license  tax  imposed  by  Acts  1908,  p. 
344.  imposing  a  license  tax  on  emigration  agents. 
Is  not  so  excessive  or  unreasonable  as  to  render 
tbe  act  Invalid. 

Appeal  from  Elmore  C!ounty  Ciourt;  H.  3. 
Lancaster,  Judge. 
Steve  Kendrldc  was  convicted  of  engaging 


In  tbe  business  of  an  emigrant  agent,  and 
he  appeals.  Affirmed. 
Rehearing  denied  June  SO.  190B. 

Frank  W.  Lull  and  Edwin  F.  Jonea,  for 
appellant  Massey  Wilson,  Atty.  Oen.,  for 
tbe  State. 

SIMPSON,  J.  The  defendant  (appellant) 
was  tried  and  convicted  of  the  offense  of  en- 
gaging In  or  carrying  on  tbe  business  of  an 
emigrant  agent  under  tbe  statute.  Acts  1903, 
p.  844. 

Appellant's  contention  la  that  this  act  la 
violative  of  the  fourteenth  amendment  to  tbe 
Constitution  of  the  United  States,  and  also  of 
section  81  of  tbe  Constitution  of  Alabama, 
providing  that  "emigration  shall  not  be  pro- 
hibited." We  hold  that.  In  so  far  aa  the  four- 
teenth amendment  to  the  Constitution  of  tbe 
United  States  la  concerned,  tbe  Supreme 
Court  of  tbe  United  States  has  settled  tbla 
question  In  favor  of  the  constitutionality  of 
an  act  requiring  a  license  tax  on  emigration 
agents.  Williams  v.  Fears,  179  U.  S.  270, 
21  Sup.  Ot  128,  45  L.  Ed.  ISa  See,  also.  Id. 
(Oa.)  35  S.  B.  699,  60  L.  R.  A.  685.  We  do 
not  think  that,  In  so  far  as  this  right  of  tbe 
state  to  require  a  reasonable  license  tax  la 
concerned,  there  was  any  material  difference 
between  that  case  and  tbe  one  now  under 
consideration.  As  said  In  that  case,  so  In 
this,  under  the  act  In  question:  "If  it  can 
be  said  to  affect  tbe  freedom  of  egress  from 
tbe  state,  or  tbe  freedom  of  contract.  It  Is 
only  Incidentally  and  remotely.  The  Indi- 
vidual laborer  Is  left  free  to  come  and  go  at 
pleasure,  and  to  make  such  conti-acts  as  he 
chooses,  while  those  whose  business  It  la  to 
induce  persons  to  enter  Into  labor  contracts 
and  to  change  their  location,  though  left  free 
to  contract,  are  subjected  to  taxation  In  re- 
spect of  that  business  as  other  citizens  ara" 
Pages  274,  275,  «f  179  U.  S.,  page  130  of  21 
Sup.  Ct  (46  L.  Fid.  186). 

For  tbe  same  reason  It  can  not  be  said 
that  there  la  any  violation  of  tbe  emigration 
feature  of  tbe  Constitution  of  Alabama. 

It  la  undoubtedly  true,  as  Insisted  upon  by 
appellant,  that  tbe  business  of  an  emigration 
agent  Is  not  one  of  those  occupations  which 
are  recognized  as  so  Injurious  to  the  public 
aa  to  Juatlfy  discriminative  l^^latlon,  under 
tbe  police  power  of  tbe  state,  with  a  view 
of  suppressing  the  same.  The  license  re- 
quired In  this  case.  If  sustained  at  all,  must 
be  under  tbe  general  power  to  tax  occupa- 
tions, and,  as  decided  by  this  court  in  other 
cases,  while  It  la  true  that  the  constitutional 
provision  as  to  uniformity  of  taxation  does 
not  apply  to  the  license  tax  on  occupations,  and 
while  absolute  uniformity  la  unattainable, 
yet,  U  there  la  such  great  discrimination  be- 
tween members  of  the  same  class,  In  the  mat- 
ter of  levying  license  taxes,  as  to  Indicate 
an  intention  to  burden  and  crush  out  one,  it 
will  be  declared  unconstitutional. 

Under  our  statutes  all  occupation  taxes 
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are  evidenced  by  a  receipt,  which  Is  called  a 
"license."  So  that  we  do  not  think  that  the 
fact  that  this  Is  spoken  of  In  the  act  as  a 
license  renders  the  act  any  the  less  a  tax  on 
the  occupation  for  revenne. 

Nor  does  the  fact  that  it  is  provided  for 
by  a  special  act,  in  place  of  being  embodied 
In  the  general  revenue  bill,  affect  that  ques- 
tion. Many  Items  of  revenue  are  Included 
In  the  general  revenue  bill  as  a  matter  of 
convenience,  but  It  Is  Just  as  competent  for 
the  Legislature  to  provide  for  revenue  by 
separate  bills.  We  understand  the  principle 
to  be  that  the  state  can  divide  the  various 
business  vocations  into  classes  for  the  pur- 
pose of  levying  occupation  taxes,  and  levy 
varying  amounts  on  the  different  occupations ; 
the  limitation  being  (1)  that  there  must  be 
uniformity  among  members  of  the  same  class, 
and  the  classification  must  be  reasonable; 
and  (2),  the  state  cannot  levy  such  an  oc- 
cupation tax  on  any  useful  or  harmless  oc- 
cupation as  will  amount  to  a  prohibition  of 
the  same.  And  when  we  say  harmless  oc- 
cupation we  do  not  mean  to  prescribe  an 
occupation  because  one  man,  in  the  lawful 
pursuit  of  it,  may  draw  away  business  from 
another,  or  outrun  him  in  the  race  for  patron- 
age or  trade,  but  harmless  in  the  sense  of  not 
being  demoralizing  in  its  tendency,  injurious 
to  the  health  of  the  people,  promotive  of 
disorder,  or  interfering  with  the  rights  of 
other  citizens  to  be  protected  in  their  consti- 
tutional privileges. 

We  do  not  Interpret  the  statute  in  question 
as  making  It  an  offense  for  a  person  living 
near  the  border  line  of  the  state  to  employ 
laborers  for  service  in  his  own  business  be- 
yond the  limits  of  the  state,  as  contended  by 
counsel  for  appellant  The  title  of  the  act, 
as  well  as  the  first  section,  indicates  that  it 
is  only  the  person  engaged  in  the  business 
of  an  emigrant  agent;  the  second  section, 
which  is  the  one  upon  which  the  contention 
rests,  defines  an  "emigrant  agent"  as  "any 
person  engaged  in  hiring,"  etc. ;  and  the 
fourth  section  refers  only  to  "any  person 
doing  the  business  of  an  emigrant  agent"  A 
man  who  is  hiring  laborers  for  himself  Is  not 
an  "agent,"  and  in  so  liiring  he  is  not  "doing 
the  business  of  an  emigrant  agent" 

The  only  question,  then,  which  remains 
to  be  decided  in  this  case,  is  whether  or  not, 
in  this  case,  the  license  tax  imposed  is  so 
excessive  and  unreasonable  as  to  amount  to 
a  prohibition  of  the  business,  or,  in  the  lan- 
guage of  the  Supreme  Court  of  the  United 
States,  in  Lawton  v.  Steele,  152  U.  S.  137, 
14  Sup.  Ct  499,  38  li.  Ed.  385,  "under  the 
guise  of  protecting  the  public  interests,  arbi- 
trarily to  interfere  with  private  business,  or 
Impose  unusual  and  unnecessary  restrictions 
upon  a  lawful  occupation."  The  record  in 
this  case  does  not  furnish  the  court  with 
any  data,  from  which  it  can  saiy  that  the  li- 
cense tax  levied  in  this  case,  is  so  discrimi- 
native as  to  be  beyond  the  constitutional  pow- 
er of  the  Legislature  to  exact    The  amount 


of  the  license  tax  is  the  same  as  that  miBtaln- 
ed  by  the  Supreme  Court  of  Oeorgla  and  of 
the  United  States,  In  the  case  of  Williams  v. 
Fears,  supra.  See,  also.  Ex  parte  Sikes,  102 
Ala.  173,  16  South.  522,  24  L.  R.  A.  774^ 
The  Judgment  of  the  court  is  affirmed. 

McCLELLAN,  O.  J.,  and  TTSON  and  AN- 
DERSON, JJ..  concur. 


CONTINENTAL  INS.  CO.  ▼.  PARSES. 
(Supreme  Court  of  Alabama.    Feb.  1,  1905.) 

1.  INSCBAROK  —  Action    on    Pouot  —  Coic- 
PLAINT— PiKA— Sufficiency. 

A  plea  in  an  action  on  a  fire  policy,  which 
alleges  that  idaintiff  ought  not  to  recover  on  the 
contract  sued  on  by  reason  of  anything  al- 
leged in  the  complaint  neither  denies  nor  con- 
fesses and  avoids  the  allegatl<»>s  of  the  com- 
plaint, and  is  bad  on  demurrer. 

[Ejd.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  I  1610.] 

2.  Same— Cancellation  of  Policy. 

A  plea  in  an  action  on  a  fire  PoUct,  which 
(diegea  that  by  the  terms  of  Uie  poucy  described 
in  tiio  complaint  the  policy  may  be  canceled, 
and  that  in  accordance  with  its  terms  the  in- 
surer canceled  it  before  the  loss,  is  bad  for 
failing  to  set  out  the  terms  of  the  policy  and  th* 
manner  of  canceling  it  so  as  to  enable  the  oourt 
to  determine  the  right  of  the  insurer  to  cancel 
and  whether  the  right  had  been  exercised  in  ac- 
cordance with  its  terms. 

[Ed.  Note. — ^For  cases  in  point  see  voL  28, 
C«it  Dig.  Insurance,  |  1611.] 

8.  Same. 

Where  the  complaint  in  an  action  on  a  fire 
policy  is  in  the  Code  form,  and  implies  an 
action  in  the  name  of  the  assured  in  the  policy, 
a  plea  that  the  insurer  never  issued  a  policy  to 
plaintiff,  that  it  issued  one  to  a  third  person  with 
condition  that  loss  if  any  should  be  payable  to 
a  mortgagee,  and  that  subsequently  this  policy 
was  canceled,  is  in  substance  a  plea  of  non  est 
factum,  and  bad,  unless  sworn  to. 

4.  Sake  —  Risht  of  Mobtoaokx  to  Sub- 

BENDBB. 

A  fire  policy,  naming  the  owner  of  the  prop- 
erty insured  as  the  assured,  and  providing  that 
a  loss  shall  be  payable  to  a  mortgagee  as  his 
interest  may  appear,  cannot  l)e  surrendered  by 
the  mortgagee  without  the  consent  of  the  as- 
sured, though  the  mortgagee  has  possession  of 
the  policy. 

5.  Samk— Notice  or  Loss— Necessity. 

Where  a  fire  policy  stipulates  that  "if  a  fire 
occur,  the  insured  shall  give  immediate  notice 
of  any  loss  •  ♦  •  in  writing  to  the"  insurer, 
the  fact  the  insurer  has  knowledge  of  a  loss  does 
not  excuse  the  giving  of  the  required  notice. 

[Ed.  Note. — For  cases  In  point  see  voL  28, 
Cent  Dig.  Insurance,  tt  1822-1334.  1877.] 

6.  Appeal  —  Demubbeb   to    Repucatiors  — 
Harmless  Ebbob. 

Where  certain  replications  to  certain  pleas 
were  not  proven  beyond  adverse  inference,  the 
error  in  overruling  a  demurrer  to  another  repli- 
cation to  the  same  pleas  was  prejudicial,  since 
it  could  not  be  known  to  which  issues  of  fact 
presented  by  the  replications  the  verdict  was 
responsive. 

7.  IHSUBANCB— Regulation— Validity. 

Code  1896,  i  2619,  providing  that  if  an  In- 
surer shall  be  a  member  of  any  traffic  association, 
or  shall  have  made  any  agreement  with  corx>ora- 
tions  engaged  in  the  business  of  fire  insurance 
with  reference  to  rates  of  premium,  any  stipula- 
tion in  a  policy  relating  to  the  giving  of  notice 
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or  proof  of  loss,  etc.,  shall  be  Toid,  ia  valid  as 
tk  proper  exercise  of  the  police  power  of  the 
state,  and  applies  to  all  insurance  corporations, 
foreign  or  domeatic,  engaged  in  the  business  of 
fire  insurance. 
&  Samb— Waives  or  Psoor  or  Loss. 

Where  an  agent,  in  the  exercise  of  his  au- 
thority, denied  an  insurer's  liability  for  a  loss 
under  a  fire  policy,  on  the  ground  that  the 
policy  had  been  ^sjioeled,  the  provision  in  the 
policy  relating  to  notice  and  proof  of  loss  was 
'waived. 

Appeal  from  City  Court  of  Birmingham. 
W.  W.  WUkerson,  Judg& 

Actton  by  Margaret  N.  Parkes  against  the 
Continental  Insurance  Company.  From  a 
Jndigment  for  plaintiff,  defendant  appeals. 
Beveraed. 

Behearlng  denied  June  SO,  1905. 

Tbe  defendant  pleaded  the  general  Issae, 
and  In  addition  thereto  many  special  pleas, 
among  whlcb  special  pleas  were  the  follow- 
ing: "(8)  And  for  further  plea  in  this  be- 
half tbe  defendant  says  the  plaintiff  ought 
not  to  recover  in  this  action  upon  the  con- 
tract aued  on  by  reason  of  anything  alleged 
In  the  complaint  (9)  And  for  further  an- 
swer this  defendant  says  that  In  and  by  the 
tmna  of  the  policy  described  in  the  complaint 
it  Is  provided  that  the  contract  named  in  the 
complaint  may  be  canceled.  And  this  de- 
f^tdant  aays  that  in  accordance  with  tbe 
terms  of  said  policy  In  regard  to  cancellation 
this  defendant,  before  the  loss  described  in 
tbe  complaint  had  occurred,  had  canceled 
and  taken  up  tbe  said  policy,  and  it  was  no 
longer  in  force.  Wherefore  this  defendant 
says  that  plaintiff  ought  not  to  have  and  re- 
cover in  tills  action.  (10)  And  for  further 
answer  to  tbe  complaint  this  defendant  says 
that  it  never  did  issue  any  policy  to  Margaret 
N.  Parkes,  tbe  plaintiff ;  that  it  did  issue  to 
one  A.  B.  Parkes  a  policy  of  Insurance  of 
date  October  29,  1898,  upon  a  certain  dwell- 
ing house  and  furniture  therein,  with  condi- 
tion, 'Loss,  if  any,  payable  to  Robert  Mauch- 
lln,  m<»tgagee';  that  afterwards  the  said 
policy  on  tbe  demand  of  this  defendant,  no- 
tice of  cancellation  having  been  previously 
given,  was  surrendered  on,  to-wit,  tbe  Ist  day 
of  September,  1899,  to  this  defendant,  and 
was  duly  canceled  and  returned  to  this  de- 
fendant; and  defendant  says  that  for,  to- 
wit,  30  days  prior  to  tbe  loss  named  In  the 
complaint,  there  was  no  policy  issued  by  It 
in  force.  Wherefore  this  defendant  says 
that  plaintiff  ought  not  to  have  and  recover 
by  reason  of  any  transaction  In  regard  to 
said  policy  of  insurance.  ■*  *  *  (15)  De- 
fendant says  for  answer  to  tbe  complaint, 
that  on,  to-wlt,  November  1,  1898,  this  de- 
fendant Issued  to  one  A.  B.  Parkes  a  policy 
as  described  tbweln  upon  tbe  property  men- 
tioned in  tbe  complaint,  uimu  his  two-story 
bouse,  valued  at  $1,800,  and  upon  tbe  furni- 
ture therein,  valued  at  $1,000,  tbe  said  A.  B. 
Parkes  being  then  tbe  husband  of  the  plain- 
tiff: tliat  in  and  by  the  terms  of  the  said 
policy,  loss,  if  any,  was  made  payable  to 
Bobert  Maucblln,  as  mortgagee,  as  his  in- 


terest might  appear;  that  afterwards,  on, 
to-wlt,  November  25,  1898,  the  said  Bobert 
Maucblin  came  into  the  office  of  tbe  agent  of 
defendant  In  Birmingham,  Ala.,  bringing  said 
poUcy  with  him,  and  stated  that  M.  N.  Parkes 
was  the  owner  of  the  proi>erty  insured,  and 
that  th6  name  of  the  mortgagee  was  Janette 
Maucblin,  and  then  and  there  the  secretary 
of  defendant's  agent,  one  Charles  Mell,  at 
the  Instance  of  said  Bobert  Maucblin,  tbe 
said  Mell  then  and  there  having  authority  of 
the  defendant  to  do  so,  attached  to  tbe  face 
of  said  policy  a  green  printed  slip,  stating 
in  effect  that  M.  N.  Parkes  should  be  the 
name  of  the  assured,  and  that  loss,  if  any, 
should  be  payable  to  Mrs.  Janette  Maucblin 
as  her  interest  may  appear;  tliat  there  was 
then  present  only  the  said  Bobert  Maucblin 
and  tbe  said  Mell ;  that  said  Bobert  Maucb- 
lin took  away  with  him  tbe  said  policy  so 
changed,  and  defendant  says  that  thereafter 
said  Janette  Maucblin  kept  possession  of  tbe 
said  policy  of  insurance,  and  it  was  not 
thereafter  In  tbe  possession  of  plaintiff ;  that 
by  tbe  terms  of  said  policy  defendant,  on  no- 
tice for  the  space  of  five  days,  tiad  the  right 
to  cancel  said  policy,  and  that  defendant,  on, 
to-wit,  August  24, 1899,  gave  notice  to  Janette 
Maucblin  that  it  would  cancel  said  policy, 
and  on,  to-wit,  September  1,  1899,  on  de- 
mand of  tbe  defendant,  the  said  Janette 
Maucblin,  tbe  mortgagee  named  In  tbe  said 
policy  SQ  altered,  surrmdered  said  policy  to 
tills  defendant,  and  the  same  was  by  this  de- 
fendant duly  canceled.  Wherefore  defend- 
ant says  that,  at  tbe  time  when  tbe  said 
property  alleged  to  have  been  insured  was 
burned,  the  said  policy  was  not  in  force,  and 
plaintiff  ought  not  to  recover." 

Ward  and  Houghton,  for  appellant  White 
&  Sons,  for  appellee. 

TTSON,  J.  Action  on  policy  of  fire  in- 
surance. To  the  complaint  tbe  defendant 
interposed  tbe  plea  of  tbe  general  issue  and 
a  number  of  special  pleas.  Plea  8,  to  which 
a  demurrer  was  sustained,  neither  denies 
nor  confesses  and  avoids  the  allegations  of 
tbe  complaint  Tbe  demurrer  was  properly 
sustained  to  it 

Plea  9  was  also  faulty  in  not  setting  out 
tbe  terms  of  the  policy  sued  on,  so  that  the 
court  could  determine  the  right  of  tbe  de- 
fendant to  cancel  it  and  thereby  terminate 
its  liability  thereon.  Whether  the  cancel- 
lation asserted  was  in  accordance  with  tbe 
terms  of  the  policy  was  a  question  of  law, 
and  tbe  court  could  not  decide  that  question 
unless  the  terms  of  the  policy  under  which 
defendant  asserted  its  right  of  cancellation 
were  set  out  in  the  plea.  Hardy  v.  Br.  Bank, 
16  Ala.  727 ;  Mead  v.  Hughes'  Adm'r,  15  Ala. 
141,  1  Am.  Bep.  123. 

Plea  10  was  in  substance  and  legal  effect 
a  plea  of  non  est  factum,  and  was  not  sworn 
to.  Tbe  complaint  is  in  Ck>de  form,  and  im- 
plies an  action  In  the  name  of  the  assured 
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mentioned  In  the  policy  Issned  to  the  plain- 
tiff. Feibelman  t.  M.  F.  I.  Co..  108  Ala.  180, 
19  South  640. 

It  appears  from  the  averments  of  the 
fifteenth  plea  that  by  the  terms  and  condi- 
tions of  the  policy  the  defendant  reserved 
the  right  to  cancel  it  upon  giving  the  assured 
five  days*  notlca  It  is  also  shown  by  the 
plea  that  the  property  insured  was  the  prop- 
erty of  the  plaintiff,  and  that  she  was  named 
In  the  policy  as  the  assured,  and  it  is  not 
averred  that  notice  of  cancellation  was  given 
to  her  by  defendant  On  the  contrary,  the 
notice  was  only  given  to  Janette  Mauchlln, 
who  was  named  as  mortgagee,  to  whom  "loss 
was  payable  as  her  Interest  might  appear." 
It  does  not  appear  what  was  the  amount  of 
her  mortgage  debt,  if  that  were  Important, 
or  that  defendant  had  the  right  under  the 
policy  to  give  the  notice  to  Mrs.  Mauchlln  as 
the  representative  of  the  assured,  the  plain- 
tiff, or  that  she  had  the  right  to  surrender 
It  for  cancellation  without  the  consent  or 
authority  of  plaintiff.  For  clearly  the  facts 
alleged  cannot  be  construed  that  Mrs.  Mauch- 
lln was  plaintiff's  agent  in  respect  to  sur- 
rendering the  policy  or  receiving  the  notice. 
The  fact  that  she  had  possession  of  the 
policy,  we  apprehend,  did  not  confer  upon  her 
the  right  to  surrender  it  for  cancellation 
without  the  consent  of  plaintiff. 

It  is  true  the  text  in  16  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  873,  relied  upon  by  appel- 
lant as  sustaining  the  sufficiency  of  the  plea, 
lays  down  broadly  the  rule  that,  "when  by 
the  terms  of  the  policy  the  loss  is  made  pay- 
able to  a  mortgagee  of  the  insured  premises, 
notice  to  such  mortgagee  of  the  cancellation 
of  the  policy  is  sufficient,  and  it  is  also  not 
necessary  to  notify  the  owner."  The  only 
authority  cited  to  support  this  proposition  is 
the  case  of  Mueller  v.  S.  F.  I.  Co.,  87  Pa.  399. 
An  examination  of  that  case  discloses  that  it 
does  not  support  the  proposition.  There  the 
policy  authorized  the  defendant  to  give  the 
notice  to  the  "assured  or  bis  representatives." 
The  court  held  that  under  the  policy  the 
mortgagee  was  the  "representative"  of  the 
assured,  and  that  defendant  had  the  right 
to  give  the  notice  to  him,  which  In  ho  wise 
contravenes  the  principle,  universally  recog- 
nized, that  the  right  in  the  defendant  to  can- 
cel the  policy  is  strictly  construed,  and  the 
condition  imposed  upon  it  with  respect  to 
giving  notice  of  cancellation  must  be  strictly 
performed.  1  Biddle  on  Ins.  368;  1  May  on 
Ins.  367  et  seq;  16  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  p.  873;  2  Joyce  on  Ins.  {  1660. 

The  thirteenth  and  fourteenth  replications 
were  amended  so  as  to  meet  the  demurrers 
Interposed  to  each  of  them.  After  amend- 
ment they  were  not  demurred  to. 

The  third  plea  sets  up  that  plaintiff  did 
not,  before  the  commencement  of  the  suit, 
give  notice  to  defendant  In  vrrlting  of  the 
loss  as  required  by  a  term  of  the  policy ;  and 
the  fourth,  that  plaintiff  did  not  give  imme- 
diate notice  to  defendant  in  writing  of  the  loss 


as  required' by  the  policy.  The  provision  of 
the  policy  with  respect  to  notice  is  in  this 
language:  "If  a  fire  occur  the  insured  shall 
give  immediate  notice  of  any  loss  thereby  in 
writing  to  the  company,"  etc  The  sixteenth' 
replication  to  these  pleas  simply  avers  that 
defendant  bad  actual  notice  of  the  loss  with- 
in 48  hours  after  the  fire.  It  will  be  observ- 
ed that  It  is  not  averred  how  the  actual  no- 
tice was  by  defendant  acquired,  whether  by 
information  given  by  the  assured,  in  writing 
or  otherwise,  or  by  acquiring  the  informatloD 
from  a  stranger,  or  by  an  agent  of  the  com- 
pany visiting  the  "scene  of  the  fire,"  or  in 
some  other  way.  CSonstming  the  replicatloik 
most  strongly  against  the  pleader,  as  we 
must  do,  it  cannot  be  held  that  the  notice- 
was  acquired  in  the  manner  provided  by  the 
policy,  but  as  asserting  broadly  that  knowl- 
edge on  the  part  of  defendant  of  the  loss.  Id 
whatever  manner  acquired,  excused  the  giv- 
ing of  the  written  notice  of  the  loss  by  the- 
assured.  It  does  not  attempt  to  set  up  a 
waiver  by  defendant  of  the  notice  which  the- 
asBured  bound  himself  to  give.  The  fact  that 
the  company  knew  of  the  loss  did  not  excuse- 
the  giving  of  the  notice  within  a  reasonable 
time.  2  Ward  on  Fire  Ins.  p.  939;  1  Joyc» 
on  Ins.  I  676.  The  replicaticm  was  clearly 
insufficient,  and  the  demurrer  Interposed  to- 
It  should  have  been  sustained. 

It  is,  however,  insisted  by  appellee  that  the 
overruling  of  the  demurrer  was  innocuous. 
This  seems  to  be  predicated  upon  the  theory 
that  the  averments  of  the  thirteenth  and 
fourteenth  replications,  as  amended,  were  as 
a  matter  of  law  undisputedly  established  by 
the  evidence.  It  is  true  the  evidence  does- 
show  that  plaintUTs  husband,  acting  as  her 
agent,  gave  veibal  notice  of  the  loss  to  the 
local  agent  of  defendant  who  issued  the  policy, 
and  that  In  a  conversation  between  them  on 
that  occasion  something  was  said  by  the  de- 
fendant's agent  about  the  policy  having  been 
canceled.  But  what  was  said  was  a  matter 
of  dispute  between  them  on  the  trial.  If  the 
agent's  version  of  that  conversation  be  the- 
true  one,  clearly  neither  of  the  replications 
can  be  said,  as  matter  of  law,  to  have  been 
proven.  Queen  Ins.  Ck>.  v.  Toung,  86  Ala. 
431,  5  South.  116,  11  Am.  St  Rep.  61.  Nor 
do  we  mean  to  here  affirm  that  if  plaintUfa 
husband's  version  be  the  correct  one,  the  rep- 
lications were  proved.  If  his  statement  be 
taken  as  true,  and  as  showing  an  unqualified 
denial  of  liability  of  the  company  on  the  part 
of  the  agent  whether  this  constituted  a 
waiver  by  defendant  of  the  notice  required  to* 
be  given  depends  upon  the  authority  of  the 
agent  to  bind  it  by  his  statement,  which  will 
be  adverted  to  later  on  in  this  opinion. 

It  Is  not  insisted  that  the  other  r^lica- 
tlons  to  these  pleas  to-wlt  16,  17,  19,  and  20, 
were  proven  beyond  adverse  Inference.  It 
follows,  theref(^e,  that  it  cannot  be  declared, 
that  the  error  complained  of  was  not  inju- 
rious to  defendant  since  it  is  impossible  to- 
affirm  which  of  the  issues  of  fact  presoiteft 
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by  the  aeTeral  replications  the  verJlct  ot  the 
]ut7  was  responsive  to. 

The  nlnteenth  and  twentieth  repUcatlona 
present  anhstantlally  the  same  Issue,  tIx., 
that  defendant  was  not  entitled  to  notice  or 
proof  of  loss  on  account  of  Its  violation  of 
section  2619  of  the  Code  of  1896,  by  belonging 
to  or  being  connected  with  a  tariff  rate  mak- 
ing association.  The  objection  urged  against 
the  suflaciancy  of  these  replications  is  that 
the  statute  is  unconstitutlonaL  The  statute 
does  not  create  an  absolute  liability  on  an 
unoffending  insurance  company,  nor  does  it 
Impose  a  penalty  for  making  a  defense  in  the 
courts.  It  deprives  all  persons  and  corpo- 
rations alike  engaged  in  the  business  of  fire 
insurance  from  demanding  certain  proof  to 
be  made  by  the  insured,  and  Imposes  a  peur 
alty  as  a  consequence  of  its  violation.  The 
manifest  purpose  of  the  statute  was  to  pre- 
vent monopoly  and  to  encourage  competition. 
The  evil  thus  intended  to  be  remedied  was 
one  violative  of  public  policy  as  defined  by 
the  common  law.  The  statute  only  imposes 
a  penalty  on  what  was  already  offensive  to 
pahlic  policy.  It  did  not  make  that  which 
was  Innocent  an  offense,  but  simply  provided 
a  punishment  for  doing  that  which  was  al- 
ready prohibited.  In  other  words,  it  Is  a  le- 
gitimate ezerdae  of  the  police  power  of  the 
state.  1  Tiedeman  on  State  and  Federal 
Control  of  Persons  and  Property,  t  106.  Nor 
Is  it  violative  of  the  constitutional  provision 
for  singling  out  particular  persons  or  corpo- 
rations and  discriminating  against  them.  It 
applies  alike,  as  said  above,  to  all  persons  or 
corporations,  domestic  or  foreign,  engaged  in 
the  business  of  fire  insurance.  Youngblood 
V.  B.  T.  &  8.  Co.,  95  Ala.  521,  12  South.  579. 
20  L.  R.  A.  68,  86  Am.  St  Rep.  24B;  Daggs 
V.  Orient  Ins.  Co.,  186  Mo.  882,  88  S.  W.  85, 
85  L.  R.  A.  227,  58  Am.  St  Rep.  638 ;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  19  Sup.  Ct 
281,  43  U  Ed.  652. 

Nor  Is  it  of  consequence  that  the  defendant 
Is  a  foreign  corporation.  The. state  has  the 
power  to  prevent  foreign  corporations  from 
making  nmtracts  within  its  borders  alto- 
gether, or  to  impose  such  terms  as  it  may 
deem  expedient  provided  they  do  not  conflict 
with  the  exclusive  powers  of  Congress.  That 
foreign  Insurance  companies  are  not  engaged 
in  interstate  commerce  is  too  well  settled  to 
admit  of  disputa  As  said  by  the  Supreme 
Court  of  the  United  States  in  Paul  v.  Vir- 
ginia, 8  WalL  168,  19  li.  Ed.  357 :  "The  pol- 
icies are  simple  contracts  of  indemnity 
against  loss  by  fire,  altered  into  between  the 
corporation  and  the  assured,  for  consider- 
ation paid  by  the  latter.  These  contracts 
are  not  articles  of  commerce  In  any  proper 
meaning  of  the  word.  They  are  not  subjects 
of  trade  and  barter,  offered  In  the  market  as 
something  having  an  existence  and  value  in- 
dq;>endent  of  the  parties  to  them.  They  are 
not  oommodltles  to  be  shipped  or  forwarded 
from  one  state  to  another  and  then  put  up 
for  sale.    They  are  like  other  perxmal  «»- 


tracts  between  parties,  which  are  completed 
by  their  signatures  and  the  transfer  of  the 
consideration.  Such  contracts  are  not  inter- 
state transactions,  though  the  parties  may  be 
domiciled  Indifferent  states."  The  demurrer 
to  the  replication   was  properly  ovoruled. 

This  disposes  of  all  assignments  of  error 
insisted  on  relating  to  rulings  on  pleadings. 

Many  written  charges  refused  to  defend- 
ant are  assigned  as  error,  and  several  of 
these  assignments  are  Insisted  upon.  But 
we  will  not  undertake  to  pass  upon  them  Is 
detail.  Suffice  it  to  say  that  under  the  evi- 
dence U  was  a  question  for  the  jury  to  de- 
termine whether  the  Birmingham  Under- 
writers' Agency  had  authority  to  waive  no- 
tice and  proof  of  loss.  Robinson  v.  ^tna  Ins. 
Co.,  1^  Ala.  477, 30  South.  666.  That  agency,  It 
seems,  had  the  authority,  among  other  things, 
to  cancel  policies  of  insurance  Issued  by  it 
for  defendant  From  this  and  other  acts 
done  by  the  agency,  not  expressly  ccnferred 
by  the  Instrument  appointing  it  as  agent  and 
recognized  by  its  principal  as  having  author-t 
ity  to  do,  it  was  open  to  the  jury  to  find  that 
its  agent  had  authority  to  deny  the  defend- 
ant's liability  on  account  of  the  policy  hav- 
ing been  canceled ;  and  if  it  through  its  pres- 
ident Smith,  made  a  distinct  denial  of  de- 
fendant's liability  (a  fact  to  be  ascertained 
by  the  Jury),  because  the  policy  had  been 
canceled,  this  would  be  a  waiver  of  the  no- 
tice and  proof  of  loss  as  required  of  the  as- 
sured by  the  policy.  Again,  under  the  evi- 
dence, whether  the  defendant  was  in  any 
wise  connected  vrith  a  traffic  rate  making  as- 
sociation, in  violation  of  the  statute,  was  also 
a  question  for  the  jury. 

Reversed  and  remanded. 

McCLBLLAN,  a  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


fLANSAS  CITY,  H.  &  B.  R.  GO.  v.  MAT- 
THEWS. 
(Supreme  Court  of  Alabama.    Nov.  80,  1904.) 

1.  DxATH— Action  fob— Pijlihtiff's  Cata.- 
onT  m  Suing — Complaint. 

A  complaiDt  for  the  death  of  'plaintiff's  In- 
testate set  forth  In  its  caption  the  name  of  the 
parties;  plaintiff's  name  being  followed  by  the 
words  "aaminlstratrlx  of  decedent.  In  some  of 
/the  counts  the  capacity  In  which  plaintiff  sued 
was  stated  as  follows:  "The  plaintiff  as  ad- 
ministratrix of"  decedent;  while  in  others  it 
was  shown  b^  the  averment,  "The  plaintiff  as- 
aforesaid  claims"  of  defendant  Held,  that 
plaintiff  soedvin  her  capacity  as  administratrix 
of  decedent 

[Ed.  Note. — ^For  cases  In  point  see  voL  15,. 
Cent  Dig.  Death,  |  67.] 

2.  Sauz. 

The  several  coants  of  a  complaint  showed 
that  plaintiff  sued  as  administratrix.  A  new 
count  was  added  by  amendment  The  court's- 
order  allowing  it  gave  the  names  of  the  parties ; 
plaintiff's  name  being  followed  by  the  words 
as  administratrix  of  decedent  The  new 
count  alleged  that  plaiotiff  claimed  of  de- 
fendant a  specified  sum  for  the  death  of  her  in- 
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testate,  that  "her  intestate"  waa  a  passenger  on 
defendant's  train,  and  that  "her  intestate  was 
tlirown  from  the  train.  Held,  tbiat  the  nev 
«ount  showed,  when  read  in  connection  with  the 
other  counts,  that  plaintiff  sued  in  her  capacity 
as  administratrix,  and,  though  the  court  gave  an 
affirmative  charge  in  favor  of  defendant  as  to 
the  other  counts,  thej  remained  in  the  case  for 
the  purpose  of  showing  the  capacity  In  which 
plaintiff  sued. 

8.  Cabbiebs  —  Death  ot  Passknoeb  —  Ck>ic- 

PLAINT— Al,I,EOATIOR8  OV  NEOLIOENCB. 

A  complaint,  in  an  action  against  a  rail- 
way company  for  the  negligent  death  of  a  pas- 
senger, which  shows  that  decedent  was  a  pas- 
senger, and  that  as  such  passenger  he  was, 
through  the  negligence  of  tne  company's  ser- 
vants, thrown  from  the  train  and  killed,  is  suffi- 
cient, without  alluring  who  the  negligent  ser- 
vants were^  or  theu  duties  in  the  operation  of 
the  train,  or  that  the  injury  resulted  from  the 
company's  negligence. 

[Ed.   Note. — For  cases  in  point,  sea  roL  0, 
Cent  Dig.  Carriers,  It  1276-1279.] 

4.  Sams— Evidence— SuririuuNOT. 

Where  the  evidence  In  the  action  showed 
causal  negligence  on  the  part  of  the  company's 
trainmen,  the  company  was  not  entitled  to  an 
affirmative  charge. 
B.  Sake — CouFLAiirr — SumuiuroT. 

A  complaint,  in  an  action  against  a  railway 
company  for  the  death  of  a  twssenger,  whi<^ 
alleges  that  he  was,  through  the  carelessness  of 
the  company's  servants,  thrown  firom  the  train 
and  so  injured  as  to  cause  his  death,  sufficiently 
flhows  the  negligence  of  the  company  and 
the  infliction  of  decedent's  injuries,  and  that 
the  injuries  resulted  from  the  company's  negli- 

f;ence,  as  against  a  demurrer  on  the  grounds  that 
t  does  not  show  the  causal  connection  between 
'decedent's  death  and  the  company's  negligence, 
that  it  does  not  show  the  Injuries  sustained  by 
decedent,  and  that  it  does  not  show  wherein  the 
company  or  its  agents  were  negligent. 

[Ed.  Note. — For  cases  in  point,  see    vol.   9, 
Cent  Dig.  Carriers,  H  1275-1279.] 

'6.  Baue. 

A  complaint,  in  an  action  against  a  railway 
company  for  the  death  of  a  passenger,  whicui 
alleges  that  decedent  waa  violently  thrown  from 
«  train,  sufficiently  shows  the  manner  of  the  in- 
fliction of  the  injuries. 

[EM.   Note. — For  cases  in  point,  see  voL  9; 
Cent  Dig.  Carriers,  $  1276%.] 

7.  Death  —  Compiaint  —  Dbscbiftior  of 

IWJTJBT — SDITICIENCT. 

Where  the  injuries  are  alleged  to  have 
caused  death,  and  damages  for  the  death  Ttre 
claimed  by  the  personal  representative,  it  is 
not  necessary  to  describe  the  character  of  the  in- 
juries, but  it  is  sufficient  to  show  the  causal 
connection  between  the  wrong  and  the  result. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Death,  H  60-62.] 

8.  Save— CouPLAiNT— Death  fboh  Injubies 
—AiXEOATiONs— Sufficiency. 

An  averment  in  the  complaint  in  an  action 
against  a  railway  company  for  the  death  of  a 
passenger,  that  he  was  so  injured  by  being 
thrown  from  a  train  that  be  soon  died  on  ac- 
count of  it,  is  an  allegation  that  he  died  from 
the  injury  sustained,  and  is  sufficient 

9.  Carbiebs— Injubt  to  Pabsenoeb— Plea  or 

CONTBIBUTOBT      NEGLIGENCE — SUFFICIENCY. 

A  plea,  in  an  action  against  a  railway  com- 
pany for  the  death  of  a  passenger,  which  al- 
leges that  decedent  was  guilty  of  contributory 
negligence,  in  that  he  alighted  from  a  moving 
train  in  the  nighttime  without  requesting  the 
train  to  stop,  is  bad,  because  requiring  the  jury 
to  find  that  decedent  was  {ruilty  of  contributory 
negligence  in  alighting  while  the  train  was  in 
the  slightest  motion,   though   the  motion  waa 


such  as  to  Involve  the  risk  a  man  of  ordinary 
prudence  would  take  under  the  circumstances. 

10.  Evn>ENCE — Res    Oebtjb — Cohplajnts   bt 
Person  Injubed — AomssiBiLrrT. 

Where,  in  an  action  against  a  railway  com- 
pany for  the  negligent  death  of  a  passenger, 
the  issue  was  whether  decedent  died  in  conse- 
quence of  the  injuries  received  while  a  pas- 
senger, or  from  an  independent  cause,  evidence 
of  complaints  of  hurts  attributable  to  the  com- 
pany's negligence,  made  by  decedent  was  admis- 
sible, if  confined  to  expressions  in  respect  to 
current  conditions,  to  the  exclnglon  of  narration 
of  past  conditions,  and  of  the  causation  of  the 
present  conditions  complained  of. 

11.  Death — ElvmENOB — Oaubk  of  Death. 
In  an  action  by  an  administrator  for  the 

death  oj!  his  intestate,  where  the  issue  was 
whether  decedent  died  from  injuries  negligently 
Inflicted  by  defendant  or  from  an  independent 
canse^  eviaence  that  the  intestate  was  never  able 
to  do  any  manual  labor  after  the  injury  was 
admissible. 

12.  Cabbiebs — INJUBT  to  Pasbenoee — Plbas- 
rwos — Pboof — Vabiahce. 

There  is  no  variance  between  a  complaint, 
in  an  action  against  a  railway  company  for  the 
negligent  death  of  a  passenger,  which  alleges 
that  he  was  violently  thrown  from  a  train  and 
fatally  injured,  and  the  proof  that  he  volun- 
tarily stepped  from  a  moving  train  onto  a 
station  platform,  lost  his  footing  and  fell,  and 
received  the  fatal  injury. 

13  BaHE— GONTBIBUTOBT   NXGLIOENCS— QCTS- 
TION  FOB  JUBY. 

Whether  a  person  familiar  with  a  depot  was 
negligent  in  alighting  from  a  train  in  the  night- 
time, in  a  dark  place,  when  the  train  had  just 
started  from  the  depot  and  was  moving  at  the 
rate  of  one  or  two  miles  an  hour,  was  for  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  1391-1898.  1402.] 

14.  Same. 

Whether  a  passenger  was  negligent  in  at- 
tempting to  alight  on  bis  left  foot  from  a  train 
moving  to  his  left  at  a  rate  of  one  or  two  miles 
an  hour  was  for  the  jury. 

15.  Same— Instboctions. 

An  instruction,  in  an  action  against  a  rail- 
way company  for  the  death  of  a  pastenger  at- 
tempting to  alight  in  the  nighttime  crom  a 
slowly  moving  tiiin  just  starting  after  stopping 
at  a  depot,  that  no  one  has  a  right  to  leap  from 
a  moving  train  in  the  nighttime  becanse  he  Is 
carried  beyond  his  destination,  is  properly  re- 
fused, as  abstract  and  argumentative. 

16.  Appeal— Habmless  Ebbob. 

The  error  in  refusing  a  requested  charge  is 
cured  by  the  giving  of  one  substantially  identical 
with  it 

17.  Cabbiebs  —  Death   of  PASSBNaEB  — In- 
structions. 

A  requested  instruction,  in  an  action  against 
a  railway  company  for  the  death  of  a  passenger, 
that  if  in  attempting  to  alight  from  the  train 
he  failed  to  do  what  a  prudent  man  would  have 
done,  he  was  guilty  of  contributory  n^ligence 
barring  a  recovery,  is  properly  refused  for  fail- 
ing to  hypothesisEe  that  his  negligence  contrib- 
uted to  his  injury. 

18.  Same— Contbibutoby  Neolioence— Qxncs- 

TION  FOB  JUBY. 

Whether  a  passenger,  attempting  to  alight 
from  a  train  when  in  motion  after  he  has  been 
cautioned  against  making  the  attempt  waa  netr- 
ligent,  was  for  the  jury. 

19.  Death — Disease    Resultinq    vaoit    Iir- 
jruBY — ^RioHT  of  Recovery. 

Where  a  person's  death  was  caused  by  dis- 
ease which  was  caused  by  an  injury  through  an- 
other's negligenoab  the  latter  is  liable  for  the 
death. 
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Where,  in  an  action  against  a  railway  «»i- 
pany  for  the  death  of  a  iiassenger,  the  iasne  was 
whether  decedent  died  from  the  injuries  re- 
ceived while  a  paaseneer,  or  from  an  independ- 
ent cause,  an  instruction  that  the  argument  was 
not  sonnd  which  sought  to  trace  the  immediate 
cause  of  death  through  the  previous  stages 
of  physical  suffering  and  medical  treatment  to 
the  original  accident  was  properly  refused,  as 
argumentative. 

Api>eal  from  Circuit  Oonrt,  Marlon  County ; 
Ed.  B.  Almon,  Judge. 

Action  by  Florence  Matthews,  as  adminis- 
tratrix of  Walter  H.   Matthews,   deceased, 
against  the  Kansas  City,   Memphis  &  Bir- 
mingham Railroad  Company.    From  a  jndg- 
ment  for  plalntUT,  defendant  appeals.    Affirm- 
ed. 
Rehearing  denied  Febmary  14,  1906. 
The  seventh  count  of  the  complaint  Is  set 
forth  at  Iffiigth  in  the  opinion.    Defendant 
demurred  to  that  count  of  the  complaint  up- 
on the  following  grounds:    (1)  For  that  the 
count    is   vague,   uncertain,   and  indefinite; 
(2)  for  that  the  count  does  not  show  any 
causal    connection    between    the   Intestate's 
death  and  the  alleged  negligence  of  the  de- 
fendant;    (8)  for  that  it  is  not  averred  or 
shown    that   defendant's    agent   knew    that 
said  Intestate  was  In  the  act  o!  getting  off 
of  said  train ;     (4)  for  that  It  does  not  ap- 
pear that  defendant  or  Its  employ^  violated 
any  duty  which  defendant  owed  said  Intes- 
tate; (6)  for  that  it  is  not  averred  or  shown 
that  said  Intestate  died  as  a  proximate  re- 
sult  of    tbe  negligence   of   the   defendant; 
(6)  for  that  the  injuries  sustained  by  said 
Intestate  are  not  shown ;    (7)  for  that  it  ap- 
pears that  said  Intestate  undertook  to  leave 
a  moving  train,  and  that  he  was  thereby 
guilty  of  n^ligence  which  proximately  con- 
tributed to  his  death;    (8)   for  that  It  is 
not  shown  wherein  defendant  or  Its  agent 
was    negligent    This   demurrer    was   over- 
ruled by  the  court 

Tbe  fifth  plea  of  the  defendant  Is  as  fol- 
lows: "For  further  answer  to  the  said 
complaint,  and  each  count  thereof,  separately 
and  severally,  the  defendant  says  that  the 
plalntlflTs  Intestate  was  guilty  of  negligence 
which  proximately  contributed  to  the  injuries 
received  by  him,  and  such  contributory  negli- 
gence consisted  in  this:  The  plaintiffs  In- 
testate alighted  from  a  moving  train  In  the 
nighttime,  at  a  dark  and  unllghted  place, 
without  requesting  that  the  train  be  stopped 
for  him  to  alight" 

The  defendant  requested  the  court  to  give 
to  the  Jury,  among  others,  the  following 
written  charges,  which  the  court  refused  to 
give:  "(S)  The  conrt  charges  the  Jury  that 
no  one  has  tbe  right  to  leap  from  a  moving 
train  in  tbe  nighttime,  at  an  unllghted  place, 
because  he  is  being  carried  beyond  bis  desti- 
nation, with  the  expectation  of  claiming  from 
the  railroad  damages  for  any  Injury  he  may 
sustain.  His  duty  Is  to  remain  aboard  and 
demand  redress  for  the  injury  that  may  be 
88  SO.— 14 


done  him.    •    *    *    (5)  If  the  Jury  find  from 
the  evidence  that  W.  H.  Matthews  alighted 
from    defendant's    train    at    Guin    in    the 
nighttime,  at  a  dark  and  unllghted  place, 
without  requesting  that  the  train  be  stopped 
for  him  to  alight  then  the  verdict  of  the 
Jury  must  be  for  the  defendant  on  all  the 
counts  of  the  complaint  which  charge  simple 
negligence  only.  •    *    •     (7)     If  the  Jury 
find  from  the  evidence  that  W.  H.   Matthews 
negligently  got  off,  or  negligently  attempted  to 
get  off,  defendant's  train  at  Ouln,  while  said 
train  was  In  motion,  and  was  thereby  in- 
jured, the  verdict  of  the  Jury  must  be  for  the 
defendant  on  each  count  of  the  complaint 
•   •   •    (»)    If  the  Jury  believe  from  the  evi- 
dence that  the  defendant's  train  was  stop- 
ped at  Guln  a  sufficient  time  to  allow  W.  H. 
Matthews  In  the  regular  and  orderly  way 
to  alight  therefrom,  and  that  said  Matthews 
delayed  leaving  the  train  until  it  had  start- 
ed again,  and  that  as  he  was  about  to  alight 
from  the  train  he  was  cautioned  by  some 
passenger  or  other  person  that  the  train  was 
rimning  too  fast  and  that  he  had  better  wait 
and   that  notwithstanding  such   caution.   If 
any,  he  yet  attempted  to  alight  from  the 
train  while  It  was  so  moving,  and  was  Injured 
by  falling  or  being  thrown  from  said  train, 
then  he   cannot   recover   on   any   count  In 
the  complaint  which   charges   simple  negli- 
gence.    (10)  If,  in  attempting  to  alight  from 
defendant's   train   under  the  circumstances 
shown  by  the  evidence  In  this  case,  W.  H. 
Matthews  failed  or  omitted  to  do  what  a 
reasonably  prudent  man  would  have  done 
under  similar  circumstances,  then  he  was 
guilty  of  contributory  negligence  which  will 
bar  any  recovery   in  this   case.     (11)  The 
court  charges  the  Jury  that  if  it  be  true  that 
Matthews  supposed  that  he  was  at  his  sta- 
tion, and  the  defendant  company  gave  him 
no  sufficient  opportunity  to  get  off  of  the 
train  at  his  destination,  and  he  bad  been 
carried  beyond  it  the  conductor  would  have 
been  bound  on  his  demand  to  stop  his  train, 
and  return  and  put  him  off  at  his  station,  or, 
falling  therein,   the   defendant   would   have 
been  liable  in  damages  for  having  carried 
him  beyond  his  destlnatloa    •    •    •    (14)   If 
the  Jury  believe  from  the  evidence  that  the 
death  of  the  plaintiff's  Intestate  was  caused 
directly  by  disease  occurring  after  April  1, 
1900,  then  they  must  find  for  the  defendant 
(15)  The  argument  is  not  sound  which  seeks 
to  trace  the  immediate  cause  of  the  death  of 
W.  H.  Matthews  through  the  previous  stages 
of  physical  suffering  and  months  of  disease 
and  medical  treatment  to  the  original  ac- 
cident on  the  railroad." 

The  court  at  the  request  of  the  defendant 
gave  to  the  Jury,  among  others,  the  following 
written  charge :  "(4S)  If  the  Jury  find  from 
the  evidence  that  W.  H.  Matthews  negligent- 
ly got  off,  or  negligently  attempted  to  get  off, 
defendant's  train  at  the  depot  in  Guin,  while 
said  train  was  In  motion,  and  the  injuries 
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he  suffered  were  thereby  cansed,  then  the 
verdict  of  the  Jury  must  be  for  the  defend- 
ant" 

Walker,  Tillman,  Campbell  &  Walker, 
for  appellant  Daniel  Collier  and  Frank 
8.  White  &  Sons,  for  appellee. 

McCLBLLAN,  C.  J.    The  only  caption  of 
the  complaint  was  that  under   which   the 
original  counts  were  written.    To  these  sev- 
eral other  counts  were  added,  but  without 
further  statement  of  the  caption.    This  cap- 
tion is  as  follows :   "Mrs.  Florence  Matthews, 
Administratrix  of  the  Elstate  of  Walto-  H. 
Matthews,  Deceased,  versus  The  Kansas  City, 
Memphis   and  Birmingham   Railroad  Com- 
pany, a  Corporation."    There  were  six  counts 
in  the  complaint  as  originally  filed.    In  the 
first   fifth,   and  sixth  counts   the  capacity 
in  which  plaintiff  sues  is  thus  stated:     "The 
plaintiff,  as  administratrix  of  the  estate  of 
Walter  Matthews,"  etc.    In  the  second,  third, 
and  fourth  counts  the  capacity  is  shown  by 
this  averment:    "The  plaintiff,  as  aforesaid 
[1.  e.,  as  such  administrator],  claims"  of  the 
defendant   etc.    Thus   the  complaint   stood 
undoubtedly  as  a  suit  by  Mrs.  Matthews  in 
her  capacity  as  administratrix  of  the  estate 
of    Walter   H.    Matthews,    deceased,    when 
she  as  such  plaintiff  asked  leave  to  amend 
the  complaint  by   adding   thereto   count   7. 
Upon  this  request  the  court's  order  is  this: 
"Florence   Matthews,    as    Administratrix   of 
W.  E.  Matthews,  Deceased,  v.  Kansas  City, 
M.  ft  B.  B.  B.  Co.    February  5,  1901.    Dam- 
ages.   Leave  granted  plaintiff  to  file  addi- 
tional count  No.  7  submitted  on  demurrers, 
and    continued."    This    amendment    to    the 
complaint    is    in    the    following    language: 
"Seventh  Count    The  plaintiff  claims  of  the 
defendant  the  further  sum  of  $30,000  dam- 
ages, for  that  whereas,  on,  to-wit  the  10th 
day  of  November,  1899,  her  intestate,  the 
said  Walter  H.  Matthews,  was  a  passenger 
on  the  railroad  of  the  defendant  which  was 
a  railway  corporation  for  the  transportation 
of  freight  and  passengers,  on  one  of  the  pas- 
senger trains  of  defendant  from  Birmingham 
to  Guin,  Ala.,  the  plaintiff  alleges  that  on 
said  date  her  Intestate  as  such  passenger 
was,  through  and  by  the  carelessness  and 
negllgeoce     of     the    defendant's    servants, 
agents,  or  employes,  violently  throwii  from 
the  train  at  or  near  said  Ouin,  Ala.,  and  so 
greatly  injured,  bruised,  hurt  and  shocked 
by  the  injury  thus  sustained  that  he  never 
recovered    therefrom,    but    soon    thereafter 
died  on  account  of  the  said  injuries."    This 
count  7  thus  became  an  integral  part  of  a 
complaint   which   in    its    other   six   counts 
affirmatively     and     directly     showed     that 
plaintiff   was   suing   in   her    representative 
capacity.    In  that  capacity  she  moved  for 
leave  to  add  this  count  and  to  her  in  that 
capacity    leave   was   granted.    This   count 
moreover,  by    its  own    terms,    shows   in    a 
way  that  the  plaintiff  is  therein  claiming 


damages  in  her  representative  capacity. 
It  avers  that  "her  intestate"  was  a  passenger, 
etc.,  and  that  "her  intestate,"  was  thrown 
from  the  train,  etc.  So  long  as  other  counts 
remained  in  the  case,  it  was  not  suggested 
by  defendant  that  this  count  was  not  filed 
and  prosecuted  by  the  plaintiff  In  her  repre- 
sentative capacity.  A  demurrer  was  Inter- 
posed to  it  but  thereby  no  objection  was 
made  for  departure,  or  In  other  respect  upon 
any  theory  that  it  set  forth  a  claim  in  the 
plaintiff's  individual  capacity.  No  motion  to 
strike  it  was  made.  But  on  the  trial,  after 
some  of  the  other  counts  had  been  eliminat- 
ed on  demurrer  sustained,  and  the  affirma- 
tive charge  with  hypothesis  had  been  given 
for  defendant  as  to  all  the  rest  except  this 
count  7,  the  affirmative  charge  was  requested 
against  it  also;  and  one  of  the  arguments 
here  made  in  support  of  the  exception  to  the 
court's  refusal  of  that  request  is  that  the 
complaint  viz.,  this  count  7,  claims  damages 
for  the  plaintiff  as  an  individual,  while  the 
proof.  If  it  makes  any  case  for  recovery, 
shows  a  right  of  recovery  in  the  plaintiff  as 
administratrix  only.  The  position  Is  not 
tenable.  Several  of  the  counts  which  stood 
the  attack  of  the  demurrers,  but  as  to  which 
the  general  charge  was  given  for  defendant, 
averred  unequivocally  that  plaintiff  sued  as 
administratrix.  Though  charged  against 
they  were  still  in  the  case  for  all  the  pur- 
poses of  showing  plaintiff's  capacity ;  and 
upon  this,  with  the  other  considerations  to 
which  we  have  adverted,  we  hold  that  in 
this  count  7  the  plaintiff  sues  as  the  person- 
al representative  of  Walter  H.  Matthews, 
deceased.  Lucas  v.  Pittman,  94  Ala.  616,  10 
South.  603;  Louisville  &  Nashville  Railroad 
Company  v.  Trammell,  93  Ala.  350,  9  South. 
870. 

This  count  by  its  averment  that  the  in- 
testate was  a  passenger  on  defendant's  train, 
shows  a  duty  resting  on  defendant  to  safely 
carry  him.  It  shows,  too,  that  the  defendant 
did  not  safely  carry  him.  There  was  need  to 
show  but  one  thing  else  in  the  sufficient  state- 
ment of  a  cause  of  action.  That  thing  was 
that  the  failure  to  carry  him  safely  was  due 
to  the  negligence  of  defendant's  servants.  It 
is  immaterial  who  the  negligent  servants  were, 
or  what  there  particular  stations  or  duties 
In  the  service  were.  The  intestate  having 
been  injured  by  the  negligence  of  a  servant 
of  the  defendant  according  to  the  averment 
it  is  all  the  same,  as  respects  the  rights  of 
intestate's  estate  and  the  liability  of  the  de- 
fendant whether  the  negligent  servant  was 
a  trainman,  or  a  trackman,  or  a  statlonman, 
or  what  not  The  negligent  act  of  a  servant 
of  the  carrier,  whereby  a  passenger  is  thrown 
from  the  carrying  train  and  injured,  is  neces- 
sarily an  act  in  and  about  and  having  a 
bearing  (very  decided  indeed)  upon,  the  car- 
riage of  the  passenger;  and,  as  the  act  can- 
not be  said  to  be  negligently  done  unless  the 
doing  of  it  involves  remission  of  duty  on  the 
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l>ait  of  the  Bwvant  owed  to  the  passenger, 
the  charge  here  Is  ementially  none  other  than 
that  throngh  the  neglect  of  daty  due  the  pas- 
senger from  defendant's  serrant,  the  passen- 
ger  was  violently  thrown  from  the  train,  etc. 
The  carrier  assumes  to  the  passenger  the 
duty  of  protecting  him  from  the  negligent 
acts — pretermissions  of  duty— of  all  its  em- 
ployes, and  is  liable  upon  any  breach  of  this 
obligation.  Hence  oar  conclusion  that  the 
count  states  a  cause  of  action,  though  It  docs 
Dot  In  terms  aver  that  the  injury  resulted 
frmn  Ihe  defendant's  negligence,  nor  that  the 
serysnts  from  whose  negligence  the  Injury 
Is  alleged  to  have  resulted  were  In  charge  of 
the  train,  or  the  like;  and,  evidence  having 
been  adduced  tending  to  show  causal  neg- 
ligence on  the  part  of  defendant's  trainmen, 
the  defendant  was  not  entitled  to  the  affirma- 
tive charge  on  the  contrary  theory.  K.  C,  M. 
A  B.  R.  R.  Oo.  V.  Sanders,  96  Ala.  807,  308, 
13  South.  67. 

No  assignment  of  the  demurrer  to  this 
count  spedfled  the  objection  to  this  count 
whlcb  we  have  Just  considered,  and  no  as- 
signment covered  this  point,  except,  perhaps, 
one  which  was  too  general  for  consideration 
under  the  statnt&  The  count  showing  the 
duty  of  carrier  by  defendant  to  the  intestate, 
and  that  be  was  injured  by  n^llgence  on  the 
part  of  the  carrier's  servants,  for  which  the 
defendant  was  responsible.  It  was  not  neces- 
sary for  the  quo  modo  of  the  infliction  to  be 
averred,  certainly  not  with  any  more  particu- 
larity than  was  used,  viz.,  that  he  "was  vio- 
lently thrown  from  the  train."  Where,  as  in 
this  case,  the  injuries  are  alleged  to  have 
caused  the  death  of  the  passenger,  and  dama- 
ges are  claimed  by  the  personal  representa- 
tive for  the  death,  it  is  not  necessary  to  de- 
scribe the  character  of  the  hurts,  as  it  Is  to 
some  extent  where  death  does  not  ensue  and 
the  injured  party  himself  sues  for  the  dama- 
ges he  has  sustained.  The  damnifying  fact 
here  is  the  death,  and,  beyond  showing  the 
causal  connection  between  the  wrong  and 
that  result,  a  description  of  the  injuries  is 
not  necessary,  since  the  damages  recover- 
able do  not  depend  upon  any  other  charac- 
teristic or  consequence  of  the  Injury  than  Its 
fatality.  A. very  usual  form  of  averment  In 
this  class  of  cases  is  that  "the  intestate  was 
thereby  so  injured  that  he  died,"  and  the 
fact  that  death  did  nqt  ensue  immediately  up- 
on the  Injury  being  inflicted  can  have  no 
bearing  to  require  a  further  description  of 
it  The  averment  here  is  in  effect  that  the 
intestate  was  so  greatly  injured,  bruised. 
hurt  and  shocked  by  the  injury  he  sustained 
from  being  violently  thrown  from  the  train 
that  be  never  recovered  from  such  injury, 
but  soon  thereafter  died  on  account  of  it 
This  is  an  averment  to  common  understand- 
ing that  he  died  from  the  Injuries  sustained  by 
being  thrown  from  the  train,  and  is  sufficient 

It  Is  not  necessarily  negligence  for  a  pas- 
«>euger  to  alight  from  a  running  train,  even 
In  the  nighttime  and  at  a  dark  and  unligfated 


<  place.  It  depends  upon  the  speed  with  whlcb 
the  train  is  running.  It  may  be  running  so 
slowly  as  to  be  as  safe  to  alight  as  If  it  were 
standing  stock  still ;  and,  even  if  it  were  go- 
ing faster  that  this,  say  two  or  three  miles  an 
hour,  so  that  It  would  not  be  as  safe  to  alight 
as  if  it  were  at  rest  It  cannot  still  be  said 
as  mattCT  of  law  to  be  negligence  to  attempt 
to  alight  It  is  a  question  for  the  Jury.  Plea 
6  was  therefore  bad.  With  that  plea  in  the 
case,  the  Jury  would  have  been  bound  to  find 
that  Intestate  was  guilty  of  negligence  in- 
alighting  while  the  train  was  in  motion,  the 
slightest  motion,  though  they  might  have 
believed  that  there  was  no  danger  from  that 
motion  in  the  act  of  alighting;  or,  finding 
even  that  the  motion  was  sufficient  to  involve 
some  risk,  they  might  have  found  that  it 
was  such  risk  as  a  man  of  ordinary  care 
and  prudence  would  take  under  the  circum- 
stances. The  danger  from  the  motion,  what- 
ever it  was,  was  not  necessarily  greater  be- 
cause the  time  was  night  and  the  place  was 
dark  and  unllghted.  The  passenger  may 
have  known  the  place  as  well  under  those 
circumstances  as  any  other;  and,  to  say  the 
most  those  were  also  considerations  for  the 
jury.  The  demurrer  to  this  plea  was  proper- 
ly sustained. 

More  than  eight  months  Intervened  between 
the  date  of  the  Infiiction  of  the  injuries, 
which  plaintiff  claims  caused  the  death  of 
her  intestate,  and  the  date  of  his  death.  A 
prominent  issue  on  the  trial  arose  on  the 
traverse  of  this  claim.  For  the  plalntUF 
It  was  sought  to  show  that  the  injuries  were 
of  a  serious  and  permanent  nature,  contin- 
uing unhealed  and  uncured  to,  and  caused, 
his  death.  For  the  defendant  It  was  sought 
to  show  that  the  Injuries  were  trivial  in  char- 
acter and  extent  that  he  had  recovered  from 
them  long  before  his  death,  and  that  his 
death  resulted  from  other  and  independent 
causes.  To  this  issue,  manifestly,  the  nature 
and  extent  of  the  Intestate's  injuries,  and 
their  continued  effect  upon  him,  were  of 
the  same  pertinency  as  if  he  had  not  died, 
but,  living,  had  himself  sued  for  damages  re- 
sulting from  the  injuries.  The  character,  ex- 
tent snd  continuance  of  the  Injuries  con- 
stitute a  chief  matter  of  inquiry  in  the  for- 
mer case  as  well  as  In  the  latter — in  the  lat- 
ter on  the  question  of  the  amount  of  damages 
sustained  by  him,  and  in  the  former  on  the 
question  whether  the  injuries  caused  his 
death — ^and  thereby  entailed  damages  recov- 
erable by  his  personal  representative.  Being 
thus  the  thing  under  inquiry  in  this  as  In  the 
case  supposed,  evidence  of  his  complaints  of 
hurts,  attributable  to  the  alleged  negligence 
of  the  defendant  made  throughout  the  inter- 
vening time,  was  properly  received,  confined, 
as  It  was,  by  the  court  to  expressions  in  re- 
spect of  current  conditions  to  the  exclusion 
of  narration  of  past  conditions  and  of  the 
causation  of  the  present  conditions  complain- 
ed of.    PhilUps  T.  Kelly,  29  Ala.  628;  Wes- 
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tern  Union  Telegraph  Company  v.  Hender- 
son, 88  Ala.  510,  7  South.  419, 18  Am.  St  Bep. 
148;  Birmingham  Union  By.  Oo.  ▼.  Hale,  90 
Ala.  8,  8  South.  142,  24  Am.  St  B^.  748; 
Bowland  t.  Walker,  18  Ala.  749. 

The  circuit  court  did  not  err  in  overruling 
defendant's  motion  to  exclude  the  testimony 
of  Mrs.  Matthews  that  her  husband,  the  Injur^ 
ed  man,  was  never  able  to  do  any  manual  la- 
bor after  he  was  hurt  South  &  North  Alaba- 
ma Ballroad  Company  v.  McLendon,  63  Ala. 
•266. 

The  exception  to  the  court's  refusal  to  give 
the  affirmative  charge  against  count  7,  re- 
Quested  by  defendant  is  sought  here  to  be 
sustained  on  several  grounds.  One  of  these, 
viz.,  that  the  suit  is  by  the  plaintiff  in  her  In- 
dividual capacity  and  the  proof  does  not  show 
any  cause  of  action  in  her  individually,  we 
have  already  adverted  to  and  held  untenable. 

Another  ground  Insisted  upon  is  that  there 
was  no  evidence  before  the  Jury  tending  to 
show  that  Intest&te's  death  was  caused  by  his 
being  thrown  from  the  train,  to  which  the 
complaint  ascribes  his  death.  It  would  serve 
no  good  purpose  to  go  into  a  discussion  of  the 
evidence  relating  to  this  matter.  It  must  suf- 
fice for  us  to  say  that  we  find  that  there  was 
evidence  adduced  before  the  Jury  tending  to 
show  that  the  fall  from  the  .train  was  the 
cause,  or  a  proximately  contributory  cause,  of 
Intestate's  death. 

Another  Insistence  la  that  there  was  a  fatal 
variance  between  the  averment  of  this  count 
and  the  proof  in  respect  of  the  Infliction  of 
the  alleged  injuries  upon  Matthews,  the  in- 
testate, in  respect  of  the  quo  modo  of  their 
infliction  in  this,  that  while  the  count  al- 
leges that  "he  was  violently  thrown  from  the 
train  and  so  greatly  injured,"  etc.,  the  proof 
Is  that  he  voluntarily  stepped  from  the  mov- 
ing train  onto  the  station  platform,  lost  his 
footing,  and  fell,  receiving  the  alleged  inju- 
ries. It  IB  to  be  conceded  that  there  is  not 
in  every  sense  precise  correspondence  between 
this  averment  and  the  proof.  Intestate  was 
not,  strictly  speaking,  thrown  violently  from 
the  train.  He  stepped  from  the  train.  But, 
when  he  stepped  from  the  train,  its  motion 
had  imparted  a  momentum  to  his  body,  which 
when  he  set  his  foot  on  the  platform,  threw 
him  violently  down,  so  that  an  accurate  state- 
ment of  the  occurrence  proved  would  be  this : 
That  intestate,  through  the  negligence  of  de- 
fendant's servants,  was  by  the  motion  of  the 
train,  as  he  attempted  to  alight  thrown'  vio- 
lently to  the  ground,  and  thereby  so  greatly 
injured,  etc.,  that  he  died.  In  a  sense,  being 
violently  thrown  down  by  the  train  as  he 
was  in  the  act  of  leaving  it  was  being  thrown 
from  It  It  is  probable  on  the  evidence,  in- 
deed, that  the  violence  to  his  person  which 
threw  him  down  bad  Its  Initial  effect  upon 
bis  body  Just  as  he  set  his  foremost  foot  on 
the  platform — ^the  evidence  shows  that  he  did 
not  Jump  with  both  feet  but  that  he  stepped 
with  his  left  foot — and  started  his  fall,  while 
the  other  foot  was  yet  on  the  step  of  the  car. 


If  this  were  so,  it  la  entirely  accurate  to  say 
that  he  was  thrown  from  the  car.  We  think 
the  evidence  substantially  supports  the  aver- 
ment and  that  Is  sufficient  S.  A.  &  A.  P. 
By.  Co.  V.  OUIum  (Tex.  Civ.  App.)  80  S.  W. 
697;  T.  &  P.  By.  Co.  t.  Williams,  62  Fed. 
440,  10  C.  C.  A.  463;  Hlndman  v.  Tlmme,  8 
Ind.  App.  416,  35  N.  E.  1046 ;  L.  S.  &  M.  S.  By. 
Co.  v.  Hundt  140  IlL  526,  30  N.  B.  458 ;  Tel. 
Co.  ▼.  Lynch,  96  Oa.  529,  20  S.  B.  600 ;  C.  H.  & 
I.  B.  B.  Co.  ▼.  Bevalee^  17  Ind.  App.  657,  46 
N.  B.  352 ;  Moser  v.  St  P.  ft  D.  B.  B.  Co.,  42 
Minn.  480,  44  N.  W.  630;  Wilson  v.  Smith, 
ixl  Ala.  170,  176,  20  South.  134. 

it  is  further  Insisted  that  the  afllrmative 
charge  should  have  been  given  for  defendant 
for  that  the  evidence  without  conflict  shows 
that  Matthews  was  guilty  of  negligence  which 
proximately  contributed  to  his  Injury  in  at- 
tempting to  get  off  the  train  when  and  as  he 
did.  We  do  not  find  this  to  be  the  fact  One 
phase  of  the  evidence  taids  to  show  that  his 
attempt  to  alight  was  made  when  the  train 
had  Just  started  and  was  moving  very  slowly, 
probably  not  beyond  the  rate  of  a  mile  or  two 
an  hour.  Though  It  was  night  and  the  place 
was  not  lighted,  the  Jury  might  have  found 
that  he  knew  precisely  the  nature  and  loca- 
tion of  the  platform,  as  he  lived  at  that  sta- 
tion and  had  frequent  occasion  to  get  on  and 
off  trains  there;  and  there  Is  no  tendency 
of  the  evidence  to  show  that  he  miscalculat- 
ed his  proposed  footing  on  the  platform.  It 
was  solely  for  the  Jury  to  say.  In  view  of  this 
aspect  of  the  evidence,  whether  he  was  neg- 
ligent In  making  the  attempt  to  alight  as 
has  been  often  decided.  Nor,  in  our  opinion, 
can  it  be  said  as  matt»  of  law  that  he  was 
negligent  in  the  manner  of  his  attempting 
to  alight ;  1.  e.,  on  his  left  foot  the  train  mov- 
ing to  his  left  A  train  may  be  moving  so 
slowly  as  to  admit  of  this  being  done  with- 
out danger,  and,  on  the  evidence  as  to  the 
speed  or  apparent  speed  of  the  train  when 
the  attempt  was  made.  It  was  for  the  Jury  to 
say  whether  a  man  of  ordinary  prudence 
would  have  made  the  attempt 

Charge  8  refused  to  defendant  Is  an  apt 
Illustration  of  the  fact  that  much  Is  said, 
and  properly  said.  In  the  opinions  of  appel- 
late courts,  which  is  not  proper  to  be  given 
in  charge  to  Juries.  This  excerpt  from  the 
opinion  In  East  Tenn.,  Va.  &  Ga.  By.  Oo.  v. 
Holmes,  97  Ala.  332,  12  South.  286,  is,  as 
applied  to  the  case  at  bar,  potently  abstract 
and  argumentative;  and  the  same  is  true  of 
charge  11.  Charge  6  was  properly  refused 
on  considerations  adverted  to  above,  having 
reference  to  the  issue  of  contributory  negli- 
gence vel  uon. 

If  the  court  erred  In  refusing  the  seventh 
charge  requested  by  the  defendant  the  error 
was  cured  by  the  giving  of  defendant's  forty- 
sixth  charge,  which  was  in  substance,  and 
almost  literally.  Identical  with  charge  7. 

Charges  10  and  16  refused  to  defendant 
were  bad  for  falling  to  hypothesize  that  In- 
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testate's  negligence  therein  referred  to  In 
point  of  tact  contributed  to  hla  Injury. 

The  evidential  fact  hypothesized  In  charge 
9t  aa  to  Matthews  being  cautioned  against 
making  the  attempt  to  alight,  did  not  demon- 
strate the  negligence  of  such  attempt  The 
question  was  stUI  for  the  Jury. 

Judge  Matthews'  death  may  have  been  di- 
rectly caused  by  disease  occurring  months 
after  his  Injury,  but  this  disease  may  hare 
yet  been  caused  by  the  injury,  and  defendant 
would  be  liable  for  the  death;  the  chain  of 
causation  starting  with  defendant's  neg- 
ligence and  ending  In  Matthews'  death. 
Armstrong  v.  Montgomery  St  Ky.  Co.,  123 
Ala.  233,  26  South.  840.  Charge  14  was  there- 
fore bad. 

Charge  15  requested  by  defendant  Is  a 
pure  and  express  argument 

We  are  not  prepared  to  say  that  the  ver- 
dict of  the  Jury  was  so  palpably  against  the 
evidence  as  to  Justify  us  in  the  conclusion 
that  the  court  below  erred  in  overruling  the 
motion  for  a  new  trial. 

Affirmed. 

HARALSON,  TYSON,  and  DOWDELL» 
JJ.,  concur. 


ROMANO  T.  BROOKS. 
(Supreme  Court  of  Alabama.    Nov.  29,  1001.) 

1.  Actions— JoiMOEB—ToBT  and  Contbaot. 

An  action  for  deceit  in  the  sale  of  goods  and 
•n  action  for  breach  of  contract  in  the  sale 
thereof  cannot  be  joined. 

[Bd.  Note. — For  cases  in  point  see  vol.  1, 
Cent  Dig.  Action,  i  470.] 

2.  Pbircipai,  and  Aosnt— Rkpbksbntaxions 
ot  aoent— aoiussibiutt. 

Where,  in  an  action  for  false  repreaenta- 
tkna  in  the  sale  of  goods,  the  evidence  showed 
that  plaintiff  l)ought  them  from  a  diird  person, 
and  that  defendant  shipped  them  to  plaintiff 
with  a  draft  for  the  agreea  price  attached  to  the 
bill  of  lading,  the  exclusion  of  evidence  of  the 
representations  made  by  the  third  person  as 
defendant's  agent  in  inducing  the  sale  was 
reversible  error. 

[Sd.  Note. — ^For  cases  In  point  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  tt  S30-S41.] 

Appeal  from  City  Court  of  Bessemer;  W. 
Frank  Porter,  Judge. 

Action  by  Mike  Romano  against  George 
W.  BrtMka.  From  a  Judgment  for  defend- 
ant  plaintlfr  appeals.    Reversed. 

Rehearing  denied  February  14, 1006. 

Trotter  ft  Odell,  for  appellant  J.  A. 
Estes  and  W.  EC  Smith,  for  appellee. 

DOWDELL,  J.  One  of  the  grounds  of  de- 
murrer which  the  trial  court  sustained  to  the 
complaint  was  for  a  misjoinder  of  causes  of 
action.  The  first  count  which  claimed  dam- 
ages for  deceit  in  the  sale  of  a  car  load  of 
oats,  was  in  case,  while  the  third  count 
both  as  originally  filed  and  as  amended, 
counted  on  a  breach  of  contract  in  the  sale. 

This  constituted  a  misjoinder  of  causes 
of  action  that  made  the  complaint  subject 
to  the  demurrer  interposed,  and  the  court 


so  properly  ruled.  The  cause  was  then  tried, 
.  as  the  Judgment  recites,  on  the  first  and  sec- 
ond counts,  by  tlie  cotirt  without  a  Jury. 
The  first  count  as  above  stated,  was  for  de- 
celt  in  the  sale  of  the  oats.  The  second  count 
was  for  breach  of  warranty  In  the  sale.  To 
these  counts  the  general  issue  was  pleaded. 

Sam  Romano,  the  brother  of  the  plaintiff, 
testified  that  he,  acting  for  the  plaintifT, 
purchased  the  car  load  of  oats  in  question 
from  one  Guinn,  who,  plaintiff  claimed,  acted 
as  the  agent  of  the  defendant  in  the  sale. 
The  plaintiff  sought  to  show  by  this  witness 
the  representation  made  by  the  said  Guinn 
in  the  sale,  to  wlilch  the  defendant  objected 
until  the  agency  of  Guinn  and  his  authority 
as  such  agent  to  bind  the  plaintiff  was  first 
shown.  Against  this  objection,  but  with  the 
understanding,  however,  that,  unless  the 
plaintiff  should  show  the  agency  of  Gutnn, 
the  same  was  to  be  subsequently  ruled  oirt  the 
witness  was  permitted  to  testify  that  Guinn 
represented  the  oats  to  be  Texas  standard 
rust-proof  oats  and  sound,  and,  further,  that 
the  oats  turned  out  not  to  be  standard  rust- 
proof oats,  and  were  unsound.  This  witness 
further  testified  that  Guinn  was  the  agent 
of  the  defendant,  but  on  his  cross-exami- 
nation. It  was  shown  that  this  was  only  the 
conclusion  of  the  witness;  for,  when  asked 
how  he  knew  that  Guinn  was  the  agent  of 
Brooks,  he  answered:  "Because  I  bought 
them  from  Guinn,  and  they  were  shipped 
direct  from  Brooks."  It  was  not  permis- 
sible for  the  witness  on  tliis  evidence  to 
state  as  a  fact  that  Oulnn  was  the  agent  of 
Brooks.  The  oats  were,  as  the  testimony 
of  tills  witness  showed,  billed  and  shipped 
direct  to  the  plaintiff,  and  a  draft  drawn 
with  the  bill  of  lading  attached.  One  other 
witness,  Rarden,  testified  to  having  pur- 
chased oats  the  same  year  from  the  de- 
fendant but  could  not  say  that  he  purchased 
tlurough  an  agent  though  probably  he  may 
have  bought  through  Guinn.  On  motion  of 
the  defendant  the  court  excluded  all  the  evi- 
dence of  the  agency  of  Guinn,  and  all  evi- 
dence as  to  the  representations  made  by  him, 
and  rendered  Judgment  In  favor  of  the  de- 
fendant 

The  evidence  being  that  the  plaintiff  bought 
the  oats  from  Guinn,  and  that  Brooks  shipped 
the  oats  to  plaintiff  with  draft  for  the  agreed 
piurchase  price  attached  to  bill  of  lading,  it 
was  open  to  the  Inference  that  Guinn  was  act- 
ing as  the  agent  of  Brooks  in  the  sale  of  the 
oats;  and,  this  being  true,  it  was  error  to 
exclude  the  evidence  as  to  the  representations 
made  by  Guinn.  With  this  evidence  in  as  to 
the  representations  made  by  Guinn,  we  can- 
not aCBrm  tliat  the  trial  court  would  not  have 
rendered  a  Judgment  in  favor  of  the  plalntifC 
Under  the  principle  laid  down  In  First  Na- 
tional Bank  v.  Chaffin  et  al.,  118  Ala.  246, 
24. South.  80,  the  exclusion  of  the  evidence 
as  to  the  representations  made  by  Guinn 
constitutes  error  for  which  the  Judgment  of 


Digitized  by  V^jOOQ  IC 


214 


89  SOUTHERN  REPORTEB. 


(Ala. 


the  trial  court,  altbongh  the  case  waa  tried 
wltboat  a  jury,  must  be  rerersed. 
Reversed  and  remanded. 

McCLELLAN,  C.  J.,  and  HARALSON  and 
TYSON,  JJ.,  concur. 


STATE  ex    rel.  NORWOOD  ▼.  OLBM,  Clerk 

of  Circuit  Court 
(Supieme  Court  of  Alabama.    June  1,   190S.) 
Appkai.  —  Dismissal  —  Review  Ihxtfect- 

VAL  DlENIAL  OF  MAITDAMUB. 

Where,  peiiding  an  ai>peal  from  a  judgment 
denying  a  petition  for  mandamus  to  compel  the 
clerk  of  the  circuit  court  to  issue  an  execution 
on  a  judgment,  the  time  fixed  by  Code  1886,  i 
1880,  for  tlie  issuance  of  an  execution  expires, 
the  appeal  will  be  dismissed. 

Appeal  from  Circuit  Court,  Limestone 
County;   D.   W.   Speake,  Judge. 

"To  be  officially  reported." 

Petition  for  mandamus  by  the  state,  on  the 
relation  of  Willie  Emma  Norwood,  against 
J.  B.  Clem,  to  compel  respondent,  as  clerk 
of  the  circuit  court,  to  issue  an  execution  on 
a  judgment  From  a  Judgment  and  order 
denying  the  petition,  relator  appeals.  Ap- 
peal  dismissed. 

Brie  Pettus  and  Martin  &  Mai;Pn  for  ap- 
pellant H.  C.  Thach  and  W.  R.  Walker, 
for  appellee. 

DENSON,  J.  This  Is  a  proceeding  by  man- 
damus, commenced  by  the  relator  against 
the  respondent,  as  clerk  of  the  circuit  court 
of  Limestone  county,  to  compel  the  issuance 
of  an  execution  on  a  judgment  alleged  to 
have  been  rendered  In  said  court  In  favor 
of  the  relator  on  the  20th  day  of  January, 
1904,  against  the  Lousiville  &  Nashville  Rail- 
road Company.  On  the  presentation  of  the 
petition  to  the  judge  of  the  Eighth  judicial 
circuit  on  the  10th  day  of  January,  1005,  be 
entered  on  the  petition  an  order  denying  the 
alternative  writ  It  is  from  that  order  the 
present  appeal  was  taken. 

Section  1880  of  the  Code  of  1896  provides 
for  the  issuance  of  an  execution  on  a  judg- 
ment at  any  time  within  a  year  after  the 
rendition  of  the  judgment  It  cannot  be  ques- 
tioned that  the  Issuance  of  an  execution  by 
the  clerk  on  a  judgment  is  a  ministerial  duty, 
which  may  be  compelled  by  mandamus ;  and 
it  may  be  conceded  that  at  the  time  the  re- 
lator presented  her  application  to  the  circuit 
judge  for  the  writ  she  was  on  the  face  of 
the  application  entitled  to  have  the  alterna- 
tive writ  awarded.  But  it  clearly  appears 
from  the  petition  that  to  grant  the  alterna- 
tive writ  at  this  time  would  be  a  vain  and 
useless  thing  to  do,  as  It  affirmatively  appears 
that  the  time  wlttiin  which  an  execution 
could  have  Issued  on  the  judgment  has  ex- 
pired and  the  judgment  is  now  dormant  If 
this  coart  should  reverse  the  order  made 
by  the  circuit  Judge,  and  order  the  Issuance 
by  blm  ct  the  rule  nlsl  to  the  clerk,  on  the 


return  of  the  clerk  that  the  time  within 
which  an  execution  could  issue  had  expired, 
the  court  would  have  no  authority  to  award 
a  peremptory  writ  compelling  him  to  Issue 
the  execution.  To  make  such  an  order  would 
be  to  require  the  clerk  to*  violate  the  law. 
Code  1896.  i  1880.  It  Is  well  settled  on 
reason  and  authority  that  mandamus  will  not 
lie  to  compel  any  officer  to  do  an  act  which, 
without  its  command,  it  would  not  l>e  lawful 
for  him  to  do.  Moses  on  Mandamus,  68,  88: 
State  V.  Judge.  15  Ala  740.  If  the  court 
were  to  require  the  clerk  to  issue  the  execu- 
tion on  the  judgment  and  the  clerk  should 
comply  with  the  order,  on  petition  by  the  de- 
fendant in  execution  to  the  circuit  court  for  a 
supersedeas  of  the  execution,  oh  the  ground 
that  the  judgment  was  dormant  at  the  time 
the  execution  was  issued,  it  would  be  the 
clear  right  of  the  defendant  to  have  the  exe- 
cution superseded.  So  It  would  seem  to  fol- 
low that  the  question  involved  In  the  proceed- 
ings has  become  Immaterial. 

Where  acts  sought  to  be  compelled  by  man- 
damus have  become  impossible,  or  in  any 
other  way  the  questions  Involved  in  the  pro- 
ceedings have  become  immaterial,  the  appeal 
will  be  dismissed.  Ency.  PI.  &  Pr.  voL  18, 
p.  832,  note  2;  Comer  v.  Bankhead,  70  Ala. 
136,  on  page  145  (6th  headnote) :  ciounty  of 
Montgomery  t.  Montgomery  Traction  Com- 
pany, 140  Ala.  468,  87  South.  208;  State  v. 
Martin  (Fla.)  86  South.  362;  Galvln  v.  Da- 
vidson (Fla.)  87  South.  575;  State  ▼.  Martin, 
44  Fla.  175,  32  South.  926 ;  Broward  v.  Bow- 
dea,  88  Fla.  761,  23  South.  488;  State  v.  Com- 
missioners, 27  Fla.  438,  8  South.  748;  Mills 
V.  Oreen,  160  U.  &  661,  16  Sup.  C3t  132, 
40  L.  Ed.  283.  We  are  of  the  opinion  that 
the  appeal  should  be  dismissed,  and  it  is 
80  ordered. 

Appeal  dismissed. 

McCLELLAN,  0.  J.,  and  DOWDBLL  and 
ANDERSON,  JJ.,  concur. 


STATE  ex  rel.  CASE  v.  LYONS.  Mayor. 

(Supreme  Court  of  Alabama.    June  16,  1805.) 

Appbaii—Dismissai/— Review  Ineffectuai.— 
Deniax  of  Mandamus. 
Where,  pending  an  appeal  from  a  judgment 
denying  a  petition  for  mandamus  to  compel  the 
restoration  of  relator  to  an  ofSce  from  which 
he  was  illegally  removed,  be  was  legally  re- 
moved, the  appeal  will  be  dismissed. 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

"To  be  officially  reported," 

Petition  for  mandamus  by  the  state,  on  the 
relation  of  John  Case,  against  Pat  J.  Lyons, 
to  compel  respondent,  as  mayor  of  the  city 
of  Mobile,  to  restore  relator  to  the  office 
of  chief  of  police.  From  a  judgment  denying 
the  petition,  relator  appeals.  Appeal  dis- 
missed. 

Fitts  &  Stoutz,  for  appellant  B.  B.  Boone 
and  Gregory  L.  ft  H.  T.  Smith,  tor  appellee. 
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TT80N,  X  The  appeal  In  tbiB  canse  Is 
from  a  jodgment  rendered  by  tlie  trial  court 
upon  a  final  hearing  denying  appellant's  pe- 
tition for  a  writ  of  mandamus  to  compel  his 
restcffation  by  the  mayor  of  the  dty  of  Mobile 
to  the  office  of  chief  of  police  of  that  city,  of 
which  he  was  deprived  by  the  action  of  that 
officer  In  ordering  his  removal.  After  this 
judgment  was  rendered,  and  after  this  appeal 
was  taken,  it  Is  made  to  appear  to  this  court 
that  api>ellant  was  legally  removed  from  or 
deposed  of  the  office  by  proper  proceedings 
had  by  the  city  council  of  Mobile ;  and  motion 
la  Iiere  made  to  dismiss  the  appeal  upon  the 
ground  that  his  lawful  removal  terminates 
his  right  to  the  office,  and  therefore  there 
ia  no  longer  an  existing  actual  controversy 
between  the  parties  Involving  real  and  sub- 
stantial rights  to  be  determined. 

It  is  not  controverted  but  that  the  action 
of  the  dty  council  was  l^al  and  had  the 
effect  of  removing  the  appellant  from  the 
office  to  which  he  now  seeks  to  be  restored. 
Should  we  conclude  that  the  trial  court  erred 
in  refusing  the  writ,  and  therefore  reverse 
the  Judgmmt  and  order  it  to  be  Issued  com- 
manding the  mayor  to  restore  him  to  the 
office.  It  is  clear  that  It  could  not  be  obeyed  by 
him.  '^t  is  a  fundamental  principle,"  says 
Mr.  High,  in  his  work  on  Extraordinary 
Remedies,  "that  the  writ  will  never  be  grant- 
ed in  cases  where,  if  issued,  it  would  prove 
unavailing;  and  whenever  it  is  apparent  to 
the  court  that  the  object  sought  is  Impossible 
of  attainment,  *  *  *  so  that  the  granting 
of  the  writ  will  necessarily  be  fruitless,  the 
court  will  refuse  to  Interfere."  Ex  parte 
Do  Boae,  84  Ala.  281.  In  Comer  v.  Bankhead, 
70  Ala.  136,  the  appellant.  Comer,  applied 
to  the  lower  court  for  a  writ  of  mandamus  to 
compel  the  respondent,  Bankhead,  as  warden 
of  the  state  penitentiary,  to  deliver  to  him  the 
number  of  convicts  to  which  he  was  entitled 
under  his  contract  with  the  warden.  The 
trial  court  sustained  a  demurrer  to  the  peti- 
tion, dismissed  it,  and  refused  to  award  the 
writ.  Pending  the  appeal  to  this  court  the 
contract  upon  which  Comer  predicated  his 
right  to  the  convicts  expired.  This  court 
Bald:  "When  these  proceedings  were  Instl- 
tnted — August,  1881 — the  relator  (Comer)  was 
entitled  to  the  relief  herein  above  indicated. 
He  was  also  entitled  to  relief  when  the 
circuit  court  pronounced  Judgment  on  the  de- 
murrers, when  the  appeal  was  taken,  and 
when  the  cause  was  argued  and  submitted  to 
this  court  for  decision.  The  time  has  now  ex- 
pired within  which  the  warden  was  author- 
ized to  deliver  any  convicts  under  the  con- 
tract. The  consequence  is  that  no  writ  of 
mandamus  can  be  awarded." 

This  prlndple  has  been  expressly  applied 
in  many  cases  where  a  public  officer  sought  by 
writ  of  mandamus  a  restoration  to  the  office 
and  pending  the  litigation  his  term  of  office 
<>xplred.  In  all  of  them  the  courts  have 
uniformly  bdd  that  the  writ  would  not  be 


awarded,  because  nothing  could  be  accom- 
plished by  its  issuance.  Woodbury  v. 
County  Commissioners,  40  Me.  304;  Colvard 
v.  Qraham  County  Com.,  95  N.  C.  616 ;  Crist- 
man  V.  Peck,  00  111.  150;  Potts  v.  Tuttle, 
79  Iowa,  253,  44  N.  W.  374;  Lacoste  v.  Duffy, 
40  Tex.  767,  80  Am.  Rep.  122.  In  the  case 
last  died  the  term  of  office  of  the  appellant 
expired  pending  the  appeal.  The  court  said : 
"It  has  not  been  customary  in  this  court  to 
dedde  questions  of  importance  after  their 
decision  has  become  useless,  merely  to  ascer- 
tain who  is  liable  for  the  cost.  The  amount 
of  business  of  practical  Importance  would 
forbid  that  the  time  of  the  court  should  be  so 
occupied.  As  the  condition  of  the  case  is 
now  such  that  the  court  could  not  render 
an  effective  judgment  upon  its  reversal,  the 
cause  is  dismissed."  In  the  recent  case  of 
County  of  Montgomery  v.  Montgomery  Trac- 
tion Company,  140  Ala.  458, 37  South.  208,  this 
court  dismissed  the  appeal.  We  there  said: 
"The  cause,  In  short,  has  become  a  moot  case. 
There  is  no  occasion  or  necessity  for  a  Judg- 
ment here,  and  no  end  to  be  accomplished 
by  any  Judgment  we  might  render,  and  we 
therefore  decline  to  consider  the  case  as 
now  presented  on  its  (nriglnal  merits.  2  Cyc. 
.533  et  seq."  Norwood  v.  Clem,  89  South. 
214.  Such  Is  the  practice  of  the  Supreme 
Court  of  the  United  States  whenever  it  is 
made  to  appear  to  that  court  that  the  ques- 
tions presented  for  decision  are  moot  or 
abstract  California  v.  San  Pablo  ft  T.  R.  R., 
149  U.  S.  808,  13  Sup.  Ct  876,  37  L.  Ed.  747 ; 
Little  T.  Bowers,  134  U.  S.  647,  10  Sup.  Ct 
620,  33  L.  Ed.  1016;  Kimball  v.  Kimball, 
174  U.  S.  158,  19  Sup.  Ct  639,  43  L.  Ed.  932. 
Appeal  dismissed. 

McCLELLAN,     C.    3^    and    DOWDELL, 
SIMPSON,  and  DENSON,  JJ..  concur. 


CHATTANOOGA  NAT.  BUILDINO  &  LOAN 
ASS'N  V.  VAUGHT. 

(Supreme  Court  of  Alabama.    May  9,  1905.) 

1.  HOMSSTBAD  —  CON^BTANOB  —  AOKHOWL- 
KDOKBNT  BY  WlFB  —  VaIIDITT. 

Where  there  was  no  examination  of  or 
acknowledgment  by  a  wife  Joining  her  husband 
in  executing  a  mortgage  of  his  homestead,  the 
certificate  of  acknowledgment  is  void  for  want 
of  anthority  to  make  it 

[Ed.  Note. — ^For  cases  In  point  see  vol.  25, 
Cent  Dig.  Homestead,  H  212,  213.] 

2.  ackrowleugment  —  ixpeachkert      bt 
Paboi.  Eviderce. 

Parol  evidence  la  admissible  to  prove  the 
falsity  of  a  certificate  of  acknowledgment  of  a 
conveyance  of  land. 

[£:d.  Note. — ^For  cases  In  point  see  voL  1, 
Cent.  Dig.  Acknowledgment  S{  290-209,  345, 
346.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty:  J.  A.  Bilbro.  Judge. 
**To  be   offidally   reported.** 
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Action  by  the  Chattanooga  BnUdlng  & 
Iioan  AaaoclatloD  against  John  H.  Vaught 
From  a  judgment  for  defendant,  plaintiff  ap> 
peals.    Affirmed. 

J.  EL  Brown  and  John  T.  Proctor,  for  ap- 
pellant.   Virgil  Bouldin,  for  appellee. 

DOWDBLL,  J.  This  is  8  Btatntory  action 
in  the  nature  of  ejectment  The  defendant's 
plea  was  not  guilty.  The  plaintiffs  right  to 
recover  was  based  on  a  mortgage  purport- 
ing to  have  been  executed  by  the  defendant 
and  his  wife.  The  land  conveyed  in  the 
mortgage  conatitnted  the  homestead  of  the 
defendant  The  defendant  offered  evidence 
tending  to  show  that  the  certificate  of  the 
wife's  examination  and  acknowledgment  was 
false,  and  that  in  fact  no  examination  of 
an  acknowledgment  by  the  wife,  as  certified 
to,  was  ever  had.  The  plaintiff  offered  evi- 
dence in  rebuttal  of  this.  This  being  the 
only  defense,  the  plaintiff  requested  in  writ- 
ing the  general  affirmative  charge,  which  the 
court  refused. 

If  in  fact  there  was  no  examination  of  the 
wife,-  and  no  acknowledgment  by  her,  before 
the  officer  making  the  certificate  of  examina- 
tion and  acknowledgment  then  such  certificate 
Is  absolutely  void  for  want  of  authority  in 
law  to  make  it;  in  other  words,  the  officer 
was  without  Jurisdiction  to  make  the  cer- 
tificate. And  this  differentiates  the  present 
case  from  that  line  of  cases  beginning 
with  Monroe  T.  Arthur,  126  Ala.  362,  28 
South.  476,  85  Am.  St  Rep.  36,  where  the 
invalidity  of  the  Instrument  was  based  on 
a  disqualifying  interest  In  the  officer  taking 
the  acknowledgment  We  have  held  that 
the  act  of  an  officer  in  taking  such  acknowl- 
edgment is  In  its  nature  a  Judicial  act  The 
rule  Is  that  a  Judgment  rendered  by  a 
court  having  Jurisdiction  of  the  person  and 
the  subject-matter  is  not  open  to  collateral 
attack,  though  such  Judgment  may  for  ex- 
trinsic cause  or  reason  be  declared  void  on 
direct  proceedings;  but  the  rule  Is  different 
where  the  Judgment  is  void  for  want  of 
Jurisdiction,  whether  of  the  person  or  sub- 
ject-matter, in  the  court  rendering  It  and  in 
which  case  it  may  be  collaterally  assailed. 
Watts  V.  Frazer,  80  Ala.  186;  Mortgage  C!o. 
V.  Peebles,  102  Ala.  241,  14  South.  656; 
Mortgage  Co.  v.  Payne,  107  Ala.  578, 18  South. 
164;  17  Am.  &  Bng.  Enc.  Law  (2d  Ed.)  p. 
1046.  In  Monroe  v.  Arthur,  supra,  the  officer 
taking  the  acknowledgment  had  Jurisdiction 
of  the  general  subject  bo  to  speak,  and  of 
the  person  whose  acknowledgment  was  taken, 
and  the  certificate,  which  in  all  other  respects 
was  regular,  being  Invalid  for  extrinsic 
reasons,  like  a  Judgment  of  a  court  under 
the  same  conditions  and  circumstances,  was 
nnassallable,    except   on    direct   attack. 

It  was  competent  for  the  defendant  to  show 
by  parol  evidence  the  falsity  of  the  certifi- 
cate, as  was  done  in  this  case,  and  with  this 
evidence  In  the  court  very  properly  refused 


the  affirmatlTe  charge  requested  by  the  plain- 
tiff. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

McCLELLAN,  a  X,  and  HARALSON  and 
DENSON.   JJ.,   concur. 


ALABAMA  CONST.  CO.  v.  MEADOR. 
(Supreme  Court  of  Alabama.    April  19,  1905.) 

SxoonnABT  Evidkkob  — Lost    Doouifsirr  — 
Pboof  of  Contents— Poundatior. 

Evidence  tbat  plaintiff  had  left  a  letter 
with  certain  attorneys,  that  he  bad  made  dili- 
gent search  for  the  letter  <»  two  difEerent  oe- 
casiona,  and  that  the  attorneys  had  searched  in 
the  place  where  they  kept  their  correspondence, 
etc.,  but  without  any  proof  by  the  attorneys 
with  reference  to  the  search  made  by  them 
among  their  documents,  or  that  the  attorneys' 
evidence  could  not  be  iwoduced,  was  Insuffi- 
cient to  Justify  the  Introduction  of  secondary 
evidence  as  to  its  Contoits. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20^ 
Cent  Dig.  Evidence,  H  805,  634.] 

Appeal  from  Circuit  Court  Calhoun  Coun- 
ty ;  John  Pelham,  Judge. 

"To  be  officially  reported." 

Action  by  D.  J.  Meador  against  the  Ala- 
bama Construction  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

The  appellee  testifying  in  his  own  behalf 
stated  that  in  October,  1901,  he  received  a 
letter  from  D.  B.  Lacy,  one  of  the  defend- 
ants; that  shortly  prior  to  the  bringing  of 
this  suit  he  had  delivered  the  letter  to  Can- 
terberry  &  Ollder,  his  attorneys  at  Linden, 
Ala.;  tiiat  witness  went  to  their  office  to 
search  for  the  letter,  and  with  their  assist- 
ance searched  in  the  place  where  they  kept 
their  correspondence,  and  that  they  were  not 
able  to  find  the  letter;  that  on  two  different 
occasions  witness  and  Canterberry  &  Ollder 
made  search  in  all  the  places  where  the  lat- 
ter kept  their  correspondence,  at  one  time 
spending  an  hour,  and  the  second  time  aboat 
two  hours,  and  that  the  letter  could  not  be 
found;  that  witness  did  not  have  the  letter, 
and  had  not  seen  it  since  It  was  delivo'ed  to 
Canterberry  ft  Glider ;  and  that  he  was  able 
to  state  the  contents  thereof  from  memory. 
Thereupon  the  plaintiff  asked  the  witness  to 
state  the  contents  of  the  letter,  to  which  the 
defendants  objected  on  the  ground  that  suffi- 
cient predicate  bad  not  been  laid  for  the  intro- 
duction of  secondary  evidence  of  its  contents. 

The  court  overruled  the  objection,  and  the 
defendants  excepted,  and  the  vritness  then 
stated  the  contents  of  the  letter.  Under  the 
opinion  of  the  court  it  is  not  necessary  to  set 
out  the  other  rulings  of  the  court  to  which  ex- 
ceptions were  reserved.  There  were  verdict 
and  Judgment  for  the  plaintiff,  and  the  de- 
fendants  appeal. 

Blackwell  &  Agee,  for  appellant  Knox. 
Acker  ft  Blackman,  for  appellee. 
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ANDBRSON,  J.  While  no  general  rale  can 
be  laid  down  as  to  tbedegree  of  diligence  to  be 
nsed  In  making  search  for  the  original  docu- 
ment. In  order  to  lay  a  predicate  for  the  in- 
troduction of  secondary  evidence  of  the  con- 
tents thereof,  It  depending  largely  npon  the 
drcwnstances  of  the  case  and  the  character 
of  the  docnment,  yet  the  loss  should  Invari- 
ably be  proven  by  the  custodian.  "The  loss 
must  be  proved.  If  possible,  by  the  person  in 
whose  custody  It  was  at  the  time  of  the  loss, 
if  such  person  is  living,  and.  If  dead,  appli- 
cation should  be  made  to  his  representative 
and  search  made  among  bis  documents."  26 
Am.  &  Eng.  Sine.  Law,  167,  and  cases  dted; 
O'Neal  V.  McKinna,  116  Ala.  606,  22  South. 
905.  In  this  case  the  letter  was  left  with 
Messrs.  Canterberry  &  Gilder,  and  no  evi- 
dence was  offered  to  show  that  their  evi- 
dence could  not  have  been  procured.  The 
tnct  that  plaintiff  made  searches  in  their 
office,  and  with  them,  and  did  not  find 
it,  does  not  establish  the  fact  that  it  Is 
lost  or  beyond  their  control,  and  a  sufficient 
predicate  was  not  laid  for  the  proof  of  the 
contents  of  the  letter  by  parol  evidence. 
Ab  the  trial  court  erred  in  admitting  the 
proof  as  to  the  contents  of  this  letter; 
upon  which  the  plaintiff  relies  to  fasten 
the  liability  upon  the  defendants,  the  other 
questions  assij^ied  are  hypothetical,  and  It  is 
unnecessary  for  m  to  decide  them  upon  this 
■ppeaL 

Reversed  and  remanded. 

McCIiELLAN,  C.  J.,  and  TTSON  and 
SIMPSON,  JJ..  concur. 


BUTT  et  al.  v.  MASTIN. 
(Supreme  Court  of  Alabama.    April  19,  1905.) 

1.  EviDENoK— Best  and  Secondabt— Gkbti- 

FIBD  Ck)PT. 

Under  Code  1806, 1 1812,  provldlnir  that  land 
patents  most  be  received  In  evidence  without 
farther  proof,  and  section  1818,  providing  that 
a  transcript  of  any  document  i)ertaining  to  any 
land  office  in  the  stale,  certified  by  the  register, 
must  be  received  as  prima  facie  evidence  of  the 
&cts  contained  therein,  the  original  patent  or  a 
certified  copy  thereof  is  the  b^t  evidence  of  a 
grant  from  the  government  in  ejectment,  and 
proof  that  none  of  the  conveyances  relating  to 
title  to  land  in  oontroven^  are  in  possession  of 
a  party  does  not  establish  a  predicate  for  the 
introduction  of  a  certified  copy  of  an  entry  in 
the  tract  book  in  the  office  of  the  probate 
Judge  of  a  county. 

2.  EljECTMEKT— Paoor  or  Sottbce  or  Comuoh 
Title— Whew  Established. 

A  person  claiming  title  to  only  a  part  of 
a  fractional  section  of  land  through  a  remote 
grantor  does  not  admit  that  the  grantor  had  a 
title  to  the  other  part  of  the  section,  though  he 
had  a  deed  purporting  to  convey  to  him  all  of 
it,  and  a  common  source  of  title  in  a  suit  to  re- 
cover land  is  not  established  by  showing  that 
defendant  claims  title  to  a  part  of  a  section  of 
which  the  land  in  controversy  is  a  part,  but 
distinct  from  the  latter  part,  though  the  grant- 
or set  up  as  the  common  source  of  title  acquired 
title  to  the  entire  tract  by  a  single  conveyance. 


Appeal  from  Oitcult  Court,  Mobile  County ; 
Wm.  S.  Anderson,  Judge. 

"To  be  officially  reported." 

Statutory  action  in  the  nature  of  ejectment 
by  Oary  W.  Butt  and  others  against  Claud 
M.  Mastin.  From  a  Judgment  for  defendant,, 
plaintiffs  appeal    Affirmed. 

On  the  trial  the  appellants  offered  in  evi- 
dence conveyances  constituting  a  chain  of 
title,  beginning  with  a  conveyance  from 
Jonathan  Hunt  to  Amos  Keller,  dated  March 
11,  1844,  and  finally  vesting  title  to  the  prop- 
erty sued  for  in  Mrs.  Ann  B.  Butt,  from  whom 
the  appellants  inherited;  the  title  having 
passed  as  follows :  .  Jonathan  Hunt  to  Oscar 
T.  Kelly;  Oscar  T.  Kelly  to  Alias  B.  Greene; 
Alias  B.  Greene  to  David  Cummlngs;  David 
Cummlngs  to  John  Bloodgood;  power  of  at- 
torney from  John  Bloodgood  to  William  H. 
Bloodgood;  deed  from  John  Bloodgood,-  by 
his  attorney,  William  H.  Bloodgood,  to  Ann 
B.  Butt.  Cary  W.  Butt,  one  of  the  plaintiffs, 
testified  that  Ann  B.  But^  who  was  their 
mother)  died  intestate  many  years  ago,  and 
her  husband  was  also  dead,  and  he  further 
testified  that  none  of  the  conveyances  re- 
lating to  the  titles  of  the  land  in  contro- 
versy were  In  the  possession  or  control  of  the 
plaintiffs.  Hie  plaintlfrs  then  offtered  In 
evidence  a  certified  copy  of  the  entry  in  the 
tract  book  In  the  office  of  the  Judge  of  pro- 
bate of  Mobile  county,  showing  that  a  cer- 
tificate or  warrant  had  been  issued  to  Jon- 
athan Hunt  to  fractional  section  84,  town- 
ship 4  S.,  range  2  W.,  St  Stephen's  merid- 
ian, state  of  Alabama,  prior  to  his  conveyance 
to  Amos  Keller.  The  defendant  objected 
to  the  Introduction  of  this  certified  tran- 
script, the  court  sustained  the  objection,  and 
the  plaintiffs  excepted.  This  ruling  con- 
stitutes the  first  assignment  of  error.  The 
plaintiffs  again,  before  closing  the  evidence, 
offered  such,  certified  copy  of  said  entry  in 
said  tract  book,  and  defendant  again  ob- 
jected to  its  introduction,  the  court  sustained 
the  objection,  and  the  plaintiffs  excepted. 
This  ruling  constitutes  the  second  assign- 
ment of  error.  Plaintiffs  introduced  the  ap- 
pellee as  a  witness  in  their  behalf,  who 
testified  that  he  claimed  title  to  the  proper- 
ty by  purchase  from  one  Mechem,  as  agent 
of  Chldester,  and  at  the  time  of  the  pur- 
chase he  was  furnished  with  an  abstract 
of  title,  and  that  he  bought  upon  that  ab- 
stract and  his  attorney's  (pinion;  that  the 
deed  to  appellee  was  executed  by  Mechem, 
as  agent  for  Chldester.  This  deed  was  pro- 
duced, as  was  also  the  deed  from  one  Sage 
to  Chldester.  Appellants  introduced  in  evi- 
dence deeds  last  referred  to  and  also  the  ab- 
stract of  title  referred  to  by  the  appellee. 
The  first  Item  of  the  abstract  showed  a  con- 
veyance from  the  United  States  to  Jonathan 
Hunt  of  fractional  section  84,  township  4 
S.,  range  2  W.  The  other  Items  on  the  ab- 
stract showed  a  line  of  conveyances  from 
Jonathan  Hunt  to  the  defendant.    After  the 
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plalntlffB  had  dosed  their  evidence  the 
defendant  moved  to  Btrike  out  all  the  plain- 
tiffs' evidence  on  the  ground  that  they  had 
not  made  ont  a  prima  facie  caae.  The  court 
sustained  the  motion  and  ruled  out  all  of 
the  plaintiffs'  evidence,  to  which  the  plain- 
tiffs excepted,  and  on  account  thereof  took  a 
nonsuit ;  and  this  ruling  constitutes  the  third 
assignment  of  error. 

Gregory  L.  and  H.  T.  Smith,  for  appellants. 
Sullivan  &  Stallwortb,  for  appellee. 

ANDERSON,  J.  The  trial  court  properly 
excluded  the  certificate  of  the  copy  from  the 
tract  book  in  the  oflBce  pf  the  Judge  of  pro- 
bate of  Mobile  county.  As  has  been  hereto- 
fore held  by  this  court,  the  original  patent, 
or  a  certified  copy  of  same,  is  the  high- 
est and  best  evidence  of  the  grant  from  the 
government  to  the  patentee.  Sections  1812, 
1818,  Code  1896;  Hammond  v.  Blue,  182  Ala. 
387,  81  South.  367.  We  do  not  think  the 
proof  of  plaintiffs  that  they  did  not  have 
the  original  established  the  predicate  for  the 
introduction  of  the  certificate  in  question. 
It  was  not  snch  a  certified  copy  as  would 
bring  it  within  the  provision  of  section  1818 
of  the  Code  of  1896.  It  was  in  no  sense  a 
certified  copy  of  the  original  patent  It  waa 
simply  an  extract  from  the  tract  book  of 
Mobile  county. 

The  plaintiffs,  falling  to  trace  title  back  to 
the  government,  attempted  to  relieve  them- 
selves from  doing  so  by  establishing  title 
through  a'  common  source  with  the  defend- 
ant. "Where  the  parties  in  an  action  of 
ejectment  claim  title  from  a  common  source, 
the  plaintiff  in  the  first  instance  is  only  re- 
quired to  show  title  in  himself  from  the  com- 
mon source.  *  *  *  It  must  be  understood, 
however,  that  this  rule  applies  to  cases 
where  the  common  source  of  title  is  either 
admitted  by  the  defendant  or  established  by 
the  plalntUTs  proof,  not  in  cases  where  the 
defendant  denies  that  he  derives  his  title 
from  the  common  .source  with  the  plaintiff. 
If  the  plaintiff  relies  upon  a  chain  of  title 
starting  at  such  common  source,  the  burden 
is  upon  him  to  show  the  title  in  the  alleged 
common  source."  Newell  on  Ejectment,  679. 
The  plaintiffs  attempted  to  prove  that  the 
defendant  held  title  from  Hunt,  but  the  deeds 
introduced  for  that  purpose  carried  only  a 
portion  of  fractional  section  34  to  Hunt,  and 
none  of  the  land  In  controversy  was  traced 
by  the  deeds  beyond  Henry  Stickney — item  4. 

We  think  the  rule  as  to  common  source  ap- 
plies to  the  land  involved  In  this  suit,  and 
that  a  claim  from  a  common  source  la  not 
established  by  showing  that  defendant  claims 
title  to  a  part  of  a  subdivision,  of  which 
the  land  In  controversy  is  a  part,  but  is  dis- 
tinct from  the  iwrtiou  claimed  by  the  de- 
fendant; and  It  makes  no  difference  that  the 
,  grantor  set  up,  as  the  common  source  ac- 
quired title  to  the  entire  subdivision,  of  which 
the  defendant's  parcel  is  a  part,  by  a  single 
conveyance.    In  other  words,  we  do  not  think 


that  a  party  who  daims  tlQe  to  only  a  part 
of  fractional  section  34  through  Hunt  admits 
by  so  doing  that  Hunt  had  a  title  to  the  other 
part  of  fractional  section  84,  although  Hunt 
had  a  deed  or  patent  purporting  to  convey  to 
him  all  of  it  It  might  be  that  the  defoid- 
ant's  grantor  purchased  the  part  to  which 
he  thought  Hunt  had  a  good  title,  and  did  not 
purchase  the  balance  of  the  subdivision  for 
the  very  reason  that  he  considered  Hunt's 
claim  thereto  defective.  Could  it  therefore 
be  pretoided  that,  in  purchasing  a  part  only, 
the  purchaser  admitted  the  title  of  his  gran- 
tor to  the  part  of  the  subdivision  that  he 
did  not  purchase?    We  think  not 

Without  deciding  that  plaintiff  pursued 
the  proper  course  to  establish  a  common 
source  by  introducing  the  abstract,  the  said 
abstract  did  not  take  the  land  involved  in  the 
suit  back  to  Hunt  but  only  a  separate  and 
distinct  part  of  fractional  section  34,  which 
is  not  involved.  The  plaintiff  having  fail- 
ed to  make  out  a  prima  fade  case,  the  ac- 
tion of  the  trial  court  in  excluding  all  the 
evidence  was  proper. 

Affirmed. 

McCLELLAN,  a  J.,  and  TZSON  and 
SIMPSON,  JJ.,  concur. 


CHOATB  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  Alabama.    April  19,  1905.) 

1.  Condemnation— CoixATEBAi.  Attack. 

Irregnlaritiea  In  a  condemnation  proceeding 
ate  not  available  on  collateral  attack. 

[Ed.  Note. — ^For  cases  in  point,  sea  vol.  18, 
Cent  Dig.  Emhient  Domain,  |  626.] 

2.  Saiob— Debd. 

As,  under  Code  1896,  i  1721,  a  decree  of 
condemnation  vests  title  to  the  land  on  payment 
of  the  money  awarded,  it  is  immaterial  that  a 
quitclaim  deed,  also  given,  is  invalid. 
8.  Evidence— PakoI/— Condemnation  Awabd. 

In  an  action  to  recover  land  claimed  by  de- 
fendant railroad  under  condemnation  proceed- 
ings, plaintiff  may  not  show  by  parol  evidence 
that  the  award  in  such  proceedmgs  woa  for  hla 
crop,  and  not  for  the  land;  the  petition  there- 
in describing  the  land,  and  it  after  verdict  of 
the  jury,  beng  adjudsed  to  be  condemned  for 
the  use  of  the  railroad. 

4.   ESTOPFEI/— ACOEPTAHOS  OF  AWABD. 

After  condemnation  proceedings  treating 
lands  as  belonging  to  plaintiff,  his  acceptance 
of  the  award,  and  giving  of  a  quitclaim  deed,  he 
is  estopped  to  deny  that  he  had  the  legal  title 
at  the  time  of  the  proceedings. 

[Ed.  Note. — ITor  cases  in  point  see  vol.  19, 
Cent  Dig.  Estoppel,  t  263.] 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty; J.  A.  Bllbro,  Judge. 

Action  by  J.  A.  Choate  against  the  South- 
ern Railway  Company.  Judgment  for  defend- 
ant   Plaintiff  appeals.    Affirmed. 

C.  Daniel,  for  appellant  Burnett,  Hood  & 
Murphree,  for  appellee. 

SIMPSON,  J.  This  was  an  action  of  eject- 
ment,    brought     by     appellant     (plalntlfl) 
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•gainst  appellee  (defendant)  to  recorer  the 
right  of  way  occnpled  by  defendant  through 
the  landa  described.  At  the  first  trial  In  the 
court  below  the  plaintiff  recovered  the  land, 
and  on  appeal  this  conrt  revertsed  the  Jndg- 
moit  of  the  court  below  (Sonthem  Railway 
Go.  ▼.  Choate,  119  Ala.  S68,  24  South.  726), 
to  which  referoice  la  made  for  a  statement 
of  the  facts.  In  that  case  this  conrt  decided 
that  the  act  of  Congress  which  declared 
forfeited  the  former  grant  of  lands  to  the 
state  by  the  special  proviso  therein  left  the 
right  of  way  of  defendant's  predecessor  un- 
disturbed, and  states  that  "It  was  certainly 
within  the  contemplation  of  Congress  that 
oQtec  railroad  corporations,  •••  In- 
vested with  the  privilege  of  eminent  dtunain, 
might  acquire  easements  over  lands  which 
had  been  donated  in  trust  for  certain  specifi- 
ed roads."  And  the  opinion  also  states  that 
"it  wonld  <»ily  be  Just  4to  protect  from  forfei- 
ture bj  proceedings  in  the  state  court  corpo- 
rations which.  In  the  only  way  it  could  be 
done  had  acquired  the  right  of  way,  after  the 
grant  and  befwe  the  forfeiture,  across  the 
lands  which  had  been  forfeited."  In  that 
case^  while  the  court  noted  the  fact  that  many 
questions  were  raised  as  to  the  deficiency  in 
the  condemnation  proceedings,  yet  It  stated 
that  those  matters  were  not  properly  before 
the  court,  and  he  argues  various  omissions 
and  deficiencies  in  the  proceedings  for  con- 
demnation. 

■me  testimony,  as  recited  In  the  bill  of  ec- 
ceptlons,  shows  that  after  said  condemnation 
proceedings  were  regularly  completed,  and  a 
decree  rendered  on  the  verdict  of  a  Jury  as- 
sessing the  amount  which  was  to  be  paid  by 
plaintiff,  said  plaintiff  received  the  amount 
so  awarded  to  him,  to  wit,  |25,  and  executed 
a  quitclaim  deed  for  the  defendant  for  said 
right  of  way.  Said  quitclaim  deed  was  not 
signed  by  plaintiff's  wife;  and  on  that  ac- 
count the  plaintiff  claims  it  is  void,  as  the 
rlg^t  of  way  ran  through  plalntifTs  home- 
stead. We  hold  that,  whatever  might  have 
been  the  result  if  plaintiff  had  chosen  to  ap- 
peal from  the  decree  of  the  probate  court,  or 
otherwise  attack  the  same  by  direct  proceed- 
ings, the  Irregularities  complained  of  cannot 
be  made  available  In  this  collateral  attack. 
Cantdon  v.  WUtley,  86  Ala.  247,  4  South. 
610;  Whitlow  V.  Echols,  78  Ala.  206;  Bland 
V.  Bowie,  53  Ala.  162. 

While  it  is  true  that  as  a  conveyance  the 
quitclaim  deed  was  Invalid,  yet  there  was 
no  necessity  of  any  conveyance,  as  under  the 
statute  the  decree  of  condemnation  vested 
the  title  on  paym«it  of  the  money.  Code, 
1886,  I  1721.  And  the  quitclaim  showed 
the  fact  of  plaintUTs  receiving  the  money  In 
satisfaction  of  the  decree ;  also,  that  he  was  ' 
fully  aware  of  the  decision  of  the  court,  and 
did  not  choose  to  appeal  fr<Mn  It 

The  plaintiff  complains  of  the  refusal  of 


the  court  to  allow  him  to  Introduce  testimony 
to  the  effect  that  the  $25  assessed  by  the  Jury 
was  only  for  the  value  of  his  crop,  and  not 
for  the  land,  and  he  claims  that,  as  he  was 
then  occupying  the  land  as  an  entiyman  from 
the  United  States  government,  and  the  stat- 
ute requires  the  proceedings  to  be  against 
the  owner,  the  same  were  void  as  to  him. 
The  record  of  the  condemnation  proceedings 
Is  the  only  evidence  as  to  what  the  assess- 
ment was  intended  to  cover,  and  that  cannot 
be  contradicted,  varied,  or  explained  by  pa- 
rol testimony  as  to  what  was  In  the  minds  of 
the  Jurors.  The  petition  describes  certain 
lands  which  petitioner  Is  "informed  are  own- 
ed and  claimed  by  and  are  In  the  possession 
of  certain  parties,  Including  plaintiff,  and 
the  land  in  question,"  and  it  prays  that 
"said  lands  •  •  •  be  condemned,"  etc. 
The  Jury  was  impaneled,  rendered  their  y&c- 
dlct,  and  the  lands  are  "adjudged  to  be  con- 
demned to  be  for  the  use  and  appropriation 
of  said"  railroad  company.  So  that  it  is 
clear  that  it  was  the  lands,  and  not  the  crops, 
which  were  the  subject  of  condemnation  and 
assessmoit;  and  the  attempted  quitclaim 
deed  further  shows  this,  and  contradicts  the 
contention  of  plaintiff,  for,  If  he  understood 
that  the  $25  was  only  for  the  crops,  why  did 
he  attempt  to  convey  the  lands  to  the  rail- 
road company? 

As  to  the  contention  that  the  legal  title  to 
the  lands  at  that  time  was  not  In  the  plaintiff, 
the  proceedings  and  his  own  acta  treated 
them  then  as  his  lands,  and  he  Is  estopped 
now  from  denying  that  fact.  Even  If  the 
land  did  at  that  time  belong  to  the  United 
States  government,  the  acts  of  Congress, 
Irrespective  of  the  special  act  before  referred 
to,  give  to  every  railroad  company  the  right 
to  build  Its  road  through  the  public  lands, 
and  the  Supreme  Conrt  of  the  United  States 
has  decided  that  the  construction  of  the  rail- 
road, without  any  of  the  preliminaries  re- 
quired by  statute,  is  a  suflldent  compliance. 
Jamestown  ft  Northern  R.  Co.  v.  Jones,  177 
U.  S.  125,  20  Sup.  Ct  568,  44  L.  Ed.  698. 
While  the  Supreme  Court  of  Alabama  has 
decided  that  the  homestead  has  preference 
over  the  railroad,  unless  the  railroad  com- 
pany has  filed  Its  plat  of  location,  etc.,  be- 
fore the  entry  was  made  (Ala.  &  Fla.  R.  Co. 
V.  Burkett,  46  Ala.  569),  there  is  no  proof 
in  this  case  as  to  when.  If  ever,  the  plat  of 
location  was  filed  by  the  defendant;  but 
as  indicated  above,  if  filed  before  the  entry 
under  which  plaintiff  claims,  then  the  de- 
fendant's claim  and  title  Is  prior  to  that  of 
plaintiff,  and,  if  afterward,  the  plaintiff  is 
bound  by  the  Judicial  proceedings. 

There  is  no  error  in  the  matters  pointed 
out  and  the  Judgment   of  the  court  is  affirmed. 

McGLBLLAN,  a  J.,  and  TZSON  and  AN- 
DERSON, JJ.,  concur. 
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OARWILB  T.  STATa 
(Sapreme  Court  of  Alabama.    April  18,  190S.) 

1.  Ikdictmbnt — Obounds  fob  Quabhino — 
Bbcobd  — Drrx  of  Clkbk  —  Oboanizatioh 

OF  OBA.ND  JUBT. 

Where  the  organization  of  the  grand  jnry 
was  recorded  before  the  court  adjourned  for  the 
term,  an  indictment  could  not  be  quashed  be- 
cause the  cleric  had  failed  to  record  it  when  the 
motion  to  quash  was  made,  though  he  had  had 
ample  time  to  do  so,  and  though  Code  1896,  S 
934,  par.  8,  makes  it  the  duty  of  the  clerk  to 
keep  a  book  in  which  to  enter  the  minutes  of 
each  da^'s  proceedings  of  the  court,  and  sec- 
tion 2641  requires  the  reading  of  the  minutes 
each  morning  in  open  court 

2.  CBnaifAI,  LikW— APPIAI/— PBESDHFTIOIfS— 
COHFBTEHOY  OF  ObAND  JUBOBS — DBTEBIU- 
NATION  OF  TbIAL  COUBT. 

In  the  absence  of  proof  that  a  grand  Juror 
was  a  resident  of  anotner  county,  the  court  on 
appeal  may  presume  that  the  trial  Judge  ascw- 
tamed  before  the  organisation  of  the  jury  that 
the  Jurors  possessed  the  legal  qualifications. 
8.  Jxnsr— New  iKDicnixnT— Dbawiho  Otheb 

JUBOBS. 

Jurors  for  the  trial  of  defendant  wei* 
drawn.  Subsequently  on  the  same  day  the  in- 
dictment was  quashed,  and  a  new  indictment 
was  preferred  for  the  same  offense.  Held,  that 
the  court  did  not  err  in  drawing  other  jurors 
for  the  trial  on  the  second  indictment. 
4.  Cbimihai.  Law— TbiaIt-Sebvicb  of  Copt 

OF  VbNIBK  OR  DBFXNDAirr— SUFFICIEKOT  OF 

Copt. 

The  service  on  one  on  trial  for  crime  of  a 
copy  of  a  venire  containing  the  name  of  a  per- 
son as  a  regular  juror  who  has  not  been  sum- 
moned is  not  sumcient,  within  Code  1896,  I 
5273,  requiring  that  "a  copy  of  the  venire  to  try 
the  case  be  served  on  accused. 
6.  JTTBT— VbnIBB— OBJZCTIOnS— OB017R08  lOB 
QUASHINO  iNOiarXKNT. 

Neither  Code  1896,  }  4997,  providing  that 
no  objection  can  be  taken  to  any  venire  for  a 
petit  jury  except  for  fraud,  nor  section  5007,  de- 
claring that  a  mistake  in  the  name  of  any  per- 
son summoned  as  a  juror,  either  in  the  venire 
or  in  the  list  of  Jurors  delivered  to  defendant, 
is  not  sufficient  cause  to  quash,  applies  to  a  de- 
fect in  the  copy  of  the  venire  served  on  defend- 
ant as  required  by  section  5273. 

6.  Cbihinai.  Law— Appbai/— Habhucsb    Bb- 

BOB. 

The  service  on  one  on  trial  for  crime  of  a 
copy  of  a  venire'  containing  the  name  of  a  person 
as  a  regular  juror,  who  has  not  been  summoned 
is  not  an  error  without  injury,  within  Code  1896, 
I  4333,  providing  tiiat  no  Judgment  of  convic- 
tion shall  be  reversed  because  of  error  from 
which  no  injury  resulted. 

7.  Witnesses— Impeachment— BxpiJk.NATiON. 

Where  an  effort  was  made  on  cross-exami- 
nation of  a  witness  to  impeach  him  by  showing 
that  he  failed  to  divulge  facts  in  a  former  ex- 
amination that  he  was  then  narrating,  't  was 
proper  to  permit  the  witness  to  explain  why  the 
facts  were  not  disclosed  on  the  jff'ior  examina- 
tion. 

8.  UOMICIDC— BVIDXNCS— Admissibilitt. 

Where,  on  a  trial  for  murder,  the  theory 
was  that  defendant  killed  decedent  in  order  to 
get  certain  papers  he  held  against  him,  and 
which  were  in  a  bill  book  belonging  to  him, 
which  was  found  in  the  vicinity  of  the  homi- 
cide, it  was  proper  to  permit  a  witness  to  testi- 
fy that  decedent  usually  carried  the  book  in  his 
inside  breast  pocket. 

9.  Cbiminax  Law— Apfbai/— Questions  Bb- 
viEWABLE  — <  Witnesses  —  Cboss- Examina- 
tion. 

Where  a  statement  of  a  witness  was  made 
on  cross-examination,  and  the  record  does  not 


show  that  it  was  not  made  In  response  to  de- 
fendant's question,  defendant's  objection  to  tha 
statement  Is  unavailable  on  appeal. 

10.  Homicide— BviDENCB—ADMissran.iTT. 

Where,  on  a  trial  for  murder,  the  theory 
«t  the  state  was  that  defendant  killed  decedent 
in  order  to  obtain  certain  papers,  and  it  was 
shown,  that  decedent  had  a  mortgage  on  defend- 
ant's crop,  and  the  mortgage  was  produced 
by  defendant  at  the  coroner's  inquest  on  the 
body  of  decedent,  with  the  explanation  that  de- 
fendant had  paid  it,  evidence  showing  that  de- 
fendant had  l>een  trying  to  sell  the  crop  was  ad- 
missible. 

11.  Cbiminal    Law  — Etibkrob — Dbclasa,-' 
TioNs  BT  Accused. 

Where  defendant,  on  trial  for  homicide, 
while  in  the  custody  of  the  officer  arresting 
him,  voluntarily  told  his  brother  that  the  kill- 
ing was  an  accident,  evidence  of  his  statement 
was  admissible,  not  as  a  confession,  but  as  ex* 
planatory. 

12.  Same— Opinions. 

Evidence  of  a  witness,  on  trial  for  homi- 
cide, that  defendant  followed  decedent's  buggy 
"in  a  gait  in  which  a  man  would  ordinaruy 
follow  a  runaway  team,"  was  objectionable  as 
being  the  oplnon  of  the  witness. 

13.  Same— iNBTBucTiona. 

An  instruction  that  evldenos  of  verbal 
admissions  of  the  accused  mtist  b«  weighed  by 
caution,  because  subject  to  mistake  arising  from 
the  accused's  failure  to  clearly  express  bunself, 
and  the  witnoss  failing  to  understand,  and  hia 
liability  to  alter  the  ezpreasiona  used,  is  proper- 
ly refused  as  argumentative. 

14.  Same. 

An  instruction  that  proof  of  good  character 
may  create  a  reasonable  doubt  of  guilt,  though 
no  such  doubt  would  exist  but  for  sudi  proof,  is 
properly  refused. 

15.  Homicide— InanrnonoRS. 

An  Instruction,  on  a  trial  for  homicide,  that 
the  failure  of  the  state  to  prove  a  motive  on  de- 
fendant's part  calculated  to  prompt  him  to  take 
decedent's  life  Is  a  circumstanoa  in  defendant's 
favor,  considered  in  the  light  of  the  evidence,  is 
properly  refused  as  giving  undue  prominence  to 
one  phase  of  the  case. 
10.  Same. 

An  Instruction,  on  a  trial  for  homldde, 
that,  while  evidence  of  a  motive  to  kill  decedent 
is  admissible,  it  Is  of  an  Inconclurive  character, 
is  properly  refused  as  calculated  to  cause  the 
Jury  to  infer  that  the  court  believed  that  the 
evidence  was  insufficient. 

17.  Criminal   I^awb- Inbtbuotiohs— Abott- 
mentatitenkss. 

An  instruction  that  defendant  had  the  right 
to  carry  arms,  and,  if  the  evidence  fails  to  show 
that  he  was  carrying  the  gun,  on  the  day  decedent 
was  killed,  for  an  offensive  purpose,  he  did  no 
wrong  in  carrying  the  same,  is  properly  re- 
fused as  argumentative. 

18.  Same — Reabonablx  Doubt. 

An  instruction  that  reasonable  donbt  Is 
such  as  arises,  not  oaly  from  evidence  offered 
tending  to  prove  defendant's  innocence,  but  may 
also  arise  from  the  absence  of  evidence  proving 
guilt,  is  properly  refused  as  calculated  to  lead 
the  jury  to  the  conclusion  that  any  evidence 
tending  to  show  innocence  would  be  sufficient 
to  create  a  reasonable  doubt. 

19.  Same. 

It  is  error  to  refuse  to  instruct  that  the  ab- 
sence of  satisfying  evidence  may  offer  ground 
for  reasonable  doubt. 

20.  Same. 

Instructions  that  the  law  finds  as  full  vin- 
dication in  the  acquittal  of  a  defendant  not 
proved  guilty  beyond  a  reasonable  doubt  as  it 
does  in  the  conviction  of  one  thus  shown  to  be 
guilty,  and  that  the  duty  of  the  jury  is  as  fully 
discharged  where  they  acquit  where  guilt  la  not 
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proved  beyond  a  reasonable  donbt  aa  where  they 
convict  where  guilt  is  ao  proved,  are  properly 
refused  as  argamentative. 

Appeal  from  Circait  Court,  Maraball  Coun- 
ty; J.  A.  Bllbro,  Jadge. 

"To  be  otElclally  reported." 

E.  Monroe  Carwlle  was  convicted  of  mur- 
der In  tbe  flnt  degree^  and  be  appeala  Re- 
versed. 

A  list  of  60  persona  were  drawn  for  tbe 
defendant's  trial.  Snbseqnently  on  the  same 
day  tbe  indictment  was  quashed,  and  a  new 
Indictment  preferred  for  tbe  same  offense. 
Over  tbe  objections  and  exceptions  of  tbe  de- 
fendant tbe  court  proceeded  to  draw  another 
and  different  list  of  different  persons  for  tbe 
trial  of  this  causa  The  evidence  for  tbe 
state  tended  to  show  that  tbe  deceased  died 
on  November  18,  1903,  as  tbe  result  of  a  gun- 
shot  wound  inflicted  in  tbe  head ;  that  tbe  de- 
fendant was  seen  in  a  buggy  with  the  de- 
ceased a  tew  minutes  before  tbe  wound  was 
inflicted,  and  that  defendant  owned  and  bad 
bis  shotgun  with  blm;  that  shortly  after- 
wards a  gun  was  fired  from  the  direction  of 
the  buggy,  and  tbe  buggy  In  which  defendant 
and  deceased  were  riding  came  rapidly  down 
tbe  road,  and  before  tbe  team  could  be  stop- 
ped Snow's  body  fell  out;  that  the  defend- 
ant came  up  just  as  the  horses  were  stopped ; 
that  the  deceased  wore  an  overcoat  at  the 
time  of  his  death,  and  was  in  the  habit  of 
carrying  a  billbook  In  his  inside  breast  pock- 
et, and  tbe  billbook  was  found  about  30  feet 
from  tbe  road,  and  papers  were  scattered  on 
tbe  road  along  the  route  of  the  buggy.  It 
was  also  shown  that  the  deceased  held  a 
mortgage  on  tbe  crop,  stock,  and  other  per- 
sonal property  of  tbe  defendant,  and  that 
the  defendant  bad  endeavored  to  sell  corn 
covered  by  the  mortgage,  and  that  the  mort- 
gage held  by  deceased  was  produced  by  de- 
fendant at  tbe  Inquest  held  by  the  coroner 
over  tbe  body,  and  defendant  claimed  to 
have  paid  It  to  Snow  on  tbe  morning  of  tbe 
killing  near  the  point  where  tbe  shot  was 
fired  that  killed  Snow.  The  hat  of  deceased 
was  found  a  short  distance  from  the  road. 
One  Amos  testified  for  the  state  that  he  ar- 
rested tbe  defendant  pursuant  to  instruction 
given  blm  by  'the  coroner,  and  while  in  his 
custody  a  brother  of  defendant  engaged  in 
a  omversatlon  with  the  latter,  and  defendant 
told  blm  of  tbe  killing,  claiming  it  to  have 
been  accidental,  and  mentioned  tbe  note 
wlilcb  be  bad  produced  at  tbe  coroner's  In- 
qoest;  that  prior  to  tbe  conversation  no 
threats  or  inducements  were  made  or  held 
out  to  the  defendant,  nor  did  the  witness  en- 
gage in  tbe  conversation  with  tbe  defendant 
and  his  brother.  Tbe  defendant  objected 
to  the  testimony  of  the  witness  Amos,  and 
moved  to  exclude  the  same,  which  motion 
tbe  court  overruled,  and  the  defendant  ex- 
cepted. Tbe  evidence  for  the  defendant  tend- 
ed to  show  that  bis  character  for  peace  and 
quiet  was  (ood;  and  defendant  offered  to 


prove  by  the  witness  Price  tbat  when  be  first 
saw  tbe  defendant  be  was  following  tbe  bug- 
gy after  Snow  was  shot  "In  a  gait  In  which 
a  man  would  ordinarily  follow  a  runaway 
team."  Solicitor  for  the  state  objected  to 
this  testimony,  tbe  court  sustained  the  ob- 
jection, and  tbe  defendant  excepted.  Tbe 
otlier  facts  of  tbe  case  necessary  to  an  under- 
standing of  the  decision  are  stated  in  tbe 
opinion. 

Upon  tbe  condnsloD  of  tbe  evidoioe  tbe 
defendant  requested  tbe  court  to  give  tbe 
following  written  charges  to  tbe  Jury,  which 
the  court  refused  to  give,  and  tbe  defendant 
excepted:  "(1)  The  court  charges  the  Jury 
that,  in  considering  tbe  evidence  of  state- 
ments made  by  tbe  defendant,  they  will  do  it 
In  the  light  of  the  facts  tbat  it  is  tbe  repe- 
tition of  oral  statements,  tbat  such  testi- 
mony is  subject  to  much  infirmity  and  mis- 
take, that  men  often  fail  to  express  clearly 
what  they  mean,  that  the  witness  often  falls 
to  understand  correctly  what  tbe  party  ac- 
tually did  say,  and  tbat  tbe  witness  often 
unintentionally  alters  some  of  tbe  expres- 
sions of  tbe  party.  (2)  The  court  charges 
the  Jury  tbat  evidence  of  verbal  admissions 
by  a  person  charged  with  a  crime  is  to  be  re- 
ceived and  weighed  by  tbe  Jwr  with  great 
caution.  This  evidence,  consisting  of  rep- 
etition of  oral  trtatements,  is  subject  to 
much  Imperfection  and  mistake.  Tbe  party 
himself  may  have  been  misinformed,  or  may 
not  have  clearly  expressed  his  own  meaning, 
or  the  witness  may  have  misunderstood  him. 
It  frequently  also  happens  that  the  witness, 
by  unintentionally  altering  a  few  expressions 
really  used,  gives  an  effect  to  tbe  statement 
completely  at  variance  with  what  the  party 
did  actually  say.  (8)  The  court  charges 
the  Jury  that,  if  tbe  defendant  bad  proved 
a  good  character  as  a  man  of  peace,  the  law 
says  that  such  good  character  may  be  suffi- 
cient to  create  a  reasonable  doubt  of  bis 
guilt,  although  no  such  doubt  would  have  ex- 
isted but  for  such  character.  (4)  The  court 
charges  the  Jury  that,  if  the  state  has  failed 
to  prove  a  motive  on  tbe  part  of  the  defend- 
ant to  kill  Snow  reasonably  calculated  to 
prompt  taUu  to  take  Snow's  life,  then  this  is 
a  circumstance  in  the  defendant's  favor,  to 
be  considered  in  the  light  of  all  the  evidence 
in  the  case.  (6)  The  court  charges  the 
Jury  tbat  evidence  of  a  motive  on  the  part 
of  a  defendant  to  take  tbe  life  of  the  deceased 
while  admissible  for  the  consideration  of  the 
Jury,  yet  It  is  testimony  of  a  weak  and  incon- 
clusive character.  The  Jury  should  be  guard- 
ed as  to  the  importance  they  attach  to  such 
evidence.  (6)  The  court  charges  tbe  Jury 
tbat  under  the  laws  of  this  country  the  de- 
fendant had  the  right  to  carry  arms,  and,  if  the 
evidence  falls  to  show  that  he  was  carrying  It 
on  the  day  Snow  was  killed  for  an  offensive 
purpose,  then  be  did  no  wrong  In  carrying  the 
gun.  (7)  A  reasonable  doubt  is  such  as 
arises  not  only  from  evidence  offered  to  the 
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jury  which  tends  to  prove  the  defendant's  In- 
nocence, but  may  also  arise  from  the  absence 
of  sufficiently  strong  and  convincing  evi- 
dence before  the  Jury  tending  to  prove  his 
guilt.  (8)  The  absence  of  sufficiently  sat- 
isfying evidence  before  the  jury  may  offer 
ground  for  reasonable  doubt  of  the  defend- 
ant's guUt  (9)  The  court  charges  the  jury 
that  the  law  finds  as  full  and  complete 
vindication  In  the  acquittal  of  a  defendant, 
not  proved  beyond  a  reasonable  doubt  to  be 
guilty  as  It  does  In  the  conviction  of  one 
shown  to  be  guilty  beyond  a  reasonable 
doubt  (10)  The  court  charges  the  jury 
that  their  duty  Is  as  fully  discharged  when 
they  acquit  a  man  whose  guilt  Is  not  proven 
beyond  a  reasonable  doubt  as  It  Is  when  they 
convict  a  man  whose  guilt  Is  proven  by  that 
measure  of  proof." 

Street  &  Isbell,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  The  defendant  moved  to 
quash  the  Indictment  because  the  record  did 
not  show  an  organization  of  the  grand  jury. 
Court  had  been  in  session  several  days,  and 
the  clerk  had  ample  time  to  have  written  up 
the  organization  of  the  grand  jury,  and  the 
judge  ought  to  have  required  him  to  do  so. 
Paragraph  8  of  Section  934  of  the  Code  of 
1896  says  It  is  the  duty  of  the  clerk  "to  keep  a 
book,  In  which  must  be  entered  the  minutes 
of  each  day's  proceedings  during  the  term  of 
the  court  and  the  orders  and  judgments,  in 
the  order  In  which  th^  are  made  or  render- 
ed." Section  2641  says :  "The  minutes  of  the 
court  must  be  read  each  morning  In  open 
court  and,  on  the  adjournment  of  the  court 
must  be  signed  by  the  judge."  The  law  cer- 
tainly contemplates  that  the  clerk  shall  write 
up  the  proceedings  of  each  day  and  read  the 
minutes  the  next  morning  in  open  court  In 
order  that  the  judge  can  determine  the  cor- 
rectness of  the  entries.  This  action  Is  di- 
rected by  law,  and  a  compliance  therewith 
tends  to  keep  down  disorder  and  confusion, 
and  prevents  a  congestion  when  the  time  for 
adjournment  arrives.  It  is  no  bsrdtJiip  oo 
the  clerk,  as  the  minutes  must  be  written  up 
in  the  end,  and  it  Is  just  as  well  to  record  the 
proceedings  dally  as  the  law  directs.  There 
are  clerks  who  write  the  minutes  of  each  day 
and  read  the  same  In  open  court  the  next 
morning,  and  it  is  the  writer's  experience  that 
it  is  a  safeguard  against  errors  and  Irregu- 
larities. This  court  has  held,  however,  that 
section  2641  is  dlrectwy,  and  a  failure  to 
sign  the  minutes  does  not  affect  the  validity 
of  the  judgment  or  decree.  Bartlett  v.  L^ng. 
2  Ala.  161 ;  Frazier  v.  Praytor,  36  Ala.  691. 
It  appears  from  the  record  In  the  case  at  bar, 
that  this  case  was  tried  at  the  term  the  in- 
dictment was  found,  and,  though  the  organ- 
ization of  the  grand  jury  was  not  recorded  at 
the  time  the  motion  was  made,  that  it  was 
written  up  before  the  court  adjourned  for  the 
term.  It  Is  settled  law  that  the  judgments  of 
the  court  are  under  the  full  power  of  the  court 


during  the  term  of  the  rendition.  Neale  v. 
Caldwell,  8  Stew.  134;  3  Mayfield's  Dig.  p. 
1166,  i  67S.  It  follows  that  the  court  bad 
judicial  knowledge,  or  in  fact  actual  knowl- 
edge, of  Its  orders  and  judgments  rendered 
during  the  term,  and  it  was  sufficient  if  the 
entries  were  made  before  the  court  adjourn- 
ed. 16  Ency.  PL  &  Pr.  206,  206  and  cases 
dted. 

Another  ground  of  the  motion  was  that  one 
of  the  grand  jurors.  Hunt  was  a  resident  of 
another  county.  There  was  no  proof  of  this 
averment  and  we  can  presume  that  the  judge 
ascertained  that  the  grand  jurors  possessed 
the  legal  qualifications  to  serve  before  organ- 
ization. But  the  presumption  is  needless  in 
this  case,  as  the  bill  of  exceptions  recites  the 
fact 

After  the  first  Indictment  was  quashed,  and 
the  defendant  was  arraigned  under  the  new 
one,  the  action  of  tbe  judge  was  eminently 
correct  in  drawing  another  venire.  We  do 
not  think  the  defendant  can  complain  because 
the  trial  judge  did  not  put  upon  him  a  venire 
that  was  drawn  out  of  the  box  previous  to 
the  return  of  the  indictment  under  which  he 
was  tried. 

The  defendant  before  entering  upon  the 
trial,  moved  to  quash  the  venire,  because  no 
copy  was  served  on  him  or  his  counsel  as 
required  by  law,  and  because  the  copy  served 
OH  him  was  not  a  copy  of  the  venire  to  try 
the  case,  because  it  contained  the  name  of 
one  D.  M.  Reeves  as  a  regular  juror,  and  the 
said  Reeves  was  not  summoned.  It  was  ad- 
mitted that  said  Reeves  was  on  the  list  serv- 
ed on  the  defendant ;  that  he  was  drawn  as  a 
regular  juror  to  serve  the  week  this  case  was 
set  for  trial,  but  that  he  was  never  sum- 
moned. This  case  was  set  for  a  day  of  the 
succeeding  week  and  under  the  statute,  the 
venire  drawn  by  the  judge  and  the  regular 
jurors  drawn  and  summoned  constituted  the 
venire  to  try  the  case.  Section  6005,  Code 
1896.  Section  6273  requires  that  "a  copy  of 
the  venire  to  try  the  case"  be  served  on  the 
defendant  or  his  counsel,  etc.  It  is  plain 
that  no  such  copy  was  served.  The  juror 
Beeves,  not  being  summoned,  should  not  have 
been  on  the  list  and  a  paper  containing  his 
name  was  in  no  sense  a  copy  of  the  venire  to 
try  the  case.  And  the  appearance  of  one  or 
many  names  that  do  not  belong  thereon,  or 
the  omission  of  names  that  do,  deprives  the 
paper  served  of  being  a  copy  as  required  by 
law.  Section  4997  of  the  Code  of  1896,  which 
provides  that  "no  objection  can  be  taken  to 
any  venire  facias  for  a  petit  jury  except  for 
fraud  in  drawing  or  summoning  the  jurors," 
has  no  application  to  this  question.  The 
objection  was  not  aimed  at  the  venire  facias, 
but  at  a  failure  to  serve  a  copy  of  the  venire 
as  required  by  law.  Nor  does  the  provision 
of  section  6007,  that  "a  mistake  in  the  name 
of  any  person  summoned  as  a  juror,  eitho'  In 
the  venire  or  in  the  list  of  jurors  delivered  to 
the  defendant  is  not  sufficient  cause  to 
quash,"  have  any  application  to  this  question 
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The  motion  complalna  of  no  mistake  In  the  | 
name  of  any  jnror,  bnt  says  a  name  was  serv- 
ed on  him  that  should  not  have  been  so 
serred.  We  cannot  say  that  this  was  error 
without  Injury,  under  section  4333  of  the 
Code  of  1896.  As  the  defendant  should  not 
baTe  been  put  to  trial  until  a  copy  of  the  ve- 
nire was  served  on  him,  the  trial  court  erred 
in  not  sustaining  the  motion  to  Quasb  the  ve- 
nire. Ryan  v.  State,  100  Ala.  106,  14  South. 
766;  Burton  t.  State,  107  Ala.  108,  18  South. 
284;  Thomas  v.  State,  94  Ala.  74.  10  South. 
432. 

The  trial  court  did  not  err  in  overruling 
defendant's  objection  to  witness  Wright, 
"How  came  you  to  tell  me  about  this  conver- 
sation?" The  witness  had  been  examined  by 
the  defendant  on  cross-ezaminatioii,  and  an 
eftort  was  made  to  contradict  or  Impeach 
bim,  by  showing  that  he  failed  to  divulge 
facts  upon  another  examination  that  be  was 
then  narrating,  and  it  was  perfectly  legiti- 
mate for  him  to  explain  why  the  facts  were 
not  disclosed  then,  and  why  divulged  on  the 
second  trial.  As  a  rule,  witnesses  cannot 
testify  to  their  intent,  reasons,  or  motives; 
but  there  is  an  exception  to  the  rule  to  the 
effect  that  when  bis  impeachment  Is  at- 
tempted by  contradictory  statements,  acts, 
and  conduct,  he  may  in  rebuttal  explain,  and 
may  be  asked  why  he  made  certain  state- 
ments. Williams  V.  State,  123  Ala.  39,  26 
South.  521. 

Defendant  objected  to  the  evidence  of 
McGluskey,  "Deceased  usually  carried  his 
billbook  in  his  inside  breast  pocket."  This 
rourt  seems  to  have  become  committed  to  the 
t>ropo8ition  that  a  witness  can  testify  to  the 
habit  or  custom  of  another.  Naugher  v.  State, 
116  Ala.  468,  23  South.  26;  Wiley  T.  State, 
99  Ala.  146,  13  South.  424.  This  is  true 
when  such  custom  or  habit  Is  known  to  the 
witness  testifying.  The  state's  theory  was 
that  the  defendant  killed  deceased  in  ord»  to 
get  certain  papers  be  held  against  him,  and 
which  were  in  the  billbook  referred  to,  and 
that  said  book  was  found  in  the  road,  and 
that  it  must  have  been  extracted  from  the 
pocket  of  the  deceased,  and  was  therefore 
relevant.  The  defendant  also  objected  to 
testimony  of  witness  McCluskey,  "I  don't 
remember  ever  seeing  Snow  carry  bis  billbook 
in  bis  overcoat  pocket"  The  record  shows 
that  this  was  said  upon  cross-examination, 
and  so  far  as  we  know  may  have  been  In  re- 
!ip<m8e  to  defendant's  question.  Toliver  v. 
SUte,  94  Ala.  Ill,  10  South.  428. 

The  court  did  aqt  err  in  overruling  the  de- 
fendant's objection  to  evidence  of  witnesses 
Holiday  and  Washburn  as  to  buying  corn 
from  defendant  The  evidence  showed  that 
the  deceased  had  a  mortgage  on  bis  crop, 
tbat  said  mortgage  was  in  the  billbook,  and 
the  fact  that  defendant  had  been  selling  or 
trying  to  sell  the  com  was  a  circumstance  to 
increase  his  motive  or  desire  to  get  the  mort- 
gage from  the  deceased. 


There  was  no  error  in  admitting  the  hat  in 
evidence. 

The  evidence  of  the  witness  Amos  was 
properly  admitted.  The  statement  was  made 
by  the  defendant  not  as  a  confession,  but  as 
an  explanatory  statement  to  his  brother. 
The  witness  Amos  testified  it  was  voluntary, 
and  the  record  does  not  show  that  It  was 
made  in  response  to  any  question  propounded 
by  the  said  Amos.  On  the  other  hand,  the 
defendant's  brothw  was  with  them,  and  the 
defendant  had  been  taken  to  the  barber  shop 
by  Amos  at  his  request  iu  order  that  he 
might  talk  with  his  brother.  Jones  v.  State, 
187  Ala.  12,  34  South.  681 ;  Christian  v.  State, 
138  Ala.  109,  33  South.  64 ;  White  v.  State. 
133  Ala.  122,  32  South.  139. 

The  court  did  not  err  i]>  excluding  evidence 
of  witness  Price  tbat  defendant  was  follow- 
ing Snow's  buggy  "  in  a  gait  In  which  a  man 
would  ordinarily  follow  a  runaway  team." 
In  the  first  place  it  was  the  mere  opinion  of 
the  witness;  second,  it  was  permitting  the 
defendant  by  his  own  speed  of  locomotion  to 
make  evidence  for  himself.  Pate  v.  State,  94 
Ala.  14,  10  South.  666. 

Charge  2  was  argiunentative,  and  was 
properly  refused,  as  was  the  case  with  charge 
1.  Charge  8  has  often  been  condemned. 
Eggleston  v.  State,  129  Ala.  80,  30  South.  682, 
87  Am.  St  Rep.  17.  Charge  4  was  properly 
refused.  It  singles  out  and  gives  undue 
prominence  to  one  phase  of  the  case.  Charge* 
5  was  bad.  It  was  misleading,  and  the  jury 
might  infer  therefrom  that  the  court  was 
holding  tbat  the  evidence  was  weak  and  In- 
sufllcient  and  It  was  not  the  duty  of  the 
court  to  pass  upon  the  weight  and  sufficiency 
of  the  evidence.  Charge  6  was  argumenta- 
tive Charge  7  was  bad.  It  tends  to  mis- 
lead the  Jury  to  the  conclusion  that  any  evi- 
dence, tending  to  show  innocence,  would  be 
sufficient  to  create  a  reasonable  doubt  of 
guilt  Charge  8  was  good,  and  should  have 
been  given.  Charges  9  and  10  were  argu- 
mentative, and  were  properly  refused. 

Reversed  and  remanded. 

McCIiELI/AN,  a  J.,  and  TXSON  and 
SIMPSON,  JJ.,  concur. 


JOHNSON  V.  SHEPHERD  et  al. 
(Supreme  Court  of  Alabama.    April  13,  1905.) 

SlAVEBT — RIOHT   OF   INHERITAITC*. 

Slaves  cobiibited  and  had  a  child  before  the 
war.  The  mother  also  died  before  the  war. 
The  father  then  commenced  a  oi^abitation  with 
another  slave,  which  was  continued  till  after 
the  close  of  the  war,  resulting  in  birth  of 
another  child.  Beld  that,  though  the  second 
child  was  legitimate,  he  could  not  inherit  from 
the  first  child,  who  was  illegitimate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  SUives,  SS  60, 114,  116.] 

Appeal  from  Circuit  Court  Conecuh  Coun- 
ty; J.  C.  Richardson,  Judge. 
•To  be  ofladally  reported." 
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Action  by  Jeff  Johnsou  against  Daniel 
Shepherd  and  others.  Judgment  for  defend- 
anta    Plaintiff  appeals.    Affirmed. 

The  plaintiff  baaed  his  right  to  recover 
the  lands  sued  for  upon  the  fact  that  he  was 
the  half-brother  of  Mose  Johnson,  who  own- 
ed said  lands  and  was  In  possession  of  them 
at  the  time  of  his  death.  The  plaintiff  offer- 
ed to  Introduce  in  evidence  the  deeds  by 
which  Mose  Johnson  derived  title  to  the  prop- 
erty sned  for.  The  defendants  separately 
objected  to  the  Introduction  of  each  of  these 
deeds.  The  court  sustained  each  of  these 
several  objections,'  and  to  each  of  said  rul- 
ings the  plaintiff  separately  excepted.  The 
.  court,  at  the  request  of  defendants,  gave  the 
general  affirmative  charge  In  their  favor,  to 
the  giving  of  whlcfi  charge  the  plaintiff  duly 
excepted. 

Edwin  C.  Page^  for  appellant 

ANDERSON,  J.  The  plaintiff,  Jeff  John- 
son, bases  his  right  to  recover  the  land  in 
-Question  upon  the  theory  that  he  Is  the  broth- 
er and  heir  at  law  of  Mose  Johnson,  deceased, 
who  owned  and  was  In  possession  of  the  land 
at  the  time  of  his  death.  The  undisputed 
evidence  was  that  Jeff  and  Mose  Johnson 
had  the  same  fatb»,  but  different  mothers; 
that  Mose  was  born  before  the  war,  and 
bis  parents  were  slaves,  and  Ms  mother  died 
before  the  war;  that  the  father  then,  during 
slavery,  took  up  with  the  mother  of  Jeff  John- 
son, and  continued  to  live  with  her  for  years 
after  the  war,  and  until  her  death,  about 
15  years  ago;  that  Jeff  Johnson,  the  plain- 
tiff, was  33  years  old.  The  parents  of  Jeff 
Johnson  being  slaves  and  having  started  a 
cohabitation  before  their  freedom,  such  a  co- 
habitation could  not  have  legitimatized  their 
offspring,  upon  the  theory  of  a  common-law 
marriage;  but,  as  they  continued  to  live  to- 
gether as  man  and  wife  up  to  and  after  Sep- 
tember 29, 1866,  the  legal  relation  of  man  and 
wife  attached,  with  all  of  its  duties,  obliga- 
tions, and  rights,  and  as  a  matter  of  course 
Jeff  Johnson  was  their  legitimate  child  and 
capable  of  inheriting,  both  from  the  father 
and  mother.  Washington  v.  Washington,  69 
Ala.  281.  Mose  Johnson,  however,  was  bora 
a  slave,  and  his  mother  died  before  the  war, 
and  he  cannot  In  legal  contemplation  be  con- 
sidered the  brother  of  Jeff,  although  they 
had  the  same  father.  Bom  of  parents  who 
were  Incapable  of  contracting  a  •marriage, 
and  the  mother  having  died  before  the  war, 
subsequent  laws  and  events  did  not  give  Mose 
the  right  to  Inherit  from  the  father.  He  was 
in  the  eye  of  the  law  a  bastard.  Mallnda 
V.  Gardner,  24  Ala.  719;  Smith  v.  State,  9 
Ala.  996. 

Suppose  the  father  bad  owned  property 
at  the  time  of  his  death;  can  there  be  the 
slightest  doubt  that  Jeff  would  have  inherit- 
ed It  all  to  the  exclusion  of  Mose?  Then  it 
stands  to  reason  that,  If  Mose  could  not  In- 
berit  from  the  father,  Jeff  cannot  inherit 


from  Mose.  Here  we  have  brothers  in  flesh 
and  blood,  but  not  In  law.  A  sad  condition, 
largely  the  result  of  the  evolutionary  system. 
From  savage  to  slave,  and  from  slave  to  citi- 
zen, with  no  adequate  provision  of  law  for 
those  unfortunates,  born  In  slavery,  and 
whose  parents  did  not  survive  emancipation. 
Sons  of  one  father — one  with  all  the  rights 
of  Inheritance  from  the  father,  the  other  with 
none.  A  condition  to  be  deplored,  but  not 
sui  gen^is,  and  for  the  existence  of  which 
our  lawmakers  are  not  solely  at  fault  Our 
Creator  designed  rights  and  blessings  to  some 
that  were  not  to  be  enjoyed  by  ohers,  even 
children  of  the  same  par«it  or  parents. 
Cast  out  this  bondwoman  and  her  son;  "for 
in  Isaac  shall  thy  seed  be  called.  And  Hagar 
aa&  her  son  Ishmael  were  sent  away  and 
wandered  In  the  wilderness  of  Beershe'ba. 
•  •  •  For,  the  children  being  not  yet 
bom,"  it  was  said  to  her:  "The  elder  shall 
serve  the  younger.  Jacob  have  I  loved,  but 
Esau  have  I  bated." 

The  deeds  offered  simply  purported  to  es- 
tablish title  In  Mose  Johnson,  and,  since  the 
plaintiff  was  not  entitled  to  the  land  as  bis 
heir,  there  was  no  error  in  sustaining  the 
objection  to  same.  The  trial  court  properly 
gave  the  affirmative  charge  tor  the  defend- 
ant 

Affirmed. 

McCLELLAN.  O.  J.,  and  T7S0N  and 
SIMPSON,  JJ.,  concur. 


STATE  ex   Kl.   ATTORNEY   OENERAIj  v. 

SPEAKS,  Judge. 
(Supreme  Court  of  Alabama.    April  IS,  1905.) 
LocAi.  Laws — Notice  op  Intkhtiow  to  Ap- 
ply FOB  PASSAOB  —  SUBSBQUXNT  AKEND- 

Act  Sept  14,  1903  (Loc.  Acbs  1903,  p.  239}, 
la  void  as  having  been  passed  without  suffi- 
cient compliance  with  Const  I  106,  providing 
that  notice  of  intention  to  apply  for  passage  of 
a  local  law,  stating  the  substance  of  the  propos- 
ed law,  shall  be  published  in  the  county  to  be 
affected;  the  bill  as  introduced  having  for  its 
purpose,  aside  from  the  repeal  of  a  certain  act, 
the  transfer  of  all  misdemeanor  cases,  pending 
In  the  county  court  to  a  law  and  equity  court  of 
the  county,  which  was,  according  to  the  notice 
given,  to  be  created  by  the  Legislature,  and  the 
transfer  provided  for  by  the  bill  as  amended 
and  passed  being  to  the  existing  circuit  court 
of  the  county. 

[Ed.  Note. — For  cases  in  itoint  see  vol.  44, 
Cent  Dig.  Statutes,  S  6.] 

"To  be  officially  reported." 

Original  proceedings,  on  the  relation  of  the 
Attorney  General,  for  mandamus  to  D.  W. 
Speake,  judge  of  the  Eighth  Jadlcial  drcolt 
Writ  granted. 

Massey  Wilson,  Atty.  Gen.,  and  L.  B.  Troup, 
for  petitioner. 

DENSON,  J.  This  Is  a  petition  for  a 
mandamus  to  issue  to  Hon.  D.  W.  Speake, 
as  Judge  of  the  Eighth  Judicial  drcult,  to 
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reqnlre  him  to  enter  on  the  mlnntea  of  the 
circuit  coort  of  Morgan  connty  an  order 
requiring  the  clerk  of  said  court  to  deliver 
to  the  Judge  of  the  connty  court  of  aald  coun- 
ty all  Indictments  presented  or  filed  In  the 
drcnlt  court  against  persons  charged  with 
misdemeanors  In  Morgan  county. 

The  relator  rests  the  right  to  have  the 
mandamus  awarded  upon  an  act  of  the  Gen- 
eral Assembly  entitled  "An  act  to  regulate 
the  trial  of  misdemeanors  in  Morgan  coun- 
ty." This  act  was  approved  February  23, 
1899,  and  Is  found  In  Loc.  Acts  (Sess.  1898-99) 
p.  1502.  The  act  provides  In  Its  first  section 
that  the  county  court  of  Morgan  county 
shall  have  concurrent  Jurisdiction  with  13>e 
drcnlt  court  of  said  county  "for"  the  trial 
of  all  misdemeanors  committed  In  said  coun- 
ty. Section  2  of  the  act  provides  that  the 
clerk  of  the  drcnlt  court  shall  immediately 
after  the  passage  of  the  act  enter,  on  a  book 
or  docket  to  be  kept  for  that  purpose  in  the 
coimty  court  of  said  county,  all  cases  of  de- 
fendants charged  with  the  commission  of  mis- 
demeanors which  are  pending  in  the  circuit 
court  of  said  county,  and  said  county  coiurt 
shall  have  exclusive  Jurisdiction  <^  said 
cases  so  transferred,  and  of  all  papers,  bonds, 
and  writs  of  every  description  in  any  wise 
connected  with  or  relating  to  said  cases. 
Section  S  of  the  act  provides  that  at  each 
and  every  succeeding  term  of  the  circuit 
court  held  after  the  passage  of  the  act 
tor  tbe  coimty  of  Morgan  the  presiding  Judge 
thereof  shall  ^nter  on  the  minutes  of  said 
circuit  court  on  the  day  of  adjoummoit  an 
order  requiring  the  clerk  of  the  circuit  court 
to  deliver  to  the  Judge  of  the  county  ooart 
of  said  county  all  Indictments  presented  or 
filed  in  the  drcnlt  court  against  persona 
charged  with  the  commission  of  misdemean- 
Ms,  and  after  the  making  of  such  order  tbe 
Jorlsdlctloa  to  try  snch  causes  shall  vest  in 
the  connty  court. 

The  record  shows  that  L.  B.  Troup,  as  coun- 
ty soUdtOT  of  Morgan  county,  on  the  2d  day 
ot  January,  190S,  daring  the  regular  term 
•f  the  drcnlt  court  held  for  Morgan  county, 
made  a  motion  praying  Hon.  D.  W.  Speake, 
the  presiding  Judge,  to  cause  to  be  entered 
cm  the  minutes  of  said  court  an  order  as 
reqnlred  by  section  3  of  the  act  above  set  out 
It  is  further  shown  that  on  the  day  the  coxat 
finally  adjourned,  to  wit,  February  8,  1905, 
the  said  motion  was  by  the  court  overruled 
and  dismissed.  Judge  Speake  has  appeared, 
waived  the  rule  nisi,  and  filed  his  answer. 
He  predicates  his  refusal  to  make  the  order 
prayed  for  upon  the  ground  that  tbe  act  of 
February  28,  1899,  was  repealed  by  an  act 
of  the  Legislature  approved  September  14, 
1903,  which  repealing  act  is  found  at  page' 
239  of  the  Local  Acts  of  the  Legislature, 
session  of  1903.  Tbe  relator  challenges  the 
ralidity  of  the  act  of  September  14,  1903, 
and  insists  that  it  offends  sections  46,  61, 
108,  and  107  of  the  Constitution,  and  that 
88  SO.— 16 


therefore  the  legislative  efPort  to  repeal  the 
act  of  February  23,  1899,  was  futile. 

The  act  of  September  14, 1903,  is  deslgna^ 
ed  in  the  Journals  of  the  Legislature  as 
"House  Bill  449,"  and  as  It  appears  on  page 
239  of  tbe  Local  Acts  of  1908  is  entitled, 
"An  act  to  repeal  an  act  entitled  'An  act 
to  regulate  the  trial  of  misdemeanors  In 
Morgan  county,'  approved  on  the  23d 
day  of  February,  1809,  and  to  provide  for 
the  transfer  to  the  drcnlt  court  of  Morgan 
county  of  all  causes  and  all  papers  and  books 
relating  thereto,  now  remaining  imdetermin- 
ed  on  the  docket  of  said  county  court  of 
Morgan  connty,  wh'ereln  indictments  have 
been  preferred  by  the  grand  Jury  of  said 
county."  House  BUI  No.  449  was  introduced 
In  tbe  House  of  Representatives  by  Mr.  Cal- 
lahan on  the  9th  day  of  February,  1003  (see 
House  Journal,  p.  44tS),  and  as  introduced  Its 
title  was  eA  follows,  to  wit :  "H.  B.  449.  To 
repeal  an  act  entitled  'An  act  to  regulate  the 
trial  of  misdemeanors  in  Morgan  county,' 
approved  on  the  28d  day  of  February,  1899, 
and  to  provide  for  the  transfer  to 'the  law 
and  equity  court  of  Morgan  county  of  all 
causes  and  all  papers  and  books  relating 
thereto,  now  remaining  undetermined  on  the 
docket  of  said  county  court  of  Morgan  county 
wherein  Indictments  have  been  preferred 
by  the  grand  Jury  of  said  county."  Here 
follows  the  notice  that  was  given  of  tbe  In- 
troduction of  tbe  bill,  which  Is  In  words 
and  figures  as  follows:  "Notice  is  hereby 
given  that  at  the  present  session  of  the  Leg- 
islature of  Alabama,  which  began  on  the 
ISth  day  of  January,  1903.  and  after  this 
notice  shall  have  been  published  in  a  news- 
paper of  Morgan  connty  once  a  week  for  four 
consecutive  weeks,  a  bill  will  be  Introduced 
In  said  Legislature^  to  be  eoacted  into  a  law, 
for  tbe  purpose  of  repealing  an  act  of  the  Leg- 
islature of  Alabama  providing  for  the  trial 
of  misdemeanors  In  the  county  court  of  Mor- 
gan county,  by  Jurors.  Said  bill  will  provide 
substantially,  in  addition  to  Its  purpose  stated 
above,  that  all  of  the  causes  of  every  kind 
and  description,  pending  in  said  court  at  the 
date  of  the  approval  of  said  act,  where  Jury 
has  been  demanded,  together  with  all  papers, 
records,  processes,  and  everything  pertain- 
ing to  such  causes  pending  in  said  court,  shall 
be  transferred  by  the  cleilc  of  the  county 
court  to  the  clerk  of  the  law  and  equity 
court  of  Moi^an  county,  Alabama,  for  which 
court  a  bill  will  be  enacted  by  the  said  Leg- 
islature at  its  present  session."  In  ad- 
dition to  the  information  given  by  the  state- 
ment contained  in  the  above  notice  that 
a  bill  to  establish  a  law  and  equity  court 
would  be  enacted  by  the  Legislature,  we 
Judicially  know  that  there  did  not  at  the 
time  the  notice  was  given  exist,  nor  does 
there  at  this  time  exist,  in  the  county  of 
Morgan  a  court  denominated  the  "law  and 
equity  court  of  Morgan  county."  The  body 
of  the  bill  as  Introduced  provided  substan- 
tially that  the  causes  and  papers  and  books 
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relating  thereto  should  be  transferred  to  the 
law  and  equity  court  of  Morgan  county.  The 
bill  passed  the  House  on  the  12th  day  of 
February,  1903  (House  Journal,  p.  613),  and 
reached  the  Senate  on  the  16th  day  of  Fdi>- 
ruary,  1903  (Senate  Journal,  p.  420),  and  was 
referred  to  the  judiciary  committee  (Senate 
Journal,  p.  421).  On  the  6th  day  of  Septem- 
ber, 1903,  House  Bill  449  was  called  on  the 
third  reading  in  the  Senate,  at  which  time 
the  following  action  with  reference  to  it  la 
shown  by  the  original  Senate  Journal :  "Mr. 
t^nne  offered  the  following  amendment: 
Amend  the  caption  of  said  bill  and  section  2 
and  3  of  the  same  by  striking  out  the  words 
'law  and  equity'  where  they  occur  in  said 
caption  and  sections,  and  inserting  in  lien 
thereof  the  word  'circuit.'  Amend  said  bill 
by  striking  out  section  6  of  the  same."  The 
amendment  was  adopted  on  a  y^  and  nay 
Tote.  The  bill  as  amended  was  then  passed. 
Senate  Journal,  p.  862.  On  the  8th  day  of 
September,  1908,  the  House  received  a  mes- 
sage from  the  Senate  to  the  effect  that  the 
Senate  had  amended  House  Bill  449  as  shown 
and  as  amended  had  passed  it  House  Jour- 
nal, p.  1321.  The  House  thereupon  concur- 
red in  the  amendment  made  by  the  Senate 
to  the  bill. 

That  the  act  is  a  local  law  cannot  be  ques- 
tioned; and,  to  give  It  validity  as  a  legis- 
lative enactment,  it  must  be  made  to  appear 
that  section  106  of  the  Constitution,  which 
relates  to  the  publication  of  notice  of  the 
intention  to  apply  for  the  passage  of  a  local 
law  was  complied  with.  That  section  re- 
quires that  notice  of  the  intention  to  apply 
for  the  passage  of  the  law  shall  have  been 
published  in  the  county  or  counties  where 
the  matter  or  thing  to  be  affected  may  be 
oitnnted.  which  notice  shall  state  the  sub- 
stance of  the  proposed  law,  and  be  published 
at  least  once  a  week  for  four  consecutive 
weeks  in  some  newspaper  published  in  such 
county,  or,  if  there  is  no  newspaper  publish- 
ed therein,  then  by  posting,  etc.  It  is  mani- 
fest that  the  bill  which  was  Introduced  into 
and  passed  the  House  as  House  Bill  449  had 
for  its  purpose,  aside  from  the  repeal  of 
the  act  referred  to  in  it;  the  transfer  of  all 
misdemeanor  cases  pending  in  the  county 
court  of  Morgan  county,  wherein  indictments 
had  been  preferred,  to  a  law  and  equity  court 
of  Morgan  county,  which  was,  according  to 
the  notice  given,  to  be  created  by  the  Legis- 
lature. Indeed,  the  court  to  which  the  causes 
were  to  be  transferred  was  as  Important  and 
as  much  the  substance  of  the  law  as  was 
the  repeal  of  the  law  and  the  transfer  of  the 
causes. 

It  may  be  that  the  notice  published  con- 
tained the  substance  of  the  proposed  law, 
and  was  sufficient  to  advise  the  public  of  the 
intention  to  apply  for  the  passage  of  a  law 
which  would  provide  for  the  transfer  of  all 
causes  pending  in  the  county  court,  wherein 


indictments  had  been  preferred,  to  the  court 
of  law  and  equity,  to  be  created.  And  It  is 
possibly  true  that  with  a  law  of  this  descrip- 
tion the  people  would  have  been  satisfied; 
but  we  submit  no  such  law  was  enacted.  The 
amendment  to  the  bill  in  the  Senate  made  a 
radical  change  in  the  proposed  law.  The  no- 
tice published  was  not'calculated  to  warn  the 
people  of  Morgan  county  that  the  dodcet 
of  the  circuit  court  would  be,  perhaps,  bur- 
dened by  transfer  with  causes  that  were 
pending  in  a  court  of  competent  Jurisdiction 
to  try  them.  Reasons  may  have  existed 
which  would  have  made  su<ii  a  law  as  was 
proposed  desirable,  but  which  would  have 
had  no  Influence  with  respect  to  the  law 
that  was  enacted.  It'  may  be  that  the 
thought  and  prospect  of  getting  an  additional 
i  court,  such  as  the  pec^le  were  advised  by 
the  notice  would  be  created  by  the  Legis- 
lature, and  to  which  it  was  contemplated 
the  causes  pending  in  the  county  court  were 
to  be  transferred,  had  the  effect  of  lulling 
the  public  into  repose  and  silence.  As  was 
said  in  the  case  of  Wallace  v.  Board  of  Rev- 
enue (Ala.)  37  South.  321:  "It  was  always 
supposed  that  the  people  to  be  immediately 
affected  by  local  legislation  ought  to  have 
notice  of  an  intention  on  the  part  of  any 
one  desiring  to  apply  to  the  Legislature  for 
such  legislation.  Any  notice,  therefore,  which 
falls  short  of  advising  the  public  of  the 
substance  of  such  legislation,  would  be  decep- 
tive and  misleading,  and  'deprive  those 
opposed  to  it  of  a  fair  opportunity  to  pro- 
test against  and  oppose  its  enactment."  The 
l!ourt  to  which  the  cases  were  to  be  trans- 
ferred, we  repeat,  was  of  the  very  essence 
and  substance  of  the  proposed  law.  The  law 
enacted  should  conform  substantially  to  the 
one  advertised,  and  it  seems  to  us  that  in 
enforcing  section  106  of  the  Constitution, 
if  we  should  approve  such  radical  changes 
in  the  law  advertised  and  the  one  enacted 
as  were  wrought  by  the  legislative  proceed- 
ings with  respect  to  the  enactment  involved 
in  this  case,  we  would  make  that  section  of 
the  (Constitution  a  delusion  and  a  snare,  and 
destroy  its  usefulness. 

The  conclusion  is  that  the  act  of  Septem- 
ber 14,  1903  (page  239  of  the  Local  AcU  of 
the  Legislature  of  1903),  was  passed  with- 
out sufficient  notice  as  required  by  section 
106  of  the  Constitution,  and  that  it  is  there- 
fore without  force  and  effect  The  conclu- 
sion renders  consideration  of  the  other  ob- 
jections urged  to  the  act  unnecessary. 

It  follows  that  the  writ  of  mandamus  will 
be  awarded  as  prayed  for,  unless  the  respond- 
ent shall,  upon  notice  of  this  decision,  grant 
the  order  of  transfer  asked  for  by  the  re- 
lator. 

McCLELLAN,  a  J.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 
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HUDSON  et  aL  ▼.  JACKSON. 
(Supreme  Coort  of  Alabama.    April  11,  1905.) 

1.  iNJXmOTION— StlBCTHXItTT-HOLDBS    Or    LS- 

OAi.  TiTLS— Possession. 

One  in  jKisseasion  of  real  estate,  faoldlnc 
aader  a  formal  legal  title,  cannot  maintain  a 
soit  in  equity  against  another  who  aaserts  le^ 
title  to  the  name  land,  and  who  is  proceeding 
to  aabstantlate  his  claim  in  ejectment. 

2.  Sakb— Equitablk  Intkbist. 

Complainant,  who  was  in  possession  of 
certain  real  estate  executed  a  mortgage  thereon, 
which  was  assigned  to  defendants  for  value. 
Complainant  averred  that  such  transfer  was  in- 
effectual to  trausfer  the  legal  title  to  the  land 
mortgaged  from  the  mortgagee  to  the  assignee, 
and  that  complainant  thereafter  executed  a  deed 
of  the  property  to  such  assignee,  which  she  al- 
leged was  void  for  fraud.  Held,  that  complain- 
ant's status,  if  her  deed  was  invalid,  was  that  of 
a  mere  owner  of  the  equity  of  redemption  with 
an  equitable  defense  against  the  assignee's  eject- 
ment suit,  and  that  she  was  therefore  entitled 
to  maintain  a  bil)  in  chancery  to  make  such 
eqaitable  claim  available. 

(Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction.  S  37.] 

Appeal  from  Cbaacery  Court,  Jefferson 
County ;  John  C.  Carmicbael,  Chancellor. 

rro  be  ofHcially  reported." 

Bill  by  Mitta  Jackson  against  Ell  Hudson 
and  others.  From  a  jndgment  overruling  a 
demurro:  to  the  bill  and  a  motion  to  dismiss 
for  want  of  equity,  defendants  appeal.  Af- 
firmed. 

W.  8.  Welcb,  for  appellants. 

DENSON,J.  On  the  8th  day  of  April,  1903, 
kUtta  Jackson,  the  complainant  In  this  case, 
borrowed  from  the  Citizens'  Bank  of  Besse- 
mer $108.70,  and  to  secure  the  payment  of  the 
loan  executed  to  the  bank  a  mortgage  on  a 
town  lot  located  in  the  town  of  Brighton, 
in  JeCTerson  county.  The  mortgage  was 
payable  30  days  from  the  date  of  its  execu- 
tion. Some  time  In  July,  1903 — the  exact 
day  Is  not  shown — the  mortgage  was  trans- 
ferred to  BU  Hudson  by  the  bank,  but  the 
transfer  did  not  convey  the  legal  title  of  the 
mortgagee  In  the  lands.  On  the  7tb  day  of 
July,  1903,  and  after  the  transfer  of  the 
mortgage  to  Hudson,  Mitta  Jackson  executed 
to  Eli  Hudson  a  deed  to  the  lot  which  she  had 
mortgaged.  Subsequent  to  the  execution  of 
the  deed  to  Hudson  by  Mitta  Jackson,  Hud- 
son conveyed  the  lot  by  deed  to  W.  A.  Reed, 
and  Reed  conveyed  by  deed  to  one  Tom 
Gardner.  Mitta  Jackson  remained  In  posses- 
sion of  the  lot,  and  is  still  in  possession.  On 
the  6tta  day  of  November,  1903,  Tom  Gardner 
instituted  a  statutory  ejectment  suit  In  the 
city  court  of  Bessemer  against  Mitta  Jackson 
to  recover  possession  of  the  lot 

On  the  14th  of  November,  1908,  Mltta  Jack- 
son brought  the  bill  in  this  case  In  the  chan- 
cery court  of  Jefferson  cotmty  for  the  pur- 
poae  of  having  the  deed  made  by  her  to  Eli 
Hudson  de<:lared  void  for  fraud  alleged  to 
have  been  practiced  by  Hudson  upon  com- 
plainant in  procuring  the  execution  of  the  I 


deed,  to  have  the  said  deed  removed  as  a 
cloud  on  complainant's  title,  to  declare  the 
deed  from  Hudson  to  Beed  and  from  Reed 
to  Gardner  void,  and  to  enjoin  Tom  Gardner 
from  the  further  prosecution  of  the  eject- 
ment suit  The  bill  is  exhibited  against  Eli 
Hudson,  the  Citizens'  Bank,  W.  A.  Reed,  and 
Tom  Gardner.  It  is  alleged  in  the  bill  that 
the  complainant  is  willing,  and  she  offers  In 
the  bill,  to  pay  any  amount  which  the  court 
may  ascertain  to  be  due  from  her  to  any  of 
the  parties  defendant  The  complainant 
prays,  among  other  things,  that  a  reference 
should  be  held  by  the  register  to  ascertain 
the  amount  due  to  Eli  Hudson  on  the  mcwt- 
gage  purchased  by  him  from  the  Citizens' 
Bank.  The  chancellor  overruled  a  demurrer 
to  the  bill  and  a  motion  to  dismiss  for  the 
want  of  equity.  The  demurrer  and  motion 
proceeded  upon  the  theory  that  the  complain- 
ant had  a  plain  and  adequate  remedy  at  law. 

It  has  been  recently  held  by  this  court  that 
the  powers  of  the  chancery  court  cannot  be 
successfully  Invoked  by  one  in  possession  of 
real  estate,  holding  under  a  legal  title  in 
form,  against  another  who  also  asserts  legal 
title  to  the  same  lands,  and  who  is  asserting 
that  title  by  suit  in  ejectment  This  ruling 
was  based  upon  the  principle  that  it  is  the 
common  right  of  all  men  to  have  their  legal 
rights  determined  before  law  forums,  and 
their  contested  legal  demands  tried  by  a 
Jury  of  their  country.  Wilson  r.  Miller,  39 
South.  178.  The  contention  between  the  par- 
ties In  the  case  dted  presented  the  naked 
question  of  the  trial  of  strength  between  two 
rival  legal  titles,  for  the  trial  of  which  an 
action  at  law  had  been  commenced  and  was 
being  prosecuted  by  the  claimant  out  of  pos- 
session against  the  claimant  In  possession. 
The  only  feature  presented  by  the  pleadings 
In  the  case  at  bar  which  may  distinguish  It 
from  the  case  cited  supra,  exempt  It  from  the 
Influence  of  that  case,  and  give  the  chancery 
court  jurisdiction,  is  the  mortgage  feature. 

The  bill  does  not  attack  the  validity  of 
the  mortgage  executed  by  the  complainant  to 
the  Citizen's  Bank.  It  shows  that  the  mort- 
gage was  transferred  to  Ell  Hudson  by  the 
bank  for  value,  but  it  avers  in  effect  how- 
ever, that  the  transfer  was  not  effectual  to 
divest  the  legal  title  to  the  lot  out  of  the 
bank  and  vest  it  In  Hudson.  Then,  accord- 
ing to  the  averments  of  the  bill,  the  bank  re- 
tained the  naked  legal  title  to  ^e  lot  while 
Hudson's  status  was  that  of  equitable  as- 
signee of  the  mortgage.  Mltta  Jackson's 
status.  If  the  deed  executed  by  her  to  Hud- 
son was  Invalid,  was  that  of  owner  of  the 
equity  y>t  redempt4on,  and  the  equity  of  re- 
demption Is  purely  a  creature  of  courts 
of  equity.  So  It  would  seem  that  In 
any  view  of  the  case,  the  only  claim  that 
the  complainant  has  in  the  lands  la  a  purely 
equitable  <me,  one  cognizable  by  a  court  of 
equity  alone.  If  Hudson's  deed  from  her 
should  be  set  aside'  for  fraud  in  Its  execu- 
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tlon,  still  she  would  b«  witbont  the  legal  ti- 
tle ai)on  which  to  maintain  or  realbt  eject- 
ment  without  redemption  from  the  mortgage. 
With  the  deed  set  aside  and  redemption  per- 
fected, the  legal  title  to  the  lands  would  be 
restored  to  her,  and  she  wonld  be  in  position 
to  successfully  resist  an  ejectment  suit 
While  it  is  true  that  the  chancery  court  will 
not  oust  the  jurisdiction  of  the  law  court 
where  the  contest  is  solely  between  rival 
legal  titles,  yet,  when  the  plaintiff's  claim 
or  the  defendant's  defense  is  equitable,  this 
gives  the  court  of  chancery  jurisdiction  to 
inquire  of  and  make  available  such  equita- 
ble claim  of  defense. 

It  follows  that  the  decree  of  the  chancel- 
lor overruling  the  demurrer  and  the  motion 
to  dismiss  for  want  of  equity  must  be  affirm- 
ed. The  defendants  will  be  allowed  80  days 
in  which  to  aiuswer  the  bill. 

Affirmed. 

McCLELLAN,  a  J.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 


JEFFERSON   COUNTY    SAVINGS    BANE 

et  al.  V.  JEFFERS. 
(Supreme  Court  of  Alabama.    April  11,  1005.) 

Oquitabi,!  AssiomcEKT— Pabtnkbshif— SinT 
FOB  Sbttuihint  of  Fibu  Accounts— Pbop- 
XB  Pasties. 

Where  a  partner,  without  the  consent  of 
his  copartner,  made  advances  to  a  bank  from  the 
proceeds  of  the  firm  to  enable  him,  with  the 
knowledtre  of  the  bank,  to  pay  bis  individual 
debts,  the  advances  were  an  equitable  assign- 
ment to  the  bank  of  the  partner's  interest  in 
the  proceeds,,  subject  to  the  interest  of  the  co- 
partner as  ascertained  on  a  settlement  of  the 
firm  accounts,  and  hence  the  bank  was  a  proper 
party  in  a  suit  by  the  copartner  for  a  settlement 
of  the  firm  accounts. 

Appeal  from  City  Court  of  Birmingham; 
Chas.  A.  Senn,  Judge. 

"To  be  officially  reported." 

Suit  by  H.  I.  Jeffers  against  the  Jefferson 
County  Savings  Bank  and  others.  From  a 
decree  overruling  a  demurrer  to  the  bill  in- 
terposed by  the  Jefferson  County  Savings 
Bank,  it  appeals.    Affirmed. 

Frank  S.  White  &  Sons,  for  appellant 
Robert  N.  Bell,  for  appellee. 

McCLELLAN,  C.  J.  It  appears  from  the 
bill  In  this  cqse  that  complainant  H.  I.  Jef- 
fers, and  one  W.  F.  May  formed  a  partner- 
ship, in  the  name  of  W.  F.  May  &  Co., 
for  the  purpose  of  constructing  a  building 
for  a  brewing  company.  Thereafter  W.  F. 
May  transferred  in  the  name  of  the  firm  to 
the  respondent  the  Jefferson  County  <eavlng8 
Bank  the  "proceeds"  coming  to  W.  F.  May 
&  Co.  under  the  contract  for  the  purpose  as 
expressed  in  the  transfer,  of  securing  the 
payment  of  advances  to  be  made  by  the  bank 
to  the  firm  for  the  completion  of  their  con- 
tract The  bill  avers  that  this  transfer  was 
without  complainant's  knowledge  or  consent 


It  further  avers  tbat  <m  or  about  tlie  date  of 
the  transfer  May,  without  the  authority  of 
complainant  executed  a  note  of  the  firm  for 
the  sum  of  $1,500,  payable  to  the  bank,  and 
thereupon  the  bank  credited  the  firm  upon 
its  books  with  the  sum  of  $1,470,  bdng  $30 
less  than  the  amount  of  the  note,  which  dis- 
count the  bill  avers,  was  usurious.  It  Is 
further  averred  tbat  W.  F.May,  wltta  the 
knowledge  and  approval  of  the  bank,  used 
about  $1,200  of  the  credit  of  $1,470  for  the 
payment  of  his  Individual  debts,  including  a 
debt  due  to  the  bank ;  that  the  note  was  exe- 
cuted for  the  purpose  of  paying  these  debts ; 
and  that  the  bank  was  advised  of  this  Inten- 
tion. Before  the  completion  of  the  contract 
May  became  a  bankrupt  and  It  was  complet- 
ed by  complainant  It  appears  that  upon  the 
completion  of  the  contract  the  brewing  com- 
pany owed  the  firm  the  sum  of  $4,022,  which 
was  claimed  by  the  bank  by  the  virtue  of 
said  transfer.  To  avoid  suits  by  material- 
men and  workmen,  to  whom  the  firm  was  In- 
debted in  the  sum  of  $2,900,  complainant 
agreed  that  the  sum  due  from  the  brewing 
company  to  the  firm  should  be  paid  to  the 
bank  without  prejudice  to  his  claim  thereto, 
upon  the  condition  that  the  bank  should,  out 
of  the  funds,  pay  the  said  creditors  of  the 
firm.  It  Is  averred  that  the  profits  of  the 
firm  after  payment  of  creditors  amounted  to 
$1,200;  that  under  the  contract  of  partner- 
ship complainant  was  to  receive  $5  per  day 
and  an  equal  share  of  the  profits.  The  bill 
avers  that  May  had  received  a  sum  equal  to 
or  exceeding  his  share  of  the  profits,  and  it 
seeks  to  have  the  bank  pay  complainant  out 
of  the  fund  received  by  it  from  the  brewing 
company,  the  amount  found  due  complainant 
upon  a  partnership  accounting,  which  was 
prayed  for  in  the  bill.  The  bank  and  the 
assignee  of  May  are  made  parties  defendant 
to  the  bill.  The  bank  demurred  to  the  bill, 
and  from  the  decree  of  tbe  court  overruling 
its  demurrers  this  appeal  Is  taken. 

The  equity  of  the  bill  as  for  a  settlement 
of  partnership  accounts  is  not  assailed.  The 
question  raised  by  tbe  demurrers  relates 
solely  to  the  propriety  of  the  bank  being  a 
party  defendant  thereto,  and  the  sufficiency 
of  its  averments  to  authorize  any  relief 
against  it  It  is  not  denied  that  W.  F.  May 
was  authorized  as  a  member  of  tbe  firm  to 
transfer  to  the  bank  the  proceeds  coming  to 
W.  F.  May  ft  Co.  under  the  contract  with  tbe 
brewing  company,  for  the  purpose  of  securing 
advances  to  be  obtained  from  the  bank  for 
tbe  completion  of  the  work.  Such  authority, 
however,  would  not  permit  the  pledging  of 
the  property  of  tbe  firm  to  obtain  money  for 
the  payment  of  May's  individual  debts  with- 
out tbe  consent  of  tbe  complainant  which 
is  denied  in  the  bill.  To  the  extent  that  tbe 
money  was  advanced  by  the  bank  nominally 
to  W.  F.  May  ft  Co.,  but  for  the  purpose  of 
enabling  May  to  pay  his  individual  debts, 
or  applied  with  its  concurrence  to  such  pur- 
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poae,  the  transfer  was  IneffectlTe  as  against 
complainant.  As  to  such  Indebtedness,  bow- 
ever,  It  would  operate  aa  an  equitable  trans- 
fer of  the  interest  of  May  in  the  proceeds  of 
the  contract,  wbiob  would  be  his  Interert 
utter  the  payment  of  the  partnership  debts 
and  the  settldnent  of  the  equities  between 
the  partners.  This  interest  of  May  in  the 
proceeds  of  the  contract,  the  security  of  the 
bank  for  the  payment  of  the  sums  applied 
to  the  payment  of  May's  individual  Indebted- 
ness, can  only  be  ascertained  upon  a  settle- 
ment of  the  partnership  accounts.  Repre- 
senting May's  interest,  the  bank  was  a  prop- 
er party  defendant  to  the  bill.  Halstead  v. 
Shephard,  28  Ala.  568.  To  the  extent  that 
the  assets  of  the  firm  are  held  by  the  bank 
for  the  payment  of  the  money  so  applied  to 
May's  Individual  debts,  they  are  held  to  the 
injury  and  wrong  of  complainant,  and  It  must 
be  considered  to  this  extent  as  holding  them 
subject  to  the  interest  of  complainant,  as 
found  upon  a  settlement  of  the  partnership 
accounts. 

The  demurrers  to  the  bill  were  properly 
overruled,  and  the  decree  of  the  court  be- 
low is  affirmed. 

HARALSON.  DOWDBLL,  and  DENSON, 
33.,  ooncnr. 


MOBILE  I/AND  IMF.  00.  v.  OASS  et  aL 

(Supreme  Court  of  Alabama,  April  6,  1904. 

On  Rehearing,  June  80,  1905.) 

1.  Corporations — ^Dexd  to  DiBEcroa. 

A  deed  by  a  corporation  to  a  director,  on 
resolution  of  the  directors,  the  grantee  partici- 
pating In  the  director's  meeting  and  being  neces- 
sary to  make  a  quorum,  while  not  void.  Is  void- 
able, though  there  was  no  fraud. 

2.  SaIO — ESTOFFKL. 

A  corporation  is  not  diarged  with  such  no- 
tice as  to  eatop  it  to  avoid  its  deed  of  lota  to  a 
director,  in  consideration  of  his  agreeing  to 
erect  bouses  on  half  of  them,  so  far  aa  con- 
cerns the  unimproved  lots,  because  the  houses 
were  erected  in  view  of  a  street  trom  which 
they  could  be  seen  by  some  of  the  directors  and 
stockholders,  and  the  grantee  told  one  of  the 
directors  that  some  of  the  lots  had  been  convey- 
ed to  him,  and  the  deed  was  recorded  in  the 
oonn^  where  a  minority  of  the  stockholders 
resided. 

8.   SAUR — ^RATinOATIOIT. 

A  resolution  of  the  board  of  directors  of  a 
corporation,  that  thev  repudiated  the  transac- 
tion with  a  director  whereby  lots  of  the  corpora- 
tion were  improperly  conveyed  to  him,  except  as 
to  such  of  the  lots  as  liad  been  sold  by  him  and 
one  wliich  be  liad  improved,  and  instructing  the 
attorney  of  the  corporation  to  commence  pro- 
ceedings for  recovery  of  the  property,  is  not  a 
partial  ratification  of  tlie  transaction,  preclad- 
log  the  corporation  from  rescinding  the  contract, 
but  is  a  repudiation  of  the  whole  transaction, 
with  an  omission  to  seek  recovery  of  certain 
lots  for  equitable  reasons. 
4.  EQOirr— Pukaoiho-Orrbral  and  Sprciai. 
Praters. 

Though  a  bill  by  its  averments  and  its 
spedal  prayer  seelu  to  have  deeds  declared  void 
ab  initio,  whereas  they  are  only  voidable,  yet 
a  right  to  have  them  canceled,  because  voidable, 
being  shown  by  the  averments  of  facts,  such 


relief  may  be  had  under  the  prayer  for  general 

relief. 

B.  COBPOBATIONS— AuTHOBrrr  OF  Attornet. 

The  prima  fade  authority  of  the  attorney 
of  a  corporation  to  sue  for  all  lots  conveyed  by 
it  to  a  director  is  overcome  by  the  resolution  of 
the  directors  repudiating  the  transaction  where- 
by lots  of  the  corporation  were  conveyed  to  the 
director,  except  as  to  sndi  of  the  lots  as  he  had 
sold  and  one  that  he  had  improved,  and  instruct- 
ing the  attorney  to  commence  proceedings  for 
the  recovery  of  "said  real  estate" ;  that  is,  the 
lots  other  than  those  excepted. 

Appeal  trom  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Suit  by  the  Mobile  Land  Improvement 
Company  against  H.  R.  Gass  and  others. 
From  an  adverse  decree,  complainant  ap- 
peals.   Reversed. 

This  action  was  commenced  by  the  Mobile 
Land  Improvement  Company  by  a  bill  in 
chancery  against  H.  R.  Oass,  and  was  subse- 
quently amended  so  as  to  make  several  par- 
ties who  purchased  the  land  involved  In  this 
suit  from  him  defendants.  The  bill  alleged 
that  the  complainant  was  a  corporation  un- 
der the  laws  of  Alabama,  and  that  the  de- 
fendant Oass  was  the  secretary  and  treasur- 
er of  the  company  and  also  a  director  from 
the  16th  day  of  April,  1889,  to  the  80th  day  of 
April,  1900 ;  that  some  of  the  directors  of  the 
company  resided  in  Michigan,  and  some  in 
Mobile,  Ala.,  and  that  the  residences  of 
the  stockholders  were  similarly  distributed; 
that  on  the  18th  day  of  November,  1896,  the 
board  of  directors  held  a  meeting  in  Flint, 
Mich.,  and  adopted  a  resolution  authorizing 
the  president  to  transfer  to  the  defendant 
Gass  three  parcels  of  land  belonging  to  the 
corporation,  each  having  a  front  of  50  feet 
on  Michigan  avenue,  upon  condition  that  he 
erect  upon  each  parcel  of  land  a  two-story 
dwelling  house  to  cost  at  a  fair  value  not 
less  than  $2,000,  and  tliat  no  deed  should 
be  given'  blm  until  be  had  begun  the  erec- 
tion of  a  bouse  on  the  land  covered  by  It 
It  alleges  that  the  resolution  as  spread  upon 
the  minutes,  however,  purported  to  grant 
five  parcels,  with  frontages  of  100  feet  each. 
Instead  of  three  lots,  of  land.  The  bill  al- 
leges that  there  was  present  at  said  meeting 
F.  A.  Piatt,  M.  P.  Cook,  I.  W.  Whitehead, 
and  the  defendant  H.  R.  Gass,  and  that,  ex- 
cept for  the  presence  of  said  Gass,  there 
would  not  have  been  a  quorum  of  the  dlrect- 
or&  It  alleges  that  defendant  took  posses- 
sion of  the  lands  described  in  the  resolu- 
tion as  spread  upon  the  minutes,  and  pro- 
ceeded to  erect  holkses  upon  them  with  his 
own  means;  that  when  the  bill  of  complaint 
was  filed  be  had  erected  a  house  upon  each 
of  four  of  the  parcels  of  land,  but  that  each 
house  only  occupied  a  space  of  60  feet  on 
Michigan  avenue;  that  all  of  the  houses  but 
one  had  been  disposed  of  to  other  defendants 
for  a  valuable  consideration  and  without 
notice,  and  that  said  Gass  had  never  ren- 
dered any  account  to  the  company  of  the 
profits  arising  from  the  sale  of  the  buildings 
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or  lots  npon  which  tbt^  were  erected;  that 
Gass  Crom  time  to  time  obtained  deeds  ex- 
ecuted by  the  company  through  F.  A.  Piatt, 
Ita  president,  and  himself,  as  secretary  of  the 
company.  The  bill  further  alleges  that  the 
company  had  not  compiled  with  the  provi- 
sions of  law  authorizing  It  to  hold  directors' 
meetings  outside  of  the  state,  and  that  In 
April,  1900,  the  stockholders  had  repudiated 
the  transaction,  and  had  demanded  the  can- 
cellation and  surrender  of  the  conveyances 
made  to  Gass.  The  bill  prays  that  the  de- 
fendant H.  R.  Gass  be  required  to  surrender 
the  deeds  made  to  him  Into  the  registry  of  the 
court  to  be  canceled,  but  that  by  its  decree  the 
court  protect  the  title  of  the  other  defend- 
ants, who  purchased  three  of  the  lots  In  con- 
troversy, and  for  general  relief.  The  bill  at- 
taches coplea  of  each  of  the  four  conveyances 
as  exhibits.  Each  of  these  conveyances  re- 
cites that:  "Whereas,  the  board  of  directors 
of  the  Mobile  Land  Improvement  Ciompany 
did,  at  a  meeting  in  the  dty  of  Mobile  on,  to 
wit,  the  leth  day  of  February,  1891,  adopt  the 
following  resolution,  viz:  'Be  it  resolved, 
that  the  lands  of  this  company  shall  be 
«old  as  opp<»'tunlty  may  afford  at  prices  sat- 
isfactory to  the  president  or  vice  president 
and  secretary  of  the  company,  and  said 
officers  are  authorized  to  make  deed  to  pur- 
chasers in  such  form  and  with  such  con- 
ditions and  covenants,  respectively,  as  they 
may  deem  proper.'  "  Each  conveyance  Is  ex- 
ecuted under  the  corporate  seal  of  the  com- 
pany. 

Decree  pro  confesso  was  rendered  against 
the  defendants  other  than  Gass,  but  the  de- 
foidant  Gass  answered  the  bill,  admitting 
the  corporate  capacity  of  the  company,  and 
that  it  had  power  to  purchase,  own.  Improve, 
rent,  or  sell  real  estate,  or  Interest  in  real 
estate,  to  construct  buildings  upon  real  estate, 
and  many  other  powers.  He  admitted  that 
the  appellant  had  purchased  a  large  body 
of  real  estate,  and  had  adopted  a  system  of 
by-laws  for  the  regulation  and  conduct  of  its 
affalTB.  He  also  admits  the  election  of  him- 
self as  secretary  and  treasurer  and  director 
of  the  company,  and  that  he  retained  these 
offices  down  to  the  30th  day  of  April,  1900, 
and,  further,  that  some  of  the  directors  re- 
sided in  Michigan,  and  some  in  Mobile,  Ala. 
The  defendant,  by  way  of  pleas  in  his  answer, 
sets  up  in  detail  a  number  of  meetings  of  the 
board  of  directors  held  by  the  company  In 
Michigan  prior  to  the  meeting  of  November 
18,  1896,  and  the  facfr  that  .many  matters 
of  importance  to  the  company  were  author- 
ized at  such  meetings,  and  further  shows  that 
practically  all  of  the  important  business  of 
the  company  was  conducted  through  meetings 
of  the  boards  of  directors  held  In  Michigan, 
and  that  this  was  well  known  to  all  of  the 
stockholders  of  the  company  prior  to  No- 
vember 18,  1896.  He  further  attaches  a 
map  of  the  lands  of  the  appellant,  and 
shows  that  they  were  vacant  lands  without 
houses  on  them,  and  constituted  an  open,un- 


fenced,  uncultivated  plain,  without  streets  or 
avenues  of  any  kind,  and  that  complainant 
purchased  this  tract  for  the  purpose  of  laying 
It  oS  into  city  lots  and  selling  them  as  residen- 
ces at  a  profit ;  that  it  had  the  lots  plotted  and 
advertised  extensively  for  sale ;  that  prior  to 
November  18,  1896,  the  company  had  this 
land  In  the  hands  of  sevexal  agents,  and  had 
been  making  strenuous  efforts  to  sell  as  many 
of  these  lots  as  it  could,  but  had  faUed  to 
make  any  sales;  that  all  of  the  stockholders 
thought  it  would  greatly  enhance  the  value 
of  the  property  and  facilitate  the  sale  of 
said  lots  to  get  some  one  to  build  upon  one 
or  more  of  them,  and  reside  there,  believing 
this  would  induce  others  to  purchase  lots  and 
build  residences  upon  them,  and  thereby 
greatly  enhance  the  value  of  the  entire 
property.  With  this  view  the  directors  at  a 
meeting  in  Flint,  Mich.,  In  April,  1901, 
authorized  their  president  to  enter  Into 
negotatlons  with  a  Mr.  King,  Mr.  Taylor, 
and  Mr.  Posey,  by  which  the  company  was 
to  give  them  one  lot  each  on  Michigan  avenue, 
and  to  build  a  plank  sidewalk  in  front  there- 
of, and  guaranty  the  extension  of  the  water 
mains  to  the  lots  selected,  if  they  would, 
within  a  specified  time,  put  buildings  on 
these  lots  to  cost  not  less  than  $2500, 
and  pay  ISO  towards  laying  the  water 
mains;  that  the  company  attempted  to  Induce 
these  parties  to  accept  the  lands  upon  these 
terms,  but  failed;  that  at  a  meeting  held 
March  7,  1893,  a  committee  that  had  been 
previously  appointed  reported  on  the  feasi- 
bility of  a  sale  of  400  lots  on  the  company's 
tract  on  Michigan  avenue,  and  recommended 
that  three  houses  should  be  erected  thereon 
at  a  cost  of  not  less  than  $11,000;  that 
each  purchaser  was  to  obtain  a  lot  without 
location,  and  that  the  location  should  then 
be  determined  by  lot,  so  that  three  of  the 
purchasers  would  obtain  a  house  and  lot  by 
his  purchase ;  that  the  sale  was  had,  but  the 
company  did  not  succeed  In  selling  any  of 
the  lots.  On  account  of  the  long-continued 
inability  of  the  company  to  dispose  of  any  of 
its  property  at  what  it  deemed  proper  prices, 
or  to  get  any  residences  constructed  thereon, 
the  matter  of  devising  some  method  to  facil- 
itate the  sale  of  lots  became  a  constant  sub- 
ject of  discussion  among  the  stockholders, 
and  some  time  In  1895  the  defendant  sug- 
gested to  some  of  the  directors  that,  to  locate 
residences  upon  the  property,  he  would  build 
at  his  own  expense,  and  dispose  of  to  bona  fide 
residents,  five  residences  upon  the  property. 
If  the  company  would  give  him  ten  lots,  or 
their  equivalents,  in  the  tract;  he  to  sell  the 
houses  without  profit  and  to  have  the  lots 
not  built  npon  as  compensation  toe  hia  work 
and  risk.  This  suggestion  was  considered 
by  all  of  the  directors  who  discussed  It  as 
the  most  feasible  plan  that  could  be  bur- 
gested  to  Increase  the  value  of  the  ccmpany's 
property,  but  the  suggestion  was  not  carried 
out  until  1896,  at  which  time  the  proposition 
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was  accepted  and  a  reaolntion  passed  giving 
him  10  lots  upon  the  terms  set  ont  in  the  bill 
of  complaint ;  that  the  action  of  the  board  of 
directors  In  entering  Into  the  agreement  was 
known  to  nearly  all  of  the  directors  of  the 
company  and  to  many  of  the  stockholders; 
and  that  the  defendant  spoke  to  a  number 
of  them  himself  about  the  matter.  In  the 
early  part  of  1897  he  commenced  the  erection 
of  a  house  upon  one  of  these  lots,  and  when 
.It  was  completed  he  took  photographs  of  it, 
and  showed  It  to  several  members  of  the 
directory.  He  sent  deeds  to  the  president  of 
tbe  company  for  the  parcel  of  land^upon 
which  this  home  was  erected,  consisting  of 
100  feet  front  on  Michigan  avenue,  and 
attir  the  deed  was  obtained  he  made  efforts 
to  sell  this  property  at  the  actual  cost  to  him 
of  the  building  without  any  compensation 
for  the  lot,  or  for  his  time,  trouble,  and  risk 
In  building  and  selling  tbe  property.  He 
Anally  sold  it  to  a  prominent  dtlzai  of 
Mobile,  who  occupied  it  as  his  residence.  As 
soon  as  he  succeeded  in  disposing  of  this 
building,  defendant  commenced  the  erection 
of  another  building  upon  another  of  the 
parcels  which  the  company  had  agreed  to 
conrey  to  him,  and  obtained  a  deed  for  that 
parcel,  and  when  that  building  was  com- 
pleted he  took  active  steps  to  dispose  of  it 
without  profit  to  himself,  and  succeeded  in 
■elllng  It  to  A  prominent  dtizoi,  who  made 
it  bis  home,  and  as  soon  as  he  did  so  he  im- 
mediately commenced  the  erection  of  still 
another,  building  upon  another  of  said  parcels, 
and  obtained  a  deed  to  that,  and  when  it  was 
completed  took  active  st^ie  to  sell  that 
building  without  profit  to  himself,  and  suc- 
ceeded in  selling  it  to  a  prominent  citizen, 
who  made  a  residence  of  it,  and  he  then  com- 
menced the  erection  of  the  fourth  building 
upon  another  parcel,  and  obtained  a  convey- 
ance of  that,  but  before  he  completed  that 
building  the  bill  of  complaint  in  this  case  was 
filed.  Each  of  said  buildings  was  so  situated 
that  they  could  be  seen  by  any  i)erson  passing 
complainant's  land,  and  so  as  to  be  seen  by 
any  person  passing  up  and  down  the  principal 
residence  street  in  the  city  of  Mobile.  Each 
of  said  buildings  cost  the  defendant  between 
$3,000  and  $4,000,  and  the  construction 
of  said  several  buildings  did  enhance  the 
value  of  the  entire  tract  of  land  nearly  100 
per  cent  over  what  it  would  have  been  worth, 
except  for  the  construction  of  said  buildings 
and  tbe  occupation  thereof  by  citizens  as  res- 
idences. The  answer  sets  up  that  sub- 
sequent to  that  several  meetings  of  the 
directors  and  of  the  stockholders  were  had 
without  repudiating  said  transaction,  but 
that  finally  it  was  resolved  by  the  board  of 
directors :  "That  they  repudiated  and  disaf- 
firmed the  transaction  heretofore  made  with 
H.  R.  Oass,  whereby  certain  property  of  the 
company  was  improperly  conveyed  to  said 
Gasa,  except  as  to  such  of  sold  lots  that  have 
been  sold  by  said  Gass,  and  except  as  to  lot  18, 


blodc  20.  The  attorn^  of  tbe  company  Is 
hereby  Instructed  to  commence  proceedings 
for  the  recovery  of  said  real  property,  if  said 
Oass  refuse,  upon  tbe  written  demand  of  the 
company,  to  reconv^  said  property  to  tbe 
company."  The  defendant  claims  that  under 
the  facts  set  up  in  bis  answer  the  company 
has  ratified  the  transaction  made  in  the 
first  instance,  and  that  in  addition  thereto  it 
has  allowed  Itself  to  become  estopped  from 
repudiating  the  same.  Several  portions  of 
the  answer  are  made  pleas  to  the  bill  of 
complaint 

Upon  the  submission  of  tbe  cause  for  a 
bearing  upon  the  sufficiency  of  tbe  pleas,  tbe 
court  rendered  a  decree  sustaining  said  pleas. 
Upon  the  final  submission  of  the  cause  upon 
the  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  denying  the  relief  prayed  for 
and  ordering  the  bill  dismissed.  The  com- 
plainant appealed,  and  assigned  as  error  the 
interlocutory  decree  of  the  chancellor  holding 
the  pleas  suflicient  and  the  rendition  of  the 
final  decree  denying  the  relief  prayed  for 
and  dismissing  the  bill. 

Henry  CSiamberlain  and  Mcintosh  &  Rich, 
for  appellant  Gregory  L.  ft  H.  T.  Smith,  for 
appellees. 

ANDERSON,  3.  While  tbe  deeds  sought  to 
be  canceled  pmport  to  have  been  authorized 
by  a  resolution  passed  at  a  meeting  In  Mobile 
in  tbe  year  1881,  it  is  an  undisputed  tact  that 
they  were  made  under  and  pursuant  to  a  res- 
olution of  a  bare  quorum  of  the  directors  at 
a  meeting  held  at  Flint  Mich.,  in  the  year 
1896.  Tbe  evidence  also  discloses  the  fact 
that  at  said  meeting  the  presence  of  and  the 
participation  therein  by  the  respondent  Gass 
was  necessary  to  constitute  a  quorum  and  to 
give  it  legal  vitality,  and  that  the  vote  of 
Gass  secured  the  passage  of  tbe  resolution. 
The  directors  of  a  corporation  are  the  trus- 
tees and  managing  partners,  and  the  stock- 
holders are  the  cestuls  que  trust  and  have  a 
Joint  Interest  in  all  of  tbe  property  and  ef- 
fects of  the  corporation.  Robinson  v.  Smith, 
S  Paige,  222,  232,  24  Am.  Dec.  212 ;  Cunning- 
ham V.  Pell,  6  Paige,  607 ;  Slee  v.  Bloom,  19 
Johns,  479,  10  Am.  Dec.  273.  "If  this  is  the 
relation,  then  the  rules  of  law  applicable  to 
purchases  by  agents  and  trustees  apply  to 
tbe  purchase  in  question.  There  is  a  mani- 
fest Impropriety  in  allowing  the  same  person 
to  act  as  the  agent  of  the  seller  and  to  be- 
come himself  the  buyer.  There  may  be,  in 
all  suCh  cases,  a  conflict  between  tbe  duty 
and  interest  Acting  for  himself,  Buell's  in- 
terest would  be  to  obtain  payment  Acting 
for  tbe  best  interests  of  tbe  corporation,  his 
disinterested  and  unbiased  convictions  of 
duty  might  be  to  advise  against  a  sale  of  the 
entire  property  to  one  creditor,  or  against 
any  sale  at  all.  It  Is  in  view  of  these  con- 
siderations that  'the  wise  p611cy  of  the  law 
bath  put  the  sting  of  a  disability  into  the 
temptation,  as  a  defensive  weapon  against 
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the  strength  of  the  danger  which  lies  In  the 
situation.'  Even  these  principles  would  not, 
In  my  Judgment,  apply  In  the  case,  If  there 
had  been  a  quorum  without  Buell.  Now  the 
purchase  of  property  by  an  agent  or  trustee, 
or  by  any  person  acting  In  a  fiduciary  capac- 
ity, is  not  void  ab  origlne  and  absolutely.  It 
Is  voidable  only.  It  is  made  subject  to  the 
right  of  the  principal  or  beneficiary,  in  a 
reasonable  time,  to  say  that  he  is  not  satis- 
fied with  it  It  ia  valid  in  equity,  as  well  as 
law,  unless  the  parties  interested  repudiate 
it,  or  complain  of  it;  and  these  may  set  it 
aside  without  showing  either  fraud  or  injury. 
Bank  of  Old  Dominion  t.  Dubuque  Ballroad 
Co.,  8  Iowa,  227,  74  Am.  Dea  802;  Davoue 
V.  Faming,  2  Johns.  Ch.  252 ;  Bostwlck  t.  At- 
kins, 8  N.  Y.  68,  60;  1  Parsons,  Cont  70, 
76,  and  case  in  note;  1  Lead.  Cases  in  Eiq. 
167;  MacGregor  t.  Gardner,  14  Iowa,  826, 
335.  As  the  principal  or  parties  interested 
may  confirm  the  sale,  a  mere  stranger  can- 
not make  the  objection  that  the  trustee  was 
the  purchaser,  or  that  the  sale  was  irregular. 
The  remedy  belongs  only  to  persons  who 
had  an  interest  in  the  property  before  the 
sale,  and  no  other  person  can  apply  to  set 
aside  the  sale.'"  Corey  v.  Wadsworth,  118 
Ala.  507,  608,  25  South.  603,  510,  44  L.  B.  A. 
766;  Hawley  t.  Cramer,  4  Cow.  717,  744; 
Edmondson  v.  Welsh,  27  Ala.  678;  Foster  v. 
Goree,  5  Ala.  428;  Hannah  t.  Carrlngton,  18 
Ark.  85;  Herbert  v.  Hanrlck,  16  Ala.  581; 
Greenleaf  v.  Queen,  1  Pet  138,  7  L.  Ed.  85 ; 
Hlllegassv.  Hlllegass,  6  Pa.  97;  Wlghtmanv. 
Doe,  24  Miss.  675.  The  directors  of  a  cor- 
poration are  its  agents.  Their  position  Im- 
plies that  confidence  la  reposed  in  them. 
The  duties  which  a  director  assumes  to  the 
corporation  and  the  stockholders  thereof  dls- 
quall^  him  from  binding  the  corporaton 
In  a  transaction  in  which  he  Is  already  In- 
terested. O'Conner  Mining  &  Mfg.  Co.  t. 
Coosa  Fiu-nace  Co.,  95  Ala.  614,  10  South. 
290,  36  Am.  St  Bep.  251.  In  the  case  at 
bar  we  find  the  respondent  Gass,  not  only 
a  director,  but  the  salaried  secretary  and 
treasurer,  of  the  company — not  only  inter- 
ested in  the  donation,  but  the  sole  donee. 
Could  there  be  a  stronger  appeal  for  equi- 
table relief,  in  the  absence  of  actual  fraud, 
the  existence  or  nonexistence  of  which,  we 
deem  unnecessary  to  discuss  in  order  to  ad- 
judicate this  controversy? 

We  do  not  think  the  complainant  is  estop- 
ped from  avoiding  these  conveyances  so  far 
as  they  pertain  to  the  undlsposed-of  lots. 
The  fact  that  the  houses  were  erected  in 
view  of  one  of  the  main  streets  of  Mobile, 
where  some  of  the  directors  and  stockholders 
may  have  seen  them,  or  that  Gass  told 
Chaudron  (one  of  the  directors)  that  some 
of  the  lots  had  been  conveyed  to  him,  or  that 
the  deeds  were  recorded  in  a  county  where 
a  minority  of  the  stockholders.  Including 
Gass,  resided,  was  not  sufficient  to  charge 
the  company  or  stockholders  with  such 
notice  as  would  bind  them  by  way  of  estop- 


peL  We  are  familiar  with  Uie  well-estab- 
lished rule  that  a  corporation  may  ratify 
directly  or  by  Implication  unauthorized  acts 
of  the  directors  or  agents,  and  that  there 
can  be  no  partial  ratification.  The  accept- 
ance of  the  fruits  of  an  unauthorized  act 
compels  an  acceptance  of  the  hardahips. 
But  the  evidence  does  not  establish  any  facts 
from  wliich  a  ratification  can  be  implied. 
On  the  other  band,  we  find  Cook  (one  of 
the  directors)  repudiating  the  matter.  Just 
as  soon  as  Piatt  informed  him  of  the  execu- 
tion of  the  fourth  deed.  Cook  and  White- 
head repaired  to  Mobile  within  a  short  time 
after  the  execution  of  said  fourth  deed,  and 
at  once  instigated  investigation,  rewgani^ 
ed  the  directory,  and  took  speedy  st^  to 
Inspect  the  records  and  bo<du  of  the  com- 
pany, which  had  been  under  the  exclusive 
control  and  in  the  possession  of  Gass  since 
the  meeting  at  Flint  An  efTort  was  made 
at  the  first  meeting  to  get  the  books.  At  the 
second  meeting  an  attorney  was  appointed 
to  investigate  the  acts  of  the  said  Gass  and 
report  to  the  company.  At  the  third  meet- 
'ing,  possibly  after  the  attorney  had  reported, 
we  find  the  directors  repudiating  and  dls- 
afflrming  the  conveyances  of  the  said  Gass, 
except  as  to  the  part  he  had  sold  to  innocent 
purchasers,  and  lot  18,  upon  wlilch  he  had 
made  valuable  improvements,  and  anthmized 
the  attorney  to  institute  proceedings  at  once 
in  case  Gass  refused  upon  demand  to  recon- 
vey  the  lots.  The  fact  that  they  did  not  re- 
pudiate the  conveyances  as  to  son^e  of  the 
lots  did  not  make  the  omission  of  'said  lots 
a  partial  ratification  of  the  transactions,  so 
as  to  preclude  the  company  from  rescind- 
ing the  contract  The  resolution  clearly  re- 
pudiated the  transaction,  but  for  equitable 
reasons  omitted  three  lots  sold  to  innocent 
purchasers  and  one  upon  which  respond- 
ent Gass  had  erected  valuable  improvements. 
The  chancellor  erred  in  holding  that  the 
pleas  were  sufiJdent  and  in  dismissing  the 
bllL 
Beversed  and  remanded. 

McCLELLAN,  O.  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concur. 

On  Behearlng. 

ANDEBSON,  J.  Counsel  for  respondent 
contends  that  the  opinion  in  this  case,  while 
sound  in  law,  is  based  upon  a  theory  foreign  to 
the  one  advanced  by  the  bill  of  complaint  It 
Is  true  the  bill  by  its  averments  and  in  the 
prayer  for  specific  relief  seeks  to  have  the  deeds 
declared  void  ab  initio.  The  bill,  however,  sets 
out  facts  which  have  been  established  and 
which  are  sufficient  to  enable  the  complainant 
to  avoid  the  deeds  upon  its  timely  elec- 
tion. The  resolution  could  not  have  been 
passed  without  the  vote  of  and  participation 
of  the  defendant  in  the  meeting.  The  bill  also 
avers  in  paragraph  6  that  the  respondent  "in 
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«tt»  violation  of  his  trust  as  a  director  of 
said  company  and  as  secretary  and  treasarer 
ttiereof,  and  in  disregard  of  his  fidndaiy 
relationship,  procured  said  conveyances." 
The  bill  by  Its  averments  shows  that  the 
transaction  was  voidable,  and  the  relief 
can  be  had  nnder  the  general  prayer.  "Un- 
der a  prayer  for  general  relief,  a  party 
cannot  recover  a  claim  distinct  from  that 
demanded  by  the  bill."  Bnt,  while  the  com- 
plainant may  not  be  entitled  to  the  relief 
spedflcally  prayed  for,  he  may,  nnder  a  gen- 
eral prayer,  obtain  any  other  specific  relief 
consistent  with  the  case  made  by  the  bilL 
Beach  <»  Modem  Equity  Practice,  {  91.  "If 
the  facts  which  he  states  are  broad  enough 
to  give  him  relief,  it  matters  not  how  narrow 
hlB  prayer  may  be.  If  bis  bill  contains  a 
prayer  for  general  relief."  Hill  v.  Beach, 
12  N.  J.  Bq.  81-8&  Even  If  the  special 
prayers  were  such  that  no  relief  could  -be 
granted  under  than,  the  court  undo:  the 
general  prayer  may  grant  an  appropriate 
relief  consistent  with  tiie  case  made  by  the 
bllL  Annln  v.  Annln,  24  N.  J.  Eq.  184.  Here 
we  have  a  bill  seeking  to  cancel  deeds  upon 
the  primary  Idea  that  they  are  void,  with 
the  averments  of  facts  sufficient  to  enable 
the  complainant  to  cancel  them  because 
voidable,  with  a  prayer  for  general  relief. 
The  cancellation  of  the  deeds,  because  void- 
able. Instead  of  void,  would  not  be  inconsistent 
with  the  case  made  by  the  bill,  or  distinct 
from  the  relief  demanded  by  the  bill.  The 
bill,  however,  falls  to  offer  to  do  equity  as 
to  lot  18,  as  there  Is  no  offer  to  compensate 
respondent  tar  the  improvements.  Besides, 
the  resolution  repudiating  the  transaction 
omitted  the  lots  sold  and  lot  18,  and  instruct- 
ed the  attorney  to  commence  proceedings  for 
the  recovery  of  said  real  estate  (meaning  all 
bnt  that  excepted,  and  which  exception  con- 
tained lot  18).  As  a  rule  the  bringing  of  a 
suit  Implies  prima  facie  the  authority  of  the 
attorney,  but  this  resolution  overcomes  the 
prima  fade  authority  of  the  attorney  to  sue 
for  this  lot  18,  and  in  the  absence  of  any 
other  proof  we  must  hold  that  the  bill  was 
not  authorised  as  to  lot  18. 

The  rehearing  is  denied,  but  the  opinion 
Is  modified  to  the  extent  of  holding  that  the 
complainant  Is  not  entitled  to  relief  as  to 
said  lot  18,  and  is  entitled  to  a  cancellation 
of  the  conveyances  as  to  the  unimproved  lots, 
«r  to  ao  much  thereat  as  was  not  conveyed 
to  a  boaa.  fide  purchaser  before  this  bill  was 
filed.  The  decree  of  the  chancellor  Is  re- 
voked, and  the  cause  is  remanded,  in  order 
that  he  may  render  a  decree  In  conformity 
with  this  opinion. 

Reversed  and  remanded,  and  rehearing 
denied. 

UcCLELLAN,  0.  J.,  and  TYSON  and 
SIMPSON,  JJ„  CfHicur. 


AMERIOAN     ICB     &     INDUSTRIES     CO. 

et  al.  V.  OBANE. 
(Supreme  Court  of  Alsbams.    Feb.  16,  1006.> 

COBPOKAXIOIIS— ISSUK  OV  BONDB  —  lH  JUNC- 
TION. 
Under  Const.  S  234,  and  Code  1896,  S  1270, 
providing  that  no  corporation  shall  issue  stock 
or  bonds,  except  for  money,  labor  done,  or  prop- 
erty actually  received,  where  the  directors  of  a 
corporation  havo  voted  to  issue  $1(X),(X)0  of 
bonds,  and  it  appears,  as  alleged  by  the  bill  of 
a  stockholder,  that  the  debt  of  the  corporation  is 
only  $50,(X)0,  and  that  it  is  making  a  profit  in 
excess  of  expenses,  and  it  is  admitted  as  alleged 
that  it  was  the  purpose  to  distribute  the  $SO,0(X> 
of  bonds  in  excess  of  the  debt  among  the  stock- 
holders, on  their  consent  being  obtained,  though 
it  ia  stated  by  way  of  denial  that  improvements 
not  specified  were  contemplated,  and  that  there 
was  no  present  parjjose,  tm  account  of  the  un- 
favorable condition  of  the  money  market,  to 
iBsne  bonds,  it  is  not  error  to  enjoin  issue  of 
bonds  in  excess  of  $30,000. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  U  l£t2-1836.] 

Appeal  from  Chancery  (jourt,  Jefferson 
County;  John  O.  Carmichael,  Chancellor. 

Suit  by  S.  F.  Crane  against  the  American 
loe  &  Industries  Company  and  others.  De- 
cree for  complainant  Defendants  appeal. 
Affirmed. 

The  defendants  demurred  to  the  bill  on  the 
following  grounds:  (1)  That  so  far  as  said 
bill  of  complaint  shows,  it  appears  that  the 
complainant  is  the  only  stockholder  who 
complains  of  said  proposed  action  of  the  cor- 
poration, and  that  the  said  injury  to  the  com- 
plainant will  be  slight  and  inconsiderable, 
and  will  affect  all  stockholders  alike.  (2) 
That  said  bill  of  complaint  fails  to  show  any 
transaction  on  the  part  of  the  defendant  that 
is  wrongful  and  lllegaL  (8)  That  so  far  as 
said  bill  of  complaint  shows,  the  complain- 
ant would  have  full  right  of  action  against 
any  or  all  of  said  directors  who  might  be 
guilty  of  misconduct  or  malfeasance  in  office. 
(4)  That  If  the  court  should  grant  the  per- 
manent injunction  prayed  for  In  said  bill  of 
complaint,  the  said  corporation  would  be 
hopelessly  crippled  from  using  at  least 
$60,000  of  possible  assets  as  a  basis  for  ac- 
quiring such  other  amounts  as  will  be  used 
for  perfectly  legitimate  purposes.  (6)  That 
said  bill  of  complaint  fails  to  show  that  said 
contemplated  action  on  the  part  of  said  di- 
rectors would  inflict  a  great  and  Irrep- 
arable injury  on  the  complainant's  Interest 
in  said  corporation.  (6)  That  said  bill  of 
complaint  is  without  equity. 

The  defendant  also  moved  to  dismiss  the 
bill  for  want  of  equity,  and  also  moved  to 
dissolve  the  temporary  Injunction,  which  was 
issued  upon  the  filing  of  the  bill,  upon  the 
ground  that  said  bill  was  without  equity. 

Upon  the  submission  of  the  cause  upon  the 
motions  and  demurrer,  the  chancellor  render- 
ed a  decree  overruling  each  of  said  motions 
and  ovwrullng  the  demurrer. 
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Dill  &  Allen,  for  .appellants.  Leadbeater 
Sc  Johnston,  ter  appellee. 

HARALSON,  J.  The  defendant  company, 
ea  la  alleged  in  the  bill,  wea  Incorporated 
with  a  capital  stock  of  $100,000.00,  dirided 
Into  1,000  shares  of  $100.00  each,  of  which 
the  complainant  was  the  owner  of  fifty 
shares. 

The  bill  charges  in  substance,  that  three  of 
the  directors  of  said  cori>oration, — Drake, 
Eben  and  Wright, — proposed  to  complainant, 
on  the  9th  day  of  April,  1904,  that  he  should 
consent  to  an  issue  of  a  $100,000.00  of  the 
bonds  of  said  corporation, — to  be  secured  by 
a  mortgage  on  its  property, — in  excess  of  the 
amount  of  its  outstanding  obligations  of 
$50,000.00,  such  excess  to  be  deliyered  to  and 
used  by  the  stockholders  for  their  own  bene- 
fit, which  proposition  was  not  accepted  by 
complainant;  that  they  caused  notice  to  be 
given  of  a  meeting  of  the  stockholders  to  be 
held  in  the  2l8t  day  of  May,  1904,  for  the 
purpose  of  electing  a  board  of  directors  and 
considering  the  proposition  to  Issue  $100,- 
000.00  of  six  per  cent  15  year  gold  coupon 
bonds,  to  be  secured  by  a  deed  of  trust  on  all 
the  properly  of  said  company,  which  meeting 
complainant  states,  on  information  and  be 
lief,  was  not  called  as  provided  by  the  by- 
laws of  said  corporation. 

It  is  further  alleged,  that  said  meeting  was 
held,  a  new  board  of  directors  was  elected, 
leaying  complainant  out  of  the  board,  which, 
it  is  alleged  was  done  on  account  of  his  op- 
position to  the  Issue  of  said  txAds,  and  reso- 
lutions were  adopted  in  said  meeting,  which 
complainant  opposed  as  being  illegal,  reciting 
that  the  company  was  Indebted  to  varloas 
persons  In  the  sum  of  $50,000.00 ;  that  it  was 
desired  to  provide  for  this  indebtedness  and 
for  further  improvements  of  the  company's 
property,  "and  for  such  other  purposes  as  the 
board  of  directors  may  deem  expedient,"  and 
resolving  that  the  company  be  authorized  to 
Issue  $100,000.00  of  six  per  cent  16  year  gold 
bonds,  interest  payable  semi-annually,  and 
that  it  should  take  steps  to  have  said  bonds 
prepared  and  executed  at  once ;  to  secure  the 
payment  of  which,  the  president  and  secre- 
tary were  directed  to  execute  to  a  trust  com- 
pany a  mortgage  conveying  all  the  real  and 
personal  property  of  the  said  company. 

It  is  averred,  that  the  indebtedness  of  the 
company  did  not  exceed  $50,000.00,  a  great 
part  of  which  was  not  due,  and  none  of  it 
pressing;  that  the  property  of  the  company 
was  worth  $100,000.00;  that  It  was  wholly 
unnecessary  to  borrow  money  to  carry  on  the 
business  of  the  company,  which  was  yielding 
a  handsome  profit ;  that  no  further  improve- 
ments were  necessary,  and  none  contemplated 
to  be  then  made,  and  complainant  was  In- 
formed that  the  remainder  of  said  bonds, 
after  reserving  the  number  to  secure  the  in- 
debtedness, was  to  be  given  to  the  stock- 
holdera  for  their  own  use  and  benefit    It  was 


further  alleged,  that  said  directors  were 
about  to  issue  $100,000.00  of  bonds  and  to 
give  a  mortgage  cm  the  company's  property 
to  secure  the  same. 

The  answer  admits  that  the  business  of 
the  corporation  defrayed  its  expenses  and 
yielded  a  profit  and  by  way  of  a  gen»'al  denial 
states,  that  further  improvMnents  on  the  plant 
were  contemplated,  but  it  did  not  state  what 
such  improvements  were.  It  did  not  deny 
but  admitted,  that  it  was  stated  by  directors, 
that  after  all  ATiwttng  indebtedness  had  been 
secured,  the  remainder  of  said  bonds  would 
be  given  to  the  stockholders  for  their  indi- 
vidual benefit,  yet  there  was  no  Intention  on 
the  part  of  the  directors  to  do  so  without  the 
consent  of  each  stockholder.  It  is  also  denied 
that  there  was,  at  the  time  of  the  answer,  a 
present  purpose  to  issue  any  amount  of 
bonds,  on  account  of  the  unfavorable  condi- 
tion of  the  money  market  They  also  deny 
that  complainant  was  turned  out  of  the  di- 
rectory because  of  his  opposition  to  the  issu- 
ance of  said  bonds. 

An  injunction  was  granted  enjoining  de- 
fendants from  issuing,  as  prayed  in  the  bill, 
more  than  60  bonds  of  the  denomination  of 
$1,000.00  each,  and  from  executing  a  mortgage 
on  the  property  of  the  company  to  secure  a 
greater  indebtedness  than  said  sum,  etc. 

The  defendant  demurred  to  the  bill  and 
moved  to  dismiss  it  for  want  of  equity.  Said 
motion  and  the  demurrer  were  overruled. 

The  Constitution  provides  (section  234) 
that  "no  corporation  shall  issue  stock  or 
bonds  except  for  money,  labor  done^  or  prop- 
erty actually  received;  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void." 
Section  1270  of  the  C!ode  of  1896  contains 
the  same  provision  as  to  the  Issuance  of  stock 
and  bonds. 

In  this  case  it  is  not  denied  that  it  was  the 
purpose  of  the  directors,  as  admitted  by 
some  of  them,  to  issue  the  bonds  to  secure  the 
indebtedness,  and  to  distribute  those  ronaln- 
ing, — about  $50,000.00  worth, — to  the  stock- 
holders, conditioned  as  is  stated,  in  securing 
the  consent  of  the  stockholders.  They  deny, 
however,  that  such  was  their  purpose  at  the 
time  of  making  their  answer.  The  fact  is  un- 
disputed, that  the  indebtedness  of  the  com- 
pany was  about  $50,000.00,  and  none  of  It  was 
pressing,  and  that  the  company  was  making 
a  profit  over  all  current  expenses.  It  Is  also 
true,  that  complainant  was  turned  out  of  the 
directory,  shortly  after  he  opposed  the 
scheme  of  Issuing  bonds  to  be  divided  among 
the  stockholders,  and  it  is  not  stated,  if  that 
were  important  that  any  improvements  were 
in  immediate  contemplation  of  being  made. 
The  allegation  of  such  as  are  referred  to 
might  be  true,  and  yet  such  Improvemaits 
might  never  be  made.  For  this  $50,000.00  of 
bonds,  proposed  to  be  issued,  above  the  in- 
debtedness of  the  company,  no  money  bad 
been  received  or  was  due.  If  Issued,  the  act 
of  so  doing,  would  haVe  been  'directly  against 
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the  Constitution  and  statute,  providing  that 
no  corporation  shall  iasne  bonds  except  for 
money  received,  and  making  them  void  If  so 
Issued.  The  issuance  of  Bto(^  and  bonds  ex* 
cept  for  money  are  alike  prohibited  in  the 
same  clause  of  the  Constltation  and  statute. 
As  to  issuing  stock  contrary  to  these  provi- 
sions, this  court  uses  language  as  applicable 
as  if  spoken  concerning  the  unlawful  Issue  of 
bonds:  "It  behooves  constituted  authority  to 
ke^  -wen  abreast  with  the  many  Inventions 
which  modern  cupidity  has  wrought  out,  and 
which,  perhaps,  more  than  any  other  agency, 
have  called  into  exercise  pernicious  princi- 
ples, which  threaten  the  overthrow  of  organ- 
ized government  In  this  highly  conserva- 
tive, yet  restraining  spirit,  the  principle,  con- 
Ktitntlonal  and  statutory,  on  which  this  case 
mainly  hinges,  bad  its  origin  and  finds  its 
jnstlflcation.  Let  us  not,  by  timid  intecpre- 
tatlon,  impair  the  strengfth  of  this  bulwark, 
erected  by  our  Cionstitutlon-makerB  against 
the  frauds  which  have  become  the  reproach 
of  the  age  we  live  in."  Fltzpatrick  v.  Dip- 
patch  FubUshing  Co.,  88  Ala.  607,  2  South. 
727. 

Again  it  is  said:  '"The  constitutional  provi- 
sion in  question  operAteB  to  Invalidate  evi- 
dences of  indebtedness  when  there  is  in  fact 
no  debt;  to  require  every  issue  of  stocks  or 
bonds  of  private  corporations  to  r^reaent 
substantial  values  received  by  the  corpora- 
tions ;  to  impose  upon  those  charged  with  the 
disposition  of  corporate  securities  the  duty  to 
procure  therefor  a  fair  and  reasonable  equiv- 
alent in  money,  labor  or  property,  actually 
contributed  to  the  corporation.  •  •  •  The 
negotiation  of  bonds  must  be  a  real  transaction 
carried  through  to  promote  legitimate  corpo- 
rate purposes,  and  not  a  mere  trick  or  device 
to  evade  the  law  and  impose  greater  obliga- 
tions upon  the  corporation  than  there  is  any 
occasion  for  it  to  assume  in  order  to  obtain 
the  consideration  received  therefor."  Nelson 
V.  Hubbard,  06  Ala.  2S0,  251,  11  South.  428, 
432.  17  L.  R.  A.  375. 

It  would  seem  under  these  conditions,  con- 
sidering the  relative  degree  of  injury  or  bene- 
fit to'  the  complainant  and  defendant,  which 
may  follow  from  the  continuance  of  the  In- 
junction on  the  one  hand,  or  Its  dissolution 
on  the  other,  the  chancellor,  even  if  the  dls- 
sointlon  or  contlnnance  of  the  Injunction 
were  a  matter  of  doubtful  propriety,  might 
well  have  concluded  that  less  damage  or  In- 
justloe  would  result  from  its  continuance 
than  from  its  dissolution. 

The  decree  of  the  court  must  be  affirmed. 
Mabel  Mining  Go.  v.  Pearson  Coal  &  Iron  Co., 
121  Ala.  667,  25  South.  754. 

Afllrmed. 

McCLELLAN,  0.  X,  and  DOWDBLL  and 
DENSON,  JJ.,  concur. 


CHILDBRS  V.  SHEPHERD,  Jndge. 
(Supreme  Court  of  AlRbsmw.    Jan.  18,  1905.) 

1.  Newspapbbs  —  Sfxoiai,    Laws— Noticx — 

PDBUOATION— AlTIDAVIT. 

Ah  affidavit  of  publication  of  notice  of  an 
application  for  the  passage  of  a  special  law, 
headed  "Stan  of  Alabama,  Walker  County,'* 
and  referring  to  the  name  of  the  paper  in  which 
the  notice  was  published,  as  the  "Mountain 
Eagle,  published  at  Jasper,  In  said  county  of 
Walker,^'  and  further  stating  that  the  notice 
was  published  for  four  consecutive  weeks  in 
such  newspaper  referred  to  in  the  affidavit,  was 
not  objectionable  on  the  ground  that  it  did  not 
state  the  name  of  the  newspaper  and  the  name 
of  the  county  in  whidi  the  paper  was  published. 

2.  Statdtes— NoTicK  ofPttblioation— Pboof. 

The  pasting  of  a  newspaper  clipping  of  a 
proposed  special  act,  as  published  in  a  news- 
paj>er,  as  required  by  Const.  1 106,  on  the  legis- 
lative journal,  with  a  typewrlttoi  copy  of  the 
affidavit  of  the  publisher  of  the  paper  in  wbidi 
the  same  was  published,  constituted  a  sufficient 
spreading  of  the  notice  and  proof  on  the  Journal. 
8.  Sakk. 

Where  the  original  Journal  of  the  Senate 
of  the  last  day  of  the  seaaion,  at  the  end  of  all 
its  proceedings,  including  a  spreading  thereon 
of  the  notices  and  proof  of  notices  of  local  bills. 
Including  the  bill  in  question,  showed  the  final 
adjournment  of  the  Legislature,  certified  by  its 
president  and  attested  by  its  secretary,  it  affirm- 
atlvelv  appeared  that  the  journal  was  complet- 
ed before  Anal  adjournment  of  the  legislature. 

4.  Savb— Joint  Resolutions— CoiiPLBtiOH 
OF  Lboisijitivi  Joubnaxs. 

Where  a  joint  resolution  of  both  houses  of 
the  Legislature  was  adopted  on  the  last  day  of 
the  session,  which  authorised  the  spreading  on 
the  journal  of  each  house  the  proof  by  affidavit 
of  the  publication  of  all  local  bills  passed  by 
the  Legislature  at  that  session,  such  resolution 
was  sufficient  to  authorise  the  spreading  of 
proof  of  publicatl<w  of  such  notice  by  affidavit, 
etc.,  after  the  adjournment  of  the  Legislature. 

5.  Intoxicating   Liquobs— Dibfensabt  Act 
—  CoNSTiTnnoNAi,  Law  — Special  Pbivi- 

LEOES. 

Act  March  8. 1903  (Loc.  Acta  1903,  p.  187), 
authorizing  all  incorporated  towns  and  cities 
In  W.  county  to  establish  and  operate  a  dis- 
pensary or  dispersaries  therein  for  the  buying 
and  selling  of  liquors,  etc.,  is  not  invalid-  as 
granting  to  towns  and  cities  in  such  county  the 
exclusive  privilege  of  selling  intoxicating  liq- 
uors, in  violation  of  Const  i  22. 

6.  Same— Legislative  Powebs— Exebcisk. 

Act  March  3,  1903  (Loc.  Acts  1903,  p.  137), 
authorizes  cities  and  towns  of  W.  county  to 
establish  and  operate  dispensaries  therein ;  and 
section  11  (page  142)  provides  that  the  act  shall 
not  repeal  the  dispensary  act  passed  at  the  same 
session  of  the  Legislatore  for  precinct  6  of  W. 
county  until  January,  1904,  and  not  then  un- 
less the  act  in  the  meantime  has  been  ratified 
by  a  majority  of  the  qualified  voters  of  the 
county  voting  at  the  election  authorized  by  sec- 
tions 19  and  20  (pages  143,  144)  of  the  act. 
Held,  that  the  act  was  not  unconstitutional,  in 
that  section  11  authorized  the  people  of  the 
county  to  repeal  existing  laws  on  the  subject  of 
intoxicating  liquors  in  conflict  with  the  act;  the 
Legislature  being  authorized  to  pass  an  act  to 
take  effect  on  the  ratificatitHi  of  the  same  by 
the  people  of  a  county  or  district  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {|  115-122;  vol. 
29,  Cent.  Dig.  Intoxicating  Llquots,  i  16;  vol. 
44,  CJent  Dig.  Statutes,  {  340.] 
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7.  Statutes— CoHDmoHAi  ON  FdttjbeEvkwt. 
The  Legislature  haa  power  to  pass  a  valid 
statute,  to  take  effect  on  the  happeninx  of  a 
future  event 

Appeal  from  Circuit  Court,  Walker  Oounr 
ty;  James  J.  Ray,  Judge. 

Petition  by  8.  J.  Cbllders  for  a  writ  ot 
mandamus  against  James  W.  Sbepberd,  as 
judge  of  probate  of  Walker  county,  to  com- 
pel blm  to  issue  to  petitioner  a  license  as  a 
retail  liquor  dealer.  From  an  order  deny- 
ing tbe  writ,  petitioner  appeals.    AfSrmed. 

It  was  averred  in  tbe  petition,  tbat  tbe  pe- 
titioner bad  applied  to  tbe  said  James  W. 
Sbepberd,  as  probate  Judge  of  said  county, 
for  a  license  to  retail  spirituous,  vinous  and 
malt  liquors  In  tbe  corporate  limits  of  tbe 
town  of  Jasper;  tbat  be  bad  complied  with 
tbe  law  in  tbat  be  bad  presented  at  tbe  same 
time  wltb  bis  application,  a  recommendation 
in  writing,  signed  by  20  respectable  free- 
holders and  faousebolders,  residing  wltbin 
tbe  corporate  limits  of  said  town,  wbo  cer- 
tified tbat  tbe  petitioner  was  a  man  of  good 
moral  character,  and  in  all  respects  a  proper 
person  to  be  licensed  as  a  retail  liquor  deal- 
er, and  tbat  be  bad  tendered  to  tbe  Judge  of 
probate  tbe  amount  of  money  required  to  be 
paid  for  obtaining  a  license;  but  tbat  said 
James  W.  Sbepberd,  as  such  Judge  of  probate, 
bad  refused  and  declined  to  issue  to  him  such 
license.  The  resi)ondent  waived  the  Issuance 
of  the  rule  nisi  or  other  notice,  and  filed 
bis  answer  admitting  the  allegations  of  tbe 
petition  as  to  application  for  license  as  alleg- 
ed, and  its  refusal.  Respondent  further  al- 
leged that  be  refused  to  issue  tbe  license  for 
tbe  reason  tbat  tbe  sale  of  spirituous,  vinous 
and  malt  liquors  as  proposed  by  the  petition- 
er, was  and  Is  prohibited  by  law;  tbat  on 
tbe  8d  of  March,  1903.  an  act  of  tbe  Legis- 
lature of  Aabama,  was  approved,  entitled 
"An  act  to  authorize  all  Incorporated  towns 
and  cities  in  Walker  county  to  establish  and 
operate  a  dispensary  or  dispensaries  in  such 
Incorporated  towns  or  cities  for  tbe  purpose 
of  buying  and  selling  spirituous,  vinous  and 
malt  liquors,  and  to  provide  for  the  distribu- 
tion of  certain  profits  arising  therefrom,  and 
to  further  regulate  or  prohibit  tbe  sale  of 
Bucta  liquors  in  said  County,  upon  tbe  casting 
of  a  majority  vote  in  favor  of  said  dispensa- 
ries, at  an  election  to  be  held  In  said  county 
on  Tuesday,  tbe  4th  day  of  August,  1903" 
(Loa  Acts  1903,  p.  137),  and  which  act  was 
made  a  part  of  said  answer. 

The  petitioner  replied  to  the  answer  of 
the  respondent,  and  answered  tbat  the  said 
act  set  out  in  said  answer  was  never  law- 
fully adopted  by  the  Legislature  of  Alabama, 
and  tbat  the  said  act  Is  unconstitutional,  null, 
and  void;  that  no  lawful  or  authorized  elec- 
tion was  held  in  said  county  of  Walker  on 
Tuesday,  the  4tb  day  of  August,  1903,  but 
ttiat  any  election  held  in  said  coimty  under 
tbe  said  act  was  unauthorized,  unlawful,  un- 
constitutional, null  and  void. 


Emmett  O'Neal  and  Tbos.  R.  Roulhac,  for 
appellant  W.  C.  Davis  and  W.  L.  Martin, 
for  appellee. 

HARALSON,  3.  It  is  admitted  by  counsel 
for  petitioner  tbat  "the  sole  question  raised 
by  tbe  record  Is  whether  the  act  wUtti  au- 
thorized dispensaries  in  Walker  county  upon 
its  ratification  by  a  popular  vote  and  the  elec- 
tion held  imder  its  provisions,  was  constlta- 
tlonal." 

So  far  as  what  occurred  in  the  House 
of  Representatives  where  the  act  originated  is 
concerned,  it  cannot  be  successfully  contended 
tbat  there  was  anything  done  or  omitted, 
which  subjected  It  to  constitutional  infirm- 
ity. Tbe  bill  in  question  was  Introduced,  ac- 
companied by  notice  and  proof  of  notice, 
such  as  is  required  by  section  106  of  the  Con- 
stitution. Tbe  notice  given  consisted  of  tbe 
publication  in  full  of  the  bill  Itself,  together 
with  its  title,  accompanied  by  the  following 
affidavit:  "Tbe  State  of  Alabama,  Walker 
County.  Before  me,  Sheriff  Lacy,  register 
in  chancery  In  and  for  said  county,  this  day 
personally  came  J.  G.  Norwood,  known  to  me 
to  be  tbe  editor  and  manager  of  tbe  Mountain 
Eagle,  a  newspaper  published  in  Jasper,  in 
said  county,  who  being  by  me  duly  nrora, 
deposes  and  says,  that  tbe  attached  notice 
to  authorize  all  Incorirarated  towns  and  cit- 
ies in  Walker  county  to  establish  and  oper- 
ate a  dispensary  or  dlqjensaries  in  such  incor- 
porated towns  or  cities,  was  published  once 
a  we^  for  four  consecutlTe  weeks  in  said 
newspapra  before  tbe  making  of  this  affida- 
vit" 

Tbe  criticism  of  counsel  that  this  affidavit 
does  not  state  the  name  of  the  newspaper, 
and  tbe  name  of  the  county  in  which  said 
papa:  was  published,  is  without  merit  Tbe 
affidavit  Is  beaded,  "State  of  Alabama,  Walk- 
er county,"  and  refers  to  tbe  name  of  the 
paper  in  which  it  was  published  as  tbe  Moun- 
tain Eagle,  published  at  Jasper  in  said 
county  of  Walker,  and  it  furtber  states,  tbat 
tbe  notice  was  published  for  four  consecutive 
weeks  in  said  newspaper,  referred  to  in  the 
affidavit, — the  Mountain  Eagle,  published  at 
Jasper  in  said  county.  It  thus  appears,  tbat 
tbe  notice  and  proof  of  notice  were  sufficient ; 
and,  the  bill,  with  such  notice  and  proof, 
was  duly  passed  by  tbe  House. 

After  the  passage  of  tbe  bill  in  the  Honse, 
tbat  body  caused  it  to  be  sent  to  the  S^iate. 
wltb  tbe  message  tbat  "tbe  House  has  origi- 
nated and  passed  tbe  following  bills  and  order- 
ed the  same  sent  to  tbe  Senate  without  en- 
grossment" Among  the  number  was  the 
bill  in  question,  its  transmission  being  ac- 
companied with  the  statement,  'Said  bill  is 
accompanied  by  legal  notice  and  proof  and 
which  notice  and  proof  appears  in  the  House 
Journal  as  required  by  law." 

The  original  Jomrnal  plainly  shows  that 
after  proof  by  affidavit  of  tbe  notice  of  the 
proposed  law  was  exhibited  to  tbe  House. 
where  the  measure  originated,  it  was  also 
exhibited  to  the  Senate,  along  with  the  bill 
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whoi  It  was  transmitted  wlthoat  engrosa- 
ment  to  the  latter  body.  The  bill,  as  orlgi- 
nally  Introduced  Into  the  House,  passed  the 
Senate  on  the  26th  of  February,  1903.  The 
Journal  also  shows  that  the  notice  and  proof 
thereof  were  spread  at  length  on  the  Jour- 
nal of  the  Senate. 

It  is  said  that  the  entries  of  this  notice 
and  proof  consisted  of  a  newspaper  clipping 
of  the  bill  In  question,  pasted  on  the  Jour- 
nal together  with  a  typewritten  copy  of  the 
said  affidavit  of  the  publisher  of  the  Moun- 
tain Eagle,  also  pasted  thereon.  That  this 
was  such  a  spreading  of  the  notice  and  proof 
upon  the  Journal,  as  complies  with  the  law, 
was  held  In  the  case  of  Dudley  t,  B^tzpatrick 
(at  the  present  term)  39  South.  88^ 

It  is  again  objected  that  this  entry  was 
made  after  the  adjournment  of  the  Legis- 
lature, by  virtue  of  a  general  resolution  of 
the  two  Houses  authorizing  and  directing  it 
to  be  done. 

The  original  Journal  of  the  Senate  of  the 
dztleth  and  last  day  of  the  session,  at  the 
Old  of  all  its  procee^ngs,  including  a  spread- 
ing thereon  of  the  notices  and  proofs  of  no- 
tices of  local  bills,  Including  the  one  in  ques- 
tion, shows  a  final  adjournment  of  the  L^- 
islature,  certified  by  its  president,  and  at- 
tested by  Its  secretary,  making  it  thus  affirma- 
tively appear,  that  the  Journal  was  completed 
befrare  final  adjournment  It  is  said,  however, 
tiiat  the  proof  shows,  that  this,  and  some  other 
noticee  and  proofs  of  notice  of  local  bills 
were,  in  fact,  spread  upon  the  Journal  after 
the  Legislature  adjourned.  If  it  were  com- 
petent to  consider  such  proofs,  which  we  do 
not  decide,  yet,  there  does  appear  on  the  Jour- 
nal of  the  Senate,  a  Joint  resolution  of  the 
two  Houses,  adopted  October  3,  1903,  on  the 
last  day  of  the  session,  which  authorized 
the  spreading  upon  the  Journal  of  each  House 
the  proof  by  affidavit  of  the  publication  of 
all  local  bills  passed  by  the  Legislature  at 
that  session,  which  was  sufficient  for  the 
pnrpoe& 

The  proposition  that  the  act  is  in  violation 
of  section  22  of  the  Constitution  in  that  it 
grants  to  towns  and  cities  of  Walker  county, 
the  exclusive  privilege  of  selling  intoxicating 
liquors  is  wholly  wanting  In  merit  Shep- 
pard  V.  Dowllng,  127  Ala.  1,  28  South.  791,  85 
Am.  St  Rep.  68;  Hubbard  v.  Lancaster,  127 
Ala.  157,  28  South.  796:  Ard.  v.  Ozark,  127 
Ala.  671,  28  South.  1009. 

It  Is  again  Insisted  that  this  act  is  uncon- 
stltntional,  because  by  section  11  it  authorizes 
the  people  of  Walker  county  by  their  votes 
to  repeal  all  existing  laws  on  the  subject  of 
Intoxicating  liquors,  in  conflict  with  the  act 

Section  11,  referred  to,  provides  that  this 
act  shall  not  repeal  the  dispensary  act  pass- 
ed at  the  same  session  of  the  Legislature 
for  precinct  No.  6  of  Walker  county,  until 
January,  1904,  and  not  then,  unless  this  act 
in  the  meantime  has  been  ratified  by  a  ma- 
jority of  the  qualified  voters  of  said  county, 
voting  at  the  election,  authorized  by  sections 


19  and  20  of  the  act  These  sections  provide 
for  an  election  by  the  qualified  voters,  to  de- 
termine if  said  dispensary  law  for  the  cer- 
tain county  should  be  ratified.  If  ratified, 
the  Legislature  simply  provides  for  the  re- 
peal of  the  other  dispensary  law  for  Pre- 
cinct No.  5  of  the  county,  the  repeal  to 
go  into  effect  on  the  1st  of  January,  1904. 
There  was  no  use  in  having  two  dispensary 
laws  in  the  county.  If  the  last  was  ratified, 
it  gave  Precinct  No.  5  all  that  was  conferred 
on  it  by  the  special  law  for  that  particular 
precinct  The  Legislature  may  pass  a  valid 
statute,  to  take  effect  on  the  happening  of  a 
future  event  and  the  statute  will  not,  on  that 
account  be  held  to  be  unconstitutional. 
Davis  V.  State,  37  South.  464;  Hand  v. 
Stapleton,  135  Ala.  162,  33  South.  689. 

A  local  law  may  be  passed  to  take  effect 
on  the  ratification  of  the  same  by  the  people 
of  a  county  or  district  thereof.  Stanfill  v. 
Cburt  of  Revenue,  80  Ala.  287;  McGraw  v. 
County  Com'rs,  89  Ala.  407,  8  South. 
852;  Edmondson  v.  Ledbetter,  114  Ala.  479, 
21  South.  969. 

It  appears  that  the  Judgment  in  this  case 
was  rendered  by  a  court  presided  over  by  a 
de  facto  Judge,  at  a  time  whoi  the  court 
could  be  legally  held.  There  was  no  error  In 
denying  the  writ  of  mandamus. 

Affirmed. 

McOLBLLAN,  a  J.,  and  DOWDELL  and 
DBNSON,  JJ.,  concur. 


BRADY  V.  BRADY. 
(Supreme  Court  of  Alabama.    Feb.  16,  1905.) 

1.  Husband  and  Win— Audcont  Withoxtt 

DiVOBCK. 

Though  a  suit  may  be  maintained  for  ali- 
mony, nnoonnected  mth  proceedings  for  dl-. 
vorce,  allowance  of  it  Is  not  a  matter  of  right 
but  of  sound  discretion. 

[Ed.  Note. — For  cases  in  point  see  vol.  2d, 
Cent  Dig.  Husband  and  Wife,  |{  1074-1076.] 

2.  ReFBBBNOE— ADIbCITTING  EVIDENOX. 

Under  Code  1896,  {  743,  aubd.  3,  providing 
that  on  a  reference  to  the  register,  he  has  au- 
thority to  examine  on  oath  viva  voce  all  wit- 
nesses produced  by  the  parties  before  him  and 
take  down  such  evidence  in  writing,  it  is  error 
for  bim  not  to  allow  respondent  to  introduce 
witnesses,  because  notice  bad  not  been  given 
complainant  at  the  opening  of  the  reference. 
8.  Husband  and  Wiiv— Alivont— Akount. 

In  a  suit  for  alimony,  the  allowance  should 
not  exceed  half  the  husband's  income.  He  can- 
not be  compelled  to  labor  and  earn  an  income. 
[Ed.  Note. — For  cases  In  point  see  vol.  26, 
<3ent  Dig.  Husband  and  Wife,  t  1093.] 

4.  Sauk— Pendektk  Lite. 

Though  alimony  pendente  lite  mav  be  al- 
lowed in  an  action  for  alimony  without  di- 
vorce, this  is  to  be  done  oidy  when  the  wife  is 
without  means. 

5.  Appeai/— Final  Decbee. 

Where,  in  a  suit  for  alimony,  the  chan- 
cellor confirms  the  rq>ort  of  the  register,  to 
whom  reference  had  been  made,  recommending 
^25  for  attorney's  fees  and  $12,a0  per  month  for 
complainant  and  orders  respondent  to  pay  $100 


Digitized  by  V^jOOQ  IC 


238 


89  SOUTHBBN  RBPOBTBB. 


(AUl 


to  the  register  to  pay  the  attorney's  fees  and  the 
monthly  payments  to  complainant  pending  the 
suit,  and  in  default  thereof  orders  respondent 
to  jail,  there  la  no  such  final  decree  as  will  au- 
thorize an  appeal. 
6.  Mandakus— To  Vacate  Decbse. 

Though  the  case  is  brought  to  the  Snpreme 
Court  by  appeal  from  the  decree  of  the  dian- 
cellor,  in  a  suit  for  alimony  confirming  the  r» 
port  of  the  register  and  ordering  respondent  to 
pay  over  money  for  complainant  pending  the 
suit,  and  to  jail  in  defanft  thereof,  which,  not 
being  a  final  decree,  is  not  appealable,  yet  an 
authentic  transcript  of  the  record  of  the  pro- 
ceedings being  before  the  Supreme  Conrt,  and 
respondent  having  spread  a  motion  on  the 
docket,  l>efore  the  case  was  submitted,  aslting 
for  a  mandamus,  rule  nisi  will  issue  to  the 
chancellor  to  show  cause  why  writ  of  mandamus 
shall  not  Issue  commanding  him  to  vacate  the 
decree. 

Appeal  from  Chancery  Coort,  Elmore  Coun- 
ty ;  Richard  B.  Kelly,  Chancellor. 
'  Suit  by  L.  M.  Brady  against  James  N. 
Brady.  From -a  decree  for  complainant,  re- 
spondent appeals.  Ordered  that  rule  nial 
issue  to  the  chancellor. 

It  was  averred  in  the  bill  that  complainant 
had  lived  with  the  respondent  as  his  wife  for 
several  years,  faithfully  and  affectionately 
performing  all  of  her  marital  duties,  until  a 
short  time  before  the  filing  of  the  bill,  when 
the  respondent  sent  her  away  to  her  brothers ; 
that  the  respondent  had  often  threatened 
and  abused  her,  that  be  had  sent  her  away 
without  money  or  means  of  support,  and 
that  she  had  no  means  of  support  except 
that  which  was  given  her  by  her  brothers; 
that  she  had  no  property,  except  a  small  tract 
of  unimproved  land;  and  that  her  husband 
was  a  farmer,  owning  a  good  farm  of  over 
100  acres,  and  had  other  property.  The 
prayer  of  the  bill  was  for  alimony  pending 
the  suit  and  attorney's  fees,  and,  upon  the 
final  hearing,  that  the  complainant  be  decreed 
a  certain  amount  as  permanent  alimony  or 
allowance.  Upon  the  final  submission  of  the 
cause  upon  the  pleadings  and  proof,  the 
chancellor  decreed  that  the  complainant  was 
entitled  to  the  relief  prayed  for. 

C.  O.  B.  Tlmmerman,  for  appellant. 

ANDERSON,  J.  The  complainant  filed  her 
bill  for  alimony  and  counsel  fees  against  her 
husband,  but  sought  no  divorce.  A  reference 
was  ordered  and  had,  and  the  report  of  the  reg- 
ister recommended  $26  for  attorney's  fees 
and  $12.S0  per  month  for  the  complainant 
Whereupon  the  chancellor  confirmed  said  re- 
port, and  ordered  the  respondent  to  pay  over 
$100  to  the  register  to  pay  said  solictor's 
fees,  and  the  monthly  payments  to  the  com- 
plainant pending  this  suit,  and  ordered  re- 
spondent to  Jail  in  default  of  the  payment  of 
said  $100. 

"It  Is  firmly  settled  by  the  decisions  of 
this  court,  in  consonance  with  the  declslona 
of  the  courts  of  other  states,  although  it  may 
be  that  the  weight  of  authority  in  England 
and  this  country  Is  opposed  to  the  doctrine, 
that  courts  of  equity  have  Jurisdiction  to 


grant  alimony  to  a  married  woman  in  the  na- 
ture of  maintenance,  unconnected  with  any 
proceedings  for  divorce.  Hinds  v.  Hinds,  80 
Ala  225;  Murray  v.  Murray,  84  Ala.  863,  4 
South.  230;  Brindley  v.  Brlndley,  116  Ala. 
474,  22  South.  448.  In  this  state  we  have  no 
statute  providing  for  alimony  disconnected 
with  a  suit  for  divorce,  and  for  independent 
proceedings  in  that  behalf  we  are  remitted  to 
the  general  principles  of  equity  courts  in  the 
adjudication  of  rights  between  the  parties. 
But  In  divorce  suits  the  statute  does  provide 
that,  "pending  a  suit  for  divorce,  the  court 
must  make  an  allowance  for  the  support  of 
the  wife  out  of  the  estate  of  the  husband, 
suitable  to  the  condition  of  his  estate  and 
the  condition  in  life  of  the  parties.'  Code 
1896,  8  1495  (2831).  Under  the  construc- 
tion placed  on  this  statute,  the  allowance  of 
temporary  alimony,  or  alimony  or  support 
pending  the  suit,  Is  matter,  not  of  discretion, 
but  of  right.  Edwards  v.  Edwards,  80  Ala. 
97.  Independent  of  statute  providing  other- 
wise. It  is  the  generally  conceded  rule,  that 
the  allowance  of  alimony  pendente  lite  In 
suits  for  divorce  Is  not  a  matter  of  absolute 
right,  but  rests  in  the  sound  discretion  of  the 
court  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  101. 
In  a  suit  prosecuted  by  the  wife  for  alimony 
alone,  it  Is  manifest  therefore,  that  a  court 
of  equity  in  this  state  Is  not  bound  by  the 
section  of  the  Code  above  quoted  to  allow  It 
as  a  matter  of  right  Another  well-recogni^ 
ed  principle  in  divorce  suits,  unlnfiuenced  by 
statute,  is  that  'although  alimony  pendente 
lite  should  be  allowed  without  an  exami- 
nation of  the  merits  of  the  case,  yet  a  prima 
facie  case  must  be  shown  in  behalf  of  the 
vrlfe,  and,  where  she  Is  the  libelant  or  the 
plaintiff,  it  should  appear  that  the  suit  is 
brought  In  good  faith,  and  not  merely  for  the 
purpose  of  obtaining  money  from  the  hus- 
band ;  for  if  it  appears  that  the  suit  Is  with- 
out Just  or  reasonable  foundation,  or  is 
prompted  by  malice  or  oppression  towards 
her  husband,  or  that  the  husband's  success  is 
very  apparent  no  allowance  should  be  made 
to  the  wife.'  2  Am.  &  Elng.  Enc.  Law  (2d 
Ed.)  101."  Brlndley  v.  Brlndley,  121  Ala. 
430,  431,  25  South.  761. 

Tiie  bill  doubtless  makes  out  a  prima  facie 
case  for  equitable  relief,  but  we  question 
the  propriety  of  confirming  the  report  upon 
the  evidence  before  the  register  when  holding 
the  reference,  as  the  complainant  failed  to 
satisfactorily  establish  her  allegation,  but  the 
weight  of  the  evidence  was  that  she  left  her 
husband's  bed  and  board  of  her  own  volition, 
and  there  was  absolutely  nothing  to  negative 
his  willingness  for  her  to  return.  The  com- 
plainant testified  to  facts  (if  true)  that  were 
calculated  to  make  her  position  In  respond- 
ent's home  unpleasant;  also  that  he  told 
her,  when  she  left,  that  he  hoped  to  not  see 
her  again  until  "Judgment  day."  Respondent 
denied  any  unkind  treatment  and  testified 
that  his  wife  was  not  driven  off  by  him,  bat 
went  on  a  visit  to  her  people.    Complainant 
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corroborated  the  respondent  on  ber  cross- 
examination  b7  admitting  tbat  she  told  re- 
spondent's son,  Hilton,  tbe  day  she  left,  to 
tell  his  father  to  send  for  her  Sunday.  If  she 
was  driven  off  by  the  husband,  and  was  leav- 
ing for  good,  it  does  not  stand  to  reason  that 
she  would  be  sending  him  a  message,  the 
very  day  she  left,  to  come  or  send  for  her  the 
following  Sunday.  It  appears  from  the  re- 
cord that,  when  the  evidence  was  taken  be- 
fore the  r^rUter,  the  respondent  attempted 
to  introduce  other  witnesses,  and  was  In- 
formed by  the  register  that  he  could  not  do 
sos  "because  notice  had  not  been  given  to  the 
complainant  at  the  opening  of  the  reference." 
Paragraph  3  contained  in  section  743  of  thb 
Code  of  1896,  relating  to  taking  evidence 
upon  reference  before  registers,  says:  "To 
examine  on  oath,  viva  voce,  all  witnesses 
produced  by  the  parties  before  him,  and 
take  down  such  evidence  in  writing."  This 
action  of  the  register  was  a  practical  denial 
to  the  respondoit  of  his  constitutional  rights, 
and  the  report  should  not  have  been  oon- 
flrmed  by  the  chancellor. 

Conceding,  however,  that  the  complainant 
was  entitled  under  the  proof  to  an  allowance, 
we  think  the  amount  allowed,  $12.60  per 
m<mth,  was  excessive,  and  that  under  no 
condition  should  the  allowance  to  the  wife 
exceed  one-half  of  the  husband's  net  Income, 
even  In  cases  where  he  has  no  others  depend- 
ent upon  him  for  a  support.  Tbe  undisputed 
evidence  showed  that  respondent  had  a  small 
farm  of  113  acres  and  a  few  hundred  dollars 
In  personal  property,  and  that  the  place  was 
leased  for  |80  per  year.  The  complainant 
tried  to  show  collusion  as  to  the  lease  be- 
tween respondent  and  his  son,  but  her  own 
brother  and  witnesses  put  respondent's  in- 
come at  not  exceeding  $160  per  year,  making 
no  allowance  for  taxes  and  necessary  im- 
provements. Yet  we  And  a  monthly  allow- 
ance to  tbe  wife  tbat  will  by  the  year  equal 
the  husband's  ehtlre  income,  after  paying  the 
tax  on  the  land  and  after  placing  the  rental 
value  at  the  maximum  price  fixed  by  complain- 
ant's witnesses.  The  only  duty  owed  from  the 
husband  to  the  wife  in  cases  of  this  character, 
which  we  have  power  to  enforce  or  aid  In 
enforcing.  Is  that  of  maintenance;  and  in 
accomplishing  this  we  feel  authorized  to 
deal  only  with  the  Income  of  the  husband. 
We  cannot  compel  him  to  labor  and  earn  an 
income,  although  some  authorities  assert  that 
doctrine.  Methvln  v.  Methvin,  60  Am.  Dec.  680, 
Dotfc  Tbe  measure  of  the  duty  of  tbe  hus- 
band to  provide  maintenance  for  the  wife, 
should  be  graded  by  his  means  and  position 
in  society.  Maintenance  not  beyond  the 
busband's  means  Is  all  that  the  law  can  en- 
force. Murray  v.  Murray,  84  Ala.  363,  4 
South.  239. 

Alimony  pendente  lite,  strictly  speaking, 
Is  tbat  allowance  which  the  husband  may  be 
compelled  to  pay  his  wife  to  prosecute  tbe 
suit  for  divorce  or  separation,  or  to  defend 


and  answer  where  the  proceedings  are  insti- 
tuted by  htm.  But  an  allowance  as  alimony 
pendente  lite  may  also  be  made  In  an  action 
for  alimony  without  divorce,  where  the  wife 
Is  without  means  and  the  husband  is  able  to 
furnish  them.  2  Am.  &  Eng.  Ency.  Law,  p.  09. 
It  is  to  be  observed  that  this  right  is  only  to 
be  exercised  where  the  wife  Is  without  means. 
The  evidence  In  this  case  shows  that  the 
wife  owns  80  acres  of  land  and  some  personal 
property.  It  Is  true  the  land  Is  bringing  in 
little  or  no  revenue,  but  she  certainly  has 
enough  to  support  her  for  such  a  time  as 
would  be  reasonable  for  the  final  adjudication 
by  the  chancellor  of  her  right  to  equitable 
relief  in  a  style  commensurate  with  her 
station  In  life  and  former  surroundings. 

Tills  case  was  brought  here  by  appeal,  and 
this  court.  In  the  case  of  Brlndley  v.  Brlndley, 
115  Ala.  474,  22  South.  448,  which  was  an 
appeal  from  a  similar  decree  of  the  chancel- 
lor, passed  on  the  question  Involved  upon  the 
assumption  that  the  appeal  was  properly 
taken.  We  are  of  the  opinion,  however, 
upon  due  consideration,  that  the  decree  of  the 
chancellor  confirming  the  report  and  ordering 
the  respondent  to  pay  over  money,  and  to  jail 
In  default  thereof,  is  not  such  a  one  as  justi- 
fies an  appeal ;  and  the  Brlndley  Case,  supra. 
Is  explained  and  qualified  In  so  far  as  It 
assumes  tbat  tbe  appeal  was  properly  pros- 
ecuted. The  decree  rendered  by  the  chancel- 
lor, not  being  such  a  final  decree  as  will 
support  an  appeal,  or  of  the  class  from  which 
the  statute  gives  the  right  of  appeal,  manda- 
mus can  be  awarded  by  the  appellate  court 
to  vacate  said  decree.  Bridgeport  Ice  Co. 
V.  Bridgeport  Land  Co.,  104  Ala.  276.  16 
South.  93;  Ex  parte  Fechbelmer,  103  Ala. 
154,  15  South.  647.  The  authorities  seem  to 
hold,  however,  that,  though  it  be  a  decree  or 
order  from  which  no  appeal  can  be  had,  man- 
damus will  not  be  granted.  If  the  matter  com- 
plained of  can  be  remedied  by  a  final  decree. 
It  is  true  the  chancellor  can  set  aside  or  mod- 
ify this  decree  upon  a  final  hearing;  but,  if 
before  tbat  is  done  this  respondent  is  com- 
pelled to  pay  money  to  the  register,  who  pays 
it  over  to  the  complainant,  or  the  respondent 
is  sent  to  jail  In  default  of  payment,  a  final 
decree,  subsequently  rendered,  setting  aside 
the  decree  of  confirmation  and  the  order  of 
imprisonment,  could  not  put  the  respondent 
In  statu  quo.  While  this  case  was  brought 
here  by  appeal,  and  there  has  been  no  formal 
petition  for  mandamus  stating  the  facts  upon 
which  relief  is  asked,  we  have  an  authentic 
transcript  of  the  record  of  the  proceedings, 
and  the  respondent  spread  a  motion  on  the 
docket,  before  the  case  was  submitted,  asking 
for  a  mandamus,  which  is  sufficient  to  author- 
ize us  to  entertain  a  motion  for  same.  Ex 
parte  F.  Mfg.  Co.,  103  Ala.  154,  16  South.  647. 

It  Is  ordered  and  adjudged  that  a  rule 
nisi  issue  to  the  (diancellor  of  the  North- 
eastern chancery  division,  requiring  him  to 
appear  on  Monday  the  lOtb  day  of  April, 
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1906,  and  show  cause  why  a  perempbMry 
mandamus  shall  not  issue  commanding  him 
to  vacate  said  decree  of  confirmation. 

McCLBLLAN,   a   X,   and    TTSOM    and 
SIMPSON,  JJ.,  concnr. 


STATE  ex  rel.  ATTORNEY   GENERAL  v. 

SAYRE,  Judge. 

(Supreme  Court  of  Alabama.    Dec.  1,  1904.) 

1.  Statutes— LocAi,  Laws— Cbeatior  or  A 
Judicial  Cibcuit— Gorstitutiorai.  Pbo- 
▼isions. 

Acts  1903,  p.  488,  creatine  the  fifteenth 
judicial  circuit,  to  be  oompoeed  of  designated 
counties  formerly  belonging  to  other  drcuits 
under  the  general  law,  is  a  local  law,  within 
Const.  (  110,  defining  a  local  law  as  one  which 
applies  to  any  political  subdivision  or  sub- 
diTlsions  of  the  state  less  than  the  whole. 

[Ed.  Note. — For  cases  in  point,  see  yol.  44, 
Cent.  Dig.  Statutes,  H  70,  79,  IIO.J 

2.  Saics— Local  Laws— Publication  of  No- 
tick— Mandatoby  Pbotibionb  0?  Consti- 
tution. 

Const,  i  106,  providing  that  no  local  law 
.  shall  be  passed  unless  notice  of  the  intention  to 
apply  therefor  shall  have  been  published  in  the 
count?  or  counties  affected,  is  mandatory,  and 
prohibits  the  Legislature  from  passing  a  law 
creating  a  judicial  circuit  to  be  composed  of 
designated  counties  without  the  publication  of 
such  notice,  though  the  Constitution  commands 
the  Legislature  to  divide  the  state  into  con- 
venient circuits. 
Tyson,  Dowdell,  and  Denson,  JJ.,  dissenting. 

Proceeding  in  the  nature  of  qno  warranto 
by  the  state,  on  the  relation  of  the  Attorney 
General,  against  T.  Scott  Sayre,  as  judge 
of  the  Fifteenth  jndiclal  circuit  of  the  state, 
to  detamlne  defendant's  right  to  the  office 
of  judge.    Ouster  awarded. 

Rehearing  dmled,  April  27,  190B. 

Massey  Wilson,  Atty.  Gen.,  for  the  State; 
T.  Scott  Sayre,  pro  se. 

HARALSON,  J.  The  purpose  of  the  pro- 
ceeding is  to  test  the  constitutionality  of 
the  act  of  the  Legislature,  "to  create  the 
Fifteenth  Judicial  circnit  of  the  state  of 
Alabama,  to  be  composed  of  the  counties  of 
Autauga,  Chilton,  Elmore  and  Montgomery," 
etc.    Acts  1903,  p.  4S8. 

Section  106  of  the  Constitution  provides, 
that  "no  special,  private  or  local  law  shall 
be  passed  on  any  subject  not  enumerated 
in  section  104  of  this  Constitution,  except 
in  reference  to  fixing  the  time  of  holding 
courts,  xmless  notice  of  the  intention  to 
apply  therefor  shall  have  been  published, 
without  cost  to  the  state,  in  the  county  or 
counties  where  the  matter  or  thing  to  l>e 
affected  may  I>e  situated," — for  a  time  and 
in  a  manner  specified. 

No  notice  of  an  intention  to  apply  for  the 
passage  of  this  law  was  ever  published.  If 
the  law  la  local.  It  Is  void  for  want  of  such 
notice^  unless  It  is  excited  from  the  pro- 
visions of  said  section  by  some  other  pro- 
vision of  the  Constitution. 


Section  110  of  the  (Constitution  defines 
a  general,  local  and  special  law  thus;  "A 
general  law  within  the  meaning  of  this 
article  is  a  law  which  applies  to  the  whole 
state  (In  which  section  106  is  included) ;  a 
local  law  Is  a  law  which  applies  to  any 
political  subdivision  or  Bul>dlvislon8  of  the 
state  less  than  the  whole;  a  special  or  pri- 
vate law  within  the  meaning  of  this  article 
la  one  which  applies  to  an  individual,  as- 
sociation or  corporation." 

The  terms  "general  law,"  and  "special 
and  local  law,"  were  used  In  the  C!onstltution 
of  1876,  H  23-26,  SO,  and  this  court  had 
occasion  before  this  present  Constitution 
was  adopted  to  define  the  meaning  of  a  gen- 
eral law. 

The  term  In  the  two  Constltatlons  Is 
Identical  in  meaning.  The  court  said:  "In 
specifying  the  limitations  upon  the  powers 
of  the  legislative  dqmrtment  (article  4,  t| 
23-25,  50),  the  constitution  uses  the  term 
'general  laws.'  A  proper  construction  of 
these  constitutional  provisions  would  ex- 
clude the  definition  of  a  'public  statute'  as 
distinguished  from  a  general  statute,  that 
la  a  statute  operating  upon  the  public  with- 
in the  limits  of  a  locality,  less  than  the 
whole  state.  The  terms  'general  law*  and 
'public  law'  are  frequently  used  synonymous- 
ly, but  they  are  not  the  equivalent  of  each 
other.  Every  general  law  is  necessarily  a 
public  law,  but  every  public  law,  as  defined, 
is  not  a  general  law.  A  'general  Ian,'  as 
used  in  our  constitution,  is  a  law  which 
operates  throughout  the  state^  alike  upon  all 
the  people  or  all  of  a  class.  •  •  •  Any  law 
affecting  the  public  within  the  limits  of  the 
county,  or  community,  would  be  a  public 
law,  though  not  a  general  law  within  the 
meaning  of  our  constitution.  The  effect  of  a 
statute^  more  than  Its  wording  or  phra- 
seology, must  determine  Its  character  as  a 
public,  general,  special  or  local  statute." 
Holt  V.  Mayor  and  Aldermen  of  Birmingham, 
111  Ala.  372,  873,  10  South.  795,  7SS. 

It  has  been  said,  "the  term  'local'  aa  ap- 
plied to  statutes  is  of  modern  origin,  and  is 
used  to  designate  an  act  which  operates 
only  within  a  single  dty,  county  or  other 
particular  division  or  place,  and  not  through- 
out the  entire  legislative  jurisdiction.  In 
this  sense,  the  term  'local'  is  the  antithesis 
of  'general'-."  26  Am.  ft  Bug.  Bncy.  Law 
(2d  Ed.)  532;  State  v.  Chambers,  93  N.  a 
600;  Kerrigan  v.  Force,  68  N.  Y.  381. 

In  a  recent  decision,  after  much  delibera- 
tion, we  held  that  a  law  is  local,  within  the 
meaning  of  the  Constitution,  if  it  applies  to 
less  than  the  whole  state,  although  its  pur- 
pose may  be  to  establish  a  court  which  may 
have  Indirect  bearing  upon  the  whole  state. 
Wallace  v.  Jefferson  county,  37  South.  321. 
This  is  eminently  true  of  the  dty  courts  es- 
tablished In  different  counties  of  this  state, 
constituting  as  they  do,  important  agencies 
In  the  administration  of  Justice  in  the  state, 
applicable  to  all  the  people  in  the  state^  who 
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rome  within  their  JnrlBdlctlon,  and  yet,  no 
one  can  be  beard  to  say,  that  the  several 
acta  by  wblch  they  were  created,  were  gener- 
al or  other  than  local  laws. 

The  framers  of  the  present  CJonstltutlon 
had  much  to  do  with  local  laws,  and  sped- 
lied  31  Instances  In  whlcb  the  Legislature 
should  not  pass  a  special,  private  or  local 
law.  Section  104.  It  became  important, 
therefore,  as  was  supposed,  to  define  a  gener- 
al, local,  special  or  private  law,  and  they  did 
it  in  section  110,  having  in  mind,  it  may  be 
presTimed,  the  definition  of  such  laws,  as 
given  by  adjudications,  especially  by  our  own 
court  It  appears  to  be  beyond  question, 
as  has  been  suggested,  that  when  the  Constl- 
tatlon  defines  a  general  law  to  be  one  that 
applies  to  the  whole  state,  and  that  a  local 
law  is  one  which  applies  to  any  particular 
subdivision  or  sabdlvislons  of  the  state  less 
than  the  whole,  it  has  reference  to  statutes 
in  their  territorial  appllcati(m,  and  not  in 
their  subject-matter.  If  the  framers  had 
designed  to  make  this  so  plain  that  it  could 
not  be  disputed,  it  in  difficult  to  see  how  they 
could  have  devised  language  more  apposite 
for  the  purpose  than  the  very  language  they 
employed.  No  obscurity  or  ambiguity  has 
been  or  can  be  suggested  in  the  language  of 
this  provision.  Such  being  the  case,  there  is 
no  room  for  construction.  Possible  or  prob- 
able meanings,  the  courts  are  not  at  liberty  to 
search  for.  All  arguments  drawn  from  incon- 
venience to  the  public,  or  from  a  supposed 
lack  of  wisdom  or  even  foolishness,  on  the 
part  of  the  framers  of  the  Ckmstitutlon  in  the 
framing  of  such  a  provision,  are  at  once 
silenced.  "We  can  only  know  what  they  in- 
tended, from  what  they  have  said.  It  is 
theirs  to  command,  oiurs  to  obey.  When 
their  language  is  plain,  no  discretion  Is  left 
to  us.  We  have  no  right  to  stray  into  the 
mazes  of  conjecture,  or  to  search  for  imag- 
inary purposes."  Lehman  v.  Robinson,  69 
Ala.  241 :  State  v.  McOougb,  118  Ala.  166,  24 
South.  386;  6  Am.  ft  Eng.  Ency.  Law  (2d 
Ed.)  921. 

The  fact  that  circuit  courts  are  of  constl- 
tutlonal  creation,  and  that  the  law  In  question 
did  not  create  the  court,  in  the  Fifteenth 
drcalt,  since  the  court  already  existed  in 
the  several  coimtles,  without  the  aid  of  the 
statute,  seems  to  be  without  force  on  the 
question  at  issue.  The  statute  did  not  at- 
tempt to  create  the  court  The  contention  is, 
not  that  the  court,  as  a  circuit  court,  did  not 
exist,  bat  in  the  effort  to  take  the  court  of 
these  counties  out  of  circuits  to  which  they 
properly  belonged  under  the  general  law, 
and  constitute  them  into  a  new  and  addition- 
al circuit,  was  an  act  of  local  legislation, 
not  forbidden,  if  done  according  to  the  pro- 
visions of  the  Constitution,  to  make  local 
legislation  valid.  It  is  a  mistake  to  argue, 
that  new  drculta  may  not  be  created  by  local 
legislation  if  done  under  and  not  offensive  to 
the  notice  provision.  If  the  statute  Is  a  local 
one,    as   we  hold  it  is,  the  whole  of  the  defend- 
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ant's  difficulty  grows  out  of  the  fact,  that  the 
required  noticeof  an  intention  to  apply  for  the 
passage  of  the  law  was  not  given,  and  not 
from  the  fact  that  such  legislation  may  not 
be  had  when  the  requirements  of  the  Consti- 
tution therefore,  are  complied  with.  Ac- 
cording to  reason  and  authority,  we  con- 
clude that  the  statute  was  a  local  one. 

Not  much  remains  to  be  said,  as  to  the 
want  of  notice  of  an  Intention  to  apply  for 
the  passage  of  the  law.  The  terms  of  the 
Constitution  above  quoted  are  plain  and  man- 
datory, that  no  local  law  shall  be  passed  on 
any  subject  unless  the  prescribed  notice  is 
given.  It  is  argued,  that  the  Legislature  Is 
commanded  by  the  Constitution  to  divide  the 
state  into  convenient  circuits,  and  that  this 
necessarily  means  the  exercise  of  legislative 
discretion  in  the  premises,  and  that  when  a 
duty  is  laid  upon  the  Legislature  to  enact 
legislation  of  a  particular  character,  the 
notice  provision  is  not  applicable.  But  this 
is  not  a  sound  construction  of  the  notice 
provision.  It  is  too  broad.  It  is  the  duty 
of  the  state  by  general  law  to  divide  the 
state  into  convenient  and  proper  circuits  and 
to  adopt  local  legislation,  even,  to  that  end, 
when  all  the  conditions  for  the  adoption  of 
such  measures  are  compiled  with,  and  it 
seems  proper  that  it  should  be  done.  Dis- 
cretion may  exist  when  duty  is  imposed, 
however,  when  the  manner  of  its  exercise 
is  not  forbidden  and  the  duty  is  not  pre- 
scribed In  mandatory  terms.  While  It  was 
the  duty  of  the  Legislature  to  pass  the  law 
In  question,  if  It  appeared  to  be  the  wise 
thing  to  do,  yet  it  could  never  have  been  its 
duty  to  adopt  the  measure  wlhout  a  com- 
pliance with  the  notice  provision.  The  ar- 
gument on  this  point  seems  to  proceed  <m 
the  line,  that  it  was  the  Imperative  duty  of 
the  state  to  adopt  the  measure,  and  it  was 
not  limited  by  the  notice  provision.  But  no 
such  duty  as  that  is  required,  and  the  ar- 
gument breaks  down  at  this  point.  The 
Legislature  might  well  have  refused  to  en- 
act the  measure,  on  the  supposed  idea  that 
it  was  better  for  the  counties  composing  the 
new  circuit,  to  have  their  courts  held  under 
the  old  and  general  law,  dividing  the  state 
into  convenient  circuits.  The  fact  that  the 
state  could  not  be  required  to  give  the  no- 
tice. Is  of  no  importance.  If  the  state  could 
not  pass  the  law  without  the  notice,  then 
it  would  have  to  be  given  by  some  one  before 
the  state  could  properly  act,  and  the  appre- 
hension need  never  be  indulged  that  those 
concerned  for  such  legislation  will  not  give 
the  necessary  notice.  If  it  be  said,  as  it 
has  been,  that  great  evils  may  overtake  the 
state,  if  notice  be  required  in  a  case  of  this 
kind,  the  reply  is,  it  might  not  be  difficult  to 
show  that  greater  ones  may  arise,  if  it  is  not 
required. 

Decisions  of  other  courts  have  been  brought 
forward,  tending  to  sustain  the  contentions 
of  the  defendant  Whether  the  constitution- 
al and  statutory  provisions  of  those  states 
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bearing  on  the  qtiestloo,  are  the  same  as  onrs, 
we  need  not  stop  to  consider.  It  is  suffi- 
cient to  say  of  our  (Constitution,  that  its  terms 
are  so  plain  and  mandatory,  we  feel  closed 
by  its  proyisions,  and  can  discover  no  escape 
from  holding  the  law  to  t>e  unconstitutional. 
A  proper  Judgment  of  ouster  of  defendant 
from  the  office  be  claims  to  hold,  will  be 
entered. 
Ouster  awarded. 

McCLELIiAN,  O.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur.  TYSON,  DOW- 
DBLIi,  and  DBNSON,  JJ.,  dissent 


WALKER   T.   STATE. 
(Supreme  Court  of  Alabama.    Feb.  14,  1905.) 

1.  Db  Facto  Jvdob— Vauditt  of  Adjudica- 
tions. 

Though  Acts  1903,  p.  88,  creating  the 
Fourteenth  judicial  circuit,  composed  of  desig- 
nated counties  for  which  circuit  courts  existed 
under  the  general  law,  is  unconstitutional,  the 
Judge  appointed  as  presiding  judge  for  such  cir- 
cuit, as  authorized  by  the  act  is  a  de  facto  judge, 
and  his  adjudications  are  not  void. 

[Ed.  Note — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Judges.  JJ  11,  12,  107 ;  vol.  37,  Cent. 
Dig.  Officers,  jf  173,  174.] 

2.  Statdtks— Titles — Constitutional  Law. 

Act  Sept.  28,  1903  (Loc.  Acts  1903,  p.  891), 
entitled  an  act  to  "fix  the  time  of  holding  courts 
in  the  Fourteenth  judicial  circuit  of"  the  state, 
which  fixes  the  terms  of  court  for  the  counties 
composing  the  circuit  created  by  unconstitution- 
al Act  March  6,  1903  (Acta  1903,  p.  88),  is  in- 
valid, as  the  provisions  fixing  the  terms  of  court 
in  tiie  counties  are  not  expressed  in  the  title, 
within  Const.  §  45. 

[Ed.  Nota — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  ij  184-186.] 
8.  CBimNAiLAW—TaBMB—VALiDiTT  or  Judg- 
ment. 

Where  an  indictment  was  found  and  de- 
fendant arraigned,  and  a  day  fixed  for  the  trial, 
at  a  term  different  from  that  fixed  by  law,  and 
a  trial  was  had  on  that  day,  a  judgment  of  con- 
viction was  void. 
4.  Same— Api'EAti— Void  Judgment. 

An  appeal  from  a  void  judgment  of  con- 
viction in  a  criminal  case  will  be  dismissed. 

Appeal  from  Circuit  Court,  Walker  County ; 
James  J.  Ray,  Judge. 

Henry  Walker  was  convicted  of  murder 
in  tlie  first  degree,  and  he  appeals.  Dis- 
missed. 

L.  D.  Gray,  for  appellant  Massey  Wil- 
son, Atty.  Gen.,  and  J.  H.  Bankhead,  Jr.,  for 
the  State. 

DOWDELL,  J.  Upon  the  authority  of  the 
case  of  State  of  Alabama  ex  rei.  Attorney 
General  v.  T.  Scott  Sayre,  Judge,  etc  (ren- 
dered at  tliis  term  of  the  court)  39  Soutli.  240, 
the  act  of  the  Legislature  approved  March  6, 
1903  (Acts  1903,  p.  88),  creating  the  Four- 
teenth Judicial  circuit,  to  be  composed  of  the 
counties  of  Walker  and  Winston,  must  be 
declared  void,  as  being  violative  of  the  Con- 
stitution In  its  enactment  The  act  in  ques- 
tion, however,  did  not  purport  to  create  a 
circuit  court  of  Walker  county,  for  such  a 


court  already  existed  under  the  law ;  but  an 
appoiutuient  of  a  presiding  Judge  for  sucb 
court  was  provided  for  in  section  2  of  said 
act  and  under  the  provision  of  said  section 
Hon.  J.  J.  Ray  was  appointed  by  the  Gov- 
ernor to  that  office.  By  tills  state  of  the  case 
it  will  be  seen  that  we  have  a  legally  consti- 
tuted court  presiding  over  by  one  not  a  de 
Jure  Judg&  Thus  the  question  is  presented 
as  to  the  validity  of  Judgments  and  proceed- 
ings of  a  court  when  presided  over  by  one 
who  has  no  legal  right  or  title  to  the  office  of 
Judge.  Under  the  facts  of  the  case  there  can 
be  no  doubt  but  that  Hon.  J.  J.  Ray,  when 
presiding  over  the  circuit  court  was  a  Judge 
de  facto. 

The  proposition  of  law  is  well  settled  by 
adjudications,  not  only  of  this  court  but 
courts  of  other  Jurisdictions,  that  the  pro- 
ceedings and  judgments  of  a  court  presided 
over  by  a  de  facto  office  are  not  void. 
Masterson  ▼.  Matthews,  00  Ala.  260 ;  Rot>erts 
T.  State,  126  Ala.  74,  28  South.  741,  30  South. 
554;  Norton  y.  Shelby  (County,  118  U.  8.  425, 
6  Sup.  Ct  1121,  30  L.  Ed.  178 ;  Gorman  v.  Peo- 
ple, 17  Ciolo.  696,  81  Pac.  335,  31  Am.  St  Rep. 
350.  And  see  authorities  collated  tn  Rol>ert8 
T.  State,  126  Ala.,  ou  page  78,  28  South.,  on 
page  743.  It  api>ears  from  the  record  in  this 
case  that  the  court  at  which  the  defendant  was 
indicted  was  organized  on  Monday,  the  4th 
day  of  January,  1904,  and  It  further  appears 
that  the  indictment  was  returned  Into  court  on 
the  10th  day  of  February,  1904,  and  on  that 
day  the  defendant  was  arraigned  and  a  future 
day  set  for  the  trial  of  his  cause,  and  on  the 
17th  day  of  February,  1904,  the  cause  was 
tried  and  a  Judgment  of  conviction  rendered. 
By  an  act  approved  September  28,  1903,  en- 
titled "An  act  to  fix  the  time  of  holding 
courts  in  the  Fourteenth  judicial  circuit  of 
Alabama"  (page  391,  Loc.  Acts  Sess.  1903),  it 
was  provided  as  follows,  in  section  1  of  said 
act :  "In  the  county  of  Walker  the  court  shall 
be  held  as  follows :  The  first  term  shall  be- 
gin the  first  Monday  in  January  and  may  con- 
tinue nntll  the  30tb  day  of  June,  except  the 
two  weeks  beginning  the  tlilrd  Monday  in 
March.  The  second  term  of  ^e  circuit  court 
in  Walker  county,  shall  begin  the  first  Mon- 
day in  October  and  may  continue  until  the 
end  of  the  week  which  begins  with  the  second 
Monday  in  December."  It  is  manifest  that 
the  term  of  the  court  at  which  the  defendant 
was  indicted  and  tried  was  convened  under 
the  provisions  of  said  act 

The  strildng  down  of  the  act  approved 
March  6,  1903,  creating  the  Fourteenth  Judi- 
cial circuit  involves  the  validity  of  the  act 
of  the  28tb  of  September,  1903.  Section  45 
of  the  Constitution  provides  that  "each  law 
shall  contain  but  one  subject  which  shall  be 
clearly  expressed  in  its  title,"  etc.  At  the 
time  of  the  passage  of  said  act  there  was  no 
Fourteenth  Judicial  circuit  of  Alabama,  and 
the  time  for  holding  the  circuit  court  in 
Walker  county  is  not  expressed  in  the  title. 
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The  proTlslon  In  the  body  of  the  act,  fixing 
the  time  for  holding  the  circuit  court  In 
Walker  county,  la  a  subject  not  expressed  In 
the  title  of  the  act  The  act,  therefore,  in  so 
far  as  it  relates  to  fixing  the  time  for  holding 
the  drcnit  conrt.  Is  Tlolatlre  of  said  section 
of  the  Ck>nBtltution,  and  it  necessarily  follows 
that  the  same  must  be  declared  void. 

We  must  therefore  look  elsewhere  to  ascer- 
tain the  time  fixed  by  law  for  holding  the 
circuit  court  in  Walker  county,  and  the  only 
law  apon  the  subject  is  embraced  in  section 
906  of  the  Code  of  1896,  which  fixes  the  time 
for  holding  the  circuit  court  in  the  Tenth  Judi- 
clal  circuit,  of  which  circuit  the  county  of 
Walker  is  a  part  From  an  Inspection  of 
this  section  of  the  Code  it  will  be  seen  that 
the  Indictment  in  this  case  was  found,  and  the 
defendant  was  arraigned,  and  a  day  set  for 
a  trial,  at  a  time  different  from  that  fixed  by 
law  for  the  holding  of  the  court,  and  there- 
fore at  a  time  not  antboiized  by  law.  This 
being  the  case,  it  follows  that  the  indictment 
was  Toid,  as  well  as  the  arraignment  and  the 
order  setting  the  day  for  the  trial ;  and  this 
is  so  whether  the  judge  presiding  be  an  ofScer 
de  jure  or  de  facto,  and  for  this  reason  the 
Judgment  of  conviction  was  erroneous,  which 
error  necessarily  works  a  reversal  of  the 
case.  The  Judgment  is  therefore  reversed, 
and  the  cause  will  be  remanded,  to  the  end 
that  the  drcnit  court  may  quash  the  indict- 
ment and  bold  the  defendant  to  answer  a 
new  indictment  The  defendant  will  remain 
in  custody  until  discharged  according  to  law. 

Reversed  and  remanded. 

Since  writing  the  foregoing  opinion,  our 
attention  has  been  called  to  an  act  approved 
Deconber  13,  1900  (Sess.  Acts  1900-01,  p. 
646),  In  which  the  times  for  holding  the 
courts  In  ttie  Tenth  Judicial  circuit  are 
changed  fi'om  the  times  as  fixed  by  section 
908  of  the  Code  of  1896.  From  this  it  ap- 
pears that  the  trial  In  the  foregoing  case  was 
bad  at  a  time  not  authorized  by  law  for  the 
holding  of  the  circuit  conrt  of  Walker  county. 
The  Judgment  of  conviction  was  therefore 
void,  and  there  is  nothing  to  support  the  ap- 
peal. The  Judgment  of  reversal  rendered  by 
this  conrt  at  a  former  day  of  this  term  must 
therefore  be  set  aside,  and  a  Judgment  will 
be  now  rendered  dismissing  the  appeal. 

McCLBIiLAN,  C.  J.,  and  HARALSON,  TY- 
SON, SIMPSON,  ANDERSON,  and  DBN- 
SON,  JJ.,  concur. 


BROWN  et  al.  v.  B.  VAN  WINKLB  GIN  & 

MACHlNB  WORKS. 

(Supreme  Court  of  Alabama.    Dec.  20,  1904.) 

Spccifio  Pebvobxarce— Contract  voB  Mobt- 

OAOE. 

A  contract  for  a  mortgage,  though  on  real 
estate,  will  not  be  q>eclficaTly  performed,  in  the 
absence  of  allegation  and  proof  of  insolvency  of 


the  debtor,  or  some  other  fact  showing  the  case 
to  be  of  equitable  cognizance,  or  that  the  remedy 
at  law  is  not  adequate. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  »  5-8,  212.] 

Appeal  from  Chancery  Court,  Clarke  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Suit  by  the  B.  Van  Winkle  Oln  A  Machine 
Works  against  E.  N.  Brown  and  another. 
Decree  for  complainant  Defendants  appeal. 
Reversed. 

Rehearing  denied  February  16,  1903w 

The  bill  In  this  case  was  filed  by  the  B.  Van 
Winkle  Gin  &  Machine  Works  against  the 
appellants,  B.  N.  Brown  and  N.  W.  L.  Brown, 
and  sought  the  specific  performance  of  a  con- 
tract The  contract  sought  to  be  specifically 
enforced  is  set  out  in  tuec  verba  in  the  opin- 
ion, and  the  prayer  of  the  bill  is  also  set  oat 
in  the  opinion.  The  defendants  demurred 
to  the  bill,  among  others,  upon  the  following 
grounds:  (1)  Because  the  bill  of  complaint 
fails  to  allege  that  respondents  are  Insolvent. 
(2)  Because  the  bill  of  complaint  fails  to  al- 
lege that  complainant  has  no  adequate  rem- 
edy at  law  for  the  demand  sought  to  be  en- 
forced. (3)  Because  the  facts  alleged  in  the 
bin  show  that  complainant  has  an  ade- 
quate remedy  at  law  by  action  for  damages 
for  a  breach  of  the  alleged  contract  Defend- 
ants also  moved  to  dismiss  the  bill  for  want  of 
equity.  Bach  of  the  grounds  of  demurrer  and 
the  motion  to  dismiss  the  bill  were  overruled. 
The  other  facts  in  the  case  necessary  to  an 
understanding  of  the  decision  upon  the 
present  appeal  are  sufficiently  stated  In  the 
opinion. 

On  the  final  submission  of  the  cause  upon 
the  pleadings  and  proof,  the  chancellor  de- 
creed that  complainant  was  entitled  to  the 
relief  prayed  for,  and  that  it  was  the  duty 
of  defendants  to  have  executed  the  first  mort- 
gage upon  the  machinery  purchased  from  the 
complainant  and  upon  the  four-acre  tract  of 
land  described,  upon  which  the  machinery 
was  erected;  and.  It  appearing  to  the  court 
that  the  defendants  had  failed  and  refused 
to  execute  such  mortgage,  and  the  law  day 
upon  which  said  mortgage  should  have  ma- 
tured having  expired.  It  was  ordered,  ad- 
judged, and  decreed  that  complainant  was  en- 
titled to,  and  also  decreed  to  have,  a  first  lien 
apon  said  machinery,  buildings,  and  lot  for 
the  payment  of  the  sum  remaining  due  to  it 
from  the  defendants,  and  it  was  further  or- 
dered that.  If  the  amount  so  ascertained  to 
be  due  was  not  paid  within  30  days  from  the 
date  of  the  decree,  the  register  should  sell 
said  machinery,  buildings,  and  lot  «tc.  Tho 
defendants  appealed,  and  made  many  as- 
signments of  error.  The  first  second,  and 
third  assignments  of  error  were  based,  re- 
spectively, upon  the  court's  overruling  the 
first  second,  and  third  grounds  of  demurrer, 
respectively.  The  thirteenth  assignment  of 
error  is  based  npon  the  chancellor's  overrul- 
ing the  motion  tD  dismiss  complainant's  bill 
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for -want  ot  equity.  Tbe  fourteenth,  fifteenth, 
sixteenth,  and  seTenteenth  aBslgmaents  of 
error,  respectively,  were  based  upon  the  final 
decree  In  granting  the  relief  prayed  for,  and 
in  the  chancellor's  decreeing  that  the  com- 
plalnant  was  entitled  to  a  specific  perform- 
ance of  the  contract,  and  was,  therefore, 
entitled  to  have  had  the  defendants  execnte  a 
note  and  mortgage  to  the  complainant 

Lackland  &  Wilson,  for  appellants.    Greg- 
ory L.  &  H.  T.  Smith,  for  appellee. 

SIMPSON,  J.  The  original  blU  in  thl5  case 
was  filed  by  appellee  (complainant)  against 
appellants  (defendant)  upon  the  following 
contract:  "This  contract,  made  this  the 
•twelfth  day  of  June,  1899,  between  the  B. 
Van  Winkle  Gin  &  Machine  Works,  of  Atlan- 
ta, Ga.,  of  the  first  part,  and  E.  N.  Brown  and 
N.  W.  L.  Brown,  of  Atlanta,  6a.,  of  the  second 
part,  witnesseth:  The  parties  of  the  first 
part  agree  to  build  and  deliver  f.  o.  b.  cars 
in  Atlanta,  Ga.,  certain  machinery  for  the 
manufacture  of  cotton  seed  oil  and  meal,  ac- 
cording to  the  accompanying  specifications, 
which  form  a  part  of  this  contract.  The 
parties  of  the  first  part  also  agree  to  have 
this  machinery  loaded  on  cars  in  Atlanta,  Ga., 
not  later  than  the  6th  day  of  October,  1899. 
The  parties  of  the  first  part  further  agree  to 
send  one  competent  workman  to  erect  said 
machinery  when  it  reaches  its  destination, 
for  actual  operation,  and  to  submit  plans  and 
specifications  for  the  erection  of  the  necessary 
buildings  as  provided  for  in  the  specifications 
of  this  contract,  and  do  guarantee  thl^  ma- 
chinery to  make  not  less  than  forty  (40) 
gallons  of  oil  per  ton  of  good  sound  seed,  and 
to  work  not  less  than  thirty-five  (35)  tons  of 
sound  cotton  seed  in  twenty-four  hours.  In 
consideration  of  the  above,  the  parties  of  the 
second  part  agree  to  pay  to  the  parties  of  the 
first  part  the  sum  of  ten  thousand  and  five 
hundred  (|10,500.00)  dollars,  as  follows :  One- 
third  on  receipt  of  bills  of  lading,  one-third 
when  mill  is  started  In  operation,  one-third 
on  November  Ist,  1900,  last  payment  to  be  se- 
cured by  first  mortgage  note  on  the  machin- 
ery, buildings,  and  four-acre  site  thereof, 
who)  the  machinery  Is  put  In  successful  opera- 
/  tlon  In  making  oil  and  meal,  at  which  time 
they  also  agree  to  pay  In  cash  the  board  and 
railroad  fare  of  workman  sent  for  erection 
of  machinery.  Note  for  deferred  payment 
is  to  bear  interest  from  starting  of  mill  at 
eight  (8)  per  cent  per  annum,  right  being 
reserved  to  take  up  note  before  maturity,  and 
''  Interest  to  stop  when  note  Is  paid.  This 
contract  Is  subject  to  fires,  labor  strikes,  rail- 
road delays,  inability  to  get  material,  and 
acts  of  Providence  over  which  we  have  no 
control.  The  parties  of  the  second  part  fur- 
ther agree  to  insure  the  plant  in  favor  of  the 
parties  of  the  first  part  as  far  as  their  inter- 
est may  appear.  The  parties  of  the  sec- 
ond part  also  agree  not  to  make  any 
contracts  of  any  kind  litt  favor  of  oth- 
er parties  against  the  parties  of  the  first  part; 


and  to  pay  no  bills  against  the  parties  of  the 
first  part  without  their  full  knowledge  and 
consent  In  writing.  The  parties  of  the  sec- 
ond part  also  agree  to  furnish  all  necessary 
buildings,  land,  motive  power,  and  all  foun- 
dations for  the  machinery  and  water  for  the 
successful  operation  of  the  machinery,  not 
later  than  the  5th  day  of  October,  1899,  and, 
when  the  machinery  is  ready  for  operation, 
to  furnish  all  oil,  press  cloth,  fuel,  and  labor 
to  operate  the  same,  and  further  agree  that 
the  machinery  Is  to  be  operated  by  men  se- 
lected by  the  parties  of  the  first  part  for  ten 
days  in  test  of  Its  guarantee  as  to  capacity 
and  output  of  oil  and  meal  products.  Where- 
unto  we  have  this  day  set  our  hands  and 
seals.  E.  Van  Winkle  Gin  &  Machine  Works, 
Mell  E.  Wilkinson,  Sec'y  &  Treas'r,  of  First 
Part  B.  N.  Brown  and  N.  W.  L.  Brown, 
per    N.    W.    li.    Brown,    of    Second    Part" 

Said  bill  prayed  (1)  that  defendants  be  re- 
strained from  creating  any  mortgage  or  Uen 
upon  said  buildings,  machinery,  and  real 
estate ;  (2)  to  require  them  to  keep  said  plant 
insured  for  $3,500  for  the  benefit  of  com- 
plainant; (3)  to  require  appellants,  should 
the  hearing  of  this  cause  be  had  earlier 
than  November  1,  1900,  to  execute  In  proper 
form  their  promissory  note  for  said  amount 
and  to  execute  the  mortgage  (mentioned  in 
the  contract) ;  (4)  or,  should  the  cause  not  be 
heard  prior  to  November  1, 1900,  to  catise  the 
Indebtedness  to  be  ascertaJned  and  the  prop- 
erty referred  to  be  sold  for  its  payment :  (5) 
that  appellants  pay  the  balance  due  by  them 
on  account  of  50  feet  of  conveyor  subsequent- 
ly furnished  to  defendants  and  on  account  ot 
services,  expenses,  board,  and  railroad  fare 
for  the  workman  sent  to  erect  said  machinery. 

Taking  up  the  assignments  of  error  in  the 
order  adopted  by  counsel  for  appellant  in  his 
brief:  The  first  second,  third,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  and  seven- 
teenth assignments  raise  the  question  of  the 
equity  of  the  bill,  especially  referring  to  the 
necessity  of  alleging  and  proving  that  de- 
fendant was  insolvent  or  some  other  circum- 
stance going  to  show  that  the  remedy  at  law 
was  not  adequate.  The  Jurisdiction  of  courts 
of  equity  to  enforce  specific  performance  of 
contracts  arose  from  the  fact  that  the  com- 
mon-law remedies  are  often  Inadequate,  and 
the  extraordinary  power  of  a  court  of  chan- 
cery was  exercised  only  where  there  was  no 
remedy  at  common  law,  or  where  there  was  a 
remedy,  but  It  was  Inadequate.  Fry  on 
Specific  Performance,  p.  12,  {  9;  Comer  v. 
Bankhead,  70  Ala.  496.  The  expression  la 
sometimes  found  in  the  books  that  specific  per- 
formance will  be  granted  on  all  contracts  re- 
lating to  lands,  and  that  it  will  not  be  granted 
on  contracts  relating  to  personal  prt^poly; 
but  this  expression  is  inaccnrat&  An  exami- 
nation of  the  authorities  will-  show  that  they 
all  rest  on  the  original  fundamental  principle 
that  the  relief  will  be  granted  only  where 
there  is  no  adequate  remedy  at  law.  The 
prindpl*  was  early  recognized  and  is  now  gen- 
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erally  adopted  that  In  coutracts  for  the  sale  of 
landa,  where  either  the  vendor  refuses  to  con- 
vey or  the  vendee  refuses  to  consummate,  the 
remedy  by  suit  at  law  for  damages  Is  not  ade- 
quate, because  a  man  buys  a  piece  of  land  be- 
cause he  wishes  that  particular  property,  and 
In  most  cases  it  has  a  special  value  to  him, 
wUch  cannot  be  expressed  in  dollars ;  while  in 
regard  to  contracts  for  the  sale  of  personal 
property  the  general  principle  is  that  per- 
sonal property  has  a  definite  value  in  the 
market;  and  can  always  be  purchased  with 
the  money,  so  tbat  the  relief  will  not  be 
granted  as  to  personal  property,  unless  some 
special  equitable  grounds  be  shown,  as  that 
the  chattel  is  unique,  or  has  a  "pretlum  af- 
fectlonls,"  etc.  2  Story's  Eq.  Jur.  (13th  Ed.) 
H  Tie,  71T,  717a,  746;  2  Beach,  Modern  Bq. 
Jur.  697-699 ;  Waterman  on  Specific  Perform- 
ance. {{  14,  16,  16,  18;  Fry  on  Specific  Per- 
formance, (S  SO,  57;  Moses  v.  Scott,  84  Ala. 
608.  611,  4  South.  742. 

But,  when  we  come  to  apply  the  equitable 
remedy  of  specific  performance  to  a  contract 
by  which  one  party  has  agreed  to  secure  a 
debt  shortly  to  become  due,  tbe  reason  which 
applies  to  sales  of  real  estate  wholly  fails. 
The  mortgage  is  but  a  means  of  securing  the 
debt,  and,  if  a  party  can  collect  his  money  by 
a  direct  suit  at  law,  his  remedy  at  law  Is 
complete.  He  has  recovered  just  what  he 
would  have  recovered,  if  he  bad  obtained 
his  mortgage  and  foreclosed  It  We  do  not 
mean  to  say  that  the  court  will  not.  In  any 
case,  decree  specific  performance  of  a  contract 
to  secure  a  debt  by  a  mortgage,  but  only  thatit 
does  not  follow  as  a  matter  of  course,  as  in 
tbe  case  of  a  contract  for  the  sale  of  real  es- 
tate. Hence,  In  order  to  obtain  tbls  relief,  the 
bill  must  allege  and  the  evidence  must  show 
tbe  facts  which  call  for  equitable  interposi- 
tion in  the  particnlar  case,  as,  for  instance, 
that  the  defendant  Is  insolvent,  or  that  the 
Jnortgagewas  contracted  for  as  an  investment 
V  which  was  to  run  for  years,  so  that  to  pay 
the  complainant  bis  money,  which  was  Just 
what  he  did  not  wish — as  In  Irvine  v.  Arm- 
strong, 31  Minn.  216,  17  N.  W.  343,  where  the 
party  had  released  a  mortgage  of  this  charac- 
ter In  order  to  allow  a  first  mortgage  to  be 
made,  with  the  agreement  that  bis  12-year 
mortgage  was  to  be  reinstated ;  or  in  Shock- 
ley  Y.  Davis,  17  Ga.  177,  where  a'man  In  "fall- 
ing drcnmstances"  Induced  another  to  be- 
come surety  for  blm  In  a  matter  In  which  the 
liability  migbt  continue  for  an  Indefinite 
period ;  or  In  Trlebert  v.  Burgess,  11  Md.  452, 
where  the  court  say  that  there  was  no  rea- 
sonable ground  for  believing  that  he  could 
secure  payment  In  any  other  way ;  or  In  Og- 
den  V.  Ogden  et  al.  4  Ohio  St  182.  where  a 
fraud  was  attempted  by  the  defendant's 
clandestinely  obtaining  possession  of  the  deed, 
which  was  not  to  have  been  delivered  until 
tbe  mortgage  was  delivered;  or  in  Lawrence 
V.  Lawrence,  42  N.  H.  109,  In  which  a  mort- 
gage waa  reinstated,  providing  for  tbe  main- 


tenance of  mortgagee  and  wife.  The  case 
of  Richardson  &  May  v.  Hamlett  &  Wife  et 
al.,  33  Ark.  237,  merely  decides  that  tbe  party 
did  not  lose  bis  vendor's  lien  by  an  agreement 
to  make  the  mortgage  which  he  did  not  make, 
and  that  the  law  considered  tbat  as  done 
which  should  have  been  done.  No  question 
was  raised  In  that  case  as  to  what  allegations 
were  necessary.  There  are  a  number  of  cases 
where  the  matter  Is  mentioned  incidentally, 
or  it  is  stated  in  general  terms  that  tbe  court 
will  decree  specific  performance  of  an  agree- 
ment to  make  a  mortgage ;  but  in  those  cases 
no  point  was  made  as  to  what  allegations 
were  necessary  on  the  subject  of  the  inad- 
equacy of  the  legal  remedy.  So  that  these 
cases,  some  of  which  are  cited  by  the  learn- 
ed counsel  for  the  appellee,  really  throw  no 
light  on  the  question  as  to  wbat  allegations 
are  necessary  to  authorize  equitable  relief 
in  such  cases. 

We  have  shown  that  taking  Into  considera- 
tion the  "ratio  legls,"  there  Is  no  possible 
reason  why  a  contract  to  secure  a  debt  by 
mortgage  should  occupy  any  higher  position 
equitably  than  a  contract  to  convey  personal 
property,  then  it  follows  necessarily  that 
such  a  contract  like  a  contract  to  convey  per- 
sonal property,  cannot  be  specifically  enfor- 
ced without  allegation  and  proof  of  some  fact 
showing  tbe  case  to  be  one  of  equitable  cog- 
nizance, or  that  the  remedy  at  law  is  not 
adequate.  This  court  refused  to  grant  specif- 
ic performance  of  a  contract  to  transfer  a 
note  and  mortgage,  because  "the  bill  did  not 
allege  the  Insolvency  of  defendants,  nor  show 
any  injury  which  cannot  be  fully  compensat- 
ed In  damages  in  a  suit  at  law."  Dilburn  t. 
Youngblood  &  Co.,  85  Ala.  449,  450,  461,  6 
South.  176,  176.  The  court  will  not  In  any 
case  decree  specific  performance  when  the 
complainant  has  an  adequate  remedy  at  law. 
Electric  Lighting  Co.  of  Mobile  v.  Mobile 
&  Sp.  Hill  Ry.,  109  Ala.  101,  195,  19  South. 
721,  65  Am.  St  Rep.  927 ;  Maston  Jones  &  Co. 
V.  Peebles,  133  Ala.  290,  299,  32  South.  60. 
In  this  case  the  remedy  at  law  was  complete ; 
for,  when  the  contract  to  give  the  security  was 
broken,  the  complainant  could  have  sued  at 
once  for  its  breach,  and  the  measure  of  his 
damages  would  have  been  the  amount  of  tbe 
debt  which  was  to  have  been  secured  by  the 
mortgage.  Barron  v.  Mullen,  21  Minn.  374; 
Banna  v.  Mills,  S4  Am.- Dec  216;  Camahan 
V.  Hughes,  108  Ind.  226,  9  N.  B.  79 ;  Hoover  v. 
Gary,  86  Iowa,  494,  53  N.  W.  415 ;  Crawford  v. 
Avery,  35  Miss.  205;  Stephenson  v.  Repp,  47 
Ohio  St  551,  25  N.  E.  803,  10  L.  R.  A.  620; 
Wheeler  v.  Harrah,  14  Or.  325,  12  Pac.  600; 
Foster  V.  Adams  (Vt)  16  Atl.  169,  6  Am. 
St  Rep.  120 ;  Manton  v.  Gammon,  7  HI.  App. 
201.  In  the  case  of  Fulllngton  et  al.  v.  Kyle 
Lumber  Co.,  189  Ala.  242,  246,  35  South.  862, 
853,  this  court  granted  relief  only  because 
it  was  a  motion  to  dismiss  for  want  of  equity, 
under  which  all  amendable  defects  are  con- 
sidered as  amended,  and  tbe  bill  did  state 
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that  the  injury  could  not  be  adequately  com- 
pensated In  damages ;  the  court  stating  that, 
under  the  presumption,  in  a  motion  to  dis- 
miss, it  was  not  necessary  to  allege  insolven- 
cy, since,  "though  he  be  solvent,  compensa- 
tory damages  could  not  be  recovered  of  him." 
It  is  shown  by  the  bill  and  exhibit  that  tb« 
last  payment,  which  was  to  be  secured  by 
mortgage,  was  due  November  1,  1900,  and  the 
prayer  of  the  bill  Is  for  specific  performance 
if  the  hearing  shall  "be  had  earlier  than 
November  1,  1900,  and  if  it  should  not  be 
heard  prior  to  that  time"  then  that  the  prop- 
erty be  sold  to  satisfy  the  indebtness  claim- 
ed. The  final  decree  in  the  case  was  on  De- 
cember 10,  1902,  80  that  it  is  a  bill  purely 
and  simply  to  collect  a  debt  Where  a  bill 
Is  simply  to  collect  money,  the  court  will 
not  decree  specific  performance,  unless  some 
grounds  for  equitable  interposition  are  al- 
lured and  prayed.  KaulTman's  Appeal,  55 
Pa.  383;  Dech's  Appeal,  57  Pa.  467.  While 
a  few  cases  may  be  found  which  seem  to 
have  lost  sight  of  the  reason  on  which  this 
equitable  remedy  is  based,  yet  the  distinction 
fieems  to  be  so  clearly  laid  down  by  the  great 
weight  of  authority  and  by  the  best-consider- 
ed cases  that  we  feel  compelled  to  hold  that, 
under  the  allegations  of  the  bill  in  this  case, 
the  demurrers  and  motion  to  dismiss  above 
referred  to  were  well  taken,  and  the  court 
should  not  have  granted  the  prayer  of  the 
bill.  It  may  be  that  It  would  be  a  wise  pol- 
icy to  allow  courts  of  equity  to  decree  spe- 
cific performance  in  the  enforcement  of  all 
contracts,  without  regard  to  the  remedy  at 
law ;  but  that  is  a  matter  which  addresses  It- 
self to  the  legislative  mind,  and  not  to  the 
Judiciary,  which  must  be  governed  by  the 
principles  of  the  law  as  they  have  come  down 
to  us. 

A  portion  of  the  property  which  Is  sought 
to  be  made  subject  to  the  mortgage  is  person- 
al property,  and  a  portion  real  estate ;  but  we 
have  not  deemed  It  necessary  to  treat  them 
separately,  as,  under  the  view  which  we  take, 
the  same  principle  applies  to  both.  But,  if 
the  court  should  decide  that  specific  perform- 
ance could  be  declared  as  to  the  real  estate, 
and  not  as  to  the  personal  property,  it  is  dif- 
ficult to  point  out  Just  how  the  decree  could 
be  rendered ;  for  doubtless  some  parts  of  the 
machinery  would  be  so  fixed  to  the  realty  as 
to  become  a  part  of  the  real  estate,  while 
others  would  remain  personal  property,  and 
there  is  nothing  in  the  evidence  by  which  the 
court  could  separate  them.  The  court  is 
not  to  be  understood  as  expressing  an  opinion 
on  any  other  right  or  remedy  of  the  com- 
plainant, except  the  right  to  a  specific  per- 
formance of  this  contract  It  results,  from 
the  view  we  take  of  the  points  under  dis- 
cussion, that  the  case  will  have  to  be  revers- 
ed. Hence  it  ia  unnecessary  to  go  into  the 
other  points  raised  by  the  assignments  of 
«mr. 


The  decree  of  the  court  1b  reversed,  and  a 
decree  will  be  here  entered  dismissing  the  bill, 
without  prejudice. 

McCLBLLAN,  O.  J.,  and  TXSON  and  AN- 
DBBSON,  JJ.,  concur. 


STATE   ex   rel.    MBDICAIi   OOLLBOB   OF 

ALABAMA  v.  80WBLL,  Auditor. 
(Supreme  Ciourt  of  Alabama.    May  16,  1905.) 
Statxjtks— Appbopbiatiom  Bnx— Votes  Bb- 

QUIBGD. 

tJnder  Acts  1859-60,  p.  348,  Incorporating 
the  Medical  College  of  Alabama,  to  be  eovemed 
by  trustees  having  nower  to  acquire  and  dispose 
of  real  and  persooal  property,  and  to  exclusive- 
ly hold  the  same  for  use  of  the  college,  etc., 
whidi  trustees  are  given  power  to  cause  to  be 
taught  such  sciences  connected  with  medicine  : 
they  deem  proper  and  to  fill  such  chairs  as  they 
see  fit,  the  college  was  not  under  the  "absolute 
control"  of  the  state,  and  hence  an  appropria- 
tion act  for  its  benefit,  passed  by  less  than  two- 
thirds  of  all  the  members  of  the  L^islature, 
was  invalid,  under  Ck>n8t  {  73,  declaring  that 
no  appropriation  shall  be  made  to  any  educa- 
tional institution  not  "under  the  absolute  con- 
trol of  the  state,"  etc.,  except  by  vote  of  two- 
thurds  of  all  the  members  elected  to  each  house. 
[Ed.  Note.— For  cases  in  point  see  vol.  10. 
(Jent  Dig.  (Colleges  and  Universities,  (  1.] 

"To  be  officially  reported," 

PetiUon  for  mandamus  by  the  state,  on 
relation  of  the  Medical  (College  of  Alabama, 
against  Thomas  L.  Sowell,  Auditor,  to  compel 
him  to  issue  his  warrant  on  the  State  Treasur- 
er for  moneys  appropriated  to  relator  by  the 
Legislature  of  1903.    Writ  denied. 

It  was  averred  in  the  petition  that  the 
Medical  College  of  Alabama  was  incorporated 
by  an  act  of  the  General  Assembly  of  Alaba- 
ma creating  said  corporation,  establishing 
trustees  therefor,  providing  for  the  manage- 
ment and  discipline  of  the  same,  establishing 
the  same  as  a  department  of  the  University 
of  Alabama,  and  appropriating  mcmeys  for 
the  purchase  of  the  necessary  lots  and  the 
erection  of  the  necessary  buildings ;  that  said 
corporation  has  since,  from  time  to  time,  been 
aided  and  sustained  by  appropriations  made 
by  the  General  Assembly  oat  of  the  public 
moneys  of  the  state;  and  that  in  the  same 
there  Is  no -private  Interest  or  ownership 
whatever.  It  was  further  averred  in  the  peti- 
tion that  at  the  session  of  the  Legislature 
of  Alabama  in  the  year  1903  there  was  intro- 
duced in  the  House  of  Representatives  a 
certain  bill  to  appropriate  the  sum  of  f20,000 
to  aid  in  the  repairs,  extension,  and  im- 
provement of  the  buildings  and  equipment  of 
the  Medical  College  of  Alabama;  that  this 
bill  was  passed  by  the  House  of  Represm- 
tatives  and  by  the  Senate  of  the  Legislature, 
and  was  duly  signed  by  the  Sneakar  of  the 
House  and  the  President  of  the  Senate,  and 
was  then  presented  and  delivered  to  the  Gfov- 
emor  of  Alabama,  on  Saturday,  the  26th  day 
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of  September,  1903,  for  his  approval;  that 
said  bill  was  never  returned  by  the  Oovemor 
to  the  Legislature;  that  the  Legislature  did 
not  adjourn  sine  die  within  six  days,  Sundays 
excited,  after  the  said  bill  had  been  pre- 
sented and  delivered  to  the  Qovemor,  and 
that  the  Legislature  adjourned  on  the  3d  day 
of  October,  1003;  that  therefore  said  bill, 
by  Its  passage  through  the  said  two  Houses  of 
the  Legislature  and  its  delivery  to  the  Gov- 
ernor for  Biz  full  days,  Sundays  excepted, 
and  not  being  returned  by  the  Governor  with 
his  veto,  became  a  law.  It  was  then  further 
averred  In  the  petition  that  by  the  provisions 
of  the  said  bill  an  appropriation  of  $20,000 
waa  made  In  favor  of  the  Medical  College  of 
Alabama,  and  it  was  provided  that  said  sum 
should  be  drawn  out  in  installments  on  war- 
rants of  tbe  Auditor  upon  the  State  Treasur- 
er; that  upon  the  petitioner  malting  request 
of  tbe  Auditor  to  draw  his  warrants  In  Its 
favMT  upon  the  State  Treasurer,  in  compliance 
with  the  provisions  of  said  act,  the  Auditor 
declined  and  refused  to  do  so.  The  prayer  of 
tbe  petition  was  that  a  writ  of  mandamus 
issae,  directed  to  Thomas  L.  Sowell,  Auditor, 
commanding  him  to  issue  his  warrants  upon 
tbe  State  Treasurer  for  the  moneys  appro- 
priated to  tbe  petitioner  under  tbe  provisions 
of  said  act  The  respondent  filed  the  fol- 
lowing answer  to  the  petition:  "(1)  The 
defendant,  for  answer  to  the  petition,  saitb 
that  tbe  allegations  of  the  petition  are  untrue. 
(2)  The  defendant,  for  further  answer  to 
the  petition,  saitb  that  the  Medical  College  of 
Alabama  is  not  an  educational  institution 
under  tbe  absolute  control  of  the  state,  and 
that  the  bill  exhibited  with  tbe  petition  did  not 
pass  by  a  vote  of  two-thirds  of  all  tbe  mem- 
bers elected  to  each  House  of  tbe  Legislature 
of  Alabama.  (8)  The  defendant,  for  fur- 
ther answer  to  the  petition,  saitb  that  the  bill, 
a  copy  of  which  is  attached  as  an  exhibit  to 
petition,  was  presented  to  the  Governor  on 
Saturday  September  26, 1003 ;  that  the  session 
of  tbe  Legislature  at  which  the  bill  passed  the 
two  Houses  finally  adjourned  on  Saturday, 
October  3,  1003;  that  between  the  said 
dates  of  Septembo:  26,  1003,  and  October  8, 
1903,  neither  House  of  the  Legislature  was 
in  session  six  days,  Sundays  excepted,  and 
September  26th  and  October  Sd  included." 
To  this  answer  or  return  of  tbe  respondent, 
tbe  petitioner  demurred  upon  tbe  following 
grounds :  "  ( 1 )  That  by  the  act  incorporating 
tbe  petitioner  it  was  made  an  educational 
Institntion  under  the  absolute  control  of 
the  state,  and  therefore  a  two-thirds  vote  of 
each  House  of  the  Legislature  for  the  act  in 
question  was  not  necessary.  (2)  There  is 
nothing  shown  in  the  answer  which  prevented 
tbe  Oovemor,  by  an  adjournment  of  the 
liCglslature,  from  communicating  with  tbe 
House  in  which  said  bill  originated  any  ob- 
jection thereto,  and  returning  the  bill  to  it" 
This  demurrer  was  overruled.  On  the  trial 
of  tbe  case  it  was  sbown  that  the  act  was  not 


passed  by  a  two-thirds  vote  of  each  House. 
After  hearing  the  evidence,  tbe  coiurt  ad- 
Judged  that  the  petitioner  was  not  entitled 
to  the  relief  prayed  for,  and  ordered  the 
petition  dismissed. 

Plllans,  Hanaw  &  Pillans,  for  appellant, 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  Tbe  record  presents  the  ques- 
tion of  the  validity  of  the  act  of  1003,  making 
an  appropriation  of  "twenty  thousand  dollars 
to  aid  in  the  repairs,  extension,  and  im- 
provement of  the  buildings  and  equipment 
of  the  Medical  Department  of  the  Uni- 
versity of  Alabama  at  Mobile,"  whlcb  act 
was  signed  by  the  presiding  officers  of  the 
Senate  and  House  of  Representatives,  but 
retained  by  the  Governor,  without  his  approv- 
al, until  after  the  adjournment  of  the  Legis- 
lature. Section  73  of  the  Constitution  of 
Alabama  provides  that  "no  appropriation 
shall  bt  made  to  any  charitable  or  educational 
institution  not  under  the  absolute  control  of 
tbe  state,  other  than  normal  schools  estab- 
lished by  law  for  the  professional  training  of 
teachers  for  tbe  public  schools  of  the  state, 
except  by  a  vote  of  two- thirds  of  all  the  mem- 
bers elected  to  each  house."  And  the  ques- 
tion raised  by  the  demurrer  to  the  return  is 
whether  or  not  the  Medical  College  of  Alaba- 
ma is  an  Institution  under  the  absolute  con- 
trol of  tbe  state. 

While  we  recognize  the  value  of  this  impor- 
tant educational  Institution,  and  realize  that 
it  Is  proper  that  such  an  Institution  should 
be  sustained  as  a  part  of  the  State  Univer- 
sity, yet  this  question  must  be  decided  upon 
the  principles  of  construction  as  applied  to 
this  section  of  our  Constitution,  in  connection 
with  the  act  incorporating  said  Medical  Col- 
lege. Webster's  International  Dictionary  de- 
fines "absolute"  (from  "absolvere,"  to  loose, 
or  to  set  free)  as  "loosed  from  any  limitation 
or  condition ;  uncontrolled ;  unrestricted ;  un- 
conditional." And  the  Ceutv.ry  Dictionary 
defines  it  as  "free  from  any  restrictions,"  etc. 
The  act  Incorporating  the  Medical  College 
of  Alabama  creates  it  a  body  corporate,  nam- 
ing tbe  board  of  trustees.  In  the  r.rst  instance 
14  in  number,  and  authorizes  the  board  of 
trustees  to  fill  vacancies  and  to  have  any 
number  of  trustees  from  12  to  24.  It  confers 
on  them  the  usual  corporate  powers,  including 
tbe  power  to  acquire  and  dispose  of  real  and 
personal  estate,  and  all  such  pr<^>erty  to  be 
held  exclusively  for  the  use  of  said  college; 
also  to  elect  professors,  and  organize  a  facul- 
ty, "provided,  however,  the  capital  of  said 
corporation  shall  not  exceed  one  hundred 
thousand  dollars."  It  leaves  it  to  said  cor- 
poration to  have  taught  "such  sciences  con- 
nected with  medicine  as  It  may  deem  proper," 
and  to  constitute  and  fill  such  chairs  "as  It 
may  see  fit"  Fifty  thousand  dollars  Is  ap- 
propriated "in  aid  of  said  college,  to  be  ap- 
plied to  the  purchase  of  a  suitable  lot  or  lots 
and  erection  of  buildings,  and  requires  tbe 
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president  of  the  board  of  tmsteee  to  execute 
"bonds  with  good  and  sufficient  security  In 
the  penalty  of  $100,000,  payable  to  the 
state  of  Alabama,  and  conditioned  that  said 
moneys  shall  be  faithfully  applied  to  the  pur- 
poses c(M>templated  by  this  act"  It  then  pro- 
vides tor  the  Instruction  of  one  indigent 
student  from  each  county,  and  declares  the 
college  "shall  constitute  a  department  of 
the  University  ■  of  Alabama,  and  upon  the 
dlssolutiod  of  said  corporation  from  any 
cause  whatever  all  the  property  real  and  per- 
sonal belonging  to  the  corporation  hereby 
created,  or  held  in  trust  for  It,  shall  Inure 
to  the  benefit  of  and  vest  In  the  University. 
•  *  *  Provided,  that  nothing  in  this  act  con- 
tained shall  be  so  construed,  as  to  authorize 
the  application  of  any  portion  of  the  univer- 
sity fund  •  *  *  to  the  purposes  of  the 
corporation  hereby  created.  It  then  pro- 
vides that  "this  act  may  be  altered  or 
repealed  upon  the  application  of  not  less  than 
two-thirds  of  the  board  of  trustees,"  and 
makes  the  president  of  the  board  ex  officio  a 
member  of  the  board  of  trustees  of  the  Uni- 
versity.   Acts  185&-60,  p.  84& 

In  the  famous  Dartmouth  College  Case, 
because  the  corporation  was  organized  to 
provide  for  an  educational  enterprise  started 
by  individual  meaiis  and  placed  in  the  hands 
of  a  self-perpetuating  board,  who  had  com- 
plete control  of  it  the  Supreme  Court  of  the 
United  States  declared  that  it  was  a  private, 
and  not  a  public,  corporation,  and  that  its 
charter  constituted  a  contract  between  the 
government  and  the  incorporators,  the  obli- 
gation of  which  could  not  be  impaired  by  any 
subsequent  act  of  the  Legislature.  Dart- 
mouth College  V.  Woodward,  4  Wheat  618, 
4  li.  Ed.  CSO,  640.  Judge  Story  remarks  In 
this  case  that  "when  the  corporation  is  said 
at  the  bar  to  be  public,  it  Is  not  merely  meant 
that  the  whole  people  may  be  the  proper  ob- 
jects of  the  bounty,  but  that  the  government 
has  the  sole  right  as  trustee  of  the  public 
interests,  to  regulate,  control,  and  direct  the 
corporation  and  its  funds  and  franchises, 
at  its  own  will  and  pleasure."  In  the  case 
of  the  Medical  College  in  Virginia,  the 
board  of  visitors  was  appointed  by  the  Gov- 
ernor, and  they  were  required  to  make  annual 
reports  to  the  Second  Auditor,  and  the  right 
to  alter,  modify,  or  repeal  the  charter  was  re- 
served, and  the  appropriation  was  made  only 
on  condition  that  the  college  authorities 
should  convey  all  of  their  property  to  the  lit- 
erary fund  of  the  state,  and  the  court  says, 
quoting  Judge  Story:  "Strictly  speaking, 
public  corporations  are  such  only  as  are 
founded  by  the  government  for  public  pvr- 
poses,  where  the  whole  interest  belong  also 
to  the  government"  That  corporation  came 
up  to  all  the  tests,  and  was  declared  publla 
Lewis  V.  Whittle,  77  Va.  415,  419.  In  the 
Kansas  University  case,  the  university  was 
established,  maintained,  and  governed  by 
the  state  under  constitutional  require- 
ments.   State  ex  rel.  Little  v.  Board  of  Re- 


gents (Kan.)  40  Pac.  656,  29  L.  R.  A.  878, 
882.  The  same  is  true  of  the  Florida  Agri- 
cultural College  case.  State  ex  rel.  Attor- 
ney General  v.  Knowles,  16  Fla.  577.  And 
in  the  case  of  the  University  of  North  Caro- 
lina, the  decision  is  based  upon  the  fact  that 
the  university  was  "founded  by  the  state  on 
the  public  funds  and  for  a  general  public 
charity,  and  that  the  trustees  were  elected 
and  controlled  by  the  Legislature;  Universi- 
ty of  North  Carolina  v.  Maultsby,  48  N.  C. 
267.  In  the  case  of  our  own  University  and 
Insane  Hospitals,  the  corporations  are  clear- 
ly simply  the  agencies  of  the  state  to  admin- 
ister its  funds  for  certain  purposes.  They 
make  reports  to  the  state,  and  are  entirely 
under  the  direction  and  control  of  the  state. 
Trustees  of  University  v.  Winston,  6  Stew,  ft 
P.  17;  White  v.  Alabama  Insane  Hospital, 
138  Ala.  479,  S5  South.  464. 

As  before  stated,  our  constitutional  require- 
ment is  not  satisfied  even  with  its  being  a 
public  corporation,  but  it  must  be  "under  the 
absolute  control  of  the  state."  In  other 
words,  according  to  the  definition,  under  the 
"unrestricted,"  "unconditional,"  or  "imcon- 
trolled"  control  of  the  state,  "free  from  any 
restrictions."  The  entire  control  and  man- 
agement of  this  college  is  committed  to  the 
self-perpetuating  board  of  trustees.  While 
one  section  declares  it  to  be  a  part  of  the 
oniverslty,  yet  it  is  specially  excepted  from 
any  participation  in  the  university  fund,  and 
the  trustees  of  the  university  are  not  given  any 
control  of  it  Its  trustees  might  conclude  to 
dose  it  or  they  might  change  its  curriculum, 
and  devote  it  to  teaching  the  healing  art  by 
osteopathy.  Christian  Science,  or  osteology, 
and  the  state  could  not  say  nay.  If  the  state 
were  to  undertake  to  order  the. property  sold, 
and  change  its  location,  or  to  make  any  other 
alteration,  the  trustees,  or  those  who  own  the 
"capital,"  might  say:  "Our  money  Is  Inter- 
ested in  this  corporation.  You  only  aided 
us.  The  control  is  placed  in  our  hands.  You 
cannot  impair  the  obligation  of  our  contract 
You  cannot  alter  or  amend  our  charter,  un- 
less a  request  be  made  by  two-thirds  of  our 
board."  It  cannot  come  under  the  control 
of  the  state,  unless  the  trustees  abandon  It 
and  then  its  assets  would  go  to  the  Univer- 
sity. The  state  has  no  authority  to  demand 
a  statement  of  its  receipts  and  disbursements. 
In  fact  in  place  of  having  absolute  control, 
the  state  has  no  control  of  It  The  mere  rec- 
itation, in  subsequent  acts  making  appro- 
priations, could  not  change  the  chartered 
rights  of  the  corporation  as  originally  or- 
ganized. In  order  to  bring  this  college  vrtth- 
in  the  provisions  of  our  (Constitution,  so  as  to 
authorize  an  appropriation  to  it  by  less  than 
the  two-third  vote  required.  It  would  be  nec- 
essary to  have  its  charter  amended  and  place 
it  under  the  absolute  control  of  the  state. 

The  Judgment  of  the  court  is  affirmed. 

McCLBLLAN,  O.  J.,  and  TYSON  and 
ANDEBSON,  JJ.,  concur. 
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FERREIiIi  T.  CITY  OP  OPEMKA. 
(Supreme  Court  of  Alabama.    April  11,  190S.) 
L  Aftbai/— Record— JuDGu^KT. 

The   raling   and   judgment   on   motion    to 
•trike  and  on  demurrer  to  the  complaint  shonld 
appear  in  the  record  proper. 
2.  Bamb— Bntbt  of  Rttuko. 

Entry  of  ruling  on  a  motion  to  strike  or 
quash  or  on  demurrer  to  a  complaint,  "Being 
considered  by  the  court  is  by  the  court  over- 
mled,"  is  but  a  memorandum  of  the  ruling,  and 
not  a  sufficient  judgment  to  authorize  review. 
8.  Same— Absiokmentb  of  Ebbob. 

Assignments  of  error :  "The  court  erred  in 
overruling  defendant's  motion  to  quash  the  pro- 
ceedings, and  in  overruling  each  separate  ground 
of  said  motion ;  In  overruling  defendant  s  mo- 
tion to  strike  the  complaint,  and  in  over- 
ruling each  ground  of  said  motion;  in  overrul- 
ing each  of  defendant's  demurrers  to  complaint" 
— are  too  general,  and  not  in  confonnity  to 
Supreme  Court  Practice  Rule  1. 

4.  OBDiifANCEa— Chahok  in  Chabteb. 

Ad  ordinance  remains  in  force  after  adop- 
tion of  a  new  charter,  authorizing  such  an  ordi- 
nance and  providing  that  existing  ordinances 
not  conflicting  with  the  charter  shall  remain  in 
force  till  repealed. 

5.  SaMB— CUAMOE  FBOM  DlSTBIOT  TO  CiTT. 

The  mere  change  of  a  district  to  a  city 
with  the  same  boundaries  does  not  repeal  an 
ordinaDoe  of  the  district. 
S.  Gamino— PuKLio  Places. 

Whether  a  dwelling  is  a  public  place  with- 
in the  gaming  laws  is  a  question  for  the  jury ; 
the  evidence  tecding  to  show  it  is  used  for  other 
than  private  purposes,  and  as  a  resort  for  those 
who  would  indulge  in  gaming. 

[Ed.  Note. — For  cases  in  point,  lee  vol.  24, 
Gent.  Dig.  Gaming,  |  800.] 

7.  Same— iJfSTBucTioNS. 

The  word  "public"  in  the  concluding  clause 
of  a  requested  charge  on  a  prosecution  for  gam- 
ing :  "For  other  and  prior  meetings  at  an  other- 
wise private  place  such  as  this  to  have  the  effect 
of  converting  it  Into  a  public  place  in  respect 
•f  a  game  subsequently  played  there,  such  other 
and  prior  meetings  n^ust  have  been  of  such 
character,  and  so  repeated  and  continued  up  to 
near  the  time,  as  to  stamp  the  place  with  such 
attributes  of  publicity  as  involves  the  idea  that 
people  of  the  vicinity  may  go  and  are  likely  to 
go  there  at  will,  and  may  and  are  likely  to  go 
there  at  will ;  the  idea  of  a  public  meeting  place 
for  the  neighlx>rhood" — ^is  calculated  to  mis- 
lead the  Jury,  and  so  authorizes  refusal  of 
the  charge. 

Appeal  from  Circuit  Court,  Lee  County ; 
A.  A.  Evans,  Judge. 

TTo  be  officially  reported." 

Edgar  Ferrell  was  convicted  of  gaming  un- 
der an  ordinaDce  of  the  city  of  Opelika,  and 
appeals.     Affirmed. 

Ttae  appellant  in  this  case,  Edgar  Ferrell, 
was  tried  before  the  recorder  of  the  city  of 
Opelika  upon  a  charge  for  gaming,  and  was 
convicted  and  fined  $40.  From  the  Judgment 
of  conviction,  he  appealed  to  the  clrcnit  court 
of  Lee  county.  In  the  circuit  court,  the  city 
of  Opelika  filed  against  the  defendant  the 
following  complaint:  "The  plalntiCt  claims 
of  the  defendant  $S0  for  the  violation  by  the 
defendant  of  an  ordinance  of  said  city  of 
Opelika,  In  words  and  figures  as  follows,  to- 
wlt:  'Any  person  who  bets  or  hazards  any 
mon^,  bank  notes,  or  other  thing  of  valuer 


at  any  game  of  cards,  dice,  or  any  device  or 
substitute  for  either,  contrary  to  the  laws  of 
the  state,  within  the  limits  of  the  district, 
shall,  upon  conviction  thereof,  be  fined  not 
less  than  $25  nor  more  than  $100 ;'  and 
plaintiff  avers  that  during  the  month  of 
August,  1901,  the  defendant,  contrary  to  the 
laws  of  the  state,  did  bet  or  hazard  money  at 
a  game  played  with  cards,  at  a  public  place 
within  the  limits  of  the  dty  of  Opelika,  con- 
trary to  the  ordinance  of  the  dty." 

There  were  motions  made  to  strike  the  com- 
plaint from  the  file,  and  also  demurrers  in- 
terposed to  the  complaint,  but  under  the  de- 
cision from  the  present  appeal  it  is  unneces- 
sary to  set  these  out  In  detail.  The  defend- 
ant pleaded  the  general  issue  and  filed  sever- 
al special  pleas,  which  special  pleas  were  de- 
murred to,  but  under  the  present  decision  it 
Is  unnecessary  to  set  out  these  demurrers  at 
length. 

The  bill  of  exceptions  contained  the  several 
motions  to  strike  which  were  filed  by  the  de- 
fendant On  the  trial  of  the  case,  the  city 
clerk  of  Opelika  testified  that  he  kept  the 
minute  book  of  the  proceedings  of  the  city 
council,  and  that  on  the  1st  day  of  May, 
18C9  there  was  passed  a  resolution  which 
provided  as  follows:  "The  old  city  ordinan- 
ces were  adopted  until  new  ones  could  be 
passed."  The  plaintiff  then  offered  In  evi- 
dence one  of  said  ordinances,  which  was  In 
words  and  figures  as  follows:  "Any  person 
who  bets  or  hazards  any  money,  bank  notes, 
or  other  thing  of  value,  at  any  game  of  cards, 
or  dice,  or  any  device  or  substitute  for  either, 
contrary  to  the  laws  of  the  state,  within 
the  limits  of  the  district,  shall  upon  convic- 
tion thereof  be  fined  not  less  than  twenty-five 
nor  more  than  one  hundred  dollars." 

The  defendant  objected  to  the  introduction 
of  said  ordinance  In  evidence  upon  the  fol  low- 
lug  grounds:  (1)  It  had  not  been  promul- 
gated since  the  new  charter  was  adopted; 
(2)  said  dty  had  no  authority  to  pass  said 
ordinance;  and  (3)  said  ordinance  attempted 
to  prohibit  gaming  within  the  limits  of  the 
district  of  Opelika,  but  did  not  prohibit  the 
offense  charged  within  the  dty  of  Opelika. 
This  motion  was  overruled,  and  the  defendant 
duly  excepted.  The  dty  clerk  fturther  testi- 
fied that  said  ordinance  had  been  In  exist- 
ence for  a  number  of  years. 

The  plaintiff  then  Introduced  several  wit- 
nesses who  testified  that  a  short  time  before 
the  prosecution  In  this  case,  they  went  to  the 
house  of  one  Alex  McCoy  about  half  past  1 
o'clock  at  night ;  that  the  house  was  a  private 
residence  within  the  city  of  Opelika;  that 
they  looked  through  a  window  of  said  resi- 
dence, and  found  the  defendant  and  six  other 
persons  sitting  on  the  fioor  playing  cards; 
that  they  did  not  see  any  money  or  other 
things  of  value  In  their  hands  or  on  the  floor ; 
that  said  witnesses  were  members  of  the  po- 
lice force  of  Opelika,  and  after  they  had  ar- 
rested the  defendant  and  the  other  persons 
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th^  found  on  one  of  tbe  parties  25  cents  In 
money,  and  one  of  tbe  witnesses  saw  a  nickel 
lying  on  tbe  floor.  The  plaintiff  also  intro- 
duced otber  witnesses  who  testified  that  on 
three  otber  occaslona  they  bad  seen  tbe  de- 
fendant and  other  parties  playing  cards  in 
this  same  house. 

The  defendant  Introdnced  several  witnesses 
who  testified  that  at  the  time  In  question  they 
were  playing  cards,  but  there  was  no  betting. 

Upon  the  introduction  of  all  the  evidence, 
the  defendant  requested  tbe  court  to  give 
to  tbe  jury  tbe  following  written  charge, 
and  separately  excepted  to  the  court's  refusal 
to  give  the  same  at  asked :  "For  other  and 
prior  meetings  at  an  otherwise  private  place 
such  as  this,  to  have  tbe  effect  of  converting 
it  into  a  public  place,  In  respect  of  a  game 
subsequently  played  there,  such  other  and  prior 
meetings  must  have  been  of  such  character, 
and  so  repeated  and  continued  up  to  near  the 
time,  as  to  stamp  tbe  place  with  such  attri- 
butes of  publicity  as  Involves  the  idea  that 
people  of  the  vicinity  may  go  and  are  likely 
to  go  there  at  will,  and  may  and  are  likely  to 
go  there  at  will ;  the  Idea  of  a  public  meeting 
place  for  the  neighborhood." 

There  were  verdict  and  Judgment  in  favor 
of  tbe  plaintiff,  assessing  a  fine  of  $25.  From 
this  Judgment,  tbe  defendant  appealed.  The 
first  four  assignments  of  error  were  as  fol- 
lows: (1)  Tbe  court  erred  In  overruling 
defendant's  motion  to  quash  tbe  proceedings 
against  him,  and  also  erred  In  overruling 
each  separate  ground  of  said  motion.  (2) 
Tbe  court  erred  In  overruling  defendant's 
motion  to  strike  this  complaint  from  the 
file,  and  also  erred  In  overruling  each  ground 
of  said  motion  to  strike.  (3)  The  court 
erred  In  overruling  each  of  defendant's 
demurrers  to  complaint,  numbered  1,  2,  S,  4, 
6,  and  6,  respectively.  (4)  Tbe  court  erred 
lit  sustaining  each  of  plaintiff's  demurrers 
to  defendant's  pleas,  numbered  3,  4,  6,  6, 
and  7,  respectively. 

The  defendant  also  assigned  as  error  the 
rulings  of  tbe  trial  court  upon  tbe  evidence 
to  which  exceptions  were  reserved,  and  the 
refusal  of  tbe  court  to  give  the  charge  re- 
quested by  blm.  . . 

B.  T.  Phillips  and  Houston  &  Power,  for 
appellant    Albert  B.  Bamett,  for  appellee. 

HABALSON,  J.  1.  The  ruling  and  Judg- 
ment of  tbe  court  on  the  motion  to  strike, 
and  on  demurrer  to  the  complaint,  should 
appear  in  the  Judgment  entry.  Tbe  bill  of 
exceptions  Is  tbe  proper  place  to  show  tbe  cir- 
cumstances, but  tbe  ruling  Itself  Is  a  Judg- 
ment and  should  appear  In  tbe  record  proper. 
U.  8.  B.  S.  Ck).  V.  Weir,  96  Ala.  401,  11  South. 
488;  8  Brick.  Dig.  p.  78,  §|  4,  7.  Tbe  second 
entry  of  tbe  ruling  on  the  motion  to  strike  Is, 
"which  motion  being  duly  considered  by  the 
court,  is  by  tbe  court  overruled,"  and  on  de- 
murrers to  tbe  complaint,  the  same  "being 
by  tbe  court  duly  considered  are  by  tbe  court 


overruled  and  held  for  naught."  The  same 
thing  is  true  In  reference  to  the  motion  to 
quash  the  complaint,  and  also  to  the  pleas, 
as  to  which  the  Judgment  entry  recited,  "De- 
murrers to  pleas  3,  4,  5,  6,  and  7,  as  shown 
by  tbe  record,  being  by  tbe  court  duly  consid- 
ered, are  by  the  court  sustained." 

These  were  not  sufficient  or  valid  Judg- 
ments, but  merely  a  memorandum  of  the  rul- 
ing of  the  court,  and  will  not  be  reviewed 
on  appeal.  Morgan  v.  Flexner,  105  Ala.  356, 
16  South.  716;  Hereford  v.  Combs,  126  Ala. 
369,  28  South.  582;  Cartlldge  r.  Sloan,  124 
Ala.  596,  26  South.  918;  B.  L.  &  I.  Co.  v.  Du 
bose,  125  Ala.  442,  28  South.  280;  Dantzler 
V.  S.  C.  M.  Co.,  128  Ala.  410,  30  South.  674. 
Moreover,  the  assignments  of  error  as  to 
each  of  tbese  rulings  are  too  general  to  be 
considered.  They  do  not  conform  to  rule  1, 
of  Supreme  Court  Practice.  Williams  v. 
Coosa  Mfg.  Co.,  138  Ala.  673,  33  South.  1015. 

2.  On  tbe  12th  of  December,  1882,  the  lieg- 
Islature  passed  an  act  to  repeal  tbe  charter  of 
the  city  of  Opellka.  Acts  1882-83,  p.  245.  On 
the  same  day,  It  passed  another  act  "to  estab- 
lish a  new  charter  for  the  dty  of  Opellka." 
Id.  p.  246.  By  that  act,  it  was  provided  In 
section  19  (page  262),  "tbat  tbe  said  city 
council  shall  have  the  power  and  authority  to 
pass  all  by-laws  and  ordinances  that  may 
be  deemed  necessary  and  proper  for  tbe  gov- 
ernment of  said  city,  not  Inconsistent  with  the 
laws  of  the  state,  and  the  same  to  alter  or  re- 
peal at  pleasure."  In  the  same  section,  tbe 
council  was  given  authority  to  "take  Juris- 
diction of  assaults,  and  assaults  and  batter- 
ies, and  to  punish  each  offender  by  fine  in  any 
sum  not  to  exceed  $50,"  eta,  which  provision 
is  Immediately  followed  by  another,  "and 
generally  to  Impose  fines  for  violations  of  dty 
ordinances  and  collect,  the  same,"  etc.  This 
latter  provlaion,  and  the  one  first  quoted  above, 
referred  to  violations  of  city  ordinances  in 
general,  and  not  to  tbe  special  power  confer- 
red to  try  and  fine  offenders  for  assaults  and 
assaults  and  butteries,  which  were  criminal 
offenses  against  tbe  state. 

On  tbe  19th  of  February,  1888,  tbe  Legl» 
lature  passed  another  act,  "to  Incorporate 
tbe  district  pf  Opellka  and  provide  for  tbe 
government  thereof."  Acts  1882-83,  p.  485. 
This  act  provided  tbat  it  should  go  Into  effect 
from  and  after  Its  passage,  and  that  all  laws 
and  parts  of  laws  in  conflict  with  its  provi- 
sions were  thereby  repealed.  This  act  con- 
tained the  same  provisions  as  did  the  charter 
of  the  city  Just  referred  to  In  reference  to  as- 
saults and  assaults  and  batteries,  and  tbe 
power  to  pass  ordinances  generally  for  the 
good  of  the  district 

On  the  20th  of  February,  1899  (Acts  1898- 
99,  p.  1133),  the  L^lslature  passed  another 
act  "to  establish  a  new  charter  for  the  dla- 
trlct  of  Opellka,"  which  contained  like  pro- 
visions as  to  assaults  and  assaults  and  bat- 
teries, and  tbe  passage  of  laws  generally  for 
the  good  of  the  district,  as  the  two  last  acts 
already  ref»rcd  to. 
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Thereafter,  on  tbe  2lBt  of  February,  1899 
(Acts  1898-09,  p.  932),  an  act  was  passed  to 
change'  the  corporate  name  of  the  district 
to  the  name  of  the  city  of  Opellka.  Said  act 
of  the  20th  of  February  to  establish  a  new 
charter  for  the  district  of  Opellka,  contained 
the  provision  that  "all  existing  laws  and  ord- 
inances of  said  city,  adopted  in  pursuance 
of  said  law,  shall  remain  in  force  until  re- 
pealed or  modified  by  the  board,  as  far  as 
the  same  are  not  In  conflict  with  this  charter, 
and  all  powers  granted  by  this  act  mnst  be 
liberally  construed  in  favor  of  the  power 
of  the  city  to  pass  such  laws."  * 

The  change  of  the  dty  charter  does  not 
affect  existing  ordinances  In  harmony  with 
new  provisions.  Dillon  on  Mun.  Ck)rp.  {{  86, 
419. 

Undw  tbe  older  charters,  the  city  or  district 
bad  the  power  to  pass  the  ordinance  set  out 
in  tbe  complaint,  and  it  was  continued  in 
force  and  effect  by  tbe  charter  itself.  The 
limits  of  the  city  under  the  new  charter  and 
the  district  acts  were  Identical. 

The  objections  to  the  Introc^uctlon  of  tbe 
ordinance,  set  out  in  the  complaint,  were 
without  merit  and  properly  overruled. 

"Any  place,  which  for  the  time  Is  made 
public  by  the  assemblage  of  people.  Is  a  pub- 
lic place  within  the  meaning  of  the  act 
against  gaming."  Campbell  v.  State,  17  Ala. 
369.  "Any  house  to  which  all  who  wish  may 
go,  night  or  day,  and  indulge  in  gaming  is  a 
public  place,  within  the  meaning  of  the  stat- 
ute." Smith  V.  State,  52  Ala.  881;  Jacob- 
aoa  T.  State,  55  Ala.  161. 

Prima  facie,  a  dwelling  is  a  private  place, 
but  when  the  evidence  tends  to  show  that  it 
is  used  for  other  than  private  purposes,  and 
as  a  resort  by  those  who  would  Indulge  in 
gaming,  the  question  of  its  being  also  a  "pub- 
lic place,"  under  the  statute,  is  properly  left 
to  tbe  jury.    1  Mayfield's  Dig.  872,  |  94. 

Tbe  use  of  the  word  "public"  in  the  sen- 
tence— ^"the  idea  of  a  public  meeting  place 
for  tbe  neighborhood," — as  employed  in  the 
concluding  part  of  the  charge  requested  for 
defendant,  was  calculated  to  mislead  the 
jury,  and  was  on  that  account,  If  for  no 
other,  not  ImprcH^erly  refused. 

Ajfflrmed. 

McCLBTJ.AN,  O.  J.,  and  DOWDOLL  and 
OIQMSON,  JJ.,  concur. 


TiUSL,  V.  STATES. 

iSupreme  Coart  of  Alabama.    April  18, 1906.) 

1.  CovBTS  —  Okoahization  bt  Supbbnumeb- 
AST  JUDOB  —  Pbbsttkftion. 
Where  a  court  was  organized  by  the  super- 
nnmerary  judge,  who  was  directed  tiy  the  Gov- 
ernor to  bold  tbe  first  week  of  the  term,  it  will 
be  presumed  that  tbe  circait  judge  bad  notified 
the  Governor  that  he  could  not  attend  the  term 
daring  the  first  week,  In  which  case  the  Gover- 
nor was  authorized  by  Act  Feb.  20,  1899  (Acts 
189^-99  p.  237)  {  S,  to  give  the  direction  that  he 
save  to  the  supernumerary  judge. 


2.  Same— MTRtTTE  Entbiks. 

It  is  not  essential  to  the  regularity  of  the 
organization  of  the  circuit  court  by  the  super- 
numerary judge  that  the  minute  entry  showing 
it  should  give  any  reason  why  the  circuit  Judge 
was  not  present  to  organize  it. 
8.  Saue   —   Adjoubhzd    Tebm   —   Sfkciai, 

Under  Code  1896,  i  917,  relative  to  ad- 
journed terms  of  the  circuit  court,  providing 
that  in  the  entiy  of  such  adjournment  all  nec- 
essary orders  for  summoning  jurors  to  serve 
at  the  adjourned  term  may  be  made,  the  fact 
that  the  order  of  adjournment  of  the  court  till 
Thursday,  December  8th,  made  no  provision  for 
jurors  to  serve  for  the  remainder  of  the  week 
commencing  on  said  Thursday,  but  only  provid- 
ed for  jurors  to  be  summoned  for  the  week  be- 
ginning Monday,  December  12th,  does  not  af- 
fect the  validity  of  the  venire  served  on  defend- 
ant ;  tbe  court  on  said  Thursday,  defendant  be- 
ing, present,  having  made  an  order  setting  said 
Monday  as  the  day  for  defendant's  trial,  so  that, 
if  jurors  had  been  ordered  summoned  for  tbe 
first  week  of  the  adjourned  term,  they  could 
have  formed  no  part  of  the  venire  in  defend- 
ant's case. 

4.  JtjBORs  —  MoTioH  TO  Quash  Venibb  — 

Statement  or  Gbottnds. 
The  gronnd  of  a  motion  to  quash  a  venire, 
that  it  was  not  drawn  and  summoned  accord- 
ing to  law,  is  insufficient,  as  stating  a  mere  con- 
clusion. 
6.  Sami— JtTBoas  Sbbvirg  at  Bboulab  and 

Adjoubned  Tebmb. 
It  is  no  ground  for  quashing  a  special  ve- 
nire, summoned  to  try  defendant  at  an  adjourn- 
ed term,  that  some  of  the  jurors  served  as  reg- 
ular jurors  at  tbe  regular  term. 

6.  Cbimirai,  Law  — Evidercb— BxPLAinino 
Tbbtimort— Deuonbtbatior. 

There  is  no  error  in  allowing  a  witness,  who 
has  testified  as  to  the  position  of  tracks  In  the 
earth  relative  to  the  body  of  deceased  when 
found,  to  illustrate  his  testimony  by  placing 
his  feet  near  a  seam  in  tbe  carpet  in  front  of 
the  jury,  and  slating  that  the  position  of  his 
feet  relative  to  tbe  seam  indicated  the  position 
of  the  tracks  relative  to  deceased's  body ;  this 
being  a  statement  of  a  fact,  and  not  an  opinion. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Gent.  Dig.  Criminal  Law,  {{  1050,  1051,  1457.] 

7.  Saue— Bvidence  as  to  Inquest. 

There  is  no  error  in  allowing  a  witness  in 
a  homicide  case  to  testify  that  he  was  a  jus- 
tice of  the  peace  and  held  an  inquest  over  de- 
ceased's body. 

8.  Sakb  — ABaUUXKT  TO  Jubt  —  Bblatino 
JOKB. 

For  the  prosecuting  attorney  to  relate  a 
joke  In  illustration  of  his  argument,  it  not  being 
related  as  a  fact,  or  ss  evidence  of  any  fact,  in 
the  case  is  proper. 

9.  Hokioide  —  Manblauohtbb  —  Irstbuc- 
noRs. 

A  requested  charge  that,  if  the  jury  be- 
lieved defendant  was  prompted  to  shoot  deceas- 
ed entirely  because  of  passion  suddenly  aroused, 
they  could  not  convict  him  of  murder,  is  bad, 
because  omitting  to  Inquire  as  to  the  nature  of 
the  provocation  and  of  the  passion  ;  concurrence 
of  adequate  provocation  and  sudden  passion  be- 
ing necessary  to  reduce  a  homicide  to  man- 
siaugbter. 

10.  Same— Pbovokino  Difticulty. 

A  requested  charge  that,  if  defendant  was 
prompted  to  shoot  deceased  entirely  because  of 
passion  suddenly  aroused,  be  could  not  be  con- 
victed of  murder,  having  left  out  of  considera- 
tion evidence  tending  to  show  defendant  brought 
on  the  difficulty,  is  properly  refused. 

11.  Samb— Self-defense — Inbtructions. 
Requested  charges  for  acquittal,  if  the  jury 

have  reasonable  doubt  whether  defendant  did 
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not  act  In  self-defense,  are  bad,  In  not  setting 

out  the  ingredients  of  Iself-defense. 

12.  Cbimihal     Law— ABomoiHTATivi     In- 

STRtrCTIONS. 

Reguested  argumentative  charges  are  prop- 
erly refused. 
18.  SaXB— ElXIFTICAL  Chaboes. 

That   a   requested   charge   ia   elliptical   is 
ground  for  refusing  it. 

Appeal  from  Clrcnlt  Oonrt,  Honston  Ooan- 
ty ;  H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Will  Peel  was  convicted  of  murder  In  the 
second  degree,  and  appeals     Affirmed. 

On  the  trial  of  the  case  the  defendant  mov- 
ed to  quash  the  Indictment,  which  motion 
was  overruled  by  the  court,  and  to  thie  rul- 
ing the  defendant  duly  excepted.  The  grounds 
of  the  motion  and  the  evidence  relating  there- 
to are  set  forth  in  the  opinion.  The  defend- 
ant also  moved  to  quash  the  special  venire 
served  upon  him.  The  court  overruled  the 
motion,  and  to  this  ruling  the  defendant  duly 
excepted.  The  several  grounds  of  the  mo- 
tion are  set  forth  in  substance  in  the  opinion, 
except  the  second,  fourth,  and  fifth  grounds, 
which  are  as  follows:  "Second.  The  order 
of  this  court  directing  the  drawing  and  serv- 
ing of  the  venire  of  petit  Jurors  served  upon 
this  defendant,  made  and  entered  on  Thurs- 
day, the  8tb  day  of  December,  1004,  was  void 
and  without  warrant  or  authority  of  law,  be- 
cause on  said  day,  namely,  the  8th  day  of 
December,  1904,  this  court  was  not  legally  or- 
ganized as  a  court,  and  was  without  power 
and  authority  to  make  said  order  for  sum- 
moning and  serving  said  venire  of  Jurors. 
•  •  •  Fourth.  The  regular  venire  of  Ju- 
rors drawn  and  summoned  for  the  week  of 
this  court  commencing  December  12,  1904, 
was  not  drawn  and  summoned  according  to 
law.  Fifth.  The  special  venire  of  petit  Ju- 
rors drawn  and  summoned  for  the  trial  of 
this  cause  was  not  drawn  and  summoned  ac- 
cording to  law." 

The  evidence  for  the  state  tended  to  show 
that  on  the  19th  day  of  September,  1904»  the 
defendant  shot  and  killed  Will  Canter;  that 
shortly  before  the  killing  the  deceased,  with 
others,  was  in  a  field  picking  cotton;  that 
the  party  left  the  field  and  went  to  the  house 
of  deceased,  and  in  the  afternoon  started 
back  to  the  field,  deceased  carrying  a  pistol 
with  him ;  that  they  went  along  the  public 
road  towards  the  field  where  they  had  been 
engaged,  and  when  within  a  short  distance  of 
defendant's  house,  which  was  on  the  same 
road,  they  saw  defendant  and  his  wife  come 
out  of  the  house  and  go  towards  the  field, 
and  that  defendant  had  his  gun  across  his 
shoulder ;  that  deceased  and  the  others  with 
him  overtook  defendant  and  his  wife,  when 
defendant  engaged  deceased  in  a  conversation 
regarding  a  previous  dispute  between  them, 
in  the  course  of  which  defendant  took  his  gun 
off  his  shoulder,  cursing  deceased,  and  threw 
bis  gun  up  to  shoot,  and  deceased  started  to 
draw  his  pistol,  and  as  he  did  this  defendant 
shot  him.    The  evidenc*  for  the  defendant 


tended  to  show  that,  when  the  deceased  met 
him  in  the  road,  he  cursed  him  and  engaged 
defendant  in  a  dispute,  in  the  course  of  which 
deceased  advanced  towards  him,  cursing 
again,  drew  his  pistol  from  his  breast,  and 
presented  it  towards  defendant,  when  the 
latter  raised  his  gun  and  fired ;  that  defend- 
ant endeavored  to  retreat,  and  requested  de- 
ceased not  to  have  any  difficulty  with  him. 
Upon  the  introduction  of  all  the  evidence 
the  defendant  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
excepted  to  the  court's  refusal  to  give  each  of 
them:  "(1)  The  court  charges  the  Jury  that 
if  they  believe,  from  the  evidence,  that  the 
defendant  was  prompted  to  shoot  Canter,  the 
deceased,  entirely  because  of  passion  sudden- 
ly aroused,  then  the  Jury  cannot  find  the  de- 
fendant guilty  of  murder  In  either  degree. 
(2)  If  the  Jury  believe,  from  the  evidence, 
that  deceased,  Will  Canter,  was  a  man  of  bad 
character,  and  that  his  character  was  bad  as 
being  turbulent,  violent,  and  blood-thirsty, 
and  a  fighting  man,  and  as  being  a  dangerous 
man,  and  thart  prior  to  the  killing  deceased 
had  made  threats  to  kill  defendant,  and  that 
some  of  these  threats  had  been  communicated 
to  defendant  before  the  killing,  and  that  de- 
fendant was  free  from  fault  in  bringing  on 
the  difficulty,  and  that  at  the  time  of  firing 
the  fatal  shot  defendant  either  was,  or  rea- 
sonably appeared  to  be,  about  to  sustain  griev- 
ous bodily  harm  or  lose  his  life  at  the  hands 
of  deceased,  and  that  Just  prior  to  the  time 
defendant  shot  deceased,  deceased  had  drawn 
a  pistol  from  his  bosom  and  started  to  shoot 
defendant,  defendant  had  the  right  to  con- 
strue these  acts  on  the  part  of  deceased  in 
the  light  of  his  character  as  a  man  and  in  the 
light  of  such  threats.  (3)  If  upon  all  the 
evidence  the  Jury  have  a  reasonable  doubt 
that  defendant  did  not  act  In  self-defense  in 
killing  deceased,  they  must  acquit  him.  (4) 
If  upon  all  the  evidence  the  Jury  have  a  rea- 
sonable doubt  whether  or  not  defendant  acted 
in  self-defense  in  killing  deceased,  he  must 
be  accquitted.  (5)  If  the  deceased  is  shown 
to  be  a  man  of  turbulent,  violent,  and  blood- 
thirsty character,  and  to  have  made  threats 
to  kill  defendant,  some  of  which  bad  been 
communicated  to  him  before  the  killing,  and 
If  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  and  if,  Just  prior  to  the  fir- 
ing of  the  fatal  shot,  deceased  drew  a  pistol, 
and  raised  his  hand  with  a  pistol  in  it  with- 
in carrying  distance  for  a  pistol,  then  the  de- 
fendant had  a  right  to  construe  his  conduct 
in  the  light  of  deceased's  bad  character  and 
the  threats  made.  And,  if  upon  all  the  ev- 
idence the  Jury  do  not  believe  beyond  a  rea- 
sonable doubt  that  defendant  is  guilty,  they 
must  acquit  blm." 

Espy  &  Farmer,   for  appellant    Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

DENSON,  J.    The  fall  term,  1904,  of  the 
circuit  court  held  for  Houston  county  was 
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organized  on  the  Slat  day  of  October,  1904, 
the  day  flxed  by  law  upon  whicb  said  term 
of  said  court  should  be  convened.    The  court 
was  organized  and  presided  over  during  the 
first  week  of  the  term,  until  the  afternoon 
of  the  4th  of  November,  1904,  by  Hon.  A.  H. 
Alston,  supernumerary  Judge  for  the  state. 
On  the  3d  day  of  November,  1904,  the  grand 
Jury  organized  by  the  court  (Judge  Alston 
presiding)  at  the  above-named  term  returned 
the  indictment  in  this  case  against  the  de- 
fendant. Will  Peel,  charging  him  with  mur- 
der in  the  first  degree.    On  the  4th  of  Novem- 
ber, 1904,  Hon.  H.  A.  Pearce,  Judge  of  the 
Twelfth  Judicial  circuit,  relieved  Judge  Als- 
ton and  presided  over  the  court  during  the 
remainder  of  the  term.    On  the  same  day, 
and  after  Judge  Pearce  had  relieved  Judge 
Alston,  and  was  discharging  his  duties  as 
presiding  Judge  of  said  court,  the  defend- 
ant filed  a  motion  to  quash  the  indictment 
The  business  of  the  court  not  having  been 
disposed  of  at  the  regular  term,  an  «H4er 
was  made  by  the  court  adjourning  the  court 
to  December  8,  1904;  the  adjourned  term 
to  continue  for  the  trial  and  disposition  of 
dvll    and    criminal   cases    until  the  court 
should  be  finally  adjourned.    The  motion  to 
quash   the  Indictment  was  renewed  at  the 
adjourned  term,   and   on   the  hearing  was 
overruled.    The   averments   of   the   motion 
were  proved.    It  was  also  shown  that  the 
8iq)enmmerary     Judge    was     directed     and 
Instructed  by  the  Oovernor  to  hold  the  first 
week  of  the  fall  term,  1904,  of  the  circuit 
court  for  Houston  county.     Section  2  of  the 
act  of  February  20,  1899  (Acts  1898-09,  p. 
237),  which  created  this  office  of  supernum- 
erary Judge,  provides  that  such  Judge  shall 
have  power  and  authority,  under  the  direc- 
tion of  the  Governor,  to  hold  any  regular 
term  of  the  circuit  or  chancery  court  in  this 
Btete,   and  to  exercise  all  the  powers  and 
privileges  and  i>erform  all  the  duties  of  cir- 
cuit Judges  and  chancellors  while  in  office. 
Section  3  of  said  act  provides  that  it  shall 
be  the  duty  of  every  circuit  Judge  and  chan- 
cellor,  when   from  sickness,  or  from  being 
engaj^  In  holding  a  special  term  of  court,  i 
or  from  any  other  cause,  he  cannot  attend  a 
regnlar  term  of  his  court,  to  notify  the  Gov- 
ernor of  that  fact,  etc    From  this  act  it 
seeoM  that,  regardless  of  the  cause,  If  the 
drcnlt  Judge  cannot  hold  the  regular  term 
of  tbe  court,  the  supernumerary  Judge,  when 
directed  by  the  Gtovernor,  may  do  so.    Tbe 
proof,  while  it  showed  that  the  circuit  Judge 
was  In  Dothan,  also  showed  that  he  did  not 
appear  and  hold  the  court    We  will  presume. 
In  tbe  absence  of  anything  to  the  contrary, 
that  tbe  drcnlt  Judge  bad  notified  the  Gov- 
ernor that  he  could  not  attend  the  regular 
term  of  the  court  during  tbe  first  week,  and 
that  it  was  upon  such  notification  that  the 
Govonor  directed  the  supernumerary  Judge 
to  bold  tbe  court  for  the  first  week.    Nor  was 
it  essential  to  the  regularity  of  the  organiza- 
tloo  of   th«  court  that  the  minute   entry. 


showing  tlie  organization  of  the  court  by 
the  supernumerary  Judge,  should  have  set 
forth  any  reason  why  tbe  circuit  Judge  was 
not  present  to  organize  the  court  The  mo- 
tion to  quash  the  Indictment  was  properly 
overruled. 

The  defendant  on  the  12tb  of  December, 
1904,  filed  a  motion  to  quash  the  special  ve- 
nire served  upon  him,  which  motion  contain- 
ed many  grounds,  the  first  of  which  is,  in 
substance,  that  the  order  made  by  the  court 
at  the  regular  fall  term,  1904,  of  the  court 
adjourning  the  court  until  Thursday,  Decem- 
ber 8,  1904,  provided  for  Jurors  to  be  sum- 
moned for  the  week  of  said  adjourned  term, 
beginning  Monday,  December  12,  1004,  but 
made  no  provlBlon  for  Jurors  to  serve  any 
portion  of  the  week  including  Thursday,  the 
8th  day  of  December,  1904.  We  cannot  ^ee 
how  the  fact  that  no  Jurors  were  ordered 
for  the  first  week  of  tbe  adjourned  term 
could  possibly  have  affected  any  right  of  the 
defendant  or  the  validity  of  the  venire.  On 
Thursday,  the  8th  of  Decembn,  the  defend- 
ant being  present  tbe  court  made  an  order 
setting  Monday,  December  12,  1004,  as  tbe 
day  for  the  trial  of  this  case;  and,  of  course, 
if  Jurors  bad  been  ordered  summoned  for  tbe 
first  week  of  the  adjourned  term,  they  could 
not  have  formed  a  part  of  the  venire  In  tbe 
defendant's  case,  set  as  it  was,  for  a  day  in 
tbe  next  week.  It  is  not  necessary  for  as 
to  Inquire  what  business  the  court  trans- 
acted during  the  first  wedt  of  tbe  adjourned 
term,  other  than  that  which  appertained  to 
the  defendant's  case.  It  did  not  concern 
the  defendant  whether  tbe  court  was  engaged 
in  the  trial  of  cases  or  not  Section  917  of 
the  Code  of  1896,  which  relates  to  adjourned 
terms  of  the  circuit  court  with  reference  to 
the  order  for  Jurors,  provides  as  follows: 
"In  the  entry  of  such  adjournment  tbe  order 
in  which  the  unfinished  business  will  be 
transacted  may  be  prescribed,  and  all  neces- 
sary orders  made  for  summoning  Jurors  to 
serve  at  tbe  adjourned  term."  We  think, 
in  tbe  light  of  the  stetute,  that  tbe  objection 
made  in  the  third  ground  of  tbe  motion  to 
that  part  of  the  order  of  the  court  which  re- 
lates to  summoning  Jurors  for  the  adjourned 
term  is  untenable.  The  order  in  this  respect 
was  all  that  was  necessary  under  the  statute. 

The  second,  fourth,  and  fifth  grounds  of 
the  motion  stete  mere  conclusions.  No  facts 
are  set  out  showing  in  what  respect  the  ve- 
nires were  not  drawn  and  summoned  accord- 
ing to  law. 

The  sixth  ground  of  the  motion  shows 
that  2  of  the  50  special  Jurors  drawn  on  the 
8th  of  December  in  tMs  case  served  as  reg- 
ular Jurors  at  the  regular  term  in  October, 
1904.  The  record  shows  that  after  the  court 
adjourned,  to  convene*  again  on  December 
8th,  and  before  it  did  convene  on  that  day, 
the  Jury  commisslcmers,  at  tbe  time  provided 
by  law,  refilled  tbe  Jury  box,  and  from  the 
box  so  refilled  the  presiding  Judge  drew  the 
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names  of  the  50  special  Jurora  Among  the 
names  drawn  were  those  of  F.  M.  Paramore 
and  J.  D.  Norrell.  Under  the  facts  above 
stated,  the  fact  that  the  two  Jnrors  named, 
served  as  regular  Jnrors  at  the  regular 
term  of  the  court  held  In  October  did  not 
affect  the  validity  of  the  special  venlra 
Arps'  Case,  97  Ala.  5,  12  South.  301,  19  U 
B.  A.  357,  38  Am.  St  Rep.  137. 

The  witness  Reynolds  testified:  That 
he  saw  the  body  of  the  deceased  a  short  time 
after  be  was  killed  at  the  place  of  the  killing. 
That,  when  he  reached  the  body,  it  was  on 
the  back,  the  feet  towards  the  south- and  the 
head  towards  the  north.  The  left  hand  rest- 
ed on  the  body,  and  the  right  hand  was  rais- 
ed and  resting  over  backwards  from  the  head. 
There  was  a  pistol  In  the  right  hand,  also 
blood  in  the  right  hand.  There  was  no  blood 
on  the  top  side  of  the  pistol,  but  the  bottom 
side  of  the  pistol,  where  it  lay  in  the  hand, 
was  bloody.  Witness  then  testified  that  he 
saw  two  tracks  immediately  near  the  body. 
The  right  foot  track  pointed  the  toe  towards 
the  body,  and  the  left  foot  track  pointed  the 
heel  towards  the  body,  and  was  on  the  oppo- 
site side  of  the  body  from  the  right  foot  track. 
The  left  track  made  a  slanting  impression, 
slightly  backwards.  He  testified  that  he  did 
not  see  the  person  make  the  tracks.  The  solic- 
itor then  asked  the  witness  to  stand  up  be- 
fore the  Jury  and  show  how  the  tracks  were. 
The  defendant  objected  to  the  witness  show- 
ing how  the  tracks  were  made,  but  the  court 
overruled  the  objection.  The  floor  in  front 
of  the  Jury  was  cari)eted,  and  there  was  a 
seam  in  the  carpeting  which  ran  east  and 
west  The  witness,  answering  the  question, 
pointed  to  the  seam  in  the  carpet  and  said, 
"Let  this  seam  represent  the  body  of  the  de- 
ceased," and,  placing  his  right  foot  near  the 
seam  on  the  south  side,  with  the  toe  of  the 
foot  pointing  towards  the  seam,  and  his  left 
foot  on  the  opposite  side,  about  2  or  2^  feet 
from  the  other  foot,  and  the  heel  of  the  shoe 
towards  the  seam,  while  standing  in  this 
position,  told  the  Jury  that  the  position  of 
his  feet  on  the  floor  with  reference  to  the 
seam  indicated  the  position  of  the  tracks  with 
reference  to  the  dead  body  of  Canter.  An- 
other witness  had  previously  testified  to  the 
position  of  the  tracks  with  reference  to  the 
body  substantially  as  did  the  witness  Rey- 
nolds, and  further  testified  that  the  tracks 
were  larger  than  his,  and  that  he  wore  a 
No.  9  shoe.  The  defendant  moved  to  exclude 
"the  attitude  and  position  of  the  witness 
while  placing  his  feet  on  each  side  of  the 
seam."  The  only  attitude  and  position  of 
the  witness  presented  to  us  by  the  bill  of  ex- 
ceptions is  that  the  witness  was  standing 
and  his  feet  were  in, the  position  above  stat- 
ed. It  ae&aas  to  ns  that  the  position  which 
the  evidence  shows  the  witness  placed  his 
feet  in,  with  reference  to  the  seam,  corre- 
sponded precisely  with  his  evidence  as  to 
the    position    of    the    tracks    with    refer- 


ence to  the  body.  The  position  of  witness' 
feet  with  reference  to  the  seam,  was  evidence 
similar  in  character  to  a  diagram  of  the 
scene  of  the  difficulty  showing  the  rela- 
tive position  of  the  body  of  the  deceased  and 
the  tracks.  The  statement  of  the  witness 
that  the  position  of  bis  feet  on  the  floor 
and  with  reference  to  the  seam  indicated  the 
position  of  the  tracks  with  reference  to  the 
body  of  Canter  was  a  statement  of  a  fact  and 
not  opinion.  There  was  no  error  in  the  rul- 
ings of  the  court  overruling  the  objections 
to  the  question  and  the  motion  to  exclude 
the  evidence.  1  Mayfleld's  Dig.  p.  820,  H 
166, 15& 

The  court,  against  the  objection  of  the  de- 
fendant, permitted  the  solicitor  to  ask  the 
wltne^  Reynolds  if  he  was  a  Justice  of  the 
peace.  The  witness  answered  that  be  was. 
Against  the  objection  and  exception  of  the 
defendant,  the  court  then  permitted  the  wit- 
ness to  testis  that  he  held  an  inquest  over 
the  body  of  the  deceased.  We  see  that  the 
purpose  in  asking  the  witness  whether  or  not 
he  was  a  Justice  of  the  peace  was  to  show  his 
authority  for  holding  an  Inquest  It  would 
have  been  entirely  competent  for  the  state 
to  have  proved  by  the  witness  that,  as  acting 
coroner  at  such  inquest,  he  made  an  examina- 
tion of  the  body,  and  located  the  wounds,  and 
ascertained  the  nature  of  them.  As  the  proof 
went  no  further  than  to  show  the  inquest  was 
held,  we  do  not  see  how  it  could  possibly  have 
injured  the  defendant  Section  4333,  Code 
1896. 

The  relating  by  the  solicitor  of  the  Joke 
In  illustration  of  his  argument  was  witbii> 
the  bounds  of  proper  forensic  discussion. 
He  did  not  relate  the  Joke  as  a  fact  nor  as 
evidence  of  any  fact,  in  the  case.  It  has  been 
heretofore  said  by  this  court:  "It  is  only 
when  the  statement  is  of  a  substantive,  out- 
side fact,  stated  as  fact  and  which  mani- 
festly bears  on  a  material  inquiry  before  the 
Jury,  that  the  court  can  interfere  and  arrest 
discussion."  Cross'  Case,  68  Ala.  476;  Cun- 
ningham's Case,  117  Ala.  69,  23  South.  693; 
Brown's  Case,  121  Ala.  9,  26  South.  744. 

This  brings  us  to  the  consideration  of  the 
charges  refused  to  the  defendant  Charge  1 
pretermits  any  inquiry  as  to  the  nature  of 
the  provocation  of  the  passion.  There  must 
l>e  a  concurrence  of  adequate  provocation  and 
sudden  passion  to  reduce  a  homicide  to  man- 
slaughter. Mitchell's  Case,  60  Ala.  26; 
Prior's  Case  77  Ala.  56;  Johnson's  Case,  133 
Ala.  38,  31  South.  951 ;  Gregory's  Case  (AJa.> 
37  South.  269;  Clark's  Man.  Cr.  Law,  {{  41». 
421.  Furthermore,  the  charge  leaves  out  of 
consideration  the  evidence  tending  to  show 
that  the  defendant  brought  on  the  difficulty. 
Adam's  Case,  133  Ala.  166  (charge  8).  31 
South.  851. 

Charges  3  and  4  do  not  set  oat  the  Ingre- 
dients of  self-defense.  Such  charges  have 
been  frequently  condemned.  Rodeo's  Case. 
97  Ala.  54,  12  South.  419;  MiUer's  Case,  107 
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Ala.  42,  19  South.  37;  McLeroy's  Case,  120 
Ala.  274,  25  Soath.  247;  Stewart's  Case,  183 
Ala.  106.  81  Sontb.  944. 

Charges  2  and  5  are  argninentatlTe,  and  for 
this  reason  were  properly  refused.  Charge 
5  is  also  elliptical.  Campbell's  Case,  133  Ala. 
81,  31  South.  802,  91  Am.  St  Rep.  17;  Stew- 
art's Case,  supra. 

There  Is  no  error  In  the  record,  and  the 
judgment  of  conviction  Is  affirmed. 

Affirmed. 

McCLBLLAN.  O.  J.,  and  HARALSON  and 
DOWDBLL,  JJ.,  concur. 


ALABAMA  CHEMICAL  00.  T.  OBISS. 
(Supreme  Court  of  Alabama.    June  7,   1906.) 

1.  Sai.es — Bbblacu  of  Contbact— MEASnBK  or 
Damages. 

The  measure  of  damages  for  breadi  of  con- 
tract to  sell  personalty  is  the  difference  be- 
tween the  agreed  price  and  tlie  price  at  which 
similar  property  may  be  bought  in  the  open 
market  and  losses  sustained  by  the  buyer  by 
reason  of  his  failure  to  realize  profits  on  con- 
tracts entered  into  on  the  faith  of  obtaining 
>he  property  are  too  remote. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  43, 
Cent.  E«g.  Sales,  {g  1175,  11®,  1190.] 

2.  Same — Faelubx  to   Deltveb — Subsequkkt 
AssuBAircES  to  Deutkb. 

Assurances  by  a  seller  that  he  will  deliver 
the  goods  sold  are  mere  repetitions  of  his  orig- 
inal promise  to  deliver,  and  do  not  change  the 
measure  of  damages  for  failure  to  deliver. 

3.  Samb— Damages. 

The  damages  recoverable  for  failure  to  de- 
liver goods  sold  are  the  natural  and  necessary 
ccmseqnences  of  the  breach,  flowing  directly 
therenom,  and  such  as  are  within  the  con- 
templation of  the  parties. 

4.  Same — Sauc  or  Lumber— Faxlube  to  De- 
uvEB — Damages. 

A  buyer  of  lumber  for  the  erection  of  a 
manufacturing  plant  cannot,  on  the  seller's  fail- 
ure to  perform,  recover  the  losses  sustained  by 
being  compelled  to  excuse  its  contractor  from 
a  forfeiture  for  failure  to  complete  the  plant 
within  the  time  stipulated,  and  by  being  hinder- 
ed in  his  business,  though  the  seller  knew  that 
the  lumlier  was  to  be  used  for  the  erection  of 
the  plant,  and  the  buyer  could  not  obtain  the 
lomber  in  the  city  where  the  plant  was  erected ; 
the  parties  only  having  in  mind  an  ordinary 
sale  of  lumber. 

5.  Same  —  In ABiUTT  to  Bitt  ir  the  Open 
Mabkbt. 

An  allegation  that  a  buyer  of  lumber  could 
not,  on  the  seller's  failure  to  deliver,  obtain 
lumber  of  the  quality  and  dimensions  contracted 
for  in  the  city  where  the  same  should  have  been 
delivered,  is  not  an  allegation  that  the  lumber 
could  not  have  been  procured  in  the  open  mar- 
ket, and  hence  it  does  not  affect  the  measure 
of  damages  for  the  breach. 

Appeal  from  City  Court  of  Montgomery; 
\.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Action  by  Joseph  Qeiss,  doing  business  as 
the  Alabama  Lumber  Company,  against  the 
.Uabama  Chemical  Company  to  recover  for 
goods  sold.  From  a  Judgment  for  plaintiff, 
defendant  apipeala.    Affirmed. 


Defendant  pleaded  a  special  plea  of  set- 
off, as  follows:  That  at  the  time  of  the 
bringing  of  the  action  plaintiff  was  indebted 
to  defendant  in  the  sum  of  $2,000,  for  that, 
after  defendant  entered  into  a  contract  with 
plaintiff,  by  which  plaintiff  was  to  deliver 
defendant  certain  lumbar  In  the  dty  of 
Montgomery,  to  be  used  by  defendant  for  the 
erection  of  Its  fertilizer  plant,  defendant  on 
tlie  following  day  contracted  with  other  per- 
sons for  the  erection  of  said  plant,  and  that 
it  was  known  to  plaintiff  at  the  time  the 
lumber  was  purchased  that  it  was  to  be  used 
for  the  erection  of  said  plant,  and  that  de- 
fendant contemplated  contracting  with  other 
persons  for  the  erection  thereof ;  that  plain- 
tiff agreed  to  deliver  the  lumber  at  the  rate 
of  12  cars  a  week,  which  he  failed  to  do,  and ' 
that  upon  such  failure  lie  was  notified  that 
the  defendant's  contractors  had  quit  work 
on  account  of  not  having  the  lumber,  and  that 
defendant  would  go  into  the  market  and  buy 
the  necessary  lumber,  and  charge  plaintiff 
with  the  difference  In  price,  and  that  plain- 
tiff requested  defendant  not  to  do  so,  stating 
that  he  would  speedily  deliver  the  lumber, 
and  that,  relying  upon  such  statement  and 
request,  defendant  did  not  purchase  the  liun- 
ber  in  the  market;  that  it  was  impossible 
to  obtain  lumber  of  the  size  and  character 
contracted  for  in  the  city  of  Montgomery, 
and  that  it  would  have  taken  some  time  to 
have  obtained  it  from  a  distance;  that  by 
reason  of  the  delay  defendant  had  to  excuse 
its  contractor  from  a  forfeiture  of  $25  per 
diem  for  40  days  <or  failure  to  complete  the 
plant  within  a  certain  time,  and  was  thereby 
prevented  from  manufacturing  fertilizer  for 
six  weeks,  and  was  greatly  hindered  in  the 
prosecution  of  its  business  and  earning  In- 
terest on  amonnt,  $100,000,  invested  in  said 
business.  The  plaintiff  demurred  to  the 
special  plea  on  the  ground  that  the  damages 
claimed  were  remote,  speculative,  and  con- 
tingent, and  not  within  the  contemplation  of 
the  parties.  The  court  sustained  the  demur- 
rer. 

Horace  Stringfellow,  for  appellant  Ray 
Rusbton,  for  appellee. 

SIMPSON,  J.  The  damages  set  forth  in 
the  plea  of  defendant  in  this  case  are  specu- 
lative and  too  remote.  The  decisions  of 
this  court  have  settled  the  proposition  that 
for  the  breach  of  a  contract  to  sell  and  de- 
liver personal  property  the  measure  of  dama- 
ges is  the  difference  between  the  agreed 
price  and  the  price  at  which  similar  property 
could  be  purchased  in  the  market,  and  that 
losses  sustained  by  the  purchaser  by  reason 
of  his  failure  to  realize  profits  on  contracts 
which  he  entered  into  on  the  faith  of  receiv- 
ing the  personal  property  bought  are  too  re- 
mote, conjectural,  and  speculative  to  be  re- 
covered. McFadden  &  Bro.  v.  Henderson, 
128  Ala.  223,  29  South.  640;  Watson  v.  Klr- 
by,  112  Ala.  486,  20  South.  624;   Nichols  v 
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Raacb,  188  Ala.  372,  35  South.  409.  It  la  true 
that  there  are  some  expressions  In  said  cases 
which  indicate  that  under  certain  circum- 
stances a  more  liberal  rule  of  damages  may 
govern.  In  the  case  of  Watson  v.  Klrby, 
112  Ala.  436,  445,  20  South.  624,  627,  in  which 
recoupment  was  claimed  for  failure  to  de- 
liver logs  which  had  been  purchased,  the 
court,  holding  that  it  was  the  duty  of  the 
-defendants  to  go  into  the  market  and  pur- 
chase other  logs,  and  claim  only  the  dlffer- 
«nce  "if  it  was  practicable,"  goes  on  to  state 
that,  If  the  mill  was  forced  to  remain  idle 
for  10  days,  the  general  profits  for  so  short  a 
time  are  too  speculative.  In  the  case  of  Mc- 
Fadden  v.  Henderson,  128  Ala.  235,  29  South. 
640,  the  court  does  state,  as  counsel  for  ap- 
'pellant  notes,  that,  where  the  purchaser  can- 
not go  Into  the  market  and  purchase  the 
goods,  the  reason  of  the  rule  ceases;  but 
that  does  not  mean  that,  necessarily,  specu- 
lative damages  must  be  allowed,  but  only 
that  other  means  must  be  adopted  (or  ascer- 
taining what  the  actual  damages  was  for  the 
nondelivery  of  the  goods.  And,  again,  in 
this  case,  there  Is  so  allegation  that  the 
goods  could  not  be  obtained,  but  only  that 
the  plaintiff  continued  to  assure  the  defend- 
ant that  he  would  deliver  the  lumber,  and 
defendant  relied  on  it  The  assurance  that 
he  would  deliver  was  no  more  than  a  repeti- 
tion of  the  original  promise  to  deliver,  and 
did  not  change  the  contract  nor  authorize 
any  different  measure  of  damages. 

Appellant  claims  that  this  court,  in  the 
case  of  Nichols  v.  Ra8ch,'138  Ala.  876,  85 
South,  409,  intimates  that,  if  the  stopping 
of  the  mules,  men,  and  teams  in  that  case 
had  been  alleged  as  the  basis  of  the  claim 
for  damages,  the  party  could  have  recovered, 
and  that  the  damages  claimed  by  appellant 
in  this  case  are  analogous.  E^ven  if  this 
court  were  bound  by  the  intimation  in  that 
decision,  which  it  is  not,  it  may  be  remarked 
that  the  contract  in  that  case  was  one  in 
which  one  party  sold  a  boiler,  retaining  the 
title  until  paid  for,  the  other  party  agreed 
to  set  up  a  shingle  mill,  and  the  first  party 
was  to  furnish  the  timber  to  run  the  ma- 
chine, and  the  purchaser  of  the  shingle  mill 
was  to  furnish  so  many  shingles  to  the  first 
party,  so  that  each  stipulation  was  so  con- 
nected with  and  dependent  upon  the  other 
that  it  might  all  be  said  to  have  been  with- 
in the  contemplation  of  the  parties;  while 
in  the  case  now  before  the  court  It  was  a  sim- 
ple sale  of  an  ordinary  article  of  trade,  which 
the  defendant  expected  to  use  in  the  building 
of  a  house,  and  defendant  claims  that,  because 
"it  was  known  to  the  plaintiff  at  the  time 
said  contract  was  entered  Into  that  said 
lumber  was  to  be  used  for  the  erection  of 
said  plant,  also  that  defendant  contemplated 
contracting  with  said  other  persons  for  the 
erection  of  said  plant,"  and  because  defend- 
ant had  to  release  his  contractors  from  a 
forfeiture  of  $25  per  day  for  not  completing 


the  building,  and  because  said  contractors 
are  now  claiming  |750  from  defendant  on 
account  of  delay  in  furnishing  lumber,  there- 
fore the  plaintiff  should  pay  these  damages, 
and  also  damage  resulting  from  defendant 
having  purchased  a  large  amount  of  mate- 
rial to  be  used  in  the  manufacture  of  ferti- 
lizers in  said  building,  on  the  price  of  which 
he  has  lost  Interest,  altogether  amounting 
to  $100,000.  In  that  case,  also,  the  damages 
mentioned  were  for  the  use  of  the  mules  and 
other  property  while  standing  idle;  while 
here  the  claim  is,  In  part  at  least,  to  reim- 
burse defendant  on  account  of  a  contract 
which  he  made  with  his  builders. 

On  this  subject  of  awarding  damages  on 
the  breach  of  a  contract  beyond  the  amount 
herein  first  stated,  it  Is  true  that  the  deci- 
sions are  not  harmonious,  and  there  is  a 
great  lack  of  a  clear  statement  as  to  Just 
what  damages  may  be  recovered,  and  as  to 
Just  what  is  "speculative."  It  Is  clear  that 
damages,  to  be  recoverable,  must  be  the  nat- 
ural and  necessary  consequence  of  the  breach, 
and  must  flow  directly  and  naturally  and  In 
the  due  course  of  things  from  the  breach; 
and  the  expression  is  often  used  that  they 
must  be  such  as  were  within  the  contem- 
plation of  the  parties.  Note  to  Grlffln  t. 
Ctolver,  69  Am.  Dec.  718;  1  Sutherland  on 
Damages  (3d  Ed.)  p.  134,  {  45 ;  page  148,  {  60 : 
page  156,8  52.  Where  the  courts  have  gone 
beyond  the  regular  rule,  and  allowed  other 
damages  which  are  the  direct  and  certain 
result  of  the  breach,  it  has  been  because,  in 
those  cases,  it  has  been  supposed  that  those 
consequences  were  within  the  contemplation 
of  the  parties,  and  it  has  sometimes  been 
said  that,  if  the  contracting  party  knew  the 
purpose  for  which  the  article  was  being  pur- 
chased, he  Is  liable  for  the  consequential 
injury  which  occurs  to  the  purchaser  on  ac- 
count of  the  failure  to  deliver  It;  but  we 
think  this  Is  too  broad  a  statement  of  the 
rule.  A  mere  seller  of  an  article  does  not 
Incur  the  same  respohslbillty  as  one  who 
manufactures  an  article  for  a  particular 
purpose.  Booher  v.  Ooldsborongh,  44  Ind. 
603.  Mayne  on  Damages  suggests  that  In 
place  of  the  third  rule  supposed  to  be  laid 
down  in  the  leading  case  of  Hadley  v.  Bax- 
endall,  9  Ex.  341,  It  should  be  stated  that, 
"where  there  are  special  circumstances  con- 
nected with  a  contract  which  may  caosti 
special  damages  to  follow  If  It  is  broken, 
mere  notice  of  such  circumstances  given  to 
one  party  will  not  render  him  liable  for  the 
special  damages,  unless  It  can  be  Inferred 
from  the  whole  transaction  that  he  consented 
to  become  liable  for  such  special  damage." 
See  note  1  Sutherland  on  Damages  (3d  EM.) 
p.  163.  And  Mr.  Sutherland  says:  "Doubt- 
less It  is  essential,  in  order  to  bring  within 
the  contemplation  of  the  parties  damages 
different  from  and  larger  In  amount  than 
those  which  usually  ensue,  that  the  special 
circumstances  out  of  which  they  naturally 
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proceed  shall  have  been  known  to  the  party 
sought  to  be  made  liable  In  such  a  manner, 
at  the  time  of  contracting,  as  to  make  It 
manifest  to  him  that.  If  compensation  In 
case  of  a  breach  on  his  part  Is  accorded  for 
actaal  loss.  It  must  be  for  a  loss  resulting 
from  that  special  state  of  things  which 
those  drcnmstances  portended."  1  Suther- 
land on  Damages,  pp.  164,  165,  {  62. 

In  cor  own  court  the  utmost  limit  which 
has  been  touched  In  the  direction  of  holding 
the  party  to  a  contract  which  has  been  bro- 
ken liable  beyond  the  actual  value  of  the  ar- 
ticle la  In  the  case  of  Bell  t.  Reynolds,  78 
Ala.  611,  66  Am.  Rep.  62,  In  which  a  party 
selling  guano,  knowing  that  it  was  to  be 
used  in  raising  cotton,  was  held  liable  for 
the  difference  which  the  guano  would  have 
made  in  the  crop.  In  that  case  the  nature 
of  the  contract  was  such  that  after  it  had 
become  known  that  the  fertilizer  was  not 
famished,  it  was  too  late  to  purchase  other 
goods  In  the  market ;  and  the  court  lays  par- 
tlCDlar  stress  on  the  fact  that  as  the  party 
bad  worked,  side  by  side,  a  strip  of  land 
with  the  fertilizer  and  one  without  it,  it 
was  capable  of  exact  ascertainment  what 
the  result  of  using  the  fertilizer  would  hare 
been.  In  the  case  now  under  consideration, 
it  was  simply  a  sale  of  lumber,  which  is  a 
common  article  of  trade ;  and,  while  the  plea 
alleges  that  lumber  of  the  same  quality  and 
dimensions  could  not  be  got  in  Montgomery, 
yet  that  falls  very  far  short  of  alleging  that 
it  oonld  not  hare  been  procured  in  the  mar- 
ket It  was  evidently  only  a  part  of  the  ma- 
terial which  was  being  furnished  to  complete 
the  manufacturing  establishment  There  was 
nothing  in  the  contract  or  the  surroundings 
to  indicate  that  the  parties  had  anything 
in  mind  further  than  an  ordinary  purchase 
of  lumber. 
We  bold  that  the  allegations  of  the  plea 
do  not  show  that  the  matters  stated  were 
"within  the  contemplation"  of  the  parties, 
and  that  the  damages  claimed  are  too  remote. 
It  follows  that  the  demurrers  to  the  pleas 
were  properly  sustained.  The  Judgment  of 
the  court  is  affirmed. 

McCLlSIiLAN,  C.  J.,  and  DOWDBLIj  and 
DENSON,  JJ.,  concur. 


Mcdonald  t.  state. 

(Sapreme  Court  of  Alabama.   April  19,  1905.) 

L  COUBTS  —  JtJBlSDICTION— StJMMABT     JUDO- 
IBIITB— ST.4TCT0BT  PROVISIOSS. 

Code  1800,  a  3767,  3810,  provide  that  the 
motion  for  Bammary  Judgment  must  be  made  in 
the  drcait  roart  of  the  county  in  which  the 
peison  moved  apainst  resides.  Section  944  pro- 
vides that  the  citv  courts,  unless  otherwise  pro- 
vided, shall  exercise  the  Jurisdiction  and  powers 
•f  the  citcoit  conrt  Acts  1863,  pp.  122,  123, 
creating  a  city  court,  provides  that  it  shall 
have  concurrent  jurisdiction  with  the  circuit 
courts,  and  that  all  laws  of  a  ceneral  nature 
tball  apply  to  the  city  court.  Held,  that  the 
dty  court  had  jurisdiction  of  sammaiy  proceed- 
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lags  authorized  by  chapter  106,  Code  1896, 
authorizing  the  entry  of  summary  Judgrments 
where  the  person  moved  against  is  within  the 
territorial  Jurisdiction  of  the  court. 

2.  ATTOBNEY  AMD  CUKNT— SUIOIABT  JUDO- 
ICXNr— NOTICX— SumoiKNOT. 
A  notice  for  summary  Judgment  authoris- 
ed by  Code  1896,  c.  106,  served  on  an  attorney 
at  law,  which  recited  that  a  motion  would  be 
made  at  a  term  of  court  for  summary  Judg- 
ment against  him  for  a  specified  sum,  and  which 
stated  that  the  ground  of  the  motion  was  that 
the  attorney,  as  attorney  for  the  state  in  a  suit, 
had  received  a  designated  sum  in  satisfaction  of 
a  Judgment  in  favor  of  the  state,  and  that  on 
demand  he  had  refused  to  pay  over  the  sum, 
gave  the  court  Jurisdiction  of  the  subject-mat- 
ter. 

8.  Saub— Tebbitobiai.  Jubisdiction  ov  Cocbt 
— Apfkabancb  Ann  Plbadinqs— Effect. 
Where,  In  proceedings  In  a  dty  conrt  for 
summary  judgment  Bgalnst  an  attorney  for 
failure  to  pay  over  money  received  by  him  as 
attorney  for  a  client  the  attorney  appeared  and 
moved  for  the  dismissal  of  the  proceedings  on 
the  ground  that  the  circuit  court  only  had  juris- 
diction, and  filed  pleas  in  set-off,  etc.,  proof  that 
the  attorney  resided  within  the  territorial  Juris- 
diction of  the  city  court  was  not  necessary  in 
order  to  confer  Jurisdiction  on  the  court,  and 
the  Jurisdiction  was  shown  by  the  incorporation 
of  t^  motion  for  Judgment  into  its  records. 

4.  SaUB— DGVARD— SUFFICIEItCY. 

The  proper  demand,  in  proceedings  against 
a  defaulting  attorney  for  a  summary  Judgment 
under  Code  1896,  U  3810,  3811,  authorizing 
summary  judgments  against  an  attorney  fail- 
ing to  pay  over  money  collected  by  him  "on 
demand  made  by  the  person  entitled  thereto 
•  •  •  for  the  amonnt  collected,"  and  empow- 
ering the  court  to  require  the  party  claiming  the 
money  to  establish  his  right  thereto,  is  for  the 
gross  sum  collected  by  and  in  the  hands  of  the 
attorney,  though  he  is  entitled  on  a  settlement 
to  retain  a  part  as  oranpensation. 

5.  Saub  —  Pbocgdttbb— Defenses— Set-off  — 
compkhsation. 

In  a  proceeding  against  a  defaulting  at- 
torney for  a  summary  judgment  under  Code 
1896,  H  3810,  8811,  authorizing  a  summary 
judgment  against  an  attorney  failing  to  pay 
over  money  collected  by  him  as  attorney  for  a 
client  the  attorney  cannot  set  up  a  set-off  in 
defense ;  the  theory  of  the  statute  being  that  no 
claim  of  the  attorney  should  be  made  until  he 
has  discharged  his  duty  of  putting  the  fund  in 
the  control  of  the  court,  and  then  only  for  com- 
pensation for  services  rendered  in  the  collection 
of  the  fund. 

6.  Same— EviDERCE— Habitless  Ebbob. 

Where,  In  proceedings  for  summary  Judg- 
ment against  an  attorney  failing  to  pay  over 
money  collected  by  him  in  an  action  by  the 
state  against  a  third  person  for  taxes,  a  de- 
mand on  the  attorney  by  the  Attorney  (Tsneral 
of  the  state  was  shown,  the  error  in  admitting 
evidence  of  a  demand  by  the  tax  commissioner 
was  harmless. 

7.  Sake — Demand — Tike  to  Makb. 

In  proceedings  for  summary  judgment 
against  an  attorney  for  failure  to  turn  over 
money  collected  by  him,  it  was  shown  that  the 
money  was  collected  in  the  latter  part  of  1902 
or  the  early  part  of  1903,  and  that  demands 
were  made  on  him  for  payment  in  April  and 
May,  1903.  Betd,  as  a  matter  of  law,  that  a 
reasonable  time  had  elapsed  after  the  collection 
of  the  money  before  the  demands  were  made, 
authorizing  the  entry  of  summary  judgment 
against  him. 

8.  Affgai.— Cnpbejudioiai.  Ebbob. 

Where,  in  proceeding  against  an  attorney 
for  summary  Judgment  for  money  he  failed  to 
turn  over,  the  court  entered  judgment  for  the 
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amoimt  he  failed  to  pay  over  to  hia  client,  leas 
compensation,   instead   of  a   Judement  for  the 
fnll   amount   collected,   the   error   was   one   of 
which  the  attorney  could  not  comDiain. 
Tyson  and  Dowdell,  JJ.,  dissenting  in  part. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  ofHdally  reported." 

Summary  proceedings  by  the  state  against 
Gordon  McDonald  for  judgment  for  money 
collected  by  defendant.  From  a  judgment 
(or  the  state,  defendant  appeals.    Affirmed. 

The  proceedings  were  commenced  by  the 
state,  through  the  solicitor  of  Montgomery 
county  and  the  Attorney  General  serTlog  on 
defendant  notice  that  they  would,  during  the 
pending  term  of  the  city  court  of  Mont- 
gomery, make  a  motion  for  a  smnmary  Judg- 
ment against  him  for  the  sum  of  $7,700;  and 
In  this  notice  It  was  recited  that  the  ground 
upon  which  they  would  move  for  such  sum- 
mary Judgment  was  that  the  said  McDonald, 
as  the  attorney  of  the  state,  in  a  suit  by  the 
state  against  Mrs.  Louisa  Eldd,  In  which  the 
state  recovered  a  judgment,  received  in  satis- 
faction or  payment  of  said  judgment  the  sum 
of  17,760  as  attorney  for  the  state,  and.  upon 
the  demand  made  upon  blm  by  the  state,  had 
refused  to  pay  over  said  amount  After  the 
giving  of  this  notice,  a  motion  was  made  In 
favor  of  the  state  in  the  city  conrt  of  Mont- 
gomery, asking  for  a  summary  judgment 
against  the  said  McDonald;  the  grounds  of 
said  motion  being  the  same  as  contained  Id 
the  notice  served  upon  the  said  McDonald 
and  hereinabove  set  forth.  Upon  the  filing 
of  this  motion  In  the  dty  court  of  Montgom- 
ery, the  said  McDonald,  by  his  attorneys, 
appeared  and  made  a  motion  to  dismiss  the 
proceedings  upon  the  grounds  that  the  city 
court  of  Montgomery  was  without  jurisdic- 
tion, and  that  only  a  circuit  court  of  the  state 
bad  jurisdiction  to  try  said  cause.  This  mo- 
tion was  overruled.  Thereupon  the  defend- 
ant demurred  to  the  motion  filed  against  him 
upon  the  grounds  that  It  appeared  from  the 
said  motion  and  the  written  notice  served 
upon  him  that  the  plaintiff  demanded  of  the 
defendant  the  entire  amount  of  the  money 
collected  on  the  Judgment  obtained  by  him  as 
attorney  for  the  state,  when  as  a  matter  of 
law  defendant  was  entitled  to  retain  out  of 
the  proceeds  of  said  judgment  his  fee  for  pro- 
fessional services.  This  demurrer  was  over- 
ruled. Thereupon  the  defendant  filed  the 
plea  of  the  general  issue  and  several  special 
pleas.  By  the  first  special  plea  the  defend- 
ant set  up  an  Indebtedness  of  the  state  to 
him  In  the  sum  of  $4,600  for  professional  serv- 
ices rendered  in  obtaining  said  judgment, 
and  pleaded  said  Indebtedness  as  a  set-off 
against  plaintiff's  demand  to  the  extent  there- 
of. By  the  other  special  plea  the  defendant 
set  up  that  he  was  regularly  employed  as 
an  attorney  for  the  state  of  Alabama  In  the 
suit  brought  against  Mrs.  Louisa  KIdd,  In- 
dividually and  as  ezecutrls  of  the  estate  of 
one  Tulane^  deceased;   that  in  accordance 


with  said  employment  he  had  proMcoted  the 
suit  to  a  successful  termination,  had  recover- 
ed for  the  state  a  judgment  upon  which  he 
bad  collected  the  sum  of  $7,760,  and  that  un- 
der bis  employment  he  was  entitled  to  retain 
from  said  amount  the  sum  of  $4,260,  his  fee 
for  services  rendered;  that  he  had  retained 
this  amount  and  had  paid  the  balance  to  the 
state.  To  the  plea  of  set-off  the  plaintiff  de- 
murred upon  the  ground  that  the  plea  of  set- 
off could  not  be  maintained  against  the  de- 
mand of  the  plaintiff.  To  the  other  special 
pleas  of  the  defendant  the  plaintiff  demurred 
upon  the  grounds  that  It  was  not  shown  by 
the  averments  of  said  pleas  that  there  was  a 
valid  contract  existing  between  the  defend- 
ant and  the  state  for  the  payment  to  the 
defendant  of  the  fee  claimed,  and  that  In 
this  proceeding  the  defendant  had  no  right 
to  retain  the  fee  before  paying  over  the  whole 
amount  collected  by  lUm.  These  demurrers 
were  sustained.  Upon  the  trial  of  the  case 
it  was  shown  that  the  defendant  had  been 
employed  by  the  state  of  Alabama  to  collect 
taxes  claimed  to  be  due  from  the  estate  of 
one  Tulane,  deceased,  to  the  state ;  that  the 
collection  of  said  taxes  was  brought  about  at 
the  Instance  of  the  back  tax  commissioner; 
that  the  defendant  prosecuted  tiie  suit  or 
suits  In  behalf  of  the  state^  and  recovered 
a  judgment  In  behalf  of  the  state,  upon  which 
judgment  the  sum  of  $7,760  had  been  paid 
to  the  defmdant  for  the  state.  The  state 
offered  to  Introduce  In  evidence  a  written 
demand  made  by  the  back  tax  commissioner 
upon  the  defendant  for  the  payment  of  the 
whole  amount  so  collected  upon  said  judg- 
ment The  defendant  objected  to  the  Intro- 
duction of  this  written  demand  upon  the 
grounds 'that  the  back  tax  commissions:  bad 
no  authority  to  make  the  same,  and  that  the- 
defendant  was  under  no  obligation  to  pay 
said  amount  to  the  back  tax  commissioner. 
The  court  overruled  this  objection,  and  the 
defendant  duly  excepted.  The  state  also 
proved  that  the  Attorney  General  of  the  state 
had  made  a  written  demand  upon  the  defend- 
ant for  the  payment  by  him  of  the  whole 
amoimt  collected  by  him  upon  said  judgment, 
and  that  the  defendant  had  failed  to  pay 
said  amount  to  the  state.  It  was  shown  that 
the  money  Involved  was  collected  by  the  de- 
fendant in  the  latter  part  of  the  year  1902^ 
or  the  early  part  of  the  year  1903,  and  that 
demands  were  made  upon  the  defendant  toe 
the  payment  of  the  whole  amount  paid  over 
to  him  In  April  and  May  of  the  year  1903. 

Graham  &  Stelner,  Hlel  &  Hlel,  and  Marks 
k  Sayre,  for  appellant 

McCLELLAN,  C.  J.  Motion  in  dty  court  of 
Montgomery  by  the  state  of  Alabama  against 
McDonald  for  summary  Judgment  under 
sections  3763-3767,  3810,  8811,  of  the  Code 
of  1896,  for  falling  to  pay  over  money  collected 
by  the  respondent  as  an  attorney  at  law  for 
the  state.  Assuming  the  residence  of  Mc- 
Donald in  the  county  of  Montgomery,   the 
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litj  coari  of  MontKomei7  had  Jurisdiction 
to  aitntaln  and  render  Judgment  upon  eald 
motion.  It  la  true,  of  course,  that  the  pro- 
ceeding Is,  In  limine  at  least,  purely  statu- 
tory, and  must  be  Instituted  In  accordance 
with  statutory  proTlslons,  and  It  Is  also  true 
that  section  3767  of  the  Code  provides  that 
"the  motion  must  be  made  In  the  circuit 
court  of  the  county  In  which  the  person  mor- 
ed  against  reside^"  etc.,  and  section  8810  Is 
to  the  same  effect ;  but  ttiese  are  not  the  only 
statutes  obtaining  In  the  premises.  Section 
944  of  the  Code  of  1896  provides:  "Unless 
othra^rlse  provided  by  law,  the  city  courts 
and  the  Judges  thereof  have  and  exercise  all 
the  Jurisdiction  and  powers  of  the  circuit 
court  and  the  Judges  thereof,"  etc.  Section 
4  of  the  act  establishing  the  city  court  of 
Montgomery  Is  as  follows :  "That  said  court 
shall  have  concurrent  Jurisdiction  with  the 
drcnit  courts  in  the  administration  of  crimi- 
nal law  in  said  county,  and  that  the  powers 
and  Jurisdiction  of  the  circuit  courts  of  this 
state  be,  and  are  hereby  conferred  on  the 
city  court  of  Montgomery  (exc^t  in  actions 
to  try  titles  to  land),  and  in  order  to  confer 
upon  said  court  the  same  power  and  author- 
ity for  the  c(«nplete  ezerdse  of  its  Juris- 
diction, as  is  or  may  be  conferred  upon  the 
drcnit  courts,  in  the  exercise  of  like  Juris- 
diction, It  is  declared  that  all  laws  conferring 
Jurisdiction  in  all  cases  (except  in  actions 
to  try  titles  to  land)  upon  the  circuit  courts 
giving  them  the  power  to  hear  and  determine 
cases,  appoint  and  remove  their  ofiScers,  pun- 
ish contempts,  regulate  their  practice,  and 
forms  of  process,  prescribing  the  duties  of 
tfa^r  officers  and  of  sheriff  and  coroner,  al- 
lowing established  fees  to  each  ofiScer,  and 
providing  for  the  collection  thereof,  or  re- 
quiring of  such  officers  official  oaths  and 
bonds,  sliall  be  held  to  extend  to  said  court 
and  Its  officers,  as  fully  as  they  extend  to 
the  circuit  courts.  The  Judge  of  said  court 
herein  provided  for,  shall  be  a  conservator 
of  the  peace  in  Montgomery  county,  and  as 
such,  and  in  the  exercise  of  the  Jurisdiction 
hereby  conferred,  shall,  in  the  recess  or  va- 
cation of  said  court,  have  the  same  power 
and  authority  as  Judges  of  the  circuit  courts." 
And  by  section  9  of  said  act  it  is  enacted 
"That  all  laws  of  a  genial  nature  (except  as 
to  actions  to  try  titles  to  land)  that  may 
hereafter  be  adopted  giving  Jurisdiction  to 
the  drcnit  courts  of  this  state,  or  to  the  cir- 
cuit court  of  Montgomery  county,  shall  be 
held  to  apply  and  extend  to  the  city  court  of 
Montgomery  within  said  county,  although 
said  dty  court  may  not  be  mentioned  in  said 
law."  Acts  1868,  pp.  122,  123.  We  wUl  not 
say  that  section  944  of  the  Code,  quoted 
above,  confers  upon  dty  courts  generally  the 
spedal  Jurisdiction  conferred  by  section  8767 
upon  drcult  courts.  That  is  open  to  debate ; 
but  it  cannot  be  doubted  that  the  provisions 
of  the  act  of  1863,  quoted  above,  do  confer 
upon  the  dty  court  of  Montgomery  the  spe- 


cial Jurisdiction  of  drcult  courts  of  the  sum- 
mary proceedings  authorized  by  chapter  106 
of  the  Code  of  1896. 

The  facts  set  forth  in  the  notice  served  on 
McDonald  and  in  the  motion  made  in  the 
dty  court  gave  that  court  Jurisdiction  of  the 
subject-matter  Involved  for  the  statutory 
purpose  of  a  summary  Judgment  The  ap- 
pearance of  the  respondent,  and  the  issues 
he  presented  on  those  alleged  facta,  obviated 
the  necessity  which  would  otherwise  have 
existed  for  proof  of  the  venue — that  the  re- 
spondent was  a  resident  of  Montgomery 
county,  or,  having  no  permanent  residence, 
was  found  in  said  county — and  rendered  it 
unnecessary  for  the  record  of  the  dty  court 
to  affirmatively  show  the  Jurisdictional  facts, 
further  than  such  facta  were  shown  by  the 
incorporation  of  the  motion  into  the  record 
of  the  court  Smithy  v.  Bank,  6  Ala.  26; 
King  V.  Armstrong,  14  Ala.  293;  Ruther- 
ford's Adm'r.  v.  Smith,  27  Ala.  417 ;  Shouse 
V.  Lawrence,  61  Ala.  569;  Kx  parte  Wilson, 
64  Ala.  296 ;  Ratliff  v.  AUgood,  72  Ala.  119 ; 
Chandler  v.  Henry,  90  Ala.  271,  8  South.  96. 

The  statutory  provisions  having  spedal 
reference  to  summary  proceedings  against 
defaulting  attorneys  at  law  are  embodied 
in  sections  3810  and  8811  of  the  Code  of  1896, 
as  follows : 

"Sec.  3810.  Judgment  may,  in  like  manner, 
be  summarily  rendered  against  an  attorney  at 
law  In  this  state  who  falls  to  pay  over  money 
collected  by  him,  or  deliver  personal  property 
recovered  by  him,  in  that  capadty  whether 
by  suit  or  otherwise,  on  demand  made  by  the 
person  entitled  thereto,  his  agent  or  attorney, 
for  the  amount  collected  or  the  value  of  the 
property  recovered.  Interest  thereon,  and 
damages  at  the  rate  of  five  per  centum  a 
month,  after  such  demand,  on  the  aggregate 
amount  In  the  circuit  court  of  the  county  in 
which  such  attorney  resides,  or  if  be  has  no 
known  place  of  residence  in  this  state.  In  the 
drcult  court  of  any  county,  on  three  days' 
personal  notice ;  but  such  attorney  may,  if  a 
doubt  exists  as  to  the  right  of  the  person 
making  the  demand,  or  if  there  be  a  dispute 
as  to  the  compensation  due  the  attorney  for 
the  collection  or  recovery  of  the  money  or 
property,  pay  the  money  into  court,  or  turn 
the  property  over  to  the  sheriff,  at  the  trial- 
term  of  such  motion,  and  have  such  question 
there  decided,  without  t)elng  liable  for  inter- 
est or  damages. 

"Sec.  3811.  The  court  may  require  the 
party  claiming  the  money  or  property  to  es- 
tablish his  right  thereto,  and,  in  determining 
the  question  of  compensation,  may  examine 
both  parties.  The  court  may  award  costs, 
including  the  sheriff's  reasonable  expenses  for 
preserving  the  property,  at  discretion." 

It  seems  clear  to  us  that  the  demand  pro- 
vided for  by  this  statute  should,  or  at  least 
may,  in  all  cases  be  for  the  gross  sum  collect- 
ed by  the  attorney.  Money  collected  by  an 
attorney  for  his  client  belongs,  of  course,  to 
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fbe  client— not  a  part  of  It  merely,  bat  all  of 
It;  not  a  balance  after  deducting  the  fee  of 
the  attorney,  bat  the  total  sum  collected.  The 
fund  may  be  charged  with  a  lien  in  favor  of 
the  attorney  to  the  extent  of  his  fee,  and  the 
attorney-  may  hare  a  right  to  retain  his  com- 
penaatlon  on  a  settlement  with  the  client; 
but  the  ownership  of  the  entire  sum  is  none 
the  less  in  the  client  In  line  with  this  con- 
sideration the  statute  expressly  provides  for 
a  demand  "for  the  sam  collected" — ^the 
wbole  sum ;  and  the  recovery,  unless  reduced 
in  the  way  pointed  out  in  the  statute,  Is  of 
the  gross  sum  collected,  "with  interest  there- 
on, and  damages  *  *  *  on  the  aggre- 
gate amount"  If  any  consideration  beyond 
that  already  adverted  to,  taken  In  c(Hmectlon 
with  these  expressions  of  the  lawmakers,  is 
needed  to  support  the  conclusion  that  the  de- 
mand In  all  cases  upon  a  collecting  attorney 
should  or  may  be  for  the  full  sum  collected. 
It  is  found  in  the  further  provision  of  the 
statute  for  the  reduction  of  the  recovery  be- 
low the  gross  sum  of  the  client's  money  In 
the  hands  of  his  attorney,  and  for  all  which 
demand  has  been  made,  by  the  amount  of 
the  attorney's  compensation  for  his  services, 
when  there  is  a  dispute  as  to  such  compensa- 
tion. Hence  our  opinion  that  the  demand  in 
this  case  for  the  gross  sum  collected  by  and 
In  the  hands  of  tiie  attorney  was  a  proper 
demand,  notwithstanding  he  may  have  been 
entitled  on  a  settlement  to  retain  some  part 
of  the  fund  as  compensation  for  his  services. 
Under  this  statute  there  Is  no  such  thing 
as  a  plea  of  set-off  in  defense  of  the  motion 
against  a  defaulting  attorney.  The  statute 
does  not  contemplate  that  an  attorney  shall. 
In  breach  of  duty  and  of  trust  apply  his 
client's  property  to  any  debt  he  may  have 
against  the  client  nor  that  he  may  with- 
hold the  client's  money  or  property  with  a 
view  of  pleading  a  set-off  to  a  proceeding 
which  his  breach  of  trust  forced  the  client 
to  institute  to  compel  him  to  perform  his 
plain  and  absolute  duty.  The  relation  be- 
tween the  attorney  Who  has  collected  and 
withholds  the  client's  money  or  chattels  and 
the  client  Is  not  that  of  debtor  and  creditor 
primarily,  but  that  of  trustee  and  cestui 
que  trust;  and  it  is  the  duties  of  the  latter 
relation,  rather  than  the  obligations  of  the 
former,  that  this  statute  Is  Intended  to  en- 
force. The  theory  of  the  statute  is  that  the 
attorney  has  the  client's  money  or  chattels 
rather  than  that  he  owes  the  client  a  debt 
and  the  remedy  is  rather  to  coerce  him  to 
deliver  the  client's  money  or  chattels  to  him 
than  to  coerce  the  payment  of  the  attorney's 
money  to  the  client  as  in  satisfaction  of  a 
debt  Proceeding  on  this  theory,  the  Legis- 
lature was  careful  to  require  the  client's 
money  to  be  paid  into  court  or  his  chattels 
to  be  delivered  to  the  sheriff  as  a  condition 
precedent  to  a  claim  even  of  compensation 
by  the  attorney.  The  clear  Intent  here  is 
that  no  claim  of  the  attorney  to  the  fund,  or 


to  any  part  of  It,  shonld  be  made  In  tbls  pro- 
ceeding until  he  has  discharged  his  plain 
duty  of  putting  the  whole  fund  or  the  prop- 
erty in  the  potential  grasp  of  his  client  and 
that  even  then  he  should  be  allowed  to  claim 
only  his  compensation  for  services  rendered 
in  collecting  the  money  or  getting  pomesalon 
of  the  chattels  for  his  client  Until  money 
collected  is  so  paid  into  court,  and  property 
received  is  so  delivered  to  the  sheriff,  the 
attorney  is  in  default  and  Is  not  entitled  to 
be  heard  at  all ;  and,  when  be  has  so  paid 
the  money  and  delivered  the  property,  bis 
sole  right  is  to  claim  his  compensation  for 
services  rendered  In  that  particular  matter. 
Of  course,  the  attorney  moved  against  may 
deny  that  he  has  collected  money  or  reduced 
to  Us  possession  chattels  for  the  plaintiff  in 
motion;  but  that  is  in  reality  the  only  defense 
he  can  make  to  the  motion,  when  the  demand 
has  been  properly  and  seasonably  made  and 
a  proper  notice  has  been  duly  served. 

In  the  case  at  bar  there  is  no  question  as 
to  the  sufficiency  or  due  service  of  the  notice. 
Nor  Is  there  any  denial — but  to  the  contrary, 
both  proof  and  admission — ^that  the  respond- 
ent as  attorney  for  the  state,  collected  the 
mcHiey,  which  the  state  by  this  proceeding 
seeks  to  make  him  disgorge,  <»  a  Judgment 
in  favor  of  the  state.  He  would  be  estop- 
ped to  deny  the  state's  ownership  of  and 
right  to  demand  this  money,  even  if  In  point 
of  fact  It  did  not  belong  to  the  state.  On 
the  trial  two  demands  for  the  money  on  be- 
half of  the  state  were  proved;  one  made  by 
the  tax  commissioner,  and  the  other  by  the 
Attorney  Oeneral.  Both  are  shown  by  nn- 
controverted  evidence.  It  is  not  of  easy  con- 
ception that  under  the  circumstances  shown 
the  demand  of  the  tax  commissioner  was 
improper  and  insufficient;  but  conceding  It 
to  have  been  so,  the  error  of  the  court  in 
receiving  evidence  of  It  was  of  no  conse- 
quence, since  the  subsequent  demand  made 
by  the  Attorney  General  for  the  state  estab- 
lished the  case  and  authorized  the  affirma- 
tive charge  for  the  plaintiff  so  far  as  this 
point  was  concerned.  Nor  can  there  be  any 
doubt  on  the  evidence  that  the  demand  was 
seasonably  made.  We  have  no  difficulty  In 
affirming  as  a  matter  of  law  that  a  reasona- 
ble time  had  elapsed  after  McDonald  col- 
lected the  money  for  him  to  have  paid  it  over 
to  the  state  before  either  of  the  demands 
shown  In  the  evidence  was  made. 

The  case  for  plaintiff  In  motion  was  proved 
without  conflict  in  the  evidence.  The  re- 
spondent did  not  pay  the  fund  into  court 
Not  having  done  so,  he  was  not  entitled  even 
to  have  the  recovery  abated  by  the  amount 
of  his  compensation.  Therefore  the  plain- 
tiff in  motion  was  entitled  to  judgment  for 
the  full  amount  collected.  Interest  thereon, 
and  5  per  cent  damages  on  the  aggregate. 
That  the  state  consented  to  an  allowance  for 
the  respondent's  conpensatlon  is  not  a  matter 
of  which  he  can  complain;  and,  the  rulings 
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of  the  dtj  court  throughout  the  case  being 
in  accord  with  this  opinion,  the  Judgment 
most  be  affirmed. 

HARALSON,  SIMPSON,  and  DEN80N, 
JJ.,  concur. 

TYSON,  J.  The  point  of  my  dlflsent  goea 
to  that  piart  of  the  opinion  striking  down 
the  right  of  an  attorney  to  compensation  out 
of  the  money  collected  by  him  for  his  client 
unless  he  pays  the  entire  amount  collected 
into  court  This,  In  my  opinion,  is  a  miscon- 
ception of  the  meaning  of  the  statute  and 
an  unwarranted  construction  of  It  Sum- 
mary proceedings  are  short  quick,  simple 
methods.  In  comparison  with  regular  or  for- 
mal proceedings,  provided  by  statutes  in  or- 
der that  the  party  aggrieved  may  have  an 
immediate  and  speedy  hearing  of  his  grievan- 
ces. Statutes  providing  for  such  procedure 
and  Imposing  penalties  are  universally  strict- 
ly construed.  They  are  in  derogation  of  the 
common  law,  and  the  right  of  the  complain- 
ing party  will  not  be  enlarged,  nor  will  the 
rights  of  the  party  proceeded  against  be 
restricted,  unless  the  clear  import  of  the 
statutory   language  necessarily  requires  It 

It  cannot  be  seriously  doubted,  in  a  com- 
mon-law action  brought  by  a  client  against 
his  attorney,  that  the  latter  has  the  right  to 
retain  his  compensation  out  of  the  money  col- 
lected. In  short,  th«e  could  be  no  recovery 
against  him  of  the  money  to  which  he  is 
entitled  as  compensation  for  bis  services. 
This  money  would  belong  to  him  as  abso- 
lutely as  if  it  had  been  paid  to  him  by  the 
client  on  a  settlement  between  them.  The 
attorney  has  a  lien  upon  the  whole  fund 
for  Its  payment  and,  being  in  his  possession, 
the  legal  title  to  money  Justly  due  to  him  by 
the  client  as  compensation  out  of  it  is  in 
him  and  not  In  the  client  It  is  true  that  be 
is  a  trustee  of  the  remaining  portion  of  the 
fund  which  belongs  to  his  client,  but  not 
that  part  of  it  which  he  has  earned  by  the 
rendition  of  services.  Is  there  anything 
In  the  statutes  which  changes  this  relation 
of  the  parties  to  the  fund?  Does  Its  language 
necessarily  force  the  construction  that  the 
attorney  must  pay  into  court  the  money 
which  belongs  to  him  before  he  Is  allowed 
to  claim  it  as  his  own,  and,  falling,  the  client 
Is  entitled  to  Judgment  against  him  (or  It? 
The  majority  opinion  answers  both  of  these 
questions  in  the  affirmative,  and  predicates 
that  conclusion  upon  the  provision  of  the 
statute  which  requires  a  demand  to  be  made 
upon  the  attorney  before  Instituting  the  pro- 
ceeding, and  authorizes  It  to  be  "for  the 
amouBt  collected,"  and  a  recovery  had,  "with 
Interest  thereon  and  damages  at  the  rate  of 
Ave  per  centum  a  month,  after  such  demand, 
on  the  aggregate  amount"  and  the  further 
proTlalon  that  "sndi  attorney  may,  if  a  doubt 
exlsto  as  to  the  right  of  the  person  making 
the  demand  or  if  there  be  a  dispute  as  to 
flie  compensation  due  the  attorney  for  the 
oollectl<ni    •    *    *    pay    the    money    Into 


court  *  *  *  at  the  trial  term  of  such 
motion  and  have  such  question  then  decided, 
without  being  liable  for  Interest  or  damages." 
While  it  may  be  that  the  client  may  make 
his  demand  for  the  whole  sum  collected,  and 
thereby  put  his  att(»:ney  In  default  as  to 
such  portion  of  the  fund  that  he  may  estab- 
lish on  the  trial  that  belongs  to  him,  yet  It 
does  not  follow  from  .this  that  it  was  in- 
tended that  he  should  recover  that  portion  of 
the- money  collected  which  belongs  to  the  at- 
torney as  compensation.  The  demand  pro- 
vided for  and  prescribed  by  the  statute  for 
the  purpose  of  putting  the  attorney  In  de- 
fault in  order  to  lay  a  predicate  for  insti- 
tuting the  proceedings  is  one  thing,  and  a 
recovery  after  hearing  is  quite  another  and 
dlfFerent  thing.  In  the  tme  the  statute  may 
contemplate  that  the  whole  sum  collected 
may  be  named  in  the  demand ;  but,  when  we 
come  to  ascertain  the  amount  of  recovery, 
it  is  only  such  sum  as  belongs  to  the  party 
complaining,  and  not  that  portion  of  the  sum 
collected  which  belongs  to  the  attorney, 
with  damages  and  interest  thereon,  which 
constitutes  the  recoverable  damages.  The 
words  "aggregate  amount"  are  intended 
simply  to  include  the  sum  found  to  belong 
to  the  client,  with  Interest  and  damages 
added  thereto;  and  the  last  provision  of  the 
statute  above  quoted,  authorizing  the  at- 
torney to  pay  the  money  into  court  Is  solely 
for  his  benefit  which  be  may  avail  him- 
self of  tor  the  purpose  of  relieving  himself 
of  liability  for  damages  and  interest  upon 
the  sunf  that  may  be  found  to  belong  to  his 
client  There  is  nothing  in  its  language, 
according  to  It  a  more  liberal  construction, 
which  Justifies  the  conclusion  that  bis  pay- 
ment Into  court  of  the  entire  sum  collected, 
or,  for  that  matter,  any  smn,  is  a  condition 
precedent  to  his  right  to  establish  on  the 
trial  the  amount  of  his  compensation,  any 
more  than  there  would  be  for  saying  that 
such  payment  is  a  condition  to  his  defeating 
a  recovery  by  showing  that  the  complaining 
party  has  no  right  to  make  the  demand 
because  the  money  sought  to  be  recovered 
does  not  belong  to  him;  for  the  provision 
under  consideration  applies  by  its  express 
language  as  well  to  the  latter  defense  as  it 
does  to  the  former.  And,  if  my  Brothers' 
holding  be  sound,  even  after  settlement  be- 
tween the  parties,  and  months  and  years 
have  elapsed,  the  client  may  compel  his  at- 
torney to  forfeit  his  own  money  to  him,  with 
Interest  and  6  per  centum  damages  per  month 
thereon,  should  he  not  pay  it  into  court  If 
It  be  conceded  that  the  letter  of  tbe  statute 
reads  as  my  Brothers  seem  to  think  it  does, 
St  is  our  duty  not  to  adopt  it,  if  not  in  con- 
sonance with  its  spirit  and  purpose,  espe- 
cially as  such  interpretetion  is  violative  of 
the  rule  of  construction  requiring  It  to  be 
strictly  construed. 

DOWDBLL,  3^  concurs  with  the  writer 
in  these  views. 
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WEBB  V.  SOUTHERN  BY.  00. 

(Supreme  Court  of  Alabama.    April  10,  lOOS.) 

1.  Cabbixbs— Spxoial  Contbaot— Bbxags— 
Pleadinq. 

Where,  in  an  action  against  a  carrier  for 
breach  of  a  contract  for  the  transportation  of 
hogs,  plaintiffs  first  count  in  his  complaint  was 
in  the  C!ode  form,  he  was  entitled  to  recover 
thereon,  though  the  evidence  showed  that  the 
shipment  was  made  under  bills  of  lading  con- 
taining special  stipulations. 

2.  Sams— Dkcbkasbd  Weight. 

In  an  action  against  a  carrier  for  breach  of 
a  contract  for  the  shipment  of  certain  hogs, 
which  defendant  failed  to  deliver  according  to 
the  contract,  plaintifE  was  entitled  to  recover 
damages  resulting  fnxn  their  decreased  weight 
and  ueir  decreased  market  value  during  their 
detention,  under  a  count  in  the  complaint  in  the 
Code  form,  in  the  absence  of  a  stipulation  in 
the  contract  for  a  different  measure  of  damages. 

3.  Samk  — Bill  of  Lading  —  Altebatioi* — 
Spsoiax  Agent— Action. 

Plaintiff  having  directed  defendant's  agent 
as  to  the  consignees  of  certain  hogs,  a  contract 
of  affreightment  was  executed  naming  such 
persons  as  consignees.  Plaintiff  directed  his 
servant  to  drive  the  hogs  to  the  place  of  ship- 
ment and  put  them  into  the  car,  which  had 
been  ftrevionsly  ordered,  and  such  servant,  with- 
out any  authority,  directed  the  words  "Union 
Stockyards"  to  be  written  on  the  waybill  in 
pencil  under  the  names  of  the  consignees,  where- 
upon the  hogs  were  delivered  to  the  stockyards 
company.  Held,  that  defendant  was  not  au- 
thonzed  to  make  such  delivery,  and  that  the 
lame  constituted  a  conversion  of  the  hogs. 

4.  Sake— CONTBACI^-CONSTEUCTION. 

.  Failure  of  a  shipper  to  accompany  Us 
hogs  and  unload  them  on  arrival  at  destination, 
as  provided  by  the  contract  of  affreightment, 
did  not  relieve  the  carrier  from  liability  for 
misdelivery. 
0.  Sake — Detention— Lien. 

Where  a  carrier  instead  of  delivering  cer- 
tain hogs  to  the  consignees,  delivered  them  to 
a  stockyards  company,  and  thereby  converted 
them,  it  was  immaterial  to  the  carrier's  liability 
that  it  was  entitled  to  retain  the  hogs  until 
the  freight  was  paid. 

6.  SAMj>—MisDELivBaY— Claim — Notice. 

A  provision  in  a  contract  of  affreightment 
that  it  should  be  a  condition  precedent  to  the 
right  of  the  shipper  to  recover  damage  for  loss 
or  injury  to  the  live  stock  that  he  give  notice  in 
writing  of  his  claim  to  the  agent  of  the  carrier 
actually  delivering  the  stock  to  him,  whether  at 
destination  or  at  any  intermediate  point  wliere 
the  same  may  be  actually  delivered,  before  the 
•tock  is  removed  from  the  place  of  destination 
and  before  the  stock  is  hitermingled  with  other 
stock,  has  no  application  to  a  claim  for  damages 
for  misdelivery. 

7.  Same— Daicaou. 

Where  defendant  railroad  company  mis- 
delivered  certain  ho^s  to  a  stockyards  company, 
instead  of  the  consignee,  plaintiff  was  entitled 
to  recover  a  sum  which  he  was  required  to  pay 
the  stockyards  company  for  feeding  the  hogs 
before  he  could  regain  possession  thereof. 

8.  Same. 

Plaintiff  was  not  entitled  to  recover  ex- 
pense incurred  by  him  on  a  trip  to  the  place 
of  destination  of  the  hogs  in  order  to  recover 
them ;  such  expense  not  being  the  proximate  or 
natural  consequence  of  the  carrier's  breadt  of 
contract. 
0.  Saios. 

A  provision  in  a  contract  for  shipment  of 
hogs  that,  should  damage  occur  for  which  the 
carrier  might  be  liable,  the  value  at  the  placs 


and  dats  of  shipment  should  goT«m  the  settle- 
ment, in  which  the  amount  claimed  should  not 
exceed  Se  for  each  hog,  had  no  application  to  a 
Claim  for  damages  for  misdelivery,  and  did  not 
prevent  plaintiff  from  recovering  damages, 
consisting  of  a  faU  in  the  market  price  at  the 
place  of  destination.  v   «  a*  me 

Appeal  from  CIrcnit  Ctourt,  Jackson  Coun- 
ty;  J.  A.  Bilbro,  Judge. 

Action  by  L.  T.  Webb  against  the  South- 
em  Railway  Company  for  breach  of  a  con- 
tract for  the  transportation  of  hogs.  From 
a  judgment  In  favor  of  plaintiff  for  less 
than  the  relief  demanded,  both  parties  ap- 
peal.   Reversed. 

The  complaint  contained  two  counts.  The 
first  count  was  In  the  (3ode  form  against  a 
common  carrier  upon  a  bill  of  lading.  The 
second  count  sought  to  recover  damages  for 
special  breaches  of  the  contract  of  affreight- 
ment by  reason  of  the  defendant  falling  to 
deliver  the  car  load  of  hogs  shipped  to  the 
consignees.  The  damages  claimed  are  suffi- 
ciently shown  In  the  opinion.  The  defendant 
pleaded  the  general  issue  and  several  special 
pleas.  The  second  special  plea  was  In  words 
and  figures  as  follows :  "It  did  not  contract 
with  plaintiff  In  the  manner  and  form  as  al- 
leged." The  third,  fourth,  and  fifth  special 
pleas  set  up  the  fact  that  the  plaintiff  did  not 
keep  and  perform  the  stipulation  of  said 
contract  mentioned  in  count  2,  In  that  he  fail- 
ed to  unload  said  hogs  and  failed  to  ride  on 
the  same  freight  train,  and  that  he  did  not 
give  notice  In  writing  of  his  claim  as  required 
by  said  contract.  The  sixth  special  plea  set 
up  that  on  the  day  of  the  shipment  plalntUTs 
agent,  one  Robinson,  modified  the  contract 
of  affreightment  by  directing  that  said  hogs 
should  be  shipped  to  Askew  &  Mlxon,  care  of 
Union  Stockyards,  and  that  there  was  en- 
dorsed on  the  waybill  by  defendant's  agent 
the  fact  that  they  were  so  shipped. 

The  contract  of  affreightment,  which  was 
Introduced  in  evidence,  contained  the  follow- 
ing stlpuiatlonB :  "And  It  is  further  agreed 
that  the  owner  and  shipper,  or  his  agent  or 
agents  In  charge  of  stock,  shall  ride  upon  the 
frelgiit  train  on  which  the  sto(^  Is  transport- 
ed, and  that  he  does  assume  and  release  said 
railroad  companies  from  all  risk  of  personal 
Injury  while  upon  or  about  the  train  of  the 
companies.  And  It  Is  further  agreed  that, 
should  damages  occur  for  which  the  compa- 
nies may  be  liable,  the  value  at  the  place 
and  date  of  shipment  shall  govern  the  settle- 
ment. In  which  the  amount  claimed  shall  not 
exceed,  •  •  •  for  hogs,  $5.00  each.  And 
it  Is  further  agreed  that,  as  a  condition  pre- 
cedent to  the  right  of  the  owner  and  shipper 
to  recover  any  damage  for  any  loss  or  Injury 
to  said  live  stock,  be  will  give  notice  In  writ- 
ing of  his  claim  therefor  to  the  agent  of  the 
railroad  company  actually  delivering  said 
stock  to  him,  whether  at  the  point  of  destina- 
tion or  at  any  Intermediate  point  where  the 
same  may  be  actually  delivered,  before  said 
stock  is  removed  from  the  place  of  destlna- 
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don  above  mentioned,  and  before  said  stock 
la  int»mlngled  with  the  otber  stodc" 
Asalnst  the  objection  and  exceptlcm  of  the 
defendant  the  plaintiff  Introduced  evidence 
tending  to  ahoiw  that,  before  he  conid  obtain 
posseaalon  of  the  car  load  of  hogs,  which  had 
been  delivered  to  the  Brady  Union  Stockyards, 
he  was  required  to  pay  to  said  stockyards 
the  sum  of  $73.62,  which  was  the  feed  bill 
charged  by  said  stockyards  for  feeding  the 
hogs  after  their  delivery ;  that  It  was  neces- 
sary for  hUn  to  make  a  special  trip  to  At- 
lanta, the  expenses  of  which  were  shown; 
and  that  there  was  considerable  loss  In  the 
weight  of  the  hogs  during  their  detention. 
The  otber  facts  in  the  case  necessary  to  an 
nndostandlng  of  the  decision  on  the  present 
appeal  are  sufficiently  stated  In  the  opinlcm. 

Among  other  charges  requested  by  the  de- 
fendant, to  the  court's  refusal  to  give  each  of 
wblidi  the  defendant  separately  excepted,  was 
the  seoetal  affirmative  charge  In  favor  of  the 
defendant.  The  court.  In  Its  oral  charge  to 
the  Jury,  Instructed  them  in  effect  that  the 
plaintiff  was  entitled  to  recover  the  amount 
paid  to  the  Brady  Union  Stockyards  and  the 
expenses  of  his  trip  to  Atlaiita,  and  the 
amount  or  value  of  the  loss  in  weight  of  the 
hogs  between  the  time  they  should  have  been 
delivered  to  Askew  &  Mixon  and  the  time 
they  were  received  by  the  plaintiff,  based  on 
Paint  Rock  market  To  this  portion  of  the 
court's  oral  charge,  the  defendant  separately 
excepted.  The  court  In  Its  oral  charge  also 
Instructed  the  jury  that  plaintiff  could 
not  recover  anything  on  account  of  the  fall 
In  price  of  hogs  in  Atlanta,  and  that  under 
the  contract  the  recovery  must  be  based  on 
the  price  of  hoga  at  Paint  Rock,  Ala.,  and  It 
appeared  from  the  evidence  that  there  had 
been  no  depreciation  In  the  market  value  of 
hoga  at  Paint  Rock.  To  this  portion  of  the 
court's  oral  charge  to  the  Jury  the  plaintiff 
separately  excepted. 

There  were  verdict  and  Judgment  in  favor 
of  the  plaintiff,  assessing  his  damages  at 
$120.28.  The  defendant  made  a  motion  for  a 
new  trial  upon  the  grounds  that  the  verdict 
of  the  Jury  was  excessive  and  was  contrary 
to  the  evidence.  This  motion  was  overruled, 
and  the  defendant  duly  excepted.  The  de- 
fendant appealed,  and  assigned  as  error  the 
several  rulings  of  the  trial  court  to  which  It 
reserved  exceptions.  The  plaintiff  prosepited 
a  croea-appeal,  and  assigned  as  error  the  re- 
fusal of  the  court  to  admit  the  testimony  aa 
to  the  depreciation  in  market  value  of  hoga 
at  Atlanta  between  the  time  the  said  hogs 
were  delivered  to  the  Brady  Union  Stock- 
yards and  the  time  tbat  they  were  received 
from  the  plaintiff,  and  that  part  of  the  court's 
oral  charge  which  Instructed  the  Jury  that 
the  plaintiff  was  not  entitled  to  recover  the 
difference  In  the  market  value  of  the  hogs  be- 
tween said  times. 

Hnmea,  Sb^ey  &  Speake,  for  Sonthem 
By.  Oo.    yirgil  Bouldln,  for  Weblk 


TTSON,  3.  This  action  Is  for  the  recovery 
of  damages  for  the  breach  of  contract  of 
affreightment  for  a  car  of  hogs  received  by 
defendant  at  Paint  Rock,  in  thla  state^  to  be 
transported  by  It  to  Atlanta,  Oa.  and  there 
delivered  by  it  to  Askew  &  Mixon,  to  whom 
it  is  alleged  the  hogs  were  consigned  as  plaln- 
tifTs  agents.  The  special  breach  alleged  In 
the  second  count  of  the  complaint  Is  that  the 
defendant  failed  to  deliver  the  hogs  to  the 
consignees,  but  delivered  them  to  another  and 
different  person,  to  wit,  Brady  Union  Stock- 
yards. The  damages  sought  to  be  recovered 
under  this  count  were  charges,  amounting;  to 
$73.62,  exacted  by  the  Brady  Union  Stock- 
yards of  plaintiff  before  he  could  regain 
possession  of  his  hogs,  the  loss  in  the  weight 
of  the  bogs,  and  the  decline  in  their  market 
price  during  their  detention,  expenses  in- 
curred  by  plaintiff  In  making  a  trip  to  At- 
lanta to  regain  their  possession,  and  counsel 
fees  for  brlng^lng  this  action.  The  trial 
court.  It  appears,  allowed  a  recovery  of  all 
these  damages,  except  for  counsel  fees  and 
a  decline  In  the  market  price  of  the  hogs. 

It  Is  first  Insisted  by  the  railway  company 
that  under  the  contract  of  affreightment, 
which  la  In  writing,  no  recovery  can  or  ought 
to  be  allowed,  and  therefore  the  affirmative 
charge  requested  by  it  should  have  been 
given.  Preliminary  to  a  discussion  of  this 
question.  It  may  be  well  to  say  that  the  evi- 
dence tends  to  support  each  claim  for  dam- 
ages which  the  plaintiff  was  permitted  to  re- 
cover, and,  as  we  will  show  later  on,  a  breach 
of  the  contract  The  case  of  N.  C.  &  St  li. 
Ry.  Co.  V.  Parker,  128  Ala.  683,  27  South. 
323,  is  relied  upon  as  authority  In  support  of 
the  contention  that  no  recovery  can  be  had 
on  the  first  count  of  the  complaint  which  is 
In  C!ode  form,  because  the  evidence  shows  a 
special  contract  whereas  a  common-law  liabil- 
ity is  counted  on.  This  case  was  overruled 
on  this  point  by  L.  &  N.  B.  R.  Co.  v.  Landers, 
135  Ala.  604,  33  South.  482,  where  it  was  held 
that  the  Code  form  was  broad  oiough  to 
cover  bills  of  lading  containing  special  stipu- 
lations. It  can  scarcely  be  doubted  that  a 
recovery  may  be  had  on  this  count  for  at 
least  nominal  damages,  if  a  breach  of  the 
contract  was  shown,  and,  indeed,  there  is  no 
good  Tea8<»i  why  tbe  damages  resulting  in 
the  decreased  weight  of  the  hogs  and  their 
market  value  during  their  detention  may  not 
be  recovered  under  it  unless  by  the  terms  of 
the  contract  their  market  price  was  to  be  de- 
termined at  Paint  Rock,  instead  of  Atlanta, 
which  will  be  discussed  when  we  consider 
the  plaintiff's  assignment  of  error. 

Was  there  a  breach  of  the  contract  shown? 
The  bill  of  lading  designated  Askew  &  Mixon 
as  the  consignees.  The  hogs  were  admittedly 
not  delivered  by  defendant  to  them,  but  to 
tbe  Brady  Union  Stockyards.  The  waybill 
showed  them  to  be  the  consignees,  and  also 
showed  the  words  "Union  Stockyards"  writ- 
ten in  pencil  below  the  names  and  address  of 
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the  conBlgneeti,  whlc±i  appears  to  have  been 
construed  by  the  agents  of  defendant  as 
directing  their  delivery  of  the  hogs  to  the 
Union  Stockyards  for  the  consignees.  After 
the  contract  of  affreightment  was  executed, 
it  appears  that  one  Robinson,  who  signed  it 
'  for  plaintiff  and  to  whom  it  was  delivered 
for  plaintiff,  directed  the  words  "Union 
Stockyards"  to  be  written  on  the  waybill.  It 
is  therefore  Insisted  that,  Robinson  being  the 
agent  of  the  plaintiff  to  deliver  the  hogs  for 
shipment,  he  was  authorized  to  change  the 
contract  of  affreightment  and  to  direct  their 
delKery  to  the  "Union  Stockyards."  Robin- 
son Is  shown  affirmatively  and  without  dis- 
pute not  to  have  any  such  authority.  Plain- 
tiff had.  In  a  letter  to  the  agent,  directed  to 
whom  they  w^e  to  be  consigned.  The  con- 
tract was  written,  signed,  and  delivered  In 
accordance  with  bis  directions.  Robinson 
was  not  his  agent  to  make  any  contract  for 
their  shipment  at  all.  His  duties  were  sim- 
ply to  drive  the  bogs  to-  Paint  Rock  and  put 
them  into  the  car,  which  be  had  previously 
ordered.  It  is  true  he  signed  the  plaintiff's 
name  to  the  contract,  but  this  was  without 
authority.  But  the  plaintiff,  having  received 
the  contract,  must  be  held  to  have  ratified 
his  act  in  this  respect,  but  not  to  have  ratified 
its  modification,  which  did  not  appear  upon 
It,  but  only  on  the  waybill,  which  the  plaintiff 
never  saw.  Nor  was  it  otherwise  shown 
that  plaintiff  knew  of  the  change  of  the  con- 
tract when  he  received  it  from  Robinson. 
At  best,  Robinson  under  the  evidence  was  a 
special  agent,  and  the  defendant  was  bound 
at  its  peril  to  ascertain  the  extent  of  his 
authority.    3  Brick.  Dig.  p.  22,  {  54. 

Robinson  being  without  authority  to  change 
the  contract  of  affreightment  as  to  the  de- 
livery of  the  hogs,  a  breach  Is  shown;  for 
undoubtedly  the  defendant  was  under  as 
much  obligation  to  deliver  the  hogs  to  the 
right  person  as  it  was  to  deliver  them  in  a 
reasonable  time  and  at  the  proper  place,  and 
the  delivery  by  it  of  them  to  the  wrong  per- 
son was  a  conversion.  The  question  is  not 
one  of  due  care;  for  the  carrier,  like  any 
other  bailee,  acts  at  his  peril  in  making  the 
delivery.  Angell  on  Carriers,  {  824 ;  Wood's 
Brown  on  Carriers,  p.  319;  6  Cyc  p.  472. 
"Ko  circumstances  of  fraud,  Imposition,  or 
mistake  will  excuse  the  common  carrier  ftom 
responsibility  for  a  delivery  to  the  wrong 
person.  The  law  exacts  of  him  absolute 
certainty  that  the  person  to  whom  the  de- 
livery is  made  is  the  party  rightly  entitled  to 
the  goods,  and  puts  upon  him  the  entire  risk 
of  mistakes  in  this  respect,  no  matter  for  what 
cause  occasioned,  however  Justifiable  the  de- 
livery may  seem  to  have  been,  or  however 
satisfactory  the  circumstances  or  proof  of 
identity  may  have  been  to  his  mind;  and  no 
excuse  has  ever  been  allowed  for  a  delivery 
to  a  person  for  whom  the  goods  were  not 
directed  on  consignment"  Hutchinson  on 
Carriers,  844.  In  the  case  of  North  Penn. 
R.  B.  Co.  T.  Commercial  Bank,  123  D.  S. 


727,  8  Sup.  Ct  266,  31  L.  Ed.  287,  the  court, 
speaking  to  the  point  here  under  considera- 
tion, said:  "The  duty  of  a  common  carrier 
is  not  merely  to  convey  safely  the  goods  in- 
trusted to  him,  but  also  to  deliv«  them  to 
the  party  designated  by  the  terms  of  the 
shipment,  or  to  his  order,  at  the  place  of  des- 
tlnati(Hi.  There  are  no  conditions  which 
would  release  him  from  this  duty,  except 
such  as  would  also  release  him  from  the  safe 
carriage  of  the  goods.  The  undertaking  of 
the  carrier  to  transport  goods  necessarily 
includes  the  duty  of  delivering  them.  A 
railroad  company,  it  Is  true,  is  not  a  carrier 
of  live  stock  wiUi  the  same  responsibilities 
which  attend  it  as  a  carrier  of  goods.  The 
nature  of  the  property,  the  inherent  difflcul- 
tles  of  its  safe  transportation,  and  the  neces- 
sity of  furnishing  to  the  animals  food  and 
water,  light  and  air,  and  protecting  them  from 
injury  to  each  other,  impose  duties  in  many 
respects  widely  different  from  those  devolv- 
ing upon  a  mere  carrier  of  goods.  The  most 
scrupulous  care  in  the  performance  of  his 
duties  will  not  always  secure  the  carrier 
from  loss;  but,  notwithstanding  the  differ- 
ence In  duties  and  responsibilities,  the  rail- 
road company,  when  it  undertakes  generally 
to  carry  such  freight,  l)ecomes  subject,  under 
similar  conditions,  to  the  same  obligations, 
so  far  as  the  delivery  of  the  animals  which 
are  safely  transported  is  concerned,  as  in 
the  case  of  goods.  They  are  to  be  delivered 
at  the  place  of  destination  to  tbb  party  desig- 
nated to  receive  them,  if  he  presents  himself 
or  can  with  reasonable  efforts  be  found,  or  to 
his  order.  No  obligation  of  the  carrier, 
whether  the  freight  consists  of  goods  or  live 
stock,  is  more  strictly  enforced.  «  >  *  it 
the  consignee  is  absent  from  the  place  vf 
destination,  or  cannot  after  reasonable  in- 
quiries be  found,  and  no  one  appears  to  rep- 
resent him,  the  carrier  may  place  the  goods 
in  a  warehouse  or  store  with  a  responsible 
person,  to  be  kept  on  account  of  and  at  the 
expense  of  the  owner.  He  cannot  release 
himself  from  responsibility  by  abandoning 
the  goods  or  turning  them  over  to  one  not  en- 
titled to  receive  them.  •  •  •  Diligent  in- 
quiry for  the  consignee,  at  least,  was  a  duty, 
and  no  inquiry  was  made.  Want  of  notice  is 
excused  when  the  consignee  is  unknown  or 
is  absent,  or  cannot  be  found  after  diligent 
search.  And  if,  after  Inquiry,  the  consignee 
*  •  «  cannot  be  found,  the  duty  of  the 
carrier  is  to  retain  the  goods  until  they  are 
claimed,  or  to  store  them  prudently  for  and  on 
account  of  their  owner.  Ue  may  thus  relieve 
himself  from  the  carrier's  responsibility. 
He  has  no  right  under  any  drcnmstances  to 
deliver  to  a  stranger."- 

This  quotation  so  satisfactorily  announces 
the  principle  of  law  applicable  to  facts  of 
the  case,  it  would  seem  to  be  useless  to  pur- 
sue this  phase  of  the  Inquiry  further.  But 
It  is  said  that  by  the  terms  of  the  contract 
it  was  plaintiff's  duty  to  accompany  the  hogs 
and  unload  them  upon  their  arrival  at  At- 
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lanta,  and,  had  be  complied  with  hla  daty  In 
this  respect,  there  would  have  been  no  ml>- 
dellvery.  This  provision  of  the  contract  did 
not  pat  upon  plaintiff  the  obligation  of  see- 
ing that  the  hogs  wore  delivered  to  the  con- 
signee, and  not  to  a  stranger.  The  obligation 
of  defendant  to  deliver  to  Askew  &  Mizon 
was  absolute,  and  not  conditioned  upon 
plaintiff  accompanying  the  car. 

It  is  also  urged  that  the  defendant  was  en- 
titled to  retain  the  hogs  until  the  freight  was 
paid  npon  them.  This  is  undoubtedly  true, 
but  it  did  not  retain  them,  but  converted 
them.  A  mere  reading  of  the  clause  of  the 
contract  relating  to  the  plaintiff  giving  no- 
tice of  bis  claim  before  bringing  suit  will  suf- 
fice to  show  that  It  was  not  Intended  to  ap- 
ply, and  does  not  apply,  to  the  claim  for 
damages  sought  to  be  enforced  here.  The 
affirmative  charge  requested  by  defendant 
was  properly  refused. 

The  next  contention  is  that  thel|l7».«2,  paid 
hjr  plalntlfl  to  Brady  Union  Stockyards,  were 
not  recoverable  damages.  There  is  no  merit 
in  this  insistence.  They  are  claimed  in  the 
complaint,  and  the  evidence  tends  to  show 
that  plaintiff  paid  the  sum,  and  that  its 
payment  was  necessary  to  regain  the  possee- 
tion  of  his  property,  which  defendant  had 
tortloosly  delivered  to  that  ccHDcem,  That 
they  were  proximate,  and  not  ronote,  is  prac- 
ttcaiiy  admitted.  Kentro's  Adm'x  y.  Uughea, 
69  Ala.  581. 

We  are  of  opinion,  however,  that  the  ttx- 
penses  Incurred  by  plaintiff  on  bis  trip  to 
Atlanta  are  not  recoverable.  Th^  are  not 
the  proximate  or  natural  consequence  of  the 
l>rea<dt  of  the  contract  Jackson  v.  Smitli,  76 
Ala.  97 ;  Foster  v.  Napier,  74  Ala.  393.  The 
allowance  of  a  recovery  of  them  by  the  court 
as  damages  is  error,  for  which  the  Judgment 
aanst  be  reversed. 

The  plaintiff  also  prosecuted  an  appeal 
from  the  Judgment,  and  Insists  that  error  was 
committed  In  not  permitting  him  to  show 
that,  during  the  period  of  detention  of  the 
hogs  at  the  Brady  Union  Stockyards,  their 
market  price  in  Atlanta  had  declined  from 
one-half  to  three-fourths  of  a  cent  per  pound. 
This  evidence  shows  that  there  had  been  no 
<diange  In  the  market  price  of  hogs  at  Paint 
Rock,  the  point  of  shipment,  and  that  the 
hogs  were  shipped  by  plaintiff  to  his  brokers. 
Askew  ft  Mixon,  for  sale  on  the  Atlanta 
market.  The  breach  of  the  contract  by  de- 
fendant, as  we  have  shown,  occurred  In  At- 
lanta, and  not  In  Paint  Rock.  The  contract 
of  affreightment  contained  this  clause :  "And 
It  is  further  agreed  that,  should  damage 
occnr  for  which  the  company  may  be  liable, 
the  value  at  the  place  and  date  of  shipment 
shall  govern  the  settlement,  in  which  the 
amount  claimed  shall  not  exceed,  «  •  * 
for  hogs,  f&.UU  each."  Doubtless  the  ruling 
of  the  conrt  was  based  upon  this  clause  of  the 
contract,  which  was  construed  by  him  to 
change  the  common-law  rule  fixing  the  meac- 


ure  of  damages  In  this  character  of  cases. 
Obligations  of  this  kind  are  strictly  con- 
strued against  the  carrier,  and,  unless  the 
language  employed  is  so  definite  and  certain 
as  to  leave  no  room  for  the  operation  of  the 
common-law  rule,  that  construction  will  not 
be  adopted.  In  other  words.  It  must  clearly 
appear  that  it  was  the  intention  of  the 
parties  that  the  rule  of  the  common  law  was 
not  to  govern  in  ascertaining  the  damages 
suffered  by  plaintiff,  but  that  the  one  fixed 
by  the  contract  was  to  controL  Whatever 
may  be  the  field  of  operation  of  tbla  clanse 
of  the  contract,  we  are  confident  that  it  has 
no  application  to  the  facta  of  this  case.  It 
would  seem  that  its  purixMe  Is  merely  to  fix 
the  maximum  value  of  the  live  stock  named 
In  it,  to  be  paid  by  the  carrier. in  the  event 
they  are  destroyed  In  transportation  through 
its  negligence. 

The  Judgment  must .  be  reversed  on  both 
appeals.    Beversed  and  remanded. 

McCLBLLAN,   0.   J.,   and   SIMPSON  and 
ANDERSON,  JJ.,  concur. 


SOUTHERN  RX.  00,  ▼.  QILMBB  et  al. 
(Snpieme  Court  of  Alabama.    May  16,  1905.^ 

I>AXA.asB — IRJUST   TO    ARUCAIS— MjCABUBS. 

Where,  in  an  action  asainat  a  railroad 
company  for  injuring  certain  mules,  it  ap- 
peared that  the  mules  partially  recovered,  the 
measure  of  damages  was  the  difference  between 
the  reasonable  market  value  of  the  mules  on 
the  day  of  and  before  the  iniory  and  what 
would  nave  been  their  reasonable  market  value 
on  the  same  day  In  their  restored  condition 
after  treatment,  together  with  the  reasonable 
cost  and  ezpenae  incurred  in  effecting  a  cure 
and  reasonable  compensation  for  any  loss  of 
service  or  use  by  reason  of  the  Injury  from  the 
time  thereof  until  the  cure  was  effected,  not 
exceeding  in  all  their  original  value. 
^  [Kd.  Note.— For  cases  in  potot,  sea  vol,  16, 
Cent.  Dig.  Damages,  {  280.] 

Appeal  from  Circuit  Court,  Dallas  County ; 
John  Moore,  Judge. 

"To  be  ofitdally  reported." 

Action  by  W.  J.  and  B.  T.  Oihner  against 
the  Southern  Railway  Company.  From  a 
Judgment  in  favor  of  plaintlffB,  defendant  ap- 
peals.   Reversed. 

The  complaint  contained  four  coonts.  Two 
counted  on  the  negligence  of  appellant  In 
operating  its  train  which  resulted  in  the  kill- 
ing of  appellees'  two  mules.  The  remaining 
counts  were  for  the  negligence  of  appellant  In 
the  operation  of  Its  train,  resulting  in  the 
injury  to  said  two  mules.  The  case  was  tried 
on  the  plea  of  the  general  issue.  The  plain- 
tiffs' evidence  tended  to  show  that  the  mules 
were  injured  by  being  struck  by  defendant's 
freight  train  on  or  about  the  1st  of  January, 
1903,  near  Marion  Junction,  in  Dallas  county, 
Ala.;  that  the  track  at  the  place  wh»e  the 
mules  were  struck  was  straight  for  more 
than  a  mile  in  the  direction  from  which  the 
train  was  coming;    that  there  were  no  ob- 
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fitructiona  to  prevent  tbose  in  charge  of  the 
train  from  seeing  said  mnles  for  at  least  one 
mile  before  striking  them;  that  the  mnles 
were  on  or  near  the  track  when  the  train  was 
about  a  half  mile  from  them,  and  that  thej 
ran  down  the  track  In  front  of  the  train  for 
a  quarter  of  a  mile ;  that  the  train  did  not 
«heck  its  speed,  but  rather  Increased  it,  until 
it  struck  and  Injured  said  mules,  which  were, 
at  the  time  that  they  were  struck,  on  the  side 
of  and  near  the  track  in  a  path;  that 
said  mules  were  the  property  of  the  plalntlfts, 
and  were  worth  at  Marlon  Junction,  before 
they  were  injured,  from  $185  to  $200  each. 
There  was  no  evidence  on  the  part  of  plain- 
tiffs to  show  that  they  had  ever  parted  with 
the  title  of  said  mules,  or  that  they  had  ex- 
pended anything  in  their  cure,  or  that  they 
were  damaged  by  the  loss  of  the  service  of 
said  mules  from  the  time  of  the  injury  to  the 
time  that  they  were  cured  and  put  back  to 
work.  The  defendant's  testimony  tended  to 
show  that  said  mules  were  worth,  before  their 
Injury,  not  exceeding  $140  each. 

During  the  examination  of  a  witness  for 
the  plaintiffs,  who  testified  that  he  lived  at 
Marion  Junction  in  the  month  of  January, 
1908,  and  had  had  experience  in  buying  and 
selling  mules  at  said  place,  and  knew  the  val- 
ue of  mules  at  Marion  Junction  in  the  month 
of  January,  1908,  and  that  the  market  value 
of  plaintiffs'  two  mules  before  they  were 
injured  was  $18S  each,  he  was  asked 
the  following  questions :  "What  was  the 
reasonable  value  of  those  mules  at  Marlon 
Junction  immediately  after  they  ■w&ce  injur- 
ed?" The  defendant  objected  to  this  ques- 
tion on  the  ground  that  it  called  for  irrele- 
vant, Incompetent,  and  immaterial  evidence, 
and  that  it  was  not  shown  that  the  witness 
knew  the  market  value  of  tfie  mules  at  Ma- 
rlon Junction  on  that  day.  The  court  over- 
ruled the  objection,  and  the  defendant  duly 
excepted.  Against  the  objection  and  excep- 
tion of  the  defendant  the  plaintiff  was  per- 
mitted to  ask  and  have  answered  similar 
questions  as  to  the  market  value  of  the  mules 
before  and  after  the  injury.  The  defendant 
offered  to  introduce  testimony  to  show  that 
the  mules  recovered  from  their  injuries,  or 
were  cured  in  a  few  weeks,  and  were  In  good 
condition  and  put  back  to  work,  and  that 
after  having  been  so  cured,  and  before  suit 
was  brought,  and  before  the  case  was  tried, 
was  each  worth  at  Marlon  Junction  $100. 
The  plaintiffs  objected  to  the  introduction  of 
this  testimony  upon  the  ground  that  it  was 
Hiatal,  incompetent,  irrelevant,  and  imma- 
terlaL  The  court  sustained  each  of  said  ob- 
jections, and  to  each  of  these  rulings  the  de- 
fendant separately  excepted.  There  were 
verdict  and  Judgment  for  the  plaintiffs, 
lug  their  damages  at  $406. 

Pettus   &  JefTrles,   for   appellant 
Pitts  and  EL  F.  Reese,  for  appellees. 


DOWDELL,  J.  This  is  an  action  to  recover 
damages  for  the  Injury  of  two  mules  by  the 
defendant  railroad  ctmpany.  The  only  ques- 
tion presented  for  our  consideration,  and  that 
Is  insisted  on  in  argument,  relates  to  the 
measure  of  damages.  In  such  a  case,  like  the 
one  before  us,  where  the  property  injured  is 
live  stock,  and  a  recovery,  in  a  sense,  from  the 
injury  inflicted,  has  been  effected  by  treat- 
ment, the  proper  measure  of  recoverable  dam- 
ages is  the  difference  In  the  reasonable  mar- 
ket value  of  the  two  mnles  on  the  day  of  and 
before  the  injury  and  what  would  have  been 
their  reasonable  market  value  on  the  same 
day  In  their  restored  condition  after  treat- 
ment, together  with  the  reasonable  cost  and 
exi>ense  incurred  in  effecting  a  cure,  and  rea- 
sonable compensation  for  any  loss  in  service 
or  use  by  reason  of  such  injury  from  the  time 
of  the  injury  until  the  cure  was  effected,  pro- 
vided the  whole  damages  do  not  exceed  the 
original  value  of  the  property.  In  Keyea  v. 
Minneapolis  ft  St  L.  Ry.  Co.  (Minn.)  30  N.  W. 
888,  wtiich  was  a  case  similar  to  the  one  be- 
fore us,  the  court  ruled  that  the  owner  was 
entitled  to  recover  in  that  case  "for  the  di- 
minished market  value  of  the  animals  after 
cure,  so  far  as  a  cure  was  effected,  and.  In  ad- 
dition thereto,  such  expenses  as  lie  Incorred 
in  reasonable  attempts  to  effect  a  cure,  and  a 
reasonable  sum  as  compensation  for  a  loss  of 
the  use  of  the  horses  while  under  treatment, 
provided  the  whole  damages  do  not  exceed  the 
original  value  of  the  property."  To  the  same 
effect  are  the  following  cases:  Olllett  v. 
Western  R.  R.  Corporation,  8  Allen,  600; 
Streett  v.  Laumler,  84  Mo.  469;  Oleson  T. 
Brown,  41  Wis.  418.  We  understand  that  the 
"diminished  market  value  of  the  animals  aft- 
er cure,"  as  stated  in  the  above  case,  means 
the  difference  In  the  market  values  on  the 
day  of  the  injury,  with  conditions  as  we  have 
stated  the  rule.  It  will  not  do  to  fix  values 
as  of  different  days  so  widely  separated  as 
two  months,  for  the  reason  that  fluctuations 
in  market  values  might  in  such  case  work  in- 
justice to  one  or  the  other  of  the  parties.  In 
most  if  not  all,  of  the  cases,  cited  by  counsel 
for  appellee,  the  property  in  question  was  de- 
stroyed, and  not  merely  injured  as  here.  The 
measure  of  damages  in  such  cases,  where  the 
property  is  destroyed,  as  a  general  rule.  Is  the 
reasonable  market  value  of  the  property  at 
the  time,  and  Just  before  it  was  destroyed. 

Some  of  the  rulings  of  the  trial  court  on  the 
evidence  are  opposed  to  the  views  we  have 
expressed,  and  to  that  extent  there  was  error, 
for  which  the  Judgment  moat  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  a  J.,  and  TX30N  and  DEN- 
SON,  JJ.,  concur. 
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HICCET  T.  STAIiLWOHTH. 
<Sopremfl  Court  of  Alabama.    May  18,  1005.) 
1.  JvDOiaeRTS— Pbobatx  Cottbtb— Coixatbb- 

AI.  A1T40K. 

While  the  probate  court  ia  a  court  of 
feneral  jurisdiction  with  reference  to  matters 
oonunittecl  to  it,  and  jurisdictional  facts  are 
preaumed  to  have  existed  -in  the  absence  of 
proof  to  the  contrair,  ret,  its  jurisdiction  beinc 
confined  to  particular  matters,  if  it  affirm- 
atively appears  that  the  jurisdictional  facta 
did  not  exist,  its  decnes  are  subject  to  collater- 
al attack  therefor. 

[Hid.  Note. — For  coses  in  point,  see  vol.  80, 
Cent.  Die.  Jndgment.  i  910.] 

Z  EZKCCTOHS  AND  ADinNIBTBATOSS— ADUIK- 

UTBATOBs  De  Bonis  Nor— AFPomnacMT. 
The  appointment  of  an  administrator  da 
bonia  non,  where  there  ia  no  vacancy,  is  abso- 
lutely void.  And  will  be  so  decreed,  even  in  a 
collateral  proceeding. 

[Ed.  Note — ^For.  cases  in  point,  see  vol.  22, 
Cent.  Dig.  lixecntors  and  Administrators,  f 
287.] 

i.  Samk. 

Where  the  proceedings  in  the  settlement 
of  a  decedent's  estate  showed  that  the  adminis- 
tratrix had  settled  her  final  account  and  been 
dischaixed,  the  probate  court  had  no  jurisdic- 
tion to  subsequently  appoint  an  administrator 
de  bonia  non,  under  Code  1890,  |  111,  authoris- 
ing such  an  appointment  only  where  the  prO' 
ceding  administrator  has  died,  resigned,  or  been 
removed. 

Appeal  flom  Circalt  Court,  Mobile  County ; 
WoL  S.  Anderson,  Jndge. 

Ejectment  by  R.  M.  Sands,  as  administra- 
tor de  bonis  non  of  the  estate  of  Thomas 
Cretopull,  deceased,  revived  after  the  death 
of  Sands  In  the  name  of  N.  B.  Stallworth, 
as  sacceedlng  administrator  de  bonis  non, 
against  Mary  Antonio  Hickey.  From  judg- 
ment in  favor  of  plaintifl,  defendant  appeals. 
Beversed. 

On  the  trial  of  the  base  It  was  shown  that 
H.  Bi.  Sanda  was  appointed  administrator 
de  bonis  non  of  the  estate  of  Thomas  Oret- 
opnll,  deceased,  after  the  final  settlement 
of  said  estate  In  the  probate  court  by  Eliza 
Hickey,  who  was  formerly  the  wife  of  the  said 
ThoDoas  OretopnlL  The  facts  in  reference  to 
the  settlement  of  the  administrator  of  said 
estate  are  saffldently  stated  In  the  opinion. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
Ervin  &  McAleer  and  John  R.  Lampklns,  for 
appellee. 

SIMPSON,  3.  This  was  an  action  of  eject- 
ment by  appellee  against  appellant,  and  the 
qneetlon  is  raised  In  the  outset  by  appellant 
that  the  appointment  of  appellee's  predeces- 
sor and  himself  as  administrators  de  bonis 
non  of  the  estate  of  Thomas  GretopuU  was 
fold,  and  that  conseqnently  said  plaintiff 
(am>ellee)  could  not  maintain  this  action.  It 
appears  from  the  testimony  set  ont  in  the  bill 
of  exceptions  that  said  decedent  died  in  1872, 
and  In  May,  187S,  bis  widow,  Eliza  Oretopull, 
was  appointed  administratrix  of  his  estate. 
She  married  one  Hickey,  and  in  December, 
1875,  they  filed  a  petition,  accompanied  by 


an  acoonnt  for  final  settlement,  stating  that 
all  of  the  debts  of  the  estate  had  been  paid, 
and  praying  "that  there  may  be  a  final  settle- 
ment of  said  estate,  that  the  accounts  of  said 
administration  be  audited  and  allowed,  and 
that  they  may  be  relieved  and  discharged 
therefrom." 

The  matter  proceeded  regularly,  and  on  the 
second  Monday  in  December  1876,  a  decree 
was  rendered  In  "the  matter  of  the  final  set- 
tlement of  said  estate,"  reciting  the  notices, 
etc.,  ascertaining  the  amounts  of  receipts  and 
disbursements,  and  winding  up:  "It  Is 
farther  ordered  that  said  Enixa  and  Thomas 
J.  Hickey  be,  and  they  are  hereby,  discharged 
from  further  accounting  In  this  court  In  the 
matters  of  said  adminlnlBtratJon." 

The  point  is  made  that  section  111  of  the 
Code  of  Alabama  of  1896  anthorlzes  the  ap- 
pointment of  an  administrator  de  bonis  non 
only  where  the  preceding  administrator  has 
died,  resigned,  or  been  removed,  and  that, 
while  Eliza  Hickey  is  now  dead,  yet  she  had 
I>reviously  made  full  settlement  of  the  estate 
and  been  discharged.  This  point  does  not  seem 
to  have  been  before  this  court  when  this  case 
was  under  consideration  before,  nor  do  all  of 
the  proceedings  In  the  probate  court  seem  to 
have  been  before  it,  and  the  court,  while  stat- 
ing that  it  is  necessary  that  a  vacancy  should 
exist  before  an  administrator  de  bonis  non 
could  be  appointed,  states  that  "the  second 
grant  can  be  held  invalid  only  when  there  is 
such  evidence  aflSrmatively  showing  that  no 
snch  vacancy  existed,"  and  goes  on  to  state 
that,  "If  she  [Eliza  Oretopull]  continued  to 
be  administratrix  aftef  her  final  settlement 
in  1876,  and  up  to  the  time  of  her  death,  *  * 
*  her  administration  terminated  at  her 
death."  Sands,  Adm'r  v.  Hickey  et  aL,  186  Ala. 
322,  83  South.  827.  The  entire  proceedings  In 
the  probate  court,  which  appear  in  the  recorf 
as  It  Is  now  before  the  court,  show  that  said 
administratrix  did  not  resign  or  die  while 
she  was  administratrix,  nor  was  she  removed ; 
but  she  made  application  distinctly  to  wind 
np  the  estate  on  the  ground  that  it  had  been 
fully  administered,  and  prayed  to  be  dis- 
charged, and  the  court  passed  the  account  as 
a  final  settlement  and  decreed  the  discharge 
of  the  administratrix.  The  c^tlficate  of  the 
probate  judge  shows  that  the  exhibit  con- 
tains all  the  proceedings  In  relation  to  said 
estate,  and  she  does  not  appear  in  it  again, 
and,  in  fact,  after  being  discharged,  she 
could  not  act  any  more.  So  that  the  question 
Is  clearly  presented  whether  or  not,  after  an 
estate  has  been  finally  wound  up  and  the  ad- 
ministrator discharged,  the  probate  conrt  can 
open  the  estate  again  by  appointing  an  ad- 
ministrator de  bonis  non. 

The  state  of  Indiana  has  a  statute  sub- 
stantially like  ours,  the  words  In  It  being 
"die,  resign,  or  remove  from  the  state,"  and 
the  Supreme  Court  of  that  state  has  decided 
that,  "after  an  estate  has  been  adjudged 
finally  settled,  and  the  administrator  thereof 
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dlBcfaai'ged,  letters  of  adminlstratloii  de  bonis 
non  cannot  Issue  upon  the  same  estate,  while 
such  final  settlement  remains  unrevoked  and 
In  force;  the  matter  being  res  adjudlcata." 
Pate  T.  Moore,  79  Ind.  20;  Vestal  t.  Allen, 
M  Ind.  268;  Groxton  t.  Renner,  103  Ind.  223, 
2  N.  E.  601.  In  our  own  state  this  particular 
point  has  never  been  decided.  The  probate 
court  Is  a  court  of  general  Jurisdiction  in  the 
matters  committed  to  it,  and  In  the  absence 
of  proof  It  win  be  presumed  that  the  Juris- 
dictional facts  existed,  yet  Its  Jurisdiction  Is 
confined  to  the  matters  committed  to  It  by 
statutes,  and,  if  it  affirmatively  appear  that 
the  Jurisdictional  facts  did  not  exist,  its 
decrees  will  be  declared  void,  even  collater- 
ally. It  has  been  decided  by  this  court  that  the 
fact  that  there  is  a  vacancy  is  a  Jurisdictional 
fact,  and  that  the  appointment  of  an  adminis- 
trator de  bonis  mm  when  there  is  no  vacancy 
Is  absolutely  void,  and  will  be  so  declared 
even  in  a  collateral  proceeding.  Allen  v. 
Kellam,  69  Ala.  442 ;  Matthews  t.  Douthitt,  27 
Ala.  273,  62  Am.  Dea  766 ;  Qray's  Adm'rs  v. 
Cruise,  86  Ala.  669 ;  Morgan  v.  Casey,  73  Ala. 
222.  In  the  later  case  of  Henley  v.  Johnston, 
184  Ala.  646,  32  South.  1009,  92  Am.  St. 
Rep.  48,  the  appointment  of  the  administrator 
de  bonis  non  is  sustained  because  "It  is  not 
shown,  by  the  averments  of  this  petition  or 
otherwise,  whetho:  the  petitioner  as  former 
administrator  had  been  discharged  by  an 
order  from  his  office  as  administrator,"  and, 
if  he  bad,  it  might  be  presumed  that  he  had 
resigned  and  then  made  the  settlement  Page 
650,  134  Ala.,  page  1010,  82  South.  (92  Aol 
St  Rep.  48). 

In  the  case  now  before  the  court  no  such 
presumption  can  be  indulged,  because  the  en- 
tire record  from  the  probate  court  Is  in  evi- 
dence duly  certified,  and  shows  clearly  that  It 
was  simply  a  final  winding  up  of  the  estate 
and  a  discharge  of  the  administratrix.  W« 
follow  the  Indiana  cases,  because  they  seem 
to  be  based  on  sound  reasoning,  and  also 
consonant  with  the  policy  of  our  laws.  It 
is  the  evident  purpose  of  our  statutes  that 
there  shall  be  a  time  beyond  which  the  af- 
fairs of  an  estate  must  be  considered  settled, 
and  the  property  rights  of  those  in  interest 
shall  be  at  rest  Claims  are  to  be  presented 
within  a  obtain  time,  or  forever  barred. 
Parties  are  allowed  a  certain  time  within 
which  to  correct  any  errors  in  settlements 
In  the  probate  court  after  which  they  cannot 
be  disturbed.  While  the  estate  is  in  process 
of  administration,  the  heirs  hold  the  lands  of 
the  estate  subject  to  the  right  of  the  admin- 
istrator to  subject  them  to  the  payment  of 
debts.  When  the  estate  is  finally  settled 
and  the  administrator  discharged,  the  title 
Is  vested  absolutely  in  the  heir,  and  it  is  not 
to  be  presumed  that  it  is  the  Intention  of 
the  law,  especially  when  not  within  its  letter, 
that  these  titles  are  to  be  disturbed,  and  the 
property  made  liable  for  costs  by  successive 
administrations,  when  the  debts  are  all  paid 


and  there  Is  no  reason  why  it  la  necessary  to 
administer.  If  any  peculiar  case  does  occur, 
not  provided  for  by  statute,  resort  should  be 
had  to  another  tribunal,  where  the  equities 
of  all  the  parties  can  be  preserved. 

It  follows  that  the  plaintUF  was  not  ea- 
titled  to  recover  In  this  case.  The  Judgment 
of  the  court  is  reversed,  and  a  Judgment 
will  be  here  rendered  in  favor  of  the  appel- 
lant 

Reversed  and  rendered. 

UcOLELLAS,  a  3^  and  TYSON  and 
ANDERSON,  JX,  concurring. 


SOUTHEUN  RY.  CO.  ▼.  DOUGLASS. 
(Supreme   C!ourt  of  Alabama.    Fdi.   9,   1905.) 

1.  Railroads — Injtjbt  to  Pebbon  on  Track 
— Couplaini^Allxgatiors  or  Nxouokhcs 

— SUFTICIBNOY. 

A  complaint  in  an  action  against  a  railway 
company  for  injaries  'received,  which  alleges 
that  while  plaintiff  was  lawfully  attempting  to 
cross  the  track  within  the  limits  of  a  town,  the 
company  throueh  its  serrantg  "negligently  and 
careleasly  ran  a  train  against  plaintiff.  In- 
juring him,  is  good  aa  against  a  demurrer. 

[Eld.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  SJ  1107,  lllO.] 

2.  SaICE— EVIDEKCS— ADia8SIBII,ITT. 

Where  the  complaint  in  an  action  against 
a  railway  company  for  injuries  received  at  a 
crossing  within  the  limits  of  a  town,  averred 
negligence  of  the  company  in  general  terms, 
plaintiff  was  not  confined  in  his  evidence  to 
any  one  particular  act  of  negligence. 

VSd.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  Negligence,  {  20S.I 

8.  Same. 

Where,  in  an  actl<m  .  against  a  railway 
company  for  injuries  received  at  a  crossing 
within  a  town,  a  witness,  testifying  that  he 
did  not  hear  the  whistle  blow  or  the  bell  ring 
at  the  time  of  the  aocident  stated  on  croee- 
examination  that  he  was  at  work  grading 
lumber  from  a  mill  in  operation,  it  was  not 
error  to  permit  the  witness  to  be  asked  on 
redirect  examination  if,  prior  to  the  accldoit 
while  doing  similar  work  while  the  mill  was 
making  the  same  noise,  he  had  heard  the  bell 
ring. 
4.  Save. 

Where,  In  an  action  against  a  railway 
company  for  Injaries  received  at  a  crossing, 
it  was  competent  to  show  the  locality  of  the 
accident  the  conditions  making  the  crossing 
dangerons,  and  a  knowledge  of  these  conditions 
on  the  part  of  the  company,  evidence  showing 
how  long  the  company  had  been  running  trains 
after  the  erection  of  a  mill  near  the  track  from 
the  platform  of  whldh  plaintiff  ran  across  the 
track  at  the  time  of  the  aoddent  was  ad- 
missible. 

6.   TBIAI<— lNBTBT70ri0N8— ReFTTBAI.  TO  GiVE — 

Errobs. 
Where  one  of  several  instructions  requested 
in   their  entirety   is   bad,   the  refusal   to  give 
them  all  la  not  error.  * 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  {  660.] 

6.  Same— Invasion  of  Province  or  Jubt. 

Where,  in  an  action  against  a  railway 
company  for  Injuries  received  at  a  crossing, 
there  was  evidence  that  the  accident  happen^ 
within  the  limits  of  a  town,  an  Instruction 
that    the    evidence    failed    to   show    that    the 
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accident  occurred  within  the  town  waa  properly 

refused,  aa  an  iavasion  of  the  province  of  the 

jury. 

7.  Raiz.boa.ds  —  In JVBT    at    Cbossirg  —  In- 

BTBUCnONS. 

An  instruction,  in  an  action  agiUnst  a 
railway  company  for  injuries  received  at  a 
crossinK,  tha(  if  the  whistle  waa  not  blown  or 
the  bell  rung  while  the  train  passed  through 
the  town  in  which  the  accident  occurred,  and 
the  "injury  resulted  from  audi  failure  to  blow 
the  whistle  or  ring  the  bell,"  plaintiff  was  en- 
titled to  recover,  was  not  objectionable  for  fail- 
ing to  charge  that  the  negligence  complained 
of  nifust  have  proximately  caused  the  injury, 
where  there  was  no  evidence  of  any  intervening 
caose  between  the  negligence  and  the  resulting 
injury. 
&  Saub. 

Wber^  in  an  action  against  a  railway 
company  for  injuries  received  at  a  crossing, 
there  was  erideuce  affording  an  Inference  that 
the  accident  occurred  in  a  certain  town,  an  in- 
struction authorizing  a  recovery  if  the  accident 
occnrred  in  the  town  was  not  objectionable,  aa 
not  being  based  on  evidence. 
9.  Same — Evidence — SumorBNOT. 

Evidence  examined  in  an  action  against  a 
railway  company  for  injuries  received  by  being 
struck  by  a  train  while  crossing  the  track,  and 
h«U  to  support  a  judgment  for  plaintiff. 

Appeal  from  City  Coort  of  Blrmlngbazn; 
<3ia>.  A.  Senn,  Jndge. 

Action  by  Cecil  Douglass,  by  bis  next 
friend,  against  the  Soutbern  Railway  Com- 
pany. From  a  Judgment  for  plalntUf,  defend- 
ant amieals.    Affirmed. 

Rebearlng  denied  June  30,  1900. 

Tbe  seccmd  count  of  the  complaint,  aa 
amended,  waa  as  follows:  "The  plaintiff,  a 
minor  under  the  age  of  seven  years,  claims 
of  the  defendant  the  other  and  further  simi 
of  $20^000  damages,  for  that  the  defendant 
operated  a  railroad  from  Anniston,  Ala.,  to 
Birmingham,  Ala.,  upon  and  over  which  the 
defoidant  ran  engines  and  trains  of  cars, 
propelled  by  steam,  for  the  transportation  of 
passengers  and  freight  for  hire;  and  on,  to 
wit,  the  8th  day  of  January,  1001,  while 
plalntur  was  lawfully  attempting  to  cross 
the  defendant's  railroad  track  wlthjn  the 
limits  of  the  town  of  Riverside,  St  Olalr 
county,  Ala.,  a  station  on  defendant's  said 
railroad,  tbe  defendant,  through  and  by  Its 
agents  and  servants,  negligently  and  care- 
lessly ran  an  engine  and  train  of  cars  against 
plalntur,  thereby  cutting  <^  his  foot,  fractur- 
ing hts  skull,  and  bruising  and  lacerating  his 
bead,  and  othowise  bruising  and  injuring 
'  him.  by  reason  of  which  said  Injuries  and 
bruises  plaintiff  was  crippled  and  injured  for 
life,  and  he  has  by  reason  thereof  suffered 
mucb  bodily  pain  and  mental  anguish,  and 
will  so  continue  during  tbe  rest  of  his  life, 
and  has  thereby  been  rendered  less  able  to 
work  and  earn  a  living,  all  to  his  great  dam- 
.ige.  $20,000,  aa  aforesaid." 

Upon  tbe  trial  of  the  case  the  evidence 
showed  that  the  plaintiff,  a  boy  of  about  6% 
years  of  age,  was  struck  by  the  defendant's 
engine  at  or  near  the  village  of  Riverside, 
oo  the  main-line  track  of  the  defendant,  on 
January  H,  1901,  while  tbe  plaintiff  was  la 


the  act  of  running  across  the  track,  and  that 
the  Tillage  of  Blveralde  lay  on  the  north  side 
of  the  track,  consisting  of  about  150  or  200 
people,  including  men,  women,  and  chlldrMi; 
the  only  structure  shown  by  the  evidence  to 
be  on  the  south  side  of  the  trad:  being  the 
planing  mill  and  sawmill  of  the  Lathrop- 
Hatton  Lumber  Company.  Next  to  the  plan- 
ing mill,  and  north  of  It,  were  several  rail- 
road tracks,  the  one  Immediately  next  to  the 
mill  being  a  side  track  of  the  defendant,  and 
four  or  five  feet  from  that  was  a  logging 
camp  of  the  Lathrop-Hatton  Lumber  Com- 
pany, and  about  the  same  distance  from  the 
last-named  track  was  the  main  line  of  the 
defendant,  and  next  to  that,  and  on  the  ex- 
treme north  of  It,  there  was  another  side 
track.  At  the  time  of  the  accident  there  waa 
a  logging  engine  and  some  cars  on  the  logging 
track,  which  obscured  the  view  of  the  en- 
gineer and  train  crew  of  the  defendant,  so 
that  they  could  not  see  and  did  not  discover 
the  plaintiff  before  he  was  struck.  Tbe  plain- 
tiff had  come  with  his  brother,  older  than 
himself,  from  the  village  to  see  his  father, 
who  woi^ed  in  the  planing  mill,  and  tbe  two 
boys  were  In  the  act  of  returning  from  tbe 
planing  mill  to  the  village  when  the  accident 
occurred ;  the  older  boy,  who  was  not  injured, 
going  ahead  of  tbe  plaintiff  and  passing  oyer 
the  main  line  Immediately  before  the  acci- 
dent occurred.  The  plaintiff  ran  from  the 
platform  of  the  planing  mill,  across  tbe 
tracks  that  Intervened  between  the  planing 
mill  and  the  main  line,  passed  Immediately 
behind  the  logging  train,  and  just  as  he 
stepped  from  behind  this  train,  across  tbe 
place  between  the  two  tracks,  onto  the  main 
line,  he  was  struck.  The  train  was  going 
at  a  speed  variously  estimated  at  from  8  to 
15  miles  an  hour,  and  was  slowing  up  for  tbe 
station,  300  or  400  feet,  or  further,  west  of 
the  place  where  the  accident  occurred.  The 
engine  stopped  at  tbe  tank  Just  beycmd  the 
station  house,  before  It  was  ascertained  by 
the  train  crew  that  the  boy  had  beoi  struck 
by  the  train.  It  was  a  regularly  scheduled 
train,  passing  there  every  day  about  6  o'clock 
In  the  afternoon.  The  depot  or  station 
bouse  was  situated  also  on  the  north  or  vil- 
lage side  of  the  track.  A  street  of  the  vil- 
lage, known  as  Riverside  street,  came  up  to 
the  right  of  way  on  tbe  north  side,  as  shown 
by  the  map,  which  Is  made  a  part  of  the 
record,  and  stopped  there.  It  was  not  open 
or  used  across  the  tracks;  but  there  was  a 
plank  walkway,  which  had  been  built  by  the 
planing  mill  owners  across  the  track  some 
years  before  that  for  the  use  of  vehicles, 
which  plankway  was  used  In  going  to  and 
from  the  mill  by  the  employes,  and  per- 
haps others.  There  was  some  passing  across 
the  tracks  from  the  mill  to  tbe  village  side, 
and  vice  versa,  by  employes  of  tbe  mill.  Tbe 
track  was  straight  from  the  bridge  ov»  the 
river  to  the  place  where  the  accident  oc- 
curred, a  distance  of  perhaps  400  or  500  feet, 
and  for  a  dlatance  b^ond  that  In  the  dl- 
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recUan  from  which  the  train  came,  maklxig 
a  distance  of  a  quarter  of  a  mile  or  more  from 
Riverside  station.  The  engineer  was  at  his 
post  of  duty,  and  keeping  a  lookout  ahead; 
but  his  view  was  obstmcted  by  the  log- 
ging engine  and  train,  and  by  the  boiler 
and  machinery  of  his  engine.  The  fire- 
man was  back  on  the  tank  of  the  engine  at- 
tending to  some  necessary  duty,  but  In  the 
fireman's  place  In  the  gangway  of  the 
engine  was  the  front  brakeman,  who  was 
keeping  a  lookout  ahead  and  did  not  see  the 
plaintiff  before  he  was  Injured.  The  boy 
came  onto  the  track  from  behind  the  logging 
train,  so  dose  to  the  advancing  engine  that, 
even  if  seen,  no  preventive  effort  at  that  time 
would  have  avoided  the  injury.  The  above 
facts  are  undlq>uted. 

The  only  facts  in  dispute  were  whether 
or  not  the  whistle  was  blown  or  the  engine 
bell  rung  at  short  intervals  while  passing 
from  the  river  bridge  to  the  station ;  whether 
or  not  the  point  where  the  accident  occurred 
could  have  been  said  to  be  within  the  limits 
of  the  village,  the  defendant  contending 
that  the  village  was  all  on  the  north  side 
of  the  track  where  the  accident  occurred, 
the  nearest  house  being  some  distance  from 
the  track;  also,  as  to  the  exact  rate  of  the 
qpeed  of  the  train.  There  was  evidence 
In  favor  of  the  plaintiff  tending  to  show 
that  the  accident  occurred  In  the  village  of 
Riverside.  During  the  examination  of  George 
Qarrett,  a  witness  for  the  defoadant,  be 
testified  that  he  was  the  engineer  in  charge 
of  the  engine  at  the  time  that  the  plaintiff 
was  hurt;  that  he  had  been  running  an  en- 
gine by  the  place  where  the  accident  oc- 
curred for  about  nine  years;  that  the  plan- 
ing mill  had  been  there  fully  that  length  of 
time;  that  the  side  track  had  been  at  such 
place  for  many  years,  but  that  the  railroad 
track  had  been  there  only  a  year  or  so  before 
the  accident  On  the  cross  examination  of 
this  witness  the  plaintiff  asked  him  the  fol- 
lowing question:  "in  passing  the  town  of 
Riverside,  you  frequently  saw  cars  and  an 
engine  on  the  railroad  track  and  side  track, 
did  you  not?"  The  defendant  objected  to 
this  question  on  the  ground  that  it  called 
for  incompetent  and  immaterial  testimony. 
The  court  overruled  the  objection,  and  the 
defendant  excepted.  The  witness  answered, 
"Tes." 

Among  the  written  charges  given  by  the 
coiu't  at  the  request  of  the  plaintiff,  and  to 
the  giving  of  each  of  which  the  defendant 
separately  excepted,  was  the  following:  "If 
the  jury  believe  from  the  evidence  that  the 
defendant  injured  the  plaintiff  in  the  town 
of  Riverside,  as  Is  alleged  in  the  complaint, 
and  that  the  whistle  was  not  blown  nor  the 
bell  rung  at  Intervals  or  continuously  while 
the  defendant's  train  was  passing  through 
the  town  of  Riverside,  prior  to  the  time 
of  the  accident  where  the  Injury  occiured, 
and  that  the  Injury  resulted  from  such  fail- 
ure to  blow  the  whistle  or  ring  the  bell,  the 


plaintiff  ia  entitled  to  recover."  The  nintb 
charge  requested  by  the  defendant  was  as 
follows:  "The  evidence  in  this  case,  if  you 
believe  it,  fails  to  show  that  the  accident 
happened  within  the  town  of  Riv»sid&" 

James  Weatherly,  for  appellant  Smith  & 
Smith,  for  appellea 

DOWDBUCi,  X  The  plaintiff,  a  minor,  by 
next  friend,  X  B.  Douglass,  sues  the  South- 
ern Railway  Company  to  recover  damages 
for  injuries  received  on  account  of  negligence 
of  defendant's  servants  or  agents  in  the  oper- 
ation of  one  of  its  trains.  Tbe  complaint 
contained  two  counts,  both  of  which  were 
predicated  on  simple  negligence.  A  demurrer 
was  interposed  by  the  defendant  to  the  sec- 
ond count,  as  amended,  which  was  overruled 
by  the  court  The  action  of  the  court  in 
overruling  the  demurrer  Is  assigned  as  error, 
but  this  assignment  Is  not  insisted  on  in 
argument  Moreover,  the  count  demurred 
to  stated  a  good  cause  of  action.  No  error 
was  committed  in  overruling  the  demurrer. 

In  both  counts  of  the  complaint  the  negli- 
gence of  defendant's  servants  in  the  operation 
of  its  train,  causing  the  Injury,  is  averred 
in  general  terms.  Under  the  state  of  the 
pleading,  the  plaintiff  would  not  be  confined 
in  the  Introduction  of  his  evidence  to  any 
one  particular  negligent  act  The  failure 
to  ring  the  bell  at  the  time  of  the  accident 
was  one  of  the  issues  involved.  The  witness 
X  O.  Wood,  examined  on  behalf  of  the  plain- 
tiff, testified  on  direct  examination  that  he 
was  on  the  front  part  of  the  planing  mill, 
and  about  40  feet  from  the  railroad  track, 
and  that  he  did  not  hear  the  whistle  blow  or 
the  bell  ring.  It  was  drawn  out  on  the 
cross-examination  of  this  witness  by  the  de- 
fendant that  the  witness  "was  busy  at  work 
grading  lumber.  Inspecting  lumber  from  the 
machine  as  It  comes  out";  that  the  plain- 
ing mill  was  in  operation;  and  that  **tbere 
was  a  great  deal  of  noise  going  on  around" 
the  witness.  On  redirect  examination,  plaln- 
tUTs  counsel  asked  witness  the  following 
question:  'Prior  to  this  time,  while  the 
machlBwy  was  going,  making  the  same  noise 
it  was  on  the  day  of  the  accident  and  yoo 
were  doing  similar  work,  had  yon  ever  beard 
the  bell  ringing?"  The  bill  of  exertions 
recites:  "To  this  question  the  defendant 
objected  as  illegal  and  Incompetent"  The 
objection  was  overruled,  to  which  ruling  an 
exception  was  reserved,  and  the  witness  an- 
swered, "Tee,  sir;  I  beard  it"  The  theory 
of  the  cross-examination  was  to  show  that  on 
account  of  the  noise  of  the  planUkg  mill,  etc.,. 
the  bell  might  have  been  ringing  at  the  time, 
and  yet  the  witness  not  have  heard  it  The- 
evidence  sought  to  be  elicited  by  the  que8tloi> 
objected  to  was  In  rebuttal  of  this  theory. 
The  objection  as  made,  whether  referred  to 
the  question  or  to  the  evidence  sought  to  be 
elicited,  was  general.  Neither  the  question, 
nor  the  evidence  sought  by  it  was  patently 
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bad.  The  qneatlon  hyiMtbeslzed  similar  oon- 
ditlona,  and,  if  In  this  respect  It  did  not  fully 
hypothesise  the  condition,  the  obJectlcHi  on 
that  account  should  have  been  speclfla  No 
objection  was  made  to  the  answer  of  the  wit- 
nesa.  This  witness  was  then  asked  by  the 
plalntUTs  counsel:  "How  long  has  the 
Southern  Boad  been  running  trains  of  cars 
by  that  planing  mill  after  it  was  erected  there 
and  In  (operation,  according  to  your  know- 
ledge?" The  bill  of  exceptions  recites  as 
follows:  "Defendant  objected  to  this  gnes- 
tioa  as  Immaterial,  which  objection  was  by 
the  court  overruled,  and  the  defendant  ex- 
cepted." The  witness  answered,  "Four  years 
that  I  know  of."  There  was  no  objection 
made  to  the  answer,  or  motion  to  exclude. 
At  the  stage  of  the  trial  at  which  this  ques- 
tion was  asked,  it  was  competent  for  the 
plaintiff  to  show  the  locality  of  the  accident, 
the  then  existing  conditions  and  suiroundinga 
tending  to  make  the  crossing  of  the  track  at 
that  place  by  footmen  more  than  ordinarily 
perilous  from  passing  trains,  and  a  knowledge 
of  these  conditions  on  the  part  of  the  defen- 
dant's servants.  To  this  end,  the  evidence 
sought  to  be  elicited  was  material.  If  for 
any  reason,  either  in  the  failure  of  the  proof 
to  show  that  the  surroundings  rendered  the 
crossing  more  than  ordinarily  perilous,  or  by 
subsequent  rulings  of  the  court,  the  evidence 
became  immaterial,  the  defendant  could  have 
asked  to  have  the  same  excluded,  and  this 
It  failed  to  do.  There  was  no  reversible 
error  committed  in  overruling  the  objection 
on  the  ground  as  stated.  For  like  reasons 
there  was  no  error  in  overruling  the  objection 
to  questions  asked  defendant's  witness  George 
Garrett  by  plaintiff  on  the  cross-examination 
of  said  witness. 

On  the  conclusion  of  the  evidence,  and  after 
the  court  had  given  several  written  charges 
at  the  instance  of  the  plaintiff,  the  bill  of 
exceptions  recites  as  follows:  "Thereupon 
tlie  defendant  requested  the  court  to  give 
tbe  following  written  charges,  numbered  2, 
7,  9,  13,  15,  16,  17,  and  18  in  words  and  fig- 
ures as  follows  IsettlngoutthechargesJ" — 
and  at  the  conclusion  states:  "But  the  court 
refused  to  give  each  of  said  written  charges, 
and  to  the  refusal  of  the  court  to  give  each 
of  said  written  charges,  the  defendant  then 
and  there  In  open  court  duly,  severally,  and 
separately  excepted."  Under  the  authority 
of  Verberg  v.  State,  137  Ala.  73,  34  South. 
&18,  the  defendant's  request  of  the  court  to 
give  said  written  charges  "must  be  construed 
as  a  request  to  give  them  In  their  entirety." 
Yeats  V.  State  (at  the  present  term)  38 
South.  700.  So  construing  the  request,  if 
any  one  of  the  charges  was  bad,  there  was 
no  error  in  refusing  all  of  them.  Harden  v. 
Cimnlngham,  136  Ala.  263,  34  South.  26. 
Among  these  charges  some  were  patently  bad, 
bat  we  need  to  call  attention  only  to  charge 
numbered  9.  This  charge  was  clearly  an 
invasion  of  the  province  of  the  Jury,  as  there 
was  evidence  which  tended  to  show  that  the 


accident  happened  within  tbe  town  of  Rivet- 
Bide. 

Tbe  only  charge  given  at  tbe  request  of 
the  plalntlfl  that  Is  insisted  on  in  argument 
by  appellant's  counsel  as  being  erroneous  is 
charge  numbered  1.  This  charge,  with  pro- 
per hypothesis,  is  predicated  upon  a  failure 
of  the  defendant's  servants  to  comply  with 
the  statutory  requirement  as  to  the  blowing 
of  the  whistle  or  ringing  the  bell  while  pas- 
sing through  the  town  of  Riverside,  and  con- 
cludes as  follows: 

"And  the  injury  resulted  from  such  failure 
to  blow  the  whistle  or  ring  the  bell,"  etc 
While  it  Is  true  that  the  negligence  com- 
plained of  must  proximately  cause  the  injury, 
still  the  charge,  in  the  omission  of  the  word 
"proximately"  after  the  word  "injury"  is  not 
thereby  rendered  vicious.  There  is  no  pre- 
tense whatever  of  any  intervening  cause  be- 
tween the  aHeged  negligence  and  the  result- 
ing injury  which  in  the  remotest  degree  even 
contributed  to  the  injury.  In  this  respect  the 
evidence  was  without  dispute.  It  was  open 
to  the  defendhnt  to  ask  an  explanatory 
charge,  if  tbe  instruction  given  called  for 
such. 

Tbe  only  other  insistence  in  argument  of 
error  In  tbe  giving  of  this  charge  is  based  on  - 
the  idea  that  there  was  no  evidence  that  the 
injury  was  inflicted  within  the  town  of  River- 
side. There  was  sufficient  evidence  to  af- 
ford the  inference  that  the  accident  occur- 
red in  the  town.  There  is,  therefore,  no  mer- 
it In  this  contention. 

We  have  carefully  considered  the  evidence, 
and  under  the  rule  laid  down  in  tbe  leading 
case  of  Cobb  v.  Malone,  92  Ala.  630,  9  South. 
738,  and  which  has  been  followed  in  otbor 
cases,  we  cannot  say  that  the  trial  court  com- 
mitted error  in  overruling  the  motion  for  a 
new  trial.  We  fail  to  find  any  reversible 
error  in  the  record,  and  the  judgment  must  be 
affirmed. 

Affirmed. 

McCLBLLAN,  C.  J.,  and  HARALSON  and 
DBNSON,  JJ.,- concur. 


TRADERS'  INS.  CO.  ▼.  LETCHER. 
(Supreme  Court  of  Alabama.    May  11,  1905.)' 

1.  INSITKAHC*— FlB«        POLICY — STIPtJLAT10N& 
AS  TO  AOOOUNXa— PMADIHO   STIPDI.ATI0N— 

SurnciENOT. 

A  plea,  in  an  action  on  a  fire  policy  insur- 
ing household  furniture,  alleging  that  the  policy 
provided  that  the  insured  should  produce  for 
examination  all  bills,  and  that  he  failed  on 
demand  to  produce  bills  showing  from  whom  he 
bought  the  property,  was  bad  for  failing  to  aver 
that  the  insured  was  bound  to  comply  with  the 
provision. 

2.  Sams— Stiptjlatiohb— Applicabilitt. 

A  stipulation,  in  a  policy  insuring  house- 
hold goods,  that  the  insured  shall,  when  re- 
quired, produce  "all  books,  accounts,  bills,  in- 
voices," etc,  does  not  impose  any  obligation  on 
the  insured  with  respect  to  the  property  covered 
by  the  policy. 
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8.  Sakb— Waiter. 

Where  a  &re  policy  stipulates  that  procnr- 
inc  additional  insurance  shall  render  the  policy 
void,  unless  otherwise  provided  by  agreement 
indorsed  thereon,  the  failure  of  the  insurer  to 
claim  a  forfeiture  within  a  reasonable  time 
after  knowledge  of  the  procurement  of  addition- 
al insurance  is  a  waiver  of  the  stipulation. 

[Ed.  Note. — For  cases  in  point,  see  toL  228, 
Cent  Dig.  Insurance,  {f  902,  1038.] 

4.  Bavs. 

To  bind  an  insurer  by  a  waiver  of  the 
stipulation  in  a  fire  jxilicy  rendering  it  void  on 
the  procurement  of  additional  insurance,  it  is 
necessary  to  prove  that  the  insurer  had  knowl- 
edge of  the  additional  insurance,  and  that  sub- 
sequently its  conduct  was  such  as  to  reasonably 
imply  a  purpose  not  to  Insist  on  a  forfeiture. 

[Sid.  Note. — For  cases  in  point,  see  vol.  28, 
Gent.  Dig.  Insurance,  S  992.] 

5.  Saiiii>— Knowledog  of  Aoent— Eitkot  A8 
KnowLBDOE  or  Pbircipal. 

Whwe  an  agent  of  a  company,  after  pro- 
curing a  fire  policy  stipulated  that  it  should 
he  void  on  procuring  additional  insurance, 
procured  additional  insurance  in  another  com- 
pany, either  as  its  agent  or  as  the  agent  of 
the  insured,  the  knowledge  of  the  additional 
insurance  acquired  by  the  agent  was  not  knowl- 
-edge  of  the  company  issuing  the  first  policy, 
since  it  was  not  acquired  by  him  while  trans- 
acting its  business  as  its  agent. 

[Ed.  Note. — For  cases  in  iK>int,  see  vol.  28, 
Cent.  Dig.  Inmrance,  §§  969,  970,  972.] 

9.  Samb— Waivkb  of  Stiptji.atioii8— Plead- 
ings—SirTrioiKHOT. 

A  pleading,  in  an  action  on  a  fire  policy, 
which  alleges  tnat  a  third  person,  who  was  at 
the  time  of  the  issuance  of  the  policy  the  gen- 
eral agent  of  the  insurer,  with  authority  to 
waive  the  provision  in  the  policy  with  respect 
to  the  effect  of  procuring  additional  insurance, 
consented  to  additional  insurance,  and  that  he 
was  at  the  time  of  the  issuance  of  the  addition- 
al Insurance  the  general  agent  of  the  insurer, 
or,  if  the  agency  had  ceased,  the  insured  had 
no  knowledge  thereof,  sufficiently  alleges  that 
the  third  person,  as  the  agent  of  the  insurer, 
agreed  and  consented  to  additional  insurance, 
thereby  waiving  the  provision  as  to  addition- 
al insurance,  as  against  a  demurrer  on  the 
ground  that  it  does  not  allege  that  the  third 
person  was  at  the  time  of  the  procurement  of 
the  additional  insurance  the  agent  of  the  in- 
surer, or  that  he  was  holding  himself  out  as 
its  agent. 
7.  Sake. 

A  pleading,  in  an  action  on  a  fire  policy, 
which  alleges  that  a  third  person  was,  at  the 
time  of  the  Issuance  of  the  policy  sued  on,  the 
agent  of  the  insurer,  with  authority  to  waive 
the  provision  in  the  policy  with  respect  to 
additional  insurance ;  that  subsequently  the 
agency  of  the  third  person  was  terminated 
without  notice  to  the  insured ;  that  the  insured, 
without  knowledge  of  the  termination,  applied 
to  the  third  person  for  additional  Insurance; 
and  that  he,  without  notifying  the  insured  of 
the  termination  of  his  agency,  procured  ad- 
ditional insurance  from  another  insurer — does 
not  show  a  waiver  of  the  stipulation  as  to  ad- 
ditional insurance. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  ofBdally  reported." 

Action  by  J.  C.  Letcher  against  the  Trad- 
ers' Insurance  Company.  EYom  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

The  defendant  pleaded  the  general  issue 
and  the  following  special  pleas:  "(2)  That 
in  the  policy  of  insurance  Issued  bj  the  de- 


fendant to  the  plaintiff  there  was  the  fol- 
lowing clause,  to  wit:  'This  oitire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  Insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  in- 
surance, whether  yalid  or  not,  <hi  property 
covered  In  whole  or  In  i>art  by  this  policy.' 
And  defendant  salth  that  after  said  policy 
was  issued,  and  on,  to  wit,  during  the  month 
of  November,  1902,  the  plaintiff  did  procure 
other  and  additional  insurance  on  the  prop- 
erty insured  by  the  policy  sued  on  In  this 
cause  In  the  liOndoo  Insurance  Company  to 
the  extent  of  $600,  and  that  no  agreement 
for  said  additional  Indorance  was  ever  in- 
dorsed on  said  policy  or  added  thereto  by 
the  defmdant  (3)  That  there  was  a  clause 
in  the  policy  which  was  the  basis  of  this 
suit  in  the  following  language,  to  wit:  "The 
insured,  as  often  as  required,  *  •  •  shall 
produce  for  examination  all  books,  accounts, 
bills,  InTOlces,  and  other  vouchers,  or  cer- 
tified copies  thereof,  if  original  be  lost,  at 
such  reasonable  place  as  may  be  designated 
by  this  company  or  its  representative,  and 
shall  permit  extracts  or  copies  thereof  to 
be  made.'  And  defendant  salth  that  after 
the  alleged  loss  occurred  and  before  this  suit 
defendant  did  require  of  the  plaintiff  that 
she  produce  the  bills  showing  from  whom 
she  purchased  the  goods  alleged  to  have 
been  destroyed  by  fire,  either  at  the  room 
of  its  general  agent  at  the  hotel  at  Mont- 
gomery, or  at  the  office  of  Its  local  agent 
at  Montgomery,  or  at  the  office  of  its 
general  agent  at  Atlanta;  and  defendant 
avers  that  plaintiff  did. not  produce  any  bill 
or  copy  of  a  bill  for  any  of  the  articles  al- 
leged to  have  been  lost,  nor  any  certified  cop- 
ies of  the  same." 

The  plaintiff  demurred  to  the  third  plea 
on  the  ground  "that  the  policy  of  insurance 
sued  upon  coivered  household  furniture  and 
effects,  and  It  was  not  the  Intention  of  the 
parties  to  said  contract  of  insurance,  nor 
within  their  contemplation  when  said  con- 
tract was  made,  that  the  plaintiff  should 
keep  books  of  account,  bills,  Invoices,  or  other 
vouchers  showing  the  value  of  the  property 
covered  by  the  policy."  This  demurrer  was 
sustained.  To  the  second  plea  the  plaintiff 
filed  the  following  eight  special  replications: 
"(1)  That  prior  to  the  loss  complained  of  in 
the  complaint  W.  A.  Saffold  was  the  general 
agent  for  the  defendant  in  the  vicinity  where 
the  property  covered  by  the  poiiey  of  Insur- 
ance declared  upon  was  located,  with  author- 
ity from  the  defendant  to  write  insurance, 
collect  premiums,  and  act  generally  aa  its 
agent  for  such  purposes,  and  for  the  purpose 
of  making  Insurance  contracts  for  the  de- 
fendant, with  authority  to  waive  the  condi- 
tions set  out  in  defendant's  plea,  and  was  the 
agent  of  the  defendant  who  entered  into  the 
contract  sued  upon  on  behalf  of  defendant; 
that  he  was  supplied  with  blank  policies 
signed  by  the  president  and  secretary   of 
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defendant,  to  be  binding  oa  defendant  when 
conntenlgned  by  said  W.  A.  SafTold;  that 
the  poller  of  Insurance  ened  npon  was  one  of 
said  policies  so  Issued  to  plaintiff  by  the  de- 
fendant, and  was  drawn  up  and  became  bind- 
log  on  defendant  on  Its  having  been  connter- 
■igned  by  the  said  W.  A.  Saffold.  And  the 
plaintiff  allege»  that  prior  to  the  loss  com- 
plained of  said  Saffold,  being  such  agent  of 
d^endant,  was  informed  of  the  matters  and 
things  contained  in  said  plea  of  defendant; 
bat  the  defendant,  although  it  had  reason- 
able time  in  wliich  to  do  so,  made  no  ob- 
jection thereto  prior  to  said  loss.  (2)  Said 
additional  insurance  was  ^ected  by  W.  A. 
SaffoU,  the  agent  of  defendant,  who  had 
aothorlty,  as  the  agent  of  defendant,  to 
waive  the  conditions  set  out  In  said  plea; 
and  the  defendant  did  not  express  its  dis- 
approval aa  to  such  additional  insurance, 
and  made  no  obJectlcMi  thereto  prior  to  the 
loss  complained  of.  (3)  Before  such  loss  oc- 
cnrred.  notice  of  such  additional  insurance 
was  given  to  the  defendant,  and  no  objec- 
tion was  made  thereto  by  said  defendant 
prior  to  such  loss;  and  the  defendant  had  a 
reasonable  time  after  such  notice  and  before 
loss  witliin  which  to  make  such  objection. 
(4)  Before  such  loss  notice  of  such  additional 
insurance  was  given  to  defendant  by  the 
plaintiff,  and  the  said  defendant  made  no 
objection  or  dissent  thereto,  and  did  not  can- 
cel the  said  policy  and  did  not  return  the  un- 
earned premium  therefor;  and  the  defendant 
bad  a  reasonable  time  in  which  to  make  such 
objection  or  dissent,  to  cancel  said  policy, 
and  return  said  unearned  premium  after 
■neb  notice  was  given  and  before  such  loss 
occurred.  (C)  Before  such  loss  occurred,  the 
defendant,  with  notice  of  such  additional  in- 
surance, waived  the  grounds  set  up  in  its 
■econd  plea  by  falling  to  make  objection 
within  a  reasonable  time  to  such  additional 
insurance ;  and  the  defendant  had  a  reasonable 
time  In  which  to  make  objection  after  such 
notice  and  before  such  loss  occurred.  (6)  Be- 
fore such  loss  occurred,  the  defendant,  with 
notice  of  such  additional  insurance,  waived 
the  grounds  set  up  in  Its  second  plea  by  fall- 
ing to  make  objection  to,  or  to  dissent  from, 
socb  additional  insurance,  and  by  failing  to 
cancel  said  policy  and  to  repay  to  plain- 
tiff the  unearned  premium  thereon;  and  the 
defendant  Iiad  reasonable  time  within  which 
to  make  such  objection  and  dissent,  cancel- 
latlon,  and  repayment  after  notice  had  and 
before  such  loss  occurred.  (7,  as  amended) 
That  W.  A.  Saffold,  who  was  at  the  time  of 
tiie  Issuance  of  the  policy  sued  npon  the 
general  agent  of  the  defendant  company  in 
the  dty  and  vicinity  of  Montgomery,  Ala., 
with  fnll  power  and  anthcnrity  to  waive  the 
provteion  in  the  policy  set  forth  in  said  plea, 
and  wbo  aa  audi  agent  issued  to  the  plaintiff 
the  policy  sued  upon,  had,  at  the  time  such 
additional  insurance  was  procnred,  notice  of, 
and  consented  to,  such  additt«Bial  insurance 
mentioned  in  said  plea;  and  that  tlie  said 
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Saffold  was,  at  the  time  tlie  said  additional 
insurance  was  procured,  the  genaal  agent 
of  the  defendant  company,  as  aforesaid, 
or,  if  such  agency  had  ceased  at  snch  time, 
the  plaintiff  had  no  knowledge  or  notice  of 
the  termination  of  such  agency.  Whereupon 
plantlff  says  that  the  condition  of  the  policy 
mentioned  in  said  plea  was  waived." 

The  defendant  filed  the  following  demurrer 
to  the  replications  numbered  1,  2,  8,  4,  5,  6, 
and  7,  separately  and  severally:  "(1)  Be- 
cause said  replication  falls  to  allege  that  Saf- 
fold was  acting  within  the  scope  of  his  au- 
thority and  employment  when  he  was  inform- 
ed of  the  additional  insurance  obtained  by 
plaintiff.  (2)  Because  said  replication  fails 
to  allege  that  Saffold,  the  alleged  agent  of  de- 
fendant, was  informed  of  the  additional  in- 
surance set  up  and  mentioned  in  defendant's 
plea  Willie  in  the  performance  of  service  to 
the  defendant  (3)  Because  said  replication 
fttlls  to  allege  that  Saffcdd  was  engaged  in  any 
business  for  defendant,  or  was,  at  the  time 
he  received  knowlege  of  the  additional  in- 
surance, in  the  employment  of  defendant,  or 
that  said  Information  was  Imparted  to  him 
as  the  agent  of  the  defendant.  (4)  Because 
said  replication  seeks  to  set  up  an  estoppel 
by  mere  silence.  (5)  Because  said  replication 
falls  to  set  up  any  facts  or  conduct  on  the 
I)art  of  the  defendant,  or  its  agent,  which 
wobld  amount  to  an  estoppel.  (0)  Because 
the  plea  of  defendant  sets  up  facts  showing 
that  the  additional  Insurance  avoided  the  pol- 
icy sued  on,  and  no  facts  are  alleged  in  the  rep- 
licatioK  showing  that  defendant  did  any- 
thing or  any  act  restoring  the  policy.  (7)  Be- 
cause said  replication  falls  to  aver  that  Saf- 
fold, or  any  authorized  agent  of  the  defend- 
ant, consented  to  the  additional  insurance 
mentioned  in  the  plea  by  an  indorsement  in 
writing,  as  required  by  the  stipulations  in  the 
policy  sued  npon,  as  set  up  in  the  plea."  And 
the  defendant  demurred  to  the  seventh  repli- 
cation, as  amended,  on  the  following  addition- 
al grounds:  "(1)  It  assigns  the  several 
grounds  already  assigned  to  said  replication. 
(2)  Because  said  plea  does  not  state  with  cer- 
tainty whether  Saffold  was  the  agent  of  de- 
fendant at  the  time  be  received  notice  of  the 
additional  insurance,  but  avers  in  the  alterna- 
tive that  he  was  either  such  agent  or,  if  not 
plaintiff  did  not  know  it  or  had  no  knowledge 
of  the  termination  of  his  policy.  (S)  Because 
said  replication  sets  up  that  Saffold's  agency 
may  have  terminated  before  he  consented  to 
such  additional  insurance.  (4)  Because  said 
plea  does  not  aver  with  certainty  that  Saf- 
fold was  acting  as  the  agent  of  defendant  or 
holding  himself  out  as  the  agent  of  the  de- 
fendant, at  the  time  be  received  notice  of  tbe 
additional  insurance."  The  demurrers  to 
r^lications  1,  2,  8,  4,  6,  and  6  were  over- 
ruled. Tbe  demurrer  to  the  seventh  rep- 
lication, as  amended,  was  sustained.      , 

The  plaintiff  then  filed  his  eighth  replica- 
tion: "(8)  That  W.  A.  Saffold  was,  at  the 
time   of   tbe   issuance  of  the   policy   sued 
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upon,  the  agent  of  the  defendant  company 
In  the  city  and  vicinity  of  Montgomery, 
Ala.,  with  fall  power  and  authority  to  walTe 
the  provision  in  the  policy  set  forth  in  said 
plea;  that  thereafter-  the  agency  of  Saffold 
as  aforesaid  was  terminated  without  any 
notice  to  the  plaintiff;  that  thereafter  the 
plaintiff,  wlthont  any  knowledge  or  notice  of 
the  fact  that  the  agency  of  Saffold  had  been 
80  terminated  as  aforesaid,  applied  to  said 
Saffold  for  additional  insurance  on  the  prop- 
erty covered  by  the  policy  of  insurance  sued 
upon,  and  said  Saffold,  without  notifjrlnc 
plaintiff  that  he  was  no  long»  the  agent  of 
defendant,  issued  to  plaintiff  additional  in- 
surance on  said  property  in  another  insur- 
ance company.  Wherefore  plaintiff  says 
the  defendant  waived  the  condition  of  the 
policy  mentioned  in  said  plea." 

The  defendant  demurred  to  the  eighth  rep- 
lication on  the  following  grounds:  "(1)  De- 
fendant assigns  as  grounds  of  demurrer  to  said 
replication  the  several  grounds  heretofore  as- 
signed to  replications  from  1  to  7,  inclusive. 
(2)  Said  replication  fails  to  aver  that  Saf- 
fold was  acting  or  pretending  to  act  as  thea- 
gentof  defendant  at  the  time  plaintiff  applied 
to  him  for  additional  Insurance.  (S)  Said  re- 
plication fails  to  aver  that  Saffold  did  any  act 
showing  or  tending  to  show,  or  that  would 
lead  plaintiff  to  believe,  that  he  was  acting 
as  defendant's  agent.  (4)  Said  replication 
shows  on  its  face  that  plaintiff  accepted  the 
additional  insurance  from  Saffold  as  the 
agent  of  another  insurance  company.  (K) 
Said  replication  falls  to  aver  that  plaintiff 
applied  to  Saffold  as  the  agent  of  defendant 
for  the  additional  insurance.  (6)  Said  rep- 
lication shows  on  Its  face  that  in  the  deal- 
ings with  Saffold  about  additional  Insurance, 
the  said  Saffold  was  acting  as  the  agent  of 
another  insurance  company,  and  was  not 
acting  as  the  agent  of  the  defendant  com- 
pany. (7)  Said  replication  fails  to  aver 
any  facts  showing  or  tending  to  show  that 
Saffold  did  anything  that  misled  plaintiff  In- 
to believing  that  Saffold  was  still  the  agent 
of  defendant  at  the  time  plaintiff  obtained 
the  additional  insurance  policy  from  him." 
The  demurrer  to  the  eighth  r^llcation  was 
overruled. 

The  defendant  filed  a  rejoinder  to  replica- 
tlODS  1,  2,  8,  4,  5,  and  6,  and  assigned  the  fol- 
lowing grounds:  "(1)  The  general  1sbu& 
(2)  That  one  of  the  stipulations  in  said  policy 
sued  on  by  the  plaintiff  is  as  follows:  This 
policy  is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  to- 
gether with  Boch  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed  here- 
on or  added  hereto,  and  no  officer,  ageat,  or 
other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condi- 
tion of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  subject  of  agree- 
ment indorsed  hereon  or  added  hereto,  and  as 
to  such  provisions  and  conditions  no  officer, 
agent,  or  representatiye  shall  have  power 


or  be  deemed  to  have  held  or  have  waived 
sudi  provisions  or  oooditions,  nnlen  >ncb 
waiver,  if  any,  shall  be  written  iip<m  or  at- 
tached thereto,  nor  shall  any  privilege  or  per- 
mission affecting  the  Insurance  under  this 
policy  exist  or  be  claimed  by  the  inrared. 
unless  so  written  or  attached.'  And  defend- 
ant alleges  that  the  waiver  set  up  by  the  said 
replications  and  relied  upon  by  plaintiff  as 
a  reply  to  plea  No.  1  was  not  in  writing,  and 
was  not  indorsed  np<Hi,  attached,  or  append- 
ed to  said  policy.  CS)  Defendant  farther 
says,  by  way  of  rejoinder  to  said  replica- 
tions, that  Saffold,  at  the  time  he  received 
notice  of  the  additional  insurance,  was  not 
the  agent  of  defendant,  and  did  not  bold 
himself  out  to  be  sudi  agent,  and  was  not 
doing  any  act  pertaining  to  the  business  of 
defendant."  The  defendant  also  filed  spe- 
cial rejoinders  to  the  ei^th  replication,  which 
it  is  unnecessary  to  set  forth  here,  as  said 
replication  was  held  to  be  bad  in  the  ap- 
pellate court 

The  plaintiff  demurred  to  the  aeoond  re- 
Joinder  on  the  following  grounds:  "(1)  It 
was  competent  fOr  the  defendant  to  waive 
the  provision  in  the  policy  moitloned  In  said 
rejoinder  In  the  manner  set  out  in  said  repli- 
cation. (2)  Under  the  facts  alleged  in  said 
rejoinder,  the  defoidant  waived  the  stipula- 
tion In  the  policy  set  forth  in  said  rejoinder. 
(3)  By  the  act  and  conduct  of  the  defendant 
or  Its  agent  the  provision  in  the  policy  set 
forth  In  said  rejoinder  was  waived,  notwith- 
standing the  statement  or  stipulation  therein 
that  such  waiver  shonld  be  in  writing  upon 
or  attached  to  said  policy.  (4)  Said  rejoinder 
is  not  as  broad  as  it  professes  to  be.  (5) 
Said  rejoinder  neither  denies  the  allegations 
of  said  replicationB  nor  sets  up  any  matter 
in  avoidance  thereof."  And  the  plaintiff 
also  demurred  to  the  third  rejoinder,  and  as- 
signed the  following  grounds:  "(1)  Said  re- 
Joinder  denies  that  Saffold  was  the  agent 
of  the  company  at  the  time  of  notice  of  the 
additional  Insurance;  but  It  does  not  deny 
that  Saffold  was  such  agent  when  It  issued 
the  policy  sued  upon,  and  it  does  not  allege 
that  plaintiff  was  Informed  or  had  any  no- 
tice of  the  termination  of  such  agency.  (2) 
It  does  not  appear  from  replications  1,  2, 
and  3,  severally,  that  the  said  Saffold  wa» 
the  agent  of  the  defendant  company  whoi 
the  policy  sued  upon  was  issued,  having  the 
authority  to  waive  the  provisions  in  said 
policy  mentioned  in  said  rejoinder;  yet  said 
rejoinders  do  not  allege  that  the  termination 
of  the  authority  of  said  Saffold  as  such  agent 
was  known  to  the  plaintiff,  or  that  she  had 
any  knowledge  or  information  thereof  prior 
to  the  loss  complained  of.  (8)  The  seventh 
replication  alleges  that  said  Saffold  was, 
at  the  time  said  additional  Insurance  was 
procured,  either  the  agmt  of  the  defendant 
company,  having  the  authority  therein  men- 
tioned, or.  If  such  agoicy  had  terminated 
after  the  Issoance  of  the  policy  sued  upon, 
plaintiff  had  no  knowledge  or  notice  of  Butb 


Digitized  by  V^jOOQ  IC 


AUu) 


TBADEitS'  INS.  CO.  t.  LBTCHIiB. 


275 


termination  or  want  of  anthorlty  In  Bald  Saf- 
fold,  and  aald  replication  set  np  no  aucb  mat- 
ter In  aroidanoe  of  aald  r^llcatlon  Na  7. 
(4)  The  third  repllcatltm  alleges  that  the 
deftsndant  received  notice  of  said  additional 
Insarance  before  the  loaa  oocnrred,  and  no 
objection  thereto  was  made  by  It  prior  to 
mch  leas,  and  no  matter  in  aToldance  there- 
of Is  aet  op  In  aald  rejolnda.  (6)  Said  re- 
joinder is  not  as  broad  as  It  professes  to  be. 
(6)  Said  rejoinder  neither  denies  the  al- 
l^atlons  contained  in  said  replication  nor 
sets  np  any  matter  In  avoidance  thereof." 
Tbeae  demurrers  were  sostalned  by  the 
Gonrt 

Ray  Rnshton,  for  appellant  Stelner, 
Omm  &  Well,  for  appelleei. 

TYSON,  J.  Action  on  policy  of  fire  insnr- 
ance.  me  prop«r1y  covered  by  the  policy, 
wbldi  was  destroyed,  was  honaebold  and 
kit<diai  fomltnre. 

Tbe  third  plea  of  defendant,  whl<^ 
sought  to  set  np  as  a  defense  a  certain  term 
of  tbe  policy,  failed  to  aver  that  plaintiff  was 
under  any  duty  to  comply  with  it,  and  for 
this  reason,  if  for  no  other,  was  subject  to 
the  demurrer  interposed  to  It  But  aside 
from  tbls,  we  f6el  no  hesitancy  in  holding 
that  tbe  clause  of  the  policy  recited  in  this 
plea  was  not  Intended  to  impose,  and  did  not 
impose,  any  obligation  upon  the  Insured  with 
respect  to  the  proi)erty  covered  by  tbe  policy. 
Tbe  cases  relied  upon  by  appellant  as  sus- 
taining the  reasonableness  and  validity  of 
the  clause  requiring  the  production  of  books 
of  account  etc.,  by  the  insured,  involved 
losses  under  policies  covering  stocks  of  mer- 
chandise kept  by  the  Insiured  for  sale,  and 
therefore  bare  no  application  to  tbls  case. 

To  tbe  second  plea  the  plaintiff  filed  eight 
special  replications,  attempting  to  set  up  a 
waiver  by  defendant  of  the  stipulation  relied 
upon  In  tbe  plea  as  a  defense.  The  third, 
fourth,  fifth,  and  sixth  of  these  replications 
are  copies  of  those  held  su£9cient  in  Alabama 
Stete^M.  A.  Co.  V.  Long  C.  &  S.  Co.,  123  Ala. 
667,  26  South.  655.  There  was  no  error  In 
overruling  the  demurrer  to  each  of  them. 
Manifestly,  to  bind  defendant  by  a  waiver  of 
the  stipulation,  it  la  necessary  to  trace  knowl^ 
edge  to  It  of  the  fact  that  the  second  policy 
had  been  procured  by  plaintiff  and  that  after 
knowledge  of  that  fact  its  conduct  has  been 
sncb  as  to  reasonably  imply  a  purpose  on  its 
part  not  to  Insist  upon  a  forfeiture  (Alabama 
State  M.  A.  Ca  V.  Long  C.  Sc  S.  Ca,  supra), 
in  tbe  absence  of  an  agreement  to  that  effect 
(C(mtlnental  Fire  Ins.  Co.  r.  Brooks,  181  Ala. 
614.  30  South.  876). 

Tbe  first  and  second  of  these  replications 
f«ek  to  invoke  the  principle  of  waiver,  not 
upon  an  agreement  but  upon  the  one  first 
pointed  out  above.  It  Is  not  averred  in 
eltber  of  tbem  that  Saffold  was  acting  for 
and  in  befaaU  of  defendant  as  Its  agent  In 


procuring  the  additional  Insurance  for  plain- 
tiff. Non  constat  be  represented  tbe  plain- 
tiff in  procuring  the  second  policy,  or  the 
London  Insurance  Company,  that  issued  It 
If  he  was  defendant's  agent  at  the  time  the 
second  policy  was  issued,  the  acquisition  of 
the  knowledge  of  its  issuance  wblle  acting 
for  plaintiff  or  the  London  Company  would 
not  be  the  knowledge  of  the  defendant  com- 
pany, since  It  was  not  acquired  by  him  wblle 
transacting  the  business  of  defendant  as  its 
agent  Central  of  Ga.  By.  v.  Joseph,  125 
Ala.  SIS,  319,  28  South.  86,  and  cases  there 
cited.  Tbe  demurrer  to  these  replications 
should  have  been  sustained. 

It  is  undoubtedly  true  that  if  Saffold  was 
the  general  agent  of  defendant  with  author- 
ity to  waive  tbe  stipulation  in  the  policy  al- 
leged in  the  plea,  and  after  his  agency  bad 
terminated  he  made  an  agreement  with 
plaintiff  by  which  tbe  stipnlatlon  waa  waived, 
and  she  bad  no  notice  of  tbe  fact  of  tbe  ter- 
mination of  bis  agency,  the  defendant  would 
be  bound  by  bis  agreement  with  her.  Tbls 
was  the  principle  asserted  and  applied  in 
the  case  of  Conlinental  Insurance  Co.  ▼. 
Brooks,  supra,  which  is  founded  on  tbe  fa- 
miliar doctrine,  there  expressed,  that  *Vhere 
third  parties  have  dealt  with  an  agent  clothed 
with  general  powers,  the  agency  continues 
as  to  tbem,  after  revocation,  until  they  have 
notice  thereof."  In  such  case  the  party  deal- 
ing with  the  agent  is  not  bound  to  Inquire  in- 
to his  authority  to  bind  his  former  principal, 
and  In  the  absence  of  notice  of  bis  right  to 
represent  his  former  principal  may  assume 
that  he  has  such  authority.  The  replication 
in  the  case  last  cited,  after  averring  that 
Pennington  was  the  general  agoit  of  the  com- 
pany, with  authority  to  waive  tbe  stipulation 
set  up  in  the  pleas,  alleged  that  being  sncb 
agent  he  was  informed  of  the  matters  and 
things  contained  in  said  pleas  of  defendant 
and  agreed  and  consented  thereto.  The.  sev- 
enth replication,  as  amended,  doubtless  was 
Intended  to  assert  this  defensa  While  it  is 
perhaps  defective  in  falling  to  aver  with  die- 
tinctness  and  certainty  an  agreemoit  be- 
tween Saffold,  as  agent  and  plaintiff,  it  was 
not  subject  to  any  one  of  the  aasignmentt;  of 
the  demurrer  Interposed  to  it 

The  eighth  replication  is  clearly  bad.  It 
Is  wholly  insufilclent  in  Its  averments  to 
show  a  waiver  by  defendant  under  either  of 
the  principles  declared  above.  Tbe  second 
and  third  rejoinders  by  defendant  to  which 
a  demurrer  was  sustained,  were  clearly  no 
answer  to  the  third,  fourth,  fifth,  and  sixth 
repllcati(Mis.  It  Is  unnecessary  to  consider 
the  special  rejoinders  to  the  eighth  replica- 
tion, since  that  replication  has  been  held  to 
be  bad. 

Reversed  and  remanded. 

McCLBLLAN,  O.  J.,  and  DOWDBLL  and 
DBNSON,  JJ>  concur. 
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STATE  ex  rel.  VAN  DBTTSHN  ▼.  WIIiLIAMS, 

Probate  Jndge. 
(Supreme  Court  of  Alabama.    May  18,  1905.) 

1.  Statutes — Special  Acts— Notice— Pubu- 
oatiow — sufticienct. 

A  notice  that  application  would  be  made  to 
the  Legislature  to  paw  a  law  preTenting  the 
sale  of  spirituous,  vinous,  or  malt  liquors,  ex- 
cept in  Incorporated  cities  or  towns  within  five 
miles  of  the  Insane  Hospitals  situated  at  T. 
and  M.,  sufficiently  stated  the  substance  of  Act 
Sept.  26,  1903  (Loo.  Acts  1903,  p.  352),  pro- 
liiblting  the  sale  of  spirituous,  etc.,  liquors 
within  five  miles  of  the  Alabama  State  Hos- 
pitals situated  at  T.  and  M.,  except  In  cities 
now  incorporated  or  hereafter  to  be  incorporated ' 
under  the  laws  of  the  state,  and  making  a  viola- 
tion of  the  act  a  misdemeanor  panishable  hj 
a  fine  or  imprisonment,  or  both,  within  Const. 
f  106,  prohibiting  the  passage  of  local  laws  un- 
less a  notice  should  be  published  in  the  locality 
affected  stating  the  "substance"  of  the  pro- 
posed law. 

2.  IirroxiOATino  Liqtjobs— LicEnsES. 

The  general  statutes  applicable  to  the  iasa- 
anoe  of  a  license  to  sell  intoxicating  iiqn<«« 
obtain  in  Mobile  county. 
8.  Same— MiniBTEsiAx.  Dtrrr— Mandakus. 

The  issuance  of  a  license  for  the  sale  of  in- 
toxicating liqnon  by  a  Judge  of  probate  under 
the  general  statutes  is  a  ministerial  duty,  which 
he  may  be  compelled  to  perform  by  mandamus. 
[Ed.  Note.— For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Intoxicating  Liquors,  f  75.] 

McCIellan,  C.  J.,  and  Haralson  and  Denson, 
JJ.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

"To  be  offlolally  reported." 

Mandamus  by  the  state,  on  the  relation  of 
John  M.  Van  Deosen,  against  Price  Williams, 
Jr.,  Judge  of  prol>ate  of  Mobile  county.  From 
a  Judgment  denying  the  vrrit,  relator  appeals. 
Affirmed. 

McAlplne  &  Robinson,  for  appellant  John 
R.  Tbompklns,  for  appellee. 

DBNSON,  J.  This  la  a  proceeding  by 
mandamus  instituted  by  John  M.  Van  Deusen 
against  the  Judge  of  probate  of  Mobile  county 
by  which  it  is  sought  to  compel  the  issuance 
to  the  relator  of  a  license  to  retail  beer  and 
other  malt  liquors  at  Mt  Vernon,  In  Mt 
Vernon  precinct,  in  Mobile  county.  It  la 
conceded  that  the  relator  complied  with  the 
statutory  provisions  leading  up  to  the  grant- 
ing of  the  license,  but  the  Judge  of  probate 
refused  to  issue  the  license  upon  the  gxoimd 
tliat  by  an  act  of  the  Legislature  approved 
September  26,  1903,  the  sale  of  spirituous, 
vinous,  and  malt  liquors  at  Mt  Vernon  was 
prohibited. 

The  relator  alleges  that  the  act  of  Septem- 
ber 26,  1903  (Loc.  Acts  1903,  p.  852),  was 
enacted  In  violation  of  section  106  of  .the 
Constitution,  and  is  therefore  void.  The 
title  of  the  act  is  as  follows,  namely:  "An 
act  to  prevent  the  sale  of  spirituous,  vinous 
or  malt  liquors  within  five  miles  of  the  Ala- 
bama Insane  Hospitals  situated  at  Tusca- 
loosa and  Mt  Vernon,  except  in  incorporated 
dtiea  and  towns,  and  to  provide  punishment 


for  violations  of  tbis  ad"  Section  1  of  the 
act  prohibits  the  sale  of  spirituous,  vinous, 
or  malt  liquors  within  five  miles  of  the  Ala- 
bama Insane  Hospitals  situated  at  Tusca- 
loosa and  Mt  Vernon,  except  in  dtles  now 
incorporated  or  hereafter  to  be  Incorporated 
under  the  laws  of  Alabama.  Section  2  makes 
the  violation  of  the  act  a  misdemeanor,  and 
fixes  the  punishment  at  a  fine  of  not  less 
than  $50  nor  more  than  $5(X),  or  hard  labor 
for  the  county  for  not  more  than  six  months, 
one  or  both.  Section  8  provides  that  the  act 
shall  take  effect  from  and  afto:  the  Ist  day 
of  January,  1904.  The  notice  that  was  given 
of  the  Intention  to  apply  for  the  enactment 
of  the  law,  as  found  in  the  House  and  Senate 
Journals,  Is  as  follows,  -to  wit:  "Notice  la 
hereby  given  that  application  will  be  made  to 
the  Legislature  when  it  meets  in  Septeml>er 
to  pass  a  law  preventing  the  sale  of  spiritu- 
ous, vinous,  or  malt  liquors  except  in  incor- 
porated cities  and  towns  within  five  miles  of 
the  Insane  Hospitals  situated  at  Tuscaloosa 
and  Mt  Vernon."  See  House  Journal,  p. 
1279;  Smate  Journal,  p.  1916.  The  notice 
was  published  In  Tuscaloosa  and  In  Mobile. 
Section  106  of  the  (Constitution  prohibits  the 
passage  by  the  Legislature  of  any  private  or 
local  law  unless  notice  of  the  intention  to 
apply  therefor  shall  have  been  published  In 
the  county  or  counties  where  the  matter  or 
thing  to  be  affected  may  l>e  situated,  which 
notice  shall  state  the  substance  of  the  pro- 
posed  law,  and  be  published  at  least  once  a 
week  for  four  consecutive  weeks  In  some 
newspaper  published  in  such  county  or  coun- 
ties, and  proof  by  affidavit  that  said  notice 
lias  been  given  shall  be  exhibited  in  each 
house  of  the  Legislature,  and  said  proof 
spread  upon  the  Journal.  The  section  further 
provides  that  the  courts  shall  pronounce  void 
every  special,  private,  or  local  law  which  the 
Journals  do  not  affirmatively  show  was  passed 
in  accordance  with  the  provisions  of  this 
section.  By  this  section  the  question  whether 
due  notice  was  given  is  made  a  matter  for 
Judicial  revision;  and  it  Is  the  impwatlve 
duty  of  the  courts  to  pronounce  void  qpedal 
or  local  laws  that  are  not  passed  in  accord- 
ance with  the  requirements  of  the  section. 

It  is  urged  by  the  appellant  that  three  of 
the  provisions  of  the  act  under  consideration 
were  not  comprehended  in  the  published  no- 
tice, viz.  (1)  The  provision  which  imposes 
punishment  for  the  violation  of  the  law ;  (2) 
the  provision  that  the  law  should  not  apply 
to  cities  and  towns  incorporated  after  the 
passage  of  the  act;  and  (8)  the  provision 
that  the  law  should  not  take  effect  until  Jan- 
uary 1,  1904.  Appellant's  counsel  state  in 
their  brief  that  their  chief  contention  Is  that 
the  notice  given  was  fatally  defective,  in  that 
it  utterly  failed  to  refer  to  the  character  of 
the  penalty  to  be  imposed  for  violation  of  the 
prohibitory  statute,  or,  indeed,  to  state  that 
there  would  be  any  penalty  whatever  em- 
bodied In  the  law.    In  the  caae  of  Wallace  v. 
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Board  of  Revenue  of  Jetterson  county,  140 
Ala.,  on  page  502,  37  South.,  on  page  823, 
the  coort,  speaking  through  Mr.  Justice  Har- 
alson, with  reference  to  section  106  of  the 
Constitution,  said:  "The  word  'substance'  as 
onployed  In  the  section  cannot  be  said  to  be 
arnoayiBova  with  'subjecf  or  mere  purpose. 
It  means  the  essential  or  material  part; 
essence;  abstract;  compendium;  meaning. 
Worcester's  Diet"  Speaking  further  upon 
the  subject,  the  court,  after  quoting  from  the 
debate  had  In  the  conyentlon  on  the  subject, 
said:  "From  this  It  would  seem  that  it  was 
intended  that  the  essential  or  material  part, 
the  essence,  the  meaning,  or  an  abstract  ex 
compendium  of  the  law,  was  to  be  given,  and 
not  its  mere  purpose  or  subject"  Surely  the 
character  of  the  offense  which  a  person  would 
be  guilty  of  by  an  Infraction  of  the  provisions 
of  the  act,  whether  a  misdemeanor  or  a  felo- 
ny, and  the  nature  and  quality  of  the  punish- 
ment to  be  imposed,  whether  by  imprison- 
ment In  the  penitentiary  or  at  hard  labor  for 
the  coonty,  or  whether  merely  by  fine,  are  im- 
portant matters.  C!ould  there  be  provisions 
which  would  strike  closer  to  the  substance 
of  the  act?  The  prohibition,  without  the 
penalty,  would  be  nugatory.  And,  as  sug- 
gested in  brief  of  counsel  for  axtpellast, 
"while  all  tiie  citizens  of  a  community  might 
by  petition,  or  by  personal  persuasion,  oppose 
the  enactment  of  a  prohibition  law  which 
contained  a  very  severe  punishment,  yet  they 
might  with  complacency  contemplate  the  pas- 
sage of  an  act  which  simply  imposes  an  in- 
significant fine.  So,  also,  they  might  rise  up 
in  arms  against  legislation  declaring  the  sell- 
ing of  beer  a  felony,  while  they  would  raise 
no  voice  against  a  similar  law  making  such 
•ffense  a  misdemeanor."  It  may  be  conceded 
that  the  notice  published  expressed  the  pur- 
pose and  subject  of  the  act,  but  we  have  seen 
that  this  will  not  satisfy  the  constitutional 
requirement  The  essential  or  material  part, 
the  essence,  the  meaning,  or  an  abstract  or 
compendium  of  the  law,  must  be  given  in  the 
notice,  and  not  its  mere  purpose  or  subject 
Wallace  v.  Board  of  Revenue,  supra. 

It  has  beax  suggested  that  the  notice  pub- 
lished was  sn£9cient  to  put  the  people  on 
notice  that  a  prohibition  law  would  be  ap- 
plied for,  and  that  the  remainder  of  the  law, 
including  the  nature  of  the  offense  and  pun- 
ishment, were  matters  of  detail  to  be  deter- 
mined by  the  Legislatura  The  word  "detail" 
means  a  minute  portion;  one  of  the  small 
parts;  a  particular;  an  item.  The  word  is 
used  chiefly  in  the  plural,  as  the  details  of  a 
scheme  or  a  transaction.  Webster's  Inter- 
national Dictionary.  We  cannot  accede  to 
the  proposition  that  the  character  of  the  of- 
fense which  a  statute  stamps  upon  the  viola- 
tion of  its  provisions,  and  the  punishment 
prescribed  by  its  terms,  are  minute  portions 
or  small  parts  of  the  statute ;  that  they  are 
matter  of  detail.  On  the  contrary,  we  think 
they  are  very  material  parts,  and  of  the  very 


essence  and  substance  of  it.  Wlille  the  notice 
published  may  have  expressed  the  purpose  of 
the  statute,  and  may  have  been  sufficient  to 
have  given  notice  in  a  general  way  as  to  the 
character  of  the  law,  yet  we  cannot  hold  that 
the  substance  of  the  enactment  was  embraced 
in  the  notice.  The  positive  requirement  of 
the  Constitution  is  that  the  notice  shall  state 
the  substance  of  the  proposed  law,  and,  the 
notice  In  this  case  falling  to  state  the  sub- 
stance of  the  proposed  law,  under  the  manda- 
tory clause  of  section  100  of  the  Constitution, 
it  is  our  duty  to  declare  the  act  unconstltur 
tional  and  void. 

The  foregoing  are  the  views  of  the  writer, 
In  which  the  CHIEF  JUSTICE  and  Justice 
HARALSON  concur.  But  Justices  TYSON, 
DOWDELL,  SIMPSON,  and  ANDERSON 
are  of  the  opinion  that  the  notice  given  was 
a  compliance  with  section  106  of  the  Consti- 
tution, and  they  hold  that  the  statute  was 
constitutionally  enacted. 

The  respondent  in  the  court  below  insisted 
that  the  act  of  the  Judge  of  probate  in  refus- 
ing to  grant  the  application  of  the  relator 
was  a  Judicial  or  quasi  Judicial  act,  and  that 
it  cannot  be  raised  or  remedied  by  manda- 
mus. The  case  of  Dunbar  v.  Frazer,  78  Ala. 
638,  is  relied  upon  as  authority  for  the  in- 
slstenca.  That  case  was  based  upon  an  act 
of  the  Oeneral  Assembly  approved  February 
17,  1885,  which  tlie  court  held  by  its  provi- 
sions made  the  act  of  granting  license  quasi 
Judicial.  The  general  statutes  applicable  to 
the  Issuance  of  license  to  retail  liquors  ob- 
tain in  Mobile  county,  and  the  issuance  of 
license  under  them  is  a  ministerial  duty  im- 
posed upon  the  Judge  of  probate,  which  he 
may  be  compelled  to  perform  by  the  writ  of 
mandamus.  Harlan  Judge,  etc  v.  State,  136 
Ala.  160,  88  South.  868.  It  follows,  in  ac- 
cordance with  the  views  of  the  majority  of 
ttie  court,  that  there  is  no  error  in  the  record, 
and  the  Judgment  of  the  drcnlt  court  most 
be  affirmed. 

Affirmed. 

TYSON,  DOWDELL,  SIMPSON,  and  AND- 
ERSON, JJ.,  concur  In  affirming  the  Jtidg- 
ment  McCLELLAN,  0.  J.,  and  HARAL- 
SON and  DENSON,  JJ.,  dissent  from  the 
conclusion  reached  by  the  majority. 


CALLAWAY  ft  TRUITT  t.  GAY. 

(Supreme  Court  of  Alabninn.    May  18,  1905.) 

1.  Evidence— Stateicknt  or  Account— Ad- 

UIBSIBILITT. 

In  assumpsit  for  services  rendered,  it  was 
error  to  permit  plaintiff  to  introduce  in  evidence 
a  statement  of  the  account,  without  proof  that 
it  was  correct 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  1647.] 

2.  AppEAiy— RiLi.  OF  Exceptions— ConTKRTS— 
EviDBNCS— Review. 

Court  rale  83  (Code  1886,  p.  1201),  pro- 
viding for  the  framing  of  bills  of  exceptions, 
does  not  require  or  authorise  the   settiiig   out 
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of  all  the  evidence  in  order  to  properly  present 
ruling  of  the  trial  court  on  the  admiieibUity 
of  evidence  for  review. 

[Ed.  Note. — For  cases  in  point,  see  toL  8, 
Cent  Dig.  Appeal  and  Error,  {  2913.] 

8.  Saick— Pbkscmftion  of  Pbejudigx. 

Where  rulinga  of  the  court  on  evidence  are 
presented  for  review,  and  error  Is  shown,  the 
error  raises  a  presumption  of  prejudice,  which 
will  necessitate  a  reversal,  unless  the  record 
clearly  shows  that  no  Injury  could  have  re- 
sulted. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  SS  4O4(M042.] 

4.  TaiAii— iNSTBUcrioNS. 

Requests  to  charge,  requiring  that  the  Jury 
"should  b«  reasonably  satisfied  by  a  preponder- 
ance of  the  evidence,    were  misleading. 
6.  Same— BxFUkKATiON  of  Requbstb— Wbix- 

TBN  iNSTBDOTIOKS. 

Where  the  court,  at  defendant's  request, 
charged  that  the  burden  of  proof  was  on  plain- 
tiff to  satisfy  the  jury  by  the  preponderance  of 
the  testimony  that  defendant  agreed  to  pay 
plaintiff  a  salary  from  and  after  a  certain  date, 
and  if  plaintiff  had  failed  to  carry  such  burden, 
or  if  the  evidence  was  equally  balanced  on  sudi 
proposition,  they  should  find  for  defendant,  a 
statement  that  sucli  inatruction  simply  meant 
that  from  the  evidence  the  Jury  must  be  reascm- 
ably  satisfied  that  there  was  a  contract  of 
salary  from  such  date,  etc,  constituted  a  mere 
explanation  and  not  a  qualification  of  the 
cliarge.  and  was  therefore  not  in  violation  of 
Code  1890,  {  3328,  requiring  charges  moved  for 
by  either  party  in  writing  to  be  refused  or  given 
in  the  terms  in  whidh  they  are  written. 

Appeal  from  Circuit  Court,  Lee  County; 
A.  A.  Evans,  Judge. 

"To  be  officially  reported." 

Action  by  J.  F.  Gay  against  Callaway  & 
Trultt  on  the  common  counts  for  worlt,  la- 
bor, and  services.  From  a  Judgment  In  favor 
of   plaintiff,    defendants   appeal.    Reversed. 

The  conrt  at  tbe  request  of  the  defendants 
gave  to  the  Jury  seven  written  charges.  In 
reference  to  these  charges,  tbe  bUl  of  ex- 
ceptions contains  the  following  recitals:  "As 
soon  as  defendants'  attorney  had  finished 
reading  said  charges  to  the  jury,  the  pre- 
siding Judge  asked  him  to  hand  these  charges 
to  the  court,  whereupon  tbe  presiding  Judge 
took  said  charges  and  read  the  charge  num- 
bered 1  to  the  Jury,  which  was  as  follows: 
The  burden  of  proof  Is  on  the  plaintiff  to 
satisfy  the  Jury  to  their  reasonable  satis- 
faction, by  a  preponderance  of  the  testimony, 
that  the  defendant  agreed  to  pay  him  a  sal- 
ary from  and  after  April,  1902;  and.  If  tbe 
plaintiff  has  failed  to  carry  this  burden,  or 
If  the  evidence  is  equally  balanced  on  this 
proposition,  they  must  find  for  the  defend- 
ant.' The  court  then  said:  'That  means 
nothing  more  nor  less  than  the  court  has 
already  charged  yon.  It  simply  means  this: 
That  from  tbe  evidence  In  this  case  you  must 
be  reasonably  satisfied  that  there  was  a  con- 
tract of  salary  from  April,  1902.  That  Is 
all  that  It  means.  If  you  believe  that  from 
the  evidence  in  this  case,  yon  must  find  for 
the  plaintiff;  If  you  do  not  believe  it,  you 
you  must  find  for  the  defendant  •  *  • 
Now,  as  to  these  charges  which  say  that  tbe 
two  minds  must  come  together:    That  is  the 


law.  They  must  have  understood  It  tbat  de- 
fendants were  to  pay  plaintiff  a  salary, 
and  both  parties  must  have  understood  it. 
and  also  that  defendants  were  to  pay  plalu- 
tUTs  traveling  expenses.  If  tbey  both  under- 
stood that,  and  the  amount  of  it,  tbat  was 
a  contract  The  evidence  for  the  plaintiff  in 
this  case  tends  to  show  that  Mr.  Callaway 
and  Mr.  Oay  made  a  contract  by  which  de- 
fendants were  to  pay  plaintiff  $75  per  month 
salary.  Well,  If  they  had  an  und«8tand- 
Ing  that  defendants  were  to  pay  plaintiff 
$T5  a  month  and  his  traveling  expenses,  and 
both  Bides  understood  It,  that  was  suffldeut 
to  make  a  contract,' "  etc  To  the  action  of 
the  court  In  taking  said  charges  and  com- 
menting upon  them  to  the  Jury  the  defoid- 
ant  duly  excepted. 

George  P.   Harrison,  for  appellant    San- 
ford  &  Bridges,  for  appellee. 

DENSON,  J.  The  plalntlfl,  while  testi- 
fying as  a  witness  for  himself,  was  shown 
by  his  attorney  a  statement  of  an  account 
between  himself  and  the  defendants,  which 
statement  was  shown  to  have  been  made 
out  by  the  plaintiff.  Atta  the  plaintiff  bad 
examined  the  statement,  he  was  asked  by 
his  attorney  If  tbe  statement  of  the  account 
was  correct  Tbe  question  was  objected  to. 
The  objection  was  overruled.  The  bill  of 
exertions  then  recites  that  "plaintiff's  at- 
torney, then  calling  attention  to  the  balance 
shown  by  the  said  statement  to  be  due  plain- 
tiff, to  wit,  $261.25,  offered  said  statement 
of  account  in  evidence."  Against  tbe  ob- 
jection of  the  defendants  the  court  allowed 
the  statement  of  the  account  to  go  to  the  Jury 
as  evidence.  It  will  be  noted  that  the  wit- 
ness did  not  answo-  the  questian  as  to 
whether  or  not  the  statement  of  the  ac- 
count was  correct,  nor  is  it  shown  by  the 
bin  of  exceptions  that  any  response  was 
made  by  the  witness  to  his  attorney  when 
the  attention  was  called  to  the  amount  of 
balance  due  by  the  statement  to  plaintiff. 
In  this  state  of  the  case  it  is  manifest  that 
the  court  erred  In  admitting  the  statement 
of  the  account  as  evidence.  Rice  v.  Schloss 
&  E:han,  90  Ala.  416,  7  South.  802;  L.  &  N. 
R.  R.  Co.  v.  Casslbry,  109  Ala.  697,  19  South. 
900;  Lane  v.  May  ft  Thomas  Hardware  Co., 
121  Ala.  206,  25  South.  809. 
'  But  the  appellee  insists  that.  Inasmuch 
as  the  bill  of  exceptions  does  not  contain  all 
the  evidence,  nor  purport  to  set  out  all  the 
evidence,  this  court  will,  on  appeal,  pre- 
sume that  there  was  evidence  to  Justus  all 
the  rulings  of  the  trial  court  The  above 
is  a  true  statement  of  tbe  rule  with  respect 
to  the  rulings  of  the  court  in  the  giving  or 
refusal  of  charges  or  findings  by  the  court 
Sanders  v.  Steen,  128  Ala.  633,  29  South. 
686,  and  authorities  there  dted.  But  rule 
33,  p.  1201,  Code  1896,  which  relates  to  tbe 
mode  of  framing  bills  of  exceptions,  does 
not  require  nor  authorize  the  setting  out  of 
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all  the  evidence  In  order  to  properly  present 
for  review  tbe  rollnga  of  the  trial  court  on 
the  admissibility  of  evidence.  And  when 
rnllngs  of  the  court  on  evidence  are  presented, 
and  error  la  shown,  the  error  raises  the  pre- 
aumptlon  of  Injury,  and  must  work  a  reversal, 
onless  the  record  clearly  shows  that  no  Injury 
could  have  resulted.  Frlerson  v.  Frlerson,  21 
Ala.  549 ;  Buf ord  v.  Gould,  85  Ala.  265 ;  Mc- 
Cargo  &  Cordle  v.  Orutcber,  27  Ala.  171; 
Thomas  v.  DeOraSenreld,  27  Ala.  661 ;  Law- 
son  y.  O'Rear,  7  Ala.  784.  It  follows  that, 
unless  we  can  say  from  the  record  In  this 
case  that  no  Injury  could  have  resulted 
from  the  admission  of  the  statement  of  the 
account  In  evidence,  the  error  of  the  court 
in  admitting  It  must  work  a  reversal.  From 
a  consideration  of  tbe  statement,  in  connec- 
tion with  the  recitals  of  the  bill  of  exceptions. 
It  aeems  to  ns  that  to  say  that  no  injury 
resulted  In  allowing  the  Jury  to  have 
tbe  statement  of  the  account  contain- 
ing the  various  items  would  be  merely  con- 
JectnraL  At  least  we  cannot  say  that  we 
see  clearly  that  no  Injury  resulted  from  it 

At  the  request  of  tbe  defendants  in  writing, 
tbe  court  gave  several  charges  to  tbe  Jury. 
After  the  charges  bad  been  read  to  tbe  Jury 
by  the  defendants'  counsel,  tbe  court  com- 
mented upon  some  of  them  before  tbe  Jury. 
Tbe  comments  made  by  tbe  court  are  fully 
set  out  In  the  bill  of  exceptions.  It  Is  now 
Insisted  by  the  appellants  that  the  comments 
made  by  the  court  operated  as  a  qualification 
of  the  charges,  and  were  In  violation  of  sec- 
tion 3328  of  tbe  Ck>de  of  1896,  which  provides 
that  charges  moved  for  by  either  party  In 
writing  must  be  given  or  refused  In  the  terms 
in  which  they  are  written.  This  section 
has  been  many  times  construed  by  this  court, 
and  It  has  been  held  that,  "If  a  requested 
charge  Is  free  from  Involvement  or  tendencies 
to  mislead,  it  Is  tbe  duty  of  tbe  court  to  give 
the  charge  In  the  precise  language  of  the 
request;  but  if  there  should  be  apprehension 
in  the  mind  of  the  presiding  Judge  that  the 
charge  at  the  request  of  either  party  bad 
placed  in  undue  prominraoe  before  tbe  Jury 
any  particular  phase  of  tbe  case,  it  would 
be  bis  privilege,  If  cot  bis  duty,  to  give  an 
additional  explanatory  charge,  so  as  to  pre- 
sent before  the  minds  of  the  Jury  a  fair  and 
impartial  statement  of  the  various  questions 
on  which  th^  are  called  to  pronounce." 
Explanations  are  not  prohibited;  qualifica- 
tions ar&  Elland's  case,  52  Ala.  322.  Of 
tbe  series  of  charges  given  for  the  defendants, 
those  numbered  1,  3,  5,  and  6  required 
that  the  Jury  should  be  reasonably  satisfied 
by  a  preponderance  of  tbe  evidence.  Such 
charges  have  been  held  to  be  misleading,  and 
for  this  reason  tbe  court  might  have  properly 
refused  tbem.  K.  O.  M.  &  B.  R.  Co.  v. 
Henson,  182  Ala.  528,  31  South.  590;  D.  S. 
Fidelity  Go.  ▼.  Charles,  131  Ala.  658,  81 
South.  6(S&  67  li.  B.  A.  212;  Amdt  v.  City 
of  Cullman,  182  Ala.  640,  81  South.  478,  90 


Am.  St  R^.  922 ;  Carter  r.  Fnlgham,  184  Ala. 
238,  32  South.  684.  We  have  examined  all  of 
tbe  written  charges  givm  for  the  defendants. 
In  connection  with  the  court's  comments  upon 
them,  and  construe  tbe  comments  as  being 
an  explanation,  and  not  a  qualification. 

In  the  case  of  Lyon  ft  Co.  v.  Kent  ft  Co.,  45 
Ala.  666,  which  is  cited  and  relied  upon  by 
counsel  for  the  appellants,  several  instruc- 
tions at  the  request  of  one  of  the  parties  were 
given  by  tbe  court,  with  tb.e  remark 
that  they  were  given  In  connection  with 
the  main  charge  of  tbe  court  It  did  not 
appear  from  the  record  in  that  case  that  tbe 
Instructions  were  moved  for  in  writing;  but 
tbe  court  said,  if  the  charges  bad  been  in 
writing,  the  remark  of  the  court  would  have 
been  a  violation  of  tbe  statute.  Rev.  Code, 
1867,  §  2766.  Tbe  statute  referred  to  Is 
section  3328  of  the  Code  of  1896.  Tbe  court  In 
that  case  said:  "The  language  of  tbe  learned 
Judge  in  tbe  court  below  means  nothing,  or  It 
means  that  the  charges  moved  for  shall  be, 
to  some  extent  controlled  by  tbe  main 
charge  already  given.  This  was  a  quali- 
fication of  tbe  charge  moved  for."  That  case 
Is  In  conflict  with  tbe  rulings  of  this  court 
made  In  a  number  of  cases  subsequently  de- 
cided, and  it  must  be  overruled  upon  tbe 
point  under  consideration.  Baker's  Case,  49 
Ala.  360 ;  Barnard's  Case,  88  Ala.  Ill,  6 
South.  752;  William's  Case,  98  Ala.  22,  12 
South.  80& 

For  tbe  error  committed  by  tbe  court  In 
admitting  the  statement  of  tbe  account  in 
evidence,  the  Judgment  is  reversed  and  the 
cause  remanded.    Reversed  and  remanded. 

McCLBLLAN,  O.  J.,  and  HARALSON, 
TYSON.  DOWDBLL,  SIMPSON,  and  AN- 
DERSON JJ.,  concur. 


SANDLIN  et  aL  ▼.  DOWDELL. 
(Supreme  Court  of  Alabama.    May  18,  1906.) 

1.  NoTABiKS—APFOinnaNiy-TEBU— Holding 

OVKB. 

Under  Code  1886,  {  1102,  providing  that  a 
competent  number  of  notaries  shall  be  appoint- 
ed for  each  county,  who  shall  hold  office  for 
three  yean  and  until  their  successors  are  quali- 
fied,, a  notary,  on  the  expiration  of  bis  term,  is 
only  entitled  to  continue  tbe  discliarge  of  his 
duties  pending  reappointment  for  a  reasonable 
time. 

[Bid.  Note. — For  cases  in  point  see  vol.  87, 
Gent  Dig.  Notaries,  {  &] 

2.  Same— Dx  Facto  Officeb. 

Where  a  notary's  term  had  expired  seven 
months  before  he  took  an  acknowledgment  to  a 
mortgage,  and  there  was  no  proof  that  be  had 
continued  to  perform  official  acte  as  a  notary 
as  occasion  required  daring  such  period  and  had 
held  himself  out  as  a  duly  qualified  notary,  bis 
certificate  was  not  effective  aa  the  act  of  a  de 
facto  officer. 

3.  AcKROWLKDOicEirr  —  Mabbud     Wouxn  — 

SEPARATS    ACENOWLEDQHEm^-CEBTiriCATE. 

Where  the  certificate  of  a  notary  taking 
the  acknowledgment  of  a  husband  and  wife  to 
a  mortgage  redted  that  the  officer  examined  the 
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wife  separate  and  apart  from  ber  husband, 
touching  her  signature  "to  tbe  within  mort- 
gage," and  that  she  aclmowledged,  etc.,  such 
certificate,  sufficiently  certified  that  the  wife 
was  personally  before  the  officer. 

4.  Saick— Date  or  Ezahiitation. 

Where  a  mortgage  was  executed  on  March 
21.  1802,  and  tbe  admowledgment  of  tbe  grant- 
or  8  wife  thereto  purported  to  have  been  taken 
on  the  same  day,  as  shown  by  tbe  certificate, 
the  certificate  lufficiently  disclosed  that  the 
wife's  separate  examlnadon  occurred  on  that 
date. 

5.  Affeai,— Joint  AssiaztiaHT  or  Bbbobs— 
Husband  and  Wife. 

Where  a  bill  waa  filed  against  husband  and 
wife  to  foreclose  a  mortgage  on  their  homestead, 
and  was  defended  because  the  certificate  of  ac- 
knowledgment was  void,  tbe  husband  and  wife 
were  entitled  to  Jointly  assign  a  decree  of  fore- 
closure rendered  against  them  as  error,  thon^ 
the  wife's  interest  in  the  homestead  during  the 
life  of  her  husband,  was  not  such  as  would 
authorize  her  to  maintain  m  bill  in  equity  to 
set  aside  the  mortgage. 

Appeal  tnm  Chancery  Court,  Tallapoosa 
Conntr;  Richard  B.  Kelly,  Chancellor. 

"To  be  ofDcially  reported." 

BUI  by  Ellen  C.  Shapard,  as  administra- 
trix of  the  estate  of  W.  B.  Shapard,  deceased, 
rerlved  after  the  death  of  plalutlll  in  the 
name  of  Lavlnla  S.  Dowdell,  as  administra- 
trix de  bonis  non  wltb  the  will  annexed  of 
W.  B.  Shapard,  against  R.  O.  Sandlin  and 
others  to  reform  a  mortgage  and  foreclose 
the  same.  From  a  decree  In  favor  of  com- 
plainant, defendants  appeal.    ReTeraed. 

The  bUl  avers  the  execution  of  the  note 
and  mortage,  tbe  transfer  thereof  by  the 
Bank  of  Opellka  to  W.  B.  Shapard,  the  death 
of  said  Shapard,  the  qualification  of  Ellen 
C.  Shapard  as  execntrlx,  and  that  as  such  ex- 
ecutrix she  held  said  bond  and  mortgage.  It 
admits  the  payment  by  Shapard  of  a  por^ 
tlon  of  the  mortgage  debt,  which  sum  was 
applied  as  a  credit  thereto,  and  avers  that 
the  balance,  with  interest,  was  unpaid.  It 
also  avers  a  mistake  in  the  description  of 
the  property.  Tbe  note  and  mortgage  were 
made  exhibits  to  the  bill.  The  defendant 
R.  G.  Sandlin  and  his  wife  in  their  answer 
admitted  the  execution  of  the  mortgage  and 
its  transfer,  but  dmled  that  said  mortgage 
was  a  valid  conveyance  of  the  property  tiiere- 
In  described,  and  averred  that  at  the  l^me 
of  the  execution  of  said  conveyance  the  prop- 
erty conveyed  by  the  mortgage  was  the  home- 
stead of  the  said  R.  C.  Sandlin,  and  so  owned 
and  occupied  by  blm  and  his  wife,  and  that 
the  certificates  of  acknowledgment  made 
before  Marcus  Herzfeld  were  made  by  one 
who  was  not  at  the  time  a  notary  public  and 
was  without  authority  to  take  said  acknowl- 
edgments. The  facts  as  to  tbe  said  Marcus 
Herzfeld  being  a  notary  public  in  and  for 
Tallapoosa  county  are  set  forth  in  the  opinion. 
Upon  the  complainant  offering  to  Introduce 
the  mortgage  In  evidence,  the  respondents 
objected  to  the  Introduction  of  said  mortgage 
in  evidence^  upon  the  ground  that  It  was 


not  a  valid  conveyance  of  the  homestead, 
because  the  certificates  of  acknowledgment 
were  not  made  by  a  peraofi  antlUHized  to 
make  the  same. 

Oeorge  A.  Sorrell,  for  appellant!  Albert 
B.  Bamett;  for  appellee^ 

DENSON,  X  The  appeal  In  this  case 
was  taken  from  a  decree  of  the  chancery 
court  of  Tallapoosa  county  foreclosing  a 
mortgage  on  real  estate.  It  was  admitted 
that  the  real  estate  upon  which .  the  mort- 
gage was  given  and  foreclosed  was  at  the 
date  of  the  execution  of  the  mortgage  owned 
and  occupied  by  the  mortgagor,  R.  O.  Sandlin, 
as  blB  homestead,  and  that  his  wife,  Nellie 
Sandlin.  resided  with  him.  The  only  ques- 
tions presented  for  consideration  In  the  brief 
of  counsel  for  the  appellants  relate  to  the 
certificate  of  admowledgment  attached  to  the 
mortgage. 

The  acknowledgment  purports  to  have  been 
taken  by  Marcus  Herzfeld,  a  notary  public  In 
and  for  Tallapoosa  county,  on  the  2l8t  day 
of  March,  1892;  that  being  the  day  on  whldi 
the  mortgage  was  executed.  It  was  Insist- 
ed by  respondents  In  the  court  below  that 
Horzfeld  was  not  a  notary  public  on  that 
date;  that  he  was  appointed  a  notary  on 
the  10th  day  of  August,  1888,  but  that  his 
term  Of  office  under  his  commission  expired 
on  the  10th  day  of  August,  1891;  and  that  he 
was  not  reappointed  until  April  23,  1893.  We 
Judicially  know  that  Marcus  Herzfeld  was 
appointed  a  notary  public  for  Tallapoosa 
county  on  the  10th  day  of  August,  1888,  that 
his  term  of  ofilce  under  bis  commission  was 
for  three  years,  and  that  he  was  not  reap- 
pointed to  that  office  until  April  23,  1803. 
Hence,  unless  tbe  act  of  Herzfeld  In  taking 
the  acknowledgment  can  be  upheld  as  the  act 
of  an  officer  de  facto,  the  acknowledgment 
was  Invalid.  The  statute  imder  which  Herz- 
feld was  appointed  a  notary  In  1888  is  found 
In  the  Code  of  1886  as  section  1102,  and  is  In 
the  following  language,  namely:  "A  com- 
petent number  of  notaries  public  for  each 
county  in  tbe  State  are  appointed  by  the  gov- 
ernor, who  hold  office  for  three  years  from 
the  date  of  their  commission,  and  until  their 
successors  are  qnalifled."  Herzfeld,  at  the 
expiration  of  his  term  of  office,  ml£ht  law- 
fully have  continued  In  tbe  discharge  of  the 
duties  of  the  office  for  a  reasonable  length  of 
time,  and  the  commission  would  have  lent 
color  to  his  acts.  Cary's  Case,  76  Ala.  78. 
But  the  hold-over  clause  in  the  statute  must 
not  be  construed  as  authorizing  unlimited 
official  terms.  City  Council  of  MontgcHnery 
V.  Hughes,  65  Ala.  201.  "There  Is  no  distinc- 
tion In  law  between  the  official  acts  of  an 
officer  de  Jure  and  those  of  an  officer  de  fac- 
to. So  far  as  the  public  and  third  parties 
are  concerned,  the  acts  of  the  one  have  pre- 
cisely the  same  force  and  effect  as  the  acts 
of  the  other.    The  only  difference  between 
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the  two  Is  that  the  latter  may  be  onated 
trota  bis  ofSce  by  a  direct  proceeding  against 
him  in  the  nature  of  a  quo  warranto,  and 
the  former  cannot  Their  official  acts  are 
equally  valid.  The  rule  is  one  which  is  dic- 
tated alike  by  principles  of  Justice  and  pub- 
lic policy.  It  would  be  a  great  hardship  if 
innocent  persons  were  made  to  suffer  by  the 
unknown  negligence  of  officials  who,  under 
color  of  office,  were  daily  holding  themselves 
out  to  the  public  as  officers  de  Jure,"  Joseph 
T.  Gawthom,  74  Ala.  411. 

The  record  fails  to  show  that  Herzfeld  had, 
between  the  date  of  the  expiration  of  his 
commission  and  the  taking  of  the  acknowledg- 
ment to  the  mortgage  in  this  case,  done  any 
official  act  as  notary  public.  Thus  we  have 
an  interim  of  seven  months  from  the  expira- 
tion of  the  term  of  office  to  the  taking  of  the 
acknowledgment.  In  which,  so  far  as  the  rec- 
ord shows,  no  official  act  'ftras  attempted  to  be 
done.  If  the  record  had  shown  that,  notwith- 
standing the  expiration  of  the  official  commis- 
sion, Herzfeld  continued  to  hold  himself  out 
to  the  public  as  a  notary  public,  and  to  per- 
form official  acts  as  such  and  as  occasion 
required,  np  to  the  time  the  acknowledgment 
was  taken,  then  we  think  his  act  in  taking 
the  acknowledgment  would  undoubtedly  have 
been  valid  as  the  act  of  an  officer  de  facto, 
as  the  official  act  of  one  in  reputed  authority. 
It  has  been  so  held  in  the  courts  of  other 
jorlsdictloDS.  Brown  t.  Lunt,  S7  Me.  428; 
Prescott  V.  Hayes,  42  N.  H.  66;  1  Devlin  <m 
Deeds,  |  471.  In  the  case  of  Hughes  v.  Long 
it  was  held  that,  where  a  mortgage  was  ack- 
nowledged before  a  person  who  acted  as  a 
notary  public,  it  appearing  that  such  person's 
commission  had  expired  nearly  two  years  be- 
fore, such  person  could  not  be  regarded  a 
notary  public  de  facto;  it  not  being  shown 
that  he  attempted  to  act  as  a  notary  public 
after  his  commission  expired  until  the  ack- 
nowledgment of  such  mortgage.  Hughes  t. 
Long,  110  N.  C.  R2,  26  S.  B.  748.  In  the  case 
of  Bender  v.  Becker,  10  months  after  the 
expiration  of  a  notary  public's  commission 
he  took  an  acknowledgment  of  a  deed.  There 
was  no  evidence  of  bis  having  assumed  to  act 
as  a  notary  public  after  his  time  expired, 
except  In  taking  the  acknowledgment  in 
question;  nor  was  there  any  evidence  that 
lie  had  been  recognized  as  a  notary:  Held, 
that  the  acknowledgment  was  Invalid.  Ber- 
nier  t.  Becker,  37  Ohio  St  72.  In  this  case, 
where  there  is  an  entire  absence  of  evidence 
tending  to  show  that  any  official  act  was 
performed  or  attempted  to  be  performed  by 
Herzfeld  during  a  period  of  seven  months 
from  the  expiration  of  his  commission  to  the 
acknowledgment  of  the  mortgage,  and  an 
absence  of  evidence  tending  to  show  that 
during  that  time  he  ever  held  himself  out 
as  a  notary  public,  or  tliat  he  was  recognized 
as  a  notary  pnbBc,  we  do  not  think  that  we 
wonld  be  authorized  to  hold  that  the  taking 
of  the  acknowledgment  was  valid  as  the  act 


of  an  officer  de  facto.  To  so  Iiold  wonld  be 
to  rest  the  validity  of  the  act  solely  upon  the 
bold-over  clause  In  the  statute  under  which 
Herzfeld  received  his  appointment  in  1888, 
and  we  think  that  would  be  extending  the 
right  to  exerdse  the  functions  of  the  office 
beyond  a  reasonable  time.  The  question  goes 
to  the  Jurisdiction  of  the  person  assuming  to 
act  as  an  officer,  and  was  properly  raised  In 
this  case.  It  is  not  controlled  by  the  case  of 
Monroe  v.  Arthur,  126  Ala.  362,  28  South. 
476,  86  Am.  St  R^.  86,  but  falls  within  the 
Influence  of  the  case  of  Qil&er  v.  American 
Freehold  Land  Mortgage  Co.,  99  Ala.  281,  12 
South,  775,  42  Am.  St  Bep.  68.  See,  also, 
Hughes  V.  Long,  supra. 

It  la  insisted  by  appellants  that  the  cer- 
tificate as  to  the  separate  acknowledgment 
of  the  wife  is  defective  in  substance,  in  that 
it  fails  to  certify  that  the  wife  of  the  grantor 
was  personally  before  the  officer,  and  fails 
to  show  the  date  on  which  the  wife  was 
examined  separate  and  apart  from  the  hus- 
band. Certainly  the  officer  could  not  have 
examined  the  wife  separate  and  apart  from 
the  husband,  if  she  had  not  been  personally 
before  htm.  In  the  certiflcate  indorsed  on  the 
mortgage  he  has  certlfled  that  she  was  ex- 
amined by  him  separate  and  apart  from  the 
husband  touching  her  signature  "to  the  within 
mortgage,"  and  that  she  acknowledged,  etc. 
This,  we  think,  in  effect  certifies  that  the 
wife  was  personally  before  the  officer.  The 
mortgage  was  executed  on  the  21st  day  of 
March,  1892,  and  the  certificate  of  the  wife 
purports  to  have  been  taken  on  the  21st  day 
of  March,  1S82,  as  shown  by  the  certificate. 
So  It  seems  to  be  clearly  shown  by  the  date 
of  the  certificate  that  the  examination  of  the 
wife  occurred  on  the  2l8t  day  of  Mardi,  1892. 
So  far  as  the  form  of  the  certificate  is  con- 
cerned, we  think  It  was  a  substantial  com- 
pliance with  the  form  laid  down  in  Code 
1886,  i  2506;  Gates  v.  Heater,  81  Ala.  887. 
1  South.  848;  Frederick  v.  Wilcox,  119  Ala. 
356,  24  South.  682,  72  Am.  St  Bep.  926. 

While  the  court  has  held  that  the  wife  has 
not  such  an  Interest  in  the  homestead  during 
the  life  of  the  husband  as  will  anthorize  her 
to  maintain  a  bill  in  equity  to  set  aside  a 
conveyance  of  it  on  the  ground  that  the  con- 
veyance was  void  for  want  of  the  proper 
certificate  of  acknowledgment,  yet  we  think, 
when  a  bill  is  filed  against  husband  and  wife 
to  foreclose  a  mortgage  on  the  homestead, 
and  it  is  defended  by  the  husband  and  wife 
on  the  ground  that  the  certificate  of  acknowl- 
edgment is  void,  if  the  court  decrees  a  fore- 
closure, on  appeal  the  husband  and  wife  may 
Jointly  assign  the  decree  as  error.  It  Is 
prejudicial  to  the  interest  of  both.  The  wife 
has  in  the  property  an  inchoate  right  of 
dower  which  the  mortgage  purported  to  con- 
vey, which,  she  being  a  party  to  the  bill,  a 
foreclosure  decree  would  exclude  her  from 
afterwards  asserting. 

For  the  error  in  admitting  the  mortgage 
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In  evidence,  the  decree  of  the  chancery  court 
mtuit  be  rerened,  and  the  cause  remanded. 
Reversed  and  remanded. 

McGLELLAN,    a    J.,    and    TYSON    and 
ANDERSON,  JJ.  concur. 


AT.ARAMA   GREAT  SOUTHERN  R.  00.  v. 
FULTON. 

(Supreme  Court  of  Alabama.    Feb.  9,  1905.) 

1.  RAII.BOAD8— OfkBATIOR    OW    TRAINS— DtTTT 

TO  Look  fob  Tbavelsbs. 

The  operatives  of  a  railroad  train  are  un- 
der no  obligation  to  keep  a  lookout  for  persona 
traveling  near  the  track  on  a  thoroughfare 
which  is  not  a  public  highway. 

2.  Samb— Fbiobtkring   AitnfAui— Diboovkb- 
KD  Peril. 

Where  plaintiff  was  driving  near  defend- 
ant's railroad  upon  a  thoroughfare  which  waa 
not  a  public  highway,  it  was  the  duty  of  de- 
fendant's servants  in  charge  of  a  train,  the 
movements  and  sounds  of  which  had  frightened 
plaintiff's  mule,  to  use  every  means  at  liand 
which  a  man  of  ordinary  prudence  would  have 
used  to  allay  the  fright  of  the  animal,  after 
becoming  aware  that  It  was  frightened. 

3.  Same  — Wiixnn,  Irjdbt  —  Oattsino  Uk- 

TTSUAL  NOISX. 

Where  the  operatives  of  a  train  have  knowl- 
edge that  a  person  driving  a  vehicle  is  near 
the  track,  they  are  guilty  of  negligence,  if  they 
cause  the  engine  to  make  unusual  noises  cal- 
culated to  f  rit^ten  an  animal  of  ordinary  gen- 
tleness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  8S  1241,  1242.] 

4.  Saue  —  Actions  —  Instbuctions  —  Cow- 

TRIBXn'OBT  NBGLIOEHCE. 

In  an  action  against  a  railroad  company 
for  injuries  sustained  by  plaintiff  while  at- 
tempting to  dismount  from  a  vehicle,  a  mule 
attached  to  which  had  been  frightened  by  de- 
fendant's train,  a  charae  that  if  plaintiff,  bl 
attempting  to  get  out,  did  what  others  similarly 
situated  would  have  doue,  he  would  not  be  guil- 
ty of  contributory  negligeuce,  was  erroneous, 
inasmuch  as  the  propriety  of  plaintifTs  conduct 
was  to  be  judged  by  what  men  of  ordinary  pru- 
dence would  have  done. 

5.  Sajik— lNn:.UENCE  or  Ezoitemert. 

A  charge  that,  if  plaintiff  waa  in  a  perilous 
position  and  acted  under  influence  of  rear  or 
excitement  produced  by  the  negligence  of  de- 
fendant, his  acts  would  not  amount  to  contribu- 
tory negligence,  was  erroneoos  (or  the  same  rea- 
son. 

Appeal  from  City  Court  of  Bessemer;  B. 
C.  Jones,  Judge. 

Action  by  James  A.  Fulton  against  the  Al- 
abama Great  Southern  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

As  amended  the  complaint  contained  10 
CGOntB.  The  court  gave  the  general  afiSrm- 
ative  charge  as  to  all  of  these  counts,  with 
the  exception  of  the  fourth  and  tenth. 

The  fourth  count,  as  last  amended,  was  in 
words  and  figures  as  follows:  "The  plaintlfr 
claims  of  the  defendant  the  further  sum  of 
$10,000  as  damages,  for  that  heretofore,  on, 
to  wit,  17tb  day  of  October,  1901,  defendant 
was  running  or  operating  a  certain  locomo- 
tlve  engine  and  a  train  of  can  upon  and 


along  a  line  of  railway  at  or  near  Bessema, 
In  Jeffenon  county,  Ala.;  that  said  railway 
was  Intersected  at  a  point  near  the  said  Bes- 
semer by  a  public  highway  or  a  thorough- 
fare much  used  by  pedestrians  and  vehicles 
at  and  about  said  point  of  Intersection;  that 
on  said  date  plaintiff  was  traveling  along 
and  upon  said  highway  or  thoroughfare  In  a 
vehicle  drawn  by  a  mule,  and  was  near 
said  point  of  Intersection,  expecting  to  cross 
said  railway  at  said  point,  but  before  mak- 
ing the  attempt  plaintiff  stopped  said  vehicle 
to  ascertain  whether  th^«  was  danger  at 
colliding  with  any  locomotives  that  might  be 
passing  along  end  upon  said  railway,  and 
discovered  not  far  distant  from  said  point  of 
intersection,  and  about  to  be  propelled  In 
that  direction,  defendant's  said  locomotive 
and  train  of  cars;  that  the  engineer  or  some 
one  in  charge  of  s^ld  locomotive  caused  the 
same  to  be  propelled  along  and  upon  said 
railway  in  the  direction  of  said  crossing,  and 
at  short  Intervals  caused  escapes  or  emis- 
sions of  large  quantities  of  steam  or  other 
substance  from  said  locomotive,  and  caused 
the  driving  wheels  thereon  to  be  violently 
whirled  or  revolved  around  or  upon  the  rails 
of  said  railway,  all  of  which  produced  or 
caused  to  be  made  great  noises,  at  which 
said  mule  became  much  frightened  and  agi- 
tated. And  plaintlfl  further  avers  that  the 
engineer  or  other  person  in  charge  of  said 
engine,  at  or  about  the  time  of  or  Just  be- 
fore reaching  the  point  where  plaintiff  was, 
with  great  recklessness  and  negligence  un- 
necessarily caused  the  steam  to  escape  from 
the  said  engine,  or  the  whistle  thereof  to  be 
sounded,  which  was  calculated  to  frighten  a. 
mule  of  ordinary  gentleness,  the  sight  and 
noise  of  which  frightened  said  mule,  and 
caused  him  to  run  away  with  the  said  vehi- 
cle, and  the  plaintiff  was  thereby  thrown 
therefrom,  or,  In  an  effort  to  escape  from  the 
same,  was  violently  thrown  to  tibe  ground, 
and  severely  injured;  that  his  flesh  was 
torn,  bruised,  and  mangled,  and  he  was  oth- 
erwise injured.  In  consequence  thereof, 
plaintiff  waa  made  sore  and  sick,  and  suf- 
fered great  mental  anguish  and  physical 
pain,  and  was  tor  a  long  time  rendered  whol- 
ly unable  to  work,  and  was  permanently  in- 
jured, and  was  put  to  great  expense  and 
trouble  in  and  about  procuring  medldne, 
medical  attention,  care,  and  nursing,  In  an 
effort  to  cure  and  heal  his  said  wounds  and 
injuries." 

The  tenth  count,  as  last  amended,  nttec 
containing  substantially  the  same  prefatory 
averments  as  did  the  fourth  count,  above  set 
out,  then  contains  the  following  averments: 
"That  at  or  Just  about  the  time  said  vehicle 
was  stopped  plaintiff  discovered  defendant's 
said  engine,  which  was  not  far  from  said 
crossing  or  Intersection,  aqd  which  was  at 
the  time  being  about  to  be  propelled  along 
said  railway  toward  said  point  of  intersec- 
tion; that  about  the  time  said  engine  was 
opposite,  or  Jost  before  the  same  reached  the 


Digitized  by  V^jOOQ  IC 


Ala.) 


ALABAMA  GREAT  SOUTHERN  R.  CO.  t.  FULTON. 


283 


point  opposite,  where  plaintiff  was,  the  eald 
mnle  became  frightened  at  the  said  engine, 
or  the  nolaes  made  thereby  or  emanating 
therefrom,  or  the  slg^t  thereof,  which  was 
known  to  the  defendant,  or  by  the  exercise 
of  ordinary  care  could  have  been  known,  yet 
after  snch  knowledge  or  notice  the  defend- 
ant's engineer  or  otbee  employ^  in  charge  of 
the  said  engine  negligently  caused  or  allow- 
ed large  quantities  of  steam  or  other  sub- 
stance to  be  unnecessarily  emitted  there- 
from, or  the  whistle  thereof,  to  be  sounded, 
or  negligently  caused  or  allowed  the  driving 
wheels  of  said  engine  to  be  violently  revolv- 
ed, tbns  causing  or  producing  unnecessary  or 
unusual  noises,  which  was  calculated  to 
frighten  a  mule  of  ordinary  gentleness,  and 
as  a  proximate  consequence  thereof  said 
mtde  did  run  away,  and  the  plaintift  was 
thrown  violently  to  the  ground  and  run  up- 
on by  a  wheel  of  said  vehicle,  and  dragged 
a  long  distance,  and  his  flesh  was  bmlsed, 
mangled,  and  torn,  and  be  was  otherwise  in- 
jured; and  as  a  result  he  was  made  sore  and 
sick,  and  suffered  great  mental  and  physical 
pain,  and  was  for  a  long  time  rendered  whol- 
ly unable  to  work  and  earn  money,  and  was 
permanently  Injured,  and  was  put  to  great 
expense  and  trouble  In  and  about  procuring 
medicine,  medical  attention,  care,  and  nurs- 
ing. In  and  trying  to  heal  and  cure  his  said 
wounds  and  Injuries,  all  to  his  damage  In 
the  sum  of  $10,000.    Wherefore  he  sues." 

To  the  fourth  count  of  the  complaint,  as 
amended,  the  defendant  demurred  upon  the 
following  grounds:  (1)  For  that  said  count 
shows  that  the  negligence  complained  of  did 
not  contribute  to  the  injury  and  damage  al- 
leged. (2)  For  that  said  count  does  not  aver 
or  show  that  any  wrong  or  negligence  of  the 
defendant  was  the  proximate  cause  of  the 
accident  and  injury  complained  of.  (3)  For 
that  said  count  falls  to  allege  or  show  that 
the  acta  complained  of  were  calculated  to 
frighten  a  mule  of  ordinary  gentleness.  (4) 
For  that  said  count  shows  that  plaintiff  was 
a  licensee,  and  yet  claims  damages  for  sim- 
ple negligence.  (5)  For  that  said  count 
shows  that  plaintiff  was  a  bare  licensee  and 
yet  claims  damages  for  simple  negligence. 
(6)  For  that  said  count  shows  on  its  face 
that  the  only  dnty  defendant  owed  plaintiff 
was  not  to  wantonly  or  intentionally  injure 
him,  and  yet  It  claims  damages  for  simile 
negligence.  (7)  For  that  said  count  states 
no  canse  of  action  against  this  defendant,  In 
that  It  does  not  show  wherein  defendant  vi- 
olated any  duty  It  owed  the  plaintiff.  (8) 
For  that  said  count  states  no  cause  of  action 
In  this:  tbat  it  does  not  allege  or  show  that 
the  emissions  of  steam  or  the  blowing  of  the 
whistle  were  wantonly  done,  or  done  with 
intent  to  frighten  plaintiff's  mule.  (9)  For 
that  said  count  is  indefinite  and  uncntaln, 
in  that  It  does  not  show  this  defendant 
whether  it  Is  called  on  to  defend  an  action 
for  causing  steam  to  be  emitted,  or  wheth- 
er it  Is  the  blowing  of  a  whistle  that  Is  re- 


lied on  by  plaintiff.  (10)  For  tliat  negligence 
is  alleged  In  the  dlsjunctiva  (11)  For  that 
said  count  shows  that  there  was  no  negli- 
gence or  breach  of  duty  on  the  part  of  the 
defendant  and  yet  denominates  the  same  as 
negligence.  (12)  For  that  In  said  count  neg- 
ligence is  averred  merely  as  a  conclusion  of 
the  pleader. 

The  demurrers  to  the  tenth  count  were  as 
follows:  (1)  Defendant  assigns  separately 
and  severally  as  grounds  of  demurrer  to  the 
tenth  count  of  the  complaint  all  those 
grounds  of  demurrer  hereinabove  assigned  to 
the  fourth  count  of  the  complaint  as  amend- 
ed, and  the  following  grounds.  (2)  For  that 
said  count  does  not  allege  that  the  move- 
ment of  the  engine,  the  emission  of  steam  or 
other  substance,  the  blowing  of  the  whistle, 
or  the  revolving  of  the  driving  wheels,  wore 
wantonly  done,  or  done  with  the  Intention  of 
frightening  plaintifrs  mule.  (3)  For  that 
said  coimt  does  not  inform  this  defendant 
whether  it  is  brought  here  to  defend  an  ac- 
tion for  the  emission  of  steam  or  other  sub- 
stence,  or  for  revolving  driving  wheels,  or 
for  blowing  the  whistle. 

These  demurrers  to  the  fourth  and  tenth 
counts  were  each  overruled,  and  thereupon 
defendant  filed  a  plea  of  the  general  issue, 
and  special  pleas  setting  up  the  contrlbutMy 
negligence  of  the  plaintiff :  "The  undisputed 
facts  in  the  case  were  as  follows:  That  on 
the  17th  day  of  October,  1901,  plaintiff  and 
Otton  Pasgoale  were  coming  back  towards 
Bessemer,  from  a  farm  in  the  country,  along 
a  private  road,  Pasquale  driving,  with  a  mule 
hitched  to  a  wagon.  The  mule  was  gentle. 
When  near  the  track  on  which  a  train  of 
defendant  was,  the  wagon  was  stopped,  be- 
cause it  was  seen  that  an  engine  of  defend- 
ant was  coming  towards  the  crossing.  This 
engine  was  pushing  some  cars,  and  was  go- 
ing in  an  easterly  direction.  The  cars  and 
engine  passed  the  crossing,  imtll  the  engine 
was  some  feet  beyond  it  The  engine  was 
then  reversed  and  started  back,  pulling  the 
cars  in  a  westerly  direction.  The  ground 
was  slightly  upgrade  going  west  While  en- 
gine was  going  east,  there  was  no  unusual 
noise  of  any  kind,  and  the  mule  stood  per- 
fectly quiet  until  the  engine  had  passed  her. 
When  the  engine  was  reversed  and  came 
back  in  a  westerly  direction,  the  mule  took 
fright  at  the  noise  caused  by  the  engine, 
and  Pasquale  jumped  out  to  bold  the  mule. 
The  mule  started  to  turn  around,  and  cocked 
the  wagon  up  on  one  side  to  some  extent  and 
Fulton,  being  somewhat  alarmed,  attempted 
to  get  out  of  the  wagon  and  was  severely  in- 
jured In  doing  so."  The  other  facts  are  suf- 
ficiently stated  In  the  opinion. 

At  the  request  of  the  plaintiff  the  court 
gave  to  the  Jury  the  following  written  char- 
ges: (a)  "I  charge  you,  gentlemen,  that,  if 
you  believe  from  the  evidence  that  plaintiff 
in  attempting  to  get  out  of  the  wagon  did 
what  others  similarly  situated  would  have 
done,  then  that  would  not  be  contrlbatory 
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negligence  on  his  part"  (b)  "K  yon  beUeve 
from  the.  evidence  that  plaintiff  was  placed 
In  a  perilous  position  by  the  negligence  of 
defendant,  or  If  he  acted  nnder  influence  of 
fear  or  excitement  produced  by  the  negli- 
gence of  defendant,  then  auch  act  would  not 
be  contributory  negligence,  and  would  not 
bar  his  right  to  recover."  The  defendant 
separately  excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted 
to  the  court's  refusing  to  give  each  of  the 
following  written  charges  requested  by  it: 
(1)  "If  you  believe  the  evidence,  you  must 
find  for  the  defendant"  {Zf  "If  you  believe 
the  evidence,  you  must  find  for  tbe  defend- 
ant on  the  fourth  count  of  the  complaint  as 
amended."  (7)  "If  you  believe  tbe  evidence, 
you  most  find  for  the  defendant  on  the  tenth 
count  of  the  complaint  as  amended."  (1^ 
"The  court  charges  you  that  before  plaintiff 
can  recover  in  this  case,  he  must  show  to 
your  reasonable  satlBfaction  from  all  the 
evidence  in  the  case  that  the  engineer  or 
other  person  In  charge  of  the  engine  caused 
steam  to  escape  from  it  in  a  manner  which 
was  unnecessary  to  the  operation  of  the  en- 
gine at  the  time  and  place  of  the  accid^it" 
(22)  "Tbe  undisputed  evidence  in  this  case 
Is  that  the  road  on  which  plaintiff  was  was 
a  private  road,  and  not  a  public  highway; 
and  I  charge  you  that  there  was  no  duty  on 
defendant's  engineer  to  keep  a  lookout  for 
parties  or  teams  standing  near  the  raUroad 
track  at  that  place."  (28)  "I  charge  you 
that  under  the  evidence  in  this  case,  it 
would  not  be  negligence  on  the  part  of  de- 
fendant's engineer,  for  which  plaintiff  can 
recover  for  the  defendant's  engineer  to 
operate  his  engine,  making  unusual  noises, 
or  causing  the  wheels  to  be  revolved  unneces- 
sarily, or  steam  to  escape  unnecessarily,  one 
or  both,  unless  at  the  time  be  knew  of  plain- 
tiff's position  near  the  track."  (29)  "I  charge 
you  that  under  the  evidence  in  this  case  it 
was  not  the  duty  of  the  engineer  to  be  on  the 
kMkout  for  any  one  standing  near  the  track 
at  the  place  where  plaintiff  was  in  the 
wagon,  and  that  if  you  believe  from  all  the 
evidence  in  tbe  case  that  defendant's  en- 
gineer did  all  he  could  do  to  stop  the  engine 
of  defendant  as  soon  as  he  discovered  plain- 
tiff's peril,  then  you  will  find  for  the  defend- 
ant" (82)  "Carelessness  or  misconduct  by 
the  engineer  on  defendant's  track,  or  unnec- 
essary actions  on  his  part,  or  even  all  of 
those  acts  and  omissions  combined,  do  not 
constitute  what  is  designated  as  simple 
negligence  as  to  any  one  remote  from  the 
track  or  crossing,  and  so  situated  that  in  the 
performance  of  his  <nrdinary  duties  on  de- 
fendant's track,  tbe  engineer  ordinarily 
would  not  notice  such  persons."  (33)  "If 
you  believe  from  the  evidence  that  defend- 
ant's engineer  caused  unusual  and  unneces- 
sary noises  to  be  made  by  tbe  engine,  and 
that  from  this  action  on  part  of  the  defend- 
ant's engineer  the  mule  took  fright  and  plain- 
tiff was  injured,  you  must  find  for  the  de- 


fendant unless  yoa  further  believe  ftom  the 
evidence  that  defendant's  engineer  knew  that 
plaintiff  was  near  the  track  at  the  time  those 
noises  were  made."  (35)  "If  you  believe 
from  the  evidence  that  the  engineer  of  de- 
fendant did  all  in  his  power  known  to  skillful 
engineers  to  stop  the  engine  as  soon  as  he 
realized  plaintiff's  peril,  you  must  find  for 
the  defendant" 

There  were  verdict  and  Judgment  In  favor 
of  the  plaintiff,  assessing  the  damages  at 
11,500. 

A.  O.  &  B.  D.  Smith,  for  appellant  Wavd 
ft  Drennen,  for  respondent 

McCLELLAN,  C.  J.  Tbe  plalntlfl,  of 
course,  had  a  right  to  be  where  he  was,  and 
as  he  was,  when  he  was  injured  in  conse- 
quence of  his  mule  becoming  frightened  by 
defendant's  train.  But  the  road  along  which 
he  had  been  traveling,  and  upon  which  it  was 
his  purpose  to  cross  the  railway  as  soon  as 
defendant's  train  or  engine  got  out  of  the 
way,  was  not  a  public  road.  Therefore  de- 
fendant's trainmen  were  under  no  duty  to 
keep  a  lookout  for  him,  but  their  duties  la 
respect  of  him  arose  only  after  they  became 
aware  of  his  presence  and  periL  I^  after 
becoming  aware  that  his  mule  was  becom- 
ing frightened  by  the  engine,  or  the  noises 
being  made  by  the  operation  of  tbe  engine, 
they  failed  to  use  every  means  at  band, 
which  a  man  of  ordinary  care  and  prudence 
would  have  had  recourse  to,  to  allay  the  f rigbt 
of  the  animal,  such  as  abating  the  noises, 
stopping  the  engine,  that  being  iHracticable, 
etc.,  and  injury  resulted  from  such  failure 
to  the  plaintiff,  tbe  defendant  would  be  liable 
in  damages  in  this  action.  Glass  v.  Memphis 
&  Charleston  R.  B.  Co.,  94  Ala.  581, 10  South. 
215;  Ala.  Great  Southern  B.  B.'C!o.  ▼.  Linn, 
103  Ala.  139,  15  South.  608;  23  Am.  ft  Bng. 
Ency.  Law,  pp.  744^  745.  The  defendant 
would  also  be  liable,  if  the  trainmen,  know- 
ing of  the  proximity  of  the  plaintiff  with  his 
vehicle  and  mule  to  the  track,  unnecessarily 
caused  the  engine  to  make  unusual  noises 
calculated  to  frighten  a  mule  of  ordinary 
gentleness,  and  such  noises  did  frighten  this 
mule  and  thereby  caused  plaintiff  to  be  in- 
jured; and  this,  of  course,  though  the  animal 
gave  no  Indication  of  fright  prior  to  the 
noises.  Under  the  foregoing  principles,  the 
fourth  count — ^the  case  being  tried  on  that 
and  the  tenth  count — sufficiently  states  a 
cause  of  action;  but  the  tenth  count  is  bad, 
for  that  it  seeks  alternatively  a  recovery  for 
the  failure  of  defendant's  trainmen  to  know 
of  plaintiff's  presence  and  peril.  This  count 
is  not  supported  by  the  evidence  in  respect 
of  its  averments  as  to  the  character  of  the 
road  which  plaintiff  was  traveling,  if  these 
averments  are  to  be  construed  as  describing 
a  public  road  in  the  recognised  meaning  of 
those  words,  the  sort  of  road  as  to  whlcb 
the  statute  imposes  the  duty  of  keeping  a 
lookout  upon  trainmen. 
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There  was  cYldence  tending  to  sbow  tbat 
the  trainmen  were  negligent  after  discover- 
ing the  fright  of  the  mnle,  and  from  which 
the  Jury  might  have  found  that  the  injury 
resulted  from  sncfa  negligence;  bnt  there 
was  also  evidence  to  the  contrary,  and  that 
Inae  was  for  the  Jory.  There  was  also  evi- 
d«ice  tending  to  show  that  the  trainmen, 
after  becoming  aware  of  the  presence  of  the 
mnle,  with  plaintiff  in  the  vehicle  to  which 
It  was  hitched,  and  before  there  were  any 
indlcatlonB  of  fright  in  the  mnle,  caused  the 
engine  to  iemit  unusual  and  unnecessary 
noises,  calculated  to  frighten  a  mule  of  ordi- 
nary gentleness,  and  which  did  frighten  this 
mule  and  cause  the  injury  complained  of. 
Upon  this  It  was  open  to  the  Jury  to  find  for 
plaintiff,  though  there  was  no  pretermission 
of  dnty  on  the  part  of  the  trainmen  after 
the  mole  became  frightened;  but  there  was 
evidence  to  the  contrary,  and  this,  too,  was 
■n  issue  for  the  Jury.  It  follows  that  the 
conrt  properly  refused  to  give  the  afflrmatlve 
diarge  requested  by  the  defendant 

But  the  coords  mlings  on  several  of  the 
other  charges  requested  by  defendant  and 
refosed  were  at  variance  with  the  law  as 
we  have  declared  It,  in  that  such  mlings 
proceeded  on  the  theory  that  the  trainmen 
owed  the  plaintiff  the  duty  of  operating  the 
engine  with  reference  to  his  presence  there, 
though  they  were  unaware  of  such  presence 
or  his  peril.  Charge  "a,"  given  plaintiff, 
abonld  have  measured  his  conduct  in  getting 
ont  of  the  vehicle  by  comparison  with  what 
the  Jury  should  find  men  of  ordinary  pru- 
dence would  have  done  under  the  circum- 
stances. Charge  "b,"  given  for  the  plaintiff, 
is  also  subject  to  criticism.  Here,  too,  the 
standard  Is  what  a  reasonably  careful  and 
prudent  man,  considering  the  particular  exi- 
gencies of  his  situation,  would  have  done. 
Holland  v.  Tenn.  Coal,  Iron  &  R.  R.  Co.,  91 
Ala.  444,  8  South.  524,  12  L.  B.  A.  232;  Rich- 
mond ft  Danville  B.  R.  Oo.  v.  Farmer,  97 
Ala.  141,  12  South.  86;  Central  of  Georgia 
Ry.  Oo.  V.  Foshee^  126  Ala.  199,  215,  216,  27 
South.  1006. 

We  And  no  error  In  the  rulings  of  the  court 
on  the  admissibility  of  testimony. 

Reversed  and  remanded. 

TT80N,  SIMPSON,  and  ANDERSON,  JJ., 
concnr. 


HALL  ft  FARLBT  et  al.  v.  ALABAMA  TUSR- 
MINAL  ft  IMPROVEMENT  CO.  et  al. 

(Supreme  Conrt  of  Alabama.     May  11,  1905.) 

1.   FaAUDTTLKWT'       CoNVETANCBB  —  CRBDITOBB' 

Bnx— Ghosks  ih  Aotion. 

Under  Code  1896,  {  2156,  declaring  that 
aU  conveyances  of  persona]  property  with  in- 
tent to  binder,  delay,  or  defrand  creditors  are 
void,  etc.,  and  section  818,  declaring  that  a 
creditor  withont  a  lien  may  file  a  bill  in  chan- 
cery to  discover  or  subject  to  the  payment  of 
his  debt  any  property  which  has  been  frandu- 
lently  transferred  by  the  debtor,  a  creditor  may 


proceed   In   equity   to  set  aside  a   frandnlent 
transfer  of  choses  In  action  by  the  debtor. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  24, 
C«it.  Dig.  Fraudulent  Conveyances,  |  109.] 

2.   COBPOBATIONS— PXTBOHASB   OF  STOOK. 

The  purchase  by  a  corporation  of  shares 
of  its  own  capital  stock  is  a  frand  upon  Its 
creditors. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent.  Dig.  Corporations,  |  1{@0.] 

8.  Samb— Reuedt  or  OBEniroB. 

Money  paid  and  bonds  transferred  by  a 
debtor  corporation  for  shares  of  its  own  stock 
is  property  frandulently  transferred,  which  may 
be  reached  and  subjected  by  a  creditor  of  a 
corporation  on  a  bill  in  dumcery. 

4.  Bahs— NoTXs  OivKN  lOB  StooK—Waosa- 

IXn,  SUBBENDEB. 

Where  subscribers  to  the  capital  stock  of 
a  corporation  give  notes  in  payment  of  their 
subscriptions,  the  act  of  the  corporation  in  sur- 
rendering the  notes  as  paid,  when  this  has  not 
in  fact  been  done,  is  a  fraud  upon  creditors  of 
the  corporation,  entitling  such  creditors  to  sue 
in  equity  to  enforce  the  notes. 

5.  Savb— Release  of  Subscbibkbs. 

Where  a  debtor  corporation,  for  the  pur- 
pose of  releasing  solvent  subscritjers  to  stock, 
accepts  in  lieu  of  the  subscription  the  obligation 
of  a  known  insolvent,  the  transaction  is  fraud- 
ulent ail  to  a  creditor  of  the  corporation,  and  be 
may  sue  in  equity  to  enforce  the  obligation  of 
the  original  sabsoiber. 

6.  SUBBENDEB  OF  COUJLTBBAIi— FSAXn>— RXM- 
EDT. 

Where  a  chose  in  action  has  been  assigned 
as  collateral  security,  and  the  creditor  is  dis- 
possessed thereof  by  the  fraudulent  deceit  of 
the  debtor,  he  may  still  assert  bis  lien,  or  may 
waive  the  lien  and,  treating  the  property  as 
that  of  the  debtor,  pursue  it  into  the  hands  of 
a  fraudulent  transferee  r  but,  if  the  creditor 
elects  to  regard  it  as  bis  property,  his  remedy 
is  not  by  bill  in  diancery  as  upon  a  fraudulent 
transfer  by  his  debtor,  but  by  an  action  at  law 
on  the  obligation  against  the  obligor. 

Appeal  from  Chancery  Court,  Montgom- 
ery County:   A.  D.  Sayre,  Chancellor. 

"To  be  ofDcially  reported." 

Suit  by  Hall  ft  Farley,  as  trustees,  and 
others,  against  the  Alabama  Terminal  ft 
Improvement  Company  and  others.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
Reversed. 

Rehearing  denied  June  30,  1905. 

The  object  of  the  bill  is  to  subject  to  the 
Judgment  held  by  complainants  the  unpaid 
subscriptions  to  the  capital  stock  of  the 
Alabama  Terminal  &  Improvement  Company 
given  by  defendants,  which  it  was  alleged 
in  the  bill  had  been  transferred  or  assigned 
with  the  intent  to  hinder,  delay,  at  defraud 
the  creditors  of  said  terminal  company.  Aft- 
er setting  out  the  various  subscriptions  by 
the  several  defendants,  the  bill  as  to  Wiley 
&  Mnrphree  alleged  that  the  subscribers, 
with  Intent  to  defraud,  had  transferred  their 
subscriptions  to  known  insolvent  persons,  and 
by  false  representation  that  they  had  been 
paid  prevailed  upon  the  complainants  to  sur- 
render the  notes  given  for  the  subscription, 
which  had  been  prior  to  that  time  assigned 
to  them  as  collateral  security  for  the  debt 
of  said  terminal  company.  As  to  some  other 
of  said  suhecribers  to  the  capital  stock,  the 
bill  alleged  that  an  agreement  was  made  be- 
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tween  them  and  the  terminal  company,  tor 
the  pnrpose  of  shielding  the  subscribers  and 
defrauding  the  creditors  of  said  company, 
by  which  the  subecrlbers  paid  the  amount 
of  their  subscription  In  cash,  and  thereupon 
the  company  immediately  bought  of  them 
their  shares,  glying  therefor  certain  bonds 
owned  by  the  terminal  company,  issued  by 
the  Alabama  Midland  Railway,  at  a  valna- 
tlon  of  8S  cents  on  the  dollar.  As  to  others, 
the  allegation  was  that  the  terminal  com- 
pany had  purchased  the  shares  from  the 
sabscrlbers,  giving  Its  notes  therefor,  and 
delivering  as  collateral  security  assets  of  the 
company,  and  that  such  notes  had  been  paid 
by  devoting  the  c<rilaterals  thereto.  As  to 
some,  the  allegation  was  that  the  notes  or 
obligations  given  for  the  subscriptions  had 
been  fraudulently  satisfied  by  giving  flctl- 
ttons  credits  to  the  subscribers. 

W.  A  Gunter  and  Horace  Stringfellow,  for  ap- 
pellants. E.  L.  Harmon,  O.  C.  Wiley,  Wiley  & 
Murphree,  and  W.  S.  Thorington,  for  appellees. 

McCLELLAN,  C.  3.  The  statute  of  IS 
Blizabeth,  entitled  "An  act  against  fraudu- 
lent deeds,  gifts,  alienations,  etc.,"  was  in  a 
sense  the  progenitor  and  is  the  ix'ototype  of 
our  statute  on  the  same  subject,  which  is 
now  embodied  in  section  2156  of  Code  of 
1896.  By  that  statute— St  13  Eliz.— it  was 
"declared,  ordained,  and  enacted  •  •  • 
that  all  and  every  feofCment  gift,  grant, 
alienation,  bargain  and  conveyance  of  lands, 
tenements,  hereditaments,  goods,  and  chat- 
tels, or  any  of  them,  or  of  any  lease,  rent, 
common  or  other  profit  or  charge  out  of  the 
same  lands,  tenements,  hereditaments,  gooda, 
and  chattels,  or  any  of  them,  or  of  any  lease, 
rent,  common  or  other  profit  or  charge  out 
of  the  same  lands,  tenements,  heredltamrats, 
goods  and  chattels,  or  any  of  them,  by  writ- 
ing or  otherwise,  and  all  and  every  bond, 
suit.  Judgment  and  execution  at  any  time 
had  or  made  slthence  the  beginning  of  the 
Queen's  majesty's  reign  that  now  is,  or  at 
any  time  hereafter  to  be  had  or  made,  to  or 
for  any  Intent  or  purpose  to  hinder,  delay 
or  defraud  creditors  and  others  of  their  Just 
and  lawful  actions,  suits,  debts,  accounts, 
damages,  penalties,  forfeitures,  herlots,  mor- 
tuaries and  reliefs,  shall  be  from  henceforth 
deemed  and  taken  (only  as  against  that  per- 
son or  persons,  his  or  their  heirs,  successors, 
executors,  administrators  and  assigns,  and 
every  of  them  whose  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures, 
herlots,  mortuaries  and  reliefs,  by  such  guile- 
ful, covinous  or  fraudulent  devices  and  prac- 
tices, as  is  aforesaid,  are,  shall  or  might 
be  in  any  ways  disturbed,  hlndred,  delayed 
or  defrauded)  to  be  clearly  and  utterly  void, 
frustrate  and  of  none  effect;  any  pretence, 
colour,  feigned  consideration,  expressing  of 
use,  or  any  other  matter  or  thing  to  the  con- 
trary notwithstanding." 

At  the  time  of  this  enactm«at  (1670),  and 
for  more  than   two    centuries  afterwards. 


oboses  in  action  were  not  leviable  by  execa- 
tion  or  other  process  under  English  law. 
Nor  was  that  species  of  property  strictly 
within  the  letter  of  the  statute.  Upon  these 
considerations,  and  mainly  upon  the  first, 
the  act  being  Intended  to  aid  creditors  to 
the  subjection  only  of  fraudulently  conveyed 
or  transferred  property,  which  could  have 
been  levied  upon  in  the  hands  of  the  debtor, 
it  was  uniformly  held,  so  long  as  there  was 
no  right  or  remedy  given  the  creditor  against 
the  cboses  in  action  of  the  debtor,  that  such 
pr(v>erty  was  not  within  this  statute,  and, 
of  consequence,  that  transfers  of  choses  in 
action  were  in  no  wise  affected  by  it  It  was 
while  this  state  of  law  obtained,  and  with 
reference  to  this  Immunity  of  choses  In  ac- 
tion from  process  for  the  payment  of  debts 
that  XK>rd  Thurlow,  declining  to  annul  as 
fraudulent  the  transfer  of  a  chose  in  action, 
used  the  expression  quoted  In  the  opinion 
of  the  chancellor  in  this  case:  "It  would  be 
preposterous  and  absurd  to  set  aside  an 
agreement  which,  if  set  aside,  leaves  the 
stock  (Indebtedness)  In  the  name  of  the 
person  where  you  could  not  touch  It"  The 
Justness  of  this  declaration  is  obvlons  in 
view  of  the  then  nonliability  to  the  debt  of 
the  choses  In  action,  even  In  the  hands  and 
name  of  the  debtor.  That  was  the  consid- 
eration which  constrained  the  Lord  Ohan- 
cellor  to  refuse  to  set  aside  the  transfer, 
and  In  doing  so  he  acted  in  consonance  with 
the  settled  doctrine  of  the  E}nglish  courts  in 
the  premises. 

So  the  law  stood  in  England  till  the  reign 
of  Victoria.  But  by  the  "Judgment  act"  of 
1  &  2  Victoria  choses  in  action  of  the  debtor 
were  made  liable  for  his  debts,  and  provision 
was  made  to  reach  and  subject  such  prop- 
erty by  a  special  sort  of  levy  and  return, 
and  "a  char^g  order"  of  the  court  thereon, 
^nce  this  enactment  It  has  with  like  uni- 
formity been  held  that  choses  in  action  are 
to  be  considered  as  "goods  and  chattels"  un- 
der the  act  of  13  Elizabeth,  and  that  cov- 
inous transfers  of  them  are  "void,  frustrate 
and  of  none  effect"  against  creditors  of  the 
transferror.  This  conclusion  was  reached, 
and  has  been  steadily  adhered  to,  notwith- 
standing such  property  is  neither  "goods" 
nor  "chattels"  strictly  speaking,  upon  the 
consideration  that  the  broad  pnrpose  of  the 
act  of  13  Elizabeth  was  beneficent  to  the 
suppression  of  fraud,  and  the  conservation 
of  the  rights  of  creditors  against  all  property 
subject  to  execution  In  the  hands  of  the 
debtor  by  giving  them  a  remedy  to  pursue 
and  subject  all  such  property  which  shall 
be  fraudulently  conveyed  or  transfnred  by 
the  debtor,  and  that  to  these  ends  the  statute 
should  be  liberally  construed  so  as  to  extend 
Its  operation  to  any  species  of  property  not 
leviable  at  the  time  of  Its  enactment  but 
made  so  by  subsequent  acts  of  Parliament 
Thus,  it  has  been  said  of  this  act — St  13 
Eliz. — that  "its  simplicity  and  (if  the  expres- 
sion may  be  allowed)  Its  expanslyeness  have 
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oiabled  tbe  judges  to  bring  within  Its  scope 
and  extend  Its  operation  to  almost  evety  kind 
of  transaction  resorted  to  by' debtors  to  the 
prejudice  of  their  creditors,"  and  that  It 
"cannot  receive  too  liberal  a  constmctlon  or 
be  too  mnch  extended  In  suppression  of 
fraud."  So,  in  Twyne's  Oase,  it  was  re- 
solved that,  "because  fraud  and  deceit 
abound  tn  these  days  more  than  In  former 
times,  all  statutes  made  against  fraud 
should  be  liberally  and  beneficently  expound- 
ed to  suppress  fraud."  And  the  doctrine  of 
the  extension  of  the  statute  has  been  thus 
concretely  stated:  "The  principle  Is  that  to 
oonvey  away  any  prop<urty  against  which 
ocecutian  can  issue  la  a  fraud  on  creditors, 
bat  not  a  conveyance  of  that  which  tbey 
could  not  <but  for  the  conveyance)  have 
touched,  so  that  by  successive  statutes  giv- 
ing creditors  power  over  different  kinds  of 
im^erty,  the  operation  of  St  13  Blla.  c.  6, 
haa  be»i  gradually  extended."  This  intan- 
gible property — choses  in  action — being  thus 
brought  within  the  act  of  18  Elisabeth 
Uirongh  the  leviable  quality  attached  to  it 
by  tbe  act  of  1  &  2  Victoria,  the  remedy  of 
tbe  judgment  creditor  iQ>on  the  fraudulent 
transfer  of  such  property  was  and  Is,  in  the 
law  of  England,  tbe  same  remedy  that  he 
bad  and  has  to  the  subjection  of  tangible 
property — goods  and  chatt^s,  strictly  so  call- 
ed— ^fraudulently  transferred  by  the  debtor, 
namely,  by  bill  in  chancery,  upon  the  return 
of  an  execution  "no  property,"  to  set  aside 
the  transfer  and  subject  such  choses  in 
action  to  the  satisfaction  of  the  Judgment 
Nor  was  it  ever  supposed,  but  the  ruling  has 
been  to  the  contrary,  that  the  existence  of 
a  remedy  by  special  statutory  proceeding  at 
law  for  the  subjection  of  such  property  op- 
erated to  exclude  the  remedy  in  equity  for 
Its  application  to  the  Judgment 

It  Is  also  the  setUed  law  In  England  that, 
under  tbe  statute  of  13  Elizabeth,  since  chos- 
es In  action  were  made  leviable  by  the  act 
of  1  &  2  Victoria,  "the  forgiveness  by  a  debt- 
or of  a  debt  due  to  him" — that  is,  the  covin- 
ous cancellation  and  surrender  as  paid  of 
a  bond  or  note,  for  example,  by  the  Judgment 
debtor  to  his  debtor — ^Involving  as  between 
them  the  discharge  of  the  latter  from  the 
obligation.  Is  a  fraudulent  transfer,  which 
the  judgment  creditor  may  have  set  aside  in 
equity,  and  tboeupon  hold  his  debtor's  debt- 
or to  account  for  the  amount  of  said  debt 
Each  of  the  foregoing  propositions  is  support- 
ed by  the  text  and  citations  of  Worthlngton 
on  Fraudulent  Conveyances  &  Statutes  of 
Elizabeth,  pp.  1,  2,  4-6, 17,  18,  20-24,  33,  655. 
It  Is  of  no  Importance  to  us  whether  the  stat 
ate  of  18  EUxabeth  was  the  ordination  of 
original  law  or  merely  declaratory  of  exist- 
ing common  law  in  England.  Whatever  may 
be  the  solution  of  that  somewhat  mooted 
question,  that  enactment,  antedating  as  it  did 
the  first  English  settiement  in  the  territory 
now  constituting  the  Dnlted  States,  and  "be- 
ing applicable  to  onr  situation  and  not  In- 


consistent with  our  Institutions  and  govnn- 
ment"  became  a  part  of  the  common  law 
of  this  country  and  of  the  Mississlpi^  Terri- 
tory, then  composed  In  part  of  the  territory 
subsequentiy  erected  into  Alabama  Territory 
and  now  embraced  in  tbe  state  of  Alabama. 
So  far  from  its  ever  having  been  repealed, 
it  was  in  substance  and  almost  literally  te- 
enacted  by  the  Lieglslature  of  Mississippi 
Territory  in  1803,  was  the  statute  law  of 
that  territory  when  Alabama  Territory  was 
carved  out  of  It;  became  thereiu>on  the  stat- 
ute law  of  Alabama  Territory,  formed  a  part 
of  the  statute  law  of  the  state  of  Alabama 
on  Its  admission  to  the  Union,  and  has  con- 
tinued so  to  be,  being  now,  as  we  have  seen 
embodied  In  section  2156  of  the  Code  of  1896. 
Being  a  re-enactment  of  an  English  statute, 
which  was  a  part  of  the  common  law  of  this 
country.  It  has  JusUy  been  held  to  be, but 
declaratory  of  existing  common  law.  An- 
derson V.  Hooks,  0  Ala.  704,  709. 

The  "Judgment  act"  of  1  &  2  Victoria, 
whereby  choses  in  action  were  made  leviable, 
and  thereby  brought  within  the  act  of  18 
Elizabeth,  not  behig  the  law  of  England  at 
the  time  of  the  first  English  settiement  In 
this  country — 1620 — was  not  part  of  our 
common-law  heritage,  and  did  not  become 
the  law  of  this  state.  But  we  have,  and  for 
many  years  have  had,  a  statute  of  our  own, 
providing  for  the  subjection  of  choses  in 
action  of  the  debtor  to  the  satisfaction  of 
his  debts,  by  process  of  gamisbment  All 
the  considerations  upon  which  the  English 
courts  proceeded  In  holding  that  tbe  statute 
of  1  &  2  Victoria,  by  making  choses  In  ac- 
tion leviable  in  a  special  way,  operated  to 
bring  them  within  the  act  of  18  Elizabeth 
against  fraudulent  transfers,  etc.,  are  equally 
potent  to  the  conclusion  that,  since  the  ^i- 
actment  of  our  statute  making  choses  in  ac- 
tion leviable  in  a  special  way,  that  species 
of  property  may  be  the  subject  of  fraudulent 
transfers  under  the  common  law  as  it  came 
to  us  from  England;  and  so,  of  course,  those 
considerations  drive  with  equal  force  and 
certainty  to  the  conclusion  that  choses  In 
action  are  within  our  statute  (Code  1896,  i 
2156)  against  fraudulent  conveyances  and 
transfers,  considered  In  connection  with  our 
statutes  (Code  1886,  f  2171  et  seq.)  providing 
for  the  subjection  of  such  property  to  the 
payment  of  debts,  and  this,  whether  section 
2156  of  the  Code  of  1896  be  taken  as  merely 
declaratory  of  the  common  law  or  as  the 
original  ordination  of  law.  This  conclusion, 
indeed.  Is  plainer  and  more  obvious  in  respect 
to  our  statutes  than  it  was  tn  respect  of  the 
statutes  of  13  Elizabeth  and  1  &  2  Victoria, 
since.  In  order  to  extend  the  statute  of  Eliz- 
abeth to  choses  In  action  after  that  species 
of  property  had  been  made  liable  for  debts 
by  the  act  of  Victoria,  It  was  necessary  to 
do  some  apparent  violence  to  the  letter  of  the 
older  statute  by  holding  that  its  words  "goods 
and  chattels"  embraced  choses  in  action, 
which.  In  strictness,  they  do  not,  while  not 
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assigned  by  a  debtor  cotild  be  readied  and 
applied  to  the  debt.  That  statute  made  no 
proTlBlon  for  a  suggestion  by  the  garnishee 
that  a  third  party  claimed  the  debt  or  that 
the  defendant's  claim  against  him  had  been 
assigned  to  a  third  parly,  nor  for  the  bring- 
ing before  the  court  of  such  assignee  for  the 
purpose  of  a  trial  of  the  right  of  property 
In  the  choses  in  action  as  between  the  de- 
fendant in  Judgment  and  his  assignee.  It 
is  true  the  garnishee  might  answer  that  the 
defendant  had  assigned  the  claim  against 
lilm.  but  this  was  not  with  the  view  to  bring- 
ing the  assignee  In,  and  nothing  of  that  sort 
ensued  upon  auch  answer;  and  upon  such 
answer,  or  even  suggestion  of  notice  of  as- 
signment, no  Judgement  could  go  against  the 
garnishee.  It  is  true,  too,  that  in  some  cases 
theplaintltt  was  allowed  to  contest  the  fac- 
tum of  the  assignment,  and  to  have  Judg- 
ment agaiust  the  garnishee  upon  a  finding 
that  no  assignment  bad  been  made;  but  It 
was  never  aHowed  that  the  bona  fldes  of 
an  assignment  In  fact  made  could  be  Inquired 
Into,  and  it  is  impossible  to  conceive  that  the 
bare  fact  of  assignment  could  be  so  nega- 
tived in  such  a  trial  as  to  preclude  the  sug- 
gested assignee  from  afterwards  establish- 
ing It  against  the  garnishee,  and  thus  sub- 
jecting him  to  double  recoveries,  the  assignee 
not  being  before  the  court  However  that 
may  be,  it  was  expressly  ruled  under  the 
original  garnishment  statute  that,  though  the 
creditor  had  a  legal  right  to  subject  choses 
in  action  which  his  debtor  had  fraudulently 
assigned,  he  bad  no  legal  remedy  to  that  end 
by  process  of  garnishment  The  case  was 
this:  Simpson  &  Gordon  sued  Dennis  Tip- 
pin,  and  summoned  Cantrell  in  garnishment 
He  answered  that  he  had  executed  a  note  to 
the  defendant,  Dennis  Tippin,  which  was 
outstanding  and  unpaid,  but  this  note  had 
been  assigned  by  said  Dennis  to  Philip  Tip- 
pin.  The  plaintitFs  contested  his  answer, 
and  in  support  of  their  contest  proposed  to 
prove  that  the  transfer  by  Dennis  to  Philip 
Tippin  was  fraudulently  made,  to  elude  the 
Just  demands  of  his  creditors,  and  without 
any  consideration.  The  circuit  court's  rejec- 
tion of  this  evidence  was  sustained  by  this 
court,  on  grounds  stated  in  the  following  ex- 
cerpt from  the  opinion:  "It  cannot  be  con- 
troverted that  the  establishment  of  those 
facts  results  In  the  legal  consequence  that 
the  proceeds  of  this  bond  remain  liable,  not- 
withstanding such  pretended  assignment,  to 
the  satisfaction  of  the  debts  of  the  defend- 
ant The  only  question  is  whether,  through 
the  medium  of  the  legal  proceeding  here 
adopted,  it  is  competent  to  make  such  appro- 
priation of  the  bond.  As  between  the  two 
Tlppins  and  Cautrell,  the  garnishee,  both  at 
law  and  in  equity,  the  debt  is  due  to  and  re- 
coverable by  the  assignee  from  Cautrell, 
though  fraudulently  made,  as  alleged  and 
proposed  to  be  proven.  If  an  action  were 
brought  against  Cautrell  by  the  said  assignee, 
he  would  not  be  beard  to  impugn  the  assign- 


ment by  such  evidence.  Upon  the  principle 
of  the  decision  made  by  this  court  in  the  case 
of  Drake  v.  McCausland,  it  would  be  reject- 
ed, as  'res  Inter  alios  acta.'  The  evidence, 
then,  which  vras  rejected  In  this  case,  was 
clearly  Irrevelant  to  the  only  issue  at  bar, 
wblcb  was  whether  the  garnishee  was  In- 
debted to  the  defendant  in  attachment  The 
remedy  by  attachment  and  summons,  which 
was  pursued  in  this  case,  is  not  so  extended 
and  guarded  by  necessary  provisions  as  to 
embrace  In  Its  present  condition  this,  any 
more  than  many  other  of  the  various  de- 
vices of  fraudulent  debtors  which  It  is  the 
peculiar  province  and  power  of  a  court  of 
chancery  to  detect  and  countervail."  Simp- 
son &  Gordon  v.  Tippin,  5  Stew.  &  P.  206, 
211. 

The  soundness  of  this  decision  has  never 
been  doubted.  To  the  contrary.  Its  doctrine 
was  expressly  approved  in  Foster,  Nostrand 
&  Co.  V.  Walker,  2  Ala.  177,  and  the  case 
was  approvingly  cited  In  Ploumoy  &  Epping 
V.  Owens,  74  Ala.  446,  and  in  Hodges  Bros.  v. 
Coleman  &  Carroll,  76  Ala.  103.  Thus  was 
it  directly  determined,  after  the  statute  of 
1818  gave  to  the  creditor  the  legal  right  to 
subject  choses  in  action  of  his  debtor,  that 
his  remedy  to  the  effectuation  of  that  right 
in  respect  of  choses  in  action  fraudulently 
assigned  by  the  debtor  was  exclusively  in 
equity.  More  than  20  years  after  this  leg^al 
right  had  been  conferred  on  the  creditor — 
that  is.  In  the  year  1840 — the  Legislature 
amended  the  garnishment  statute  by  incor- 
porating therein  the  provision  now  found 
in  it  for  bringing  in  the  assignee  of  a  defend- 
ant's chose  in  action  disclosed  by  the  answer, 
and  for  a  trial  both  as  to  the  fact  and  the 
bona  fides  of  the  alleged  assignment;  but 
it  is  thoroughly  well  settled  that  the  crea- 
tion by  statute  of  a  legal  remedy  never  ousts 
pre-existing  equity  Jurisdiction.  S  Mayfleld. 
Dig.  p.  196,  g  436. 

We  have  considered  the  right  of  a  creditor 
to  file  a  bill  in  equity  to  reach  and  subject 
fraudulently  assigned  choses  in  action  of 
his  debtor,  without  reference,  In  the  main, 
to  section  818  of  the  Code.  That  section  is 
as  follows:  "A  creditor  without  a  lien  may 
file  a  bill  In  chanco-y  to  discover  or  to  sub- 
ject to  the  payment  of  his  debt  any  property 
which  has  been  fraudulently  transferred  or 
conveyed,  or  attempted  to  be  fraudulently 
transferred  or  conveyed  by  his  debtor." 
This  section  has  been  held  to  put  all  cred- 
itors on  the  same  footing  in  respect  of  the 
right  to  Invoke  the  Jurisdiction  of  equity. 
Lehman  v.  Meyer,  67  Ala.  403.  As  It  gives 
this  remedy  to  the  creditor  without  a  Hen 
as  to  "any  property"  fraudulently  transfer- 
red or  conveyed,  it  must  be  Intended  either 
that  it  gives  the  remedy  also  to  the  creditor 
with  a  lien,  or  that  he  already  had  it  In  re- 
spect to  "any  property"  which  had  been 
fraudulently  transferred  or  conveyed.  We 
have  seen  that  choses  In  action  are  within 
the  statute  of  13  Bllzabeth,  that  tbey  are 
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personal  property  within  section  2156,  and 
within  the  worflB  "any  property"  of  section 
818  of  the  Code  of  1896,  and  therefore,  of 
conrse,  may  be  the  subject  of  fraudulent 
transfers  under  each  of  those  statutes.  In 
view  of  all  which  section  818  must  be  taken 
as  an  express  legislative  provision  that  a 
creditor  may  file  a  bill  in  chancery  to  sub- 
ject to  his  debt  choses  In  action  which  have 
been  fraudulently  transferred  by  his  debtor. 
The  whole  conclusion  as  to  the  existence 
of  that  remedy  for  the  subjection  of  that 
species  of  property  might  well  be  rested 
upon  section  818  alone.  Upon  the  several 
conrideratlons  which  we  have  set  forth,  we 
have  no  hesitation  in  holding  that  a  creditor 
may  proceed  in  equity  to  set  aside  a  fraud- 
ulent transfer  of  choses  in  action  by  his 
debtor  and  to  subject  them  to  the  payment  of 
bis  debt 

The  purchase  by  a  corporation  of  sliares 
of  its  own  capital  stock  is  a  fraud  upon  its 
creditors.  Such  shares  neither  Import  nor 
represrait  any  right  or  claim  In  or  to  or  to 
subject  to  their  payment  the  assets  of  the 
corporation  as  against  the  rights  of  credit- 
ors. Shares  purchased  by  the  corporation 
hare  no  value  as  assets  for  the  payment  of 
corporate  debta.  Obviously,  therefore,  the 
transaction  involves,  on  the  one  hand,  the 
diversion  of  corporate  assets  to  persons — 
sharebolders — ^who  have  no  debt  against  the 
company,  nor  the  shadow  of  claim  to  or 
against  Its  assets  so  far  as  creditors  are  con- 
cerned, and,  on  the  other,  the  acquisition  by 
the  company,  in  the  stead  of  assets  thus  di- 
verted, of  a  mere  right  to  reissue  certain 
shares,  or  shares  to  a  certain  amount  in  its 
capital,  which  right  Is  of  no  value  as  assets 
for  creditors.  Such  a  diversion  of  corporate 
property  is,  in  respect  of  creditors,  essen- 
tially a  gift  to  the  shareholders  whose  shares 
are  purchased  by  the  company,  a  purely 
voluntary  transfer  of  corporate  assets  in 
fraud  of  corporate  creditors,  fraudulent  and 
void  as  to  creditors,  and  this,  regardless  of 
the  intention  actuating  the  company  and 
the  selling  shareholders.  2  Morawetz  on 
Corporations,  SS  789,  790,  798,  794;  2  Thomp- 
son on  Corporations,  {  2054  et  seq.;  Hall  & 
Farley  Trustees  v.  Henderson,  126  Ala.  449, 
480-482,  28  South.  631,  85  Am.  St.  Rep.  63, 
61  L.  B.  A.  821,  and  authorities  there  cited. 

Money  Is  leviable  property  (Bamett  v. 
Bass  et  al.,  10  Ala.  951;  1  Freem.  Ex'ns, 
I  111);  and  money  paid  by  a  debtor  corpora- 
timi  for  shares  of  its  own  ''stock  is  property 
fraudulently  transferred,  which  may  be 
reached  and  subjected  by  the  creditor  on 
bill  In  cbancwy.  Investment  bonds  of  one 
corporation  owned  by  a  debtor  corporation 
are  choses  In  action  leviable  by  process  of 
garnishment.  Their  transfer  in  payment  for 
shares  of  stock  of  its  own  capital  by  the 
debtor  corporation  Is  a  fraud  on  creditors  of 
the  corporation,  and  a  creditor  may  proceed 
by  UU  In  equity  to  set  aside  such  transfer 


and  subject  them  to  his  debt.  Promissory 
no4«s  and  other  forms  of  obligation  of  the 
subscriber  to  the  capital  stock  of  a  corporso 
tlon  for  the  amount  of  his  subscription,  which 
must  be  also  for  the  face  amount  of  the 
stock  subscribed  fW  and  unpaid,  are  choses 
in  action,  which  under  the  garnishment  stat- 
utes are  subjectable  to  the  debts  of  the  cor- 
poration. The  forgiveness  of  them — that  is, 
the  surrender  of  them  canceled  as  paid  to 
the  maker  when  they  have  not  been  paid — 
is,  as  to  creditors,  a  fraudulent  transfer  of 
them,  upon  which  the  creditors  may  come 
into  equity  by  bill  against  the  maker  to 
coerce  their  payment  upon  the  complainant's 
debts.  So,  too,  of  conrse,  whore  the  obligor 
makes  only  colorable  payment,  as  by  the 
satisfaction  of  an  undoubtedly  illegal  claim 
he  assumes  to  hold  against  the  company,  or 
of  a  claim  he  has  against  a  third  person  or 
another  corporation  for  which  the  obligee 
corporation  Is  not  liable.  And  where  the 
solvent  maker  actually  pays  in  part  and  Is 
forgiven  as  to  the  residue,  or  as  to  the  res- 
idue is  allowed  credit  by  the  satisfaction  of 
such  illegal  claim  or  claim  against  another 
corporation  or  person,  he  may  In  like  man- 
ner be  required  to  pay  such  residue  to  cred- 
itors of  the  corporation. 

An  arrangement  whereby  a  debtor  corpo- 
ration, for  the  purpose  of  releasing  and  ac- 
quitting a  solvent  snbBcrit)er  to  its  stock  from 
his  obligation  to  pay  for  the  same,  accepts  in 
lien  the  obligation  of  a  known  insolvent  per- 
son to  whom  the  solvent  subscriber  transfers 
his  stock,  and  thereupon  releases  the  solvent 
subscriber  from  his  obligation  and  surren- 
ders his  promise  in  writing  to  pay  the 
amount  of  his  subscription  as  paid  and  can- 
celed, is  in  legal  effect  the  transfer  of  prop- 
erty by  the  corporation  to  the  solvent  sub- 
scriber without  consideration,  which  Is  fraud- 
ulent and  void  as  to  the  creditor,  and  the  lat- 
ter may  come  Into  chancery  to  enforce  the 
original  obligation  resting  on  the  subscriber 
to  the  satisfaction  of  his  debt  The  general 
title  to  a  chose  in  action,  which  has  been  as- 
signed by  a  debtor  to  his  creditor  as  collat- 
eral security  to  the  debt  remains  in  the  as- 
signing debtor.  The  creditor  has  a  lien  on 
the  chose,  which  be  may,  upon  default  of  Us 
debtor,  effectuate  by  reducing  it  to  posses- 
sion; that  is,  collecting  the  money  due  on  It 
and  applying  it  to  his  debt.  If  the  creditor 
be  dispossessed  of  the  chose  in  action  by  the 
fraudulent  deceit  of  his  debtor,  he  may  still 
assert  and , effectuate  his  lien  upon  it;  but 
he  is  not  bound  to.  He  may,  of  course,  col- 
lect his  debt  from  his  debtor  without  refer- 
ence or  recourse  to  this  collateral  security; 
and  in  proceeding  to  collect  it  he  may  acqui- 
esce In  the  debtor's  fraudulent  act  of  dispos- 
session, waive  bis  lien  on  the  chose  under  its 
assignment  to  him  as  collateral,  treat  it  as 
the  unincumbered  property  of  his  debtor,  and 
as  such  pursue  It  into  the  hands  of  a  fraud- 
ulent transferee  or  assignee  of  Us  debtor. 
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But  If  the  creditor,  after  he  has  been  Indu- 
ced by  the  mlsrepreaentattons  of  the  debtor 
to  surrender  such  collateral,  elects  upon  com- 
ing to  a  knowledge  of  the  fraud  to  insist  up- 
on hla  rights  under  the  assignment  to  him, 
and  to  enforce  the  chose  in  action  as  his 
property  and  In  his  own  right  against  the 
maker  of  the  obligation,  his  remedy  Is  not 
by  bill  In  chancery  as  upon  a  fraudulent 
transfer  by  his  debtor,  but  by  an  action  at 
law  oa  the  obligation  against  the  obligor. 
Such  a  case  is  not  within  section  2156  or  sec- 
tion 818  of  the  Oode  of  1896.  The  fraud 
practiced  to  his  dispossession  of  the  chose 
In  action  is  not  a  fraudulent  transfer  under 
those  statutes,  and  apart  from  them  It  Is 
not  such  fraud  as  creates  any  Impediment  to 
his  recovery  In  an  action  at  law. 

We  will  not  further  extend  this  regretta- 
bly long  opinion  by  making  the  application 
In  detail  of  the  foregoing  principles  to  the 
varying  status  of  fact  laid  against  the  sev- 
eral respondents  by  the  amended  bill.  Up- 
on those  principles  it  may  be  that  the  bill 
la  without  equl^  in  so  far  as  it  seeks  to  re- 
covet  on  the  written  promises  assigned  by 
the  Alabama  Terminal  Improvement  Compa- 
ny to  the  complainants  as  collateral  securi- 
ty counting  up<»i  such  assignments,  and  that 
it  should  be  dismissed  as  to  the  obligors  in 
those  undertakings,  Wiley  and  Clarence  Mur- 
phree,  upon  their  proper  and  separate  mo- 
tion; but  it  has  equity  under  sections  2156 
and  818  of  the  Code  of  1896  against  each  of 
the  other  individual  and  copartnership  re- 
spondents. It  follows,  tho-efore,  that  in  our 
opinion  the  chancellor  erred  in  sustaining  the 
motion  to  that  end  and  dismissing  the  bill. 
It  will  not  be  a  matter  of  practical  difficul- 
ty toe  the  chancery  court,  upon  proof  of  the 
bill,  to  measure  relief  against  each  of  the  re- 
spondents, so  as  that  each  shall  account  for 
the  assets  of  the  debtor  corporation  which  he 
has  received  In  fraud  of  the  complainants 
without  subjecting  any  of  them  to  double  re- 
covery or  payment. 

The  complainant  H.  M.  Hall  has  an  Inter- 
est in  this  appeal,  and  in  the  reversal  of  the 
decree  dismissing  the  bill  for  want  of  equity 
as  the  legal  holder  of  the  Judgment  recover- 
ed by  him  against  the  Alabama  Terminal  Im- 
provement Company,  which  Is  the  basis  of 
this  suit,  and  it  by  no  means  stands  in  the 
way  of  a  reversal  that  errors  are  assigned 
Jointly  by  all  the  complainants. 

One  of  the  counsel  for  appellants  seeks  to 
have  us  retract  the  ruling,  made  on  the  for- 
mer appeal,  that  the  chancery  court  in  the 
absence  of  a  fraudulent  transfer,  and  In  the 
absence  of  such  other  fraud  as  would  posi- 


tively Impede  an  action  at  law  and  proceed- 
ing In  garnishment,  has  no  jurisdiction  to 
subject  the  choses  in  action  of  the  debtor  to 
the  payment  of  his  debts.  We  decline  to  do 
it  We  were  thoroughly  satisfled  of  the  cor- 
rectness of  that  ruling,  and  that  upon  the 
fullest  investigation  and  consideratioa,  when 
it  was  made  on  the  forma:  appeal  and  reaf- 
firmed on  the  application  for  rehearing. 
Nothing  against  It  Is  now  suggested  that  was 
not  then  fully  considered.  On  the  other 
hand,  the  side  lights,  so  to  speak,  which  have 
been  thrown  cm  the  question  by  our  consid- 
eration and  Investigation  of  the  statute  of  13 
Elizabeth  and  its  judicial  construction  and 
Interpretation,  euid  of  our  own  statute,  now 
constituting  section  2156  of  the  Code  of  1896, 
serve  of  themselves  to  demonstrate  the 
soundness  of  our  conclusion  and  leave  us,  ae 
we  have  been  since  the  case  was  finally  dis- 
posed of  on  the  former  appeal,  without  any 
doubt  of  its  soundness. 

Some  expressions  «nployed  In  the  opinion 
on  rehearing,  when  the  case  was  here  before, 
to  the  general  effect  that  chancery  would  not 
intervene  to  subject  choses  in  action  of  the 
debtor  unless  fraud  or  other  circumstance 
presented  an  effectual  Impediment  to  their 
subjection  by  process  of  garnishment  and 
which  seem  to  have  influenced  the  chanc^'i- 
lor  on  the  last  hearing,  were  Indulged  In 
without  proper  reference  to  our  statutes  In 
relation  to  fraudulent  conveyances  and  trans- 
fers; and,  wh^i  considered  with  refwence 
to  those  statutes,  th^  are  Inaccurate  and 
misleading.  It  is  insisted  for  appellees  that 
the  decree  on  the  motion  to  suppress  deposi- 
tions, and  on  the  plea  of  Wiley  and  others, 
should  not  have  been  made  below,  inasmuch 
as  the  bill  was  dismissed.  This  may  be  so. 
We  need  not  decide  that  nor.  Indeed,  defini- 
tively and  absolutely  whether  those  decrees 
were  correct  It  is  likely,  however,  that  the 
decree  on  the  motion  to  suppress  was  right 
and  that  the  decree  on  the  sufficiency  of  said 
plea,  wherein  the  chancellor  followed  the 
opinion  of  this  court  on  the  former  appeal, 
which  seems  now  to  have  proceeded  on  the 
mistaken  notion  that  there  was  a  contest  of 
the  answers  in  garnishment  alleged  In  the 
plea,  was  erroneous. 

That  the  whole  case  may  stand  In  the 
chancery  court  where  and  as  It  did  Just  be- 
fore the  last  submission,  the  decree  will  be 
reversed  in  toto,  and  the  cause  will  be  re- 
manded. 

Reversed  and  remanded. 

TYSON,  DOWOBLL^  and  DBNSON,  JJ, 
concur. 
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TAGBRT  ▼.  STATE. 
(Sapieme  Court  of  Alabama.    June  8,  1005.) 

1.  IiwsBST— Affikitt — Husband  and  Datjqh- 

TKB  OF  Deceased  Wife. 
Under  Cr.  Code  1896,  i  4889,  which  defines 
incest  as  the  intermarriage  of  or  sexual  inter- 
oourae  between  persons  within  the  degrees  of 
consanguinity  or  relationship  within  which 
marriages  ore  declared  by  law  to  be  incestuous, 
and  void,  with  knowledge  of  such  consanguini- 
ty or  relationship,  and  Civ.  Code  1896,  §  2837, 
which  provides  that  "no  man  sliall  marry  the 
daughter  of  his  wife,"  marriage  or  sexual  in- 
tercourse between  a  man  and  the  daughter  of 
his  deceased  wife  is  incestuous,  where  there  is 
living  issue  of  the  marriage,  which  continues 
the  affinity  between  the  husband  and  the 
wife's  blood  relations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Gent.  Dig.  Incest,  f  4.] 

Z  Criiunai,  Law— Evidence. 

On  the  trial  of  a  man  charged  with  incest 
with  his  stei>daughter,  it  is  competent  for  a 
physician  to  whom  defendant  took  the  girl  to 
testify  that,  when  told  that  she  was  pregnant, 
defendant  showed  no  sign  of  anger  or  surprise. 

3.  Saitb— TbiaI/— Xbbebponsive  Arswkb. 

Where  a  part  of  the  answer  of  a  witness 
is  not  responsive  to  the  question,  a  motion  to 
exclude  the  whole  of  his  answer  is  not  the  prop- 
er way  to  eliminate  the  objectionable  part. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  1643 ;  vol  SO,  Cent. 
Dig.  Witnesses,  §  863.] 

4.  Save — Secondabt  Evidence. 

It  is  error  to  permit  a  witness  to  state 
the  contents  of  a  letter,  which  he  testifies  was 
in  his  possesssion,  on  his  mere  statement  that 
it  IS  lost,  misplaced,  or  destroyed,  where  he 
further  testifies  th^t  only  the  day  before  he 
destroyed  a  number  of  letters  and  papers,  bat 
has  made  no  special  search  for  the  one  in 
<iaestion. 

Appeal  from  Criminal  Court;  JefCerson 
County;   S.  L.  Weaver,  Judge. 

"To  be  officially  reported." 

Prosecution  of  John  William  Tagert  for 
Incest  From  a  Judgment  of  conviction,  de- 
fendant appeals.    Reversed. 

The  evidence  on  the  trial  showed  that  the 
defendant,  Tagert,  married  the  mother  of 
the  woman,  Maud  Alice  Freeland,  with  whom 
he  is  alleged  to  have  committed  the  incest, 
and  that  by  said  marriage  be  had  one  child, 
living  at  the  time  of  the  death  of  bis  wife 
and  at  the  time  the  offense  was  alleged  to 
have  been  committed.  The  state  Introduced 
a  witness  Dida  Baker,  who  testified  that 
She  was  a  practicing  physician  In  the  city 
of  Birmingham,  that  defendant  brought 
Maud  Alice  Freeland  to  her  for  treatment 
and  that  she  told  defmdant  that  Maud  Alice 
Freeland  was  pregnant  The  solicitor  then 
asked  the  question:  "State  what  was  the 
manner  of  the  defendant  when  you  told  him 
of  the  girl's  condition — ^whether  he  showed 
surprise  or  anger."  The  defendant  objected, 
the  court  overruled  the  objection,  and  the 
defendant  duly  excepted.  The  witness  then 
suswered:  "Mr.  Tagert  showed  no  signs  of 
anger  or  surprise,  but  was  the  coolest  man 
I  ever  saw  under  like  circumstances,  and  I 
have  seen  several  parents  under  like  dream- 


stances."  The  defendant  objected  to  the 
answer  and  moved  to  exclude  It  The  court 
overruled  the  objection,  and  the  defoidant 
duly  excepted.  The  state  introduced  a  wit- 
ness, Willie  OrifiOn,  who  testified  as  follows : 
"I  am  a  prisoner  confined  in  the  Jefferson 
county  Jail,  and  was  such  prisoner  during 
the  summer  of  1904.  I  am  acquainted  with 
Mr.  Tagert  and  Miss  Maud  Alice  Freeland. 
I  remember  on  one  occasion  that  Mr.  Tagert 
threw  out  through  the  bars  of  the  jail  to  me 
in  the  Jailyard  bdow  a  shirt  to  be  laundried 
by  me,  and  said  to  me  that  I  would  find  a 
note  in  the  pocket  of  the  shirt  I  looked 
in  the  pocket  and  found  a  note,  which  has 
since  been  lost  misplaced,  or  destroyed, 
though  I  cannot  say  when  it  was  lost,  mis- 
placed, or  destroyed,  nor  just  where  it  was 
kept  by  me.  I  had  a  whole  lot  of  letters  or 
notes  that  were  upstairs  In  the  Jail  with  me, 
and  a  lot  of  them  were  thrown  out  and  de- 
stroyed only  yesterday,  but  I  have  not  made 
any  special  search  for  this  note."  The  solic- 
itor then  asked  the  question:  "What  did 
this  note  say?"  The  defendant  objected  to 
the  question,  the  court  overruled  the  objec- 
tion, and  the  defendant  duly  excepted.  The 
State's  witness,  Daisy  Hill,  testified  that  she 
kept  house  for  defendant  about  10  days  in 
April,  1904 ;  that  defendant  worked  at  night 
and  Slept  In  the  daytime ;  that  on  one  occa- 
sion. In  fhe  morning,  Maud  Alice  Freeland 
complained  of  a  headache  and  went  into  de- 
fendant's room,  the  room  being  darkened, 
and  remained  in  there  for  several  hours; 
that  witness  did  not  know  of  any  impr(q>er 
acts  during  her  stay  In  the  room  with  de- 
fendant The  defendant  then  asked  the 
witness  the  following  question :  "Do  yon 
not  know  that  persons  suff^ng  from  head- 
ache frequently  lie  down  In  darkened  rooms 
for  relief  from  headache?"  The  state  object- 
ed to  the  question,  which  objection  was  sus- 
tained by  the  court ;  the  defendant  reserving 
an  exception  to  the  court's  ruling.  There 
was  other  evidence  introduced  by  the  state 
tending  to  show  sexual  commerce  l)etween 
the  defendant  and  Maud  Alice  Freeland. 
When  the  state  rested  its  case,  the  defend- 
ant did  not  ofTer  any  testimony,  but  made 
the  following  motions:  (1)  "The  defendant 
moves  the  court  to  exclude  all  evidence  of- 
fered by  the  state  upon  the  trial."  (  2  )  "The 
defendant  moves  the  court  to  discharge  the 
defendant  from  further  custody."  Both  of 
these  motions  were  overruled  by  the  court, 
to  which  the  defendant  duly  excepted. 

Dill  &  Allen,  for  appellant  Massey  Wil- 
son, Atty.  Gen.,  for  the  State. 

TYSON,  J.  "Incest"  says  Mr.  Bishop, 
"where  the  statutes  have  not  modified  its 
meaning,  is  sexual  commerce,  either  habitual 
or  in  a  single  instance,  and  either  under  a 
form  of  marriage  or  without  it  l>etweeu 
persons  too  nearly  related  in  consanguinity 
or  affinity  to  be    entitled    to    Intermarry." 
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Bishop  on  Statutory  Crimes,  {  727.  Section 
4889  of  the  Criminal  Code  of  1896  reads  as 
follows :  "If  any  man  or  woman,  being  with- 
in the  degrees  of  consanguinity  or  relation- 
ship within  which  marriages  are  declared  by 
law  to  be  incestuous  and  void,  and  knowing 
of  such  consanguinity  or  'relationship,  in- 
termarry, or  have  sexual  Intercourse  to- 
gether, or  live  together  in  adultery,  each  of 
them  must,  on  conviction,  be  imprisoned  In 
the  penitentiary  for  not  less  than  one,  nor 
more  than  seven  years."  The  degrees  of 
consanguinily  or  relationship  within  which 
marriages  are  declared  Incestuous  are  fixed 
by  section  2837  of  the  Civil  Code  of  1896. 
One  of  these  degrees  is,  as  known  In  common 
parlance,  that  of  stepfather  and  stepdaugh- 
ter. The  language  is  that  "no  man  shall 
marry  the  daughter  of  his  wife." 

It  cannot  be  seriously  doubted  that  the 
relation  of  consanguinity  or  affinity  between 
the  parties  must  exist  at  the  time  the  act  of 
intermarrying  or  sexual  intercourse  occurs. 
If  the  relationship,  previous  to  the  time 
when  the  act  of  marrying  or  sexual  com- 
merce takes  place,  has  ceased  to  exist,  then 
the  act  of  intermarrying  or  sexual  inter- 
course is  not  incestuous,  however  offensive 
It  may  appear  to  good  morals,  or  punishable 
as  a  crime  under  other  criminal  statutes. 
In  the  present  case,  it  appears  that  at  the 
time  of  the  sexual  act  or  acts  between  the 
defendant  and  the  woman,  Maud  Freeland, 
the  mother  of  Maud  was  dead;  that  at  the 
date  of  her  death  she  was  the  wife  of  de- 
fendant, and  left  surviving  her  a  child  or 
children,  issue  of  their  marriage,  who  are 
now  living.  The  point  is  made  that  upon 
the  death  of  the  wife  and  mother  the  rela- 
tion of  affinity  between  defendant  and  Maud 
was  dissolved.  It  must  be  admitted  that 
the  case  of  Johnson  v.  State,  20  Tex.  App. 
609,  54  Am.  Rep.  535,  which  arose  under 
statutes  very  similar  to  ours,  fully  sustains 
the  contention.  In  that  case,  as  here,  it 
appeared  that  Issue  of  the  marriage  sur- 
vived the  wife  and  were  living  at  the  time 
the  sexual  Intercourse  was  had  between  the 
stepfather  and  his  stepdaughter;  but  the 
court  either  overlooked  this  fact  or  regard- 
ed It  as  of  no  Importance.  Since  the  de- 
cision of  Mounson  v.  West,  1  Leonard,  88,  by 
the  court  of  common  pleas  of  England  during 
the  reign  of  Elizabeth,  It  has  been  regarded 


as  settled  by  some  of  the  ablest  courts  in 
this  country  that  after  the  death  of  the  wife 
living  issue  of  the  marriage  continues  the 
affinity  between  the  husband  and  her  blood 
relatlcms.  Jaques  ▼.  Commonwealth,  10  Grat 
690;  Dearmond  v.  Dearmond,  10  Ind.  191; 
Bigelow  V.  Sprague,  140  Mass.  425,  6  N.  E. 
144.  See,  also,  cases  collected  In  note  to 
Chlnn  V.  State,  11  L.  B.  A.  630.  This  princi- 
ple was  recognized  by  this  court  in  Pegues 
V.  Baker,  110  Ala.  251,  254,  17  South.  94S. 

It  must  be  now  regarded  as  finally  settled 
by  this  court  that  a  witness  may  testify  that 
the  accused  appeared  to  be  angry  or  sur- 
prised. Hainsworth  v.  State,  136  Ala.  13, 
34  South.  203;  Thornton  v.  State,  118  Ala. 
43,  21  South.  356,  59  Am.  St  B^.  97.  It 
Is  true  this  is  an  affirmative  statement  by 
the  witness  of  the  facial  expression  of  the 
accused  as  It  appeared  to  him,  but  there  is 
no  good  reason  why  the  negative  of  the  prop- 
osition may  not  be  testified  to,  when  the 
circumstances  are  such  as  would  naturally 
produce  anger  or  surprise,  and  no  sign  or  in- 
dication of  either  Is  shown  by  the  accused. 
The  question  propoimded  to  Dr.  Baket,  under 
the  circumstances  shown  by  him,  was  com- 
petent So,  also,  was  that  portion  of  his 
answer  resx>onsive  to  the  question  competent 
and  legal.  If  it  be  conceded  that  the  other 
part  of  his  answer,  which  was  not  respon- 
sive to  the  question,  was  incompetent,  the 
motion  to  exclude  the  whole  of  his  answer 
was  not  the  proper  way  to  eliminate  it  Da- 
vis  V.   State.   131   Ala.   10,   81   Sooth.  560. 

The  objection  to  the  question  pn^tonnded 
to  witness  Griffin,  calling  for  the  contents 
of  the  note,  on  the  ground  that  Its.  loss  or 
absence  had  not  been  sufficiently  proven  or 
accounted  for  to  allow  secondary  evidence 
of  its  contraits,  should  have  been  sustained. 
Non  constat  this  paper  was  not  among  those 
that  bad  been  destroyed  by  the  witness;  no 
search  being  made  for  it  among  those  not 
destroyed.  There  is  no  merit  in  the  other 
objections    to   this    testimony. 

The  question  to  Mrs.  Hill,  to  which  objec- 
tion was  sustained,  was  clearly  not  compe- 
tent 

Beversed  and  remanded. 

McCLELLAN,  C.  X,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 
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JEFFERSON     COUNTY     8AV.     BANE     T. 
HENDBIX. 

{gnprerae  Court  of  Alabama.    April  6,  1905.) 

L  Baitkb — Receift  or  Checks  fob  Collec- 
•nojt — ^Rkl&tioit     Brwxen     Holder     aitd 

BaHK — LlABIIJTT  OF  BAKK. 

A  bank  which  receives  a  check  for  oollec- 
don,  and  enters  the  value  of  it  as  a  deposit 
credit  to  the  owner.  Is  an  agent  for  collection, 
and  if  the  collection  is  made  the  relation  of 
banker  and  depositor  is  consummated,  and  if  the 
bank  fails  to  collect  through  its  own  fault  it  ia 
liable  for  the  resulting  damages. 

lEd.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Banks  and  Banking,  S  M7.] 

2.  Same — Acnoira  to  Enfobce  Liabixht. 

The  liability  of  a  bank  negligently  failing 
to  collect  a  check  received  for  collection  is  en- 
forceable in  assumpsit  for  breach  of  its  implied 
nndertaking  to  use  diligence  in  making  the  col- 
lection, or  in  case  for  damages  resulting  from 
neglig^oe  In  the  performance  of  duties  Im- 
pooed  by  law. 

8.  Same — ^EiriEirc  or  Liabiiutt. 

The  amount  of  the  recovery  in  an  action 
against  a  bank  for  its  negligent  failure  to  col- 
lect a  check  received  for  collection  is  not  neces- 
sarily the  amount  of  the  check,  for  the  owner 
may  secure  all  or  a  part  of  the  debt  for  which 
the  dieck  was  given,  as  by  subsequent  voluntary 
or  enforced  payment  by  the  drawee  bank  whos 
Bolvent,  or  by  dividends  when  insolvent. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Banks  and  Banking,  ;{  649^^92.] 

4.  Same — Actiojf   res    Failttbe   to    Coixeot 
Check — Cokfiaint. 

A  complaint  in  an  action  against  a  bank 
negligently  failing  to  collect  a  check  received 
for  collection  which  sets  up  the  common  counts 
is  fatally  bad. 

5.  Same. 

A  complaint  which  alleges  a  deposit  by  the 
owner  of  the  check  of  the  amount  sued  for,  and 
that  he  demanded  of  the  bank  payment  of  the 
■ame^  ia  bad  on  demurrer. 

6.  Same. 

A  complaint  which  allies  that  plaintiff 
deposited  with  the  bank  a  check  for  collection, 
that  the  bank  agreed  to  use  good  faith  in  the 
selection  of  snbagents  for  collection,  that  the 
bank  sent  the  cbedc  for  collection  to  the  drawee 
bank,  which  suspended  vrlthout  payiog,  and 
that  defendant  tank  by  proper  agency  could 
have  collected  the  check,  Is  bad  on  demurrer, 
for  failing  to  allege  that  plaintiff  suffered  dam- 
ages from  the  failure  to  collect. 

7.  Same. 

A  complaint  which  alleges  a  deposit  of  the 
diei±  for  collection;  that  the  check  was  pre- 
sented by  the  bank,  but  was  dishonored,  of 
whidi  dishonor  the  bank  failed  to  give  plaintiff 
any  notice  until  nine  days  later,  when  it  mail- 
ed him  a  notice  which  he  received  two  days 
later,  at  which  time  the  drawee  bank  had  failed ; 
and  that  because  of  want  of  timely  notice  plain- 
tiff was  deprived  of  an  opportunity  to  collect 
the  dieck — is  bad  on  demurrer,  for  failing  to 
allege  that  plaintiff  suffered  damages  from  the 
failnre  to  collect 

&  Samk-^Recoxft  or  Check  fob  Cou-ectioit 

— ^NBOUGEirOB. 

It  Is  prima  fade  n^llgence  In  a  bank  re- 
ceiving a  check  for  collection  to  send  It  to  the 
drawee  bank  for  payment,  especially  when  the 
paper  Is  a  cashier's  check. 


9.  Sams — ^Notice  or  Dishonob. 

It  ia  the  duty  of  a  collecting  bank  to  give 
tlie  depositor  notice  of  the  dishonor  of  a  che<^ 
deposited  with  H  for  collection. 


Appeal  from  Caty  Court  of  Birmingham; 
Gbas.  A.  Senn,  Judge. 

Action  by  J.  C.  Hendrix  against  the  Jeffer- 
son Counl7  Savings  Bank.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  complaint  conslBted  of  eight  counts, 
the  first  four  being  the  common  counts.  Tbe 
fifth  count  alleged  a  deposit  of  the  amount 
sued  for  by  plaintiff  with  the  defendant,  and 
that  "plalntur  demanded  of  defendant  tbe 
payment  of  said  sum,"  whlcb  was  refused. 
The  sixth  count  alleged  that  plaintiff  deposit- 
ed a  check  with  the  defendant  for  collection, 
that  the  check  had  been  collected,  that 
"plaintiff  bad  demanded  of  tbe  defendant 
the  payment  of  said  sum  of  money,"  and  that 
defendant  refused  to  pay  same.  The  seventh 
count  allegred  a  deposit  by  plaintiff  with  the 
defendant  for  collection  of  a  check  for  |1,100, 
"drawn  by  Burgess  Little,  the  cashier  of  the 
Shelby  County  Bank  of  Montevallo,  Ala.,  up- 
on said  Shelby  County  Bank" ;  that  defendant 
agreed  to  use  "good  faith  and  due  care  In 
the  selection  of  subagents  or  subagencles  for 
the  collection  of  said  check" ;  that  defendant 
sent  said  check  for  collection  "direct  to  said 
Shelby  County  Bank,"  which  suspended  with- 
out paying  same ;  that  defendant  "by  the  pro- 
per agency  could  easily  hare  collected  said 
check";  and  that  defendant  has  refused  to 
pay  plaintiff  the  amount  of  the  check,  al- 
though requested  to  do  so.  Defendant  de- 
murred to  this  count  on  the  following 
grounds:  (2)  For  that  tbe  count  did  not 
show  a  breach  of  defendant's  agreement; 
(3,  4,  and  6)  for  that  no  Injury  to  plaintiff 
because  of  defendant's  breach  was  shown; 
(6)'  for  that  It  did  not  appear  that  def«idant 
was  guilty  of  any  negligence  In  tbe  perform- 
ance of  its  agreement;  (7)  for  that  It  did  not 
appear  that  the  sum  claimed  was  payable  on 
request ;  (9  and  10)  for  that  said  count  was 
In  form  an  action  of  debt,  whereas  tbe  al- 
legations showed  a  right  In  assumpsit  for  tbe 
recovery  of  damages.  Said  demurrer  was 
overruled  by  the  court  The  eighth  count  al- 
leged a  deposit  of  a  check  for  collection  on 
May  18,  1901,  in  substance  the  same  as  the 
seventh  count;  that  "said  check  was  pres- 
ented by  defendant  on  May  16,  1901,  but  was 
dishonored,  of  which  dishonor  defendant  fail- 
ed to  give  plaintiff  any  notice  until  May  24, 
1901,  by  that  day  mailing  a  letter  to  him,  giv- 
ing him  notice  whlcb  did  not  reach  him  until 
May  26,  1901,  at  which  time  said  bank  had 
faUed";  that  after  plaintiff  had  such  notice 
it  was  too  late  to  collect  said  check,  and  that 
by  want  of  timely  notice  plaintiff  was  depriv- 
ed of  an  opportunity  to  collect  the  check, 
wlilch  be  could  have  done  If  such  notice  had 
been  given ;  and  that  defendant  subsequently 
refused  to  pay  the  sum  named  on  plaintiff's 
request  Defendant  demurred  to  the  eighth 
coimt  on  tbe  grounds:  (2)  That  It  did  not 
show  that  defendant  had  broken  Its  agree- 
ment; (3,  4t  and  5)  that  It  did  not  appear 
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tbat  plaintiff  waa  Injured  bj  defendant's 
breach ;  (6)  that  It  did  not  show  that  defend- 
ant was  guilty  of  any  negligence  tn  perform- 
ing its  contract;  (7)  that  It  did  not  appear 
that  the  sum  claimed  was  payable  on  request ; 
(9  and  10)  that  the  form  of  action  was  In 
debt.  Instead  of  an  assumpsit;  (11)  that  It 
did  not  appear  that  defendant  owed  plaintiff 
the  duty  to  give  notice  of  dishonor  other  than 
was  given;  (12)  that  It  did  not  appear  that 
any  damage  resulted  to  plaintiff  from  de- 
fendant's failure.  8ald  demurrer  was  over- 
ruled by  the  court 

Rudolph    &    Huddleston,    for    appellant 
Oabaniss  &  Weakley,  for  appellee. 

McGLELLAN,  C.  J.  Neither  the  deposit 
of  a  check  with  a  bank  for  collection,  nor 
the  entry  on  its  books  of  the  amount  of  the 
check  as  a  deposit  of  money  In  favor  of  the 
owner  of  the  check,  nor  yet  the  negligence 
of  such  bank  in  and  about  the  collection  of 
the  check  from  the  drawee  bank,  whereby 
there  la  a  failure  to  collect  it  nor  all  these 
facts  combined,  makes  such  check  the  proper- 
ty of  the  collecting  bank,  nor  the  owner  of  the 
check  a  depositor  of  the  money  entered  to 
his  credit  in  such  sense  as  gives  him  a  right 
of  action  for  money  had  and  received,  or 
otherwise,  for  the  amount  of  the  face  of  the 
check  as  money  due  him  from  the  bank.  A 
bank  which  receives  a  check  for  collection, 
and  enters  the  face  value  of  it  as  a  deposit 
credit  to  its  owner,  becomes  the  agent  of  the 
owner  to  collect  it  If  the  collection  is  made, 
the  relation  of  depositor  and  banker  is  con- 
summated. If  the  collection  Is  not  made, 
the  bank's  right  to  charge  off  the  deposit 
arises.  If  the  bank  fails  to  collect  the  check 
through  fault  of  its  own,  it  is  liable  to  the 
bolder  for  all  damages  sustained  by  him 
through  such  failure;  and  this  liability  may 
be  enforced  by  an  action  of  assumpsit  sound- 
ing damages  for  a  breach  of  the  bank's  im- 
plied undertaking  to  use  due  care  and  dili- 
gence to  collect  the  check,  or  by  an  action  in 
case  for  damages  resulting  from  negligence 
of  the  duties  in  respect  of  collection  imposed 
upon  it  by  law  upon  the  fact  of  its  receiv- 
ing the  check  for  collection.  But  the  dam- 
ages recoverable  are  by  no  means  necessa- 
rily the  amount  of  the  check.  It  by  no  means 
follows  from  the  negligent  failure  of  the 
bank  to  collect  the  check,  or  its  negligent 
failure  to  give  the  owner  timely  notice  of 
the  dishonor  of  the  paper,  whereby  he  is 
denied  fruitful  opportunity  to  collect  it  him- 
self, that  the  owner  loses  the  demand  for 
which  the  check  was  given,  or  even  any  part 
of  it  To  the  contrary,  it  is  frequently,  If 
not  generally,  true  that  the  owner  of  the 
paper  secures  some  part  or  all  of  the  debt  for 
which  it  was  given  in  some  other  way,  as 
by  subsequent  voluntary  payment  by  or  suit 
against  the  drawee  bank  when  it  is  solvent 
or  by  dividends  upon  Its  being  wound  up  as 
an  insolvent  concern.  It  will,  therefore,  not 
suffice  for  the  owner  to  hale  the  collector 


bank  Into  court  and  implead  that  "you 
took  this  check  to  collect  it  You  did  not  do 
your  duty  In  that  regard,  and  of  consequence 
the  check  waa  not  collected.  Therefore  the 
check  is  yours,  and  the  amount  of  it  In  mon- 
ey is  mine,  and  in  your  hands  for  me,  and 
you  must  pay  me  tbat  amount"  It  does  not 
follow  from  the  facts  the  owner  thus  puts 
forward  that  the  bank  is  liable  to  the  ex- 
tent he  seeks  to  hold  It  or  to  any  extent  in 
fact  The  mere  failure  of  collection  of  the 
check  does  not  demonstrate  the  loss  to  the 
owner  of  the  demand  for  which  it  was  given, 
or  any  part  of  such  demand.  The  owner 
should  say  to  the  bank :  "You  took*  this  check 
for  collection.  Certain  duties  were  thereby 
devolved  upon  yon  In  respect  of  efforts  to 
collect,  or  in  respect  of  notice  to  me  of  its  dis- 
honor. Yon  failed  to  perform  those  duties. 
From  such  failure  resulted  the  nonpayment 
of  the  check.  Because  of  its  nonpayment  I 
have  suffered  damages  in  the  sum  of  so  many 
dollars.  For  these  damages  you  are  liable 
to  me,  and  must  account  in  this  action."  In 
other  words,  a  complaint  in  the  common 
counts,  or  for  money  deposited,  or  for  the 
amount  of  the  che<^,  averring  the  bank's 
unwarranted  failure  to  collect  it  or  negligence 
operating  to  deprive  the  owner  of  opportunity 
to  collect  It — averments  which.  If  proved,  and 
this  theory  of  liability  were  sound,  would 
entitle  the  plaintiff  to  recover  the  full  face 
value  of  the  check,  though  his  demand  may 
have  been  satisfied  tn  whole  or  in  part  from 
other  sources,  though  he  had  suffered  no  dam- 
ages or  only  nominal  damages  from  the  de- 
fendant's derelictions — would  either  not  by 
intendment  or  expressly,  present  the  facta 
of  this  case  (which  is  true  of  the  common 
counts  and  of  special  counts  5  and  6)  or  claim 
a  recovery  of  the  facts  of  this  case  upon  an  in- 
admissible theory  and  in  an  amount  which 
those  facts  do  not  Justify  (which  is  true  of 
counts  7  and  8).  Hence  it  is  that  we  deem 
it  unnecessary  to  discuss  rulings  below  bear- 
ing upon  the  first  six  counts  of  the  complaint 
None  of  them  is  supported  by  the  evidence 
Hence  it  is,  also,  that  we  hold  that  the  de- 
murrers to  counts  7  and  8  should  have  been 
sustained.  These  counts  not  only  claim  a 
sum  of  money,  to  wit  the  amount  of  the 
check,  which  the  plaintiff  by  their  averments 
is  not  shown  to  be  entitled  to ;  but  they  are 
so  wanting  in  averments  of  damages  suffered 
by  plaintiff  as  to  state  no  cause  of  action. 
It  will  not  do  to  say  that  they  aver  facts 
which  warrant  a  recovery  of  damages,  and 
that  they  are  not  rendered  bad  by  the  form 
and  amount  of  the  claim  they  make,  because, 
if  they  are  held  good  agalnat  the  demurrer, 
a  recovery  would  follow  proof  of  their  aver- 
ments, though  no  proof  of  damages  should  be 
made,  dince  neither  of  them  contain  any  al- 
legations that  plaintiff  has  suffered  any 
damages  from  defendant's  failure  to  collect 
the  check ;  non  constat  but  that  bis  demand 
has  been  otherwise  paid,  as  above  suggested. 
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and  non  constat  bat  that,  though  not 
paid,  the  demand  la  collectible  In  whole 
or  in  part  out  of  the  asaets  of  the  drawee 
bank.  Bank  of  Mobile  v.  Hngglns,  8  Ala. 
a06;  Morris  t.  Eufaula  National  Bank,  108 
Ala.  383,  18  South.  11;  Sahlien  y.  Bank,  90 
Tenn.  227,  16  S.  W.  873;  Fanner's  Bank  & 
Trust  Co.  V.  Newland,  9"  Xy.  464, 31  S.  W.  88 ; 
Zane  on  Banks  &  Banking,  i  184. 

The  different  doctrine  which  prevails  where 
a  creditor  receives  the  check  of  his  debtor 
to  pay  the  debt  may  be  referable  to  the  dis- 
tinctive consideration  that  In  such  case  the 
creditor,  being  the  payee  la  the  check  or  un- 
qualified Indorser,  is  the  legal  holder  and 
owner  of  it  for  the  purpose  of  realizing  upon 
It  and  applying  Its  proceeds  to  his  own  debt ; 
and  upon  this  theory  the  case  of  Watt  v.  Gans 
&  Co.,  114  Ala.  264,  21  South.  1011,  62  Am.  St 
Bep.  99,  Is  not  opposed  to  the  views  above 
expressed.  Abstractly,  and  prima  facie  at 
least.  It  Is  negligence  in  a  collecting  bank  to 
send  tbe  check  to  be  collected  by  mall  or  other- 
wise directly  to  the  drawee  bank  for  pay- 
ment, especially  when  the  paper  is  a  cashier's 
check ;  1.  e.,  drawn  officially  by  the  cashier 
of  the  drawee  bank.  Of  course,  it  is  the  duty 
of  a  collecting  bank  to  give  tbe  depositor 
prompt  notice  of  the  dishonor  of  a  cbedc  de- 
posited for  collection. 

Beveraed  and  remanded. 

HABAIiSON,  DOWDBLL,  and  DBNSON, 
JJ.,  concur. 


GAIiBII/Ei,  License  Inspector,  t.  BRDRIOH 
BROS.  &  MABX. 

(Supreme  Court  of  Alabama.    May  18,  1906.) 

1.  MnnlCIFAI.     COBPOKATIONS— POWKBB. 

A  municipal  corporation  has  only  such 
powers  as  are  expressly  conferred  by  its  charter 
or  by  some  other  legislative  enactment,  or 
whidi  are  necessarily  implied  from  the  general 
objects  and  punioees  of  the  municipality. 

[Bd.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Manicipal  Corporations,  §S  148,  l^.J 

2.  Same — Power  to  Tax. 

Power  of  a  municipality  to  tax  is  never 
implied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Coit.  Dig.  Municipal  Corporations,  {  2010.] 
8.  LicKNSE — Extent. 

In  general,  when  a  license  to  conduct  a 
genotU  business  has  been  exacted  and  paid  to 
a  mnnidpality,  another  license  cannot  be  re- 
hired and  collected  for  tbe  doing  of  a  par- 
ticular act  or  series  of  acts  constituting  an  in- 
tegral part  of  such  business. 

4.  IRTOXICATIRO     LiQUOBS— SALE— LiCEHBI)— 
MORICIFAL     CBABTICB— CONSTBUCTION. 

Birmingham  City  Charter  (Acts  1898-99, 
VP.  1407.  1418)  i  25,  par.  6,  and  sections  34, 
36,  fiant  to  the  municipality  full  power  to 
license,  regulate,  or  restrain  the  sale  of  spiritu- 
ous, vinous,  or  malt  liquors,  and  declares  that 
the  power  to  license,  so  conferred,  may  be  used 
in  the  exercise  of  the  police  iMwers,  as  well 
as  for  the  purpose  of  raising  revenue,  and  tliat 
any  person  dealing  in  two  or  more  of  the 
articles  so  to  be  regulated,  or  engaging  in  two 
or  more  of  the  businesses,  etc.,  for  which  a 
license  may  be  required  for  each,  shall   take 


out  a  license  for  each  line  of  business.  Held, 
that  soch  provision  authorized  the  cit^  to  pas» 
an  ordinance  imposing  a  license  tax  of  $300  on 
persons  selling  beer  at  wholesale  apart  from 
other  liquors,  and  a  separate  and  furuier  tax  ot 
$400  on  a  wholesale  dealer  in  spirituous,  vinous, 
or  malt  liquors,  not  including  beer. 
McClellan,  0.  J.,  dissenting. 

Appeal  from  City  Court  of  Birmingham; 
Cha&  W.  Ferguson,  Judge. 

"To  be  (^cially  reported." 

Action  by  Erdrlcb  Bros.  &  Marx  against 
A.  A.  Oamblll,  as  license  inspector  of  tbe- 
city  of  Birmingham,  to  recover  a  license  tax 
which  they  had  been  forced  to  pay  imder 
an  ordinance  of  the  city  for  the  sale  of 
lager  beer  at  wholesale.  A  Judgment  was 
rendered  in  favor  of  plaintiffs,  and  defend- 
ant appeals.    Reversed. 

B.  D.  Smith,  for  appellant  Richard  H. 
Fries,  for  appellees. 

DOWDEIiL,  J.  This  Is  a  suit  brought  by 
the  appellees  to  recover  back  a  license  tax 
which  they  were  forced  to  pay  under  an  or- 
dinance of  the  city  of  Birmingham  for  sell- 
ing lager  beer  at  wholesale.  The  trial  was 
had  by  tbe  court  below  on  an  agreed  state- 
ment of  facts,  and  a  judgment  was  rendered 
in  favor  of  tbe  plaintiffs,  from  which  the 
present  appeal  is  prosecuted. 

The  question  presented  in  this  case  is 
whether  or  not  the  municipality  of  the  city 
of  Birmingham,  under  its  charter,  has  the 
power  and  authority  to  segregate  lager  beer 
from  spirituous,  vinous,  or  malt  liquors,  in 
prescribing  and  fixing  license  "for  the  busi- 
nesses, occupations  and  professions  in  the 
city  of  Birmingham,"  and  require  a  separate 
license  for  selling  beer  by  the  wholesale. 
In  the  statement  of  the  facts  on  which  tbe 
case  was  tried,  the  ordinance,  in  so  far  as 
It  pertains  to  the  question,  is  set  out  a» 
follows : 

"Annual  License  Ordinance. 

"An  ordinance  to  prescribe  and  fix  license 
tor  the  businesses,  occupations  and  pro- 
fessions in  the  city  of  Birmingham,  Ala- 
bama, for  the  year  1903. 
"Section  1.  Be  It  ordained  by  tbe  mayor 
and  aldermen  of  Birmingham  that  the  follow- 
ing be  and  is  hereby  declared  to  be  the  sched- 
ule of  license  for  the  year  1903,  for  the  divers 
businesses,  occupations,  vocations,  and  pro- 
fessions engaged  in  or  carried  on  In  the  city 
of  Birmingham,  Alabama,  and  each  and 
every  person,  firm,  company  or  corporatlOD 
engaging  in  any  of  the  businesses,  vocations, 
occupations  or  professions  herein  enumerat- 
ed, shall  pay  for  and  take  oat  such  license 
and  in  such  sums  as  are  herein  provided, 
to  wit:  •  •  •  (40)  Brewer.  Each  per- 
son, firm  or  corporation,  brewer,  brewery, 
or  agency  for  brewery,  selling  beer  by  whole- 
sale not  including  liquors,  $300.00  *  *  * 
(230)  Liquors.  Each  wholesale  dealer  la 
spirituous,  vinoas  or  malt,  any  or  all,  not  in- 
cluding beer,  $400.0a" 
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The  provisions  of  the  charter  of  the  city 
of  Birmingham  (Acts  189&-89,  p.  1391),  In 
fio  far  as  pertinent  here,  are  as  follows : 

"Sec.  2S.  Be  It  further  enacted,  that  the 
said  board  of  mayor  and  aldermen  shall 
have  full  power  and  authority:  •  •  • 
(6)  To  license,  tax,  regnlate  and  restrain 
•  •  •  the  selling,  retailing,  wholesaling, 
or  giving  away  of  vinous,  malt,  spirituous 
or  intoxicating  liquors;  and  to  close  houses 
and  places  for  the  sale  of  intoxicating  liquors 
when,  in  the  opinion  of  the  board,  the  public 
safety  and  peace  may  require  it;  and  to 
authorize  the  mayor,  by  proclamation,  to 
cause  houses  and  places  for  the  sale  of  In- 
toxicating liquors  to  be  closed  for  a  period 
of  not  longer  than  the  next  regular  meeting 
of  the  board,  whenever.  In  his  opinion,  the 
public  peace  and  safety  may  require  it,  and 
the  board  shall  have  power  to  revoke  and 
cancel  any  license  issued  for  the  sale  of 
spirituous,  vinous  or  malt  liquors,  or  the 
license  of  any  house  or  place  of  public  enter- 
tainment, when,  in  the  opinion  of  the  board, 
the  public  safety,  peace,  good  order  or  de- 
cency may  require.  •  •  •  (84)  That  the 
board  of  mayor  and  aldermen  shall  have 
the  power  to  license,  tax,  regulate  or  stop 
subh  exhibitions,  business,  vocations,  occupa- 
tions or  professions  as  are  now  licensed  by 
the  state,  as  well  as  other  exhibitions,  busi- 
ness, vocations,  occupations  or  professions 
which  are  now  or  which  may  hereafter  be 
engaged  in  or  carried  on  in  said  city.  In 
such  sums  as  the  board  may  fix,  and  to  pun- 
ish all  persons  who  do  business  in  said  dty 
without  having  taken  out  license  required 
by  laws  and  ordinances,  and  to  impose  and 
collect  such  licenses;  but  said  dty  shall  not 
license  any  business,  exhibitions,  professions, 
vocation  or  occupation,  the  engaging  or  carry- 
ing on  of  which  Is  forbidden  by  state  laws. 
The  power  to  Ucente  tn  this  charter  conferred 
may  te  used  in  the  eieercise  of  the  police 
powers,  at  well  at  for  the  purpote  of  raUina 
revenue,  one  or  both."    (Italics  are  ours.) 

"Sec.  86.  Be  It  further  enacted,  that  any 
person  dealing  In  two  or  more  of  the  articles 
or  engaging  in  two  o^  more  of  the  businesses, 
vocations,  callings  or  professions  for  which 
a  license  is  or  may  be  required  for  each, 
snch  person  shall  pay  for  and  take  out  a 
license  for  each  line  of  business,  vocation, 
calling  or  profession." 

In  the  discussion  of  the  question  preseated 
it  may  be  well  here  to  state  that  it  is  a  well- 
settled  rule  of  law  that  a  municipal  corpora- 
tion has  only  such  powers  as  are  expressly 
confored  by  its  chart»'  or  by  some  other  leg- 
islative enactment,  or  which  are  necessarily 
implied  from  the  general  objects  and  purposes 
of  the  municipality,  or  implied  from  some 
other  power  expressly  granted  by  the  Legis- 
lature. It  may  be,  also,  stated  that  the  pow- 
er to  tax  Is  never  implied  in  this  state,  and, 
further,  that  as  a  general  rule,  when  a  li- 
cense to  do  a  general  business  has  been  ex- 


acted and  paid,  another  license  cannot  be 
required  and  collected  for  the  doing  of  a 
partlcolar  act  or  series  of  acts  constituting 
an  integral  part  of  such  general  business. 
So,  beer  being  a  malt  liquor,  a  license  to  sell 
malt  liquors  generally  would  give  the  right 
to  sell  beer,  as  well  as  ale,  pcH-ter,  and  the 
like.  The  solntion  of  the  question  here, 
however,  is  to  be  determined  by  the  power 
granted  in  the  charter  of  the  dtj.  It  la  to 
be  remembered  that  we  are  dealing  with  a 
subject-matter  that  is  not  only  within  the 
taxing  power  of  the  state  for  purposes  of 
revenue,  but  is  also  within  the  police  power 
of  the  state  to  license,  regulate,  or  prohibit 
That  the  Leglslatnre  has  the  right  to  li- 
cense, regulate,  restrain,  and  prohibit  the 
sale  of  vinous,  spirituous,  oir  malt  liquors 
in  this  state  is  a  proposition  of  law  not  to 
be  doubted.  The  legislative  power  to  deal 
with  this  subject  is  unlimited  and  unrestrict- 
ed. It  Is  entirely  competent  for  the  Legis- 
lature to  require  a  separate  license  for  the 
sale  of  each  of  the  articles  of  vinous  liquors, 
spirituous  liquors,  and  malt  liquors,  or  to  li- 
cense one  or  more  and  prohibit  the  sale  of  the 
other,  or  to  license  one  kind  of  spirituous  liq- 
vux,  as,  for  instance,  brandy,  and  prohibit 
the  sale  of  another  kind,  such  as  whisky, 
or  to  license  one  kind  of  malt  liquors,  as,  for 
instance,  lager  beer,  and  prohibit  the  sale 
of  another  kind.  Because  of  the  evils  which 
attend  the  business  of  selling  spirituous, 
vinous,  or  malt  liquors,  and  the  well-recog- 
nized danger  there  is  in  the  carrying  on  of 
the  business  to  the  peace  and  good  order  of 
the  community,  the  exercise  of  the  police 
power  of  the  state  becomes  necessary.  The 
very  necessity  for  the  exerdse  of  this  police 
power  in  connection  with  such  business,  for 
the  preservation  of  public  safety,  peace,  and 
grood  order,  as  well  as  for  the  promotion  of 
public  morals,  distinguishes  this  particular 
business  from  that  of  storekeeper  generally. 
For  this  reason,  the  business  of  selling  liq- 
uors is  an  exertion  under  the  general  role, 
above  stated,  that,  when  a  license  to  do  a 
general  business  has  been  exacted  and  paid, 
another  license  cannot  be  required  and  col- 
lected for  the  doing  of  a  particular  act  or 
series  of  acts  constituting  an  integral  part 
of  such  general  business.  No  one  would  for 
a  moment  question  the  power  of  the  state 
to  revoke  at  pleasure  a  license  to  sell  liq- 
uor. So  we  repeat  what  we  have  said 
above  that  in  regulating  the  sale  of  spirit- 
uous, vinous,  or  malt  liquors,  and  in  the  re- 
quirement of  a  license  in  the  doing  of  the 
business,  the  Legislature  has  the  power  to 
segregate  and  require  a  separate  lioHise  for 
each  article.  If  the  Legislature  has  this 
power,  the  right  to  confer  by  grant  in  the 
charter  on  a  municipality  cannot  be  doubted, 
even  though  the  general  statutes  of  the  state 
in  reference  to  licenses  and  the  raising  of  rev- 
enue do  not  do  so.  Ex  parte  Oowert,  92  Ala. 
94, 101,  9  South.  22K. 
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Has  It  been  done  here?  The  charter  grants 
to  the  munldpallty  "fall  power  and  antbor- 
ity**  to  licoue,  regulate,  or  restrain  the  sale 
of  Bpintnoiu,  vlnona,  or  malt  liquors.  By 
this  the  municipality  is  given  the  power  to 
prohibit  the  sale  of  all  these  articles;  and. 
If  all,  why  not  any  one?  The  charter  far- 
ther provides  that  "the  power  to  license  in 
this  charter  conferred,  may  be  used  in  the 
exercise  of  the  police  powers,  as  well  as  for 
the  purpose  of  raising  revenue,  one  or  both." 
Can  it  be  said  that  it  is  not  a  regulation  In 
the  traffic  when  a  different  and  separate  li- 
cense Is  required  for  the  sale  of  separate 
articles  In  a  business,  and  therefore  an  ex- 
ercise of  police  pow»?  We  think  not  And, 
if  an  exercise  of  the  police  powor,  it  is  with- 
in the  grant  of  the  charter,  and  it  is  of  no 
consequence  that  it  also  operates  to  raise 
revenue.  The  charter  further  provides  "that 
any  person  dealing  in  two  or  more  of  the 
articles  or  engaging  in  two  or  more  of  the 
buslneases,  etc.,  for  which  a  license  is  or  may 
be  required  for  each,  such  person  shall  pay 
for  and  take  out  a  license  for  each  line  of 
business,"  etc.  That  a  license  may  be  re- 
quired for  the  sale  of  each  of  the  articles 
of  whisky,  wine,  and  beer,  as  said  before, 
we  think  entirely  within  legislative  compe- 
tency. This  power  Is  granted  In  the  above 
charter  provision. 

Our  oonclusloh  is  that  the  ordinance  in 
question  comes  within  the  power  granted 
by  the  charter,  and  is  valid.  Our  attention 
has  not  been  directed  to  any  decision,  where 
the  same  powers  were  granted  In  the  charter 
as  in  the  present  case,  contrary  to  the  views 
we  have  expressed.  The  cases  cited  in  brief 
of  counsel  apply  to  storekeepers,  or  businesses 
other  than  vendors  of  spirituous,  vinous,  or 
malt  liquors,  and  where  the  purpose  of  the 
tax  is  for  revenue  only,  and  where  the  exer- 
cise of  the  police  power  Is  not  Involved. 
There  is  nothing  In  the  case  of  Mobile  y. 
Craft,  94  Ala.  156,  10  South.  634,  or  In  Mobile 
V.  Richards,  98  Ala.  584,  12  South.  793, 
opposed  to  the  principles  we  have  stated. 
In  the  case  of  City  of  Tuscaloosa  v.  Holcz- 
stein.  134  Ala.  636,  32  South.  1007,  the  charter 
provisions  of  the  rfty  of  Tuscaloosa  were 
different  from  those  of  the  charter  of  the 
dty  of  Birmingham,  and  the  exercise  of  the 
police  power  of  the  municipality  was  not  in 
qaestl(».  In  the  case  of  Bx  parte  Simms 
(Fla.)  25  South.  280,  which  Is  more  like  the 
present  case  than  any  other  that  is  dted, 
the  ordinance  assailed  was  sought  to  be  up- 
held under  the  general  statutes  of  the  state 
ot  Florida.  These  statutes  had  reference  to 
tax  for  the  purpose  of  revenue  only,  and 
were  unlike  the  provisions  of  the  charter 
here,  in  the  powers  conferred  on  the  munici- 
pal!^. From  our  view  of  the  case,  it  fol- 
lows Hiat  the  Judgment  of  the  city  court 
most  be  reversed,  and  a  Judgment  will  be 
here  rendered  in  favor  of  the  appellant,  de- 
fendant in  the  court  below. 

Reversed  and  rendered. 


HABAL80N,  TXSON,  SIMPSON,  AN- 
DERSON, and  DENSON,  JJ.  concur.  Mc- 
CLELLAN.  a  J.,  dissents. 


6RBENHOOD  v.  OREBNHOOD. 
(Supreme  Court  of  Alabama,    May  11,  1905-) 

1.  Equrrr— Adwinistbation  of  Estatb— Rb- 

MOVAL. 

A  person  entitled  to  share  In  the  dls- 
tribntioD  of  an  estate  is  entitled  to  have  the 
estate  administered  in  a  court  of  equity  and  to 
remove  such  administration  from  the  probate 
court  to  the  chancery  court  without  assigning 
any  special  equity  therefor. 

2.  Savb— FOBBION  Assets. 

Where  the  ei^ecutrix  appointed  in  the  state 
of  testator's  domicile  was  also  appointed  ancil- 
lary administratrix  in  another  state,  and  re- 
moved the  assets  there  located  to  the  jurisdic- 
tion of  testator's  domicile  without  settling  an 
account  of  her  ancillary  administration  in  the 
foreign  state,  such  fact  did  not  deprive  the 
chancery  court  of  the  state  of  testator's  domi- 
cile from  proceeding  with  the  further  adminis* 
tration  of  the  entire  assets. 

3.  Samb— Bill  to  Remove. 

The  equity  of  a  bill  to  remove  the  adminis- 
tration of  an  estate  from  the  probate  court  to 
the  court  of  chancery  and  to  compel  the  ex- 
ecutor to  give  bonds  does  not  rest  on  the  peti- 
tioner's right  to  surcharge  or  falsify  a  partial 
settlement  by  such  executor. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thos.  H.  Smith,  Chancellor. 

Bill  by  Esther  Greenhood  against  Helena 
Greenhood  and  others  for  the  removal  of  the 
further  administration  of  the  estate  of  Mor- 
ris Greenhood,  deceased,  to  the  chancery 
court  of  Mobile  county,  and  to  require  the 
executrix  to  give  bond.  From  an  order  over- 
ruling a  demurrer  to  certain  portions  of  the 
bill,  the  above  named  defendant  appeals. 
Affirme^. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
R.  H.  &  N.  R.  Clarke,  for  appelle& 

DENSON,  J.  The  bill  In  this  case  was  filed 
by  Esther  Greenhood,  a  child  of  Morris 
Greenhood,  deceased,  as  one  of  the  legatees 
under  the  will  of  deceased  and  a  distributee 
of  his  estate.  It  was  exhibited  against  Hele- 
na Greenhood  as  an  individual  and  as  ex- 
ecutrix of  the  last  will  and  testament  of  said 
deceased,  and  against  all  the  other  legatees 
and  devisees  imder  said  will  and  distributees 
of  the  estate  of  said  deceased.  The  purpose 
of  the  bill  was  to  have  the  farther  adminis- 
tration of  the  estate  of  Morris  Greenhood, 
deceased,  removed  into  the  chancery  court 
of  Mobile  county,  and  to  require  the  executrix 
to  make  bond.  It  la  the  law  of  this  state  that 
any  person  entitled  to  share  in  the  distribu- 
tion of  an  estate  has  the  right  to  have  the 
estate  administered  in  a  court  of  equity 
without  assigning  any  special  equity  for 
transferring  the  estate  to  such  court  Brom- 
berg  V.  Bates,  98  Ala.  621,  13  South.  557,  and 
authorities  there  cited;  Ligon  v.  Llgon,  105 
Ala.  464,  17  South.  89 ;  Baker  v.  Mitchell,  109 
Ala.  490,  20  South.  40. 
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The  bill  shows  that  Morris  Oreenbood, 
on  the  9th  of  August  1886,  was  a  resident 
citizen  of  Sbubuta,  in  Clarke  county. 
Miss.;  that  he  owned  Talnable  personal 
and  landed  estates  In  Mississippi  and  in 
the  dty  of  Mobile,  Ala. ;  that  on  said  day  be 
made  bis  last  will  and  testament,  In  which  be 
named  Helena  Greenbood  as  executrix,  wltb- 
ont  bond ;  that  after  the  making  of  said  will 
be  moved  to  and  became  an  inhabitant  of  the 
city  of  Mobile,  Ala. ;  that  he  died  In  the  city 
of  Mobile  March  1,  1891,  leaving  said  will 
in  full  force ;  that  on  the  26tb  day  of  March, 
1891,  on  the  application  of  Helena  Greenbood 
the  said  will  was  regularly  admitted  to  pro- 
bate In  the  probate  court  of  Mobile  county, 
Ala.,  and  letters  testamentary  were  issued 
thereon  to  Helena  Greenbood,  without  bond. 
It  further  appears  that  before  the  1st  day 
of  May,  1891,  on  the  application  of  the  said 
Helena  Greenbood,  said  will  was  duly  admit- 
ted to  probate  In  the  chancery  court  of  Clarke 
county.  Miss.,  a  court  of  competent  Jurisdic- 
tion of  such  matters,  and  letters  testamentary 
were  issued  thereon  by  said  court  to  Helena 
Greenbood,  without  bond^  On  the  Ist  day  of 
May,  1892,  the  testatrix  had  converted  all 
of  the  property  of  the  estate  of  ber  testator 
in  tbe  state  of  Mississippi  into  money  and 
transferred  it  to  Mobile  county,  into  tbe  Juris- 
diction of  the  probate  court  of  that  county. 
It  is  averred  that  no  settlement  has  been  made' 
by  said  estate  In  tbe  courts  of  Mlsslsippl.  It 
is  further  averred  in  the  bill  that  tbe  said 
execulrix.  In  violation  of  tbe  terms  of  the 
will  and  of  complainant's  rights  under  the 
will,  has  appropriated  and  is  appropriating 
all  the  estate  of  her  testator  which  she  has 
lawfully  converted  into  money,  as  well  as  all 
tbe  proceeds  of  property  which  she  has  un- 
lawfully sold,  to  her  own  use  and  to  that  of 
her  children,  Julius  and  Bertha. 

The  first  point  of  attack  made  by  the  de- 
murrer to  tbe  bill  is  that  tbe  chancery  court 
at  Mobile  has  no  Jurisdiction  over  the  settle- 
ment of  tbe  administration  of  so  much  of  the 
estate  as  was  located  In  tbe  state  of  Mississ- 
ippi. Tbe  argument  Is  that  "all  of  tbe  prop- 
erty of  the  decedent  though  situate  In  sev- 
eral states,  constitutes  but  one  estate,  but 
tbe  several  administrations  in  difterent  Jnris- 
dlctions  are  separate  and  distinct,  and  the 
court  of  the  domicile  state  has  no -Jurisdic- 
tion over  the  administration  of  the  assets 
situate  in  tbe  state  where  an  ancillary  ad- 
ministration has  been  taken  ont  nntll  a  final 
settlement  of  tbe  ancillary  administration  baa 
been  bad  in  tbe  state  having  Jurisdiction 
over  it"  Tbe  appellants  seem,  to  have  lost 
sight  of  tbe  facts  that  tbe  executrix  of  the 
estate  in  Mississippi  and  in  Alabama  is  one 
and  tbe  same  person,  that  she  was  appointed 
in  each  state  without  bond,  and  that  tbe  bill 
shows  that  tbe  executrix  had  converted  all  of 
the  assets  belonging  to  the  testator  situate 
In  tbe  state  of  Mississippi  Into  money,  and 
bad  transferred  tbe  same  to  the  county  of 
Mobile,  in  tbe  state  of  Alabama.    In  their 


brief  appellant's  counsel  have  dted  the  case 
of  Worthy  v.  Lyon,  18  Ala.  784,  in  support  of 
th^r  contention.  In  the  case  of  Colbert  v. 
Daniel,  32  Ala.  314,  tbe  question  raised  by 
this  demurrer  was  considered.  We  quote 
what  tbe  court  there  said :  "We  cannot  as- 
sent to  tbe  proposition  that  a  legatee  cannot 
sue  in  this  state  an  executor  for  an  dcconnt 
and  settlement  of  his  administration  and  re- 
covery of  tbe  legacy,  when  tbe  executor  has 
removed  to  and  become  domiciled  In  this  state 
without  having  made  a  settlement  in  tbe 
state  in  which  tbe  administration  was  pend- 
ing. We  admit  that  there  Is  authority  which 
sustains  that  proposition.  See  Story's  Con- 
filct  of  Laws,  {  613,  514.  The  question  did 
not  arise  in  tbe  case  of  Worthy  v.  Lyon,  18 
Ala.  784,  for  the  executors  in  that  case  did 
not  reside  in  the  state  of  Alabama.  One  of 
them  resided  in  Georgia,  where  tbe  letters  of 
administration  were  granted.  We  are  not 
sure  that  tbe  court  In  that  case  Intoided  to 
go  beyond  the  question  arising,  and  intimate 
by  a  dictum  that  tbe  chancery  court  would 
have  no  Jurisdiction ;  but  if  It  bad  done  so, 
we  should  not  hesitate  to  d^art  from  such  a 
doctrine.  We  think  that  to  bold  that  tbe 
court  has  no  Jurisdiction  in  this  case  might 
produce  a  total  failure  of  Justice.  The  rep- 
resentative, being  resident  in  tills  state,  can- 
not be  reached  by  a  Judicial  proceeding  In  tbe 
state  from  which  be  came.  If  be  have 
sureties  in  tbe  state  of  tbe  administration,  it 
must  be  conceded  that  proceedings  might  be 
bad  against  them ;  but  then  there  may  be 
cases  where  there  are  no  sureties.  The  sure- 
ties may  be  insolvent  or  may  have  removed 
to  another  state,  and  a  discovery  from  the 
representative  of  tbe  estate  may  be  Indis- 
pensable. Besides,  no  adequate  reason  can 
be  perceived,  if  there  are  solvent  sureties 
who  could  be  reached  in  the  state  of  tbe  ad- 
ministration, why  tbe  person  having  an  equi- 
table right  to  an  account  against  an  executor 
or  administrator  should  be  compelled  to  fore- 
go it  because  the  executor  or  administrator 
had  changed  bis  domicile  to  another  side  of 
the  state  line.  This  view  of  tbe  question  is 
fully  sustained  by  tbe  following  authorities : 
McNamara  v.  Dwyer,  7  Paige,  239,  32  Am.  Dec. 
627 ;  Tunstall  v.  Pollard's  Adm'r,  11  Leigh,  1. 
This  question  Is  left  undecided  in  Calhoun  v. 
King,  6  Ala.  623.  Tbe  precise  point  was  not 
decided  in  Julian  v.  Beynolds,  8  Ala.  680; 
but  we  think  the  efTect  of  that  case  is  to  sus- 
tain tbe  principle  asserted  by  us.  See,  also, 
Williamson  v.  Branch  Bank,  7  Ala.  906,  42 
Am.  Dec.  617."  Tbe  other  cases  cited  by  ap- 
pellant's counsel  do  not  support  the  proposi- 
tion raised  by  tbe  demurrer.  Tbe  facts  of 
the  case  in  band  clearly  dUferentiate  It  from 
those  cases.  It  seems  to  us  that  the  facts  al- 
leged in  tbe  bill  bring  tbe  case  directly  within 
tbe  Influence  of  tbe  case  of  Colbert  v.  Daniel, 
supra,  and  tbe  ground  of  demurrer  under  con- 
sideration was  not  well  taken. 

The  bill  alleges  that  tbe  decedent  died  In- 
testate as  to  bis  personal  property  situate  in 
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Mobile  county,  and  that  the  executrix  has 
sold  and  disposed  of  such  personal  property 
without  any  order  of  court,  and  that  all  such 
sales  were  void;  that  much  of  the  property 
80  sold  has  be^i  put  beyond  the  reach  of  re- 
covery by  or  for  the  parties  Interested  there- 
in, and  Is  wholly  lost  to  said  estate ;  and  that 
for  all  such  property  said  executrix  should 
be  held  to  account  as  for  an  unlawful  conver- 
sion thereof.  When  an  executor  converts 
property  belonging  to  his  trust  estate,  it  is 
unquestionably  true  that  the  cestui  que  trust 
may  elect  to  sue  for  the  property  and  recover 
It  or  ratl^  the  illegal  disposition  of  the 
property  and  charge  the  executor  with  Its 
value ;  but  it  would  seem  that  this  doctrine 
-of  election  wonld  have  no  field  of  operation, 
if  the  property  had  been  put  beyond  the  reach 
•of  recovery.  In  such  a  case  the  only  remedy 
left  to  the  cestui  que  trust  would  be  to 
charge  the  trustee.  Furthermore,  an  execu- 
tor or  administrator  holds  the  legal  title  to 
personal  property  of  the  estate,  and  he  cannot 
avoid  an  illegal  sale  made  of  it  by  himself. 
He  would  be  liable  for  the  proceeds,  or  for  a 
devastavit  Woods  v.  Legg,  91  Ala.  511,  8 
South.  342.  The  averments  of  the  bill  in  re- 
spect to  this  matter,  exempt  it  from  the  ap- 
plication of  the  doctrine  invoked  by  the  de- 
murrer. 

The  demurrer  to  that  part  of  the  bill  re- 
lating to  the  partial  settlement  made  by  the 
«xecntrlx  was  without  merit  The  equity  of 
the  bill  does  not  rest  upon  the  right  to  sur- 
charge or  falsify  the  partial  settlement  As 
was  said  In  Baker  v.  Mitchell,  109  Ala.  494, 
20  South.  43:  "It  is  of  no  avail  that  the  sev- 
eral matters  referred  to  In  the  bill,  which  are 
to  be  settled  in  the  course  of  administration, 
are  not  fully  enough  stated.  The  complain- 
ant being  a  distributee  of  the  estate,  need  not 
have  assigned  any  reason  for  seeking  the  aid 
of  the  equity  court  Once  in  chancery,  the 
proceedings  will  be  properly  adjudicated  to 
all  matters  appertaining  rightfully  to  the  ad- 
ministration, without  reference  to  ^y  alleged 
Insuffldent  statements  of  the  bill.  They  do 
not  constitute  ground  for  just  complaint  by 
defendants,  since  they  serve  to  give  notice.  In 
part  at  least  of  what  la  required  to  be  settled 
In  the  administration." 

We  have  given  consideration  to  all  the  as- 
slgnmenta  of  error,  and,  having  found  no  er- 
ror in  the  record,  the  decree  of  the  chancery 
court  overruling  the  demurrer  to  the  bill  is 
affirmed. 

Affirmed. 

McGLELLAN,  O.  J.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 

GEI8  t:  TENNESSEE  COAL,  IRON  &  B. 

CO. 
<Sapreme  Court  of  Alabama.     April  19,  1905.) 

Masteb  akd  Servant— Unliobted  Pbeuises 
— AssmtPTioN  oy  Risk  by  Leaving  Light- 
to  Wat. 
Where  sn  employer  has  provided  a  safe 

and  lighted  way  out  of  its  premises  for  the  use 


of  Its  employ&i  at  night  sn  employ^  who  vol- 
untarily leaves  such  way  aasumes  the  risk  In- 
cident to  the  route  selected  by  him,  and  the 
employer  is  not  liable  for  his  injury  by  fall- 
ing into  an  unlighted  excavation. 

Appeal  from  City  Court  of  Birmingham; 
Chas.  A.  Senn,  Judge. 

Action  by  Michael  A.  Oeis  against  the  Ten- 
nessee Goal,  Iron  &  Railroad  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

A.  O.  Lane  and  Hume  F.  Jones,  for  appel- 
lant   Per(7  &  Orubb,  for  appellee. 

TYSON,  J.  Thte  action  was  brought  by 
plaintiff  to  recover  for  personal  injuries  suf- 
fered by  him,  occasioned  by  falling  into  what 
is  denominated  in  the  pleadings  as  a  "hole" 
on  the  premises  of  the  defendant  The  im- 
portant question  presented  for  decision  is 
-whether  defendant  under  the  facts  disclosed 
by  the  testimony,  owed  plaintift  any  duty 
to  light  at  night  its  entire  premises.  If 
no  duty  rested  upon  it  to  do  so,  clearly  the 
plaintiff  Is  not  entitled  to  recover,  and  the  af- 
firmative charge  given  at  defendant's  request 
was  proper. 

On  the  premises  of  defendant,  which  was 
inclosed,  were  a  bar  mill,  two  iron  furnaces, 
a  warehouse,  a  tram  track,  a  railroad  track, 
upon  which  cars  were  loaded  for  the  trans- 
portation of  the  products  of  the  plant,  plat- 
forms, tram  cars,  and  the  like.  From  the 
bar  mill  to  the  street  a  distance  of  about  250 
feet  was  a  path  along  a  platform,  12  or  15 
feet  in  width,  which  was  the  usual  route  of 
travel  for  the  employes  going  from  the  mill 
to  the  street  In  the  center  of  this  platform 
was  a  tram  track,  a  portion  of  the  way,  about 
2  feet  wide,  upon  which  the  tram  cars  were 
loaded  and  operated.  On  the  west  side  of 
the  platform  on  which  the  tram  track  is  laid 
is  what  is  called  the  "hot  beds,"  or,  more  cor- 
rectly speaking,  the  molds  Into  which  is  de- 
posited the  molten  iron  as  It  flows  out  of  the 
furnaoe.  On  the  east  side  of  the  platform, 
near  its  center,  is  a  "cut"  some  4  feet  deep, 
extending  in  an  easterly  direction.  In  which 
is  located  the  railroad  track.  Immediately 
north  of  the  "cut"  and  along  the  side  of  It, 
is  a  platform  from  which  the  cars  are  loaded 
by  shoving  the  iron  into  the  doors  of  the  cars, 
which  are  on  a  level  with  the  platform.  It 
was  into  this  "cut"  that  plaintiff  fell  and  re- 
ceived his  injuries.  The  plaintiff,  it  appears, 
started  about  10  o'clock  on  a  dark  night  from 
the  bar  mill,  where  he  had  been  at  work,  down 
the  path  to  the  street  This  path  was  suf- 
ficiently lighted  by  the  "hot  beds"  for  him 
to  see  how  to  travel  it  in  perfect  safety. 
After  he  bad  gone  along  it  about  26  feet 
he  discovered  that  in  the  path  were  two 
tram  cars,  on  which  iron  was  being  load- 
ed, and  two  rolls,  lying  across  the  track 
and  platform.  The  tram  cars  were  about 
8  feet  wide,  and  extended  6  inches  over  each 
side  of  the  track.  The  rolls  were  about  S 
inches  high,  and  extended  across  the  pla> 
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form  on  each  side  of  tbe  track.  To  avoid 
these  supposed  obstrnctions  to  his  passage 
along  the  path  or  platform,  the  plahitUI 
voluntarily  and  consciously  turned  out  Into 
the  darkness  and  walked  a  distance  estimated 
by  him  from  7  to  16  feet,  when  he  fell  into 
the  railroad  cut 

It  Is  clear  from  the  plaintiff's  testimony 
that  be  was  not  misled  by  the  absence  of 
light  Into  believing  that  he  was  still  pursu- 
ing the  path  ;  and  It  Is  equally  clear  from  his 
testimony  that  his  fall  was  not  caused  by  bis 
walking  in  tbe  dark  near  to  tbe  outer  edge 
of  the  path  and  not  seeing  the  cat  In  which 
tbe  railroad  track  was  located.  For  admit- 
tedly, If  plaintiff's  Injury  had  resulted  from 
falling  Into  a  hole  In  the  path  Itself,  or  so 
near  to  it  that.  In  attempting  to  follow  tbe 
path  In  tbe  dark,  he  fell  Into  the  bole,  or  If, 
because  of  defendant's  failure  to  ll^t  the 
path,  the  plaintiff  had  strayed  from  it  while 
attempting  to  follow  it,  and  after  so  stray- 
ing from  it  fallen  Into  tbe  hole,  tbe  defendant 
would  be  liable.  But  tbe  evidence,  as  we 
have  said,  undlsputedly  shows  that  the  path 
was  safe,  and  that  It  was  lighted  sufficiently 
for  the  plaintiff  to  have  traveled  it  without 
risk.  He  could  easily  have  walked  around 
the  tram  cars  and  have  stepped  over  tbe  rolls. 
They  were  not  serious  or  dangerous  obstacles 
In  his  pathway.  The  plaintiff,  in  leaving  the 
path,  was  not  in  the  performance  or  discbarge 
of  any  duty  for  the  defendant.  He  was  leav- 
ing his  place  of  work  on  a  mission  of  his  own. 
The  defendant  had  furnished  for  him  a  safe 
way  of  ingress  and  egress  to  and  from  its 
premises.  It  cannot  be  held  to  have  invited 
or  to  have  expected  him  to  go  to  other  parts 
of  Its  premises,  where  he  had  no  business. 
As  to  those  parts  of  the  premises,  be  was  a 
mere  licensee,  and  assumed  the  risk  of  being 
Injured  in  attempting  to  go  across  them  in 
tbe  dark.  For  confessedly,  if  tbe  defendant 
neither  invited  nor  expected  him  to  travel  the 
route  that  he  undertook  to  do  after  leaving 
the  path  provided  for  him,  no  duty  was  Im- 
posed upon  it  to  provide  lights  for  bis  safe 
passage.  In  other  words,  the  duty  of  defend- 
ant to  light  its  premises  and  to  keep  them 
reasonably  safe  for  passage  applies  only  to 
such  parts  of  Its  premises  as  it  intended  Its 
employes  to  be  about  or  to  travel  over  at 
night 

In  Shearman  &  Redfleld  on  Negligence,  S 


704:,  speaking  of  liability  to  business  vUdtors 
on  tbe  premises  of  another,  it  is  said :  "The 
occupant  of  land  1>  bound  to  use  ordinary 
care  and  diligence  to  keep  tbe  premises  in  a 
safe  condition  for  the  access  of  potions  who 
come  thereon  by  bis  invitation,  express  or 
implied,  for  the  transaction  of  business,  or 
for  any  other  purpose  beneficial  to  him ;  or. 
if  bis  premises  are  in  any  respect  dangerous, 
be  must  give  such  visitors  sufficient  warning 
of  the  danger  to  enable  them  by  the  use  of 
ordinary  care  to  avoid  it  The  extent,  how- 
ever, of  his  legal  obligation,  is  to  use  ordinary 
care  and  prudence  to  keep  bis  premises  in 
such  condition  that  visitors  may  not  be  un- 
necessarily or  unreasonably  exposed  to  dan- 
ger; and  the  mere  fact  that  one  Is  Injured 
while  on  the  premises  is  not  evidence  of  neg- 
ligence on  the  part  of  the  proprietor.  •  •  • 
But  no  one  is  exempt  from  the  obligation  of 
observing  where  be  Is  going,  especially  in 
parts  of  tbe  premises  not  intended  for  gen- 
eral use,  to  which  he  was  not  invited.  In 
entering  or  leaving  premises,  the  visitor  is 
bound  to  use  the  ordinary  and  customary 
place  of  ingress  and  egress ;  and  if  he  adopts 
some  other  way  he  becomes  a  mere  licensee, 
and  cannot  recover  for  defects  outside  or 
not  substantially  adjacent  to  the  regular 
way."  The  last  clause  of  this  quotation  is 
applicable  to  the  facts  of  this  case,  and  is  a 
succinct  statement  of  the  principle  of  law  by 
which  we  have  been  guided  in  our  decision 
of  the  question  before  us.  Our  conclusion, 
therefore,  is  that  defendant .  discharged  its 
full  duty  to  plaintiff  when  it  provided  him  a 
safely  lighted  way  out  of  Its  premises,  and 
when  he  departed  from  that  way  he  assumed 
tbe  risk  Incident  to  the  route  voluntarily 
selected  by  him. 

The  case  of  Ind.  Pipe  Line  &  R.  Co.  v. 
Neusbaum  (Ind.  App.)  62  N.  E.  471,  relied 
upon  by  appellant,  is  not  opposed  to  what 
we  have  said.  In  that  case  the  defendant 
had  provided  no  way  or  path  as  here  for  tbe 
plaintiff  to  travel.  Besides,  tbe  condition  of 
the  premises  and  the  surroundings  were  en- 
tirely different  from  those  shown  by  tbe  evi- 
dence in  this  case. 

Affirmed. 

McCLELLAN,  C.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 
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WILSON,  Atty.  Cten.,  ▼.  LAKBVIBW  LAND 

CO. 
(Supreme  Coart  of  Alabama.    Ajn-il  18,  1905.) 

1.  Dbdication— What   CoNSTiTrrrEB. 

To  constitute  a  dedication,  either  expreas 
or  implied,  there  must  be  an  intention  to  dedi- 
cate on  the  owner's  part  and  an  acceptance  by 
the  public 

[Bid.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Dedication,  g§  18,  64.] 

2.  Same— Proot  of  Intkrtion— Neckssitt. 

A  dedication,  being  a  volnntary  donation, 
ia  not  presumed;  but  the  clearest  intention  to 
make  a  dedication  must  be  shown  by  the  party 
allegin(  it. 

[Ed.  Note. — For  cases  In  point,  see  voL  16, 
Cent.  Dig.  Dedication,  {8  80-^,  85.] 

3.  Sakk— Natubx  of  Uses  by  Public. 

The  user  of  the  public,  to  constitute  a 
dedication,  most  exclude  the  owner's  private 
rights ;  otherwise,  the  use  by  the  public  will  be 
regarded  as  permissive  only. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Dedication,  if  73,  74.] 

4.  Same— iNTENiiOR  to  Dkdicats— Evidenok 

— SXTFFICIENCT. 

On  the  issue  whether  an  owner  had  dedi- 
cated his  land  as  a  public  park,  evidence  ex- 
amined, and  htld  Insufficient  to  show  an  in- 
tention on  his  part  to  make  a  dedication. 

Appeal  from  Chancery  Court,  Jefferson 
Oonnty;    John    O.    Carmlchael,    Chancellor. 

"To  be  officially  reported." 

Suit  by  Massey  Wilson,  as  Attorney  Gen- 
eral, against  the  Lakevlew  Land  Company. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.    Affirmed. 

B.  D.  Smith  and  W.  K.  Terry,  for  appellant 
Benners  &  Benners  and  Alex  T.  Loudon,  for 
appellee. 

TTSON,  J.  Tbte  bill  was  filed  to  enjoin 
the  respondent  from  obstructing  the  free 
use  by  the  public  of  a  certain  described 
tract  of  land,  designated  in  the  pleadings  as 
Lakerlew  Park,  upon  the  ground  that  it 
had  been  dedicated  to  tbe  pubUc  by  its 
former  owner,  the  BIyton  Land  Company. 

Dedications  are  classified  Into  express  and 
Implied.  It  la  admitted  by  appellant  that 
there  was  no  express  dedication  by  tbe  Ely- 
ton  Land  Company.  The  contention,  how- 
ever, la  that  an  implied  one  has  been  estab- 
lished by  the  evidence.  To  constitute  a  dedi- 
cation of  either  claga,  confessedly  there 
must  be  an  intention  to  dedicate,  animus 
dedlcandi,  on  the  part  of  tbe  owner  of  the 
proi>erty,  and  an  acceptance  by  the  public, 
or  by  some  authorized  person  or  body  act- 
ing for  and  in  Its  behalf.  Tbe  burden 
of  sbowing  a  dedication  is,  of  course,  up- 
on tbe  party  alleging  it  Being  a  voluntary 
donation,  it  will  not  be  presumed;  but  the 
clearest  Intention  to  do  so  must  be  shown. 
And  if  tbe  use  by  the  public  is  merely  per- 
missiTe,  "as  exlBting  by  tbe  toleration  of 
the  owner,  and  in  subordination  to,  or 
recognition  of,  an  implied  license  from  him, 
tbe  right  will  not  mature  into  a  title  by 
prescrlptton,  bnt  Is  revocable  at  pleasura" 


Steele  t.  Sullivan,  70  Ala.  889.  And  so,  too, 
tbe  user  of  tbe  public  must  be  of  sucb 
character  as  to  exclude  the  private  rights  of 
tbe  owner.  He  must  be  shown  to  have 
abandoned  his  proprietary  rights  in  and 
to  the  land;  otherwise,  the  use  of  it  by  tbe 
public,  not  inconsistent  witb  those  exer- 
cised by  him,  must  be  regarded  as  permis- 
sive only,  and  not  adverse.  Irwin  v.  Dixlon, 
9  How.  10,  SO,  IS  L.  Ed.  25 ;  Jonea  v.  Bright 
140  Ala.  268,  87  South.  79. 

We  need  only  apply  these  principles  to 
the  facts  of  the  case  as  disclosed  by  the  evi- 
dence, which  to  our  minds  not  only  falls  to 
establish  by  that  measure  of  proof  requir- 
ed an  Intention  on  the  part  of  the  Elyton 
Land  Company  to  dedicate  this  land  to 
public  uses,  but  to  the  contrary,  affirma- 
tively negatives  any  such  Intention.  Such 
acts  as  are  shown  to  have  been  exercised 
by  a  certain  class  of  tbe  public  were  en- 
tirely compatible  witb  tbe  rights  of  tbe 
company  as  owner.  Tbe  original  map  or 
plat  of  the  lands  belonging  to  the  company, 
sbowing  a  space  in  which  this  particular 
piece  of  land  Is  situated,  which  was  after- 
wards converted  by  It  into  a  park  In  con- 
troversy, has  nothing  on  It  tending  in  the 
remotest  degree  to  indicate  an  intention  to 
dedicate  it  to  tbe  public  as  a  park.  Os- 
wald T.  Grenet  16  Tex.  118.  Some  stress  is 
laid  In  argument  upon  certain  representa- 
tions, claimed  to  have  been  made  by  the 
president  of  tbe  company  to  purchasers  of 
lots  from  It  that  the  park  belonged  to  the 
publla  Of  the  numerous  witnesses  examin- 
ed, only  one  testifies  to  any  representa- 
tions made  by  ttiat  officer  witb  respect  to 
this  park.  Assuming  that  officer,  without 
special  authority,  bad  tbe  power  to  bind 
his  company  in  the  manner  claimed,  we  do 
not  find  that  be  made  tbe  statement  that 
the  park  was  public.  Tbe  testimony  of  tbe 
witness  on  this  point  is  that  the  president 
stated  to  blm  that  it  was  to  be  a  public 
park,  and  not  that  it  was  at  that  time  a 
public  park. 

But  aside  from  this  consideration,  even 
if  It  be  true  that  tbe  representation  was 
made,  at  tbe  time  It  was  made  the  proprie- 
tary acts  exercised  by  the  company  over 
tbe  property,  openly  and  notoriously,  clearly 
showed  that  it  was  not  a  public  park.  Tbe 
proprietary  acts  exercised  by  it  were  mani- 
fested by  erecting  on  tbe  land  a  large  hotel, 
club  bouse  in  use  by  a  private  club,  two 
dwellings,  an  inclosed  pavilion,  containing 
a  theater,  dance  hall,  natatorium,  and  res- 
taurant an  orchard,  a  garden,  vineyard, 
and  greenhouses,  and  a  laJ^e  upon  which 
boats  were  hired  to  visitors.  From  each  of 
these  Improvements  the  company  derived 
an  Income.  Tbe  company  all  along  paid 
taxes  upon  the  land  and  excluded  negroes 
from  the  grounds.  The  grounds  were  also 
Inclosed  by  a  fence,  and  a  person  was  in 
charge  of  them.  Thus  we  see  the  manner  of 
tbe  company's  dealing  with  this  land  was 
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Inconsistent  with  an  intention  to  dedicate 
It 

Upon  a  review  of  the  entire  evidence, 
we  think  it  clear  that  the  purpose  of  the 
company  In  laying  ont  this  park,  which 
was  suburban,  was  to  induce  a  portion  of 
the  public,  white  people  only,  to  patronize 
its  car  line.  Such  portion  of  it  as  was  left 
open  was  intended  mwely  as  a  pleasure, 
ground  for  those  persons  who  visited  it, 
and  this  was  the  only  right  ever  accorded 
by  the  company  to  the  public — one  not  at 
all  Inconsistent  with  its  ownersbia 

A£9rmed. 

McGLELLAN,  O.  J.,  and  SIMPSOH  and 
-ANDBBSOM,  JJ..  concur. 


SWINDELL  et  al.  v.  FIELD  et  al. 

(Supreme  Court  of  Florida,  Division  B.    Fd). 
8,   1903.) 

Error  to  Circuit  Court,  Franklin  County; 
John  W.  Malone,  Judge. 

Action  by  John  W.  Field  and  another  against 
B.  Swindell  and  others.  Judgment  for  plaln- 
'ti&,  and  defendants  bring  error. 

W.  B.  Sheppard  and  Oeo.  P.  Raney,  for 
plaintiffs  in  error.  Fred  T.  Myers,  fw  defend- 
■  ants  in  error. 


PER  CUBIAM.    The  jadgmcnt  la  affirmed. 


TAMPA  MARINE  WATS  CO.  T.  HELVES- 
TON  et  al. 

(Supreme  Court  of  Florida,  DivUon  B.    Jan. 
27,  1903.) 

Error  to  Circuit  Court,  Hillsborough  County ; 
M.  6.  Gibbons,  Referee. 

Action  by  Furman  H.  Helveston  and  another 
urainst  the  Tampa  Marine  Ways  Company. 
Judgment  for  plaintlSs,  cmd  defendant  brings 
-error. 


P.  O.  Knight,  for  plaintiff  hi  error. 
Whitaker,  for  defendants  in  error. 


a  a 


PBB  CURIAM.    The  judgment  Is  afflrmed. 


TBIMBLE  V.  ATWOOD. 

(Supreme  Court  of  Florida,  Division  B.     Feb. 

24,  1903.) 

Error  to  Circuit  Court,  Manatee  County; 
Barron  Phillips,  Judge. 

Action  by  Winifred  K.  Trimble  against  Kim- 
ball C.  Atwood.  Judgment  for  defendant,  and 
plaintiff  brings  error. 

F.  M.  Simonton  and  Macfarlane  &  Raney, 
for  plaintiff  in  error.  W.  A.  Carter,  for  de- 
fendant in  error. 

PER  CURIAM.    The  judgment  la  affirmed. 


UEDEMANN  et  al.  v.  BAYLB. 

(Supreme  Court  of  Florida,  Division  B.    March 

8,   1903.) 

Error  to  Circuit  Court,  Duval  County;  Rhy- 
don  M.  Call,  Judge. 

Action  by  George  A.  Bayle  against  Alezandler 
Uedemann  and  otlieis.  Judgment  for  plaintiff, 
and  defendants  bring  error. 

John  L.  Doggett,  for  plaintiffs  in  error.  CL 
D.  Rinehart  and  James  F.  Glen,  for  defendant 

in  error. 

PER  CfURIAM.    The  judgment  is  affirmed. 


WEST  et  al.  v.  AMBLER. 

(Supreme  Court  of  Florida,  Division  A.    March 

24,  1903.) 

Appeal  from  Circuit  Court,  Dnval  County; 
Rhydon  M,  Call,  Judge. 

Bill  by  A  H.  West  and  others  against  Daniel 
G.  Ambler.  Decree  for  defendant,  and  com- 
plainants appeal. 

Cooper  &  Cooper,  for  appellants.  John  A. 
Henderson,  for  appellee. 

PER  CURIAM.    The  decree  is  affirmed. 


GEORGE   WIBDEMAN    BREWING   CO.   ▼. 

CAMPBELL. 

(Supreme  Court  of  Florida,  Division  A.    April 

8,1903.) 

Error  to  Circuit  Court,  Duval  County ;  Rhy- 
don M.  Call,  Judge. 

Action  by  Daniel  C.  Campbell  aaainst  George 
Wiedeman  Brewing  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error. 

M.  C.  Jordan  and  John  E.  Hartridge,  for 
plaintiff  in  error.  Frank  W.  Pope,  for  defend- 
ant in  error. 

PBR  CURIAM.    The  judgmoit  it  affirmed. 
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liODISVIIitiE   ft   N.   R.   CO.   ▼.   PBRKIN& 
(Supreme  Court  of  Alabama.    Jane  80,  1905.) 

1.  CiMtTKM  —  BnOTIOR     OW    PAaSXROESS  — 

PLBADnro. 
A  complaint  in  an  action  against  a  carrier, 
charging  the  wrca)gful  ejection  of  plaintiff's  in- 
testate from  a  moving  train  and  averring  his 
consequent  injury  and  death,  states  a  good  cause 
of  action  for  the  wrongful  ejection  of  the  intes- 
tate, and,  as  it  does  not  charge  the  defendant 
with  inflicting  the  injury,  it  is  not  necessary  to 
aver  a  consciousness  of  the  result  of  the  wrcnic- 
ful  ejection. 

[Ed.   Note. — For  cases  in  point,  see  ToL  8, 
Cent  Dig.  Carriers,  {{  1464-1467.] 

2.  Sakk — QuiSTioir  roB  Jubt. 

In  an  action  against  a  carrier  for  wrongful 
ejection,  evidence  considered,  and  held,  that  the 
court  properly  refused  to  charge  the  Jury  to 
God  for  defendant 
8.  TbiAL  —  INBTRUCTIOHB  —  CBCDIBIUTT    OV 

Witnesses. 
An  instruction  that,  if  the  Jury  find  that 
certain  collateral  facts  testified  to  by  a  witness 
were  antme,  they  must  find  for  defendant,  was 
properly  refused. 
4.  Cabbizbs— Ejection  ot  FASSEnaEBB— In- 

BTBUCTIORB. 

In  an  action  against  a  carrier  for  the  wrong- 
ful ejection  of  a  passenger,  an  instruction  re- 
quiring the  Jury  to  find  for  defendant,  unless 
tbe  conductor  threw  the  passenger  off  the  train, 
was  properly  refused:  there  being  no  evidence 
that  the  ejection  was  by  the  conductor  alone. 
6.  Same. 

In  an  action  against  a  carrier  for  the  wrong- 
ful ejection  of  a  passenger,  a  witness,  who  tes- 
tified to  having  seen  defendant's  employes  eject 
the  passenger,  testified  that  he  paid  no  furUier 
attention  as  to  whether  the  pcusenger  was  in- 
jured. Held,  that  the  court  properly  refused  to 
instruct  that,  witness  having  failed  to  render 
aid,  the  Jury  were  authorised  and  required  to 
reject  his  testimony  entirely. 

6.  TRIAI.— iNBTBrCTlONS. 

^n  instructiou  calling  oa  the  conrt  to  single 
out  the  testimony  of  the  particular  witness,  and 
confining  the  jury  to  a  consideration  of  a  itart 
of  the  testinaony,  is  properly  refused. 

On  Rehearing. 

7.  CABBIKBS— HljECTION    OF   Pabbsnobb— Bti- 
dence. 

In  an  action  against  a  can-ier  for  the 
wrongful  ejection  of  a  passenger,  evidence  con- 
tidereo,  and  held,  that  the  trial  judge  should 
have  granted  defendant's  motion  for  a  new  trial, 
en  the  ground  that  the  verdict  was  contrary  to 
the  great  weight  of  the  evidence. 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  C.  Richardson,  Judge. 

Action  by  W.  L.  Perkins,  as  administrator 
of  tbe  estate  of  Isaac  R.  Dykes,  deceased, 
against  tbe  Louisville  &  Nashville  Railroad 
Company.  From  a  judgment  in  favor  of 
plalntifC,  defendant  appeals.    Reversed. 

TblB  action  was  brought  by  the  appellee^ 
W.  L.  Perkins,  as  the  administrator  of  the 
estate  of  Isaac  R.  Dykes,  deceased,  and  sought 
to  recover  from  the  defendant  damages  for 
personal  Injuries  causing  tbe  death  of  plain- 
tUTs  Intestate.  Tbe  complaint  contained 
several  connts ;  but,  as  the  opinion  takes  no- 
tice of  tbe  avarmmts  of  the  sixth  count  only. 
It  1b  nnnecessary  to  set  out  any  other.  Tbe 
sixth  count  of  the  complaint,  as  originally 
89  SO.— 20 


filed,  was  as  follows:  "nie  plaintiff  claims 
of  the  defendant  tbe  further  sum  of  fifty  thoa- 
sand  dollars  damages,  in  this :  that  on,  to  wit, 
Nlannary  8,  1903,  defendant  was  engaged  In 
operating  a  railroad  in  the  state  of  Alabama, 
and  running  passenger  trains  thereon,  and 
that  plalntUF's  intestate  was  on  Bald  train 
traveling  from  Mobile,  Alabama,  to  Oeneva, 
Alabama ;  and  that  tbe  agents,  servants,  or 
employes  of  defendant,  whose  names  are  un- 
known to  plaintiff,  and  who  were  at  that  time 
acting  In  tbe  scope  of  their  employment, 
wrongfully,  willfully,  wantonly,  and  Intoi- 
tlonally  ejected  plalntilTB  Intestate  from  the 
train  between  tbe  stations  of  Qeorgianna  and 
Chapman,  Alabama,  thereby  causing  plaln- 
tUTs  Intestate  personal  injuries  from  which 
he  died."  Afterwards  the  plaintiff  amended 
said  sixth  count  as  follows:  By  adding, 
immediately  after  the  word  "wrongfully," 
where  it  occurs  in  said  count,  the  following 
words :  "Willfully,  wantonly,  and  intention- 
ally"— and  also  by  striking  out  the  word  "Oe- 
neva" where  it  occurs  last  in  said  count,  and 
Inserting  in  lieu  thereof  tbe  word  "Oeorgian- 
na."  To  this  count  demurrers  were  inter- 
posed and  overruled. 

On  the  trial  the  uncontradicted  evidence 
Bbowed:  That  on  the  Sd  day  of  January, 
1903,  the  plaintifTs  intestate,  Isaac  R.  Dykes, 
who  was  an  old  man,  more  than  70  years  of 
age,  was  a  passenger  on  the  train  (derated  by 
the  defendant,  running  from  tbe  city  of  Mo- 
bile to  tbe  city  of  Montgomery,  Ala.  That 
he  had  a  regular  ticket  issued  him  by  the  de- 
fendant, entitling  him  to  ride  on  such  train 
from  Mobile  to  Oeneva,  Ala.  That  to  take 
snch  trip  It  was  necessary  for  said  Dykes  to 
leave  tbe  train  at  Oeorglanna,  and  there  take 
another  train,  operated  by  the  defendant, 
wblcb  would  take  him  to  Geneva.  Such  train 
made  Its  regular  run,  without  accident,  and 
on  schedule  time.  It  stopped  at  Georgianna 
according  to  schedule,  and  proceeded  to  Chap- 
man, a  station  about  three  miles  north  of 
Georgianna,  where  it  also  stopped  according 
to  schedule.  It  was  shown  that  on  the  morn- 
ing of  the  next  day,  between  6  and  7  o'clodt, 
said  Dykes  was  found  near  the  railroad  track, 
about  a  half  or  three-quarters  of  a  mile  from 
Chapman,  lying  with  the  lower  part  of  bis 
body  in  a  pool  of  water;  that  tbe  night  of 
tbe  3d  was  cold  enough  for  frost.  If  not 
frosty ;  that  when  found  tbe  said  Dykes  was 
unconscious,  or  In  a  BemiconsciouB  condition ; 
that  bis  feet  and  ankles  were  frozen  or  frost- 
bitten. Be  died  about  two  weeks  thereafter ; 
tbe  Immediate  cause  being  pneumonia.  When 
found  as  above  stated,  be  was  badly  bruised 
about  tbe  face  and  legs.  The  train  upon 
which  he  was  a  passenger  passed  that  point 
about  half  past  4  or  5  o'clock  on  the  evening 
of  the  8d  day  of  January. 

The  plaintiff  Introduced  tbe  evidence  of 
one  E.  M.  Williams  taken  on  a  former  trial 
of  this  case;  such  witness  being  out  of  tbe 
state  at  the  time  of  the  present  trial.  Such 
evidence  WBB  to  the  effect:    That  the  witness 
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was  a  workman  at  tbe  Smith  Lumber  Com- 
pany, at  Chapman ;  hla  duties  being  to  run  a 
planing  mllL  That  at  8  o'clock  on  tbe  evening 
of  January  8,  1908,  he  left  the  company'* 
shops  and  went  out  to  take  a  walk — as  he 
expressed  It,  "for  a  pleasure  trip."  That 
about  half  past  4  or  6  o'clock,  while  walking 
along  the  road  beside  tbe  railroad,  he  saw 
the  train  approaching  from  Oeorglanna  to- 
wards Chapman.  That  when  the  train  passed 
he  saw  three  men  on  the  rear  platform,  two 
of  them  being  in  the  uniform  prescribed  by  tbe 
defendant  for  its  servants  or  agents,  and  the 
third  was  an  old  man  not  in  uniform.  That 
the  uniformed  parties  had  the  old  man  be- 
tween them,  and  expelled  him  from  the  car, 
which  at  that  time  had  slowed  up  and  was 
running  about  10  miles  an  hour.  The  witness 
said  that  he  did  not  look  to  see  whether  the 
old  man  fell  or  rolled  over  when  expelled, 
but  that  witness  paid  no  attention,  and  con- 
tinued bis  walk.  That  about  9  o'clods  the 
next  morning  he  saw  the  old  man  at  the  same 
place;  others  being  then  present  He  testi- 
fied to  injuries  and  condition.  This  old  man 
was  identified  as  the  plaintlfTs  Intestate. 
Witness  said  that  he  did  not  say  anything  to 
any  one  at  this  time  of  having  seen  the  old 
man  ejected  from  tbe  train,  although  he  talk- 
ed to  several  of  the  parties  present  and  as- 
sisted in  moving  him.  The  witness  also  testi- 
fied that,  when  he  left  the  lumber  mills  at  8 
o'clock,  he  engaged  one  Tom  Ellis  to  work  in 
bis  stead  at  the  mills.  Two  other  witnesses 
were  Introduced  by  the  plaintifF  to  corrobo- 
rate the  witness  Williams.  Tbey  swore  to  his 
absence  from  the  mills  after  8  o'clock  in 
the  evening  of  January  8d;  also  that  one 
George  Ellis  worked  in  his  place  that  after- 
noon. When  asked,  on  cross-examination, 
if  he  did  not  swear  that  Tom  Ellis  worked 
in  the  place  of  Williams  that  afternoon,  the 
witness  said  he  did,  but  that  Tom  and  George 
Ellis  were  brothers,  and  that  witness  fre- 
quently called  one  brother  by  the  name  of 
the  other. 

The  defendant  introduced  as  witnesses 
each  servant  or  employe  who  was  on  tbe  train 
in  question,  and  each  swore  that  he  had  not 
put  oft  or  assisted  in  putting  off  any  one  at 
the  place  mentioned  by  Williams,  and  that, 
to  the  best  of  their  knowledge,  no  one  was 
put  oft  at  such  time  and  place;  that  on  the 
evening  in  question  the  train  did  not  slow  up 
at  the  place  testified  to  by  Williams.  Tom 
Ellis,  being  introduced,  said  that  he  had  oc- 
casionally worked  for  tbe  witness  Williams 
at  the  Smith  Lumber  Company,  but  that  he 
did  not  do  so  on  the  3d  of  January,  1903; 
that  on  that  day  he  was  at  work  In  the  town 
of  Brewton.  George  Ellis  swore  that  he  did 
not  work  for  WilUams  on  such  day,  but  that 
he  saw  Williams  near  the  commissary  store 
of  the  lumber  company,  about  S  that  after- 
noon. Tbe  pay  rolls  of  the  Smith  Lumber 
Company  for  said  date  were  given  in  evidence, 
and  showed  that  said  witness  Williams  was 
paid  for  a  full  day's  work  A>r  such  day. 


The  court  refused' charges  in  writing  by 
the  defendant,  numbered  and  as  follows: 
"(1)  The  court  charges  the  jury  that,  if  tbey 
believe  the  evidence,  they  will  find  for  the 
defendant  •  *  *  (4)  The  court  charges 
the  jury  that  if  they  believe  from  the  evi- 
dence that  Tom  Ellis  did  not  work  in  the 
place  of  E.  M.  Williams  on  January  3,  1903, 
then  they  must  find  for  the  defendant  *  * 
•  (8)  The  court  charges  the  jury  that  un- 
less they  believe  from  the  evidence  that  plain- 
tiff's Intestate  was  thrown  from  the  train 
by  Carglll,  the  conductor,  then  their  verdict 
must  be  for  the  defendant  •  *  *  (16) 
The  court  charges  tbe  jury  that  there  is  no 
evidence  in  this  case  that  the  train  was 
slowed  up  near  Chapman  by  either  Conduct- 
or Carglll  or  the  flagman,  Hawkins.  •  *  * 
(21)  The  court  charges  the  jury  that  it  be- 
ing a  matter  of  common  knowledge  that  it 
is  a  natural  instinct  to  render  aid  to  persons 
discovered  in  a  position  of  peril,  and  the 
witness  Williams  having  testified  that  he 
failed  to  render  aid  to  plaintUTs  Intestate, 
put  in  a  perilous  position,  which  happened 
within  his  sight,  authorizes  and  requires  the 
jury  to  reject  his  testimony  entirely.  •  •  • 
(A)  Tbe  court  charges  the  jury  that  unless 
they  believe  the  testimony  of  B.  M.  Williams, 
they  must  find  for  the  defendant  (B)  The 
court  charges  the  jury  that  the  fact  that 
plaintiff's  Intestate,  Dykes,  was  found  near 
the  track  of  defendant,  is  not  any  evidence 
of  his  willful,  wanton,  or  Intentional  injury 
by  employes  of  the  defendant  and,  unless 
tbe  jury  also  believe  the  testimony  of  Wil- 
liams, then  they  must  find  for  the  defendant" 

There  were  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant  takes 
this  appeal. 

John  M.  Chillon  and  Ghas.  P.  Jones,  for 

appellant.  Powell  &  Hamilton,  Klmbrough 
&  Wilson,  and  McAlpln  &  Bobinson,  for  ap- 
pellee. 

ANDERSON,  J.  The  sixth  count  charges 
the  wrongful  ejection  of  plaintiff's  intestate 
from  a  moying  train  while  upon  an  embank- 
ment, and  avers  his  consequent  injury  and 
death,  and  is  a  good  count  for  the  wrongful 
ejection  which  Is  the  foundation  of  the  ac- 
tion; and,  as  tbe  count  does  not  charge  tbe 
defendant  with  inflicting  the  injury,  it  was 
not  necessary  to  aver  a  consciousness  of  the 
result  of  said  wrongful  ejection.  The  de- 
murrer proceeds  upon  the  theory  that  the 
count  avers  the  wanton  and  willful  infliction 
of  the  Injury,  and  is  inapt  as  the  count  relies 
on  the  wrongful  ejection  of  plaintUTs  in- 
testate. The  demurrer  was  properiy  over- 
mled.  Lampkin  v.  L.  &  N.  R.  R.  Oo.,  106 
Ala.  287,  17  South.  448. 

The  trial  court  did  not  err  in  refusing 
charge  1,  wlilcb  was  the  general  affirmative 
charge  for  the  defendant,  and  wliich  said 
charge  was  so  thoronghly  unwarranted  by 
the  evidence  that  comments  are  unnecessary. 
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Charge  4  was  properly  refused.  It  la  true 
the  witness  WliUama  testifled  that  Tom  ElllB 
was  working  In  hla  place  the  attemooD  he 
waa  off  and  when  he  claimed  to  have  seen 
the  (rid  man  ejected  from  the  train.  Bnt 
there  was  other  evidence  that  WlUlams  did 
not  wotk  at  the  mill  that  afternoon,  and  that 
the  planer  was  mn  by  George  EUla,  a  broth- 
er. Instead  of  Tom.  The  witness  could  have 
been  mistaken  as  to  which  of  the  Ellis  boys 
waa  working  for  him,  and  the  Jury  could 
have  easily  believed  that  Wll  llama  did  not 
work  at  the  miU  that  afternoon,  and  that 
George  Instead  of  Tom,  took  his  place. 

Charge  8  was  prc^erly  refused.  If  not 
otherwise  faulty,  it  required  the  jury  to  find 
for  the  Oefendant  tmless  Cargill,  the  conduct- 
or, threw  the  intestate  ofT  the  train.  There 
was  nothing  In  the  evidence  to  show  tliat  the 
ejection  was  by  the  conductor  alone. 

Charge  16  was  properly  refused. 

Charge  21  was  properly  refused.  If  faulty 
for  no  other  reason,  the  failure  of  the  wit- 
ness to  render  aid  or  assistance  to  the  old 
man  did  not  authorize  and  require  the  Jury 
to  reject  hla  testimony  entirely. 

Charge  A  was  properly  refused.  It  called 
upon  the  court  to  single  out  the  testimony  of 
Williams,  and  confined  the  Jury  to  a  consider- 
ation of  a  part  of  the  testimony,  when  In 
making  np  a  verdict  they  should  consider  It 
all  together.  L.  &  N.  H.  Co.  v.  Bice,  101  Ala. 
676,  14  South.  639;  Ross  v.  Roes,  20  Ala. 
105;  Bolston  v.  Langdon,  26  Ala.  664;  11 
Ency.  PI;  &  Pr.  p.  141,  {  4;  Cook  v.  Thornton. 

109  Ala.  528,  20  South.  14;  Miller  v.  State, 

110  Ala.  87,  20  South.  392;  Murphy  v.  State, 
108  Ala.  13,  18  South.  557:  Blashfleld  on  In- 
structions to  Juries,  p.  668.  This  charge 
practically  required  the  Jury  to  believe  all 
of  the  evidence  of  WlUlams  in  order  to  find 
for  the  plaintiff,  when,  as  a  tact,  they  could 
have  disbelieved  some  parts  of  hla  testimony 
and  believed  other  parts,  and  it  was  not 
necessary  to  have  believed  all  of  his  evidence 
In  order  to  have  found  a  verdict  for  the  plaln- 
'tlff.    The    cases    relied     upon    by    counsel 

for  appellant  Hart  v.  Bray,  60  Ala.  446,  and 
Garrett  v.  Garrett,  27  Ala.  687,  are  not  au- 
thoritiea  that  would  put  the  trial  court  In 
error  for  refusing  to  give  this  charge.  They 
simply  hold  that  the  trial  court  will  not  be 
reversed  for  giving  a  similar  charge,  when 
the  evidence  of  the  witness  aimed  at  de- 
termines the  merits  of  the  case.  They  do 
not  hold  that  it  would  be  reversible  error  to 
refuse  such  a  diarge,  but  rather  excuse  the 
Judge  for  giving  It 

Charge  B  was  also  properly  refused.  It  is 
true  that  the  witness  Williams  was  contra- 
dicted by  the  trainmen,  the  parties  charged 
with  committing  the  deed,  and  the  act  of 
throwing  the  old  man  off  the  train  seems 
so  inbunan  and  cruel  as  to  be  unreasonable. 
Tet  unreasonable  things  are  often  done,  and 
crtmes  frequently  committed.  The  courts 
■le  not  authorized  to  disturb  the  finding  of 
a  Jury  because  the  act  was  Inhuman  and  be- 


cause the  defendant's  witnesses  otitnumber- 
ed  the  plaintiff's.  The  old  man  was  found 
disabled  near  the  track,  some  distance  be- 
yond his  destination  on  that  line,  and  It  Is 
Just  as  reasonable  to  believe  that  the  train 
was  slowed  up  and  he  was  put  off  when  the 
conductor,  in  going  through,  discovered  that 
he  had  been  carried  beyond  Georgianna,  as 
It  is  to  believe  that  be  Jumped  or  fell  off  the 
train,  or  that  he  wandered  np  the  track 
after  getting  off  at  Georgianna  and  got  In 
the  water  of  his  own  accord,  especially  In 
view  of  the  fact  that  there  was  not  the 
slightest  evidence  to  show  that  he  got  off  or 
was  put  off  the  train  at  Georgianna,  notwith- 
standing the  train  arrived  there  In  broad 
daylight.  The  record  discloses  the  fact  that 
this  evidence  was  considered  twice  by  sep- 
arate Juries,  and  each  time  there  was  a  ver- 
dict for  the  plaintiff,  and  this  court  does  not 
feel  authorized  to  pronounce  the  finding  so 
contrary  to  the  evidence  as  to  render  the  ver- 
dict wrong  or  unjust 

There  was  no  error  committed  by  the  trial 
court  of  which  the  defendant  can  complain. 

Affirmed. 

McCLELLAN,  0.  J.,  and  TYSON  and  SIMP 
SON,  J.  J.,  concur. 

On  Rehearing. 

ANDERSON,  J.  Upon  a  reconsideration 
of  the  evidence  the  court  Is  of  the  opinion 
that  the  trial  Judge  should  have  granted  the 
defendant's  motion  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  the 
great  weight  of  evidence,  and  for  this  reason 
the  rehearing  Is  granted,  the  Judgment  la  re- 
versed, and  the  cause  is  remanded. 

Rehearing  granted,  and  reversed  and  re- 
manded. 

McCLELLAN,  0.  J.,  and  TYSON  and 
SIMPSON,  J.  J.,  concur. 


CAUDLE  V.  COURT  OP  COM'RS  OP 

TALLADEGA  COUNTY. 

(Supreme  Court  of  Alabanuk.    June  80,  1005.) 

AmuAUS — Stock  Laws — Distbictb — Coumis- 
8IONKBS— Election  s. 
Stock  Law  Act  (Acts  1903,  p.  432)  {  2,  aa- 
thorizeB  the  holding  of  elections  for  the  estab- 
lishment of  stock  laws,  and  provides  a  "pre- 
cinct" as  the  minimum  territory  for  which  an 
election  is  authorized  to  be  held  for  that  pur- 
pose. Act  Sept.  29,  1003  (AcU  1003,  p.  487)  i 
16,  relating  to  the  termination  of  an  existing 
stock  law,  authorizes  a  petition  "to  secure  an 
order  for  an  election  to  repeal  exiatlng  stock 
laws  signed  by  a  majority  of  the  landowners  of 
the  county  or  precinct  or  subdivision  whose  land 
lies  outside  of  any  incorporated  city  or  town." 
Held,  that  the  term  "subdivision,"  as  used  in 
section  16,  sliouid  be  construed  to  mean  a  "sub- 
division" already  existing  and  definitely  fixed 
by  some  law,  so  that  the  commiorionera'  court  of 
a  county  had  no  jurisdiction  to  order  an  election 
for  the  disestablishment  of  an  existing  stock  law 
in  a  precinct  in  so  far  as  it  affected  a  portion 
only  of  such  precmct 
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Appeal  trom  OH7  Ooort  of  Talladega ;  O. 
K.  Miller,  Judge. 

"To  be  officially  r^Torted." 

Petition  for  mandamus  by  R.  B.  Caudle 
against  the  court  of  county  commissioners  of 
Talladega  county,  to  compel  the  calling  of  an 
election  for  the  repeal  of  the  stock  law  in  a 
part  of  a  precinct  From  an  order  dismissing 
the   petition,    petitioner    appeals.    AfOrmed. 

W.  B.  Harrison,  for  appellant  Enoz,  Dix- 
on &  Burr,  for  appellee. 

DOWDEIiIi,  J.  The  appeal  In  this  case  Is 
prosecuted  from  the  judgment  of  the  city 
court  of  Talladega,  sustaining  a  demurrer 
to  the  petition  praying  for  a  writ  of  man- 
damus  and  dismissing  said  petition. 

On  February  17,  1899,  a  stock  law  was  es- 
tablished In  precinct  No.  11  of  Talladega 
county  by  an  act  of  the  lieglslature  approved 
on  that  day,  Acts  1888-99,  p.  913.  Onthel4tb 
day  of  November,  1904,  the  petitioner,  B.  B. 
Caudle,  with  others,  presented  to  the  court  of 
county  commissioners  of  Talladega  county  a 
petition,  seeking,  under  the  provisions  of  the 
act  approved  S^tember  29,  1903  (Gen.  Acts 
1908,  p.  431),  a  repeal  of  the  existing  stock 
law  established  under  the  said  act  of  Febru- 
ary 17,  1899,  not  as  to  the  whole  of  precinct 
11,  but  as  to  a  portion  of  that  precinct  partic- 
ularly described  In  the  petition.  This  peti- 
tion, it  appears,  was  on  motion  stricken  from 
the  flies  by  the  court  of  county  coounission- 
ers  on  the  alleged  ground  that  said  court  had 
no  authority  under  the  law  to  order  an  elec- 
tion to  repeal  an  existing  stock  law  as  to  a 
portion  of  the  precinct  where  such  existing 
stock  law  embraced  the  whole  precinct  The 
present  petition  is  for  a  mandamus  to  compel 
said  court  of  county  commissioners  to  vacate 
and  annul  said  order  striking  said  petition 
and  to  proceed  to  a  hearing  and  determina- 
tion of  the  same.  If  the  court  of  county  com- 
missioners had  no  authority  under  the  law  to 
order  an  election  on  the  petition  filed  before 
that  court  it  Is  quite  clear  that  the  applica- 
tion for  a  mandamus  was  properly  denied. 
The  determination  of  this  question  calls  for  a 
construction  of  the  act  of  September  29,  1903, 
above  mentioned.  Section  16  of  this  act 
reads  as  follows:  "To  secure  an  order  for 
an  election  to  repeal  existing  stock  law  or 
stock  laws  a  petition  signed  by  a  majority  of 
the  landowners  of  the  county  or  precinct  or 
subdivision  whose  land  lies  outside  of  any  in- 
corporated city  or  town  shall  be  necessary; 
said  petitl(Hier  to  be  verified  by  affidavit  of 
two  or  more,  showing  that  petitioners  [are] 
landowners  of  the  county,  district  or  precinct 
or  subdivision;  that  their  lands  do  not  lie 
within  an  Incorporated  dty  or  town.  The 
tmtb  of  the  allegation  of  such  petition  to  be 
determined  by  competent  evidence  as  in 
other  cases  in  courts  of  law." 

The  contention  is  over  the  word  "subdivi- 
sion" employed  in  the  statute ;  the  Insistence 
of  counsel  for  appellant  being  that  the  term 
should  be  interpreted  to  mean  any  portion 


less  than  the  wlwle,  or,  aa  coonael  expresses 
tt  "it  must  mean  any  designated  portion  of  a 
precinct  whldi  the  petitioning  landowners 
deem  advisable  to  embrace  within  their  pe- 
tition or  include  within  the  district  sought  to 
be  established."  The  legislative  intent  is  the 
thing  to  be  arrived  at  in  the  construction  of 
all  statutes,  and  with  this  end  in  view,  when 
any  part  of  an  act  calls  for  construction,  the 
act  in  its  entirety  should  be  looked  to  and 
considered.  It  is  manifest  from  the  reading 
of  the  act  in  question,  which  is  a  gen»al  law, 
in  making  provision  for  elections  to  be  held 
for  the  establishment  of  stodc  laws  where 
none  exists,  and  in  making  provislCMia  for 
elections  to  be  held  to  repeal  existing  stodc 
laws,  that  the  law-making  power  recognised 
that  in  some  localities  In  the  state  stock  law 
existed,  while  in  others  It  did  not  And  It  is 
to  be  observed  that  In  section  2  of  the  act 
wUch  provides  for  the  holding  of  elections 
for  the  establishment  of  stock  laws,  the  mini- 
mum territory  for  which  an  election  is  au- 
thorized to  be  held  is  a  "prednct"  which,  of 
course,  is  understood  to'  be  a  certain,  definite, 
particular  subdivialon  of  the  county.  When 
we  come  to  section  16  of  the  act  which  deals 
with  the  other  phase  of  the  subject — ^that  Is, 
the  disestablishment  of  an  existing  stock  law 
— ^the  language  employed  Is :  "To  secure  an 
order  for  an  election  to  repeal  existing  stock 
law  «»  stock  laws,  a  petition  signed  by  a  ma- 
jority of  the  landowners  of  the  county  or  pre- 
cinct or  subdivision  whose  land  lies  outside  of 
any  incorporated  city  or  town  shall  be  neces- 
sary ;  said  petition  to  be  verified  by  affidavit 
of  two  or  more,  showing  that  petitioners 
[are]  landown»8  of  the  county,  district  pre- 
dnct or  subdivision,"  etc.  We  think  it  is 
evident  that  the  Legislature  recognized  the 
existence  of  stock-law  districts  in  the  state, 
and,  furthermore,  that  in  some  instances  a 
stock  law  embraced  an  entire  coonty,  and  in 
othws  a  precinct  while  still  in  others  only 
a  part  or  "subdivision"  of  a  prednct  In 
arriving  at  what  was  meant  and  intended  by 
the  word  "subdivision"  in  section  16,  the  ques^ 
tion,  why  should  the  Legislature,  where  no 
stock  law  existed,  prescribe  a  minimum  ter- 
ritorial limit  a  precinct  as  in  section  2,  and 
then,  in  section  16,  where  a  stock  law  existed 
over  a  whole  prednct  provide  for  an  indeter- 
minable number  of  electors?  is  more  than  sug- 
gestive. It  is,  we  think,  evident  that  in  the 
employment  of  the  word  "subdivision"  in  the 
connection  in  which  it  is  used,  and  in  connec- 
tion with  other  provisions  in  the  act,  the 
Legislature  had  in  contemplation  already- 
existing  conditions.  A  county  is  an  establish- 
ed political  subdivision  of  the  state.  A  pre- 
dnct is  an  established  political  subdivision 
of  the  county.  Both  are  subdivisions  created 
by  law.  This  being  so,  the  word  "subdivi- 
sion," as  employed  in  the  statute,  and  in  the 
connection  in  which  it  is  used,  must  mean  a 
subdivision  already  existing,  and  which  has 
been  definitely  fixed  by  some  law,  as,  tor  in- 
stance, where  a  stock  law  district  less  than  an 
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entire  prednct  has  been  establlataed  by  a  spe- 
cial local  act  This  la  a  reasonable  constmc- 
tlcm  of  the  statute,  and  preaerrea  a  field  of 
operation  for  the  word  need.  A  different 
constmctlon,  ancb  as  tbat  contended  for  by 
the  appellant,  If  not  attended  with  seemingly 
absord  conaeqaencea,  would  at  leaat  be  on- 
reaaonable. 

It  Is  onr  conclusion  that  the  court  of  coun- 
ty commissioners  under  the  law  had  no 
authority  to  order  an  election  on  the  petition 
presented  to  the  court ;  and,  this  being  true, 
the  dty  court  properly  denied  the  application 
for  a  peremptory  writ  of  mandamus.  This 
conclusion  Is  decisive  of  this  case,  and  ren- 
ders it  unnecessary  to  consider  any  other 
question  raised  In  the  record. 

Affirmed. 

McCLELLAN,  C.  J.,  and  TYSON,  SIMP- 
SON, ANDERSON,  and  DBNSON,  JJ.,  couh 


8TATB  T.  TOWERT  et  aL 
(Suprone  Court  of  Alabama.    May  16,  lOOB.) 

1.  STATUTKS— CODlnOATIOH — Eftect. 

The  Code  u  not  a  mere  compilation  of  laws 
previously  existing,  but  is  a  body  ot  lavra  so 
enacted  that  lavra  previously  ezistmg  and  omit- 
ted from  the  Code  cease  to  exist,  and  snch  ad- 
ditions as  appear  therein  are  the  law  from  the 
approval  of  the  act  adopting  the  Code. 

2.  Habkas  CoBFua— Suspension. 

The  snspensioo  of  the  writ  of  habeas  cor- 
pns,  prohibited  by  Bill  of  Rights,  {  18,  means 
the  denial  to  a  dtisen  of  the  right  to  demand  an 
investigation  into  the  cause  of  his  detention; 
but  such  section  only  gives  him  the  right  to  de- 
mand that  his  case  be  investigated  according  to 
the  usual  mode  of  procedure  in  courts  of  justice. 

8.  Samk— Apfcai,  by  State— Cokbtitotiohai, 
Law. 
Code  1896,  S  4814,  dedaring  that,  when  any 
person   hdd   in   custody   under   an  indictment 
charging  liim  with  a  capital  offense  is  admitted 
to  bail,  the  prosecuting  officer  may  talie  an  ap- 
peal  on   behalf  of   the  state   to   the   Supreme 
Court,  and  hi  such  cases  the  judgment  must  be 
saspoided  pending  appeal,  but,  except  in  capi- 
.  tal  cases,  the  party  may  give  bail  to  abide  the 
judgment  rendered,  etc.,  is  not  violative  of  Bill 
of  Rights,  {  18  (Const.  1875),  declaring  that  the 
privilege  of  ths  writ  of  habeas  corpus  shall  not 
be  suspended. 

4.  Same. 

Where  accused,  in  a  habeas  corpus  proceed- 
ing to  obtain  bail,  was  subjected  only  to  such 
delay  as  was  rendered  necessary  by  the  law 
itself,  by  reason  of  an  appeal  by  the  state  au- 
thorized by  Code  1896,  i  4314,  his  constitutional 
right  to  have  justice  "administered,  without 
sale,  denial  or  delay,"  secured  by  Const.  S  14, 
was  not  infringed. 

Appeal  from  Probate  Court,  Madison  Coun- 
ty; N.  S.  Lawler,  Judge. 

"To  be  officially  reported." 

Habeas  corpus  by  Pint  Towery  and  another 
for  admission  to  bail  after  indictment  for 
murder  in  the  first  degree.  From  an  order 
admitting  petitioners  to  ball  in  the  sum  of 
$2,500  each,  the  state  appeals.    Afitoned. 


Massey  WUson,  Atty.  Gen.,  for  the  State. 
Lanier  &  Pride  and  Cooper  &  Fostw,  for 
appellees. 

SIMPSON,  J.  It  IB  the  settted  law  of  this 
state  that  the  Code  of  Alabama,  adopted  as 
was  the  present  Code  of  1896,  Is  not  a  mere 
compilation  of  the  laws  previously  existing, 
but  is  a  body  of  laws  duly  enacted,  so  that 
laws  which  previously  existed  cease  to  be 
law  when  omitted  from  said  Code,  and  addi- 
tions which  appear  therein  become  the  law 
from  the  approval  of  the  act  adopting  the 
Code.  Dew  v.  Cunningham,  28  Ala.  467,  65 
Am.  Dec.  861;  Hoover  v.  State,  68  Ala.  57: 
Bales  V.  State,  63  Ala.  30 ;  Ex  parte  Thomas, 
118  Ala.  1,  21  South.  369;  Builders'  &  Paint- 
ers' Supply  Co.  V.  Lucas  &  Co.,  118  Ala.  202, 
210,  24  South.  416. 

Not  only  is  it  true  that  article  4,  i  46,  of 
the  Constitution  of  1875,  does  not  prohibit 
the  Legislature  from  doing  more  than  la 
therein  required  to  be  done  In  regard  to 
getting  out  a  new  Code,  yet  the  word  "re- 
vision," therein  used,  suggests  that  snch 
dianges  as  are  admissible  are  within  the  pur- 
view of  the  section.  Definition  3  in  Web- 
ster's International  Dictionary  of  the  word 
"revise"  is  "to  review,  alter,  or  amend ;  as  to 
revise  statutes."  While  it  is  true,  as  suggest- 
ed by  counsel  for  appellee,  that  section  11 
of  the  a(t  of  1885  (Acts  1894-95,  p.  1004), 
requires  the  commissioner  to  submit  to  the 
Oovemor  "such  bills  as  he  may  deem  neces- 
sary," yet  that  provision  relates  only  to  those 
matters  "which  he  cannot  embrace  in  the 
Code  as  hereinbefore  provided."  And  section 
8  (page  1002)  required  him  to  submit  a 
"statement  showing  all  the  changes  he  shall 
have  made  in  the  phraseology  of  all  the  acts 
and  laws  codified  by  him,  including  additions 
thereto."  This  was  done;  the  whole  matter 
was  referred  to  a  committee,  which  carefully 
examined  the  proposed  Code,  comparing  sec- 
tion by  section  with  the  amendments  and 
additions  suggested,  and  reported  on  the 
same ;  and  the  act  was  passed  according  to 
the  requirements  of  the  Constitution.  So  the 
section  in  question  (section  4814  of  the  Code 
of  1896)  is  the  law  of  Alabama,  unless  sub- 
ject to  other  objections. 

It  is  next  Insisted  that  this  section  is  viola- 
tive of  section  18  of  the  BUI  of  Rights  (Const 
1876),  that  "the  privilege  of  the  writ  of 
habeas    corpus    shall    not    be    suspended." 

The  history  of  this  Important  provision  of 
our  Constitution  shows  that  the  writ  was 
granted  in  order  to  enable  the  citizen  who 
was  restrained  of  his  liberty  to  have  a  speedy 
Investigation  Into  the  cause  of  his  detention, 
and  to  secure  his  release,  unless  he  was  law- 
fully detained.  The  "suspension"  of  the 
writ  which  is  prohibited  means  the  denial 
to  the  dtiaen  of  the  right  to  demand  an 
Investigation  Into  the  cause  of  his  detention. 
When  this  right  is  accorded  to  him,  all  that 
be  has  a  right  to  demand  Is  that  his  case  be 
Investigated  according  to  the  usual  mode  of 
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procedure  In  conrts  of  Justice,  and  that 
"Justice  shall  be  administered,  without  sale, 
denial  or  delay."    Clonst  Ala.  {  14. 

In  the  absence  of  statutory  proTlslons,  a 
Judgment  on  habeas  corpus  proceedings,  ei- 
ther discharging  or  remanding  the  prisoner, 
cannot  be  reviewed  on  appeal.  Church  on 
Habeas  Corpus  (2d  Ed.)  p.  572,  S  886a.  It 
Is  also  true  that  according  to  statutory  pro- 
visions and  the  practice  generally,  both  in 
England  and  this  country,  the  defendant  has 
either  the  right  to  apply  successively  to  dif- 
ferent courts  for  the  writ,  or  the  right  of  ap- 
peal, and  as  a  general  rule  no  right  of  appeal 
is  given  to  the  state.  It  has  been  decided  In 
England  that  the  government  cannot  appeal 
from  the  order  discharging  the  prisoner;  but 
It  Is  placed  strictly  on  the  failure  of  the 
statute  to  provide  for  it,  and  liord  Brammell, 
in  the  House  of  Lords,  expressed  the  opinion 
that  such  a  law  "would  be  reasonable."  Cox 
V.  Hakes,  ISApp.  Cases,  606,  623.  It  is 
true,  also,  that  some  courts  express  the 
opinion  that  "the  writ  would  be  shorn  of  its 
advantages  *  *  *  if  a  party  can  be  com- 
pelled to  undergo  the  delay  necessarily  at- 
tendant upon  an  appeal  to  the  Supreme 
Court"  State  v.  Kirkpatrlck,  64  Iowa,  373, 
375,  6  N.  W.  688 ;  McFarland  v.  Johnson,  27 
Tex.  105,  109.  But  these  cases  were  merely 
discussing  the  question  as  to  whether,  under 
the  general  statute  of  appeals,  i^  appeal 
could  have  been  taken  from  an  order  of 
habeas  corpus  proceedings  discharging  the 
prisoner.  On  the  other  hand,  it  has  been 
held  by  high  authority  that,  even  under  a 
general  law  providing  for  appeals  generally, 
the  ofDcer  from  whose  custody  the  relator 
was  improperly  discharged  could  have  the 
matter  reviewed  by  writ  of  certiorari  or  by 
appeal  to  the  Supreme  Court.  Doyle  v.  Com- 
monwealth, 107  Pa.  20,  26;  State  v.  Buck- 
ham,  29  Minn.  462,  18  N.  W.  902;  State  v. 
Richardson,  34  Minn.  116,  24  N.  W.  854 ;  State 
T.  Hayden,  35  Minn.  283,  28  N.  W.  689. 

In  a  case  involving  the  constitutional 
^at'anty  of  administering  Justice  without 
delay,  the  Supreme  Court  of  Kentucky  says : 
"Delays  growing  out  of  the  established  mode 
of  proceeding,  which  has  been  so  established 
by  law,  equally  for  the  protection  of  the  ac- 
cused and  to  accomplish  the  design  of  the 
scheme  of  laws,  are  evils  necessarily  attend- 
ant upon  all  human  systems  of  Jurlspra> 
deuce.  *  *  *  By  a  speedy  trial  is  Intend- 
ed a  trial  conducted  according  to  fixed  rules, 
•  •  •  free  from  vexatious,  capricious,  and 
oppressive  delays."  Nixon  v.  State,  41  Am. 
Dec.  601,  602.  And  our  own  court  has  said 
that  "the  accused  is  not  entitled  to  discharge 
by  reason  of  any  delay  made  necessary  by  the 
law  itself,"  and  "the  right  of  a  speedy  trial 
does  not  operate  to  deprive  the  state  of  a 
reasonable  opportunity  of  prosecuting  crimi- 
nals." Ex  parte  State,  76  Ala.  482;  In  re 
Tate,  Id.  484. 

In  the  case  now  under  consideration  the 
Legislature  has  been  careful  to  provide  for 


an  appeal  by  the  state  only  In  cases  where 
the  person  in  custody  under  a  charge  or  con- 
viction for  crime  or  for  extradition  is  dis- 
charged, or  where  he  is  under  an  indictment 
charging  him  with  a  capital  oflTense  and  is 
admitted  to  bail,  and  gives  him  the  right  to 
bail  pending  appeal  in  all  but  capital  cases. 
The  appeal  is  taken  to  this  court,  where  it 
becomes  a  preferred  case.  In  a  case  like 
this,  where  the  grand  Jury  has  investigated 
and  deliberately  charged  the  prisoner  with 
the  commission  of  a  capital  felony,  it  certain- 
ly Is  not  an  Infringement  of  his  constltution- 
al  rights  if  the  state  reserves  the  right  to 
have  the  matter  examined  by  the  Supreme 
Court  before  giving  the  prisoner  his  liberty. 
As  to  the  merits  of  the  case,  we  do  not 
desire  to  enter  into  a  discussion  of  the  testi- 
mony, which  might  have  an  undue  influence 
in  the  trial  of  the  case.  There  is  C(niflict  in 
the  testimony,  and  the  Judge  who  tried  the 
case  had  the  advantage  of  hearing  the  oral 
testimony,  and  this  court  has  in  a  number  of 
cases  pursued  the  policy  of  not  reversing  the 
action  of  the  Judge  in  such  matters,  unless 
it  appears  from  the  record  that  his  action  was 
manifestly  and  clearly  erroneous.  We  can- 
not afiSrm  that  as  to  the  ball  allowed  in  this 
case,  and  the  action  of  the  Judge  is  aflBrmed. 

McCLELLAN,  G.  J.,  and  TTSON  and  AN- 
DERSON, JJ.,  concur. 


TOWBRT  V.  STATE. 

(Supreme  Court  of  Alabama.    May  11,  1905.) 

Habeas  Ojkpus — Pboceedinos  Revi£wablb. 
Under  Code  1896,  i  4837,  declaring  that  on 
the  return  to  a  writ  of  habeas  corpus  there  !• 
no  authority  to  inquire  into  the  regularity  or 
Justice  of  any  order,  judgment,  decree,  or  proc- 
ess of  any  court  judicially  constituted,  where 
the  ground  upon  which  the  right  to  be  dischar- 
ged from  custody  involved  the  regularity  and 
proceedings  had  and  order  made  in  the  circuit 
court  in  the  trial  of  the  petitioner  in  that  court 
on  an  indictment,  the  application  was  properly 
denied. 

Appeal  from  Order  of  Chancellor  of  North- 
ern Chancery  Division ;  William  H.  Simpson, 
Chancellor. 

"To  be  officially  reported." 

Application  by  Dalton  Towery  against  the 
state  of  Alabama  for  discharge  on  habeas 
corpus.  From  a  Judgment  denying  the  appli- 
cation, petitioner  appeals.    Affirmed. 

The  appellant  and  one  Flint  Towery  were 
indicted  on  the  charge  of  murder  in  the  first 
degree.  They  applied  to  the  Judge  of  probate 
of  Madison  county  for  their  discharge  on  ha- 
beas corpus.  An  order  was  made  In  that  pro- 
ceeding granting  them  bail  in  the  sum  of 
$2,500  each.  The  state  appealed  from  that 
action  of  the  Judge  of  probate,  and  the  ap- 
peal is  pending  before  this  court  Pending 
the  appeal  Dalton  Towery,  the  appellant  in 
this  case,  was  tried ;  a  severance  having  been 
demanded.    The  trial  was  begun  in  the  dr- 
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cnlt  court  of  Madison  county  on  February  28, 
1906,  and  the  trial  was  completed  and  the 
Jnry  retired  to  consider  their  verdict  about 
7  o'clock  p.  m.  on  Wednesday,  March  1st 
The  Jnry  remained  together  on  Wednesday 
night  considering  the  case  until  about  10 
o'clock,  when  they  were  allowed  to  retire  to 
their  hotel.  They  met  again  Thursday  morn- 
ing, and  engaged  in  deliberation  during 
Thursday,  until  8  o'clock  Thursday  night, 
when  they  were  excused  for  the  night;  and 
on  Friday  morning  they  returned  and  delib- 
erated until  1  o'clock,  when  they  were  ex- 
cused for  dinner.  On  Wednesday  night.  Just 
before  the  Jury  retired,  the  foreman  stated  to 
the  court  that  he  did  not  think  It  was  pos- 
sible for  the  Jury  to  agree,  and  again  on 
Thursday  night  one  of  the  juron  stated  to 
the  court  that  he  did  not  think  It  was  possi- 
ble for  the  Jury  to  agree.  On  Friday  after- 
noon they  w»e  called  before  the  court,  and 
me  of  the  Jnron  stated  that  the  Jury  could 
not  agree  if  they  remained  there  until  Christ- 
mas, two  or  three  Juron  nodding  assent  to 
this  statement,  and  the  court  thereupon  dls- 
dmrged  them.  The  term  of  the  court  at 
which  the  trial  was  had  expired  on  Saturday, 
the  4th  day  of  March,  at  12  o'clock  p.  m. 
On  Saturday,  the  4th,  the  appellant  moved 
the  court  for  his  discharge,  setting  up  the 
facts  hereinabove  mentioned,  which  motion 
the  court  overruled.  The  appellant  excepted 
to  the  action  of  the  court,  and  tendered  his 
bill  of  exceptions  to  the  presiding  Judge, 
which  was  signed  on  March  8th ;  the  defend- 
ant having  taken  an  appeal  from  the  action 
of  the  court  In  denying  his  motion.  On 
March  8th  the  appellant  applied  to  the  chan- 
cellor of  the  Northern  chancery  division  for 
his  discharge  on  habeas  corpus,  which  was 
denied,  and  he  was  remanded  to  Jail. 

lianler  &  Pride  and  Cooper  &  Foster,  for 
appellant  Massey  Wilson,  Atty.  Gen.,  for 
the  States 

DENSON,  J.  The  writ  In  this  case  was 
sued  out  under  the  statute,  and  the  Jurisdic- 
tion conferred  by  the  statute  on  the  chancel- 
lor to  entertain  and  hear 'the  petition  is  to 
be,  and  was  in  this  case,  exercised  In  vaca- 
tion, and  the  proceeding  was  original,  and  by 
it  the  validity  of  the  process  under  which 
petitioner  was  held  and  the  proceedings  bad 
in  the  circuit  court  were  drawn  In  question 
collaterally.  The  general  principle,  then,  pre- 
vails that  when  a  record  or  process  Is  col- 
laterally assailed,  it  must  be  for  Illegality, 
not  for  error  or  irregularity.  The  statute 
affirms  this  principle  In  declaring  that  on 
the  return  to  a  writ  of  habeas  corpus  there 
is  no  "authority  to  Inquire  into  the  regular- 
ity or  Justice  of  any  order.  Judgment,  decree, 
or  process  of  any  court  legally  constituted," 
etc.  Code  1806,  i  4887;  Ehrby  v.  SUte,  62 
Ala.  SI. 

The  ground  upon  which  was  rested  the  sup- 
posed right  of  the  appellant  to  be  discharged 
from  cnstody  in  this  case^  as  shown  by  hla 


petition  and  the  proceedings  had  before  the 
chancellor,  necessarily  involved  the  regular- 
ity of  the  proceedings  had  and  order  made 
in  the  circuit  court  in  a  trial  had  of  the  peti- 
tioner in  that  court  on  an  Indictment  for 
murder,  and  this  was  a  good  reason  for  the 
chancellor's  refusal  to  discharge  the  petition- 
er, appellant  from  custody.  It  is  also  doubt- 
ful whether  habeas  corpus  Is  defendant's 
remedy.  Ex  parte  Winston,  62  Ala.  419;  1 
Bishop's  Criminal  Practice,  8  687;  Wright's 
Case,  7  Ind.  824 ;  Ex  parte  Rutheven.  17  Mo. 
641 ;  Oillesple  V.  Rump  and.  Sup.)  72  N.  E. 
138;  Ex  parte  Smith  (Ariz.)  78  Pac.  1035. 
We  must  not  be  understood  as  Intimating 
any  opinion  as  to  the  merits  of  appellant's 
insistence  that  be  has  been  in  Jeopardy. 

The  order  of  the  chancellor  appealed  from 
is  affirmed. 

McCIiELLAN,    a    J.,    and   TTSON   and 
DOWDELIi,  JX,  concur. 


WESTERN  RY.  OF  ALABAMA  v.  RUS- 
SELL. 

(Supreme  Court  of  Alabama.    June  80,  1905.) 

1.  Affxaii— ASBiazfusNTB  or  Ebbobt— Baixr  or 

A  brief  of  appellant,  which  asserts  that 
be  Inaists  on  the  aBsignments  of  error  that  the 
court  erred  in  overruling  demurrers  to  the  com- 
plaint and  refers  the  court  to  the  assignments 
of  error  and  the  demurrers  aa  set  forth  in  the 
record,  amounts  to  no  such  insistence  aa  make* 
it  the  duty  of  the  court  to  review  the  assign- 
ments. 

2.  Mabteb  ano  Sebvart— Dbath  or  Raii.way 

BMFLOTti-^COUFLAINT SurFICIXNCT. 

A  complaint  in  an  action  against  a  rail- 
way company  for  the  death  of  an  engineer  due 
to  a  defective  roadbed,  which  alleges  in  different 
counts  that  the  negligence  of  the  company  con- 
stated  in  the  failure  to  maintain  the  trai^  In 
proper  condition,  and  that  a  culvert  waa  de- 
fectiTely  constructed,  in  that  it  was  too  small 
to  carry  off  water  dnrina  henry  rains,  and  in 
that  the  materials  of  which  it  was  constructed 
had  become  weakened  by  decay,  seta  forth  a 
cause  of  action  In  each  count 

8.  Appeal— Habulebs  Bbbob. 

The  error  in  sustaining  a  demurrer  to  a 

Slea  is  harmless,  where  defendant  has  the  bene- 
t  of  the  facts  alleged  under  the  general  issue. 

4.  Master  and  Skbv ant— Death  or  Eiipu)tA 
—Answer— SxnmciENCY. 

Where  the  complainant  In  an  action  against 
a  railroad  company  for  the  negligent  death  of 
an  engineer,  due  to  a  defective  roadbed,  alleges 
that  we  company  negligently  failed  to  warn  de- 
cedent of  the  conditions  of  the  roadbed,  a  plea 
that  deoed^it's  death  resulted  from  a  washout 
occasioned  by  a  rainfall  so  heavy  as  to  amount 
to  an  act  of  God  is  insufficient 

5.  Sam»— Railways— Duty  to  Warn  Train- 
men. 

It  is  the  duty  of  a  railway  comiMmy  to  give 
warning  to  trainmen  having  no  duties  to  per- 
form in  regard  to  the  proper  maintenance  of 
the  track  of  dangers  therein,  and  they  have  a 
right  to  assume  that  the  track  is  in  a  safe  con- 
dition. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  U  647,  675.] 
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6.  SAKK— DkATH  OT    EMFLOTi— CONTBIBTITOBT 

Nequgescb— Plea— StrrnoiENCY. 

A  plea,  in  an  action  atr&lnst  a  railway  com- 
pany for  the  death  of  an  engineer  occasioned  by 
a  defective  roadbed,  whldi  alleges  that  decedent 
was  notified  that  there  had  been  heavy  rains 
along  the  line  of  railway,  and  was  cautioned  to 
look  out  for  high  water  at  waterways,  but 
which  fails  to  allege  that  the  engineer  was  in- 
formed of  the  dangerous  conditions  existing  at 
the  place  of  the  accident,  or  that,  had  he  kept 
a  lookout,  he  could  have  discovered  the  danger 
in  time  to  avoid  the  accident,  fails  to  allege  con- 
tributory negligence. 

7.  Sake. 

An  averment  that  an  engineer  so  negligent 
ly  operated  his  engine  and  train  as  to  nm  into 
a  washout,  which  could  have  been  avoided  by 
the  use  of  ordinary  care,  is  a  conclusion  of  the 
pleader,  and  does  not  show  contributory  negli- 
gence on  his  part,  precluding  a  recovery  for  oia 
death. 

8.  Sams— Dtttt  or  Railway  Bnoirkkb  to 

BXAVINE  TBACK. 

A  railway  engineer,  who  received  notice 
that  there  had  been  a  heavy  rainfall  along  the 
company's  line,  and  who  was  cautioned  to  look 
out  for  high  water  at  waterways,  was  not  re- 
quired, in  order  to  relieve  himself  from  the 
charge  of  contributory  negligence,  precluding  a 
recovery  for  his  death  occasioned  by  his  run- 
ning into  a  washout,  to  do  more  in  the  examina- 
tion of  the  roadways  or  waterways  than  might 
be  done  consistently  with  the  performance  of  his 
duties  as  engineer. 

9.  Same  —  iRjxjBT  to  Railway  BneiiTEBB— 

OORTBIBUTOST  NkOLIOENCK. 

A  railway  engineer,  who  knew  the  locality 
where  an  accident  occurred  resulting  in  his 
death,  but  who  was  not  informed  of  .any  con- 
ditions existing  at  that  place  at  the  time,  was 
not  guilty  of  contributory  negligence  because  he 
failed  to  exercise  greater  care  at  that  place 
than  at  other  like  places. 
10  Same— AflstniPTioN  o»  Risk— Plea. 

A  plea,  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  occasioned 
by  a  defect  in  the  roadbed,  which  alleges  that 
the  injury  occurred  immediately  after  an  ex- 
cessive rainfall  on  the  company's  line,  that  de- 
cedent "knew  this  fact  and  also  knew  the  con- 
dition of  the  company's  roadbed  at  the  place  of 
the  accident,  and  that  with  such  knowledge  he 
voluntarily  undertook  to  operate  an  engine  and 
train,  does  not  show  that  he  assumed  the  risk 
of  injury  due  to  a  defective  culvert  in  the  road- 
bed, rendered  defective  by  the  rain,  because  it 
fails  to  allege  what  "condition"  decedent  knew, 
or  that  he  knew  of  any  conditions  rendering 
the  track  dangerous. 

11.  Same— Risk  Assumed. 

Before  a  railway  engineer  operating  an 
engine  and  train  assumes  the  risk  of  injury  re- 
sulting from  a  defect  in  the  roadbed  occasioned 
by  a  heavy  rainfall,  it  must  appear  either  that 
he  was  warned  of  the  danger  or  that  It  was 
open. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {}  674-600, 
610-624.] 

12.  Same — Contbibutobt  Neouoenck — Plea. 
A  plea,  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  occasioned 
by  a  defect  in  a  culvert  In  the  roadbed  caused 
by  an  excessive  rainfall,  which  alleges  that  de- 
cedent was  notified  by  the  company  before  he 
reached  the  place  of  the  accident  that  there 
had  been  heavy  rains  at  that  place,  and  was 
cautioned  to  look  out  for  high  water  at  that 
place,  and  that  nevertheless  he,  with  full  knowl- 
edge of  the  location,  negligently  failed  to  ap- 
proach the  place  with  caution,  but  negligently 
ran  bis  train  over  the  same  at  a  high  rate  of 
speed,  does  not  show  contributory  negligence  on 
bis  part,  because  it  falls  to  allege  that  be  failed 


to  look  out  for  Ugh  water,  or  tliat,  If  he  had 

done  so,  he  could  have  seen  the  dangers,  and 
the  averment  that  he  had  full  knowledge  of  the 
location  is  not  an  allegation  that  he  knew  that 
the  culvert  was  defective. 
18.  Same— Assumption  of  Risk— Plea. 

A  plea,  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  occasioned  by 
a  washout,  which  alleges  that  the  injury  oc- 
curred immediately  after  an  excessive  fall  of  rain 
om  the  line  of  railway,  that  decedent  was  notified 
thereof  and  was  cautioned  to  look  out  for  high 
water  at  the  place  of  the  accident,  and  that  he 
with  such  knowledge  voluntarily  undertook  to 
mn  an  engine  and  train  over  the  place,  does  not 
show  that  he  assumed  the  risk;  there  being  no 
facts  showing  that  the  danger  was  obvious  or 
that  decedent  knew  the  defect. 
14.  Sams— Demubbeb  to  Speoial  Plea. 

In  an  action  against  a  railway  company  for 
the  death  of  an  engineer,  occasioned  by  a  defect 
in  the  roadbed,  the  company  pleaded  the  general 
issue  to  the  complaint  charging  negligence.  It 
also  pleaded  that  the  injury  complained  of  was 
the  result  of  mere  accident.  Held,  that  a  de- 
murrer to  the  latter  plea  was  properly  sustaia- 
ed,  as  the  fact  stated  therein  was  provable  un- 
der the  general  issue. 

16.  Death    bt    Wbohgitul    Act— Set-Off— 
Statutobt  Pbovisions. 

Under  Code  1896,  |  27,  providing  that  in 
actions  for  death  by  wrongful  act  the  damages 
recoverable  are  not  subject  to  the  payment  of 
the  liabilities  of  the  decedent,  a  railway  com- 
pany, when  sued  for  the  negligent  death  of  an 
engineer  occasioned  by  a  defect  in  the  roadt)ed, 
cannot  set  oft  damages  to  its  cars  by  reason  of 
decedent's  negligence. 

16.  Mabteb  and  Sebvart  —  Injubt  to  E2m- 
PLOYfi— Complaint^-Answeb. 

Where  the  complaint,  in  an  action  against 
a  railroad  company  for  the  death  of  an-  engineer 
occasioned  by  a  defect  in  the  roadbed,  aLlleged 
the  negligent  failure  of  the  company  to  give 
warning  to  decedent  of  the  dangerous  condition 
existing  where  the  injury  occurred,  a  pica 
which  alleged  that  the  company's  servants  did 
not  know  of  the  conditions  in  time  to  give  warn- 
ing was  bad  for  failing  to  show  that  the  com- 
pany had  made  efforts  to  Inform  itself. 

17.  Same. 

Where,  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  occasioned  by 
a  defect  in  the  roadbed,  the  complaint  alleged 
that  the  company  was  negligent  in  falling  to 
warn  decedent  of  the  dangers,  and  the  company 
pleaded  the  general  issue,  so  that  evidence  show- 
ing that  it  was  not  negligent  was  admissible, 
the  question  of  the  sufficiency  of  a  plea  alleging 
that  the  company's  servants  did  not  know  of  the 
defect  in  time  to  give  warning  was  immaterial. 

18.  Bill   of    Exceptions— Sioninq — Exten- 
sion OF  Time— Validity  of  Oboeb. 

An  order  extending  the  time  for  signing  the 
bill  of  exceptions,  made  by  the  court  and  not  by 
the  judge,  is  not  valid. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  Annie  Russell,  as  administratrix 
of  Thomas  J.  Russell,  deceased,  against  the 
Western  Railway  of  Alabama.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

George  P.  Harrison,  for  appellant  Omm 
&  Weil  and  J.  M.  Chilton,  for  appellee 

TT80N,  J.  This  action  Is  by  the  personal 
representative  of  Thomas  J.  Rnaaell,  de- 
ceased, to  recover  damages  for  alleged  neg- 
ligence on  tbe  part  of  dtfendant  resulting 
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In  his  death.  The  complaint  as  originally 
filed  comprised  six  counts,  and  nine  others 
were  added  by  amendment  Counts  8  and 
10  were  withdrawn,  and  the  trial  was  bad 
on  the  remaining  counts.  To  each  count  a 
demurrer  was  Interposed,  which  was  over- 
mled  by  the  trial  court  These  several  rul- 
ings are  assigned  as  error.  There  is,  however, 
no  such  Insistence  in  brief  of  appellant's 
counsel  on  these  assignments  of  artot  as 
devolves  upon  us  the  duty  of  passing  upon 
tbem.  All  that  la  said  Is  that  they  are  in- 
sisted on,  and  we  are  referred  to  the  assign- 
ments of  error,  and  the  demurrers  as  set 
forth  In  the  record.  This  amounts  to  no 
In8l8tenc&  Williams  v.  Spragins,  102  Ala. 
424.  431,  IS  South.  247;  Ward  v.  Hood,  124 
Ala.  574,  27  South.  246,  82  Am.  St  Bep. 
206;  Syllacauga  Land  C!o.  v.  Hendriz,  108 
Ala.  254,  16  South.  594;  2  Mayfleld's  Dig.  p. 
188,  I  77  et  seq. 

We  have,  however,  examined  each  count  of 
the  complaint  upon  which  the  case  was  tried, 
and  find  that  eadb  states  a  cause  of  action. 
In  some  of  the  counts  the  negligence  is  al- 
leged in  genecal  terms  to  have  consisted  In 
the  failure  to  maintain  the  track  in  proper 
condition  for  the  passage  of  trains ;  in  others, 
that  the  culvert  was  defectively  construct- 
ed ;  in  others,  the  defect  in  the  constructioa 
of  the  culvert  is  stated  more  spedflcally^  to 
have  consisted  in  the  fact  that  it  was  'too 
small  to  carry  off  the  water  that  would  ac- 
cumulate during  heavy  rains ;  and  in  others, 
that  the  materials  of  which  the  culvert  was 
oonstructed  had  become  weakened  by  decay. 
There  were  also  two  counts  (seventh  and 
eighth)  predicated  on  the  alleged  failure  of 
the  servants  of  defendant  to  give  warning  to 
plaintiff's  intestate  of  the  conditions  as  they 
existed  at  the  time  of  the  disaster. 

The  defendant  filed  originally  12  pleas, 
and  a  like  number  were  added  by  amend- 
ment Of  these,  plea  1  was  the  general 
issue,  and  2,  8,  4,  6,  IS,  14,  16,  and  16,  to 
which  demmrrera  were  sustained,  set  up  in 
different  forms  that  the  washing  away  of 
the  culvert  and  the  death  of  Russell  result- 
ed from  a  rainfall  so  severe  and  unexampled 
in  character  as  to  amount  to'  the  "act  of 
God."  Without  considering  the  various 
grounds  of  demurrer  Interposed  to  each  of 
these  pleas,  suflice  it  to  say  that  if  they  pre- 
sented a  defense  to  the  action  and,  therefore, 
the  court  erred  in  Buatainlng  the  demurrer, 
the  defendant  could  have  bad  the  benefit  of 
each  of  them  under  the  plea  of  the  g^eneral 
issue.  The  rulings  must  tberefore  be  re- 
garded as  innocuous.  Tx>ul8vllle  &  N.  R. 
Ca  V.  Hall,  131  Ala.  161,  82  South.  603. 
But  aside  from  this,  they  wen  clearly  no 
answer  to  the  seventh  count 

Pleas  7,  8,  9,  11,  21,  22,  and  23  Invoke 
either  the  defense  of  contributory  negligence, 
or  that  plaintiff's  intestate  assumed  the  risk 
of  tlie  injury  which  caused  bis  death.  Plea 
7  Is  as  follows:    "That  before  plaintiff's  in- 


testate sustained  the  Injury  complained  of 
as  alleged  in  said  complaint,  and  while  in 
charge  of  said  train,  be  was  notified  by  de- 
fendant that  there  had  been  heavy  rains 
along  the  line  of  defendant's  railway,  and 
was  cautioned  to  look  out  for  high  water  at 
all  low  places  and  waterways ;  that  notwith- 
standing said  notification  and  caution,  and 
in  disregard  thereof,  the  said  Intestate  so 
carelessly  and  negligently  operated  said  en- 
gine and  train  as  to  run  into  a  washout, 
which  could  have  been  avoided  by  the  use 
of  reasonable  care  and  diligence.  Where- 
fore defendant  avers  the  injury  complained 
of  was  the  result  of  the  careless  and  negli- 
gent conduct  of  plaintiff's  intestate  in  disre- 
gard of  such  notice  and  caution  in  operating 
said  engine  and  train,  thereby  contributing 
to  bis  own  injury,  and  that  such  careless  and 
negligent  conduct  was  the  proximate  cause 
of  the  injury  complained  of." 

Speaking  of  the  duties  railway  companies 
owe  their  employes  cqperatlng  their  trains, 
we  said.  In  Northern  Ala.  Ry.  Co.  v.  Shea,  37 
South.  796:  "Trainmen  do  not  assume  the 
risk  of  defective  track  condltlonB.  They 
have  a  right  to  assume  that  the  track  is  safe. 
It  Is  not  their  duty,  but  the  duty  of  their  em- 
ployers, to  keep  it  in  proper  condition.  The 
acquaintance  which  trainmen  are  required  to 
have  with  the  premises,  and  to  acquire  which 
they  are  carried  over  the  road  on  trains  before 
being  put  in  charge  of  trains,  is  more  an 
acquaintance  with  the  line,  so  to  say;  than 
with  the  tra<^.  They  must  know,  and  in  the 
way  Indicated  they  are  taught,  the  conditions 
of  the  line  in  respect  of  stations,  stopping 
places,  switches,  grades,  curves,  and  distan- 
ces. With  these  things  they  have  to  do ;  but 
not  with  the  track  itself  in  respect  of  its 
condition  and  maintenance.  This  plaintiff, 
a  brakeman,  was  not  charged  with  knowledge 
of  the  defects  in  this  track,  but  on  the 
contrary,  had  a  right  to  assume  without 
Investigation  that  the  track  was  in  good  and 
safe  condition."  The  same  principle  was 
also  declared  in  L.  &  N.  R.  R.  Co.  v.  Baker, 
106  Ala.  624,  17  South.  452 ;  Union  Pac  Ry. 
Co.  V.  O'Brien,  161  U.  S.  457,  16  Snp.  Qt 
618,  40  li.  Ed.  766.  For  a  failure  to  dis- 
charge these  duties,  the  defendant  could  not 
relieve  itself  by  any  such  general  notification 
or  caution  as  is  alleged  in  the  plea.  In 
Dresser  on  Employer's  Liability  Act,  (  99, 
it  Is  said:  "The  master  does  not  discharge 
the  duty  cast  upon  him  by  giving  a  general 
warning  of  danger,  but  be  is  bound  so  to 
point  out  and  instruct  about  the  risk  that  the 
servant  may  appreciate  what  he  is  to  encoun- 
ter, and  know  how  he  may  avoid  It  Mere 
information  in  advance  that  the  service 
generally,  or  a  particular  thing  connected 
with  It,  was  dangerous,  might  give  him  no 
adequate  notice  or  understanding  of  the 
kind  and  degree  of  danger  which  would 
necessarily  attend  the  actual  performance 
of   his    work."    It   is   true    the    statement 
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qnoted  relates  to  the  duty  Imposed  upon  the 
master  to  give  warning  of  latent  dangers  or 
to  Inexperienced  serranta  in  respect  to  the 
appliances  with  which  they  have  to  do.  But 
certainly  the  duty  of  the  employer  would 
not  be  less  In  respect  to  trainmen  who  had 
no  duties  to  perform  regarding  the  proper 
maintenance  of  the  tra<^.  It  is  not  alleged 
that  the  engineer  was  informed  of  the  dan- 
gerous conditions  existing  at  the  culvert,  or 
that,  bad  he  kept  a  lookout,  he  could  have 
ascertained  those  conditions  in  time  to  have 
averted  the  injury.  The  averment  that  he  so 
carelessly  and  negligently  operated  his  en- 
gine and  train  as  to  run  into  a  washout, 
which  could  have  been  avoided  by  the  use  of 
ordinary  care  and  diligence,  is  the  mere 
statement  of  the  conclusion  of  the  pleader, 
and  Is  not  permissible  in  pleading  contribu- 
tory negligence,  where  the  facts  must  be 
averred.  S.  R.  Co.  v.  Sbelton,  186  Ala.  191, 
84  South.  194;  Railroad  Co.  v.  Hemdon,  100 
Ala.  461,  14  South.  287;  L.  &  N.  R.  R.  Co.  T. 
Markee,  108  Ala.  160,  16  South.  611,  49  Am. 
3t  Rep.  21.  The  court  did  not  err  in  sus- 
taining the  demurrer. 

Plea  8  was  substantially  the  same  as  7, 
with  the  added  averment  "that  notwith- 
standing said  notification  and  caution,  and 
In  disregard  thereof,  the  said  Intestate  care- 
lessly and  negligently  ran  his  said  train  at  a 
rapid  rate  of  speed,  without  ascertaining  the 
condition  of  the  road  ahead  of  him,  which 
he  could  have  done  by  the  use  of  proper 
care  and  diligence,"  etc.  It  will  be  seen 
that  the  plea  is  open  to  the  same  criticism 
as  the  seventh.  It  was  not  the  duty  of  the  en- 
gineer, on  any  such  general  notice,  lS>  do  more 
in  the  way  of  examination  of  the  roadways 
or  waterways  than  could  be  done  consistent- 
ly with'  the  performance  of  his  own  duties 
as  engineer;  and  there  Is  no  averment  that, 
consistently  with  the  performance  of  his 
own  duties,  he  could  have  discovered  the 
situation  at  the  point  where  he  was  Injured. 

Plea  9  was  the  same  as  7  and  8,  with  the 
added  averment  that  the  deceased,  "well 
knowing  the  location  at  the  place  where  it 
is  alleged  he  was  injured,  and  that  it  was  a 
waterway,  negligently  and  carelessly  failed, 
before  attempting  to  run  his  said  engine 
and  train  thereover,  to  ascertain  the  condi- 
tion of  the  track  or  roadway  over  said  water- 
way." The  added  averment  falls  far  short 
of  correcting  the  defects  pointed  out  In  the 
former  pleas.  The  only  fact  added,  as  Im- 
posing upon  the  engineer  the  duty  of  examin- 
ing the  road  at  the  place  where  he  was 
Injured,  is  "that  he  well  knew  the  locality." 
There  Is  no  averment  that  he  knew  or  was 
Informed  of  any  conditions  existing  at  the 
place  at  the  time  that  required  greater  care 
on  his  part  than  at  other  waterways. 

Plea  11  invokes  as  a  defense  the  assump- 
tion of  risks.  It  is  alleged  "that  the  injury 
complained  of  occurred  immediately  after  a 
very  heavy  and  excessive  fall  of  rain  on 


the  line  of  defendant's  railway,  tlw  plaln- 
tlfl's  intestate  knew  this  fact  and  also  knew 
the  condition  of  defendant's  roadway  at  said 
place^  and  with  such  knowledge  voluntarily 
undertook  to  operate  said  engine  and  train 
at  said  time  and  place,  and  thereby  assumed 
the  risk  of  the  injury  which  resulted  in  his 
death."  Whether  deceased  knew  of  the  con- 
dition of  defendant's  roadway  at  said  place, 
as  those  conditions  existed  at  the  time  he 
attempted  to  cross,  the  plea  does  not  aver. 
Construing  its  averment  most  strongly 
against  the  pleader,  he  possessed  only  such 
knowledge  of  its  conditions  as  he  had  pre- 
viously acquired.  It  does  not  appear  what 
"condition"  deceased  knew,  and  there  Is  an 
evident  failure  to  allege  that  he  knew  of  any 
conditions  existing  at  the  time  that  made  it 
danserons  to  cross  with  his  engine  and  train. 
Before  it  could  be  said  he  assumed  the  risk. 
It  must  appear  either  that  he  was  properly 
warned  of  the  danger  or  that  it  was  open  and 
patent  L.  &  N.  R.  R.  Co.  v.  Stutts,  106  Ala. 
868,  17  South.  29,  63  Am.  St  Rep.  127;  li.  & 
N.  R.  R.  Co.  V.  Baker,  106  Ala.  624,  17  South. 
462;  A.  O.  S.  R.  R.  Co.  v.  Brooks,  185  Ala. 
401,  88  Sontb.  181,  and  authorities  there 
cited. 

Plea  21  alleges  that  "plalntifrs  Intestate 
was  guilty  of  contributory  negllgenoe,  in 
that  before  he  had  reached  the  place  where 
he'was  injured  he  was  notifled  by  the  defend- 
ant that  there  had  been  very  heavy  raina  at 
the  place  where  the  injury  occurred,  and 
cautioned  to  look  out  for  high  water  at  said 
place;  that  notwithstanding  said  notifica- 
tion and  caution,  which  was  given  in  ample 
time  for  said  Intestate  to  have  acted 
thereon,  and  In  disregard  thereof,  he 
(plaintiff's  Intestate)  with  a  fiUl  knowl- 
edge of  the  location  where  said  Injury  occur- 
red, negligently  failed'to  approach  said  place 
with  caution,  but  negligently  and  carelessly 
ran  his  engine  and  train  over  the  same  at 
a  high  rate  of  speed,"  etc.  It  will  be  observ- 
ed it  is  not  alleged  that  plalntUTs  intestate 
failed  "to  look  out  for  high  water  at  said 
place,"  or  that  if  he  had  done  so,  he  could 
have  seen  the  conditions  that  made  it  obvi- 
ously dangerous  to  attempt  to  cross.  The 
averment  that  he  had  "full  knowledge  of 
the  location"  is  by  no  means  the  equivalent 
of  an  allegation  that  he  knew  the  cnlwt 
bad  been  washed  out  or  the  dangerous  con- 
dition caused  by  the  stoppage  of  the  water, 
or  that  he  could  have  discovered  the  danger 
by  the  exercise  of  due  care;  and  the  failure 
to  make  these  necessary  averments  Is  not 
remedied  by  the  statement  that  deceased 
"negligently  and  recklessly  ran  his  engine 
and  train  ow  the  same  at  a  high  rate  of 
speed" — a  mere  conclusion  of  the  plead» 
which,  as  we  have  said  above.  Is  an  insuffi- 
cient averment  In  pleas  of  this  character. 

The  twenty-second  plea  sets  up  contribu- 
tory negligence,  and  is  substantially  the 
same  as  the  seventh  and  eighth.  It  avors 
the  same  notification  that  heavy  rains  had 
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fallen  along  the  line  of  tbe  defendant's  road, 
and  the  same  cantltm  to  UxA  ont  for  high 
water  at  all  low  places  and  waterways.  It 
is  alleged  that,  notwithstanding  said  notifi- 
cation and  cantlon,  "said  intestate  carelessly 
and  negligently  ran  his  said  engine  and  train 
at  a  rapid  rate  of  speed,  without  ascertain- 
ing the  condition  of  the  road  ahead  of  him, 
which  he  could  baye  done  by  the  use  of  the 
pcopor  care  and  diligence,  and  which  It  was 
his  daty  to  do  before  attempting  to  pass 
orer  the  place  where  tbe  injury  occurred, 
Who^fore,"  etc.  What  we  have  said  in  re- 
spect to  tbe  seventh  and  eighth  pleas  is  ap- 
plicable to  this  one.  Furthermore,  It  is  not 
alleged  that  he  failed  to  keep  a  lookout,  or 
that  be  could  hare  maintained  such  a  look- 
out, conslstoitly  with  his  other  and  primary 
duties,  as  would  have  enabled  him  to  ascer- 
tain the  conditions  then  existing,  and,  final- 
ly, tbe  breach  of  duty  Is  alleged  by  way  of 
ciHtcluBlon  merely. 

Tlie  defense  of  the  assumption  of  tbe  risk 
was  Invtfted  by  the  twenty-third  plea,  which 
alleged  that  "the  injury  occurred  immedi- 
ately after  a  very  heavy  and  excessive  fall 
of  rain  on  tbe  line  of  defendant's  railway, 
and  that  plaintiff's  intestate  was  notified  In 
ample  time  by  defendant  of  this  fact,  and, 
furtber,  that  plaintiff's  intestate  was  cau- 
tlMied  to  look  out  for  high  water  at  said 
place,  and  defendant  avers  that  it  was  the 
duty  of  plaintUTs  Intestate  after  receiving 
said  notice  not  to  have  crossed  said  place 
wltbout  ascertaining  that  it  was  safe,  and 
notwithstanding  this  notice  and  duty,  and 
with  such  knowledge  on  his  part,  volunta- 
rily undertook  to  run  said  engine  and  train 
of  cars  at  a  rapid  rate  of  speed  over  said 
place,  and  thereby  assumed  the  risk  of  in- 
jury which  resulted  In  bis  death."  This  plea, 
It  la  evident,  is  <^>en  to  tbe  objections  urged 
to  all  tbe  oth«s  of  the  same  character. 
There  are  no  facts  stated  showing  that  the 
danger  was  open  to  ordinary  observation  and 
known  to  deceased— necessary  allegations  be- 
fore deceased  could  be  said  to  have  assumed 
the  risk  or  even  that  he  failed  to  keep  a 
lookout.  As  a  plea  of  the  assumption  of  risk. 
It  is  nowhere  averred  that  the  danger  was 
obTlooB.  There  Is  no  distinct  averment  In 
either  of  the  pleas  that  plaintiff's  Intestate 
knew  of  tbe  dangerous  conditions  existing 
at  tbe  culvert  when  be  attempted  to  pass,  or 
that  tbey  were  of  so  obvious  a  character 
tbat  he  could,  consistently  with  tbe  perform- 
ance of  his  duties,  have  ascertained  these 
conditions. 

Tbe  demurrer  to  plea  10  was  properly  sus- 
tained. The  plea  alleges  that  tbe  Injury  com- 
plained of  was  the  result  of  a  mere  accident, 
Inddoit  to  the  work  of  which  plaintiff's  in- 
testate was  engaged.  It  la  sufficient  to  say 
that.  If  tbe  facts  were  true  as  stated,  the 
defendant  was  not  guilty  of  the  negligence 
obarged  in  the  complaint  and  denied  by  the 
plea  of  tbe  g«ieral  Issue.    Ooing  v.  Steel  A 


Wire  Co.  (Ala.)  37  South.  784;  UllUgan  v. 
Pollard,  112  Ala.  465,  20  South.  620. 

The  averments  of  plea  12  are  substantially 
the  same  as  In  pleaa  7  and  8,  with  the  added 
statement  that  as  the  result  of  the  negligence 
of  plaintiff's  Intestate  the  defendant  sustain- 
ed damage  to  Its  cars,  eta.  In  a  sum  stated, 
which  tbe  plaintiff  offers  to  set  off  against 
the  demands  sued  for.  As  we  have  already 
shown,  the  averments  of  the  plea  do  not  sus- 
tain the  charge  of  contributory  negligence; 
but,  if  it  were  otherwise,  tbe  damages  alleg- 
ed to  have  been  sustained  could  not  be  set  off 
In  an  action  of  this  character,  where  It  Is 
sought  to  recover  damages  for  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Ck>de,  1896,  {  27.  In  each  of  the  cases  dted, 
to  the  proposition  by  appellant,  the  action  * 
was  in  assumpsit. 

Plea  "A"  was  interposed  to  the  seventh 
count  of  the  complaint,  which  alleges  tbe 
negligent  failure  of  tbe  defendant  to  give 
warning  to  plaintiff's  Intestate  of  the  dan- 
gerous condIti(Hi8  existing  at  the  place  where 
the  injury  occurred.  Tbe  plea  alleges  that 
defendant's  servants  did  not  know  of  those 
conditions  in  time  to  give  such  warning. 
Whether  the  defendant  bad  made  any  efforts 
to  inform  itself  does  not  appear,  and  this 
failure  to  allege  such  effort  was  one  of  the 
grounds  of  demurrer  Interposed.  Robinson 
Mining  Co.  v.  Tolbert  132  Ala.  462,  31  South. 
619.  Moreover,  If  tbe  defendant  was  guilty 
of  no  negligence  In  falling  to  warn  plaintiff's 
Intestate,  that  fact  could  have  been  shown  on 
Issue  Joined  to  the  seventh  count  of  the  com- 
plaint, which  alleged  such  negligent  failure. 
What  has  been  said  disposes  of  the  rulings 
upon  tbe  pleadings. 

The  remaining  assignments  of  error  are 
predicated  upon  rulings  which  must  be  shown 
by  a  bill  of  exceptions.  Tbe  paper  in  the 
record  purporting  to  be  a  bill  of  exertions 
mnst  be  disregarded,  because  the  order  of 
April  29,  1903,  extending  the  time  for  its 
signing,  was  made  by  the  court  and  not  by 
the  Judge.  Western  Ry.  of  Ala.  v.  Arnett 
(Ala.)  34  South.  997;  Scott  v.  State  (Ala.) 
37  South.  866. 

Affirmed. 

McCLELLAN,  C.  X.  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


HOSBA  V.  DAVIS. 

(Supreme  Court  of  Alabama.     Dec.  20,  1904.) 

HoMESTEAn— Death  of  Houestkadeb  —  Lia- 
BiLiTT  fob  Debt  of  Child. 

Under  Code  1896,  {  2069,  providing  that 
the  homestead  of  one  dying,  leaving  a  widow 
and  minor  children,  shall  be  exempt  from  ad- 
ministration in  their  favor  during  the  life  of 
tbe  widow  and  the  minority  of  the  children,  and 
during  such  time  the  rents  and  profits  shall 
inure  to  their  benefit,  and,  if  the  estate  is  insol- 
vent, the  homestead  shall  vest  in  them  absolute- 
ly, and  section  2071,  providing  that,  when  the 
homestead  constitutes  all  deceaent's  real  estate 
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in  the  state,  ft  iluin  vest  abaolntelr  in  them 
witliont  administntion,  wliere  one  dies  hayinE 
other  real  estate,  and  his  estate  is  not  declared 
insolvent,  and  he  leaves  a  widow  and  two  minor 
children,  and  the  widow  and  one  of  the  children 
dies,  the  one  dying  has  no  interest  in  the  home- 
stead, which  can  be  sold  for  her  debts  dorins 
the  minority  of  the  other  child. 

Appeal  from  Probate  Court,  Clarke  Coun- 
ty; John  M.  WllBon,  Judge. 

Proceeding  by  L.  J.  Dayls,  administrator 
of  Irene  Davis,  deceased,  for  sale  of  lands  to 
pay  debts  of  estate.  Beulah  Davis,  now 
Beulab  Hosea,  contested  the  proceedings, 
and  appeals  from  an  adverse  Judgment  Re- 
versed. 

Rehearing  denied  February  16,  190S. 

The  proceeding  In  tbls  case  was  had  by 
•  the  administrator  of  the  estate  of  Irene  Da- 
vis, deceased,  filing  a  petition  asking  to  iiave 
certain  lands,  speclflcally  described  therein, 
sold  for  the  payment  of  the  debts  of  bis  in- 
testate; It  being  averred  in  the  petition  that 
the  said  Irene  Davis  was  at  the  time  of  her 
death  the  ovnier  of  a  half  interest  in  and  to 
said  lands.  The  petition  was  contested  by 
the  appellant,  Beulah  Hosea,  who  was  for- 
merly Beulab  Davis,  and  was  a  sister  of  the 
said  Irene  Davis.  The  contestant  moved  the 
court  to  dismiss  the  petition  upon  the  ground 
that  the  estate  of  the  said  Irene  Davis  had 
no  interest  In  said  lands  described  in  the  pe- 
tition. This  motion  was  overruled.  Upon 
the  trial,  It  was  shown  tbat  J.  M.  Davis,  the 
father  of  Irene  Davis  and  the  contestant, 
died  on  the  20th  day  of  March,  1895,  and  left 
surviving  him  a  widow  and  children;  that 
subsequently  the  widow  died,  as  well  as  one 
surviving  child,  Irene  Davis  (the  intestate  of 
the  petitioner),  died,  leaving  Beulah  Hosea,  a 
surviving  minor  child;  that  at  the  time  of  the 
death  of  J.  M.  Davis  he  owned  other  lands 
than  his  homestead;  that  the  homestead  bad 
been  set  apart  to  Beulah  Davis  (now  Beulah 
Hosea)  as  a  homestead,  and  was  occupied  by 
her  as  such;  and  tbat  she  was  at  the  time 
of  the  filing  of  the  petition  a  minor.  Upon 
the  bearing  of  the  evidence,  the  court  grant- 
ed the  relief  prayed  for  and  ordered  the 
property  sold  in  accordance  with  the  prayer 
of  the  petition. 

Davis  &  Ounn  and  W.  D.  Dunn,  for  appel- 
lant   Lackland  &  Wilson,  for  appellee. 

McCLELLAN,  C.  J.  J.  M.  Davis  at  the 
time  of  his  death  owned  other  lands  in  this 
state  than  his  homestead.  Hence  section 
2071,  Code  1896— or  rathw  the  act  of  De- 
cember 13,  1892 — did  not  operate  to  vest  ti- 
tle to  his  homestead  in  his  widow  and  minor 
children.  His  estate  has  never  been  declared 
insolvent  Hence  title  was  not  vested  in 
them  under  section  2069.  They  took  no  title 
to  tlie  land,  but  only  the  rights  of  use,  occu- 
pancy, and  the  perception  of  rents,  incomes, 
and  profits  "during  the  life  of  the  widow  or 
the  minority  of  the  child  or  children,  which- 
ever might  last  terminate."  The  widow  and 
one  of  the  minor  children,  Irene  Davis,  bar- 


ing died,  these  rights  Inored  solely  to  the  sur- 
viving minor  child,  Beulah  Davis,  now  Mrs. 
Hosea,  and  were  confirmed  to  her  by  the  set- 
ting apart  of  this  land  as  homestead  exemp- 
tion to  her  subsequent  to  the  deaths  of  her 
mother  and  sister.  She  is  entitled  to  bold 
and  occupy  it  during  her  minority,  not  only 
free  from  the  debts  of  her  father's  estate, 
but  free  also  from  descent  a  continuation  in 
a  sense  of  the  father's  homestead  title.  Mill- 
er V.  Marx,  55  Ala.  322,  342,  3i3.  Irene  Da- 
vis, therefore,  had  at  the  time  of  her  death 
no  title  to  this  land  as  a  homestead,  but  only 
the  right  to  use  and  occupy  it  during  ber 
minority.  This  right  of  course,  was  cut 
short  by  her  death.  She  bad  no  right  or  tltie 
as  an  heir  of  J.  M.  Davis,  deceased,  which 
could  be  sold  after  her  death  pending  the 
minority  of  Beulah  Davis.  Hence  there  was 
no  authority  in  the  probate  court  to  order 
the  sale  of  any  interest  in  the  land  to  pay 
the  debts  of  her  estate,  while  it  was  held  by 
Mrs.  Hosea  as  a  homestead  exemption. 
What  the  legal  status  of  the  land  will  be  up- 
on the  termination  of  -  Mrs.  Hosea's  said 
homestead  by  her  attaining  the  age  of  21 
years,  the  exigencies  of  this  case  do  not  re- 
quire us  to  discuss.  The  probate  court  erred 
In  decreeing  the  sale  of  an  undivided  half 
interest  in  this  land  to  pay  the  alleged  debts 
of  the  estate  of  Irene  Davis,  deceased.  Tbat 
decree  will  be  reversed,  and  a  decree  will  be 
here  entered  denying  the  prayer  of  the  peti- 
tion and  dismissing  it  out  of  court 
Reversed  and  rendered. 

TYSON,  SIMFSON,  and  ANDERSON,  JJ., 
concur. 


CHAMBERS  t.  POLLAK. 
(Supreme  Court  of  Alabama.    May  11,  190S.) 

ExECtrrroN — ^Redeuftton  fbok  Sale  of  Lakd 
— Right  of  Assignee  of  JtmoMEirr. 

The  right  to  redeem  from  an  execution  sale 
of  land,  conferred  by  Code  1896,  i  8510,  upon 
"all  Judgment  creditors  of  the  debtor,  who,  with- 
ont  fraud  or  collusion,  had  obtained  such  judg- 
ment before  the  sale  of  the  land,"  is  personal 
to  those  named  in  the  statute,  and  does  not  pass 
by  an  assignment  of  a  Judgment. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  21, 
Cent  Dig.  ExecnUon,  i  836.] 

Appeal  from  Chancery  Court,  J^erson 
County;    A  H.  Benners,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Laura  L.  Chambers  against  Robert 
R.  Pollak.  Frcnn  a  decree  dismissing  the 
bill,  complainant  appeals.    Afilrmed. 

Powell  &  Blackburn,  for  appellant  Rich 
ard  H.  Fries,  for  appellee. 

TTSON,  J.  In  December,  1902,  one  Pol- 
lak recovered  a  Judgment  against  William  L. 
Chambers,  upon  which  execution  was  Issued 
and  levied  upon  certain  lands  belongliig  to 
the  defendant  Chambers.  Under  this  levy 
the  land  was  sold  by  the  sheriff  in  February, 
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1903,  and  the  respondent  became  the  pu> 
chaser.  In  September,  1S94,  the  First  Na- 
tional Bank  of  Decatur  recovered  a  judgment 
against  Ohambers,  and  on  the  26tb  day  of 
September,  1899,  for  valne,  transferred  the 
Judgment  to  the  complainant,  who  now  seeks 
by  this  bill  to  exercise  the  statutory  right  of 
redemption  as  a  judgment  creditor  of  Gham- 
bors.  On  motion,  the  bill  was  dismissed  for 
want  of  equity.  The  question,  therefore, 
presented  for  our  determination,  is  whether 
the  complainant  is  a  Judgment  creditor  with- 
in the  meaning  of  section  3510  of  the  Code 
of  1886.  That  section  reads:  "All  Judg- 
ment creditors  of  the  debtor,  who,  without 
fraud  or  collusion,  had  obtained  such  Judg- 
ment before  the  sale  of  the  land,  •  •  • 
may  In  like  manner  redeem  the  land  from 
watsh  purchaser  or  any  one  claiming  under 
him,"  etc 

Previous  to  the  amendment  of  sectiOQ 
8505,  which  now  confers  upon  a  vendee,  Jun- 
ior mortgagee,  or  assignee  of  the  equity  of  re- 
donption,  all  of  whom  may  have  acquired 
their  rights  to  the  land  from  the  debtor  prl- 
or  to  the  sale,  they  were  not  permitted  to 
exercise  the  statutory  right,  because  not  nam- 
ed in  the  statute,  although  the  debtor  himself, 
his  executor  or  administrator,  his  heirs  and 
devisees,  could  do  so  because  they  were  nam- 
ed. Powers  V.  Andrews,  84  Ala.  289,  4  South. 
283.  It  was  ttiere  said  "that  the  privil^ie 
is  neither  property  nor  right  of  property,  and 
can  only  be  exercised  by  the  persons  named 
in  the  statute."  See,  also,  Aiken  v.  Bridge- 
ford,  84  Ala.  295,  4  South.  266 ;  Commercial 
R.  B.  &  B.  Association  v.  Parker,  84  Ala. 
296,  4  South.  268.  In  consonance  with  this 
principle  it  has  been  uniformly  held  that  the 
privilege,  being  personal  to  those  named  in 
the  statute,  Is  nonassignable.  Terry  v.  Al- 
len, 1S2  Ala.  657,  S2  South.  664 ;  Commercial 
R.  B.  &  B.  Association  v.  Parker, .  supra. 
While  the  complainant  acquired  a  title  to 
the  Judgment  by  the  transfer  and  the  right 
to  enforce  it  against  the  defendant  therein,  ■ 
she  did  not  by  its  transfer  acquire  the  per- 
sonal privilege  conferred  by  the  statute  upon 
her  assignor,  who  obtained  the  Judgment 
In  other  words,  an  assignee  or  transferee  of  a 
Judgment  by  the  creditor  who  obtained  it  is 
not  named  In  the  statutes. 

Affirmed. 

HcCLELLAN,  O.  J.,  and  DOWDELL  and 
DENSON,  JJ.,  concur. 


WILSON  V.  MEYER  et  aL 
(Supreme  Court  of  Alabama.    Jane  0k  190B.) 

1.  Iirjoircnoir — Thbeatkited    Tbespass. 

A  suit  in  equity  will  not  lie  to  enjoin  a 
mere  threatened  trespass,  without  elements  of 
damage  which  oould  not  be  redr^sed  by  an  ac- 
tion at  law. 

2.  Same. 

Where  a  bill  to  restrain  a  threatened  tres- 
pass alleged  tliat  the  same  would  result  in  de- 
priving complainant  of  the  free  use  of  liis  prop- 


erty, and  would  prevent  the  manufacture  by 
him  of  certain  lime  in  his  kiln  at  such  time 
when  the  kiln  could  be  operated  at  a  profit, 
thus  depriving  him  of  profits  not  recoverable 
in  an  action  at  law,  it  stated  sofBcient  ground 
for  equitable  relief. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;   Richard  B.  Keely,  Chancellor. 

"To  be  officially  reported." 

Action  by  Alfred  F.  Wilson  against  Ben 
Meyer  and  others  to  enjoin  the  threatened 
trespass  on  land.  From  a  decree  dismissing 
the  bill,  complainant  appeals.    Reversed. 

It  appears  from  the  bill  that  complainant 
or  his  predecessors  in  title  recovered  the  land 
In  ejectment  from  the  respondents  or  those 
In  privity  with  them,  and  also  obtained  a  de- 
cree in  equity  quieting  the  title.    Paragraph 

5  of  the  bill  alleged  that  respondents  bad 
posted  up  notices  on  the  limekiln  on  the  prop- 
erty In  controversy,  warning  complainant 
and  others  from  entering  upon  the  property ; 
that  they  had  purchased  material  to  operate 
the  kiln,  and  were  making  arrangements  to 
take  possession  of  same,  and  would  do  so  un- 
less restrained.  Paragraph  6  of  the  bill  is 
as  follows:  "That  complainant  has  targe 
quantities  of  lime  rock,  suitable  to  be  manu- 
factured into  commercial  lime,  convenient  for 
.manufacture  at  said  kiln ;  that  said  rock  is 
valuable,  and  cost  complainant  a  large  sum 
of  money,  and  he  is  desirous  to  run  said  kiln 
for  the  manufacture  of  said  lime;  that  to 
prepare  the  quarry  to  mine  said  rock,  and  re- 
pair said  kiln,  etc.,  and  put  them  In  ordw  to 
run,  would  require  large  outlay  of  money; 
that  complainant  does  not  wish  to  go  to  tiie 
said  expense  and  run  the  risk  of  respondents 
forcibly  taking  possession,  if  he  is  compelled 
to  submit  to  the  delay  of  an  action  at  law  to 
recover  possession,  and  the  inadequate  dam- 
ages he  would  be  entitled  to  recover  in  that 
event ;  that  the  price  of  lime  fluctuates,  and 
that,  while  it  may  be  profitably  manufactur- 
ed now,  it  may  at  any  time  in  the  future  de- 
cline so  that  its  teanufactuture  would  not  be 
profitable."  The  answer  of  Ben  Meyer,  the 
principal  respondent  in  interest,  admits  near- 
ly all  the  material  allegations  of  the  bill. 
The  answer  of  Simon  Stein  and  Meyer- 
Marx  &  Co.  disclaims  any  interest  in  the  sub- 
ject-matter. The  material  averments  of  the 
bill  were  proved  as  alleged.  On  the  hearing 
the  chancellor  decreed  that  the  complainant 
was  not  entitled  to  the  relief  prayed  and  dis- 
missed the  bllL 

Ladtland  &  Wilson,  for  appellant    Keely 

6  Mlddleton,  for  appellees. 

ANDERSON,  J.  While  it  Is  an  elemeQtary 
rule  that  In  order  for  a  complainant  to  in- 
voke the  aid  of  a  court  of  equity,  it  must 
appear  that  he  has  no  plain  and  adequate 
remedy  at  law,  there  are  some  instances 
where  the  remedy  at  law  caimot  give  ade- 
quate redress,  and  when  such  a  condition  ex- 
ists the  injured  or  threatened  party  can  seek 
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the  protection  In  a  conrt  of  equity.  Cent. 
Dig.  "Bqnlty,"  TOl.  19,  H  161, 154.  But  a  com- 
plaining party  cannot  use  a  court  of  equity 
for  the  Bole^urpose  of  avoiding  an  action  at 
law  which  would  afFord  adequate  redress, 
simply  because  It  Is  more  expedient  or  con- 
yenlent  for  blm  to  do  so.  Yellow  Pine  Bz- 
port  Co.  V.  Sutherland-Innes  Co.  (Ala.)  87 
South.  922;  16  Am.  &  Bng.  Ency  Law,  p. 
864.  If  the  wrong  charged  be  only  a  naked 
trespass,  containing  no  elements  of  damage, 
which  cannot  be  redressed  by  an  action  at 
law,  a  bill  would  be  without  equity  which 
seeks  to  enjoin  such  a  trespass.  Wadsworth 
T.  Ooree,  96  Ala.  227,  10  South.  848;  High 
on  Injunctions,  {{  718,  728;  Thomas  v. 
James,  82  Ala.  725 ;  Brooks  t.  DlaE,  85  Ala. 
699;  Burnett  t.  Craig,  80  Ala.  186,  68  Am. 
Dec.  116.  "To  Justify  Injunction  in  snch 
case,  there  must  be  something  special  in  the 
case  made,  which  a  court  of  law  cannot  ade- 
quately redress."  Wadsworth  v.  Goree,  su- 
pra ;  3  Pom.  Eq.  Jur.  {  1847 ;  High  on  Injunc- 
tions, 8{  673,  699,  718 ;  Lyon  t.  Hunt,  11  Ala. 
295,  46  Am.  Dec  216.  "In  ordinary  tres- 
passes the  Injured  party  is  left  to  bis  remedy 
of  damages,  but  the  circumstances  of  a  tres- 
pass to  property,  especially  to  real  property, 
may  be  such  tbat  the  compensatory  remedy 
is  Inadequate,  and  a  court  of  equity  will  pre- 
vent the  wrong  by  injunction."  8  Pom.  Bq. 
Jur.  {  1347.  And  this  seems  to  be  the  rule, 
aside  from  consideration  of  insolvency,  waste, 
or  spoliation  of  the  realty. 

By  the  averment  of  the  bill  in  the  case  at 
bar,  the  damage  resulting  from  the  wrong 
complained  of  cannot  be  compensated  for  In 
an  action  at  law.  It  avers  an  Interference  with 
the  business  of  the  complainant  which  would 
not  only  deprive  blm  of  the  free  use  of  his 
property,  but  would  prevent  the  manufac- 
ture by  him  of  lime  at  such  time  that  the  kiln 
could  be  operated  at  a  profit ;  thus  depriving 
him  of  said  profits  not  recoverable  in  an  ac- 
tion at  law.  The  complainant's  possession 
of  the  limekiln  Is  questioned  by  the  answer 
and  proof,  but  the  evidence  is  undisputed 
that  the  plaintiff  recovered  40  acres  of  land, 
less  a  strip  described  in  the  Judgment,  and 
was  put  In  the  possession  of  the  premises  set 
out  In  the  writ  of  possession.  The  strip  ex- 
cepted from  the  writ  of  possession  purports 
to  contain  thereon  the  limekiln  in  question, 
but  the  sheriff's  return  recites  that  it  was  not 
on  the  strip,  and  the  weight  of  evidence  shows 
that  it  is  situated  on  the  land  recovered  by 
the  complainant,  and  was  Included  in  the  writ 
of  possession  In  his  favor.  While  the  Judg- 
ment recites  that  the  kiln  was  situated  on 
this  strip,  yet  it  attempts  to  accurately  de- 
scribe the  strip,  and  under  the  former  rul- 
ings of  his  court,  where  there  is  a  conflict  be- 
tween a  general  and  special  description  of 
land,  the  latter  must  prevail. 

There  was  no  proof  connecting  Meyer- 
Marks  &  Co.  with  the  trespass  or  the  posting 
of  the  notices,  and  the  bill  was  properly  dis- 
missed as  to  said  respondent    The  chan- 


cellor erred  In  denying  relief  to  the  OHnplaln- 
ant  as  against  Ben  Meyer  and  Simon  Stein, 
and  the  decree  in  that  respect  most  be  re- 
versed. 

The  decree  of  the  chancery  court  is  re- 
versed, and  the  cause  remanded. 

McCLBLLAN,  C.  J.,  and  DOWDBLL  and 
DBNSON,  JJ.,  concur. 


BARBBR  V.  STATB. 

(Supreme   Court  of  Alabama.    May   9,    1905.) 
Appbal— Void   JuoomRT— Ixixgallt   Con- 

STITtTlXD    COUBT. 

A  Judgment  rendered  by  the  circuit  court 
of  St  Clair  county  sitting  at  Pell  City,  under 
ui«  supposed  anthoritv  of  the  void  Ordinance 
No.  380  adopted  by  the  constitutional  conven- 
tion of  1901,  la  absolutely  void  and  will  not 
support  an  appeal. 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; J.  A.  Bllbro,  Judge 

Prosecution  of  Frank  Barber  for  murder. 
From  a  Judgment  of  conviction,  defendant 
appeals.    Appeal  dismissed. 

M.  M.  Smith  and  Inzer  &  Montgomery,  for 
appellant  Massey  Wilson,  Atty.  Gen.,  for 
the  State. 

McCLBLLAN,  a  J.  This  cause  was  tried 
by  the  circuit  court  of  St  Clair  county,  sitting 
at  Pell  City,  in  said  county,  under  the  suppos- 
ed authority  of  Ordinance  No.  890,  nominally 
adopted  by  the  constitutional  convention  of 
1901,  and  certain  acts  of  the  Legislature  In- 
tended to  carry  said  ordinance  into  effect 
That  ordinance  and  those  acts  were  held,  in 
Ex  parte  Birmingham  &  Atiantlc  Railroad 
Co.,  40  South.  — ,  to  be  void.  It  follows  tbat 
there  was  no  authority  of  law  for  holding 
said  court  at  Pell  aty,  and  on  the  principles 
declared  in  Ex  parte  Branch,  63  Ala.  888, 
and  Jackson  et  al.  v.  State,  102  Ala.  76.  15 
South.  351,  It  must  be  now  ruled  that  the 
Judgment  rendered  at  PeU  City  on  the  trial 
thai  bad  is  void  and  will  not  support  an  ap- 
peal. 

Appeal  dismissed. 


SNEDBOOR  V.  POPB. 
(Supreme  Conrt  of  Alabama.    April  18,  1906.) 

1.  APPKAJi— RBVXBSAIr-MonOR    TO     SXBIKK— 

Dknial. 
A  judgment  will   not  be  reversed  for  the 
trial  court  8  refusal  to  strike  matter  from  the 
pleadings  which  might  be  remedied  by  objection 
to  testimony  and  requesting  proper  charges. 

[Ed.  Note. — For   cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  ft  4112-4114.] 

2.  DaKAOES— IIJCUDIRO— OoNSiBTJOnoN— Mo- 

IIOR    TO   StBIKB. 

In  an  action  against  a  landlord  for  tres- 
pass during  the  term,  a  count  alleging  Uiat  the 
premises  were  occupied  bj  plaintiff  and  her 
family,  and  that  they  suliered  great  physical 
pain  and  mental  anguish,  and  were  made  sore 
and  sick,  and  were  exposed  to  inclement  weath- 
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er  hj  defendant's  acta,  would  be  constraed  to 
charge  financial  damage  to  plaintiff,  as  well  as 
mental  anpilsh  wfalcn  she  had  suffered,  and 
hence  was  not  subject  to  a  motion  to  strike  as 
an  attempt  on  plaintiff's  part  to  recover  for 
phTsical  pain  and  mental  anguish  suffered  bj 
the  family. 

8.  Tbbbpaw— DxacBiPTioif  or  Prki(I8ks. 

In  trespass,  a  complaint  describing  the 
premises  as  ^'312  South  19th  street,  in  the  city 
of  Birmingham,"  contained  a  sufBcient  descrip- 
tion   thereof. 

[E^  Note. — ("or  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trespass,  {  82.] 

4.  Samx— Tm. 

A  complaint  in  trespass,  failing  to  allege 
the  time  when  the  trespass  was  committed,  was 
demurrable. 

[Ed.  Note. — For  esses  in  point,  see  vol.  46, 
Cent  Dig.  Trespass,  {  84.] 

5.  SAVX— PlJEA. 

In  trespass  by  a  tenant  against  her  land- 
lord for  entering  and  tearing  down  a  portion 
of  the  house,  a  plea  alleging  that  defendant 
entered  upon  the  premises  described  by  and 
with  the  consent  and  license  of  the  plaintiff 
was  demurrable,  as  it  did  not  deny  the  grava- 
men of  the  charge  of  treepass,  which  was  the 
tearing  down  of  a  portion  of  the  house. 

[E^  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trespsss,  i  90.] 

6.  Sa3(k— Descbiftioh. 

Where,  in  trespass  to  premises  described 
in  the  complaint  as  "312  South  19th  street" 
a  certoin  dty,  in  tearing  down  a  portion  of  the 
bonse  wbidi  plaintiff  occupied  as  a  tenant,  a 
plea  which  allseed  that  defendant  entered  "up- 
on the  premises  described  in  the  complaint" 
under  a  license  from  the  plaintiff  did  not  allege 
that  defendant  bad  permission  or  license  to 
enter  njMn  the  "house"  situated  on  the  lot  in 
question. 

7.  Saio— Entry  tthdeb  Licensk— Abuse. 

Though  defendant  entered  certain  premi- 
ses under  a  license,  he  became  a  trespasser  from 
the  time  he  exceeded  the  purpose  for  which  he 
was  permitted  to  enter. 

[Ed.  Note. — For  cases  in  point,  see  y<A.  46, 
Cent  Dig.  Trespass,  U  11,  SS.] 

8.  PucADiHO— PZ.KA— Sbtxsai.     Coxirtb— Dk- 

irUBkBB. 

Where  a  plea  professed  to  answer  all  of 
the  counts  of  the  complaint,  but  was  not  good 
as  an  answer  to  all  of  them,  a  demurrer  thereto 
was  properly  sustained. 

9.  Save— SnciNo  Out  Wbittkh  iRBTBumifT. 

Where,  In  an  actiwi  by  a  tenant  against 
her  landlord  for  trespass,  plaintiff's  replications 
alleged  the  existence  of  an  unexpired  lease 
under  whidi  plaintiff  was  in  possession,  repli- 
cations were  not  objectionable  for  failure  to 
set  out  such  contract 

10.  Apfbai.  — Rkvixw  — Rtiuiros    or    Evi- 
dence. 

A  ruling  on  evidence  will  not  be  reviewed, 
where  the  record  does  not  disclose  the  purpose 
of  the  question,  or  show  its  relevancy  or  the 
grounds  of  objection. 

n.  Witness— Cboss-Exahination. 

Where,  in  trespass  by  a  tenant  against  her 
landlord,  defendant  brought  out  by  cross-ex- 
amination facts  In  regard  to  plaintiff's  dinner 
On  the  day  "the  house  was  moved,"  it  was  not 
competent  to  ask  her  whether  she  had  dinner 
on  Qie  day  "they  began  work  on  the  house." 

12.  AppkaI/— Nokbesfonbivx  Answkb— Pbej- 

UDICE. 

Where  a  nonreeponsive  answer  to  an  irrele- 
vant question  was  (iveo,  which  answer  might 


have  been  excluded  on  motion,  the  adverse 
party  was  not  prejudiced  by  the  question. 
18.  Trespass— BVIDENCS-C01I7I.AINT  to  Po- 
ucx. 
In  an  action  by  a  tenant  against  her  land- 
lord for  trespass  in  removing  a  portion  of  the 
house  on  the  leased  premises,  wnether  or  not 
plaintiff  complained  of  such  removal  to  the 
police  authorities  of  the  dty  is  irrelevant 

14.  Same. 

In  an  action  by  a  tenant  against  her 
landlord  for  trespass,  a  question  as  to  how  long 
negotiations  between  defendant  and  bis  grantor 
of  the  premises  in  question  were  pending  before 
the  trade  was  closed  was  irrelevant 

15.  Pl&A.DINO  — NONOONTINUINO    TBESPABS  — 
KLECniON. 

Where,  in  trespass  by  a  tenant  against  her 
landlord,  plaintiff's  complaint  was  confined  to 
a  trespass  committed  on  a  specified  date,  with- 
out any  continuance  thereof  being  alleged,  she 
was  confined  to  a  recovery  for  a  trespass  on 
some  one  day,  and  might  therefore  be  required 
to  elect  a  day  on  which  the  acta  of  treiqtass 
were  to  be  proved. 

16.  TBESPABS— iMBTBUOnONB. 

In  trespass  by  a  tenant  against  her  land- 
lord, an  instruction  that  a  landlord  has  no 
more  right  against  the  consent  of  the  tenant 
to  make  alterations  in  the  rented  premises  than 
an  outsider  was  not  objectionable  on  the  ground 
that  the  measure  of  damages  In  such  cases  is 
not  the  same. 

17.  Save— Dahaobs. 

Where,  in  trespass,  there  was  no  question 
before  the  Jury  nor  evidence  introduced  in 
regard  to  any  damages,  except  those  suffered 
by  plaintiff,  an  instruction  that  if  defendant 
trespassed  on  plaintiff's  premises,  he  must  re- 
spond in  damages  "for  all  the  consequences  of 
his  act,"  was  not  objectionable  as  allowing  a 
recovery  of  damages  other  than  those  suffered 
by  plaintiff. 

18.  Same— Bubden  of  Pboof. 

A  person  not  being  presumed  to  consent 
to  trespasses  on  her  property  without  proof, 
an  allegation  that  trespasses  were  committed 
without  her  consent  did  not  shift  the  burden 
of  proof  as  to  consent  from  the  defendant  to  the 
plaintiff. 

19.  SAMB— iNBTBUCmONS. 

Where,  in  b'espass  by  a  tenant  against  her 
landlord,  it  was  only  contended  that  the  land- 
lord moved  a  part  of  the  house,  it  was  error  to 
charge  that  if  the  Jury  believed  the  evidence, 
they  would  And  that  the  defendant  did  move 
"the  house"  which  was  In  plaintiff's  possession, 
etc. 

20.  Same— Dauaobb. 

In  an  action  by  a  tenant  against  her  land- 
lord for  removing  part  of  a  bouse  on  the  leased 
premises,  it  was  not  error  to  charge  that,  if 
the  jurv  found  for  plaintiff,  they  should  give 
her  such  damages  as  would  compensate  her  for 
all  the  Inconvenience,  physical  pain,  or  mental 
anguish  proximately  caused  by  defendant's 
wrongful  act  and  in  estimating  her  damages 
they  should  consider  the  character  of  the 
weather,  the  condition  of  the  house  or  room  in 
which  she  stayed,  any  exposure  to  her  proxi- 
mately caused  thereby,  or  suffering  which  the 
evidence  showed  resulted  to  her  therefrom,  or 
for  any  disease  proximately  caused  thereby- 

21.  Same— Pi.EADiNa  and  Pboof. 

In  trespass  by  a  tenant  against  her  land- 
lord for  the  removal  of  a  portion  of  a  house  on 
the  leased  premises,  the  allegations  of  the  com- 
plaint should  describe  the  acts  of  violence 
claimed ;  and,  issue  being  taken  thereon,  the 
proof  should  correspond  with  such  allegations. 
[Ed.  Note. — I<'or  cases  in  point  •••  Fol.  46, 
Cent  Dig.  Trespass,  {  83.] 
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22.  DAUAaxS— PUNITITB  DAMAGES. 

Foinitive  damages  are  recoverable  only 
when  the  wrongful  act  was  done  wantonly 
or  maliciously,  or  with  circumstances  of  ag- 
gravation. 

[Kd.  Note. — S'or  cases  in  point,  see  vol.  15, 
Gent.  Dig.  Damages,  {  187 ;  vol.  46,  Cent.  Dig. 
Trespass,  S  144.] 

23.  Tbespass— BiGHTFtJi.   Entry— Unneces- 

BABT    B''OBOB. 

While  a  landlord  Is  not  guilty  of  trespass 
by  entering  on  the  premises  after  the  expiration 
of  the  term,  he  ia  liable  in  trespass  for  the  ex- 
ercise of  unnecessarr  force  or  acts  of  violence 
against  his  tenant  after  such  entry. 

24.  Same— Damages. 

In  trespass  by  a  tenant  against  her  land- 
lord for  the  removal  of  a  portion  of  a  building 
on  the  leased  premises,  the  tenant's  measure  of 
damages  was  the  damage  to  the  leasehold  and 
such  damages  as  the  tenant  personally  sustain- 
ed, and  not  the  damage  to  the  freehold  of  the 
landlord. 

25.  Damages  —  Debtbuotioh    or    Pebsohal 
Pbopbbty. 

Where  damages  were  claimed  for  the  de- 
struction or  injury  of  personal  property,  either 
the  value  of  the  property  destroyed  or  the  ex- 
tent of  the  damage  or  injnry  must  be  proved. 

26.  IiANDLOBD  and   TENANT— DEMISE. 

A  demise  does  not  necessarily  Import  a 
sealed  instrument,  but  may  properly  indude  a 
parol  lease. 

27.  TbIAI/— iNSTBtTCTIONS. 

A  party  is  not  entitled  as  a  matter  of 
right  to  an  Instruction  that  the  jury  must 
"weigh  the  evidence  fairly  and  impartially, 
without  partiality  or  passion." 

28.  APPSA1>— PCESITMFTIONS. 

In  the  absence  of  a  full  statement  of  the 
oral  charge  of  the  court,  It  will  be  presumed  on 
appeal  that  the  jury  were  properly  instructed 
as  to  their  duty  in  weighing  the  evidence. 

Appeal  from  City  Court  of  Birmingbam; 
W.  W.  Wllkerson,  Judge. 

"To  be  officially  reported." 

Action  by  Kate  Pope  against  Frank  V. 
Snedecor.  From  a  judgment  in  favor  of 
plaintiff,    defendant  appeals.    Reversed. 

The  coi(a)laint  consisted  of  five  counts, 
all  of  whlcb  were  amended  in  respects  that 
need  not  be  noticed  before  the  trial  was 
entered  upon.  The  first  count,  as  amended, 
was  tbe  same  as  Code  1896,  g  3362,  form  26, 
except  that  the  property  upon  wblcb  the 
trespass  was  alleged  to  liave  been  committed 
was  described  as  "312  South  19th  Street, 
in  tbe  dty  of  Birmingham,  Ala.,"  and  it  was 
further  alleged  that  plaintiff  was  the  head  of 
a  family,  and  was  occupying  tbe  premises, 
with  her  family,  as  a  residence  at  the  time 
of  tbe  trespass.  Defendant  demurred  to  this 
count,  on  tbe  ground  that  tlie  land  upon 
which  tbe  treqtass  was  alleged  to  have  been 
committed  was  not  described  with  sufficient 
certainty.  The  demurrer  was  overruled. 
The  second  count,  as  amended,  was  as  fol- 
lows :  "Plaintiff  claims  of  the  defendant  the 
sum  of  $6,000  damages  in  this:  that  on,  to- 
wit,  the  28th  day  of  February,  1902,  the  plain- 
tiff was  in  tbe  possession  of  the  following 
premises,  known  as  312  South  19th  street,  in 
tbe  city  of  Birmingham,  Ala. ;  that  plaintiff 
was  the  bead  of  a  family,  and  with  her  fami- 
ly was  occupying  said  premises  as  a  resi- 


dence, and  plaintiff  seven  that  tbe  dtfendant 
broke  into  and  entered  the  dwelling  bouse  in 
the  possession  of  the  plaintiff  and  situated 
on  the  premises  aforesaid,  and  did  the  fol- 
lowing trespass,  towlt,  tore  out  tbe  chimney 
of  said  house,  tore  up  tbe  roof  and  floor, 
severed  the  house  in  two  parts,  tore  out  one 
side  of  the  dining  room,  and  rendered  said 
premises  uninhabitable."  Defendant  demur- 
red to  this  count,  among  other  grounds,  be- 
cause tbe  premises  trespassed  upon  was  not 
described  with  sufficient  certainty  and  that 
the  time  of  the  trespass  was  not  shown  witb 
sufficient  certainty.  The  d^unrrer  was  over- 
ruled. The  third  count,  as  amended,  was 
practically  the  same  as  the  second  count,  ex- 
cept that  it  contained  the  averment  that  the 
trespass  was  committed  while  plaintiff  "was 
BO  in  possession,"  and  avers  that  the  trespass 
was  committed  unlawfully  and  against  plain- 
tiff's consent  Defendant  demurred  to  this 
count  on  the  ground  that  the  premises  tres- 
passed upon  was  not  described  witb  sufficient 
certainty.  The  demurrer  was  overruled. 
The  fourth  count  was  practically  the  same 
as  the  second,  except  that  it  was  averred 
that  the  trespass  was  committed  "upon  her 
residence,  situated  at  312  South  l9th  street, 
in  the  city  of  Birmingham,  Ala.,"  on  Febru- 
ary 28,  1902.  It  was  not  averred  that  the 
premises  was  in  plaintiff's  possession,  nor 
that  she  was  the  owner  of  same  at  the  time 
of  the  trespass.  Defendant  demurred  to 
this  count  on  grounds  that  need  not  be  no- 
ticed, and  the  court  overruled  tbe  demurrer. 
The  fifth  count  adopted  all  of  the  first  count, 
and  added  thereto  matters  in  aggravation  of 
damages.  The  defendant  demurred  to  this 
count,  and  tbe  court  overruled  the  demnrrer. 
Each  count  of  tbe  complaint  alleged  In  sub- 
stance that  the  premises  was  occupied  by 
plaintiff  and  her  family,  and  that  plaintiff 
was  the  bead  of  a  family  at  the  time  thereof 
and  in  aggravation  of  damages  averred  that 
plaintiff  and  her  family  suffered  great  physic- 
al pain  and  mental  anguish  and  were  made 
sore  and  sick,  or  that  plaintiff  and  her  fam- 
ily were  exposed  to  the  inclement  weather 
and  were  made  sore  and  sl<>k,  or  that  plain- 
tiff and  her  little  sister  were  caused  to  suf- 
fer greatly,  as  variously  expressed  in  the 
different  counts  of  the  complaint  Plaintiff 
moved  to  strike  out  the  reference  to  plain- 
tiff's family,  and  to  the  sufferings  of  her  fam- 
ily and  her  children,  on  the  grounds  that  the 
same  were  surplusage,  that  the  sufferings  of 
plaintiffs  children  constituted  no  proper  ele- 
ment of  damage,  and  that  plaintiff  could  not 
recover  for  injuries  suffered  by  or  wrongs 
done  to  her  children.  The  court  ovelrmled 
the  motion.  The  defendant  filed  five  special 
pleas  besides  the  general  issue.  The  second 
was  "that  defendant  entered  upon  the  prem- 
ises described  in  tbe  complaint  by  and  witb 
the  consent  and  license  of  the  plaintiff." 
Plaintiff  demurred  to  this  plea  on  the  grounds 
that  the  plea  did  not  deny  tbe  allegations  of 
the  complaint  nor  confess  and  avoid  them. 
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and  that  It  did  not  show  that  defendant  had 
consent  and  license  of  plaintiff  to  commit  the 
trespass.  This  demnirer  was  overmled. 
The  other  pleas  were  as  follows:  "(3)  That 
defendant  was  the  owner  of  the  premises  np- 
OD  which  said  trespass  Is  alleged  to  haye  been 
committed.  (4)  That  the  premises  npon 
which  said  trespass  Is  alleged  to  have  been 
committed  was  the  freehold  of  defendant  at 
the  time  thereof.  (6)  That  the  acts  cmn- 
plained  of  were  done  by  plalntltTs  leave. 
(6)  That  defendant's  entry  npon  said  premi- 
ses was  in  a  peaceful  manner  and  without 
force,  and  that  same  was  defendant's  free- 
hold."' Plaintiff  Joined  issue  on  defendant's 
third,  fonrth,  and  sixth  pleas,  and  replied 
specially  to  the  third,  fourth,  and  sixth  pleas 
that  at  the  time  of  the  trespass  plaintiff  was 
In  possession  tmder  a  lease  beginning  Febru- 
ary 11,  1902,  and  ending  March  11,  1902.  De- 
fendant demurred  to  this  special  replication 
on  the  ground  that  same  tmdered  an  Im- 
material issue  and  that  the  lease  undw 
whlcb  plaintiff  claimed  to  b«  In  possession 
was  not  soffldently  described.  The  court 
orermled  the  demurrer.  By  replication  4 
plaintiff,  answering  the  third  plea,  alleged 
that  at  the  time  of  the  trespass  plaintiff  was 
In  possession  of  the  premises  "under  a  de- 
mise from  the  defendant  for  a  term  which 
bad  not  then  expired."  Defendant  demurred 
to  this  r^llcation  on  the  ground  that  the 
lease  under  which  plaintiff  was  in  possession 
was  not  sufficiently  described.  This  demur- 
rer was  overruled.  Defendant  joined  issue  on 
plalntUTs  replications,  and  rejolbed  q)eclally 
that  the  acts  complained  of  were  done  by 
plalntltTs  leave. 

On  the  trial  the  evidence  for  the  plaintiff 
tended  to  show  that  for  more  than  a  year 
prior  to  February,  1902,  plaintiff  bad  oc- 
cupied a  building  Na  812  Soutb  19tb  street, 
Birmingham,  Ala.,  as  a  residence  for  herself 
and  her  four  children,  as  a  tenant  of  one  Tay- 
lor; that  plaintiff  was  renting  the  house  for 
a  monthly  rental  of  $12.50 ;  that  she  did  not 
have  the  house  rented  for  any  certain  length 
of  time.  It  being  the  agreement  with  her  land- 
Iwd,  Taylor,  that  she  could  leave  the  house 
at  any  time,  and  that  be  could  take  posses- 
tA(m  of  the  house  at  any  time;  that  on  Feb- 
ruary 12,  1902,  Taylor  notified  her  that  he 
had  sold  the  premises  to  defendant ;  that  she 
paid  her  rent  to  Taylor  up  to  February  11th  ; 
that  on  February  27tb  defendant  notified 
plaintiff  that  he  bad  bought  the  property  and 
Intended  to  make  improTements  on  the  prem- 
ises, nothing  being  said  as  to  what  plaintiff 
would  do  while  the  improvements  were  be- 
ing made;  that  on  February  28th  defendant's 
workmen  came  on  the  premises  and  made- 
preparations  to  move  the  house;  on  March 
Ist  the  workmen  returned  and  took  down  one 
of  the  chimneys;  that  on  March  3d  the 
workmen  returned  and  moved  the  two  front 
rooms  of  the  house;  that  the  weather  was 
bad  during  the  time  the  house  was  being 
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moved;  that  plaintiff  was  the  head  of  her 
family,  and  objected  to  the  house  being 
moved;  that  plaintiff  had  four  small  chil- 
dren, and  that  she  and  her  children  suffered 
inconvenience  and  discomfort  by  reason  of 
the  changes  in  the  house;  that  plaintiff  left 
the  premises  March  14th.  The  evidence  fbr 
the  defendant  tended  to  show  that,  before 
beginning  to  make  the  alterations  in  the 
house,  he  had  obtained  plaintiff's  consent  to 
make  same,  and  had  agreed  to  reduce  her 
rent  on  account  of  the  Inconvenience  to 
whlcb  she  would  be  subjected ;  that  plaintiff 
did  not  object  at  any  time,  and  was  incon- 
venienced very  little  on  accoimt  of  the  altera- 
tions, was  not  made  side  and  suffered  no 
pain,  neither  she  nor  her  family,  on  that  ac- 
count; that  the  trade  for  the  premises  be- 
tween defendant  and  Taylor  was  made  Feb- 
ruary 7,  1902,  and  on  the  same  day  defendant 
gave  plaintiff  notice  to  vacate  within  30  days 
from  that  date,  as  he  wished  to  make  Im- 
provements; that  upon  the  delivery  of  the 
notice  to  defendant  she  said  she  would  not 
require  notice,  but  would  vacate  In  a  day  or 
two,  and  that  subsequently,  before  beginning 
to  make  the  alterations,  defendant  made  the 
agreement  with  plaintiff,  giving  her  permis- 
sion to  stay  on  the  premises  while  same  were 
being  made ;  and  that  the  lease  held  by  plain- 
tiff was  a  verbal  one.  On  the  examination 
of  one  Pearl,  a  witness  for  plaintiff,  she 
testified  regarding  her  relations  with  plain- 
tiff, and  that  she  bad  frequently  visited  her, 
and  was  asked  the  following  questions  by 
defendant:  "How  do  you  happen  to  know 
where  plaintiff  lives?"  to  which  question  the 
plaintiff  objected,  the  court  sustained  the 
objection,  and  defendant  excepted.  One  Lucy 
Harris,  a  witness  for  plaintiff,  stated  on 
cross-examination  that  plaintiff  had  dinner 
with  hOT  on  the  day  the  house  was  moved. 
Being  examined  as  a  witness  in  her  own  be- 
half, plaintiff  was  asked  the  following  ques- 
tion by  her  attorney:  "Did  you  have  any 
dinner  the  day  they  began  work  on  the 
house?"  to  which  question  the  defendant  ob- 
jected. The  court  overruled  the  objection, 
and  defendant  excited,  and  the  witness 
answered:  "I  had  no  dinner  on  the  day 
they  began  to  move  the  bouse."  Defendant, 
being  examined  as  a  witness,  was  asked: 
"What  did  your  workman,  Henderson,  tell 
you  about  getting  plaintiff's  consent  in  writ- 
ing to  make  the  alterations  in  the  premises?" 
to  which  question  the  plaintiff  objected,  the 
court  sustained  the  objection,  and  the  defen- 
ant  excepted.  One  Henderson,  a  witness  for 
defendant,  was  asked :  "Whether  or  not  the 
city  police  headquarters  was  near  this  prem- 
ises?" to  which  question  plaintiff  objected, 
the  court  sustained  the  objection,  and  de- 
fendant excepted.  Defendant  having  testi- 
fied that  negotlatlonB  with  Taylor,  the  prior 
owner,  for  the  purchase  of  the  property  had 
been  pending  for  several  months  before  the 
trade  was  closed,  said  Taylor  was  examined 
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t^  plaintUi;  and  aaked:  "How  long  did  ne- 
gotiations pend  before  the  trade  for  the 
premises  was  closed?"  to  which  question  the 
defendant  objected,  the  court  overmled  the 
objection,  defendant  excepted,  and  the  wit- 
ness answered  that  negotiations  had  been 
pending  for  two  or  three  weeks.  In  the 
course  of  the  trial  it  appeared  that  Jades 
were  put  under  the  house  aa  February  28, 
1902,  but  that  the  house  was  not  disturbed 
until  March  1st,  and  from  that  time  until 
March  14th  the  alleged  act»  of  trespass  con- 
tinued. Defendant  objected  to  all  evidence 
of  trespasses  committed  on  any  day  other 
than  February  28th,  the  date  alleged  in  the 
complaint  The  court  overruled  the  objec- 
tion, and  defendant  excepted.  Upon  the  con- 
clusion of  the  evidence  the  defendant  moved 
the  court  to  require  the  plaintUF  to  elect 
which  of  the  several  trespasses  shown  by 
the  evidence  she  would  rely  <m  for  a  recov- 
ery. The  court  overruled  the  motl<Hi,  and 
defendant  excepted. 

Upon  the  introducti(Mi  of  all  the  evidence 
the  court,  in  its  oral  charge  to  the  Jury, 
charged  them,  among  other  things,  as  follows : 
"A  landlord  has  no  more  right  against  the 
consent  of  the  tenant  to  make  alterattons 
in  rented  premises  than  an  outsider.  •  *  • 
If  defendant  had  trespassed  on  piaintUTs 
premises,  he  must  respond  in  damages  for  all 
the  consequences  of  his  act  •  •  •  The 
burden  of  proof  is  on  defendant  to  show  that 
plaintiff  consented  to  the  making  of  the  alter- 
ations in  the  house.  *  *  •  The  law  im- 
poses punitve  damages  as  a  punishment" 
To  which  several  portions  of  the  oral  charge 
of  the  court,  the  defendant  excepted.  The 
court,  at  the  request  of  the  plaintiff,  gave 
the  following  written  charges  to  the  Jury,  to 
the  giving  of  which  the  defendant  excepted: 
(1)  The  court  charges  the  Jury  that.  If  they 
believe  the  evidence  in  this  case,  they  will 
find  that  the  plaintiff  was  In  the  rightful  pos- 
session of  the  premises,  No.  812  South  19th 
street  in  the  city  of  Birmingham,  when  the 
house  on  said  premises  was  moved  by  the 
defendant  (2)  The  court  charges  the  jury 
that,  if  they  believe  the  evidence  in  this  case, 
they  will  find  that  the  defendant  did  move 
the  house  which  was  in  possession  of  the 
plaintiff,  viz.,  312  South  10th  street  (8)  The 
court  charges  the  Jury,  if  they  find  for  the 
plaintiff,  and  if  they  believe  from  the  evidence 
that  the  defendant  wantonly  and  willfully 
moved  said  house,  thai  the  Jury  may  give 
punitive  damages,  If  they  see  fit  (4)  The 
court  charges  the  Jury,  if  they  find  for  the 
plaintiff,  they  would  give  the  plaintiff  such 
damages  as  will  compensate  her  for  all  of  the 
inconvenience,  physical  pain  or  suffering,  or 
mental  anguish  proximately  caused  by  de- 
fendant's wrongful  act  (5)  The  court  charg- 
es the  Jury  that  if  they  find  for  the  plaintiff, 
in  estimating  her  damages  they  may  take  into 
consid^ation  the  character  of  the  weather. 


the  condition  of  the  house  or  room  In  which 
she  stayed,  any  exposure  to  Iter  proximately 
caused  thereby,  any  suffering  which  the  evi- 
dence showed  resulted  to  her  therefrom,  or 
for  any  dlseflse,  if  the  evidoice  shows  that 
any  disease  was  proximately  caused  there- 
from." The  defendant  requested  28  special 
charges,  which  the  court  refused,  and  he  ex- 
cepted. It  is  only  necessary  to  set  out  Nos. 
26  and  28,  which  were  as  follows:  "(26) 
A  verbal  lease  from  month  to  month,  or  tor 
less  than  a  year,  is  not  a  'demise,'  within  the 
meaning  of  plaintiffs  replications  numbered  4 
and  6,  and  I  charge  you  that  there  is  no  evi- 
dence that  defendant  made  a  demise  to  plain- 
tiff, or  that  plaintiff  was  In  possession  under 
a  demise  from  defendant  at  the  time  the 
alleged  injury  was  committed  and  that 
you  must  find  against  plaintiff  od  bw 
said  replications  4  and  6.  •  *  *  (28) 
In  considering  this  case,  yon  must  not 
be  influenced  by  sympathy,  partiality,  or 
passion.  You  must  not  be  partisans  of 
either  party.  Yon  must  consider  the  case 
fairly  and  Impartially.  Yon  have  no  right 
to  take  from  one  or  to  give  to  another, 
but  it  is  your  whole  duty  to  render  a  true  ver- 
dict according  to  the  evidence." 

There  were  verdict  and  Judgment  fi>r  plain- 
tiff, and  defendant  appeals.  The  assign- 
ments of  error,  69  in  number,  are  considered 
by  the  court  seriatim,  and  are  as  follows: 
(1,  2,  8)  The  court  erred  in  overruling  ap- 
pellant's motion  to  strike  out  indicated  por- 
tions of  thd  tUrd,  fourth,  and  fifth  counts  of 
the  complaint  (4  to  7)  The  court  erred  In 
overruling  appellant's  demurrer  to  the  first, 
second,  third,  and  fourth  counts  of  the  com- 
plaint (8)  The  court  erred  in  sustaining 
appellee's  demurrer  to  appellant's  second 
plea.  (9,  10,  11)  The  court  erred  in  over- 
ruling appellants'  demurrer  to  appellee's 
second,  fourth,  and  fifth  replications.  (12) 
The  court  erred  in  sustaining  appellee's  ob- 
jection to  the  question  asked  the  witness 
Pearl.  (18)  The  court  erred  in  overruling 
appellant's  objection  to  the  question  propoun- 
ded to  plaintiff  by  her  attorney.  (14)  The 
court  erred  in  sustaining  appellee's  objection 
to  the  question  propounded  by  appellant  to 
appellee.  (16)  The  court  erred  In  sustaining 
appellee's  objection  to  .the  question  propoun- 
ded by  appellant  to  Hendersoa  (16)  The 
court  erred  in  overruling  appellant^s  objection 
to  the  question  propounded  by  appellee  to  the 
witness  Taylor.  (17  to  23)  The  court  erred 
in  overruling  appellant's  objection  to  evidence 
of  trespasses  committed  on  dates  other  than 
February  28,  1902,  and  in  oyermling  appel- 
lant's motion  to  require  plaintiff  to  elect 
which  of  the  several  trespasses  shown  by  the 
evidence  plaintiff  would  rely  on  for  a  recov- 
ery. (24,  26,  26,  27)  The  court  erred  In  the 
several  portions  of  the  oral  charge  to  which 
exceptions  were  reserved.  (28  to  82)  The 
court  erred  in  giving  appellee's  written  char- 
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gee,  nmnbered  1, 2, 8, 4,  and  B.  (88  to  69)  The 
court  erred  In  refusing  appellant*!  written 
charges,  numbered  from  1  to  28. 

George  Huddleston,  for  appellant  Frank 
8.  White  &  Bona,  for  iQ>pellee. 

SIMPSON,  J.  Thla  waa  an  action  by  ap- 
pellee (plaintiff)  against  appellant  (defend- 
ant) for  damages  tar  a  trespass  claimed  to 
hare  been  committed  by  appellant  on  the 
premises  occupied  by  appellee  as  tenant  of 
appellant  The  assignments  of  error  are 
nomerons,  and  we  will  take  them  up  In  the 
mOof  in  which  thegr  are  noticed  In  the  brief 
of  appellant: 

1.  The  assignments  numbered  1  to  8,  In- 
-dnslTe,  claim  that  the  court  erred  In  refusing 
to  strike  those  parts  of  counts  8,  4,  and  6 
which  mentioned  the  sufferings  of  plalntUTs 
family.  This  court  will  not  reverse  on  ac- 
count of  the  refusal  to  strike,  as  the  matter 
may  be  remedied  by  objection  to  testimony 
and  requesting  proper  charges.  In  addition, 
we  hold  that  in  the  present  case  the  allega- 
tions do  not  necessarily  mean  that  plaintiff 
was  proposing  to  recover  for  physical  pain 
and  mental  anguish  suffered  by  the  family; 
but  the  facts  stated  indicate  the  financial 
damage  to  the  plaintiff,  as  well  as  the 
mental  anguish  which  she  may  have  suf- 
fered, and  show  the  ^rtent  of  the  Injury 
Inflicted  by  defendant  Ala.  G.  S.  R.  Co.  v. 
Sellers.  93  Ala.  9,  9  South.  876,  80  Am.  St 
Bep.  17. 

2.  The  assignments  from  4 'to  7,  Inclu- 
sive^ raise  the  i>olnt  that  the  description  of 
the  premises  "312  South  19th  street  in  the 
city  of  Birmingham,"  is  not  sufficient  The 
description  was  sufBdent  to  Inform  the  de- 
fendant as  to  the  premises;  and  if,  as  sug- 
gested, there  might  have  been  no  such  prem- 
ises, It  was  easy  for  defendant  to  bring 
that  up  by  proper  plea.  On  the  contrary, 
the  court  Judicially  knows  that  this  is  the 
usual  way  of  designating  property  in  cities, 
from  which  any  person  of  ordinary  intel- 
ligence could  teadlly  know  the  property 
referred  to.  Bessemer  Land  &  Improvement 
Go.  ▼.  Jenkins,  111  Ala.  186,  18  South. 
566,   66  Am.  St  Rep.  20. 

8.  The  demurrer  to  the  second  count  of 
the  complaint  should  have  been  sustained, 
as  said  count  fails  to  allege  the  time  when 
said  trespass  was  committed.  21  Bncy.  PL 
&  Pr.  811;  Kendall  v.  Bay  St  Brick  Co., 
126  Mass.  632;  Glenn  v.  Garrison,  17  N.  J. 
Law,  1. 

4.  There  was  no  error  In  sustaining  the 
demurrer  to  the  second  plea  of  defendant 
Said  plea  did  not  deny  the  real  gravamen 
of  the  charge  of  trespass,  which  was  the 
tearing  down  of  a  portion  of  the  house. 
Also  the  expression  "the  premises  described 
In  the  complaint"  is  of  doubtful  meaning. 
If  it  means  simply  "lot  312,"  the  defendant 
might  have  been  on  said  "lot"  by  permis- 
sion or  license,  and  yet  not  have  a  license 


or  permission  to  enter  upon  flie  house 
situated  on  said  lot  As  to  the  general 
question  Intended  to  be  raised  that  a  party 
who  enters  peaceably  under  permission  can- 
not afterwards  become  a  trespasser:  In  the 
Six  Carpenters'  Case  (8  Coke,  146a)  it  Is 
said  that  it  was  resolved  by  the  court  that 
"when  an  entry,  authority,  or  license  Is 
given  to  any  one  by  the  law,  and  he  doth 
abuse  it  he  shall  be  a  trespasser  ab  initio; 
but  where  an  entry,  authority,  or  license  is 
given  by  the  party,  and  he  abuses  It  then 
he  must  be  punished  for  his  abuse,  but 
shall  not  be  a  trespasser  ab  initio."  It  Is 
singular  that  while  this  expression  in  this 
celebrated  case  has  been  made  the  text  of 
many  decisions  since,  and  is  still  the  law, 
yet  it  was  merely  a  dictum,  as  the  defendant 
merely  refused  to  pay  for  a  quart  of  wine 
after  having  paid  for  a  previous  one,  and  the 
real  decision  of  the  case  was  simply  that 
the  nonfeasance  was  not  a  trespass.  1 
Smith's  Leading  Cases  (Hare  &  Wallace's 
notes)  p.  216.  While  some  authorities  seem 
to  have  misunderstood  the  second  clause 
of  this  statement  of  the  law  to  the 
extent  of  intimating  that  one  who  goes  in- 
to another's  premises  by  his  permission 
•annot  be  guilty  of  trespass  at  all,  we  hold 
that  the  emphasis  Is  on  the  words  "ab  Ini- 
tio," and  that  although  such  a  person  is  not 
a  trespasser  "ab  initio,"  yet  he  is  a  trespass- 
er from  the  time  when  he  goes  beyond 
the  purpose  for  which  he  was  permitted 
to  enter.  Suffem  v.  Townsend,  9  Johns. 
35;  6  Waifs  Actions  &  Defenses,  p.  87; 
Dumont  v.  Smith,  4  Denlo,  819;  Stone  v. 
Knapp,  29  Vt  601;  Hlllard  on  Torts,  (4th 
ed.)  p.  180,  t  80;  2  Jaggard  on  Torts,  pp. 
680,  681.  Said  plea  professed  to  answer 
all  of  the  counts  of  the  complaint  and,  even 
if  It  could  be  held  to  be  an  answer  to  one, 
which  we  do  not  hold,  it  certainly  could  not 
be  to  all  of  them ;  the  entry  not  even  being 
an  element  of  some.  E'lrst  National  Bank 
of  Birmingham  v.  First  National  Bank  of 
Newport,  116  Ala.  620,  688,  22  South.  976; 
Smith  V.  Dick,  96  Ala.  811,10  South.  845; 
Foster  V.  Napier,  78  Ala.  696 ;  Galbreath  v. 
Cole,  61  Ala.  189. 

6.  The  ninth  and  eleventh  assignments  of 
error  are  not  sustained.  It  is  not  neces- 
sary to  set  out  the  entire  lease  contract  In 
In  the  replication,  as  that  was  a  matter  of 
evidence,  to  which  proper  objections  could 
be  urged  when  it  was  offered  in  evidence. 
The  replications  alleged  the  material  facts 
that  there  was  such  a  lease,  that  It  had 
not  expired,  and  that  plaintiff  was  In  pos- 
session under  said  lease;  and  this  applies, 
also,  to  the  fourth  and  fifth  replications. 
While  it  is  true  that  it  is  in  the  province  of 
the  court  to  construe  contracts  and  written 
Instruments,  yet  it  does  not  follow  that  all 
contracts  and  written  Instruments  which  are 
to  be  introduced  in  evidence  are  to  be  set  out 
in  full  in  the  pleadings. 
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6.  The  twelfth  aaslgnment  of  error  is  not 
sustained.  The  record  does  not  disclose 
what  the  purpose  was  in  propounding  the 
question,  nor  how  It  was  relevant,  nor 
does  it  disclose  what  the  grounds  of  ob- 
jection to  it  were.  The  presumption  is 
that  the  court  was  correct. 

7.  Referring  to  the  thirteenth  assignment 
of  error:  The  defendant  had  brought  out 
by  cross-examination  facts  in  regard  to  the 
dinner  of  the  plaintlfF  on  the  day  the  "house 
was  moTed."  It  was  legitimate  to  question 
her  about  that  dinner,  but  the  question 
seems  to  have  been  about  whether  she  had 
(dinner  on  the  day  "they  began  work  on  the 
house,"  which  was  Irrelevant,  though  it  does 
not  seem  to  be  a  matter  which  could  have  any 
influence  on  the  case  one  way  or  the  other. 
However  that  may  be,  the  question  was  not 
answered  at  all,  and  the  answer,  which 
was  not  responsive  to  the  question,  might 
have  been  excluded  on  motion,  if  not  proper. 
So  we  do  not  see  that  there  was  any  error 
of  which  defendant  could  complain  in  this 
matter. 

8.  The  question  Involved  in  the  fourteenth 
assignment  of  error  was  clearly  hearsay,  and 
properly  excluded. 

9.  It  was  entirely  immaterial  to  the  If- 
sues  Involved  in  this  case  whether  or  nM 
plaintiff  complained  to  the  police  authori- 
ties; consequently  the  fifteenth  assignment 
of  error  Is  not  sustained. 

10.  The  sixteenth  assignment  of  error  is 
sustained.  The  matter  Inquired  about  was 
wholly  Immaterial  to  the  Issues  Involved 
in  the  case. 

11.  The  assignments  of  error  numbered 
from  17  to  23,  Inclusive,  raise  the  question 
whether  or  not,  "when  a  trespass  is  al- 
leged to  have  occurred  on  a  day  certain,  no 
allegation  of  contlnuando  or  trespass  on 
divers  days  being  made,"  proof  is  admis- 
sible of  a  numbef  of  separate  trespasses, 
or  of  a  continuing  trespass  covering  sev- 
eral days  at  a  time  and  involving  a  number 
of  separate  entries ;  also,  whether  a  plain- 
tiff In  such  case  may  be  required  to 
elect  on  which  of  a  number  of  different 
trespasses  on  different  days  she  will  rest  her 
case.  We  hold  that  in  such  case,  while 
the  plaintiff  is  not  confined  to  the  exact 
day  mentioned,  yet,  having  by  her  com- 
plaint claimed  only  for  a  trespass  committed 
on  a  certain  day,  without  a  contlnuando, 
she  is  confined  to  a  recovery  for  a  trespass 
on  some  one  day,  and  may  be  required  to 
elect  some  day  in  which  the  acts  of  tres- 
pass are  to  be  proven.  21  Ency.  Fl.  &  Pr. 
p.  814;  Kendall  v.  Bay  St.  Brick  Co.,  supra; 
Pierce  v.  Pickens,  16  Mass.  470.  Consequent- 
ly the  court  erred  in  the  matters  referred  to 
in  said  assignments,  In  so  far  as  they  con- 
travened the  principle  just  stated. 

12.  Assignment  24  is  not  sustained.  The 
fact  that  the  measure  of  damages  may  be 
different  does  not  change  the  principle  that 
the  landlord  has  no  more  right  to  invade  the 


bonse  of  the  tenant,  than  an  ontslder  would 
have. 

18.  Assignment  25  Is  not  sustained,  as 
there  was  no  question  before  the  Jury,  and 
no  evidence  Introduced,  in  regard  to  any 
damages,  except  those  sustained  by  plain- 
tiff. The  expression  "all  the  consequences 
of  this  act"  refer  to  the  consequences  as  to 
the  plaintiff,  and,  if  the  defendant  thought 
that  the  Jury  might  misunderstand  it,  be 
could  have  asked  for  a  qualifying  charge. 

14.  A  person  is  not  presumed  to  consent 
to  trespasses  on  her  property  without  proof, 
and  the  allegation  that  trei^asses  were 
committed  without  her  consent  does  not 
shift  the  burden  of  proof  as  to  consent 
from  the  defendant  to  tbe  plaintiff.  Con- 
sequently assignment  26  is  not  sustained. 

15.  Assignment  27:  The  criticism  of  this 
part  of  the  court's  charge  is  hypercritical. 

16.  Assignments  28  and  29  are  sustained, 
as  there  is  no  evidence  that  defendant 
moved  "the  house,"  but  only  a  part  of  It 

17.  There  was  no  error  in  the  giving  of 
charges  4  and  5  requested  by  the  plaintiff, 
baentioned  in  thirty-first  and  thirty-second 
assignments  of  error,  for  the  reasons  stated 
supra  In  regard  to  assignment  25. 

What  has  been  said,  with  the  following 
additional  statements,  will  dispose  of  the  re- 
maining assignments  of  error,  which  refer 
to  charges  requested  by  the  defendant  and 
refused,  to  wit: 

18.  The  allegations  of  the  complaint  most 
describe  the  acts  of  violence,  so  that  issue 
may  be  taken  thereon,  and  the  proof  must 
correspond  with  the  allegations. 

19.  Punitive  damages  are  recoverable  only 
when  the  wrongful  act  was  done  wantonly, 
or  maliciously,  or  with  circumstancea  of 
aggravation.  Garrett  v.  Sewell,  106  Ala. 
621,  18  South.  737;  1  Addison  on  T<»t8. 
(Woods'  Ed.)  p.  469,  note  1.  After  the  ex- 
piration of  the  term  of  tenancy  the  land- 
lord Is  not  guilty  of  trespass  by  entering 
on  the  premises,  but  he  may  make  himself 
liable  by  acts  of  violence  or  unnecessary 
force   after   he   enters. 

20.  Tbe  damages  recoverable  by  the  ten- 
ant are  only  those  which  he  sustains;  tliat 
is,  the  value  of  the  damage  to  the  lease- 
hold, and  such  damages  as  the  tenant  may 
personally  sustain,  and  not  the  damage  to 
the  freehold  of  the  landlord.  2  Jaggard  on 
Torts,  p.  666. 

21.  Where  damage  is  claimed  for  the  de- 
struction or  injury  of  personal  property,  the 
value  of  the  property  destroyed  or  the  ex- 
tent of  the  damage  or  injury  should  be 
proved,  in  order  to  enable  the  jury  to  ren- 
der an  intelligent  verdict 

22.  The  objection  to  the  use  of  the  word 
"demise"  is  too  technical.  A  demise  does  not 
necessarily  import  a  sealed  instrument  1 
Rapalje  &  Lawrence's  Law  Dictionary,  p^ 
871;  Magee  v.   Fisher,  8  Ala.  320. 

23.  While  It  is  proper  to  instruct  the  Jury 
that  they  must  "weigh  the  evidence  fairly 
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and  Impartially,  'wlthont  partiality  or  pas- 
Blon,"  it  1b  not  to  be  presumed  that  tbey 
will  do  otherwise,  and  such  an  Instruction 
Is  not  a  matter  of  right,  especially  as,  in  the 
absence  of  a  fall  statement  of  the  oral 
charge  of  the  court,  it  will  be  presumed  that 
the  jury  were  properly  Instructed  In  that 
particnlar. 

The  Judgment  of  .the  court  la  reversed, 
and  the  cause  remanded. 

McCIiELLAN,    C.   J.,   and    TT80N    and 
ANDERSON,  JJ.,  concur. 


HENRY  T.  BROWN. 
(Supreme  Court  of  Alabama.    May  11,  1905.) 

1.  Abtkbsk  Possession — CoitTiNxnTT  or  Pos- 

8ESSI0H. 

It  is  an  indispensable  element  of  adverse 

Sossession  that  it  most  be  continuous,  and  evi- 
ence  that  a  decedent  at  one  time  was  in  pos- 
session of  land  and  claimed  it  is  not  sufficient 
to  give  title  as  against  the  owner  of  the  legal 
title,  where  it  is  not  siiown  that  deceased  ex- 
ercised any  act  of  ownership  over  the  land  for 
a  number  of  years  before  his  death. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  i  227.] 

2.  Saiib— CoLOB  or  Tinx. 

If  it  appears  from  an  instrument  that  It 
was  the  intention  of  the  grantors  to  transfer 
lands  described  to  the  grantees  in  division  of 
an  estate,  it  is  snfficient  to  constitute  color  ot 
title  in  the  grantees  to  support  an  adverse  pos- 
session, although  it  may  lack  apt  words  of  con- 
veyance, technically  speaking ;  nor  is  it  neces- 
sary that  the  grantors  should  have  had  title. 
8.  Same — Ertby  and  Occctpation. 

Where  a  vendor  conveys  two  separate  and 
diatinct  tracts  of  land,  to  only  one  of  which  he 
has  title,  an  entry  upon  and  occupation  of  that 
tract  by  the  grantee  will  not,  without  more, 
operate  as  a  disseisin  of  the  owner  of  the  other 
tract,  so  as  to  constitute  an  adverse  possession 
by  such  grantee. 

4.  Saice^laim  or  Ownebbhif— Evidence. 
Claim  of  ownership  by  one  in  possession 
of  lands  is  an  ingredient  of  adverse  possession, 
and  may  be  shown  by  his  declarations  while 
In  posseasion. 

[Ed.  Note.— For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  g  65;  vol.  20, 
Cent.  Dig.  Evidence,  {g  1111,  1113.] 

6.  TKiAii — OajTEcnoNs  to  Evidence. 

A  par^  who  rests  his  objection  to  evidence 
on  a  apediBed  ground  must  be  held  to  have 
waived  all  others. 

Appeal  from  Circuit  Court,  Mobile  County; 
Wm.  S.  Anderson,  Judge. 

Action  by  Mary  Henry  against  Michael 
Brown.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

The  appellee  claimed  title  by  adverse  poe- 
lession  under  color  of  title,  and  offered  In 
evidence  on  the  trial  the  following  instru- 
ment as  color  of  title,  and  also  to  show  the 
extent  of  his  possession  under  claim  of 
ownership :  "State  of  Alabama,  Mobile  Coun- 
ty. Enow  all  men  by  these  presents,  that 
we,  the  undersigned  heirs  of  the  estate  of 
BVanklin  Brown,  deceased,  hereby  agree  that 
Michael   Morgan   Brown   and  Alexander  S. 


Brown  have  ail  the  south  half  of  section  (14) 
T.  3  S.,  R.  4  W.,  and  that  Eliza  K..  Brown 
and  Hagar  Brown  have  the  N.  W.  ^  of  the 
a.  W.  %  and  the  S.  E.  %  of  the  S.  W.  \i  and 
W.  %  of  S.  B.  %  section  28,  T.  8  S.,  B.  4  W., 
as  their  mtire  interest  in  the  real  estate  of 
said  estate,  and  that  no  other  dower  or  in- 
terest be  allowed  the  wife  or  the  above-named 
heirs  of  the  estate  of  Franklin  Brown.  This 
being  in  accordance  with  the  last  will  and 
testament  of  said  Franklin  Brown,  we  here- 
by relinquish  all  interest  in  the  above-de- 

ber 
scribed   lands.    Rosa   X    Jx    Howell.    Alice 

mark 
Howell.  Mary  A.  HowelL  Elizabeth  Allen. 
Isabella  Wbatl^.  Susan  A.  Brown."  The 
plaintiff  objected  to  the  Introdnctlon  of  said 
paper  in  evidence,  the  court  overruled  the 
objection,  and  the  plaintiff  excepted. 

Upon  the  introduction  of  ail  the  evidence, 
the  plaintiff  requested  the  court  to  give  the 
following  written  charges  to  the  Jury,  which 
the  court  refused  to  give,  and  the  plaintiff 
excepted:  "(1)  The  court  charges  the  Jury, 
if  they  believe  the  evidence,  they  must  find 
for  the  plaintiff.  (3)  The  court  charges  the 
Jury  that  in  this  case  the  defendant  must 
show  snch  acts  of  possession  of  the  land  sued 
for  as  ousted  the  plaintiff  of  her  construc- 
tive possession,  and  if  he  has  not  shown  such 
acts  of  possession  tbey  must  find  for  the 
plaintiff."  The  court  gave  the  following 
written  charges  to  the  Jury  at  the  request  of 
the  defendant,  to  the  giving  of  which  the 
plaintiff  excepted:  "(1)  The  court  charges 
the  jury  that  if  defendant  Michael  M.  Brown 
moved  on  a  part  of  the  land  described  in  the 
deed  offered  in  evidence  in  1889,  and  lived 
there  and  had  possession  openly,  and  claimed 
to  own  the  land  described  in  said  deed,  then 
you  should  find  for  the  defendant  (2)  The 
court  charges  the  Jury  that  it  is  only  neces- 
sary for  the  Jury  to  be  reasonably  satisfied 
from  the  evidence  that  Brown  went  into  pos- 
session under  a  color  of  title  and  had  posses- 
sion of  the  lands  for  ten  years  and  that  liis 
possession  was  open  and  notorious  and  con- 
tinuous for  ten  years  to  find  for  the  defend- 
ant (3)  The  court  charges  the  Jury  that  if 
they  believe  from  the  evidence  that  the  de- 
fendant entered  on  the  S.  W.  %,  section  14, 
T.  8  S.,  R.  4  W.,  under  a  deed  embracing  the 
S.  E.  ^  of  said  section,  and  if  the  defendant 
was  in  the  actual  possession  of  any  part  of 
the  land  described  in  said  deed,  claiming  to 
own  all  of  said  land,  then  defendant's  actual 
possession  extended  to  all  of  the  land  em- 
braced in  the  deed,  provided  said  possession 
was  exclusive,  open,  notorious,  adverse,  and 
imder  claim  of  ownership." 

Ervin  and  McAleer,  for  appellant 

DBNSON,  J.  Statutory  ejectment  by  Mary 
Henry  against  Michael  Brown  .to  recover  the 
S.  B.  %  of  section  14,  in  tovmship  3  S.  of 
range  4  W.,  situated  in  Mobile  coimty.  Plain- 
tUCs  title  consisted  of  a  patent  from  the 
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United  States  to  the  state  of  Alabama, 
Issued  on  the  6th  day  of  March,  1870,  embra- 
cing the  lands  In  controversy  as  swamp  and 
overflowed  lands ;  a  patent  from  the  state  of 
Alabama  to  Thomas  Henry,  Issned  on  the  2d 
day  of  January,  1872,  embracing  the  lands  In 
controversy ;  and  a  certified  copy  of  the  will 
of  Thomas  Henry,  deceased,  which  showed 
that  he  devised  all  of  his  real  estate  to  the 
plaintiff,  and  that  the  will  was  admitted  to 
probate  on  the  27th  day  of  February,  188a 
The  defense  was  adverse  possession  under 
color  of  title  for  the  period  required  by  the 
statute  to  bar  the  action.  The  defendant 
was  shown  to  be  a  son  and  heir  of  Franklin 
Brown  deceased.  There  was  evidence  on  the 
trial  tending  to  show  that  W.  P.  Allen  and 
Nathan  Allen  had  each  been  In  possession  of 
a  part  of  the  locus  in  quo  prior  to  the  time 
that  it  was  claimed  that  Franklin  Brown 
held  the  possession,  but  the  evidence  undis- 
pntably  showed  that  Franklin  Brown  never 
claimed  In  succession  to  the  possession  held 
by  the  Aliens  and  that  there  was  no  privity 
of  estate  between  the  Aliens  and  Franklin 
Browo.  Hence  it  Is  unnecessary  to  discuss 
the  character  of  the  possession  held  by  the 
Aliens  of  the  lands  sued  for.  W.  P.  Allen 
entered  the  S.  W.  %  of  section  14  as  a  home- 
stead. This  quarter  section  entered  by  Allen 
adjoined  the  quarter  section  sued  for  on  the 
west  W.  P.  Allen  sold  the  S.  W.  ^  of  14 
to  his  brother,  Nathan  Allen.  There  were  12 
or  16  acres  of  cleared  land  under  fence  on  the 
west  half  of  the  quarter  section  in  contro- 
versy, a  dwelling  house  was  located  on  this 
cleared  land,  and  Nathan  Allen  lived  in  the 
house  and  cultivated  the  cleared  lands.  In 
1876  <x  1876  Nathan  Allen  sold  to  Franklin 
Brown  the  S.  W.  \i  of  section  14,  together 
with  the  improvements  on  the  quarter  section 
in  controversy,  and,  not  having  received  a 
deed  from  W.  P.  Allen  to  the  S.  W.  %, 
Nathan  Allen  had  W.  P.  to  make  the  deed, 
conveying  title  to  the  8.  W.  %  direct  to 
Franklin  Brown.  When  the  sale  was  made 
by  Nathan  Allen  to  Brovni,  Nathan  moved 
off  the  lands. 

Nathan  Allen  testified,  as  a  witness  for  the 
defendant,  that  Franklin  Brown,  very  soon 
after  purchasing  the  Improvements,  moved 
the  bouse  off  the  land  sued  for ;  that  Brown 
came  into  possession  of  the  lands  sued  for 
"by  making  a  trade  somewhere,"  but  he 
could  not  say  "Just  when"  Brown  took  pos- 
session of  the  lands;  that  Brown  cut  logs 
on  the  lands  in  controversy,  and  cultivated 
the  12  or  15  acres  that  witness  had  farmed 
<m;  that  he  did  not  know  bow  long  Brown 
farmed  there,  but  he  finally  quit  and  used 
the  other  place.  This  witness'  evidence 
further  tended  to  show  that  Franklin 
Brown  continued  to  cut  the  timber  on  the 
lands  in  controversy  until  he  had  cut  all 
there  was  on  £hem,  but  the  witness  said  he 
could  not  tell  bow  long  Brown  was  occupied 
in  cutting  the  timber.    Howard,  a  witness 


for  defendant,  testified  tbat  Nathan  Allen 
turned  the  land  In  controversy  over  to  him 
(witness);  that  he  bought  it  from  Allen, 
"or  gave  him  something  for  it" ;  that  witness 
"dropped"  it,  and  had  nothing  more  to  do 
with  it  This  witness  further  testified  as 
follows:  "I  think  Mr.  Brown  bought  it  after 
that  He  claimed  it  He  told  me  so.  He 
was  in  possession  of  it"  This  witness'  evi- 
dence further  tended  to  show  that  24  years 
before  the  trial  he  (witness)  cut  a  few  logs 
and  hauled  them  off  of  the  land  for  Franklin 
Brown,  and  that  Franklin  Brown  claimed 
the  land  until  he  died.  The  witness  further 
testified  that  he  had  lived  within  a  half  mile 
of  the  land  since  1876;  that  he  knew  of  no 
other  acts  ot  ownership  that  were  exerdsed* 
over  the  lands  by  Franklin  Brown,  except 
the  catting  of  the  timber  on  it  and  hauling 
it  off;  and  that  he  could  not  say  as  to  this, 
except  once,  and  that  was  about  nine  years 
before  Franklin  Brown's  death.  He  died  in 
June,  1888.  So  it  would  seem  that  the  only 
acts  of  ownership  that  were  exerdsed  over 
the  lands  in  controversy  by  Ftanklin  Brown 
were  the  cultivation  of  the  12  or  16  acres  that 
were  cleared  and  cutting  and  removing  the 
timber  from  it  Under  the  evid^ice,  the 
removal  of  the  improvements  from  the  land 
cannot  be  considered  as  the  assertion  of  an 
act  of  ownership  of  the  land.  With  the  ex- 
ertion of  the  12  or  15  acres  that  were 
cleared,  the  lands  were  wild  lands,  and  the 
proof  showed  without  conflict  that  Franklin 
Brown  abandoned  the  cultivation  of  the  land. 
Franklin  Brown's  possession  must  be  gauged 
by  the  doctrine  of  actual  possession,  "pos- 
sessio  pedis";  for,  giving  to  the  evidence 
the  most  favorable  interpretation  that  can 
be  put  upon  it  for  the  defendant,  the  entry 
made  upon  the  land  by  Franklin  Brown  was 
under  a  naked  claim.  There  was  no  pre- 
tense that  he  held  under  a  conveyance  or 
color  of  title. 

An  indispensable  element  of  adverse  pos- 
session is  that  the  possession  must  be  con- 
tinuous. "Moreover,  the  continuity  of  the 
adverse  possession  is  the  very  essence  of  the 
doctrine  and  policy  of  the  statutes  of  limi- 
tation." The  doctrine  of  continuity  rests 
upon  the  principle  that,  "whenever  a  party 
quits  the  possession  the  seisin  of  the  true 
owner  is  restored,  and  a  subsequent  wrong- 
ful entry  constitutes  a  new  disseisin.  Farley 
V.  Smith,  39  Ala.  S8.  So,  if  it  should  be 
granted  that  acts  of  ownership  were  exer- 
cised over  the  lands  by  Franklin  Brown,  and 
that  they  were  of  such  character  as  to  con- 
stitute indicia  of  an  adverse  holding,  woe 
they  continued  in  such  way  as  to  make 
Franklin  Brown  an  adverse  bolder  of  the 
land?  The  evidence,  as  we  have  seen, 
showed  that  the  cultivation  of  the  land,  12 
or  15  acres,  was  but  for  a  short  time  at 
most,  and  tiiat  Franklin  Brown  abandoned 
the  cultivation.  The  testimony  showed  that 
be  cut  the  timbor  on  the  land;  but  It  shewed 
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witboat  oonfllct  that  the  last  act  of  cnttlng 
of  the  timber  was  nine  years  prior  to  bis 
death,  which  event  occnrred  In  Jnne^  1888. 
This  would  make  the  date  of  the  last  cutting 
of  timber  1879.  It  would  seem  that  Franklin 
Brown  at  the  time  of  bis  death  was  not  an 
adverse  bolder  of  the  land,  and  the  defend- 
ant, Michael  Brown,  must  depend  upon  his 
own  possession  of  the  land  to  defeat  the  suit 
The  defendant  claimed  to  be  an  adverse 
holder  under  color  of  title.  Under  the  evi- 
dence, whatever  possession  of  the  lands  bis 
mother  held  Inured  to  his  benefit  At  the 
date  of  his  death  Franklin  Brown,  as  was 
shown  hj  the  evidence,  owned  a  part  of  sec- 
tion 23  In  the  same  township  and  range  In 
which  the  lands  sued  for  were  located,  and 
also  the  S.  W.  ^  of  section  14 ;  It  being  the 
-quarter  section  adjoining  the  lands  sued  for 
on  tbe  west  His  residence  was  on  the  tract 
he  owned  In  28,  and  he  died  there  In  June, 
188a  Tbe  defendant  testified  that  shortly 
after  bis  father's  death  his  mother,  bis 
brother  (Alexander  8.  Brown),  and  himself 
moved  on  the  8.  %  of  section  14.  At  that 
time  defendant  was  11  or  12  years  old.  Af- 
ter showing  that  the  parties  who  signed  It 
and  those  whose  names  were  mentioned  in 
it  were  the  heirs  of  Franklin  Brown,  de- 
ceased, defendant  otFered  In  evidence,  for  the 
purpose  (as  tbe  bill  of  exceptions  states)  of 
showing  color  of  title  and  the  extent  of  de- 
fendants possession  under  claim  of  owners 
ship,  a  certain  paper  writing  which  is  set 
out  in  full  in  the.  bill  of  exceptions.  It  was 
admitted  against  the  objection  of  plaintiff. 
What  constitutes  color  of  title  has  been  a 
subject  of  discussion  In  tbe  courts  of  all  the 
states,  and  frequently  by  our  own  court  In 
the  case  of  Saltmarsb  v.  Crommelln,  24  Ala., 
on  page  352,  this  court,  speaking  upon  the 
snbject,  said:  "It  is  tbat  apparent  right  In 
tbe  tenant  which  be  baa  derived  by  his  paper 
title  which  distingulsbes  him  from  the  naked 
trespasser  or  intruder.  He^who  holds  imder 
a  paper  title,  therefore,  which  apparently 
gives  him  a  tight  to  the  land,  which  would 
lead  an  honest  mind  to  the  conclusion  that 
the  right  passed  by  the  deed,"  etc.  In  Good-. 
son  V.  Brothers,  111  Ala.,  on  page  696,  20 
South.  443,  the  court  said :  "A  claim  or  color 
of  title  may  be  shown  by  any  paper  purporting 
to  convey  the  land  or  tbe  right  to  its  pos- 
session into  the  party  asserting  adverse  pos- 
session, however,  and  for  whatever  reason, 
sodi  paper  might  be  lacking  in  the  essentials 
of  a  muniment  of  title,  provided  the  party 
«lalms  under  It  in  good  faith."  In  Black  v. 
Tenn.  Goal  ft  Railroad  Company,  93  Ala.,  on 
page  118,  9  South.  638,  the  court  said:  "C!olor 
of  title  Is  that  which  in  appearance  is  title, 
trat  which  In  reality  is  no  title.  What  con- 
stitutes color  of  title  is  a  question  of  law  for 
the  court,  while  occupancy  and  acts  of 
ownership  are  for  tbe  Jury."  In  Cooper  v. 
Watson,  78  Ala.  264,  the  court  said :  "However 
tnsnffldent  may  be  a  conveyance  to  pass  title, 
and  bbwever  Incomplete  may  be  the  power 


of  the  grantor  In  such  conveyances  to  pass 
the  true  and  real  title,  yet  an  entry  under  it 
accompanied  with  continuous  possession  and 
claim  of  title,  renders  the  possession  ad- 
verse." In  Colin  Cameron  v.  United  States, 
148  U.  8.  301,  IS  Sup.  Ct  695,  37  L.  Ed.  462, 
the  Supreme  Court  of  the  United  States  said : 
"Color  of  title  exists  wherever  there  is  a 
reasonable  doubt  regarding  the  validity  of 
an  apparent  title,  whether  such  doubt  arises 
from  tbe  drcumstances  under  which  the  land 
Is  held,  tbe  Identity  of  the  land  conveyed  or 
the  construction  of  tbe  instrument  under 
which  tbe  party  In  possesslMi  claims  his 
title."  In  the  case  of  McQueen  v.  Ivey,  86 
Ala.  808,  It  was  held  that,  wben  a  vendee 
has  paid  tbe  purchase  money,  a  bond  for  title 
held  by  blm  firom  the  vendor  would  constitute 
color  of  title.  To  tbe  same  effect  was  the 
ruling  In  the  case  of  Farley  v.  Smith,  39  Ala. 
38;  Beard  v.  Ryan,  78  Ala.  37;  Woods  v. 
Montevallo  Co.,  84  Ala.  660,   3   South.  476, 

5  Am.  St  Rep.  893.  It  has  been  held  by  the 
Supreme  Court  of  Georgia  that  an  agreement 
In  writing  between  tenants  in  common  for 
a  division  of  their  lands  would  constitute 
color  of  title.     Shiels  v.  Lamar,  68  Ga.  690. 

From  an  inspection  of  the  instrument 
offered  in  evidence  in  this  case,  we  think  it 
was  executed  manifestly  for  the. purpose  of 
divesting  whatever  title  the  parties  who  sign- 
ed it  bad  in  tbe  lands  described  therein  out 
of  them  and  vesting  it  in  the  grantees  of  the 
instrument  It  may  not  contain  apt  words 
of  conveyance,  technically  speaking;  but  apt 
words  of  conveyance  are  not  necessary  in  a 
deed.  Code,  §  983.  If  It  appears  from  an 
Instrument  that  it  was  the  Intention  of  the 
grantor  to  transfer  the  legal  title  to  the 
grantee,  tbe  instrument  under  tbe  statute 
will  be  c^eratlve  for  that  purpose.  Ward  v. 
Ward,  108  Ala.  278,  19  South.  354;  Sharpe 

6  Son  V.  Brantley,  123  Ala.  105,  26  South. 
289.  We  are  of  the  opinion  that,  so  far  as 
the  form  of  tbe  instrument  offered  In  evi- 
dence is  concerned.  It  could  be  used  as  color 
of  title. 

It  was  urged  as  an  objection  to  the  instru- 
ment that  the  parties  who  signed  it  never  bad 
possession  of  the  land  and  that  it  was  not 
shown  that  Franklin  Brown  ever  held  the 
possession.  In  order  tbat  a  deed  or  paper 
writing  may  give  color  of  title,  it  Is  not  nec- 
essary tbat  the  grantor  should  have  had  title, 
either  to  tbe  whole  of  the  land,  or  to  any  part 
of  It,  embraced  in  the  lostmment  Ryan  v. 
Kllpatrick,  66  Ala.  332;  Riggs  v.  Fuller,  54 
Ala.  141;  Cooper  v.  Watson,  73  Ala.  254; 
Ladd  ▼.  Dubroca,  61  Ala.  25 ;  Woods  v.  Mont- 
evallo Co.,  supra;  1  Gyc  p.  1091  "j,"  notes 
7,  8. 

A  further  contention  of  tbe  plaintiff  was 
tbat  the  paper  could  only  operate  as  color  of 
title  to  the  S.  W.  ^,.  Tbe  proposition  in- 
volved in  this  contention  is  that  where  a  par- 
ty or  vendor  conveys  two  separate  and  dis- 
tinct tracts  of  land,  to  only  one  of  which  he 
has  title,  an  entry  upon  and  occupation  of 
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that  tract  of  which  his  title  la  good  will  not, 
without  more,  operate  as  a  disseisin  of  the 
owner  of  the  other  tract,  to  which  the  vendor 
had  no  title.  The  proposition  finds  support 
In  the  case  of  Woods  ▼.  Montevallo  Coal  C!o., 
84  Ala.  560,  3  South.  47S,  6  Am.  St  Rep.  S93 ; 
and  Judge  SommerTille,  speaking  for  the 
court  In  that  case  with  respect  to  this  prop- 
osition, treated  it  as  a  limitation  upon  the 
general  rule  that,  where  one  enters  under 
color  of  title  upon  a  tract  of  land,  his  oc- 
cupancy and  Improvement  of  a  portion  of  It  will 
be  extended  to  the  boundaries  described  in 
the  deed.  The  learned  judge  said:  "A  suffi- 
cient reason  for  this,  perhaps,  is  that  such 
actual  possession  of  the  occupant  is  perfectly 
consistent  with  the  constructive  possession  of 
the  real  owner  of  the  other  tract  which  the 
law  attaches  to  the  true  title,  and  does  not, 
therefore,  per  se  disturb  it.  Nor  la  tliere  any- 
thing in  one's  occupation  of  his  own  land,  to 
which  he  has  title,  which  would  impute  no- 
tice to  another  that  he  claims  an  unreason- 
ably extended  possession  cons^uctlvely  as- 
serted under  a  paper  title,  which  may  be 
either  unrecorded,  or,  if  recorded,  does  not 
necessarily  operate  as  notice  to  strangers." 
Bailey  t.  Carleton,  87  Am.  Dea  190 ;  Stewart 
T.  Harris,  9  Humph.  (Tenn.)  714;  Turner  t. 
Stephensoa,-  72  Mich.  409,  40  N.  W.  735,  2 
L.  R.  A.  277;  White  v.  Burnley,  20  How. 
235,  16  L.  Ed.  886 ;  1  Cyc.  p.  1130  "c,"  note 
63;  8  Wash,  on  Real  Property  (4th  Ed.) 
marg.  p.  498.  In  the  case  of  Turner  v.  Ste- 
phenson, supra,  the  land  in  controversy  was 
described  as  the  S.  %  of  the  N.  E.  ^  of  sec- 
tion 4,  T.  25  N.,  of  R.  11  W.  It  was  granted 
to  the  state  of  Michigan  in  1850  by  the  United 
States,  and  the  state  in  1872  issued  a  patent, 
under  which  by  mesne  conveyances  the  plain- 
tiff, Turner,  claimed  title.  The  defendant, 
Stephenson,  subsequent  to  the  patent  to  the 
state,  under  the  homestead  law  located  160 
acres,  described  in  his  patent  as  the  N.  B.  ^, 
of  section  4,  same  township  and  range,  as 
the  state  patent  to  Turner.  Thus  the  160 
acres  located  by  Stephenson  as  a  homestead 
Included  the  80  acres  claimed  by  Turner  and 
conveyed  to  his  grantors  by  the  state.  It 
was  conceded  that  Turner  had  the  title  of 
record  to  tlie  80  acres  in  controversy,  and 
that  be  was  entitled  to  recover  unless  defend- 
ant showed  adverse  possession.  Defendant, 
Stephenson,  entered  and  made  his  improve- 
ments on  tile  northwest  40,  and  his  conten- 
tion was  that  his  possessio  pedis  of  that  40 
was  extended  by  his  patent  to  the  entire  160 
acres  by  construction.  The  court  said :  "The 
mere  occupancy  of  the  northwest  40  acres, 
with  no  dominion  exerted  over  the  south  80, 
save  what  might  be  inferred  from  bis  deed, 
would  not  be  sufficient  to  gain  possession  by 
adverse  possession.  In  such  case  there  would 
be  no  notice,  actual  or  constructive,  to  Turn- 
er, who  holds  the  legal  title,  of  any  claim  on 
the  port  of  the  defendant  to  the  unoccupied 
80.  Turner  might  well  suppose  that  Stephen- 
son was  only  claiming  title  to  the  land  acta- 


ally  occupied  by  him,  or  within  the  bounds 
of  the  smallest  governmental  subdivision. 
There  would  exist  no  circumstance  or  reason 
why  Turner  would  be  put  on  Inquiry  to  ascer- 
tain whether  his  neighbors,  .living  on  and 
cultivating  other  parcels  than  his  own,  were 
claiming  title  to  his  lands." 

We  are  of  the  opinion  that  the  defendant's 
case  falls  within  the  limitation  above  discuss- 
ed, and,  of  consequence,  that  entry  and  oc- 
cupancy of  the  8.  W.  %  would  not  extend  the 
defendant's  possession  under  color  of  title 
constructively  to  the  S.  B.  %  of  the  section ; 
but  to  accomplish  this  It  was  necessary  to 
show  that  acts  of  ownership  or  dominion 
were  properly  asserted  over  at  least  some 
part  of  the  S.  E.  %  of  the  section.  But,  as 
was  said  in  the  case  of  Woods  v.  Montevallo 
Coal  Co.,  supra :  "It  is  evident  that  less  noto- 
riety  and  even  less  frequency  of  such  acts  of 
ownership  will  be  required  with  possession 
under  color  of  title  than  without  It"  We 
deem  it  unnecessary  to  prolong  this  opinion 
by  a  discussion  of  the  constituent  elements  of 
adverse  possession  under  color  of  title.  They 
have  been  frequently  declared  and  clearly  de- 
fined by  the  court  Woods  v.  Montevallo  Coal 
Co.,  supra ;  Smith  v.  Keyser,  115  Ala.  456,  22 
South.  149;  Burks  v.  Mitchell,  78  Ala.  61; 
Goodson  V.  Brothers,  supra;  Black  v.  Tenn. 
Coal  Co.,  93  Ala.  113,  9  South.  537;  Normant 
v.  Eureka  Co.,  98  Ala.  182,  12  South.  464,  89 
Am.  St  Rep.  45. 

Under  the  principles  we  have  announced, 
charge  8  refused  to  the  plaintiff  asserted  a 
correct  proposition  of  law,  and  should  have 
been  given.  Charges  1  and  8  given  for  the 
defendant  are  in  conflict  with  the  view  wa 
have  taken  of  the  case,  and  should  have  been 
refused.  On  its  face  charge  No.  2  given  for 
the  defendant  refers  to  the  lands  sued  for. 
If  it  is  subject  to  the  criticism  that  it  Is 
misleading,  this  would  not  render  the  giving 
of  It  by  the  court  reversible  error.  The  plain- 
tiff could  have  pvotected  herself  against  the 
misleading  tendency  by  requesting  an  ex- 
planatory  charge.  As  the  case  must  be  re- 
versed on  account  of  the  errors  pointed  out, 
and  we  cannot  know  what  the  evidence  may 
be  on  another  trial  of  the  case,  we  deem  it 
unnecessary  to  determine  whether  or  not  the 
refusal  of  the  court  to  give  the  affirmative 
charge  re<fuested  by  the  plaintiff  was  error. 

Claim  of  ownership  of  one  in  possession  of 
lands  is  an  Ingredient  of  adverse  possession, 
and  it  may  be  shown  by  the  declarations  of 
the  party  while  in  possession.  Eagle  & 
Phoenix  Co.  v.  Gibson,  62  Ala.  869;  Jones  t. 
Pelham,  84  Ala.  208,  4  South.  22;  Woods  ▼. 
Montevallo  Coal  Co.,  supra ;  Dorlali  v.  West- 
ervitch  (Ala.)  87  South.  382.  The  question 
asked  the  witness  Nathan  Allen,  to  wit  "Do 
you  know  whether  he  claimed  the  property 
openly  and  notoriously?"  called  for  a  con- 
clusion of  the  witness,  and  if  it  had  been  ot>- 
jected  to  on  this  ground,  doubtless,  the  court 
would  have  held  the  objection  good.  T^e  on- 
ly objection  offered  to  the  question  was  that 
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adverse  possession  oonid  not  be  shown  bj 
proving  the  notoriety  of  the  claim.  It  la 
true  notoriety  of  the  claim  of  Itself  would 
not  constitute  adverse  possession ;  but  claim 
of  ownership,  openly  asserted  as  hostile  to 
the  trne  owner,  Is  an  Indispensable  Ingredient 
of  adverse  possession,  and  must  be  shown. 
1  Brick.  Dig.  p.  40 ;  Potts  v.  Coleman,  67  Ala. 
221.  It  Is  also  the  law  that,  where  proof  of 
claim  of  ownership  has  been  made.  It  Is  com- 
petent to  prove  notoriety  of  the  claim,  simply 
as  one  means  of  proving  knowledge  of  the 
claim  by  the  true  owner.  Woods  v.  Monte- 
vallo  Coal  Co.,  supra;  Price  v.  Mazange,  81 
Ala.  701.  But  it  is  never  competent  to  prove 
ownership  or  title  by  reputation  or  general 
understanding,  Ooodson  v.  Brothers,  supra, 
and  anthorltlee  there  cited.  The  plaintiff, 
having  rested  his  objection  on  a  specified 
ground,  must  be  held  to  have  waived  all 
others.  The  objection  made  was  inapt  8 
Mayfleld's  Dig.  p.  S76,  i  2742)^ ;  page  676,  U 
2759,    2761. 

For  the  errors  committed  In  refusing 
charge  8  requested  by  plaintiff,  and  in  giving 
the  charges  1  and  S  requested  by  the  defend- 
ant, the  Judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 

McCLBIiliAN,  a  X,  and  HABALSON  and 
DOWDBLU  JJ.,  concur. 


SMITH  V.  STATE. 
(Suprem*  Court  of  Alabama.    Feb.  14,  1906.) 
X.  OBnaRAz.  Law  —  Pleaairo  —  Dilatoxt 

PUCAS. 

After  the  defendant  has  pleaded  not  gnilty 
to  the  indictment,  dilatory  pleaa  cannot,  as  a 
matter  of  right,  be  filed ;  and,  if  filed  without 
permission,  the  court  on  motion  may  strike  them 
ont. 

(Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  g  643.] 

2.  Samb— Pkbmission  or  Coubt. 

Where,  after  the  filing  of  a  plea  of  not 
gnilty,  the  oonrt  ordered  a  plea  in  abatement 
to  be  filed,  and  a  demurrer  to  the  indictment 
was  argaed  and  overruled,  it  snfflciently  ap- 
peared tliat  the  court  in  the  exercise  of  its  dis- 
cretion permitted  dilatory  pleas. 

8.   SaUE— APFXAIr-BiLL  OF  EZOEPTIONB. 

The  action  of  the  court  in  refusing  to  gnash 
the  indicunent  cannot  be  reviewed,  where  the 
bill  of  exceptions  purports' to  set  out  all  the  evi- 
dence, but  contains  no  evidence  supporting  the 
motloiu 

4.  Okako  Jubt— PaxsatfOK  or  Sixnoobafhxb. 
Under  Acts  1900-01,  p.  808,  authorizing  the 
employment  of  a  stenographer  to  attend  before 
the  grand  jury;  the  presence  of  a  stenographer 
in  the  Jury  room  while  the  jnrv  is  considering 
an  indictment  does  not  vitiate  the  indictment 

[Ed.  Note. — For  cases  in  point  see  vol.  24, 
Cent  Dig.  Grand  Jury,  }  81.] 

Si.    SAICS— DKArKESS  or  JUBOB. 

Under  Code  1896,  {  6039,  providing  that 
the  concurrence  of  at  least  12  jurors  is  neces- 
sary to  the  finding  of  an  indictment,  a  plea  in 
abatement  on  the  ground  that  one  of  the  jurors 
who  found  the  Indictment  was  too  deaf  to  hear 


any  of  the  proceedings,  was  without  merit;  it 
appearing  that  the  grand  jury  was  composed  of 
It  persons. 
6w  HoifioiDK  —  IirDionocm  —  Cbbiaiktt  of 

AixEOATioira. 

An  indictment  alleging  that  defendant  un- 
lawfully and  with  malice  killed  a  certain  person 
by  hitting  or  striking  him  with  a  hatchet  or 
with  some  blunt  iDstrument  to  the  grand  jury 
unknown,  etc.,  was  not  objecftonable,  on  the 
ground  that  the  allegation  as  to  the  Instrument, 
used  was  vagne,  indefinite,  and  uncertain ;  nor 
on  the  ground  that  It  did  not  clearly  appear 
whether  it  was  intended  to  charge  that  the 
death  was  caused  by  being  struck  with  some 
blunt  instrument,  or  by  the  use  of  said  instru- 
ment in  some  other  manner. 

[EM.  Note. — For  cases  in  point  see  vol.  26, 
Gent  Dig.  Homicide,  |g  216-222.] 

7.  HomoiDE— BviDxncK— Relbvakot. 

In  a  prosecution  for  murdtr,  evidence  as  to 
whether  or  not  deceased  drank  a  good  deal  was 
not  admissible,  in  the  absence  of  any  evidence 
as  to  the  question  of  self-defense,  or  any  other 
issue  rendering  the  offered  evidence  admisBible. 

8.  Sams— CoHDuor  or  DBOXASEn. 

In  a  prosecution  for  murder.  In  which  a 
witness  /or  the  state  had  testified  that  deceased 
was  drinking  heavily  on  the  day  of  the  homicide, 
defendant  was  entitled  on  cross-examination  to 
inqaire  what  deceased  had  done  tending  to  show 
that  he  was  drunk. 

9.  Sahx. 

In  a  prosecation  for  murder  committed  la 
a  saloon  in  which  defendant  was  employed,  evi- 
dence as  to  whether  deceased  was  in  the  saloon 
on  the  day  before  the  homicide  was  immaterial, 
in  the  absence  of  any  predicate  to  show  its 
materiality. 

10.  CanniTAi.  Law  —  Afpxai.  —  Exclttdbd 
Question— NBCEBBrrr  or  Showin o  Anbweb 
BxPEonn. 

Sustaining  an  objection  to  a  question  can- 
not be  regarded  as  error,  where  it  Is  not  shown 
what  answer  was  expected. 

[Ed.  Note. — For  cases  in  point  see  voL  16, 
Cent  Dig.  Criminal  Law,  i  2932.] 

11.  HomOinK— EVIDKROB— RlXEVANOT. 

In  a  prosecution  for  murder,  evidence  as  t* 
deceased's  conduct  toward  others  than  defend- 
ant just  before  the  difficulty  which  resulted  in 
the  homicide  was  inadmissible. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Gent  Dig.  Homicide,  {  343.] 

12.  Cbiminai.  Law  —  OoirrEBSioRS  —  Pbbdi- 

CATK. 

In  a  prosecution  for  murder,  evidence  by 
the  officer  who  arrested  defendant  that  he  made 
no  threats  against  defendant,  and  did  not  make 
any  promises  or  offer  any  inducements  and  that 
no  one  else  did  so  in  bis  presence,  was  a  suf- 
ficient predicate  for  the  introduction  of  evidence 
of  a  confession. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  f  1215.] 

13.  Saiie  —  Ckabacteb  or   DarBRDAHT   roB 

HONBSTT. 

In  a  prosecution  for  murder,  the  defend- 
ant's character  for  honesty  Is  not  in  iasne. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Homicide,  H  310,  811.] 

14.  Saub— Chabactxb  or  Dkrndart's  Pab- 

BNTS. 

In  a  prosecution  for  murder,  the  character 
of  defendant's  parents  is  not  in  issue. 
16.  Samk  —  Chabaotbb   or    Dxobabbu    roB 
Pbaob  ahd  Quibt. 

In  a  prosecution  for  murder,  the  alleged 
fact  that  deceased  claimed  to  have  been  robbed 
would  have  had  no  tendency  to  prove  that  he 
was  not  a  person  of  good  character  for  peace 
and  quiet 
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16.  Samb — Axiaxnaan  or  CoTmsEL. 

In  a  prosecution  for  mnrder,  In  which  itate- 
ments  of  the  testimony  which  wonld  be  given 
by  tlie  absent  witneases  were  agreed  to  by  the 
■tate,  It  was  proper  for  the  solicitor  for  the 
state  to  tell  the  Jury  In  argument  that  the  state 
did  not  admit  that  snch  testimony  was  true, 
but  merely  that  the  witneasea,  If  present,  wonld 
testify  to  those  facts. 

17.  Saio— Def^bitions— Sendirg    to    Jubt 
Rooic. 

Under  Code  1896,  {  1834,  proyidlng  that 
depositions  may  be  read  In  eTldenoe  so  far  as 
pertinent  to  the  issue,  and  section  6292.  provid- 
fng  that  depositions  taken  in  criminal  cases  are 
governed  by  the  same  rules  that  are  applicable 
to  evidence  taken  in  civil  cases,  defendant  in  a 
criminal  case  is  not  entitled  as  a  matter  of  right 
to  have  depositions  which  contain  some  «l>jeo- 
tionable  matter  sent  to  the  Jury  room. 

[Ed.  Note. — For  cases  in  point,  see  ToL  14^ 
Cent  Dig.  Criminal  Law,  {  2()58.] 

18.  lRDIOniEinV-Al.TEBnATITB   AVESUCNTS. 

When  an  indictment  alleges  the  means  by 
whidi  a  homicide  was  committed  In  the  alterna- 
tive, each  alternative  averment  must  be  con- 
strued as  a  separate  connt 

19.  Same— Stattttb.  • 

Code  1896,  H  4906,  4911,  expressly  pomiti 
the  framing  of  indictmento  with  altemativ^all^ 
gations. 

[Ed.  Note. — For  cases  in  point,  see  vol.' 27, 
9ent.  Dig.  Indictment  and  Information,  {  196.] 

20.  HOKICIDB   —  IlfDIOIMBnT  — PbOOF— VaXI- 

AITCI!. 

Where  an  indictment  alleges  that  the  killing 
was  done  with  an  instrument  unknown  to  the 
grand  jury,  and  the  proof  shows  that  the  means 
of  the  killing  were  known  to  the  grand  Jury, 
there  is  a  variance. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  28, 
Gent  Dig.  Homicide,  {  256.] 

21.  Same— iKBTBUcnoRS. 

'^^1lere  an  indictment  diarged  in  one  count 
that  the  killing  was  done  wiu  an  instrument 
unknown  to  the  grand  Jury,  and  in  other  counte 
that  the  killing  was  done  with  a  hatchet  an  in- 
struction that  if  the  Instrument  used  was  known 
to  the  grand  jury  the  defendant  should  be  ac- 
quitted had  no  application,  except  to  the  connt 
containing  the  averment  that  the  means  of  the 
killing  were  unknown. 

22.  Cbihihai.  Law— Appeait-Habulbss  Eb- 

BOB. 

Error,  if  any.  In  refusing  to  charge  that  if 
the  Jury  believed  the  evidence  they  could  not 
find  defendant  guilty  of  murder  in  the  first  de- 
gree, is  not  cause  for  reversal,  where  defendant 
was  found  guil^  of  murder  in  the  second  de- 
gree. 

[Bd.  Note. — For  cases  In  point  see  vol.  16, 
Cent  Dig.  Criminal  Law,  {  3166 ;  vol.  26,  Cent 
Dig.  Homicide,  i  721.] 

28.  Saub  — iBSTBUcnoRS    Ihtadiro    Pbot- 

INCE  OF  JUBT. 

In  a  prosecution  for  mnrder.  Instructions 
that  if  the  Jury  believed  the  evidence  they  would 
find  the  defendant  not  gnilty,  and  that  If  they 
believed  the  evidence  they  could  not  find  the  de- 
fendant guilty  of  murder  in  the  second  degree, 
invaded  tiie  province  of  the  Jury. 

[Ed.  Note. — For  cases  in  point  see  ToL  14, 
Cent  Dig.  Criminal  Law,  i  1734.] 

24.  Saux— Reasoitablx  Doubt. 

In  a  prosecution  for  mtorder,  an  Instmction 
that  a  reasonable  doubt  is  a  doubt  for  whidt  a 
reason  can  be  given  is  erroneous. 

[£}d.  Note. — For  cases  in  point,  see  vol.  14. 
Cent  Dig.  Criminal  Law,  {  igi&] 


25.  Homicide— IifDioniBirT—lilAiiBi^'aoHTEB. 
Under  an  Indictment  charging  that  defend- 
ant unlawfully  and  with  maflce  aforethonght 
killed  a  certain  person,  etc.,  the  defendant  may 
be  convicted  of  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Coit  Dig.  Indictment  and  Information,  |  693.7 

26.  Same  —  Sblt-Defbitse  —  Fbeedom    fbom 
Fault. 

In  al  prosecution  for  murder,  instructions 
relative  to  self-defenaok  predicating  defendant's 
ri;;ht  of  defense  upon  his  being  "reasonably" 
without  fault,  were  properly  refused. 

27.  Same— iNSTBuonoRS. 

In  a  prosecution  for  murder,  an  Instmction 
that  if  the  Jury  believed  that  at  the  time  the  de- 
fendant inflicted  the  fatal  blow  he  was  not 
actuated  by  malice,  but  acted  from  a  suddenly 
aroused,  adequate  provocation,  or  that  he  acted 
in  self-defense,  he  must  be  acquitted,  was  proper- 
ly refused,  because  falling  to  sat  forth  th« 
oonstituento  of  self-defense. 

[Ed.  Note.— For  cases  in  point,  see  ToL  26, 
Cent  Dig.  Homicide,  I  617.] 

Appeal   from   Criminal   Oonrt,    Jeffenm 
County;  Daniel  A.  Qreene,  Judge. 
•  Taylor  Smith  was  convicted  of  mnrdor,  and 
appeals.    Bteveraed. 

The  appellant,  Taylor  Smltli,  was  Indict- 
ed for  the  murder  of  Martin  J.  Conniff,  was 
tried  and  convicted  of  mnrder  In  the  second 
degree,  and  his  punisbment  fixed  at  30  years 
Imprisonment  In  the  penitentiary.  The  In- 
dictment was  in  the  following  form:  "The 
Criminal  Conrt  of  Jefferson  County.  The 
State  of  Alabama,  J^erson  County.  The 
grand  Jury  of  said  county  charge  that  before 
the  finding  of  this  Indictment  Taylor  Smith 
unlawfully  and  with  malice  aforethought 
killed  Martin  J.  ConnUT,  by  hitting  him  or 
by  striking  him  with  a  hatchet,  or  with  some 
blunt  instrument  to  the  grand  Jury  nnlmown, 
against  the  peace  and  dignity  of  the  state  of 
Alabama.    H.  P.  Heflln,  Solldtor." 

On  May  6,  1904,  the  defendant  filed  a  plea 
In  abatement  to  the  indictment,  containing 
four  grounds;  the  first  and  second  grounds 
being,  in  substance,  that  there  was  present 
during  the  examination  of  witnesses  before 
the  grand  Jury  that  returned  the  indlctmoit 
one  Jack  T.  Stalltngs  as  a  stenographer  for 
the  grand  Jury,  duly  sworn,  who  was  not  a 
member  of  said  grand  Jury  nor  an  ofllcer 
authorized  by  law  to  be  present  The  third 
and  fourth  grounds  were.  In  substance,  that 
all  of  the  grand  Jurors  who  voted  to  return 
the  indictment  did  not  hear  the  evidence  in- 
troduced upon  which  the  Indictment  was 
found,  in  that  one  of  the  Jurors  was  by  rea- 
son of  extreme  deafness  Incompetent  to  bear 
and  understand  the  evidence.  The  plea  was 
duly  sworn  to  by  the  defendant  The  court 
sustained  a  demurrw  to  the  plea  intapoaed 
by  the  solicitor.  Thereupon  the  defendant 
demurred  to  the  indictment  on  seTtfal 
grounds,  in  substance  as  follows:  (1)  Tba 
altematlTe  averments  that  deceased  was 
killed  "with  some  blunt  Instrument  to  the 
grand  Jury  unknown"  is  vague,  indefinite,  and 
uncertain.     (2)  It  does  not  appear  whetber 
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It  was  liit»ided  to  charge  that  deceased  was 
kUIed  by  belnc  fait  or  stmck  with  a  hatchet, 
or  some  blunt  Instroment  to  the  grand  jury 
unknown,  oe  that  the  words  "by  hitting  him 
or  by  striking  him"  refer  to  the  averment 
charging  the  killing  to  have  been  with  a 
hatchet  (8)  For  that  It  does  not  clearly 
appear  from  the  averments  of  the  Indictment 
whether  It  Is  Intended  to  charge  that  the 
death  of  the  deceased  was  caused  by  being 
hit  or  struck  with  some  blunt  Instrument, 
or  by  the  use  of  ^i  blunt  Instrument  In 
some  other  manner.  The  court  overruled  the 
demurrer. 

The  evidence  for  the  state  tended  to  show 
that  the  deceased  was  killed  by  the  defendant 
as  the- result  of  a  blow  on  the  head  with  a 
hatchet;  that  the  defendant  was  a  porter 
In  a  bar  in  the  dtj  of  Birmlugbam,  and  the 
deceased  came  In  and  sailed  for  defendant, 
who  was  in  a  bade  room  of  the  bar ;  that  de- 
fendant came  out,  but  deceased  did  not  speak 
to  him,  and  defendant  returned  to  the  room, 
followed  by  deceased,  and  resumed  his  duties, 
when  deceased  struck  blm  with  a  small  piece 
of  wood,  and  the  two  engaged  In  a  scuffle,- 
during  which  defendant  struck  deceased  on 
the  bead  with  a  hatchet,  causing  his  death. 
The  evidence  for  the  defendant  tended  to 
show  that  his  charact«*  was  good  in  the 
neighborhood  where  he  had  formerly  lived. 
Hale  county,  Ala.,  this  being  shown  by  dep- 
ositions of  witnesses  residing  at  that  place; 
that,  when  deceased  came  in  the  room  where 
defendant  was  working,  the  latter  was  cnt- 
dng  kindling  with  a  hatchet;  that  deceased 
asked  him  his  name  and  what  he  was  doing, 
and  defendant  replied  to  the  question,  and 
deceased  then  struck  him  In  the  back  with  a 
piece  of  wood,  and  defendant  ran,  followed 
by  deceased,  and  the  latter  struck  him  again 
and  grabbed  him,  and  a  scuffle  followed  in 
which  defendant  Inflicted  the  fatal  blow. 
There  was  other  evidence  tending  to  show 
that  the  character  of  deceased  for  peace  and 
quietude  was  not  good,  and  that  he  was  a 
turbulent,  quarrelsome,  and  dangerous  man. 
The  exceptions  reserved  by  the  defendant 
to  the  admissibility  of  evidence  are  sufficient- 
ly shown  In  the  opinion. 

In  the  course  of  his  argument  to  the  Jury 
the  solicitor  used  the  following  language: 
"Now,  as  to  the  showings  of  these  witnesses 
who  were  absent,  but  whose  testimony  the 
state  admitted  for  the  purpose  of  going  to 
trial.  It  was  not  meant  that  we  admitted  Its 
truth,  but  that,  If  witnesses  were  present, 
they  would  swear  what  was  contained  in  the 
showlnga"  The  defendant  objected  to  this 
part  of  the  argument  of  the  solicitor  and 
ntoved  to  exclude  the  same  from  the  jury,  the 
ooort  overruled  the  objvtion  and  motion,  and 
the  defendant  excepted. 

DpMi  the  introduction  of  the  evidence  the 
defendant  requested  the  court  to  give  the 
following  written  charges  to  the  Jury,  which 
the  court  refused  to  give,  and  he  excepted: 
"(1)  If  the  Jury  believe  from  the  evidence 


that  the  grand  Jury  which  found  the  indict- 
ment tn  this  case  knew  from  the  evidence 
before  them  the  means  or  instrument  used 
In  producing  the  death  of  the  deceased,  they 
cannot  find  the  defendant  guilty.  (2)  If 
the  Jury  believe  from  the  evidence  that 
from  the  evidence  before  it  the  grand  Jury 
that  returned  the  indictment  in  this  case 
knew  that  Martin  J.  Connlft,  the  deceased, 
was  killed  with  a  hatchet,  then  the  defend- 
ant could  not  be  convicted  under  the  present 
Indictment  (8)  If  the  Jury  believe  from 
the  evidence  that  the  grand  jury  wtiich 
found  the  Indictment  in  this  case  knew,  or 
could  have  learned  by  the  employment  of 
reasonable  diligence,  the  weapon  or  Instru- 
ment used  by  the  defendant  in  causing  the 
death  of  Martin  J.  CSonnifl,  the  deceased,  the 
defendant  cannot  be  convicted  under  the  pres- 
ent Indictment  (4)  If  the  Jury  believe 
the  evidence,  they  will  find  the  defendant 
not  guilty.  (6)  If  the  Jury  believe  the  evi- 
dence, they  cannot  find  the  defendant  guilty 
of  murder  In  the  first  degree.  (6)  If  the 
jury  believe  the  evidence,  they  cannot  find 
the  defendant  guilty  of  murder  in  the  second 
degree.  •  •  •  (12)  A  reasonable  doubt  Is 
a  doubt  for  whldi  a  reason  can  be  given.  * 
•  •  (17)  If  the  Jury  believe  from  the  evi- 
dence that,  at  the  dime  the  defendant  in- 
flicted the  fatal  blow  on  the  deceased,  he  was 
not  actuated  by  malice,  but  that  he  acted 
from  a  suddenly  aroused,  adequate  provoca- 
tion, or  that  he  acted  in  self-defense  they 
must  acquit  him.  •  •  •  (19)  If  the  Jury 
believe  from  tbe  evidence  that  the  defendant 
was  reasonably  without  fault  In  bringing  on 
the  fatal  difficulty,  and  that  at  the  time 
he  inflicted  the  fatal  wound  on  the  deceased 
there  existed  a  real  or  apparent  danger,  or 
a  present  impending,  Imperious  necessity 
to  strike  In  order  to  save  his  own  life  or  to 
save  himself  from  a  great  bodily  harm,  and 
that  there  was  no  reasonable  mode  of  escape 
by  retreating  or  by  avoiding  the  combat'  with 
safety,  they  must  find  the  defendant  not  guil- 
ty. (20)  If  the  Jury  believe  from  the  evi- 
dence that  the  defendant  was  reasonably 
without  fault  In  bringing  on  the  fatal  dif- 
ficulty, and  that  at  the  time  he  inflicted  the 
fatal  wound  on  the  deceased  there  existed  a 
real  or  apparent  danger,  or  a  present,  im- 
pending, imperious  necessity  to  strike  In  or- 
der to  save  himself  from  great  bodily  harm, 
they  must  find  the  defendant  not  guilty." 

B.  M.  Allen,  for  appellant  Massey  Wil- 
son, Atty.  Oea,  for  the  State; 

DBMSON,  J.  The  Indictment  In  this  case 
was  for  murder  tn  the  first  degree,  and  was 
returned  Into  the  court  on  the  23d  of  Janu- 
ary, 1904.  On  the  20th  of  February,  1904, 
the  defendant  was  duly  and  legally  arraign- 
ed upon  the  Indictment  and  pleaded  not 
guilty,  and  the  7th  day  of  March,  1004,  was 
set  as  tbe  day  for  the  trial,  and  on  that  day 
the  defendant  presented  for  the  first  time 
a  motion  in  writing  to  quash  the  indictment 
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This  motion  was  overruled.  The  defendant 
then  filed  a  plea  In  abatement  to  the  Indict- 
ment The  averments  In  the  plea,  upon 
which  the  quashing  of  the  Indictment  was 
prayed  for,  are  the  same  aa  those  contained 
in  the  motion  to  quash.  A  demurrer  by  the 
state  to  the  plea  was  sustained,  whereupon 
the  defendant  demurred  to  the  indictment, 
and  the  demurrers  were  overruled.  The  mo- 
tion, plea  In  abatement,  and  demurrer  to 
the  Indictment,  having  been  filed  after  the 
defendant  had  pleaded  to  the  merits  of  the 
case,  it  is  insisted  here  by  the  appellee,  that 
they  were  filed  too  late,  »nd  that  the  court* « 
ruling  upon  them  should  be  upheld  for  that 
reason.  It  Is  undoubtedly  the  law  that  after 
the  defendant  has,  upon  arraignment  en- 
tered a  plea  of  not  guilty  to  the  Indictment 
dilatory  pleag  cannot,  as  matter  of  right  be 
filed,  and.  If  filed  without  permission  of  the 
court,  the  court  on  motion  could  properly 
strike  them.  Jackson's  Case,  74  Ala.  28; 
Horton's  Case,  47  Ala.  f58;  Davis'  Case,  131 
Ala.  10,  81  South.  569;  Oakley's  Case,  18J5 
Ala.  16,  83  South.  23.  But  the  court  may, 
In  the  exercise  of  its  discretion,  permit  the 
withdrawal  of  the  plea  to  the  merits  and 
allow  the  filing  of  such  pleas  as  are  contain- 
ed in  &ls  record;  and,  while  the  minute  en- 
try In  this  case  does  not  show  In  express 
terms  that  permission  was  asked  by  and  giv- 
en to  the  defendant  to  withdraw  the  plea  to 
the  merits  for  the  purpose  of  filing  the  mo- 
tion, plea,  and  demurrer,  it  does  show  that 
they  were  ordered  by  the  court  to  be  filed 
and  made  a  part  of  the  record,  that  the  mo- 
tion was  submitted  to  the  court  and  over- 
ruled, that  the  plea  was  demurred  to  by  the 
solicitor  and  the  demurrer  was  sustained, 
and  that  the  demurrer  to  the  indictment  was 
argued  by  counsel  and  the  demurrer  was 
overruled.  There  seems  to  us  no  escape 
from  the  conclusion  that  the  court  In  the  ex- 
ercise of  Its  discretion  allowed  the  filing  of 
said  pleas,  and  certainly  that  the  court  and 
solicitor  treated  them  as  having  been  prop- 
erly filed.  Therefore  the  insistence  that  the 
motion,  plea,  and  demurrer  cannot  be  con- 
sidered, because  filed  too  late,  is  untenable. 
■Williams'  Case,  3  Stew.  454 ;  Hubbard's  Case, 
72  Ala.  164;  Davis'  Case,  131  Ala,  10,  31 
South.  569;  Thayer's  Case,  138  Ala.  S9,  35 
South.  406. 

A  sufiicient  answer  to  the  attack  made 
upon  the  action  of  the  court  in  overruling 
the  motion  to  quash  the  indictment  is  that 
the  bill  of  exceptions  purports  to  set  out  all 
the  evidence,  and  there  is  not  a  scintilla  of 
evidence  in  It  addressed  to  the  support  of 
the  averments  contained  in  the  motion. 

The  question  presented  by  the  first  and 
second  grounds  of  the  plea  in  abatement  has 
been  determined  adversely  to  the  defendant 
In  a  recent  decision  rendered  by  this  court 
in  which  the  act  of  the  Legislature  (Laws 
1900-01,  p.  308),  which  authorizes  the  employ- 
ment of  a  stenogn:npher  to  attend  before  the 
grand  Jury,  when  required  by  the  solicitor. 


to  take  down  and  transcribe  the  testimony 
of  witnesses  before  that  body,  was  constru- 
ed. On  the  authority  of  that  decision  we 
hold  that  there  was  no  error  in  sustaining 
the  demurrer  to  the  first  and  second  grounds 
of  the  plea  in  abatement  Thayer's  Case, 
138  Ala.  89,  35  South.  406. 

Section  5039  of  the  Code  of  1896  provides 
that  the  concurrence  of  at  least  12  grand 
Jurors  is  necessary  to  find  an  indictment 
The  record  in  this  case'  shows  that  the  grand 
Jury  which  returned  the  Indictment  was  com- 
posed of  17  persons.  For  aught  that  appears 
in  the  plea,  16  of  the  grand  Jurors  heard 
the  evidence,  and  voted  upon  It  to  find  the 
indictment.  Therefore  the  demurrer  to  the 
third  and  fourth  grounds  of  the  plea  was 
well  sustained.  It  would  also  ■  seem  that 
the  plea  in  abatement  in  so  far  as  the  third 
and  fourth  grounds  are  concerned,  fell  with- 
in the  express  provisions  of  section  5269  of 
the  Code  of  1896,  and  for  that  reason  might 
properly  have  been  stricken  from  the  file  <a 
demurred  to. 

Upon  an  examination  of  the  indictment  In 
ihe  case  of  King  v.  State,  187  Ala.  47,  84 
South.  683,  we  find  that  It  is  strikingly  simi- 
lar In  its  averments,  to  the  indictment  In 
the  case  under  consideration.  Indeed,  it 
would  be  hard  to  differentiate  the  two.  In 
that  case  a  similar  demurrer  to  the  one  in- 
terposed to  the  indictment  In  the  case  here 
was  interposed  to  the  Indictment  and  the 
Judgment  of  the  conrt  overruling  the  de- 
murrer was  upheld.  We  are  satisfied  with 
the  reasoning  employed  and  the  conclusion 
reached  In  King's  Case,  supra,  and  hold  that 
there  was  no  error  in  overruling  the  de- 
murrer to  the  Indictment 

Many  exceptions  were  reserved  to  the  rul- 
ings of  the  court  on  the  admissibility  of  evi- 
dence. On  cross-examination,  the  defend- 
ant's counsel  asked  Dr.  B.  P.  Lacey,  the  first 
witness  who  was  examined  in  behalf  of  the 
state,  this  question :  "Was  he  [the  deceased] 
a  man  who  drank  a  good  deal?"  The  conrt 
sustained  an  objection  to  the  question.  A 
similar  question  was  asked  of  Dr.  Donald, 
and  objection  sustained  to  It  Nothing  had 
been  developed  by  the  evidence  at  the  time 
the  questions  were  asked  which  even  hinted 
at  self-defense,  or  any  other  Issue  which 
might  have  rendered  the  evidence  sought 
to  be  elicited  by  the  questions  relevant 
The  court  committed  no  error  In  austaining 
the  objections  made  to  the  questions  asked 
of  the  said  witness.  Gregory's  Case  (Ala.) 
37  South.  259.  Furthermore,  the  question 
asked  of  Dr.  Lacey  Implied  an  answer  which 
related  alone  to  the  deceased's  habits,  and 
not  to  his  status  on  the  day  and  at  the  time 
that  the  fatal  blow*was  given.  And  the 
question  asked  Dr.  Donald  related  to  the  con- 
dition of  the  deceased  on  the  day  before  the 
difficulty. 

The  witness  George  Roberta,  for  the  state, 
on  direct  examination  testified,  inter  alia, 
that  he  saw  the  deceased  In  Etter's  saloon. 
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Jnst  before  be  received  tbe  Injnry  wblcb 
resnlted  In  blB  death,  and  that  he  was 
"drinking  heaTlly."  On  cross-examination 
the  witness  was  asked:  "What  was  de- 
-ceased'a  conduct  in  the  saloon,  tending  to 
show  that  he  was  drunk  or  sober?"  The 
court,  on  objection  made  by  the  state,  de- 
clined to  allow  the  witness  to  answer  the 
question.  It  appearing  from  the  bill  of  ex- 
ceptions that  the  statement  of  the  witness 
that  the  deceased  was  "drinking  heavily" 
was  given  by  the  witness  on  the  examina- 
tion in  chief  by  the  state;  It  was  the  right 
of  the  defendant  on  cross-examination  to 
have  the  witness  state  before  the  Jury  the 
facts  upon  which  the  statement  that  the  de- 
ceased was  "drinking  heavily"  was  predi- 
cated. It  follows  that  the  court  erred  in 
sustaining  the  objection  to  the  question. 

Whether  or  not  Connlff  (the  deceased)  was 
In  the  saloon  the  day  previous  to  the  day  on 
which  he  was  killed  was  manifestly  immate- 
rial, and  its  materiality  not  having  been 
made  to  appear  by  anything  which  preceded 
the  asking  of  the  question  of.  witness  Etter, 
by  which  it  was  sought  to  bring  out  that 
fact,  tbe  court  did  not  err  in  snstalning  the 
solicitor's  objection  to  the  question.  On 
cross-examination  of  witness  Roberts,  the 
defendant's  counsel  asked  him,  "Did  be 
[Connlff]  do  anything  unusual  Just  before 
he  was  hurt  while  in  the  saloon?"  On  ob- 
jection of  the  solicitor  the  court  refused  to 
allow  tbe  witness  to  answer  the  question. 
The  record  is  silent  as  to  what  answer  from 
the  witness  was  expected,  so  that  this  court 
cannot  pass  Intelligently  on  the  ruling.  Fur- 
thermore, the  question  was  so  general  that 
irrelevant  evidence  would  have  been  respon- 
sive to  it  Ross'  Case,  139  Ala.  144,  86 
South.  718;  Tolberfs  Case,  87  Ala.  27,  6 
Sonth.  284. 

The  seventh,  eighth,  and  ninth  grounds  of 
the  assignment  of  errors  relate  to  the  court's 
action  In  sustaining  objections  to  questions 
asked  by  the  defendant  of  the  witness 
Roberts,  by  which  he  sought  to  elicit  evi- 
dence of  the  deceased's  conduct  towards  tbe 
witness  and  others  than  the  defendant  in 
the  saloon  Just  before  deceased  went  back 
into  the  wineroom  where  he  received  the 
fatal  blow.  There  was  nothing  In  the  evi- 
dence, at  the  time  the  questions  were  asked 
and  objection  sustained  to  them,  which  such 
conduct  on  the  part  of  the  deceased  would 
have  illustrated  to  the  benefit  of  the  defend- 
ant. Tbe  evidence  sought  was  patently 
Irrelevant  and  immaterial,  and.  the  court 
did  not  err  In  sustaining  tbe  objections  to 
tbe  questions. 

Witness  Leonard,  tbe  oflScer  Into  whose 
custody  the  defendabt  was  delivered  by 
Better  soon  after  the  deceased  received  the 
blow,  after  testifying  that  he  never  made 
any  threats  against  defendant,  nor  made  him 
any  promisee,  nor  offered  him  any  induce- 
ments to  make  any  statement,  and  that  no 
one  else  did  In  bis  presence,  was  allowed. 


against  a  general  objection  made  by  tbe 
defendant,  to  testify  that  "the  defendant 
said  that  he  [the  defendant]  struck  Connlff 
because  Connlff  was  beating  him  with  one 
of  these  pieces  of  kindling,  and  that  he 
struck  deceased  with  a  hatchet."  If  it  be 
conceded  that  tbe  statement  made  by  the 
defendant  was  a  confession,  tested  by  the 
former  rulings  of  this  court,  a  sufficient 
predicate  was  laid  for  the  admission  of  the 
confession.  Thayer's  Case,  supra;  Stevens' 
Case,  138  Ala.  71,  35  South.  122. 

The  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  sixteenth,  twenty-fourth, 
and  twenty-fifth  grounds  in  tbe  assignment 
of  errors  relate  to  the  same  subject-matter, 
and  may  be  disposed  of  together.  If  It 
should  be  conceded  that  the  facts  which  the 
defendant,  by  the  questions  propounded  to 
witnesses  Leonard  and  Gray,  attempted  to 
bring  out,  would  have  been  competent  If 
they  had  existed  prior  to  or  contempora- 
neously with  the  making  of  the  statement 
by  the  defendant,  such  prior  or  contempora- 
neous existence  must  have  been  shown  in 
order  to  put  the  conrt  In  error  In  sustain- 
ing tbe  objections  to  the  questions.  So  far 
as  the  record  shows,  the  statement  testifled 
to  was  made  before  any  of  tbe  matters  in- 
quired about  occurred.  Dodson's  Case,  86 
Ala.  60,  6  South.  4SS. 

The  defendant's  character  for  honesty  was 
not  In  issue,  and  the  court  properly  sustain- 
ed tbe  solidtor's  objection  to  the  interroga- 
tory calling  for  such  evidence.  Davenport's 
Case,  85  Ala.  336,  6  South.  1S2;  Funder- 
berg's  Case,  100  Ala.  86,  14  South.  877; 
Walker's  Case.  91  Ala.  76,  9  South.  87. 

The  character  of  tbe  defendant's  parents 
was  not  In  any  respect  involved  In  the 
Issues  In  this  case,  and,  whether  good  or  bad, 
was  not  a  proper  subject  of  inquiry.  Objec- 
tions to  the  interrogatories  calling  for  such 
evidence  were  properly  sustained  by  the  trial 
court  Koch's  Case,  115  Ala.  99,  22  South. 
471. 

Tbe  only  phase  of  the  deceased's  character 
which  was  In  Issue  was  that  pertaining  to 
peace  and  quietude.  The  defendant  offered 
testimony  tending  to  show  that  the  deceas- 
ed's character  for  peace  and  quietude  was 
not  good,  but  that  when  drinking,  he  was  a 
turbulent,  quarrelsome,  and  dangerous  man. 
The  fact  If  It  was  a  fact  that  deceased 
claimed  to  have  been  robbed,  would  have  bad 
no  tendency  to  prove  that  he  was  not  a  per- 
son who  maintained  a  good  character  for 
peace  and  quietude.  Hence,  questions  ask- 
ed state's  witnesses  Houston  and  Crowford 
by  defendant  were  Improper,  and  the  court 
correctly  sustained  the  objections  made  to 
them. 

There  Is  no  merit  In  tbe  exception  reserv- 
ed to  the  action  of  the  court  in  declining 
to  exclude  from  the  Jury  the  statement  of 
the  solicitor,  made  In  his  argument  to  the 
Jury,  with  reference  to  the  showings  made 
by  the  defendant  as  to  absent  witnesses, 
« 
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which  sbowliigB  wen  ofFered  In  evidence. 
The  statement  made  was  In  keeping  with  the 
legal  effect  of  such  showings.  Certain 
witnesses  for  defendant  were  absent  The 
defendant's  connsel  wrote  out  showings  of 
what  the  evidence  of  sncb  witnesses  would 
be  if  they  were  present.  The  solicitor  ad- 
mitted the  showings  with  objections  to  cer- 
tain parts  of  them.  The  parts  objected  to 
were  indicated  by  brackets,  nnie  deposi- 
tions of  certain  witnesses  were  taken  by  the 
defendant,  and  to  certain  parts  of  the  dep- 
ositions the  solicitor  objected,  and  those 
parts  were  Indicated  by  brackets  being  mark- 
ed around  them.  The  court  sustained  the 
objections  made  to  the  showings  and  deposi- 
tions, and  the  parts  not  objected  to  were  read 
to  the  Jnry  as  evidence.  The  defendant  in- 
sisted that  the  Jnry  should  be  allowed  to 
carry  the  showings  and  the  depositions  with 
them,  and  have  them  during  their  consider- 
ation of  the  case.  Upon  objection  being 
made  by  the  solicitor,  the  court  declined  to 
allow  the  showings  and  depositions  to  be 
carried  out  by  the  Jury.  The  bill  of  excep- 
tions shows  that  the  portions  of  the  showings 
and  depositions  which  were  not  ruled  out 
were  read  to  the  Jury  as  evidence.  By  this 
method  defendant  received  full  benefit  of 
such  evidence.  If  the  showings  and  deposi- 
tions had  been  carried  out  by  the  Jnry,  they 
would  not  only  have  had  the  legal  evidence 
embraced  in  them,  but  also  that  which  the 
court  declared  was  illegal.  Section  1834  of  the 
Code  of  1896  provides  that  depositions  taken  in 
accordance  with  the  sections  preceding  that 
section,  relating  to  the  taking  of  depositions 
of  witnesses,  may  be  read  in  evidence  so  far 
as  the  same  are  pertinent  to  the  issue.  Sec- 
tion 1834  relates  to  depositions  taken  in 
civil  cases.  Section  B292  of  the  Code  of 
1896  provides  that  depositions  taken  in  crimi- 
nal cases  are  governed  by  the  same  rules 
that  are  applicable  to  depositions  taken  in 
civil  cases  at  law.  It  further  provides  that 
no  deposition  can  be  read  In  evidence  on 
the  trial  if  it  appears  that  the  witness  Is 
alive  and  able  to  attend  court  and  within 
the  Jurisdiction  of  the  court  From  the 
langruage  of  the  two  statutes  it  would  seem 
that  it  was  not  contemplated  by  the  law- 
making body  that  depositions  are  to  be  taken 
by  the  Jury  to  their  room  and  used  by  them 
in  their  deliberations,  but  that  they  are  to 
be  read,  and  the  evidence  of  witnesses  taken 
by  depositions  shall  thereby  be  put  upon  the 
same  footing  as  the  evidence  of  witnesses 
examined  ore  tenus,  no  higher  and  no  lower. 
We  cannot  construe  the  language  of  the 
statutes  so  as  to  make  it  a  matter  of  right 
on  the  part  of  the  defendant  to  have  the 
Jury  take  the  written  depositions  with  them 
for  use  In  their  deliberations  upon  the  case, 
without  doing  violence  to  that  language.  It 
is,  at  most  a  matter  of  discretion  with  the 
court  as  to  whether  the  depositions  should 
be  carried  out  by  the  Jury.  "A  deposition 
which  baa   been  read  in    evld^ce  may  be 


given  to  the  Jnry  when  they  retire  to  make 
up  the  verdict  tf  It  contains  no  Inadmlmlble 
testimony,  or  If  the  Inadmissible  testimony 
Is  eliminated  therefrom."  6  Ency.  PL  & 
Prac.  p.  586,  J  24.  In  New  Hampshire  It 
has  been  held  that  "where  a  deposition  Is 
In  part  incompetent  It  cannot  be  passed  to 
the  Jury."  Smith  v.  Nashua,  eta.,  R.  Co.,  27 
N.  H.  100,  69  Am.  Dec.  364;  Shnte  v.  Robin- 
son, 41  N.  H.  308.  There  was  no  error,  un- 
der the  facts  In  this  case.  In  the  mllngs  of 
the  court  with  respect  to  the  showings  and 
depositions. 

When  an  indictment  alleges  the  means  by 
which  a  homicide  was  committed  in  the  al- 
ternative, each  alternative  averment  must 
be  construed  as  a  separate  count  Tbomas' 
Case,  111  Ala.  61.  20  South.  617 ;  King's  Case. 
137  Ala.  47.  84  South.  683.  The  first  count 
in  the  indictment  in  this  case,  then,  charges 
that  the  killing  was  effected  by  the  defendant 
hitting  the  deceased  with  a  hatchet  the  sec- 
ond by  striking  him  with  a  hatchet  while  the 
third  count  alleges  that  the  killing  was  done 
with  some  blubt  instrument  to  the  grand  Jury 
unknown.  This  mode  of  pleading  is  express- 
ly allowed  by  statute.  Sections  4806,  4811, 
Code  1896;  James'  Case,  IIS  Ala.  83.  22 
South.  565 ;  King's  Case,  supra.  If  the  only 
averment  ia  the  indictment  as  to  the  means 
or  Instrument  with  which  the  killing  was 
done  had  been  that  it  was  unknown  to  the 
grand  Jury,  and  the  proof  had  shown  that  the 
means  were  known  to  the  grand  Jury  from 
the  evidence  that  was  submitted  to  them, 
this  state  of  the  case  would  present  a  vari- 
ance between  averment  and  proof,  which 
would  have  warranted  the  court  In  giving 
charges  like  those  numbered  1  and  2  asked 
by  defendant  and  which  were  refused,  but 
not  charge  nimibered  3.  But  imder  an  in- 
dictment like  the  one  here,  and  where  the 
proof  shows  the  killing  was  done  with  a 
hatchet  the  instrument  alleged  in  two  of  the 
counts,  the  principle  invoked  by  the  charges 
numbered  1  and  2,  respectively,  has  no  appli- 
cation, unless  limited  to  the  count  contain- 
ing the  averment  that  the  means  were  un- 
known. There  was  no  error  in  refusing  char- 
ges 1.  2,  and  &  Dorsey's  Case,  134  Ala.  653. 
33  South.  350;  James'  Case,  supra;  Davall 
and  Felham's  Case,  63  Ala.  18;  Terry's  Case. 
118  Ala.  79,  23  South.  77& 

Consideration  of  charge  numbered  S  la 
made  unnecessary  by  the  verdict  of  the  jury. 
Refused  charges  4  and  6  clearly  invade  the 
province  of  the  Jury,  and  the  coort  properly 
refused  them.  Bell's  Case  (Ala.)  37  South. 
281. 

Charge  12  requested  by  the  defendant  has 
been  repeatedly  condemned  by  this  court 
Avery's  Case,  124  Ala.  20, 27  South.  605 ;  Caw- 
ley's  Case,  133  Ala.  128,  32  South.  227;  BeU's 
Case  (Ala.)  37  South.  281. 

The  indictment  is  in  Code  form  and  em- 
braces all  of  the  degrees  of  homicide,  and 
the  defendant  under  it  might  have  been  con- 
victed of  manslaughter  if  the  Jury  had  con- 
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eluded  that  the  eTldenoe  warranted  a  convic- 
tion for  that  offense.  Hence  the  court  was 
correct  in  refusing  charge  numbered  16.  Sto- 
ball's  Case,  lie  Ala.  464^  23  South.  162; 
Thompsou's  Case.  181  Ala.  18,  31  South. 
725 ;  LitUeton'a  Case,  128  Ala.  31.  29  South. 
880. 

One  of  the  indispensable  elements  of  self- 
defense  is  freedom  from  fault,  and  the  law 
admits  of  no  quallflcatlon  of  the  requirement. 
Charges  containing  the  expression  "reason- 
ably without  fault  in  bringing  on  the  diffl- 
culty"  are  erroneous,  and  are  properly  re- 
fused. Refused  charges  19  and  20  in  the 
series  of  charges  asked  by  the  defendant 
are  of  the  character  above  named,  and  the 
court  committed  no  error  in  refusing  them. 
McQueen's  Case,  108  Ala.  12,  16  South.  824; 
Johnson's  Case,  102  Ala.  1,  16  South.  99; 
Howard's  Case,  110  Ala.  92,  20  South.  866; 
Crawford's  Case,  112  Ala.  1,  21  South.  214. 

Charge  17  requested  by  the  defendant 
failed  to  set  forth  the  constituents  of  self- 
defense,  and  for  this  reason,  if  for  no  other, 
was  properly  refused.  Miller's  Case,  107 
Ala.  40,  19  South.  87 ;  Mann's  Case,  134  Ala. 
1,  32  South.  704. 

For  the  error  pointed  out,  the  Judgment  of 
conviction  is  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

McCIiBLLAN,  0.  7.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 


WOODSTOCK  IRON  WORKS  v.  STOCK- 
DALE}. 
(Supreme  Court  of  Alabama.    May  30,  1906.) 

1.  Watkb  Coxmsxs— Divkbsior— Damaqks— 
Pbozivatk  Result. 

In  an  action  for  diversion  of  the  water  of 
a  stream,  plaintiff  was  not  entitled  to  recover 
damages  caused  by  the  sickness  of  his  wife,  re- 
sulting from  the  use  of  certain  well  water  made 
necessary  by  such  alleged  diversion ;  such  sick- 
ness not  bemg  the  prmdmate  result  of  defend- 
ant's act. 

2.  Saicb— Mkntai.  SmrncBiNO. 

In  an  action  for  damages  caused  by  the 
diversion  of  water  from  a  stream,  plaintiff  was 
not  entitled  to  recover  for  piental  distress  caus- 
ed by  sympathjr  for  his  wife's  suffering  from 
a  sickness  alleged  to  have  resulted  from  the 
use  of  other  water,  made  necessary  by  the  di- 
version of  the  water  in  qnestiou. 

[Ed.  Note. — For  cases  in  point,  see  voL   15, 
Cent.  Dig.  Damages, -fg  257,  259.] 

8.  PiXADiRo—DEnonvB  Counr— Rkudt— 
Dekttbbeb. 

Where  a  part  of  a  count  was  defective,  but 
the  defective  matter  could  be  stricken  out  and 
leave  a  good  cause  of  action,  defendant's  remedy 
wss  by  motion  to  strike,  objection  to  the  evi- 
dence, or  by  request  for  instructions  to  the  Jury, 
and  not  by  demurrer. 
4.  Xbiaii — BviMMOB — Objecttokts. 

Wliere  one  of  the  counts  of  the  ctHnplaiat 
alleged  that  defendant's  diversion  of  the  water 
in  question  affected  the  healthfalness  of  plain- 
tiff's premises,  a  general  objection  to  a  ques- 
tion asked  of  plaintiff  as  to  whether  Us  wife 
iras  sick  during  the  period  in  question,  and,  if 


•Ok  what  was  his  opinion  as  a  physician  as  to 
the  cause  of  the  sicknesik  and  whether  he  suf- 
fered mental  anxiety  on  that  account,  was  prop- 
erly overruled ;  that  part  of  the  tjuestion  as  to 
the  cause  of  bis  wife's  sickness  being  admissible. 
5.  Appeai— Pleading— MoTiOH  to  Stjuk»— 
Review. 
The  refusal  of  the  trial  court  to  sustain  a 
motion  to  strike  an  allegation  of  nonrecoverable 
damage  from  the  oomplaint  will  not  be  reversed 
on  appeal. 

Appeal  from  City  Court  of  Talladega;  O. 
E^  Miller,  Judge. 

Actton  by  J.  L.  Stodcdale  against  the 
Woodstock  Iron  Works  to  tecover  damages 
for  the  diversion  of  water  from  a  stream 
running  through  plaintUTs  premises.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals..  Affirmed. 

The  complaint  contained  several  counts, 
averring  in  substance  the  ownership  of  cer- 
tain lands,  by  plaintifl,  through  which  Dry 
creek  ran  for  a  long  distance,  and  the  dam- 
ming up  and  diversion  of  the  stream  by 
defendant,  causing  it  to  flow  out  of  its 
natural  channel  at  a  point  above  the  land 
thereby  injuring  plalntUT's  land  and  affect- 
ing the  healthfuhiess  of  plaintUTs  pr^nises. 
Count  1  contained  the  following  averment: 
"Plaintifl  suflered  great  inconvenience,  an- 
noyance, and  damage  In  a  large  sum,  to  wit, 
$1,000,  by  said  diversion  by  the  defendant  of 
the  said  waters  of  said  stream,  in  this:  that 
plaintiff's  only  source  of  water  supply,  other 
than  Dry  creek,  was  a  well,  which  only  af- 
forded sufficient  water  for  drinking  purposes 
for  plaintiff's  own  family,  and  by  being  forced 
to  use  said  well  for  all  purposes  the  same  be- 
came and  was  rendered  muddy,  impure,  and  dis- 
agreeable to  drink,  causing  sidcness  of  plain- 
tiff's wife  and  mental  suffering  to  plaintiff, 
all  to  plaintifrs  Injury  and  damage."  The 
defendant  moved  to  strike  this  portion  of 
the  count  on  the  ground  that  the  damages 
sought  to  be  recovered  are  too  remote  and 
speculative  and  are  not  the  proximate  result 
of  the  wrongs  complained  of  as  done  by 
defendant.  The  court  overruled  the  mo- 
tion and  defendant  excepted.  Two  witnesses 
were  examined  in  behalf  of  the  plaintifl, 
and  their  testimony  tended  to  prove  the 
averments  of  the  complaint  On  the  ex- 
amination of  the  plaintiff  as  a  witness  in 
his  own  behalf,  his  counsel  asked  him  the 
following  question:  "Was  your  wife  sick 
during  this  summer  or  fall ;  and,  If  so,  what, 
in  your  opinion  as  a  physician,  caused  this 
sickness;  and  did  you  suffer  any  mental 
anxiety  on  this  account?"  To  this  question 
the  defendant  objected  on  the  following 
grounds:  "(1)  Irrelevant,  illegal,  and  im- 
material. (2)  Plaintiff  cannot  recover  dam- 
ages in  this  action  for  mental  sufferings  or 
for  his  wife's  sickness.  (3)  The  fact  that 
his  wife  drank  muddy  water  and  became 
sick,  and  he  suffered  mental  anguish  in  the 
manner  testified  to,  does  not  show  any  li- 
ability for  such  sickness  on  the  part  of  the 
defendant"    The   court  overruled   the   ob- 


Digitized  by  V^jOOQ  IC 


836 


89  SOUTHBBN  RBPOBTEB. 


(Ala. 


JecUon,  and  the  defendant  excepted.  The 
defendant  Introduced  eight  witnesses,  whose 
testimony  tended  to  show  that  the  defendant 
danuned  np  two  of  nine  prongs  of  Dry  cree& ; 
that  the  effect  of  the  dam  was  not  apprecl- 
able^  and  did  not  cause  the  water  to  flow 
less  freely  through  plaintUTs  premises,  and 
did  not  injure  him.  The  court,  sitting  as 
a  Jury,  rendered  Judgment  in  favor  of  the 
plaintiff  for  $50,  to  which  Judgment  the  de- 
fendant excepted. 

E^nox,  Dixon,  &  Burr,  fOr  appellant  H. 
L.  McEIderry,  for  appellee. 

ANDBBSON,  J.  "The  role  la  general 
that  a  person  Is  not  to  be  held  responsible 
In  damages  for  the  remote  conaeauences  of 
Ms  act,  or,  Indeed,  for  any  but  those  which 
are  proximate  and  natural."  8  Am.  &  Eng. 
Ency.  Law,  661.  We  think  that  so  much 
of  the  complaint  as  claims  damages  tor  the 
reduction  of  the  supply  of  well  water,  and 
the  results  therefrom,  including  his  wife's 
sickness,  was  due  to  the  plaintiff's  act  in 
using  the  well,  and  not  the  proximate  re- 
sult of  any  wrong  of  the  defendant,  and  the 
motion  to  strike  this  claim  from  the  com- 
plaint might  well  hare  been  sustained. 

Under  no  theory  could  the  plaintiff  re- 
cover for  the  mental  suffering  of  himself 
caused  by  the  sickness  and  suffering  of  bis 
wife,  as  the  right  to  recovw  for  mental  suf- 
fering resulting  from  bodily  injuries  Is  le- 
■tricted  to  the  person  who  has  received  the 
bodily  hurt  Mental  distress,  caused  by  sym- 
pathy for  another's  suffering,  la  not  a  re- 
coverable element  of  damage.  A  parent  can- 
not recover  for  mental  distress  and  anxiety 
on  account  of  physical  injury  sustained  by  a 
child,  nor  can  a  parent  recover  damages  for 
anxiety  for  the  safety  of  his  or  her  child,  placed 
in  peril  by  negligence  of  another.  Similarly 
It  has  been  held  that  a  husband's  mental  suf- 
fering, caused  by  his  wife's  condition,  cannot 
be  shown  to  increase  the  amount  of  damages. 
8  Am.  &  Eng.  Ency.  Law,  604;  Hyatt  v. 
Adams,  16  Mich.  180;  Wyman  v.  Leavitt 
86  Am.  Rep.  303. 

Where  the  averments  of  a  part  of  a  count 
are  defective,  but  which  could  be  stridden 
out  and  still  leave  a  good  cause  of  action, 
the  proper  way  to  meet  the  defect  is  by  mo- 
tion to  strike,  objection  to  the  evidence,  or 
by  requests  for  instructions  to  the  Jury. 
Tillls  V.  Smith,  108  Ala.  264,  19  South.  874 ; 
Cole  V.  Tuck,  108  Ala.  227,  19  South.  377; 
L.  &  N.  R.  B.  Co.  V.  Hall,  91  Ala.  118.  8 
South.  871,  24  Am.  St  Rep.  863;  O.  &  W. 
R.  R.  Co.  V.  Bridges,  86  Ala.  448,  6  South. 
864,  11  Am.  St  Bep.  S8;  Copeland  v.  Cun- 
ningham, 63  Ala.  894.  Hence  there  was  no 
error  on  the  part  of  the  trial  court  In  over- 
ruling the   demurrer. 

The  objection  to  the  question  to  the  plain- 
tiff, "Was  yotur  wife  sick  during  the  summer 
or  fall ;  and,  if  so,  what  In  your  opinion  as 
a  physician,  caused  this  sickness:  and  did 


you  suffer  any  mental  anxiety  on  this  ac- 
count?" waa  prop«ly  overruled.  One  of  the 
amended  counts  contained  an  averment  that 
the  diversion  of  the  water  affected  the 
healthfulness  of  plaintiff's  premises,  and 
it  was  competent  for  him  to  testis  as  an 
expert  what  caused  bis  wife's  sidcness,  but 
not  that  he  suffered  mental  anxiety  on  this 
account  The  objection,  however,  was  to  the 
whole  question,  and  not  to  the  part  that 
was  illegal;  and  this  court  has  often  held 
that  such,  an  objection  should  be  overruled, 
unless  all  of  the  question  was  illegal.  The 
motion  to  exclude  the  answer  was  also  di- 
rected to  all  of  it  not  the  Illegal  part,  and 
was  properly  overruled. 

We  are  not  prepared  to  say  that  the  trial 
Judge  erred  in  the  general  conclusion  reach- 
ed on  the  facts.  It  Is  true  a  majority  of  the 
witnesses  testified  that  as  much  water  dash- 
ed over  the  dam  while  the  pump  was  in  ac- 
tion as  when  it  waa  not  running.  This 
may  be  true;  yet  whatever  water  that  was 
pumped  out  was  div^ted  from  the  natural 
course,  and  the  supply  that  would  flow  in 
the  direction  of  plaintiff's  land  was  lessKied 
to  that  ext^it 

We  now  come  to  a  consideration  of  the 
court's  refusal  to  sustain  the  motion  to  strike 
the  nonrecoverable  damage  from  the  com- 
plaint It  has  been  repeatedly  held  by  this 
court  that  the  refusal  of  the  court  to  sus- 
tain a  motion  to  strike  nonrecoverable  dam- 
age from  the  complaint  will  not  be  reversed 
on  appeal.  Marx  v.  Miller,  134  Ala.  347,  82 
South.  765;  Columbus  &  Western  B.  R.  Go. 
V.  Bridges,  86  Ala.  448,'  5  South.  864,  11  Am. 
St  Bep.  68;  Goldsmith  ▼.  Pickard.  27  Ala. 
142. 

Affirmed. 

McCLELLAN.  a  X,  and  TYSON  and 
SIMPSON,  JX,  concur. 


ETOWAH  MIN.  CO.  et  al.  v.  WILLS  VAL- 

LEY  MIN.  &  MFG.  CO. 
(Supreme  Court  of  Alabama.    June  8,  1905i.^ 

Mines  and  MiNiNa  —  Leases  —  BovAm  — 
Liens— Bnfobcembnt  in  Equity. 

Where  a  mining  lessee  covenanted  to  i>ay  a 
royalty  to  complainant  on  all  ore  mined,  but  no 
lien  was  reserved  in  the  lease  to  secure  such 
royalty,  and  none  was  given  b;  law.  complain- 
ant was  not  entitled  to  maintain  a  bill  in  equity 
to  declare  and  enforce  a  prior  lien  for  royalties 
unpaid  botti  by  the  leasee,  and  its  assignee  for 
the  benefit  of  creditors  on  the  lessee's  proi)erty 
in  the  hands  of  such  assignee,  but  waa  only 
entitled  to  recover  such  royalties  at  law. 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Disque,  Judga 

"To  be  ofBcially  reported." 

Action  by  the  Wills  Valley  Mining  &  Manu- 
facturing Company  against  the  Etowah  Min^ 
ing  Company  and  others.  From  a  decree  in 
favor  of  complainant  defendants  appeaL  B» 
versed- 


CulU  tc  Martin,  for  appellanta. 
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SIMPSON,  J.  In  this  case  It  appears  that 
the  appellee  (complainant)  leased  a  certain 
Iron  mine  to  the  appellant  (respondent)  Eto- 
wah Mining  (>>nipany,  "rmder  which  lease 
said  Etowah  Company  had  the  right  to  take 
from  said  mine  Iron  ore,  and  In  which  It  was 
agreed  that  royalty  should  be  paid  for  all  ore 
thus  taken";  that  subsequently,  and  during 
the  existence  of  said  lease,  said  Etowah  Com- 
pany made  a  general  assignment  for  the  bene- 
fit of  Its  creditors,  by  which  said  lease,  with 
other  property,  was  transferred  to  said  W. 
M.  Nlzon  as  trustee,  who  was  authorized  to 
continne  the  operation  of  the  mines  and  pay 
the  royalty  as  provided  by  the  lease.  Said 
Nixon,  as  trustee,  operated  said  mines  until 
March  14,  1891,  and  his  trust  terminated 
January  1,  1886.  It  is  claimed  that  the 
royalty  due  has  never  been  paid,  either  by 
Nixon,  trustee,  or  the  Etowah  Company.  The 
prayer  of  the  bill  Is  that  a' prior  lien  be  de- 
clared in  favor  of  complainant  on  certain 
property  of  the  Etowah  Company,  which  is 
a  domestic  corporation,  but  Its  ofiScers  have 
been  out  of  the  state  for  several  yean,  The 
appeal  Is  from  the  decree  of  the  city  court 
sitting  In  equity,  ov«mllng  the  demnrroa  to 
the  bill  and  a  motion  to  dismiss  for  want  of 
equity. 

Referring  to  the  point,  made  by  the  learn- 
ed Judge  In  his  opinion,  regarding  the  right 
of  a  party  to  proceed  against  the  trust  estate 
to  recover  for  services  rendered  to  or  debts 
incurred  by  the  trustee,  the  case  of  Coop- 
wood  T.  Wallace,  12  Ala.  790,  decided  that 
where  an  attorney  had  rendered  services  to 
an  estate  at  the  Instance  of  the  administrator, 
and  one  administrator  had  moved  from  the 
state  and  the  other  become  Insolvent,  neither 
having  made  any  charge  against  the  estate, 
the  attorney  could  proceed  at  once  against 
the  estate,  without  previously  suing  the  ad- 
ministrators. This  case  came  under  review 
at  a  subsequent  term  of  this  court,  and  In  an 
able  opinion,  going  back  t»  the  leading  opin- 
ion delivered  by  Lord  Chancellor  Eldon,  and 
showing  that,  even  where  the  expenses  in 
question  were  provided  for  In  the  deed  of 
trust,  the  treat  wel^t  of  authority,  was 
against  the  principle  laid  down  In  £hat  case, 
the  court  distinctly  overruled  It,  saying: 
"To  hold  that  persons  employed  by  an  ad- 
ministrator or  trustee  may,  if  such  trus- 
tee Is  Insolvent,  proceed  at  once  In  equity 
to  recover  their  fees  out  of  the  trust  fund 
or  estate,  although  such  fees  may  not  have 
been  allowed  the  trustee  in  the  settle- 
ment, would  he  moat  mlAsblevous  in  Its  tend- 
ency, as  Involving  estates  In  much  embarrass- 
moit  and  cost"  Jones  v.  Dawson,  19  Ala. 
672,  678.  This  case  was  quoted  with  ap- 
proval by  this  court  in  the  case  of  Klrkman, 
Abemathy  A  Hannah  v.  Benbam,  28  Ala.  601, 
606.  And,  following  these,  this  court  decided 
that  one  who  has  rendered  services  to  an  es- 
tate at  the  Instance  of  the  administrator  can- 
not Bobject  the  estate  to  the  payment  of  hla 
claim  after  the  administration  has  been  cloa- 
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ed.  Lyon  v.  Hays,  80  Ala.  430.  The  court 
subsequently,  while  reaffirming  the  last  three 
cited  cases  and  holding  that  a  wife's  separate 
estate  cannot  be  subjected  In  equity  for  serv- 
ices rendered  to  him  under  contract  with  her 
husband,  goes  on  to  state  that  "a  majority  of 
the  court  doubt  the  correctness  of  Jones  v. 
Dawson,  so  far  as  it  overrules  or  conflicts 
with  any  point  actually  decided  in  Coopwood 
V.  Wallace.  •  •  •  They  incline  to  the 
opinion  that  when  an  administrator,  who  Is 
required  by  law  to  see  that  reasonable  dili- 
gence is  used  for  the  collection  of  money  due 
the  estate.  In  the  proper  performance  of  that 
duty  selects  an  attorney  to  collect  It,  and  Is 
not  indebted  to  the  estate  and  is  insolvent, 
and  has  not  charged  the  estate  with  the  feet 
or  compensation  due  the  attorney,  a  case  is 
presented  which,  perhaps,  may  be  distinguish- 
ed from  that  which  was  presented  in  Jones 
V.  Dawson,  Klrkman  v.  Benham,  Lyon  v. 
Hays,  or  here."  Mulball  ▼.  Williams,  82 
Ala.  489.  In  a  subsequent  case,  where  the 
executrix  had  power  to  carry  on  and  manage 
a  farm,  which.  It  was  contended,  gave  her  the 
incidental  power  to  make  debts  against  It, 
the  court  held  that  <Hie  rendering  services  to 
a  trust  estate  at  the  Instance  of  the  trustee 
cannot,  after  suit  against  the  trustee,  follow- 
ed by  Judgment  and  return  of  no  property 
found,  proceed  in  equity  against  the  trust 
estate.  The  court  specially  r^ers  to  the  cases 
of  Coopwood  V.  Wallace,  and  Jones  v.  Daw- 
son, and  doubts  the  former  adheres  to  the 
latter.  Wade  v.  Pope,  44  Ala.  690,  694,  696. 
See,  also,  Steele  v.  Steele,  64  Ala.  488,  88  Am. 
Bep.  15.' 

On  April  8,  187S,  the  Legislature  under- 
took to  regrulate  this  matter  by  the  act  which 
appears  in  the  Code  of  1876  as  section  8747. 
And  Chief  Justice  Brlckell  declares  that  pre- 
vious to  that  statute  "repeated  adjudications 
of  this  court  had  settled  beyond  further  con- 
troversy that  a  trustee,  In  the  absence  of  ex- 
press power  conferred  by  the  instrument 
creating  the  trust,  could  not  by  his  contracts 
or  engagements  impose  a  liability  on  the  trust 
estate" ;  and  he  treats  the  Coopwood  v.  Wal- 
lace case  as  an  exception  to  the  rule,  seem- 
ingly because  in  that  case  the  services  of  the 
attorney  had  brought  the  assets  Into  the  es- 
tate. Askew  V.  Myrick,  54  Ala.  80,  81.  That 
act  provided  for  a  suit  against  the  adminis- 
trator, but  "to  be  levied  and  satisfied  out  of 
the  trust  property,"  or,  in  case  the  chancery 
court  had  taken  Jurisdiction  of  the  estate, 
by  a  petition  in  that  court  Code  1876, 
${  3747,  3748.  And  this  court  speaking 
ttirough  Judge  Stone,  referred  to  this  act 
as  allowing  the  claim  out  of  the  trust  estate 
"to  the  extent  such  trust  estate  was  Indebted 
to"  the  trustee.  Munden  v.  Bailey,  70  Ala. 
65,  74.  And  in  a  subsequent  case  Chief  Jus- 
tice Brlckell,  speaking  for  the  court,  decided 
that,  if  a  trustee  "make  a  contract  which  is 
beneficial  to  the  estate,  the  creditor  •  • 
*  has  no  equity  to  charge  the  estate,  unless 
i  he  is  insolvent  which  must  be  shown  by  the 
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exbauBtlon  of  legal  remedies  asalnst  him,  and 
tbe  estate  la  Indebted  to  him,"  In  which  case 
the  court  subrogates  the  creditor  to  the  right 
of  tbe  trustee.  Blackshear  v.  Burke,  74  Ala. 
239,  24a  The  statnte  In  its  present  form 
authorizes  the  proceeding  In  chancery  against 
the  trustee  or  his  successor  In  trust,  and  the 
allowance  Is  specified  as  "for  the  payment  tor 
necessary  services  rendered  to  him,  or  for 
necessary  repairs  in  and  upon  tbe  estate,  or 
for  necessaries  fmmlshed  to  him,  if  he  be  or 
become  Insolyent  without  making  payment, 
and  has  not  charged  the  estate  with,  and  ob- 
tained credit  for  such  seryices,  repairs,  or 
necessaries."  Code  1806,  H  4183,  4184.  In 
the  latest  deliverance  of  this  court  on  this 
subject  the  court  says:  "There  can  be  no 
doubt  that  the  case  of  Coopwood  v.  Wallace 
has  been  practically  repudiated  and  complete- 
ly overwhelmed  by  many  subsequent  cases 
affirming  the  general  rule,  of  which  Steele 
V.  Steele  may  be  taken  as  an  example,  and 
confirmed  by  statnte  (Code  1896,  {  4183), 
providing  for  the  particular  cases  in  which, 
and  the  conditions  upon  which,  trust  estates 
may  be  liable,  •  •  •  which  must  be  con- 
sidered as  excluding  all  other  cases."  Tay- 
lor V.  Crook,  136  Ala.  8S4^  876,  84  South.  005, 
06  Am.  St  R^.  26. 

In  the  case  at  bar  the  character  of  the  claim 
does  not  come  within  those  provided  for  by 
tbe  statnte,  nor*  do  the  allegations  of  the  bill 
comply  with  statutory  requirements.  The 
trustee  could  not  fix  a  liability  on  the  trust 
estate  for  the  amoimt  due  for  taking  ore.  The 
authority  conferred  upon  him  by  the  deed  of 
trust  was  "to  protect  the  leases  and  contracts 
from  lapses  and  forfeitures  by  payment  or 
securing  the  minimum  royalty  required,"  and 
for  this  purpose  he  was  authorized  to  use 
funds  from  sales,  and  to  pledge  or  hypothe- 
cate the  property.  If  during  the  progress  of 
the  trusteeship  there  had  been  a  danger  of 
forfeiture,  the  trustee  might  have  been  forced 
to  protect  the  property  from  forfeiture;  but 
this  is  not  that  case.  This  provision  seems  to 
have  been  to  provide  for  a  necessity  which 
might  have  arisen  If  the  mines  had  not  been 
worked  at  all.  According  to  the  lease  the 
Etowah  Company  was  under  obligation  to 
pay  royalty  to  the  complainant  on  all  ore 
mined.  While  said  company  might  transfer 
tbe  right  to  mine  the  ore  to  a  trustee,  yet  It 
could  not  relieve  Itself  from  the  obligation 
to  pay  the  royalty  without  the  consent  of 
the  appellant  So  that  the  original  contract- 
or never  ceased  to  be  liable  to  the  complain- 
ant and  said  complainant  conld  have  ac- 
-quiesced  In  the  assignment  and  demanded  his 
money  of  the  trustee,  or  refused  to  have  look- 
ed to  the  trustee  and  demanded  his  money  of 
the  original  contracting  party.  This  being 
tbe  case,  the  remedy  in  either  case  was  by 
a  simple  action  at  law.  No  Hen  was  reserv- 
ed in  the  lease  contract,  and  none  Is  given  by 
law.  Hence  there  was  no  occasion  nor  ex- 
cuse for  a  resort  to  a  court  of  equity.  Tbe 
Judgment  of  the  court  is  reversed,  and  a  de- 


cree will  be  here  entered,  dismissing  the  bill 
for  want  of  equity. 
Reversed  and  rendered. 

McGLEIiLAN.  0.  3.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


BIBMINOHAM  BY.,  LIGHT  &  POWBJB  OO. 

V.  BUTLEDOE. 

(Supreme  Court  of  Alabama.    I>ec.  21,  1004.) 

1.  Cabbiebs— Collision— iNjxrBT  vo  Fassbn- 

GEB— EVIDBRCB. 

Under  a  complaint  ascribing  plaintllTs  in- 
Jnriea  to  the  wanton  negligence  of  defendant's 
employ&9  in  charge  of  a  street  car  on  which 
plaintiff  was  a  passenger,  and  alleging  that  mch 
negligence  consisted  in  their  cansing  a  car  to- 
cross  a  railroad  crossing  without  stopping, 
knowing  that  a  train  was  approaching  and  that 
there  would  probably  be  a  collision,  etc.,  evi- 
dence that  tbe  street  car  was  at  the  time  crowd- 
ed with  passengers,  and  "that  there  were  many 
people  on  the  car,"  was  admissible  as  Bupportin^ 
the  alleged  probability  and  defendant's  ap- 
preciation that  passengers  would  be  injnred  By 
the  collision. 

2.  EVIDENOB— COIfPLAINTB    0»    PAIR. 

In  an  action  for  injuries,  complaints  of 
pain  and  snffering  on  the  part  of  the  person  al- 
lied to  have  been  injured  are  adnusslble  as 
original  evidence  tending  to  prove  the  existence 
of  tbe  condition  or  sensation  complained  of. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20,- 
Cent  Dig.  Evidence,  S  381.] 

8.  Same — Dbmorbtbative  Evidence. 

In  an  action  for  injuries  to  a  passenger,  it 
was  not  error  to  permit  plaintiff  to  walk  as 
best  he  could  before  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  i  683.] 

4.  Witnesses— CBosa-ExAKiNATTON. 

Where,  in  an  actlrai  for  personal  injuries, 
it  appeared  that  defendant's  attorney  had  sent 
witness  (a  physician)  to  examine  plaintiff,  wit- 
ness was  properly  asked  on  cross-examination 
what  defendant's  attorney  said  to  him,  at  the- 
time  he  sent  him  to  see  plaintiff,  for  the  pnrxMse 
of  showing  bias  favorable  to  defendant. 
8.  Evidence — Opinions — Speed  of  Cab. 

In  an  action  for  injuries  to  a  passenger  by 
a  collision  between  a  street  car  and  a  railroad 
train,  an  answer  to  a  question  as  to  the  rate  of 
speed  at  which  the  car  approached  the  rail- 
road crcesing  that  it  would  be  hard  for  the  wit- 
ness to  judge  because  tlte  car  had  Just  started 
and  could  not  have  been  running  very  fast,  was 
properly  stridcen  for  vagueness  and  as  a  con- 
clusion of  fact  from  another  fact 

6.  Trial— DiBEcnoR  or  Vebdict. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger in  a  collision  between  a  street  car  on 
which  he  was  riding  and  a  railroad  train,  the 
jury  could  come  to  but  one  conduaion  on  the 
evidence,  and  that  was  that  plaintiff  was  injured 
throngh  the  negligence  of  defendant's  employes 
in  bringing  the  car  in  collision  with  a  railroad 
engine,  the  court  properly  directed  the  Jury  to 
find  a  verdict  for  plaintiff,  if  they  believed  the 
evidence. 

7.  Appeal— Habuless  Ebbob. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, the  court  properly  gave  the  affirmative 
charge  on  the  case  generally  in  favor  of  plain- 
tiff, the  court's  refusal  to  charge  in  favor  of  de- 
fendant on  one  of  the  counts  of  the  complaint 
averring  simple  negligence  of  the  conductor  of 
the  street  car  on  wliicb  plaintiff  waa  riding,  if 
error,  was  liarmlesa. 
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8.  Dahaobs— Instkuctions. 

In  an  action  for  injurlea,  an  iDStruction 
that  the  jory  were  the  sole  jnagea  of  the  dam- 
ages to  be  awarded  was  pr(^>er;  it  being  as- 
sumed that  they  wonid  loolt  to  the  evidence  of 
the  injury  in  making  their  aaaeaamenta, 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  |  537.] 

9.  Sams— PHTBiciAN'a  Sebtices. 

In  an  action  for  injuries  to  a  passenger,  the 
fact  that  some  items  wliich  made  up  the  total 
of  his  physician's  bill  were  not  recoverable  in  the 
action  fumisbod  do  justification  for  a  request  to 
charge  that  the  jury  were  not  entitled  to  take 
into  consideration  the  doctor's  bill  testified  to  in 
assessing  plaintiff's  damages. 

Appeal  from  City  Court  of  Blrmlngbam; 
W.  W.  Wllkerson,  Judge. 

Action  by  John  E.  Rntledge  against  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Rehearing  denied  June  30,  1905. 

This  Teas  an  action  by  the  appellee  against 
the  appellant  for  damages  for  personal  In- 
Jnrlea  received  while  a  passenger  on  the  de- 
fendant's street  railway  as  the  result  of  a 
collision  between  the  car  on  which  the  plain- 
tiff was  riding  and  a  LoulsriUe  ft  Nashville 
Railroad  train.  The  third  count  of  the  com- 
plaint Is  as  follows :  "The  plaintiff  claims  of 
the  defendant  the  sum  of  $10,000  as  damages, 
for  that  on  and  prior  to  the  25th  day  of  July, 
1901,  the  defendant  was  a  body  corporate,  and 
was  operating  electric  cars  for  the"  carriage 
of  passengers  for  hire  in  Bald  county  and 
state,  and  on,  to  wit,  said  25th  day  of  Julyr 
1901,  plaintiff  was  a  passenger  on  one  of  de- 
fendant's street  cars  going  from  Woodlawn 
to  Birmingham,  there  being  sevwal  passen- 
gers on  said  car ;  and  as  the  car  upon  which 
plaintiff  was  riding  approached  and  reached 
the  point  where  defendant's  railroad  crosses 
the  track  of  the  Louisville  ft  Nashville  Rail- 
road Company,  at  or  near  East  Birmingham, 
the  same  was  not  brought  to  a  stop,  but  pro- 
ceeded across  said  Louisville  &  Nashville 
Railroad,  when  a  freight  train  of  the  Louis- 
ville Railroad  Company,  moving  northward, 
collided  with  the  car  upon  which  the  plaintiff 
was  riding,  turning  the  defendant's  car  over, 
and  the  plaintiff  was  thrown  out  upon  the 
ground,  aud  one  of  the  other  passengers  was 
thrown  with  great  force  against  or  upon  him, 
and  the  plaintiff  sustained  severe  Injuries 
In  his  stomach,  back,  and  testicles,  from  all 
of  which  he  suffered  great  physical  pain  and 
m«DtBl  torture,  and  was  disabled  from  work, 
and  was  put  to  large  expense  in  and  about  his 
cure  in  the  way  of  medicines,  nursing,  and 
medical  attention,  all  to  his  damage  $10,000 
as  aforesaid ;  hence  this  suit  And  the  plain- 
tiff avers  that  his  said  injuries  were  caused 
by  the  wanton  and  reckless  negligence  of  the 
defeodanfs  employes  In  charge  of  said  car 
xtpoa  which  plaintiff  was  a  passenger.  In  caus- 
ing said  car  to  approach  and  cross  said  Louis- 
ville ft  Nashville  Railroad  without  stopping, 
knowing  that  a  Louisville  ft  Nashville  train 


was  approaching  the  defendant's  track,  and 
that  it  would  probably  cross  the  defendant's 
tra<^  without  stoi^ing,  and  knovrlng  that 
there  would  probably  be  a  collision  between 
said  Louisville  ft  Nashville  train  and  the  car 
upon  which  plaintiff  was  a  passenger,  and 
that  the  reasonable  and  probable  result  of 
the  collision  would  be  an  Injury  to  the  pas- 
sengrers  on  defendant's  said  car." 

The  evidence  for  the  plaintiff  tended  to 
show  that  on  November  1,  1901,  the  plaintiff 
was  a  passenger  on  one  of  the  defendant's 
cars  in  the  city  of  Birmingham ;  that  the  car, 
In  passing  through  Birmingham,  had  to  cross 
the  tracks  of  the  Louisville  ft  Nashville  Rail- 
road Company ;  that  the  car  upon  which 
plaintiff  was  riding  ran  Into  or  collided  with 
a  train  of  said  railroad  company;  that  the 
ear  was  turned  over,  throwing  plaintiff  out, 
and  some  one  fell  on  him,  striking  him  In  the 
stomach,  and  he  received  serious  Injuries 
to  his  back,  spine,  legs,  stomach,  and  testicles, 
from  which  he  had  never  recovered,  and 
would  not  likely  recover;  that  for  a  space 
of  60  feet  before  reaching  the  Louisville  ft 
Nashville  tracks  the  way  was  unobstructed, 
and  there  was  nothing  to  prevent  the  motor- 
man  of  the  car  from  seeing  up  and  down  the 
railroad  track ;  and  that  the  motorman  pro- 
ceeded to  cross  the  track  without  stopping, 
although  a  freight  train  was  approaching  at 
the  time,  which  collided  with  the  car.  The 
evidence  for  the  defendant  tended  to  show 
that  the  car  upon  which  plaintiff  was  riding 
approached  within  15  feet  of  the  Louisville 
ft  Nashville  track,  and  stopped;  that  the 
motorman  did  not  see  the  approaching  Louis- 
ville ft  Nashville  train  until  after  he  had 
started  up  the  car,  and  It  was  then  too  late 
to  stop  It  before  being  struck  by  the  train; 
that  the  way  was  unobstructed  for  30  feet; 
that  plaintiff  was  but  slightly  Injured.  On 
the  direct  examination  of  one  Sheets,  a  wit- 
ness for  plaintiff,  he  was  asked  the  following 
question:  "Were  there  other  people  on  the 
car"  at  the  time  of  the  collision?  To  this 
the  defendant  objected,  the  court  overruled 
the  objection,  and  defendant  excepted.  The 
witness  answered:  "Tes,  sir;  there  were  a 
good  many."  On  the  direct  examination  of 
the  witnesses  Burt,  Reinhardt,  Rutledge, 
Hurt,  and  Wyman,  they  were  asked  by  plain- 
tiff whether  they  heard  him  complain  of  be- 
ing Injured  Immediately  after  the  collision, 
to  which  questions  the  defendant  objected, 
the  court  overruled  the  objection,  and  defend- 
ant excepted.  The  witnesses  answered  that 
he  complained  a  good  deal.  On  the  examina- 
tion of  the  plaintiff,  he  was  told  by  bis  coun- 
sel "to  walk  the  best  he  could  before  the 
Jury."  The  defendant  objected,  the  court 
overruled  the  objection,  and  defendant  ex- 
cepted. Plaintiff  then  walked  before  the  jury. 
After  the  plaintiff  had  detailed  the  nature 
and  extent  of  his  injuries,  he  was  asked  the 
following  question:  "What  about  your  sex- 
ual organs?"  and  the  witness  answered,  "I 
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do  not  think  it  Is  any  good  to  me."  Tlie  de- 
fendant objected  to  tills  statement,  the  court 
overruled  the  objection,  and  defendant  except- 
ed. Dr.  Jones,  a  witness  for  defendant,  hav- 
ing testified  that  he  was  directed  by  the  de- 
fendant to  e.^amlne  the  plaintiff  after  the  in- 
juries were  received,  testified  that  his  Injuries 
were  slight,  and  was  asked  on  cross-examina- 
tion to  "state  what  Mr.  Morrow  [the  defend- 
ant's attorney]  said  to  you  at  the  time  he 
sent  you  to  see  plaintiff,"  to  which  the  defend- 
ant objected,  thecourt  overruled  the  objection, 
and  defendant  excepted.  The  witness  an- 
swered, "He  told  me  to  go  there  and  see  Iilfl 
condition — his  true  condition." 

Upon  the  introduction  of  all  the  evidence, 
the  court  gave  the  following  written  charges 
to  the  Jury  at  the  request  of  the  plaintiff,  to 
which  the  defendant  excepted:  "(1)  The 
Jury  are  the  sole  Judges  of  the  damages  to  be 
awarded  in  this  case.  (2)  The  court  charges 
the  Jury  that,  if  they  believe  all  the  evidence 
In  this  case,  they  will  find  a  verdict  for  the 
plaintiff.  (S)  It  is  left  alone  to  the  jury  to 
say  how  much  damages  they  will  give  to  the 
plaintiff  in  this  case.  (4)  If  the  Jury  believe 
all  the  evidence,  they  will  find  for  the  plain- 
tiff." The  defendant  requested  the  court  to 
give  the  following  written  charges  to  the 
jury,  which  the  court  refused  to  give,  and  de- 
fendant excepted:  "(1)  If  the  jury  believe 
the  evidence,  they  cannot  find  for  the  plaintiff 
under  the  fourth  count  of  the  complaint  (2) 
If  you  believe  the  evidence,  you  must  render 
your  verdict  in  favor  of  the  defendant  (3) 
If  you  l>elleve  the  evidence,  you  cannot  find 
for  the  plaintiff  under  the  first  count  of  the 
complaint  (4)  If  you  believe  the  evidence, 
you  cannot  find  for  the  plaintiff  under  the 
second  count  of  the  complaint  (5)  I  charge 
you  that  Dr.  Parke  and  Dr.  Rlggs,  who  have 
testified  in  this  case,  were  appointed  by  the 
court  as  a  board  of  medical  examiners  to  ex- 
amine the  plaintiff.  (6)  Tou  cannot  take  into 
consideration  the  doctor's  bill  testified  to  in 
this  case  in  assessing  plaintiflrs  damages." 

The  Jury  rendered  a  verdict  in  favor  of 
the  plaintiff,  assessing  his  damages  at  $4,000. 
The  defendant  afterwards  moved  for  a  new 
trial  on  the  grounds  that  the  verdict  was  con- 
trary to  the  weight  of  the  evidence,  and  was 
excessive,  and  that  the  court  erred  in  refusing 
to  give  the  six  charges  requested  by  defend- 
ant. The  court  overruled  the  motion,  and 
defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  court  to  which  excep- 
tions were  reserved. 

Walker,  Tillman,  Campbell  &  Walker,  for 
appellant  John  T.  Shugart  Frank  S.  White, 
and  A.  O.  Lane,  for  appellee. 

McCLELLAN,  C.  J.  A  count  of  the  com- 
plaint ascribes  plaintiff's  injuries  to  the 
"wanton  and  reckless  negligence"  of  defend- 
ant's employes  in  charge  of  the  car  on  which 
plaintiff  was  a  passenger,  and  goes  on  to 
allege  that  this  wanton  and  reckless  neg- 
ligence consisted  in  their  causing  said  car  to 


approach  and  cross  the  I4>ul8vllle  &  Nash- 
ville Railroad  without  stopping,  knowing 
that  a  Louisville  tc  Nashville  train  was 
approaching  defendant's  track,  and  that  It 
would  probably  cross  defendant's  track 
without  stopping,  and  knowing  that  there 
would  probably  be  a  collision  between  the 
Louisville  &  Nashville  train  and  the  car  up- 
on which  plaintiff  was  a  passenger,  and  that 
the  reasonable  and  probable  result  of  the 
collision  would  be  Injury  to  the  passengers  on 
defendant's  said  car.  Under  this  count,  In 
our  opinion,  evidence  that  said  street  car  of 
defendant  was  at  the  time  crowded  with 
passengers,  or  "that  there  were  many  people 
on  the  car,"  was  pertinent  as  supporting 
the  alleged  probability,  and  the  employer's 
appreciation  of  it  that  passengers  would 
be  Injured  by  the  collision.  Was  it  not  also 
competent  as  tending  to  color  more  darkly 
their  alleged  wantonness,  apart  from  the 
consideration  just  adverted  to? 

This  court  is  committed  to  the  proposition, 
and  satisfied  of  its  correctness,  that  in 
cases  of  this  sort  complaints  of  pain  and 
suffering  on  the  part  of  the  alleged  Injured 
person  may  be  adduced  as  original  evidence, 
tending  to  prove  the  existence  of  the  condi- 
tion or  sensation  complained  of.  Telegraph 
Co.  V.  Henderson,  89  Ala.  610,  521,  7  South. 
419,  18  Am.  St  Rep.  148;  R.  U.  Ry.  Co.  V. 
Hale,  90  Ala.  8,  10,  11,  8  South.  142,  24  Am. 
St  Rep.  748.  The  testimony  of  plalntiCTs 
physician:  "He  told  me  that  he  was  hurt- 
ing— hurt  internally;  said  be-  was  hurting 
in  here  somewhere" — like  much  other  testi- 
mony objected  to  by  defendant  was  of  this 
character;  and  so,  too,  was  the  testimony 
of  Dr.  Wyman  that  plaintiff  told  him  he  had 
pains  in  his  hips  and  was  nervous. 

We,  of  course,  cannot  know  precisely  what 
figure  the  plaintiff  cut  when  told  by  bis 
counsel  and  allowed  by  the  court  against 
defendant's  objection  "to  walk  the  best  be 
could  before  the  jury."  It  would  be  dlflScult, 
if  not  Impossible,  to  reduce  the  result  of  that 
experiment  Intelligibly  to  paper,  and  no 
effort  to  that  end  was  made.  So  we  are 
not  advised  whether  he  did  "his  t>e8t"  in  the 
way  of  walking,  or,  to  the  contrary,  did  his 
best  in  the  way  of  impressing  the  jury  that 
his  powers  of  locomotion  had  been  greatly 
impaired.  Certainly  there  was  temptation 
toward  the  latter  course;  and  it  would 
seem  impracticable  by  any  sort  of  "cross- 
exercise,"  so  to  say,  to  test  the  good  faith 
of  his  gait.  Ethically  speaking,  there  Is 
grave  doubt  whether  this  man's  physical 
organism  should  have  been  exposed  to  thda 
temptation  and  to  the  strain  necessarily  in- 
cident to  yielding  to  it,  if  he  did  yield.  Rat 
on  legal  principle  the  evidence  Is  on  the 
same  plane  as  that  afforded  the  jury  by  a 
view  of  his  person  In  repose,  or  by  having 
falffi  stand  before  them  to  show  that  one  leg 
is  longer  than  the  other,  were  the  shorten- 
ing or  elongation  of  a  leg  the  thing  complain- 
ed of,  or  by  exposing  an  arm  to  the  Jury 
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upon  Invocation  to  do  his  best  In  bending  It 
at  tbe  joints,  the  claim  being  that  It  is 
stiffened,  and  therefore  Incapable  of  normal 
nse^  and  the  like;  and  we  are  not  prepared 
to  sar  that  the  conrt  -erred  In  allowing  this 
watting  Illustration  of  tbe  plalntlS's  alleg- 
ed Injnrles. 

Abstractly  spealdng,  the  evidence,  the 
admission  of  which  Is  challenged  by  the 
seventeenth  and  eighteenth  assignments  of 
error,  may  appear  to  be  of  an  uncertain 
significance;  bat  the  delicacy  of  the  subject 
under  Inquiry  not  only  rendered  pr<^er,  even 
commendable,  the  apparent  Indirection  and 
vagueness  of  both  tbe  Question  and  the  an- 
swer, but  also  accounted  for  and  relieved 
such  vagueness  and  Indirection  to  the  minds 
of  the  Jurors.  Tbey  knew  precisely  what  the 
point  of  Inquiry  was,  and  doubtless  got  the 
precise  Import  of  the  answer.  It  Is  not 
always  necessary  to  call  a  spade  a  spade; 

It  will  suffice  to  say  that  tbe  exceptions 
made  the  bases  of  the  nineteenth  and  twen- 
tieth assignments  of  error  were  emasculated 
— assuming,  which  we  do  not  decide,  that 
they  had  merit  when  reserved — by  the  sut>- 
■eqnent  testimony  of  the  witness.  Tbe 
qoestlons  were  In  fact  afterwards  answered. 

The  testimony  of  Dr.  Jones  as  to  what 
Mr.  Morrow  said  to  him  when  he  sent  the 
witness  to  see  the  plaintlflF  was  properly 
admitted  on  the  cross-examination  of  that 
witness,  as  tending  to  show  a  bias  favorable 
to  the  defendant 

Tbe  witness  Howell,  being  asked,  "At  what 
rate  of  speed  did  tbe  electric  car  approach 
the  crossing?"  rolled,  "Well,  it  would  be 
bard  to  Jndge  that,  because  It  Just  had 
started,  and  It  could  not  have  been  running 
Cast."  This  answer  was  not  only  altogether 
▼ague,  but  It  was  patently  the  witness' 
mere  conclusion  of  fact  from  another  fact 
It  was  properly  excluded.  The  conrt  bad 
the  right  to  exclude  it,  and  that  upon  plain- 
tiff's motion,  even  though  it  had  been  respon- 
sive to  the  question,  and  the  plaintiff  had 
lost  the  right  to  have  it  excluded  by  fail- 
ing to  object  to  the  question.  Bnt  It  was 
not  really  responsive. 

We  are  not  of  opinion  that  the  repetition 
by  the  court  of  a  sound  and  pertinent  legal 
pr«%)06itlon  In  charging  the  Jury  is  error, 
and  It  is  not  of  consequence  that  the  repeti- 
tion is  effected  by  giving  two  identical  charges 
at  the  request  of  a  party. 

There  was  bnt  one  ctmclnsion  open  to  the 
Jury  on  the  evidence  in  this  case,  viz.,  that 
the  plaintiff  was  Injured  through  the  negli- 
gence of  defendant's  employes  In  bringing 
tbe  car,  of  which  they  had  control  and  on 
which  plaintiff  was-  a  passenger.  In  collision 
with  an  engine  running  on  the  bisecting  track 
of  the  Louisville  ft  Nashville  Railroad  Com- 
pany; and  the  city  court  properly  Instruct- 
ed tbem  to  find  for  the  plaintiff  if  they  believ- 
ed the  evidence. 

Tbe  affirmative  diarge  on  the  case  general- 
ly having  been  properly  given  for  the  plain- 


tiff, the  refusal  of  the  court  to  charge  In 
favor  of  the  defendant  on  one  of  the  counts 
averring  simple  negligence — that  of  tbe 
conductor — If  error.  Involved  no  Injury  to 
the  defendant 

Charges  given  must  be  taken  with  refer- 
ence to  tbe  evidence.  It  was  for  the  Jury 
to  assess  the  damages  in  this  case  upon  the 
evidence.  The  court's  charge,  "The  Jury 
are  the  sole  Judges  of  the  damages  to  be 
awarded  In  this  case,"  was  a  correct  state- 
ment of  tbe  law.  It  was  to  be  assumed  that 
they  would  look  to  the  evidence  of  Injury  In 
making  their  assessments.  If  the  defendant 
apprehended  they  would  be  misled  by  the 
charge  to  go  outside  of  the  evidence,  that 
supposed  tendency  should  have  been  elimi- 
nated by  requesting  an  explanatory  charge; 
or,  if  it  appeared  that  they  had  gone  out- 
side of  or  beyond  the  evidence  in  their  ver- 
dict the  court  had  power  to  correct  their 
action.  That  power  was,  of  course,  not 
surrendered,  and  the  charge  given  had  no 
reference  to  it  Its  existence  was  not  in- 
consistent with  the  sole  duty  of  the  Jury 
In  the  first  instance  to  assess  the  damages. 

The  fact  that  some  Items  which  made  up 
the  total  of  Dr.  Hurt's  bill  for  services,  etc., 
rendered  the  plaintiff  were  not  recoverable 
in  this  action  furnished  no  Justification  for 
defendant's  sixth  request  for  instruction. 
On  the  whole  evidence  it  was  practicable 
for  the  Jury  to  leave  out  those  items  and 
Include  the  balance  of  tbe  bill  in  their 
assessment 

We  are  unable  to  say  that  the  trial  court 
erred  In  overruling  defendant's  motion  for 
a  new  trial. 

Affirmed. 

TTSON,  SIMPSON,  and  ANDEBSON,  33., 
concur. 


WEAVER  V.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  10,  1005.) 

1.  Seouction— EviDGNCB— Cttbing  E^bob. 

Error  in  overruling  an  objection  to  a  ques- 
tion, asked  of  prosecutrix  in  a  prosecution  for 
seduction,  as  to  whether  defendant  made  love 
to  her,  was  cured  by  her  anuwer,  "He  told  me  he 
loved  me,"  which  was  competent 

2.  Same — Vkwtte — Evidence. 

While,  in  a  prosecution  for  seduction.  It  was 
Immaterial  whether  prosecutrix's  baby  was  bom 
and  the  promise  to  marry  made  in  tbe  county 
where  the  trial  was  had,  defendant  was  not 
prejudiced  by  prosecutrix's  answer  that  they 
were  made  in  that  county. 

8.  Same. 

In  a  prosecntion  for  seduction,  evidence  of 
prosecutrix's  brother  that  he  heard  defendant 
tell  her  that  be  loved  her  was  admissible  to  cor- 
roborate her  testimony  to  the  same  effect  and  as 
Justifying  the  inference  that  defendant  was  lead- 
ing prosecutrix  to  believe  that  he  was  going  to 
marry  her. 

[Ed.  Note. — For  cases  In  point,  sea  vol.  43, 
Cent  Dig.  Seduction,  |  7&1 
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4.  Sakb. 

In  a  prosecatlon  for  aednction,  a  queatioD 
aa  to  whetner  witnesa  had  aeen  defendant  in  the 
community  after  a  certain  date,  when  proee- 
cntrix'a  condition  became  apparent,  was  admia- 
aible,  as  tending  to  show  a  realisation  by  defend- 
ant of  hla  danger  after  learning  the  facta. 

6.  Sakb— Lbitkbb. 

Where  prosecutrix  testified  that  she  knew 
defendant'a  nandwriting,  and  that  ahe  had  re- 
ceived certain  letters  from  him  Uirougb  usual 
diannels  and  knew  them  to  be  from  ddendant, 
and  the  contents  of  the  letters  tended  to  show 
the  relations  that  existed  between  prosecutrix 
and  defendant,  and  contained  acknowledgments 
on  his  part  that  be  had  done  wrong,  and  allu- 
sions to  hia  previous  promise  to  marry  her,  they 
were  admissible,  though  written  after  the  act 
of  seduction. 

[Ed.  Note. — For  cases  in  point,  aee  toL  48, 
Gent.  Dig.  Seduction,  |  78.] 

6.  Saicb— Tbiai<— Rkmabxb  of  Attobnkt. 

Where,  in  a  prosecution  for  seduction,  de- 
fendant had  written  a  letter  to  prosecutrix, 
which  be  signed,  "Tour  beast  friend,"  it  was  not 
error  for  the  prosecuting  attorney  in  his  argu- 
ment to  make  remarks  on  the  word  "beast,"  oon- 
siating  merely  of  expressions  of  opinion  aa  to 
the  enormity  of  defendant'a  ofFense. 

7.  SaKX— INBTBUCTIOKB. 

In  a  prosecution  for  aednction,  a  request  t* 
charge  that,  if  prosecutrix  surrendered  her 
virtue  tmd  had  aexnal  intercourse  with  defend- 
ant aa  a  result  of  a  promise  of  marriage  made 
to  her,  but  tliat  sudt  promise  was  made  by  de- 
fendant and  prosecutrix  surrendered  ber  virtue 
In  1888,  the  jurv  could  not  convict  defendant  of 
seduction   in   lUOl,   was   properly   refused,   as 

firoeecatrlx  might  have  yielded  to  defendant  in 
801  only  on  promise  of  marriage,  and  still  been 
entitled  to  protection. 

8.  Saxb— Pbior  Iktebooubsk. 

In  a  prosecution  for  seduction,  a  request 
to  charge  that,  if  prosecutrix  had  intercourse 
with  defendant  prior  to  the  first  Tuesday  after 
Christmas,  1901,  then  she  was  not  on  that  day  a 
chaste  woman,  was  properly  refused. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  43, 
Gent  Dig.  Seduction,  ||  66,  66^.] 

0.  Sake— Ghabaoteb. 

A  request  to  charge  tliat  the  Jury  could 
infer  that  the  prosecutrix  waa  unchaste  from  the 
Rtate's  failure  to  produce  testimony  as  to  her 
character  was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Seduction,  i  67.] 

10.  Sakb— CoBBOBOBATiOR. 

Where,  in  a  prosecution  for  seduction,  there 
was  evidence  from  which  the  jury  might  have 
found  that  prosecutrix  was  corroborated,  a  re- 
quest to  charge  that  the  evidence  did  not  show 
such  a  corroboration  of  prosecutrix's  testimony 
as  would  authorize  a  verdict  against  defendant 
was  iwoperly  refused. 

11.  Sauk. 

In  a  prosecution  for  seduction,  a  request 
to  charge  that  if  "defendant  Molly  Jerkins" 
were  engaged  to  be  married,  and  had  sexual 
intercourse,  this  was  not  sufficient  to  convict 
defendant,  unless  prosecutrix  yielded  to  such 
sexual  intercourse  on  account  of  the  promise  of 
marriage,  and,  such  promise  was  oorrotwrated 
by  another  wibiess  or  witnesses  in  the  case,  and 
was  the  proximate  cause  of  her  yielding  to  the 
sexual  intercourse,  was  properly  refused,  be- 
cause of  the  omission  of  the  word  "and,"  and  as 
requiring  the  jury  to  acquit  unless  prosecutrix 
was  corrobmated  by  other  testimony  "aa  to  the 
promise  of  marriage"  only. 

[Ed.  Note. — For  caaes  in  point,  see  vol.  48, 
Gent  Dig.  Seduction,  {(  83-86,  90.] 


12.  Sakb. 

In  a  prosecution  for  seduction,  a  request 
to  charge  that  if  prosecutrix  was  more  or  ai 
willing  as  defendant  to  have  sexual  intercourse, 
and  they  did  have  sexual  intercourse  under  such 
circumstances,  defendant  was  entitled  to  acquit- 
tal, was  properly  refused,  since,  though  prose- 
cutrix was  willing  to  commit  the  offense,  she 
might  still  have  bad  sufficient  control  to  enable 
her  to  resist  her  own  desires,  as  well  as  defend- 
ant's importunities,  until  he  promised  to  marry 
her,  or  ove^am«  her  control  by  arts  or  flattery. 

18.  Gbikirai,  Law— Appeai/— Review. 

Where  the  oral  chaige  of  the  court  is  not 
set  out  the  correctness  of  a  chargje  given  at  the 
request  of  the  state  cannot  be  reviewed. 

Appeal  from  Clrcnlt  Court,  Gonecoli  Comi- 
ty; J.  G.  Richardson,  Judge. 

Colonel  Weaver  was  convicted  of  sedut- 
tion,  and  be  appeals.    Afllrmed. 

Tbe  evidence  for  tlie  state  tended  to  sliow 
that  Mollie*  Jerkins,  a  young  woman,  was  at 
the  time  of  the  trial  the  mother  of  a  child 
bom  in  November,  1902,  of  which  the  defend- 
ant waa  the  father ;  that  she  and  defendant 
became  acquainted  with  each  other  In  1899, 
and  from  that  time  until  August,  1802,  were 
together  frequently ;  that  In  November,  1801,* 
she  made  him  a  promise  of  marriage,  and 
soon  afterwards  had  sexual  intercourse  with 
him  for  the  flrst  time,  and  continued  to  do 
so  until  August,  1902,  when  she  Informed  de- 
fendant that  she  was  in  a  family  way  and 
requested  him  to  keep  liis  promise  to  marry 
her,  which  he  declined  to  do,  and  left  the 
community,  and  did  not  return  until  he  was 
arrested  and  brought  back  under  the  present 
indictment  Tbe  evidence  for  the  defendant 
tended  to  show  that  the  defendant  was  sick 
and  confined  to  Ub  father's  house  with 
measles  from  February  1,  1902,  until  March 
16,  1902,  and  that  he  did  not  go  to  see  MoUie 
Jerkins  during  that  time.  And  tbe  defend- 
ant testified  in  substance  that  In  1898  be  and 
the  prosecutrix  became  engaged  to  marry, 
but  this  engagement  was  broken  in  Septem- 
ber of  that  year,  and  nothing  afterwards  waa 
ever  said  between  them  on  that  subject; 
that  afterwards,  and  until  August,  1902,  lie 
frequoitly  had  intercourse  with  her,  except 
during  the  months  of  February  and  March. 
1902,  when  he  was  sick  with  measles;  that 
he  was  not  the  father  of  the  child ;  that  he 
left  tbe  community  in  August,  1902,  when 
informed  that  she  was  in  a  family  way ;  that 
be  wrote  the  letters  offered  in  evidence  by 
the  state  to  tbe  prosecutrix.  On  the  exami- 
nation of  Mollie  Jerkins,  the  prosecutrix,  she 
was  asked  by  the  solicitor,  "Waa  it  In  Cone- 
cuh county  that  the  baby  was  bom  and  the 
promise  to  marry  made  and  sexual  inter- 
course had?"  to  wliidi  the  defendant  object- 
ed, tbe  court  overruled  the  objection,  and 
defendant  excepted.  The  witness  answered, 
"Tes ;  it  all  happened  In  Conecuh  county." ' 
John  Jerkins,  a  brother  of  the  prosecutrir, 
testifying  for  the  state,  stated  that  he  beard 
defendant  "tell  her  one  nigbt  in  1901  he 
loved  ber"  to  which  the  defendant  objected, 
tbe  court  overruled  the  objection,  and  defend* 
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ant  excepted.  J.  R.  Jerkins,  father  of  the 
proaecntrlz,  testifying  for  the  state,  was 
asked  by  the  solicitor  whether  he  had  seen 
the  defendant  In  that  community  after 
AngTist,  1902,  to  which  the  defendant  ob- 
jected, the  court  overmled  the  objection, 
and  defendant  excepted.  The  witness  an- 
swered, "No ;  not  until  he  was  brought  back." 
On  the  further  examination  of  the  prosecu- 
trix she  testified  that  after  the  defendant 
left  the  community  she  received  letters  from 
him,  that  she  knew  his  handwriting  and  that 
the  letters  were  written  by  him,  and  that 
they  were  received,  some  by  mall  and  some 
from  members  of  defendant's  family.  The 
state  offered  the  letters  in  evidence,  the  de- 
fendant objected,  the  court  overruled  the 
objection,  and  defendant  excepted.  The  let- 
ters were  lengthy  and  contained  many  refer- 
ences to  the  relations  between  them,  and 
allusions  to  his  promises  to  marry  her.  One 
of  the  letters  admitted  was  signed  "Your 
beast  friend."  In  bis  argument  to  the 
Jury  the  solicitor  stated  that  the  de- 
fendant characterized  the  sort  of  a  friend  he 
was  to  the  prosecutrix  when  he  signed  the 
letter  in  that  manner.  The  defendant  ob- 
jected to  the  arg^ument  and  moved  to  exclude 
same  from  the  Jury,  the  court  overruled  the 
objection  and  motion,  and  defendant  ex- 
cepted. 

Upon  the  introduction  of  all  the  evidence 
the  defendant  requested  the  following  char- 
ges, which  the  court  refused,  and  he  excepted : 
"The  court  charges  the  Jury  that  if  the  evi- 
dence satisfies  you  beyond  a  reasonable 
doubt  that  Mollle  Jerkins  surrendered  her 
virtue  and  had  sexual  Intercourse  with  de- 
fendant as  a  result  of  a  promise  of  marriage 
made  to  her  by  defendant,  but  that  said 
promise  was  made  by  defendant  and  said 
Mollle  Jerkins  surrendered  her  virtue  in 
1898»  then  your  verdict  must  be  for  defend- 
ant. The  court  charges  the  Jury  that  if  you 
believe  from  the  evidence  that  MoUie  Jer- 
kins bad  illicit  intercourse  with  the  defend- 
ant in  this  case  prior  to  the  first  Thur^ay 
after  Christmas,  1901,  and  at  a  time  prior  to 
date  she  swore  she  first  had  sexual  connec- 
tion with  defendant,  then  said  Mollle  Jer- 
kins was  not  on  said  first  Thursday  after 
Christmas  a  chaste  woman,  and  your  verdict 
must  be  fw  defendant  *  *  *  (f)  The 
court  charges  the  Jury  that,  when  tiie  de- 
fendant offered  evidence  tending  to  prove 
tliat  Mollle  Jerkins  was  an  unchaste  woman 
at  the  time  of  the  alleged  ofTense,  it  was 
permissible  for  the  state  to  ofTer  evidence  as 
to  the  general  character  of  Mollle  Jerkins 
for  chastity,  and  the  failure  of  the  state  to 
offer  such  evidence  is  a  drcnmstance  you 
can  look  to  in  determining  whether  or  not 
MoUie  Jerkins  was  a  chaste  woman  at  the 
time  of  the  allured  seduction.  •  •  •  (h) 
The  court  charges  the  Jury  that  the  evidence 
in  this  case  does  not  show  such  a  corrobora- 
tion of  the  testimony  of  MolUe  Jerkins  as 


will  authorise  a  verdict  against  the  defend- 
ant The  coiurt  charges  the  Jury  that 
though  you  may  believe  from  the  evidence 
that  the  defendant  MoUie  Jerkins  were  en- 
gaged to  be  married,  and  they  had  sexual 
intercourse,  this  is  not  sufficient  to  convict 
the  defendant  unless  you  believe  from  the 
evidence  beyond  all  reasonable  doubt  that 
Mollle  Jerkins  yielded  to  the  sexual  inter- 
coiurse  on  account  of  the  promise  of  marriage, 
and  this  fact  of  the  proiftise  of  marriage  is 
corroborated  by  another  witness  or  witnesses 
in  the  case  and  was  the  proximate  cause  of 
her  yielding  to  the  sexual  intercourse,  then 
yon  must  find  the  defendant  not  guilty.  *  * 
*  (8)  If  you  believe  from  the  evidence  in 
the  case  that  Mollle  Jerkins  was  as  willing 
or  as  much  willing  as  the  defendant  to  the 
sexual  intercourse  as  the  defendant  or  you 
have  a  reasonable  doubt  on  this  subject  after 
looking  at  all  the  evidence  in  the  case,  or 
unless  the  state,  or  all  the  evidence  on  this 
subject  after  considering  the  evidence  as  a 
whole,  so  convince  you  beyond  all  reasonable 
doubt  that  Mollle  Jerkins  did  not  yield  to 
the  sexual  Intercourse  to  gratify  her  own 
passions  and  desires,  then  you  must  find 
the  defendant  not  guilty.  (4)  If  you  believe 
from  the  evidence  in  the  case  that  Mollle 
Jerkins,  the  prosecutrix,  was  more  or  as 
willing  as  the  defendant  to  have  sexual  intei^ 
course,  and  they  did  have  sexual  intercourse 
under  these  circumstances,  then  your  verdict 
must  be  for  the  defendant  and  you  must 
find  him  not  guilty.  (5)  The  presumption 
of  innocence  is  with  the  defendant  when  he 
enters  upon  his  trial,  and  follows  him  all 
through  the  trial  until  his  guilt  is  established 
as  charged  in  the  indictment ;  and  until  this 
is  done  he,  the  defendant,  need  not  say  any- 
thing. Mathematical  certainty  Is  required, 
because  all  questions  are  subject  to  some  de- 
gree of  doubt;  but  this  does  not  mean  that 
you  can  convict  the  defendant  unless  you 
believe  from  all  the  evidence  in  the  case  he  Is 
guilty,  and,  acting  on  grave  concerns  of  your 
own,  you  believe  he  is  guilty  beyond  .all 
reasonable  doubt  and  if  you  do  not  so  believe 
you  must  find  him  not  guilty."  The  court  at 
the  instance  of  the  solicitor  gave  the  fol- 
lowing written  charge  to  the  jury,  to  which 
action  the  defendant  excepted:  "The  court 
charges  the  Jury  that  the  written  charges 
read  to  the  Jury  in  this  case  by  the  coun- 
sel for  the  defendant  are  not  in  conflict  with 
the  genera]  oral  charge  of  the  court  but  only 
a  different  manner  of  stating  the  law  in  this 
case." 

After  the  verdict  of  the  Jury  was  returned 
into  court  the  defendant  moved  in  arrest 
of  Judgment  because  of  irregularities  in  the 
drawing  and  summinilng  of  the  Jurors.  The 
court  overruled  the  motion. 

Stallworth  &  Burnett  and  Jas.  A.  Stall- 
worth,  for  appellant  Massey  Wilson,  Atty. 
Gen.,  for  the  State. 
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SIMPSON,  J.  The  defendant  was  con- 
victed of  tbe  crime  of  seduction,  and  appeals 
to  this  court 

The  first  exception  is  to  the  action  of  the 
court  In  overruling  the  objection  to  the  ques- 
tion by  the  state  to  the  witness  (prosecutrix), 
"Did  he  make  love  to  you?"  Whatever  doubt 
there  may  have  been  as  to  this  question  on 
the  subject  of  opinion  evidence  was  relieved 
by  the  answer,  to  wit,  "He  told  me  he  loved 
me,"  which  was  cJbarly  competent 

2.  While  It  was  immaterial  as  to  whether 
the  baby  was  born  and  the  promise  made  In 
Conecuh  connty,  or  In  some  other,  we  cannot 
see  that  tbe  defendant  could  be  prejudiced 
In  any  way  by  the  answer  to  that  question. 

8.  The  testimony  of  the  brother  of  the 
prosecutrix  as  to  hearing  defendant  tell 
prosecutrix  that  he  loved  her  was  properly 
admitted,  as  It  tended  to  corroborate  her  testi- 
mony on  that  point,  and  was  a  circumstance 
which,  with  others,  might  authorize  the  jury 
to  C4xiclude  that  defendant  was  leading  the 
girl  to  believe  that  he  was  going  to  marry  her. 

4.  The  objection  to  the  question  as  to 
whether  the  witness  had  seen  the  defendant 
In  that  community  after  August  1902,  was 
not  well  taken,  as,  while  It  was  not  conclusive, 
■yet  It  was  a  circumstance  properly  placed  be- 
fore the  jury  as  tending  tci  show  that  the 
defendant  realized  his  danger  after  learning 

,.  ithe  condition  of  the  prosecutrix. 

5.  The  objection  to  the  Introduction  of 
the  letters  was  properly  overruled.  The  pros- 
ecutrix had  testified  that  she  knew  defend- 
ant's handwriting;  that  she  received  them 
through  nsual  channels,  and  knew  them  to 
be  from  defendant  As  to  their  matter,  al- 
though written  after  the  act  of  seduction, 
they  tended  to  show  the  relations  that  had 
existed  between  them,  and  contained  acknowl- 
edgments on  his  part  that  he  had  done  wrong, 
and  evident  allusions  to  his  previous  prom- 
ises to  marry  her. 

6.  The  exception  to  the  remarks  of  the 
solicitor  on  the  word  "beast"  (used  In  the  let- 
ter in  place  of  "best")  was  properly  over- 
ruled, as  the  remarks  were  merely  expressions 
of  opinion  as  to  the  enormity  of  the  defend- 
ant's offense. 

7.  The  first  charge  requested  by  the  de- 
fendant was  properly  refused.  Although 
she  may  have  surrendered  her  virtue  in  1898, 
yet  she  might  have  yielded  to  him  in  1001, 
only  on  promise  of  marriage,  and  been  en- 
titled to  the  protection  of  the  statute.  Suth- 
er  V.  State,  118  Ala.  88,  24  South.  43. 

8.  The  charge,  requested  by  defendant  to 
the  effect  that  If  prosecutrix  had  Inter- 
course with  defendant  prior  to  first  Thursday 
after  Christmas,  1901,  then  she  was  not  on 
that  day  a  chaste  woman,  was  properly  re- 
fused, because,  first  she  may  have  been  mis- 
taken in  tbe  exact  date ;  second,  even  though 
she  had  previously  fallen,  she  may  have  re- 
formed, and,  if  she  yielded  to  him  then  only 
under  promise  of  marriage,  she  may  have  at 
that  time  "had  the  virtue  of  chastity    •    •    • 


within  the  meaning  of  the  statute,  entitling 
her  to  its  protection."  Suther  v.  State,  118 
Ala.  88,  24  South.  43. 

9.  The  charge  marked  "t"  was  properly 
refused.  It  would  not  have  been  proper  for 
the  court  to  charge  the  jury  that  they  could 
infer  the  oncbastity  of  the  prosecutrix,  be- 
cause the  state  did  not  produce  testimony  as 
to  her  character. 

10.  The  charge  marked  "h"  was  properly 
refused.  There  was  evidence  from  which 
the  jury  might  have  foimd  that  the  prosecu- 
trix was  corroborated  within  the  require- 
ments of  the  statute. 

11.  While  It  is  true  that  the  mere  fact 
that  the  parties  were  engaged  to  be  married 
and  had  sexual  intercourse  Is  not  sufficient 
to  establish  the  fact  that  prosecutrix  yielded 
on  account  of  the  promise  to  marry,  yet  the 
charge  requested  on  this  subject  was  defect- 
ive, first  In  the  omission  of  the  word  "and" 
between  the  names  of  defendant  and  MolUe 
Jerkins;  and,  second,  in  that  it  mentioned 
the  promise  of  marriage  only  as  the  moving 
cause,  and  required  the  jury  to  acquit  though 
they  might  have  found  that  she  yielded  as 
the  result  of  "arts"  or  "flattery."  This  charge 
was  also  faulty,  in  that  it  required  the  jury 
to  acquit  unless  the  prosecutrix  was  corrob- 
orated by  other  testlmpny  as  to  the  promise 
to  marry,  whereas  this  Is  only  one  of  the 
material  facts,  and  corroboration  as  to  either 
of  the  material  facts,  so  as  to  satisfy  tbe  jury 
that  prosecutrix  was  worthy  of  credit 
would  be  sufficient  Wilson  v.  State,  73  Ala. 
627;  Munkers  v.  State,  87  Ala.  94,  6  South. 
357 ;  Suther  v.  State,  118  Ala.  88, 24  South.  43. 

12.  The  charge  numbered  3,  by  reason  of 
mMtakes  in  transcribing  or  otherwise.  Is  so 
contradictory  and  Involved  that  It  is  not  pos- 
sible to  pass  on  it 

13.  Charge  numbered  4  was  properly  re- 
fused, because,  although  prosecutrix  may 
have  been  willing  to  commit  the  offense,  yet 
she  still  may  have  had  sufficient  control  to 
have  enabled  her  to  resist  her  own  desires 
as  well  as  the  importunities  of  defoidant 
until  she  bad  the  assurance  that  be  was  go- 
ing to  marry  her,  and  her  willingness  may 
have  been  the  result  of  his  arts  or  flattery. 

14.  Charge  No.  6  Is  confusing  and  unin- 
telligible, possibly  owing  to  the  Incorrect 
transcription. 

15.  As  the  oral  charge  given  by  the  court 
Is  not  set  out  It  Is  impossible  for  this  court 
to  pass  upon  the  correctness  of  the  diarge 
given  at  the  request  of  the  solicitor. 

16.  The  motion  in  arrest  of  judgment  was 
properly  overruled,  as  any  Irregularities  in 
the  formation  of  tbe  jury  were  waived. 
State  V.  Williams,  8  Stew.  454;  Thomas  v. 
State,  94  Ala.  76,  10  South.  432 ;  Howard  v. 
State,  108  Ala.  671.  18  South.  813. 

The  judgment  of  the  court  Is  affirmed. 

McCLELLAN,  0.  X,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 
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BLACKBURN  r.  ALABAMA  OBBAT 

SOUTHERN  E.  CO. 

(Bnpreme  Coart  of  Alabama.    April  20,  1006.) 

1.  Cabbubs— FuLrms  to  Stop— Dxstihatioh 
— NouiRAi.  Uamaoes. 

Where,  in  an  action  against  a  carrier  for 
failure  to  atop  at  a  paasenger'a  deatination,  he 
alleged  that  in  consequence  of  such  breacli  of 
duty  he  suffered  great  physical  and  mental  pain 
and  was  put  to  great  trouble  and  expense,  and, 
haying  a  large  amount  of  money  on  nis  person, 
was  put  in  great  fear,  etc.,  bat  the  evidence 
showed  that  after  leaving  the  train  he  walked 
directly  to  his  home  and  was  only  compelled  to 
walk  about  a  mile  further  than  he  would  have 
walked  had  he  alighted  at  his  destination,  and 
.  there  was  no  evidence  that  he  snCCered  mental  or 
physical  pain,  or  that  he  had  a  large  amount  of 
money  as  alleged,  or  was  compelled  to  go 
through  a  lonely  country,  etc.,  he  was,  at  moat, 
entitled  to  recover  only  nominal  damages. 

[Bd.  Note. — For  cases  in  point,  aae  rol.  8, 
Cent  Dig.. Carriers,  ii  108^10841 

2,  AFFSAI/— Rkvsbbai<— NOUINAL  Dahaoes. 

Under  Code  1896,  I  1326,  providing  that  in 
all  actions  for  torts  plaintiff  shall  recover  no 
more  costa  than  damages^  where  the  damages 
do  not  exceed  $20,  etc.,  a  Judgment  in  favor  <^ 
defoDdant  in  an  action  for  tort  will  not  be  re- 
versed on  appeal,  though  plaintiff  was  entitled 
to  nominal  damages. 

Aroeal  from  Tnacalooaa  County  Oourt; 
Henry  B.  Foetor,  Judge. 

Action  by  Sid  W.  Bla<&bam  against  the 
Alabama  Oreat  Sontbem  Bailroad  Oom- 
pany.  From  a  Judgment  In  favor  of  de- 
ttsaiant,  plalntUT   appeals.    Affirmed. 

The  evldeoce  for  the  plalntlfl  tended  to 
■how  that  on  August  20,  1003,  he  purchased  a 
tidcet  at  Beeeemer  for  Standlford,  a  station 
on  defendant's  railroad;  that  the  conductor 
took  up  his  ticket  before  reaching  Standl- 
ford, and  that  the  train  did  not  stop  at  that 
place,  and  plaintiff  then  complained  to  the 
conductor,  and  the  latter  admitted  the  error 
and  offered  to  run  the  train  back,  but  this 
be  afterwards  declined  to  do,  and  plaintiff 
left  the  train  at  the  next  station,  Green 
Pond,  which  was  2  miles  from  Standlford; 
that  be  walked  to  his  home  at  Reno  from 
this  point,  a  distance  of  about  2^  miles; 
tliat  the  distance  from  Standlford  to  his 
home  was  aomething  ot»  a  mile;  and  that 
be  was  put  to  no  expense  In  going  to  Us 
home.  The  evidence  for  the  defendant  tend- 
ed to  show  that  plaintiff  was  carried  be- 
yond his  destination,  as  stated  by  him ;  that 
the  conductor  of  the  train  offered  to  pay 
plaintiff's  expenses,  but  the  latter  declined 
to  permit  him  to  do  so;  and  that  the  public 
road  from  Oreen  Pond  to  Reno  was  good. 

Bowman,  Horst  &  Beddow  and  Jones  & 
Pitts,  for  appellant  A.  O.  ft  B.  D.  Smith, 
for  appellee. 

TT80N,  J.  The  complaint  contains  two 
counts,  and  are  both  in  case — ex  delicto. 
While  the  evidence  undlsputedly  establishes 
the  breach  of  duty  alleged  in  the  first  count, 
it  does  not  tend  in  any  degree,  as  we  will 


show,  to  prove  the  averments  *t  that  count 
upon  which  the  substantial  damages  sought 
to  be  recovered  are  predicated.  It  is  there  al- 
leged that  plaintiff,  in  consequence  of  the 
breach  of  duty,  "suffered  great  physical  ana 
mental  pain  and  anxiety,  was  put  to  great 
troublp,  Inconvenience,  and  expense  in  and 
about  going  back  to  his  destination,  and  hav- 
ing a  large  amount  of  money  on  his  person, 
and  being  compelled  to  go  through  a  lonely 
country  ba^  to  his  destination,  he  was  put 
in  great  fear,  and  was  made  sore  and  sick, 
and  lost  much  time  In  getting  to  his  said 
destination."  The  testimony  indisputably 
shows  that  plaintiff  did  not,  after  leaving 
the  train  at  Oreen  Pond  station,  go  back 
to  the  station,  Standlford,  the  point  of  his 
destination,  as  alleged,  but  walked  from 
Oreen  Pond  directly  to  his  home.  It  also 
shows  that  he  would  have  had  to  walk  from 
Standlford  to  his  home,  had  the  train  stop- 
ped there.  It  Is  true  it  does  show  he  was 
compelled  to  walk  about  one  mile  further 
than  he  would  have  had  to  have  done,  bad 
he  been  put  off  at  Standlford;  and  this  Is 
the  only  Inconvenience  shown  that  he  suf- 
fered. But  this  inconvenience  is  not  the 
one  complained  of  in  the  count  There  was 
no  evidence  that  be  suffered  mental  and 
physical  pain,  or  that  he  bad  a  large  amount 
of  mon^,  or  that  he  was  compelled  to  go 
through  a  lonely  country,  etc.,  as  alleged. 

But  it  Is  insisted  that  plaintiff,  having 
Aown  without  dispute  by  the  evidence  the 
breach  of  duty  as  allegeid,  was  entitled  to 
recover  nominal  damages.  It  is  true  that 
"every  wrong  Imports  a  damage,  and  where 
none  other  Is  proven,  and  the  evidence  shows 
a  clear  breadi  of  duty,  nominal  damages 
are  always  recoverable."  Adams  v.  Robin- 
son, 65  Ala.  686;  8  Am.  ft  Bug.  Ency.  Law 
(2d  Ed.)  p.  651,  and  cases  cited  In  note  4. 
But  it  does  not  follow  from  this  that  this 
court  will  reverse  the  Judgment  appealed 
from  for  the  purpose  of  allowing  plaintiff 
to  recover  nominal  damages,  in  the  absence 
of  a  right  of  Importance  to  be  vindicated 
by  the  assessment  of  them,  and  in  view  of 
the  fact  ttiat  he  could  recover  under  the 
statute  (section  1326,  Code  1896)  no  more 
costs  than  damages.  Such  damages  are 
awarded,  not  as  compensation  for  the  In- 
Jury,  but  merely  in  recognition  of  plaintifT's 
sight  and  Its  technical  Infraction  by  defend- 
ant In  New  Orleans,  M.  &  T.  R.  R.  Co.  v. 
S.  &  A.  T.  Co.,  53  Ala.  211,  which  was  an 
ad  quod  damnum  proceeding,  the  Jury  by 
their  verdict  found  that  appellant  would 
not  sustain  any  damage  by  the  construction 
and  maintenance  of  the  telegraph  line  as 
proposed  by  the  petitioner,  and  a  decree 
was  rendered  by  the  court  In  accordance 
with  the  verdict.  The  point  was  made  in 
this  court  that  the  appellant  was  entitled 
to  nominal  damages,  and  it  was  insisted  that 
the  decree  should  be  revised  for  the  fail- 
ure  to   award   them.    The  court   speaking 
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tbrougfa  Jmtice  MannluK,  in  ref»ence  to 
the  contention  said:  "It  'wonid  bare  been 
more  In  harmony  with  the  practice  In  soita 
at  law.  If,  when  no  damage  waa  proved, 
the  Jury  bad  been  Inatmcted  in  this  cause  to 
render  their  verdict  for  a  small  specified 
sum  as  nominal  damages.  This  practice 
was  adopted  In  common-law  courts  fbr  con- 
formity with  the  rule,  which  became  es- 
tablished aft»'  the  statute  of  Oloncest^ 
(6  Edw.  I),  that  the  party  who  failed  In  an 
action  at  law  should  be  mulcted  in  costa 
There  are  many  cases  in  which  a  party  may 
be  entitled  to  a  Judgment,  although  no  dam- 
age be  proved.  For  Instance,  where  the  act 
done  is  of  such  a  character  that  Its  repe- 
tition or  continuance  may  become  the  foun- 
dation of  an  adverse  right,  the  law,  In  the 
absence  of  any  special  injury,  gives  nomi- 
nal damages;  a  suit  being  necessary  to  pre- 
serve title.  Stein  t.  Burden,  24  Ala.  148, 
60  Am.  Dec.  468,  and  cases  cited.  Nominal 
damages  are  allowed  in  such  cases  to  enti- 
tle the  party  to  coste.  But,  since  the  statute 
In  this  case  provides  that  the  petitioner  most 
pay  the  costs,  and  it  was  required  to  pay 
them,  there  is  no  sensible  reason  for  setting 
aside  a  decree  and  verdict  which  did  not  al- 
low merely  nominal  damages,  when  no  dam- 
age was  In  fact  sustained."  While  it  is  true 
this  case  does  not  go  to  the  extent  we 
must  go  to  affirm  the  Judgment  here  appeal- 
ed from.  It  does  unmistakably  recognize  and 
approve  the  principle  that  nominal  damages 
are  not  compensatory,  and  the  refusal  to 
award  them  deprives  the  party  entitled  to 
them  of  no  property  right 

In  8  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
p.  660,  the  rule  is  stated  in  this  language: 
"It  has  been  said  that  the  failure  to  assess 
nominal  damages  was  not,  in  general,  ain  er- 
ror which  affected  the  substantial  rigbte 
of  the  parties,  and  that  therefore  a  Judg- 
ment would  not  be  reversed  for  failure  alone 
to  give  nominal  damages.  When,  however, 
nominal  damages  will  go  to  esteblish  some 
question  of  permanoit  right,  there  will  be 
a  reversal  oC  the  Judgment  or  a  new  trial 
awarded  tot  an  erroneous  failure  to  give  nom- 
inal damages,  and  likewise  If  a  Judgment  for 
nominal  damages  will  entitle  a  plaintiff  to 
his  costs."  A  largtf  number  of  cases  from 
other  states  are  cited  by  the  authw,  which 
sustain  the  text  In  a  number  of  them  the 
stetutes  regulating  the  recovery  of  costs  are 
very  similar  to  ours,  and  the  courts.  In  con- 
sonance with  the  view  expressed  by  us,  re- 
fused to  reverse  the  Judgment  in  order  to 
allow  the  plaintiff  to  recover  one  cent  dam- 
ages and  one  cent  cost  See,  also,  8  CJyc. 
p.  446.  Mr.  Elliott,  In  his  work  on  Appel- 
late Procedure  (section  636),  states  the  rule 
to  be  this :  "The  doctrine  running  throughout 
the  adjudged  cases  Is  that  a  wrong  ruling 
is  not  available  as  error,  unless  it  does  harm 
in  a  material  degree  to  the  substantial  rights 
of  the    complaining  party.    It  is  not  enough 


that  there  is  harm.  It  must  be  bo  Impor^ 
tant  as  to  merit  the  considerati(Mi  of  the 
appellate  tribunal  and  take  something  of 
more  than  nominal  value  from  the  party  who 
alleges  error.  It  is  upon  this  principle  that 
it  is  held  that  the  failure  to  assess  nominal 
damages  may  be  placed  in  the  category  of 
harmless  errcnrs.  But  there  may  be  cases 
where  a  right  of  importance  Is  to  be  vindi- 
cated by  the  assessment  of  nominal  damages ; 
and,  where  this  is  so,  the  failure  to  assess 
nominal  damages  may  be  prejudicial,  not, 
indeed,  because  of  the  amount  involved,  but 
because  of  the  right  which  requires  vindi- 
cation and  establishment"  This  statement 
of  the  rule  is  too  broad,  perhaps,  and  is  not. 
sanctioned  by  the  weight  of  authority.  The 
correct  rule,  as  we  understand  it,  is  that, 
where  there  is  no  important  right  to  be  vin- 
dicated by  the  awarding  of  nominal  dama- 
ges,  the  failure  to  award  them  is  not  a  re- 
versible error,  unless  the  plaintiff  would  be 
entitled  to  recover  his  full  coste;  and  when, 
as  here,  to  award  nominal  damages  would 
only  entitle  plaintiff  to  recover  nominal  costs, 
this  court  will  not  reverse  the  Judgment  for 
failure  to  do  so.  The  breach  of  duty  al- 
leged in  the  second  count  of  the  complaint 
is  not  supported  by  the  evidence^ 
Affirmed. 

McCLELLAN,   a  X,  and   SIMPSON  and 
ANDERSON,  JJ.,  concur. 


HOWARD  T.  DBBNS. 
(Supreme  Conrt  of  Alabama.     May  11,  190S.) 

1.  Detinue— Libnb—Advkbse   Clauiant. 

Code  1896,  {  4141,  with  reference  to  person- 
al property  levied  on,  provides  that  where  a 
stranger  claims  to  own  the  title,  legal  or  equi- 
table, or  a  Hen  paramount  to  the  interest  of  the 
defendant  in  the  writ,  sadi  person  may  tt^  the 
right  to  such  property  before  sale  on  making 
affidavit  and  giving  bond ;  and  section  2634  de- 
dares,  with  reference  to  detinne,  that  a  defend- 
ant not  claiming  title  may  require  the  adverse 
claimant  to  defend  by  making  affidavit,  etc. 
Held  that,  under  section  4141,  a  claimant  of 
property  levied  on,  who  claims  to  own  title  to 
the  property,  "le^  or  equitable,"  or  a  pera- 
monnt  lien  thereon,  waa  entitled  to  try  the  right 
of  property  before  sale,  but  that  an  equitable 
title  or  paramount  lien  to  the  title  of  the  defend- 
ant was  not  available  in  a  proceeding  under 
section  2634. 

2.  La.ndi.obd  and  Tbrart— Likr— AonoR  m 
Assmcpsrr. 

Where  a  landlord,  though  entitled  to  a  lien 
for  rent,  enforceable  by  attachment  as  au- 
thorized by  Ciode  1896,  |  2717,  brought  suit  for 
rent  in  assumpsit  and  recovered  Judgment,  on 
which  execution  was  issued,  no  lien  attached  to 
property  before  the  issaance  and  levy  of  the  ex- 
ecution, and  no  title  was  acquired  by  the  pur- 
chaser under  execution  imtil  after  sale. 
8.  Chattel  Mobtoaoes— Lien— PBioaiXT. 

The  Hen  of  a  chattel  mortgage  duly  recorded 
Is  superior  to  that  of  a  purdoaser  at  execution 
sale  against  the  mortgagor  under  an  execution 
Issued  after  registration  of  the  mortgage. 

[Ed.   Note. — For  cases  in  point   see  voL   9l 
(3ent  Dig.  Chattel  Mortgages,  H  246-249.J 
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4.  Sahs— GosiaiBuoziTK  NonoB. 

Registration  of  a  chattel  mortgage  I*  con- 
•tmctiTe  notice  to  a  mbeequent  porchaoer  of 
the  mortgaged  property  under  an  ezecation. 

[Ed.  Note. — For  cases  in  point,  see  voL  0: 
Cent.  Dig.  CSiattel  Mortgages,  U  24e-Ji49.] 

5.  DcnRua-^TmoiauiT— DuCAOKft— Yalctov 
Pbofkktt. 

Where,  in  detinue,  the  only  eridence  as  to 
the  value  of  the  property  related  to  its  value  as 
m.  whole,  a  verdict  failing  to  assess  the  value  of 
the  separate  articles  was  not  erroneous. 

Appeal  from  Circuit  Ooort,  Oovlngton 
Connty ;  John  P.  Hnbbard,  Jndxe. 

Action  by  O.  J.  Howard  against  J.  I.  Deens, 
snbstltnted  defendant  From  a  Judgment  in 
favor  of  the  former,  the  latter  appeals.  Af- 
firmed. 

J.  F.  Jones,  for  appellant  B.  H.  Lewis, 
for  appellee. 

HABAL80N,  J.  Section  4141  of  the  Code 
of  1896  relates  to  personal  property  levied 
on,  which  may  be  claimed  by  a  stranger  to 
the  writ  and  provides  that  when  so  levied 
on,  and  the  stranger  "claims  to  own  the  title, 
legal  or  eqnltable,  or  a  lien  paramomit  to  the 
tight,  title  or  Interest  In  the  property  of  the 
dtfendant  in  the  writ  each  person  may  try 
the  right  to  such  property  before  a  sale 
thereof,  npon  making  affldavlt  by  himself, 
his  agent  or  attorney,  •  •  •  that  he 
holds  such  title  to,  or  such  lien  npon  the 
property  claimed,  and  executing  a  bond  with 
two  good  and  snffldent  sureties,"  etc. 

Section  2634k  ^ery  different  from  the  fore- 
going section,  relates  to  a  case  of  detinue, 
when  the  defendant  not  claiming  title,  may 
require  an  adverse  claimant  to  come  in  and 
defend,  by  making  affidavit  that  a  person 
not  a  party  to  the  snlt  without  collusion 
with  him,  claims  the  chattels,  and  pray  an 
order  that  such  person  be  required,  on  no- 
tice to  come  in  and  defend,  ete. 

Under  section  4141,  a  claimant  of  property 
levied  on,  who  claims  to  own  the  title  to  the 
property,  "legal  or  equitable  or  a  lien  para- 
mount to  the  right  title  or  Interest  in  the 
property  of  the  defendant  in  the  writ  may 
try  the  tight  to  the  pcofperty  before  a  sale 
thereof."  ete.  A  superior  equitable  title  or  a 
lien  paramount  to  the  title  of  defendant  is 
as  available  to  the  claimant  under  this  sec- 
tion as  tbe  legal  title.  Ballard  v.  Mayfleld, 
107  Ala.  396,  18  South.  29;  P.  G.  Co.  v.  Bal- 
lard. 107  Ala.  710,  19  South.  777,  64  Am.  St 
Rep.  131.  No  such  provision  as  this  appears 
in  said  section  2634,  and  it  is  not  applicable 
to  cases  arising  thereunder. 

This  was  an  action  of  detinue  commenced 
in  the  court  below  on  the  25th  of  July,  1902, 
by  J.  I.  Deens,  the  appellee,  against  T.  H. 
Terry.  On  the  29th  of  July,  the  appellant 
gave  the  statutory  replevy  bond. 

Afterwards,  on  tbe  19tb  of  Novembw, 
1902,  the  defendant  filed  In  tbe  cause  in  the 
tircnit  court  an  affldavlt  in  conformity  to 
said  section  2634  of  the  Code  of  1896,  stating 
that  O.  J.  Howard,  not  a  party  to  the  suit 


I  claimed  said  property,  and  prayed  for  an  or- 
der that  said  Howard  be  required  to  come  in 
and  defend  his  title  to  said  property.  No- 
tice was  accordingly  Issued  to  said  Howard, 
and  he  came  and  made  bond  as  prescribed 
by  said  section  of  the  Code. 

On  the  trial  the  defendant  pleaded  tbe 
general  issue  of  non  detlnet 

The  plaintiff  proved  the  possession  of  tbe 
property  by  defendant  Terry,  at  the  com- 
mencement of  the  suit  and  its  value.  He 
also  proved  and  introduced  in  evidence,  a 
mortgage  to  himself  on  the  property  sued  for, 
executed  by  Merrltt  &  Bay,  under  whom  de- 
fendant also  claimed,  dated  the  27th  of 
August  1901,  which  mortgage  was  shown  to 
have  been  filed  for  record  in  the  probate 
office  of  the  county  and  duly  recorded  there- 
in on  the  29th  of  August  1901. 

It  was  also  shown,  that  the  claimant  C.  J. 
Howard,  Instituted  suit  In  the  Justice's  court 
against  said  Merrltt  ft  Ray  on  the  ISth  of 
August  1901,  in  which  suit  a  judgment  was 
recovered  against  them  in  said  court  on  the 
24th  of  August  1901,  for  $56.62  besides  costs, 
on  which  Judgment  after  the  lapse  of  five 
days,  an  execution  was  issued  and  placed  in 
the  constable's  hands;  that  on  tbe  20th  day 
of  September.  1901,  the  property  was  sold 
by  the  constable  under  the  execution  in  said 
case;  that  the  plaintiff  attended  the  sale  of 
said  property  by  the  constable  and  notified 
him  that  be  had  a  mortgage  on  the  property, 
and  forbade  the  sale.  The  evidence  showed, 
that  plaintiffs  mortgage  was  executed  and 
recorded  before  tbe  execution  offered  by  de- 
fendant was  levied  on  the  property. 

The  defendant  Howard,  proved  and  intro- 
duced in  evidence  a  contract  by  which  he 
rented  to  Merrltt  &  Ray  his  sawmill,  on 
which  the  property  sued  for  was  placed,  for 
$30.00  a  month,  from  the  11th  of  September, 
1900 — for  how  long  a  time  is  not  stated — the 
rent  to  be  payable  when  due  to  Mattie  J. 
Howard,  the  wife  of  the  defendant  C.  J. 
Howard. 

Tbe  court  at  the  written  request  of  the 
plaintiff,  charged  the  Jury,  that  if  they  be- 
lieved the  evidence,  they  must  find  toe  the 
plaintiff. 

The  statute  gave  the  landlord  in  this  case, 
0.  J.  Howard,  a  lien  for  rent  enforceable  by 
attachment  In  the  manner  prescribed  by  sec- 
tion 2717  of  the  Code  of  1896.  The  defend- 
ant did  not  seek  to  enforce  his  landlord's 
lien  by  attachment  as  prescribed  by  said 
last-named  section,  but  be  sought  bis  com- 
mon-law remedy  to  sue  in  assumpsit  recov- 
er Judgment  and  have  the  property  sold  un- 
der execution.  In  such  proceeding,  no  lien 
attached  to  the  property  before  the  Issuance 
and  levy  of  the  execution,  and  no  titie  was 
acquired  by  the  purchaser  under  execution, 
mittl  after  sale  thereunder. 

It  Is  well  held,  that  the  lien  of  a  mortgage, 
duly  recorded,  is  superior  to  that  of  a  pur- 
chaser at  execution  sale  against  the  mort- 
gagor, under  an  execution  issued  after  tbe 
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registration  of  the  mortgage.  Troy  t. 
Smith,  33  Ala.  469.  And  the  registration  of 
the  plalntltTs  mortgage  Is  constractlve  no- 
tice to  a  subsequent  purchaser  at  execution 
sale.  Chadwlck  t.  Russell,  117  Ala.  290,  23 
South.  524;  O'Neal  v.  Selzaa,  85  Ala.  83,  4 
South.  745. 

The  plalntlfTs  mortgage  was  older  than 
any  Hen  the  defendant  acquired  by  the  levy 
of  his  execution,  of  which  mortgage  the 
defendant  had  notice  before  he  purchased 
the  property,  and  the  plainttfTB  rights  were 
superior  to  his.  There  was  no  error  In  the 
general  charge  given  for  the  plaintiff. 

The  bill  of  exceptions  sets  out  all  the  evi- 
dence adduced  on  the  trial.  In  respect  to 
the  value  of  the  property  sued  for,  the  testi- 
mony of  the  witnesses  is  stated  verbatim. 
The  evidence  on  this  point  consisted  of  the 
testimony  of  one  witness  on  the  part  of  the 
claimant,  who  testified  that  the  value  of  the 
whole  property  was  $100.00;  and  a  witness 
on  the  part  of  the  plalntlft  fixed  the  value  of 
the  whole  property  at  $150.00.  There  was 
no  evidence  before  the  Jury  as  to  the  values 
of  the  several  items  of  property.  On  this 
state  of  case,  it  affirmatively  appears,  that 
it  was  impracticable  for  the  jury  to  assess 
the  value  of  the  several  items  of  property 
sued  for.  The  statute  requires  the  jury  to 
assess  the  value  of  the  separate  articles  of 
property  only  when  practicable  for  them  to 
do  80.  The  court  did  not  err  in  rendering 
judgment  on  the  verdict,  which  assessed  the 
gross  value  of  the  property  in  this  case. 

Affirmed. 

McCI<EIiLAN,  0.  J.,  and  DOWDELL  and 
DENSON,  JJ,,  concur. 


KANSAS  CITY,  M.  &  B.  B.  00.  ▼. 

FERGUSON. 
(Supreme  Court  of  Alabama.    May  18,  1905.) 

1.  JuET— Special  ob  Stbuok  Jubt— Quaufi- 
CATIONS— Examination  by  Cotjbt. 

Code  1896,  S  2656,  provides  that  in  all  ac- 
tions triable  by  jury  either  party  may  demand  a 
struck  jury,  and  shall  thereupon  be  furnished 
by  the  sheriff  with  a  list  of  24  jurors  in  attend- 
ance on  tlie  court,  from  which  a  jury  must  be 
olitained  by  the  parties  or  their  attorneys  alter- 
nately striking  one  from  the  list  until  12  are 
stricken,  and  the  jury  thus  obtained  must  not 
be  challeDged  for  any  cause  except  bias  or  in- 
terest as  to  the  particular  case.  Held,  that 
where,  on  a  case  being  called,  the  court  called  a 
jury  known  as  "jury  No.  2"  Into  the  box  and 
inquired  as  to  their  Interest  and  relationship 
to  the  parties  or  their  counsel,  and  after  de- 
fendant demanded  struck  Jury,  but  before  lists 
had  been  served,  defendant's  counsel  requested 
the  court  to  inquire  of  the.  jurors  composing  jury 
No.  1,  the  only  other  Jury  in  attendance  on  the 
court,  whether  they  were  interested  or  related 
to  the  parties,  it  was  error  for  the  court  to  re- 
fuse such  request. 

2.  AffeaI/— Habulebs  Bbbob— Stbuok  Jtmr. 

Error  of  the  court  In  refusing  to  inquire  of 
members  of  a  struck  jury  as  to  their  interest 
and  relationship  to  the  parties  or  their  counsel 
is  not  liarmless,  where  it  does  not  appear  from 


the  record  that  all  of  the  persons  composing  the 
struck  jury  were  exempt  from  such  disqualifi-  ' 
cations ;  and  such  fact  must  appear  to  overcome 
the  presumption  of  Injury. 
8.  Railboaob — Injitbt  to  Pkbsoit  on  Track 

— DiBECTINO  VEBDKJT. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  decedent,  where  the  evidence  showed 
without  dispute  that  the  engineer  in  charge  of 
defendant's  locomotive  which  killed  him  failed 
after  discovering  the  peril  of  the  deceased  to 
reverse  the  lever,  and  there  was  other  evidence 
from  which  the  jury  could  infer  that  such  fail- 
ure was  a  negligent  omission  of  duty,  it  was  not 
error  to  refuse  to  direct  a  verdict. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  H  1375,  1376.] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  Peyton  Norvell,  Judge, 

"To  be  officially  reported." 

Action  by  Sarah  Ann  Ferguson,  as  admini- 
stratrix of  the  estate  of  John  A.  Wilson,  de- 
ceased, against  the  Kansas  City,  Memphis  ft 
Birmingham  Railroad  Company,  to  recover 
for  the  negligent  killing  of  her  intestate. 
From  a  Judgment  in  favor  of  plaintiff  for 
$3,106,  defendant  appeals.    Reversed. 

Walker,  Tllhnan,  Campbell  ic  Morrow,  for 
appellant 

.  DOWDELL,  3,  The  first  question  insisted 
on  in  argument  by  counsel  for  appellant  is 
one  that  was  raised  in  the  court  below  In 
selecting  the  Jury  for  the  trial  of  the  casa 
This  question  cannot  be  better  stated  here 
than  by  copying  the  statement  as  contained 
In  the  bill  of  exceptions,  to  wit :  "Before  the 
trial  of  this  cause  began,  the  court  called 
jury  No.  2  into  the  box,  and  ascertained  by 
Inquiry  of  the  Jurors  composing  said  Jnry 
No.  2  that  none  of  themi  were  interested  In 
the  defendant  or  related  to  the  plalntlfF  or 
to  counsel  of  either  party  to  the  cau8&  After 
this  was  done  the  defendant  demanded  a 
Btrudi  jury.  The  court  then  ordered  the 
sherifF  to  serve  upon  each  party  a  list  of  24 
Jurors  In  attendance  upon  the  conrt,  and 
while  these  lists  were  being  prepared  and  be- 
fore such  lists  had  been  served  upon  either 
party  the  defendant's  counsel  then  asked  the 
court  to  ascertain  by  inquiry  of  the  Jurors 
composing  Jiutt  No.  1,  the  only  other  jury  In 
attendance  upon  the  court,  whether  any  of 
them  were  Interested  In  the  defendant,  or 
related  to  the  plaintiff,  or  related  to  any  of 
the  counsel  of  either  party  to  the  cause.  The 
court  declined  to  make  such  inquiry,  and  the 
defendant  excepted  to  the  action  of  the  court 
in  declining  to  inquire  of  said  Jurors  com- 
posing said  jury  No.  1  as  to  whether  any  of 
them  were  related  to  the  plaintiff,  or  to  any 
of  the  counsel  in  the  cause,  and  whether  any 
of  them  were  interested  in  the  defendant" 
Section  2656  of  the  Code  of  1896,  which  pro- 
vides for  a  struck  Jury,  reads  as  follows: 
"In  all  actions  triable  by  Jury,  either  party 
may  demand  a  struck  Jury,  and  most  there- 
upon be  famished  by  the  sheriff  with  a  list  of 
twenty-four  Jurors  in  attendance  upon  the 
court,  from  which  a  Jury  must  be  obtained 
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by  the  parties  or  ibeir  attorneys  alternately 
striking  one  from  the  list  until  twelve  are 
stricken  off,  tbe  party  demanding  the  Jury 
commencing;  and  the  Jury  thus  obtained 
moat  not  be  challenged  for  any  cause  except 
bias  or  Interest  as  to  the  particular  case." 
No  objection  was  made  to  the  defendant's 
demand  for  a  struck  Jury  by  the  plaintiff  on 
the  ground  that  it  was  not  made  in  time,  or 
for  any  other  reason.  The  question  present- 
'  ed  mnst  therefore  be  considered  without  ref- 
erence to  the  timeliness  of  the  demand.  The 
simple  question,  then,  is,  did  the  court  err  In 
Its  refusal  to  make  the  inquiry  as  requested 
by  the  defendant?  Tbe  inquiry  which  was 
requested  by  the  defendant  was  limited  to 
tbe  ascertainment  of  whether  any  member  of 
Jury  No.  1  was  Interested  in  the  defesdant, 
or  related  to  the  plaintiff,  or  related  to  any 
of  the  counsel  of  either  party  to  tbe  cause, 
and  the  existmce  of  either  one  of  the  facts 
sought  to  be  ascertained  by  the  request  made 
of  tbe  court  would  constitute  groimd  of  chal- 
lenge of  a  Juror  for  cause  under  the  statute. 
The  request  was  made  before  the  list  of  24 
Jurors  was  furnished  by  tbe  sheriff  to  the 
parties  as  directed  by  the  court  If  the  re- 
quest, when  made,  imposed  a  duty  upon  the 
court,  tbe  refusal  of  which  involved  the  denial 
of  a  right  to  the  defendant,  then  there  was 
error.  There  Is  no  statute  that  In  terms  re- 
quires tbe  court  to  ask  the  Jury  whether  any 
of  tbem  are  disqualified  or  are  subject  to 
challenge  for  cause;  but  such  a  du^  may 
exist,  independent  of  any  express  statutory 
requirement  In  Davis  v.  Hunter,  7  Ala.  ISS, 
wBere  a  struck  Jury  was  demanded.  It  was 
said:  "The  defendant  complains  that  tbe 
plaintiff  was  permitted  to  challenge  several 
Jurors  for  cause  previous  to  commencing  the 
striking.  This,  we  think,  was  proper  enough ; 
for  it  certainly  cannot  be  supposed  that  he  is 
obliged  to  submit  his  case  to  a  prejudiced 
Jury,  because  the  other  party  thought  proper 
to  demand  the  privilege  of  having  one  struck. 
The  list  of  Jurws  from  which  tbe  striking 
Is  to  be  made  mnst  be  composed  of  individuals 
who  are  not  subject  to  any  bf  tbe  exceptions 
mentioned  in  the  previous  section."  The  ex- 
ceptions referred  to  In  the  "previous  section" 
were  similar  to  those  now  contained  In  sec- 
tion 5016  of  the  Code  of  1896,  giving  grounds 
of  challenge  for  cause.  The  relationship  of 
the  Juror  to  either  of  the  parties  to  the  suit 
may  be  ascertained  by  Interrogating  tbe  Juror. 
Section  5017,  Code  1896.  In  Dothard  v.  Den- 
son,  72  Ala.  643,  it  was  said :  "Tbe  right  of 
the  parties  to  a  Jury  free  from  bias  or  inter- 
est is  not  lost  or  subjected  to  chance  or  peril, 
because  one  party,  in  the  exercise  of  a  legal 
right — exercised.  It  is  presumed,  that  an  im- 
partial Jury  may  be  secured — demands  a 
strock  Jury.  •  •  •  When  the  right  is 
demanded,  neither  party,  whether  It  is  the 
party  making  the  demand  or  bis  adversary, 
is  to  be  subjected  to  the  hazard  of  being  com- 
pelled to  submit  the  issue  to  the  verdict  of 
jorors  who  may  be  of  the  regular  panels  in 


attendance  upon  the  court,  and  yet  subject  to 
challenge  because  of  bias  or  interest  as  to 
the  particular  case." 

The  right  of  tbe  parties  to  have  a  list  of  24 
competent  Jurors  from  which  to  obtain  tbe 
struck  Jury  carries  with  it  tbe  right  of  in- 
vestigation or  inquiry  for  the  purpose  of  as- 
certaining their  competency.  How  is  this 
right  to  be  exercised?  The  statute  says  that 
where  relationship  is  tbe  disqualifying  cause, 
it  may  be  shown  by  inquiring  of  the  Juror 
lilmself.  Who  is  to  make  the  inquiry?  In 
Kansas  City,  Memphis  &  Birmingham  R.  R. 
Co,  v.  Whitehead,  109  Ala.  496,  19  South.  705, 
It  was  said  by  this  court  speaking  through 
Brickell,  C.  J.:  "The  rule  prevailing  in  this 
state  Is  that  before  challenge  neither  party 
has  a  right  to  Interrogate  a  Juror  to  ascertain 
whether  he  is  subject  to  challenge.  Such  in- 
terrogation is  a  departure  from  the  course 
of  procedure  the  law  appoints,  and  must  be 
generally  speculative  and  InqulsltorlaL  Tbe 
presiding  Judge  will  at  all  times,  by  an  in- 
quiry of  each  member  of  the  panel  or  of  each 
Juror  proposed  to  be  drawn,  ascertain  whether 
he  has  the  requisite  qualifications,  or  is  sub- 
ject to  any  of  the  challenges  for  cause  pro- 
tecting the  parties  against  the  presence  of  In- 
competent Jurors,  or  of  Jurors  who  by  their 
relation  to  the  parties  or  the  particular 
cause  are  incompetent  or  disqualified.  This 
is  more  appropriate,  more  orderly,  and  more 
promotive  of  the  administration  of  Justice, 
which  would  soon  degenerate  into  a  mere  fish- 
ing procedure,  wearying  Jurors,  and  needless- 
ly consuming  the  public  time."  From  this  it 
Is  to  be  observed  that  the  proper  practice  is 
for  the  court  to  make  the  inquiry,  such  as 
was  requested  in  this  case,  and  not  the  party ; 
and  if  the  court  refuses  to  do  so  upon  request 
there  is  a  clear  denial  of  right  to  the  party 
to  protect  himself  against  the  hazard  of  sub- 
mitting his  cause  to  a  prejudiced  Jury.  As 
suggested  by  counsel  in  argument  It  must 
frequently  happen  that  one  or  the  other  of 
the  parties  and  their  attorneys  do  not  know 
the  Jurors,  and  do  not  know  whether  any  of 
them  are  subject  to  challenge.  How  are  tbey 
to  ascertain  the  fact  if  the  court  refuses  to 
make  the  inquiry,  since  they  are  not  permitted 
to  interrogate  the  Jurors?  It  has  been,  we 
may  say,  tbe  uniform  practice  in  this  state, 
in  the  circuit  and  city  courts,  for  the  presid- 
ing Judge  to  propound  in  each  case  to  the 
Jury,  before  the  cause  to  be  tried  is  submitted 
to  them,  the  questions  which  the  def^idant's 
counsel  asked  the  court  to  propound  in  this 
case.  In  Its  refusal  to  make  tbe  Inquiry  as 
requested,  the  court  committed  an  error. 

It  Is  urged  by  counsel  for  appellee  that 
Inasmuch  as  It  does  not  appear  from  the  rec- 
ord that  any  member  of  the  struck  Jury  which 
was  obtained  was  subject  to  challenge,  if 
there  was  error  in  the  court's  action,  it  was 
at  most  error  without  injury.  The  rule,  bow- 
ever,  is  that  where  error  is  shown,  injury 
is  presumed  to  exist  unless  the  contrary 
clearly  appears  from  the  record.    It  does  not 
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appear  from  the  record  that  all  of  the  persons 
compoalng  tlie  Btrn<^  jury  were  exempt  from 
the  diaqoaliflcatloDB  of  Interest  or  relation- 
ship, and  this  would  have  to  appear  to  oyvc- 
come  the  presumption  of  injury. 

The  defendant  requested  in  writing  the 
general  affirmative  charge,  which  was  re- 
fused. The  evidence  showed  without  dispute 
that  the  engineer  in  charge  of  the  defendant's 
locomotive  which  struck  and  killed  plalntUTs 
intestate  failed  after  discovering  the  peril 
of  the  deceased  to  reverse  the  lever,  and  there 
was  other  evidence  from  which  it  was  open 
to  the  jury  to  infer  that  such  failure  was  a 
negllg«it  omission  of  duty.  There  was, 
therefore,  no  error  in  refusing  the  charge. 

The  only  other  question  insisted  on  in  argu- 
ment by  counsel  for  appellant  relates  to  the 
ruling  of  the  court  in  refusing  the  defendant's 
motion  for  a  new  trial.  As  the  judgment 
appealed  from  must  be  reversed  for  the  error 
pointed  out,  we  will  not  consider  the  question, 
or  the  motion  for  a  new  triaL 

Berersed  and  remanded. 

McGLELLAN,  C.  J.,  and  TTSON  and  DBN- 
SON,  33..  concur. 


PINCKABD    T.    AMERICAN    PBBBHOIiD 

liANB  MORTGAOB  CO. 
(Supreme  Court  of  Alabama.    June  6,  1905.) 

1.  Covenants — WAHRAMrr — Bbiaoh. 

Where  a  deed  by  mutnal  mistake  describes 
a  tract  of  land  other  than  ttlat  intended  to  be 
conveyed,  the  covenants  of  warranty  in  the  deed 
are  not  thereby  brokoi. 

[Bd.  Note. — For  cases  in  iMint,  see  voL  14b 
Cent  Dig.  Covenants,  {{  164.  182.] 

2.  Same. 

Where,  at  the  time  a  deed  Is  executed,  the 
grantor  does  not  own  the  land  intended  to  be 
conveyed,  the  covenant  of  warranty  is  broken 
when  made. 
&  Sakk — Right  of  Aonoif — Bmor  of  Cor- 

VKTANCX. 

The  grantee  of  land  does  not  by  the  convey- 
ance become  the  owner  of  the  grantor's  right  of 
action  against  his  vendor  for  damages  for  an  ex- 
Isting  breach  of  a  covenant  of  warranty. 

[Bd.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Covenants,  {{  78-Sl.] 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  the  American  SYeehoId  Land 
Mortgage  Company  against  James  S.  Plnck- 
ard  and  others.  Judgment  for  complainant 
Defendant  Plnckard  appeals.    Affirmed. 

The  original  bill  in  this  case  was  died  by 
the  appellee,  the  American  Freehold  Land 
Mortgage  Company,  against  the  appellant,  J. 
S.  Plnckard,  and  one  Leftwlch  and  his  wife. 
The  purposes  of  the  bill,  the  amendment 
thereof,  and  the  other  facts  of  the  case  neces- 
sary to  an  understanding  of  the  decision  on 
the  present  appeal  are  sufficiently  stated  in 
the  opinion.  Upon  the  final  submission  of 
the  cause  upon  the  pleadings  and  proof, 
the  chancellor  rendered  a  decree  dismissing 


the  cross-bin  and  granting  the  relief  prayed 
for  in  the  amended  bill,  ascertaining  the 
amount  due  on  the  mortgage  deed,  and  order- 
ing the  foreclosure  of  the  mortgage.  From 
this  decree  the  defendant  Plnckard  appealed, 
and  asBlgrned  as. error  the  rendition  thereof. 

Stelner,  Crum  &  Weil,  for  appellant 
Hugh  Nelson,  for  appellee. 

TYSON,  J.  The  bill  in  this  cause  as  orlg-. 
Inally  framed  sought  to  correct  a  misde- 
scription of  the  land  described  in  a  certain 
deed  executed  by  complainant  to  one  Left- 
wich,  and  in  the  mortgage  executed  by 
Leftwlch  to  complainant  to  secure  the  pur- 
chase money  and  to  foreclose  the  mortgage. 
The  misdescription  sought  to  be  corrected 
was  as  to  a  certain  piece  or  parcel  of  the 
land  which  was  by  mistake  described  in  each 
of  these  conveyances.  The  complainant  it 
is  averred,  did  not  own  this  particular  piece 
of  land  at  the  time  It  executed  the  deed, 
wliicb  contained  covenants  of  warranty  to 
Leftwlch,  nor  at  the  time  of  the  filing  of  the 
bill.  Leftwlch,  the  mortgagor  and  the  gran- 
tee in  the  deed  executed  by  complainant  and 
his  wife,  as  well  as  Plnckard,  then  assignee 
of  the  equity  of  redemption  by  absolute  con- 
veyance, were  each  made  parties  respondent 
to  the  bill.  The  bill  was  subsequently 
amended  by  striking  out  Leftwlch  and  wife 
as  parties,  and  those  averments  of  the  bill 
and  Its  prayer  relating  to  a  mistake  in  the 
description  of  the  land,  leaving  the  bill  one 
of  foreclosure  of  the  mortgage  on  all  the 
lands  described  in  it  « 

Objection  was  taken  by  Plnckard  to  the 
allowance  of  this  amendment  His  objection 
seems  to  proceed  upon  the  theory  that  the 
bill  as  originally  framed  showed  an  equity 
in  bis  favor,  which  would  have  required 
complainant  to  offer  to  abate  the  purchase 
price  to  the  extent  of  the  value  of  the 
parcel  of  land  conveyed  by  the  deed  of 
complainant  to  Leftwlch  and  by  Leftwicb  to 
him,  which  it  did  not  own,  as  a  condition  to 
obtaining  relief..  This  Is  evidently  upon  the 
idea  that  its  averments  showed  a  breach  of 
the  covenants  of  warranty  by  complainant 
contained  in  its  deed  to  Leftwlch.  The  an- 
swer to  this  is  that  if  the  pared  of  land 
was  put  into  the  deed  by  mutual  mistake  of 
the  parties,  the  covenants  were  never  bro- 
ken. But  aside  from  this,  as  we  shall  show 
later  on,  the  damages  arising  from  the 
breach  of  covenants  did  not  pass  to  Pinckara 
by  Leftwich's  conveyance  to  him. 

The  answer  of  Plnckard  to  the  bill  as 
amended,  which  was  made  a  cross-bill, 
sought  to  have  the  amount  of  the  mortgage 
debt  abated,  on  the  ground  that  the  covenant 
of  warranty  of  title  in  complainant's  deed  to 
Leftwlch  had  been  broken.  The  averaienta 
of  the  cross-bill  show,  as  does  the  evidence, 
that  at  the  time  the  deed  was  made  the  {par- 
cel or  piece  of  land  to  which  Leftwlch  fail- 
ed to  get  a  title  was  not  owned  by  the  com- 
plainant at  the  time  It  executed  the  4eed. 
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The  covenant  was  therefore  tooken  when 
made.  A  covenant  la  a  contract,  and  dama> 
gea  are  recoverable  for  Its  breach.  The  right 
of  Leftwlch  to  recover  of  complainant  the 
damages  he  may  have  anstalned  by  a  breach 
of  the  covenant  Is  a  chose  In  action,  and  that 
was  its  natnre  and  character  when  he  exe- 
cuted the  deed  to  Plnckard  attempting  to 
convey  the  piece  of  land  to  him.  Flnckard's 
right  or  title  to  the  damages,  which  had  al- 
ready accrued  to  Leftwlch,  is  predicated  sole- 
ly upon  his  acquisition  of  Leftwlcb's  equity 
of  redemption  In  the  land  under  the  deed  exe- 
cuted by  Leftwlch  to  Urn.  Did  Leftwlch's 
right  of  action  for  a  breach  of  covenant 
pass  by  that  conveyance?  If  it  did  not,  then 
Plnckard  was  not  entitled  to  any  relief  under 
his  cross-bill,  and  It  was  properly  dismissed. 
This  point  was  decided  In  Prestwood  v. 
McGowin,  128  Ala.  267,  29  South.  886,  86 
Am.  Ett.  Rep.  136.  It  was  there  held,  and, 
we  think,  correctly,  that  "covenants  may 
run  with  the  land,  but  damages  arising 
from  broken  covenants  do  not,  nor  do  they 
inure  to  subsequent  grantees  of  the  title." 
In  addition  to  the  authorltleB  there  cited, 
see  11  Cyc.  p.  1097,  and  cases  cited  in  note 
46. 
Affirmed. 

McCLBLLAN,  O.  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


WEST  POINT  MIN.  ft  MFO.  CO.  eta),  v. 

ALLEN. 
(Supreme  Court  of  Alabama.    May  80,  190S.) 
Fbauduibnt    COWVETAWai — Vaoatiow — LOCA- 
TIOK   or   PBOPEKTV— JUBISDICmON. 

Under  Code  1876,  i  8886,  readopted  into 
the  Code  of  1896,  anthoritlnx  a  creditor  without 
a  Hen  to  file  a  bill  in  chancery  to  subject  to  the 
payment  of  his  debts  any  property  fraadalently . 
conveyed  by  the  debtor,  a  creditor  cannot  sue  in 
Alabama  to  set  aside  an  alleged  fraudulent  con- 
veyance of  aaaeta  located  in  another  state. 

Appeal  from  Chancery  Court,  Lauderdale 
County;  Wm.  H.  Simpson,  Chancellor. 

"To  be  officially  reported." 

Bill  by  Susan  B.  Allen  against  the  West 
Point  Mining  ft  Manufacturing  Company  and 
another.  From  a  decree  overruling  a  de- 
murrer to  the  bill,  defendants  appeal.  B«- 
rereed. 

Simpson  ft  Jones,  for  appellants.  Bmmett 
E.  O'Neal  and  Thomas  H.  Bonlhac,  for  ap- 
pellee. 

McCLBLIiAN,  C.  J.  The  bill  in  this  cause 
was  filed  by  a  Judgment  creditor  of  the 
West  Point  Mining  &  Manufacturing  Com- 
pany, a  corporation  under  the  laws  of  Ala- 
bama, to  annul  a  deed  of  trust  executed  by  it 
In  this  state  to  the  Florence  Loan  ft  Trust 
Company,  also  an  Alabama  corporation,  to 
secure  all  of  Its  creditors,  upon  the  ground 


that  the  conveyance  was  fraudulent  as  to 
creditors.  The  property  conveyed  by  the 
deed  of  trust,  consisting  of  real  estate  and 
personal  property  appurtenant  thereto,  is 
situated  in  the  state  of  Tennessee.  The  deed 
of  trust  was  foreclosed  by  the  trustees  In 
this  state  under  power  of  sale  therein,  and 
the  property  was  ultimately  conveyed  to  the 
United  States  Iron  Company,  a  corporation 
under  the  laws  of  the  state  of  New  Jersey, 
by  whom  it  4b  now  held.  The  United  States 
Iron  Company  demurred  to  the  bill  upon  the 
ground  that  the  property  conveyed  by  the 
deed  of  trust  Is  situated  in  the  state  of  Ten- 
nessee. From  the  decree  overruling  the  de- 
murrer, this  appeal  is  taken. 

In  Bump  on  Fraudulent  Conveyances,  p; 
498,  It  Is  said:  "The  courts  of  one  state 
have  no  jurisdiction  or  authority  to  set  aside 
a  fraudulent  conveyance  of  land  situate  in 
another  state."  In  the  case  of  Llde  v.  Par^ 
ker's  Ex'r,  00  Ala.  165,  construing  section 
8886  of  the  Code  of  1876,  authorizing  a  cred- 
itor without  a  lien  to  file  a  bill  in  chancery 
to  subject  to  the  payment  of  his  debt  any 
property  fraudulently  conveyed  by  the  debt- 
or. It  was  held  that  the  property  referred  to 
by  the  statute  was  property  within  the  state 
of  Alabama.  The  court  said :  "It  cannot  be 
presumed  that  the  Legislature  meant  to 
g^lve  to  its  enactment.  If  it  could  do  so,  an 
extraterritorial  operation,  or  to  authorize 
courts  of  equity  here,  through  their  power 
over  parties  within  their  judlsdlction,  to 
appropriate  real  and  personal  property  situ- 
ated in  another  state  for  the  payment  of 
simple  contract  creditors,  in  Alabama  or 
elsewhere."  Section  3886  of  the  Code  of 
1876  was  adopted  into  the  Code  of  1886,  and 
readopted  Into  the  Code  of  1896.  As  has 
been  repeatedly  held,  this  was  an  adoption 
of  the  previous  judicial  construction.  There 
Is  no  distinction  in  principle  between  a  bill 
to  set  aside  a  conveyance  of  property  situat- 
ed In  another  state,  fraudulently  transferred, 
filed  by  a  judgment  creditor,  and  one  filed 
by  a  simple  contract  creditor.  The  relief 
Is  the  same  In  both  cases.  To  hold  that  a 
fraudulent  conveyance  of  property  situated 
in  another  state  may  be  avoided  In  the 
courts  of  this  state  by  a  judgment  creditn:, 
when  it  cannot  be  done  by  a  simple  contract 
creditor,  would  effect  a  discrimination  in 
favor  of  Judgment  creditors  against  simple 
contract  creditors  In  the  matter  of  such  re- 
lief. This  would  be  opposed  to  the  intention 
of  the  Legislature,  repeatedly  declared  by 
this  court,  to  give  to  simple  contract  credit- 
ors an  equal  right  with  Judgment  credit- 
ors to  reach  property  subject  to  the  pay- 
ment of  debts  which  has  been  fraudulently 
transferred.  Lehman  v.  Meyer,  67  Ala.  396. 
"Property"  was  used  in  the  same  sense  In 
baOx  statutes. 

It  is  averred  in  the  bill  that  the  execution 
of  the  deed  of  trust  was  never  properly  au- 
thorized by  the  shareholders  of  the  West 
Point   Mining   ft  Manufacturing   Company. 
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The  formalities  averred  to  have  been  dis- 
regarded were  for  the  benefit  of  the  share- 
holders of  the  company,  and,  if  they  ac- 
quiesce, others  cannot  complain.  Nelson  t. 
Hubbard  et  al.,  06  Ala.  238,  11  Sontb.  428, 
17  L.  R.  A.  375. 

For  tlie  reasons  above  given,  the  decree  of 
the  chancellor  must  be  reversed,  and  a  de- 
cree here  rendered,  sustaining  the  demurrer 
to  the  bill  and  remanding  the  cause. 

Reversed,  rendered  in  part,  an^  remanded. 

TYSON,  DOWDBLL,  ANDERSON,  and 
DENSON,  JJ.,  concur.  SIMPSON,  J.,  not 
Bitting. 


HATNES  et  al.  V.  SIMPSON. 
(Supreme  Court  of  Alabama.    Jane  1,  190S.) 

UZKCDTOBS  AND  ADMIHISTBATOBS— DECEDENT'S 

Estate — Sale  to  Pat  Debts— Pasties. 
The  failure  to  make  an  heir  a  party  to  pro- 
ceedings for  the  Bale  of  land  for  the  payment  of 
the  debts  of  the  decedent,  being  a  mere  irregu- 
larity, does  not  affect  the  title  of  the  purchaser 
on  a  collateral  attack;  and  the  heir  cannot 
maintain  ejectment  against  one  holding  under 
the  title  acquired  by  the  purcliaser. 

Appeal  from  drcult  Court;  debume 
County ;  Jolm  Pelliam,  Judge. 

"To  b«  offlcially  r^orted." 

Statutory  action  of  ejectment  I^  LUly 
Simpson  against  Mary  E.  Haynee  and 
others  to  recover  land  sold  by  the  adminis- 
trator of  John  A.  Simpson  and  claimed  by 
defendants  under  title  from  the  purchaser 
at  the  adminlstrator'B  sale.    From  a  Judg- 


ment for  plaintiff,  defendants  appeal.     Re- 
versed. 

James  Aiken,  for  appellants.  Lapsley  & 
Arnold,  for  appellee. 

ANDERSON,  J.  The  sale  of  the  land  in 
question  in  the  year  1882  by  tbe  adminis- 
trator for  tbe  payment  of  the  debts  of  the 
intestate,  J.  A.  Thompson,  under  a  decree 
of  the  probate  court,  divested  the  title  out 
of  tbe  heirs.  The  failure  to  make  this 
plaintiff,  who  claims  to  be  an  heir  of  J.  A. 
Thompson,  a  party  to  the  proceeding  for  the 
sale  of  the  land,  cannot  vitiate  the  sale  or 
affect  the  title  of  the  purchaser,  as  it  was 
but  an  irregularity,  not  available  to  the  plain- 
tiff upon  a  collateral  attack  of  the  sale. 
The  record  recites  a  compliance  with  sec- 
tion 167  of  the  Code  of  1896  as  to  the  tak- 
ing of  the  testimony  in  support  of  the  peti- 
tion for  sale  and  other  Jurisdictional  facts. 
Gtoodwln  V.  Sims,  86  Ala.  102,  6  South. 
687,  11  Am.  St  Rep.  21;  Field  v.  Goldsby, 
28  Ala.  218,  65  Am.  Dec.  341;  Bland  ▼. 
Bowie,  68  Ala.  162;  Massey  v.  Smith,  73 
Ala.  174;  Smith  v.  Brannon,  99  Ala.  445,  12 
South.  422.  As  the  defend^ts  boli  under 
the  title  acquired  by  the  purchaser  at  the 
administrator's  sale,  they  were  entitled  to 
the  general  affirmative  charge,  which  was 
requested  by  tiiem  and  refused  by  tbe  trial 
court  The  Judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  C.  J.,  and  TYSON  and 
SIMPSON,   JJ.,  concur. 
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GAMBLE  T.  CITT  COUNCIL  OF  MONT- 
GOMERY. 

(Supreme  Court  of  Alabama.    Jane  SO,  1905.) 

1.  LlCERBEB— OOCUPATIOK  TAX— VALIDITY. 

Where  an  occupation  tax  imposed  by  a  city 
U  not  oppressive  or  in  conflict  with  the  Consti- 
tution, the  courts  will  uphold  it,  unless  in  its 
operation  it  discriminates  against  one  and  in 
favor  of  another  of  the  same  class. 

[EJd.  Note. — For  cases  In  point,  see  vol.  82, 
Cent.  Dig.  Licenses,  M  6-&] 

2.  Sami  —  Mkbchahts    laatnita    Tradirs 
Stamps. 

An  ordinance  Imposing  an  occupation  tax  of 
$400  on  .merdianta  istuing  trading  stamps  is 
not  shown  to  be  unreasonable  by  proof  which 
does  not  show  how  many  of  the  stamps  have 
been  redeemed,  and  whi(£  shows  that  they  are 
only  redeemed  after  a  buyer  of  goods  has  pre- 
■erred  the  stamps  to  the  amount  of  $500 ;  it  be- 
ing presumed  that  the  ordinance  is  reasonable 
until  the  contrary  appears  on  its  face  or  ia 
shown  by  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Coit.  Dig.  Licenses,  |  IS.] 

8.  Sahs. 

Acts  18M-0B,  p.  686,  |  10,  authorizing 
cities  to  license  all  business  and  occupations  not 
prohibited  by  the  Constitution  and  laws  of  the 
state,  authorizes  a  city  to  impose  a  license  tax 
of  $400  on  merchants  issuing  trading  stamps, 
though  merchants  with  the  same  capital  not 
issuing  stamps  are  reqnlred  to  pay  a  license  tax 
of  only  $24. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Uoenses,  {|  8,  10,  18.] 

Appeal  from  City  Conrt  of  Montgomery. 

"To  be  officially  reported." 

J.  O.  Gamble  was  convicted  of  a  violation 
of  an  ordinance  of  the  city  of  Montgomery, 
and  he  appeals.    Affirmed. 

Hill,  Hill  ft  Wblting,  for  appellant  Ray 
Rnshton,  for  appellee. 

ANDERSON,  J.  The  sole  qaestlon  Involv- 
ed In  this  appeal  la  the  validity  of  the  ordi- 
nance under  which  this  defendant  was  con- 
victed in  the  court  below.  Acts  1894-95,  p. 
633,  f  10,  provides  "that  said  dty  council  shall 
have  the  power  to  license  all  business,  trades, 
occupations  and  professions  not  prohibited 
by  the  Constitution  and  laws  of  the  state  of 
Alabama."  It  is  settled  law  in  this  state 
tliat  the  Legislature  can  confer  upon  cities 
and  towns  the  power  to  Impose  a  license  tax 
upon  business  and  professions.  N.,  C.  &  St. 
L  Ry.  T.  Attalla,  118  Ala.  302,  24  South.  450; 
Elsberry  t.  State,  52  Ala.  8;  Ex  parte  City 
Oouncll  of  Montgomery,  04  Ala.  463;  City 
Council  V.  Shoemaker,  51  Ala.  114;  Abel  y. 
State,  90  Ala.  631,  8  South.  760;  City  Council 
of  Montgomery  v.  Kelly  (Ala.)  38  South.  67. 
If  the  tax  is  not  unreasonable,  oppressive,  or 
prohibitive,  it  will  be  upheld  by  the  courts 
and  Is  not  violative  of  the  Constitution,  un- 
less In  its  operation  It  discriminates  against 
one  and  in  favor  of  another  member  of  the 
same  clasa  "We  may  concede  that,  when  a 
tax  Is  Imposed  on  avocations  or  privileges  on 
the  franchises  of  corporations.  It  must  be 
39  SO.— 28 


equal  and  uniform.  The  equality  and  uni- 
formity consists  In  the  imposition  of  a  lilce 
tax  upon  all  who  engage  in  the  avocation,  or 
who  may  exercise  the  privilege."  Fhcenlx 
Carpet  Co.  v.  State,  118  Ala.  151.  22  South. 
627,  72  Am.  St  Rep.  143.  "So  long  as  the 
burden  falls  with  equal  weight  upon  every 
member  of  a  given  class,  natural  and  artlfl- 
cial  alike,  it  is  difficult  to  formulate  an  argu- 
ment that  such  levy  violates  any  provision 
of  our  own  or  of  the  federal  Constitution." 
Qua'rtlebaum  v.  State,  79  Ala.  4. 

In  the  case  at  bar  we  have  no  evidence  that 
the  tax  Imposed  Is  unreasonable  or  prohib- 
itive. So  far  as  we  know,  the  defendant 
could  well  afford  to  pay  the  tax  and  conduct 
a  lucrative  and  profitable  business.  The 
bill  of  exertions  sets  out  the  amount  of 
stock  carried,  and  total  amount  for  sale  of 
stamps,  but  does  not  mention  hovv  many  of 
said  stamps  have  been  redeemed.  It  may  be 
that  two-thirds  of  them  have  not  and  never 
will  be  presented.  Besides,  they  are  only  re- 
deemed after  a  purchaser  of  goods  has  pre- 
served all  of  his  checks  to  the  amount  of 
$500.  If  purchasers  do  not  preserve  checks 
to  the  amotmt  of  $500,  the  chedis  avail  them 
nothing,  and  go  towards  making  up  the  prof- 
its of  the  defendant  The  mle  applies  here 
that  when  the  question  as  to  the  reasonable- 
ness of  a  dty  ordinance  is  raised,  and  it  has 
reference  to  a  subject-matter  within  the  cor- 
porate Jurisdiction  of  the  city,  it  will  be  pre- 
sumed to  be  reasonable,  unless  the  contrary 
appears  upon  the  face  of  the  law  Itself  or  is 
established  by  proper  evidence.  Van  Hook 
V.  aty  of  Selma,  70  Ala.  361,  46  Am.  Rep.  86 ; 
Commonwealth  v.  Patch,  97  Mass.  221;  St. 
Louis  v.  Weber,  44  Mo.  550 ;  Wiggins  Bridge 
Co.  V.  Bast  St  Louis,  107  U.  S.  365,  2  Sup. 
Ct  257,  27  L.  Ed.  419 ;  also  30  L  R.  A.  482, 
notes  6,  6. 

The  defendant  contmds  that  the  tax  in 
question  is  not  uniform,  in  that  it  discrimin- 
ates against  him,  and  he  introduces  an  ordi- 
nance fixing  the  tax  on  merchants  whose  cap- 
ital in  business  is  the  same  as  his  at  $24,  In- 
stead of  $400.  And  the  question  that  pre- 
sents itself  for  onr  consideration  and  which 
is  decisive  of  this  case  Is,  does  the  defendant 
belong  to  the  class  of  merchants  included  in 
the  last-mentioned  ordinance?  We  think  not. 
and  think  that  the  business  in  which  the  de- 
fmdant  was  engaged  is  of  such  a  character 
a«  to  not  prohibit  the  Imposition  of  a  license 
tax  greater  than  the  one  imposed  on  ordinary 
merchants.  These  views  are  not  in  conflict 
with  the  case  of  State  v.  Shugart  138  Ala. 
86,  35  South.  28,  100  Am.  St  Rep.  17,  which 
simply  decided  that  "issuing  trading  stamps" 
was  not  violative  of  the  statute  against  lot- 
teries and  gift  enterprises. 

The  Judgment  of  the  dty  court  is  affirmed. 

McCLELLAN,  C.  J.,  and  TYSON,  DOW- 
DELL,  SIMPSON,  and  DENSON,  JJ.,  con- 
cur. 
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Ex  parte  OORNWBIiL. 
(Supreme  Court  of  Alabama.    June  SO,  1905.) 

1.  Judges— DiBQUAuncATioN— Bias. 

Any  interest,  the  probable  and  natural 
tendeacy  of  which  is  to  create  a  bias  in  the  mind 
of  the  trial  judge  for  or  against  a  party  to  a 
suit  is  sufficient  to  disqualify  the  jud^e  from 
trying  the  suit,  although  such  interest  la  not  a 
pecuniary  one. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  29, 
Cent.  Dig.  Judges,  {}  187-189.] 

2.  Same. 

A  judge,  who  was  a  depositor  in  a  bank 
which  failed  as  a  result  of  an  alleged  embezzle- 
ment of  the  bank's  funds  by  an  officer  thereof, 
had  such  an  interest  in  the  prosecution  of  the 
Officer  for  the  embezzlement  as  to  disqualify  him 
to  preside  at  the  trial. 

'    [Hd.  Note. — For  cases  in  point,  see  toI.  29, 
Cent  Dig.  Judges,  S8  190,  198-201.] 

"To  be  officially  reported." 

Petition  by  Thomas  J.  Comwell  for  a  per- 
^nptory  writ  of  mandamus  to  compel  tbe 
judge  of  the  dty  court  of  Bessemer  to  cer- 
tify uia  Incompetency  to  try  an  Indictment 
l^endljag  against  petitioner.  Writ  awarded 
uisL 

W.  K.  Smith,  Frank  S.  White  &  Son,  for 
petitioner. 


DOWDBLL,  X  The  petitioner  was  In- 
dicted by  the  grand  Jury  of  the  city  court  of 
Bessemer  for  embezzlement  at  the  September 
term,  1903-04,  of  said  court  The  case  was 
pending  for  trial  In  that  conrt  The  offense 
charged  was  for  embezzling  a  large  sum  of 
money,  which  was  In  the  possession  of  the 
Bessemer  Savings  Bank,  or  deposited  therein, 
while  the  petitioner  was  an  officer  of  said 
bank.  The  respondent  in  the  petition  la  the 
judge  of  the  city  court  of  Bessemer.  The 
petition  and  answer  show  that  at  the  time  of 
the  alleged  offense  the  respondent  was  a  de- 
positor of  eald  bank  to  the  amount  of  about 
$1,200;  "that  the  Bessemer  Savings  Bank, 
the  corporation  mentioned  and  set  out  In 
each  of  the  indictments,  •  •  •  failed  on 
or  about  the  8th  day  of  June,  1903,  and  a  re- 
ceiver was  appointed  by  the  city  court  of 
Birmingham  in  a  cause  pending  In  said  court, 
who  took  charge  of  the  entire  assets  of  the 
said  bank,  and  who  has  since  proceeded  to 
wind  up  the  affairs  of  said  bank  as  such  re- 
ceiver; that  tbe  said  bank  went  out  of  busi- 
ness at  tbe  time  of  Its  failure  aforesaid." 
The  petitioner  objected  to  being  tried  on  said 
indictments  by  the  respondent  as  Judge  of  the 
city  court,  on  the  ground  of  incompetency  by 
reason  of  Interest  of  said  judge  as  a  depositor 
In  said  bank,  and  requested  the  judge  to  cer- 
tify his  incompetency  under  the  statute,  in 
order  that  a  special  judge  might  be  selected 
to  try  petitioner  on  said  indictments.  This 
tbe  respondent  declined  and  refused  to  do. 
The  present  petition  is  for  a  peremptory  writ 
of  mandamus  to  compel  the  respondent  to 
certify  his  Incompetency. 

It  Is  true  that  the  respondent  has  no  direct 
ipecuniary  Interest  in  the  result  of  the  prose- 


cution by  tbe  state  against  tbe  petitioner  on 
the  pending  Indictments ;  and,  if  the  question 
of  disqualification  were  left  to  be  determined 
alone  by  the  terms  of  the  statute  (section 
2637  of  the  Code  of  1896),  under  the  facts  in 
the  present  case  no  disqualification  could  be 
said  to  exist  But,  under  the  common  law, 
there  are  other  gromids  than  those  mentioned 
In  the  statute  which  go  to  the  disqualification 
of  the  judge.  In  GUI  v.  State,  61  Ala.  172, 
it  was  said :  "According  to  the  stem  morali- 
ty of  the  common  law,  a  judge  is  required  t» 
be  legally  indifferent  between  the  parties." 
In  Freeman  on  Judgments,  1 140,  it  is  said  to 
be  "well  settled  by  the  common  law  that  no 
judge  ought  to  act  where,  from  Interest  or 
any  other  cause,  he  is  supposed  to  be  partial 
to  one  of  the  suitors."  Any  interest,  the 
probable  and  natural  tendency  of  which  is 
to  create  a  bias  In  the  mind  of  the  judge  for 
or  against  a  party  to  the  suit,  is  sufficient  to 
disqualify.  The  judge  is  human,  and  human 
nature  at  best  is  weak,  and  as  far  as  it  is 
possible  a  perfect  equipoise  should  always  be 
preserved  in  the  administration  of  Justice 
by  the  courts.  Pecuniary  interest  in  the  re- 
sult of  the  suit  Is  not  the  only  disqualifying 
interest  If  such  were  true,  there  would  ex- 
ist no  disqualification  in  the  judge  to  try  a 
defendant  on  a  charge  of  arson  in  the  burn- 
ing of  the  house  of  the  Judge.  And  yet  no 
one  would  for  a  moment  question  the  exist- 
ence of  such  an  interest  in  the  result  of  the 
trial,  the  probable  and  natural  tendency  of 
which  would  be  to  create  a  bias,  that  would 
effect  the  competency  of  the  judge.  In  Med- 
lin  ▼.  Taylor,  101  Ala.  230,  13  South.  310,  in 
a  contested  election  case,  where  the  judge  be- 
fore whom  the  contest  was  instituted  declined 
to  sit,  because  Ills  tight  to  office  by  the  same 
general  election  was  being  contested,  but 
in  a  different  forum,  it  was  said  by  this 
court,  speaking '  tbroogb  tbe  present  Chief 
Justice,  then  Justice:  "Judge  Taylor  not 
only  had  no  pecuniary  Interest  In  the  result 
of  this  contestation,  but  he  had  no  Interest 
whatever  that  could  be  affected  by  any  possible 
termination  of  the  Issues  Involved" — citing 
authorities.  "It  Is  the  opinion  of  this  court 
however,  that  under  the  doctrine  of  the  com- 
mon law,  aside  from  our  constitutional  and 
statutory  provisions,  he  had  such  a  personal 
interest  in  the  questions  involved  in  the  con- 
testation of  Medlin,  in  the  nature  of  things 
such  a  bias  in  favor  of  one  of  the  parties  to 
the  case,  as  disqualified  him  to  hear  and 
determine  the  same,  and  justified  his  action 
in  declining  so  to  do."  Here,  as  a  result  of 
the  alleged  embezzlement  for  which  the  peti- 
tioner was  indicted  and  to  be  tried,  the  bank 
wherein  the  judge  was  a  depositor  failed, 
and,  unable  to  pay  its  depositors,  was  put  in- 
to the  hands  of  a  receiver  for  the  purpose  of 
winding  up  its  business.  By  the  alleged 
malconduct  of  the  petitioner,  the  Judge  is 
made  to  suffer  a  loss  in  property-money  de- 
posited with  the  bank.  To  what  extent  does 
not  appear,  whether  the  total  of  his  deposit 
or  only  a  part;  but  that  Is  immaterial.    Un- 
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der  the  facta  we  think  that  the  Judge  had 
such  a  personal  Interest  In  the  subject-matter 
of  the  pending  prosecutions,  such  as  In  the 
nature  of  things  was  calculated  to  produce 
in  the  mind  a  bias  such  as  would  Impair,  If 
not  prevent  that  equipoise  which  the  stem 
morality  of  the  common  law  demands  In  the 
administration  of  Justice. 

Oup  conclusion,  therefore,  is  that  the  Judge 
waa,  by  reason  of  interest  In  the  result  of  the 
suit,  dlsquallfled  to  try  the  petitioner;  and, 
unless  he  certifies  his  disqualification  after 
being  duly  Informed  of  our  conclusion,  the 
writ  wll]  issue  as  prayed  for. 

McCLBLLAN,  C.  X,  and  SIMPSON  and 
DENSON,  JJ.,  concur. 


McDANIBL  T.  SULLIVAN  ft  BRAMLETT. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  Ohattki,    Moktoaoks  —  Dbhh  uie— Action 
BT  MoRTOAOKB—DmnsES— Statute. 

Under  Code  1896,  i  1478,  providing  that  a 
defendant  In  detinue  by  a  mortgagee  "may  plead 
any  matter  of  defense  that  he  might  have  plead- 
ed if  the  action  had  t>een  on  the  debt,  except," 
etc.,  a  defendant,  in  detinue  by  a  mortgagee  in 
a  mortgage  to  secure  purchase-money  notes 
given  by  defendant  on  buying  personalty,  may 
set  up  breach  of  warranty  in  the  sale  or  false 
representations  made  by  the  mortgagee  which 
induced  defendant  to  bay,  for  the  purpose  of 
defeaUng  the  action ;  but  he  cannot  ask  for 
Judgment  against  the  mortgagee. 

2.  Saicb— DrBT  Skcobkd— CanDns— Nbt  Pbo- 
CEEDS  or  Sale  of  Otheb  Pbofebtt. 

Where,  in  detinue  by  a  mortgagee  In  a 
mortgage  providing  for  "holding,  recovery,  and 
selling"  the  mortgaged  property,  as  well  as  for 
attorney's  fees,  it  was  shown  that  the  mortgaged 
property  not  sued  for  had  been  sold  and  applied 
to  Uie  debt,  the  mortgagor  was  entitled  only  to 
be  credited  with  the  net  proceeds  of  the  sale  on 
his  suggestion,  as  expressly  provided  by  Code 
1896.  i  UTI. 

8.   SAMB— ASCEBTAimiENT  OF  DEBT  DtTE. 

In  detinae  by  a  mortgagee,  the  conrt.  In 
ascertaining  the  amoant  due,  can  only  consider 
the  amoant  dne  on  the  mortgage  on  which  the 
action  is  based,  and  cannot  include  a  debt  not 
due  on  a  separate  instrument. 

Appeal  from  City  Conrt  of  Gadsden;  Jno. 
B.  Disque,  Judge. 

"To  be  oflBclally  reported." 

Action  by  Sullivan  ft  Bramlett  agaln'st  J. 
A.  McDaniel.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

The  action  was  based  on  a  mortgage  em- 
bracing the  mule  In  suit  and  two  others. 
The  defendant  filed  seven  pleas;  the  two 
first  being  the  general  issue,  the  third  a  de- 
nial of  title  in  the  plaintiffs,  and  the  fourth 
aetting  np  that  the  suit  was  based  on  the 
mortgage,  wblcb  was  given  to  secure  the  pur- 
%ha8e  money  for  the  two  mules  other  than 
the  one  In  suit,  and  that  the  plaintiff  bad 
warranted  the  two  mules,  and  setting  up 
a  breach  of  the  wjtrranty.  The  fifth  plea 
was  to  similar  effect,  setting  up  misrepresen- 
tations of  plaintiff  made  to  Induce  the  defend- 


ant to  purchase  said  mules.  The  sixth  and 
seventh  pleas  followed  the  fifth  and  sixth,  but 
asking  Judgment  against  the  plaintiff  for  the 
excess  of  damages  over  the  debt  secured  by 
the  mortgage.  Demurrers  were  sustained  to 
all  except  the  first  and  second  pleas.  Upon 
the  trial  the  plaintiffs  Introduced  the  mort- 
gage, the  basis  of  the  suit,  ocecuted  by  the 
defendant  and  covering  three  mules ;  one  be- 
ing the  mule  described  in  the  complaint. 
They  also  Introduced  In  evidence  the  note 
described  In  the  mortgage,  and  also  another 
note,  similar  In  all  respects,  except  that  It 
was  payable  six.  Instead  of  three,  months  af- 
ter date.  One  of  the  plaintiffs  testified  as  a 
witness  that  the  consideration  of  the  two 
notes  was  the  purchase  money  for  the  two 
mules  not  in  the  complaint ;  that  the  defend- 
ant owned  the  mule  sued  for,  and  put  him  in 
the  mortgage  as  additional  security  for  the 
debt ;  that  the  plaintiffs  had  taken  possession 
of  and  sold  the  mules  not  sued  for,  and  ap- 
plied the  proceeds  to  the  debt,  after  deduct- 
ing the  costs  of  keeping  them  until  he  foond 
a  purchaser  and  an  attorney's  fee  for  advice 
In  the  premises. 

Dortch,  Martin  ft  Allen,  for  appellant 
CullI  ft  Martin,  for  appellees. 

ANDBRSON,  J.  Section  1478  of  the  Code 
of  1896  is  as  follows:  "The  defendant  In 
any  action  under  the  provisions  of  this  chap- 
ter brought  by  a  mortgagee  or  by  a  vendor 
In  a  contract  of  conditional  sale,  or  by  their 
assignee.  In  addition  to  any  defense  appropri- 
ate to  the  action  of  detinue,  may  plead  any 
matter  of  defense  that  he  might  have  plead- 
ed If  the  action  had  been  on  the  debt  except 
the  statute  of  limitations" — and  applies  to  all 
actions  of  detinue.  The  Instrument  intro- 
duced was  a  mortgage,  and  the  defendant  had 
the  right  to  introduce  evidence  In  reference 
to  the  consideration  thereof/  Under  section 
1478,  the  defense  as  set  up  by  pleas  4,  S,  6, 
and  7  was  available  to  the  defendant  but  not 
under  the  general  Issue,  and  the  conrt  below 
erred  in  sostalnlng  demurrers  to  pleas  4 
and  S. 

The  demurrers  to  pleas  6  and  7  were  prop- 
erly sustained,  as  they  sought  a  Judgment 
for  the  excess.  While  section  1478  permits 
the  matters  therein  set  up  to  be  used  to  de- 
feat the  action,  we  do  not  understand  it  to 
give  the  defendant  any  right  to  recover  a 
Judgment  for  an  excess.  Detinue  is  an  ac- 
tion to  recover  property,  and  the  defendant 
can  only  show  facts  that  would  destroy  title 
and  defeat  recovery,  but  cannot  recover  a 
Judgment  against  the  plaintiff. 

The  Instrument  provided  for  "holding,  re- 
covering, and  selling  said  property,"  as  well 
as  for  attorney's  fees,  and  the  defmdant  was 
only  entitled  to  be  credited  with  the  net  pro- 
ceeds of  the  sale,  under  the  statutory  sugges- 
tion as  provided  by  section  1477  of  the  Code 
of  1896. 

The  court  erred  In  Including  the  second  In- 
strument in  ascertaining  the  amount  due.    It 
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was  a  separate  and  distinct  Instnunent,  not 
then  due,  and  was  In  no  way  connected  with 
the.  suit  The  statute  clearly  contemplates 
an  ascertainment  of  the  amount  due  upon 
the  mortgage  or  conditional  sale  upon  which 
the  action  Is  based,  not  a  debt  not  due  upon  a 
separate  and  distinct  Instrument  The  evi- 
dence falls  to  disclose  what  were  the  pro- 
ceeds for  the  sale  of  the  two  horses,  but  it  la 
evident  the  trial  Judge  Included  the  amount 
due  upon  the  second  Instrument;  and.  Judg- 
ing from  the  amount  found  to  be  due  by  the 
defendant  as  disclosed  by  the  Judgment,  with 
the  amount  so  Included  excluded,  the  first 
note  was  paid,  and.  If  such  was  the  case, 
there  should  have  been  a  Judgment  for  the 
defendant 

The  Judgment  of  the  dtj  oonrt  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN.  a  J.,  and  TZSON  and 
SIMPSON,  JJ.,  concur. 


SELLERS  V.  SMITH. 
(Supreme  Court  of  Alabama.    June  6,  1905.) 

1.  Appbai<— Pabtieo— Judomknt  on  AppBix 
Bond  vboh  a  Justice  Coubt. 

One  appealing  from  a  circnit  oourt  Judg- 
ment rwdered  against  bim  and  bis  surety,  in  his 
.  bond  on  an  appeal  from  a  judgment  of  a  justice 
court  must  take  the  appeal  in  nis  own  name  and 
the  name  of  the  surety ;  and  if  the  latter  is  un- 
willing to  join  in  assigning  errors  he  may  be 
Bommoned,  and  on  his  failure  to  then  join  the 
appeal  may  be  prosecuted  by  the  party  alone. 

2.  JtrDGMKNT— Db  Facto  Judqb— Vaiiditt. 

A  judgment  rendered  by  a  de  facto  circuit 
judge  at  a  time  when  court  oould  be  legally 
held  is  valid. 

[Ed.  Note. — Vot  cases  in  point,  see  vol.  29, 
Cent  Dig.  Judges,  {  107.] 

Appeal  from.  Circuit  Court,  Montgomery 
County;  T.  S.  Sayre,  Judge. 

Action  by  W.  P.  Smith  against  0.  M.  Sel- 
lers. From  a  Judgment  of  the  circuit  court 
rendered  against  defendant  and  his  surety  on 
appeal  from  a  Judgment  against  defendant 
in  a  Justice  court  he  appeals.    Dismissed. 

Qoodwyn  &  Mclntyre,  for  appellant  Mar- 
tin tc  Martin,  for  appellee. 

TYSON,  J.  This  action  was  originally 
brought  in  a  Justice  court  Judgment  waa 
there  rendered  against  the  defendant  from 
which  he  appealed  to  the  circuit  court  exe- 
cuting a  bond,  with  Mclntyre  as  his  surety. 
In  the  circuit  court  the  defendant  was  again 
east  in  the  suit  and  Judgment  was  rendered 
against  him  and  Mclntyre  as  provided  by  the 
statute.     Section  493,  Code  1896. 

This  appeal  is  prosecuted  by  Sellers  alone, 
and  not  for  and  on  behalf  of  himself  and 
Mclntyre.  On  this  ground  a  motion  to  dis- 
miss the  appeal  is  made.  This  precise  ques- 
tion arose  in  Eastland  v.  Jones,  Minor,  275, 
which  was  brought  to  this  court  by  writ  of 


error.  On  motion  the  writ  of  error  was 
quashed,  because  Wallace,  surety  upon  East- 
land's appeal  bond  from  Justice  court  against 
whom  Judgment  was  rendered  by  the  circuit 
court  in  conformity  to  the  statute,  was  not 
a  party  to  the  writ  The  court  said:  "A 
motion  la  now  made  to  quash  the  writ  of  er- 
ror on  the  ground  of  nonjoinder  of  Wallace. 
It  is  contended  for  the  plaintiff  in  error  that 
as  Wallace  was  not  an  original  party  to  the 
suit  and  only  came  In  a»  security,  the  writ 
was  properly  sued  out  in  the  name  of  East- 
land alona  We  consider  the  rule  as  well 
settled  that  all  the  parties  against  whom  the 
Judgment  was  rendered,  if  living,  should  Join 
in  the  writ  of  error.  Wallace  was  certainly 
a  party  to  the  Judgment  of  the  circuit  court 
Intended  to  be  reviewed  in  this  court  and  he 
ought  to  have  Joined  in  the  writ  of  error." 
See,  also,  Vaughn  v.  Hlgglns,  68  Ala/ 546,  and 
cases  cited  In  1  Bri(±eII's  Dig.  {  101,  p.  90. 
The  same  rule  obtains  where  the  case  is 
brought  here  by  appeal.  1  Brick.  Dig.  8  119> 
p.  91.  The  appellant  should  have  takoi  the 
appeal  in  the  name  of  himself  and  Mclntyre, 
which  he  bad  the  right  to  do  without  the 
latter'a  consent;  and  if  Mclntyre  is  unwill- 
ing to  Join  in  assigning  errors  be  could  be 
summoned  after  the  case  comes  to  this  court 
and  on  failure  to  Join  after  summons  an  or- 
der of  severance  could  be  obtained,  and  ap- 
pellant could  thm  prosecute  his  appeal  sep- 
arately. 2  Mayfleld's  Dig.  8  628.  The  ob- 
vious purpose  of  the  rule  is  to  prevent  sev- 
eral parties  to  a  Judgment  from  prosecuting 
separate  appeals  to  review  the  same  Judg- 
ment 

The  Judgment  appealed  from  was  rendered 
by  the  circuit  court  presided  over  by  Hon.  T. 
Scott  Sayre,  who  was  a  de  facto  Judge,  and  at 
a  time  when  the  conrt  cotild  be  legally  held. 
It  Is  therefore  valid.  State  ex  rel.  Attorney 
General  v.  Judge,  88  South.  836.  The  motion 
to  dismiss  the  appeal  must  be  granted. 

Appeal  dismissed. 

McCLELLAN,  O.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  cntcar. 


WITHERSPOON  r.  STATE. 
(Supreme  Court  of  Alabama.    June  7,  1906.) 

1.  Cbihinai.  Law— Affidavit  of  Complairt 
— Amendment. 

Under  Acts  1901,  p.  1865,  8  24,  giving  the 
eity  court  of  Bessemer  authority  to  issue  war- 
rants, that  court  may  allow  the  amendment  of 
an  affidavit  of  complaint  made  before  a  justice 
of  the  peace  and  returnable  to  the  dty  conrt 

2.  Sauk  —  Apfbal  —  ConcLusion  or  Tbiai. 

CODBT. 

Where  a  criminal  case  is  tried  to  the  coui^ 
and  the  facts  are  not  agreed  upon  nor  axff 
special  finding  made,  the  conclusion  of  the  judge 
stands  as  the  verdict  of  a  jury,  and  cannot  be 
revised  on  appeal. 

[Ed.  Note. — For  cases*  in  point  ses  voL  15, 
Cent  Dig.  Criminal  Law,  {  3082.] 
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8.  COUBTS— ApPEIXATS     JXTBIBDIOnON  —  Citt 

Court  or  Besskiob— Rxtibw  or  Cokclu- 

aioNs. 
AcU   1901,  p.  1854,  giving  the  Supreme 
Court  aathorit^  to  review  the  conclusion  of  the 
jadge  of  the  city  court  of  Bessemer,  applies  to 
dvll  and  not  criminal  casea 

Appeal  from  City  Court  of  Bessemer; 
William  Jadcflon,  Judge. 

"To  be  officially  reported." 

William  Witherspoon  was  convicted  of 
treapaaslng  after  warning,  and  appeals. 
Affirmed. 

The  prosecution  was  commenced  by  one 
E.  A.  Penn  making  an  affidavit  of  complaint 
before  a  Justice  of  the  peace,  in  which  he 
stated  that  he  "has  probable  cause  for  be- 
lieving, and  does  believe,  within  six  months 
before  the  making  of  this  affidavit  in  said 
county,  that  William  Witherspoon  did  tree- 
pass  on  the  property  of  the  Tennessee  Coal, 
Iron  ft  Bailroad  Company,  after  warning 
not  to  do  80,  at  Sumpter,  Ala.,  against  the 
peace  and  dignity  of  the  state  of  Alabama." 
The  warrant  and  affidavit  were  made  return- 
able to  the  city  court  of  Bessemer ;  and  in  the 
city  court  of  Bessemer,  before  the  trial  was 
entered  upon,  the  affidavit  was  amended,  and 
as  so  amended  the  said  Penn  "says  that 
William  Witherspoon,  without  legal  cause 
or  good  excuse,  entered  upon  the  premises  of 
the  Tennessee  Coal,  Iron  ft  Railroad  Com- 
pany, a  corporation,  at  or  near  Sumpter, 
precinct  8,  Jefferson  county,  Ala.,  after  hav- 
ing been  warned  within  six  months  preceding 
not  to  do  so,  against  the  peace  and  dignity 
of  the  state  of  Alabama."  The  defendant 
objected  to  the  allowance  of  this  amendment, 
and  the  court  overruled  bis  objection. 

Frank  S.  White  ft  Sons,  for  appellant 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

ANDERSON,  X  The  affidavit  was  made 
before  a  Justice  of  the  peace,  and  the  war- 
rant was  made  returnable  to  the  city  court  of 
Bessemer  (Acts  1901,  p.  1865,  f  24)  ;  and, 
as  said  city  court  bad  authority  to  have  is- 
sued the  warrant  originally,  It  was  certain- 
ly no  error  to  amend  the  original  affidavit 
The  cases  cited  pro  and  con  relate  to  amend- 
ments after  appeal.  In  the  case  at  tfar  the 
amendment  was  not  made  after  appeal,  but 
before  entering  upon  the  trial  in  the  court 
of  original  Jurisdiction.  This  case  was  tried 
by  the  Judge  without  a  Jury.  And  this  ap- 
peal se^s  to  review  his  finding  and  conclu- 
sion of  the  facts,  as  well  as  a  determination 
of  the  question  already  discussed.  The  facts 
were  not  agreed  upon,  nor  was  there  any 
special  finding  of  them,  nor  request  for  such 
finding.  On  this  state  of  the  case  the  con- 
clusion of  the  Judge  stands  as  a  verdict  of 
a  Jury,  and  cannot  be  revised  by  this  court 
Norille  V.  State,  131  Ala.  85,  81  South.  644, 
and  cases  there  cited.  Acts  1901,  p.  1864, 
establishing  the  Bessemer  court  gives  this 
court  the  right  to  review  the  conclusion  of 
the  Judge  of  that  court  upon  a  finding  on  the 


facts,  when  properly  presented  by  bill  of 
exceptions,  applies  to  dvll  and  not  criminal 


The  Judgment  of  the  d^  court  is  affirmed. 

McCIiELLAN,    0.    J.,    and    TYSON    and 
SIMPSON,  JJ.,  concur. 


NORVELL  V.  STATE  ex  rel.  BROTHERTON 

et  al. 
(Supreme  Court  of  Alabama.    June  1,  1905.) 

1.  Statutes— LooAi  Laws— Notice— Sxnm- 

dKNCY. 

Under  Const  {  106,  requiring  notice  of  In- 
tention to  apply  for  local  laws,  a  notice  merely 
stating  that  application  would  be  made  for 
the  repeal  of  the  act  creating  the  Walker  county 
law  and  equity  court  was  Insufficient  to  cover 
the  provision  of  the  repealing  act  of  March  9, 
1908  (Loa  Acts  1903,  p.  101),  that  all  dvil 
cases  pending  on  the  jnry  docket  of  the  court 
mentioned  should  be  put  on  the  jurv  docket  of 
the  circuit  court,  and  all  cases  pending  on  the 
nonjury  docket  should  be  tried  by  the  Judge  of 
the  drcuit  court  without  a  Jury. 

2.  Sake— Old  Constitution— Pbesukptioh. 

As  to  local  laws  i>asaed  under  the  old  Con- 
stitution, It  Is  to  be  presumed  that  the  consti- 
tutional requirements  as  to  notice  were  wmu- 
plied  with. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  44. 
Cent  Dig.  Statutes,  {  382.] 

8.  Saux— T1TI.B. 

The  provision  of  Act  Dec.  5,  1900  (Acts 
1900-01,  p.  107),  conferring  Jurisdiction  of  all 
cases  f6rmerly  triable  in  the  county  court  of 
Walker  county  upon  the  newly  created  Walker 
county  law  and  equity  court  was  germane  to  the 
title. 
4.  Save— Unoonbtitutiorautt  in  Pabt. 

If  that  part  of  Act  Dec.  5,  1900  (Acts 
1900-^1,  p.  107),  which  abolishes  Walker  county 
court  should  be  regarded  as  not  included  in  the 
title,  "An  act  to  establish  the  Walker  county 
law  and  equity  court"  that  portion  of  the  act 
which  created  the  Walker  county  law  and 
equity  court  would  nevertheless  be  constitution- 
al and  operative. 

Appeal  from  Circuit  Court  Walker  Coun- 
ty;  A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Quo  warranto  by  the  state  on  relation  of 
O.  B.  Brotherton  and  others  against  Peyton 
Norvell.  From  a  Judgment  of  ouster,  re- 
spondent appeals.    Reversed. 

This  proceeding  was  in  the  nature  of  quo 
warranto,  In  which  It  was  averred  that  the 
respondent  Peyton  Norvell,  was  usurping  and 
unlawfully  holding  and  exercising  the  office 
of  Judge  of  the  Walker  county  law  and  equity 
court;  that  said  court  was  established  by 
an  act  of  the  Legislature,  approved  on  the 
6th  day  of  December,  1900,  and  shortly  after 
the  passage  of  said  act  the  said  Peyton  No- 
vell was  appointed  Judge  of  said  court ;  that 
subsequently  said  act  was  amended  by  an 
act  of  the  Legislature;  that  at  the  general 
election  of  1902  Peyton  Norvell  was  elected 
Judge  of  the  Walker  county  law  and  equity 
court,  and  duly  qualified  and  entered  upon  the 
discharge  of  his  duties  as  such  Judge,  and  con- 
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tinued  to  perform  the  duties  of  ench  judge 
until  March  6,  1903 ;  that  on  March  6,  1903, 
the  Legislature  of  Alabama  passed  and  the 
Governor  approved  an  act  to  repeal  the  act 
establishing  the  Walker  county  law  and 
equity  court;  that  notice  of  the  Intention  to 
apply  for  the  passage  of  said  repeal  act  was 
given;  that  by  virtue  of  said  act  repealing 
the  Walker  county  law  and  equity  court 
the  said  Peyton  Norvell  wais  at  the  time  of 
the  filing  of  the  Information,  usurping  and 
unlawfully  holding  and  exercising  the  office 
of  Judge  of  Bald  court  The  prayer  of  said 
information  was  that  Judgment  be  rendered 
ousting  and  removing  said  Norvell  from  said 
office  as  Judge  of  the  Walker  county  law 
and  equity  court,  and  that  It  be  decreed  that 
there  was  no  such  court  The  acts  of  the 
Legislature  referred  to  In  the  Information 
were  made  exhibits  thereto.  The  respond- 
ent demurred  to  the  Information  upon  many 
grounds,  assigning,  in  various  ways,  that  it 
'appeared  from  said  Information  that  the 
Walker  county  law  and  equity  court  was 
legally  established  and  was  existing  as  a 
court ;  that  the  ^respondent  was  shown  by 
the  information  to  be  a  lawfully  elected  and 
duly  qualified  Judge  thereof ;  and  that  the  act 
of  the  Legislature,  approved  March  6,  1903, 
purporting  to  repeal  the  Walker  county  law 
and  equity  court  was  unconstitutional  and 
void,  because  it  was  a  local  law  and  proper 
notice  of  the  Intention  to  apply  therefor  was 
not  given.  This  demurrer  was  overruled ; 
and,  the  recpondent  failing  and  declining  to 
plead  or  answer  further,  there  was  rendered 
a  Judgment  of  ouster. 

W.  C.  Davis,  Ernest  Fite,  and  Daniel 
Goelur,  for  appellant  Bankhead  &  Bank- 
head  and  J.  J.  Bay,  for  appellees. 

DOWDBLL,  J.  This  Is  a  proceeding  by 
information  under  the  statute  In  the  nature 
of  a  quo  warranto.  The  respondent  in  the 
court  below  demurred  to  the  petition,  which 
demurrer,  upon  consideration  by  the  court 
was  overruled ;  and,  the  respondent  then  fail- 
ing and  refusing  to  further  plead,  the  court 
rendered  a  Judgment  of  ouster  in  accordance 
with  the  prayer  of  the  petition,  and  from  this 
Judgment  the  present  appeal  is  taken. 

By  an  act  approved  December  5, 1900  (Acts 
1900-01,  p.  107),  the  Walker  county  law  and 
equity  court  was  created.  Sections  8,  9,  and 
26  of  this  act  were  amended  by  an  act  ap- 
proved February  15,  1901  (Arts  1900-01,  p. 
1112).  Prior  to  November,  1902,  the  appel- 
lant, Peyton  Norvell,  was  under  said  act  ap- 
pointed Judge  of  said  court  and  was  subse- 
quoitly  elected  Judge  for  a  term  of  six  years, 
commencing  November  8, 1902.  On  March  6, 
1906,  an  act  "to  repeal  an  act  entitled  'An  act 
to  establish  the  Walker  county  law  and  equi- 
ty court'  approved  Dec.  B,  1900,"  was  approv- 
ed. Loa  Acts  1903,  p.  101.  The  contention 
of  the  appellant  is  that  this  latter  act  is  void 
on  constitutional  grounds.  In  that,  it  being  a 
local  law,  no  sufficient  notice  was  given  of  an 


intention  to  apply  for  Its  passage  as  required 
by  section  106  of  the  Constitation.  The  no- 
tice which  was  given  being  as  follows :  "No- 
tice is  hereby  given  tiiat  application  will  be 
made  to  the  next  Legislature  to  repeal  the  act 
creating  the  Walker  county  law  and  equity 
court"  The  act  which  was  passed  pursuant 
to  this  notice  contained  six  sections.  The 
first  section  In  terms  repealed  the  act  of  De- 
cember 5th  which  created  the  Walker  county 
law  and  equity  court.  By  section  2  all  civil 
cases  pending  on  the  law  side  of  said  court 
are  transferred  to  the  circuit  court  of  Walker 
county,  and  all  dvll  cases  pending  on  the  eq- 
uity side  are  transferred  to  the  chancery 
court  of  Walker  county.  By  section  3  It  is 
provided'  that  "all  dvll  cases  pending  on  the 
Jury  docket  of  said  court  shall  be  put  upon 
the  Jury  docket  of  the  circuit  court  for  trial, 
and  all  cases  pending  upon  the  nonjury  docket 
shall  be  tried  by  the  Judge  of  the  circuit  court 
without  a  Jury."  Section  4  provides  for  the 
transfer  of  all  criminal  cases  pending  In  said 
court  on  indictment  to  the  circuit  court  Sec- 
tion 5  provides  for  the  transfer  of  all  crimi- 
nal cases  pending  on  warrant  to  the  county 
court  Section  6  provides  for  the  signing  of 
bills  of  exceptions  in  cases  pending  In  the 
court  "after  the  passage  of  this  act"  The 
provision  contained  In  section  3  which  re- 
quires that  all  civil  cases  pending  on  the  non- 
Jury  docket  in  said  court  shall  be  tried  by  the 
Judge  of  the  circuit  court  without  a  Jury  does 
more  than  to  merely  provide  for  a  transfer  of 
the  pending  business  from  the  abolished  court 
to  another  court  of  competent  Jurisdiction. 
It  clearly  undertakes  to  change  and  regulate 
the  practice  in  the  circuit  court  in  reference 
to  the  class  of  cases  mentioned.  If  the  act  in 
its  body,  after  abolishing  the  law  and  equity 
court  had  provided  for  the  transfer  of  the 
cases  pending  in  the  court  to  another  court  of 
competent  Jurisdiction,  we  are  not  prepared 
to  say  but  that,  under  the  principles  stated  in 
the  cases  of  Law  v.  State,  38  South.  798,  and 
Dudley  v.  Fltzpatrick,  39  South.  384,  decldeU 
at  the  present  term,  such  provision  would  have 
reasonably  been  covered  by  the  notice  given 
of  an  intention  to  apply  for  a  repeal  of  the 
particular  act,  as  an  Incident  to  the  repeal 
fairly  and  reasonably  to  be  inferred  from  the 
notice,  and  therefore  within  the  spirit  of  the 
requirement  of  section  106  of  the  Constitu- 
tion. But  a  determination  of  this  question 
is  not  necessary  to  the  decision  of  this  case. 
The  provision  in  section  3  of  the  repealing  act 
above  mentioned  brings  the  case  under  the  in- 
fluence of  the  case  of  Hooten  v.  Mellon  (de- 
cided at  the  present  term)  87  South.  937, 
wherein  a  majority  of  this  court  held,  the 
writer,  however,  of  this  opinion  dissenting 
from  the  view  of  the  majority,  that  a  similar 
provision  in  a  repealing  act  was  of  the  sub- 
stance of  the  law  as  nominally  enacted,  and, 
not  having  been  stated  In  the  notice  of  the 
proposed  law,  was  violative  of  the  Constitu- 
tion. We  are  unable  to  draw  any  distinction 
In  principle  between  the  present  case  and  that 
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of  Hooten  t.  Mellon,  supra;  and,  following 
the  decision  in  that  case,  the  act  in  question 
of  Uarch  6,  1903,  must  be  declared  void. 

It  is,  however,  contended  by  the  relator  In 
the  information,  that  the  act  of  December  6, 
1900,  establishing  the  Walker  county  law  and 
equity  court,  is  unconstitutional  and  void,  and 
that  the  Judgment  of  ouster  appealed  from 
Bhoald  be  affirmed.  The  law  of  December  5, 
1900,  was  enacted  before  the  adoption  of  the 
present  Constitution,  and  its  passage  was 
governed  by  the  CJonstitution  of  1875.  The 
requirement  as  to  giving  notice  and  making 
proof,  etc.,  under  the  new  Constitution,  is  en- 
tirely dilferent  from  what  it  was  under  the 
old.  There  is  no  merit,  we  think,  in  the  con- 
tention in  argument  that  the  same  rule  of 
construction  should  be  made  under  the  old 
Constitntion  as  under  the  new  in  the  matter 
of  giving  notice  of  the  proposed  law,  where 
substantive  law  not  stated  in  the  notice,  is 
contained  in  the  law  as  enacted.  It  has  been 
nnlformly  ruled  under  the  old  Constitution, 
that  where  nothing  affirmatively  appeared  to 
*  the  contrary  on  the  Journals  of  the  Legisla- 
ture in  the  passage  of  the  local  law,  the  pre- 
sumption was  that  the  constitutional  require- 
ments as  to  notice  were  complied  with. 
There  is  nothing  here  to  show  what  the  notice 
was  In  the  enactment  of  the  law  of  December 
S,  1900,  and  the  presumption  Is  that  the  then 
constitutional  provision  as  to  the  giving  of 
notice,  was  in  the  enactment  of  that  statute 
duly  obserred. 

Counsel  for  appellee  in  argument  say  there 
la  another  provision  in  the  original  act  ( that 
is,  the  act  of  December  5,  1900)  which  is 
clearly  unconstitutional.  Section  7  abolished 
the  county  court  and  vested  original  Jurisdic- 
tion of  all  misdemeanors  in  the  law  and  equi- 
ty court  There  was  no  Intimation  of  this 
legislation.  Section  7  of  said  act  provides  as 
follows:  "That  the  court  hereby  created 
shall  have  the  exclusive  Jurisdiction  of  all 
cases  now  triable  by  the  county  court  of 
Walker  county,  and  that  the  county  court  of 
Walker  county  as  now  constituted,  be  and  the 
same  is  hereby  abolished,"  etc.  There  can  be 
no  doubt,  it  seems  to  us,  that  the  conferring 
of  exclusive  Jurisdiction  on  the  court  created 
by  the  act  of  all  cases  theretofore  triable  in 
the  county  court  of  Walker  county  was  a  mat- 
ter germane  to  the  subject  expressed  in  the 
title  of  the  act,  "To  establish  the  Walker 
county  law  and  equity  court"  The  provision 
abolidiing  the  county  court  was  nothing  more 
in  effect  than  what  bad  already  been  done  bf 
taking  away  all  Jurisdiction  of  that  court  and 
ctNDferring  the  same  on  the  law  and  equity 
court  created  by  the  act  Mor^ver,  if  the  pro- 
vision abolishing  the  county  court  could  be 
said  to  be  a  matter  not  referable  to  or  em- 
braced in  the  subject  expressed  in  the  title  of 
the  act  and  for  that  reason  offensive  to  the 
Constitution,  still,  under  the  well-settled  rules 
of  construction,  the  objectionable  part  would 
be  eliminated,  and  the  rest  be  allowed  to 
stand,  when,  as  in  the  present  case,  the  re- 


maining parts  would  constitute  a  complete 
enactment  within  the  subject  expressed  in 
the  title. 

We  do  not  understand  counsel  for  appellee 
as  denying  this  rule  of  construction  as  here- 
tofore applied  under  the  Constitution,  but  the 
contention  is  that  the  same  rule  as  now  ap- 
plied in  the  matter  of  giving  of  notice  should 
apply  to  the  provisions  of  the  Constitution, 
which  requires  that  each  law  shall  contain 
but  one  subject,  which  must  be  clearly  ex- 
pressed in  the  title.  This  contention  is  un- 
sound. The  two  provisions  are  difCerent,  and 
the  purposes  of  the  two  are  difTerent  It  fol- 
lows, from  the  views  we  have  expressed,  that 
the  Judgment  of  the  lower  court,  overruling 
the  demurrer  to  the  petition  and  ousting  the 
respondent,  be  reversed  and  annulled,  and  a 
Judgment  will  be  here  rendered  sustaining 
the  said  demurrer  and  dismissing  the  pettti(Hi. 

Reversed  and  rendered. 

McCLBLLAN,  O.  J.,  and  HARALSON,  TI- 
SON,  SIMPSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


PHILLIPS-BUTTORPF  MFG.  CO.  r. 

WILD  BROS. 

(Supreme  Court  of  Alabama.    Jane  80,  1905.) 

1.  Appbai<— Recobd — Rbvisw. 

Wbere  no  demurrers  were  filed  to  the  pleas 
as  amended,  and  tbe  record  did  not  show  what 
the  amendments  were,  the  sufficiency  of  the 
pleas  before  amendment  to  withstand  tbe  de- 
murrers filed  could  not  be  reviewed. 

2.  Sales— Kkpbesektation    bt  Aqbnt— Evi- 
dence—Pboov  oir  Autuobitt. 

In  a  suit  by  a  buyer  on  a  warranty  given 
by  an  agent  ot  Ibe  seller,  the  burden  is  on  tbe 
buyer  to  show  that  the  agent  had  authority  to 
make  the  warranty,  either  by  direct  proof  or  by 
proof  of  a  general  custom  to  that  effect ;  but 
where  the  agent  in  selling  the  goods  makes  a 
warranty  of  quality,  and  suit  is  brought  by  the 
seller  for  the  price,  the  bu^er  may  rely  on  the 
agent's  ostensible  authority  to  make  such 
warranties,  the  seller  not  being  entitled  to  ratify 
the  sale  in  part  and  repudiate  it  in  part 

Appeal  from  Circuit  Court,  Conecuh  Coun- 
ty; J.  C.  Richardson,  Judge. 

Action  by  the  Phillips-Buttorff  Manu- 
facturing Company  against  Wild  Bros., 
commenced  before  a  Justice  of  the  peace,  to 
recover  the  price  of  certain  stoves  sold  by 
the  plaintifC  to  defendant  A  Judgment  was 
rendered  in  favor  of  defendant  from  which 
plaintifF  appealed  to  the  circuit  court  in 
which  plaintifC  filed  a  complaint  on  a  veri- 
fied account  for  merchandise  sold,  and 
defendant  pleaded  the  general  issue  and 
pleas  of  set-off.  The  counterclaims  so  al- 
leged had  accrued  prior  to  the  commoice- 
ment  of  the  account  on  which  the  present 
suit  was  founded,  and,  demurrers  to  the  pleas 
being  orerruled.  Judgment  was  rendered 
for  defendant  and  plaintiff  appeals.  Re- 
versed on  rehearing. 

W.  H.  Wild,  a  member  of  def«)dant  Arm, 
being  introduced  as  a  witness  for  defend- 
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antB,  testified  tbat  the  defendants  had  pur- 
chasied  from  plaintiff  certain  articles  of 
merchandise,  onder  a  guaranty  that  they 
would  not  hreak  and  wonld  give  satisfaction 
to  customers;  that  defendants  sold  said 
articles  under  a  like  guaranty,  and  had  to 
make  repairs  at  their  own  expense  and  to 
retake  others  entirely,  all  of  which  articles 
had  been  paid  tor  by  defendants,  and  the 
articles  so  retaken  by  defendants  were  then 
held  subject  to  plalntUTs  order.  The  wit- 
ness was  asked  by  defendants'  counsel: 
"Was  there  any  condition  or  agreement  made 
by  you  with  the  agent  or  salesman  of  the 
plaintiff  in  regard  to  these  stoves  at  the 
time  yon  purchased  them?  Was  there  any 
guaranty  at  the  time  made  you  by  him?" 
The  plaintiff  objected  to  these  questions  on 
the  ground  that  the  agent  was  not  shown 
to  have  authority  to  make  any  guaranty  and 
that  the  guaranty  was  not  In  writing.  The 
objection  was  overruled,  and  plaintiff  except- 
ed. The  witness  answored  In  part:  "Yes, 
sir;  the  agent  from  whom  we  bought  them 
at  the  time  of  the  purchase  guarantied  that 
the  stoves  would  give  entire  satisfaction  to 
our  customers;  and.  In  case  they  did  not, 
we  were  to  take  them  back  and  charge 
same  to  plaintiff."  On  cross-examination 
witness  admitted  the  correctness  of  the  ac- 
count Involved  In  the  present  suit,  except 
the  item  for  protect  fees,  and  that  with 
that  deduction  the  amount  shown  should 
be  subtracted  from  tbe  sum  due  defendant 
by  plaintiff  on  account  of  breach  of  guaran- 
ty. There  was  a  judgment  for  defendants, 
and  plaintiff  appealed  to  the  Supreme  Court, 
assigning  as  error  the  failure  of  the  court 
to  sustain  plaintiff's  demurrers  to  defend- 
ants' pleas,  and  also  the  overruling  by  the 
court  of  plaintiff's  objection  to  ttie  question 
to  the  witness  Wild,  above  set  out,  with 
reference  to  the  guaranty  made  by  plaintitTs 
agent  at  the  time  of  tbe  sale  of  a  former 
bill  of  goods,  out  of  which  the  offsets  are 
said  to  have  arisen. 

James  F.  Jones,  for  appellant 

SIMPSON,  3.  The  record  In  this  case 
shows  that  tbe  defendants  by  leave  of  tbe 
court  amended  their  pleas,  and  issue  was 
joined.  No  demurrers  were  filed  to  the  pleas 
as  amended,  and  the  record  does  not  show 
what  the  amendments  were.  Consequently 
this  court  cannot  say  what  pertinency  the 
demurrers  to  the  pleas  before  amendment 
had. 

For  the  same  reason  we  cannot  say  that 
the  court  erred  in  allowing  the  witness 
Wild  to  testify  about  the  "pieces  of  stoves 
which  defendants  claimed  were  broken," 
although  the  sixth  original  plea  did  make 
claim  for  such  pieces. 

As  to  the  other  ground  of  the  fifth  assign- 
ment, the  witness  had  testified  that  Feather- 
stone  was  the  agent  of  plaintiff  who  sold 
him  tbe  goods,  and  the  point  was  made  that 
It  was  improper  to  allow  proof  of  represen- 


tations,'  agreements  or  guaranties  made  by 
the  agent  of  plaintiff  in  the  sale  of  the  goods, 
without  first  proving  that  be  had  authority 
to  make  such  representations,  agreements, 
etc.  This  is  a  point  in  regard  to  which  there 
is  some  confusion  in  the  authorities,  and  we 
hold  that  while  It  Is  true  that,  when  the 
vendee  is  the  actor,  in  a  suit  against  the 
vendor  on  a  warranty  given  by  an  agent  of 
the  vendor  in  the  sale  of  chattels,  it  devolves 
upon  the  plaintiff  to  show  that  the  agent  had 
authority  to  make  the  warranty,  either  by 
direct  proof  or  by  proof  of  a  general  custom 
to  that  effect  Herring,  Ferrell  &  Sherman 
T.  Skaggs,  62  Ala.  180,  84  Am.  Rep.  4 ;  Her- 
ring, Ferrel  &  Sherman  v.  Skaggs,  73  Ala. 
446.  Tet  where  the  agent  in  selling  chattels 
for  the  vendor,  makes  representations,  agree- 
ments, or  guaranties  as  a  part  of  the  contract 
of  sale,  and  suit  la  brought  by  the  vendor 
against  the  vendee,  he  Is  bound  by  the 
agreement  of  the  agent  He  cannot  ratify 
the  contract  of  sale  in  part  and  repudiate 
it  In  part  It  is  his  duty  to  ascertain,  and 
not  the  duty  of  the  purchaser  to  Inform  * 
him,  what  representations  have  been  made 
by  the  agent  Williamson  v.  Tyson,  106  Ala. 
644,  653,  17  South.  336;  Atwood's  Adm'r  ▼. 
Wright  29  Ala.  346,  351,  852;  Elwell  T. 
Chamberlln,  M  N.  T.  611,  619,  620;  Rogers 
T.  Empkie  Co.,  24  Neb.  658,  89  N.  W.  844; 
BuiBch  V.  Wilcox,  82  Mich.  836, 47  N.  W.  828, 
21  Am.  St  Rep.  663;  Haskell  v.  Starbird.  152 
Mass.  117,  25  N.  E.  14,  23  Am.  St  Rep.  809. 

It  appears  from  tbe  evidence  that  the  off- 
set which  the  defendants  claim  on  account 
of  failure  in  the  guaranty  made  by  tbe  plain- 
tiff's agent  was  on  items  purchased  by  tbe 
defendants  previous  to  the  commencement  of 
the  account  sued  on  In  this  case.  Conse- 
quently it  was  incumbent  on  tbe  defendants 
to  prove  the  authority  of  the  agent  to  make 
the  guaranty.  There  being  no  proof  of  such 
authority,  the  testimony  in  regard  to  these 
items,  showing  the  guaranty,  should  have 
been  excluded. 

The  application  for  rehearing  is  granted, 
tbe  judgment  of  the  court  is  reversed,  and 
tbe  cause  remanded. 

McCLELLAN,  O.  3.,  and  TYSON  and 
ANDERSON,  JJ.,  concur. 


MATTHIS  ▼.  THURMAN. 
(Supreme  Court  of  Alabama.    Jime  1,  1905.) 

1.  Bailments — ^Xx>ait  of  Pebsonaltt — Title. 

Where  defendant  turned  personalty  owned 
by  him  over  to  his  son-in-law,  who  retained 
possession  bj  defendant's  consent  the  transac- 
tion was  within  Code  1896,  {  1013,  vesting  the 
title  to  property  loaned  in  the  person  in  pos- 
session as  to  purchasers  and  creditors  of  sudi 
person  after  three  years  from  the  commence- 
ment of  tbe  loan. 

2.  Bakb— Rights  or  Cbeditobs. 

Under  Code  1896,  §  1013,  providing  that 
where  property  is  loaned  and  remains  in  the 
poaseasion  of  the  borrower  more  than  three 
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yekxa,  title  to  the  property  shall  vest  in  the 
borroirer  as  to  purchasers  and  creditors  after 
three  jt»n  from  the  oommencement  of  the  loan, 
creditors  who  became  such  anterior  to  the  loan, 
or  the  expiration  of  three  years  from  the  com- 
mencement thereof,  can  claim  no  rights  in  the 
property. 
8.  Sake — Bttbdek  of  Proof. 

Under  Code  1896,  {  101&  proTidfaig  that, 
where  property  is  loaned  and  remains  in  the 
poaseesion  of  the  borrower  more  than  three 
years,  title  to  the  proper^  shall  vest  in  the 
borrower  as  to  puruiasers  and  creditors  after 
three  yean  from  the  oommencement  of  the 
loan,  the  bnrden  is  on  a  creditor  claimint; 
the  property,  or  one  claiming  under  such  cred^ 
iter,  to  prove  that  the  creditor  became  such 
more  than  three  years  after  the  loan. 

Appeal  from  City  Court  of  Talladega ;  O. 
K.  Miller,  Jadg& 

Action  by  A.  J.  Thurman  against  J.  D. 
Mattbls.  From  a  Judgpient  for  plalntill,  de- 
fendant appeals.    Reversed. 

The  erldence  for  the  plaintiff  on  the  trial 
sbowed  tbat  he  purchased  the  tools  InTolved 
In  the  suit  as  the  property  of  one  W.  A.  Bean, 
at  a  sale  under  an  execution  Issued  upon  a 
Judgment  rendered  In  favor  of  A.  J.  Thur- 
man  against  said  W.  A.  Bean,  June  18,  1902 ; 
that  after  plalntUt  purchased  and  paid  for 
the  tools  they  were  turned  over  to  him,  and 
remained  in  bis  possession  until  January, 
1904,  when  the  defendant,  in  bis  absence 
and  without  his  consent,  went  into  plaln- 
tUTs  shop  and  took  possession  of  the  tools. 
Tbe  evidence  for  the  defendant  showed  that 
he  purchased  the  tools  in  tbe  year  1893, 
while  living  in  Montgomery  connty;  that 
soon  after  be  purchased  them  be  loaned 
them,  or  left  them  In  the  posaesslon  of  his 
son-ln-Iaw,  W.  A.  Bean,  tbe  defendant  in 
Judgment,  from  whom  tbe  plaintiff  in  deti- 
nue suit  claimed  title  through  execution  and 
sale;  and  that  tbe  said  Bean  had  been  In 
possession  by  consent  ever  since. 

O.  H.  BIddle,  for  appellant  Enoz,  Dlzon 
ft  Buir,  for  appellee. 

ANDBRSON,  J.  The  uncontradicted  evi- 
dence of  tbe  defendant  was  that  he  bought 
tbe  property  in  1893,  and  still  owns  it,  but 
that  he  turned  it  over  to  W.  A.  Bean,  his 
son-in-law,  the  defendant  to  the  Judgment 
under  which  plaintiff  claims  title  as  pur- 
chaser, and  that  the  said  Bean  bad  been  in 
possession  by  bis  consent  ever  since.  While 
tliere  was  no  proof  of  a  technical  loan,  tbe 
proof  brings  tbe  transaction  within  the  terms 
of  section  1013  of  the  Code  of  1896,  "vesting 
tbe  title  in  the  person  in  possession  under 
sncb  a  loan,  as  to  purchasers  and  creditors 
of  sacb  person,  after  three  years  from  tbe 
commencement  of  such  loan,"  etc.  Carr  v. 
Lester,  90  Ala.  349, 8  South.  85 ;  Myers  v.  Peck, 
2  Ala.  648;  Gressett  v.  Agee,  14  Ala.  354. 

In  order,  however,  for-  tbe  plaintiff  to  have 
a  title  superior  to  that  of  the  original  owner, 
he  must  bold  under  a  purchaser  or  a  creditor 
who  purchased  the  property  or  gave  credit 
to  tbe  person  In  possession  tbree  years  after 


tbe  commencement  of  tbe  loan,  as  said  section 
does  not  apply  to  creditors  anterior  to  tbe 
loan  or  the  expiration  of  three  years  from  the 
commencement  thereof.  Carew  v.  Iiove,  30 
Ala.  677 ;  Durden  v.  McWllliams,  81  Ala.  206. 

The  burden  is  upon  the  party  seeking  the 
benefit  of  tbe  statute  to  bring  himself  withls 
its  protection.  While  tbe  Judgment  was  bad 
subsequent  to  tbe  loan,  there  is  nothing  to 
Indicate  when  tbe  plaintiff  therein  became  a 
creditor.  It  may  have  l>een  before  the  loan 
or  prior  to  three  years  after  the  commence- 
ment thereof.  We  cannot  assume  when  tbe 
debt  was  contracted.  Bly  v.  Blacker,  112 
Ala.  811,  ao  South.  570. 

Tbe  other  assignments  of  error  are  without 
merit 

Reversed  and  remanded. 

McCLELLAN,  O.  J.,  and  T7S0N  and 
SIMPSON,  JJ.,  concur. 


GREENWOOD  et  aL  v.  TBIOO,  DOBBS  ft 
00. 

(Supreme  Court  of  Alabama.    Jime  8,  1905.) 

1.  JUDQUENTS— LlBI^ — CEBTIFICATC. 

Where  a  certificate  of  a  judgment,  filed  in 
the  office  of  a  judge  of  probate  February  1,  1898, 
failed  to  recite  the  name  of  the  owner  as  re- 
quired by  Code  1896,  U  1920-1922,  prior  to  the 
amendatory  act  of  February  23,  1899  (Acts 
1898-09,  p.  84),  the  judgment  did  not  constitute 
a  lien. 

2.  Same— Stattjtes— Pbospective  Operation. 

Act  Feb.  23,  1899  (Acts  1898-99,  p.  34), 
amending  Code  1896,  U  1920-1922,  with  refer- 
ence to  filing  of  judgments  in  tbe  office  of  tlie 
judge  of  probate,  and  declaring  tliat  the  owner 
of  any  judgment  or  decree  may  file  in  such  office, 
etc.,  and  that  every  judgment  and  decree,  when 
80  filed,  shall  be  a  lien,  was  prospective  in  its 
operation,  and  did  not  cure  a  defective  certifi- 
cate previously  filed. 

Appeal  from  Chancery  (3ourt  Marshall 
County;    William    H.    Simpson,   Chancellor. 

"To  be  ofBcially  reported." 

Bill  by  Trigg,  Dobbs  ft  C^.,  as  judgment 
creditors  of  H.  B.  Greenwood,  against  H.  B. 
Greenwood  and  another  to  redeem  from  a 
mortgage  executed  by  Greenwood  to  bis  co- 
defendant  From  a  decree  overruling  a  de- 
murrer to  tbe  bill,  defendants  appeaL  Re- 
versed. 

Tbe  bill  averred  that  on  Octo^r  8,  1897, 
complainants  recovered  a  judgment  against 
Greenwood,  and  that  on  the  1st  day  of  Feb- 
ruary, 1898,  a  certificate  of  such  judgment 
was  filed  for  record  in  tbe  office  of  the  probate 
Judge  of  Marshall  county,  which  was  in  all 
things  legal,  except  that  it  did  not  recite  who 
was  the  owner  of  the  judgment;  that  Green- 
wood had  given  a  mortgage  to  Thomas  A. 
Goz,  from  which  complainant  prayed  tbe 
right  to  redeem. 

Street  ft  Isbell,  for  appellants.  J.  A.  Lnsk. 
for  appellee^ 
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ANDERSON,  J.  In  order  for  the  com- 
plainanto  to  obtain  the  relief  sought  by  their 
bill  of  complaint,  they  must  have  a  Hen. 
Their  jadgment  was  certified  February,  1898, 
and  before  sections  1920,  1921,  and  1922  of 
the  Ck>de  of  1896  were  amended  by  the  act 
approved  February  28,  1899  (Acts  1898-99, 
p.  84).  The  certificate  failed  to  recite  the 
name  of  the  ownw,  as  was  required  by  the 
statute  previous  to  the  amendatory  act  of 
1899,  and  was  void  as  a  lien.  Duncan  v. 
Ashcraft,  121  Ala.  652,  25  South.  785; 
Appling  V.  Stovall.  123  Ala.  398,  26  South. 
212. 

While  the  certificate  in  question  was  not 
sufficient  to  create  a  lien  under  the  law  of 
force  at  the  time  of  the  filing,  it  would  be 
sufficient  under  the  amendatory  act  of  1899, 
if  filed  subsequent  thereto;  and  this  brings 
to  ua  for  determination  whether  or  not  the 
act  related  only  to  certificates  subsequently 
filed,  or  was  Intended  to  cure  those  already 
filed.  "It  may  be  laid  down  as  a  fundamen- 
tal rule  for  the  construction  of  statutes  that 
tiiey  will  be  considered  to  have  a  prospective 
operation  only,  unless  a  legislative  intoit 
to  the  contrary  is  expressed,  or  Is  necessari- 
ly to  be  Implied  from  the  language  used 
or  the  particular  drcumstances,  especially 
where  to  construe  the  act  as  retrospective 
In  Its  operation  would  render  it  obnoxious 
to  some  constitutional  provision,  though  the 
fact  that  the  retrospective  operation  would 
not  be  unconstitutional  does  not  require  tiie 
act  to  be  construed  as  retrospective."  26  Am. 
&  Eng.  Ency.  Law,  69a 

We  cannot  necessarily  infer  that  the  act 
In  question  applied  to  certificates  registered 
before  the  passage  thereof.  It  does  not  de- 
clare that  a  registered  judgment  or  decree 
shall  be  a  lien ;  but,  on  the  oth«  hand,  ex- 
pressly declares  that  the  owner  of  any  judg- 
ment or  decree  "may  file  in  the  office  of  the 
judge  of  probate,  •  •  •  and  that  every 
judgment  and  decree,  when  so  filed,  shall  be 
a  lien."  The  certificate  being  insufficient 
to  create  a  lien  under  the  law  at  the  time 
of  the  filing,  and  never  having  been  filed 
subsequent  to  the  amendatory  act,  the  com- 
plainants have  no  lien. 

The  chancellor  erred  in  overruling  the 
respondent's  demurrer  to  the  bill,  and  a 
decree  is  here  rendered  sustaining  the  demur- 
rer and  allowing  complainants  60  days  to 
amend,  if  so  desired. 

Reversed  and  rendered. 

McGLELLAN,  C.  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concur. 


ORBBN  T.  STATE. 

(Supreme  Court  of  Alabama,  March  18,  190S. 

On  Rehearing,  June  SO,  1905.) 

1.  Statutes  — Local  Acts  —  CaxATion  of 

OouNTT  Law  ahd  Equity  Coubt. 

Acta  1896-97,  p.  265,  §  6,  establishing  the 

Tuscaloosa   county  law   and   equity   court  and 

providing  that,  in  the  al>sence  of  any  special 


Jury  law  for  the  county  of  Tuscaloosa,  the  jury 
shall  be  drawn  imi>aneled  and  sworn  in  the 
manner  provided  by  law  in  respect  to  grand  and 
petit  juries  in  the  circuit  courts^  but  that,  in 
case  of  a  special  jury  law  for  the  county  named, 
the  jurors  shall  t>e  drawn,  summoned,  impaneled 
and  selected  in  the  manner  provided  by  such 
special  law,  provided  that  the  judge  may  order 
jurors  to  be  drawn  at  any  time  and  for  any 
number  of  days,  whenever  in  the  discretion  of 
the  judge  the  public  good  may  so  require,  is  a 
local  law. 
2.  Same— AuxNDATOST  Act— Validity. 

Loc.  Acts  1908,  p.  309,  amending  Acts  1896- 
97,  p.  265,  {  6,  so  as  to  provide,  with  req;>ect  to 
the  Tuscaloosa  county  law  and  equity  court, 
that  for  the  trial  of  all  capital  cases  set  for  any 
one  week  only  one  special  venire  shall  be  snm- 
moned,  is  not  hi  conflict  with  Const.  {  105,  pro- 
hibiting the  enactment  of  any  local  law  by  the 
partial  repeal  of  a  general  law. 
8.  Samb — ^NoTiCK  or  Appucatioit — Skfarabix 
Pbovisiors. 

The  notice  of  intention  to  apply  for  the 
enactment  of  Loc.  Acts  1003.  p.  309,  amending 
Acts  189G-97,  p.  265,  establishing  the  Tuscaloosa 
county  law  and  equity  court,  stated  that  notice 
was  thereby  given  that  a  bill  would  be  intro- 
duced to  amend  an  act  to  establish  the  court 
named  by  amending  section  6  so  as  to  provide 
that  only  one  special  venire  shall  l>e  summoned 
in  one  week  for  the  trial  of  capital  cases,  by  re- 
pealing section  28  so  that  capital  cases  can  be 
tried  at  any  time  after  the  indictment,  and  by 
amending  section  80  so  as  to  limit  assistant 
solicitors  fees  to  a  certain  sum  and  section  25 
so  as  to  provide  for  the  appointment  of  solicit- 
ors by  the  governor,  etc.  Held,  that  the  notice 
of  intention  with  respect  to  each  of  the  amend- 
ments sought  was  independent  of  all  the  others, 
so  that  any  alleged  insufficiency  in  the  notice 
with  respect  to  other  amendmenta  did  not  affect 
the  validity  of  the  amendment  providing  that  on- 
ly one  special  venire  sliall  be  summoned  in  one 
week  for  the  trial  of  capital  cases. 
4.  HouiciDE  —  Inbtbuctiokb — Deliberatioh 

ANO  PBEMEDITATION. 

In  a  prosecution  for  murder,  instructions 
that  if  a  slayer  has  any  time  to  think,  however 
short,  and  does  think,  and  then  strikes  the  blow 
as  the  result  of  an  intention  to  kill  produced 
by  this  momentary  operation  of  the  mind,  this 
would  t)e  a  premeditated  killing,  and  that  if  a 
killing  is  done  with  wickedness  or  depravity  of 
heart,  and  determined  on  beforehand  and  after 
reflection,  for  however  short  a  time,  it  Is  murder 
in  the  first  degree,  are  correct. 
6.  Saicx  —  Self-Dxfersb  —  Frikdoic  >boic 
Fault. 

In  order  to  entitle  defendant  in  a  prosecu- 
tion for  murder  to  set  up  self-defense,  he  is  re- 
quired to  be  wholly,  and  not  merely  reasonably, 
without  fault. 

6.  Same — Iwstructionb. 

In  a  prosecution  for  murder,  instructions 
on  the  subject  of  self-defense  which  ignore  the 
question  of  defendant's  freedom  from  fault  In 
bringing  on  the  diflSculty  are  properly  refused. 

7.  Cbimtnal  Law— Tbial— Sending  Instbuo- 

TIONB  TO  JTTBT   RoOU. 

In  a  prosecution  for  murder,  it  la  not  error 
to  permit  the  jury  to  take  with  them,  on  return, 
the  written  charge  of  the  court,  which  was  re- 
quested by  defendant  to  tie  reduced  to  writing. 

8.  HomciDS— EviDBNOS— Chabaotkb  or  De- 
ceased. 

In  a  prosecution  (or  murder,  evidence  of 
the  turbulent  and  dangerous  character  of  the 
deceased  la  not  competent  upon  the  question  of 
the  degree  of  the  offense  or  the  character  of  the 
punishment,  but  is  only  admissible,  when  there 
Is  evidence  of  self-defense,  to  enable  the  jury  to 
determine  the  meaning  of  the  overt  act  or  iem- 
onstratlon  of  the  deceased. 
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9.  Bahi  —  BKU-DsiKiraE  —  Fbeedok    irnou 

FAUtT— BUBDEN  OF  PBOOF. 

In  a  proMcatloii  for  murder,  an  instmction 
that,  before  defendant  can  avail  himself  of  the 
doctrine  of  self-defense,  the  jury  mast  believe 
that  he  was  without  fault,  is  erroneous,  inas- 
much as  the  burden  is  not  on  defendant  to  show 
freedom  from  fault,  but  only  to  show  a  necessity 
or  apparent  necessity  for  the  taking  of  life. 

McCaellan,  C.  J.,  and  Denson,  J.,  dissentioc 
in  part 

Appeal  from  Tnacaloosa  Connty  Oonrt: 
Roblson  Brown,  Special  Judgei 

rro  be  offldally  reported." 

Jim  Oreen  waa  cooTlcted  of  murder  in 
the  second  degree,  and  appeals.    RererBed. ' 

On  request  of  counsel,  the  general  charge 
■of  the  court  to  the  Jnry  was  given  in  writ- 
ing. The  defendant  reserved  exceptions  to 
parts  of  snch    charge,    shown    as    follows: 

(1)  To  a  part  charging  "If  a  slayer  has  any 
time  to  think  before  an  act,  however  short 
■och  time  may  be,  even  a  single  moment,  and 
-does  think,  and  then  strikes  the  blow  as  a 
restilt  of  an  Intention  to  kill  produced  by  this 
momentary  operation  of  the  mind,  and  death 
ensnea,  this  would  be  a  deliberate  and  pre- 
meditated killing  within  the  meaning  of  onr 
statutes  defining  murder  in  the  first  degree." 

(2)  To  a  part  as  follows:  "If  a  killing  is 
done  with  a  wickedness  or  depravity  of  heart 
towards  deceased,  and  the  killing  is  deter- 
mined on  beforehand,  and  after  reflection 
for  however  short  a  time,  it  Is  murder  In  the 
first  degree."  (3)  "Evidence  of  the  turbu- 
lent bloodthirsty  and  dangerous  character 
of  the  deceased,  is  competent  and  proper 
to  enable  the  Jury  to  determine  the  degree  of 
the  offense,  and  the  character  of  the  punish- 
ment" (4)  "Before  the  defendant  can  avail 
himself  of  the  doctrine  of  self-d^ense,  the 
Jury  mnst  believe  from  the  evidence  that  the 
defendant  was  reasonably  without  fault  in 
twinging  on  the  difficulty;  that  there  must 
have  existed  at  the  time  either  really  or  so 
apparently  as  to  lead  a  reasonable  mind  to 
the  belief  that  it  actually  existed,  a  present, 
impending  and  Imperious  necessity  to  shoot 
in  order  to  save  his  ovra  llfe^  or  to  save  him- 
self from  great  bodily  harm ;  and  there  must 
hare  been  no  other  reasonable  mode  of  es- 
cape, by  retreating  or  avoiding  the  combat, 
with  safety."  (6)  "Before  the  defendant 
can  avail  himself  of  the  doctrine  of  self-de- 
fense, the  jury  mnst  believe  from  the  evi- 
dence that  the  defendant  was  reasonably 
wltboat  fault  In  bringing  on  the  difficulty." 

On  writtrai  request  of  the  state,  the  court 
gare  to  the  jury  the  following  charges :  "(1) 
Gentlemen  of  the  Jury,  I  charge  you  that 
when  a  defendant  sets  np  self-defense  In 
Justification  or  excuse  of  a  killing,  the  bur- 
den of  proof  Is  on  him  to  show  to  the  jury 
by  the  evidence,  that  there  was  a  present 
impending  danger,  real  or  apparent,  to  life 
or  limb,  or  of  grievous  bodily  harm,  from 
wbidi  there  was  no  other  possible  means 
of  eacapa"  "(2)  If  the  defendant,  in  this 
county,  and  before  the  finding  of  this  in- 
dictment, purposely  killed  Moacb  William- 


son by  sbootiiig  him  wltb  a  pistol,  with  a 
wickedness  or  depravity  of  heart  against 
said  deceased,  and  the  killing  was  determin- 
ed on  beforehand  (for  however  short  a  time 
before  the  fatal  shot  was  fired,  is  Immateri- 
al), he  is  guilty  of  murder  in  the  first  de- 
gree." "(8)  I  charge  you,  that  before  a 
jury  can  acquit  the  defendant  on  the  ground 
of  self-defense,  three  essential  elements  must 
occur:  Ist,  the  defendant  must  be  reason- 
ably without  fault  In  bringing  on  the  difficul- 
ty, and  must  not  be  dlsregardful  of  the  con- 
sequences In  this  respect  of  any  wrongfol 
words  or  act;  2d,  there  must  have  existed 
at  the  time,  either  really  or  so  apparently 
as  to  lead  a  reasonable  mind  to  the  belief 
that  it  actually  existed,  a  present,  impending, 
Imperious  necessity  to  shoot  in  order  to  save 
his  own  life,  or  to  save  himself  from  great 
bodily  harm ;  and,  3d,  there  must  have  been 
no  other  reasonable  mode  of  escape,  by  re- 
treating, or  by  avoiding  the  combat  with 
safety."  "(4)  When  it  comes  to  a  question 
whether  one  man  shall  flee  or  another  man 
live,  the  law  demands  that  the  former  shall 
flee  rather  than  the  latter  shall  die."  "(6) 
When  one  is  menaced  by  an  assault,  the  fol- 
lowing inquiries  present  themselves:  1st, 
Is  he  free  from  fault  in  bringing  on  the  dlffi- 
CQltyT  2d,  Is  there  reasonable  room  and 
ground  for  escape  from  injury?  3d,  Is  the 
threatened  assault  of  such  nature  that,  if 
perpetrated,  it  Is  likely  to  produce  death  or 
great  bodily  harm?  All  these  considerations 
enter  Into  and  qualify  the  right  to  resist 
with  deadly  weapon."  "(6)  The  court 
charges  the  Jury,  that  to  make  the  plea  of 
self-defense  available,  the  defendant  must 
be  without  fault  If  he  was  himself  the  ag- 
gressor, he  cannot  Invoke  the  doctrine  of 
self-defense,  even  if  the  deceased  struck 
him,  and  whether  the  necessity  to  take  the 
life  of  the  deceasd  was  real  or  only  apparent, 
if  brought  about  by  design,  connivance  or 
fault  of  the  defendant,  be  cannot  be  excused 
on  the  plea  of  self-defense."  "(7)  Murder 
Is  frequently  committed  in  sudden  encoun- 
ters, into  which  the  parties  enter  mutually, 
In  which  the  party  slain  strikes  the  first 
blow.  Murderers  sometimes  provbke  an 
enemy  to  strike  them,  that  they  may  then 
kill  under  a  supposed  protection  that  the  law 
then  gives  the  slayer.  It  Is  supposed  only, 
for  in  law  and  In  fact,  it  Is  most  atrocious 
murder." 

The  defendant  requested.  In  writing,  and 
the  court  refused  charges  numbered  and  as 
follows:  "(1)  It  la  not  necessary  that  a 
man  should  be  actually  and  really  in  danger 
of  great  bodily  harm,  or  that  retreat  would 
actually  and  really  increase  his  danger.  In 
order  for  him  to  be  justified  in  taking  the 
life  of  his  assailant  He  has  the  right  to 
act^upon  the  reasonable  appearance  of  things. 
If  the  circtmiatances  are  such  as  to  justify 
a  reasonable  man  In  the  belief  that  he  Is 
In  great  danger  of  bodily  harm,  and  that  he 
cannot  retreat  without  adding  to  hla  peril, 
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and  he  boneetly  believei  that  such  Is  the 
case,  then  he  has  the  right  to  kill  Us  as- 
sailant In  his  own  defense,  althongh  ad  a 
matter  of  fact,  he  was  in  no  actual  danger, 
and  retreat  would  not  have  endangered  his 
personal  safety."  "(2)  To  Justify  the  de- 
fendant in  killing  Moach  Williamson,  It  is 
not  necessary  that  he  should  have  been  in 
actual  danger  of  bodily  harm;  but  it  is 
BufBclent  If  the  defendant  believed,  and  the 
drcnmstances  were  such  as  to  impress  the 
mind  of  a  reasonably  prudent  man  that  he 
was  in  Immediate  danger  of  great  bodily 
harm  from  Williamson,  and  there  was  no 
way  open  for  him  to  retreat  without  in- 
creasing Ills  peril.  If  at  the  time  of  the 
killing,  the  defendant  was  In  danger  of  los- 
ing his  life,  or  of  suffering  great  bodily  In- 
jury at  the  lianda  of  the  deceased  or  if  the 
circumstances  surrounding  the  defendant 
at  the  time  of  the  killing  were  such  as  to 
create  in  the  mind  of  a  reasonable  man  the 
honest  belief,  and  the  defendant  honestly 
believed  that  he  was  thus  In  danger,  and 
If  the  defendant  could  not  hare  retreated 
from  the  deceased  without  increasing  bis 
peril,  then  the  Jury  must  acquit  the  defoid- 
ant" 

Upon  the  retirement,  the  presiding  Judge 
directed  that  the  Jury  take  with  them  the 
gmeral  written  charge  of  the  court 

Henry  Fltts  and  Henry  R.  Jones,  for  ap- 
pellant Maasey  Wilson,  Atly.  Gea,  for  the 
State. 

HARALSON,  3.  The  defendant  moved  to 
quash  the  venire,  because  the  court  ordered 
one  special  venire  of  60  Jurors  for  the  trial 
of  several  distinct  and  separate  capital 
felonies,  Including  the  one  against  defend- 
ant ;  and  because  when  this  case  was  called 
and  put  upon  trial,  the  names  of  several  of 
the  special  venire  on  the  regular  panel  for 
the  we^,  as  drawn  and  called,  were  engaged 
in  the  trial  of  another  cause  set  for  trial  on 
that  day,  and  the  defendant,  against  his 
objection  was  required  to  proceed  and  select 
a  Jury  from  the  remaining  Jurors  without 
reference  to  those  engaged  In  the  trial  of  the 
other  casa 

If  the  special  act  of  the  Legislature  for 
Tuscaloosa  county,  touching  the  drawing 
and  impaneling  of  Juries  in  capital  cases 
In  the  law  and  equity  court  of  that  county, 
is  not  unconstitutional,  as  it  Is  contended 
by  the  defendant  it  Is,  the  motions  were 
without  merit  and  properly  overruled,  since 
the  proceedings  had,  yrere  in  accordance  with 
that  statute.  Loc.  Acts  1003,  p.  309;  Rambo 
V.  State,  134  Ala.  71,  32  South.  650;  Dorset 
V.  State,  107  Ala.  167,  18  South.  199. 

Section  6  of  the  act  "to  establish  the 
Tuscaloosa  county  law  and  equity  court" 
(Acts  1896-97,  p.  265)  provides,  "That  in  the 
absence  of  any  special  jury  law  for  the 
county  of  Tuscaloosa,  the  grand  and  petit 
Juries  for  said  court  shall  be  drawn  and 
empanelled  and  sworn  in  the  same  manner 


as  is  or  may  be  hereafter  provided  by  law 
in  respect  to  grand  and  p^t  Juries  in  the 
circuit  courts  of  the  state.  But  in  case  of 
a  special  Jury  law  for  Tuscaloosa  county, 
the  Jurors  for  said  court  shall  be  -  drawn, 
summoned  and  empanelled,  and  selected  in 
the  manner  provided  in  such  spedai  law  for 
said  county,  provided,  however,  that  the 
Judge  of  said  court  may  order  Jurors  to  be 
drawn,  summoned,  empanelled  and  selected 
at  any  time  and  for  any  number  of  days 
whenever  in  tlie  discretion  of  sudi  Judge  the 
public  good  may  bo  require."  This  was  cer- 
tainly a  local  law,  and  Juries  were  to  be 
drawn  and  impaneled  under  it  The  fact 
that  it  adopted  some  of  the  provisions  of 
the  general  law,  providing  tliat  sudi  pro- 
visions should  be  applicable  unless  and  until 
a  special  Jury  law  for  the  county  shonld  pro- 
vide otherwise,  did  not  <^)arate  to  make  it 
any  the  less  a  local  law.  It  was  local,  in- 
tended to  be  such  and  not  otherwise.  If  not, 
there  was  no  necessity  for  the  enactment 
By  Act  Oct  1,  1903  (Loa  Acts  1903,  p.  309), 
this  original  act  was  amended  in  several 
distinct,  separate  provisions,  including  said 
section  6  of  the  original  law,  which  was 
re-enacted  In  terms  as  it  originally  existed, 
with  the  following  proviso  added,  whicb  oon^ 
stituted  the  only  amendment  of  it,  "Provided, 
that  for  the  trial  of  all  capital  cases,  set 
for  any  one  week,  only  one  special  veniro 
shall  be  summoned,  for  the  trial  of  all  such 
capital  cases."  The  general  law  was  differ- 
ent from  this,  requiring  a  special  venire  for 
each  capital  case.  The  relief  sought  by  this 
amendment  could  not  be  obtained  und»  any 
general  law  then  existing,  or  the  local  law 
as  stated  would  have  been  unnecessary.  It 
in  no  sense,  therefore,  offends  that  provision 
of  the  Constitution,  (section  105),  which  pro- 
hibits the  Legislature  from  enacting  any 
special  or  local  law  by  the  partial  repeal  of 
a  general  law.  The  statute  is  a  local  one, 
amendatory  of  a  local,  and  not  of  a  general 
law. 

The  notice  as  printed  in  the  Senate  Jour- 
nal, p.  931,  is,  "Notice  Is  hereby  given,  that 
a  bill  will  be  Introduced  In  the  Legislature 
of  Alabama,  when  it  convenes  In  B^t,  to 
amend  an  act  to  establish  the  Tuscaloosa 
county  law  and  equity  court,  by  amending 
section  6,  so  that  only  one  special  vmlre 
shall  be  summoned  in  one  we^  for  the  trial 
of  capital  cases,  by  r^>eallng  section  28  as 
amended  by  act  approved  15th  of  February, 
1899  (Loc  Acts  1898-99,  p.  878),  so  that  capi- 
tal cases  can  be  tried  at  any  time  after  indict- 
ment found;  by  amending  section  thirty  as 
amended  by  act  approved  Dec.  18,  1900  (Acts 
1900-01,  p.  621)  so  as  to  limit  assistant  so- 
licitor's fees  to  be  expended  for  the  employ- 
ment of  assistant  counsel  to  $1,000.00  per 
annum,  and  section  26,  so  as  to  provide  for 
the  appointment  of  a  solicitor  for  said  court 
by  the  Governor;  also  to  further  amend  said 
act  by  adding  section  86,  prohibiting  Justices 
of  the  peace  trom  issuing  warrants  return- 
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able  to  said  court  imless  the  same  bare  been 
approved  by  the  Jndge  or  solicitor  of  Bald 
conrt.  Also  to  amend  aectlon  27  of  said  act 
■0  as  to  fix  the  salary  of  the  Judge  of  said 
court  at  $2500.00  per  annum.  To  amend 
section  8  of  said  act  so  as  to  provide,  that 
the  clerk  of  said  conrt  shall  be  entitled  to 
same  commissions  for  collection  of  solicitor's 
fees  In  said  court  as  clerks  of  circuit  courts 
In  the  state  are  now  entitled  to  receive." 

Each  of  these  enactments  to  the  various 
sections  of  the  original  act  are  separate  and 
distinct,  as  Is  urged,  frmn  the  other, — no 
one  of  them  being  dependent.  In  any  manner, 
upon  that  vrhlch  precedes  or  follows.  Sec- 
tion 6  which  contains  the  alleged  obnoxious 
provision  In  respect  to  having  one  venire  for 
several  capital  cases  set  for  the  same  week, 
Is  entirely  Independent  of  any  otb»'  of  the 
six  amendments  that  follow.  If  the  notice 
of  the  other  amendments  Is  Invalid  so  as  to 
snblect  them  to  constitutional  Infirmity, — a 
question  we  deem  It  unnecessary,  however,  to 
consider, — the  fullness  and  completeness  of 
the  notice  as  to  this  particular  amendment, 
under  the  constitutional  requirement,  (section 
105)  cannot  be  and  is  not  questioned.  All 
other  amendments  may  be  rejected  and  we 
have  left,  the  one  we  consider  complete  with- 
in itself  and  capable  of  enforcement  The 
error  insisted  on  is,  therefore,  not  available. 

Tben  Is  no  error  In  the  parts  of  the  oral 
<diarge  of  the  court,  designated  as  1  and  2. 
Lang  T.  State,  84  Ala.  1,  4  South.  198,  5  Am. 
St  Rep.  824;  Cleveland  v.  State,  88  Ala.  9, 
S  Soatb.  426w  Nor  was  there  error  In  that 
part  of  the  oral  charge  designated  as  8. 
Fields  V.  State,  47  Ala.  603, 11  Am.  Rep.  771 ; 
De  Annan  v.   State,  71   Ala.  352. 

Tlie  fourth  part  of  the  charge  was  without 
fanit  The  question  of  buraen  of  proof  was 
not  referred  to,  and  altogether  it  was  a 
«barse  favorable  to  defendant  Naugher  v. 
State,  106  Ala.  28,  17  South  24;  Lewis  v. 
State,  120  Ala.  341,  25  South.  48;  Holmes 
V.  State,  100  Ala.  80,  14  South.  864. 

The  fifth  part  of  the  oral  charge  was  too 
favorable  to  4efendant  In  order  to  set  up 
«elf-defense,  the  defendant  is  required  to  be 
wholly  and  not  merely  reasonably  without 
fault  Crawford  v.  State,  112  Ala.  28,  21 
South.  214. 

We  have  examined  the  charges  given  for 
the  state,  and  under  our  former  holdings, 
find  no  reversible  error  in  them. 

Camrges  1  and  2,  refused  to  defendant 
each,  ignores  freedom  from  fault  in  bringing 
<MD   the   difficulty. 

n>ere  was  no  error  in  permitting  the  Jury 
to  take  with  them  on  retirement,  the  written 
charge  of  the  court  which  wag  requested  by 
defoidant  to  be  reduced  to  writing. 

Affirmed. 

TYSON,  DOWDHLL,  SIMPSON,  and  AN- 
DERSON, JJ.,  concur.  McCLELLAN,  O.  J., 
and  DRNSON,  J.,  dissent  aa  to  the  condu- 
-sion  oa  the  constitutional  question. 


On  Rebearing. 

TTSON,  X  The  trial  Judge  in  hla  oral 
instructions  to  the  Jury  said  to  them,  among 
other  things,  "evidence  of  the  turbulent 
bloodthirsty,  and  dangerous  character  of  the 
deceased  is  competent  and  proper  to  enable 
the  Jury  to  determine  the  degree  of  the 
offense  and  the  character  of  the  punishment" 
While  confessedly  this  is  a  matter  of  which 
the  accused  cannot  complain,  yet  it  is  im- 
portant to  the  administration  of  the  criminal 
law  that  it  be  corrected.  The  principle  as- 
serted seems  to  be  fully  sustained  by  the 
case  of  Fields  v.  State,  47  Ala.  603,  11  Am. 
Rep.  77L  But  this  case  has  been  practi- 
cally overruled,  though  not  eo  nomine,  by 
numerous  decisions  of  this  court  rendered 
subsequently  and  is  directly  in  conflict  wltli 
others  rendered  prior  to  it  Pritchett  v. 
State,  22  Ala.  89,  58  Am.  Dec.  250;  Franklin 
V.  State,  29  Ala.  14 ;  Rhea  v.  State,  100  Ala. 
119,  14  South.  853,  and  cases  there  cited; 
Jackson  v.  State,  90  Ala.  590,  8  South.  862; 
Winter  v.  State,  128  Ala.  1,  26  South.  949. 

The  principle  deducible  from  these  cases 
is  that  evidence  of  the  turbulent  blood- 
thirsty, and  dangerous  character  of  the  de- 
ceased is  only  admissible  when  there  is 
testimony  tending  to  establish  tliat  the  ac- 
cused acted  in  self-defense,  where  some  overt 
act  on  the  part  of  deceased  is  shown,  cal- 
culated to  Impress  his  slayer  with  the  rea- 
sonable belief  that  he  is  in  danger  of  suf- 
fering grievous  bodily  harm  or  death  and 
there  is  no  reasonable  mode  of  escape,  and 
this  for  the  purpose  of  determining  who  was 
the  aggressor.  In-  the  absence  of  such  an  act 
on  the  part  of  the  deceased,  his  character 
for  turbulence  and  violence  Is  wholly  irrele- 
vant. 

It  has  never  been  the  law  in  this  Jurisdic- 
tion that,  because  a  man  has  the  reputation 
of  being  turbulent  and  violent,  his-  life  may 
be  taken.  On  the  contrary.  It  has  been  uni- 
formly held  that  whatever  may  be  a  man's 
character  for  desperation  and  recklessness, 
he  is  entitled  to  the  protection  of  the  law; 
and  it  Is  as  much  a  crime  in  the  eye  of  the 
law  to  slay  him  as  it  is  the  most  peaceable 
and   law-abiding  citizen  in   the   community. 

Evidence,  therefore,  of  the  character  of  the 
deceased  for  violence  and  the  like,  when 
properly  admitted,  is  limited  in  its  consid- 
eration by  the  Jury  to  determining  solely 
the  meaning  of  his  overt  act  or  demon- 
stration. 

The  fourth  and  fifth  part  of  the  oral 
charge,  to  the  effect  that  before  defend- 
ant can  avail  himself  of  the  doctrine  of  self- 
defense  the  Jury  must  believe  from  the  evi- 
dence that  he  was  without  fault  was  clearly 
erroneous.  His  right  to  avail  himself  of  this 
defense  is  not  dependent  upon  his  showing 
that  he  was  free  from  fault  Indeed,  there 
is  no  burden  on  him  to  show  that  he  was 
not  at  fault  It  was  only  Incumbent  upon 
him  to  show,  first  that  at  the  time  there 


Digitized  by  V^jOOQ  IC 


366 


89  SOUTHERN  EBPOKTBB. 


(Ala. 


was  a  necesBlty  to  take  life,  or  that  the  dr- 
cnmstances  were  snch  as  to  create  in  his 
mind  a  reasonable  belief  that  it  was  neces- 
sary to  save  life  or  to  prevent  great  bodily 
harm ;  second,  there  was  no  reasonable  mode 
of  escape.  When  these  Ingredients  hare  been 
established,  the  burden  was  upon  the  state 
to  show  that  he  was  not  free  from  fault. 
Naugher  y.  State,  105  Ala.  26,  17  South.  24. 
Reversed  and  remanded. 

McGLEI/LAN,  0.  J.,  and  DOWDELL. 
SIMPSON,  ANDERSON,  and  DENSON.  JJ., 
concur. 


LEE  T.  STATE. 
(Supreme  Court  of  Alabama.    June  80,  10OS.) 

1.  Statutes— TiTL«  or  Act— Justices  of  th« 
Pkack— GaiiaiiAi.  Juubdictioh  —  Limita- 
tion. 

Acts  1894-85,  p.  498,  is  entitled  "An  act 
to  limit  the  criminal  jurisdiction  of  justices  of 
the  peace  and  notaries  public  within  certain 
precincts  in  J.  county  and  in  the  wards  of  a 
certain  city."  and  provides  that  justices  and 
notaries  In  such  territory  shall  not  have  jurisdic- 
tion over  any  criminal  case,  except  to  take 
affidavits  and  to  issue  warrants  thereon  return- 
able to  the  police  court  of  B.  in  all  cases  in 
which  that  court  has  jurisdiction,  and  to  take 
affidavits  and  Issue  warrants  and  examine  per- 
sons charged  vrith  offenses  of  which  such  court 
has  not  jurisdiction.  Held,  that  the  word  "juris- 
diction," as  used  in  the  title,  was  synonymous 
with  "power"  or  "authority,"  as  distinguished 
from  "power  to  hear  and  determine,"  and  that 
the  act  was  therefore  not  objectionable  as  con- 
taining matter  not  expressed  In  the  title  of  the 
act 

2.  CBiMnrAL  Law — Jusncn  or  thk  Pkacb — 
Cbihiitai.  Jubisdiction. 

Acts  1894-95,  p.  498,  limits  the  criminal 
Jurisdiction  of  justices  and  notaries  in  certain 
precincts  of  J.  county  and  the  several  wards  of 
B..  and  section  8  (page  499)  repeals  all  laws, 
general  or  special,  conferring  jurisdiction  of 
criminal  matters  or  causes  on  justices  of  the 
peace  or  notaries,  other  than  previously  except- 
ed, and  an  act  (Acts  1894-95,  p.  155)  entitled 
"An  act  to  alter  and  amend  the  law  relating  to 
the  territorial  jurisdiction  and  pay  of  jus- 
tices of  the  peace"  in  the  same  precincts  and 
the  several  wards  of  the  city,  etc.  Held,  that 
such  act  did  not  affect  all  justices  otf  the  peace, 
but  only  repealed  all  laws  with  reference  to 
justices  in  so  far  as  they  affected  the  juris- 
diction of  justices  and  notaries  in  the  territory 
specified. 
8.  Same— CoNsriTUTioiiAi,  Law  —  Offioiibs— 

POWEBS. 

Justices  of  the  peace  and  notaries  public 
not  deriving  their  criminal  jurisdiction  from  the 
Constitution,  Acts  1894-95,  p.  498,  limiting 
their  criminal  Jurisdiction  in  a  certain  city  and 
certain  precincts  of  J.  county,  was  not  ob- 
jectionable as  partial  and  discriminating,  and  as 
an  arbitrary  interference  with  the  authority  of 
such  officers. 
4.  Saue. 

Acts  1894-95,  p.  498,  limiting  the  Juris- 
diction of  justices  in  the  various  wards  of  B., 
and  requiring  all  warrants  in  criminal  matters 
to  be  made  returnable  to  a  police  court  of  such 
city,  is  not  void  because  such  poKce  court  was 
not  in  existence  when  the  act  was  passed ; 
it  having  been  established  by  an  act  passed  two 
days  after  the  approval  of  the  limitation  act, 
which  did  not  go  into  effect  until  after  tlie  act 
establit^ng  such  police  court. 


6.  Same  — CiBcuiT  Coubts  —  Jxjbisdiction — 
Constitution. 
Acts  1894-95,  p.  MS,  restricting  the  crim' 
Inal  jurisdiction  of  Justices  of  the  peace  in  B., 
and  requiring  that  ali  writs  and  criminal  mat- 
ters before  justices  shall  be  returnable  to  the 
police  court  of  such  city,  is  not  in  contraven- 
tion of  Const.  1875,  art  6,  {  5,  conferring  on 
the  circuit  courts  original  Jurisdiction  in  all 
matters,  civil  and  criminal,  within  the  state, 
not  otherwise  excepted  in  the  Constitutiop,  as 
such  provision  did  not  confer  exclusive  juris- 
diction on  the  circuit  courts  of  all  dvil  and 
criminal  cases. 
6.  Sake — Statutes — Repeal. 

Acts  1894-95,  p.  498,  limiting  the  criminal 
Jurisdiction  of  justices  in  certain  precincts  in 
J.  county  and  In  the  wards  of  the  city  of  B., 
was  not  repealed  by  Acts  1900-01,  p.  216,  {  8, 
declaring  that  the  criminal  court  of  J.  county 
should  have  and  exercise  jurisdiction  "concur- 
rently with  other  courts"  now  having  the  same 
of  all  prosecutions  for  misdemeanors  commit- 

I  ted  In  such  county. 

I 

I      Appeal    from    (Mminal    Oonrt,    JeirersoD 
County;  D.  A.  Oreene,  Jndge. 
Robert  B.  Lee  was  charged,  by  a  warrant 

'  sworn  out  before  a  justice  of  the  peace  of 
l>eat  87  of  Jefferson  county,  with  the  offense- 
of  unlawfully  presenting  a  pistol  to  another. 
The  warrant  was  made  returnable  before 
the  criminal  court  of  Jefferson  county,  where 
defendant  objected  ttiat  the  warrant  was 
improperly  made  so  returnable  and  that 
the  court  was  without  Jurisdiction.  A  de- 
murrer to  such  plea  was  sustained,  and 
defendant  was  convicted,  and  appeals. 
Reversed. 

B.  M.  Allen,  for  appellant  H.  P.  Heflin,. 
J.  T.  Glover,  and  A.  B.  Perdue,  for  the  State. 

TTSON,  J.  The  ruling  of  the  lower  court 
in  sustaining  the  demurrer  to  the  defend- 
ant's plea  presents  for  review  the  oonstitu- 
Uonallty  of  the  act  entitled  "An  act  to  limit 
the  criminal  Jurisdiction  of  Justices  of  the- 
peace  and  notaries  public  with  the  powers 
of  Justices  of  the  peace  In  precincts  twenty- 
one  (21)  and  thirty-seven  (37)  in  Jefferson 
county,  and  in  all  the  wards  of  the  dty  of 
Birmingham,"  approved  February  9,  1895. 
Acts  18&t-95,  p.  498.  The  constituUonal  ob- 
jection first  urged  to  the  act  is  that  it  violat- 
ed that  provision  of  the  C:k>nstitution  of  1875 
requiring  that  "each  law  shall  contain  but 
one  subject  which  shall  be  clearly  expressed 
In  Its  title."  Const  art  4,  J  2.  The  first 
section  of  the  act  provides  that  Justices  of 
the  peace  and  notaries  public  with  powers 
of  Justices  of  the  peace  in  the  territory 
named  in  the  title  shall  not  have  or  ezer- 
cise  Jurisdiction  of  or  over  any  criminal  case 
w  matter  whatever,  except  to  take  affida- 
vits and  to  issue  warrants  thereon  return- 
able to  the  police  court  of  Birmingham  In 
all  cases  In  which  that  court  has  Jurisdiction, 
and  to  take  affidavits  and  Issue  warrants 
and  examine  all  persona  charged  with  offen- 
ses of  which  the  police  court  has  not  Joris- 
diction.  The  second  section  provides  a  pen- 
alty for  a  violation  of  the  first    The  third. 
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(page  49S),  repeals  all  laws,  general  or  spe- 
Mal,  confeirliig  jurisdiction  of  criminal  mat- 
ters or  canses  on  Justices  of  tbe  peace  or 
notaries  public  wltb  powers  of  Justices  of 
tbe  peace,  otber  than  hereinbefore  excepted, 
and  an  act  entitled  "An  act  to  alter  and 
amend  the  law  relating  to  the  territorial  Jn- 
risdlctlon  and  pay  of  Justices  of  the  peace 
in  predncts  21  and  87  in  JetTerson  county 
and  the  several  wards  of  the  city  of  Bir- 
mingham and  to  provide  a  punishment  for 
tbe  violation  thereof,"  approved  December 
13,  1894    Acts  1894-85,  p.  15S. 

The  first  contention  is  that  the  title  of 
the  act  indicates  that  its  body  would  deal 
with  and  treat  of  the  Jurisdiction  of  tbe 
Justices  and  notaries  public,  while  in  fact 
the  first  section  deals  with  the  authority  or 
povrer  of  those  ofBcers.  It  is  argued  that 
tbe  word  "Jurisdiction"  has  a  well-defined 
legal  meaning  when  applied  to  courts;  that 
its  meaning  is  "the  power  to  hear  and  de- 
termine." This  is  undoubtedly  true,  but 
neither  the  title  nor  the  act  under  considera- 
tion purports  or  in  fact  deals  with  courts, 
but  (Maly  with  certain  Judicial  oflBcers  and 
their  power  or  authority  as  such.  It  is 
dear,  therefore,  that  the  word  "Jurisdic- 
tion," as  used  in  the  title  and  body  of  the 
act,  iB  synonymous  with  "power"  or  "author- 
ity." But,  aside  from  this  consideration, 
the  section  accomplished  Just  what  Is  in- 
dicated by  the  title  it  was  expected  to  be 
accomplished.  It  limits  the  former  Jurls- 
dictlcw  possessed  by  these  Justices  and  no- 
taries to  taking  aflJdavlts  and  the  issuance 
of  warrants  thereon.  It  is  further  urged 
^at  tbe  third  section  offends  this  provision 
of  the  Constitution.  Tills  might  be  conced- 
ed, and  yet  the  first  and  second  section  of 
the  act  would  stand.  But  the  third  section 
is  perfectly  valid.  It  does  not  affect,  as  is 
supposed,  all  Justices  of  the  peace.  Mani- 
festly it  only  repeals  all  laws  in  so  far  as 
they  affect  tbe  Jurisdiction  of  Justices  and 
notaries  in  the  territory  named  in  this  act. 

Tbe  next  contention  is  that  the  act  Is 
not  nniform,  but  partial  and  discriminating, 
and  Is  an  arbitrary  interference  with  the 
power  and  authority  of  these  officers;  that 
the  act  cuts  down  the  authority  of  those 
officers  and  leaves  other  justices  and  nota- 
ries with  powers  of  Justices  throughout  the 
state  unaffected.  If  Justices  of  the  peace 
derived  their  Jurisdiction  in  criminal  mat- 
ters from  tbe  Constitution,  the  contention, 
perhaps,  would  be  sound.  But  as  they  do 
not,  and  their  Jurisdiction  is  conferred  by 
statutory  enactments,  it  is  entirely  within 
legislative  competency  to  limit  It,  or  deprive 
tbem  of  it  altogether ;  and  this  the  Iieglsla- 
ture  may  do  as  to  any  particular  ones  or 
all,  as  it  may  deem  proper.  In  other  words, 
tbe  extent  of  their  antbority  or  jurisdiction 
in  criminal  matters  is  entirely  and  absolute- 
ly dependent  upon  the  legislative  will.  To 
see  that  they  do  not  derive  their  Jurisdiction 
In  criminal  matters  from  the  Constitution, 


we  need  only  call  attention  to  section  8  of  ° 
article  1  of  the  Constitution  of  1876,  and  the 
same  section  in  the  present  Constitution, 
and  tbe  case  of  Danzey  v.  State,  68  Ala. 
296.  The  decision  in  the  case  of  Burby  v. 
Rowland,  49  N.  E.  775,  41  L.  R.  A.  838,  by' 
the  New  York  Court  of  Appeals,  relied  upon 
as  sustaining  the  contention,  was  by  a  divid- 
ed court  The  dissenting  opinion  by  Mr. 
Justice  O'Brien,  concurred  In  by  Chief  Jus- 
tice Parker  and  Justice  Halght  is  in  har- 
mony with  our  Constitution  and  tbe  ded- 
Blons  of  this  court  under  it 

The  next  point  made  is  that  when  thi* 
act  was  passed  by  the  Legislature  tbe  "police 
court  of  Birmingham"  was  not  in  existence; 
and  It  is  Insisted,  therefore,  that  it  Is  void. 
Two  days  after  the  approval  of  this  act  the- 
act  establishing  the  police  court  was  ap- 
proved and  became  a  law,  while  this  act  did 
not  go  into  effect  until  SO  days  after  the  ad- 
journment of  tbe  Legislature.  This,  with- 
ont  more,  is  a  suffldent  answer  to  the  con- 
tention. 

The  next  proposition  contended  fbr  is 
that  the  act  is  violative  of  section  6  of  arti- 
cle 6  of  the  Constitution  of  1876,  conferring 
ui>on  the  circuit  courts  "original  Jurisdiction 
in  all  matters  ciTll  and  criminal  within  the 
state  not  otherwise  excepted  in  this  Conatl- 
tntlon."  If  by  this  insistence  it  is  meant 
that  the  Legislature  cannot  confer  Juris- 
diction upon  justices  of  the  peace  to  take- 
affidavits  and  issue  warrants  in  misdemean- 
ors, and  that  drcuit  courts  can  only  do  so, 
the  argument  psoves  too  much.  For  clearly 
the  criminal  court  in  which  this  case  is  pend- 
ing would  have  no  Jurisdiction  of  any  crimi- 
nal case,  and  the  conviction  could  not  stand. 
But  this  provision  of  the  Constitution  was 
not  meant  to  confer  exclusive  Jurisdiction 
upon  the  circuit  courts  of  all  dvil  and  crim- 
inal cases,  and  It  does  not  do  so.  If  It  did, 
the  authorization  conferred  upon  the  Legis- 
lature by  tbat  instrument  to  establish  infe- 
rior courts  of  law  for  the  trial  of  causes 
would  be  practically  valueless.  For  clearly, 
if  these  courts  should  be  established  and  tbe 
Legislature  was  powerless  to  confer  on  tbem 
Jurisdiction  to  try  any  causes,  they  would 
be  useless.  There  is  no  constitutional  in- 
hibition against  tbe  Legislature  prescribing 
the  court  to  which  warrants  Issued  by 
Justices  of  the  peace  in  misdemeanor  cases 
shall  be  returnable  and  in  which  tbe  cases 
are  to  be  tried.  Under  our  system  they 
cannot  be  made  returnable  to  the  circuit 
court  to  \k  there  tried  on  the  affidavit 
That  court  has  only  Jurisdiction  to  try  crim- . 
inal  cases  after  Indictment  found,  or  upon 
appeal  from  a  lower  court  after  conviction. 
Nor  is  the  act  establishing  the  police  court 
obnoxious  to  this  constitutional  provision. 
The  Legislature  had  the  right  to  establish 
it  and  to  confer  upon  it  the  exclusive  juris- 
diction to  try  criminal  cases  on  affidavit 
within  a  prescribed  territory,  if  It  saw  prop- 
er. 
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Nw  to  tbe  act  limiting  the  lorisdlctiqn  of 
Justices  repealed  by  that  provision  of  the 
act  of  December  7,  1000  (Acts  1900-01,  p. 
216,  S  8),  amendatory  of  the  act  establishing 
the  criminal  court  of  Jefferson  county,  which 
reads  as  follows:  "That  tbe  criminal  court 
of  Jefferson  county  shall  have  and  exercise 
Jurisdiction  concurrently  with  other  courts 
now  having  the  same^  of  all  prosecutions 
for  misdemeanors  committed  °ln  said  county." 
Repeals  by  implication  are  not  favored; 
and  if  by  a  fair  and  reasonable  construction 
of  a  later  and  former  statute  the  two  can 
be  reconciled  and  each  left  to  operate,  that 
construction  will  be  adopted.  Indeed,  a  i^^ 
peal  will  not  be  decreed  unless  the  r^ug- 
nancy  between  the  two  is  not  only  irreconci- 
lable but  also  clear  and  convincing.  "Where 
the  intention  of  the  Legislature  is  not  ap- 
paroit  to  that  purpose,  the  general  words 
cf  another  and  later  statute  shall  not  re- 
peal the  particular  provisions  of  a  former 
one ;  the  maxim  of  the  law  being,  'generalia 
speciallbus  non  derogant' "  City  Goundl  of 
Montgomery  ▼.  National  Building  &  Loan 
Association,  108  Ala.  843,  18  South.  819. 

The  demurrer  to  tbe  plea  should  have  been 
overruled. 

Reversed  and  remanded. 

McCLELLAN,  a  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


RICHARDSON  v.  KAUFMAN. 
(Supreme  Court  of  Alabama.    Feb.  9,  1905.) 

1.  ESxEMPnoNS — Wages  op  Labober — Waivbh. 

Under  Code  1898,  {  2038,  as  amended  by 
Act  Feb.  23,  1899  (Acts  1898-99,  p.  87),  de- 
claring that  wages  of  resident  laborerB  (or  per- 
sonal services  to  the  amount  of  $25  per  month 
shall  be  exempt  from  garnishment  for  the  col- 
lection of  debto,  laborers'  wages  to  the  amount 
specified  are  exempt  from  garnishment,  not- 
withstanding a  waiver  by  the  debtor  of  his 
exemptions. 

[Ed.  Note. — For  cases  in  point,  see  toL  23, 
Cent  Dig.  Exemptions,  g  112.] 

2.  Sake — Constttutionai,  Law. 

Snch  section  was  not  unconstitutional  by 
reason  of  the  fact  that  the  Constitution  allows 
a  debtor  to  waive  his  exemptions. 
8.  CORSTITUTIONAI.      LAW  —  ObLIOATIOK      OT 
CONTBACTS. 

Snch  section  was  not  invalid  as  impairing 
the  obligations  of  contracts  made  after  Its  en- 
actment. 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty;  A.  H.  Alston,  Judge. 

Action  instituted  before  a  Justice  of  the 
feace  by  L.  Kaufman  against  William  Rich- 
ardson. From  a  Judgment  sustaining  a  gar- 
nishment in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

It  appearing  befwe  the  Justice  of  the  peace 
that  tbe  only  Indebtedness  of  the  garnishee 
to  the  defendant  was  for  wages,  less  than 
$25,  and  under  employment  for  personal  serv- 


ices at  a  wage  of  less  than  said  sum,  tbe 
garnishment  was  dismissed,  and  Judgment 
for  costs  rendered  against  the  plaintiff. 
Plaintiff  appealed  to  the  drcnlt  court  In 
the  circuit  court  tbe  garnishee  moved  that 
the  writ  of  garnishment  be  dismissed  and 
the  garnishee  discharged,  on  the  ground  that 
it  appeared  that  the  only  indebtedneea  to  the 
defendant  was  for  wages  as  a  laborer  under 
a  contract  for  his  services  at  a  sum  leas  than 
$26  per  month.  This  motion  was  overruled, 
and  Judgment  r^idered  against  the  garnishee. 

McDaniel  &  Powell,  for  appellant  Abra- 
hams &  Simon,  for  appellee. 

McOLELLAN,  0.  J.  Section  2038  of  the 
Code  of  1896,  as  amended  by  the  act  of  Ffb- 
niary  23,  1899,  Is  as  follows:  rrhe  wages, 
salaries  or  other  compensation  of  laborers  or 
employte,  residents  of  this'  state,  for  personal 
services  to  tbe  amount  of  twen^-flve  dollars 
per  month,  shall  also  be  exempt  from  levy 
under  writ  of  garnishment  or  other  process 
for  the  collection  of  such  debts,  and  when 
the  fact  of  such  Indebtedness  is  discloeed  by 
the  answer  of  the  garnishee  the  levy  shall 
be  void  and  the  same  shall  be  dismissed  by 
the  court  before  whom  filed  nnleas  the  plain- 
tifl  in  garnishment  shall  contest  the  answer 
of  the  garnishee,  as  now  provided  by  the  law 
in  such  cases."  Acts  1898-99,  p.  87.  The 
language  of  this  statute  la  too  plain  to  re- 
quire or  to  admit  of  construction.  There  la 
no  uncertainty  or  ambiguity  to  be  relieved 
or  removed  by  considerations  dehors  the 
words  the  Legislature  has  employed.  The 
directly  expressed  and  obvious  purpose  was 
to  take  away  tbe  process  of  garnishment  as 
a  means  of  subjecting  to  tbe  payment  of 
debts  the  wages,  etc,  of  laborers  and  em- 
ployes to  the  extent  of  $25  per  month  in  all 
cases.  No  exception  Is  made  In  respect  of 
debts  aa  to  which  the  debtor  has  waived  his 
exemptions.  There  is  no  hint  of  such  an  ex- 
ception. The  plain  words  of  the  act  would 
have  to  be  emasculated  of  their  universal 
meaning  to  engraft  such  an  exception.  No 
glint  of  It  is  found  in  the  last  clause  of  the 
enactment  providing  for  a  contest  of  the  an- 
swer. The  operation  of  that  provision  is 
merely  to  let  the  plaintiff  in  to  deny  the  truth 
of  the  answer,  In  respect  of  Its  disclosure 
that  the  sum  admitted  to  be  due  constitutes 
the  wages,  salary,  or  other  compensation  not 
exceeding  $25  per  month  of  a  laborer  or  em- 
ploy6,  and  not  to  prevent  that  disclosure 
performing  Its  statutory  office  by  bringing 
In  the  extraneous  fact  in  no  degree  impugn- 
ing tbe  truth  of  the  answer,  that  as  to  the 
debt  sued  on  the  defendant  has  waived  his 
exemptions. 

Nor  is  this  statute  onconstttatlonal.  The 
fact  that  the  Constitution  allows  a  debtor  to 
waive  his  exemptions  no  more  binds  the 
Legislature  to  provide  a  remedy  by  garnish- 
ment for  the  collection  of  debts  as  to  whicL 
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exemptions  are  walred  than  the  Legislature 
would  be  bound  ia  the  absence  of  all  statu- 
tory and  constitutional  exemptions,  and,  of 
course,  of  all  provisions  for  waiver,  to  pro- 
vide a  remedy  by  garnishment  for  the  col- 
lection of  debts.  No  more  in  the  former 
case  than  it  would  be  in  the  latter,  and  not 
at  all  in  any  case,  is  the  plenary  power  of 
the  Legislature  in  respect  of  providing,  or 
withholding  or  withdrawing  once  provided, 
remedies  for  the  collection  of  debts  limited 
by  the  organic  law. 

To  be  sure  there  is  organic  provision 
against  legislative  impairment  of  the  obliga- 
tions of  contracts  by  destroying  or  impairing 
the  remedy  for  their  enforcement,  but  no 
question  as  to  the  application  of  that  pro- 
vision arises  in  this  case,  since  the  statute 
of  February  23, 1899,  Uking  away  the  remedy 
by  garnishment  in  cases  of  this  character, 
was  enacted  before  the  contract  sued  on  was 
made. 

The  rulings  and  Judgment  of  the  circuit 
cotirt  were  opposed  to  the  foregoing  views. 
Its  Judgment  must  be  reversed,  and  a  Judg- 
ment will  be  here  entered  dismissing  the 
garnishment  proceeding. 

Reversed  and  rendered. 

HAKALSON,  DOWDBLL,  and  DBNSON, 
JJ.,  concur. 


RALLS  V.  ALABAMA  STEEL  ft  WIRE  CO. 
et  al. 
(Supreme  Court  of  Alabama.    June  8,  1905.) 
G  ARN  isHMKNT— Exemption— Dismissal. 

Under  Acts  1898-99,  p.  37,  amending  Code 
1896,  i  2088,  bo  as  to  provide  that  if,  at  the  time 
a  garnishment  is  levied,  not  more  than  f25  of 
wages  for  the  preceding  month  is  due  the  princi- 
pal debtor,  the  garnishment  shall  be  dismissed, 
it  is  the  duty  of  the  court  to  dismiss  the  garnish- 
ment, where  the  answer  of  the  garnishee  dis- 
closes an  amount  not  exceeding  $25  to  tie  due, 
altboogb  more  than  that  amount  has  been 
earned  by  the  principal  defendant  during  the 
month,  and  although  the  garnishment  was 
issued  on  a  claim  in  which  the  right  of  exemp- 
tion bad  been  waived. 

Appeal  from  City  Court  of  Oadsden ;  John 
H.  Dlsqoe,  Judge. 

Action  by  A.  W.  Balls  against  Ben  Wof- 
ford.  In  which  the  Alabama  Steel  ft  Wire 
Company  was  served  as  garnishee.  From  a 
Judgment  for  defendant  and  the  garnishee, 
plalntiir  appeals.    Affirmed. 

This  was  a  garnishment  suit,  in  which  the 
defendant  filed  a  claim  of  exemptions  to  the 
amount  shown  to  be  due  him  by  the  garnishee 
in  its  answer.  The  garnishee  was  the  Ala- 
bama Steel  ft  Wire  Company.  Upon  the  intro- 
duction of  all  the  evidence  the  court,  on  the 
motion  of  the  defendants,  dissolved  the  gar- 
nishment and  ordered  the  same  dismissed,  and 
discharged  the  garnishee ;  and  from  this  rul- 
ing the  plalnHft  duly  excepted.  There  were 
verdict  and  Judgment  for  the  defendant.  The 
plaintiff  appealed,  and  assigned  as  error  the 
39  SO.— 24 


ruling  of  the  court  dismissing  the  garnish- 
ment and  discharging  the  garnishee. 

Lee,  Lee  ft  Lee  and  Motley  ft  Douglass,  for 
appellant.    M.  O.  Slrley,  for  appellees. 

SIMPSON,  J.  This  was  an  action  com- 
menced in  the  Justice  court,  being  an  action 
by  appellant  (plaintiff)  against  Ben  Wofford, 
defendant,  and  Alabama  Steel  ft  Wire  Com- 
pany, as  garnishee.  The  garnishee  answered 
that  it  was  indebted  to  the  defendant  to  the 
amount  of  $13.80,  being  a  balance  due  out 
of  $39  which  defendant  had  earned  In  Sep- 
tember. The  defendant  filed  in  the  Justice 
court  an  affidavit  claiming  the  amount  due 
him  as  exempt,  and  including  therein  a  full 
inventory  of  all  the  personal  property  owned 
by  him,  which  consisted  of  the  amount  an- 
swered by  the  garnishee  and  a  few  plates, 
worth  only  25  cents.  But  the  Judgment  on 
which  this  garnishment  was  issued  was  on 
a  claim  in  which  the  right  of  exemption  had 
been  waived.  This  court  has  recently  decid- 
ed that  this  statute  is  not  unconstitutional, 
and  that  "its  obvious  purpose  was  to  take 
away  the  process  of  garnishment  as  a  means 
of  subjecting  to  the  payment  of  debts  the 
wages  *  *  *  to  the  amount  of  $25  per 
month  in  all  cases" ;  also,  that  "no  exception 
is  made  in  respect  of  debts  as  to  which  the 
debtor  has  waived  his  exemptions."  Rich- 
ardson V.  Kaufman,  39  South.  368.  So  that 
the  defense  In  this  case  rests  upon  the  con- 
struction of  the  statute. 

The  statute  is  peremptory  that  it  is  the  duty 
of  the  court  to  dismiss  the  garnishment  when 
the  answer  of  the  garnishee  shows  un  indebt- 
edness not  amounting  to  more  than  $25  per 
month.  Section  2038  of  the  Code  of  1896, 
before  the  amendment,  declared  that  wages 
to  the  amount  of  $25  per  month  was  exempt, 
and  it  was  decided  under  that  section  that, 
when  the  answer  of  the  garnishee  disclosed 
an  indebtedness  greater  than  that  amount, 
the  defendant  might  claim  the  $25  under 
that  statute  and  the  remainder  of  the  money 
as  a  part  of  the  $1,000  exempt  by  other  stat- 
utes. Enzor  v.  Hurt,  76  Ala.  595.  And  the 
court  has  declared  that  under  the  general 
exemption  law  the  policy  of  the  law  Is  that  a 
man  shall  be  entitled  at  all  times  to  the 
amount  named  in  the  statute  as  exempt  So 
that,  although  a  man  may  claim  at  one  time 
a  certain  fund  as  exempt  yet  upon  another 
levy  or  garnishment,  if  he  has  used  up  that 
amount  he  can  make  another  claim.  Wets 
v.  Levy,  69  Ala.  209.  So  the  policy  of  the 
law  evidently  is  that  the  matter  of  exemp- 
tions against  a  garnishment  shall  depend  on 
the  status  at  the  time  the  garnishment  Is 
levied  or  at  the  time  the  claim  is  made,  with- 
in the  time  allowed  by  law.  The  evident 
purpose  of  the  amendment  to  said  section  of 
the  Code  (Acts  1898-99,  p.  87)  was  to  dis- 
pense with  the  necessity  of  claiming  the 
exemption,  where  the  amount  is  small  and 
due  for  wages,  and  to  make  the  amount  ab- 
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solately  exempt  from  subjection  under  that 
process. 

The  statute  does  not  state  that  the  defend- 
ant nhnll  be  earning  only  $26  per  month,  nor 
that,  If  he  has  received  |25  during  the  month, 
the  remainder  shall  be  subject,  but  simply 
that  wages  up  to  the  amount  shall  be  abso- 
lutely exempt,  so  that,  when  the  answer  dis- 
closed, not  that  the  man  is  not  earning  more 
than  $25,  but  that  "when  the  fact  of  such  In- 
debtedness Is  disclosed" — ^tbat  is,  an  Indebted- 
ness of  $25  or  less  as  the  proceeds  of  one 
month's  labor — the  case  is  to  be  dismissed, 
without  any  claim  or  motion ;  so  that  In  that 
case  the  status  is  Just  as  It  would  have  been 
before  the  amendment  if  a  claim  of  $25 
wages  due  had  been  filed  and  the  claim  sus- 
tained. It  would  unreasonably  multiply  the 
issues  to  be  tried  to  hold  otherwise;  for,  as 
shown  by  the  previous  decisions  of  this  court, 
he  Is  entitled  at  all  times,  when  the  strong 
arm  of  the  law  is  laid  uiwn  his  wages,  to 
have  $25  out  of  each  month's  wages  free  from 
interference.  It  may  be  that  the  remaining 
part  of  bis  wages  has  already  been  subjected 
by  other  garnishments  to  the  payment  of 
his  debts,  or  It  may  be  that,  knowing  that 
the  law  secures  that  much  to  him  for  the 
sustenance  of  himself  and  family,  he  has  al- 
ready appropriated  the  remainder  to  the 
payment  of  his  debts.  The  court  cannot 
undertake  to  inquire  into  these  matters,  and 
the  simplest  solution  is  to  follow  the  wording 
of  the  statute  and  the  analogies  of  the  law 
of  exemptions,  and  hold  that,  when  the  an- 
swer of  the  garnishee  discloses  an  amount 
due  not  exceeding  $25  as  the  wages  of  one 
month,  the  duty  of  the  court  is  to  dismiss 
the  case. 

The  judgment  of  the  court  is  affirmed. 

McCLELLAN,  C.  J.,  and  TYSON  and  AJN- 
DERSON,  JJ.,  concur. 


WILSON  ▼.  PIKE  COUNTY. 

(Supreme  Court  of  Alabama.    June  30,  1906.) 

1.  CoTTNTiEs  —  Bonos  —  Special  Blkction  — 
Notice. 

The  provision  of  AcU  1903,  p.  91,  i  2, 
requiring  special  notice  of  an  election  for  the 
authorization  of  an  issue  of  county  bonds  to  l>e 
given  by  the  prol>ate  judge,  is  directory  only. 

2.  Same. 

Acts  190S,  p.  90,  authorizes  the  issnance 
of  certain  county  bonds,  and  sections  4,  6  (page 
92),  provide  for  the  appointment  of  managers 
to  conduct  an  election  on  the  question,  to  be 
held  in  each  beat  or  polling  place  in  the  county. 
Held  that,  as  the  law  fixes  the  place  at  whidi 
the  election  shall  be  held,  the  voters  are  charge- 
able with  notice  thereof,  independent  of  the 
special  notice  required  to  be  given  by  section  2 
(page  91)  by  the  probate  judge. 

Appeal  from  Chancery  Court,  Pike  Coun- 
ty; A.  C.  Edmonson,  Chancellor. 

"To  be  officially  reported." 

Bill  by  J.  B.  Wilson  against  Pike  county 
to  enjoin  the  latter  from  selling  certain  coun- 
ty bonds  authorized  l>y  special  election  held 


under  Acts  1903,  p.  90.  From  a  decree  dis- 
missing the  bill  for  want  of  equity,  complain- 
ant appeals.    AfDrmed. 

Foster,  Samford  &  Carroll,  for  appellant. 
Brannen  ft  Gardner,  for  appellee. 

ANDERSON,  J.  The  sole  point  in  support 
of  the  contention  that  the  bill  contains  equity 
is  that  the  election  held  for  the  l>ond  issue 
was  not  in  accordance  with  the  law  on  the 
subject,  in  that  the  nqtlce  given  by  the  pro- 
bate Judge  did  not  comply  with  Acta  1903, 
p.  91,  i  2,  because  it  failed  to  state  the  place 
for  holding  the  election.  The  authoritieB 
seem  to  bold  that,  where  the  law  prescribes 
the  place  of  an  election,  the  people  take  notice 
of  it  as  they  do  of  any  other  law,  and,  if  a 
special  notice  is  to  be  given  by  any  officer, 
the  provision  is  deemed  directory  merely. 
(3onnty  of  Colbert  v.  Thurmond,  116  Ala.  209, 
22  South.  558;  10  Am.  &  Bug.  Bncy.  Law, 
624,  and  notes;  Cooley  on  (3on.  Lim.  p.  603. 
But  this  would  not  be  the  case  if  the  place 
was  not  fixed  by  law,  so  that  notice  became 
essential  for  that  purpose.  McCrary  on  Elec- 
tions, 143;  Throop  on  Public  Officers,  150; 
People  V.  Clowles,  13  N.  Y.  350;  State  v. 
Jones,  19  Ind.  356,  81  Am.  Dec.  403 ;  La  Fay- 
ette ▼.  State,  69  Ind.  218;  Berry  v.  McCol- 
lougb,  94  Ky.  247,  22  S.  W.  78;  People  ▼. 
Hartwell,  12  Mich.  508,  86  Am.  Dec.  70. 

The  election  in  the  case  at  bar  was  to  be 
held  throughout  the  entire  county  and  sec- 
tions 4  and  5  of  said  act  required  the  appoint- 
ment of  managers  to  conduct  the  election  in 
each  beat  or  polling  place  in  the  county.  The 
law  therefore  fixed  the  place,  of  which  the 
voters  were  chargeable  with  notice,  independ- 
ent of  any  special  notice  required  by  section 
2  of  said  act 

The  chancellor  properly  dismissed  the  bill 
for  want  of  equity,  and  the  decree  is  affirmed. 

Affirmed. 

DOWDELL,  SIMPSON,  and  DENSON,  JJ., 
concur. 


SANFORD  V.  STATE. 
(Supreme  Court  of  Alabama.    June  30,  1906.) 

1.  CaiMiNAL  Law— Pbeliminabt  Tbiai/— Re- 

DOCnOR  OF  EVIOENCE  TO  WRITING. 

Where  the  evidence  of  a  witness  at  a  pre- 
liminary trial  for  crime  was  reduced  to  writing 
by  the  justice  before  whom  the  trial  was  bad, 
the  writing,  in  the  absence  of  the  witness,  is 
the  Ijest  evidence  on  the  trial. 

2.  HOHIOIOE— EviOENCE— ADKI8SIBII.ITT. 

On  a  trial  for  homicide,  it  was  not  error 
to  exclude  evidence  of  a  declaration  of  dece- 
dent with  reference  to  bis  assaulting  a  third 
person,  where  the  declaration  was  not  a  part  of 
the  res  gestte.  i 

3.  Sake. 

On  a  trial  for  homicide,  evidence  that  de- 
cedent stated  to  a  third  person  that  the  latter 
knew  how  the  shooting  was  done  and  the  cause 
of  it  that  it  was  uncalled  for,  and  that  the 
trouble  was  between  decedent  and  th«i  third 
person  alone,  was  inadmiaeibie  as  a  dying  decla- 
ration. 
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4.  WlTITBflSXS— BXAlflHATIOn — ^BlAB    OT    WlT- 
HK88. 

A.  witneaa,  on  a  trial  for  crime,  may  be 
asked  on  cros»-ezamination  whether  he  and 
accused  are  not  tmfriendly  on  account  of  a 
whisky  bill  the  witness  owed  defendant. 

5.  Samk. 

A  witness,  on  a  trial  for  crime,  may  not  be 
ariced  if  he  owes  accused  money  for  whisky. 

6.  Homicide— Bvidence—Admibsibilitt. 

Where,  on  a  trial  for  homicide,  there  was 
evidence  showing  that  decedent,  just  prior  to  the 
killing,  was  in  some  difficulty,  and  that  he 
threatened  to  kill  a  third  person,  and  the  ac- 
cused claimed  that  he  had  the  right  to  kill  de- 
cedent to  prevent  him  from  killing  the  third 
person,  evidence  showing  the  particulars  of  the 
difficulty  with  the  third  person  was  admissible 
on  the  issue  whether  accused  could  justify  on 
that  ground, 

7.  Same. 

Where,  on  a  trial  for  homicide,  a  witness 
testified  that  she  became  unconscious  daring  the 
difficulty  resulting  in  the  homicide,  it  was  com- 
petent to  ask  her  as  to  her  condition  as  to 
coDsciousnesB  at  a  subsequent  time  during  the 
difficulty. 
&  Sake. 

On  a  trial  for  homicide,  a  question  a;siked 
a  witness,  "Did  you  hear  the  man  say  that  he 
was  going  to  kill  anybody?"  was  properly  ex- 
cluded, because  not  stating  what  man  was  re- 
ferred to,  and  because  not  showing  that  it  had 
any  reference  to  any  one  connected  with  the 
case. 

9.  Same. 

On  a  trial  for  homicide,  evidence  of  the 
particulars  of  a  prior  difficulty  l)etween  accused 
and  decedent  is  inadmissible. 

10.  Save. 

It  is  competent  to  question  a  witness  on 
a  trial  for  homicide,  testifying  to  a  statement 
made  by  decedent,  as  to  his  smelling  whisky  on 
decedent,  for  the  purpose  of  showing  decedent's 
state  of  mind  when  making  the  statement. 

11.  Criminal  Law — Aboument  of  Counsel — 
Objections. 

It  ia  proper  to  sustain  objections  to  re- 
marks of  counsel  with  reference  to  a  matter 
the  evidence  of  which  had  been  excluded. 

12.  Samb— Instbuctions. 

On  a  trial  for  crime,  it  is  the  duty  of  the 
court  to  charge  that  accused  cannot  be  convict- 
ed, unless  the  evidence  is  inconsistent  with  any 
reaaonable  theory  of  innocence. 

13.  Sams. 

On  a  trial  for  crime,  an  instruction  that 
if  the  jury  do  not  believe  the  evidence  they  must 
acquit  is  properly  refused. 

14.  Sake. 

On  a  trial  for  crime,  an  instruction  that 
if  the  Jury  cannot  reconcile  the  evidence,  and 
there  is  one  theory  of  guilt,  and  the  other  ia  the 
innocence  of  defendant,  and  both  are  reason- 
able, defendant  cannot  be  convicted,  is  properly 
refused,  for  failing  to  state  that  the  theories 
are  based  on  evidence,  as  the  Jury  may  be  un- 
able to  reconcile  the  evidence,  and  yet  deem 
that  which  supports  one  theory  credible,  and 
that  which  supports  the  other  theory  incredible. 

15.  Samk— Vebdict— Time  or  Rendebino. 
The  verdict  of  the  Jury  in  a  homicide  case 

was  brought  in  and  read  on  Sunday,  in  the 
presence  of  the  associate  judge,  the  sheriff,  the 
Jury,  and  defendant.  The  jury  was  discharged, 
and  on  the  following  day  the  verdict  was  en- 
tered by  the  court  in  the  presence  of  defendant. 
Held  proper,  for  defendant  nad  an  opportunity 
to  poll  the  Jury. 

16.  3wr — Chaixenges  fob  Cause. 

Where  a  Juror  on  his  voir  dire  testified 
that  be  bad  no  fixed  opinion, against  capital  or 
penitentiary  punishment,  but  admitted  that  he 


had  on  the  previous  day  sworn  that  he  had  a 
fixed  opinion  against  capital  punishment,  afld 
asserted  that  the  prior  statement  was  the  cor- 
rect one,  it  was  proper  for  the  court  to  sustain 
a  challenge  for  cause :  Code  1£^  {{  5010,  5018, 
making  it  the  duty  of  the  court  to  ascertain  the 
qualifications  of  the  jurors. 

17.  Same — Authobitt  to  Excuse  Sick  Jubob. 
Code  1886,  {{  6019,  6020,  authorizing  the 

court  to  excuse  a  Juror  for  any  proper  cause, 
authorizes  the  court  to  excuse  a  juror  who  is 
I  sick,  and  when  a  Juror  is  so  excused  his  plao* 
may  be  supplied,  without  proceeding  anew  to 
impanel  another  jury. 

18.  Same— iMPANELino  Jubt. 

Under  the  express  provisions  uf  Loc.  Acts 
1900-01,  p.  2002,  i  10,  the  court,  on  the  trial 
of  a  homicide  case,  may,  on  the  jury  being  in- 
complete and  the  venire  exhausted,  order  that 
a  person  drawn  for  the  Jury  who  resides  more 
than  two  miles  from  the  courthouse  shall  not  be 
summoned. 

Appeal  from  City  Conrt  of  Montgomery; 
William  H.  Thomas,  Judge. 

"To  be  officially  reported." 

W.  C.  Sanford  was  convicted  of  murder 
in  the  secoDd  degree,  and  he  appeals.  Re- 
versed. 

In  the  process  of  impaneling  the  Jury  one 
H.  J.  Talley's  name  was  called.  In  answer 
to  questions  of  the  court,  on  bis  examination 
as  to  his  qualifications  for  a  Jnror,  he  said 
that  be  bad  no  fixed  opinion  against  capital 
punishment,  and  was  thereupon  declared  by 
the  court  to  be  a  competent  juror.  There- 
upon the  solicitor,  by  consent  of  the  court, 
asked  the  Juror  If  be  had  not  sworn  on  the 
day  before,  when  he  was  called  to  act  as 
Juror  In  a  capital  case,  that  be  bad  a  fixed 
opinion  against  capital  punishment.  He 
answered  that  he  did  so  swear.  Being  asked 
whether  his  present  answer  or  the  one  be 
made  on  the  day  before  was  correct,  be  an- 
swered that  bis  statement  of  the  day  before 
was  correct  Thereupon  the  solicitor  chal- 
lenged the  Juror  for  cause,  which  was  allow- 
ed. The  name  of  one  A.  L.  Bamett  was  call- 
ed as  a  Juror,  and  be  was  accepted  as  such 
by  both  the  state  and  the  defendant,  but  be- 
fore the  panel  was  completed,  and  before  he 
was  sworn,  be  was  taken  sick  and  was  ex- 
cused by  the  court  Thereupon  the  defendant 
moved  to  select  anew  the  entire  Jury.  This 
motion  was  overruled.  The  venire  being  ex- 
hausted, and  the  Jury  being  still  Incomplete, 
the  judge  ordered  the  jury  box  to  be  brought 
into  court  and  proceeded  to  draw  therefrom 
names  to  complete  the  jury.  In  this  process, 
the  name  of  one  John  Jones  was  called.  It 
was  shown  to  the  court  that  the  said  John 
Jones  resided  more  than  two  miles  from  the 
courthouse,  whereupon  the  court  ordered 
that  he  should  not  be  summoned,  and  laid  bis 
name  aside,  and  drew  from  the  box  a  name 
In  his  stead. 

The  Jury  being  complete,  the  trial  was 
entered  upon,  when  the  state  called  as  a  wit- 
ness Tim  AUbright  who  swore  that  he.  was 
a  brother  of  one  Jim  AUbright ;  that  the  last 
time  he  saw  his  brother  was  about  two 
months  prior  to  the  trial,  when  he  said  that 
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he  intended  leaving  Birmingham,  where  be 
then  was,  and  go  to  Columbus,  6a. ;  that  he 
did  not  know  whether  or  not  be  left,  or 
whether  be  was  in  this  state  or  not  There- 
upon, under  exceptions  of  defendant,  one  R. 
H.  Jones  was  examined  as  a  witness  for  the 
state.  This  witness  swore  that  be  was  a 
Justice  of  the  peace  for  Montgomery  county ; 
that  as  such  be  held  the  preliminary  trial 
of  the  defendant  on  the  charge  for  whlc-:i  he 
was  then  being  tried;  that  on  such  prelimi- 
nary trial  the  said  Jim  Allbright  was  exam- 
ined ;  and  that  his  testimony  was  taken  down 
In  writing  by  the  witness.  The  witness  then 
swore  that  on  such  preliminary  examination 
Jim  Allbright  swore  that  be  saw  the  dlfflcully 
which  resulted  in  the  death  of  said  Acbors; 
that  be  was  at  the  time  in  the  store  of  de- 
fendant ;  that  be  beard  a  noise  in  the  kitchen, 
which  adjoined  and  opened  into  the  store; 
that  at  the  time  defendant  in  the  store,  was 
washing  the  floor  with  a  hose ;  that  Immedi- 
ately after  bearing  the  noise  Harry  Hammett, 
his  sister,  Maggie  Hammett,  and  the  de- 
ceased, ran  out  of  the  kitchen  into  the  store ; 
that  Harry  was  in  front,  his  sister  immedi- 
ately behind  him,  and  the  deceased,  Acbors, 
Immediately  behind  her;  that  Acbors  bad 
bold  of  Maggie;  that  defendant  got  a  pistol 
from  a  shelf  and  pointed  It  at  Acbors  and' 
when  between  12  and  15  feet  apart  began 
firing,  and  deceased  held  Maggie  before  him, 
dodging  behind  her.  Defendant,  when  firing 
was  behind  the  counter.  His  third  shot 
struck  Acbors  in  the  stomach,  who  thereupon 
picked  up  a  beer  glass,  struck  defendant,  and 
climbed  over  the  counter,  where  they  scuffled, 
and  another  shot  was  fired.  The  state  intro- 
duced evidence  of  dying  declarations  by 
Acbors  to  the  eftect  that  Sanford  bad  killed 
blm  without  any  cause  whatever.  It  is  un- 
necessary, for  an  understanding  of  the  opin- 
ion, to  set  out  the  testimony  of  various  wit- 
nesses as  to  the  circumstances  of  the  killing. 
But,  as  bearing  on  the  opinion,  it  should  be 
tftated  that  one  Allen,  who  testified  to  a  dy- 
ing declaration  by  Acbors,  was  asked  the 
question :  "He  did  not  say  that  be  bad  beat 
up  young  Hammett,  did  he?"  Objection  to 
that  question  was  sustained.  Another  'Wit- 
ness, E.  W.  Graham,  testifying  to  a  dying 
declaration,  in  answer  to  a  question  as  to 
what  the  deceased  said,  answered  that  be 
spoke  to  Maggie  Hammett,  and  said :  "Mag- 
gie, you  know  how  this  shooting  was  done. 
You  know  the  cause  of  it  all,  and  how  it  hap- 
pened. It  was  all  uncalled  for,  for  the 
trouble  was  between  you  and  I,  and  not  any 
of  his  trouble  at  all."  On  the  examination 
of  a  witness,  Maxey,  the  court  sustained 
objections  to  two  questions,  asked  by  the  de- 
fendant, as  follows:  "Is  It  not  a  fact  that 
you  and  Sanford  are  unfriendly  on  account 
of  a  whisky  bill  you  owe  blm?"  "Is  It  n^t 
a  fact  that  you  owe  the  defendant  money  for 
whisky?"  The  defendant  introduced  as  a 
witness  Maggie  Hammett,  and  ofTered  to 
prove  by  her  that  Immediately  before  the 


killing  she  was  In  the  kitch^i,  adjoining  and 
opening  into  the  store  of  the  defendant,  with 
the  deceased  and  her  brother,  Harry  Ham- 
mett; that  the  deceased  there  assaulted  and 
tried  to  kill  her,  and  also  attacked  her  broth- 
er ;  and  that  they  ran  into  the  store,  where 
defendant  was.  The  court  refused  to  allow 
any  testimony  as  to  what  occurred  In  the 
kitchen  between  the  deceased,  the  witness, 
and  Harry  Hammett  This  witness  testified 
that  when  the  shooting  began,  she  became 
unconscious.  Further  proceedings  on  the 
trial  sufficiently  appear  in  the  opinion. 

The  following  written  charges,  requested 
by  the  defendant  were  refused:  "(16)  The 
defendant  cannot  be  convicted,  unless  the 
evidence  is  Inconsistent  with  any  reasonable 
theory  of  innocence.  •  •  •  (jg)  If  the 
Jury  do  not  believe  the  evidence,  they  must 
find  the  defendant  not  guilty.  *  •  •  (A) 
If  the  Jury  cannot  reconcile  the  evidence, 
and  there  is  one  theory  of  guilt,  and  the 
other  is  the  Innocence  of  defendant,  and  both 
are  reasonable,  then  the  Jury  cannot  convict 
the  defendant" 

Hill,  Hill  &  Whiting,  for  appellant  ».  H. 
Dent,  Jr.,  and  Massey  Wilson,  Atty.  Oen^ 
for  the  State. 

SIMPSON,  J.  The  defendant  (appellant) 
was  tried  under  an  indictment  for  murder, 
and  convicted  of  murder  in  the  second  de- 
gree. Taking  the  exceptions  in  the  order 
mentioned  in  appellant's  brief : 

Apart  from  the  consideration  as  to  whether 
a  sufficient  predicate  was  laid,  the  court 
erred  in  permitting  the  witness  R.  H.  Jones, 
who  was  the  Justice  of  the  peace  before  whom 
defendant  had  been  tried  on  preliminary 
trial,  and  who  bad  taken  the  testimony  of 
the  witness  Allbright  In  writing,  to  testify 
as  to  what  said  witness'  testimony  was.  The 
writing  was  the  best  evidence  of  what  he 
testified  to.  Matthews  v.  State,  96  Ala.  62, 
11  South.  208 ;    Harris  v.  State,  73  Ala.  48S. 

There  was  no  error  in  sustaining  the  ob- 
jection by  the  state  to  the  question  to  the 
witness  Allen,  "He  didn't  say  that  he  had 
beat  up  young  Hammett  did  he?"  There 
was  no  evidence  that  the  declaration  called 
for  was  a  part  of  the  res  gestse.  Sullivan  v. 
State,  102  Ala.  130,  141,  142,  15  South.  264, 
48  Am.  St  Rep.  22. 

The  remark  of  deceased  to  Maggl»  Ham- 
mett was  not  such  dying  declaration  as  came 
within  the  case  above  referred  to,  and  should 
have  been  excluded.     Sullivan's  Case,  supra. 

The  question  to  the  witness  Maxey,  "Is  it  not 
a  fact  that  you  and  Sanford  are  unfriendly 
on  account  of  a  whisky  bill  that  you  owe 
him?"  was  legitimate  on  cross-examination, 
in  order  to  show  the  state  of  feeling  between 
the  witness  and  the  defendant  Consequent- 
ly the  (ourt  erred  In  sustaining  the  state's  ob- 
jection to  this  question.  The  objection  of 
the  state  to  the  next  question  to  said  witness, 
to  wit,  "Is  It  not  a  fact  that  you  owe  the  de- 
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fendant  money  for  whisky  7*  was  properly 
sustained. 

There  Is  testimony  toiding  to  show  that 
the  deceased  was  In  some  difficulty  In  the 
kitchen  Just  prior  to  the  killing;  that  he  came 
from  the  kitchen  into  the  store,  pursuing  one 
Hammett,  and  firing  at  her,  and  saying:  "1 
will  kill  the  whole  damned  shooting  match." 
One  of  the  matters  of  defense  set  up  is  that 
deceased  was  In  the  act  of  attempting  to  kill 
Hammett,  and  that  defendant  had  the  right 
to  kill  him  to  prevent  the  commission  of 
said  crime.  As  to  whether  the  defendant  could 
Justify  on  this  ground  would  depend  on  the 
attitude  of  Hammett  to  the  original  difficulty, 
and  It  would  be  necessary  to  prove  the  cir- 
cumstances of  said  original  difficulty  in  order 
to  determine  that  matter.  Consequently  the 
court  was  in  error  In  refusing  to  allow  the 
defendant  to  prove  the  particulars  of  that 
difficulty.  Wood  v.  State,  128  Ala.  27,  20 
South.  557,  86  Am.  St  Rep.  71;  Karr  ▼. 
State,  106  Ala.  1,  17  South.  828*. 

The  numerous  questions  of  the  state  to  the 
witness  Maggie  Hammett  inquired  about  ir- 
relevant and  Immaterial  matter  which  should 
have  been  excluded,  except  that  It  was  legiti- 
mate to  show  the  part  taken  by  deceased  and 
her  brother  in  the  fight  in  the  kitchen,  and 
that  It  was  a  continuous  fight  or  chase  until 
the  defendant  Intervened,  If  such  were  the 
facts.  As  to  what  she  said  about  going  off 
from  defendant's  store,  and  saying  that  every- 
thing in  the  store  was  hers,  and  opening  up 
a  store  of  her  own,  saying  that  Achors  was 
Bitot  for  nothing,  what  was  said  about  the 
deceased  "meddling  with  Sanford,"  atx>ut 
.\chors  asking  her  if  there  were  any  cart- 
ridges in  the  pistol,  were  Immaterial,  and 
Tendered  particularly  so  by  her  uniform 
answer.  "I  don't  rememb«r." 

The  question  to  the  witness  M.  F.  McDon- 
ald as  to  what  Maggie  Hammett  said  to  blm 
after  the  shooting,  and  the  answer  thereto, 
to  wit,  that  everything  In  the  store  was  hers, 
were  clearly  Irrelevant  as  the  record  stood. 
Carter  v.  State,  133  Ala.  160,  162,  32  South. 
231.  The  objections  by  defendant  to  the 
same  should  have  been  sustained. 

It  was  competent  for  the  state  to  ask  the 
witness  Maggie  Hammett,  "What  was  her 
condition  as  to  consciousness  then?"  as  she 
had  previously  testified  that  she  became  un- 
conscious, and  It  was  proper  to  know  whether 
she  bad  fully  regained  her  consciousness. 
The  objections  of  the  defendant  to  this  ques- 
tion were  properly  overruled. 

The  court  properly  sustained  the  objection 
of  the  state  to  the  question  to  the  witness 
Boyd,  "Did  yon  bear  the  man  say  that  he  was 
going  to  kill  anybody?"  The  question  was 
too  general,  not  stating  which  man  was  re- 
ferred to,  nor  showing  that  it  had  any  refer- 
ence to  any  one  connected  with  this  case. 
Pitta  V.  State,  140  Ala.  70,  83,  37  South.  101. 

Tbe  objections  of  the  state  to  the  questions 
to  the  defendant,  when  on  the  stand,  as  to 
tbe  particalon  of  the  prior  difficulty  between 


defendant  and  deceased,  were  properly  sus- 
tained. Rutledge  V.  Stote,  88- j!la.  85,  7  South. 
335;  Jones  v.  State,  116  Ala.  460,  23  South. 
135;  Harkness  v.  State,  120  Ala.  71,  78,  30 
South.  73;  Longmire  v.  State,  130  Ala.  66, 
68,  30  South.  413. 

Tbe  objections  by  tbe  state  to  the  questions 
to  Dr.  Hill,  about  smelling  whisky  on  the  de- 
ceased, and  as  to  whether  he  had  any  whisky 
in  him,  should  have  been  overruled.  This 
evidence  was  competent  for  the  purpose  of 
showing  the  state  of  his  mind  when  he  made 
the  statement  Campbell  v.  State,  23  Ala. 
44,  68;  John  Morris  v.  State  (Ala.)  30  South. 
60a 

The  remarks  of  counsel  for  defendant  in 
argument  were  in  regard  to  a  matter  the  evi- 
dence of  which  had  been  excluded  from  the 
Jury,  and  the  objection  to  the  remarks  was 
properly  sustained! 

Charge  16,  requested  by  tbe  defendant,  as- 
serts a  correct  principle  of  law,  and  should 
have  been  given.  Bowen  v.  State,  140  Ala. 
66  (charge  6),  70,  37  South.  233,  234;  Pickens 
V.  State,  115  Ala.  42,  50,  22  South.  551.  Charge 
18,  requested  by  the  defendant  was  j>roperly 
refused.  Hampton  v.  State,  133  Ala.  180,  32 
South.  230;  Koch  v.  State,  115  Ala.  100,  22 
South.  471.  Charge  A,  requested  by  defend- 
ant was  properly  refused.  The  charge  does 
not  state  that  the  theories  are  based  on  evi- 
dence, and,  besides,  tbe  Jury  may  be  unable 
to  reconcile  the  evidence,  and  yet  may  deem 
that  which  supports  one  theory  credible  and 
that  which  supporte  another  Incredible. 

The  record  shows  that  the  verdict  of  tbe 
Jury  was  brought  In  and  read  on  Sunday  at 
12:16  o'clock  "in  tbe  presence  of  the  assodato 
Judge  of  the  court,  the  sheritT,  the  Jury,  and 
tbe  defendant"  and  that. the  Jury  was  dis- 
charged, and  on  the  next  day  (Monday)  "the 
defendant  being  in  open  court,  and,  said  ver- 
dict being  read  In  open  court  and  entered  by 
the  court,"  etc.,  the  Judgment  of  tbe  court 
was  pronounced.  This  was  legal,  in  accord- 
ance with  the  previous  decisions  of  this  court 
and  tbe  defendant  had  the  same  opportunity 
to  poll  the  Jury  as  he  would  have  had  if  tbe 
verdict  had  been  brought  in  on  a  Juridical 
day.  Simmons  v.  State,  129  Ala.  41,  47,  20 
South.  920;  Cbamblee  v.  State,  78  Ala.  466, 
460 ;  Reid  v.  State,  53  Ala.  402,  406,  410,  25 
Am.  Rep.  627. 

There  was  no  error  in  sustaining  the  chal- 
lenge by  the  state  of  the  Juror  Talley  for 
cautfe.  Although  the  said  Juror  first  answered 
that  be  bad  no  fixed  opinion  against  capital 
or  penitentiary  punishment  yet,  when  he  was 
further  questioned  by  tbe  solicitor,  he  ac- 
knowledged that  be  tiad,  on  the  day  previous, 
sworn  that  he  did  have  a  fixed  opinion 
against  capital  punishment,  and,  when  asked 
which  statement  was  correct  he  replied  "that 
the  statement  he  made  on  yesterday  was." 
This  was  equivalent  to  saying  that  be  had  a 
fixed  opinion  against  capital  punishment  It 
was  made  the  duty  of  the  court  to  ascertain 
the  qualifications  of  tbe  Juror,  and  when  tho 
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court  ascertains  that  he  is  disqualified,  eitlier 
by  Ills  own  ctotli  or  otherwise,  It  is  Its  duty 
not  to  allow  him  to  be  sworn  when  challenged. 
Code  1896,  U  5010,  601& 

The  juror  Barnett  was  evidently  sick  and 
not  in  a  fit  condition  to  serve  on  the  Jury,  and 
was  properly  excused.  Code  1896,  }{  6019, 
6020.  And  there  was  no  reason  why  his 
place  should  not  be  supplied  without  proceed- 
ing anew  to  impanel  another  Jury.  Yarbrough 
V.  State,  105  Ala.  43,  16  South.  758. 

It  was  not  necessary  to  delay  the  business 
of  the  court  by  sending  for  Jurors  whose 
names  were  drawn  from  the  additional  slips 
placed  in  the  box,  and  who  resided  two  miles 
from  the  courthouse.  The  court  pursued  the 
proper  course.  Local  Acts  1900-01,  p.  2002, 
t  10. 

The  Judgment  of  the  coinrt  is  reversed,  and 
the  cause  remanded. 

TYSON.  DOWDELL,  ANDERSON,  and 
DBNSON,    JJ.,    concur. 


BIRMINGHAM  RY..  LIGHT  ft  POWER  CO. 

v.  LIVINGSTON. 

(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  Street  Raii,boads— Cotxision  at  Cboss- 
INQ — Personal  Injuries— Complaiwt— Al- 
legation  or  NEOLIOENOE— SUFFIOIENCT. 

A  comptaint,  in  an  action  against  a  street 
railway  company  for  injuries  sustained  by  a 
mail  clerk  on  a  railway  train  in  a  colliaion  with 
a  street  car  at  a  crossing,  which  alleges  that  de- 
fendant was  operating  a  street  car  line  which 
crosaed  the  tracks  of  the  railway ;  that  on  the 
day  of  the  accident  the  train  collided  with  a 
street  car  at  the  crossing,  and  as  a  proximate 
consequence  thereof  plaintiff,  who  was  on  the 
train,  was  injured ;  and  that  the  collision  oc- 
curreid  and  plaintiff  received  tha  injury  by  rea- 
son of  defendant's  negligence — is  good,  as 
against  a  demurrer  averring  that  the  allegations 
are  indefinite  and  fall  to  show  any  negligence 
on  defendant's  part,  and  fail  to  show  any  daty 
owing  by  defendant  to  plaintiff. 

2.  Trial  —  Evidence  —  Objections  —  Suim- 

CIENCT. 

Since  a  plaintiff,  in  an  action  for  injuries 
received  in  a  collision  lietween  a  train  and  a 
street  car,  may  testify  to  wliat  he  did  at  the 
time  of  the  collision  as  a  part  of  the  res  gests, 
a  motion  to  exclude  plaintiff's  evidence  relating 
to  what  he  did  at  the  time  of  the  accident,  to- 
gether with  his  nncommunicated  motives,  is 
properly  refused,  for  failing  to  single  ont  the 
inadmissibls  evidence  as  to  his  motives. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  i  248.] 

3.  Appeal — Kbbor  in  Retusino  iNSTBucnoNS 
Cured  bt  Instructions  Given. 

Where,  in  an  action  for  personal  Injartes, 
the  only  element  of  damages  for  loss  of  time 
proved  was  what  plaintiff  was  earning,  and  the 
evidence  showed  that  he  was  paid  his  wa^es 
while  he  was  not  working,  the  error  in  refusmg 
to  diarge  that  plaintiff  was  not  entitled  to  re- 
cover for  the  time  lost  was  cnred  by  a  charge 
tbat  he  was  not  entitled  to  recover  for  lost 
wagesk 

4.  Street  RAiutoAos— Neqlioence— Questioii 
FOR  Jury. 

Where,  in  an  action  against  a  street  rail- 
road company  for  injuries  received  by  a  person 
«a  a  ««Uway  train  by  a  collision  with  a  street 


car,  the  evidence  showed  that  a  car  of  de- 
fendant was  sufficiently  near  to  the  crossing 
of  the  railroad  tracks  to  be  mn  into  by  the 
train,  the  question  whether  the  car  was  placed 
there  through  the  negligence  of  defendant  was 
for  the  Jury,  though  it  did  not  offer  any  evi- 
dence to  negative  the  inference  that  the  car 
was  placed  there  by  its  servants. 

Appeal  from  (MI7  Court  of  Birmingham. 

"To  be  officially  reported." 

Action  by  John  R.  Livingston  against  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

The  first  count  was  as  follows:  "The 
plaintiff  claims  of  the  defendant  $2,6(X)  as 
damages,  for  that  heretofore,  to  wit,  on  the 
20th  day  of  July,  1903,  defendant  was  operat- 
ing a  railway,  and  had  a  ca|  thereon,  which 
railway  crossed  the  track  of  another  rail- 
way on  grade,  in  Jefferson  county,  Ala.,  at 
or  near  Powderly.  On  salj^  day,  a  train 
operated  by  such  other  railway  collided  with 
said  car  at  said  crossing,  and  as  a  proximate 
consequence  thereof  plaintiff,  who  was  on 
said  train,  was  shocked,  bruised,  cut,  and 
otherwise  Injured  In  his  person,  his  arm 
and  knee  were  badly  bruised,  cut,  mashed, 
and  otherwise  injured,  he  was  made  sore 
and  sick,  suffered  great  mental  and  physical 
patn,  lost  much  time  from  work,  was  render- 
ed for  a  long  time  unable  to  work,  was 
rendered  permanently  lees  able  to  work  and 
earn  money,  and  was  put  to  great  trouble, 
inconvenience,  and  expense  for  medicine, 
medical  attention,  care,  nursing,  in  or  about 
healing  and  curing  his  said  wounds  and 
injuries.  Plaintiff  alleges  that  said  collision 
occurred,  and  the  plaintiff  suffered  said 
injuries  and  damage,  by  reason  and  as  a 
proximate  consequence  of  the  negligence  of 
the  defendant  or  Its  servants  Ar  agents  acting 
within  the  line  and  scope  of  their  authority 
as  such  in  or  atK>ut  causing  or  allowing  such 
collision."  The  defendant  demurred  to  the 
first  count  of  the  complaint,  alleging  as 
grounds  thereof  that  the  said  count  was  too 
vague,  uncwtain,  and  Indefinite;  that  It 
failed  to  show  any  negligence  on  part  of  de- 
fendant; and  that  It  did  not  show  any  duty 
owing  by  defendant  to  plaintiff.  The  demur- 
rer was  overruled.  On  the  written  request 
of  the  plaintiff  the  court  gave  the  general 
afiSrmatlve  ctiarge  In  his  favor.  On  request, 
the  court  gave  for  the  defendant  the  follow- 
ing written  charges:  "If  the  Jury  believe 
the  evidence,  they  cannot  find  for  the  plain- 
tiff under  the  second  count  of  the  complaint." 
"The  plaintiff  is  not  entitled  to  recover  any- 
thing for  lost  wages."  The  court  refused 
the  following  written  charges,  requested  by 
the  defendant:  "If  the  Jury  believe  the 
evidence,  they  cannot  find  for  the  plaintiff 
under  the  first  count  of  the  complaint." 
"The  plaintiff  is  not  entitled  to  recover  any- 
thing fqr  the  time  lost  from  his  employment." 

Tillman,  Grubb,  Bradley  &  Morrow,  for 
appellant  Bowman.  Harsh  ft  Beddow,  for 
appellee. 
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ANDERSON,  J.  The  trial  conrt  properly 
oTerraled  tbe  demurrer  to  the  amended 
complaint  L.  ft  N.  B.  B.  Co.  y.  Marbury, 
12S  Ala.  237,  28  South.  438,  60  L.  R.  A.  620; 
C.  of  G.  Ry.  Co.  T.  Freeman,  134  Ala.  354, 
82  South.  778;  Armstrong  t.  Montgomery 
Street  Ry.  Co.,  123  Ala.  244,  26  South.  349: 
Russell  V.  Huntsrllle  Ry.,  L.  ft  P.  Co.,  187  Ala. 
628,  34  South.  856. 

The  trial  court  did  not  err  In  overruling 
motion  to  exclude  the  testimony  of  the  plain- 
tiff as  a  witness,  "I  ran  to  the  door  to  Jump 
out"  While  the  witness  could  not  testify 
to  uncommunlcated  motives,  yet  he  could 
have  testified  what  he  did  at  the  time  of  the 
collision,  as  It  was  a  part  of  the  res  gestte; 
and,  as  a  part  of  the  evidence  was  admissible, 
the  motion  to  exclude  was  properly  overrul* 
ed,  as  It  did  not  single  out  the  good  from  tbe 
bad. 

The  cause  will  not  be  reversed  for  refusal 
of  the  trial  court  to  give  charge:  "The 
plaintiff  la  not  entitled  to  recover  anything 
for  the  time  lost  from  his  employment" 
The  only  element  of  damages  proven  for 
loss  of  time  was  what  the  plaintiff  was 
earning,  and  the  evidence  showed  that  he 
was  paid  his  wages  during  the  time  he  was 
not  working,  and  tbe  court  charged  the 
Jury,  at  the  request  of  defendant:  "The 
defendant  is  not  entitled  to  recover  anything 
for  lost  wages."  This  last  charge  certainly 
cured  all  Injury  that  could  have  arisen  for 
tbe  refusal  of  tbe  charge  as  to  lost  time. 

The  evidence  showed  that  a  car  of  the 
defendant  upon  its  track,  obstructed  a  train 
that  plaintiff  was  on  by  being  on  the  crossing 
of  the  railroad  track  of  the  Alabama  Great 
Southern  Railroad,  or  sufficiently  near  there- 
to to  be  nm  Into  by  the  train.  It  was  de- 
fendant's car,  and  on  its  track,  and  the  Jury 
might  well  infer  that  It  was  taken  there  by 
tbe  agents  or  servants  of  the  defendant 
charged  with  handling  or  propelling  it,  es- 
pecially when  the  defendant  offered  no 
evidence  to  negative  these  Inferences.  We 
cannot  bold,  however,  as  a  matter  of  law, 
that  tbe  only  Inference  is  that  tbe  car  was 
put  there  or  left  there  through  the  negligence 
of  defendant's  agents  or  servants.  It  may 
have  been  left  at  a  safe  distance,  and  then 
pushed  too  near  the  railroad  track  by  some 
outsider.  It  is  true  the  Inference  would  be 
strong  that  it  was  placed  there  by  those 
charged  with  handling  it;  but  such  is  not 
necessarily  the  only  conclusion  to  be  drawn 
from  the  facts.  In  all  cases  where  different 
inferences  may  be  drawn  by  men  equally 
sensible  and  impartial,  the  question  must  be 
submitted  to  the  Jury.  State  v.  Houston, 
83  Ala.  361,  3  South.  695. 

The  trial  Judge  erred  in  giving  the  general 
afBrmative  charge  for  the  plaintiff,  and  the 
Judgment  of  the  city  court  is  reversed,  and 
tbe  cause  is  remanded. 
Reversed  aud  remanded. 

McCI<BI<LAN,  O.  J.,  and  DOWDBLL  and 
DENSON,  JJ.,  concur. 


CHAMBERS  v.  MORRIS. 
(Supreme  Court  of  Alabama.    June  SO,  1905.) 

1.  Appeal  — Obder  Sbitino  Aside  a  Judo- 
mNT— Review. 

Appellant,  on  an  appeal  from  an  order 
granting  a  motion  to  set  aside  a  judgment  in 
his  favor,  can  complain  only  of  the  action  of 
the  conrt  with  respect  to  the  motion. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  i  3552.] 

2.  Save — Record — Sufficiency. 

Tbe  bill  of  exceptions  on  appeal,  after 
setting  out  the  motion  that  was  made  to  set 
aside  the  verdict  recited  that  "at  a  later  date 
of  said  term  of  court  •  •  *  said  motion, 
coming  on  to  be  heard,  was  submitted  without 
argument  *  •  *  and  on  said  date  the  fol- 
lowing entnr  was  made  *  *  *  on  the  docket : 
•  •  •  'Motion  granted ;  verdict  set  aside.' " 
The  minute  entry  showed  that  the  above  was 
all  that  appeared  with  respect  to  the  court's 
action  on  the  motion.  Held,  that  the  bill  of  ex- 
ceptions and  minute  entry  showed  only  a  memo- 
randum by  the  judge,  and  affirmatively  showed 
that  the  court  made  no  order  setting  the  verdict 
aside,  and  hence  the  party  in  whose  favor  tbe 
verdict  was  rendered  could  not  appeal  from  the 
court's  action  on  ttie  motion. 
8.  JuDOMENT — SirmNO  Aside — Obokb. 

Where  tbe  judgment  rendered  in  favor  of 
the  prevailing  party  is  formal  and  sufficient,  the 
judgment  is  not  set  aside,  unless  there  is  an 
adjudication  by  the  court  to  that  effect 

Appeal  from  Circuit  Court  Henry  Coun- 
ty; A.  H.  Alston,  Judge. 

"To  be  ofllcially  reported." 

Action  by  C.  V.  Morris  against  Lecy  Cham- 
bers. From  an  order  granting  a  motion  to 
set  aside  the  Judgment  for  defendant  be  ap- 
peals.   Dismissed. 

P.  A.  MCDanlel,  for  appellant  William 
O.  Gates,  for  appellee. 

DENSON,  J.  Morris  sued  Chambers  in 
an  action  of  statutory  ejectment  There  was 
a  verdict  and  Judgment  for  the  defendant 
This 'appeal  is  prosecuted  upon  tbe  theory  that 
the  court  granted  a  motion  setting  aside  tbe 
verdict  and  Judgment  There  is  nothing  of 
which  the  defendant  could  complain,  except 
tbe  action  of  the  court  with  respect  to  the 
motion.  Karter  v.  Peck  ft  Bro.,  121  Ala.  636, 
25  South.  1012. 

The  bill  of  exceptions,  after  setting  out  tbe 
motion  that  was  made  to  set  aside  the  ver- 
dict recites  that  "at  a  later  date  of  said  term 
of  court  to  wit  on  June  8,  1904,  said  motion, 
coming  on  to  be  beard,  was  submitted  with- 
out any  argument  or  tbe  submission  of  any 
evidence  other  than  that  submitted  on  the 
original  trial  of  said  cause.  And  on  said 
date  the  following  entry  was  made  in  said 
motion  on  tbe  docket  of  said  court  to  wit: 
'June  8,  1904,  motion  granted,  and  verdict 
set  aside;  30  days  from  adjournment  allow- 
ed for  bill  of  exceptions.  A.  H.  Alston.'" 
Tbe  minute  entry  shows  that  the  above  is  all 
that  appears  with  respect  to  the  court's  ac- 
tion In  regard  to  the  motion  made  to  set  aside 
the  verdict.  Thus,  by  tbe  recitals  of  tbe  bill 
of  exceptions  and  tbe  minute  entry.  It  affirm- 
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aUvely  appears  that  tbere  was  no  order 
made  by  the  court,  nor  Judgment  entered, 
showing  that  the  court  adjudicated  anything 
with  respect  of  the  motion  to  set  aside  the 
Terdlct  or  Judgment;  the  redtals  In  the  bill 
of  exceptions  and  the  minute  entry  being 
nothing  more  than  a  memorandum  or  docket 
entry  made  by  the  presiding  Judge. 

The  Judgment  rendered  In  favor  of  the  de- 
fendant was  formal  and  BufiQclent,  and  to 
accomplish  the  vacating  and  setting  aside  of 
the  verdict  and  Judgment  there  must  have 
been  an  adjudication  by  the  court  to  that 
effect;  otherwise,  the  Judgment  remained 
intact  Where  the  judgment  on  the  merits 
Is  In  favor  of  the  party  appealing,  and  there 
Is  no  formal  order  or  Judgment  setting  It 
aside,  It  Is  obvious  that  there  Is  nothing  In 
the  record  prejudicial  to  the  appellant  or  up- 
on which  an  appeal  could  be  predicated  by 
him.  If  there  had  been  an  order  or  judgment 
by  the  court  setting  aside  the  verdict  and 
Judgment,  that  would  have  supported  an  ap- 
peal, could  have  been  embraced  In  the  bill  of 
exceptions  under  the  provlalons  of  section  434 
of  the  C!od6  of  1896,  and  here  assigned  as 
error. 

An  order  or  Judgment  Is  Indispensable  to 
the  prosecution  of  an  appeal;  and,  as  we 
have  seen  In  this  case  that  the  record  affirm- 
atively shows  that  there  was  no  order 
made  nor  Judgment  rendered  setting  aside 
the  verdict,  granting  a  new  trial,  nor  vacat- 
ing the  judgment.  It  follows  that  the  appeal 
tnvtat  be  dismissed. 

Appeal  dismissed. 

McCLELLAN,  O.  J.,  and  TYSON  and 
DOWDEIiL,  JJ.,  concur. 


SOUTHERN  RT.  CO.  r.  JOHNSON. 

(Supreme  Court  of  Alabama.    June  30,  1905.) 

CABBIERS  —  INJUBIES  TO  Pebson  Boabdino 
Tbain— Negligence— Evidence. 
Plaintiff,'  shortly  before  a  train  on  which 
he  intended  to  take  passage  was  due  to  leave 
a  station,  went  into  a  saloon,  where  he  met 
the  conductor,  who  asked  him  if  he  was  Koiog 
on  It.  Plaintiff  replied  that  he  was,  and  the 
conductor  said,  "All  right!"  and  left  the  place. 
Plaintiff  remained  nntil  the  train  was  pulling 
out,  when  be  ran  and  tried  to  board  it  while 
it  was  running  at  the  rate  of  from  one  to  three 
miles  an  hour,  but  fell  and  was  injured.  He 
testified  that,  when  he  undertook  to  take  hold 
of  the  railing  of  the  car,  the  train  gave  a 
jerk  and  threw  him  back ;  the  jerk  being  caused 
by  putting  on  more  steam.  Held  insufficient  to 
prove  actionable  negligence  on  the  part  of  the 
railroad  company,  because  of  the  failure  to 
show  that  plaintiff  was  a  passenger,  or  to  prove 
that  the  jerk  was  anything  more  than  wa«  nec- 
essary in  the  movement  of  the  train. 

Appeal  from  Circuit  Court,  Shelby  County; 
A.  H.  Alston,  Judge. 

"To  be  officially  reported." 

Action    by    Reuben    Johnson    against   the 
Southern  Railway   Company.    From   a  judg 
ment   for  plaintiff,  defendant   appeals.    Re- 
versed. 


The  evidence  showed,  In  effect,  that  the 
plaintiff  came  to  Calera  for  the  purpose  of 
there  taking  the  defendant's  train  for  bis 
home;  that,  shortly  before  the  train  was  due 
to  leave,  be  went  Into  a  saloon  on  the  opposite 
side  of  the  railroad  track  from  the  depot  of 
the  defendant ;  that  there  he  met  the  conduc- 
tor of  the  train,  who  asked  plaintiff  if  he  was 
going  on  It,  and,  on  plaintiff  saying  be  was. 
the  conductor  said,  "All  right!"  and  in  a 
minute  or  two  left  the  saloon.  The  plaintiff 
remained  there  until  the  train  was  pulling 
out,  when  he  ran  out  and  tried  to  board  the 
train  while  it  was  moving  at  the  rate  of 
from  one  to  three  miles  an  hour.  He  fell, 
and  was  injured. 

Beury  McDanlel  and  Pettiis  &  Jeffries, 
for  appellant. 

SIBfPSON,  J.  In  this  case  the  evidence 
produced  by  the  plaintiff  himself  shows  that 
the  plaintiff  remained  in  a  saloon,  not  con- 
nected with  the  railroad  depot  or  waiting 
rooms,  until  the  train  had  started  and  was 
running  from  one  to  three  miles  per  hour, 
according  to  the  statement  of  different  wit- 
nesses, and  then  ran,  took  hold  of  the  railing 
of  the  caboose,  but  fell.  The  only  evidence 
of  anything  In  regard  to  the  movement  of 
the  train,  which  might  have  caused  tlie  fail  of 
plaintiff,  was  his  statement  that  when  be 
undertook  to  take  hold  of  the  other  railing 
with  his  left  hand:  "It  gave  a  sudden  Jerk 
and  threw  me  back.  They  were  putting  on 
more  steam  or  something  like  that  It  went 
faster,  when  It  gave  that  sudden  jerk,  and 
Jerked  my  left  hand  loose.  It  swung  me 
around  behind  the  train  and  I  feU."  In  the 
first  place  there  was  no  proof  that  the  Jerk 
was  anything  more  than  what  was  proper 
and  necessary  in  the  movement  of  the  train; 
but,  on  the  contrary,  the  plaintiff  himself 
states  that  "they  were  putting  on  more  steam 
or  something  like  that,"  which  was  evidently 
the  proper  thing  to  do  In  moving  the  train. 
In  the  next  place  the  relation  of  passenger 
had  never  been  established,  and  the  defend- 
ant was  not  under  any  special  obligation  to 
the  plaintiff.  Even  If  the  casual  conversation 
in  the  saloon,  between  plaintiff  and  the  con- 
ductor, could  have  been  understood  as  an 
agreement  to  receive  plaintiff  as  a  passenger, 
which  It  was  not  it  could  only  mean  that  he 
would  be  received  when  he  boarded  the  train 
in  a  proper  manner,  and  could  not  authorize 
him  to  remain  In  the  saloon  until  after  the 
train  had  started,  and  then  run  and  attempt 
to  board  it  while  It  was  in  motion.  There  Is 
nothing  In  the  evidence  to  show  that  any  in- 
vitation was  extended  to  him  to  board  the 
train  at  this  time,  or  even  that  any  one  in 
charge  of  the  train  had  any  knowledge  of  the 
fact  that  he  was  attempting  to  board  it 
Even  if  it  were  proved,  which  it  was  not. 
that  It  was  customary  for  the  caboose  to  be 
pulled  up  to  the  platform  for  passengers  to 
get  on,  while  a  failure  to  do  so  might;  under 
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some  clrcuinstaDces,  give  a  passenger  who 
was  left  a  rlgbt  of  action,  yet  it  could  not 
Justify  the  action  of  the  plaintiff  in  this  case. 
Jones  V.  B.  &  M.  R.,  16S  Mass.  246,  and  note, 
39  N.  E.  1019;  Merrill  t.  Eastern  R.,  139 
Mass.  238,  1  N.  E.  S48,  52  Am.  Rep.  705; 
Spanngle  v.  0.  &  A.  R.  R.  Co.,  31  ni.  App. 
460;  Schepers  v.  Union  Depot  Ry.  Co.,  126 
Mo.  665,  672,  674,  29  S.  W.  712;  McMurtry  v. 
li.,  N.  O.  ft  T.  Ry.,  67  Miss.  601,  7  South.  401 ; 
Webster  ▼.  Fitchburg  R.,  161  Mass.  298,  37 
N.  E.  165,  24  L.  R.  A.  621;  Browne  v.  Rail- 
road, 108  N.  C.  34,  43,  12  S.  B.  958;  McLaren 
T.  AJa.  Mid.  Ry.,  100  AJa.  606,  14  South.  405; 
M.  Blrmhigham  Ry.  Co.  y.  Uddlcoat,  99  Ala. 
646,  562,  13  South.  18.  It  results  that  the 
court  erred  In  refusing  to  give  the  general 
charge  in  favor  of  the  defendant,  on  written 
request. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

McOLELLAN,  a  J.,  and  TTSON  and  AN- 
DERSON, JJ.,  concur. 


SHELTON  V.  STATE. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  FoBGEBT— Indictment. 

Where  a  writing  alleged  to  have  been 
forged  ia  complete  on  its  face  and  purports  to 
impose  a  liability,  the  indictment  need  not  al- 
lege extrinsic  facts  to  show  its  validity  or  that 
another  might  be  injured  by  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Forgery,  i  78.] 

2.  Saxk— SiONiHO  Note  as  Witness. 

One  attesting  a  note  as  a  witness,  knowing 
the  maker's   name  had   been   forged   to   it,   to 

g've  it  validity  as  a  binding  obligation  or  with 
tent  to  injure  or  defraud  the  maker,,  is  guilty 
of  forgery. 

8.  Same— UrrEBiNO    Foboed    Inbtbxtment— 
Khowledqe. 
An  indictment  for  uttering  a  forged  note 
must     allege     defendant's     knowledge    of    the 
forgery. 

[Eld.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forgery,  §  64.] 

4.  Ckiminai.  Law— AppBAir-VBBMCT— Insuf- 
ficient Count. 

Though  the  count  of  an  indictment  for  ut- 
tering a  forged  note  is  insufficient,  the  count  for 
forgery  being  sufficient,  and  there  being  evi- 
dence tending  to  establish  such  oSense,  the 
verdict  and  judgment  thereon  will  be  referred 
to  such  count. 

[EkL  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  f  2099.] 

5.  Same— Requested    Ikstbuctions- Ionob- 
iNo  Insufficient  Count. 

Charges  requested  by  defendant  should  not 
be  refused,  because  ignoring  a  count  of  the  in- 
dictment Insufficient  to  support  a  conviction. 

6.  Same— iNSTBucTioN  Not  to  Convict. 

A  count  of  the  indictment  being  insufficient 
to  support  a  conviction,  defendant  is  entitled 
to  a  charge  that  the  Jury  cannot  convict  under 
such  count. 

Appeal  from  Circuit  Court,  Dallas  County ; 
Daniel  Partridge,  Judg& 

Spencer  Shelton  was  convicted  of  forgery, 
and  appeals.    Reversed. 


The  appellant,  Spencer  Sbelton,  was  tried 
and  convicted  of  forgery  of  a  promissory 
note.  The  indictment  contained  two  counts ; 
the  first  charging  the  forgery  of  the  name 
of  one  Thad  Chestnut  to  the  note,  which 
was  set  out  verbatim  in  the  indictment,  and 
showed  the  name  of  Chestnut  as  signed  at 
the  lower  right  hand  of  the  paper,  and  the 
name  of  the  defendant  signed  at  the  lower- 
left  hand  thereof.  The  second  count  also  set 
out  the  note,  and  charged  that  the  defendant 
"did,  with  Intent  to  injure  or  defraud,  utter 
and  publish  as  true,  a  falsely  made  or  forged 
instrument  in  writing,  In  words  and  figures 
as  follows,"  etc.  There  were  demurrers  to 
the  indictment,  but  it  is  not  necessary  to 
set  out  the  grounds  thereof.  Upon  the  trial. 
Thad  Chestnut,  whose  name  was  alleged  to 
have  been  forged  to  the  note,  testified  for 
the  state  that  he  did  not  sign  the  note  and 
did  not  authorize  any  one  to  sign  it  for  him. 
and  that  he  could  not  write  his  name.  His 
testimony  was  corroborated  by  another  wit- 
ness. Clem  White,  the  payee  In  the  paper, 
testified  that  Chestnut  owed  him  the  amount  ' 
of  the  note,  and  that  he  and  defendant  sau- 
him  about  it,  and  be  agreed  to  give  the  note ; 
that  he  bad  another  party  to  fill  it  out, 
and  he  (witness)  signed  Chestnut's  name 
thereto,  as  Chestnut  could  not  write,  and 
Chestnut  having  his  hand  on  the  pencil  as- 
witness  wrote  the  name;  that  defendant 
wrote  bis  name  as  a  witness  to  the  signa- 
ture, and  had  no  interest  in  the  debt  or  pa- 
per. He  was  corroborated  by  the  defendant, 
as  a  witness  In  his  own  behalf.  The  court 
refused  to  give  the  following  charges,  re- 
quested In  writing  by  the  defendant:  "(2) 
The  court  charges  the  jury  that,  if  they  be- 
lieve the  evidence  that  this  defendant  simply 
signed  the  paper  as  a  witness,  they  must 
acquit  him.  (8)  The  court  charges  the  Jury 
that.  If  they  believe  the  evidence  in  this  case, 
they  cannot  convict  the  defendant  under 
the  second  count  in  the  indictment  (4)  Be- 
fore you  can  convict  the  defendant  of  for- 
gery, you  must  l)elleve  beyond  a  reasonable 
doubt  that  said  note  was  forged,  and  at  the 
time  of  said  forgery  this  defendant  signed 
his  name  to  said  note  with  the  intent  to  in- 
jure or  defraud  Thad  Chestnut" 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 

TYSON,  3..  The  Instrument  set  out  In 
both  counts  of  the  indictment  is  a  promis- 
sory note,  purporting  fo  impose  a  liability 
upon  Chestnut  as  a  maker.  By  the  express 
language  of  the  statute  a  promissory  note 
is  made  the  subject  of  forgery.  Section 
4719,  Code  of  1896.  Where  the  writing  al- 
leged to  have  been  forged,  or  uttered  after 
being  forged,  Is  complete  on  Its  face  and  pur- 
ports to  Impose  a  liability,  it  is  not  neces- 
sary to  aver  extrinsic  facts  In  the  indict- 
ment to  show  Its  validity  or  that  another 
might  be  Injured  by  It.  Nor  Is  It  of  con- 
sequence whether  the  defendant's  signature 
on  the  note  was  intended  as  a  maker  or  as 
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a  witness,  if,  with  tbe  intent  to  Injure  or 
defraud,  he  participated  In  forging  Chest- 
nuf  8  name  to  it  as  nukker,  or  participated 
In  Its  being  uttered  Imowing  his  name  to 
have  been  forged  to  It  In  other  words,  if 
he  attested  the  note  as  a  witness,  knowing 
that  Chestnut's  name  had  been  forged  to 
it,  for  the  purpose  of  giving  validity  to  the 
note  as  a  binding  obligation  or  with  the  In- 
tent to  Injure  or  defraud  Chestnut,  be  would 
be  guilty  of  forgery. 

Neither  of  the  counts  were  subject  to  the 
demurrer  interposed.  However,  it  must  be 
conceded  that  the  second  Is  fatally  defective 
In  failing  to  allege  defendant's  Icnowledge 
of  the  forgery  of  the  note,  and  therefore 
charged  no  ofTense.  Section  4719  of  tbe 
Code  of  1896;  Anderson  v.  State,  180  Ala. 
126,  SO  South.  876.  But  as  the  flrst  count 
was  sufficient,  and  there  was  testimony  tend- 
ing to  establish  the  offense  charged  In  it, 
the  verdict  and  Judgment  thereon  must  he- 
referred  to  that  count  Handy  v.  State,  121 
Ala.  13,  16,  26  South.  1023. 

But  It  does  not  follow  from  this  that 
charges  refused  to  defendant  which  assert- 
ed correct  principles  of  law  and  were  not 
abstract  were  correctly  refused,  because 
they  Ignored  the  second  count  As  it  char- 
ged no  offense,  the  defendant  In  his  request 
for  instructions  had  the  right  to  Ignore  it 
altogether,  since  It  would  not  support  a  Judg- 
ment of  conviction.  This  being  true,  he  had 
the  right  to  have  the  court  Instruct  the 
Jury  that  they  could  not  convict  him  under 
that  count  The  third  written  charge  re- 
quested by  defendant  should  have  been  given. 

Reversed  and  remanded. 

DOWDELL,  SIMPSON,  ANDERSON,  and 
DENSON,  JJ.,  concur. 


CALHOUN  V.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  2,  1906.) 

1.  Cbiminal  Law— Tbial,  bn  Holiday. 

It  is  no  ground  of  objection  to  a  conviction 
that  the  trial  was  on  a  legal  holiday,  holidays 
as  such  not  being  nonjudicial  days. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Holidays,  f  4.] 

2.  JuBOBS— Amendino  Shkbiit's  RKItTBH. 

The  sheriff  may  be  permitted  to  amend  bis 
return  so  as  to  speak  the  truth  with  respect 
to  certain  veniremen.' 

[Ed.  Note. — ^For  cases  in  point  see  voL  81, 
Cent  Dig.  Jury,  §  304.] 

3.  Same— Gbound  fob  Ohaixenob — Ciboux- 
STANTiAi.  Evidence. 

Under  Code,  f  5018,  providing  that  on  trial 
for  a  capital  or  penitentiary  offense  it  is  good 
cause  of  challenge  by  tbe  state  that  a  person 
thinks  that  a  conviction  shou|,d  not  be  had  on 
circumstantial  evidence,  it  is  ground  for  chal- 
lenge that  a  venireman  so  thinlcs,  whether  or 
not  the  case  will  depend  on  circumstantial  evi- 
dence. 

[Ed.  Note.— For  cases  in  point  see  roL  81, 
Cent  Dig.  Jury,  {  487.] 


Appeal  from  City  Court  of  Montgomery; 
William  H.  Thomas,  Judge. 

Oeorge  Calhoun  appeals  from  a  conviction. 
Affirmed. 

Joseph  Callaway,  for  appellant  Maasey 
Wilson,  Atty.  Gen.,  for  the  State. 

TTSON,  J.  There  is  no  merit  in  the  ot>- 
Jectlon  that  defendant  was  tried  on  Good 
Friday,  a  legal  holiday.  Holidays  with  us 
are  not  on  that  account  nonjudicial  days. 
Bobbltt  V.  State,  87  Ala.  91,  6  South.  878, 
and  cases  cited. 

Tbe  court's  action  In  permitting  tbe  slH;rUr 
to  amend  Ills  return  so  as  to  speak  tbe  truth 
in  respect  to  veniremen  Steele  and  Mclnnls 
was  entirely  proper.  On  an  Inspection  and 
examination  of  the  original  venire  and  the 
sheriff's  return  thererai,  which  has  been  certi- 
fied to  us,  we  are  of  tbe  opinion  that  the 
court's  finding  with  respect  to  the  names  of 
Johnson  and  Crosby  was  correct  l^lie  mo- 
tion to  quash  the  venire  was,  therefore,  prop- 
erly overruled. 

One  of  tbe  veniremen,  upon  his  voir  dire 
examination  touching  his  quaiiflcation  as  a 
Juror,  stated  that  he  would  not  convict  in  a 
capital  case  on  circumstantial  evidence.  An- 
other stated  that  he  would  not  "hang"  on 
circumstantial  evidence.  Tbe  court  sustain- 
ed a  challenge  for  cause  to  each  of  them  by 
the  state.  To  these  rulings  the  defendant 
excepted.  Whereupon  the  defendant  offered 
to  show  that  the  evidence  in  the  case  would 
not  be  circumstantial,  but  direct  The  court 
on  objection  by  the  prosecutor,  refused  to 
allow  this  to  be  done.  In  neither  of  these 
rnllng;s  was  there  error.  Section  6018  of  the 
Code  provides  that  "on  the  trial  for  any 
offense  which  may  be  punished  capitally,  or 
by  imprisonment  in  the  penitentiary,  it  is  a 
good  cause  of  challenge  by  the  state  that  a 
person  thinks  that  a  conviction  should  not  be 
had  on  circumstantial  evidence."  The  ground 
of  challenge  here  given  is  absolute,  and  does 
not  depend  upon  whether  the  evidence  in  the 
case  will  be  direct  or  circumstantial.  If  it 
were  permissible  to  enter  upon  that  inquiry, 
the  cause  would  have  to  be  tried  twice — pre- 
liminarily by  the  trial  Judge,  in  order  to  as- 
certain the  qualification  of  persons  summoned 
as  Jurors,  and  then  again  by  the  Jury.  The 
statute  does  not  admit  of  such  a  construction. 
This  question  arose  and  was  decided  by  tbR 
Supreme  Court  of  Mississippi  in  Coleman  v. 
State,  59  Miss.  489.  The  court  said:  "It 
was  not  error  to  exclude  from  tbe  Jury  those 
who  were  unwilling  to  convict  of  murder,  to 
be  followed  by  death  to  tbe  convict  upon 
circumstantial  evidence.  •  •  •  That 
the  case  did  not  depend  on  circumstantial 
evidence  made  no  difference.  It  would  be 
unsafe  to  tolerate  such  a  distinction.  It 
cannot  be  known  in  advance  in  any  case  how 
far  it  may  depend  on  circumstantial  evidence^ 
The  oompetoicy  of  Jurors  is  not  determinable 
by  the  character  of  evidence  expected  to  be 
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Introdaoed,  bnt  bj  tbe  fltneas  or  nnfltness  of 
tbe  juror  with  respect  to  the  standard  erected 
by  the  law  for  every  character  of  case."  The 
answers  of  the  venlremffli  showed  that  they 
were  not  competent  Jurors.  Griffin  t.  State, 
90  Ala.  696,  8  South.  67a 
Affirmed. 

McCLELItAK,  a   J.,   and  SIMPSON  and 
ANDE^RSON,  JJ.,  concur. 


BOIiEN  V.  HOVBN. 

(Supreme  Court  of  Alabama,  Feb.  9,  1905. 

On  Rehearing,   Jane  80,   1906.) 

1.  Pbobatx   Coubx  —  Sau  ot  Dkobdent's 
Lard-^ttbisdiction. 

The  probate  court  has  no  Jurisdiction  to 
■ell  decedent's  lands  for  costs  of  administration 
or  a  debt  contracted  by  the  administrator. 

2.  Same— Application  bt  Aduinistbatob. 

It  being  provided  by  Code  1896,  {  158,  that 
application  for  sale  of  decedent's  real  estate  for 
payment  of  debts  of  tiie  estate  must  be  made  by 
tbe  administrator,  the  probate  court  acquires 
no  jurisdiction  ^>n  application  by  another. 
8.  Appealt- Claik  not  Made  Bei.ow. 

It  not  appearing  that  the  record  of  proceed- 
ings in  the  probate  court  were  offered  in  evi- 
dence other  than  as  a  muniment  of  title,  It 
cannot  on  appeal  be  claimed  that  It  was  com- 
petent as  color  of  title,  and  therefore  error  to 
exclude  It. 
4.  Remaikoebs — liiMrrATioNB  —  Aoainst  Re- 

UAINDEBUEK. 

Limitations  do  not  commence  to  run  tigainst 
remaindermen  till  termination  of  the  life  estate. 
[Ed.  Note. — For  eases  in  paint,  see  vol.  42, 
Cent  Dig.  Remainders,  $  16.J 

Appeal  from  Circuit  Court,  Clarke  County ; 
John  C.  Anderson,  Judge. 

Action  by  Zedorah  Hoven  against  John  A. 
Bolen.  Judgment  for  plalntUC.  Defendant 
appeals.    Affirmed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellee,  Zedorah  Hoven, 
against  the  appellant,  John  A.  Bolen.  Both 
parties  claimed  title  from  a  common  source; 
that  Is,  one  Odosia  Stringer.  On  the  trial 
tbe  plaintUT  proved  that  she  was  the  only 
child  and  heir  of  Odosia  Stringer,  who  died 
in  1868,  leaving,  surviving  her,  her  husband, 
T.  E.  Stringer,  and  the  plaintiff ;  that  T.  B. 
Stringer  died  In  the  year  1902.  The  defend- 
ant ottered  In  evidence:  First,  an  applica- 
tion by  one  S.  J.  Parker  for  letters  of  ad- 
ministration de  bonis  non  on  the  estate  of 
Odosia  Stringer,  showing  that  a  former  ad- 
ministrator, E.  H.  Du  Boee,  had  died,  leaving 
unadminlstered  assets  of  the  estate.  Second, 
an  order  of  the  probate  court  in  which  the 
administration  was  pending,  ordering  the 
sale  of  the  lands  in  controversy  for  payment 
of  the  debts  of  the  estate  of  Odosia  Stringer, 
which  order  stated  that  it  was  based  on  the 
petition  therefor,  filed  by  A.  P.  Du  Hose,  the 
administrator  of  the  above-mentioned  E.  H. 
Dn  Bose.  S.  J.  Parker,  the  administrator 
de  bonis  non.  Is  recited  to  have  appeared  and 
moved  that   the  order  of  sale  be   granted. 


Defendant    also    offered    In    erldoice    the 

statement  filed  by  Parker  on  his  final  set- 
tlement, which  showed  the  only  debts  paid 
by  him  out  of  the  proceeds  of  such  sale 
were  taxes  on  the  property  since  his  appoint- 
ment and  the  costs  of  the  administration. 
Also  a  deed  made  under  such  order  to  one 
John  S.  Moore,  and  mesne  conveyances  from 
him  to  the  defendant  The  court  held  the 
probate  proceedings  and  deed  under  them  to 
be  void,  and  excluded  them.  The  defend- 
ant offered  evidence  showing  adverse  pos- 
session by  him  and  predecessors  In  title 
since  the  above  deed  to  Moore.  There  were 
verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed 

Mallory  &  Mallory,  John  I.  Oraham,  and 
McLeod  9c  Vaughan,  for  appellant  Massey 
Wilson,  for  appellee. 

DOWDBLL,  J.  This  Is  a  statutory  action 
in  the  nature  of  ejectment  The  plaintiff 
and  defendant  both  claimed  title  to  the  land 
in  question  from  a  common  source.  The 
plaintiff,  appellee  here,  rested  her  claim  of 
title  upon  the  fact  that  she  was  sole  heir 
at  law  pf  the  party,  who  was  the  com- 
mon source.  The  defendant,  appellant  here, 
sought  to  show  title  through  administration 
proceedings  had  In  tbe  probate  court  of  the 
estate  of  plaintiff's  ancestor  and  mesne 
conv^ances,  thereunder.  These  proceedings 
had  in  the  probate  court,  as  well  as  tbe 
mesne  conveyances,  were  excluded  from 
evidence  on  the  plaintiffs  objections,  and 
these  are  the  rulings  now  complained  of  as 
error. 

It  is  well  settled  that  the  probate  court 
has  no  Jurisdiction  to  sell  the  lands  of  an 
estate  for  the  costs  of  an  administration  or 
for  a  debt  contracted  by  the  administrator. 
Beadle  v.  Steele,  86  Ala.  418,  6  South.  169, 
and  authorities  thore  cited.  Tbe  records  of 
the  probate  court  which  were  offered  In  evi- 
dence failed  to  show  that  said  court  bad  ever 
acquired  jurisdiction  of  the  sale  of  the  lands 
of  tbe  decedent's  estate,  and  all  proceedings, 
therefore,  had  thereunder  were  void.  As 
no  title  could  pass  by  such  void  proceedings, 
the  court  comymltted  no  error  in  excluding 
the  same  from  the  evidence  on  the  objection 
of  plaintiff. 

It  does  not  appear  from  tbe  record  that 
these  proceedings  had  In  the  probate  court 
as  well  as  the  several  conveyances  under 
them,  were  offered  In  evidence  otherwise  than 
as  muniments  of  title.  It  is  here  argued  that 
the  evidence  was  competent  and  admissible 
as  color  of  title,  but  It  does  not  appear  that 
it  was  offered  as  such. 

The  undisputed  facts  show  that  the  plain- 
tiff's inter<>st  was  that  of  a  remainderman, 
and  that  she  instituted  her  suit  for  the 
recovery  of  the  possession  of  the  land  in  ques- 
tion within  a  few  months  after  the  death  of 
tbe  life  tenant  Until  the  termination  of  the 
life  estate  the  remainderman  had  no  right 
of  action  tor  the  recovery  of  the  possession 
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of  the  land.  The  statnte  of  Umltations  can 
never  run  against  the  remainderman  during 
the  existence  of  the  life  estate,  for  the  reason 
that  no  cause  or  right  of  action  is  In  the 
remainderman,  nor  can  there  be  any  adverse 
possession  as  to  him  for  like  reason.  There 
can  be  no  ouster  of  a  remainderman,  who 
has  neither  the  possession  nor  right  of 
possession,  during  life  of  the  life  tenant 
Pickett  V.  Pope,  74  Ala.  122;  Edwards  v. 
Bender,  121  Ala.  77,  25  South.  1010;  Wash- 
ington, Adm'r,  v.  Norwood,  128  Ala.  388,  30 
South.  405,  and  authorities  there  cited. 

The  case  at  bar  is  distinguishable  from  the 
case  of  Woodstock  Iron  Co.  v.  Fullenwider, 
87  Ala.  584,  6  South.  197,  13  Am.  St.  Rep.  73, 
relied  on  by  appellant.  In  the  case  before 
us  there  is  nothing  upon  which  to  invoke  the 
doctrine  of  equitable  estoppel,  and  no  appli- 
cation of  the  proceeds  of  sale  of  land  to  the 
payment  of  debts,  etc.,  as  was  the  case  in 
Woodstock  Iron  Co.  v.  Fullenwider.  We  are 
not  to  be  understood,  in  what  we  have  said 
in  differentiating  the  present  case  from  the 
Woodstock-Fullenwlder  Case,  as  reaffirming 
or  recommitting  ourselves  to  the  doctrine 
there  laid  down.  , 

As  the  defendant  was  unable  to  trace  title 
back  to  the  common  source  from  which  the 
bill  of  exceptions  states  that  both  plaintiff 
and  defendant  claimed  right  and  title,  no 
reversible  error  was  committed  in  excluding, 
on  plaintiffs  objection,  the  subsequent  mesne 
conveyances  offered  by  defendant  We  find 
no  error  in  the  record,  and  the  judgment 
will  be  affirmed. 

Affirmed. 

McCI^EIiLAN,  C.  J.,  and  HARALSON 
and  DBNSON,  JJ.,  concur. 

On  Application  for  Rehearing. 

PER  CURIAM.  It  is  Insisted  in  argument 
by  counsel  on  application  for  rehearing  in 
this  case  that  the  petition  filed  In  the  probate 
court  for  the  sale  of  the  land  in  question  con- 
tained all  of  the  necessary  averments  as  to 
jurisdiction.  The  petition  in  fact  is  not  set 
out  in  the  record,  but  is  only  referred  to  in  a 
subsequent  order  granting  a  motion  made  by 
an  administrator  de  bonis  non  to  sell  the  land 
under  the  petition  referred  to.  But  be  this 
as  it  may,  and  conceding  that  the  averments 
as  to  the  jurisdictional  facts  of  indebtedness 
and  insufficiency  of  personal  property  to  pay 
debts  were  sufficient,  it  affirmatively  appears 
that  the  petition  was  not  filed  by  the  ad- 
ministrator of  the  estate  of  Odosia  Stringer, 
deceased,  but  by  one  A.  P.  Du  Bose,  adminis- 
trator of  the  estate  of  E.  H.  Du  Bose,  deceas- 
ed, who  was  in  his  lifetime  administrator  of 
the  estate  of  Odosia  Stringer,  deceased.  To 
give  the  probate  court  Jurisdiction  to  sell 
land  of  the  deceased,  the  petition  must  be 
filed  by  the  administrator  of  the  estate  of  the 
deceased.  This  is  the  first  and  essential 
step  in  the  order  of  jurisdiction,  and  with- 
out this  jurisdiction  no  valid  order  could  be 


made  in  the  premises  by  the  court  It  la  a 
self-evident  proposition  that  no  valid  Judg- 
ment can  be  rendered  until  after  jurisdiction 
has  been  acquired.  The  order  for  the  sale 
of  the  land  affirmatively  shows  that  the  court 
was  without  jurisdiction  to  make  it  It 
carries  its  death  warrant  on  its  face.  The 
statute  is  mandatory.  It  says  the  applica- 
tion for  the  sale  of  lands  must  be  filed  by  the 
administrator.     Section  158,  Code  1886. 

The    application  for    rehearing    muMt  be 
denied. 


SADLER  et  al.  v.  JEFFERSON  et  al. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  MORTOAOBS  —  ACCOUHTIKO  —  APPLIOATIOIf 

OF  Payments. 
In  a  suit  by  mortgagors  for  an  accounting, 
complainants  alleging  that  they  are  ready  and 
willing  to  pay  any  amount  which  may  be  found 
due  on  the  mortgage,  it  is  Immaterial  whether 
an  alleged  agreement,  after  a  settlement  as  to 
the  balance  due  on  the  mortgage,  that  the  mort- 
gagors should  continue  to  occupy  and  cultivate 
the  lands  at  a  rental  of  a  certain  amount  per 
year,  said  rents,  less  interest  on  the  balance 
and  the  taxes  paid  by  the  mortgagee,  to  be  ap- 
plied to  payment  of  the  mortgage  debt  had  a 
consideration  or  was  a  binding  agreemmt  aa  it 
amounts  to  nothing  more  than  the  law  would  do. 

2.  Save— Deed  bt  Mobtoaoibe. 

A  deed  by  a  mortgagee,  though  he  is  not  in 
possession  of  the  premises,  operates  not  only  as 
a  conveyance  of  the  legal  title,  but  also  as  an 
assigiynent  in  equity  of  the  mortgage  debt. 

[Ed.  Note. — For  cases  in  point  see  vol.  35, 
C3ent  Dig.  Mortgages,  St  611-614,  lioa] 

8.  Savb— Sale  \ftbb  Contetancx  bt  aCom* 

OAOEE. 

Sale  under  a  mortgage  by  the  mortgagee 
after  be  haa  conveyed  all  Us  interest  is  void. 
4.  Landlord  and  Tenant— Denial  or  Land- 

lobd'b  Title. 
The  rule  that  a  tenant  may  not  deny  the 
landlord's  title  only  applies  to  the  title  at  the 
inception  of  the  tenancy. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  32, 
Cent  Dig.  Ijandlord  and  Tenant  H  153,  165, 
176.] 

6.  Saue  —  The  Relatiow  —  OcocPATioir   bt 

MOBTOAOOBS. 

The  relation  of  landlord  and  tenant  does 
not  exist  where  It  is  agreed  that  the  mortgagors 
shall  occupy  and  cultivate  the  laud,  paying  the 
mortgagee  |i300  a  year,  all  of  it  over  the  interest 
on  t£e  mortgage  debt  and  taxes  paid  by  the 
mortgagee  to  be  applied  on  such  debt  though 
the  $300  is  called  "rent." 

6.    MOBTGAOES ^ACCOUNTINO PABTIES. 

In  a  suit  by  a  mortgagor  for  an  accounting, 
the  mortgagee,  to  whom  some  of  the  payments 
were  made,  as  well  as  the  person  to  whom  he 
assigned  the  mortgage  and  to  whom  subsequent 
payments  were  made,  la  a  proper  party  de- 
fendant. 

Appeal  from  Chancery  Court  Marengo 
County ;  Thomas  H.  Smith,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Jamea  Jefferson  and  another 
against  J.  M.  Sadler  and  others.  Decree 
for  complainants.  Defendants  appeal  Af- 
firmed. 

The  bill  in  this  cause,  for  an  acconntinK 
and  redemption  of  certain  lands  from  the 
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operation  of  a  mortgage,  was  filed  by  the 
appellees,  James  Jefferson  and  John  Swalne, 
against  J.  M.  Sadler,  C.  B.  Bailey,  and  the 
British  &  American  Mortgage  Company,  Lim- 
ited. The  allegations  were  to  the  effect 
that  the  complainants  had  executed  a  mort- 
gage on  the  lands  described  In  the  bill  to  the 
defendant  J.  M.  Sadler;  that  after  the  law 
day  of  the  mortgage  said  Sadler  demanded  a 
settlement,  when  a  balance  due  was  agreed 
upon  and  an  agreement  made  between  them 
that  the  complainants  should  have  time  to 
pay  the  balance  due,  and  should  continue  to 
occupy  and  cultivate  the  lands  at  the  stipu- 
lated rental  of  $300  per  annum  ;  that  the  said 
rents,  less  Interest  on  said  balance  and  taxes 
due  and  paid  by  Sadler  on  said  lands,  should 
be  applied  to  the  payment  of  said  balance 
due  on  said  mortgage  debt;  and  that,  when 
the  said  debt  was  thus  discharged,  the  said 
mortgage  should  be  satisfied  and  orator's 
title  to  said  land  clear.  It  was  further  aver- 
red that,  after  several  payments  of  such 
sums  named  In  the  agreement  to  Sadler,  he 
by  warranty  deed  In  ordinary  form  conveyed 
the  premises  to  the  defendant  C.  B.  Bailey; 
that  after  such  deed  the  complainants  con- 
tinued to  make  such  payments  to  said  Bailey, 
and  he  also  took  possession  of  and  cultivated 
a  part  of  the  premises;  that  said  Bailey 
then  borrowed  a  sum  of  money  from  the 
British  &  American  Mortgage  Company,  Lim- 
ited, and  to  secure  the  loan  executed  to  It 
a  mortgage  upon  the  premises  described  In 
the  bill.  It  was  averred  that  the  payments 
8o  made  by  the  complainants,  together  with 
a  reasonable  rental  value  for  the  lands  oc- 
cupied by  Bailey,  were  more  than  sufficient 
to  satlsf^  and  discharge  the  mortgage  debt. 
It  was  also  averred  that  after  the  convey- 
ance by  Sadler  to  Bailey  there  was  an  at- 
tempted foreclosure  of  the  mortgage,  where- 
in Sadler,  as  mortgagee,  made  advertisement 
of  sale,  and  also  a  sale  of  the  lands,  and,  as 
mortgagee,  conveyed  the  same  to  the  defend- 
ant Bailey,  who  was  the  purchaser  at  said 
sale.  The  defendants  separately  moved  to 
dismiss  the  bill  for  want  of  equity,  and  de- 
mnrred  thereto.  The  motions  and  demurrers 
were  overruled,  and  therefrom  they  take  this 
appeal. 

William  Cunnlngbame,  for  appellants.  Tay- 
lor, Woolf  &  Hearin,  for  appellees. 

SIMPSON,  J.  The  bill  shows  that  the 
appellees,  Jefferson  and  Swalne,  who  were 
complainants  below,  executed  a  mortgage  to 
the  appellant  Sadler,  who  was  one  of  the 
respondents  below;  that  a  settlement  was 
bad  In  the  fall  of  1897,  which  showed  a  bal- 
ance due  by  said  complainants  of  $1,470. 
Complainants  admitted  this  settlement  to  be 
correct,  and  ratify  it  in  the  bill,  but  they 
aver  that  at  tbe  time  such  settlement  was 
made  it  was  agreed  that.  If  they  "accepted 
said  settlement,  they  should  have  time  to  pay 
said  balance ;  that  orators  should  continue 
to  occupy  and  cultivate  the  said  lands  at 


tbe  stipulated  rental  of  $30&  per  annum ;  that 
the  said  rents,  less  interest  on  said  balance 
and  taxes  due  and  paid  by  Sadler  on  said 
lands,  should  be  applied  to  the  payment  of 
said  balance  due  on  said  mortgage  debt;  and 
that,  when  said  debt  was  thus  discharged, 
the  said  mortgages  should  be  satisfied,  and 
orators'  title  to  said  Idnd  clear." 

As  the  prayer  of  the  bill  Is  for  an  account- 
ing, and  the  complainants  allege  that  they 
are  ready  and  willing  to  pay  any  amount 
which  may  be  found  due  on  said  mortgage, 
it  Is  Immaterial  whether  there  was  any  con- 
sideration for  said  contract,  or  whether  it 
amounted  to  a  binding  obligation  at  all  or 
not ;  for,  outside  of  the  indefinite  agreement 
that  they  should  have  time  (without  specify- 
ing how  much  time) ,  the  remainder  of  the  so- 
called  agreement  was  nothing  more  than  the 
application  of  payments,  after  deducting  the 
Interest  and  taxes,  to  the  payment  of  the 
mortgage  debt,  which  would  be  the  regular 
course  without  any  agreement.  The  deed 
from  Sadler  to  Bailey  of  October,  1900,  oper- 
ated, not  only  as  a  conveyance  of  the  legal 
title,  but  as  an  assignment  In  equity  of  the 
mortgage  debt.  Hooper  &  Nolen  v.  Birch, 
138  Ala.  423,  35  South  351 ;  Welsh  v.  Phil- 
lips, 54  Ala.  309,  25  Am.  Eep.  679 ;  Taylor  v. 
A.  &  M.  Association,  68  Ala.  229;  Cook  v. 
Parham,  63  Ala.  456.  This  question  was 
very  thoroughly  considered  in  the  Welsh 
Case,  supra,  which  has  been  followed  by  suc- 
ceeding cases  and  is  supported  by  other  au- 
thorities.     1  Jones  on  Mortgages,  f  808. 

The  appellants   insist  that  the  foregoing 
cases  do  not  apply,  because  in  them  tbe  mort- 
gagees who  conveyed  were  in  possession  of 
the  premises.    The  decisions  are  not  based 
upon  any  peculiar  efficacy  of  the  possession 
of  the  land  in  transferring  in  equity  the  mort- 
gage debt     In  the  Welsh  Case,  Chief  Justice 
Brlckell    says :     "If   the   mortgagor   Is   per- 
mitted to  remain  in  possession,  he  Is  the  mere 
tentant  at  will  of  the  mortgagee."    Page  814 
of  54  Ala.   (25  Am.  Rep.  679).     So  that  his 
possession  would  really  be  the  possession  of 
the  mortgagee.    In   tbe  Cook  Case,   supra, 
the   parties   who   made   the   conveyance   as 
mortgagees  were  not  in  possession.    Yet  Chief 
Justice     Brlckell     says:     "The    conveyance 
by  the  heirs  or  devises  of  Scott    •    •    * 
would  in  a  court  of  equity  operate  an  assign- 
ment of  the  debt  secured  by  the  mortgage." 
Page  461  of  63  Ala.     It  results,  then,  that, 
Sadler  having  conveyed  away  all  of  his  In- 
terest,   the   advertisement   and   sale   of  the 
premises  under   the   mortgage   should   have 
I  been  by  his  vendee,  Bailey,  and  not  by  him. 
!  Consequently,  the  advertisement  and  sale  by 
I  Sadler  were   void.    It   results,   then,   when 
I  Bailey  purchased  from   Sadler  with  notice, 
I  he  simply  held  the  land  as  mortgagee,  sub- 
!  Ject  to  the  equity  of  redemption  In  the  com- 
I  plainants,  and,  when  the  British  &  Ameri- 
I  can  Mortgage  Company   took  the  mortgage 
I  from  Bailey,  with  all  the  previous  mortgages 
I  and  deeds  on  record,  showing  Just  what'  his 
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title  was,  tbey  took  It  with  notice  of  all  the 
equities  of  complainants. 

It  Is  claimed  by  appellants  that  the  com- 
plainants In  the  bin  are  estopped  from  set- 
ting up  the  claim,  because  they  were  tenants 
of  the  respondent  Bailey  and  could  not  deny 
the  title  of  their  landlord.  This  principle 
Is  undoubtedly  correct  with  reference  to  the 
title  of  the  landlord  at  the  Inception  of  the 
tenancy;  but  it  does  not  apply,  where  the 
"landlord's  title  has  expired  or  been  extin- 
guished, either  by  operation  of  law  or  his 
own  act,  after  the  creation  of  the  tenancy," 
or  "when  there  is  a  change  In  the  condition 
of  the  landlord's  title  for  the  worse  after  the 
tenant  enters  into  his  contract"  Davis  v. 
Williams,  130  Ala.  630,  534,  80  South.  488, 
54  L.  R.  A.  74d,  89  Am.  St  Rep.  55;  Farris 
&  McCurdy  v.  Houston,  74  Ala.  162,  168.  So 
that  even  if  it  were  true  that  the  complain- 
ants were  the  tenants  of  the  respondents, 
yet  under  the  averments  of  the  bill,  all  in- 
terest of  said  respondents  was  to  cease  uiwn 
the  payment  of  the  sum  of  money  due  on  the 
lands,  which  the  bill  alleges  has  been  paid. 
The  above  case  of  Davis  v.  Williams  is  made 
the  subject  of  a  lengthy  and  able  note  In  89 
Am.  St  Rep.  64,  in  which  the  above  principle 
is  indorsed  (page  76),  and  It  is  also  further 
stated  that  the  tenant  of  course.  Is  "not 
estopped  to  show  that  the  relation  does  not 
exist" ;  citing  People  v.  Howlett  76  N.  Y.  674. 
Also,  "where  the  relation  does  not  in  fact 
exist,  the  gratuitous  payment  of  rent  will 
not  estop  one  In  possession  of  real  estate 
from  showing  the  true  character  In  which 
he  holds."  Page  65.  Also,  "the  tenant  may 
show  Just  what  his  relationship  to  the  land- 
lord originally  was,"  and  even,  where  he  has 
made  a  conveyance  of  the  land,  "may  show 
It  was  Intended  to  operate  as  a  mortgage, 
•  •  •  and  where  a  grantor  of  land  agrees 
to  pay  rent  without  prejudice  to  his  rights, 
pending  the  bearing  of  a  suit  •  *  •  the 
continued  occupancy  and  payment  of  rent 
will  not  estop  him  from  asserting  title  in  him- 
self against  the  lessor"  (pages  109,  110) ;  cit- 
ing Sartwell  v.  Young,  126  Mich.  304,  85  N. 
W.  729.  See,  also,  Shelton  v.  Carrol,  16  Ala. 
148,  and  Randolph  v.  Carlton,  8  Ala.  607.  In 
the  present  case,  whether  the  so-called  agree- 
ment at  the  time  of  the  settlement  was  or 
not  sufficiently  definite  and  supported  by  a 
sufficient  consideration  to  form  a  binding 
contract,  the  allegations  of  the  bill  show 
that  the  mortgage  was  never  canceled,  and 
that  the  agreement  or  understanding  between 
the  parties  was  not  a  lease  at  all,  but  merely 
a  method  of  adjustment  by  which  the  mort- 
gage debt  was  to  be  paid.  The  mere  fact 
that  they  called  the  $300,  which  was  to  be 
paid  annually,  "rent"  did  not  create  the  re- 
lation of  landlord  and  tenant,  in  the  face 
of  the  further  agreement  that  this  amount 
was  to  be  credited  on  the  amount  due  on  the 
mortgage.  This  Is  clearly  shown  by  the  al- 
legation  that    notwithstanding   Bailey   has 


occupied  and  cultivated  a  part  of  the  land 
himself,  yet  the  complainants  have  continued 
to  pay  the  same  amount  annually,  and  have 
told  him  every  time  to  credit  it  on  the  mort- 
gage. 

Sadler  Is  a  proper  party  defendant  as  on* 
of  the  parties  who  held  the  property  in  suc- 
cession, and  from  whom  an  accounting  is 
claimed  for  the  payments  which  he  received, 
and  which  it  Is  claimed  should  be  credited 
on  the  mortgage.  The  bill  is  single,  and 
not  multifarious,  seeking  only  the  redemp- 
tion and  the  proper  application  of  credits 
on  the  mortgage. 

The  decree  of  the  court  is  affirmed. 

McCLELLAN,  C.  X,  and  TYSON  and 
ANDERSON,  JJ.,  concur. 


MAXWELL  V.  STATE. 
(Supreme  Court  of  Alabama.    June  80,  1005.) 

1.  Weapons— Cabbtinq  Conckaucd  Wkaporb 

— Justification. 
Where  one  charged  with  carrying  a  con- 
cealed weaiKm  had  good  ground  to  apprehend  an 
attack  at  nie  time  and  place  of  carrying  it  the 
Jury  may  consider  the  fact  in  justification  or  in 
mitigation. 

[E}d.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Weapons,  $  17.] 

2.  Same— Evidence— Instructions. 

Where,  on  a  trial  for  carrying  concealed 
weapona,  the  evidence  showed  that  a  i)erson  had 
made  threats  against  accused,  and  that  accused 
waa  a  mail  carrier  and  obliged  to  pass  and  re- 
pass the  house  of  such  person,  who  lived  about 
10  miles  from  the  town  in  whidi  accused  was 
charged  with  committing  the  offense,  instruct 
tlons'  that  if  accused  bad  reasonable  grounds  to 
apprehend  an  attadc  from  such  person  while  in 
the  performance  of  his  duties,  the  jury  should 
consider  the  same  in  Justification  or  in  mitiga- 
tion, though  he  was  not  in  danger  in  the  town 
in  which  the  offense  was  committed,  were  prop- 
erly refused. 
8.  Saiib— Punishment— AuTHOBriT  or  Jubt. 

Under  the  statute  punishing  the  offense  of 
carrying  a  concealed  weapon  by  a  mininnm  fine 
of  |50,  and  providing  that  defendant  may  give 
evidence  that  he  had  good  reason  to  apprehend 
an  attack,  which  the  Jury  may  consider  in  mit- 
igation, a  jury  may  consider  tke  evidence  show- 
ing that  defendant  had  good  reason  to  appre- 
hend an  attack,  and  impose  a  fine  less  than  the 
minimum  fixed  in  the  statute. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  A.  H.  Alston,  Judge. 

John  Maxwell  waa  convicted  of  carrying 
concealed  weapons,  and  he  appeals.  Af- 
firmed. 

On  the  trial  the  State  introduced  evidence 
showing  the  carrying  by  defendant  of  a 
concealed  pistol  in  the  town  of  Stevenson, 
Jackson  county.  The  defendant  introduced 
evidence  showing  that  one  J.  H.  Cameron, 
a  day  or  two  before  the  offense  charged, 
had  made  threats  against  the  life  of  the 
defendant  which  threats  had  been  commoni- 
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cated  to  him;  that  defendant  was  a  mall 
carrier,  and  that  hla  duties  as  such  made 
It  necessary  for  him  to  dally  pass  and  re- 
pass the  house  of  said  Cameron,  who  lived 
nine  or  ten  miles  from  Stevenson.  In  Its 
general  charge  to  the  Jury  the  court  said: 
"If  the  defendant,  at  the  time  of  carrying 
the  pistol  concealed  on  his  person,  had  good 
reason  to  apprehend  an  attack  from  the  man 
Cameron,  then  you  may  consider  such  fact. 
If  shown  by  the  evidence,  either  In  justifica- 
tion of  the  offense  or  In  mitigation  of  the 
punishment,  as  yon  may  determine.  To  be 
good  either  in  Justification  or  mitigation,  it 
must  appear  that  the  defendant  had  good 
ground  to  apprehend  an  attack  at  the  time 
and  place  of  carrying  the  pistol  so  conceal- 
ed." The  court  also  refused  to  give  written 
charges  requested  by  the  defendant  as  fol- 
lows: "(1)  If  the  defendant  had  good  rea- 
son to  apprehend  an  attack  from  Cameron 
on  meeting  up  with  him,  that  the  defendant 
was  carrying  the  mail  from  his  home  to 
Stevenson,  a  distance  of  about  ten  miles, 
and  in  going  and  returning  each  day  he  pass- 
ed the  home  of  Cameron,  and  be  was  found 
with  a  pistol  In  Stevenson  while  on  one  of 
his  dally  trips,  then  the  Jury  may  consider 
such  testimony  in  Justification  or  mitigation 
of  the  offense.  (2)  If  the  defendant,  In  car- 
rying the  mall  from  Stevenson  back  home, 
bad  good  reason  to  apprehend  an  attack  en 
route,  and  he  was  about  to  return,  it  would 
not  necessarily  follow  ttiat  he  should  be  In 
danger  while  in  Stevenson,  In  order  to  justl- 
ty  or  mitigate  the  offense." 

Virgil  Bonldin,  for  appellant  Masses 
Wilson  and  John  F.  Proctor,  for  the  State. 

DOWDELL,  J.  The  portion  of  the  oral 
charge  of  the  court  excepted  to  by  the  de- 
fendant was  free  from  error.  So,  too,  the 
refusal  of  the  court  to  give  written  charges 
1  and  2  requested  by  the  defendant  was  free 
from  error.  Eslava  v.  State,  49  Ala.  855; 
Chatteaux  v.  State,  62  Ala.  388. 

The  minimum  fine  for  the  offense  of  carry- 
ing a  concealed  pistol  is  $50.  The  statute 
(section  4420,  Cr.  Code  1896),  however,  pro- 
vides: "But  the  defendant  may  give  evi- 
dence that,  at  the  time  of  carrying  the  weap- 
cMi  concealed,  he  had  good  reason  to  appre- 
hend an  attack,  which  the  Jtuy  may  con- 
sider In  mitigation  of  the  punishment,  or 
Justification  of  the  offense."  The  Jury  by 
tbeir  verdict,  under  the  evidence,  fixed  the 
fine  in  the  present  case  at  $25.  This  was 
favorable  to  the  defendant,  and  in  mitigatioD 
of  tils  punishment,  and  they  were  authorized 
to  do  so  under  the  above  provision  contained 
in  the  statute,  although  less  than  the  mini- 
mum fine  of  $30.    Bass  v.  State,  63  Ala.  108. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  court  will  be  afllrmed. 

McCLELLAN,  C.  J.,  and  ANDERSON  and 
DENSON,  33^  concur. 


CROOK,   Probate   Judge,   t.    COMMISSION- 
ERS' COURT  OF  CALHOUN  COUNTY. 
(Supreme  Court  of  Alabama.    June  30,  1005.) 

1.  Ck>UNTiBB  —  Expenses  —  Axlowahces  to 
PaoBATE  Judge— Postage. 
The  word  "stationery,"  in  Code  1896,  i 
8884,  providing  that  the  Judge  of  probate  must 
be  allowed  reasonable  expenses  for  "suitable 
books,  stationery,  *  *  *  to  be  paid  for  by 
the  county,"  does  not  include  postage  used  by 
the  judge  in  his  official  capacity. 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Judge. 

"To  be  oflSclally  reported." 

Petition  for  mandamus  by  B.  F.  Crook, 
Judge  of  probate,  against  the  commissioners' 
court  of  Calhoun  county  to  comi)el  respond- 
ent to  purchase  postage  for  the  use  of  said 
Judge  of  probate  in  his  official  correspond- 
ence. From  a  Judgment  denying  the  peti- 
tion, the  petitioner  appeals.    Affirmed. 

H.  D.  McCarty  and  H.  D.  Merrill,  for  ap- 
pellant Knox,  Acker  ft  Blackmon,  for  ap- 
pellea 

DENSON,  J.  Section  8384  of  the  Code 
of  1806  is  in  this  language:  "The  Judge  of 
probate  must  be  allowed  reasonable  expenses 
for  suitable  books,  stationery,  and  a  seal 
of  office,  to  be  paid  by  the  county."  The 
question  involved  In  this  controversy  is: 
Are  postage  stamps  included  in  the  term 
"stationery"  as  it  is  used  in  the  statute,  so 
that  they  must  be  furnished  at  the  expense 
of  the  county  to  the  Judge  of  probate  for 
use  in  his  official  correspondence.  "As  a 
general  rule  the  words  of  the  statute  are 
to  be  taken  in  tbeir  ordinary  and  popular 
sense,  unless  it  plainly  appears,  from  the 
context  or  otherwise,  that  tliey  were  used 
In  a  different  sense."  Lewis'  Sutherland, 
Statutory  Construction,  voL  2  (2d  Ed.)  ( 
300 ;  Harrison's  Case,  102  Ala.  170,  15  South. 
663;  Lehman,  Durr  ft  C!o.  v.  Robinson,  50 
Ala.  219.  The  word  "stationery"  itself  Is 
indeterminate.  Webster  defines  stationery  to 
be  "such  articles  as  are  usually  sold  by  sta- 
tioners, as  paper,  ink,  quills,  pens,  blank 
books,  etc."  The  Standard  defines  it  to  be 
"writing  materials  in  general,  including 
paper,  envelopes,  blank  books,  pens,  ink,  etc. : 
a  term  of  somewhat  indefinite  extent  some 
times  restricted  to  note  paper  and  envelopes  : 
as,  'His  stationery  bears  a  crest'"  Stand- 
ard Dictionary.  "Under  the  name  of  'sta- 
tionery* are  embraced  all  writing  materials 
and  implements,  together  with  the  numer- 
ous appliances  with  the  desk  and  of  mercan- 
tile and  commercial  offices.  In  addition  to 
the  use,  the  term  'fancy  stationery'  covers 
a  miscellaneous  assembly  of  leather  and 
other  goods,  snch  as  pocketbooks,  bags,  card 
cases,  and  many  kindred  articles,  which  can- 
not be  classified."  Americanised  Encyclo- 
pedia Britannlca,  vol.  9,  p.  6566.  f 

From  an  etymological  point  of  view,  it 
would  seem  the  word  has  no  connection  with 
postage,  and  a  stationer  today,  or  one  who 
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sells  stationery.  Is  not  supposed  to  carry 
postage  stamps  In  bis  stock.  The  natural 
Import  of  words  Is  tbelr  literal  sense,  but 
this  may  be  varied  to  give  effect  to  the  funda- 
mental purpose  of  a  statute.  And  the  mere 
literal  construction  of  a  section  In  a  statute 
ought  not  to  prevail.  If  It  is  opposed  to  the 
intention  of  the  legislature  apparent  by  the 
statute.  2  Sutherland  on  Construction  of 
Statutes,  58  374,  376.  It  has  been  held  that 
in  the  construction  of  statutes  a  word  which 
has  two  significations  should  ordinarily  re- 
<!elve  that  meaning  which  is  generally  given 
to  It  In  the  community.  Favers  v.  Glass, 
22  Ala.  621,  68  Am.  Dec.  272.  In  the  case 
of  Commissioners'  Court  of  Pike  County  v. 
Goldthwalte,  this  court  doubted  if  blanks 
came  under  the  general  designation  "station- 
ery." The  doubt,  however,  was  removed  by 
the  fact  that  the  statute  involved  in  the  case 
characterized  them  as  stationery.  Commis- 
sioners' Court  of  Pike  County  y.  Gold- 
thwalte, 35  Ala.  704. 

Section  296  of  the  Annotated  Code  of  Mis- 
sissippi of  1892  provides  that  "the  board  of 
supervisors  shall  provide  for  properly  fur- 
nishing the  courthouse  and  for  supplying 
all  county  officers  with  necessary  record 
books,  stationery,  seals,  presses,  iron  safes, 
tables,  chairs,  furniture,  and  all  other  neces- 
sary articles,"  etc  Construing  the  statute, 
the  Supreme  Court  of  that  state  said :  "We 
think  the  terms  'stationery'  and  'all  other 
necessary  articles,'  In  section  296  of  the  Code, 
embrace  necessary  postage  used  In  the  pub- 
lic business."  It  would  seem  that  It  was 
a  question  of  easy  solution  as  to  whether 
postage  was  embraced  under  the  words  "and 
all  other  necessary  articles,"  as  those  words 
were  used  in  the  statute.  But  the  court, 
further  discussing  the  question,  said:  "The 
word  'stationery'  Itself  is  Indeterminate,  and 
It  is  to  be  Interpreted  In  the  light  of  custom 
and  reason.  It  is  hardly  conceWable  that 
the  lawmaking  power  designed  all  oflJcers, 
great  and  small,  to  pay  out  of  their  salaries 
the  postage  on  state  or  county  ofiBclal  busi- 
ness. What  would  become  of  the  State  Sup- 
erintendent of  Education,  the  Governor, 
Secretary  of  State,  Land  Commissioner,  Su- 
preme Clerk,  and  others?  Uniform  usage  in 
the  state,  tiding  over  all  the  legislative  ses- 
sions, furnishes  a  practical  construction  of 
the  statute  which  cannot  be  overlooked.  So 
far  as  we  know,  corporations,  banks,  partner- 
ships, and  hidividual  business  enterprises 
include  outlays  for  postage  under  the  head 
■of  'stationery.'  But  that  word  Is  re-enforced 
In  the  statute  before  us  by  the  words,  'and 
all  other  necessary  articles,*  and  certainly 
postage  stamps  are  Indispensably  necessary." 
Downing  v.  Hinds  County,  36  South.  73. 

We  have  quoted  freely  from  the  Mississippi 
Case  for  the  reason  that  it  is  relied  upon  by 
the  appellant  In  support  of  his  contention, 
and  It  Is  tl^  only  precedent  of  the  kind  that 
we  have  been  furnished  with.  We  cannot 
regard  It  as  a'clear  authority  In  support  of 
the  hiterpretation  of  the  statute  contended 


for  by  the  appellant  here,  as  our  statute  con- 
tains no  such  words  as  the  Mississippi  stat- 
ute contained,  and  which  the  court  said  re- 
enforced  the  word  "stationery."  Moreover, 
the  questions  contained  In  the  argument  of 
the  court  as  to  what  would  become  of  the 
state  officers  In  respect  of  postage,  if  applied 
to  Alabama,  are  answered  by  the  special  ai>- 
proprlations  made  for  gostage  for  the  execu- 
tive and  judicial  departments  by  the  Legis- 
lature at  each  session.  And,  with  reference 
to  the  usage  which  has  prevailed  In  Alabama, 
by  statute  the  Secretary  of  State  Is  re- 
quired to  furnish  the  members  of  the  Legis- 
lature with  stationery,  yet  It  Is  a  matter  of 
general  knowledge  that  the  Secretary  of 
State  has  never  fnmishcd  members  of  the 
Legislature  with  stamps.  It  Is  further  a 
matter  of  general  knowledge  that  the  Legis- 
lature has  always  acquiesced  In  the  Inter- 
pretation of  the  statute,  and  has  never  made 
any  demand  for  postage,  but  has  left  the 
law  as  It  Is,  while  at  the  same  time  provid- 
ing for  stationery  and  postage  for  the  execu- 
tive and  Judicial  departments.  This  should 
have  Its  influence  In  determining  whether 
or  not  the  Legislature,  by  the  use  of  the  word 
"stationery"  in  the  statute,  intended  that 
postage  should  be  furnished  the  Judge  of 
probate. 

It  Is  urged  by  appellant  that  the  broadest 
and  most  comprehensive  meaning  possible 
should  be  given  the  word  "stationery,"  for 
the  reason  that  expenses  incurred  for  the 
public  in  the  dlschar^  of  official  duty  should, 
if  legally  possible,  be  paid  for.  That  the 
natural  Import  of  the  word  In  Its  literal 
sense  does  not  Include  postage,  we  think. 
Is  apparent.  Nor  do  we  think  the  word  in 
Its  ordinary  and  popular  sense,  as  it  Is  used 
now  In  common  parlance,  unbraces  postage 
stamps.  Then,  unless  it  can  be  said  that 
it  was  the  Intention  of  the  Legislature,  In 
the  use  of  the  word  "stationery"  In  the  stat- 
ute, that  postage  should  be  included,  we  must 
hold  that  it  was  not  included.  Referring 
again  to  the  fact  that,  when  the  Legislature 
would  give  to  the  different  state  departments 
allowance  for  postage.  It  has  done  so  eo  nom- 
ine, we  cannot  say  that  It  was  Intended,  by 
the  use  of  the  word  "stationery"  In  the 
statute  xmder  consideration,  postage  stamps 
should  be  included. 

After  due  consideration,  we  are  of  the  opin- 
ion that  the  order  appealed  from  should  be 
affirmed 

McCLELLAN,  0.  J.,  and  TYSON  and 
ANDERSON,  JJ.,   concur. 


DUDLEY  V.  FITZPATRICK. 
(Supreme  Court  of  Alabama.    Jan.  18,  1905.> 
1.  Statutes— Loc^    Laws — Noticb    or    In- 

TENTION  TO  APPLY  FOR  ENACTMKNT. 

Act  Sept.  28,  1903  (Acts  1903,  p.  369),  pro- 
viding for  the  removal  of  causes  from  the  city 
court  of  Bessemer,  Jefferson  county,  to  other 
courts  in  the  county,  is  a  local  law,  within 
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Const  I  106,  requiring  the  pablication  of  notice 

of  Intention  to  apply  for  the  enactment  of  local 

laws. 

2.  Sake— SiaNATURB. 

The  published  notice  of  intention  to  apply 
for  the  enactment  of  a  local  law,  required  by 
Const.  {  lOfl,  need  not  be  signed. 
8.  Sahx— PxooF— Bntbt  in  Joubrai.. 

Under  Const,  f  106,  requiring  proof  by  affi- 
davit of  publication  of  notice  of  intention  to 
apply  for  the  enactment  of  a  local  law  to  be 
spread  on  the  journal  of  each  house,  it  is  imma- 
terial that  the  jurat  to  the  affidavit  does  not 
appear  in  the  printed  copy  of  the  journal,  where 
it  la  shown  in  the  origiiwl  jonmal  kept  by  the 
liooae. 
4.  SAiflc. 

Under  said  section,  the  required  proof  ia 
properly  "spread"  on  the  journal,  though  It  is 
not  tranacribed,  bat  ia  pasted  on  the  pages  of 
the  original  journal. 

[Bd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Sututes,  |  6.] 

8.  Sams— StTFFiciKNCT  of  Notick. 

The  published  notice  of  intention  to  apply 
for  the  enactment  of  an  act  providing  for  the 
removal  of  causes  from  the  city  court  of  Besse- 
mer to  other  courts  in  Jefferson  county  is  not 
insufficient  because  it  fails  to  refer  to  the  details 
of  procedure  for  such  removal,  which  were  in- 
cluded in  the  act  passed  (Acte  1903,  p.  369). 
6w  Saite. 

That  the  published  notice  of  intention  to 
apply  for  the  enactment  of  an  act  providing  for 
the  removal  of  causes  from  the  <nty  court  of 
Bessemer  to  other  courts  in  Jefferson  county 
does  not  name  the  particular  courts  mentioned 
in  the  act  (Acts  1903,  p.  369)  to  which  the 
cauaes  may  be  removed,  does  not  affect  Ita  valid- 
ity. 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
ty;  A.  A.  Ooleman,  Judge. 

Application  by  M.  H.  Fitzpatrlck  for  writ 
of  mandamus  to  E.  A.  Dudley.  A  peremp- 
tory vrrlt  was  leaned,  and  respondent  ap- 
peals.   Affirmed. 

Plnkney  Scott  and  W.  K.  Smith,  for  ap- 
pellant Cabanlss  &  Weakley  and  S.  S. 
Pains,  for  appellee. 

DOWDELIi,  J.  This  la  a  proceeding  by 
mandamus  to  comi)el  the  removal  of  a  civil 
cause  i)ending  in  the  city  court  of  Bessemer, 
Jefferson  county,  to  the  circuit  court  of  said 
county.  The  petition  is  filed  under  the  act 
approved  September  26,  1903  (Acts  1903,  p. 
369).  Tbe  petition  was  demurred  to,  and, 
tbe  demurrer  being  ovamled  by  the  court, 
answer  was  filed,  and  upon  tbe  hearing  of 
tbe  petition  and  answer  a  peremptory  writ 
of  mandamus  was  awarded.  Tbe  validity 
of  tbe  act  on  wbleb  tbe  petition  for  a  man- 
damns  Is  based  is  brongbt  Into  question, 
both  by  tbe  demurrer  and  answer,  and  tbe 
grounds  stated  are  tbe  same  In  both. 

Tbe  main  proposition,  and  that  which  is 
most  strenuously  insisted  on  In  argument. 
Is  whether  there  was  a  compliance  with  the 
requirements  of  section  106  of  tbe  Consti- 
tution as  to  notice  and  proof  of  notice  in 
tbe  enactment  of  the  statute.  Section  106 
of  tbe  Constitution  reads  as  follows:  "No 
special,  private  or  local  law  shall  be  passed 
on  any  subject  not  enumerated  In  section 
88  SO.— 26 


104  of  this  Constitution,  except  in  reference 
to  fixing  tbe  time  of  holding  courts,  unless 
notice  of  tbe  Intention  to  apply  therefor 
shall  have  been  published,  without  coat  to 
tbe  state,  in  tbe  county  or  counties  where 
tbe  matter  or  thing  to  be  affected  may  be 
situated,  which  notice  shall  state  the  sub- 
stance of  the  proposed  law  and  be  publish- 
ed at  least  once  a  week  for  four  consecutive 
weeks  in  some  newspaper  published  In  such 
county  or  counties,  or  if  there  is  no  news- 
paper published  therein,  then  by  posting  tbe 
said  notice  for  four  consecutive  weeks  at 
five  different  places  in  the  county  or  coun- 
ties prior  to  the  Introdnction  of  the  bill; 
and  proof  by  affidavit  that  such  notice  has 
been  given  shall  be  exhibited  to  each  house 
of  tbe  Lieglslatnre,  and  such  proof  spread 
upon  the  Journal.  The  court  shall  pro- 
nounce void  every  special,  private  or  local 
law  wbl<A  tbe  Journals  do  not  affirmatively 
show  was  passed  In  accordance  with  the 
provisions  of  this  section."  That  tbe  act 
in  question  comes  within  the  class  of  legis- 
lation denominated  "local  law,"  under  tbe 
Constitution,  cannot  be  doubted  under  tbe 
decision  of  Wallace  v.  Board  of  Revenue  of 
Jefferson  County  et  al.  (Ala.)  87  South.  821. 
Conceding,  then,  that  the  act  is  a  local  law, 
it  is  insisted  In  tbe  first  place  that  tbe  pub- 
lished notice  given  was  insufficient,  in  that 
It  failed  to  state  the  substance  of  the  pro- 
posed law;  and  this  is  tbe  principal  ques- 
tion in  tbe  case. 

Before  proceeding  with  tbe  dlscnssion  of 
this  proposition,  other  contentions  of  appel- 
lant in  respect  to  what  tbe  Journals  of  tbe 
two  bouses  show  as  to  proof  of  notice  may 
be  disposed  of  by  a  statement  of  what  is 
shown  by  tbe  Journals.  The  bill  In  ques- 
tion was  Senate  Bill  No.  332,  and  was  In- 
troduced In  tbe  Senate  September  1,  1903, 
under  the  bead  of  "Introduction  of  Bills," 
Senate  Journal,  p.  715;  and  tbe  following 
appears  on  page  735 : 

"By  Mr.  Morrow,  with  notice  and  proof 
of  publication,  as  follows: 

•"Tbe  State  of  Alabama,  Jefferson  Coun- 
ty— ^Personally  appeared  before  me,  the  un- 
dersigned authority,  A.  O.  Jenkins,  who,  be- 
ing by  me  duly  sworn,  deposes  and  says, 
on  oath,  that  be  is  tbe  manager  of  tbe  cir- 
culating department  of  the  Birmingham 
Ledger;  that  the  Birmingham  Ledger  is  a 
newspaper  published  in  the  city  of  Birm- 
ingham, Jefferson  county,  Alabama ;  and 
affiant  further  says  on  oath  that  the  follow- 
ing printed  notice  pasted  to  this  affidavit 
was  published  once  a  week  for  four  con- 
secutive weeks  In  said  Birmingham  Ledger. 
"•[Signed]  A.  C.  Jenkins, 

"Manager  Circulation. 

"'Subscribed  and  sworn  to  before  me, 
this  the  31st  day  of  August,  1903. 

"  'Frank  W.  Smith,  Notary  Public. 

"'Notice. — ^Pursuant  to  constitutional  re- 
quirement, notice  is  hereby  g^iven  that  a 
bill  will  be  introduced  at  the  present  sea- 
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sloD  of  the  Legldatnre  of  Alabama,  for  the 
purpose  of  allowing  the  removal  of  all  civU 
suits  pending  In  the  city  court  of  Bessemer, 
at  the  option  of  either  party,  and  of  allow- 
ing the  r«noval  of  all  dvll  suits  hereafter 
brought  in  the  city  court  of  Bessemer,  at 
the  option  of  the  defendant  or  defendants, 
to  other  courts  of  competent  Jurisdiction 
In  Jefferson  County.* 

"S.  B.  332.— Authorizing  the  transfer  of 
any  ciyll  cause  pending  in  the  city  court 
of  Bessemer,  In  the  county  of  Jefferson,  In 
the  state  of  Alabama,  to  the  circuit  court 
of  Jefferson  county.  In  said  state,  or  to  any 
other  court  of  competent  Jurisdiction  sitting 
In  the  city  of  Birmingham." 

It  will  be  observed  that  the  notice  given 
Is  not  signed  by  any  person;  but  this  ia 
not  required  by  section  106  of  the  Consti- 
tution, and  is,  therefore,  not  essential  to 
the  sufficiency  of  the  notice.  The  point  is 
made  that  In  the  printed  copy  of  the  House 
Journal  there  is  no  Jurat  to  the  affidavit  In 
making  the  proof  of  notice.  This  objec- 
tion, If  Important,  is  fully  met  by  the  fact 
that  the  Jurat  Is  shown  In  the  original 
Journal  kept  by  the  House.  Another  ob- 
jection to  the  notice  and  proof  of  notice  is 
that  the  same  Is  not  transcribed  in  the  origi- 
nal Journal,  but,  instead  thereof,  the  same  is 
pasted  upon  the  pages  of  the  Journal.  The 
provision  of  the  Constitution  is  that  such 
notice,  and  proof  thereof,  shall  be  spread 
upon  the  Journals.  While  ordinarily  the 
language  employed  might  be  Interpreted  to 
mean  to  be  transcribed  upon  or  written  up- 
on, yet  it  is  susceptible  of  a  more  extend- 
ed definition  or  meaning,  and  In  order  to 
uphold  the  constitutionality  of  the  act,  there 
being  no  express  prohibition,  nor  one  result- 
ing from  necessary  implication  against  the 
doing  of  the  thing  as  it  was  done,  that  con- 
struction will  be  adopted,  if  reasonable,  that 
will  save  the  statute.  The  pasting  of  the 
written  or  printed  copy  of  the  notice  and 
affidavit  of  notice  upon  the  page  of  the 
Journal  was.  In  a  sense,  spreading  the  same 
upon  the  Journal,  and  the  doing  of  the  thing 
in  the  way  In  which  It  was  done  indicates 
a  legislative  construction'  of  that  provision 
in  the  Constitution,  and  under  all  the  cir- 
cumstances this  legislative  construction  is 
entitled  to  some  consideration. 

Recurring  to  the  question  as  to  whether 
the  notice  contained  the  substance  of  the 
proposed  law.  It  Is  urged  In  argument  by 
counsel  for  appellant  that  the  act  as  passed 
is  made  up  of  seven  sections,  in  which  it 
set  out  the  duties  of  the  Judges  and  clerks 
with  reference  to  the  transferring  of  causes, 
and  that  none  of  their  duties  are  mentioned 
In  the  notice;  citing  in  support  of  the  con- 
tention Wallace  v.  Board  of  Revenue  (Ala.) 
37  South.  321.  The  substance  of  the  pro- 
ixtsed  law,  as  stated  In  the  notice,  Is  the 
removal  of  civil  suits  pending  in  the  city 
court  of  Bessemer  at  the  option  of  either 
party,  and  the  removal  of  civil  suits  there- 
after brought  in  the  city  court  of  Bessemer 


at  the  option  of  defendant  or  defendants, 
from  said  city  court  of  Bessemw  to  other 
courts  of  competent  Jurisdiction  In  Jeffer- 
son connty.  The  duties  imposed  upon  the 
Judges  by  the  act  In  the  making  of  ap- 
propriate orders,  and  upon  the  clerks  In  for- 
warding the  original  papers  and  copies  of 
minute  entries  and  in  docketing  the  cases, 
etc.,  constitute  no  part  of  the  substance  of 
the  law,  but  sfs  mere  matter  of  detail,  prop- 
er In  themselves  In  directing  the  parties 
In  the  removal  of  the  cases,  but  without 
which  the  act  would  nevertheless  be  com- 
plete as  to  giving  the  absolute  right  of  re- 
moval of  the  causes  mentioned,  and  to  ef- 
fectuate which  it  would  have  been  wltbin 
the  power  of  the  courts  to  adopt  rales. 
There  Is  nottilng  in  the  case  of  Wallace  ▼. 
Board  of  Revenue,  supra,  from  which  It 
is  to  be  Inferred  that  the  notice  provided 
for  In  section  106  of  the  Constitution  should 
embrace  such  matters  of  detail  of  the  pro- 
posed law. 

The  mention  in  particular  in  the  act  of 
the  criminal  court  of  Jefferson  and  the  city 
court  of  Birmingham  Is  of  no  consequence. 
These  courts  are  necessarily  embraced  Id 
the  notice,  "ta  other  courts  of  competent 
Jurisdiction  In  Jefferson  county."  The  city 
court  of  Bessemer  is  a  court  of  like  Juris- 
diction, both  equity  and  common  law,  to 
the  d^  court  of  Birmingham,  and  of  like 
Jurisdiction  to  the  circuit  court  in  common- 
law  civil  cases.  There  can,  therefore,  be 
nothing  in  the  suggestion  that  the  notice 
did  not  specify  by  name  these  particular 
courts  mentioned  in  the  act 

We  are  of  opinion,  and  It  is  onr  conclu- 
sion, that  there  Is  nothing  in  the  act  that 
Is  of  substance  which  is  not  contained  In 
the  notice.  The  demurrer  to  the  petition 
was  properly  overruled,  and  the  Judgment 
appealed  from  will  be  affirmed. 

Affirmed. 

McGIiELLAN,  O.  J.,  and  HARATiRON 
and  DENSON,  JJ.,  concur. 


WESTERN  UNION  TELEGRAPH  CO.  ▼. 
HALEY. 

(Supreme  Conit  of  Alabama.    June  7,  1006.) 

1.  Appeal  —  Rkvibw—Discbetior  or  Tbiai. 

COUBT. 

The  OTermling  of  a  motion  to  strike  certain 
allegations  from  the  complaint  was  within  the 
discretion  of  the  trial  court,  and  not  reviaable. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  SS  3833,  4112, 
4113.] 

2.  Saub— Pbesbrtatior  of  Obounds  fos  Re- 
view—Rkquestied  Instbuctionb. 

In  an  action  for  failure  to  transmit  and 
deliver  a  telegram,  a  requested  instruction  not 
to  give  the  plaintiff  any  greater  damages  than 
the  sum  paid  for  the  transmission  and  delivery 
of  the  telegram  properly  raUed  the  question 
whether  he  was  entitled  to  recover  damages  for 
mental  Buffering. 
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3.  Tklkgbaphb— Faixttbi  to  DKLIVIB  MK8- 
SAo»— Damages— Mentai.  Suvfebiko. 

A  brother  may  recover  damases  tor  mental 
suffering-  caused  by  failure  to  deliver  his  tele- 
gram sammoning  the  family  physician  to  the 
sick  bed  of  hia  sister,  by  reason  of  which  failure 
the  physician  did  not  attend  her. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Telegraphs  and  Telephones,  H  68, 
70.] 

4.  SaHS— iKBTBUOnONB. 

In  an  action  for  failare  to  deliver  a  tele- 
gram summoning  a  family  physician  to  the  sick 
bed  of  plaintitTs  sister,  an  instruction  to  retam 
a  verdict  for  plaintiff  for  the  actual  damages 
sustained  by  reason  of  the  failure  to  deliver  the 
telegram  was  improper,  where  the  evidence 
would  have  justified  the  jury  in  finding  that  the 
physician  could  not  have  reached  the  plaintiff's 
sister  before  her  death,  even  if  the  telegram  had 
been  promptly  delivered. 

5.  Sake. 

Where  a  telegram  was  never  delivered,  the 
sender  was  entitled  to  recover  at  least  nominal 
damages  for  the  breach  of  contract. 

[Eld.  Note. — For  cases  in  point,  see  vol.  4S, 
Cent  Dig.  Telegraphs  and  Telephones,  {{  66, 
72.] 

6.  Sake. 

There  could  be  no  recovery  for  mental 
suffering  caused  by  failure  to  deliver  a  telegram 
summoning  a  physician  to  attend  the  sender's 
sister,  where  the  physician  could  not  have 
reached  her,  even  if  the  telegram  had  been 
promptly  delivered. 

Appeal  from  Clrcnlt  Court,  Clebtirne  Coun- 
ty;  John  Pelham,  Judge. 

"To  be  officially  reported." 

Action  by  Will  Haley  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

This  action  was  brought  to  recover  dam- 
ages for  the  failure  to  transmit  and  deliver 
a  telegram,  delivered  by  plaintiff  and  accept- 
ed by  the  defendant  for  transmission  and 
delivery  to  the  addressee.  The  message  was 
addressed  to  the  family  physician  of  the 
plaintiff,  and  notified  him  of  the  dangerous 
Illness  of  the  sister  of  the  plaintiff,  and  re- 
quested the  physician  to  come  to  see  her  at 
once.  This  messagre  was  given  the  defend- 
ant tor  transmission  between  5  and  half- 
past  6  o'clock  on  the  afternoon  of  January 
24,  1903.  The  sister  of  the  plaintiff  died 
between  9  and  10  o'clo<^  of  the  same  even- 
ing. The  message  was  never  delivered  to 
the  physldan,  and  the  evidence  showed  that 
the  plaintiff  paid  to  the  defendant  Its  regu- 
lar charges  therefor,  and  also  made  neces-' 
sary  arrangements  to  meet  any  qpedal 
charges  that  might  be  necessary  to  an  ex- 
peditious delivery  of  the  message.  On  the 
trial  the  defendant  urged  that,  even  If  the 
message  had  been  delivered  to  the  physician 
with  the  utmost  dispatch,  he  could  not  have 
reached  the  bedside  of  plaintiff's  sister  be- 
fore her  death.  On  this  point  there  was 
a  conflict  in  the  testimony  of  the  various 
witnesses.  It  Is  not  deemed  necessary  to 
set  out  the  testimony  further,  as  the  opinion 
Is  ylrtnally  self -explaining. 


On  the  written  request  of  the  plaintiff,  the 
court  gave  to  the  jury  a  diarge,  No.  1,  which 
was  as  foUows:  "The  court  charges  the 
Jury  that,  If  you  believe  the  evidence,  you 
should  return  a  verdict  for  the  plaintiff  tor 
the  actual  damages  sustained  by  reason  of 
the  failure  to  transmit  and  deliver  the  tele- 
gram." The  court  refused  to  give  the  fol- 
lowing written  charges  requested  by  the  de- 
fendant: "(1)  If  the  jury  believe,  from 
the  evidence,  that  Dr.  Harris  could  not  have 
reached  the  bedside  of  plaintiff's  sister  be- 
fore her  death,  even  though  the  said  message 
bad  been  delivered  to  him  promptly  after 
It  was  filed  at  Heflln  for  transmission  and 
delivery,  they  must  render  their  verdict  In 
favor  of  the  defevdant  (2)  I  charge  you 
that  you  are  not  authorized  under  the  evi- 
dence in  this  case  to  assess  a  greater  sum  as 
damages  in  favor  of  the  plaintiff  than  the 
sum  paid  by  him  for  the  transmission  and 
delivery  of  the  message.  (8)  I  charge  you 
that  the  burden  rests  upon  the  plaintiff  in 
this  case  to  prove  to  your  reasonable  satis- 
faction that  Dr.  Harris  could  have'  been 
present  at  the  sick  bed  of  plalntiflrs  sister ' 
before  her  death ;  and  unless  you  are  reason- 
ably satisfied,  from  the  evidence,  that  he 
could  have  gotten  there  before  her  death 
after  the  message  was  sent,  you  must  render 
yotir  verdict  in  favor  of  the  defendant." 
The  defendant  also  requested,  in  writing, 
that  the  court  give  several  other  charges, 
which  were  all  written  upon  one  piece  of 
paper;  and,  as  noted  In  the  opinion,  the 
court  refused  charges  as  a  whole,  writing  at 
the  bottom  of  such  page  the  word  "Refused." 

Campbell  &  Walker,  for  appellant  Mc- 
Carty  &  Merrill,  for  appellee. 

TYSON,  J.  Written  charge  Na  2,  request- 
ed by  defendant,  which  was  refused,  proper- 
ly raised  the  question  of  the  right  of  the 
plaintiff  to  recover  for  mental  suffering  on 
account  of  the  failure  of  the  addressee 'of 
the  message,  who  was  a  physician,  to  reach 
plaintUTs  sister  in  time  to  administer  to 
her  condition  before  her  death.  This  ques- 
tion was  also  sought  to  be  raised  by  motion 
to  sti-lke  from  the  several  counts  of  the 
complaint  certain  allegations,  which  was 
overruled.  If  these  damages  are  not  re- 
coverable as  matter  of  law,  then  the  allega- 
tions of  the  complaint  sought  to  be  stricken 
are  Inmiaterial,  and  therefore  surplusage, 
and  taking  issue  upon  the  complaint  and 
proof  of  these  allegations  would  not  entitle 
plaintiff  to  recover.  The  overruling  of  the 
motion  was  a  matter  within  the  discretion 
of  the  trial  court,  and  not  revisable.  Marx 
V.  Miller,  1S4  Ala.  347,  82  South.  765. 

The  charge,  however,  as  we  have  said, 
properly  raised  the  question  and  brings  for  re- 
view the  correctness  of  the  ruling  of  the  court 
as  to  whether  such  damages,  as  matter  of 
law  on  the  facts  averred,  are  a  proximate 
result  of  the  breach  ot  the  contract  to  trans- 
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mlt  and  deliver  the  message.  On  this  phase 
of  the  case  the  appellant's  contention  seems 
to  be  that  the  relation  of  brother  and  sister 
are  not  sufficiently  clo&e,  so  as  to  make  such 
dajnages  proximate,  bnt  that  they  are  specu- 
lative and  remote.  In  Henderson's  Case, 
89  Ala.  510,  7  South.  419,  18  Am.  St  Rep. 
148  the  message  was  sent  by  the  husband  to 
a  physician,  and  It  was  held  that  his  mental 
anxiety  or  distress  caused  by  the  nondelivery 
through  the  negligence  of  the  defendant 
were  recoverable  damages.  In  the  more  re- 
cent case  of  W.  IT.  Tel.  Ga  v.  Ayers,  131  Ala. 
391,  31  South.  78,  90  Am.  St  Rep.  92,  the 
relation  of  brother  and  sister  was  classed 
with  that  of  husband  and  wife  and  parent 
and  child,  and,  we  thinly  properly  so.  It  a 
husband  or  father  Is  permitted  to  recover 
for  mental  distress  on  account  of  a  breach 
of  the  contract  there  is  no  good  reason 
for  denying  to  a  brother  a  right  of  recovery 
for  a  like  breach.  If  the  damages  are  proxi- 
mate In  the  one  case,  they  are  In  the  other. 
Such  damages  are  held  to  be  proximate  on 
account  of  the  relation  of  the  parties  and 
the  natural  affection  presumed  to  exist  be- 
tween them.  The  same  aifectionate  relation 
is  presumed  to  exist  between  brother  and 
slater  as  between  husband  and  wife  or  par- 
ent and  child,  differing.  It  may  be,  in  de- 
gree. 

The  charge  was  properly  refused,  unless 
it  can  be  affirmed  as  matter  of  law  on  the 
testimony  adduced  that  Dr.  Harris,  the  ad- 
dressee of  the  message,  could  not  have  reach- 
ed the  bedside  of  the  plaintltTs  sister  before 
her  death,  had  it  been  promptly  transmitted 
and  delivered.  And  the  solution  of  this 
question  also  determines  the  correctness  of 
the  giving  of  the  first  written  charge  at  the 
request  of  plaintifT.  We  feel  no  hesitancy 
in  saying  that  under  .the  evidence  whether 
Dr.  Harris  could  or  could  not  have  reached 
plaintiflTs  sister's  bedside  before  her  death, 
h^d  the  message  been  promptly  transmitted 
and  delivered,  was  a  question  for  the  Jury. 
If  he  could,  and  it  was  open  to  the  Jury  to 
so  find,  then  the  damages  for  mental  suffer- 
ing were  recoverable,  and  the  charge  above 
referred  to,  requested  by  defendant  was 
properly  refused.  On  the  other  hand,  it 
was  open  to  the  Jury  to  find  that  be  could 
not  have  done  so.  This  being  true,  the  giv- 
ing of  charge  No.  1  requested  by  plaintiff 
was  error.  By  that  charge  the  Jury  were 
instructed,  if  they  believed  the  evidence, 
they  should  return  a  verdict  for  plaintiff 
for  the  actual  damages  sustained  by  reason 
of  the  failure  to  transmit  and  deliver  the 
telegram.  That  damages  for  mental  suffer- 
ing are  actual,  and  were  therefore  included 
In  the  Instruction,  can  scarcely  be  doubted. 
Indeed,  it  Is  because  they  are  actual  thut 
they  are  recoverable.  They  are  compensa- 
tory for  the  injury  resulting  from  a  breach 
of  the  contract  or  duty  as  the  case  may  be. 
W.  U.  Tel.  Co.  V.  Adair,  116  Ala.  441,  22 
South.  73;   A.  G.  S.  B.  B.  Co.  t.  Davis,  119 


Ala.  672,  24  South.  862;  8  Sutherland  on 
Damages,  I  912.  The  charge  clearly  Invaded 
the  province  of  the  Jury. 

The  evidence  undlsputedly  showed  that 
the  message  was  never  delivered  at  all. 
This  entitled  the  plaintiff  to  recover  at  least 
nominal  damages  for  a  breach  of  the  con- 
tract Charges  1  and  8,  requested  by  de- 
fendant were  therefore  properly  refused. 
Had  these  charges  on  the  facts  hypothesized 
in  them  excluded  plaintiff's  right  to  recover 
damages  for  mental  suffering,  instead  of 
directing  a  verdict  for  defendant  they 
wonld  have  asserted  a  correct  proposition  of 
law. 

The  other  written  charges  refused  to  de- 
fendant were  requested,  not  separately,  bat 
as  a  whole.  If  any  one  of  them  was  correct- 
ly refused,  there  was  no  error  In  refusing 
all  of  them.  One  of  these  was  the  general 
affirmative  charge,  which,  of  course,  could 
not  have  been  properly  given. 

Reversed  and  remanded. 

McCLELLAN,  C.  J.,  and  SIMPSON  and 
A2IDEBS0N,  JJ.,  concur. 


WASHINGTON  v.  STATE. 
(Sapreme  Court  of  Alabama.    Jane  7,  190S.) 

1.  FOKQBKT— EVIDKNOB— MATHHAXITT. 

On  a  trial  for  the  forgery  of  an  order  for 
merchandise,  evidence  as  to  whether  the  mer- 
chant on  whom  the  forgfed  order  was  drawn  had 
honored  orders  from  others  than  the  person 
whose  name  was  alleged  to  have  been  forged  to 
an  order,  and  as  to  whether  before  defendant's 
arrest  the  merchant  had  asked  defendant  about 
an  order  brought  by  a  child,  and  aa  to  whether, 
at  a  time  orders  came  in  more  rapidly  than  be- 
fore, a  person  bad  come  with  two  orders  signed 
by  others  for  the  purpose  of  having  them  caahed, 
was  properly  excluded  as  irrelevant. 

2.  Cbucinai,  Law— Evidxnox  or  Hardwxit- 

ISO — .\DMISSimUTT. 

Where,  on  a  trial  for  the  forgery  of  the 
rignature  of  a  firm  to  an  order  for  goods,  one  of 
the  partners  was  absent  from  the  state,  it  was 
competent  to  permit  a  copartner,  who  knew  the 
handwriting  of  the  abecait  partner,  to  testify 
that  the  signature  to  the  order  was  not  in  th« 
handwriting  of  the  absent  partner. 

[Ed.  Note. — For  cases  in  point  see  ▼el-  l*t 
Cent  Dig.  Criminal  Law,  {  881.] 

8.  Saub— CovpAKisoN  or  HANDwamna. 

On  a  trial  for  forgery,  it  is  error  to  admit 
in  evidence,  for  the  purpose  of  comparison  only, 
a  writing  written  by  accused,  and  to  permit  an 
expert  to  compare  it  with  the  disputed  writing, 
to  enable  him  to  testify  that  the  two  writings 
were  written  by  the  same  hand. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {i  892,  1080.] 

Appeal  from  Criminal  Court,  Jefferson 
County;  Samuel  H.  Weaver,  Judge. 

Ftank  Washington  was  convicted  of  the 
forgery  of  an  order  for  merchandise,  and  be 
appeals.    Beversed. 

Defendant  was  tried  for  the  forgery  of  the 
name  of  the  Hunter  Brick  Company,  a  part- 
nership composed  of  John  W.  Hunter,  Wll- 
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11am  H.  Herrltt,  and  Jamee  H.  Honter,  to 
an  orda  for  certain  mercbandlse.  The  de- 
fendant first  pleaded  former  Jeopardy,  set- 
ting up  In  bis  plea  a  former  indictment,  wblcb 
differed  from  tbe  present  one  in  that  there- 
in the  Hunter  Brick  Company  was  alleged 
to  be  a  partnership  composed  of  J.  W.  Hunter 
ond  W.  H.  Merritt  only.  Tbe  plea  further 
set  up  an  order  of  court  reciting  that  as 
the  variance  appeared  on  the  trial,  and 
tbe  defendant  "refusing  to  allow  the  indict- 
ment, the  prosecution  is  dismissed  before  the 
Jury  retires,  and  the  defendant  is  ordered 
held  to  await  another  indictment"  This  plea 
was  stricken  from  the  flies,  and  the  defendant 
tried  upon  tbe  plea  of  not  guilty.  One  W. 
H.  Graham  testifled  that  he  conducted  a  store 
in  East  Birmingham,  and  bad  the  defendant 
employed  as  a  porter  in  tbe  store;  that  be 
bad  an  arrangement  with  the  Hunter  Brick 
Company  by  which  he  filled  orders  given  on 
him  by  them ;  that  one  order  to  give  one  Rob- 
ert Hardle  %&  In  merchandise  was  refused  by 
tbe  bride  company  on  the  ground  that  it  was 
a  forgery.  This  witness  said  that,  suspecting 
defendant,  he  tried  to  get  a  specimen  of  his 
handwriting,  and  for  that  purpose  asked 
him  to  make  a  list  of  certain  goods;  that 
he  did  not  see  the  defendant  do  the  writing, 
but  when  be  returned  with  it  witness  asked 
to  see  the  writing,  and  defendant  said,  "You 
cannot  read  my  writing."  On  cross-examina- 
tion, this  witness  was  asked  tbe  following 
questions:  "(1)  State  whether  or  not  you 
took  and  honored  orders  of  like  kind  from 
other  companies  or  parties  In  that  communi- 
ty. (2)  Is  it  not  a  fact  that  at  one  time,  be- 
fore tbe  arrest  of  the  defendant,  a  little  child 
brought  an  order  to  you,  and  you  could  not 
read  It  or  understand  it,  and  yon  called  the 
defendant  and  asked  him  about  tbe  order? 
(3)  Is  it  not  a  fact  that  at  the  time  the  or- 
ders were  coming  in  more  rapidly  than  before 
that  a  party  came  in  with  two  orders  from 
other  parties  to  have  cashed,  and  In  one  of  tbe 
orders  the  amount  was  left  blank  7"  The  court 
sustained  objections  to  each  of  said  guestlona' 
John  W.  Hunter  testifled,  against  objection 
of  tbe  defendant,  that  be  knew  the  hand- 
writing of  J.  H.  Hunter,  and  that  tbe  order 
alleged  to  have  been  forged  was  not  in  the 
handwriting  of  said  J.  H.  Hunter,  who  was 
then  absent  from  the  state.  It  was  shown 
that  tbe  order  in  question  was  presented  by 
the  defendant  A  witness,  who  qualified 
as  an  expert  on  handwriting,  was  allowed 
to  examine  tbe  order  in  question,  and  the 
list  of  goods  alleged  to  have  been  made  by 
tbe  defendant,  and  testifled  tlut  they  were 
written  by  the  same  person. 

Hassey  Wilson,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  Tbe  matter  of  former  Jeop- 
ardy is  not  properly  presented  for  considera- 
tion; but,  as  tbe  case  will  have  to  be  tried 
again,  we  call  attention  to  tbe  fact  that  the 
ninute  entry  of  tbe  court  wblcb  is  set  out 


in  the'  plea  of  former  Jeopardy  (which  was 
stricken  out)  does  not  show  that  the  defend- 
ant refused  to  allow  the  Indictment  "to  be 
amended."  If  the  record  here  Is  a  correct 
transcript  of  tbe  original  record,  the  order 
of  the  court  was  not  in  accordance  with  the 
statute. 

There  was  no  error  in  sustaining  tbe  objec- 
tions to  questions  1,  2,  and  3  by  defendant, 
as  tbe  matters  inquired  of  were  entirely  ir- 
relevant to  the  issues  involved  in  this  case. 

There  was  no  merit  in  the  objection  to  the 
testimony  of  W.  H.  Merritt  and  John  W.  Hun- 
ter as  to  whether  the  signature  to  tbe  paper 
was  in  tbe  handwriting  of  the  absent  partner, 
James  H.  Hunter.  The  testimony  of  the 
writer  himself  is  not  of  higher  grade  than 
that  of  one  who  knows  his  signature,  and  In 
this  case  he  was  proven  to  be  out  of  tbe  state. 
McOaskle  v.  Amarlne,  12  Ala.  17;  16  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  p.  254;  Karr  v. 
State,  106  Ala.  1,  7,  17  South.  328. 

The  court  erred  in  admitting,  over  the  ob- 
jection of  defendant,  the  Inventory  which 
was  supposed  to  have  been  written  by  tbe 
defendant  for  tbe  purpose  of  comparison, 
and  in  permitting  tbe  witness  to  compare 
said  paper  with  the  forged  instrument,  for 
the  purpose  of  testifying  as  to  the  similarity 
of  the  writing  on  that  paper  with  the  writing 
and  signature  of  the  forged  instrument  Tbe 
rule  of  law  is  that  it  Is  not  allowable  for 
either  witnesses  or  Juries  to  compare  tbe 
handwriting  of  papers,  not  in  evidence  for 
other  purposes,  with  the  disputed  writing 
or  signature.  EUrksey  v.  Klrksey,  41  Ala. 
626,  636,  640;  Williams  v.  State,  61  Ala.  33, 
38. 

Tbe  Judgment  of  the  court  Is  reversed, 
and  the  cause  -remanded. 

McCLBLLAN,  O.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


(114  La.) 

No.  16,142. 

HEBBRT  V.  WEIL. 

(Supreme  Coort  of  LouiBieina.    April  10,  1906.) 

1.  COHTBAGTB — BulLDINO   CONTBACT. 

This  case  grew  out  of  a  controversy  be- 
tween the  owner  and  the  contractor. 

2.  Saui:— Delat  in  Coiifletino  Building. 

The  contractor,  having  failed  to  deliver  at 
the  appointed  time  the  houses  he  was  employed 
to  construct,  is  liable  for  his  default 

[Ed.  Note. — For  cases  in  point  see  vol.  11, 
Cent  Dig.  Contracts,  SI  1388,  1393.] 
8.  Same— Liquidated  Daicages. 

His  contract  contained  the  stipulation  that 
he  would  pay  $15  for  each  day's  delay. 

4.  Same— ExTEHT  of  Delay. 

There  was  a  delay  of  56  days  after  the 
stipulated  time. 

6.  Delays  Caused  bt  Owner. 

The  owner  caused  some  delay  in  the  con-  , 
stmctlon.    Each  day's  delay  caused  by  him  la 
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deducted  from  the  56  dayn,  and  Judgment  ia 
rendered  for  the  remainder  of  day  a. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Die.  Contracts,  {  137^] 

6.  SUBSTANTIAI.   COUFLIANCJE. 

In  other  respects  the  contract  was  substan- 
tially complied  with. 

7.  Plan  of  Abchiteot  Not  Plain. 

There  was  deficiency  in  the  height  of  one 
of  the  buildings.  The  plan  waa  not  entirely  cor- 
rect. Contractors  cannot  be  held  for  errors  in 
architect's  plan  not  patent  on  the  face  of  the 
plan,  or  for  errors  not  easily  detected.  The  ar- 
chitect's mistalce,  the  architect  having  been  em- 
ployed by  the  owner,  should  not  be  charged  to 
the  contractor.  There  was  claim  for  "sundry 
incompleteness,"  which  is  not  sustained. 

[Bid.  Note. — For  cases  in  point,  see  toL  U, 
Cent.  Dig.  Contracts,  {  1406.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommerrllle,  Judge. 

Action  by  E.  A.  Hebert  against  Leopold 
Well.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Original  opinion  withdrawn  on 
rehearing.    Affirmed. 

Saunders  &  Gurley,  for  appellant  Charles 
Ferdinand  Claiborne,  for  appellee. 

BRBAUX,  C.  J.  Plaintiff  seeks  to  recover 
the  sum  of  |3,300,  with  8  per  cent  interest 
from  Judicial  demand,  last  Installment  claimed 
as  due  under  a  building  contract 

The  plaintiff  is  a  contractor  and  builder. 
The  defendant  Is  the  owner,  for  whom  plain- 
tiff bound  himself  to  build  bouses  on  his  lots 
In  this  city.  The  original  amount  to  be  paid 
for  these  Improvements  was  $18,300,  in  six 
installments.  The  last  Installment  was  to  be 
paid  15  days  after  the  completed  and  accepted 
work. 

The  defendant  declined  to  pay,  and  alleged 
for  reason  In  thus  declining  that  plaintiff  was 
indebted  to  him  for  "demurrage"  for  not 
having  completed  and  delivered  the  houses 
within  the  time  stipulated. 

For  this  "demurrage"  be  claims  a 
credit  of ?1,086  00 

In  the  second  place,  he  charged  that 
plaintiff  had  failed  to  build  one  of 
the  houses  to  the  height  required  by 
the   plan 600  00 

And,  further,  that  there  were  small 
defects  in  the  work  for  wliich  he 
charged. 200  00 

Also  for  bills  and  orders  of  plaintiff 

Said  by  defendant  and  admitted  by 
efendant  at  the  trial 88  46 

Attorney's  fees. 500  00 

$2,818  46 

In  our  decision  heretofore  handed  down  we 
affirmed  the  Judgment  of  the  district  court 
for  $8,300,  with  legal  Interest  from  Judicial 
demand,  subject  to  a  credit  of  $1,068. 

(1)  This  credit  consists  of  a  sum 
which  the  defendant  had  paid,  to 
which  he  was,  of  course,  entitled  as 

a   credit $  971  54 

,  (2)  BilU  admitted  by  plaintiff 97  46 

$1,069  00 


The  defendant  and  appellee  applied  for  a 
rehearing,  which  was  granted,  and  in  conae- 
qnence  the  case  is  before  us  on  rehearing. 

We  take  up  for  decision  the  item  1,  for 
"contract  demurrage,"  $1,036,  an  item  not 
heretofore  allowed,  and  now  in  part  allowed. 

Plaintiff,  In  argniment,  through  counael, 
admitted  that  there  was  a  delay  in  complet- 
ing and  delivering  the  work  beyond  the  time 
fixed  in  the  contract 

The  stipulation  in  the  contract  was  that 
plaintiff  should  complete  and  deliver  the 
houses  on  or  about  the  25th  day  of  September, 
1902.  The  bouses  were  delivered  In  the  No- 
vember following.  It  becomes  necessary  to 
consider  and  Interpret  the  clause  of  the  con- 
tract whereby  plaintiff  bound  himself  to  pay 
the  sum  of  $15  liquidated  damages  for  each 
day's  delay. 

Plaintiff  seeks  to  fasten  the  cause  of  delay 
on  the  defendant  or  hla  agent,  and  in  this  con- 
nection his  further  contention  Is  that  he  owe; 
no  damages,  "for  [hla  contention  is]  an  owner 
who  is  himadf  the  cause  of  delay  cannot  re- 
cover." Rev.  Civ.  Code,  art  2120;  Haugh- 
ery  ▼.  Tbiberge  et  al.,  24  La.  Ann.  442: 
Mahoney  &  Co.  v.  St  Paul's  Church.  47  La. 
Ann.  1064,  17  South.  484;  Ice  Machine  Co.  ▼. 
McDonald  et  al.,  48  La.  Ann.  446,  19  South. 
469. 

Manifestly,  if  it  be  true,  as  alleged  and  as 
some  of  the  testimony  sets  forth,  that  defend- 
ant is  the  one  at  fault  for  the  delay  of  which 
be  complains,  his  plea  must  fall  to  the  ex- 
tent at  least  that  he  (defendant)  is  at  fault. 

This  brings  us  to  the  question:  Was  de- 
fendant at  fault?  We  find  an  answer  readi- 
ly enough  in  the  fact  that  there  was  imquee- 
tionably  delay  caused  by  the  owner,  although 
not  to  the  extent  that  plaintiff  alleges. 

In  this  connection  we  will  first  take  up  for 
decision  the  time  taken  by  defendant  to  pul 
in  wires  for  lighting  his  bouses  by  electricity 
The  defendant  owner  reserved  the  privilege, 
if  he  should  so  desire  while  the  building 
would  be  under  construction,  to  Install  elec- 
tric wires  for  lights,  call  bells,  and  annunci- 
ators; also  to  put  In  hard-wood  mantels. 

We  understand  that  It  devolved  upon  the 
defendant  to  be  in  readiness  to  begin  this 
work  of  lighting;  and,  in  the  second  place, 
it  also  devolved  upon  him  not  to  delay  or  im- 
pede plaintiff  in  his  work  of  constructing 
these  houses. 

Defendant  was  timely  notified  to  put  In  the 
electric  wiring,  and  he.  It  is  true,  began  Im- 
mediately. But  the  preponderance  of  the 
testimony  shows  that  subsequently  in  the 
work  of  electric  wiring  plaintiff  was  delayed. 
The  work  of  putting  in  laths  was  thereby 
stopped.  It  was  stated  in  defense  that  the 
carpenters  might  have  done  other  work  on 
the  building  dmrlng  the  time  that  lathers 
chose  to  stop  work. 

The  neglected  opportunity  to  do  other  work 
is  not  clearly  proven,  although  it  may  be  that, 
if  the  workmen  had  been  anxious  to  work, 
they  would  have  found  something  else  to  do 
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on  these  buildings.  Just  the  work  they  could 
have  done  Is  not  made  evident  by  the  testi- 
mony. The  posltlTe  testimony  is  that  there 
were  delays  caused  by  this  electric  lighting 
work.  There  was  no  counter  testimony  in> 
troduced  to  prove  that  the  workman  of  plain- 
tiff might  in  the  meanwhile  have  taken  up 
other  work.  There  Is  abundance  of  testimony 
that  the  Immediate  work  of  plaintiff's  work- 
men was  stopped,  and  could  not  very  well  be 
resumed  before  the  lathers  had  completed 
their  work.  There  Is,  In  consequence,  no 
ground  for  damages  for  the  eight  days'  de- 
lay caused  by  defendant's  workmen — days 
taken  to  put  in  electric  lighting  wires. 

The  4  days'  delay  laid  at  the  door  of  de- 
fendant for  failure  to  timely  select  the  art 
glass  to  put  In  the  building  Is  also  sustained 
by  sufficient  proof,  and  are  deducted  from  the 
56  days  before  mentioned.  He  (defendant) 
was  called  upon  by  the  glazier,  who  was  sub- 
contractor of  plaintiff,  and  requested  to  make 
needful  selection  in  oriet  that  the  woiianen 
for  plaintiff  might  proceed  with  the  work. 
For  one  reason  or  another  defendant  dilly- 
dallied a  week  before  making  up  his  mind. 
He  is  not  entitled  to  these  4  days  of  Indeci- 
sion or  Indifference  In  selecting  his  art  glass. 

This  brings  us  to  the  consideration  of  one 
day's  delay  while  at  work  putting  up  a  front 
step.  That  asserted  delay  is  not  sustained 
by  the  testimony.  The  witness  Poillon,  called 
by  plaintiff,  said  that  after  he  bad  been  stop- 
ped he  was  not  delayed  in  the  work.  He  took 
up  other  work.  The  following  la  part  of  his 
testimony: 

"Q.  You  were  worUng  on  the  building? 

"A.  Oh!  yes,  sir. 

"Q.  Tea  were  doing  something  else  while  yon 
were  waiting  for  these  steps  to  be  straightened 
out? 

"A.  Yes,  sir;  that's  all." 

As  he  was  at  work  elsewhere  on  the  build- 
ing. It  cannot  well  be  charged  that  the  gener- 
al woA  of  the  building  was  delayed. 

The  plaintiff  asks  for  a  deduction  of  two 
days  in  the  delay,  for  time  lost,  as  he  says, 
in  matter  "of  details  of  arches."  Here, 
again,  the  contractor  is  not  sustained  by  his 
own  testimony,  for  he  testified : 

"Q.  The  lather  could  not  work  on  those  two 
days  and  he  was  working  at  something  else? 
A.  Yes,  air. 

"Q.  How  long  did  it  take  the  lather  to  com- 
plete hia  lathing  after  his  details  of  the  ardies 
were  given? 

"A.  1  don't  remember  how  long  ii  took." 
(Italics  ours.) 

In  addition  to  the  foregoing,  which  calls 
for  nothing  very  certain,  we  have  examined 
other  testimony  on  the  subject,  and  conclud- 
ed that  these  two  days  do  not  make  ap  any 
part  of  an  item  which  should  be  deducted. 

With  reference  to  18  other  days,  for  which 
claim  is  made  on  the  ground  of  delay,  it  ap- 
pears tliat,  owing  to  the  fact  that  some  of 
the  work  did  not  meet  with  the  approval  of 
the  owner,  he  held  back  a  much  needed  in- 
stallment of  amount  due  to  the  contractor. 
One  of  the  subcontractors  would  not  con- 


tinue with  the  work  without  the  needful 
cash,  which  the  contractor  did  not  have  and 
could  not  have  before  collecting  the  install- 
ment to  which  he  was  entitled. 

This  was  for  paving.  Babst  was  the  sub- 
contractor. He  alone  testified.  It  appears 
that  the  paving  work  was  completed  by  blm 
at>out  two  weeks  prior  to  the  time  fixed  to 
deliver  the  houses.  Tills  paving  work  was 
done  Independently  of  the  work  on  the 
bouses.  It  did  not  Interfere  at  all  with  plain- 
tiff's work.  The  men  were  working  on  the 
houses  when  the  pavement  was  finished. 

We  insert  the  testimony  here  bearing  upon 
this  point: 

Babst : 

"Q.  Were  these  houses  completed,  or  were 
men  working  on  them,  when  yon  finished  the 
pavement? 

"A.  Still  at  work  on  them." 

Poillon,  a  carpenter,  witness  for  plaintiff, 
testified  that  the  plumbers — ^not  the  paving 
men — ^were  the  last  on  the  work. 

Poillon : 

"Q.  Yon  were  the  last  men  theret 
"A.  Yes,  air. 

"Q.  There  were  no  painters? 
"A.  Yes,  sir;  there  were  painters. 
"Q.  And  plumbers? 

"A.  Yes,  sir ;  the  plumber  was  there.  In  the 
bathroom  he  was.    I  had  to  do  the  repairing." 

The  proverbially  slow  plumber  was  the 
last  man  on  the  building,  and  defendant  has 
no  ground  to  urge  delay  occasioned  by  the 
paving  workman,  for  he  caused  no  delay. 

This  was  the  only  testimony  to  prove  dam- 
ages on  the  score  last  mentioned. 

Moreover,  on  the  day  fixed  to  deliver  the 
houses,  defendant  called  on  plaintiff  for  de- 
livery. In  plaintitTs  written  reply  to  de- 
fendant's request,  he  enumerated  the  causes 
for  the  delay  and  said  nothing  about  these 
18  days,  and,  in  consequence,  the  delay  of 
18  days  has  very  much  the  appearance  of  an 
afterthought 

%'e  do  not  think  we  should  add  than  to 
the  days,  delay  caused,  as  plaintiff  pleads, 
by  defendant 

We  resume:  Time  for  delivery,  25th  of 
September,  1902.  Date  house  was  delivered, 
20th  November  of  same  year.  Number  of 
days  claimed  by  defendant,  69  times  $15 
each,  equals  |1,035. 

Plaintiff  sets  up  counterclaim  for  delays 
arising,  as  he  pleads,  on  account  of  defend- 
ant's delaying  acts. 

From  the  days  of  delay  we  have  deducted 
47  days,  which  leaves  9  days,  for  which  the 
plaintiff  is  liable,  amounting  to  $135. 

In  argument  at  bar  the  question  arose  as 
to  whether  the  damages  could  be  recovered 
as  liquidated  damages  in  accordance  with 
the  terms  of  the  contract  The  stipulation 
as  to  amount  was  reasonable,  in  view  of  the 
rental  which  might  have  been  collected  on 
each  of  the  houses.  Such  a  stipulation  is 
intmded  for  the  protection  of  all  concerned ; 
the  owner  to  collect  an  amount  corresponding 
with  bis  loss,  and,  on  the  other  band,  the 


Digitized  by  V^jOOQIC 


392 


39  SOUTHERN  EEPORTEE. 


(Fla. 


contractors  are  not  to  be  made  to  pay  an  ez- 
cessiTe  amount  Tbls,  we  take  It,  la  tbe  in- 
tention ot  article  1934.  Rev.  CIt.  Ck)de. 

A  similar  stipulation  was  enforced  in 
Succession  of  Thompson  v.  Allison,  28  La. 
Ann.  735.  It  was  sustained  In  Ward  v.  Build- 
ing Go.,  125  N.  Y.  230,  26  N.  E.  256.  It  is 
"liquidated  damages."  Mills  v.  Paul  (Tex. 
Civ.  App.)  30  8.  W.  65a  We  concur  with 
views  expressed  on  tbe  subject  in  cited  de- 
cisions. 

Tbe  claims  for  insufficient  altitude  of  one 
of  the  houses,  for  sundry  incompleteness, 
and  for  attorney's  fees  are  not  allowed.  We 
will  not  follow  all  the  details  connected  with 
these  claims.  They  have  been  each  discussed 
and  thoroughly  considered,  with  the  result 
that  our  decree  shows. 

We  will,  in  passing,  state — we  say,  in 
passing,  for  we  do  not  deem  it  necessary 
to  dwell  upon  the  subject  at  length — that 
one  of  the  items  claimed  by  defendant  is  for 
a  change  in  the  pitch  of  tbe  roof  of  one  of 
,  the  houses.  The  testimony  shows  that  the 
plan  of  the  house  as  to  this  particular  pitch 
was  misleading.  An  architect's  plan  should 
be  plain  enough  to  be  followed  without  very 
great  difficulty. 

While  the  contractor  Is  expected  to  avoid 
patent  errors  of  the  plan  which  Jump  to 
tbe  eye,  be  is  not  bound  for  errors  which  are 
not  patent  The  error  was  not  plain;  be- 
sides, there  was  no  resulting  damages.  The 
roof  was  not  very  much  difTerent  from  what 
It  would  bare  been,  if  the  error  had  not  been 
in  tbe  plan. 

There  is  some  question  as  to  the  proof  of 
these  items.  A  person  claiming  must  sustain 
his  claim  by  sufficient  proof.  This  has  not 
been  done  to  a  degree  that  would,  as  we 
think.  Justify  us  in  reversing  tbe  Judgment 
as  to  these  claims. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from  be 
amended  by  deducting  from  the  sum  beri^o- 
fore  allowed  plaintiff  on  his  demand  tbe 
further  sum  of  $135;  that  is,  defendant  is 
entitled  to  this  sum  as  an  additional  credit 
Recapitulation:  Amount  allowed  plaintiff, 
13,300,  witb  interest  less  $1,069,  and  now 
$185,  all  equal  to  $1,204. 

As  amended,  it  is  affirmed,  at  appellee's 
costs  (on  appeal). 


FLORIDA  LAND  ROCK  PHOSPHATE  CO. 

V.  ANDERSON. 

(Supreme  Court  of  Florida,  Division  A,  July  8, 

1905.    On  Rehearing,  Oct  17,  1905.) 

1.  Appeai,—Transciiipt— Duties  or  Clerk. 

A  clerk  of  the  circuit  court,  in  making  up  a 
transcript  of  the  record  for  the  Supreme  Court 
should  comply  with  the  requirements  of  the 
special  rules  adopted  by  this  court  for  making 
up  such  transcripts. 

2.  Same— Duty  of  Appellant. 

It  is  the  duty  of  the  party  resorting  to  an 
appellate  court  to  see  that  his  transcript  of  rec- 


ord is  properly  prepared  In  compliance  with  the 
rules  of  court   and  to   make  the  errors  com- 
plained of  clearly  to  appear. 
8.  Fabties— Equitable  Pbockbdikos. 

The  general  rule  in  equity  is  that  all  per- 
sons materially  interested,  eitlier  legally  or 
beneficially  in  the  subject-matter  of  a  suit,  must 
be  made  parties  either  as  complainants  or  de- 
fendants, so  that  a  complete  decree  may  be 
made,  binding  upon  all  parties. 
4.  Saue— Absence  of  Necessabt  Parties. 

The  court  cannot  properly  adjudicate  the 
matters  involved  in  tbe  suit  when  it  appears 
that  necessary  and  indispensable  parties  to  the 
proceeding  are  not  before  the  court 
6.  Appeal— Questions  Reviewable  — Nec- 
essary Parties. 

Although  the  question  of  parties  was  not 
raised  in  the  court  below  either  by  demurrer, 
plea,  or  answer,  and  has  not  been  suggested  in 
this  court  if  it  plainly  appears  from  the  record, 
especially  from  the  bill  and  exhibits,  tliat  there 
is  a  lack  of  necessary  and  indispensable  parties, 
this  court  will  notice  the  fact  on  its  own  motion 
and  reverse  and  remand  the  cause,  with  leave 
to  add  such  parties  and  for  such  other  pro<»ed- 
ings  as  may  be  conformable  to  law. 

6.  QuiETiNO   Title  —  Fraudulent  Cohvbt- 
ances— Parties. 

In  a  proceeding  in  equity  to  remove  a  clond 
from  the  title  and  to  have  a  conveyance  canceled 
Bs  fraudulent  the  parties  executing  such  con- 
veyance against  whom  fraud  is  charged  are 
necessary  and  indispensable  parties  to  such  pro- 
ceeding, especially  so  if  such  conveyance  contain 
the  covenants  of  general  warranty. 

On  Rehearing. 

7.  Afpeax  and  Ebbok— Reheabino. 

In  tbe  Supreme  Court  the  rehearing  of  a 
cause  is  only  authorized  by  a  rule  of  court  and 
is  seldom  allowed. 

8.  Courts— Rules— Effeot. 

The  appellate  court,  equally  with  suitors,  is 
bound  by  Its  rules,  and  they  must  be  construed 
as  statutes  would  be  construed. 

9.  Appeal  and  EaBOB—REHSABiNa  —  Appli- 
cation. 

Upon  an  application  for  a  rehearing  of  a 
cause  decided  by  the  Supreme  Court  it  is  Irr^u- 
lar,  and  an  infraction  of  rule  25  (37  South,  ix), 
adopted  Mardi  2,  1905,  to  accompany  the  peti- 
tion with  a  written  argument  and  the  citation  ot 
authorities,  or  to  file  an  argumentative  petition, 
with  the  citation  of  authorities  therein,  or  to 
assume  any  new  ground  or  position  not  taken 
upon  the  argument,  or  in  the  points  made  npon 
which  the  cause  was  submitted. 

10.  Saue— Abouuentative  Petitioii. 

An  application  for  rehearing  of  a  cause  in 
the  Supreme  Court  that  is  practically  a  Joinder 
of  issue  with  the  court  as  to  the  correctness  of 
its  conclusions  upon  points  in  its  decision  that 
were  expressly  considered  and  passed  upon,  and 
that  reargues  the  cause  in  advance  of  a  permit 
from  the  court  for  such  argument  is  violative 
of  the  rule  governing  applications  for  the  re- 
hearing of  causes. 

11.  Same— Time  foe  Petition. 

An  application  for  rehearing  of  a  cause 
in  the  Supreme  Court,  presented  after  the  ex- 
piration of  30  days  after  the  filing  of  the  judg- 
ment, decree,  or  order  of  the  court,  unless 
further  time  therefor  is  expressly  allowed  by 
the  court,  is  violative  of  the  rule  governing  ap- 
plications for  the  rehearing  of  causes. 

12.  Same— Ibbeoulab  Petition. 

An  application  for  rehearing  of  a  cause  in 
the  Supreme  Court  which  is  violative  of  the 
rule  governing  applications  for  the  rehearing 
of  causes  will  be  denied  by  the  court  without 
further  consideration. 
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13.  Same— Function  of  Rehsaxiho. 

A  petition  for  a  rehearing,  whjch  suggests 
nothing  that  has  not  been  fully  considered  by 
the  court  in  making  its  decision,  will  be  denied ; 
the  proper  function  of  a  petition  for  a  rehearing 
being  to  present  to  the  court  some  point  which 
it  overlooked  or  failed  to  consider,  by  reason 
whereof  its  judgment  is  erroneous. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Coort,  Levy  Connty; 
James  T.  Wills,  Judge. 

Action  by  Herbert  L.  Anderson  againgt  the 
Florida  Land  Rock  Phosphate  Company  and 
others.  From  a  Judgment  for  plaintiff,  the 
defendant  named  alone  appeals.    Reversed. 

The  transcript  in  this  case  consists  of  876 
typewritten  pages.  We  have  tried  to  set 
forth  in  the  following  statement  a  synopsis 
of  the  pleadings,  evidence,  orders,  decrees, 
and  proceedings  generally  which  will  be  suffi- 
ciently full  for  an  Intelligent  understanding 
of  the  opinion.  This  has  been  a  task  of 
some  difficulty,  and  the  statement  la  necev- 
sarily  quite  condensed. 

On  the  23d  day  of  December,  1896,  appellee 
filed  his  original  bilMn  chancery  In  the  circuit 
court  toT  Levy  county  against  appellant,  John 
Cline,  Joseph  T.  Jones,  C.  B.  Magruder,  Cen- 
tral Trust  Company,  a  corporation,  as  trustee, 
Thomas  A  Banning,  C.  O.  Linthicum,  Henry 
H.  Graham  and  George  C.  Stevens  as  copart- 
ners under  the  firm  name  of  Stevens,  Graham 
ft  Co.,  and  H.  H.  Graham,  alleging  therein, 
among  other  things :  That  appellee,  as  trus- 
tee, was  the  owner  and  in  the  actual  posses- 
sion of  certain  lands  in  the  counties  of  Levy 
and  Marlon,  which  are  fully  described  therein, 
appellee's  title  thereto  being  acquired  through 
three  conveyances,  copies  of  which  are  at- 
tached as  exhibits — the  first  being  a  tax  deed 
from  the  Governor  and  Secretary  of  State 
to  aiH>eIIee,  bearing  date  the  Ist  day  of  Au- 
gust, 1S96,  conveying  a  portion  of  the  lands 
and  reciting  that  they  had  been  certified  to 
the  comptroller  for  the  nonpayment  of  taxes 
under  the  provisions  of  chapter  4010,  p.  1, 
Laws  of  1881 ;  the  second  and  third  convey- 
ances being  executed  by  the  respective  sher- 
iffs of  Levy  and  Marlon  counties  to  appellee 
on  the  Ist  day  of  June  and  the  8d  day  of 
November,  1886,  respectively,  which  said 
staerifTs  deeds  are  based  upon  sales  under 
an  execution  issued  on  a  Judgment  recovered 
In  the  circuit  court  for  Marlon  county  by 
Alexander  P.  Price,  as  plaintiff,  against 
George  C.  Stevens  and  H.  H.  Graham,  under 
the  'firm  name  of  Stevens,  Graham  ft  Co.,  as 
defendants,  on  the  6th  day  of  December,  1893, 
tor  the  sum  of  $28,500.  That  the  said  Price, 
on  or  about  the  1st  day  of  June,  1891,  pur- 
chased all  the  lands  in  question  from  the 
then  owners,  and  took  an  obligation  from 
such  owners  to  convey  the  same  to  said  Price 
or  to  any  one  named  by  him.  That  Price 
sold  the  landef  to  the  firm  of  Stevens,  Gra- 
ham &  Co.,  and  from  time  to  time  caused  con- 
veyances thereof  to  be  executed  to  said  firm, 
until,  on  or  about  the  1st  day  of  May,  1893, 
all  of  the  lands  bad  been  conveyed  to  said 


firm;    Price  taking  no  conveyance  to  him- 
self from  any  of  the  owners,  but  for  the  pur- 
pose of  saving  expense  having  all  the  con- 
veyances  made   to   said   firm.     "The   agree- 
ment and  understanding  between  the  parties- 
at  the  time  of  said  conveyance  was  that  the 
said  Price  should  have  and  retain  a  vendor's 
lien  on  the  said  lands  for  the  payment  of 
any  unpaid  balances  of  the  purchase  money  ; 
and  that  the  said  Stevens,  Graham  ft  Co., 
at  a  time  subsequent  to  the  said  conveyance, 
acknowledged  in  writing  that  the  said  Price 
held  a  vendor's  lien  upon  said  lands  for  the 
balance  of   the   unpaid   purchase    money." 
That  the  Judgment  recovered  by  Price  for 
the  sum  of  $23,500  against  Stevens,  Graham 
&   Co.,   which  has  already   been  described, 
"was  recovered,  held,  and  enforced  by  said 
Price  as  a  vendor's  lien  upon  said  lands." 
That  Stevens,  Graham  &  Co.,  "at  the  time 
they  took  title  to  said  lands,  were  engaged 
In  the  business  of  buying  and  selling  phos- 
phate lands  in  the  state  of  Florida,  and,  to 
facilitate  the  sale  of  the  land  held  and  con- 
trolled by  them,  the  said  Graham,  Stevens 
ft  Co.  were  accustomed  to  organize  corpora- 
tions, to  which  lands  sought  to  be  sold  by 
them  were  conveyed,  and  by  the  sale  of  the 
capital  stock  of  said  corporations,  and  sale 
of  the  bonds  secured  by  liens  upon  the  lands, 
the   said    Stevens,    Graham   ft   Co.   realized 
moneys."    That,  in  pursuance  of  Bald  plan, 
said  firm  organized  the  corporation  known 
as  the  Florida  Land  Rock  Phosphate  Com- 
pany," and  conv^ed  said  lands  to  said  cor- 
poration, which  conveyance  was  of  a  prior  date, 
though  the  same  is  not  set  forth,  to  the  date 
of  the  "entry  of  the  Judgment  in  favor  of  the 
said  Price."    That  "the  said  Stevens,  Gra- 
ham ft  Co.  subscribed  for,  and  took,  and  now 
hold  and  own,  all  of  the  capital  stock  of  the 
Florida  Land  Rock  Phosphate  Company,  and 
was  in  fact,  as  well  as  in  law,  the  corporation 
itself,  and  the  said  Florida  Land  Rock  Phos- 
phate Company  took  title  to  the  said  lands  with 
actual  knowledge  and  notice  of  the  vendor's 
lien  held  and  claimed  by  the  said  Price  upon 
all  said  lands  for  the  balance  of  the  unpaid 
purchase  money  thereof,  and  that  the  said  cor- 
poration took  and  held  no  better  title  than 
was  owned  and  held  by  the   said    Stevens, 
Graham  ft  Co.,  whom  your  orator  shows  ex- 
ecuted a  paper  writing,  acknowledging  that 
the  said  Price  held  and  owned  a  vendor's 
lien  upon  said  lands."    That  the  corporation, 
and  all  persons  in  interest   as    holders   and 
owners  of  Its  stock  or  bonds,  had  actual  no- 
tice of  the  vendor's  Hen  claimed  by  the  said 
Price."  ■  That  on  the  Ist  day  of  July,  1893, 
the  Florida  Land  Rock  Phosphate  Ctxopany 
executed  a  mortgage  upon  all  the  lands  to  the 
Central  Trust  Company,  as  trustee,  to  secure 
the  payment  of  cectain  bonds  Issued  by  the 
said  phosphate  company,  which  mortgage  was 
recorded  in  the  public  records  of  the  respec- 
tive counties  of    Xiovy    and    Marion.    That 
none  of  said  bonds  had  ever  been  negotiated, 
but,   through   fraudulent  r^resentations  to 
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the  Central  Trust  Company,  Henry  H.  Gra- 
ham, one  of  the  firm  of  Steyens,  Graham  & 
Co.,  had  obtained  possession  of  all  of  said 
bonds,  "and  that  the  said  Graham  Is  now  in 
the  actual  possession  thereof,  claiming  own- 
ership of  same  tn  himself,  and  has  refused 
to  deliver  the  same  up  for  cancellation,  and 
the  complainant  shows  that  the  mortgage 
to  secure  said  bonds  is  not  a  lien  upon  the 
lands,  because  complainant  shows  that  the 
complainant  acquired  title  to  the  lands  from 
the  sales  under  the  Judgment  under  the  said 
Price,  and  that  the  said  Henry  H.  Graham 
was  and  is  liable  for  the  payment  of  said 
Judgment,  and  is,  as  one  of  ttie  firm  of  Ste- 
vens, Graham  &  Co.,  one  of  the  Judgment 
debtors."  That  the  various  other  defend- 
ants, other  than  the  Florida  Land  Rock 
Phosphate  Company,  Stevens,  Graham  &  Co., 
and  Henry  H.  Graham,  claim  some  interest 
in  the  lands,  by  reason  of  bonds  for  title, 
tax  deeds,  conveyances  or  otherwise,  the  in- 
terests claimed  by  the  respective  defendants 
being  set  forth  in  the  bill ;  but  that  all  of  the 
interests  so  claimed  are  subordinate  to  the 
interest  or  title  of  complainant,  though  their 
existence  and  record  cast  or  create  a  cloud 
upon  complainant's  title.  That  the  convey- 
ance by  Stevens,  Graham  ft  Co.  to  the  Florida 
Land  Rock  Phosphate  Company  was  "in 
fraud  of  complainant's  right,  in  that  com- 
plainant holds  title  by  virtue  of  an  execution 
sale  under  Price's  Judgment,  and  that  said 
Price  held  a  vendor's  lien  upon  said  lands, 
and  the  said  Florida  Land  Rock  Phosphate 
Company  took  title  thereto  with  full  knowl- 
edge of  the  said  Price's  vendor's  lien." 
That  the  existence  and  record  of  said  convey- 
ance create  a  cloud  upon  complainant's  title." 
That  the  Florida  Land  Rock  Phosphate  Com- 
pany never  did  any  business,  except  to  take 
nominal  title  to  the  lands  above  described, 
and  to  authorize  the  execution  and  delivery 
of  the  mortgage  to  the  Central  Trust  Com- 
pany, one  of  the  defendants  herein,  and  that 
for  about  five  years  no  officers  of  said 
corporation  have  been  elected  and  no  busi- 
ness of  any  kind  has  been  done  by  said  coi> 
poration,  and  after  diligent  inquiry  cconplaln- 
ant  can  find  no  officer  of  said  corporation 
within  the  state  of  Florida,  and  charges  that 
said  corporation  has  an  existence  only  in 
name,  and  not  in  fact,  and  by  nonuser  of  its 
corporate  franchise  has  forfeited  its  right 
to  be  and  remain  a  body  corporate  within 
this  state." 

The  bill  prays  that  the  complainant's  title 
may  "be  decreed  to  be  superior  to  any  title  to 
any  part  of  said  lands  held  by  any  of  the  de- 
fendants," and  that  the  various  and  sundry 
instruments  held  by  any  of  the  defendants 
affecting  complainant's  title  may  be  cancel- 
ed of  record  and  surrendered  to  the  clerk 
for  cancellation,  and  also  contains  the  prayer 
for  general  relief. 

Service  upon  all  of  the  defendants  was  had 
by  publication,  and  a  decree  pro  confesso 
was  entered  by  the  clerk  against  John  Cline, 


Joseph  T.  Jones,  C.  B.  Magrader,  and  the 
Central  Trust  Company,  on  the  1st  day  of 
March,  1897,  for  failure  to  plead,  answer, 
or  demur. 

On  the  22d  day  of  February,  1897,  ttie 
Florida  Land  Rock  Phosphate  Company, 
Thomas  A.  Banning,  C.  C.  Llnthicum,  Henry 
H.  Graham  and  George  C.  Stevens  as  copart- 
ners under  firm  name  of  Stevens,  Graham  ft 
Co.,  and  Henry  H.  Graham,  filed  their  Joint 
and  several  answer  to  the  bill,  in  which  they 
denied,  on  Information  and  belief,  that  the 
complainant  was  the  owner  of  or  in  the 
actual  possession  of  the  lands;  that  the 
complainant  "acquired  any  good  or  sufficient 
title  to  the  lands  set  out  and  described  in  the 
bill  of  complaint  herein  by  virtue  of  the 
tliree  conveyances,"  copies  of  which  are 
attached  to  the  bill  as  exhibits;  that  the 
said  Price  purchased  the  lands  as  alleged 
in  the  bill;  that  any  such  transaction  took 
place  between  Price  and  Stevens,  Graham  ft 
Co.  as  detailed  in  the  bill;  that  there  was 
any  agreement  or  understanding  tliat  Price 
was  to  have  or  retain  a*  vendor's  lien  on  the 
lands  for  the  payment  of  any  unpaid  pur- 
chase money,  or  for  any  other  purpose  or 
consideration;  that  Stevens,  Graham  ft  Ca 
at  any  time  acknowledged,  in  writing  or 
otherwise,  that  Price  held  a  vendor's  lien  on 
the  lands;  and  the  answer  calls  for  strict 
proof  of  these  allegations.  The  answer  admits, 
on  information  and  belief,  the  recovery  of  the 
Judgment  and  sale  of  the  lands  thereunder, 
as  alleged  in  the  bill,  but  charges  that  the 
entry  of  the  Judgment  was  fraudulent  and 
collusive,  for  reasons  which  are  detailed  at 
considerable  length,  and  that  complainant 
knew  of  such  fraud  and  collusion  and  par^ 
ticlpated  therein.  Other  material  allegations 
in  the  bill  were  denied  in  the  answer,  but 
mostly  on  information  and  belief,  and  the  an- 
swer also  contains  the  usual  general  denial 
found  in  such  a  pleading.  The  oath  to  the 
answer  was  not  waived,  and  it  is  sworn  to  by 
Henry  H.  Graham,  Thomas  A.  Banning,  and 
C.  C.  Llnthicum. 

On  the  16th  day  of  May,  1897,  the  com- 
plainant filed  with  the  clerk  a  precipe  tot 
dismissal  as  to  Thomas  A.  Banning,  C.  C 
Llnthicum,  Henry  H.  Graham  and  George 
C.  Stevens  as  copartners  doing  business  as 
Stevens,  Graham  ft  Co.,  and  H.  H.  Graham. 

On  the  6th  day  of  April,  1897,  complainant 
filed  a  prtedpe  for  a  decree  pro  confesso 
against  the  Florida  Land  Rock  Phospbate 
Company  for  want  of  an  answer,  reciting 
therein  that  the  paper  purporting  to  be  its 
answer  was  not  the  answer  of  any  corpor- 
ation; but  the  clerk  refused  to  enter  the 
decree  pro  confesso. 

Also,  on  the  6th  day  of  April,  1887,  com- 
plainant filed  exceptions  to  said  answer  for 
insufficiency,  and  on  the  16th  day  of  April, 
1897,  complainant  filed  a  motion  to  strike 
the  answer,  so  far  as  the  same  prnports  to  be 
the  answer  of  the  Florida  Land  Rock  Phos- 
phate Company,  because  it  was  not  under  the 
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seal  of  Bald  ooiporation.  On  the  29tb  day 
of  April,  1897,  the  court  made  an  order  grant- 
ing tbe  corporation  10  days  within  wbicb  to 
affix  its  corporate  seal  to  its  answer,  in  de- 
fault whereof  the  answer  was  ordered  stricken. 

On  the  14th  day  of  May,  1897,  tbe  court 
rendered  a  final  decree  in  favor  of  tbe  com- 
plainant in  accordance  with  the  prayer  of 
the  bill,  reciting  therein  the  entry  of  decrees 
pro  confesso  against  certain  named  defend- 
ants. Including  the  Florida  Land  Rock 
Phosphate  Company,  and  "that  an  order  of 
dismissal  as  to  the  other  defendants  was  en- 
tered by  the  complainant." 

On  the  19th  day  of  June,  1897,  the  court 
made  an  order  opening  and  setting  aside  the 
decree  pro  confesso  and  final  decree  on  the 
ground  that  at  the  time  of  granting  the  de- 
cree pro  confesso  and  final  decree  against  the 
Florida  Land  Rock  Phosphate  Company  there 
was  on  file  complainant's  exceptions  to  the 
answer  of  said  defendant,  which  had  not 
been  disposed  of,  a  fact  not  known  to  the 
court.  Further  time  was  also  allowed  the 
defendant  in  which  to  affix  the  corporate 
seal. 

Various  and  sundry  papers  were  filed,  and 
proceedings  had  at  different  times,  which  it 
Is  not  deemed  necessary  to  specify.  AH  the 
files  In  the  case  seem  to  have  been  lost  for  a 
long  time,  but  were  finally  found.  On  tbe 
4tb  day  of-  October,  1900,  the  court  made  an 
order  oTermllng  the  exceptions  of  the  com- 
plainant to  tbe  answer.  On  the  10th  day  of 
October,  1900,  a  replication  was  filed  to  the 
answer.  On  the  21st  day  of  January,  1902, 
an  order  was  made  by  the  court  referring  the 
cause  to  a  master  in  chancery  to  take  the 
testimony  therein  and  report  the  same  to  the 
court,  together  with  bis  findings  of  law  and 
fact 

Quite  a  volume  of  testimony  was  taken  be- 
fore tbe  master  by  the  complainant  and  tbe 
Florida  Land  Rock  Phosphate  Company,  the 
only  defendant  who  litigated  the  case;  a 
number  of  witnesses  being  examined  and 
much  documentary  evidence  filed. 

On  the  2d  day  of  March,  1903,  the  master 
filed  bis  report,  including  his  findings  of  fact 
and  conclxisions  of  law,  together  with  the  evi- 
dence taken  before  him.  We  deem  It  unnec- 
essary to  set  forth  these  findings  and  con- 
clusions. Suffice  It  to  say  that  tbe  master 
found  that  the  complainant  bad  made  out 
his  case  and  sustained  tbe  allegations  of  his 
bill. 

On  the  28tb  day  of  March,  1903,  tbe  Flori- 
da Land  Rock  Phosphate  Company  filed  some 
20  exceptions  to  the  master's  report,  and  on 
tbe  2l8t  day  of  April,  1903,  complainant  filed 
a  motion  to  confirm  the  master's  report  and 
to  enter  a  final  decree,  Incorporating  in  his 
motion  many  objections  to  the  exceptions 
taken  to  tbe  master's  report 

On  tbe  21st  day  of  May,  1904,  a  final  de- 
cree was  rendered  by  the  court  overruling 
all  the  excqittions  to  the  master's  report,  con- 
firming the  report  in  all  things,  finding  all 
the  equities  to  be  with  the  complainant  and 


decreeing  him  practically  all  of  the  relief 
prayed  for  in  bis  bill.  We  see  nothing  to  be 
accomplished  by  setting  forth  the  decree,  or 
referring  more  at  length  to  the  details  and 
provisions  thereof. 

From  this  decree  tbe  Florida  Land  Rock 
Phosphate  Company'  has  entered  its  appeal 
to  this  court,  assigning  S3  errors. 

Such  other  facts  as  may  be  necessary  will 
be  stated  in  the  opinion. 

John  O.  Reardon  and  W.  A.  Hamilton,  for 
appellant    Otis  T.  Green,  for  appellee. 

SHAGKLEFORD,  C.  X  (after  stating  tbe 
facts).  Tbe  pleadings  in  this  case  have  been 
inartificlally  drafted,  and  the  entire  pro- 
ceedings have  been  loosely  conducted.  The 
record  Is  in  such  a  confused  state  that  we 
have  seriously  considered  the  advisability 
of  following  tbe  precedent  established  by 
Judge  Randall  In  Mattalr  v.  Payne,  15  Fla. 
682  (text  686),  wherein  he  said:  "There 
seems  to  be  no  better  way  to  put  these 
parties  in  their  proper  position  to  assert  their 
legal  and  equitable  remedies,  and  disentangle 
them  from  the  labyrinth  ,of  confusion  in 
which  they  appear  to  be  involved,  than  to 
dismiss  the  whole  proceeding.  This  is  sanc- 
tioned by  Story's  Eq.  Pleadings,  S  271,  and 
cases  cited,  whether  the  bill  be  demurred 
to  or  not" 

To  still  further  complicate  matters,  and 
add  to  tbe  difficulty  of  our  task,  the  record 
is  poorly  prepared;  but  llttie  attention  hav- 
ing been  paid  to  the  arrangement  of  the  pro- 
ceedings or  the  order  in  which  they  appear. 
A  compliance  with  the  requirements  of  spe- 
cial rules  2  and  4  (18  South,  xii,  xv),  adopted 
September  16,  1895,  as  amended  February 
17,  1897,  which  were  in  force  at  the  time  this 
transcript  was  prepared,  would  have  simpli- 
fied matters  and  materially  lessened  our 
labors.  We  call  the  especial  attention  of  the 
clerks  of  tbe  circuit  court  to  these  rules, 
which  are  now  special  rules  2  and  4  (37  South. 
X,  xlv)  adopted  March  2,  1906,  and  insist 
that  in  making  up  transcripts  for  this  court 
they  comply  with  their  requirements.  It 
is  also  the  duty  of  the  party  resorting  to  an 
appellate  court  as  well  as  of  his  counsel,  to 
see  that  his  transcript  of  record  Is  properly 
prepared  in  compliance  with  tbe  rules  of 
court  and  to  make  tbe  errors  complained  of 
clearly  to  appear.  Merchants'  Nat  Bank  of 
Jacksonville  v.  Orunthal,  39  Fla.  388,  22 
South.  685;  Jacksonville  St  R.  R.  Co.  v. 
Walton,  42  Fla.  54,  28  South.  59;  Hoodless 
V.  Jemlgan  (Fla.)  85  South.  656.  Also  see 
Ray  V.  Trice  (Fla.)  37  South.  582,  as  to 
including  In  and  omitting  papers  from  the 
transcript.  In  tbe  Instant  case  the  appellee, 
in  his  directions  to  the  clerk,  had  a  number 
of  papers  Included  in  the  transcript  which 
could  serve  no  useful  purpose,  and  sought 
thereby  to  have  still  other  papers  copied 
therein,  including  tbe  entire  record  of  an- 
other and  distinct  suit  pending  In  the  circuit 
court  for  Marion  county,  which  would  have 
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Still    further    Incumbered    the    record    and 
entailed   additional  expense. 

As  we  have  said,  we  seriously  considered 
the  advisability  of  dismissing  the  whole  pro- 
ceeding ;  but  we  have  borne  in  mind,  as  was 
said  by  Judge  Baldwin  in  Hoyt  v.  City  of 
Danbury,  69  Ctonn.  341,  text  348,  37  Atl.  1051, 
which  language  we  have  quoted  and  ap- 
proved In  Florida  Cent  &  P.  R.  Co.  v.  Fox- 
worth  (Fla.)  34  South.  270:  "Every  law- 
suit looks  to  two  results — to  end  a  contro- 
versy, and  to  end  it  Justly;  and  the  first  is 
almost  as  important  as  the  last."  This  suit 
was  Instituted  on  the  23d  day  of  December, 
1896,  and  has  been  pending  since  that  time; 
at  different  stages  being  before  two  Judges 
of  the  fifth  Judicial  circuit,  and  finally  before 
the  Judge  of  the  Eighth  Judicial  circuit.  In 
which  Levy  county  was  placed  by  chapter 
6121,  p.  57,  Laws  1903.  Additional  counsel 
have  come  into  the  case  for  both  the  ap- 
pellant and  appellee  since  the  Issues  were 
made  up.  Undoubtedly  there  have  been 
great  delay,  laches,  and  irregularities  upon 
the  part  of  both  appellant  and  appellee.  We 
have,  given  the  record  a  most  careful  exam- 
ination and  consideration,  actuated  by  a  de- 
Bhre  to  decide  the  questions  raised  and  ter- 
minate 'this  long-protracted  litigation,  if  it 
were  possible  for  as  to  do  so.  However,  we 
find  ourselves  confronted  with  a  serious 
situation — an  absence  of  necessary  parties. 
If  this  be  true,  then  we  cannot  adjudicate 
and  determine  the  controversy,  as  "it  is  an 
elemental  principle  that  a  court  cannot  ad- 
judicate directly  upon  the  rights  of  parties 
without  having  them  actually  or  construc- 
tively before  it"  Robinson,  Adm'r,  v.  Howe, 
Dibble  &  Bunce,  Ex'rs,  85  Fla.  73  (text 
82),  17  South.  368;  Mattalr  v.  Payne,  16 
Fla.  682;  Sloan  v.  Sloan,  21  Fla.  689;  Deans, 
Adm'r,  V.  WUcoxon,  25  Fla.  980  (text  1051), 
7  South.  163;  Post  v.  Adams,  39  Fla.  207, 
22  South.  652;  Indian  River  Mfg.  Co.  v. 
Wooten  (Fla.)  37  South.  781.  Although  the 
question  of  parties  was  not  raised  in  the 
court  below  either  by  demurrer,  plea,  or 
answ^,  and  has  not  been  suggested  here, 
under  the  authorities  cited.  If  it  plainly  ap- 
pears from  the  record,  especially  from  the 
bin  and  exhibits,  there  is  a  lack  of  necessary 
and  indispensable  parties,  this  court  will 
notice  the  fact  on  its  own  motion,  and  re- 
verse and  remand  the  cause,  with  leave  to 
add  such  parties  and  for  such  other  pro- 
ceedings as  may  be  conformable  to  law. 
Morgan  v.  Blatchley,  33  W.  Va.  155,  10  8.  E. 
282;  Prmtlce  v.  Kimball,  19  111.  820;  Knopf 
V.  Chicago  Real  Estate  Board,  173  III.  196, 
50  N.  E.  658;  Gordon  v.  Johnson,  186  111.  18, 
57  N.  B.  790 ;  Hooey  v.  WUson,  9  Wall.  501, 
19  L.  Ejd.  762;  Minnesota  v.  Northern  Secu- 
rities Co.,  184  U.  S.  199,  22  Sup.  Ot  308,  46  L. 
Ed.  499;  Dabney  v.  Preston,  25  Qrat  (Va.) 
838  (text  842)  ;  15  Ency.  of  PI.  &  Pr.  687,  689. 
Also  see  McLaugblln  t.  Van  Kuoren,  21  N. 
J.  Eq.  379. 


In  the  instant  case  Henry  H.  Graham  and 
George  C.  Stevens,  as  copartners  doing 
business  under  the  firm  name  of  Stevens, 
Graham  &  Co.,  as  well  as  Henry  H.  Graham, 
individually,  were  made  defendants  to  the 
bill;  but  after  they  had  united  with  the 
Florida  Land  Rock  Phosphate  Company  and 
other  defendants  in  filing  a  Joint  and  sev- 
eral answer  to  the  bill,  the  complainant  filed 
in  the  clerk's  office  a  prodpe  for  dismissal 
as  to  such  defendants,  thereby  seeing  to 
have  the  bill  dismissed  as  to  them.  As  was 
decided  in  Long  v.  Anderson  (Fla.)  37  South. 
216,  this  action  of  the  complainant  without 
an  order  of  court  could  not  operate  as  a 
dismissal  of  the  bill  as  to  such  defendants. 
However,  the  final  decree  of  the  14th  day  of 
May,  1897,  which  was  afterwards  opened  up, 
as  well  as  the  final  decree  of  the  2l8t  day 
of  May,  1904,  from  which  this  appeal  was 
taken,  refer  to  the  dismissal  of  the  bill  as 
to  such  defendants.  This  may  be  sufficient 
as  a  dismissal.  Macfarlane  y.  Dorsey  (Fla.) 
38  South.  512.  At  any  rate,  the  bill  was 
treated  as  dismissed  as  to  such  defendants 
by  such  defendants  themselves,  the  appellee. 
the  appellant  and  the  court  below.  They 
were  not  before  the  trial  court  when  the 
final  decree  was  rendered,  and  they  are  not 
befove  this  court  Were  and  are  they  neces- 
sary and  Indispensable  parties?  That  they 
were  regarded  by  the  appellee  as  proper 
parties,  and  that  as  a  matter  of  fact  they 
were  proper  parties,  there  can  be  no  doubt 
Johnston  v.  LltUe  (Ala.)  37  South.  592;  Rob- 
inson V.  Davis,  11  N.  J.  Bq.  302,  69  Am.  Dec 
691 ;  Miller  ▼.  Jamison,  24  N.  J.  Eq.  41 ;  Ben- 
nett V.  McGuIre,  58  Barb.  (N.  T.)  625.  How- 
ever, this  la  not  sufiicient  They  must  be 
indispensable  parties,  having  such  an  inter- 
est In  the  controversy  that  a  final  decree 
between  the  parties  before  the  court  cannot 
be  made  without  affecting  their  Interests,  or 
leaving  the  controversy  in  such  a  situation 
that  its  final  determination  may  be  incon- 
sistent with  equity  and  good  conscience. 
Donovan  v.  Campion,  85  Fed.  71,  29  C.  G.  A. 
30,  and  authorities  there  dted;  Shields  v. 
Barrow,  17  How.  (U.  S.)  130,  16  L.  Ed.  158; 
16  Cyc.  189.  An  examination  of  the  bill  dis- 
closes that  these  absent  defendants  are  di- 
rectly charged  with  fraud  and  with  having 
made  a  fraudulent  conveyance  to  the  Florida 
Land  Rock  Phosphate  Conjpany,  which  con- 
veyance the  bill  seeks  to  have  removed  as 
a  cloud  upon  complainant's  title.  This 
sufficiently  shows  that  such  defendants  are 
necessary  and  Indispensable  parties.  Han- 
nibal &  St  J.  Ry.  Co.  V.  Nortonl,  154  Mo.  142. 
55  S.  W.  220;  Chadbourn  v.  Coe  (C.  C)  45 
Fed.  822,  affirmed  in  51  Fed.  479,  2  C.  G  A. 
327;  Hill  V.  Lewis,  45  Kan.  162,  25  Pac.  589; 
Murphy  v.  Jackson,  68  N.  C.  11;  Judson  v. 
Courier  Co.  (C.  C.)  15  Fed.  541;  Mackay  ▼. 
Gable  (C.  O.)  117  Fed.  873.  In  Brown  v.  Sol- 
ary,  37  Fla.  102  (text  116),  19  South.  161,  in 
discussing  the  question  ot  neoeesary  parties. 
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this  court  held  certain  parties  not  to  be 
necessary  who  had  parted  wltb  all  their  In- 
terest in  the  land  In  question,  for  the  reason 
that  no  fraud  was  charged  against  them  and 
no  relief  asked  against  them,  Implying  that, 
if  fraud  were  charged  and  relief  asked  against 
them,  they  would  be  necessary  parties. 
Also  see  McDonald  v.  Russell,  16  Fla.  260; 
Betton  V.  Williams,  4  Fla.  11.  However,  there 
Is  still  another  reason  why  such  defendants 
are  necessary  and  Indispensable  parties. 
The  record  shows  that  they  had  conveyed 
the  lands  In  question  to  the  Florida  Land 
Rock  Phosphate  Company  by  a  deed  contain- 
ing covenants  of  general  warranty.  See 
Indian  River  Mfg.  Go.  v.  Wooten,  supra,  and 
authorities  therein  cited,  especially  Busby 
V.  liittlefleld,  31  N.  H.  193;  18  Ency.  PI.  k 
Pr.  799;  6  Cyc.  319;  1  Foster's  Fed.  Pr. 
(3d  Ed.)  i  53. 

Having  found  that  indispensable  parties 
are  not  before  the  court,  it  necessarily  fol- 
lows under  the  authorities  cited  that  the 
decree  must  be  reversed.  We  might  well 
stop  here;  but,  in  view  of  the  length  of 
time  this  litigation  has  been  pending,  and 
realizing  that  it  is  to  the  interest  of  all 
the  parties  to  have  It  terminated  as  early 
as  may  be,  we  again  call  attention  to  the 
character  and  state  of  the  pleadings.  It 
may  be  that  the  bill  as  framed  is  open  to 
attack  by  demurrer,  though  no  such  attack 
was  made  upon  it.  It  may  be  that  the  an- 
rwer  as  framed  Is  open  to  attack  by  proper 
exceptions.  It  might  be  advisable  for  all 
the  parties  to  look  to  their  pleadings  and 
see  that  tbey  are  in  proper  shBi)e,  as  well 
as  that  all  the  necessary  parties  are  before 
the  court  We  express  no  opinion  upon  the 
merits,  as  it  is  neither  proper  nor  advisable 
for  us  to  do  so. 

The  decree  is  reversed,  and  the  cause 
remanded,  with  leave  to  the  appellee  to 
add  the  necessary  parties  defendant  to  bis 
bill,  and  with  leave  to  all  the  parties  litigant 
to  apply  to  the  court  for  permission  to  re- 
cast or  amend  their  pleadings  as  they  may 
be  advised.  The  appellee  to  pay  the  costs 
of  this  appellate  proceeding. 

OOGKRBLL  and  WHITFIELD,  JJ.,  con- 
cur. 

TAYLOR  and  PARKHILL,  33.,  concur  in 
the  opinion. 

HOCKER,  J.,  disqualified. 

On  Rehearing. 

SHACKLBFORD,  O.  3.  As  Is  usually  the 
case  when,  for  lack  of  necessary  and  Indis- 
pensable parties,  no  decision  can  be  render- 
ed upon  the  merits,  both  the  appellant  and 
the  appellee  are  dlssatlsfled  with  the  con- 
clusion which  we  reached  in  the  instant 
case,  and  each  has  flled  a  petition  for  a 
rehearlnj^ 


In  the  case  of  Trustees  Internal  Improve- 
ment Fund  ▼.  Bailey,  10  Fla.  238,  this  court, 
In  discussing  the  question  whence  the  right 
of  a  rehearing  of  a  cause  in  this  court  Is 
derived,  said  (text  262):  "But  In  the  Su- 
preme Court,  which  is  a  court  of  appellate 
jurisdiction  only,  the  court  cannot  be  com- 
pelled to  rehear.  The  rehearing  is  only  au- 
thorized by  rule  of  'court,  and  seldom 
allowed." 

To  our  rules,  then,  and  the  construction 
put  upon  them  by  this  court,  we  must  go 
for  guidance,  remembering  that  "the  appel- 
late court,  equally  with  suitors,  is  bound  by 
Its  rules,  and  tbey  must  be  construed  as 
statutes  would  be  construed."  Merchants' 
Nat  Bank  of  Jacksonville  v.  Orunthal,  39 
Fla.  388,  22  South.  686;  Smith  v.  Oucken- 
heimer,  42  Fla.  1,  27  South.  900;  Hoodless 
y.  Jemlgan  (Fla.)  86  South.  656. 

The  rule  governing  applications  for  re- 
hearing now  in  force  Is  rule  No.  25  (37 
South.  Iz)  of  rules  of  the  Supreme  Ck>urt 
adopted  March  2d,  19(K},  which  Is  as  follows : 
"Rehear^gs  must  be  applied  for  by  peti- 
tion In  writing  within  thirty  days  after  the 
filing  of  the  Judgment,  decree  or  order  of 
the  court,  and  the  attention  of  the  court 
called  thereto,  unless  further  time  is  allow- 
ed by  the  court  The  petition  shall  not 
assume  any  new  ground  or  position  not 
taken  upon  the  argument  or  in  the  points 
made  upon  which  the  cause  was  submitted, 
but  must  set  forth  concisely  the  particular 
omission  or  cause  for  which  the  Judgment  is 
suK>osed  to  be  erroneous.  The  court  will 
consider  the  petition  without  argument  A 
petition  for  a  rehearing  is  not  a  part  of 
the  record  unless  so  ordered  or  rehearing 
granted." 

This  rule  is  but  a  copy  of  rule  No.  27  (18 
South,  x),  adopted  September  16,  1895,  and 
which  was  not  changed  in  any  way  by  the 
rules  adopted  February  17,  1897.  Rule  24, 
adopted  May  26,  1873,  and  published  In  14 
Fla.,  is  the  same,  with  the  exception  that  it 
requires  petitions  for  rehearing  to  be  filed 
during  the  term  at  which  the  Judgment  Is 
entered,  unless  further  time  is  allowed  by 
the  court.  Rule  24,  found  on  page  ix  of  1 
Fla.,  which  was  the  first  rule  adopted  by  this 
court  concerning  rehearings,  reads  as  fol- 
lows: "Rehearings  must  be  applied  for  by 
petition  in  writing  within  fifteen  days  after 
the  Judgment  or  decree,  setting  forth  the 
cause  or  causes  for  which  Judgment  or 
decree  Is  supposed  to  be  erroneous.  The 
court  will  consider  the  petition  without 
argument,  and  If  a  rehearing  is  granted, 
direct  It  as  to  one  or  more  points,  as  the 
case  may  require." 

The  changes  made  in  the  subsequent  rules 
adopted  upon  the  subject  are  obvious,  but 
we  call  especial  attention  to  the  fact  that 
every  such  rule  has  contained  the  words: 
"The  court  will  consider  the  petition  without 
argument"  This  provision  had  been  uni- 
formly enforced  by  this  court    Smith  and 
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Armlstead  v.  Groom,  7  Fla.  180;  First  Nat 
Bank  of  Florida  t.  Ashmead,  23  Fla.  879, 
2  Soutb.  657,  665 ;  a  H.  Jones  &  Bro.  t.  Fox, 
28  Fla.  462,  2  South.  853 ;  Sanls  t.  Freeman, 
24  Fla.  225,  4  South.  577;  Snmmerlin  v. 
Thompson,  31  Fla.  369  (text  391),  12  Soutb. 
667 ;  Steele  y.  State,  83  Fla.  364, 14  South.  841. 

The  appellant  In  Instant  case  has  forward- 
ed, with  Its  petition,  an  elaborate  typewrit- 
ten argument,  which  It  requests  to  be  filed 
and  considered  by  the  court,  and  the  petition 
filed  by  the  appellee  "Is  practically  a  Joinder 
of  issue  with  the  court  as  to  the  correctness 
of  Its  findings  upon  points  involved  therein 
that  were  expressly  passed  upon  and  con- 
sidered— In  reality,  a  reargument  of  the 
cause  in  advance  of  any  conclusion  from  us 
upon  the  application  for  such  reargument; 
and  In  this  respect  it  Is  violative  of  the  well- 
established  rules  governing  applications  for 
the  rehearing  of  causes."  Steele  v.  State, 
33  Fla.  356,  14  South.  842. 

The  appellant,  after  the  expiration  of  the 
time  fixed  by  the  rule,  also  sends  another 
petition  for  filing  and  coneideration  by  the 
court  We  must  respectfully  refuse  to  con- 
sider eitber  petition,  for  each  one  Is  violative 
of  the  rule.  O.  H.  Jones  &  Bro.  v.  Fox, 
supra.  We  again  call  attention  to  the  fact 
that,  in  framing  a  petition  for  a  rehearing, 
the  requirements  of  the  rule  must  be  com- 
plied witb,  and  when  the  rule  is  violated  this 
of  Itself  is  a  sufficient  reason  for  a  denial  of 
the  petition  without  further  consideration. 
In  addition  to  above  authorities,  see  18  Ency. 
of  PI.  &  Pr.  57.  As  was  said  in  Jackson- 
ville, T.  ft  K.  W.  By.  Co.  V.  Peninsular  Land, 
Transp.  ft  Manufacturing  Co.,  27  Fla.  157 
( text  169 ),  9  South.  661, 17  L.  B.  A.  33 :  "The 
proper  function  of  a  petition  for  a  rehearing 
is  to  present  to  us  any  omission  or  cause  for 
which  our  Judgment  is  supposed  to  be. er- 
roneous. No  new  ground  or  position,  not 
taken  in  the  argument  submitting  the  cause, 
can  be  assumed."  Also  see  Da  Costa  v. 
Dibble  (Fla.)  38  South.  466. 

Neither  petition  suggests  any  point  to  ns 
that  was  not  fully  considered  by  us  In  mak- 
ing our  decision,  but  each  seeks  to  have 
us  pass  uiK>n  the  merits.  As  was  expressly 
decided  in  our  former  opinion,  this  we  can- 
not do.  We  also  call  attention  to  the  fol- 
lowing additional  decisions  upon  the  ques- 
tion of  parties :  Megin  v.  Filor,  4  Fla.  208 ; 
Greeley  v.  Hendricks,  23  Fla.  366,  2  South. 
620;  Lyon  v.  Register,  86  Fla.  273,  18  South. 
589;  Nelson  v.  Haisley,  39  Fla.  146,  22  South. 
265 ;  Craver  v.  Spencer,  40  Fla.  135,  23  South. 
880;  Bawls  v.  Tallahassee  Hotel  Co.,  43  Fla. 
288,  31  South.  237;  Scott  v.  Jenkins  (Fla.)  35 
South.  101;  Steere  v.  Tehtlon  (Fla.)  35 
South.  106;  Mote  v.  Morton  (Fla.)  35  South. 
656;  Bumell  v.  City  of  Tampa  (Fla.)  87 
South.  663;  Camp  Phosphate  Company  ▼. 
Anderson  (Fla.)  37  South.  722. 

The  petitions  for  rehearing  are  denied. 

OOCKBBLL  and  WHITFIELD,  J  J.,  concur. 


TAYLOB  and  PABEHILL,  JJ.,  ocmcnr  in 
the  opinion. 

HOOKEB,  J.,  disqualified. 


STATE  V.  PATTEB80N. 
(Supreme  Court  of  Florida.    July  29,  1905.) 

1.  CONSTITUTIONAX,      LAW   —   DlSCBIHIHATIOK 

Betwekn  Baces— Stbxbi  Cab  Accoiocoda- 

TIONS. 

An  act  requiring  street  car  companies  to 
provide  separate  compartments  In  their  cars 
for  the  Caucasian  and  African  races,  and  that 
under  penalties  prohibits  persons  of  either  of 
said  races  from  occupying  the  compartment  of 
a  car  set  apart  for  the  other  race,  but  with  the 
proviso  "that  the  provisions  of  this  act  shall 
not  apply  to  colored  nurses  having  the  care  of 
white  children  or  sick  white  persons,"  violates 
section  1  of  the  fourteenth  amendment  to  the 
federal  Clonstitution,  and  is  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10^ 
Cent.  Dig.  Onstitntional  Law,  U  644,  715.] 

2.  Stattttes— Unconstitdtionautt  in  Pabt 
— Bpfect. 

The  settled  rule  of  statutory  constmction  is 
that,  if  the  obnozions  section  or  part  is  of 
such  im^rt  that  the  other  sections  or  parts, 
without  It,  would  cause  results  not  contemplat- 
ed or  desired  by  the  Legislature,  then  the  en- 
tire statute  must  be  held  inoperative. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  §{  68-66.] 

(Syllabus  by  the  C!onrt) 

In  Banc.  Error  to  Circuit  Oonrt,  Daval 
County ;  Bhydon  M.  Call,  Judge. 

Petition  for  habeas  corpus  by  Andrew  Pat- 
terson against  the  state  of  Florida.  Peti- 
tioner was.  discharged,  and  the  state  brings 
error.    Affirmed. 

The  Florida  Legislature,  at  its  session  of 
1905,  enacted  the  following  statute: 

"(Chapter  6420.) 

"An  act  to  require  street  car  companies  in 
tbis  state  to  furnish  separate  cars  or  di- 
visions In  cars  or  other  provisions  for 
the  separation  of  white  and  colored  pas- 
sengers; to  require  said  companies  to 
keep  separate  white  and  colored  passen- 
gers; to  give  conductors  and  employfis  of 
said  companies  police  powers,  and  to  pro- . 
vide  penalty  for  the  violation  of  this  act 
"Be  It  enacted  by  the  Legislature  of  the 
state  of  Florida: 

"Section  1.  That  all  street  car  oompanies, 
persons,  associations  of  persons,  firms  or 
corporations  operating  street  car  lines  in  this 
state  shall  furnish  separate  accommodations 
for  white  and  colored  passengers. 

"Sec.  2.  That  every  street  car  company 
or  person  operating  a  street  car  line  In  this 
state  shall  make  provision,  rules  and  reg- 
ulations for  the  separation  of  white  pas- 
sengers from  negro  passengers  by  separate 
cars,  or  fixed  divisions,  or  movable  screens 
or  other  method  of  division  In  the  cars  of 
such  lines.  A  failure  or  refusal  by  such 
company  or  person  to  mnke  such  provision. 
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rolea  and  regulations  shall  be  a  misdemeanor, 
and  upon  conviction  ttaereof  it  or  be  sball 
be  punlsbed  bf  a  fine  not  to  exceed  fifty 
($50.00)  dollars  for  each  (rffense.  Each  day 
of  snch  failure  or  refusal  after  July  Ist, 
1906,  shall  constitute  a  separate  offense. 

"Sec.  8.  That  when  any  street  car  is  di- 
vided into  dlTisions,  the  dlvlBions  set  apart 
or  provided  for  white  and  colored  passengers, 
respectively,  may  be  in  space  proportioned 
according  to  nsual  and  ordinary  volume  of 
travel  by  whltp  and  colored  passengers  on 
the  line  on  which  the  car  is  used. 

"Sec.  4.  That  conductors  or  other  employes 
In  charge  of  such  cars  shall  assign  passen- 
gers to  their  req;)ective  car  or  division,  pro- 
vided by  said  companies  under  the  pro- 
visions of  this  act,  and  such  persons  in 
charge  of  such  cars  are.  hereby  invested  with 
police  powers  to  carry  the  provisions  of  this 
act  into  etCect 

"Sec.  5.  That  any  passenger  wilfully  oc- 
cupying any  car  or  division  of  car  other 
than  that  to  which  he  has  been  assigned, 
shall  be  guilty  of  a  misdemeanor,  and  be 
punished  by  a  fine  not  to  exceed  twenty- 
five  ($25.00)  dollars  or  by  imprisonment  not 
to  exceed  thirty  days.  Conductors  and  all 
other  employes  In  charge  of  such  cars  or 
divisions  of  cars  are  hereby  clothed  with 
the  power  to  eject  from  the  car  or  cars  any 
passenger  who  refuses  to  occupy  such  car 
or  division  to  which  be  may  be  assigned. 

"Sec.  6.  If  any  employe  having  charge  of 
any  sncb  car  sball  permit  white  and  colored 
passengers  to  occupy  the  same  car,  in  case 
separate  cars  be  provided  or  division  in  case 
separate  cars  be  not  provided  he  shall  be 
guilty  of  a  misdemeanor  and  punishable  by 
a  fine  of  not  exceeding  fifty  dollars  or  im- 
prisonment of  not  exceeding  thirty  days  or 
both  In  the  discretion  of  the  court. 

"Sec.  7.  That  the  provisions  of  this  act 
sball  not  apply  to  colored  nurses  having  the 
care  of  white  children  or  sick  white  persons. 

"Sec.  8.  l%at  nothing  In  this  act  shall  be 
construed  to  prevent  the  running  of  extra, 
or  special  cars  for  the  exclusive  accommo- 
dation of  either  white  or  colored  passen- 
gers. If  the  regular  cars  are  operated  aa 
usual,  as  required  by  this  act 

"Sec.  0.  That  all  laws  or  parts  of  laws 
in  confiict  with  this  act  are  hereby  repealed. 

"Sea  10.  That  this  act  shall  take  effect 
on   the  first  day   of   July,    1905. 

"Approved  May   19,  1905." 

Under  this  law  the  defendant  in  error 
was  arrested  by  the  sheriff  of  Duval  county 
and  held  in  custody  on  a  warrant  and  charge 
of  refusing  to  ride  in  that  portion  of  A  street 
car  designated  and  assigned  to  colored  peo- 
ple, and  in  attempting  to  ride  in  that  por- 
tion of  said  car  assigned  to  white  people. 
Upon  being  arrested  and  detained  in  custody 
the  defendant  filed  his  petition  in  the  circuit 
court  for  Duval  county  for  a  writ  of  habeas 
corpus,  in  which  he  alleged  that  he  was 
unlawfully  deprived  of  his  liberty  and  un- 


lawfully held  in  custody  upon  said  charge 
of  violating  said  law;  that  said  law  Is  un- 
constitutional and  void  for  the  following 
reasons: 

(1)  Section  2  of  said  act  is  vague  and 
uncertain. 

(2)  Said  act  Is  in  violation  of  the  four- 
teenth amendment  of  the  Constitution  of 
the  United  States  of  America,  in  that  it 
denies  to  a  certain  class  of  colored  dtizeat 
an  equal  protection  of  the  law. 

(3)  Because  section  7  of  the  act  not  only 
gives  to  a  certain  portion  of  colored  people, 
to  wit,  colored  nurses  having  the  care  of  white 
children  and  colored  servants  in  charge  of 
sick  white  people,  rights  and  immunities 
denied  to  other  colored  people,  contrary  to 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States  of  America,  but 
also  renders  said  law  special,  and  not  gen- 
eral, contrary  to  section  20,  art  3,  of  the 
Constitution  of  the  state  of  Florida. 

(4)  Said  law  is  in  violation  of  section  1 
of  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States  of  America, 
which  denies  any  state  the  right  to  pass  any 
law  abridging  the  rights  and  privileges  of 
citizens  of  the  United  States  of  America. 

(5)  Said  law  is  a  denial  to  petitioner  due 
process  of  law  as  guarantied  by  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States  of  America. 

(6)  Said  law  gives  to  one  class  of  citizens, 
to  wit  white  citizens,  certain  rights,  privi- 
leges, and  Immunities  not  granted  thereby 
to  colored  citizens. 

(7)  That  the  law  undertakes  to  create  of- 
ficers not  known  to  the  Constitution  of  the 
state  of  Florida,  and  empowers  street  rail- 
way companies  to  make  the  appointment  of 
same,  and  not  requiring  said  officers  to  take 
an  oath  for  the  faithful  performance  of  duty 
as  required  by  law. 

Writ  of  habeas  corpus  was  granted,  and 
the  sherUF  made  return  thereto  to  the  efTect 
that  he  held  the  petitioner  under  and  by 
virtue  of  a  commitment  issued  by  a  Justice 
of  the  peace  for  said  county. 

At  the  hearing  before  the  circuit  Judge  of 
the  habeas  corpus,  the  petitioner  was  dis- 
charged from  further  custody,  and  writ  of 
error  io  this  court  was  granted,  and  the 
state  brings  such  judgment  here  for  review 
by  verit  of  error. 

W.  J.  Bryan,  Co.  Sol.,  and  W.  H.  Ellis, 
Atty.  Gen.,  for  the  State.  Wetmore  &  Pur- 
cell,  for  defendant  in  error. 

TAYLOR,  J.  (after  stating  the  facts).  The 
order  of  the  circuit  judge  discharging  the 
petitioner  from  further  custody  is  the  only 
error  assigned. 

We  are  entirely  clear  that  section  7  of  the 
questioned  act  is  vlolatlTe  of  section  1  of 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  In  that  it  discrimtnately 
abridges   the  privileges  and  Immunities  of 
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«ne  class  of  citizens  of  the  United  States 
by  giving  to  another  class  of  such  citizens 
privileges  that  are  withheld  from  the  class 
discriminated  against  It  gives  to  the  Cau- 
casian mistress  the  right  to  have  her  child 
attended  in  the  Caucasian  department  of  the 
car  by  its  African  nurse,  and  withholds  from 
the  African  mistress  the  equal  right  to  have 
her  child  attended  in  the  African  department 
of  the  car  by  its  Caucasian  nurse.  It  also 
discriminates  between  the  races,  in  that  it 
j^ves  to  the  invalid  adult  Caucasian,  man 
or  woman,  the  right  to  be  attended  In  his 
or  her  department  of  the  car  by  his  or  her 
colored  nurse,  and  withholds  from  the  Af- 
rican invalid  the  corresponding  right  to  be 
attended  in  his  or  her  department  of  the 
car  by  his  or  her  white  nurse.  It  also  gives 
to  the  African  nurse  the  right  to  space  in 
-either  department  of  the  car,  and  withholds 
from  the  Caucasian  nurse  the  same  privilege, 
thereby  discriminating  between  the  races  in 
favor  of  the  African  nurse  as  against  the 
Caucasian  nurse  belonging  to  the  same  oc- 
cupational class  of  persons. 

Finding  that  the  seventh  section  of  the 
act  is  unconstitutional  and  void,  the  question 
arises,  does  its  taint  necessarily  vitiate  the 
entire  act?  We  are  likewise  clear  that  it 
-does.  The  Legislature,  in  the  enactment  of 
the  said  section  7  of  the  act,  having  in  ex- 
press terms  recorded  its  intent  that  African 
nurses  in  charge  of  Caucasian  children  or 
adult  invalids  should  not  be  subject  to  the 
pains  and  penalties  of  the  other  provisions 
-of  the  act,  when  with  such  Caucasian  chil- 
dren or  invalids  they  invaded  the  Caucasian 
department  of  a  car,  to  strike  said  section  7 
from  the  act  and  to  maintain  the  remaining 
provisions  thereof  would  inevitably  subject 
to  the  pains  and  penalties  of  the  act  a  class 
of  persons,  to  wit,  colored  nurses,  in  the  face 
-of  the  expressed  Intention  of  the  Legislature 
that  they  should  not  be  so  subject  The 
settled  rule  is  that,  if  the  obnoxious  section 
or  part  is  of  such  import  that  the  other  sec- 
tions or  parts,  without  It  would  cause  results 
not  contemplated  or  desired  by  the  Legis- 
lature, then  the  entire  statute  must  be  held 
Inoperative.  1  Lewis'  Sutherland,  Statutory 
■Construction  (2d  E}d.)  {  297 ;  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct  431, 
46  L.  Ed.  679.  For  these  reasons  we  must  ad- 
Judge  the  whole  act  to  be  unconstitutional 
and  void. 

It  follows  that  the  Judgment  of  the  circuit 
court  in  said  cause  must  be  a£Elniied,  and 
It  is  so  ordered,  at  the  cost  of  the  county 
of  Duval.    All   concur. 


RHODES  et  al.  v.  HICKS  et  al. 
^Supreme  Court  of  Florida.     Mardi  26,  1903.) 

In  Banc.  Error  to  Circuit  Court,  ESscambia 
'County;    L.  J.  Reeves,  Judge. 

Action  by  J.  W.  Rhodes  and  others  against 
Will  ilicks  and  another.  Judgment  for  defend- 
ants, and  plaintitEs  bring  error. 

Blount  &  Blount,  for  plaintiffs  in  error. 


PER  CURIAM.    Writ  of  error  dIsmiKed.  on 
motion  of  counsel  for  plaintiff  in  errwr. 


RICHARDSON  r.  DB  WITT  et  aL 

(Supreme  C!ourt  of  Florida,  Division  A.    March 

10,  1903.) 

Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Bill  by  Jennie  H.  Richardson  against  Lewis 
De  Witt  and  others.  Decree  for  defendants^ 
and  complainant  appeals. 

Geo.  U.  Walker  and  D.  U.  Fletcher,  for  ap- 
pellant    A.  W.  Cockrell  &  Son,  for  appellees. 

PER  CURIAM.    The  decree  is  affirmed. 


ROBERTSON  et  ax.  ▼.  BEOEBR. 

(Supreme  Court  of  Florida.    Jan.  14,  1903.) 

In  Banc.  Appeal  from  Circuit  Court  Aladiaa 
County ;  William  S.  Btallock,  Judge. 

Bill  by  Richard  A.  Becker  against  D.  A, 
Robertson  and  wife.  Decree  for  complainant 
and  defendants  appeal. 

C.  C.  Thomas  and  J.  A.  Carlisle,  for  appel- 
lants. 

PER  CURIAM.  Dismissed,  on  precipe  oC 
counsel  for  appellants. 


ROUNTREE  et  al.  v.  STANSBLL. 

(Supreme  Court  of  Florida,  Division  A.    Mardi 

24,  1903.) 

Error  to  Circuit  Court  Madison  County; 
John  F.  White,  Judge. 

Action  by  A.  J.  Kountree  and  another  against 
Richard  J.  Stansell.  Judgment  for  defendant 
and  plaintiffs  bring  error. 

W.  G.  McCall,  for  plaintiffs  tai  error.  H.  J. 
McCall,  for  defendant  in  error. 

PER  CURIAM.    a%e  judgment  is  affirmed. 


SOHREBNICK  v.  SINOER  at  al. 
(Supreme  Court  of  Florida.     Feb.  17,  1903.) 

In  Banc.  Error  to  Circuit  Court  Daval 
County;    Rhydon  M.  Call,  Judge. 

Action  by  Sara  Singer  and  husband  against 
Carl  Schrebnick.  Judgment  for  complainants, 
and  defendant  brings  error. 

M.  C.  Jordan,  for  plaintiff  in  error.  H.  B. 
Philips,  for  defendants  in  error. 

PER  CURIAM.  Dismissed,  on  motion  of 
counsel  for  defendant  in  error. 


SAULS  et  al.  ▼.  LAWS  et  aL 

(Supreme  Court  of  Florida,  Division  A.    Feb. 

3,  1903.) 

Error  to  Circuit  Court,  Volusia  County ;  Mi- 
nor S.  Jones,  Judge. 

Action  by  William  Laws  and  another  against 
John  Sauls  and  others.  Judgment  for  plain- 
tifEs,  and  defendants  bring  error. 

Isaac  A.  Stewart  (Egford  Bly,  on  the  brief), 
for  plaintiffs  in  error.  Thomas  B.  Wilson,  for 
defendants  in  error. 

PBR  CURIAM.    The  judgment  la  affirmed. 
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CEOW  T.  riiORENCB  ICB  ft  COAL  CO. 

et  al. 
(Supreme  Court  of  Alabama.    May  18,  1905.) 

1.   COBPOBATlONa— ElECTIOR     01    DiBBCTOBa— 

Review  in  Equity. 
Equity  takes  jurisdiction  to  determine  the 
legality  of  an  election  of  directors  of  a  corpora- 
tion only  where  the  question  arises  incidentally 
and  collaterally  in  a  suit  of  which  the  court  haa 
jurisdiction. 

[Ed.  Note. — For  cases  in  noint,  see  Tol.  12, 
Cent.  Dfg.  Corporations,  li  12»,  I24fi.] 

S.   SaSOB— CAHODXATIOM  of  PlOTITlOTJB  STOCK. 

Equity  has  jurisdiction  to  declare  void  the 
issuance  of  fictitious  stock  in  a  corporation  and 
to  cancel  the  certificate  representing  the  stock. 

8.  Same— Canoiixation  of  Stock— Removal 

OF    DiBECTOBS— BlUC/— AIXEGATIONS— SUTFI- 
OIENCT. 

A  bill  by  a  stockholder,  praying  for  the  can- 
cellation of  a  certificate  of  stock,  because  ficti- 
tious, and  for  the  removal  of  directors  in  pos- 
session of  the  corporation,  alleged  that  the  nctl- 
tious  stock  was  issoed  in  January  and  that  the 
election  of  directors  whose  title  to  office  was 
attacked  was  held  in  November  following. 
Heid,  that  the  validity  of  the  issuance  of  the 
stock  did  not  depend  on  the  legality  of  the 
election  of  directors,  and,  though  the  validity 
of  the  election  might  arise  on  the  court  can- 
celing the  certificate  of  stock,  yet  that  was  not 
sofficient  to  give  the  court  jurisdiction  of  the 
qaestion  of  the  validity  of  the  election,  in  the 
absence  of  the  further  condition  that  the  relief 
prayed  for  in  respect  to  the  stock  depended  on  a 
aecision  of  the  validity  of  the  election  of  the 
directors. 

4.  Same— Wbo ROB— Redbesb  by  Stookhold- 
■BB— Conditions  Fbboedbrt. 

A  stockholder  of  a  corporation  cannot  aae 
for  a  wrong  against  the  corporation  without 
first  applying  to  the  officers  thereof  for  redress, 
unless  It  would  be  unavailing  so  to  do. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corpoiations,  ||  791-796.] 
B.  Saio— Bnx— Apflxcatioh    to    Dibsoeobs 
■OB  Rkdbbss. 

A  bill  by  a  stockholder  for  the  cancella- 
tion of  a  certificate  of  stock,  because  fictitious, 
alleged  that  after  the  entire  stock  bad  been 
taken  a  vecified  number  of  shares  were  issued 
without  consideration  to  a  third  person,  who 
executed  to  another  a  power  of  attorney  au- 
thorizing Um  to  vote  the  stock ;  that,  though 
no  transfer  of  the  stock  was  made  on  the  books 
of  the  corporation,  it  was  owned  by  a  director ; 
and  that  the  purpose  of  issuing  the  stock  was 
to  enable  the  directors  to  secure  control  of,  the 
corporation.  Held  to  show  the  futility  of 'ap- 
plying to  the  directors  in  possession  for  redress^ 
entitling  the  stockholder  to  sue  without  de- 
manding relief  from  them,  or  from  others  claim- 
ing to  be  directors,  but  who  were  not  acting  as 
such. 

9.  SAira— FicriTiova   Stock- Bnx— Alucoa- 
noNS. 

A  bill  in  a  suit  by  a  stockholder  for  the 
cancellation  of  a  certificate  of  stock,  because 
flctltions,  which  alleges  that  the  stock  issued  to 
a  stockholder  was  issued  without  any  considera- 
tion paid  or  to  be  paid  by  him  in  money,  proi>- 
erty,  or  service,  and  was  fictitious,  and  that  the 
stock  was  issued  on  the  representation  that  the 
plant  of  the  corporation  had  been  purchased 
for  113,000,  and  that  the  stock  was  paid  for  by 
giving  the  stockholder  a  credit  on  the  purchase 
price  of  $4,000,  and  that  the  representations 
were  untrue,  the  plant  costing  only  $9,000,  suf- 
ficiently shows  that  the  stock  was  fictitious, 
within  Const,  i  284,  prohibiting  the  issuance 
of  corporate  stock  except  for  money,  labor  done, 
or  property  actually  received,  and  declaring  that 
•U  fictitious  Increases  of  stock  shall  be  void. 

89  SO.— 26 


7.  BlQUiTr— PiXADiifo — Oknkbai,  DxuxntBEB. 

Under  Code  1896,  {  700,  declaring  that  a 
demurrer  to  the  bill  must  set  forth  the  ground 
of  demurrer  vedally,  and  otherwise  must  not 
be  heard,  a  general  ground  of  demurrer  to  a 
bill  will  not  be  considered. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  |  609.] 

8.  AppeaI/—Dektjbbeb— Sufficiency  in  Pabt. 

Where  a  demurrer  was  properly  sustained 
on  some  of  the  grounds  assigned,  the  decree  sus- 
taining the  demurrer  will  be  affirmed,  though 
other  grounds  assigned  were  not  well  taken. 

Appeal  from  Chancery  Court,  Lauderdale 
Comity;  W.  H.  Simpson,  Chancellor. 

"To  be  ofBcially  reported." 

Suit  by  Thomas  W.  Crow  against  the  Flor- 
ence Ice  ft  Coal  Company  and  others.  From 
a  decree  sustaining  a  demurrer  to  the  bill, 
complainant  appeals.    Affirmed. 

Emmet  O'Neal,  for  appellant.  Paul  Hodges 
and  John  T.  Asbcraft,  for  appellees. 

DENSON,  J.  The  bill  In  this  case  was 
filed  by  Thomas  W.  Crow  in  bis  Individual 
capacity  as  a  stockholder  In  the  Florence  Ice 
ft  Coal  Company,  a  corporation,  against  the 
said  corporation,  Henry  3.  Moore,  Walter  D. 
Moore,  John  T.  Ashcraft,  F.  B.  Wright,  Em- 
met O'Neal,  and  James  M.  Crow.  One  of  the 
purposes  of  the  bill  is  to  have  the  conrt  de- 
clare the  Issnance  of  40  shares  of  stock  in 
said  corporation  to  F.  E.  Wright  on  the  9tb 
day  of  January,  1903,  flctltions  and  void,  and 
that  the  certificate  of  said  stock  be  surren- 
dered and  canceled.  Another  purpose  is  to 
have  the  election  of  Henry  J.  Moore,  Walter 
D.  Moore,  and  Thomas  W.  Grow  (complain- 
ant) as  directors  of  said  corporation  at  a 
stockholders'  meeting  presided  over  by  Wal- 
ter D.  Moore  on  the  night  of  the  4th  of 
November,  1903,  declared  Illegal  and  void, 
and  to  have  the  election  of  Henry  J.  Moore 
as  president  and  Walter  D.  Moore  as  secre- 
tary and  treasurer  of  said  corporation,  by 
Henry  J.  Moore  and  Walter  D.  Moore,  claim- 
ing to  be  directors,  declared  Illegal  and  void, 
and  to  have  the  court  decree  that  complain- 
ant, Emmet  O'Neal,  and  James  M.  Crow  are 
the  directors  of  said  corporation,  and  that 
complainant  is  the  president  and  James  M. 
Crow  is  the  secretary  and  treasurer  of  said 
corporation.  All  the  respondents  except  Elm- 
met  O'Neal  and  James  M.  Crow  Joined  in  a 
demurrer  to  the  bill,  assigning  20  grounds 
or  causes  of  demurrer.  The  chancellor  sus- 
tained the  demurrer  upon  all  the  grounds 
except  the  fourteenth,  fifteenth,  seventeenth, 
eighteenth,  nineteenth,  and  twentieth.  The 
appeal  was  taken  from  the  decree  by  the  com- 
plainant, and  be  has  assigned  as  error  the 
decree  sustaining  the  grounds  of  demurrer 
as  above  indicated. 

It  has  been  frequently  held  by  this  court 
that  "a  court  of  equity  will  not  primarily 
take  jurisdiction  to  determine  the  legality 
of  an  election  of  directors  of  a  corporation, 
or  to  remove  a  director  who  Is  in  possession 
of  the  office.  The  court  will  inquire  into  the 
regularity  of  the  election,  or  the  right  of  the 
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person  to  the  oflBce.  only  when  the  qnestion 
arises  Incidently  and  collaterally  In  a  suit  of 
which  the  court  has  rightful  jurisdiction  and 
the  grant  of  relief  depends  upon  Its  decision." 
Nathan  v.  Tompkins,  82  Ala.  437,  2  South.  747 ; 
Moses  y.  Thompklns,  84  Ala.  613, 4  South.  763 ; 
Ferry  v.  Tuskaloosa  Cotton  Oil  Mill  Co.,  03 
Ala.  364,  0  South.  217;  Elliott  t.  Sibley,  101 
Ala.  344, 13  South.  600.  In  the  last  case  dted, 
this  principle  was  based,  not  so  much  upon 
the  doctrine  of  multifariousness,  as  upon  a 
want  of  equity  in  the  bill  In  this  respect 

Equity  Jurisdiction  to  declare  the  Issuance 
of  fictitious  stock  In  a  corporation  void,  and 
to  have  the  certificates  representing  such 
stock  canceled,  cannot  be  questioned.  The 
question  to  be  determined,  then,  is  whether 
or  not  the  relief  prayed  for  with  respect  to 
hating  the  issuance  of  the  stock  declared 
fictitious  and  void  depends  upon  a  decision 
of  the  regularity  vel  non  of  the  election  of 
the  directors  and  officers  of  the  corporation. 
It  Is  shown  by  the  averments  in  the  bill  that 
the  alleged  fictitious  stock  was  Issued  and 
signed  by  the  legal  officers  of  the  corporation 
on  the  9th  day  of  January,  1903,  and  that  the 
election  of  the  board  of  directors  whose  title 
to  the  office  is  attacked  was  held  on  the 
night  of  .the  4th  of  November,  1903.  Under 
this  state  of  the  case  we  fall  to  discover  that 
the  validity  of  the  issuance  of  the  stock  could 
In  any  wise  depend  upon  the  legality  or  regu- 
larity of  the  election  of  the  directors  and  of- 
ficers of  the  corporation  at  an  election  held 
nearly  nine  months  after  the  Issuance  of  the 
stock.  It  may  be  that  a  decree  by  the  court 
declaring  that  the  Issuance  of  the  stock  was 
fictitious  and  void  would  affect  the  validity  of 
the  election  of  the  directors  in  such  way  as 
to  put  a  proper  person  In  position  to  institute 
proper  proceedings  to  have  the  qnestion  Judi- 
cially determined.  But  this,  even  If  it  could 
have  been  held  to  have  arisen  incidentally, 
could  not  of  Itself  Impart  to  the  chancery 
court  Jurisdiction  to  determine  the  question, 
In  the  absence  of  the  further  condition  that 
the  relief  prayed  for  in  respect  to  having  the 
issuance  of  the  stock  declared  fictitious  and 
void  depended  upon  a  decision  of  the  validity 
vel  non  of  the  election  of  the  directors.  In 
this  view  of  the  case  the  bill  was  without 
equity,  and  the  seventh,  eighth,  eleventh,  and 
sixteenth  grounds  of  demurrer,  which  pre- 
sent the  question,  were  properly  sustained. 

An  individual  stockholder  of  a  corporation, 
as  a  general  rule,  cannot  bring  a  suit  to  rem- 
edy an  alleged  corporate  wrong  without  hav- 
ing first  applied  to  the  directors  of  the  cor- 
poration for  redress  of  his  grievances.  Bell 
V.  Montgomery  Light  Co.,  103  Ala.  275,  15 
South.  569;  L.  &  N.  R.  R.  Co.  v.  Neal,  128 
Ala.  149,  29  South.  865.  But  there  Is  an  ex- 
ception to  the  rule.  The  exception  Is  that 
the  stockholder  need  not  seek  redress  at  the 
hands  of  the  corporate  authorities  when  it 
would  be  wholly  unavailing  and  fntlle.  It 
Is  necessary,  however,  that  this  excuse  should 
be  disclosed  in  the  bill  by  averment  of  the 
facts   with   particularity    and    deflniteness. 


Authorities  sqpra;  Jasp^  Land  Co.  v. 
WalUs,  123  Ala.  652.  26  South.  659;  Mont- 
gomery Traction  Co.  v.  Harmon  (Ala.)  37 
South.  873.  The  bill,  touching  this  matter, 
shows  that,  after  the  entire  capital  stock  of 
the  corporation  had  been  subscribed  for  and 
taken,  the  40  shares  were  issued  to  F.  EL 
Wright  on  the  9th  day  of  January,  1903; 
that  on  that  day  Henry  J.  Moore,  the  pres- 
ident of  the  corporation,  and  J.  S.  Kllburn, 
its  secretary,  at  the  Instance  and  request  of 
John  T.  Ashcraft,  issued  the  40  shares  of 
stock  to  Wright;  that  Kllburn,  as  secretary, 
signed  the  certificates  of  stock  upon  the  rep- 
resentations of  the  said  Henry  J.  Moore  and 
John  T.  Ashcraft  that  the  ice  plant  and  all 
machinery  necessary  for  the  manufacture  of 
Ice,  "duly  Installed"  and  ready  for  (^>eratloD, 
had  been  purchased  at  and  for  the  sum  of 
$13,000 ;  and  that  the  said  stock  so  Issued  to 
the  said  Wright  was  paid  for  by  giving  a 
credit  on  the  purchase  price  of  the  said  Ice 
plant  of  $4,000.,  It  is  alleged  that  the  rep- 
resentations were  relied  on  by  Kllburn  when 
he  signed  the  certificate  of  the  stodc  Issued 
to  Wright  It  is  also  averred  that  these 
representations  were  untrue,  and  that  the 
plant  only  cost  $9,000;  that  fbe  stock  was 
.issued  to  Wright  without  any  consideration 
paid  or  to  be  paid  by  the  said  Wright  in 
money,  property,  or  services,  and  was  wholly 
fictitious.  It  further  appears  by  the  aver- 
ments of  the  bin  that  at  the  time  the  stock 
was  issued  to  Wright  he  executed  to  John  T. 
Ashcraft  a  general  power  of  attorney,  author- 
izing him  to  vote  said  stock  at  all  meetings 
of  the  stockholders.  It  is  averred  that  the 
stock  Issued  to  Wright  although  no  transfer 
has  been  made  of  it  on  the  books  of  the  cor- 
poration. Is  held  and  owned  by  Henry  J. 
Moore  and  John  T.  Ashcraft,  and  that  the 
purpose  and  object  of  said  Moore  and  Ash- 
craft In  having  said  stock  issued  was  to 
secure  for  themselves  and  Walter  D.  ^oore 
control  and  management  of  the  aflTalrs  of  the 
corporation.  Taking  the  averments  above 
set  out  as  true,  we  hardly  think  it  would  be 
reasonable  to  suppose  that  Henry  J.  Moore 
and  Walter  D.  Moore,  the  beneficiaries  of  the 
alleged  fictitious  stock,  would,  on  demand 
made  by  a  stockholder,  have  commenced  a 
suit  to  have  the  issuance  of  the  stock  can- 
celed. 

But  it  is  further  Insisted  that  a  demand  to 
bring  the  suit  should  have  been  made  upon 
the  board  of  directors,  alleged  to  be  composed 
of  the  complainant,  Emmet  O'Neal,  and 
James  M.  Crow.  The  bill  clearly  shows  that 
these  men,  while  th^  claim  to  be  the  direct- 
ors of  the  corporation,  are  not  exercising  any 
of  the  duties  of  directors.  They  are  not  in 
possession,  control,  or  management  of  any 
of  the  property  of  the  corporation.  They 
have  none  of  the  corporation's  books,  papers, 
or  assets  in  possession.  It  is  also  shown 
that  the  board  of  directors  presided  over  by 
Henry  J.  Moore  Is  the  governing  board  and 
engaged  In  carrying  on  the  business  of  the 
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corporatloo.  It  miut  be  held  that  the  ayer- 
menta  of  the  bill  brought  the  complainant 
within  the  exception  of  the  general  rule,  and 
that  the  third,  fourth,  ninth,  and  tenth 
grounds  of  the  demurrer  were  not  well  as- 
signed. 

Sectlcm  284  of  the  Constitation  prohibits 
the  Issuance  of  stock  In  corporations  except 
for  money,  labor  done,  or  property  actually 
received,  and  declares  that  all  fictitious  In- 
creases of  stock  or  Indebtedness  of  a  coriio- 
ratlon  shall  be  void.  The  bill,  as  we  hare 
seen,  avers  that  the  40  shares  of  stodc  Issued 
to  Wright  were  Issued  without  any  consider- 
ation paid  or  to  be  paid  by  the  said  Wright 
In  money,  property,  or  services,  and  were 
wholly  fictitious.  We  have  also  noticed  the 
averments  of  the  bill  as  to  the  representa- 
tions which  were  made  at  the  time  the  stock 
was  Issued.  The  averments  are  sufficiently 
specific  to  uphold  the  bill  against  the  objec- 
tion pointed  out  by  the  twelfth  and  thir- 
teenth grounds  of  the  demurrer.  The  first 
ground  of  the  demurrer  was  general,  and 
should  not  have  been  considered.  Code 
1886,  §  700.  and  authorities  there  cited. 

We  have.  In  what  has  been  said,  covered  all 
the  points  made  by  the  assignments  of  error, 
and.  ve  trust,  have  furnished  a  guide  by 
which  the  complainant  may  amend  his  bill, 
if  he  should  desire  to  further  prosecute  the 
suit;  and  to  this  end  the  complainant  will 
be  granted  SO  days  within  which  to  amend 
the  bill.  While  we  have  held  that  some  of 
the  grounds  of  demTurrer  to  the  bill  were  not 
well  taken,  yet,  the  demurrer  having  been 
properly  sustained  on  other  grounds  assigned, 
the  decree  of  the  chancery  court  must  be 
affirmed. 

McCIiELLAM,  0.  X,  and  TYSON  and 
ANDERSON,  JJ.,  coDcnr. 


COLB  ▼.  BIRMINGHAM   UNION  RT.  CO. 

et  al. 
(Snpreme  Court  of  Alabuna.    May  11,  1905.) 
CoBPORATioiro — ^AoTB  Ultba  ViBBa — Smr  bx 

SrOCKHOLDKBS— LACHKS. 

A  suit  by  a  stockholder  of  a  street  rail- 
way company  to  set  aside,  on  the  ground  of 
ultra  vires,  its  sale  of  its  jwoperty  to  another 
such  company  for  shares  of  its  stock,  is  barred 
by  laches,  being  brought  ten  years  after  the 
transfer  and  two  years  after  he  admittedly 
knew  of  it;  the  property  having  in  the  mean- 
time been  sold  to  a  third  company,  and  having 
been  mortgaged  by  the  latter,  and  the  stock- 
holder having  lived  near  the  city,  though  out- 
side the  state,  everything  done  having  been 
open  to  the  public,  and  statutes  having  been 
passed  to  regulate  anything  done  in  the  way  of 
consolidation,  of  which  it  is  difficult  to  con- 
ceive that  be  did  not  have  notice. 

Appeal  from  Chancery  Court,  Jefferson 
County:  John  0.  Carmichael,  Chancellor. 

Suit  by  Charles  M.  Cole  against  the  Bir- 
mingham Union  Railway  Company  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals,    AfSrmed. 


The  bill  in  this  case  was  filed  by  appel- 
lant, who  avers  himself  to  be  the  owner  of 
76  shares  of  the  capital  stock  of  the  Birming- 
ham Union  Railway  Company,  and  seeks 
to  set  aside  a  transfer  of  the  assets  of  said 
corporation,  alleged  to  have  been  made  In 
1891,  to  the  Birmingham  Railway  &  Electric 
Company.  The  bill  further  seeks  to  set  aside 
another  transfer  of  the  assets  of  the  corpora- 
tion made  by  said  Birmingham  Railway  & 
Electric  Company  In  February,  1893,  to  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany, an  Alabama  corporation.  It  Is  shown 
that  In  each  sale,  the  assets  of  the  vendor 
corporation  were  paid  for  by  Issuing  stock 
of  the  vendee  corporation  to  the  owners  of 
stock  of  the  vendor  corporation.  The  com- 
plainant alleges  that  he  did  not  assent  to 
either  of  these  transactions;  that  each  of 
the  sales  was  nltra  vires;  and  as  to  him 
were  and  are  void.  The  bill  further  alleges 
that  complainant  bought  his  stock  In  April 
1890,  and  that  it  Is  now  of  great  value,  and 
has  earned  large  dividends  since  said  sales. 
That  under  and  by  virtue  of  the  several  con- 
solidations that  were  effected  by  the  sales 
described  In  the  bill,  the  several  corporations, 
to  wit:  the  Birmingham  Railway  &  Electric 
Company,  and  the  Birmingham  Railway, 
lilght  &  Power  Company,  have  executed 
several  series  of  bonds  secured  by  mortgages 
on  all  the  properties  attempted  to  be  con- 
solidated by  them,  Including  the  property 
of -the  Birmingham  Union  Railway  Company ; 
and  that  the  property  of  the  Birmingham 
Union  Railway  Company,  included  In  said 
mortgage,  1b  the  most  valuable  portion  of  the 
property  attempted  to  be  mwtgaged  by  the 
said  Birmingham  Railway  &  Electric  C(«n- 
pany,  and  by  the  said  Birmingham  Railway, 
IJght  &  Power  Company.  The  bill  further 
alleges  that  the  owners  and  purchasers  of  the 
said  bonds  took  the  same  with  full  knowl- 
edge of  the  Invalidity  of  the  said  secwitles 
as  far  as  the  property  of  the  Blrmin^am 
Union  Railway  Company  is  concerned.  The 
bill  further  avers  that  complainant  la,  and  at 
all  times  has  been,  a  resident  of  the  state 
of  Tennessee,  and  that  he  was  not  aware 
of  the  true  condition  of  matters  until  within 
the  last  few  months.  It  is  further  stated 
that  said  Birmingham  Union  Railway  Com- 
pany has  had  no  meeting  of  Its  stockholders 
since  1803.  The  bill  alleges  further  that 
the  facts  and  drctunstances  connected  with 
the  consolidation  of  said  several  companies 
are  wholly  within  the  knowledge  of  the 
parties  who  have  manipulated  the  same; 
that  complainant  has  made  diligent  efforts 
to  ascertain  the  details  of  said  transactions, 
but  has  been  unable  to  procure  the  books  of 
the  company  showing  the  same.  If  they  are 
shown  by  said  books,  or  to  elicit  any  Informa- 
tion from  said  parties  having  knowledge 
thereof.  A  copy  of  the  charter  of  the  Bir- 
mingham Union  Railway  Ck>mpany;  a  copy 
of  an  act  of  the  Legislature  of  Alabama,  tsi- 
tltled  "An  act  to  confirm,  amend  and  enlarge 
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the  charter  of  the  Birmingham  Railway  & 
Electric  Company,  and  to  ratify  and  confirm 
the  consolidation  of  the  Bessemer  &  Birmlng^ 
ham  Railroad  Company  with  other  corpora- 
tions therein  named"  (Acta  1890-01,  p.  681) ; 
a  copy  of  an  act  of  the  Legislature  conferring 
additional  powers  on  the  Birmingham  Rail- 
way &  Electric  Company  (Acts  1892-93,  p. 
794),  were  attached  as  exhibits  to  the  bill. 
The  Birmingham  Union  Railway  Company, 
the  Birmingham  Railway  &  Electric  Com- 
pany, the  Birmingham  Railway,  Light  & 
Power  Company,  and  the  trust  companies, 
acting  as  trustees  under  said  several  men- 
tioned mortgagee,  are  made  parties  defend- 
ant The  bill  prays  for  ttie  appointment  of 
a  receiver  to  take  charge  of  all  the  assets  of 
the  Birmingham  Union  Railway  Company,  and 
that  the  Birmingham  Railway,  Light  &  Power 
Company  be  ordered  to  surrender  and  trans- 
fer such  assets  to  Bald  receiver;  and  that 
the  mortgagee  executed  since  said  alleged 
consolidation  be  set  aside  and  held  for  naught 
in  so  far  as  they  affect  the  rights  and  prop- 
erty of  the  Birmingham  Union  Railway 
Company ;  and  for  an  accounting  by  the  sever- 
al defendants  of  the  assets  of  the  Birming- 
ham Union  Railway  Company  which  have 
come  Into  their  respective  hands.  The  de- 
fendants demurred  to  the  bill  on  the  ground 
of  the  laches  of  the  complainant 

John  F.  Martin  and  A.  Latady,  for  appel- 
lant Walker,  Tillman,  Campbell  &  Walker, 
for  appellees. 

HARALSON,  J.  The  defense  relied  on  is, 
that  having  delayed  for  more  than  ten  years 
in  seeking  relief,  allowing  conditions  to 
change,  and  the  rights  of  third  parties  to 
Intervene,  defendant  is  barred  by  bis  laches, 
of  any  relief  prayed. 

The  question  of  laches  as  applicable  to 
this  case,  has  been  so  often  considered  and 
approved  by  this  and  other  courts  and  law 
writers,  as  to  leave  nothing  new  to  be  origi- 
nated on  the  question.  It  will  suit  our  pur- 
poses as  well,  if  not  better,  therefore,  to 
refer  to  some  of  these  authorities  bearing 
directly  on  the  case,  and  repeat  the  language 
employed  In  some  of  them  found  to  be  ap- 
plicable. In  the  case  of  Rabe  v.  Dnnlap, 
61  N.  J.  Eq.  40,  26  Atl.  959,  in  point  in  many 
of  its  phases,  it  is  said:  "But  stockholders, 
to  be  entitled  to  the  summary  Interference 
of  the  court  in  cases  where  they  seek  protec- 
tion against  acts  which  are  merely  In  excess 
of  the  powers  of  the  corporation,  and  are 
not  prohibited  by  law,  must  be  diligent 
They  must  apply  so  recently  after  the  doing 
of  the  act  of  which  they  complain  that  the 
court  may  stop  or  imdo  the  wrong  to  them 
without  doing  equal  or  greater  wrong  to 
some  other  person.  The  principle  which 
must  control  the  action  of  a  court  of  equity 
in  cases  where  the  defoise  Is  laches,  was 
laid  down  by  Lord  Camden  many  years  ago 
In  these  words:  'Nothing  can  call  forth 
the  actlTltgr  of  a  ooort  of  equity   bat   coor 


science,  good  faltb  and  reasonable  diligence. 
Where  these  are  wanting,  the  court  is  pas- 
sive, and  does  nothing.  Laches  and  neglect 
are  always  dlsoonntenanced,  and,  therefore, 
from  the  beginning  of  tills  Jurisdiction,  there 
was  always  a  limitation  to  salts  in  equity.' 
Smith  V.  Clay,  reported  In  a  note  to  Del- 
vralne  t.  Brown,  3  Brown,  Gb.  639,  2  Amb. 
645.  This  principle,  as  it  is  applied  to  attock- 
holders  who  are  tardy  In  seeking  protection 
against  acts  ultra  vires  of  the  corporation, 
was  expressed  by  Sir  John  Bomllly,  master 
of  the  rolls.  In  Gregory  v.  Patchett,  88  Beav. 
695,  602,  in  this  form:  'Sharebold^s  can- 
not He  by,  sanctioning,  or  by  their  silence 
at  least  acquiescing  in,  an  arrangement  which 
is  ultra  vires  of  the  company  to  which  th^ 
belong,  watching  the  result — if  it  be  favor- 
able and  profitable  to  themselves,  to  abide 
by  it,  and  Insist  upon  its  validity;  but,  if  it 
prove  unfavorable  and  disastrous,  then  to 
Institute  proceedings  to  set  it  aside.'  And 
Lord  Justice  Turner's  statement  of  the  rule 
is  equally  pertinent  to  the  case  in  hand.  In 
Great  Western  Ry.  Co.  v.  Oxford,  W.  &  W. 
Ry.  Ck>.,  3  De  Gex,  M.  &  O.  341,  359,  he  said: 
'Where  the  summary  interference  of  this 
court  is  invoked.  In  cases  of  this  nature,  it 
must  be  Invoked  promptly.  Parties  who 
have  lain  by,  and  permitted  a  large  expendi- 
ture to  be  made,  in  contravention  of  the  rights 
for  which  they  contend,  cannot  call  upon 
the  court  for  its  summary  interference.  The 
Jurisdiction  to  Interfere  is  purely  equitable, 
and  it  must  be  governed  by  equitable  prin- 
ciples. One  of  the  first  of  those  principles 
is  that  parties  coming  into  equity  must  do 
equity,  and  this  principle  more  than  reaches 
to  cases  of  this  description.  If  parties  can- 
not come  into  equity  without  submitting  to 
do  equity,  a  fortiori,  they  cannot  come  for 
the  summary  Interference  of  the  court  when 
their  conduct  before  coming  has  been  such 
as  to  prevent  equity  being  done.'  The  cases 
in  which  this  principle,  as  it  is  applied  to 
stockholders,  has  been  discussed  are  numer- 
ous. The  doctrine  they  establish  Is,  that 
where  an  act  Is  done  openly,  and  especial- 
ly on  notice,  and  without  evil  Intent,  though 
clearly  in  excess  of  the  power  of  the  corpora- 
tion, a  nonassentlng  stockholder  will  not 
be  allowed  to  pause  to  speculate  upon  the 
chances — ^to  wait  until  he  can  see  whether 
such  act  Is  likely  to  result  in  profit  or  loss — 
but,  to  be  entitled  to  the  summary  Interfer- 
ence of  the  court,  he  mast  nsk  for  it  prompt- 
ly, and  before  the  act  of  which  he  complains 
has  become  the  foundations  of  rights  or 
equities  which  must  be  destroyed,  or  great- 
ly Impaired,  If  the  act  be  nullified  or  undone. 
Or,  stated  with  greater  brevity,  and  In  its 
simple  essence,  the  rule  Is  this :  If  he  wants 
protection  against  the  consequences  of  an 
ultra  vires  act,  he  must  ask  for  It  with  suf- 
ficient promptness  to  enable  the  court  to  do 
Justice  to  him  without  doing  injustice  to 
others." 
In  Hubbard  t.  Manhattan  Trust  Co.,  87 
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Fed.  59,  30  G  a  A.  620,  It  was  said:  "It  to 
averred  In  the  most  general  terms  that  the 
hypothecation  was  frandulently  concealed 
from  the  complainants,  and  that  they  did  not 
learn  of  the  wrongs  alleged  until  after  the  sale, 
and  in  {mother  part  of  the  bill,  until  long 
after  the  sale  of  the  bonds  and  stock.  *  *  • 
The  defense  of  staleness  is  not  the  defense 
that  a  lapse  of  time  has  taken  place  since 
the  cause  of  action  accrued,  which  has  cre< 
ated  a  bar  analogous  or  akin  to  the  bar  cre- 
ated by  the  statute  of  limitations.  'Laches  Is 
not,  like  limitation,  a  mere  matter  of  time, 
but  principally  a  question  of  the  Inequity  of 
permitting  a  claim  to  be  enforced'  (Galliber  ▼. 
Caldwell,  146  U.  S.  368,  12  Sup.  Ct  873,  36 
L.  Ed.  738) ;  and,  when  this  inequity  exists,  a 
court  of  equity  will  refuse  relief,  although  the 
time  which  has  elapsed  since  the  alleged  In- 
Jury  Is  less  than  that  which  Is  made  a  bar  by 
the  statute  of  limitations  ( Alsop  v.  Rlker,  155 
U.  8. 448, 15  Sup.  Ct  162,  39  L.  Ed.  218).  This 
Inequity  often  arises  from  the  changed  value 
of  the  property  during  the  time  which  has 
elapsed  since  the  date  of  the  transactions 
which  are  the  subject  of  the  suit,  or  from  the 
changed  relation  of  the  parties  to  the  prop- 
erty, as  when  a  sale  has  taken  place,  and  new 
rights  have  arisen.  This  class  of  cases  fre- 
quently appears  tn  the  latter  volumes  of  re- 
ports of  the  Supreme  Court,  some  of  which  are 
cited  in  Oalllher  v.  Caldwell,  supra.  This 
case  to  not  one  of  the  class  where'the  value  of 
the  property  has  risen  greatly  while  the 
complainant  slumbered,  or  where  new  rights 
have  artoen.  •  •  •  In  a  bill  to  obtain  re- 
lief from  an  alleged,  but  concealed  and  recent- 
ly discovered,  fraud,  it  was  always  held  that 
there  must  be  distinct  averments  as  to  the 
time  of  the  discovery  of  the  fraud,  how  the 
knowledge  was  obtained,  why  it  was  not  ob- 
tained earlier,  and  as  to  the  diligence  pre- 
viously used  In  the  investigation  of  the 
fraudulent  transaction,  so  that  a  court  would 
discover  from  the  bill  itself  whether  the  com- 
plainant had  not  lost  hto  rights  by  his  negli- 
gence. Steams  v.  Page,  7  How.  819,  12  L. 
Ed.  928.  It,  therefore,  naturally  resulted 
that  'a  defense  grounded  upon  the  staleness 
of  the  claim  asserted  may  be  made  by  demur- 
rer.' Lansdale  v.  Smith,  106  U.  S.  891, 
1  Sup.  Ct  850,  27  L.  Ed.  219." 

"Laches  alone  is  sufficient  to  bar  equitable 
relief,  especially  when  it  has  been  so  long  con- 
tinued as  to  render  the  relief  sought  doubt- 
ful, uncertain,  unfair  or  unjust"  Ohio  Kiv- 
er  R.  Co.  V.  Johnson  (W.  Va.)  40  S.  E.  407. 

In  Patterson  v.  Hewitt  (N.  M.)  66  Pac. 
652,  66  L.  R.  A.  658,  one  of  the  most  elabo- 
rate and  well  considered  cases  to  be  found,  a 
great  array  of  authorities  are  cited  and  re- 
viewed. Many  cases  are  referred  to,  where 
the  doctrine  of  laches  was  applied,  regardless 
of  the  statute  of  limitations,  and  where  the 
period  of  time  was  comparatively  short 
"The  court  points  out  that  in  the  cases  of 
Harwood  v.  Railroad  Co.,  17  Wall.  79,  21  L. ' 
Ed.  668,  and  la  Davison  t.  Davto»   126   U. 


S.  90,  8  Sup.  Ct  825,  81  L.  Ed.  035,  a  delay  of 
five  years  was  held  to  be  inexcusable  laches." 

In  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587,  23  L.  Ed.  328,  and  Hayward  v.  EHot  N. 
Bank,  96  U.  S.  611,  24  L.  Ed.  856,  four  years 
was  held  to  be  laches. 

In  Brown  v.  County  of  Buena  Vista,  96 
U.  S.  161,  24  L.  Ed.  422,  7  years  was  held  to 
be  toches,  although  the  information  of  the 
complainants  was  secured  but  20  months  be- 
fore the  commencement  of  the  suit 

In  Holgate  v.  Eaton,  116  U.  S.  33,  6  Sup. 
Ct  224,  20  L.  Ed.  538.  and  In  Society  Fon- 
dere  v.  MilUken,  135  U.  S.  304,  10  Sup.  Ct 
823,  84  L.  Ed.  208,  a  delay  of  10  years  in 
each  case  was  held  inexcusable  laches. 

In  Pollard  v.  Clayton,  1  Kay  &  J.  462,  8.  c. 
13  Morrison,  Min.  Uep.  334,  a  suit  relating  to 
mining  property,  11  months  was  held  to  be 
fatal  delay,  etc.  The  doctrine  is  then  stated, 
"When  a  case  to  of  purely  equitable  cogni- 
zance, in  the  application  of  the  doctrine  of 
laches,  courts  of  equity  act  upon  their  own  In- 
herent doctrines  of  discouraging  for  the  peace 
of  society,  antiquated  demands,  and  refuse  to 
interfere  when  there  has  been  gross  laches  in 
prosecuting  the  claim,  or  long  acquiescence 
In  the  assertion  of  adverse  rights." 

In  Noyea  on  Intercorporate  Relations,  i 
49,  it  is  said  that  "Laches  in  bringing  suit 
will  preclude  a  dissenting  stockholder  from 
enjoining  a  consolidation.  •  •  •  •  Acqui- 
escence for  an  extended  period,  during  which 
I  time  the  interests  of  third  parties  have  in- 
;  tervened,  may  itself  constitute  laches  and 
prevent  a  stockholder  from  attacking  a  con- 
solidation even  on  the  ground  of  fraud." 

As  a  general  proposition,  a  party  without 
notice  or  knowledge,  cannot  be  charged  with 
laches.  Means  of  knowledge,  however,  are 
equivalent  to  knowledge.  As  has  been  well 
said:  "Means  of  knowledge,  plainly  within 
reach  of  stockholders  by  the  exercise  of  the 
slightest  diligence  is  in  legal  efTect  equivalent 
to  knowledge."  Jesup  v.  111.  C.  R.  Co.  (C. 
C.)  43  Fed.  483.  "Whatever  to  sufficient  to 
excite  attention,  and  put  the  party  on  his 
guard,  and  call  for  Inquiry,  is  notice  of  every- 
thing to  which  the  inquiry  would  lead. 
When  a  person  has  sufficient  information  to 
lead  him  to  a  fact,  he  will  be  deemed  con- 
versant with  it  It  to  immaterial  whether 
the  court  declares  the  consolidation  void  or 
voidable."  2  Cook  on  Corp.  §  731,  and  note 
1;  Adler  v.  Van  Kirk  Land  Co.,  114  Ala. 
651,  21  South.  490,  62  Am.  St  Rep.  133; 
James  v.  James,  55  Ala.  525. 

The  case  of  Leavenworth  Co.  v.  Chicago 
R.  R.  Co.  (C.  C.)  18  Fed.  209,  to  In  many 
respects  identical  with  the  one  we  consider 
on  the  question  of  notice.  In  the  opinion 
it  is  said:  "'But  while,  as  in  the  present 
case,  the  transaction  complained  of  is  the 
consolidation  of  two  quasi-public  corpora- 
tions, made  or  attempted  to  be  made  un- 
der and  by  virtue  of  authority  conferred 
by  a  public  statute,  by  proceedings  had  and 
entered  of  record  upon  the  books  of  the  re- 
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spectlve  corporations,  •  •  •  It  Is  dlf- 
flcnlt  to  see  upon  what  ground  the  transac- 
tion can  be  regarded  as  one  which  conceals  It- 
self. On  the  contrary,  the  court  would  be 
inclined  to  hold  that  the  stockholders  of  the 
respective  corporations  are  charged  with  no- 
tice of  the  proceedings,  and  bound  to  proceed 
with  reasonable  diligence  to  annul  them. 
And,  however  this  may  be,  they  cannot  stand 
by  for  a  series  of  years,  making  no  sign  of 
discontent,  while  other  innocent  parties  in- 
vest their  means  upon  the  faith  of  the  valid- 
ity of  the  consolidation.'  Again  the  learned 
Judge  says :  'In  the  very  nature  of  the  case 
the  consolidation  of  the  two  railroad  com- 
panies in  question  most  have  been  a  trans- 
action quite  public  and  notorious  in  its  char- 
acter, and  well  known  to  the  public,  and  es- 
pecially to  the  stockholders  in  the  respective 
corporations  and  others  pecuniarily  inter- 
ested.' And  again:  'It  is  said,  however, 
that  the  complainant  may  have  had  notice  of 
the  fact  of  consolidation,  but  not  of  the 
facts  rendering  consolidation  fraudulent 
No  doubt  the  question  in  all  such  cases  most 
be,  not  whether  complainant  had  knowledge  of 
the  act  complained  of,  but  whether  he  knew, 
or  might,  by  proper  diligence,  have  known, 
of  the  facts  constituting  the  fraud.  But 
what  are  the  facts  constituting  the  alleged 
fraud  in  the  present  case?  The  principal  al- 
legation is  that  the  consolidation  was  fraud- 
ulent and  void  because  the  constituent  cor- 
porations were  without  power  to  consolidate. 
Can  the  defendant  be  heard  to  plead  its 
ignorance  of  the  powers  of  the  corpora- 
tion of  which  it  was  a  member?  We  think 
it  was  bound  to  know  what  these  powers 
were;  and  if  it  were  not,  it  would  be  held 
bound,  in  such  a  case  as  this,  to  make  inquiry 
within  a  reasonable  time  after  the  act  com- 
plained of,  and  would  be  held  to  such  knowl- 
edge as  it  might  acquire  by  such  inquiry. 
Whatever  Is  sufficient  to  excite  attention,  and 
put  the  party  on  his  guard  and  call  for  in- 
quiry, is  notice  of  everything  to  which  the 
inquiry  would  have  led.  When  a  person  has 
sufficient  information  to  lead  him  to  a  fact, 
he  shall  be  deemed  conversant  with  it  Mar- 
tin V.  Smith,  1  Dill.  96,  Fed.  Cas.  No.  9,164, 
and  cases  cited.'  It  is  further  said  in  the 
opinion  in  that  case:  The  complainant 
knew,  or  should  have  known,  that  the  cor- 
poration in  which  it  was  a  stockholder  had 
been  consolidated  witb  the  Iowa  corporation. 
It  also  knew,  or  might  have  ascertained, 
the  terms  of  the  consolidation,  and  whether 
it  was  within  the  powers  of  the  corporation 
to  enter  into  it  Having  notice  of  these 
things,  and  being  advised  that  large  sums  of 
money  were  about  to  be  raised  by  the  con- 
solidated company  •  •  •  it  is  impossible 
to  hold  that  it  was  not  guilty  of  laches  in 
waiting  thirteen  years,  and  until  a  valuable 
property  had  been  built  up,  and  large  inter- 
ests acquired  upon  the  faith  of  the  validity 
of  the  consolidation,  before  instituting  these 
proceedings." " 
In  the  case  at  bar,  it  would  seem  that  com- 


plainant if  he  did  not  have  actual  notice  of 
the  consolidation  of  which  be  complains,  did 
have  notice  of  facts  sufficient  to  put  him  on 
notice.  More  than  ten  years  had  elapsed  af- 
ter the  first  consolidation.  There  is  no  aver- 
ment that  there  was  any  concealmen):  in  any- 
thing ttiat  was  done.  Other  consolidations 
grew  up,  upon  the  same  system,  new  proper- 
ties were  acquired,  new  liabilities  of  large 
amounts  were  incurred,  the  dty  of  Birming- 
ham, meantime,  had  grown  witb  wonderful 
and  increasing  rapidity.  Acts  of  the  Legisla- 
ture were  enacted  to  regulate  anything  that 
was  done  in  the  way  of  consolidation,  of 
which  it  is  difficult  to  conceive  that  com- 
plainant was  not  aware.  He  lived  out  of 
the  state,  it  is  true,  but  within  a  compara- 
tively short  distance  of  Birmingham.  What- 
ever was  done,  appears  to  have  been  open  to 
the  public,  and  no  actual  fraud  is  alleged. 
It  appears  that  complainant  by  his  averments 
knew  of  tills  consolidation  for  some  two  years 
or  more,  before  be  commenced  this  suit,  and, 
for  more  than  ten  years,  he  sat  idly  by  and 
did  nothing  to  repair  his  alleged  wrong. 
Every  other  stockholder  bad  consented  to  the 
consolidation  except  himself. 

The  court  below  was  of  the  opinion  and  he 
decreed  accordingly,  that  the  demurrer  to  the 
bill  for  laches  was  well  taken,  and  we  ap- 
prove bis  decrea 

It  is  unnecessary  to  consider  any  other 
question  discussed. 

Affirmed. 

McCIiELLAN,  O.  J.,  and  0OWDBIX, 
and  DENSON,  JJ.,  concur. 


NORDAN  V.  STATE. 
(Supreme  Court  of  Alabama.    April  13,  1905.) 

1.  HOUICIDE — INDICTMBNT — COUWTS. 

Where  one  is  charged  with  murder  by  ad- 
ministering or  causing  to  be  administered  poison 
to  decedent  a  _  count  charging  him  with  the 
murder  by  administering  a  designated  poison  to 
decedent  and  a  count  charginfr  him  with  the 
murder  by  causing  to  be  administered  a  des- 
ignated poison  to  decedent  are  sufiBcient  to  meet 
any  phase  of  the  evidence. 

2.  JuBY — Venibi:  fob  Tbial  fob  Cbim ks. 

Twenty-four  jurors  were  drawn  and  sum- 
moned for  a  term  of  court  Three  failed  to  ap- 
pear. The  court  on  the  Brst  day  of  the  term 
Impaneled  Jury  No.  1  of  12  jurors,  and,  without 
completing  jury  No.  2,  proceeded  to  bear  a  case, 
and  fixed  the  day  for  the  trial  of  one  accused 
of  murder,  and  ordered  60  special  jurors  to  be 
drawn  according  to  law,  who,  together  with  the 
regular  jurors  for  the  week,  would  be  the  spe- 
cial venire  in  defendant's  case.  On  the  same 
day  jury  No.  2  was  organized,  and  the  deficien- 
cy supplied  as  provided  by  Code  1896,  §  5011. 
With  juries  Nos.  1  and  z  and  the  50  special 
jurors,  the  specitd  venire  was  made  up  and 
served  on  defendant.  Held,  that  defendant  was 
not  deprived  of  any  right;  jury  No.  2  being 
properly  a  part  of  the  venire  for  his  trial.  ' 

3.  SAMK QUAUFICATIOR — ^Rksidxnce. 

Since  AcU  1884-85,  p.  726,  creaUug  the 
several  divisions  of  the  circuit  court  of  a  coun- 
ty, does  not  fix  as  an  additional  qualification  of 
a  juror  that  be  shall  live  In  tne  division  of 
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which  he  ia  aummoned  as  a  }aror,  a  qualified 
juror  of  the  county  ia  a  competent  juror  in  any 
division. 

4.  SaMK — EXCUBK    OF    JUBOB — DlSCBBTIOW    OF 
COUBT. 

The  aufficiencgr  of  the  excuae  of  a  juror 
from  serving  is  in  the  sound  discretion  of  the 
trial  court. 

[Ed.  Note. — ^For  cases  in  point,  see  yol.  31, 
Cent  Dig.  Jury,  I  885.] 

6.  Samk.  ,     ^.       ^ 

The  trial  court  did  not  abuse  its  discretion 
In  excusing  a  juror  from  serving  in  order  to  en- 
able him  in  an  emergency  to  save  hia  property 
from    destruction. 

6.  Ikdictmeht — OBJKcnona — ^Available    Eb- 

BOBS.  , 

An  objection  to  an  Indictment  because  of 
the  action  of  the  court  subsequent  to  the  regu- 
lar organisation  of  the  grand  jury  in  supplying 
a  deficiency  in  the  jury  is  not  an  objection  with- 
in Code  1896,  i  5269,  prescribing  when  objec- 
tions to  an  indictment  for  defect  in  the  grand 
jury  shall  not  be  available. 

7.  Cbim iRAi.  Law — Pusa  in  Abatement. 

Defendant,  after  the  court  had  overruled 
hia  motiona  to  atrike  the  indictment  and  to 
quaah  it,  filed  a  plea  in  abatement,  on  which 
issnea  were  joined  by  the  state  and  a  trial  had 
by  a  jury.  The  ground  of  the  motiona  and  of 
the  plea  went  to  the  legality  of  the  grand  jury. 
Hela,  that  the  plea  in  abatement  was  made 
material  by  the  state  taking  issue  thereon,  and 
defendant  waa  entitled  to  judgment  according 
to  the  evidence  submitted  on  the  issue. 

8.  Gband  Jdbt— Impanklino— Authobitt  of 

COUBT.  .       ^         ,  , 

A  grand  jury,  on  entering  on  the  hearing  of 
a  case,  found  that  2  of  the  jurors  were  disqual- 
ified because  of  relationship  to  defendant. 
They  withdrew  from  the  jury  and  left  13  Ju- 
rors, who  examined  several  witnessea,  when  an- 
other juror  was  excused  to  attend  a  funeral, 
who  waa  absent  a  day  and  a  half.  The  court 
ordered  that  3  other  persons  be  placed  on  the 
jury.  The  jury  as  thus  constituted  contmued  the 
investigation,  the  witnesses  who  had  testified 
being  recalled,  and  returned  an  indictment 
Beli,  that  the  court,  without  discharging  the 
third  juror,  had  no  authority  to  add  the  three 
persons  to  the  jury,  and  the  indictment  was 
void. 

9.  Homicide — Evidence — Admissibhitt. 

On  a  trial  for  homicide  by  administering 
poison  to  decedent  it  was  competent  to  permit 
a  physician,  who  attended  decedent  during  her 
last  illness,  to  describe  her  condition  and  the 
nature  and  character  of  her  suffering. 

[Bd.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  I  375.] 

On  a  trial  for  homidde  by  administering 
poison  to  decedent,  it  was  competent  to  permit 
a  physidan,  who  attended  decedent  during  her 
last  lUneas,  to  testify  that  an  autopsy  was  per- 
formed and  that  a  portion  of  decedents  stom- 
ach was  sealed  up  in  a  jar  and  sent  to  a 
chemist 
11.  Saub — Evidence  of  Motive. 

On  a  prosecution  of  a  husband  for  the  mur- 
der of  his  wife,  evidence  that  decedent  had  a 
diild  four  weeks  old,  that  defendant  and  de- 
cedent had  been  married  only  two  weeks,  ttat 
bastardy  proceedings  had  been  instituted  by 
decedent  against  defendant  before  the  marriage, 
that  prosecutions  against  defendant  for  seduc- 
tion and  for  attempt  to  commit  an  aborUon  on 
her  were  pending,  and  proof  showing  Uie  cli> 
cumstances  of  the  marriage  of  the  parties  and 
the  declarations  of  defendant  as  to- how  long 
the  marriage  relation  might  continue,  were 
admissible  on  the  issue  of  motive. 


12.  CbiminaIi  Law — EviDENOii — Deolabation 

OF  Decedent — Res  Ge8T.s. 

Where,  on  a  trial  for  murder  by  poison,  it 
waa  shown  that  defendant  gave  decedent  a 
headache  powder  and  left  and  that  decedent 
was  found  to  be  in  pain  about  20  minutes  after 
the  taking  of  the  powder,  a  statement  by  de- 
cedent that  she  had  taken  the  medicine  defend- 
ant gave  her  and  that  it  was  killing  her  waa 
admissible  as  part  of  the  res  gestse. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  ii  811,  819.] 

18.  Same — Expebt    WrrwESSES  —  Quaufioa- 

TIONS. 

It  is  proper  to  permit  a  witness  offered  as 
an  expert  on  poisons  to  state  the  extent  of  his 
experience. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  g  1069.] 

14.  Homicide — Evidence — Admissibiutt. 

Where,  on  a  trial  for  homicide  by  means  of 
poison  a  physician,  who  attended  decedent  dur- 
ing her  last  illness,  testified  that  a  portion  of 
decedent's  stomach  was  sealed  np  in  a  jar  and 
sent  to  a  chemist  for  analysis,  it  was  competent 
to  permit  the  chemist  to  give  evidence  as  to  re- 
ceiving the  jar  containing  the  stomach,  which 
he  analyzed,  for  the  purpose  of  identifying  the 
jar  as  the  one  sent  him  by  the  physician. 
16.  Cbiminai,  Law  —  Evidence  —  Testimont 
AT  Fobmeb  Tbiau 

On  a  trial  of  a  husband  for  the  murder  of 
hia  wife,  it  was  competent  to  show  that  in  a 
case  against  defendant  for  the  seduction  of  de- 
cedent she  testified  as  a  witness  for  the  state 
that  certain  letters  which  were  produced  on  that 
trial  were  written  by  defendant,  and  to  permit 
the  Introduction  of  the  letters  in  evidence. 

16.  Sams — Homicide — Evidence — Motive. 
Where,  on  a  trial   for    homicide,    it    was 

shown  that  decedent  had  instituted  bastardy 
proceedings  against  defendant  prior  to  their 
marriage,  and  that  defendant  had  been  charged 
with  the  seduction  of  decedent  and  with  at- 
tempting to  procure  an  alx>rtion  on  her,  letters 
written  by  defendant  showing  the  character 
of  the  relations  between  him  and  decedent,  were 
admissible  aa  showing  a  motive  on  defendant's 

gart  for  wanting  to  get  rid  of  decedent  after 
aving  entered  into  an  unwilling  marriage  with 
her. 

17.  Same — Defense — SmciDE  —  Evidence  — 
Admissibiutt. 

Where,  on  a  trial  for  homicide,  the  defense 
was  that  decedent  committed  suicide,  it  was  per- 
missible for  defendant  to  show  any  acta  or  dec- 
larations on  decedent's  part  evidencing  a  pur- 
pose to  commit  suicide. 

18.  Same. 

A  defendant,  on  trial  for  the  murder  of  his 
wife,  may  testify,  in  support  of  the  defense  of 
suicide,  to  a  threat  made  by  the  wife  to  take  her 
own  life. 

19.  Cbiminal  Law— Instbuctions. 

An  instruction  in  a  criminal  case  that  there 
is  no  contradiction  where  two  testify  that  they 
were  present  and  heard  a  conversation,  and  one 
testified  that  he  did  not  hear  a  portion  of  the 
conversation  testified  to  by  the  other,  is  erron- 
eous ;  for  if  both  should  testify  that  they  heard 
all  the  conversation,  and  one  should  testify  to  a 
particular  statement  and  the  other  that  he  did 
not  hear  it,  a  conflict  might  exist. 

An  instruction,  on  a  trial  for  crime,  that  a 
probability  of  defendant's  innocenoe  exista  only 
when  the  testimony  showing  innocence  is  strong- 
er than  that  showing  his  guilt,  is  erroneous; 
for  a  probability  of  innocence  may  exist  when 
no  testimony  has  been  offered  by  defendant  and 
there  is  a  lack  of  testimony  on  the  part  or  the 
prosecution   showing   guilt 
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21.  HoinCIDB— iNSTBUCTIOnS— IKTERT. 

An  instruction,  on  a  trial  for  marder  by 
administering  stryclinlne  to  decedent,  tliat  the 
administering  of  strychnine  is  sudi  a  crime 
tliat  the  law  carries  with  it  all  the  elements  of 
murder  in  first  degree,  if  given  intentionally 
with  intent  to  kill,  is  not  erroneous. 

22.  Gbimiitai.  Law — ^Rsasoxablb  Dottbtt. 

A  reasonable  doubt  of  a  person's  guilt 
may  exist,  though  there  may  not  oe  a  probabil- 
ity of  innocence. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {  1910.] 

23.  Same— iNSTBuorioNB. 

bistructiona  giving  undue  prominence  to 
particular  parts  of  the  evidence  in  a  criminal 
case,  or  which  are  abstract,  argumentative,  or 
misleading,  or  duplicatea  of  diarges  given,  are 
properly  refused. 

Appeal  from  Circuit  Court,  Henry  County ; 
John  P.  Hubbard,  Judge. 

"To  be  offlclally  reported." 

Walter  tk  Nordan  was  convicted  ot  mur- 
der In  tbe  first  degree  by  administering  or 
causing  to  be  administered  to  decedent  poi- 
son, and  be  appeals.    Reversed. 

Espy  ft  Farmer,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  and  Wm.  O.  Gates,  for 
tbe  State. 

DOWDELL,  J.  The  defendant  was  tried 
and  convicted  on  an  Indictment  charging 
bim  with  murder.  Tbe  Indictment  as  re- 
turned into  court  by  the  grand  Jury  contain- 
ed 11  counts.  A  nolle  prosequi  was  after- 
wards, on  motion  of  'the  solicitor,  entered 
as  to  four  of  them — ^tbe  third,  fourtb,  fifth 
and  seventh.  To  tbe  remaining  counts  de- 
murrers were  interposed  by  the  defendant, 
which  demurrers  tbe  court  overruled.  Some 
of  these  counts  are  wanting  in  proper  aver- 
ments, while  others  contain  unnecessary 
averments.  The  first  and  second  fall  to  aver 
that  the  defendant  killed  the  deceased,  ex- 
cept, possibly,  in  an  Inferential  way.  There 
is,  to  say  the  least,  grave  doubt  of  their  suf- 
ficiency. As  tbe  indictment  must  be  quash- 
ed for  reasons  that  will  be  stated  later  on, 
and  another  indictment  will  have  to  be  pre- 
ferred, we  take  occasion  here  to  say  that  we 
can  see  no  necessity  for  multiplying  the 
counts  in  the  Indictment,  when  two  would 
be  sufficient  to  meet  any  phase  of  the  evi- 
dence in  the  case.  For  illustration:  With 
proper  commencement  and  conclusion  of  the 
indictment  as  provided  in  section  4023  of 
the  Criminal  Code  of  1896,  a  count  charging 
that  the  defendant,  Walter  L.  Nordan,  un- 
lawfully and  with  malice  aforethought  killed 
Nola  Nordan  by  administering  to  her  poison, 
to  wit,  strychnine ;  and  a  second  count,  char- 
ging that  Walter  L.  Nordan  unlawfully  and 
with  malice  aforethought  killed  Nola  Nor- 
dan by  causing  to  be  administered  to  her 
poison,  to  wit,  strychnine. 

There  was  no  error  In  overruling  the  de- 
fendant's motion  to  quash  the  venire  from 
which  a  jury  to  try  the  defendant  was  to 
be  selected.  Twenty-four  regular  Jurors 
had  been  drawn  and  summoned.  Three 
failed  to  appear  or  were  excused.    The  court 


then  organized  and  impaneled  Jury  No.  1, 
of  12  Jurors,  but  did  not  Immediately 
complete  Jury  No.  2,  and  proceeded  with- 
the  business  of  the  court,  hearing  and  trying 
one  case  with  Jury  No.  1,  and,  furthermore, 
made  an  order  setting  a  day  for  the  trial  of 
the  defendant  and  ordered  60  special  jurors 
to  be  drawn  according  to  law,  who,  together 
with  the  regular  jurors  organized  for  the 
week,  would  constitute  the  special  venire 
in  defendant's  case.  On  the  same  day.  be- 
ing the  first  day  of  the  term,  jury  No.  2  was 
orgranlzed  and  the  deficiency  supplied,  as 
provided  by  section  5011  of  the  Code  of  1896. 
With  Jury  No.  1  and  Jury  No.  2  as  thus  or- 
ganized and  the  60  special  jurors,  the  special 
venire  was  made  up  and  duly  served  on  the 
defendant  The  defendant  was  in  no  wise 
prejudiced,  nor  deprived  of  any  right  by  the 
action  of  the  court  Jury  No.  2  was  com- 
pleted as  required  by  the  statute,  and,  as 
completed,  the  law  made  it  a  part  of  tbe 
venire  for  the  trial  of  tbe  defendant 

It  was  immaterial  whether  the  juror  San- 
ders lived  In  the  Columbia  or  Abbeville  divi- 
sion of  the  circuit  court  of  Henry  county.  If 
otherwise  qualified,  and  he  was  a  resident 
householder  or  freeholder  of  the  county,  be 
was  a  competent  Juror.  The  act  creating 
the  several  divisions  of  tbe  circuit  court  of 
Henry  county  does  not  fix  as  an  additional 
qualification  of  the  Juror  that  he  shall  live 
In  the  division  of  which  he  is  summoned  as 
a  Juror.    Acts  1884r-85,  p.  726. 

Tbe  matter  of  the  sufficiency  and  reason- 
ableness of  tbe  excuse  of  a  juror  f^r  not 
serving  as  such  Is  largely  within  tbe  sound 
discretion  and  judgment  of  the  trial  court 
when  It  comes  to  excusing  one  by  the  court 
tor  good  and  sufficient  cause  from  service 
who  has  been  drawn  to  serve  as  a  juror. 
We  are  not  prepared  to  say  that  to  save 
one's  property  in  emergency  from  destruc- 
tion is  not  a  sufficient  reason  for  the  trial 
court  to  excuse  as  for  good  cause  shown. 
Nor  are  we  prepared  to  say  that  the  court 
in  the  instance  of  the  Juror  Trammel,  abused 
Its  power  in  excusing  said  juror  for  cause 
under  the  circumstances  stated. 

A  motion  was  made  by  the  defendant  to 
strike  the  Indictment,  which  was  overruled 
by  the  court  and  then  followed  a  motion  to 
quash,  which  was  also  overruled.  The  de- 
fendant then  filed  pleas  in  abatement  to  the 
Indictment,  upon  which  issue  was  Joined  by 
the  state,  and  a  trial  had  by  a  jury,  upon 
which  trial,  on  tbe  evidence  introduced,  the 
court  at  the  request  of  the  solicitor  In  writ- 
ing gave  the  general  affirmative  charge  in 
favor  of  the  state.  No  question  was  raised 
as  to  tbe  timeliness  in  making  the  motions 
or  filing  the  pleas ;  but  a  hearing  of  the  same 
was  entered  into,  and  evidence  In  support 
thereof  regularly  introduced,  and  a  Judgment 
rendered  .on  the  merits.  The  main  grounds 
of  the  motion,  as  well  as  of  the  plea  In 
abatement,  went  to  the  legality  of  the  txand 
jury  that  found  and  returned  tbe  Indictment 
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In  support  of  the  motlonB  and  pleas  the  fol- 
lowing facts  were  shown:  At  the  regular 
fall  term,  1902,  of  the  circnlt  court,  a  grand 
Jury  was  regularly  organized,  and,  as  organ- 
ized, consisted  of  16  members,  the  min- 
imum number  for  a  duly  and  legally  consti- 
tuted grand  Jury.  When  they  entered  upon 
the  discharge  of  their  duties,  the  defendant's 
case,  in  which  the  present  indictment  was 
found,  came  before  them  for  investigation, 
and  it  was  then  ascertained  that  2  of  the 
members  of  the  grand  Juiy,  H.  T.  Adams 
and  W.  J.  O.  Mouring,  were  disqualified  to 
act  by  reason  of  their  relationship  to  the  de- 
fendant, and  they  were  permitted  to  with- 
draw, and  did  withdraw,  from  the  grand 
jury  {tending  the  investigation  and  consid- 
eration of  said  case.  The  withdrawal  of 
these  2  grand  jurors  left  IS,  a  competent 
number  under  the  statute  to  proceed  with 
the  Investigation  and  to  act  upon  a  bill,  and 
these  IS  did  proceed  with  the  Investigation 
and  bad  examined  several  witnesses,  when 
another  one  of  the  grand  Jurors,  George  !■. 
Wright,  was  temporarily  excused  by  the 
court  to  attend  the  funeral  and  burial  of  a 
kinsman,  and  was  absent  a  day  and  a  half. 
With  this  Juror  temporarily  absent  there 
were  left  only  IS  grand  Jurors.  It  was  un- 
der this  condition  that  the  court  by  an  order 
had  8  other  persons,  Fleming,  Laney,  and 
Doswell,  summoned  and  sworn  and  placed 
on  the  grand  Juiy,  thereby  completing  the 
number  up  to  15;  and  this  for  the  purpose 
of  investigating,  considering,  and  acting  up- 
on the  charge  against  the  defendant  then 
pending  before  the  body.  As  thus  constitut- 
ed, and  with  the  said  three  persons  so  added 
to  the  grand  Jury  and  acting  with  it,  the  in- 
vestigation was  proceeded  with,  the  sever- 
al witnesses  who  had  t>een  previously  examin- 
ed being  recalled  and  examined,  as  well  as 
others,  and  upon  consideration  the  present 
indictment  was  found  and  returned  into  court 
After  this  action  the  8  Jurors,  Fleming,  Lan- 
ey, and  Doswell,  were  excused  from  further 
service  on  the  grand  Jury,  and  the  two, 
Adams  and  Mowing,  who  because  of  their 
relationship  to  the  defendant  had  with- 
drawn pending  the  said  investigation,  re- 
turned to  service  in  the  discharge  of  their 
duties  as  grand  Jurors,  and  the  juror,  Wright, 
who  had  been  temporarily  excused  from 
court  to  attend  the  funeral  of  bis  kinsman, 
after  the  indictment  had  been  acted  upon 
and  returned  Into  court,  also  returned 
and  entered  upon  his  duties  as  a  grand  Ju- 
ror, and  continued  to  act  as  such  until  the 
grand  Jury  had  completed  its  labors  for 
the  term  and  were  finally  discharged  by  the 
court  After  the  Indictment  was  returned 
Into  court  further  than  the  formal  arraign- 
ment of  the  defendant  no  action  was  taken 
in  the  case  at  'that  regular  term,  and  the 
court  thereupon  made  an  order  for  an  ad- 
journed term,  to  be  held  beginning  on  the 
first  Monday  in  December  following.  It 
was  at  this  adjourned  term  that  the  motions 


wore  made  and  pleas  In  abatement  were 
filed.  As  a  part  of  the  record  there  is 
a  minute  entry  of  the  court  which  recites 
that  "the  grand  Jury  at  this  term  came  into 
court,  with  the  solicitor,  and  made  known 
to  the  court  that  they  had  under  consid- 
eration the  case,  to  wit  'The  State  v.  Wal- 
ter Nordan,'  charged  with  the  murder  of 
Nola  Nordan,  and  that  by  reason  of  the  re- 
lationship to  the  person  charged  the  number 
of  the  grand  Jury  was  reduced  below  the 
number  of  18,  and  the  court  In  accordance 
with  the  statute  supplied  the  deficiency  by 
the  selection  according  to  law  from  the  qual- 
ified bystanders  of  W.  Y.  Fleming,  Z.  W. 
Laney,  and  J.  M.  Doswell,  and  they  were 
legally  sworn  as  such  grand  Jurors  to  fill 
such  deficiency,  and  the  bill  of  indictment 
In  such  case  was  returned  into  court  by  the 
grand  Jury  so  constituted.  And  the  entry  of 
record  as  to  said  matters  of  said  selection  of 
said  grand  Jurors  and  of  the  said  indictment 
against  said  Walter  Nordan  was  made  on  a 
day  of  the  adjourned  term  of  this  court." 
This  entry  bears  date  of  November  10,  1902. 
Following  this  is  the  minute  entry  of  the  or- 
ganization of  the  adjourned  term  on  the  1st 
day  of  December,  1902. 

It  will  thus  be  seen  that  the  grounds  of 
objection  in  the  motions  and  in  the  pleas  In 
abatement  were  not  directed  to  a  want  of 
qualiflcatlon  In  any  member  to  become  a 
Juror,  nor  to  the  manner  of  drawing  and 
summoning  the  Jurors  to  be  organized  as  a 
grand  Jury,  nor  to  the  original  formation  of 
the  grand  Jury,  but  to  the  Illegal  action  of 
the  court  subsequent  to  the  regular  organ- 
ization of  the  Jury.  The  Irregularity  ob- 
jected to  Is  not  such  as  is  contemplated  in 
section  5268  of  the  C!ode,  and  is,  therefore, 
not  embraced  within  the  curative  provisions 
of  the  statute.  In  Blllingslea  v.  State,  68 
Ala.  486,  it  was  said:  "There  are  but  two 
classes  of  cases  in  which  objections  can  be 
sustained  to  an  indictment,  when  they  are 
based  on  irregularities  in  tl)e  organization  of 
a  grand  jury:  First,  when  such  Jurors  were 
not  drawn  in  the  presence  of  the  oflBcers 
designated  by  law  [citing  Ck)de  1876,  §  4889, 
which  is  the  same  as  section  6269  of  the 
present  Code,  and  Boulo  v.  State,  61  Ala.  18]; 
second,  where  there  is  some  order  of  the  court 
below,  or  some  action  of  the  presiding  Judge, 
appearing  of  record  in  the  cause,  and  re- 
lating to  the  organization  of  the  grand  jury, 
which  is  without  any  warrant  in  the  statute, 
or  is  contrary  to  its  provisions.  This  em- 
braces some  Judicial  order,  or  act  of  the 
court,  as  contradistinguished  from  any  act  of 
its  officers  while  ministerially  executing  any 
such  order  when  lawfully  made  [citing  Cross 
V.  State,  68  Ala.  40;  Finley  v.  State,  61  Ala. 
201;  Bales  v.  State.  63  Ala.  30;  Berry  v. 
State,  63  Ala.  126 ;  Yancy  v.  State,  63  Ala.  141 ; 
Scott  V.  State,  63  Ala.  69]."  In  the  case  be- 
fore us  the  objections  to  the  indictment  were 
based  on  a  judicial  order  or  act  of  the  court; 
and  for  the  purposes  of  the  present  case  it  is 
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Immaterial  as  to  the  proper  maimer  or  prac- 
tice of  making  the  objections,  as  they  were 
made  both  by  motion  and  by  plea  In  abate- 
ment But  in  Sparrenberger  t.  State,  68  Ala. 
481,  26  Am.  Rep.  643,  it  was  said  that  a  plea 
to  the  Indictment  is  an  admission  of  its  gen- 
uineness, and  it  was  there  ruled  that  if  the 
objections  went  to  the  annihilation  of  the  in- 
dictment, "to  the  denying  it  ever  had  a 
legal  existence,"  the  proper  mode  of  asaailing 
it  was  by  motion  to  quash,  and  not  by  plea 
in  abatement.  In  the  case  of  Thayer  ▼. 
State,  188  Ala.  SO,  35  South.  406,  there  was  a 
motion  to  quash  the  indictment,  which  was 
overruled  by  the  court,  and  then  a  plea  in 
abatement  was  filed  setting  up  the  same 
matter  as  contained  in  the  motion.  No  de- 
murrer was  IntenMsed  to  the  plea,  nor  repli- 
cation made  thereto;  but  issue  was  taken  on 
it,  just  as  in  the  case  before  us.  It  was 
there  said:  "The  state,  by  taking  issue  on 
the  plea,  made  it  material,  and  entitled  the 
defendant  to  Judgment  cm  the  facts  it  al- 
leged, notwithstanding  the  fact  aliunde  as  to 
the  right  of  the  stenographer  to  be  before 
the  grand  Jury."  In  <that  case  the  court  over- 
ruled the  plea,  instead  of  allowing  the  Jury 
to  pass  on  the  facts  after  issue  Joined.  Here 
the  court  gave  the  general  afflrmatlve  charge 
in  favor  of  the  state  on  the  pleas,  notwith- 
standing the  fact  that  there  was  evidence 
supporting  the  first  and  second  of  the  de- 
fendant's pleas.  The  pleas  having  been  made 
material  by  issue  being  taken  on  them,  under 
the  evidence  on  the  trial  of  this  issue,  the 
afllrmatlve  diarge  should  not  have  been 
given  for  the  state. 

The  temporary  absence  of  the  juror  Wright 
by  permission  of  the  court  did  not  In  law  op- 
erate to  reduce  the  number  of  grand  Jurors, 
so  as  to  authorize  the  court  under  the  statute 
to  supply  a  deficiency.  Wright  continued  a 
member  of  the  body,  and  the  grand  jury  as 
constituted,  after  the  withdrawal  of  Adams 
and  Mouring  because  of  their  relationship, 
was  still  composed  of  18  members.  Under 
the  authority  of  Peters  t.  State,  98  Ala.  38, 
13  South.  334,  without  an  order  having  been 
previously  made  by  the  court  discharging  the 
Juror  Wright  from  the  grand  Jury,  and 
which  was  not  done,  and  thereby  diminish- 
ing the  membership  of  that  body  as  con- 
stituted below  the  number  required  by  law 
to  act,  the  action  of  the  court  in  adding  to 
the  grand  jury  the  three  persons,  as  was  done 
in  this  case,  was  without  warrant  and  au- 
thority of  law,  and  the  Indictment  returned 
by  such  grand  jury  was  Illegal,  and  should 
have  been  quashed  on  defendant's  motion. 

It  was  entirely  competoit  for  the  wit- 
ness Dr.  Long,  who  was  examined  on  behalf 
of  the  state,  to  testify  to  his  being  called  to 
attend  the  deceased  at  the  time  she  was 
suffering,  and  to  describe  her  condition,  and 
tell  all  about  how  she  was  suffering  and  of 
the  convulsions,  etc.  The  defendant  was 
charged  with  having  killed  the  deceased  by 
administering  poison  to  her,  and  the  nature 


I  and  character  of  ber  suffering  and  the  man- 
ner of  her  death  was  material,  and  any  evi- 
dence shedding  light  upon  these  matters  was 
relevant  So,  too,  was  it  entirely  competent 
to  show  by  this  witness  that  an  autopsy  was 
performed,  and  that  a  portion  of  the  de- 
ceased's stomach  was  taken  out  and  sealed 
up  in  a  Jar  and  sent  to  the  state  chemist  at 
Auburn.  There  was  no  error  in  overruling 
the  objeetions  to  the  testimony  of  this  wit- 


It  was  also  competent  to  show  by  the  wit- 
ness Mrs.  Mouring,  the  mother  of  the  de- 
ceased, as  to  the  condition  in  which  she 
found  ber  daughter  when  the  witness  got 
to  her,  and  what  she  said  to  the  defendant 
and  how  be  acted  on  that  occasion,  and  the 
further  facts  that  the  deceased  had  a  young 
baby  only  four  weeks  old  and  that  the  de- 
fendant and  deceased  had  been  married  only 
two  weeks.  This,  in  connection  with  other 
evidence  in  the  case  tending  to  show  motive, 
was  competent  and  relevant  along  that  line. 
It  was  competent,  along  the  line  of  motive, 
for  the  prosecution  to  show  that  bastardy 
proceedings  had  been  instituted  by  the  de- 
ceased against  the  defendant  before  their 
marriage,  and  also  to  show  pending  pros- 
ecutions against  the  defendant  for  the 
seduction  of  the  deceased  and  for  attempt  to 
procure  an  abortion;  and  in  this  connection 
and  for  like  reasons  it  was  competent  to 
show  the  circumstances  under  which  the 
marriage  between  the  defendant  and  de- 
ceased took  place — ^the  antenuptial  contract 
entered  into  by  them,  and  the  declarations 
of  the  defendant,  before  the  marriage,  as  to 
how  long  the  marriage  relations  would  or 
might  continue. 

There  was  evidence  that  the  defendant 
gave  to  the  deceased  a  headache  powder,  and 
then  left  her  and  went  to  his  store,  and  in 
a  short  while  after  she  had  taken  the  powder, 
about  20  minutes,  she  was  found  to  be  iu 
apparent  pain  and  suffering.  The  witness 
Klnsey  was  permitted  to  testify,  against  the 
defendant's  objection,  that  at  this  time  the 
deceased  said:  "I  took  the  medicine  that 
Walter  (meaning  the  defendant)  gave  me, 
and  it  is  killing  m&  Run  for  the  doctor!" 
This  evidence  was  not  admissible  as  a  dying 
declaration,  for  it  is  clearly  wanting  in  the 
proper  predicate  for  the  admission  of  such 
evidence.  We  are  inclined  to  the  opinion 
that  the  taking  of  the  medicine,  the  im- 
mediate effects,  and  quick  results  con- 
stituted one  continuous  act,  and  a  declara- 
tion or  statement  such  as  the  one  made,  and 
at  the  time  made,  was  admissible  as  res 
gestae. 

There  is  no  merit  in  the  objections  to  the 
testimony  of  Dr.  Ross.  It  was  competent 
for  him  to  state  the  extent  of  his  experience. 
He  was  offered  as  an  expert  witness  upon 
poisons.  His  evidence  as  to  receiving  the 
jar  containing  the  stomach,  wlilch  he  an- 
alyzed, was  to  the  identification  of  the  Jar  as 
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the  one  sent  him  by  Dr.  Long,  and  was 
properly  admitted. 

The  witness  P.  A.  McDanlel  was  permit- 
ted to  testify,  against  the  defendant's  objec- 
tlon,  that  In  the  case  of  State  t.  Nordan— 
this  defendant — charged  with  seduction  of  the 
deceased,  the  deceased  was  present  and  testi- 
fied as  a  witness  In  that  case  on  behalf  of 
the  state,  and  In  her  testimony  then  swore 
that  certain  letters,  which  she  produced  on 
that  trial  and  being  the  same  offered  in 
evidence  by  the  state  in  the  present  case, 
were  in  the  handwriting  of  the  defendant. 
We  think  this  evidence  was  admissible. 
We  recognize  the  mle  that,  in  admitting  evi- 
dence of  the  testimony  of  a  witness  on  a  for- 
mer trial  who  has  since  died.  It  mast  be  shown 
that  the  testimony  of  the  deceased  witness 
was  given  in  a  case  where  the  parties  and 
issues  were  the  same  as  in  the  case  In  which 
it  is  proposed  to  prove  the  testimony  of  such 
deceased  witness.  And  it  is  true  that  the 
main  Issne  In  the  seduction  case,  in  which 
the  deceased  witness  testified,  is  entirely 
different  from  the  main  question  in  the  pres- 
ent case.  But  as  to  the  particular  evidence 
here  ofTered  the  Issue  in  the  two  cases  is 
identical;  that  Is,  the  genuineness  of  the 
letters.  The  parties  were  the  same  in  both 
cases,  and  the  particular  issue  upon  which 
the  evidence  was  offered  was  the  same,  and 
we  think  this  satisfies  the  rule,  and  dls- 
tingnlsbee  this  case  from  that  o(  Davis  t. 
State,  17  Ala.  854,  and  is  not  in  conflict  with 
the  general  doctrine  there  stated.  See  Wig- 
more  on  Bvidence,  vol.  2,  i  1387.  The  let- 
ters shown  to  have  been  written  by  the 
defendant  to  the  deceased  were  properly  ad- 
mitted. These  letters  showed  that  an  In- 
timacy had  existed  between  the  defendant 
and  the  deceased,  the  nature  and  character 
of  snch  Intimacy,  and  therefore  tended  to 
show  a  motive  on  the  part  of  the  defendant 
for  wanting  to  get  rid  of  deceased  after 
entering  into  an  onwllling  marriage  with 
her.  Evidence  which  taids  to  show  motive, 
however  slight  in  proper  to  be  considered 
by  the  Jury.  The  two  letters,  numbered  15 
and  10,  written  by  the  defendant  to  the  wit- 
ness Mae  Orice,  when  taken  in  connection 
with  other  evidence  in  the  case,  were  prop- 
erly admitted  in  evidence. 

The  theory  of  the  defense  was  that  the 
deceased  took  her  own  life  without  agency 
on  the  part  of  defendant  In  support  of  this 
theory  any  evidence  tending  to  show  that 
the  deceased  came  to  her  death  by  her  own 
act  was  competent;  and  along  this  line  we 
think  it  was  permissible  for  the  defense  to 
show  by  competent  evidence  any  acts,  con- 
duct or  declarations  on  the  part  of  the  de- 
ceased evidencing  a  mind  and  purpose  of  de- 
stroying her  own  life,  and  in  this  connection 
it  was  competent  for  the  defendant  as  a 
witness  in  his  own  behalf,  to  testify  to  a 
threat  made  by  his  wife  to  take  her  own  life 
when  be  told  her  of  his  contemplated  trip  to 
the  country  with  his  sister  and  Mae  Grlce. 


There  were  other  objections  to  evidence,  but 
we  think  what  we  have  already  said  above ' 
in  a  general  way  will  prove  sufficient  for  the 
purposes  of  another  trial,  without  discussing 
the  many  exceptions  In  detail. 

That  portion  of  the  oral  charge  excepted 
to,  wherein  the  court  said  to  the  jury,  "There 
is  no  contradiction,  within  the  proper  mean- 
ing of  that  term,  where  two  testify  that  they 
were  present  and  heard  a  conversation,  and 
one  testifies  that  he  did  hear  a  certain  por- 
tion of  the  conversation,  and  the  other  testi- 
fies that  he  did  not  hear  that  portion  of  it" 
was  erroneous.  In  such  a  case  there  may 
or  may  not  be  a  contradiction.  If  t>oth 
should  testify  that  they  heard  all  of  the  con- 
versation, and  one  should  testify  to  a  partic- 
ular statement  having  been  made  in  the 
conversation,  and  the  other  testify  that  he 
did  not  hear  any  such  statement  made,  then 
a  conflict  in  the  testimony  might  be  said 
to  exist  The  charge  would  have  been  prop- 
er, if  the  court  had  said  under  such  circum- 
stances a  conflict  did  not  necessarily  arise, 
and  leaving  the  question  of  a  conflict  to  the 
determination  of  the  Jury. 

The  court  in  its  oral  charge  erred  In  the 
statement  that  "a  probability  of  the  defend- 
ant's innocence  exists  only  when  the  testi- 
mony showing  his  innocence  is  stronger  than 
that  showing  his  guilt"  A  probability  of 
innocence  may  exist  when  no  testimony  has 
been  offered  by  the  defendant  snd  there 
should  be  a  lack  of  testimony  on  the  part 
of  the  prosecution  showing  his  guilt  That 
portion  of*  the  oral  charge  excepted  to.  In 
which  the  court  said  to  the  Jury,  '^The  ad- 
ministering of  such  a  drug  as  strychnine  is 
a  crime  of  such  heinous  quality  that  the  law 
carries  with  it  all  the  elements  of  murder 
in  the  first  degree  If  given  knowingly,  inten- 
tionally, and  with  intent  to  kill,"  when  re- 
ferred to  the  evidence  in  the  case,  and  taken 
in  connection  with  the  fact  of  the  death  of 
the  party  to  whom  it  was  charged  the  defend- 
ant did  administer  the  poison,  was  free  from 
error. 

Written  charge  No.  1,  given  at  the  instance 
of  the  state,  was  abstract  and  should  have 
been  refused.  There  was  no  evidence  of  any 
dying  declarations  by  the  deceased.  The 
statements  made  by  the  deceased,  as  we  have 
before  said,  were  properly  admitted  In  evi- 
dence, not  as  dying  declarations,  but  as  be- 
ing of  the  res  gestse.  Charge  No.  2,  given  at 
the  request  of  the  state,  was  free  from 
error.  Charge  No.  3,  given  for  the  state, 
was  erroneous.  If  the  charge  means  to 
state  that  a  probability  of  Innocence  and 
a  reasonable  doubt  is  the  same  thing — and, 
as  we  construe  it  It  can  mean  nothing  else — 
that  is  not  a  fact  nor  is  it  the  law.  It 
has  often  been  stated  that  a  reasonable 
doubt  may  exist  although  there  may  not  be 
a    probability   of   Innocence. 

The  defendant  requested  in  writing  a  large 
number  of  charges,  which  were  refused. 
This  portion  of   the   transcript   which   sets 
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out  or  nndertakes  to  set  out  the  charges 
'  requested  by  the  defendant  iB  poorly  ar- 
ranged, and  is  not  free  from  confaalon. 
In  the  state  of  the  record,  and  In  view  of 
the  fact  that  the  neceaaltles  of  the  case  do 
not  require  a  discussion  of  the  charges  in 
detail,  we  feel  justified  In  referring  to  them 
in  a  general  way.  Charges  that  seek  to 
give  undue  prominence  to  particular  parts 
of  the  evidence  in  the  case,  and  such  as 
are  abstract,  argumentative,  or  misleading, 
and  charges  that  are  nothing  more  than 
duplicates  of  other  given  charges,  are  always 
properly  refused.  We  content  ourselves  with 
saying  this  much,  and  no  more,  with  reference 
to  the  charges,  as  we  think  a  prolonged 
discussion  would  serve  no  important  end  or 
purpose. 

For  the  «Tors  pointed  out,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 
The  defendant  will  remain  In  custody  until 
discharged  according  to  law. 

Reversed    and   remanded. 

McCIiBLLAN,  O.  J.,  and  HARALSON  and 
DENSON,  JJ„  concur. 


WEST  ▼.  STATE. 
(Supreme  Court  of  Florida,  Division  B.    July 
28,    1905.) 

1.  Statutes — Ttflb. 

Where  the  title  of  an  act  restrlctively  ex- 
presses its  subject,  and  the  subject  dealt  with  in 
the  body  of  such  act  is  correBpondinely  restrict- 
ed, such  title  is  constitutionally  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  voL  44. 
Cent  Di|.  Statutes,  fS  136,  158.] 

2.  Saks— Contents  or  Act— Evidenos. 

An  entry  in  legislative  journals,  showing  the 
tabling  of  a  le^slator's  motion  proposing  to 
strike  from  a  pending  bill  certain  given  words, 
is  no  evidence  to  the  courts,  on  a  question  of 
the  constitutional  enactment  of  sncn  bill  into 
law,  that  the  words  proposed  to  be  stricken  by 
such  tabled  motion  were  or  were  not  in  fact 
contained  in  such  bill  at  or  before  its  enact- 
ment into  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  §§  384r-38e.] 

8.  Same — ^Amendments    of    Bnx  —  JoxtbhaIi 

Entries. 

There  is  nothing  in  the  Constitution  of 
Florida  that  mandatorily  requires  the  journals 
expressly  to  show  the  adoption  of  amendments 
to  bills.  The  silence  of  legislative  journals  up- 
on any  step  in  the  enactment  of  a  law  is  not 
affirmative  evidence  to  the  courts  that  such 
step  was  or  was  not  taken,  except  in  those 
particular  respects  wherein  the  Constitution 
mandatorily  requires  such  journals  ezpres.ily  to 
show  the  action  taken ;  such,  for  example,  as 
the  entry  of  the  ayes  and  noes  upon  the  final 
passage  of  a  bill. 
4.  CoNSTiTunoNAi.     Law  —  CoNSTrrnnoNAi, 

Amendments — Entry  on  JotmNALS. 

In  changes  of  the  Constitution  the  pop- 
ular voice  is  the  paramount  act.  Where  a  pro- 
posed amendment  to  the  Constitution  receives 
the  affirmative  votes  of  the  required  three-fifths 
of  ail  the  members  elected  to  each  house  of  the 
Legislature,  and  such  proposed  amendment  is 
published  and  submitted  to  the  vote  of  the 
people  as  required,  and  at  the  election  is  ap- 
proved and  adopted  by  a  majority  of  the  votes 
of  the  people  cast  thereon,  it  becomes  a  valid 


part  of  the  organic  law,  notwithstanding  the 
fact  that  the  Legislature  may  have  failed  to  have 
such  proposed  amendment  entered  at  length  up- 
on the  journals  of  the  two  respective  houses, 
[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Constitutional  Law,  S§  2-7.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Cour^  Duval  County; 
Rhydon  M.  Call,  Judge. 

Petition  by  WUUam  C.  West  for  a  writ 
of  habeas  corpus.  The  writ  issued,  and 
on  hearing  the  petitioner  was  remanded 
to  custody,  and  be  brings  error.    Affirmed. 

At  the  Session  of  the  Florida  Legislature 
of  1905,  the  following  statute  waa  enacted: 
"An    act    to    prohibit    certain    games    and 
sports    on    Sunday. 

"Be  it  enacted  by  the  Legislature  of  the 
atate  of  Florida: 

"Section  1.  That  whoever  engages  on  Sun- 
day In  any  game  or  sport,  such  as  base- 
ball, football,  or  bowling  aa  played  In  bowl- 
ing alleys,  or  horse  racing,  whether  as  play- 
er, manager,  director  or  otherwise,  shall 
be  deemed  guilty  of  a  misdemeanor  and 
shall  be  punished  by  a  fine  not  exceeding 
one  hundred  dollars,  or  by  imprisonment  in 
the  county  Jail  not  exceeding  three  months, 
or  by  botii  such  fine  and  imprisonment. 

"Sec.  2.  That  all  laws  und  parts  of  laws 
in  confiict  with  the  provisions  of  this  act 
be  and  the  same  are  hereby  repealed. 

"Sec.  3.  That  this  act  shall  take  effect 
immediately  upon  its  passage  and  approv- 
al by  the  Ctovemor." 

According  to  the  indorsements  on  the  of- 
ficial act  on  file  in  the  Secretary  of  State's 
office,  it  passed  the  House  of  Representa- 
tives on  May  10,  1905,  and  the  Senate  on 
June  1,  1905,  and  was  approved  by  the  Gov- 
ernor on   June  5,   1905. 

Under  this  statute  the  plaintiff  in  error 
was  prosecuted  in  the  criminal  court  of  rec- 
ord of  Duval  county  upon  the  following  in- 
foimatiMi,  filed  by  the  county  solicitor: 
"In  the  name  and  by  the  authority  of  the 
state  of  FlOTlda:  W.  J.  Bryan,  county 
solicitor  for  the  county  of  Duval,  prosecut- 
ing for  the  state  of  Florida,  In  said  county, 
under  oath  Information  makes  that  William 
C.  West,  of  the  county  of  Duval  and  state 
of  Florida,  on  Sunday,  the  11th  day  of  June, 
In  the  year  of  our  Lord  one  thousand  nine 
hundred  and  five,  in  tlie  county  and  state 
aforesaid,  did  unlawfully  engage  in  a  game 
of  baseball  as  manager  thereof,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dlgni^  of  the  state  of  Florida." 

Before  pleading  the  defendant  mored  to 
quash  the  information  upon  the  following 
grounds : 

"(1)  The  matters  and  things  charged  In 
■aid  information  do  not  charge  any  violation 
of  any  law  of  Florida. 

"(2)  The  matters  and  things  Charged  In 
said  information  do  not  constitute  any  t1o> 
latlon  of  any  penal  law  ot  Florida. 
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"(3)  The  act  tmiter  wblch  the  Informa- 
UoD  is  filed  Is  null  and  void,  because  the 
act  as  approved  by  the  Governor  Is  not 
the  same  act  which  passed  the  two  booses 
of   the   Legislature. 

"(4)  The  said  act  as  approved  by  the 
Governor  differs  materially  from  the  act 
as  passed  by  the  Legislature. 

"(5)  The  said  act  as  passed  by  the  House 
of  Representatives  contained  the  words, 
"This  bUl  shall  not  go  into  effect  until  July 
1,  1906,'  and  said  words  are  not  is  the  bill 
as  approved   by   the   Governor. 

"(6)  The  said  act  as  approved  by  the  Gov- 
ernor differs  from  the  bill  as  passed  by  the 
House  of  Representatives  in  this;  that  the 
said  act  as  passed  by  the  House  of  Repre- 
sentatives contained  the  words  'bowling  al- 
leys,' after  the  word  'football,'  while  the 
act  as  approved  by  the  Governor  has  the 
words  'or  bowling  as  played  in  bowling 
alleys.' 

"(7)  That  the  said  act  as  passed  by  the 
Senate  did  not  contain  the  words,  'This 
bill  shall  not  go  into  effect  until  July  1, 
1906,'  but  did  have  these  words  in  it  as  it 
passed  the  House  of  Representatives. 

"(8)  That  the  said  act  as  passed  by  the 
House  of  Representatives  had  the  words 
'bowling  alleys'  Inserted  after  the  word 
'football,'  while  the  act  as  it  passed  the 
Senate  has,  immediately  following  the  word 
'football.'  the  words  'or  bowling  as  played 
in  bowling  all^s.' 

"(9)  That  said  act  violates  section  16  of 
article  3  of  the  Constitution   of  Florida." 

The  criminal  court  of  record  denied  this 
motion,  and  the  defendant  then  Interposed 
the  following  plea:  "Now  comes  the  de- 
fendant In  the  above-stated  case,  in  person 
and  attended  by  his  counsel,  and  confesses 
in  open  court  that  he  has  committed  the 
acts  charged  in  the  information  filed  herein, 
and  that.  If  said  acts  constitute  any  viola- 
tion of  the  penal  laws  of  Florida,  he  is 
guilty  as  charged  therein."  Whereupon  the 
court  Imposed  a  fine  of  |25,  and,  in  default 
of  the  payment  thereof,  that  the  defendant 
be  confined  at  hard  labor  In  the  county 
Jail  for  a  period  of  SO  days. 

Thereupon  the  defendant  filed  his  petition 
to  the  circuit  court  of  Duval  county  for  a 
writ  of  habeas  corpus,  in  which  he  recites 
and  exhibits  the  above-detailed  proceedings 
In  the  criminal  court  of  record  for  Duval 
county,  and  that  he  is  Illegally  restrained  of 
Us  liberty  in  the  county  of  Duval  by  the 
sheriff  of  said  county,  who  claims  the  right 
to  imprison  him  by  virtue  of  the  said  Judg- 
ment of  said  criminal  court  of  record. 
Said  petition  alleges,  furthw,  that  the  said 
]ndi!ment  is  null  and  void  for  the  reason 
that  the  matters  and  things  charged  In  said 
Information  do  not  charge  anything  which 
constitutes  a  violation  of  any  law  of  Florida. 
(2)  That  the  matters  and  things  charged 
to  said  information  do  not  constitute  any 
violation  of  any  penal  law  of  Florida. 


(8)  The  act  under  which  the  information 
to  filed  to  null  and  void,  because  the  act 
as  approved  by  the  Governor  to  not  the  same 
act  which  passed  the  two  houses  of  the 
Legislature. 

(4)  The  said  act  as  approved  by  the  Gov- 
ernor differs  materially  from  the  act  passed 
by  the  Legtolature. 

(5)  That  said  act  violates  section  16  of 
article  3  of  the  Constitution  of  Florida. 

(6)  That  said  act  violates  sections  1  and 
6  of  the  Declaration  of  Rights  of  the  state 
of  Florida.  That,  "there  being  no  valid  law 
upon  which  to  base  the  said  information, 
the  said  conrt  had  no  Jurisdiction  to  render 
the  said  Judgment  against  your  petitioner," 
etc. 

Writ  of  habeas  corpus  issued  as  prayed. 
To  thto  writ  the  sheriff  made  return  that 
be  held  the  defendant  under  and  by  virtue 
of  a  Judgment  of  the  criminal  court  of  rec- 
ord In  and  for  Duval  county,  rendered  at 
the  June  term  thereof. 

Upon  the  hearing  on  said  writ  of  habeas 
corpus  the  circuit  Judge  rendered  Judgment 
remanding  the  petitioner  to  the  custody  of 
the  sheriff  to  serve  the  sentence  imixised 
upon  him  by  the  said  criminal  court  of  rec- 
ord. From  this  Judgment  the  defendant 
seeks  relief  here  by  writ  of  error. 

Wm.  B.  Young  and  Gibbons  &  Maxwell, 
for  plaintiff  in  error.  W.  J.  Bryan,  Co.  Sol., 
and  W.  H.  Ellis,  Atty.  Gen.,  for  the  state. 

TAYLOR,  J.  (after  stating  the  facts). 
The  only  error  assigned  to  that  the  court 
erred  in  making  hto  order  of  July  10,  1905, 
remanding  said  petitioner  to  the  custody  of 
the  sheriff  of  Duval  county,  Fla. 

It  to  contended  here  that  the  act  assailed 
to  unconstitutional,  because  It  violates  sec- 
tion 16  of  article  3  of  the  Constitution, 
which  is  as  follows:  "Each  law  enacted  in 
the  Legislature  shall  embrace  but  one  sub- 
ject and  matter  properly  connected  there- 
with, which  subject  shall  be  briefiy  express- 
ed in  the  title ;  and  no  law  shall  be  amended 
or  revised  by  reference  to  Its  title  only; 
but  in  such  case  the  act  as  revised,  or  sec- 
tion as  amended,  shall  be  re-enacted  and 
published  at  length." 

The  contention  to  that  the  title  of  the  act 
to  restrictive  and  misleading;  that  Its  title, 
"An  act  to  prohibit  certain  games  and  sports 
on  Sunday,"  restricts  its  provisions  to  cer- 
tain games  and  sports,  while  the  body  of  the 
act  prohibits  any  game  or  sport.  There  to 
no  merit  in  this  contention.  The  title  ofi  the 
act  to  restrictive  in  a  certain  sense,  but  the 
body  of  the  act  is  corresjwndlngly  restrictive. 
While  the  body  of  the  act  uses  the  broad, 
comprehensive  expression,  "any  game  or 
sport,"  yet  thto  general  comprehensive  lan- 
guage to  qualified,  partlculartoed,  and  re- 
stricted by  the  further  language,  "such  as 
baseball,  football,  or  bowling  as  played  in 
bowling  alleys,  or  horse  racing."    We  ap- 
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prebend  that  no  game  or  sport  is  prohibited 
by  the  act  except  those  expressly  named 
therein,  and  possibly  games  or  spor&i  of 
closely  kindred  character  to  those  expressly 
named. 

It  is  next  contended  that  the  act  is  on- 
constitutional  and  void  because  as  passed 
by  the  Legislature  it  contained  the  words: 
"This  bill  shall  not  go  into  effect  until  July 
1,  1906,"  whereas  the  bill  as  approved  by 
the  Qovernor  does  not  contain  these  words, 
but,  on  the  contrary,  contains  a  provision 
that  the  act  shall  take  effect  immediately 
upon  its  passage  and  approval  by  the  Oov- 
ernor.  The  only  semblance  of  evidence  to 
sustain  the  asserted  fact  that  the  bill  as 
passed  by  the  Lieglslature  contains  the  words 
last  above  quoted  are  the  following  entries 
in  the  printed  Journals  of  the  House  uf 
Representatives  of  its  proceedings  when  the 
bill  was  on  its  third  reading:  "Mr.  Melton, 
of  Duval,  offered  the  following  amendment 
to  House  Bill  No.  242:  Strike  out  the  words, 
'This  bill  shall  not  go  into  effect  until  July 
1,  1906.'  Mr.  Melton  moved  the  adoption 
of  the  amendment  Mr.  Dorman  moved  to 
lay  the  amendment  on  the  table,  which  was 
agreed  to."  Then  follows  in  the  joinmal  the 
offer  of  another  amendment  and  the  tabling 
thereof,  and  Immediately  following  this  is 
the  entry  putting  the  bill  upon  Its  final 
passage  and  the  record  of  the  names  of 
those  voting  yea  and  nay.  If  the  presump- 
tion was  indulged  that  all  of  the  members 
of  a  legislative  body  at  all  times  strictly 
observed  the  rules  of  parliamentary  accuracy, 
these  Journal  entries  might  furnish  some 
slight  indirect  evidence  that  the  words  pro- 
posed to  be  stricken  by  Mr.  Melton's  proffered 
amendment  were  contained  in  the  bill ;  but, 
unfortunately  for  the  presumption,  all  of 
the  members  of  a  legislative  body  are  not 
at  all  times  strictly  accurate  in  their  ob- 
servance of  parliamentary  rules  and  practice, 
and  in  their  effort  to  defeat  or  obstruct  the 
passage  of  a  measure  the  opponents  thereof 
frequently  offer  inconsistent,  irrelevant,  re- 
pugnant, and  sometimes  ridiculous  amend- 
ments. A  short  way  of  getting  rid  of  such 
efforts,  though  not  perhaps  according  to 
strict  parliamentary  rules  -  is  to  lay  such 
proffered  amendments  on  the  table,  as  was 
done  in  this  case;  and  the  very  reason  for 
the  prompt  success  of  the  motion  to  lay  Mr. 
Melton's  offer  of  amendment  on  the  table 
may  have  been  the  fact  that  no  such  words 
as  those  proposed  by  his  amendment  to  be 
stricken  therefrom  were  contained  in  the  bill. 
But,  again,  there  is  nothing  in  the  Oonstitu- 
tion  that  mandatorily  requires  the  journals 
expressly  to  show  the  adoption  of  amend- 
ments to  bills,  and  there  may  have  been  a 
reconsideration  and  subsequent  adoption  of 
Mr.  Melton's  proffered  amendment,  which 
did  not,  in  the  confusion  sometimes  attend- 
ant upon  legislative  procedure,  find  expres- 
sion upon  the  Journals.  We  have  practical- 
ly held  in  the  case  of  State  ex  rel.  Turner  t. 


Hocker,  36  Fla.  858,  18  South.  76T,  that  the 
silence  of  legislative  Journals  upon  any  step 
in  the  enactment  of  a  law  is  not  affirmative 
evidence  to  the  courts  that  such  step  was  or 
was  not  taken,  except  in  those  particular 
respects  wherein  the  Constitution  mandatori- 
ly requires  such  Journals  expressly  to  show 
the  action  taken,  such,  for  example,  as  the 
entry  of  the  ayes  and  noes  upon  the  final 
passage  of  a  bill.  The  failure  of  the  Jour- 
nals to  show  expressly  that  such  amendment 
as  the  one  offered  by  Mr.  Melton  was  adopt- 
ed is  no  affirmative  evidence  to  the  courts 
that  such  an  amendment  was  not  In  fact 
adopted,  and  the  express  showing  by  the 
Journals  that  such  an  amendment  was  at 
one  time  rejected  is  not  afOrmative  evidence 
to  the  courts  that  such  amendmoit  was  not 
subsequently  adopted  without  any  mention 
in  the  Journals  of  such  subsequent  adoption. 

The  next  contention  is  that  certain  other 
words  in  respect  to  bowling  alleys  are  found 
in  the  bill  as  apiHroved  by  the  Governor  that 
were  not  in  the  bill  as  it  passed  the  Legis- 
lature, and  partial  entries  in  the  Journals 
and  the  silence  of  the  Journals  is  again 
relied  upon  to  establish  the  facta  of  the 
contention.  What  is  said  above  in  refer- 
ence to  the  Melton  amendment  disposes  also 
of  this  contention. 

It  is  next  contended  that  the  act  is  uncon- 
stitutional and  void  because  the  journals 
show  affirmatively  that  the  bill  was  not  read 
by  sections  on  three  several  days  in  each 
house,  as  is  provided  for  in  section  17  of  ar- 
ticle 3  of  the  Oonstitution  as  it  was  original- 
ly adopted  in  1885.  There  is  no  claim  that 
the  bill  was  not  read  in  compliance  with  the 
amendment  to  said  section  17  of  article  8 
of  the  Oonstitution  proposed  by  the  Legis- 
lature at  its  session  in  1895,  and  subsequent- 
ly at  the  general  election  held  in  1896  duly 
approved  and  adopted  by  the  vote  of  a  ma- 
jority of  the  electors  of  the  state;  but  it  Is 
contended  that  this  alleged  amendment  to 
said  section  17  of  article  3  of  the  C!onstitn- 
tion  is  inoperative,  unconstitutional,  and  void, 
for  the  reason  that  the  Legislature  of  1896, 
in  adopting  the  Joint  resolution  proposing 
such  amendment  to  the  Constitution,  did  not 
enter  the  proposed  amendment  upon  the 
journals  of  the  respective  houses,  with  the 
yeas  and  nays,  as  provided  by  section  1  of 
article  17  of  the  Oonstitution  of  1885. 

The  great  weight  of  authority  is  opposed 
to  the  soundness  of  this  contention,  and  we 
agree  with  the  Kansas  and  other  courts  In 
the  doctrine  there  announced  that  in  con- 
stitutional changes  the  popular  voice  is  the 
paramount  act;  that  where  a  proposed 
amendment  to  the  Oonstitution  receives  the 
affirmative  votes  of  three-fifths  of  all  the 
members  elected  to  each  house,  and  such  pro- 
posed amendment  is  published  and  submitted 
to  the  vote  of  the  people  as  required,  and 
at  the  election  is  approved  and  adopted  by 
a  majority  of  the  votes  of  the  people  cast 
thereon,  then  it  becomes  a  valid  part  of  the 
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organic  law,  notwithstanding  the  fact  that 
the  L^slatnre  may  have  failed  to  have  rach 
proposed  amendment  entered  at  length  npon 
the  Journals  of  the  two  reBpectlre  honaes. 
Constitutional  Prohibitory  Amendment  Cases, 
24  Kan.  700;  Worman  t.  Hagan,  78  Md.  162, 
27  Atl.  616,  21  L.  R.  A,  716;  Nesblt  t.  People, 
19  Colo.  441,  36  Pac.  221;  Oakland  Paving 
Co.  T.  Tompkins,  72  Gal.  5,  12  Pac.  801,  1 
Am.  St  Rep.  17 ;  State  ez  rel.  Adams  t.  Ber- 
ried, 10  S.  D.  109,  72  M.  W.  93.  Some  of  the 
above  cases  hold  that  the  entry  of  the  pro- 
posed amendment  In  the  Journals,  as  con- 
templated by  the  Constitution,  is  fully  satis- 
fied by  an  express  accurate  reference  in  the 
Journals  to  the  identifying  title  of  the  Joint 
resolution  proposing  the  amendment 

Finding  no  error  in  the  Judgment  of  the 
circuit  court  the  said  Judgment  is  hereby 
affirmed,  at  the  cost  of  the  plaintiff  In  error. 

HOOKER   and    PARKHILL^   JJ.,   concur. 

SHACKLEFORD,  a  X.  and  COCKREIX 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


HAMPTON  T.  WIIJilAMS. 
(Supreme  Court  of  Florida.    Jan.  18,  1005.) 

Error  to  Circuit  Court,  Hillsborough  County ; 
Joseph  B.  Wall,  Judge. 

Action  by  W.  A.  Williams  against  H.  J. 
Hampton.  Judgment  for  plaintilC,  and  defend- 
ant brings  error. 

Macfarlane  ft  Glen,  fOr  plaintiff  in  error.  F. 
U.  Simonton,  for  defendant  In  error. 

PER  CURIAM.  Dismissed  by  the  clerk,  on 
praecipe  of  counsel  for  the  plaintiff  in  error, 
under  authority  of  rule  24  (18  South,  ix). 


FOSTER  V.  COB. 
(Supreme  Court  of  Florida.    Feb.  10,  1905.) 

Appeal  from  Circuit  Court,  Manatee  County; 
Joseph  B.  Wall,  Judge. 

Bill  by  Henry  ^  Coe  against  Abagall  F. 
Foster.  Decree  for  complainant  and  defend- 
ant appeals. 

Macfarlane  &  Glen,  for  appellant  Sparkman 
&  Carter,  for  appellee. 

PER  CURIAM.  Appeal  dismissed,  on  pnec- 
ipe  of  counsel  for  appellant,  under  authority 
of  rule  24  (18  Sooth,  is). 


ROBINSON  et  al.  ▼.  TISCHLER  et  aL 

(Supreme  Court  of  Florida,  Division  A.    July 

26,  1905.) 

Appeal  from  Circuit  Court  Duval  County; 
Rhydon  M.  Call,  Judge. 

Bill  by  Freda  K.  Robinson  and  others  against 
Philip  Tischler  and  others.  Decree  for  defend- 
ants, and  complainants  appealed. 

Rehearing  denied  October  17,  1905. 

Bryan  &  Bryan  and  M.  C.  Jordan,  for  appel- 
lants. J.  E.  Hartridge  and  E.  P.  Axtell,  for 
appellees. 

PER  CURIAM.    Decree  affirmed. 


HUNTER  ▼.  STATE. 
(Supreme  Court  of  Florida.    Aug.   11, 


1005.) 


Error  to  Circuit  Court,  Jackson  County;  C. 
B.  ParkhiU,  Judge. 

Proceeding  by  the  state  against  Sam  Hunter. 
From  Oie  Judgment,  defendant  brings  error. 

Price  &  Watson,  for  plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
praecipe  of  counsel  for  plaintiff  in  error. 


HUNNICUT  V.  TAMPA  ELECTRIC  CO. 
(Supreme  Court  of  Florida.    Aug.  10,  1905.) 

Error  to  Circuit  Court  Hillsborough  County ; 
Joseph  B.  Wall,  Judge. 

Action  by  Lilah  E.  Hunnicut  against  the 
Tampa  Electric  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error. 

H.  S.  Hampton  and  W.  W.  Hampton,  for 
plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
praecipe  of  counsel  for  plaintiff  in  error. 


WARE  T.  SPRINGFIELD  (X). 

(Supreme  Court  of  Florida,  Diviadon  A.    Jan. 
17,  1905.) 

Appeal  from  Circuit  Court  Duval  County: 
Rhydon  M.  Call,  Judge. 

Bill  by  the  Springfield  Company  against  W. 
S.  Ware.  Decree  for  complainant  and  defend- 
ant appeals. 

A.  W.  Cockrell  &  Son,  for  appellant.  W.  B. 
Young,  for  appellee. 

PER  CURIAM.    The  decree  is  affirmed. 


CITI   OF   JACKSONVILLE   v.   HOWARD. 

(Supreme  Court  of  Florida,  Division  B.    Feb. 
14,  1005.) 

Error  to  Circuit  Court  Duval  County;  Rhy- 
don M.  Call,  Judge. 

Action  by  Frank  K.  Howard  against  the 
City  of  Jacksonville.  Judgment  for  plaintiff, 
and  defendant  brings  error. 

J.  M.  Barrs  and  P.  H.  Odom,  for  plaintiff  in 
error. 

PER  CURIAM.    The  Judgment  U  affirmed. 


ALLEN  V.  LEWIS. 

(Supreme  Court  of  Florida,  Division  B.    Feb. 
14,  1905.) 

Error  to  Circuit  Court  Leon  County;  John 
W.  Malone,  Judge. 

Action  by  George  W.  Allen  against  George 
Lewis.  Judgment  for  defendant  and  plaintiff 
brings  error. 

Alex.  St  Clair-Abrams,  Jefferson  B.  Browne, 
and  BVed  T.  Myers,  for  plaintiff  in  error. 
Blount  ft  Blount  and  Geo.  P.  Raney,  for  defend- 
ant in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 
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ANDERSON  t.  STATE. 
(Sapreme   Court  of   Florida.    Feb.   15,   1905.) 

Error  to  Criminal  Court  of  Becord,  Duval 
County ;  John  W.  Dodge,  Judge. 

Proceeding  by  the  state  against  Elijah  An- 
derson. From  the  judgment,  defoidant  brings 
error. 

John  B.  Hartridge,  for  plaintiff  in  error. 

PER  CURIAM.  On  suggestion  of  the  death 
of  the  plaintiff  in  error,  tiie  cause  la  abated, 
and  the  writ  of  error  dismissed. 


ROBINSON  et  al.  t.  CAPEHABT  et  al. 
(Supr«ne  Court  of  Florida.    Feb.  15,  190S.) 

Appeal  from  Circuit  Court,  Jackson  County ; 
Charles  B.  Parlchill,  Judge. 

Bill  by  John  Capehart  and  others  against 
Malissa  Robinson  and  others.  Decree  for  com- 
plainants, and  defendants  appeal. 

J.  M.  Calhoun,  for  appellants.  D.  L.  Mc- 
Kinnon,  for  appellees. 

PER  CURIAM.  Dismissed,  on  motion  of 
counsel  for  the  appellees. 


GEORGE  WIEDEMANN  BREWING  CO.  ▼. 

UNITED   STATES  FIDELITY  & 

GUARANTY  CO. 

(Supreme  Court  of  Florida,  Division  B.    Feb. 

21,  1905.) 

Error  to  Circuit  Court,  Duval  County;  Rhy- 
don  M.  Call,  Judge. 
Action  by  the   George  Wiedemann  Brewing 


Company  againat  the  United  States  Fidelity 
&  Guaranty  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error. 

Alex.  St.  Clair-Abrams,  for  plaintifl  in  error. 
Fleming  &  Fleming,  for  defendant  in  error. 

FEB  CUBIAM.    The  judgment  la  affirmed. 


BOyeS  t.  skinner. 

(Supreme  Court  of  Florida,  DiTision  B.  Feb. 
21,  1006.) 

Error  to  Circuit  Court,  Escambia  County; 
Charles  B.  Parkhill,  Judge. 

Action  by  H.  H.  fioyer  against  E.  F.  Skinner. 
Judgment  for  defendant,  and  plaintiff  brings 
error. 

Avery  ft  Avery,  for  plaintiff  in  error.  B.  P. 
Reese,  for  defendant  in  error. 

FEB  OUBIAM.    The  judgment  i*  affirmed. 


EOPES  V.  ALliEN. 

(Supreme  Court  of  Florida,  Division  A.    March 

7,  1905.) 

Error  to  Circuit  Court,  Putnam  County; 
James  T.  Wills,  Judge. 

Action  by  E.  E.  Ropes  against  J.  F.  Allen. 
Judgment  for  defendant,  and  plaintiff  brings 
error. 

E.  E.  Ropes,  in  pro.  per. 

PER  CURIAM.    The  judgment  ia  affirmed. 
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STAR    COMPRESS    ft    WAREHOUSE   CO. 
T.  MERIDIAN  COTTON  CO. 

(Supreme  Court  of  Mlasiaaippi.    Nov.  20, 1905.) 

1.  Wakxhoxtbbmkn  —  Reckiftb  —  Tbahbfeb. 

Where  a  warehonseman  issues  a  receipt 
aeknowlednnx  the  receipt  of  certain  merchao- 
dtoe,  and  binds  himself  to  deliver  the  same  or 
pay  the  cash  market  price  thereof,  and  further 
atipalatea  that  it  shall  be  negotiable  by  indorse- 
ment, and  that  "no  debt,  demand,  or  set-off  will 
be  claimed  against  said"  merchandise,  he  cannot 
be  permitted  to  assert,  as  against  a  subsequent 
bona  fide  holder  of  the  receipt,  that  it  was  is- 
sued through  mistake. 

2.  Sauk — Notice  of  Exismro  EQumxs. 

That  one  of  the  officers  of  a  bank  witnessed 
tlw  ezecntion  of  a  ^per  by  which  a  company 
undertook  to  indemnify  a  warehouseman,  snoold 
it  subseanently  devdop  that  a  certain  receipt 
then  delivered  to  the  company  for  certain 
merchandise  was  improperly  issued,  was  not 
such  notice  as  to  put  the  bank  on  inquiry  be- 
fore acquiring  from  the  company  another  re- 
ceipt tor  a  different  quantity  of  merchandise. 
8.  Saux  —  Actions  on  Rbobift  —  Ibsukb, 
Pbooi',  and  Vabianck. 

In  an  action  on  a  warehouse  receipt  for  the 
use  of  the  holder  thereof,  testimony  seeking  to 
establish  the  delivery  of  property  mentioned  in 
•  different  receipt,  and  to  show  that  such  hold- 
er had  received  the  proceeds  thereof,  was  prop- 
erly excluded,  where  no  such  issue  was  made  by 
the  pleadings. 

Appeal  from  Circuit  Court,  Lauderdale 
County;  R.  P.  Cochran,  Judge. 

Action  by  the  Meridian  Cotton  Company, 
for  the  use  of  the  Meridian  National  Bank, 
against  tbe  Star  Compress  ft  Warehouse 
Company  to  recover  on  a  warehouse  receipt 
From  a  Judgment  for  plalntifC,  defendant  ap- 
peals.   Affirmed. 

The  Meridian  Cotton  Company,  for  tbe  use 
of  tbe  Meridian  National  Bank,  sued  tbe 
Star  Compress  ft  Warehonae  Company  for 
the  TSloe  of  20  bales  of  cotton  called  for 
by  tbe  receipt  of  tbe  compress  company,  on 
wblcb  rectfpt  the  suit  was  predicated,  which 
receipt  Is  as  follows:  "Tbe  Star  Compress 
ft  Warehouse  Company  has  received  from 
Meridian  Cotton  Company  twenty  bales  cot- 
ton, to  be  compressed,  marked  and  number- 
ed as  per  margin,  and  hereby  binds  itself  to 
deliver  tbe  same,  or  pay  the  cash  market 
▼aloe  tboeof,  to  tbe  legal  bolder  of  this  re- 
ceipt, acts  of  Providence,  flie,  and  damage 
excepted.  This  receipt  shall  be  negotiable 
and  liansferable  by  Indorsement.  No  debt, 
demand,  or  set-off  will  be  claimed  against 
said  cotton,  except,  such  as  may  be  due  by 
tbe  liolder  at  the'  time  of  presentation." 
Tills  receipt  was  in  Ultot  of  the  Meridian 
Cotton  Company,  and  bad  been  delivered  to 
tbe  Meridian  National  Bank,  which  as  bolder 
and  owner  of  said  receipt  claimed  the  rlgbt 
to  recover  tbe  value  of  the  number  of  bales 
of  cotton  specified  therein.  The  defendant 
offered  to  prove  that  tbe  cotton  called  for  by 
tbe  receipt  had  been  delivered  to  tbe  cotton 
company,  and  that  this  receipt  has  been  is- 
sued through  mistake;  but  tbe  court  below 
beld  that  no  such  defense  could  be  set  op 
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against  tbe  bank,  which  was  an  Innocent 
purchaser  for  value,  iq  the  absence  of  proof 
of  fraud,  and  gave  a  peremptory  instruction 
to  find  for  plaintiff. 

Btbrldge  ft  McBeath  and  Fewell  ft  Son, 
tor  appellant  Miller  ft  Baskin  and  Amis 
&  Dunn,  for  appellee. 

TRULY,  J.  As  to  tbe  warehouse  receipt 
representing  tbe  20  bales  of  cotton  involved 
In  this  controversy,  tbe  Meridian  National 
Bank  is  clearly  shown  to  be  a  bona  fide  hold- 
er. The  receipt  was  acquired  by  tbe  bank 
in  due  course  of  its  dealing  with  a  regular 
customer,  for  full  value,  and  without  notice 
of  any  understanding  or  secret  equities 
which  might  have  existed  between  the  Com- 
press ft  Warehouse  Company  and  the  Merid- 
ian Cotton  Company.  Under  such  state  of 
case  the  warehouseman  issuing  tbe  receipt 
for  cotton  deposited  for  storage  or  compress- 
ing cannot  be  permitted  to  assert  as  against 
a  subsequent  bona  fide  bolder  of  such  receipt 
any  defense,  unless  predicated  of  fraud,  ex- 
cept those  expressly  provided  for  in  the  face 
of  the  receipt  The  express  language  of  the 
receipt  here  under  consideration  precludes 
the  assertion  of  the  defense  by  which  the  ap- 
pellant seeks  to  defeat  recovery.  By  it  tbe 
Compress  ft  Warehouse  Company  acknowl- 
edges tbe  receipt  of  tbe  cotton  and  "binds 
itself  to  deliver  tbe  same,  or  pay  tbe  cash 
market  value  thereof,  to  ibe  legal  holder  of 
this  receipt  acts  of  Providence,  fire,  and 
damage  excepted."  It  further  stipulates 
that  the  receipt  shall  be  negotiable  and 
transferable  by  indorsement  and  then  pro- 
vides: "No  debt  demand,  or  set-off  will  be 
claimed  against  said  cotton,  except  such  as 
may  be  due  by  the  bolder  at  the  time  of 
presentation."  The  object  of  storing  cotton 
and  other  commodities,  and  accepting  In  lieu 
thereof  receipts  Issued  by  warehousemen.  Is 
that  the  owners  of  tbe  goods  so  deposited 
may  have  some  evidence  of  ownership  easily 
and  readily  negotiable,  wblcb  may  be  dealt 
with  without  requiring  repeated  handling  and 
actual  delivery  of  a  bulky  commodity.  Tbe 
negotiability  of  such  receipts  and  their  com- 
mercial value  Is  largely  enhanced  by  the  very 
fact  that  they  are  Incontestable,  and  are  dealt 
with  as  evidencing  by  their  transfer  the  ac- 
tual delivery  of  the  commodity  represented 
by  the  receipt  Their  value  as  a  convenient 
and  safe  method  of  commercial  dealing  and 
their  ready  negotiability  would  be  diminished 
if  not  practically  destroyed,  should  the  ware- 
houseman issuing  the  receipt  be  permitted 
to  assert  as  against  subsequent  holders 
private  agreements  with,  or  personal  claims 
against  the  original  holder.  In  truth,  tbe 
receipt  in  question  practically  embodied  on 
its  face  the  provisions  now  found  in  our  stat- 
ute law  (see  page  125,  c  88,  Acts  1904),  by 
which  all  warehouse  receipts  are  made  "con- 
clusive evidence  In  tbe  bands  of  a  bona  fide 
bolder  for  vslue"  that  tbe  property  mentioned 
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In  the  receipt  baa  been  received,  and  entitles 
snch  holder  "to  a  delivery  of  the  property 
so  stored  or  deposited,  or  to  the  value  there- 
of." 

In  view  of  the  fact,  therefore,  that  there  Is 
no  well-founded  Inference  of  collusion  or 
fraud  on  the  part  of  the  bank,  the  trial  Judge 
correctly  refused  to  go  Into  the  question  of 
whether  the  receipt  In  question  was  issued  to 
the  original  holder  by  mistake  or  through  care- 
lessness on  the  part  of  the  warehouseman. 
Even  had  the  proffered  evidence  been  admit- 
ted, and  the  fact  of  the  mistaken  issuance 
been  clearly  established  as  before  shown,  it 
would  not  have  availed  as  against  a  bona  fide 
bolder.  There  is  absolutely  no  proof  in  the 
record  that  the  bank  knew  or  had  any  rea- 
son to  suspect  that  the  receipt  sued  on  had 
been  issued  In  lieu  of  the  receipt  for  26  bales 
of  cotton  in  question  between  the  warehouse 
company  and  the  cotton  company.  The  con- 
tention that,  because  one  of  the  o£Scers  of 
the  bank  witnessed  the  execution  of  a  pa- 
per by  whlcb  the  cotton  company  undertook 
and  agreed  to  indemnify  the  warehouse  com- 
pany, should  It  subsequently  develop  that  a 
certain  receipt  then  delivered  the  cotton 
company,  for  26  bales  of  cotton,  was  improp- 
erly issued,  thereby  the  bank  received  such 
notice  as  should  have  put  it  on  strict  Inquiry 
before  accepting  any  other  receipts  from  the 
cotton  company,  is  to  our  minds  untenable. 
It  might,  with  greater  force  and  more  plausi- 
bility, be  urged  that,  as  the  warehouse  com- 
pany delivered  such  receipt,  knowing  at  the 
time  that  it  was  to  be  negotiated  and  acquies- 
cing therein,  and  then  chose  to  accept  the 
guaranty  against  loss  of  the  cotton  company 
It  was  by  Its  own  conduct  estopped  to  deny 
the  validity  of  the  receipt,  but  would  be 
remitted  to  the  security  of  its  own  selec- 
tion, the  guaranty  and  indemnity  which  It 
had  accepted  from  the  cotton  company.  It 
is  an  elemental  principle  cf  law  that,  where 
one  of  two  innocent  persons  must  suffer,  the 
loss  must  fall  on  him  by  whose  fault  the  in- 
Jury  was  made  possible.  Admitting,  there- 
fore, that  the  receipt  was  issued  through 
mistake,  the  superintendent  of  the  warehouse 
company  testified  that  it  was  through  his 
"own  carelessness";  hence,  as  between  the 
bank  and  the  warehouse  company,  the  loss 
must  be  borne  by  the  warehouse  company, 
by  the  negligence  of  whose  repesentative  it 
was  made  possible. 

In  the  absence  of  proof  of  fraudulent 
knowledge  on  the  part  of  the  bank,  the  court 
also  properly  excluded  the  testimony  seeking 
to  establish  the  delivery  of  the  cotton  men- 
tioned In  the  26  bales  receipt,  and  that  by 
which  it  was  sought  to  be  proven  that  the 
bask  had  received  the  proceeds  thereof. 
Neither  question  was  at  issue  In  the  case 
made  by  the  pleadings.  The  other  assign- 
ments of  error  we  think  not  well  taken. 

Affirmed. 


ADAMS,  Revenue  A«ent,  T.  LUCB. 
(  Supreme  Court  of  MissiasippL    Nov.  20, 1905. ) 
Taxation— Back- AssEssuKiTT  or  Pbopebtt. 

The  statute  anthorizlDe  the  back-assess- 
ment of  property  that  has  escaped  taxation" 
applies  only  to  property  that  has  not  in  fact 
been  assessed,  and  does  not  apply  Where  the  as- 
sessment roll  shows  on  its  face  that  there  has 
been  an  assessment  though  it  Is  absolutely  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Taxation,  §  142.] 

Truly,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty: Will  T.  McDonald,  Judge. 

"To  be  offlclally  reported." 

Proceeding  by  Wirt  Adams,  revenue  agent, 
against  O.  M.  Luce,  for  the  assessment  of 
certain  property  as  having  escaped  tax- 
ation. The  board  of  supervisors  approved 
the  assessment,  and  on  appeal  to  the  cir- 
cuit court  the  proceeding  was  dismissed. 
Plaintiff  appeals.    AfBrmed. 

In  the  year  1900  there  was  a  general  as- 
sessment of  lands,  and  appellee  rendered  a 
statement  of  his  land  to  the  assessor,  val- 
uing the  same  at  $3.60  per  acre.  This  val- 
uation was  received  and  entered  by  the 
assessor  on  his  roll.  The  assessor  did  not 
complete  his  assessment  roll  and  file  It 
with  the  clerk  of  the  board  of  supervisors 
by  the  first  Monday  in  July,  as  required  by 
section  3782  of  the  Code  of  1892,  and  the 
board  of  supervisors  at  their  meeting  on  the 
first  Monday  in  July  extended  the  time  for 
the  completion  of  the  roll  to  the  first  Mon- 
day in  August,  and  at  their  meeting  on  the 
last-named  date,  finding  the  roll  stlU  un- 
completed, granted  a  further  extension  of 
time  to  August  20th.  The  assessment  roll 
was  filed  on  August  18th,  and  at  the  meeting 
of  the  board  on  the  first  Monday  in  Septem- 
ber the  roll  was  accepted,  and  the  board,  in 
attempting  to  equalize  the  taxes,  increased 
the  valuation  of  the  lands  of  the  appellee, 
without  notice  to  him,  from  13.60  to  $6  per 
acre,  and  In  addition  to  this  made  what 
was  afterwards  decided  by  the  chancery 
court  to  be  an  excessive  levy  of  taxes,  whlcb 
court  held  also  as  Illegal  the  act  of  the  board 
in  granting  the  extension  of  time  and  In  in- 
creasing the  valuation  of  appellee's  land 
without  notice,  and  held  also  the  entire 
assessment  roll  to  be  null  and  void,  and  en- 
Joined  the  collection  of  any  taxes  there- 
under. On  appeal  to  the  Supreme  Court  the 
decision  of  the  chancellor  was  affirmed. 
While  the  litigation  was  pending  the  appel- 
lee by  agreement  with  the  tax  collector  vol- 
untarlly  paid  taxes  at  an  agreed  rate  leas 
than  that  levied  by  the  board  of  supervisors, 
and  took  the  tax  collector's  receipt  for  the 
same,  which  amount  was  paid  into  the  state 
and  county  treasuries  as  so  much  taxes  paid 
on  account  After  the  adverse  decision  by 
the  Supreme  Court  the  revenue  agent  In- 
stituted this  suit,  attempting  to  treat  all  the 
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land  of  the  appellee  aa  assessed  as  baring 
escaped  taxation,  and  demanded  that  the 
same  be  assessed  tor  taxation  at  the  tme 
Talue,  to  wit,  $S  per  acre.  The  board  of 
superrlsors  approved  the  back  assesssment. 
and  on  appeal  to  the  circuit  court  a  per- 
emptoiy  instruction  was  given  In  favor  of 
the  appellee  dismissing  the  suit.  The  reve- 
nue agent  appeals. 

J.  B.  Alderman,  for  appellant  Ford  & 
White,  for  appellee. 

WHITTIBLD,  C.  J.  We  are  clearly  of 
the  opinion  that  this  case  falls  without  the 
power  of  the  revenue  agent.  The  words 
"escaped  taxation,"  under  the  construction 
of  the  revenue  law,  should  receive  the  mean- 
ing mroally  and  popularly  accorded  to  them. 
The  evil  to  be  remedied  demonstrates  this. 
The  object  of  the  law,  in  re8i>ect  to  the 
back-assessment  of  property  by  the  revenue 
agent,  was  to  prevent  property  which  had 
not  been  actually  assessed  at  all  from  escap- 
ing its  proper  iwrtlon  of  the  public  burden 
of  taxation.  Property  may  escape  taxation 
in  varied  ways,  as,  for  example,  (a)  by  be- 
ing wiUfolly  withheld  from  assessment  by 
the  owner;  (b)  by  being  Inadvertently  or 
accidentally  omitted  by  the  owner  In  re- 
turning his  property  to  the  assessor.  In 
either  of  these  two  cases,  and  in  others  which 
may  be  conceived,  there  has  been  In  fact — 
there  has  been  actually — escape  of  such 
property  from  taxation.  It  has  never  been 
assessed  at  all  as  a  matter  of  fact,  and  it 
was  the  purpose  of  the  law,  in  cases  like 
these,  where  the  regularly  constituted  fis- 
cal officers  had  failed  to  assess  all  property 
liable  to  taxation,  to  authorize  the  revenue 
agent  to  back-assess  such  property  never  here- 
tofore in  fact  assessed  at  ail,  and  which  was, 
therefore,  described  as  property  which  had  In 
fact  escaped  taxation.  But,  where  an  assess- 
ment has  in  fact  been  made,  where  the  assess- 
ment roll  shows  on  its  face  all  that  It  ought 
to  show — the  name  of  the  owner,  the  de- 
scription of  the  property,  the  valuation  of  the 
property,  the  tax,  etc. — ^but  that  assessment  la 
irregular  or  Imperfect  or  defective,  or  even 
absolutely  and  utterly  void,  by  reason  simply 
of  a  failure  to  comply  with  some  vital  and 
fundamental  requirement  of  the  law,  such 
property  cannot,  within  the  meaning  of  these 
words,  "escaped  taxation,"  be  said  to  l>e  prop- 
erty which  has  escaped  taxation  in  fact  In 
such  cases  manifestly  there  has  been  an  as- 
sessment an  assessment  in  fact,  an  actual  as- 
sessment The  property  has  not  been  with- 
held from  the  assessment  roll.  It  has  not  been 
omitted  by  lnadv«tence,  accident  or  for  any 
other  reason.  It  Is  there  on  the  assessment 
roll.  It  Is  assessed  at  a  certain  rate.  It  is 
all  assessed ;  but  the  whole  roll  is  void,  be- 
cause of  such  failure  to  comply  with  such 
fundamental  requirement  of  the  law.  There 
Is,  in  such  latter  case,  no  assessment  In 
the  eye  of  the  law;  but  there  has  been  an 


actual  assessment  In  fact  though  not  valid 
In  the  eye  of  the  law. 

We  think  It  far  safer  to  hold,  in  view  of 
the  evil  to  l>e  remedied  by  the  statute  on  the 
subject  and  in  view  of .  the  canon  of  con- 
struction that  words  not  technical,  as  these 
words,  "escaped  taxation,"  ought  to  be  given 
their  ustul,  ordinary,  popular  signification, 
that  property  can  never  be  said  to  have 
escaped  taxation,  within  the  meaning  of  the 
revenue  law  on  that  subject  save  only  in 
those  cases  where  there  never  has  been  any 
actual  assessment  at  all  of  such  property. 
The  original  thought  in  the  statute  author- 
izing the  revenue  agent  to  back-assess  proper- 
ty which  has  escaped  taxation  was  to  furnish 
machinery,  not  initiating  assessment  primari- 
ly, but  to  supply  the  defects  in  an  assessment 
already  made.  It  will  not  do  to  say  that 
because  an  assessment  is  utterly  void  in  the 
eye  of  the  law,  though  once  actually  made, 
such  property  has  escaped  taxation.  The 
very  term  "escape,"  ex  proprlo  vlgore,  im- 
plies that  It  bad  never  been  found  or  known 
or  listed  for  taxation.  That  escapes  detec- 
tion which  never  has  been  seen  In  fact 
That  escapes  assessment  which  never  has 
In  fact  been  assessed  in  any  way.  That 
which,  as  a  matter  of  fact  has  been  re- 
turned by  the  owner,  placed  upon  the  as- 
sessment roll  by  the  assessor,  dealt  with  by 
the  board  of  supervisors  and  by  the  tax 
collector,  cannot  be  said  in  any  proper  sense 
of  the  words  "escaped  taxation,"  or,  within 
the  scope  of  the  evil  to  be  remedied  by  the 
revenue  law,  to  have  escaped  taxation. 

If  it  should  be  objected  that  where  an 
assessment  is  utterly  void,  legally,  unless 
the  revenue  agent  may  assess,  the  owners 
will  get  off  without  paying  their  taxes,  the 
answer  is  that  that  objection  is  one  arising 
ab  inconvenientl.  If  that  be  so,  it  does  not 
follow  that  the  power  of  the  revenue  agent 
to  back-assess  Is  to  be  created  out  of  the 
want  of  power  on  the  part  of  the  authorltieB 
of  the  county  who  have  so  blundered  as  to 
get  up  that  sort  of  situation  to  get  the 
proper  taxes  from  its  citizens.  The  power 
of  the  revenue  agent  to  proceed  must  affirm- 
atively appear  In  the  face  of  the  law  creat- 
ing his  office  and  enumerating  his  powers, 
and  not  be  negatively  derived  by  reason  of 
the  evils  of  a  situation  due  to  the  blimders 
of  a  board  of  supervisors  from  the  inability 
of  a  county  to  get  its  taxes.  The  evils  of 
an  opposite  construction  are  apparent  to  us 
upon  mature  delil)eratlon,  and  would  lead  to 
endless  confusion. 

Affirmed. 

TRULT,  X  (dissenting).  I  dlssoit  I 
agree  with  the  majority  of  the  court  that  the 
land  assessment  roll  of  Greene  county  fdr  the 
year  1900  and  the  levy  of  taxes  based  there- 
on was  "absolutely  and  utterly  void."  Be- 
ing void,  all  parties  were  left  In  the  same 
situation  as  if  neither  assessment  nor  levy 
bad  been  attempted.    The  property  owner 
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was  not  thereby  compelled  to  pay  any  tazeo, 
because  his  property  had  not  been  legally 
aaseesed — no  taxes  legally  imposed.  Were 
the  state  and  county  to  be  deprived  of  all 
taxes  simply  because  the  board  of  super- 
Ttsors  misinterpreted  the  law  and  committed 
a  blunder?  I  do  not  so  read  the  plain  pro- 
ylslons  of  the  law.  In  my  opinion  a  yoid 
assessment  and  levy  is,  in  the  eye  of  the  law, 
no  assessment  and  no  levy.  No  legal  effect 
can  be  given  to  an  act  absolutely  void.  This 
being  true,  the  property  "escaped  taxation," 
and  the  board  of  supervisors,  under  sections 
8768,  S769,  Code  1882,  and  the  revenue  agent, 
under  chapter  84,  p.  29,  Acts  1894,  had  the 
power  to  subsequently  have  assessed  all  prop- 
erty tipon  which  the  taxes  had  not,  In  point  of 
fact,  been  paid  at  the  valuation  approved 
by  the  board  of  snpervlsors.  If  this  be  not 
true,  we  have  this  anomalous  condition  of 
affairs:  The  board,  through  error,  makes 
a  void  assessment  and  levy.  This  Imposes 
no  burden  on  the  taxpayer,  but  leaves  him 
at  liberty  to  pay  all,  or  little,  or  nothing, 
as  he  may  choose.  He  may  at  bis  option 
pay  the  tax  attempted  to  be  levied  at  the 
valuation  as  fixed  by  the  board,  and,  if 
he  does  so,  is  protected  against  further  taxa- 
tion, notwithstanding  error  in  assessment 
or  levy  (Adams  v.  Euykendall,  83  Miss.  599, 
86  South.  830),  or  he  may  refuse  to  pay 
and  successfully  resist  the  collection  of  any 
tax  under  such  levy. 

On  the  other  hand,  U  the  view  of  the 
majority  be  somid,  the  error  of  the  board 
of  supervisors  was,  as  regards  the  state  and 
county,  beyond  correction,  and  a  void  act 
prevents  any  fiscal  authority  from  subject- 
ing the  property  listed  in  the  void  assess- 
ment roll  from  any  taxation  for  that  year. 
Under  this  view  the  property  owner  may 
pay  what  he  pleases,  fix  his  own  valuation 
arbitrarily,  or  refuse  to  pay  anything  at 
all,  and  still  the  fiscal  authorities  are  power- 
less. In  other  words,  the  entire  property  of 
a  county  may  escape  all  taxation  fhrongh 
a  blander  on  the  part  of  the  assessor  or 
board  of  supervisors.  I  cannot  assent  to 
this  conclusion.  In  my  opinion,  property 
merely  listed  on  a  void  assessment  roll 
has  escaped  assessment  Property  which, 
though  liable  thereto,  has  juUd  no  taxes, 
has  "escaped  taxation." 


TUTT  V.  JACKSON. 
(  Supreme  Court  of  Mississippi.    Nov.  20, 1905. ) 

iHBtHUHOB — ^RlOHT    TO    PBOCEIDS    OF    POLIOT. 

The  proceeds  of  the  policy  of  a  benevolent 
order,  payable  to  "the  widow  or  other  heir"  of 
the  member,  may  not  be  devised  by  him  to  one 
to  whom  he  was  In  form  married,  while  he  still 
had  a  legal  wife  from  whom  he  was  never 
divorced  and  who  survived  him;  this  not  being 
permitted  by  a  by-law  of  the  order  that  the 
money  should  go  to  the  "widow,  heirs,  or  other 
legal  representatives"  of  the  member,  another 
by-law  giving  the  form  of  the  poli^  requiring 
payment  to  UM  "widow  «r  beira/' 


Appeal  from  Chancery  Court,  Iiauderdale 
County;  J.  L.  McCasklll,  Chancellor. 

Bill  In  chancery  by  MoIUe  F.  Tntt  against 
Jane  Jackson  and  the  Orand  Iiodge  Knights 
of  Pythias  of  Mississippi,  to  compel  the 
lodge  to  pay  to  complainant  the  proceeds  of 
an  insurance  policy  claimed  by  Jane  Jackson. 
From  a  decree  in  favor  of  Jane  Jackson,  com- 
plainant appeals.    Affirmed. 

George  W.  Tntt  married  appellee  Jane,  and 
they  lived  together  several  years  and  then 
separated,  but  were  not  divorced.  George 
then  married  appellant  Mollie,  and  Jane  mar- 
ried one  Jim  Jackson ;  both  marriages  being 
according  to  form  of  law.  After  his  mar- 
riage to  Mollie,  George  Joined  an  order  and 
took  a  policy  of  insurance  payable  to  the 
"widow,  heirs,  or  other  legal  representatives 
of  the  deceased  knight."  George  made  a  will, 
BO  it  is  alleged  by  complainant;  seeking  to 
bequeath  his  insurance  to  her.  After 
George's  death,  Jane  Jackson  asserted  her 
claim  to  the  insurance.  The  court  below  held 
that  Jane  was  entitled  to  the  proceeds  of  the 
policy,  leas  the  amount  paid  by  Mollie  for 
dues,  and  the  costs  of  the  court. 

"G.  Q.  Hall  and  Hall  &  Jacobson,  for  ap- 
pellant   Miller  &  Baskln,  tor  appellee. 

CALHOON,  J.  The  policy  of  the  benevo- 
lent order  was  payable  "to  the  widow  or 
other  heirs  of  Brother  Kni^t  Geo.  W.  Tntt" 
Very  clearly  Mary  J.  Jackson  was  his  widow, 
and  not  Mollie  F.  Tutt  If  there  was  a 
genuine  will  of  Geo.  W.,  giving  the  proceeds 
to  Mollie  F.  and  designating  her  as  his  wito, 
this  could  not  change  the  result  since,  under 
the  jpollcy,  they  had  to  go  "to  his  widow  or 
other  heirs."  This  Is  not  changed  by  section 
1  of  the  endowment  laws  of  the  order,  that 
the  money  should  go  to  the  "widow,  heirs,  or 
other  legal  representatives."  The  same  laws 
give  the  form  of  the  policy,  requiring  pay- 
ment to  the  "widow  or  other  heirs"  of  the 
deceased.  The  words  "or  other  legal  repre- 
sentatives" in  the  by-laws  do  not  pnable  the 
member  by  will  to  devise  the  policy,  as  he 
tried  to  do  In  this  case,  diverting  the  bene- 
faction from  the  class  intended  to  his  caor 
cublne. 

Affirmed. 


ISAACS  V.  SILVERBERG,  PARRT  ft  CO. 

(Supreme  Court  of  MississippL    Nov.  20,  1905.) 

GaK INO  —  Gaxbuno  Contbaoxs— Fuxubks— 
Recoveby  or  Maboins. 
Code  1892,  {  2114,  declares  void  aU  con- 
tracts the  consideration  or  foundation  of  which 
Is  moa^  won,  lost,  or  bet  on  any  wager  what- 
ever. Section  2116  provides,  if  one  by  any 
wager  whatever  shall  lose  money  and  pay  it 
be  may  sue  for  and  recover  it  Section  Zlli 
provides  that  a  contract  for  purchase  or  sale 
of  a  commodity  to  be  delivered  at  a  future  day. 
the  parties  not  intending  the  commodity  shall 
be  actually  delivered  and  paid  for,  shall  not  be 
enforced  by  any   court    Sections  1120^  112I« 
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mak»  buying  or  Klling  "futares"  a  miadeineanor. 
Held,  that  one  bnying  futnrea  may  not  recover 
maiginB  paid  thereon. 

Appeal  trom  Circuit  Court,  Warren  Coun- 
ty; Geo.  Anderson,  Judge. 

Actloo  by  Joseph  Isaacs  against  SUver- 
berg,  Parry  &  Co.  to  recover  ^00  paid  to 
defendants  for  the  purchase  of  "cotton 
futures."  From  a  judgment  sustaining  a 
demurrer  to  the  declaration,  plaintiff  appeals. 
Affirmed. 

Brunlnl  &  Hlrsb,  for  appellant  Smith, 
Hlrsh  &  Landau,  for  appellee. 

CAIiHOON,  J.  Mr.  Isaacs,  In  his  declara- 
tion against  appellees,  avers  that  he  is  a 
dtlzen  of  the  state  of  LoulBiana  and  that 
they  are  citizens  of  the  state  of  Mississippi, 
and  that  he  contracted  with  them  to  buy  "for 
him  cotton  for  future  delivery,"  and  that  he 
gave  them  $400  "as  a  margin" ;  that  the  con- 
tract was  not  with  the  intention  of  either 
party  of  any  actual  delivery  of  the  cotton  to 
either  of  the  parties,  but  "was  In  fact  none 
other  than  a  gambling  one  In  cotton  futures, 
and  so  known  to  both  plaintiff  and  defend- 
ants ;  and  that  the  money  so  paid  over  has 
been  lost  under  said  gambling  contract" 
Appellees  demurred,  the  demurrer  was  sus- 
tained, and  the  appellant  declined  to  amend 
or  plead  further,  and  appeals. 

Such  speculative  contracts  with  brokers 
were  valid  at  common  law,  are  valid  now  in 
some  states,  would  be  valid  in  Mississippi 
but  for  statutes,  and  are,  perhaps,  valid  if 
made  In  Louisiana,  where  Mr.  Isaacs  resides. 
It  may  be  said  In  passing  that  the  declaration 
does  not  aver  where  the  contract  was  made, 
and  that  If  It  was  made  in  Louisiana  by  cor- 
respondence, Mr.  Isaacs,  from  his  view  of  the 
law,  may  be  In  a  very  comfortable  position 
indeed.  AH  he  would  have  to  do  would  be  to 
select  a  solvent  broker  in  Mississippi,  and  he 
could  Indulge  in  dealings  in  futures  to  bis 
heart's  content  safe  from  suit  with  the  cer- 
tainty of  never  remaining  loser.  He  could 
always  recover  from  his  broker  the  marKins 
be  turned  over  to  him  for  investment.  Tbis 
is  an  argument  quite  persuasive  that  there 
was  no  legislative  Intent  to  encourage  sucb  a 
state  of  affairs.  If  It  did  intend  sucb  results, 
the  statute  making  them  possible  should  be 
plain.  Certain  It  is  that  Mr.  Isasi-s  was  in 
full  complicity  with  appellees,  and  the  court 
'  below  would  not  entertain  his  case,  any  more 
than  it  would  have  entertained  the  case 
of  appellees,  if  they  had  sued  him  for  unpaid 
margins.  Adler  v.  Searles  (Miss.)  38  South. 
209. 

Bis  learned  coimsel,  however,  knowing 
the  necessity  of  producing  some  enactment 
to  give  him  a  standing  in  the  courts,  rely  on 
section  2116  of  the  Code  of  1892,  and  es- 
pecially on  the  words  in  that  section,  "or  by 
any  wager  whatever."  The  same  words,  "or 
on  any  wagor  whatever,"  are  also  used  in 
section  2114,  which  declares  that  all  "con- 


tracts," etc.,  based  on  the  foundation  of 
"money,  or  any  valuable  thing  won,  lost  or 
bet  at  any  game  or  games,  or  on  any  horse- 
race, cock-fight  or  at  any  other  sport  amuse- 
ment or  pastime,  or  on  any  wager  whatever, 
or  for  the  reimbursing  or  repaying  of  any 
money  lent  or  advanced  for  the  purpose  of 
sucb  gaming  or  gambling,  or  to  be  wagered 
on  any  game,  play,  horse-race,  cock-fight 
or  on  any  sport  amusement  pastime,  or 
wager,  shall  be  utterly  void."  Section  2116 
is  this:  "If  any  person,  by  playing  at  any 
game  whatever,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  play  at  any  game,  or 
by  betting  on  any  horse-race  or  cock-fight 
or  at  any  other  sport  or  pastime,  or  by  any 
wager  whatever,  shall  lose  any  money,"  etc., 
"and  shall  pay  or  deliver  the  same,  the  per- 
son BO  losing,"  eta,  "may  sue  for  and  re- 
cover such  money,"  etc.,  "from  the  person 
knowingly  receiving  the  same,  with  costs." 
Whether  these  sections,  without  more,  would 
cover  the  present  case,  we  need  not  decide. 
But  the  very  next  section  (2117)  is  as  fol- 
lows: "A  contract  for  the  purchase  or  sale 
of  a  commodity  of  any  kind,  to  be  delivered 
at  a  future  day,  the  parties  not  intending 
that  the  commodity  is  to  be  actually  deliver- 
ed in  kind  and  the  price  paid,  shall  not  be 
enforced  by  any  court;  nor  shall  any  con- 
tract of  the  kind  commonly  called  futures' 
be  enforced,  nor  shall  a  contract  In  this  sec- 
tion mentioned  be  a  valid  consideration,  in 
whole  or  In  part  for  any  promise  or  under- 
taking." 

On  the  doctrine  "nosdtur  a  sodls,"  applied 
to  construction,  we  are  of  opinion  that  opera- 
tions in  "futures"  were  not  designed  to  be 
included  among  the  sorts  of  wagering  re- 
ferred to  In  the  first  two  sections,  so  as  to 
authorize  recovery  of  money  paid  the  broker. 
If  the  reverse  was  the  purpose,  and  If  such 
transaotions  were  designed  to  Ik»  In  the  cate- 
gory of  wRgera,  as  mentioned  In  the  pre<-ed- 
ing  sections,  then  the  provisions  of  spotlon 
2117  nre  useless  verhlnge.  slni-*"  there  would 
be  precisely  tlip  same  IhcK  of  |>ower  to  re- 
cover under  the  |irwe<lliie  sec-tlnn  (21  HI). 
The  liCglslature  was  (-ontent  with  spedflcnl- 
ly  refusing  the  enforcement  of  "future"  con- 
tracts In  section  2117,  and  In  fixing  penalties 
in  sections  1120,  1121.     14  Encyc.  640. 

Affirmed. 


HAMPTON  et  al.  v.  STATB. 
(Supreme  Court  of  Florida,  Division  B.    July 

I  "  27,  1905.) 

1.  EoMiciDB— Cbiuinax,  Neoliqence  of  Put- 

BICIAN. 

Where  the  death  of  a  person  resu'ts  from 
the  criminal  negligence  of  a  medical  practitioner 
in  the  treatment  of  the  case,  the  latter  is 
guilty  of  manslaughter.  This  criminal  liability 
Is  not  dependent  on  whether  or  not  the  party 
undertaking  the  treatment  of  the  case  is  a  duiy 
licensed  practitioner,  or  merely  assumes  to 
I  act  as  such,  acted  with  good  intent  in  admin- 
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Isterihg  the  treatment,  and  did  so  with  the 
expectation  that  the  result  would  prove  bene- 
fidal.  The  real  question  upon  which  the  crim- 
inal liability  depends  in  such  cases  is  whether 
there  was  criminal  negligence.  Such  criminal 
negligence  is  largely  a  matter  of  degree,  in- 
capable of  precise  definition,  and  whether  or 
not  it  exists  to  such  a  degree  as  to  involve 
criminal  liability  is  to  be  determined  by  the 
jury.  Such  criminal  negligence  exists  where 
the  physician  or  surgeon,  or  person  assuming 
to  act  as  such,  exhibits  gross  lack  of  com- 
petency, or  gross  inattention,  or  criminal  in- 
difference to  the  patient's  safety ;  and  this  may 
arise  from  his  gross  ignorance  of  the  science 
of  medicine  or  surgery  and  of  the  effect  of  the 
remedies  employed,  through  his  gross  negligence 
in  the  application  and  selection  of  remedies 
and  his  lack  of  proper  ^ill  in  the  use  of  in- 
struments, or  through  his  failure  to  give  proper 
instructions  to  the  patient  or  his  attendants 
as  to  the  use  of  the  medicines.  But  where  the 
person  treating  the  case  does  nothing  that  a 
skillful  i>erson  might  not  do,  and  death  results 
merely  from  an  error  of  judgment  on  his  part, 
or  an  inadvertent  mistake,  he  is  not  criminally 
liable. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §§  58,  100.] 

2.  Saioe^— Natobk  of  Offknse— Kanslauoh- 

TEB. 

The  criminal  liability  of  a  physician  for 
the  death  of  his  patient,  brought  about  by  his 
gross  negligence,  carelessness,  or  ignorance,  may 
be  established  upon  an  indictment  or  informa- 
tion predicated  upon  the  general  statute  de- 
fining   manslaughter.    Rev.    St    Fla.    1892,    { 

8.    SaMK — CONSTBUCTION  OF   STATUTE. 

Section  2392,  Rev.  St  1892,  providing  as 
follows :  "If  any  physician,  while  in  a  state  of 
Intoxication,  shall  without  a  design  to  effect 
death  administer  any  poison,  drug  or  medicine, 
or  do  any  other  act  to  another  person  which 
shall  produce  the  death  of  such  other,  he  shall 
be  deemed  guilty  of  manslaughter"— does  not 
furnish  the  only  exclusive  case  where  a  phy- 
sician can  be  held  criminally  liable  for  the 
unintended  death  of  his  patient  brought  about 
by  his  gross  negligence  or  ignorance.  Nor  does 
said  section  2392  render  the  provisions  of  the 
general  manslaughter  statute  (section  2384, 
Rev.  St.  1892)  inapplicable  to  cases  of  death 
onintentionally  produced  by  physicians  through 
gross  negligence  or  ignorance,  where  there  is 
no  question  of  the  sobriety  or  intoxication  of 
such  physician;  but  the  provisions  of  said  sec- 
tion 2392  were  intended  as  an  addendum  to  the 
provisions  of  the  general  manslaughter  statute. 
In  cases  of  nnintentional  death  at  the  hands  of 
physicians,  to  provide  for  cases  that  might  not 
be  covered  by  the  general  statute. 

4.  Indictment  and   Infokmation  —  Defects 
OF  FoEir— Waiveb. 

Where  a  defect  in  form,  and  not  of  sub- 
stance, exists  in  an  information  or  indictment, 
and  no  assault  is  made  thereon  because  thereof, 
and  the  defendant,  without  notiqing  such  de- 
fect, pleads  to  the  merits  and  goes  to  trial, 
he  thereby  waives  such  defect,  and  cannot 
avail  himself  of  it  for  the  first  time  in  an  ap- 
pellate court. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  U  628, 
629.] 

5.  Witnesses— Cboss-Exauination— Bias  ob 

INTEBEST. 

Questions  tending  to  disclose  the  animus 
or  bias  of  a  witness  are  proper  on  cross-exami- 
nation, and  should  be  allowed. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent  Dig.  Witnesses^  {{  1192-1198.1 


6.  Cbiminaz,  Law— Expebt  TEsmrowr— Timk 
or  iNFLioMNo  Wounds. 

_  Medical  experts  may  be  allowed  to  express 
their  opinions  as  to  the  time  when  wounds  wer« 
inflicted  upon  a  subject  living  at  the  time  of 
such  wounds. 

[Bd.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1060.] 

7.  HOKICIDB— INFOBUATION. 

Where  an  Information  charges  a  physician 
with  negligently  pulling  out  the  "intestines"  of 
a  patient,  whereby  her  death  was  produced,  it 
is  competent  at  the  trial  to  prove  under  such 
charge  that  the  larger  omentum,  the  meaeatery, 
or  any  other  organ  having  its  place  in  the 
abdominal  cavity,  was  pulled  out  or  removed. 
The  word  "intestines,"  when  used  in  an  in- 
formation or  indictment  must  be  |;iven  its 
broadest  popular  and  most  comprehensive  sense, 
as  denoting  everything  on  the  inside,  within, 
internal,  inward  as  opposed  to  external,  and, 
when  applied  to  the  human  anatomy,  Indndea 
the  bowels,  entrails,  viscera,  enteron,  with  all 
of  their  annexes  and  appendages ;  indeed,  every- 
thing contained  in  the  abdomuaal  cavity, 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  S  258.] 

8.  Ceiminai.  Law— Evidence— Stbikino  Out. 

Because  a  cross-examination  shakes  the 
credibility,  or  demonstrates  the  inaccnrsicy  and 
unreliability,  of  the  evidence  deposed  by  a  wit- 
ness on  his  direct  examination,  this  furnishes 
no  reason  for  striking  out  such  evidence  in 
toto ;  but.  If  it  is  otherwise  proper  evidence,  it, 
with  Its  expose  by  the  cross-examination,  re- 
mains for  consideration  by  the  jury  at  its 
worth. 

9.  WiTNEsaBS—CBOss-ExAiaNATioN— Scope. 

A  party  has  no  right  to  cross-examine  a 
witness,  except  as  to  facts  and  circumstances 
connected  with  matters  testified  about  on  his 
direct  examination.  If  he  desires  to  inquire 
Into  other  matters,  he  must  make  the  witness  Iiis 
own. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  GO, 
Cent  Dig.  Witnesses,  g  948.] 

10.  Cbiminai,   Law— Instbuotions— Defend- 
ant AS  Witness. 

The  trial  judge  should  not  in  his  charge 
to  the  juiT  or  otherwise,  so  pointedly  aim  at 
the  credibility  of  the  defendant  as  a  witness 
for  himself  as  to  impress  the  jury  with  the 
idea  that  the  judge,  because  of  the  defendant's 
interest  In  the  case,  questioned  his  credibility. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  SS  1787,  1895.] 

11.  Same— Reasonabue  Doubt— Definition. 
The   following   charge:    "If    you    have   a 

simple  doubt  you  are  not  to  acquit,  but  it  must 
become  a  reasonable  doubt;  that  is,  conform- 
able to  reason,  which  would  satisfy  a  reason- 
able man,  under  all  the  facts  and  circumstances 
as  testified  to  in  this  case" — is  misleading,  con- 
fusing, and  erroneous,  and  should  never  be 
given. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  SS  1904^1922.] 

(Syllabus  by  the  Court) 

Error  to  Criminal  Court  of  Record, 
Hlllsborougb  County;  Horace  C.  Gordan. 
Judge. 

Hiram  J.  Hampton  and  another  were  con- 
victed of  manslaughter,  and  bring  error. 
Reversed. 

Macfarlane  &  Glen,  for  plaintiffs  In  error. 
W.  H.  ElllB,  Atty.  Gen.,  for  the  State. 
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TAYLOR,  J.  Hiram  J.  Hampton,  the 
plaiDtiff  in  error,  together  with  one  Charles 
S.  Stafford,  were  jointly  informed  against 
In  the ,  criminal  court  of  record  of  Hllls- 
tMPough  county  for  the  crime  of  manslaugh- 
ter, alleged  to  have  been  committed  on  May 
2d,  1904,  in  said  county.  On  the  joint  trial 
Charles  S.  Stafford  was  acquitted,  but 
Hampton  was  convicted  of  the  crime  char- 
ged, and  from  the  sentence  Imposed  seeks  re- 
lief here  by  writ  of  error.  The  Information 
upon  which  the  trial  was  bad  is  as  follows : 

"In  the  Name  and  by  the  Authority  of  the 
State  of  Florida. 

"In  the  criminal  court  of  record  for  the 
county  of  Hillsborough,  state  of  Florida,  at 
the  adjourned  May  term,  In  the  year  of  our 
Lord  one  thousand  nine  hundred  and  four, 
to  wit: 

"Be  it  remembered,  that  EYank  M.  Simon- 
ton,  solicitor  for  the  connty  of  Hillsborough, 
prosecuting  for  the  state  of  Florida,  being 
present  in  said  court  on  the  eighth  day  of 
July,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  four,  gives  the  court  to  be 
Informed  and  understood  that: 

"On  the  second  day  of  May,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
four,  at  and  in  the  county  of  Hillsborough 
aforesaid,  one  Luvenla  Evans  was  then 
and  there  suffering  from  some  disease  and 
sickness,  a  further  and  more  particular  de- 
scription of  said  disease  and  sickness  being 
to  the  solicitor  unknown,  and  that  one  Hi- 
ram 3.  Hampton  and  one  Charles  S.  Staf- 
ford, late  of  the  county  of  Hillsborough 
aforesaid,  as  physicians  and  surgeons  then 
and  there  took  and  had  the  charge  and  care 
of  the  said  Luvenla  Eivans,  and  that  the 
said  Hiram  J.  Hampton,  late  of  the  county 
of  Hillsborough  aforesaid,  in  the  state  afore- 
said, did  then  and  there  on  the  second  day 
of  May,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  four,  with  force  and 
arms  at  and  in  the  county  of  Hillsborough 
aforesaid,  unlawfully,  feloniously,  willfully, 
and  by  unskillful  acta  and  procurement  and 
culpable  negligence,  and  the  exercise  of 
gross  ignorance  and  lack  of  ordinary  knowl- 
edge and  skill  in  surgery,  and  with  utter  dis- 
regard for  the  health,  safety,  and  life  of  the 
•aid  Luvenia  Evans  In  the  performance  of 
a  certain  surgical  operation  upon  her,  the 
said  Luvenia  Brans,  upon  the  second  day  of 
May,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  four,  at  and  in  the  county 
aforesaid  and  state  aforesaid  and  in  the 
manner  aforesaid,  did  then  and  there  insert, 
thrust,  and  strike  a  certain  instrument,  a 
further  description  of  which  is  to  the  solic- 
itor unknown,  which  said  instrument  he,  the 
said  Hiram  J.  Hampton,  bad  and  held  In 
his  hands,  up  and  into  the  womb,  abdomen, 
and  body  of  the  said  Luvenia  Evans,  and 
did  then  and  there  in  an  unskillful,  culpable, 
felonious,  and  negligent  manner  aforesaid 
plunge  and  force  an  entrance  through  the 


womb  of  the  said  Luvenla  Evans  into  the 
abdomen  of  the  said  Luvenla  Evans,  then 
and  tllbre  in  the  manner  aforesaid  producing 
a  large  rent  in  and  through  the  womb  of 
the  said  Luvenia  Evans  and  membranes  in 
the  regions  of  the  womb  of  the  said  Luvenla 
Evans,  and  did  then  and  there  In  the  manner 
aforesaid  pull  out  the  Intestines  of  the  said 
Luvenia  Evans,  and  did  thereby  then  and 
there  unlawfully,  feloniously,  by  his  acts, 
procurement,  and  culpable  negligence,  in- 
flict upon  the  said  Luvenla  Evans  in  and 
about  her  womb,  abdomen,  and  other  Inter- 
nal parts  certain  mortal  bruises,  woimds, 
and  lacerations,  and  created  in  the  said 
Luvenla  Evans  a  mortal  sickness  and  feeble- 
ness of  body,  of  which  mortal  bruises,  lacer- 
ations, sickness,  and  feebleness  of  body  she, 
the  said  Luvenla  Evans,  on  and  from  the 
said  Second  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  four, 
In  the  county  aforesaid  and  state  aforesaid, 
did  languish,  and  languishing  did  live,  until 
the  third  day  of  May  In  the  year  of  our  Lord 
one  thousand  nine  hundred  and  four,  on 
which  said  third  day  of  May  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and 
four,  in  the  county  aforesaid  and  state  afore- 
said, of  the  mortal  bruises,  wounds,  lacer- 
ations, isldcness,  and  feebleness  of  boidy  she, 
the  said  Luvenla  Evans,  did  then  and  there 
die,  and  that  the  said  Charles  S.  Stafford 
with  force  and  arms  was  then  and  there 
present  unlawfully,  feloniously,  and  by  his 
acts,  procurement,  and  culpable  negligence 
feloniously  aiding,  abetting,  procuring,  and 
counseling  him,  the  said  Hiram  J.  Hampton, 
'^e  acts  and  doings  aforesaid  of  the  said 
Hiram  J.  Hampton  to  do  and  commit,  and 
so  the  said  Hiram  3.  Hampton  and  the  said 
Charles  S.  Stafford  did  then  and  there  in 
the  manner  and  form  aforesaid  unlawfully, 
feloniously,  by  and  through  their  acts,  pro- 
curement, and  cnlpable  negligence,  kill  and 
slay  the  said  Luvenia  Evans,  against  the 
form  of  the  statute  in  such  c.tses  made  and 
provided,  and  to  the  evil  example  of  all 
others  in  like  cases  offending,  and  against 
the  peace  and  dignity  of  the  state  of  Florida. 
"Wherefore,  the  said  Frank  M.  Slmonton, 
county  solicitor  as  aforesaid,  prosecuting  for 
the  state  of  Florida,  prays  the  advice  of 
the  court  in  the  premises,  and  that  a  capias 
may  be  issued  forthwith  for  the  arrest  of 
the  said  Hiram  J.  Hampton  and  the  said 
Charles  S.  Stafford,  and  they  and  each  of 
them  be  held  for  trial  under  the  foregoing 
Information. 

"Frank  M.  Slmonton, 
"Solicitor  for  the  County  of  Hillsborough, 
Prosecuting  for  the  State  of  Florida. 

"State  of  Florida,  County  of  Hillsborough. 
.  "Personally  before  me  came  Frank  M. 
Slmonton,  county  solicitor  for  Hillsborough 
county,  who,  being  duly  sworn,  says  that 
the  allegations  set  forth  In  the  foregoing 
I  Information  are  based  upon  facts  that  have 


Digitized  by  V^jOOQ  IC 


424 


89  SOUTHERN  REPORTEJO, 


^la. 


been  dnly  sworn  to  as  true,  and  wblch,  if 
true,  would  constitute  the  offense  above 
named.  • 

"Frank  M.   Slmonton. 

"Sworn  to  and  subscribed  before  me  this 
the  eighth  day  of  July,  A.  D.  1904. 

"M.  F,  McKay,  Clerk. 
"[Seal  of  the  Criminal  Court  of  Record  for 
Hillsborough  County,  Florida.]" 

Before  pleading  to  the  informatl<Mi  the 
defendants  moved  to  quash  same  upon  the 
following   grounds : 

"(1)  That  the  said  information  Is  so 
vague,  indefinite,  and  uncertain  in  Its  terms 
that  these  defendants  are  not  thereby  ap- 
prised of  the  offense  with  which  they  are 
charged. 

"(2)  That  the  said  information  Is  contra- 
dictory and  repugnant  In  Its  averments. 

"(3)  That  the  said  Information  is  so  in- 
sensible in  Its  terms  that  these  defendants 
are  unable  to  answer  to  the  charges  there- 
by made. 

"(4)  That  the  said  Information  is  bad  for 
duplicity,  in  that  It  charges,  or  attempts 
to  charge,  several  separate  and  distinct  of- 
fenses against  them  in  one  count. 

"(6)  That  the  Bald  information.  In  the 
manner  in  which  the  same  is  drawn,  char- 
ges these  defendants  with  no  offense  against 
the  laws  of  the   stote  of  Florida." 

The  denial  of  this  motion  constitutes  the 
first  assignment  of  error. 

Practically  the  only  contention  made  here 
in  support  of  this  assignment  is  that  the  in- 
formation is  fatally  defective  because  it  fails 
to  allege  that  the  defendant  was  IntozicatM 
at  the  time  of  the  performance  of  the  acts 
which  resulted  in  the  death  of  his  patient 
In  support  of  this  proposition.  It  Is  contended 
that  section  2392  of  the  Revised  Statutes  of 
1892  furnishes  exclusively  the  status  of  facts 
under  which  alone  a  physician  can  be  con- 
victed of  the  crime  of  manslaughter  conse- 
quent upon  acts  that  produced  the  unintended 
death  of  his  patient.  This  section  is  as  fol- 
lows: "If  any  physician,  while  in  a  state  of 
intoxication,  shall  without  a  design  to  effect 
death  administer  any  poison,  drug  or  medi- 
cine, or  do  any  other  act  to  another  person 
which  shall  produce  the  death  of  such  other, 
he  shall  be  deemed  guUty  of  manslaughter." 
Our  general  manslaughter  statute  under 
which  the  Information  herein  was  framed  Is 
as  follows:  "The  killing  of  a  human  being 
by  the  act,  procurement  or  culpable  negli- 
gence of  another,  in  cases  where  such  killing 
shall  not  be  justifiable  or  excusable  homicide 
nor  murder,  according  to  the  provisions  of 
this  article,  shall  be  deemed  manslaughter, 
and  shall  be  punished  by  Imprisonment  In  the 
State  prison  not  exceeding  twenty  years,  or 
imprisonment  In  the  county  Jail  not  excesd- 
Ing  one  year,  or  by  fine  not  exceeding  five 
thousand  dollars."  Rev.  St.  1892,  (  2384. 
The  contention  of  the  plaintiff  in  error 
is  that  this  last-quoted  statute  doea  not  apply 


to  cases  whrae  the  unintended  death  of  his 
patient  is  brought  about  through  the  gross  ig- 
norance or  gross  carelessness  of  a  physician, 
whose  intention  was  to  cure,  instead  of  to 
kill,  and  that  in  such  a  case,  unless  the  physi- 
cian was  Intoxicated,  he  cannot  be  held  crim- 
inally liable;  that  the  provisions  of  the  above- 
quoted  section  2392  of  the  Revised  Statutes 
are  exclusive,  and  furnish  the  only  case 
where  a  physician  can  be  held  criminally  lia- 
ble for  the  unintended  death  of  a  patient;  and 
that  under  this  last-mentioned  section  a  ma- 
terial and  necessary  averment  of  an  informa- 
tion or  indictment  charging  a  physician  with 
manslaughter  is  that  he  was  intoxicated 
when  the  acts  were  performed  that  resulted 
in  the  death  of  the  patient 

We  do  not  agree  with  this  contention  of  the 
able  counsel  for  the  defendant  The  law 
seems  to  be  fairly  well  settled,  both  in  Eng- 
land and  America,  that  where  the  death  of  a 
person  results  from  the  criminal  negligence 
of  the  medical  practitioner  in  the  treatment 
of  the  case  the  latter  is  guilty  of  man- 
slaughter, and  that  this  criminal  liability 
is  not  dependent  on  whether  or  not  the  party 
undertaking  the  treatment  of  the  case  is  a 
duly  licensed  practitioner,  or  merely  assumes 
to  act  as  such,  acted  with  good  intent  in  ad- 
ministering the  treatment,  and  did  so  with 
the  expectation  that  the  result  would  prove 
beneficial,  and  that  the  real  question  upon 
which  the  criminal  liability  depends  In  such 
cases  Is  whether  there  was  criminal  negli- 
gence; that  criminal  negligence  is  largely  a 
matter  of  degree,  incapable  of  precise  defini- 
tion, and  whether  or  not  it  exists  to  such  a 
degree  as  to  involve  criminal  liability  Is  to  be 
determined  by  the  jtur;  that  criminal  negli- 
gence exists  where  the  physician  or  surgeon, 
or  person  assuming  to  act  as  such,  exhlbite 
gross  lack  of  competency,  or  gross  inattention, 
or  criminal  indifference  to  the  patient's  safety, 
and  that  this  may  arise  from  his  gross  Igrno- 
rance  of  the  science  of  medicine  or  surgery 
and  of  the  effect  of  the  remedies  employed, 
through  his  gross  negligence  in  the  applica- 
tion and  selection  of  remedies  and  his  lack  of 
proper  skill  in  the  use  of  Instrumenta,  or 
through  his  failure  to  give  proper  instructions 
to  the  patient  as  to  the  use  of  the  medidnes; 
that  where  the  person  treating  the  case  does 
nothing  that  a  skillful  person  might  not  do, 
and  death  results  merely  from  an  error  of 
judgment  on  his  part  or  an  Inadvertent 
mistake,  he  Is  not  criminally  liable.  22  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  pp.  810,  811,  and 
authorities  there  cited. 

We  do  not  think  that  In  the  enactment  of 
the  above-quoted  section  2892  of  the  Revised 
Statutes  of  1892  it  was  the  design  of  the  Leg- 
islature that  such  provision  should  supersede 
and  abrogate  the  above-settled  principles. 
Neither  do  we  think  that  there  is  any  such  in- 
consistency or  repugnancy  between  the  pro- 
visions of  said  section  2SS2  and  the  general 
statute  above  quoted  defining  manslaughto'  as 
that  the  two  statutes  cannotconslstentiy  co-ez- 
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lat,  or  that  tbe  eaassntl  manslaughter  statnte, 
that  embodies  cases  falling  within  the  general 
settled  principles  of  law  as  above  announced, 
would  Include  all  cases  of  manslaughter  that 
might  arise  under  the  provisions  of  said  sec- 
tion 2392  Rev.  St.  1892;  but,  without  under- 
taking. In  tbe  absence  of  a  case  In  hand,  to 
construe  the  mining  or  Intention  of  said  sec- 
tion 2392,  we  are  of  the  opinion  that  It  will 
embrace  cases  of  manslaughter  that  would 
not  fall  within  the  provisions  of  the  general 
manslaughter  statute,  and  that  It  was  de- 
signed more  In  the  nature  of  an  addendum  to 
the  general  manslaughter  provisions,  rather 
than  to  supersede  them  In  cases  growing  out 
of  malpractice  by  physicians. 

In  the  briefs  of  counsel  for  the  plaintiff 
In  error  here  it  is  also  claimed  that  the  In- 
formation was  bad,  and  should  have  been 
quashed,  because  of  an  Informal  or  defective 
veriflcation  thereof  by  the  prosecuting  officer. 
This  assault  Is  made  upon  the  information 
here  for  the  flrst  time.  Without  noticing  or 
raising  any  question  as  to  the  sufficiency  of 
the  verification  of  the  Information,  tbe  de- 
fendant pleaded  to  the  merits  and  went  to 
trial.  This  was  a  waiver  of  any  defect  in  tbe 
veriflcation  of  the  information.  If  any  existed, 
and  consequently  it  cannot  be  considered. 
Bryan  v.  State,  41  Fla.  643,  26  South.  1022. 

The  second  error  assigned  Is  that  the  court 
erred  In  denying  the  motion  of  defendant  to 
strike  the  testimony  of  state's  witness  J.  W. 
Evans  to  the  effect  that. his  wife  (the  de- 
ceased) would  have  eaten  breakfast  on  the 
morning  of  the  fatal  operation  upon  her,  had 
she  not  been  prevented  by  one  of  the  defend- 
ants, or  to  Instruct  the  Jury  not  to  consider 
it  In  connection  with  the  defendant  Hamp- 
ton. This  witness  had  already  testified  on 
his  direct  examination  that  on  tbe  morning  of 
the  operation  on  his  wife,  tbe  deceased.  Just 
as  he  and  she  were  sitting  down  to  eat  break- 
fast, Dr.  Stafford  came  in  and  told  the  de- 
ceased that  she  must  not  eat  anything  yet, 
and  that  sbe  replied  that  she  hated  it  very 
bad,  as  sbe  was  hungry  that  morning.  To 
which  the  doctor  replied:  "We  are  going  to 
administer  chloroform,  and  it  would  make 
you  sick."  The  defendant  Hampton  was  not 
present  at  this  conversation.  On  the  cross- 
examination  by  counsel  for  the  defendant 
Stafford  it  was  again  drawn  out  by  cross-in- 
terrogatories from  this  witness  that  the  de- 
ceased would  have  eaten  breakfast.  If  she 
bad  been  allowed  to.  At  this  point  the  mo- 
tion was  made  by  the  defendant  Hampton  to 
strike  from  the  record  the  statement  of  the 
witness  to  the  effect  that  deceased  would  have 
taken  breakfast,  and  for  an  Instruction  to  the 
Jury  to  disregard  the  same.  The  statement 
of  this  witness,  to  the  effect  that  the  deceased 
would  have  eaten  breakfast,  bad  sbe  not  been 
prevented,  was  nothing  more  than  an  ex- 
pression of  his  opinion,  and  under  the  circum- 
stances should  not  have  been  allowed  to  go 
to  the  Jury  as  evidence  against  the  defendant 
Hampton;  be  being  absent  when  tbe  deceased. 


in  the  presence  of  tbe  defendant  Stafford  and 
the  witness,  expressed  a  desire  to  eat  break- 
fast, and  the  court  should  at  least  have  cau- 
tioned the  Jury  to  disegard  the  same,  so  far 
as  the  defendant  Hampton  was  concerned. 
On  cross-examination  of  this  same  witness 
tbe  following  question  propounded  by  coun- 
sel for  defendant:  "Have  you  testified  to  ma- 
terial facts  here  today  that  you  did  not  testi- 
fy to  before  the  coroner's  Jury?"  was  objected 
to  by  the  state  on  the  ground  tliat,  if  It  was 
intended  to  Impeach  tbe  witness,  his  memory 
should  be  refreshed  by  a  statement  of  the  sub- 
stance of  the  testimony  and  of  tbe  questions 
by  which  It  was  elicited,  which  objection  was 
sustained,  and  this  constitutes  the  thhrd  as- 
signment of  error.  There  was  n6  error  here. 
The  question  as  framed  sought  to  mak^  the 
witness  tbe  Judge  of  tbe  materiality  of  his 
evidence,  and  was  unfair  to  the  witness,  iB 
that  it  did  not  call  to  bis  atiention  the  ad- 
ditional facts  that  the  question  Intimated  that 
be  bad  testified  to  on  the  trial  that  he  failed 
to  testify  to  at  tbe  coroner's  Inquest  To 
this  same  witness  the  defendants'  counsel 
propounded  the  further  cross-interrogatory: 
"Why  did  you  do  that?  Was  It  because  you 
thought  my  friend  Slmonton  was  incompe- 
tent?" An  objection  by  the  state,  on  the 
ground  that  It  was  immaterial,  irrelevant, 
and  Improper,  was  sustained  by  the  court, 
and  this  ruling  constitutes  the  fourth  assign- 
ment of  error.  The  witness  had  Just  an- 
swered, before  this  question  was  propounded, 
that  he  had  employed  and  paid  private  coun- 
sel to  assist  Mr.  Slmonton,  tbe  prosecuting 
attorney,  In  prosecuting  tbe  case,  and  the 
question  sought  merely  to  elicit  his  reason  for 
so  doing.  We  think  the  question  should  have 
been  allowed,  as  it  tended  to  show  the  prej- 
udice and  animus  of  the  witness. 

Dr.  Saxton,  a  physician  and  state  witness, 
while  testifying  as  to  tbe  injuries  to  the 
womb  of  tbe  deceased,  was  asked  the  ques- 
tion by  the  state  attorney :  "About  how  re- 
cent would  you  say  to  this  Jury  that  wound 
Iiad  been  made  in  that  womb?  Within  what 
time?"  This  question  was  objected  to  by  the 
defendant  upon  various  grounds,  chiefly  on 
the  ground  that,  because  of  previous  answers 
of  the  witness  to  questions  touching  the  same 
subject.  It  was  demonstrated  that  any  answer 
be  would  make  to  this  question  would  be 
mere  conjecture,  posslblUty,  or  probability, 
and  would  tend  to  prejudice  the  minds  of  tbe 
Jury  by  illegal  and  Incompetent  evidence. 
The  objection  was  overruled,  and  such  ruling 
is  assigned  as  the  fifth  error.  There  was  no 
error  here.  It  was  a  material  circumstance 
for  tbe  state  to  show  the  time  when  the  de- 
ceased met  with  the  wounds.  Tbe  witness 
was  a  medical  expert,  and  was  competent  to 
give  his  professional  opinion,  from  tbe  ap- 
pearance of  the  wounds,  as  to  how  long  they 
had  existed.  Commonwealth  v.  Piper,  120 
Mass.  185,  text  189;  Linsday  v.  People,  63 
N.  Y.  143.  To  this  same  witness  the  further 
question  was  propounded:    "If  that  larger 
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omentom  had  been  torn  out  through  the 
womb,  and  had  had  blood  on  It,  what  would 
have  been  its  color?"  This  question  was  ob- 
jected to  on  the  ground  that  It  was  grossly 
leading  and  suggestive  of  the  answer  Intend- 
ed to  be  given,  and  upon  the  further  ground 
that,  if  It  Is  a  bjrpothetical  question,  It  Is  not 
based  upon  any  evidence  that  hai;  heretofore 
been  given  In  the  case.  These  objections  were 
overruled,  and  such  ruling  ie  assigned  as  the 
slith  error.  There  was  no  error  In  this 
ruling.  The  fact  sought  to  be  elicited  was 
pertinent  and  relevant  to  the  issues,  and 
tended  to  corroborate  other  testimony  in  the 
case  tending  to  show  that  the  defendant 
forced  out  the  omentum  of  the  deceased 
through  the  rent  in  her  womb  and  through 
the  vagina.  It  was  not  subject  to  the  criti- 
cism of  being  leading  or  snggestive  of  the  an- 
^^flwer  sought  To  this  witness  was  propound- 
ed the  further  question:  "What  are  the 
functions  of  this  larger  omentum?"  Upon 
the  propounding  of  this  question  the  defend- 
ant interposed  objections  jointly  with  a  mo- 
tion to  strike  all  of  the  vritness'  evidence 
along  the  same  line,  on  the  grounds  that  it 
was  Irrelevant  and  immaterial,  and  because 
the  state  is  bound  by  the  specific  allegations 
of  the  information,  and  this  evidence  would 
be  a  variance  from  those  allegations,  and 
tends  to  prejudice  the  Jury  against  the  de- 
fendant by  illegal  evidence.  These  objections 
and  motion  to  Strike  were  overruled,  and  such 
ruling  constitutes  the  seventh  assignment  of 
error.  It  is  contended  here  in  support  of 
this  assignment  that,  Inasmuch  as  the  infor- 
mation charges  the  defendant  only  with  pulling 
out  the  intestines  of  the  deceased.  It  cannot 
be  shown  that  the  great  omentum  was  so  torn 
out,  since  the  latter  is  no  part  of  the  Intes- 
tines. 

We  do  not  agree  with  this  contention. 
While  all  of  the  numerous  internal  organs 
of  the  human  anatomy,  having  their  place 
within  the  abdominal  cavity,  have  each  of 
them  a  technical  name  by  which  they  are 
known  to  the  professional  man,  yet  to  the 
layman  they  are  all  of  them  Included  within 
the  one  general  comprehensive  term  of  "In- 
testines." Webster,  in  the  last  edition  of  bis 
International  Dictionary,  defines  the  word 
"intestine"  as  meaning:  "On  the  inside,  with- 
in; internal;  Inward,  opposed  to  external; 
depending  upon  the  internal  constitution  of  a 
body  or  entity;  the  bowels;  entrails;  vis- 
cera." Thus  making  It  synonymous  with  the 
word  "viscera,"  which  Is  defined  as  being  ap- 
plied to  the  organs  contained  in  the  abdomen. 

According  to  the  Century  Dictionary,  the 
term  "intestines"  is  used  in  biology  in  a 
wider  sense  to  include  the  whole  enteron,  and 
the  term  "enteron"  is  there  defined  as  mean- 
ing, In  anatomy,  "the  intestines,  alimentary 
canal,  Includlug  Its  annexes  and  appendages." 
The  Information  used  the  word  "Intestines" 
In  this  Its  broadest,  nontechnical  sense,  and 
under  It  proof  showing  that  the  omentum, 
mesentery,  and  other  appendages  and  annexes 


of  the  bowels  were  pulled  out  waa  pertinent 
and  permissible. 

A  iBtate  witness,  Mrs.  GafTord,  who  testified 
that  she  was  present  when  the  defendant  op- 
erated on  the  deceased  and  saw  him  with  a 
surgical  instrument  on  that  occasion  which 
she  described,  was  shown  a  package  of  sur- 
gical Instruments,  and  was  then  requested  to 
examine  such  package  and  to  see  and  say 
whether  or  not  there  was  an  Instrument  there 
such  as  she  saw  the  defendant  take  under 
the  cover  with  him  at  the  time  of  the  opera- 
tion. This  question  was  objected  to — ^It  is 
not  clear  upon  what  ground — ^by  the  defend- 
ant, which  objection  was  overruled,  and  such 
ruling  constitutes  the  eighth  assignment  of 
error.  There  was  no  error  here.  The  tes- 
timony tended  to  identify  the  instrument 
supposed  to  have  been  used  by  the  defendant, 
and  was  proper.  Upon  this  witness  Identify- 
ing an  instrument  as  being  like  the  one  she 
saw  the  defendant  have,  the  defendant's  coun- 
sel moved  the  court  to  permit  him  to  cross- 
examine  the  witness  as  to  her  description  of 
the  Instrument,  which  motion  was  denied, 
and  this  ruling  is  assigned  as  the  ninth  error. 
The  motion  was  made  in  the  midst  of  the 
direct  examination  by  the  prosecuting  attor- 
ney of  the  state  witness,  and  there  was  no 
error  in  refusing,  at  that  stage  of  the  exam- 
ination, to  permit  cross-examination  of  the 
witness  on  that  isolated  phase  of  her  evi- 
dence. The  defendant  was  permitted  after- 
wards to  cross-examine  the  witness  fully  up- 
on this  point,  as  well  as  upon  all  the  facts 
disclosed  by  her  direct  evidence,  and  there 
was  no  error  in  refusing  to  have  the  di- 
rect examination  of  the  witness  thus  in- 
terrupted. Towards  the  close  of  the  de- 
fendant's cross-examination  of  this  wit- 
ness, upon  her  answering  that  the  instrument 
she  had  formerly  Identified  on  her  direct  ex- 
amination, and  designated  as  "Exhibit  A." 
was  not  exactly  like  the  one  the  defendant 
had  at  the  time  of  the  operation,  the  defend- 
ant's counsel  moved  the  court  to  strike  out 
all  the  evidence  relating  to  such  Instrument, 
designated  as  "Exhibit  A,"  and  the  Jury  in- 
structed not  to  consider  it,  because  the  wit- 
ness had  testified  that  It  was  not  like  the 
one  present  at  the  operation,  that  it  was  long- 
er, that  it  was  not  so  thick,  that  its  points 
were  not  corrugated,  as  was  said  Exhibit  A, 
but  were  smooth,  that  its  points  were  sharp, 
and  not  dull  like  the  exhibited  one,  and  be- 
cause the  Instrument  had  not  been  sufficiently 
identified  as  similar  to  the  one  the  witness 
saw  in  order  to  permit  the  Jury  to  consider 
the  resemblance  to  the  one  the  witness  saw 
at  the  operation,  and  because  It  Is  Illegal  evi- 
dence, that  tends  to  prejudice  the  jury 
against  the  defendant  This  motion  was  de- 
nied, and  such  ruling  constitutes  the  tenth 
assignment  of  error.  There  was  no  error 
here.  Because  a  cross-examination  shakes 
the  credibility, '  or  demonstrates  the  inaccu- 
racy and  unreliability,  of  the  evidence  deposed 
by  a  witness  on  his  direct  examination,  fur- 
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nlahes  no  reason  for  striking  ont  snCh  evi- 
dence In  toto;  bnt,  If  It  Is  otherwise  proper 
«'vidence,  it,  witb  Its  ezposS  by  the  cross-ex- 
amination, ranalna  f<H*  consideration  by  the 
Jnry  at  its  worth. 

State  witness  J.  W.  Evans  was  recalled  by 
the  state  and  the  following  question  was  pro- 
poTinded  to  him:  "Too  have  testified  here 
and  have  described  the  Instrmnent  that  yon 
saw  Dr.  Hampton  handling  and  lying  on  the 
bed,  and  which  yon  say  fell  from  the  bed  into 
a  vessel  that  was  there.  Will  yon  Just  locrtc 
at  what  instruments  we  have  here,  and,  if 
you  see  any  here  that  resembles  or  is  similar 
to  the  instrument  which  he  had,  point  It  out?" 
The  defendant  objected  to  the  question  be- 
cause there  is  no  evidence  before  the  Jury 
Identifying  either  of  these  instruments  as 
having  ever  been  In  the  possession  of  these 
defendants  or  either  of  them.  This  objection 
was  overruled,  and  such  ruling  Is  assigned  as 
the  eleventh  error.  There  was  no  error  here. 
The  theory  of  the  prosecution  was  that  the 
wounds  In  the  womb  of  the  deceased  were 
made  with  an  Instrument  known  as  a  "uter- 
ine dilator,"  and  there  was  evidence  tending 
to  establish  such  theory.  It  made  no  differ- 
ence whether  the  Identical  instruments  ex- 
hibited to  the  witness  had  ever  been  in  the 
possession  of  the  defendant  If  the  one  he 
used  was  similar  to  any  exhibited  to  the  wit- 
ness, it  was  proper  for  him  to  say  so,  as  it 
tended  to  prove  what  manner  of  instrument 
was  used  in  creating  the  wounds  charged, 
and  was  material  to  the  Issues  In  the  case. 

At  the  close  of  the  cross-examination  of 
this  witness  the  defendant's  counsel  moved 
the  court  to  strike  out  all  of  his  evidence  rel- 
ative to  an  instrument  Identified  by  him,  and 
designated  as  "Exhibit  D,"  as  being  similar 
in  appearance  to  the  instrument  present  In 
the  bands  of  the  defendant  at  the  time  of 
the  operation  on  deceased,  on  the  grounds 
that  said  Exhibit  D  had  not  been  sufficiently 
Identified  as  being  similar  to  the  one  in  the 
possession  of  the  defendant  at  the  operation, 
and  because  It  had  not  been  identified  in  any 
particular  as  an  instrument  had  by  bim 
at  that  time. 

We  think  that  the  witness  had  sufilciently 
identified  the  Instrument  as  being  similar  in 
appearance  to  the  one  in  the  possession  of 
the  defendant  at  the  operation  to  make  his 
evidence  relative  thereto  admissible,  and 
there  was  consequently  no  error  In  the  rul- 
ing complained  of. 

Dr.  Adamson,  a  state  witness,  was  permit- 
ted to  identify  by  name  to  the  Jury  the  vari- 
ous instruments  introduced  In  evidence,  and 
to  explain  their  uses  and  the  manner  of  using 
them,  and  was  proceeding  to  explain  to  the 
jury  why  he  was  of  the  opinion  that  the 
wounds  In  the  womb  of  the  deceased  were  made 
with  the  instrument  called  a  "uterine  dilat- 
or," and  how  such  wounds  were  made  there- 
with, when  he  was  stopped  by  an  objection 
from  the  defendant's  counsel,  which  objec- 
tion was  sustained  by  the  court ;  and  the  fol- 


lowing question  had  been  propounded  to  the 
witness:  "How  many  inches  of  the  intes- 
tines did  you  see?"  When  counsel  for  the 
defense  moved  to  strike  from  the  record  all 
of  the  evidence  of  the  witness  in  relation 
to  the  Instruments  designated  as  "A,"  "B," 
"C,"  "D,"  and  "B,"  and  that  the  jury  be  in- 
structed not  to  consider  same,  upon  the 
grounds  that  none  of  said  Instruments  had 
been  Identified  as  ever  at  any  time  having 
been  In  the  possession  of  either  of  the  defend- 
ants, and  because  all  of  such  evidence  is  Ir- 
relevant and  immaterial,  and  because  It  tends 
to  prejudice  and  becloud  the  minds  of  the 
Jury,  and  because  the  only  proper  evidence 
relative  to  such  Instruments  would  be  con- 
cerning the  Identical  instrument  actually 
used  by  the  defendants.  If  any,  in  perform- 
ing the  operation  on  deceased.  For  the  rea- 
sons already  herein  above  stated,  there  was 
no  merit  In  this  motion,  and  no  error  in  its 
denial. 

To  Dr.  Adamson,  a  state  expert  witness, 
the  following  question  was  propounded: 
"Upon  an  examination  of  a  patient.  If  you 
should  find  several  feet  of  her  smaller  in- 
testines protruding  through  the  vagina,  and 
should  find  rents  in  that  woman's  womb,  one 
of  which  was  large  enough  so  the  end  of  the 
finger  of  a  man  could  come  through,  and 
should  also  find  that  those  intestines  came 
through  one  of  those  rents  in  that  womb, 
what,  in  your  opinion  as  a  physician,  caused 
that  state  of  facts?"  This  question  was  ob- 
jected to  on  various  grounds  not  necessary 
to  be  mentioned.  The  objection  was  over- 
ruled, and  such  ruling  is  assigned  as  the  four- 
teenth error.  There  was  no  error  here.  The 
facts  hypothesized  in  the  question  had  been 
testified  to,  and  from  those  facts  it  was  with- 
in the  province  of  a  professional  medical  ex- 
pert to  express  an  opinion  as  to  how  such  a 
status  of  affairs  was  accomplished. 

Dr.  Helms,  a  state  witness,  who  was  present 
at  the  post  mortem  examination  of  the  body 
of  deceased,  after  describing  the  condition  in 
which  the  Internal  parts  of  the  deceased  were 
found  to  be,  and  the  wounds  found  in  her 
womb  which  made  an  opening  between  the 
abdominal  cavity  and  the  Interior  of  the 
womb,  was  asked  the  question:  "What,  In 
your  opinion  as  a  physician,  was  used  to 
make  those  two  rents  In  the  womb  which 
you  have  described?"  The  witness  answered : 
"I  think  some  manner  or  kind  of  instru- 
ment was  used  to  produce  those  rents." 
Then  the  question  was  asked:  "What  kind 
of  an  Instrument,  in  your  opinion?"  This 
question  was  objected  to  by  the  defendant, 
upon  the  grounds  that  it  seeks  expert  or 
opinion  evidence  upon  a  subject  where  such 
evidence  is  not  permissible,  and  because  there 
is  no  evidence  identifying  any  instrument 
as  having  been  in  the  possession  of  the  de- 
fendants, or  as  having  been  used  by  either  of 
I  them  on  the  person  of  deceased  and  because 
I  there  is  no  evidence  that  either  of  the  defend- 
I  ants  ever  used  any  instrument  on  the  de- 
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ceased,  and  because  the  question  seeks  to 
elicit  mere  conjecture,  probabilities,  and  pos- 
slbllitlee. 

These  objections  were  overmled.  and  snch 
ruling  Is  assigned  as  the  fifteenth  error. 
There  was  no  error  here.  The  facts  assumed 
In  the  objections,  and  upon  which  they  are 
predicated,  are  not  borne  out  by  the  record, 
and  the  fact  sought  to  be  elicited  by  the  ques- 
tion was  one  that  the  witness  showed  him- 
self to  be  competent  to  testify  to  as  a  medi- 
cal expert  and  concerning  which  expert  or 
opinion  evidence  was  permissible 

The  same  witness,  after  testifying  that 
several  feet  of  the  bowels  of  the  deceased 
were  found  to  be  denuded  of  their  mesen- 
tery, was  asked  the  question:  "What,  in 
your  opinion,  caused  those  intestines  to  be- 
come detached  from  their  mesentery?"  To 
this  question  the  same  objections  were  inter- 
posed by  the  defendants  as  last  above  stated. 
Such  objections  were  overruled,  and  such 
ruling  is  assigned  as  the  sixteenth  error. 
For  the  same  reasons  last  above  announced 
there  was  no  error  here. 

Dr.  Lawrence,  a  state  witness,  who  was 
present  at  the  autopsy  over  the  deceased,  and 
who  had  described  the  wounds  and  injuries  to 
her  Internal  organs,  was  asked  the  question : 
"In  your  opinion  as  a  physician,  what  instru- 
ment was  used  to  make  those  injuries  in  the 
ureter  and  in  the  ovary  that  you  have  testi- 
fied to?"  This  question  was  objected  to 
upon  the  various  grounds  alrea^  passed 
upon  above,  the  objections  were  overruled, 
and  Bucb  ruling  is  assigned  as  the  seven- 
teenth error.  For  the  reasons  already  stated, 
there  was  no  error  in  such  ruling. 

The  state  attorney  ottered  in  evidence 
three  Instruments  known  as  "uterine  dilat- 
ors." and  one  instrument  identified  as  a 
"vaginal  speculum."  relative  to  which  the 
witnesiies  had  given  testimony,  that  were 
designated  as  Exhibits  A.  B.  C.  and  D.  To 
their  Introduction  In  evidence  the  defendants 
obJecte<l  niKin  various  grounds  already  re- 
capltiilnted  herein.  The  objections  were 
overruled,  and  such  ruling  Is  assigned  as  the 
eighteenth  error.  There  was  no  error  In 
such  riilliie.  The  wounds  to  the  deceased 
were  de8<Tlbed  In  detail  by  the  various  medic- 
al exiierts.  nnd  were  exhibited  to  the  Jury 
in  the  dptached  womb  of  the  deceased,  and 
such  witnesses  bnd  described  the  uses  and 
manner  of  using  such  Instruments,  and  had 
expressed  their  ex|>ert  opinions  that  the 
wounds  were  produced  by  such  Instruments. 
It  was  proper  to  exhibit  to  the  Jury,  for 
their  more  full  understanding  of  the  facts 
deposed,  the  Instruments  themselves  so  tes- 
tified about. 

Dr.  Richardson,  a  medical  expert  witness 
for  the  defense,  was  asked,  on  cross-examin- 
ation by  the  state,  the  following  question: 
"Tou  told  counsel  for  the  defendants  that 
a  man  of  ordinary  skill,  a  physician  of 
ordinary  skill  and  ability,  and  of  average 
practice,  would  not  be  blamable,  if  be  mis- 


took a  knuckle  of  the  bowel  protruding  into 
the  cervix  of  the  womb,  or  into  the  vagina, 
for  a  bag  of  waters  of  an  unborn  child. 
Would  that  physician  have  been  blamable, 
if  he  had  drawn  out  four  or  five  feet  of  the 
bowels?"  This  question  was  objected  to  by 
the  defendants,  because  it  is  Immaterial  and 
irrelevant,  and  because  the  question  of  blame 
is  a  matter  of  law,  and  is  not  a  matter  of 
fact,  and  Is  not  to  be  decided  by  the  witness 
in  question.  This  objection  was  ovemiled, 
and  such  ruling  Is  assigned  as  the  nineteenth 
error.  There  was  no  error  here.  The  pur- 
pose of  the  defense,  in  its  direct  examination 
of  this  its  witness,  was  to  show  that  a  phy- 
sician of  ordinary  skill  should  not  be  held 
blamable  for  mistaking  a  knuckle  of  bowel 
protruding  through  into  the  vagina  for  a  bag 
of  waters  of  an  unborn  fetus.  The  purpose 
of  this  cross-question  was  to  break  the  force 
of  this  by  showing  that,  even  If  an  ordinarily 
skilled  physician  could  without  blame  mis- 
take the  protruding  bowel  for  the  bag  of 
waters,  yet  he  could  not  blamelessly  go  fur- 
ther and  pull  out  four  or  five  feet  of  the 
bowels,  mistaking  such  bowels  still  for  a  hag 
of  waters,  tvhich  was  a  legitimate  ctoml 

Dr.  Richardson,  the  defendant's  medical 
expert  witness,  was  asked,  on  the  cross-ex- 
amlnation,  the  follovring  questions,  after 
having  examined  the  preserved  womb  of  the 
deceased  exhibited  in  court:  "After  yon 
have  examined  those  wounds  in  that  womb, 
what  in  your  opinion  made  those  wounds?" 
and  "Describe  a  uterine  sound  to  the  Jury." 
Both  of  these  questions  were  objected  to  up- 
on the  ground,  among  others,  that  they  were 
not  in  pursuit  of  anything  brought  out  on 
the  direct  examination  of  the  witness.  The 
objections  to  both  questions  were  overruled, 
and  snch  rulings  constitute  the  twentieth  and 
twenty-first  assignments  of  error.  These 
rulings  were  erroneous.  It  is  settled  here 
that  a  party  has  no  right  to  cross-examine 
a  witness,  except  as  to  facts  and  circum- 
stances connected  with  matters  stated  in  his 
direct  examination,  and  if  be  wishes  to  ex- 
amine him  as  to  other  matters  he  must  make 
the  witness  his  own.  Savage  and  James  v. 
State,  18  Fla.  909;  Adams  v.  State,  28  Fla. 
Bll,  10  South.  lOfl:  Tischler  v.  Apple,  80 
Fla.  132,  11  South.  27S;  Williams,  alias 
Lattlmore,  v.  State,  S2  Fla.  315,  13  SoutlL 
834;  Thalheim  v.  State,  88  Fla.  169,  20 
South.  938.  The  two  questions  objected  to 
related  to  matters  about  which  the  witness 
had  not  testified  on  his  examination  in  chief, 
and  should  not  have  been  allowed. 

What  Is  here  said  as  to  the  twentieth  and 
twenty-first  assignments  of  error  applies  as 
well  to  the  question  asked  on  the  cross-exam- 
ination of  the  defendant  Dr.  StafFord,  in- 
troduced as  a  witness  on  behalf  of  the  de- 
fendants, wherein  he  was  asked  on  cross- 
examination  the  following  question:  "If 
those  rents  had  been  In  that  woman's  womb, 
and  her  bowels  had  been  denuded  of  their 
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mesentery,  as  you  ascertained  they  were  on 
the  second  operation,  could  she  have  been 
np  and  attending  to  her  domestic  affairs?" 
the  OTermling  of  objections  to  which  ques- 
tion la  assigned  as  the  twenty-second  error. 

The  following  charge,  given  by  the  court 
to  the  Jury  and  excepted  to.  Is  assigned  as  the 
twenty-third  error:  "You  have  heaid  the  evi- 
dence In  this  case,  and  under  the  law  you  are 
the  sole  Judges  of  the  evidence,  the  weight  of 
the  evidence,  and  the  credibility  of  the  wit- 
nesses who  have  testified  In  this  cause.  As 
Jurors  It  Is  your  duty  to  carefully  weigh  and 
carefully  consider  all  of  the  evidence  In  the 
case,  to  apply  the  law  as  given  you  by  the 
court  to  that  evidence,  and  to  return  a  ver- 
dict In  accordance  with  the  law  and  the  evl- 
dence.  When  evidence  la  conflicting.  It  la 
your  doty  to  reconcile  the  same,  If  possible; 
bnt  yon  have  the  right  to  discard  any  evi- 
dence which  yon  disbelieve.  A  defotdant 
has  the  right  to  testify  In  his  own  behalf; 
but,  when  he  does  so  testify,  bis  testimony  Is 
to  be  considered  the  same  as  any  other  wit- 
ness, bearing  In  mind  whatever  Interest  ht 
has  In  the  case^  as  to  whether  hla  testimony 
Is  true.  It  Is  your  duty  to  consider  the  Inter- 
est of  any  witness  In  the  case,  as  to  whether 
bis  testimony  la  true."  The  last  two  sen- 
tences of  this  charge  should  not  have  been 
given.  It  might  be  well  enough  for  a  trial 
coort  to  Instruct  a  Jury  In  general  terms 
that.  In  weighing  all  of  the  testimony  In 
the  case,  they  might  take  Into  consideration 
the  Interest  that  any  witness  had  or  exhib- 
ited In  the  result;  bat  It  was  erroneous  to 
single  ont  the  defendant  from  among  all 
the  other  witnesses  in  the  case,  and  point- 
edly. In  connection  with  his  character  as 
a  witness,  say  to  the  Jury  that  they  must  bear 
in  mind  whatever  Interest  he  has  in  the  case, 
as  to  whether  his  testimony  Is  true.  The  nat- 
ural result  of  such  a  charge  would  be  to 
create  the  impression  on  the  minds  of  the 
Jniy  that  the  Judge  himself  did  not  lend  any 
credence  to  the  evidence  given  by  the  defend- 
ant as  a  witness,  because  of  bis  great  Interest 
in  the  case,  and  that  he  desired  to  Impress  ni>- 
on  the  Jnry  that  they  should  not  give  any 
credence  to  It  for  the  same  reason.  Easter- 
Iln  V.  State,  43  Fla.  565,  81  South.  850;  Long 
V.  State,  42  Fla.  595,  28  South.  866;  Lester  v. 
State,  37  Fla.  382,  20  South.  232;  Hubbard  v. 
State,  37  Fla.  156,  20  Soutb.  235. 

The  court  gave  the  following  charge  to  the 
Jury,  which  was  excepted  to,  and  Is  assigned 
as  the  twenty-fourth  error:  "The  court  char- 
ges yon  that  a  reasonable  donbt  Is  that  state 
of  the  case  which,  after  the  comparison  and 
consideration  of  all  the  evidence  In  the  case, 
leaves  the  minds  of  the  Jurors  In  that  condi- 
tion that  they  cannot  say  that  they  feel  an 
abiding  conviction,  to  a  moral  certainty,  of  the 
tmtb  of  the  charge.  (If  yon  have  a  simple 
doubt,  you  are  not,  to  acquit,  but  it  must  be- 
come a  reasonable  doubt;  that  la,  conform* 


able  to  reason,  which  would  satisfy  a  reason- 
able man,  nnder  all  the  facts*  and  drcum- 
stances  as  testified  to  in  this  case.)"  The 
last  clause  of  this  charge,  that  we  have  in- 
closed In  parentheses.  Is  erroneous  for  several 
reasons.  A  "simple"  donbt,  as  contradis- 
tinguished from  an  "Intricate"  or  "complicat- 
ed" donbt,  may  be  such  a  reasonable  donbt 
as  would  require  an  acquittal;  indeed,  every 
reasonable  doubt  may  be  accurately  said  to 
be  a  simple  doubt,  and  it  is  error  to  instruct  a 
Jnry  that  It  must  not  acquit  if  It  has  a  simple 
donbt.  The  charge  is  erroneous,  also,  be- 
cause It  requires  the  reasonable  doubt  that 
Justifies  acquittal  to  be  such  a  doubt  "as 
would  satisfy  a  reasonable  man  under  all  the 
facts  and  circumstances  as  testified  to  in  the 
case."  Satisfy  the  reasonable  man  of  what? 
Of  the  fact  that  his  mind  was  In  a  state  of 
doubt,  or  satisfy  him  of  the  guilt  or  inno- 
cence of  the  accused?  The  charge  does  not 
at  all  tend  to  elucidate  the  meaning  of  the 
phrase  "reasonable  doubt,"  but,  on  the  con- 
trary, confuses  and  beclouds  the  subject, 
and  leaves  the  minds  of  the  Jury  mystified 
and  in  a  more  unsatisfied  state  than  they 
would  be  In  if  laboring  under  half  a  dozen 
reasonable  doubts.  Hall  v.  State,  81  Fin. 
176,  text  190,  12  South.  449;  Wood  v.  State, 
81  Fla.  221,  12  South.  589. 

The  court  gave  In  charge  to  the  Jnry  the 
general  statutory  definition  of  manslaughter, 
and,  elucidative  of  It,  gave  the  statute 
definition  of  murder  in  its  several  degrees 
and  of  Justifiable  and  excusable  homicide. 
These  charges  were  excepted  to,  and  are  as- 
signed as  the  twenty-fifth  error.  The  con- 
tention here  In  support  of  this  assigrnment 
is  the  same  as  that  urged  In  support  of  the 
first  assignment  of  error,  vis.,  the  denial  of 
the  defendant's  motion  to  quash  the  Indict- 
ment For  the  reasons  already  given  In 
disposing  of  the  first  assignment  of  error, 
there  was  no  error  in  giving  these  instruc- 
tions. 

The  twenty-sixth,  twenty-seventh,  and 
twenty-eighth  assignments  of  error  complain 
of  the  refusals  of  the  Judge  to  give  the 
three  following  instructions  requested  by 
the  defendant : 

"The  rule  of  law  governing  such  cases 
as  this  Is  that  if  a  physician,  bona  fide  and 
bonestiy  exercising  his  best  skill  to  cure 
a  patient,  performs  an  operation  which 
causes  the  patient's  death,  be  is  not  guilty 
of  manslaughter;  and  if  yon  believe  from 
the  evidence  In  this  case  that  the  defendant, 
In  doing  what  he  did,  did  it  in  good  faith, 
and  honestly  exercised  his  best  skill  to  cure 
the  deceased,  you  must  find  him  not  guilty. 

"It  Is  your  duty  to  acquit  the  defendant, 
and  you  should  render  a  verdict  of  not 
guilty,  unless  you  as  Jurors,  after  carefully 
considering  all  the  evidence,  can  feel  fully 
satisfied  In  your  minds  to  a  moral  certainty, 
beyond  all  reasonable  doubt,  that  in  the 
operation  i>erf  ormed  on  the  .deceased  he  was 
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not  bona  fide  and  honestly  ezerclBlng  Ms 
best  skill  to  Sure  the  deceased. 

"If  you  believe  from  the  evidence  in  thia 
case  that  the  defendant,  in  doing  as  he 
did,  acted  In  good  faith,  with  an  honest  In- 
tention to  do  what  he  considered  best  for 
hl8  patient,  and  without  any  evil  intention 
toward  her,  yon  must  acquit  the  defendant" 

There  was  no  error  In  the  refusal  to  give 
either  of  these  requested  Instructions.  All 
of  them  are  faulty  as  applied  to  the  facts 
of  this  case,  because  of  their  failure  to 
meet  the  idea  that,  though  a  party  holding 
himself  out  to  the  public  as  being  a  phy- 
sician may  use  his  best  skill  and  Judgment 
In  an  honest  effort  to  cnre,  instead  of  to 
kill,  his  patient,  yet  that  be  may  be  so 
grossly  ignorant  of  the  science  of  medicine 
and  surgery  as  to  render  himself  criminally 
responsible  for  the  results  of  snch  Ignorance. 
Said  charges  are  also  faulty  in  Ignoring  the 
rule  that  a  physician  in  the  treatment  of 
his  patient  must  not  only  use  his  best  skill 
and  Judgment,  but  must  exercise  due  care 
In  such  treatment 

The  twenty-ninth  assignment  of  error  Is 
the  refusal  of  the  Judge  to  give  the  nine- 
teenth charge  requested  by  the  defendant 
There  was  no  error  in  such  refusal,  for  the 
reason  that  the  material  substance  of  such 
charge  had  already  been  given  under  dif- 
ferent forms  of  expression  in  other  charges 
requested  by  the  defendant  and  given  by 
the  court 

The  thirtieth  and  last  assignment  of  error 
is  the  denial  of  the  defendant's  motion  for 
new  trial.  All  of  the  grounds  of  this  mo- 
tion have  already  been  considered  in  the 
discussion  of  the  preceding  assignments  of 
error,  except  the  loss  from  the  records  be- 
low of  two  charges  given  by  the  court  be- 
low at  the  request  of  the  state,  which  loss 
was  without  any  laches  of  defendant,  and 
by  which  he  claims  here  that  he  is  deprived 
of  the  right  of  a  review  thereof  by  this 
court  As  the  case  is  to  be  reversed  upon 
other  grounds,  such  loss  may  not  occur  on 
another  trial,  and  it  becomes  unnecessary 
to  consider  its  effect  here.  The  only  other 
ground  of  the  motion  for  new  trial  not  dis- 
posed of  is  that  the  verdict  was  not  sup- 
ported by  the  evidence.  As  the  Judgment 
below  must  be  reversed  for  other  errors 
found,  and  as  there  may  be  another  trial 
of  the  case.  It  would  be  improper  for  us 
to  express  any  opinion  at  this  time  upon 
the  sufficiency  of  the  evidence  for  convic- 
tion. 

For  the  errors  found,  tlie  Judgment  of 
the  court  below  is  hereby  reversed,  and  a 
new  trial  awarded,  at  the  cost  of  the  county 
of  HlUsborougb. 

HOCKBR  and  PARKHILL,  JX,  concur. 

SHACKLEFORD,  C.  3.,  and  COCERBIiL 
and  WHITFIBIJ),  JJ.,  concur  in  the  oplnioo. 


ROBERTSON  v.  HINSON. 

(Supreme  Court  of  Florida,  Dlvisicm  A.    March 

7,  lOOB.) 

Error  to  Circuit  Court,  Marion  County :  Wil- 
liam S.  Bullock,  Judge. 

Action  by  John  D.  Robertson  against  J.  Al- 
bert Hinson,  Jr.  Judgment  for  defendant,  and 
plaintiff  brings  error. 

William  Hocker,  for  plaintiff  in  error. 
PER  CURIAM.    The  Judgment  is  affirmed. 


ROPES  V.  STEARNS. 

(Supreme  C!ourt  of  Florida,  Division  A.    March 

7,  1905.) 

Error  to  Circuit  Court,  Putnam  County ; 
James  T.  Wills,  Judge. 

Action  by  E.  E.  Ropes  against  E.  H.  Steamai 
Judgment  for  defendant,  and  plaintiff  brings 
error. 

B.  E.  Ropes^  in  pro.  per. 

PER  CURIAM.    The  Judgment  !•  affirmed. 


THOMAS  V.  YELLOW  RIVER  R.  CO. 
(Supreme  Court  of  Florida,  IMvision  A.    March 
28,  1905.) 
Error  to  Circuit  Court  Santa  Rosa  County: 
Charles  B.  PariEhill,  Judge. 

Action  by  Laura  Thomas  against  the  Tellow 
River  Railroad  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error. 

D.  L.  McKlnnon,  for  plaintiff  in  error.  W. 
A.  Blount  for  defendant  in  error. 

PER  CURIAM.    The  Judgment  Is  affirmed. 


RAMSEY  et  ux.  T.  COOGLER  et  al. 

(Supreme  Court  of  Florida,  Division  B.    March 

28.  1905.) 

Error  to  Circuit  Court  Hernando  County; 
WlUIam  8.  Bullock,  Judge. 

Action  by  Theodore  S.  Coogler,  Sr.,  and  an- 
other against  William  J.  Ramsey  and  wife. 
Judgment  for  plaintiffs,  and  defendants  bring 
error. 

J.  C.  Davant,  for  plaintiffs  in  error.    G.  C 

Martin,  for  defendants  in  error. 

PER  CURIAM.    The  Judgment  is  afkraed. 


RAMSEY  et  al.  v.  PARSONS. 
(Supreme  Court  of  Florida.    March  28,  1905.) 

In  Banc.  Appeal  from  Circuit  Court  Hernan- 
do County :  William  S.  Bullock,  Judge. 

Bill  by  Fred  D.  Parsons  againat  William  J. 
Ramsey  and  others.  Decree  for  complainant, 
and   defendants  appeal. 

G.  C.  Martin,  for  awellanta.   J.  O.  Davant, 

for   appellee. 

PER  CURIAM.  The  appeal  la  dismissed,  be- 
cause it  does  not  appear,  from  the  transcript 
of  record  or  otherwise,  tiiat  the  entry  of  ap- 
peal was  ever  recorded  in  the  chancery  order 
book,  nor  that  the  appellee  had  entered  a 
general  appearance  in  this  court 


Digitized  by 


Google 


Fla.) 


MEMORANDUM  DECISIONS. 


431 


Vtb. 


RUTLAND  et  al.  v.  CRUM. 
(Supreme  Court  of  Florida,  Divlaion  B. 
14,  1905.) 

Error  to  Circuit  Court,  Sumter  County; 
William  S.  BnUocIc,  Judge. 

Action  by  T.  li.  Crum  againat  F.  L.  Rutland 
and  another.  Judgment  for  plaintlSa,  and  the 
defendant  takes  writ  of  error. 

William  F.  Himes,  for  plalntifEa  In  error.  B. 
Ii.  Anderson,  for  defendant  in  error. 

PER  CURIAM.   The  Judgment  ia  affirmed. 


SICKLES  T.  TINSLBT  et  aL 

(Supreme  Court  of  Florida,  DiTision  B.    March 

8,  1903.) 

Appeal  from  Circuit  Court,  Alachua  County; 
WiUiam  A.  Hocker,  Judge. 

Bill  by  O.  F.  Sickles  against  Joseph  Tinsley 
and  another.  Decrees  for  defendants,  and  com- 
plainant appeala 

Evans  Haile  and  Horatio  Davis,  for  appellant. 
PER  CURIAM.    The  decrees  are  affirmed. 


SILVER  SPRINGS,  O.  &  O.  R.  CO.  v. 

VAN  NESS  et  al. 
(Supreme  Court  of  Florida.    Jan.  20,  1903.) 

In  Banc.  Error  to  Circuit  Court,  Citrus 
County;  William  A.  Hocker,  Judge. 

Action  by  M.  V.  B.  Van  Ness  and  another 
against  the  Silver  Springs,  Ocala  &  Oulf  Rail- 
road Company.  Judgment  -for  plaintiffs,  and 
defendant  Brings  error. 

R.  A.  Burford  and  E.  K.  Foster,  for  plaintifF 
in  error.    T.  P.  Lloyd,  for  defendants  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


SILVER  SPRINGS  &  W.  RX.  CO.  y. 
SHEALX. 

(Supreme  Court  of  Florida,  Division  B.    Jan. 
27,  19033 

Error  to  Circuit  Coait,  Marion  County ;  Wil- 
liam A.  Hocker,  Judge. 

Action  by  David  W.  Shealy  against  the  Silver 
Springs  &  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  orii^  error. 

H.  L.  Anderson,  for  plaintiff  in  error.  N.  M. 
AUred,  for  defendant  in  error. 

PGIR  CURIAM    The  Jndgmoit  is  affirmed. 


SOUTHERN  CONST.  CO.  v.  WRIGHT. 

(Supreme  Court  of  Florida,  Division  A.    March 

10,  1903.) 

Error  to  CJircuit  Court,  Escambia  County; 
Evelyn  0.  MazwelLJudge. 

Action  by  David  Wright  anilnst  the  Southern 
Construction  (Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error. 

John  C.  Avery,  for  plaintiff  In  error.  Wil- 
liam Fisher  and  B.  D.  Beggs,  for  defendant  in 
error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


STATE   T.   BBAUCHAMP. 

(Supreme  Court  of  Florida,  Division  A.    March 

8,1903.) 

Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M  Call,  Judge. 

Bill  by  Amanda  Beauchamp  against  the 
state.  Judgment  and  decree  for  complainant. 
and  the  state  appeala 

A.  G.  Hartridge,  D.  U.  Fletcher,  and  E.  J. 
L'Engl<kfor  the  State.  Alex.  St  CHair-Abrama 
and  A.  W.  C!ockrell  &  Son,  for  appellee. 

PER  CURIAM.  Judgment  and  decree  af- 
firmed. 


STATb  ex  rel.  GRAHAM  v.  BULLOCK, 

Judge. 

(Supreme  Court  of  Florida.    April  23,  1903.) 

In  Banc.  Original  proceeding  by  James  M 
Graham  for  writ  of  prohibition  against  W.  S. 
Bullock,  as  Judge  of  the  Fifth  Judicial  circuit 
of  Florida. 

Horatio  Davis,  Evans  Haile,  and  J.  B.  Whit- 
field, for  petitioner. 

PER  CURIAM.  Proceedings  dismissed,  on 
motion  of  counsel  for  petitioner. 


STEELE  et  al.  v.  COVINGTON  et  al.    (No.  1.) 

(Supreme  Court  of  Florida,  Division  B.    June 

8,  1903.) 

Appeal  from  Circuit  Court,  Marion  County; 
William  A.  Hocker,  Judge. 

Bill  by  J.  W.  Covington  and  another  against 
Thomas  J.  Steele  and  others.  Decrees  for  com- 
plainants, and  defendants  appeal. 

Anderson  &  Hocker,  for  appellants.  W.  K. 
Zewadski,  for  appellees. 

PER  CURIAM.    The  decrees  are  affirmed. 


STEELE  et  al.  v.  COVINGTON  et  al.  (No.  8.) 

(Supreme  0>nrt  of  Florida,  Division  B.    June 

8,  1903.) 

Appeal  from  Circuit  Court,  Marion  County ; 
William  A.  Hocker,  Judge. 

Bill  by  J.  W.  Ciovington  and  another  against 
Thomas  J.  Steele  and  others.  Decrees  for  com- 
plainants, and  defendants  api>eal. 

Anderson  &  Hocker,  for  appellants.  W.  K. 
Zewadski,  for  appellees. 

PER  CURIAM.    The  decrees  are  affirmed. 


STEELE  et  al.  ▼.  COVINGTON  et  al.  (Na  4.) 

(Supreme  <3ourt  of  Florida,  Division  B.    June  8, 

1903.) 

Appeal  from  Circuit  Ciourt,  Marion  (bounty; 
William  A.  Hocker,  Judge. 

Bill  by  J.  W.  Covington  and  another  against 
Thomas  J.  Steele  and  others.  Decrees  for  com- 
plainants, and  defendants  appeal. 

Anderson  &  Hocker,  for  appellants.  W.  K, 
Zewadski,  for  appellees. 

PER  CURIAM.    The  decrees  are  affirmed. 
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STRICKIiAND  et  al.  ▼.  KNIOHT  «t  aL, 

Connty  Com'n. 
(Supreme  Conrt  of  Florida.    Jan.  81,  1903.) 

In  Bana  Appeal  from  Circuit  Court,  Hills- 
borough Coun(7 ;  Rhydon  M.  Call,  Jadgie. 

Bill  by  Thomas  M.  Strickland  and  others 
against  Andrew  J.  Knight  and  others,  county 
commissioners  of  Hillsborough  county.  De- 
cree for  defendants,  and  complainants  appeaL 

Donald  C.  McMollen,  for  appellants. 

PER  CURIAM.  Dismissed,  on  prtecip«  ot 
counsel  for  appellants. 


ALFORD  V.  STATE. 
(Supreme  Court  of  Florida.    July  16,  1908.) 

Error  to  Criminal  Court  of  Record,  Escam- 
bia County;  E.  D.  Beggs,  Judge. 

Proceeding  by  the  state  cgaTnst  George  AI- 
ford.  From  the  Judgment,  defendant  brings 
error. 

C.  M.  Jones  and  Chaa.  M.  Coston,  for  plain- 
tiff in  error. 

PER  CXmiAM.  Writ  of  error  dismissed  by 
the  clerk,  on  pr«ecipe  of  counsel  for  the  plain- 
titC  in  error,  under  rule  24  (18  Soutti.  ix). 


ANDERSON  et  al.  ▼.  MONTAGUE. 

(Supreme  Court  of  Florida.  DiTision  B.    Nor. 

17,  1908.) 

Error  to  Cireoit  Court,  Marlon  Goonty;  Wil- 
liam A.  Hodcer,  Judge. 

Action  by  D.  P.  Montague  against  H.  L. 
Anderson  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error. 

H.  li.  Anderson,  for  plaintlffi  in  error.  iW 
H.  King^  for  defendant  In  error. 

PER  CURIAM.   The  Judgment  la  aiBrmed. 


BELL  T.  FERRIS  et  aL 

(Supreme  Court  of  Florida,  Division  A.    Oct 

27,  1908.) 

Error  to  (31reult  Court,  Escambia  County; 
Bhrelyn  C.  Maxwell,  Judge. 

Action  by  W.  B.  Ferris  and  another  against 
W.  L.  Bell.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error. 

John  C.  Avery,  for  plaintiff  in  error.  Wil- 
liam Fisher  and  E.  D.  Beggs,  for  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 


BRONK  et  aL  t.  BRONK. 

(Supreme  Court  of  Florida,  Dirision  A.   Dee. 

IS,  190a) 

Apijoal  from  Circuit  Court,  Volusia  Connty ; 
Minor  S.  Jones,  Judge. 

Bill  by  Lillian  P.  Bronk  against  John  P. 
Bronk  and  another.  Decrees  and  orders  for 
complainant,  and  defendants  appeal. 

James  W.  Perkins  and  Stewart  ft  Bly,  for 
appellants.  James  D.  Beggs,  F.  W.  Marsh, 
and  QeiK  B.  Perkins,  for  appellee. 

PER  CURIAM.    Decrees  and  orders  tJBrmfi. 


BROWNELIi  et  al.  t.  HAOBRMAN  et  aL 

(Supreme  Conrt  of  Florida,  Division  A.    Nor. 

4,  1908.) 

Ihror  to  Circuit  Court,  Holmes  Connty; 
Evelyn  C.  Maxwell,  Judge. 

Action  by  C.  W.  Hagerman  and  others 
against  John  M.  Brownell  and  otbers.  Judc- 
ment  for  defendants,  and  plaintifb  bring  error. 

Daniel  CampbelL  for  plaintifb  in  error. 
BenJ.  S.  Liddon,  for  defenoants  in  error. 

PER  CURIAM.    The  Judgment  Is  affirmed. 


J.  BUTTOENBACH  &  CO.  v.  FRAZIBB. 

(Supreme  Court  of  Elorida,  Division  B.    Nor. 

17,  1908.) 

Error  to  Circuit  Court,  Citms  CJoonty;  WOr 
Uam  A.  Hodcer,  Judce, 

Action  by  Minor  Frasler  against  J.  Buttg«n- 
bach  ft  Co.  Judgment  (or  plaintiff,  and  defend- 
ant brings  error. 

R.  W.  Williams,  for  plaintiff  in  tnor. 

PER  CURIAM.    The  Judgment  is  affirmed. 


BUTTEBWECK  et  al.  v.  FINLATSON. 

(Supreme  Court  of  Florida,  Division  B.  Dee. 

16,  1903.) 

Error  to  the  Circuit  C!onrt,  Hernando  Connty ; 
WiUiam  S.  BullodE,  Jud^e. 

Action  by  Daniel  A.  Finlayson  against  Otto 
C  Butterweck  and  another.  Juogment  for 
plaintiff,  and  defendants  bring  error. 

T.  S.  (3oogler  ft  Son,  for  plaintiffs  in  error. 
T.  L.  Clarke,  for  defendant  in  error. 

PER  CURIAM.   The  Judgment  la  affirmed. 


CAMP  et  aL  v.  LAURENT  et  al. 
(Supreme  Court  of  Florida.    Nov.  17,  1903.) 

In   Banc.    Error   to   Circuit   Court,   Marion 
County;  William  A.  Hocker,  Judge. 
O.   T.   Green  and   Anderson  ft  Hodcer,  for 

Jilaintiffs  in  error.    Jolm  O.  Reardon,  for  de- 
endants  in  error. 

PER  CURIAM.  Upon  rehearing;  a  difter- 
ence  of  opinion  among  the  members  of  divi- 
sion B,  to  which  the  case  had  been  referred  for 
disposition,  necessitated  its  consideration  by 
the  whole  court.  A  majority  of  the  court  are 
of  the  opinion  that  tlie  finding  of  the  referee 
is  not  supported  by  the  evidence,  and  for  this 
reason  the  Judgment  Is  reversed,  and  a  new 
trial  ordered. 

TAYLOR,  O.  J.,  and  SHACKLEFORD, 
HOCKER,  and  MAXWELL,  JJ.,  concur. 
CARTER  and  (X>CKRELL,  JJ;,  dissent. 


CAMP  PHOSPHATE  CO.  «t  aL  t.  RICHARD- 
SON. 
(Supreme  Court  of  Florida,  Oct  21,  1008.) 

Appeal  from  Circuit  Court  Alachua  Connty; 
William  A.  Hocker.  Judn. 

Bill  liy  E.  Jennie  H.  Richardson  against  the 
Gamp  Phosphate  Company.  Decree  for  com- 
plainant and  defendants  appeaL 

O.  T.  Green,  for  appellants. 

PER  CURIAM.  Appeal  dismissed  by  tfa* 
derk,  on  prtecipe  of  counsel  for  the  appeUanta^ 
under  rule  24  (18  South,  ix). 
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(Supreme  Court  of  Louisiana,  Dec.  7,  1902. 
On  Rehearing,  Ma;  22,  1003.) 

L  Appkaii— Bond — ^Tiks  of  Fiuno. 

The  petition  for  the  appeal,  properly  pray- 
ing for  dtation,  and  the  order  thereon,  were 
filed  within  the  12  months  following  the  date 
of  the  judgment.  The  order  of  appeal  was 
granted,  and  the  bond  filed  within  the  year. 
Tills  sufBces.  Boutte  t.  Boutte's  Ex'rs,  30  La. 
Ann.  181. 

2.  Samb— CiTATioH— Sebvick. 

It  Is  not  necessary  that  the  citation  of  ap- 
peal be  serTe4  within  the  year.  If  the  appeal 
be  taken  and  bond  given  within  the  year,  al- 
though the  citation  be  served  after  it  has 
elapsed,  but  in  time  for  the  term  of  court,  it 
will  be  sufficient  Barremore's  Syndic  v.  Brad- 
ford's Heirs,  10  La.  150. 

3.  Sake— Pbefabatior  or  Pafebs. 

If  the  reasons  of  the  clerk  be  taken  into 
consideration  for  not  having  prepared  the  papers 
within  the  year,  they  are  not  sustained  by  au- 
thority as  valid. 

4.  Sake— Delay— I NJUBT  to  Appeixbe. 

The  appellee  has  not  suffered  by  the  delay. 
Petit  v.  Drane,  8  La.  218. 

5.  Saio:— Obdeb  of  AppeaI/ — Signtkg. 

The  record  shows  that  the  order  of  apjpeal 
must  have  been  timely  signed,  although  the  fact 
does  not  appear  on  the  face  of  the  order.  The 
merest  oversight  is  not  sufiBcient  ground  to  dis- 
miss, in  view  of  the  date  of  filing  the  orden 

6.  Stbeft  Railboads— Goixision  with  Ve- 
hicle. 

Persons  emerging  from  streets  which  are 
Intersected  by  others  upon  which  electric  cars 
are  ojwrated  are  bound,  In  common  caution,  to 
look  and  listen  for  the  approach  of  such  cars 
before  attempting  to  drive  across  the  tracks, 
and,  though  there  may  be  a  rule,  imposed  upon 
its  employes  by  the  railroad  company,  that  ita 
cars  shall  keep  a  certain  distance  apart,  the 
precaution  mentioned  should  nevertheless  be 
observed,  and  the  mere  fact  that  a  car  has 
passed  will  not  justify  the  driver  of  a  vehicle 
m  acting  upon  the  assumption  that  no  other  is 
near,  when  the  contrary  would  become  known 
by  the  ordinary  use  of  his  eyes  or  ears. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  S  215.] 

7.  Same— Evidence. 

Where  a  milk  cart  and  an  electric  car, 
moving  upon  lines  which  intersect  each  other 
almost  at  right  angles,  collide  In  such  a  way  as 
to  show  that  the  points  of  contact  were  the 
right  shaft  of  the  cart  and  the  left  front  um- 
brella post  of  the  car,  it  cannot  be  said  that  the 
car  ran  into  the  cart,  any  more  than  that  the 
cart  ran  into  the  car. 

Nicholls,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court  Parlflh  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Ernest  Dewez  against  the  Or- 
leans Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Aflarmed. 

Rehearing  refused  November  6,  1905. 

Thomas  M.  Oill  and  George  W.  Kendall,  for 
appellant  DenSgre,  Blair  &  Den6gre  and 
Victor  Leovy,  for  appellee. 

On  Motion  to  Dtsmiss  the  Appeal 

BREAUX,    J.    Defendants   and   appellees 
move  to  dismiss  the  appeal  on  the  ground 
89  SO.— 28 


that  they  were  not  served  Trlth  legal  cita- 
tion of  appeal,  nor  with  copy  of  order  and 
petition  of  appeal,  within  the  legal  delays, 
owing  to  appellant's  fault;  and  appellees 
moved  to  dismiss  on  the  further  ground 
that  the  transcript  filed  fails  to  show  that 
the  order  of  appeal  was  granted  within  the 
12  months  following  the  date  of  the  Judg- 
ment. The  facts  are,  relating  to  the  first 
ground  to  dismiss,  as  stated  by  the  dep- 
uty clerk  of  the  district  court  I'  the  clerk's 
affidavit  can  be  considered  at  all,  after 
the  12  months  before  mentioned,  that  the 
delays  in  Issuing  the  citation  of  appeal  and 
accompanying  papers  were  due  to  the  appel- 
lant's neglect  to  pay  particular  costs,  al- 
though called  upon  to  pay. 

It  appears,  by  the  affidavit  only,  that  the  ap- 
pellant did  not  pay  costs  of  the  citation  and 
copy  of  order  of  appeal  before  November  5, 
1902,  some  time  after  the  12  montlis  had 
elapsed. 

These  papers  were  then  placed  in  the  hands 
of  the  sheriff  to  be  served. 

With  reference  to  the  second  groimd  of  the 
motion  to  dismiss,  the  facts  are  that  the 
order  of  appeal,  though  signed,  is  not  dated; 
but  It  remains  that  the  petition  of  appeal, 
on  which  the  order  of  appeal  was  written, 
was  filed  within  the  12  months,  and  the  order 
also.  The  bond  of  api)eal,  also,  was  filed  in 
due  time. 

Returning  to  the  first  ground  of  the  motion 
to  dismiss,  we  can  only  say  that  whilst  it  is 
true  that  citation  Is  the  basis  upon  which 
rests  the  appeal,  and  that  It  should  be  served 
within  the  12  months  In  order  to  enable  an 
appellant  to  bring  up  his  appeal,  yet  good 
reason  may  arise  for  not  dlamlsslng  the  ap- 
peal, even  after  the  12  months  have  elapsed. 

We  think  that  In  this  case  it  is  not  evident 
that  the  appellant  is  Illegally  responsible  for 
the  delay.  We  understand  that  at  the  end 
of  the  12  months  from  date  of  Judgment  the 
clerk  called  on  appellant  for  costs  of  mak- 
ing papers  to  be  served  (if  we  should  consider 
at  all  the  affidavit  in  question). 

We  are  told  by  the  appellees  that  these 
costs,  the  failure  to  pay  which  caused  the  de- 
lay, were  trivial,  and  that  it  Is  Impossible  that 
they  could  not  have  been  procured  In  time  to 
have  the  service  made.  The  amount  of  these 
particular  costs  and  the  ability  to  reasonably 
procure  them  are  not  grounds  to  dismiss  the 
appeal,  unless  the  clerk  points  out  the  law 
under  which  the  demand  was  made  and  which 
Justified  him  in  postponing  service  of  appeal 
as  before  mentioned. 

The  petition  for  the  appeal  prayed  for  serv- 
ice. It  only  remained  for  the  clerk  to  issue 
the  papers.  The  remedy  did  not  consipt  in 
withholding  the  papers  until  the  costs  for  pre- 
paring them  had  been  paid. 

Prior  to  filing  the  suit  the  clerk  has  it 
in  his  power  to  require  security,  and  as  the 
suit  progresses  he  may  require  his  costs  to 
be  paid,  and  a  contingency  may  arise  when 
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be  would  b«  Justltled  in  declining  to  perform 
serrlces  for  a  delinquent  litigant  in  matter 
of  costs.  If  such  was  the  case  here,  It  is 
not  made  evident  in  the  record.  We  only 
have  to  deal  with  the  naked  fact  that  the 
clerk  refused  to  perform  particular  service 
in  matter  of  costs  of  suit  before  payment 
To  this  we  cannot  give  sanction.  The  service 
should  have  been  made. 

We  do  not  consider  the  second  ground  be- 
fore stated  as  fatal  to  the  appeal. 

The  presumption  is  that  the  order  of  ap- 
peal was  timely  filed,  and  that  when  it  was 
filed  it  had  been  signed. 

The  presumption  becomes  an  absolute  cer- 
tainty when  it  is  considered  in  connection 
with  the  fact  that  the  filing  of  the  clerk 
shows  that  the  petition  of  appeal  and  the 
order  of  appeal  were  filed  in  due  time.  The 
bond  of  appeal  based  upon  this  order  also 
shows  that  the  order  must  have  been  signed 
within  the  12  months. 

The  motion  to  dismiss  is  therefore  over- 
ruled. 

Statement 

MONROE,  J.  This  is  an  action  for  the 
recovery  of  damages  for  personal  injuries 
sustained  by  the  plaintiff  and  his  wife,  and 
for  loss  otherwise  resulting  from  a  collision 
between  plaintiff's  milk  cart  driven  by  him- 
self, and  one  of  the  defendant's  cars.  The 
answer  is  a  general  denial,  and  an  averment 
that  the  injury  and  loss  complained  of,  if 
any  have  been  sustained,  were  caused  by  the 
negligence  of  the  plaintiff.  The  facts,  as  we 
find  them  from  the  record,  are  as  follows: 
Upon  a  cold,  wet  morning  in  January,  1889, 
the  plaintiff,  making  his  usual  roimds,  deliv- 
ering milk  to  his  customers  from  a  two-wheel- 
ed cart  in  which  he  was  standing  whilst  his 
wife  was  seated,  to  his  left,  drove  northward 
along  Galvez  street  and  attempted  to  cross 
the  railroad  track  on  Dumaine  street  which 
street  and  trade  Intersect  Galvez  street  at  a 
right  angle.  In  making  tills  attempt,  and 
in  view  of  the  fact  that  be  intended  going 
westward,  upon  the  north  side  of  Dumaine 
street,  his  approach  to  the  track  was  slightly 
obliqued  in  the  direction  mentioned,  and  he 
and  his  wife  admit  that  neither  of  them,  at 
any  time,  looked  along  Dumaine  street  to  the 
eastward.  They  therefore  failed  to  see  the 
defendant's  car,  No.  25,  which  was  approach- 
ing from  that  direction;  and,  as  the  motor- 
man  failed  to  see  the  cart  in  time  to  enable 
him  to  stop  the  car,  the  right  shaft  of  the 
cart  and  the  left  front  corner  of  the  front  plat- 
form of  the  car  came  Into  collision,  with  the 
result  that  the  shaft  was  broken,  the  plain- 
tlfTs  horse  was  thrown  down,  thereby  break- 
ing the  other  shaft,  the  plaintiff  and  his  wife 
were  thrown  out  and  seriously  injured,  and 
the  umbrella  post  supporting  the  left  front 
comer  of  the  roof  of  the  platform,  as  also  the 
gate  leading  to  the  platform,  of  the  car,  were 
more  or  less  bent  and  Injured.  The  theory  of 
the  plaintiff  is  that  as  he  approached  Dumaine 


street  be  beard  a  bell  announcing  the  approach 
of  a  car,  and  that  having  stopped  his  cart 
In  order  to  allow  the  car  to  pass,  he  assumed 
that  no  other  was  coming,  and,  without  look- 
ing to  verify  his  assumption,  attempted  to 
cross  the  track,  immediately  behind  the 
passing  car,  when  he  was  struck  by  a  second 
car,  of  the  approach  of  which  no  notice,  by 
bell  or  otherwise,  bad  been  given.  The 
theory  of  the  defense  Is  that  the  plaintiff 
drove  briskly  along  Oalves  Into  Dumaine 
street  and  did  not  stop  or  look  until  the 
collision  occurred,  that  the  car  No.  25  was 
the  only  car  passing  at  the  time,  that  the 
motorman  of  that  car  sounded  his  bell  and 
"slowed  up"  as  he  approached  Galvez  street 
from  which  the  cart  emerged  so  suddenly 
that  so  far  as  be  was  concerned,  the  collision 
was  unavoidable.    There  Is  a  preponderance 

,  of  testimony  (though.  In  view  of  the  charac- 
ter of  some  of  It  and  of  the  fact  that  It 
conflicts  with  that  offered  on  behalf  of  the 
defense,  it  is  not  altogether  convincing)  to 
the  effect  that  there  were  two  cars,  and 
that  the  collision  occurred  with  the  second, 
which  followed  the  first  very  closely.    For 

i  the  reason  above  given,  the  testimony  offered 

i  on  behalf  of  the  plaintiff,  to  the  ^ect  that  be 
actually  stopped  his  cart  in  order  to  allow  the 
first  car  to  pass,  also  fails  to  carry  absolute 
conviction.  There  are  two  witnesses  who 
swear  positively  that  be  did  not  stop  it  and, 
although  the  plaintiff  and  his  wife  testify, 
in  general,  to  the  contrary,  we  observe  that 

i  the  latter  Is  at  one  time  Interrogated,  and 
answers  as  follows: 

"Q.  Both  he  and  the  boy  testified  that  you 
came  down  in  a  rash  and  drove  right  Into  the 
car?  A.  We  did  not  Mr.  Dewez  stopped,  we 
heard  the  bell  ringing,  and  be  stopped,  (ioto,  and 
waited  until  the  cor  passed,  and  not  a  soul  to 
be  seen  there."    (Italics  by  the  conrt) 

But,  whether  the  plaintiff  stt^ped  bis  cart, 
at  a  distance  of  ten  or  fifteen  feet  from  the 
track,  at  a  point  from  which  he  could  not 
have  seen  a  car  approaching  from  the  east- 
ward, as  be  says  was  tbe  case,  or  whether 
be  merely  "slowed,"  or  whether  he  neither 
stopped  nor  slowed,  tbe  admitted  fact  re- 
mains that  be  attempted  to  drive  onto  the 
defendant's  track  without  once  looking  to  see 
whether  or  not,  at  that  moment  a  car  was 
approaching ;  tbe  following  statement.  In  the 
brief  of  defendant's  counsel,  concerning  bis 
testimony  on  that  subject  being  sustained 
by  the  record,  to  wit : 

"He  was  asked  15  times  by  his  coansel  why 
he  did  not  see  the  car.  He  answered  *  •  • 
that  he  had  to  watch  ahead;  •  •  •  that  he 
did  not  look ;  *  *  *  that  he  could  have  tam- 
ed around  and  seen;  •  •  •  that  he  did  not 
know  whether  he  looked  or  not;  *  •  •  that 
there  was  no  curve  in  the  track ;  •  •  •  that 
on  account  of  the  shed,  he  could  not  see  the  car 
'far  back;'  •  •  *  that  there  was  nothing  to 
prevent  hit  eeeing  the  oar;  •  •  •  that  he 
did  not  Me  the  oar  heoauee  he  did  not  took  for 
it;  •  •  •  that  he  did  not  look,  because  he 
had  to  go  ahead  and  serve  his  customers  on 
Dumaine  street;  *  *  •  that  he  looked  foi^ 
ward;    *    •    *    that    there    was    nothing    but 
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the  dmg  store  which  prevented  hia  Beeing,  and 
that  this  was  because  there  was  no  window  in 
the  side;  •  •  •  that  it  was  because  the  ear 
was  bdiind  Um;  *  *  *  tliat,  in  substance, 
this  wa<  the  only  reason:  'Because  I  did  not 
see  it  •  •  •  1  can't  tell  you  the  reason 
why."*    (Italics  by  the  counsel.) 

The  shed  and  drag  store  referred  to  are 
situated  on  the  sontheast  comer  of  Galvez 
and  Domaine  streets,  the  shed  extending  over 
the  banqaette  to  the  cnrbstone ;  but  from  a 
plan,  drawn  upon  a  scale,  which  Is  In  evi- 
dence, It  appears  that  from  a  point  16  feet 
from  the  track  the  plalntUf  conld  have  seen, 
outside  of  the  shed,  for  a  distance  of  70  feet 
along  the  track  upon  which  the  car  was  ap- 
proaching, and  from  a  point  10,  or  even  12, 
feet  from  the  track,  he  conld  have  seen  east- 
ward on  Dumalne  street  for  a  mile  or  more. 
The  shed  Itself,  it  may  be  remarked,  did  not 
obstruct  his  view,  since  the  proof  la  that  It 
is  so  high  that  he  could  have  seen  mider  It; 
bat  there  appears  to  have  been  a  canvas  awn- 
ing suspended  from  the  roof,  which  we  as- 
snme  constituted  an  obstruction.  Even  so, 
however,  the  plaintiff,  as  we  have  stated, 
from  the  moment  that  he  reached  the  point 
at  which  he  says  that  he  stopped,  abont  3  feet 
ontslde  of  the  Dumalne  street  curb  line,  could 
have  seen  a  car  at  least  70  feet  distant  to 
the  eastward,  and  when  he  reached  the  curb 
line  which  Is  about  12  feet  distant  from  the 
trade,  he  had  an  unobstructed  view  along 
Dumalne  street  to  the  river.  The  colliding 
car  could  not  have  been  moving  very  rapidly 
at  the  moment  of  the  accident,  since,  accord- 
ing to  the  testimony  adduced  on  behalf  of 
the  plaintiff.  It  was  stopped  within  10  feet  of 
the  place  at  which  the  collision  occurred.  It 
la  shown  that  Dumalne  street  measures  29 
feet  In  width  between  curbs,  and  SS  or  S4 
feet  in  width  between  property  lines,  and  that 
the  distance  from  the  rail  upon  either  side 
of  the  track  to  the  curb  on  the  same  side  Is 
12  feet  The  learned  Judge  a  quo  concludes 
his  opinion  by  saying : 

"My  Judgment  is  that  plaintiff's  contributory 
negligence  was  the  direct  cause  of  the  collision, 
and  that  he  cannot  recover.  I  can  only  regret 
bis  misfortune.    Judgment  for  defendant." 

And  from  the  Judgment  so  rendered  the 
plalntlfl  has  appealed. 

Opinion. 

We  are  unable,  after  a  careful  consideration 
of  the  facts,  to  reach  the  conclusion  that  the 
motorman  of  car  No.  26  was  any  more  at 
faolt  In  not  seeing  the  milk  cart  than  was 
the  plaintiff  In  not  seeing  the  car  In  time  to 
avoid  the  collision.  If  it  be  true  that  the  car 
was  not  visible  to  the  plaintiff  until  the  latter, 
emerging  from  Gaivez  street,  reached  the  curb 
line  of  Dumalne  street.  It  is  equally  true  that, 
tmtll  then,  the  milk  cart  was  not  visible  to 
the  motorman.  And  If,  from  that  moment  to 
the  moment  of  the  collision,  the  motorman 
and  plaintiff  were  each  oblivious  of  the  ap- 
proach of  the  other,  It  cannot  be  said  that 
the  motorman  was  most  to  blame,  or  that  his 
negligence,  rather  than  that  of  the  plaintiff. 


was  the  proximate  cause  of  the  Injury,  since 
the  car  was,  at  least,  as  easily  seen  and  heard 
as  the  milk  cart 

It  Is  admitted  that  the  plaintiff  neither 
looked  nor  listened,  and  neither  saw  nor 
beard  the  colliding  car  until  the  moment  of 
the  collision.  The  motorman,  upon  the  other 
hand,  says  that  In  approaching  Gaivez  street 
he  sounded  bis  gong  and  "slowed  up,"  and 
then,  seeing  the  way  clear,  again  started, 
"with  one  notch,"  when  a  milk  wagon  came 
at  a  fast  trot  and  dashed  Into  the  front  part 
of  bis  car.  It  appears,  however,  that  he  ap- 
plied bis  brake  to  such  effect  that  the  car 
was  stopped  within  10,  he  says  B,  feet  of  the 
place  where  the  collision  occorred.  That  the 
car  must  have  been  very  near  when  the  plain- 
tiff attempted  to  drive  his  cart  upon  the  track 
Is  evident  from  the  fact  that  the  points  of 
contact  were  the  right  shaft  of  the  wagon  and 
the  left  front  comer  of  the  front  platform  of 
the  car;  and  It  is  equally  evident  that  the 
two  vehicles,  traveling  upon  lines  which  In- 
tersected each  other  almost  at  right  angles, 
must  have  reached  the  place  at  which  they 
collided  at  the  same  instant,  and  hence  that 
the  car  no  more  ran  into  the  cart  than  the 
cart  ran  Into  the  car;  and  this  would  be 
equally  true,  whether  b«tb  vehicles  were'  mov- 
ing at  the  same  rate  or  at  different  rates  of 
speed.  It  Is  said  that  as  one  car  had  Just 
passed,  the  plaintiff  had  no  reason  to  expect 
another,  and  It  Is  deduced  therefrom  that  he 
was  Justified  In  acting  upon  the  assumption 
that  no  other  was  near,  although,  by  merely 
turning  his  head  or  his  eyes,  or  by  listening 
for  a  moment  the  assumption  would  have 
been  annihilated  by  the  fact  brought  to  his 
notice  through  his  senses.  The  premise  and 
deduction  stated  are  alike  based  on  the  al- 
leged fact,  which  for  the  sake  of  the  argument 
Is  conceded,  that  one  car  had  Just  passed,  and, 
further,  upon  the  following  statement,  made 
by  the  defendant's  superintendent  In  the 
course  of  his  testimony,  to  wit:  "No,  sir; 
we  have  a  rule  enforcing  one  block  distance 
between  two  cars" — which  statement  was 
made  In  response  to  the  question,  by  counsel 
for  the  plaintiff,  "You  don't  know  what  the 
distance  was  between  the  car  that  had  Just 
passed  and  the  one  that  did  the  damage?" 
We  are  not  spedflcally  Informed  as  to  the 
purpose  of  the  rule  referred  to,  and.  In  the 
absence  of  explanation  upon  the  subject  con- 
clude that  It  concerns  rather  the  convenience 
than  the  safety  of  the  public,  and  that  its 
enforcement  must  depend  upon  varying  con- 
ditions. Thus,  if  one  car  should  get  out  of 
order,  so  as  to  be  unable  to  move  with  Its 
own  apparatus.  It  cannot  be  supposed  that 
another  would  not  be  allowed  to  push  or  trail 
It  to  Its  destination ;  or.  If  one  car  should  be 
delayed  by  an  obstruction,  or  by  taking  or 
discharging  an  unusually  large  number  of 
passengers,  we  should  hardly  Imagine  that 
it  would  be  a  violation  of  the  spirit  of  the 
rule  that  another,  the  motorman  of  which  Is 
Instructed  to  make  schedule  time,  should 
close  up,  momentarily,  within  the  proscribed 
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distance.  But,  however  that  may  be,  and  as- 
suming that  In  the  case  at  bar  the  colliding 
car  had  violated  the  spirit,  as  well  as  the 
letter,  of  the  rule,  we  are  unable  to  concede 
that  the  plaintiff  was  therefore  at  liberty  to 
close  his  eyes  and  ears,  and,  because  the  car 
was  where  it  ought  not  to  have  been,  drive 
Into  It,  or  Into  a  position  where  a  collision 
with  it  was  unavoidable. 

The  Judgment  appealed  from  is  therefore 
afitoned. 

NIOHOLLS,  J.  (dissenting).  From  an  ex- 
amination of  the  record  it  appears  that  on 
the  morning  of  the  accident  two  cars  of  the 
defendant  company  passed  the  comer  of 
Oalvez  and  Dumaln  street  one  just  behind 
the  other,  going  in  the  same  direction  from 
the  river  to  the  swamp  track.  Under  the 
rules  of  the  company  they  should  have  been 
kept  a  block  apart.  There  was  not  that  dis- 
tance between  the  cars  at  the  time  of  the 
accident  The  second  car  was,  then,  out  of 
its  place.  It  may  have  been  going  slowly, 
but  It  had  no  right  to  be  there  at  all.  The 
plaintiff  was  not  driving  his  milk  cart  beyond 
the  comer  at  a  trot  at  the  time  of  the  acci- 
dent 

As  he  was  driving  down  Galvez  street  the 
motorman  of  the  first  car  going  from  the 
river  rang  his  bell  and  stopped  for  the  Gal- 
vez crossing,  blocking  plalnturs  way.  Plain- 
tiff therefore  stopped  his  cart  with  his 
horse's  head  some  distance  short  of  the  up- 
per rail.  The  moment  the  first  car  moved, 
he  started  forward  and  obliquely  away  from 
the  river,  across  the  upper  side  of  Dumalne 
street  intending  to  reach  the  lower  side  of 
that  street  and  to  go  to  the  rear  of  the  city. 
In  so  doing  he  was  not  facing  the  river,  and 
looking  along  the  defendant's  track  from 
Gnlvez  street  to  the  front  The  statement 
of  the  plaintiff  and  his  wife  that,  if  they  bad 
looked  to  the  right  they  could  have  seen  the 
car  when  approaching,  refers,  we  think,  to 
the  time  when  the  milk  cart  was  crossing  the 
street  or  after  it  was  stopped,  waiting  for 
the  first  car  to  move  on.  They  admit  that 
they  did  not  look  at  that  precise  time.  They 
did  not  admit  that  bad  they  looked  before 
the  cart  reached  that  position,  they  could  have 
seen  the  second  car.  On  the  contrary,  they 
Insist  they  coold  not  have  done  so  by  reason 
of  a  shed  wlilch  ran  across  the  sidewalk  at 
Dr.  Chretien's  drug  store,  with  an  awning 
attached  to  It  and  by  reason  of  a  certain  sign 
which,  they  say,  prevented  their  seeing 
across. 

Be  that  as  it  may,  they  were  not  legally  call- 
ed upon  to  look  across  for  the  ringing  of  the 
bell  of  the  first  car,  and  its  presence  directly 
in  front  of  them  had  told  them  all  they  were 
required  then  to  find  out  Downing  v.  M.  L.  & 
T.  R.  R.  Co.,  104  La.  521,  29  South.  207.  They 
were  under  no  obligations  at  that  time  to  look, 
not  only  for  what  they  had  then  to  expect  at 
the  crossing,  but  also  to  look  and  see  whether 
there  might  not  be  something  which  would 
occur  In  the  future.    They  were  not  called 


upon  to  foresee,  anticipate,  or  apprehend  that 
two  cars  of  the  same  line  would  move  im- 
mediately behind  each  other,  and  defendant's 
counsel  admit  in  their  prlef  that  they  were 
so  near  as  to  endanger  the  crossing.  On  the 
contrary,  they  had  the  right  to  assume  that 
the  distance  between  the  cars  which  would 
follow  each  other  would  be  preserved,  so  as 
to  Insure  their  safe'ty-  The  company  Itself 
by  Its  own  rules  fixed  a  block  as  the  distance 
to  be  kept  between  them.  Public  safety  re- 
quires that  this  rule  should  not  only  exist  on 
paper,  but  be  strictly  enforced.  Counsel  of 
defendant  says  that  it  would  have  been  a 
very  easy  and  simple  matter  tor  plaintiff  to 
have  looked  to  the  right  and  front  So  it 
might  have  been.  But  we  are  not  dealing 
now  with  what  could  have  been  done,  but 
what  it  was  plaintiff's  legal  obligation  to 
have  done.  Defendant  whose  car  was  out 
of  place  and  in  dangerous  proximity  to  the 
car  ahead.  Is  not  in  position  to  find  fault  with 
what  the  plaintiff  might  have  done.  The 
conductor  and  the  motorman  were  bound  to 
see  that  the  car  should  not  have  run  so  close- 
ly behind  the  one  in  front  of  it  and,  after 
placing  it  where  it  should  not  have  been,  take 
the  chances  of  parties  about  crossing  Du- 
malne street  bearing  the  bell  and  by  reason 
of  it  being  deterred  from  going  across. 
Downing  v.  M.  L.  &  T.  R.  R.  Co.,  104  La.  519, 
29  South.  207.  If  the  motorman  saw  the  milk 
cart  heading  towards  the  track  and  waiting 
for  the  first  car  to  move  on,  as  it  was  his 
duty  to  have  seen,  he  doubtless  thought  he 
had  the  right  to  exact  that  the  driver  should 
also  wait  for  his  own  car  to  pass  beyond  or 
cross  over  Galves  street  at  his  peril;  that  his 
car  had  the  right  of  way.  But  this  was  not 
the  case.  A  vehicle  might  have  to  wait  for 
the  passing  of  one  car,  but  not  for  the  passing 
of  several  cars,  one  just  after  the  other.  The 
general  public  are  not  to  be  interfered  with 
in  that  manner.  It  can  ho  more  be  said  that 
plalntlfTs  cart  ran  into  the  car  than  that  the 
car  ran  into  the  cart  The  cart  was  moving 
obliquely  to  the  front  and  left  on  Dumalne 
street;  the  car  itself  moving  directly  from  the 
river  to  the  left  and  towards  the  swamp. 
Under  such  drcumstances  the  two  collided 
at  what  is  know  as  the  timbrelia  post  of  the 
car  at  its  front  and  left;  the  cart  being  push- 
ed off  and  upset  and  its  right  shaft  broken. 
There  was  no  very  great  force  needed  to 
accomplish  that  result  The  motorman  says 
that  be  bad  "slowed  up"  at  the  corner  of 
Galvez  street;  but  seeing  the  passage  clear, 
he  "had  started  off  again"  with  "one  notch"; 
that  he  was  a  little  over  half  of  the  street 
when  the  collision  took  place;  that  he  did  not 
know  where  the  milk  cart  was  when  the  car 
started  across;  that  the  cart  was  coming  at  a 
fast  trot;  that  the  driver  tried  to  stiq),  but 
could  not.  We  do  not  think  that  the  driver 
was  in  fact  driving  at  a  trot;  but  bad  he 
been  doing  ao,  it  would  simply  show  that  he 
had  not  delayed  moving  across  behind  the 
first  car. 
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I  am  of  the  opinion  tbat  the  jndgment  ap- 
pealed from  is  erroneons,  and  It  should  be 
reversed,  and  Judgment  rendered  In  favor 
of  the  plalntur. 


(116  La.) 

No.  15,168. 
NBW  ORLBANB  TERMINAL  00.  t.  riRB- 

MBN'S  CHARITABLE  ASS'N. 
(Supreme  Court  of  Louiaiana.    April  26, 1004.) 

EJZFBOFBIATIOIT — ^APPEAL    BT     PLAHmiT     COE- 
VORATtOlf. 

The  fact  that  under  CW.  Code,  arts.  2636, 
2637,  a  defendant  in  an  expropriation  suit,  on 
filing  specially  either  of  the  defenses  contem- 
plated Dy  those  articles,  may  perhaps  appeal 
suspenaively  from  the  judgment  of  expropria- 
tion, and  that  Civ.  Code,  art  2634,  may  be 
modified  to  that  extent,  does  not  justify  the 
condusidn  that  the  latter  article  la  repealed 
at  abrogated,  in  so  tar  as  it  allows  to  the  jplain- 
tiff  corporation  an  appeal  upon  the  question  of 
the  amotint  of  the  damages  assessed,  notwith- 
standing the  payment  or  deposit  of  such 
amount. 

(Syllabus  by  the  Court) 

Appeal  from  Clrll  District  Conrt,  Parish  of 
Orleans ;  John  St  Paul,  Judge. 

Expropriation  proceedings  by  the  New 
Orleans  Terminal  Company  against  the  Fire- 
men's Charitable  Association.  Judgment  for 
defendant,  and  plaintiff  appeals.  On  mo- 
tion to  dismiss.    Denied. 

Farrar,  Jonas  &  Emttscbnltt,  for  ap- 
pellant   John  Patrldc  Sullivan,  for  appellee. 

MONROE,  J.  The  plaintllT  sues  to  ex- 
proiHTlate,  for  railroad  purposes,  a  right 
of  way  tbrongb  certain  land  owned  by  de- 
fendant The  answer  sets  ap  tbat  the  land 
sought  to  be  expropriated  forms  part  of  a 
cemetery,  and  that  the  proposed  line  of  the 
railroad  can  be  diverted  without  great  pub- 
lic loss  or  Inconvenience,  and  alleges  that, 
should  the  objection  to  the  expropriation 
not  be  maintained,  the  defendant  should 
be  paid  some  $24,000  as  compensatory  dam- 
age&  The  jnry  brought  in  a  verdict  in 
general  terms  "in  favor  of  the  plainttft," 
and  assessed  the  value  of  the  land  to  be 
taken  and  the  damages  at  $6,000.  The  plain- 
tiff, having  deposited  the  money  with  the 
sheriff  and  having  taken  possession  of  the 
land,  appealed,  and  the  defendant  now  moves 
to  dismiss  the  appeal  upon  the  ground  of 
acquiescence. 

The  case,  we  think,  falls  within  the  mean- 
ing of  Civ.   Code,  art  2884,  which  reads: 

"An  appeal  to  the  Supreme  Court  from  the 
verdict  of  the  Jury  and  Judgment  of  the  lower 
court,  made  by  either  party,  shall  not  suspend 
the  execution  of  such  Judgment,  but  the  payment 
of  the  amount  of  the  verdict  by  the  company 
to  the  owner,  or  the  deposit  thereof,  subject  to 
the  owner's  order,  in  the  hands  of  the  sheriff, 
shall  entitle  the  company  to  the  right,  title  ana 
ertate  of  the  owner  in  and  to  the  land  described 
in  the  petition  in  the  same  manner  as  a  volun- 
tary conveyance  would  do.  But,  in  the  event 
of  any  change  being  made  by  the  final  decree 
in  the  decinon  of  the  cause,  the  corporation 


shall  be  bound  to  pay  the  additional  sum  as- 
sessed, or  be  entitled  to  recover  back  the  sur- 
plus paid,  as  the  case  may  be." 

This  article  clearly  contemplates  that  a 
corporation,  plaintiff  in  an  expropriation 
case,  may  appeal  and  obtain  a  review  of 
the  Judgment  of  the  trial  conrt  quoad  th« 
amount  awarded,  notwithstanding  that  it 
pays  or  deposits  such  amount  and  takes  pos- 
session of  the  exiMToprlated  property.  It  la 
true  that  article  2636  expressly  provides  tbat 
the  owner  may  set  up  a  special  plea  asserting 
that  the  quantity  of  land  sought  to  be  expro- 
priated exceeds  that  which  Is  reasonably  nec- 
essary, and  that  the  conclusion  reached  by  the 
jury  on  that  issue  is  "always  subject  to  the 
decision  of  the  Supreme  Court  on  appeal,"  and 
that  article  2687  provides  that  graveyards,  the 
dwelling  house,  yard,  garden,  etc.,  shall  not 
be  expropriated  unless  the  Jury  find  that  the 
line  of  the  proposed  improvement  cannot  be 
diverted  without  great  loss  or  inconvenience, 
and  It  may  well  be  that  the  defendants, 
in  such  cases,  would  be  entitled  to  suspen- 
sive appeals,  since,  as  the  counsel  for  the 
defendant  now  before  the  court  Justly  ob- 
serves, the  two  articles  last  mentioned  fol- 
low the  other  and  deal  with  distinct  phases 
of  the  subject  Tbis  view  of  the  matter, 
however,  though  possibly  modifying  article 
2684  to  the  extent  of  providing  suspensive 
appeals  In  certain  cases,  does  not  repeal 
or  abrogate  the  provisions  of  that  article 
wherennder,  In  any  case,  the  plaintiff  cor- 
poration may  appeal  quoad  the  amount  of 
the  award,  even  though  It  pay  or  deposit 
such  amount 

The  motion  to  dismiss  is  therefore  denied. 


ai6La.) 

No.  16,364. 
TALIAFERRO  et  uz.  v.  VICESBTTRO,  S.  k 

P.  RT.  00. 
(Supreme  Conrt  of  Louisiana.    Feb.  27,  ISOS.) 

1.  Mastzb  jjm  Sebvakt — Irjubt  to  SxavAnr 
— ^Pboximatb  Cause. 

The  servant's  want  of  care  was  not  the 

Jiroximate  cause  of  death.  He  attempted  to  per- 
erm  the  duty  in  the  mode  usual  among  raiU^d 
employes  In  running  a  freight  train. 

2.  SAIO — ^EVTOENCK. 

The  rule  of  the  company  did  not  require  the 
flagman  to  remain  in  the  caboose  of  the  last 
car  while  the  train  was  stopped  at  a  station 
and  cars  were  cut  off  to  be  left  on  a  switch  on 
the  way. 

3.  Same. 

The  servant  was  near  the  conductor,  under 
whose  orders  he  was,  who  gave  the  signal  from 
the  ground,  where  he  was  standing,  to  leave  the 
station. 

4.  Same. 

He  afterwards  boarded  the  train,  climbed 
to  the  top,  and  walked  on  the  moving  train  to- 
ward the  caboose,  and  in  the  opposite  direction 
of  the  telltale  warning  and  the  headway  bridge 
the  train  was  fast  api>roaching. 

5.  Same. 

He  was  killed  under  the  bridge.  His  head 
struck  a  beam  of  the  lower  port  of  the  roof  of 
the  bridge,  and  thereon  left  an  imprint    F^oo 
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the  top  of  the  bridge  on  which  he  was  walkinc 
to  the  under  side  of  the  bridge  above  him,  there 
was  not  clearance  enough,  and  hence  the  blow 
he  received. 

6.  Same— Knowledob  or  Danokb. 

Beyond  mere  inference,  nothing  shows  that 
he  had  Imowledge  of  the  height  of  the  bridge. 

7.  Saue— Low  Bbidob— Teixtalb  Signals. 

There  was  a  telltale  signal  at  the  required 
distance  from  the  hridge  to  warn  employte 
walking  on  the  train  to  stoop  down.  The  pro- 
visions of  Act.  No.  39,  p.  61,  of  1882,  reqairea 
that  telltale  signals  sbEUl  hang  low  enough  to 
touch  persons  on  top  of  the  ordinary  box  car, 
and  should  be  put  np  in  such  a  way  as  to  be 
ample  warning. 

8.  Same — Evideitci:. 

The  testimony  does  not  lead  to  the  inference 
that  the  telltales  were  low  enough,  and  the 
ample  warning  intended  by  the  statute.  A 
measurement  of  the  height  of  the  average  car, 
considered  in  connection  with  the  height  of  the 
deceased,  shows  that  he  could  pass  without  re- 
ceiving the  intended  touch  from  the  cords  of 
the  telltales.  The  telltale  si^al  was  too  high 
and  the  bridge  too  low  for  him  to  pass  without 
casualty. 

9.  Sams — Contbibutobt  Neolioence. 

No  reasonable  inference  shows  that  he  was 
killed,  otherwise  than  by  the  collision  before 
stated.  The  contributory  negligence  charged 
was  not  shown. 

Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Second  Judicial  District  Ooort, 
Parish  of  Webster;  Jotm  Thomas  Watkina, 
Judge. 

Action  by  Charles  Taliafwro  and  wife 
against  the  Vicksbnrg,  Shreveport  &  Pacific 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Modified. 

Rehearing  denied  November  20,  1905. 

Stubbs  Sc  Russell  (Roberts  &  Roberts,  of 
counsel),  for  ai^)ellant  Lynn  KyleWatklns, 
for  appellees. 

BREAUX,  C.  3.  Plaintiffs  sued  for  $25,- 
000  damages  on  account  of  the  death  of 
their  son,  which  occurred  whilst  at  work  for 
the  defendant  company. 

He  was  a  flagman,  second  in  rank  to  the 
conductor  or  a  caboose  brakeman.  on  a 
freight  train  running  from  Vlcksburg  to 
Sbreveport  He  was  instantly  killed  at 
about  6  o'clock,  on  the  morning  of  July  12, 
1903,  at  Sibley,  the  name  of  one  of  the 
stations  of  this  road. 

The  train,  consisting  of  28  cars,  bad  stop- 
ped at  this  station,  and  upon  Its  leaving  the 
place  the  young  man,  aged  about  25  years, 
met  his  death.  While  at  Sibley  6  of  the  cars 
were  cut  off  and  left  there.  Of  the  remain- 
ing 22  cars,  taking  them  In  reverse  order, 
there  was,  in  the  first  place,  the  caboose,  and 
immediately  ahead  there  was  an  engine  with- 
out steam,  "dead,"  carried  as  freight,  and 
the  remaining  were  box  cars,  refrigerator 
cars,  and  flat  cars  of  the  train  on  the  loco- 
motive in  front.  These  cars  are  all  number- 
ed, and  at  their  destination  the  height  of  six 
of  the  number  was  taken.  They  were  six 
cars  In  the  rear,  or  near  the  rear,  of  the  train. 

The  number  of  these  cars  which  passed 


over  the  deceased  Is  fixed  by  one  of  fbe 
witnesses  at  10. 

Just  as  the  train  left  the  station  the  de- 
ceased was  seen  standing  on  the  ground 
at  the  switch  west  of  Sibley.  The  conductor 
was  a  short  distance  on  bis  left.  The  latter 
started  back  toward  the  caboosa  The  de- 
ceased was  not  again  seen  by  any  of  the  crew 
of  the  train  until  the  conductor  saw  the  body, 
over  which  the  cars  had  Just  passed. 

The  hotel  keeper  at  Sibley  was  looldng 
at  the  train  as  it  was  moving  out  on  the 
morning  In  question.  He  saw  the  deceased 
walking  on  the  roof  of  one  of  tile  cars,  toward 
the  caboose,  facing  the  east  on  the  train 
going  west.  He  was,  this  witness  thought, 
on  about  the  second  car  of  the  train — i.  e. 
second  car  from  the  locomotive— and  had 
about  20  cars  to  walk  over  to  get  to  the  ca- 
boose. He  was,  at  this  time,  about  1<M)  yards 
from  the  telltale  guard,  to  which  we  will 
specially  refer  In  a  moment  The  train  was 
under  full  headway  and  the  deceased  was 
walking  at  a  moderate  gait 

The  postmaster  at  the  station  also  saw 
him  walking  on  top  of  the  train  facing  the 
east,  walking  toward  the  caboose,  and  he 
was  then  only  a  few  feet  from  the  bridge 
— some  20  or  30  feet 

The  mangled  body  was,  after  the  accident, 
found  on  the  ground  a  short  distance  be- 
yond and  west  of  the  bridge.  This  Is  an 
overhead  bridge  for  pedestrians  and  carts 
and  carriages,  over  a  cut  about  200  yards 
west  of  the  station. 

On  the  bridge,  east  of  it,  there  Is  what  la 
known  as  a  telltale  signal  at  a  distance  of 
218  feet  from  the  outer  edge  of  the  bridge. 

The  height  of  the  bridge  from  the  ball  of  the 
rail  to  the  beam  of  the  bridge — in  other  words, 
the  clearing  space — gives  rise  to  one  of  the 
Issues;  also  the  height  of  the  telltale  above 
the  top  of  the  cars.  Plaintiff  says  that  the 
bridge  was  too  low  and  the  telltale  signal 
t6o  high.  This  is  in  part  controverted  by 
defendant  Plaintiff's  measurement  of  the 
telltales  is,  from  the  ball  of  the  rail  to  the 
lowest  rope,  18  feet  and  1  Inch,  and  the  bridge 
17  feet  and  10  Inches,  while  defendants  do  not 
contest  plaintiffs'  measurement  Of  the  tell- 
tale measurement,  as  made  a  short  time  after 
the  accident,  they  assert  however,  and  this 
Is  borne  out  by  the  testimony,  that  some 
time  prior  to  the  measurement,  but  after  the 
accident,  some  grading  was  done  at  and 
near  the  place  and  the  track  lowered,  leav- 
ing the  telltale  higher  from  the  rails  before 
plaintiffs  measured  than  it  was  at  the  date 
of  the  accident  The  dlffer^ce  was  three- 
quarters  of  an  inch. 

With  reference  to  the  duties  of  the  rear 
brakonan,  defendant's  contention  Is  that  the 
deceased  was  not  where  he  should  have 
been,  that  he  was  charged  with  the  duty  of 
protecting  the  rear  of  the  train,  and  that 
he  should  have  been  in  the  cupola  or  look- 
out on  the  caboosek 
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It  Is  proper  we  should  state  tbat  the  de- 
ceased was  a  bright  Intelligent  young  man, 
who  had  been  several  years  In  defendant's 
service  and  had  full  knowledge  of  all  the 
duties  Incumbent  upon  him.  It  is  said  that 
he  looked  forward  to  promotion  in  railroad 
swvice. 

Upon  these  Issues  the  case  went  to  trial 
and  resulted  in  a  verdict  for  the  plaintiff  In 
the  sum  of  $15,000. 

It  is  reasonable  to  Infer  that  the  deceased 
lost  his  life  by  the  blow  he  must  have  re- 
ceived immediately  after  the  car  on  which  be 
was  walking  came  to  the  bridge.  His  death 
cannot  be  accounted  for  in  any  other  way. 
The  Imprint  found  on  one  of  the  pieces  of 
timber  of  the  bridge  leads  to  that  inference. 
Besides  the  blood  stains  on  some  of  the  cars 
and  his  torn  clothing  strongly  support  that 
theory. 

The  steps  Just  preceding  the  accident  re< 
quire  special  attention.  He  was  standing 
west  of  the  conductor,  within  easy  speaking 
distance.  He  gave  the  order  to  start  Then 
It  was  that  the  conductor  left,  walked  to 
the  train,  and  found  no  difficulty  in  boarding 
the  caboose. 

The  deceased,  a  younger  man,  active  and 
nimble,  walked  to  one  of  the  first  cars,  board- 
ed it  climbed  to  the  roof,  and  stepped  toward 
the  caboose.  Had  the  fall  been  traced  directly 
to  a  misstep,  it  would  be  dlCTerent  The  mere 
act  of  boarding  the  train,  as  he  did,  and 
walking  toward  the  rear  car.  In  the  eye  of 
a  railroad  employe,  is  not  considered  an  im- 
prudence. It  was  not  conduct  In  itself  con- 
sidered very  dangerous,  particularly  by  those 
upon  whom  it  devolves  to  direct  the  course 
of  long,  heavy  freight  trains. 

He  was  not  In  his  place  of  duty  is  char- 
ged by  the  employer.  He  should,  according  to 
defendant  have  been  in  the  caboose,  or  near 
It  We  do  not  so  understand ;  besides,  it 
must  be  difficult  for  a  young  man,  full  of  life 
on  a  bright  morning,  to  remain  In  his  caboose 
and  on  the  top  of  the  cars  during  the  time 
that  a  train  is  stopped  and  part  of  the  cars 
are  taken  out  from  the  train.  We  have  not 
found  that  he  was  at  fault  in  stepping  down 
to  the  ground. 

The  conductor,  as  we  understand,  in  charge 
of  the  train  and  in  command  of  his  subordi- 
nates, did  not  seem  to  think  at  the  time  that 
he  was  violating  any  rule  of  the  company. 
We  think  this  rule  applied  to  a  running  train, 
and  not  to  a  train  at  a  station  while  cars 
are  being  cut  off  to  be  left  there.  The  duty 
of  a  flagman  on  a  running  train  Is  In  the 
caboose.  But  where  the  train  is  not  in  mo- 
tion, and  it  is  broken  to  take  cars  from  it 
we  do  not  understand  that  necessarily  his 
place  is  In  the  narrow  and  peculiarly  shaped 
cupola  of  the  caboose. 

We  pass  to  the  question  of  knowledge  tbei 
young  man  may  have  had  of  the  bridge  In 
question.  If  there  was  danger,  the  young 
man  should  have  been  on  bis  guard  It  is 
nixed.    This  may  be  true  as  relates  to  the 


bridge.  We  are  not  inclined  to  the  view  that 
the  question  must  be  considered  as  If  he  had 
known  all  about  the  telltales  or  the  height  of 
the  bridge. 

The  lawmaking  power  exacts  these  bridge 
warnings.  They  should  be  so  low  as  to  ab- 
solutely touch  the  bead  or  body  of  any  train 
hand  In  ample  time  to  notify  him  of  his 
near  approac])  to  the  bridge,  and  enable 
him  to  take  the  necessary  precautionary 
means  to  avoid  the  possibility  of  Injury. 

In  other  words.  It  Is  Intended  as  notice 
that  there  Is  danger  ahead,  If  any  one  stand- 
ing on  the  top  of  the  train  does  not  lower 
his  head  and  body. 

This  law  is  Imperative  In  terms  and  should 
be  complied  with.  For  that  reason  It  pre- 
sents the  serious  Issue  of  the  case. 

It  does  not  occur  to  us  that  there  was 
no  necessity  of  a  bridge  warning.  The 
mere  fact  that  defendant  placed  a  telltale 
as  It  did  gives  rise  to  the  inference  that 
generally  the  bridge  could  not  be  passed 
without  danger  of  coming  In  contact  with 
its  lower  beam;  that  stooping  was,  In  most 
instances,  absolutely  necessary. 

A  warning  having  been  erected,  it  should 
haTe  been  possible,  without  great  difficulty, 
to  prove  that  it  was  ample.  It  is  known 
that  cars  are  of  different  height  Cars  of 
different  height  we  believe.  If  anything, 
tend  to  increase  the  danger.  They  range 
in  height  from  12  to  18  feet  The  height 
of  the  deceased  was  5  feet  and  8  Inches. 

A  witness  for  defendant  testified,  as  re- 
lates to  measurement: 

"A.  17  feet  9%  inches  to  the  tellule,  and  17 
feet  10  Inches  to  the  guard  of  the  bridge." 

The  measurement  of  six  of  the  box  cars 
of  the  train,  those  box  cars  nearest  the 
caboose,  in  the  rear,  shows  that  th^  were 
over  12  feet  In  height  except  one,  which 
was  Just  12  feet  and  a  man  standing  on 
either  of  five  of  these  cars  could  have  been 
touched  by  the  telltale  cords;  not  however, 
a  man  standing  on  the  sixth  car,  measuring 
12  feet  in  height  There  were  a  number 
of  other  cars  not  measured.  Why  not  meas- 
ured Is  not  stated  in  the  testimony.  The 
witness  by  whom  the  measurement  was 
made  said  that  the  average  height  was  12 
feet 

This  Is  the  testimony  of  defendant  That 
of  plaintiffs  shows  a  different  result  and 
that  a  larger  number  of  cars  than  shown 
by  plaintiffs  would  pass  under  the  strings 
of  the  telltale  with  a  man  standing  in 
height  S  feet  8  Inches. 

Boarding  the  train  before  it  was  under 
full  headway,  at  any  car  to  which  the  flag- 
man comes,  seems  to  be  a  habit  with  the 
employes  on  freight  trains.  It  would  be 
safer,  perhaps,  to  be  more  deliberate,  and 
not  to  climb  up  on  the  side  of  the  car  to 
the  roof.  We  are  not  directly  dealing  with 
that  question.  Walking  on  the  roof  is  per- 
not   the   safest   thing   to  do.     It   is 
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generally  done,  and  Is  sanctioned  by  the 
requirement  of  the  serrice.  To  protect  these 
employes  to  the  extent  possible,  telltales 
have  been  devised.  If  they  are  Insufficient 
to  afford  protection,  a  responsibility  may 
arise,'  for  which  the  defendant  is  liable,  nn- 
less  there  was  contributory  negligence  on 
the  part  of  the  workman  injured  or  de- 
stroyed. 

Naturally,  from  the  viewpoint  of  the 
plaintiff.  It  appears  to  the  former  that  the 
deceased  was  near  the  front  of  the  train 
when  he  was  killed ;  on  the  other  hand, 
plaintiff's  learned  counsel  argue  that  he 
was  about  the  eighth  or  ninth  car  from  the 
rear  of  the  train.  There  is  testimony  sus- 
taining each  theory.  If  he  was  near  the 
front,  and  It  be  true,  as  testified  by  one  of 
defendant's  witnesses,  that  the  average 
height  of  the  cars  Is  12  feet,  then  it  is 
reasonably  probable  that  the  deceased  was 
not  touched  by  the  banging  ropes  of  the 
telltale. 

If  he  was  walking  near  the  rear  end, 
the  chances  were  about  equal  to  one  that 
he  was  touched  by  the  cords  to  five  that  he 
was  not.  We  are  not  inclined  to  the  view 
that  be  was  near  the  caboose  in  the  rear. 

At  the  moment  that  the  signal  was  given 
to  move  on,  the  deceased  and  the  condnctM', 
In  easy  talking  distance  of  each  other,  were 
near  tibe  switch  In  front;  at  any  rate,  no 
great  distance  from  the  front  The  conductor 
repaired  to  the  rear.  He  did  not  afterward 
notice  the  deceased,  who  stepped  In  the 
direction  of  the  train,  and  in  all  probability 
boarded  It,  on  coming  up.  This  would  not 
place  him  much  of  a  distance  from  the 
front,  as  we  do  not  understand  that  just 
then  the  cars  were  moving  at  a  rapid  rate 
of  speed,  and  in  all  probability  not  many 
cars  had  passed  him. 

The  accident,  as  it  occurred,  tends  to  give 
rise  to  the  thought  that  he  had  not  received 
warning. 


It  Is  not  at  all  probable  that,  had  be  been 
touched  by  the  cords,  he  would  hav*  omitted 
to  stoop  on  arriving  at  the  bridge.  All 
agree  that  he  was  a  bright,  intelligent,  good 
railroad  man,  thoroughly  familiar  with  the 
details  of  his  occupation.  It  is  not  to  be, 
for  an  instant,  presumed  that  be  would  have 
neglected  to  heed  the  warning. 

Having  considered  the  telltale,  we  pass 
to  the  bridge. 

The  deceased  babitoally  went  through 
this  bridge.  Does  it  follow  that  he  knew 
its  height  and  the  danger?  We  are  not 
aware  tliat  he  ever  passed  it  on  one  of  the 
cars,  the  top  of  which  would  have  brought 
him  in  contact  with  the  lower  roof  beams 
of  this  bridge. 

His  place  was  in  the  lookout  while  the 
train  was  running;  tils  duty  being  to  keep 
his  eyes  on  the  running  train.  It  did  not 
specially  devolve  upon  him  to  notice  the 
height  of  the  bridges.  He  had  the  right 
to  assume  that  they  were  above  the  danger 
line,  in  the  absence  of  observation  by  him- 
self or  notice  to  the  contrary.  The  notice 
was  not  given,  so  far  as  the  record  dis- 
closes, and  we  do  not  know  that  he  had 
ever  observed  the  height  of  the  bridge. 

A  persisting  thought  arises:  If  the  tell- 
tale warning  had  been  lower,  or  the  bridge 
higher,  the  deceased  might  not  have  lost 
his  life. 

We  are  constrained,  we  think.  In  our 
▼lew  of  the  evidence  and  the  law,  to  affirm 
the  Judgment,  except  as  relates  to  the 
amount,  which,  in  view  of  amounts  hereto- 
fore allowed,  should  be  limited  to  $5,000. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  is  amended  by 
reducing  the  amount  from  $1S,000  to  $5,000, 
with  legal  Interest  on  this  amount;  aa  bere> 
tofore  fixed  in  the  district  court 

Plaintiff  to  pay  costs  of  appeal. 

provost;,  J.,  dissents. 
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No.  15,721. 

MABTBL  et  al.  t.  JBNNINGS-HBYWOOD 

OIL  SYNDICATE. 

In  re  MARTBL  et  al. 

(Sapreme  Court  of  Louisiana.    June  80,  1906.) 

SxqtTESTBATion  —  Pboceedinob  ajtteb  Judo- 

ITEKT. 

Relators  bronght  suit  to  recover  one-fifth  of 
a  tnu^  of  land,  together  with  one-fifth  of  the 
oil  produced  by  cerfaEiin  wells  thereon.  They 
accompanied  their  suit  by  a  sequestration  of 
the  entire  output  of  oil.  Therenpon  the  parties 
agreed  that  the  net  proceeds  of  one-fifth  of  the 
oil  should  be  deposited  in  bank  subject  to  the 
event  of  the  suit,  and  the  remainder  be  released 
from  the  sequestration.  The  court  decided  in 
favor  of  relators,  but  decided  that  the  seques- 
tered oil  should  not  be  delivered  to  relators 
until  they  had  reimbursed  the  expense  of  pro- 
ducing same.  The  Judgment  having  become 
final,  the  relators  filed  a  i>etition  in  the  same 
suit,  asking  that  the  total  output  of  oil  be  se- 
questered. Held,  the  suit  having  been  closed 
by  final  Judgment,  no  further  proceedings  could 
be  had  in  it,  except  such  as  might  be  required 
for  the  execution  of  the  Judgment;  that  the 
remedy  of  relators,  if  they  and  their  co-d\vners 
conld  not  agree  as  to  the  disposition  of  the 
property,  was  a  suit  in  partition,  accompanied. 
If  need  were,  by  a  sequestration  pendente  lite. 
(Syllabus  by  the  Court) 

Application  by  J.  Sully  Martel  and  others 
for  writs  of  certiorari  and  mandamus  against 
the  JennlngB-Heywood  Oil  Syndicate.  Writs 
refused. 

See  38  South.  263,  612. 

D.  Caflery  &  Son  and  J.  Sully  Martel,  for 
relator.    Respondent  Judge,  pro  8& 

PBOVOSTI,  J.  The  relators,  J.  Sully 
Martel  and  others,  brought  stilt  claiming  to 
be  the  owners  of  and  to  be  entitled  to  the 
possession  of,  one-flfth,  undivided,  of  a  cer- 
tain tract  of  land,  and  of  all  the  oil  the  land 
had  theretofore  produced  or  would  thereafter 
produce  from  certain  wells  driven  on  it  by 
defendant,  and  they  prayed  that  a  certain 
lease  which  defendant  pretended  to  bold  to 
the  said  land  be  annulled  in  so  far  as  said 
one-flfth  was  concerned,  and  that  they  be  rec- 
ognised as  owners  of  and  be  placed  in  posses- 
sion of  said  one-flfth  of  said  lands  and  oil. 
They  prayed,  further,  that  one-fifth  of  the  oil 
theretofore  produced  by  said  land,  or  that 
might  thereafter  be  produced  by  It,  be  Judi- 
cially sequestered. 

The  court  granted  an  order  of  sequestration 
accordingly,  and  thereupon  the  parties  en- 
tereH  Into  the  following  agreement: 

"J.   Sully  Martel  et  al.  v.  Jennings-Heywood 

Oil   Syndicate  et  al.    No.  1,752,  18th  Diet. 

Court,  Acadia  Parish,  La. 

"In   the  above  numbered  and  entitled  cause 

a  writ  of  Judicial  sequestration  issued,  where- 

under  the  product  of  certain  oil  wdls  has  been 

seized,  and  an  application  having  been  made 

by  the  defendant  to  dissolve  said  sequestration 

on  bond,  it  is  now  agreed,  to  obviate  bonding 

and  furliier  complicanons  under  the  writ,  that 

one-fifth  of  the  net  proceeds  of  the  product  of 

the  said  oil  wells  shall  be  deposited  in  the  Bank 

of  Acadia,  at  Crowley,  to  await  the  final  de- 

89  SO.— 28^ 


termination  of  this  cause ;  and  said  net  amount 
sball  be  arrived  at  by  deducting  one-fifth  of  the 
actual  and  necessary  operating  expenses  from 
one-fifth  of  the  gross  proceeds  of  the  Qroduce 
of  said  wells. 

"It  is  further  agreed  that  all  i>arties  hereto 
may,  at  their  own  expenses,  appoint  represent- 
atives to  keep  check  and  account  of  the  oil  pro- 
duced as  aforesaid,  and  such  representatives 
shall  have  every  facility  extended  them  of  ex- 
amining into  the  output  of  the  well  and  the 
sale  of  oil  therefrom,  and  they  shall  have  ac- 
cess to  all  books,  checks,  papers,  and  memoran- 
da bearing  upon  and  affecting  said  production 
and  sales. 

"It  is  further  agreed  that  all  parties  hereto 
shall  have  the.  right  of  providing  private  locks 
and  keys  for  all  gate  valves  on  all  pipe  lines, 
tanks,  etc.,  and  tnat  when  any  oil  Is  to  be 
gauged  the  producer  shall  give  notice  to  the 
opposite  parties  herein  represented,  who  shall 
have  tie  right  to  be  present  when  the. gauging 
is  done,  each  party  to  be  furnished  with  gauge 
tickets,  showing  correct  and  accurate  gauges, 
same  to  be  duly  signed  by  the  representatives 
of  the  ];>arties  hereto- 

These  provisions  regarding  gauging,  inspec- 
tion, etc.,  are  to  apply  to  plaintiffs  and  the 
several  defendants  solely,  and  are  not  intended 
to   include  the  defendant  inter  sese. 

"It  is  further  agreed  that  the  failure  of  one 
of  tiie  parties  defendant  to  comply  with  his 
agreement  shall  not  operate  as  a  forfeiture  to 
the  others. 

"Done  and  signed  in  duplicate,  with  reserva- 
tion of  all  legal  rights,  at  Crowley,  La.,  this 
28th  day  of  July,  1903." 

The  trial  court  decided  the  case  against 
relators  and  dissolved  the  sequestration.  On 
appeal,  this  court  decided  In  favor  of  relators 
and  reinstated  the  sequestration.  But  the 
court  ordered  that  the  sequestered  oil  be  not 
delivered  to  relators  until  they  had  reim- 
bursed to  defendant  the  expenses  of  produ- 
cing It.    88  South.  612. 

From  the  moment  this  Judgment  became 
final  the  situation  was  that  the  relators 
were  the  Judicially  recognized  owners  of  the 
land  in  question,  and  of  the  oil  It  was  pro- 
ducing, in  Indlvislon  wltb  the  defendant,  and 
entitled  to  hold  possession  of  It  Jointly  with 
defendant;  and  the  situation  was  that.  If 
the  co-owners  could  not  agree  for  the  man- 
agement of  the  property,  they  had  but  one 
thing  to  do,  and  that  was  to  proceed  to  a 
partition,  and.  If  need  be,  have  the  property 
administered  by  the  court  pending  the  parti- 
tion proceedings. 

Instead  of  bringing  a  suit  for  partition, 
the  relators  applied  for  a  writ  of  possession, 
asking  the  court  to  place  them  in  possession 
of  the  land  and  of  the  oil  theretofore  seques- 
tered. The  trial  court  refused,  and  there- 
upon relators  applied  to  this  court  for  a  man- 
damus. This  court  refused  the  mandamus, 
saying  that  an  owner  In  indlvislon  must 
possess  Jointly  with  his  co-owners,  and  can- 
not have  possession  of  any  specific  part  of 
the  property,  and  that  the  sequestered  oil 
could  not  be  delivered  to  relators  until  the 
expenses  of  producing  It  bad  been  paid,  such 
having  been  the  decree  of  this  court  How- 
ever, as  the  quantity  of  the  sequestered  oil 
appeared  to  be  greatly  in  excess  of  any 
amount  that  might  be  needed  for  securing  the 
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reimbursement  of  the  expenses  incurred  by 
defendants  In  producing  It,  this  court  added 
that,  inasmuch  as  the  sequestration  was  not 
one  of  right,  but  merely  of  discretion — h 
mere  Judicial  sequestration — the  trial  court 
might,  if  it  so  desired,  reduce  the  amount 
thereof;  that  is  to  say,  release  part  of  the 
sequestered  oil. 

Thereupon  the  relators  applied  for  the 
sequestration  of  the  entire  oil  that  was  be- 
ing produced  on  the  land.  This  application 
they  made,  not  as  a  new  suit,  but  as  an  in- 
cident to  the  suit  that  Iiad  been  terminated 
by  final  Judgment  The  Judge  having  re- 
fused the  request,  relators  now,  in  the  pres- 
ent proceeding,  again  apply  to  this  court  for 
a  mandamus. 

They  argue  that,  inasmuch  as  it  is  not 
possible  to  sequester  one  undivided  fifth  of 
the  oil  the  whole  of  it  must  be  sequestered. 
The  answer  is,  in  the  first  place,  that  the 
reopening  of  the  terminated  and  closed  suit 
is  not  the  pro];)er  proceeding  for  the  relief  of 
the  relators ;  that  no  proceedings  can  be  had 
in  said  suit,  except  such  as  may  be  neces- 
sary for  the  execution  of  the  Judgment ;  tliat 
the  relators,  being  co-owners  of  the  property, 
are  co-owners  of  all  the  oil  it  is  producing, 
and  as  such  are  as  much  entitled  to  the 
actual  possession  of  the  oil  as  the  defendants 
are;  and  if  the  defendants  refuse  to  recog- 
nize snch  rights,  as  now  finally  recognized 
by  the  Judgment  of  this  court,  the  relators 
have  their  remedy.  The  remedy  of  the  re- 
lators is  a  suit  in  partition,  and,  if  need  be,  a 
sequestration  of  the  property  as  an  incident 
to  the  partition.  The  answer  is,  in  the  sec- 
ond place — as  the  learned  Judge  a  quo  very 
well  observed — that  if  this  oil  was  not 
originally  so  divisible  by  nature  that  one- 
fifth  of  it  could  be  seized.  Just  as  one-fifth  of 
a  sum  of  money  may  be  seized,  that  the  re- 
lators made  it  so  by  their  agreement,  tran- 
scribed above,  whereby  they  expressly  con- 
sented that  it  be  so  divided. 

The  situation,  then,  is  that  all  the  oil 
sequestered  up  to  the  termination  of  the  suit 
remains  tn  gremio  legls  to  answer  for  the 
expenses  of  producing  it,  unless  the  Judge, 
finding  the  quantity  too  great,  concludes  to 
direct  the  sheriff  to  deliver  part  of  it  to  the 
relators;  that  any  oil  that  has  been  seques- 
tered since  the  Judgment  of  this  court 
terminated  the  suit,  and  with  it  the  life  of 
the  writ  of  sequestration,  has  been  thus  se- 
questered under  a  defunct  suit,  and  must  be 
delivered  to  the  relators;  and,  finally,  that 
the  relators'  right  to  the  property  and  to  the 
oil  it  is  producing,  and  to  the  possession  of 
both,  is  of  the  same  dignity  as  that  of  the  de- 
fendant, and.  If  denied,  is  subject  to  be  en- 
forced by  appropriate  remedies,  but  that  this 
must  be  by  some  new  suit,  and  not  by  an 
attempted  prolongation  of  the  terminated 
suit 

Writs  refused. 


(115  La.) 

No.  15,840. 

STATE  V.  ZUMMO. 

Ex  parte  ZUMMO. 

(Suprame  Court  of  Loaisiana.    Oct  28,  1905.) 

1.  Habeas  0<mfub— REixrsAi.  or  Bail— Rb- 

VIEW. 

The  Supreme  Court  will  interfere  when  the 
criminal  court  has  refused  to  admit  a  defendant 
to  ball  only  in  case  it  be  evident  tiiat  a  preju- 
dicial error  has  beoi  committed. 

2.  Samis— Obounds  or  DimiBB. 

Grounds  of   defense   are  confined   to    the 
trial.    They  are  not  controlling  or  conclusive, 
one  way  or  the  other,  in  considering  questions 
which  may  arise  prior  to  trial. 
(SyUabus  by  the  Court) 

Application  of  Tito  Zummo  for  writ  of 
habeas  corpus.    Denied. 

Chandler  Clememt  Luzenberg,  for  appli- 
cant. 

BREAUX,  C  J.  The  defendant  asks  to  be 
released  on  bail.  He  is  charged  with  having 
taken' the  life  of  John  Scbaub  on  the  26th 
day  of  July,  1906. 

A  preliminary  examinatl«»>  was  held  before 
the  first  city  criminal  oourt  on  the  18tb  day 
of  October,  1905,  and  defendant  was  com- 
mitted to  the  criminal  district  court  witboat 
the  benefit  of  ball. 

He  applied  to  the  criminal  district  court 
for  his  release  on  bail.  The  court  refused  to 
grant  the  application. 

The  petition  for  the  writ  of  habeas  corpus 
is  grounded  upon  the  evidence  taken  before 
the  committing  magistrate,  and  the  conten- 
tion is  that  the  proof  of  the  crime  la  not 
evident  nor  the  presumption  great 

The  criminal  oourt  unquestionably  had 
Jurisdiction,  and  no  other  court  should  hasten 
to  interfere. 

The  refusal  to  admit  the  defendant  to 
ball  is  prima  facie  correct,  and  should  re- 
main at  least  until  it  appears  that  it  was 
manifestly  erroneous.  The  onus  I>  with  de- 
fendant 

The  case  is  following  the  usual  coarse, 
and  no  unusual  delay  is  urged. 

Those  authorized  to  weigh  this  evidence, 
and  upon  whom  the  responsibility  rests  to 
act  upon  the  accusation,  will  doubtless  act 
as  promptly  as  possible  and  Judiciously. 

We  have  considered  the  court's  refusal 
alone.  The  Judge  of  the  trial  court  is  in  a 
position  to  know  whether  an  Immediate  in- 
vestigation, or  one  within  reasonable  time, 
virill  be  had.  The  question  to  be  then  con- 
sidered la  separate  and  independent  of  the 
questions  which  arise  on  an  application  to 
bond.  The  defendant  will  have  ample  op- 
portunity to  preaoit  all  questions  of  law 
which  may  enter  into  the  nature  of  the 
crime  charged.  He  therefore  is  not  preju- 
diced in  that  respect  by  the  refusal  of  his 
application.  The  trend  of  the  decisions  be- 
ginning with  State  v.  McCoUey,  116  La.  — » 
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39  Soatb.  81,  has  been  not  to  Interfere  after 
the  district  court  has  acted,  unless  It  clearly 
appears  that  the  defendant  la  entitled  to 
baU. 

We  think  we  should  adhere  to  these  de- 
dslona,  and  fOr  that  reason  the  refusal  of 
the  Judge  of  the  criminal  district  court  Is 
maintained,  and  the  defendant's  petition  Is 
dlsmlsned. 


(116  La.) 

Na  16,693. 

STATE  ▼.  FAIRBANKS. 

(Supreme  Coart  of  Louisiana,  June  19,  1906. 
On  Rehearing,  Not.  6,  1905.) 

On  Motion  to  Dismiss. 

1.  C^BiKiKAL  Law — Affbal— Time  or  Takiho. 

Appeal  was  thnely  taken  within  "contin- 
uous" session  of  the  court. 

On  the  Merits. 

2.  Houioma — AB8Axn.T  bt  "SHOotniro  At." 

The  defendant  was  prosecuted  under  sec- 
tion 792  of  the  Revised  Statutes,  which  de- 
nounced "shootinir  at." 

The  court  heretofore  decided  that  "shooting 
at"  is  a  complete  crime  in  itself.  State  t. 
Brady,  2  South.  656,  39  La.  Ann.  688.  That 
decision  is  aftrmed. 

3.  STATDTES — GOWBTBUOTION — ^POWEB    OF    LEO- 
IBIATUBE. 

The  court  looks  into  the  proiM'iety  of  a 
penal  statute  to  ascertain  whether  it  falls  with- 
in the  i)ower  of  the  Legislature.  Amending 
Act  No.  69,  p.  98,  of  1^,  falls  withhi  that 
power  and  is  not  void. 
(Syllabus  by  the  Court.) 

Appeal  from  Eighth  Judicial  District 
Court,  Parish  of  Catahoula;  David  Newton 
Thompson,  Judge. 

C.  W.  Fairbanks  was  convicted  of  crime, 
and  appeals.    Affirmed. 

See  88  South.  889. 

Dagg  &  Dale,  for  appellant.  Walter 
Guion,  Atty.  Oen.,  and  Riley  Joseph  Wilson, 
Dist.  Atty.  (Lewis  Ouion,  of  counsel),  for 
the  SUte. 

On  Motion  to  Dismiss. 

FEB  (3TTRIAM.  The  Attorney  Genera], 
setting  forth  correctly  that  the  appeal  was 
taken  on  the  8d  day  of  May,  1905,  whilst  the 
court  was  not  in  session,  and  that  the  court 
had  adjourned  sine  die  on  the  29th  of  the 
month  preceding,  moves  to  dismiss  the  ap- 
peal. 

The  defendant  has  three  dayi  within 
wtdcb  to  move  for  an  appeaL  He  was  not 
allowed  the  time  required.  He  properly 
applied  for  the  appeal  within  the  three  days. 
The  court,  under  the  Oonstltation,  Is  ordered 
to  bold  continuous  sessions.  The  order  of 
appeal  could  be  entered  during  its  session 
within  the  time  mentioned. 

It  is  for  the  purpose  of  the  appeal,  and  in 
order  to  lessen  the  time  within  which  he  may 
appeal,  taken  during  one  of  the  days  of  the 
continuous  sessioa 


The  writer  of  the  opinion  Infra  entertains 
different  views  as  relates  to  this  motion, 
and  thinks  that  the  motion  should  always 
be  made  before  adjourmnent 

Motion  to  dismiss  is  overruled. 

On  the  MerttL 

BRBAtJS:,  C.  J.  The  defendant  was  indict- 
ed for  willfully  and  feloniously  making  an 
assault  upon  T.  W.  Perrlns  by  willfully  and 
feloniously  shooting  at  him  (Perrlns).  The 
verdict  of  the  Jury  found  him  guilty  as  char- 
ged. He  was  sentenced  by  the  trial  Judge  to 
be  confined  at  hard  labor  In  the  state  peniten- 
tiary for  a  period  of  seven  years. 

The  defendant  has  raised  several  ques- 
tions in  hla  defense  before  this  court 

In  the  district  court  he  urged  in  his  mo- 
tion for  a  new  trial  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence;  and  an- 
other, an  issue  of  fact  was  also  raised  in 
the  district  court  The  motion  was  over- 
ruled. It  was  not  followed  by  a  bill  of  ex- 
ception. The  record  does  not  contain  a  bill 
of  exception.  It  does  not  appear  that  a 
motion  to  quash  had  been  made,  nor  that  a 
motion  in  arrest  of  Judgment  was  made.  In 
other  words,  no  error  was  objected  to  below. 
There  is  an  assignment  of  errors  filed  on  ap- 
peal. 

Ordinarily  an  assignment  may  be  filed  to 
direct  attention  to  some  gross  error  com- 
mitted has  beea  held.  State  v.  Sheard  and 
Smith,  86  La.  Ann.  643. 

We  none  the  less  take  up  each  point  raised 
In  the  assignment  of  errors  for  consideration 
and  decision. 

The  first  is  that  the  Indictment  does  not 
charge  the  defendant  with  any  crime,  unless 
It  be  the  crime  of  assault  with  a  dangerous 
weapon,  denounced  by  section  798  of  the 
Revised  Statutes,  which  defendant  avers  is 
only  a  misdemeanor.  The  defendant  en- 
counters difficulty  in  attempting  to  sustain 
this  position,  from  the  fact  that  he  was  not 
indicted  under  that  section,  but  under  section 
792.  It  appears,  further,  that  the  words  of 
the  indictment  charging  the  crime  are  the 
words  of  the  section.  The  crime  charged  is 
felony,  and  not  a  misdemeanor,  as  urged  by 
defendant  and  the  sentence  of  defendant  for 
felony  was  a  legal  sentence  in  our  view. 

The  next  ground  of  defendant's  conten- 
tion Is  that,  if  "assault  by  willfully  shooting 
at"  is  one  of  the  offenses  denounced  in  Act 
No.  69,  p.  93,  of  Acts  1896.  then  the  penalty,  ex- 
ceeding the  penalty  permitted  by  Act  No.  44, 
p.  87,  of  Acts  1800,  is  void. 

In  the  latter  the  penalty  Is  imprisonment 
"with  or  without  hard  labor"  for  not  over 
three  years;  in  the  former,  at  "hard  labor  not 
over  twenty  years."  With  reference  to  the 
former,  it  certainly  seems  to  be  pretty  well 
settled  that  four  crimes  are  denounced;  the 
first  being  assault  by  "willfully  shooting  at" 

The  view  that  it  in  itself  constituted  a 
crime  was  clearly  expressed  in  State  v.  Brady, 
89  La.  Ann.  688,  2  South.  656,  and  that  each 
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of  the  other  crimes  denounced  In  the  statute 
after  the  disjunctive  "or"  Is  a  distinct  offense. 
This  has  been  the  accepted  interpretation. 

The  statutes  contain  no  expression  wtiich 
woold  warrant  this  court  in  holding  that  the 
penalty  is  void  in  so  far  as  it  exceeds  the 
penalty  laid  down  in  Act  44  of  1890. 

The  crime  denounced  by  section  792,  Rev. 
St,  under  Act  No.  59,  p.  93,  of  1896,  remains 
as  previously  denounced,  with  the  addition 
that  it  is  classed  as  a  felony  punishable  as 
before  mentioned. 

That  act  was  declared  legal  in  State  t. 
Bazlle,  60  La.  Ann.  21,  23  South.  8;  and  in 
State  y.  Toung,  104  La.  203,  28  South.  984,  the 
court  said: 

"It  has  been  held  that  «n  assault  by  will- 
fully shoodng  at  and  an  assault  with  intent 
to  commit  murder,  aa  denounced  in  that  sec- 
tion of  the  Revised  Statutes,  were  two  distinct 
and  separate  offenses." 

We  think  we  should  adhere  to  the  view 
before  expressed  that  the  statute  as  original- 
ly enacted  and  as  since  amended  denounces 
four  distinct,  separate,  and  complete  offenses. 

True,  It  as  been  held,  in  construing  certain 
statutes,  that  the  word  "or"  may  be  read 
"and."  We  are  of  the  opinion  that  tliat  may 
sometimes  readily  be  done  when  a  question 
comes  up  as  an  original  question. 

Here  the  expression  has  been  interpreted, 
and  the  court  held  thai  it  was  t«  be  taken  as 
wrltt^i,  without  any  change,  and  that  each 
phrase  denounced  a  crime.  Brady  Case, 
cited  supra. 

Our  attention  is  invited  by  the  learned 
counsel  to  the  marginal  notes,  among  others 
to  the  marginal  note  of  section  792,  as  fol- 
lows: "Assault  with  intent  to  commit  mur- 
der, rape,  or  robbery."  If  we  were  to  take 
this  note  as  denoting  the  meaning  of  the  sec- 
tion, it  would  leave  no  margin  to  hold,  as 
was  decided  in  the  first  cited  case,  for  it 
directly  connects  of  the  following  crimes,  mur- 
der, rape,  or  robbery  as  an  essential  of  the 
crime,  and  that  one  of  these  crimes  should 
form  part  of  the  crime  to  be  charged  in  an 
indictment. 

This  note  has  not  heretofore  been  taken  as 
anthority;  In  fact,  very  little  reliance  has 
heretofore  been  placed  upon  marginal  notes, 
although,  as  stated  by  learned  counsel,  they 
were  copied  in  the  Revised  Statutes  of  1870 
as  headings.  It  remains  that  they  were  con- 
sidered only  as  headings  leading  to  the  sec- 
tions, and  not  as  forming  part  of  the  section. 
Under  repeated  decisions,  we  take  the  sec- 
tion as  it  reads,  and  not  the  margin. 

'We  have  considered  the  Interesting  deci- 
sions upon  the  subject  and  references  to 
marginal  notes  cited  and  quoted  by  learned 
counsel  in  his  brief.  Although  Interesting, 
the  argument  has  not  convinced  us  that  we 
should  change  a  prior  ruling  of  this  court, 
followed  by  several  decisions  having  some 
bearing  favorable  to  that  ruling.  Besides, 
we  are  confident  that  these  headings  were 
never  Intended  to  do  more  than  fadlltate 


reference  to  the  text  of  which  fb^  form  part 
only  as  headings. 

True,  "when  the  literal  expressions  of  the 
law  lead  to  absurd,  unjust,  or  inconvenient 
consequences,  such  a  construction  should  be 
given  to  avoid  these  consequences."  Poane 
V.  Farrow,  9  Mart  (O.  S.)  264. 

The  intent  of  the  lawmaking  power  was  to 
class  the  crime  denounced  as  a  felony.  It 
does  not  in  our  view,  lead  to  the  conse- 
quences urged. 

The  decision  in  Knowlton  v.  Moore,  178 
n.  S.  66,  20  Sup.  Ct  747,  44  L.  Ed.  909,  relating 
to  marginal  notes,  and  the  quotations  in  Am. 
&  Eng.  Ency.  of  Law,  vol.  26,  p.  630,  fbid 
application  where  ambiguity  exists,  and  a 
literal  interpretation  will  work  out  wrong 
and  injustice.  This  court  heretofore  did  not 
find  that  the  proper  Interpretation  lead  to 
wrong  and  injustice. 

The  absurdity  charged  by  defendant  la  not 
as  manifest  after  a  moment's  thought  as  it 
may  be  at  first  blush.  The  question  of  "in- 
tent" mupt  be  considered.  In  that  view  the 
crime  of  "shooting  at"  is  not  necessarily  the 
lesser  crime.  The  crime  of  "shooting"  la 
limited  to  the  "intention  to  kill"  Act  No. 
44  of  189a 

Provocation,  fear  of  great  bodily  harm, 
or  some  other  cause  takes  it  out  of  the  cate- 
gory, of  shooting  with  the  intention  to  mnr- 
der;  while  "shooting  at"  is  not  limited  or . 
qualified.  It  is  the  deliberate  shooting  at  a 
person  witliln  shooting  distance. 

A  deliberate  act  with  evil  Intent 

"WUlful,"  "designed,"  indicating  a  bad  par- 
pose,  with  "evil  Intent"  (Am.  &  Eng.)  (2y& 
vol.  12,  p.  IBl. 

The  unlawful,  criminal  act  of  "shooting  at" 
may  be  classed  as  a  felony  by  the  lawmaking 
power.  It  is  not  a  mere  "Intent"  It  la  an 
act  which  suggests  a  deliberate  purpose  to 
take  human  life.  The  lawmaking  authority 
has  the  inherent  power  to  prohibit  any  act  a> 
a  crime.  The  court  cannot  look  further  into 
the  propriety  of  penal  statutes  than  to  as- 
certain whether  it  falls  within  the  power  of 
the  Legislature.    Cjc  vol.  12,  p.  136. 

The  Judgment  is  affirmed. 

On  Application  for  a  Rehearing 

BREAUX,  a  J.  The  degree  of  malice  and 
the  nature  of  the  Intent  do  not  enter  into  the 
issues  of  the  case. 

The  language  of  the  statute  under  which 
the  defendant  was  indicted  was  interpreted 
years  ago  in  the  decision  cited  in  the  opinion. 

The  lawmaking  power,  after  this  interpre- 
tation, chose  to  insert  this  language  literally 
in  a  statute  of  a  date  subsequent  to  the  deci- 
sion. 

It  is  not  violative  of  any  provision  of  the 
Ckmstltution. 

Of  course.  In  every  case  of  the  nature  of 
the  one  here  there  must  be  criminal  intent 
shown. 

The  earnestness  of  learned  counsel  and 
their  elaborate  brief  have  lu&nenced  us  to 
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re-examine  the  case  with  care  and  atten- 
tion. 

We  l^t  it  satlBfled  that  the  yerdlct  conld 
not  be  annnlled  on  the  gronnda  nrged. 

Application   for  rehearing   refused. 


(116  La.) 

*    No.   16,656. 

PARKER  T.  CROWELL  ft  SPENCER 

LUMBER  CO.,   Limited. 

(Sapreme  Court  of  LoaUiana.    Jane  19,  1906.) 

1.  KlASTEB    ARD    SEBVANT— INJTTBY    TO    SSBV- 
ART— NEOLIOENCG   OF  MaBTKB. 

It  is  actionable  negligence  for  a  master  not 
to  warn  an  inexperienced  servant  of  the  dan- 
gers of  the  employment  and  instruct  him  how  to 
avoid  them. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  84, 
C»it  Dig.  Master  and  Servant,  i  814.] 

2.  Death— Dauaoxs— Mental  Sutfebiho. 

Damages  may  be  allowed  for  the  mental 
salferings  of  a  parent  from  the  death  of  a  child. 
[Ed.  Note. — For  cases  in  {Mint,  see  toL  15, 
Cent.  Dig.  Death,  i  118.] 

(Syllabns  by  the  Coart) 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides ;  Wilbur  Fiak  Bla(±- 
man.  Judge. 

Action  by  William  T.  Parker  against  the 
Crowell  &  Spencer  Lnmber  Company,  Limit- 
ed Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Rehearing  denied  Noyember  0,  1905. 

Andrews  ft  Hakenyos  and  White,  Tliom- 
ton  ft  Holloman,  for  appellant.  Hunter  ft 
Hunter,  for  appellee. 

PROYOSTX,  J.  The  defendant  Is  a  saw- 
mill company,  operating  a  railroad  for  haul- 
ing logs,  ^be  plaintiff's  son,  a  youth  lack- 
ing fire  days  of  his  seventeenth  year,  was 
killed  by  b^g  run  over  by  one  of  the  cars  of 
the  defendant.  He  was  fireman  on  one  of 
the  locomotives  of  the  defendant,  and  part 
of  bis  duty  was  to  act  as  switchman ;  and  It 
was  while  acting  in  the  latter  capacity  that 
be  met  his  death.  A  car  heavily  loaded  with 
steel  rails  liad  to  be  transferred  from  the 
main  line  to  a  switch  track.  A  locomotire 
stood  at  each  end  of  this  car,  wittiin  ten  feet. 
One  was  the  main-track  engine.  It  could 
have  coupled  to  the  car  and  pushed  it  on 
the  switch  track  without  the  slightest  risk 
to  any  one,  and  in  two  or  three  minutes' 
time.  It  stood  there  on  the  track  doing  noth- 
ing. The  other  was  the  switch-track  locomo- 
tive. Unlike  the  first,  it  could  not  hare 
switt^ed  the  car  by  pushing  it,  but  would 
have  bad  to  pull  i^  or,  in  other  words,  to 
precede  it  on  the  switch  track,  and  thus  find 
its  return  to  the  main  track  intercepted  by 
the  car.  This  was  undesirable,  as  it  was 
needed  on  the  main  track.  But  the  work  of 
switching  this  car  was  more  specially  its 
own  than  that  of  the  other  locomotive. 
Nevertheless,  in  view  of  the  situation,  it 
sent  word  to  the  other,  or  so-called  main- 


track,  locomotive  to  switch  the  car.  Thla 
most  reasonable  request  was  refused.  Then 
the  engineer  determined  to  switch  the  car  by 
the  chain-switch  method.  This  consists  in 
connecting  the  car  and  the  locomotive  by  a 
diain  20  to  80  feet  long,  and  ttirowlng  the 
switch  after  the  locomotive  has  passed,  but 
in  time  for  the  car.  The  young  man  was 
directed  by  the  engineer  to  attach  this  chain, 
and  he  did.  The  chain  broke  at  the  first 
trial,  and  the  young  man  was  directed  to  tie 
the  break  for  another  trial.  This  was  done, 
and  with  better  success.  The  locomotive 
backed  on  past  the  switch  and  stopped,  after 
having  moved  about  80  or  00  feet  from  the 
point  of  departure.  The  car  took  the  switch. 
The  switch  track  being  but  Yerj  slightly 
divergent,  the  moment  the  locomotive  be- 
came stationary  the  car  began  to  approach 
it,  and,  as  a  consequence,  the  chain  began 
to  slacken.  When  the  bead  of  the  car  passed 
the  head  of  the  locomotive  the  chain  tighten- 
ed again,  and  continued  to  tighten  with  In- 
creasing strain  as  the  car  went  on.  Plain- 
tifTs  son  was  between  the  chain  and  the  car, 
near  the  head  of  the  car.  When  the  car  got 
about  abreast  of  the  locomotive  the  chain 
snapped  midway.  The  witnesses  are  unable 
to  say  whether  it  was  the  sudden  taking  up 
of  the  slack  or  the  rebound  of  the  ends  of  the 
broken  chain  that  struck  the  young  man ;  but 
one  or  the  other  did,  and  threw  him  under 
the  front  truck  of  the  car.  The  engineer  had 
seen  his  danger  and  had  cried  to  him  to  get 
out  of  the  way,  but  apparently  he  had  not 
heard,  owing,  probably,  to  the  noise  of  the 
car  and  of  the  escaping  steam.  He  was  run 
over,  and  so  severely  injured  that  he  expired 
almost  insUntly.  He  bad  been  occupying 
the  same  position  of  fireman  and  switchman 
for  one  month,  and  during  that  time  had 
worked  off  and  on — ^not  r^ularly.  He  had 
taken  the  employment  without  the  knowl- 
edge of  his  father.  The  latter  point,  how- 
ever, is  immaterial,  in  view  of  the  fact  that 
the  father  was  absent,  and  that  the  sister 
and  brother-in-law  of  the  youth,  who  stood 
towards  him  in  loco  parentis,  must  have 
known  of  bis  being  engaged  in  the  work,  and 
do  not  seem  to  have  objected. 

The  grounds  on  which  the  damages  are 
claimed  are  set  forth  as  follows : 

"That  the  employment  of  this  boy  by  said 
company  in  such  capacity,  and  the  handling  of 
thla  eagine  by  the  train  foreman  as  above  de- 
scribed, which  caused  the  death  of  petitioner's 
son,  furnishes  an  instance  of  gross,  criminal, 
and  willful  negligence  and  disregard  for  human 
life  which  Justiiies  a  judgment  against  said 
defendant  company  in  a  large  amount  as  dam- 
ages.   •    •    • 

"He  shows  that  he  was  greatly  attached  to 
his  son,  and  that  the  anguish  and  mental 
suffering  caused  him  by  the  loss  of  his  l)oy 
cannot  be  compensated  by  the  amount  sued 
for  or  any  other  amount  in  money ;  but  he 
shows  that  said  defendant  company  should 
suffer  to  the  amount  claimed  for  their  reckless 
disregard  of  tinman  life  and  for  their  criminal 
negligence,  which  resulted  in  the  death  of  his 
boy." 
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Defendant  contends  that  Inasmuch  as 
punitory  damages  cannot  be  awarded  In  a 
case  of  this  kind,  where  no  malice,  or  reck- 
lessness equivalent  to  malice,  Is  charged,  and 
Inasmuch  as  plalntlil  ayers  that  bis  anguish 
and  mental  sufTerlng  at  the  loss  of  his  son 
cannot  be  compensated  In  money,  and  Inas- 
much as  these  are  the  sole  grounds  upon 
which  plaintiff  claims  damages,  the  petition 
shows  no  cause  of  action.  We  do  not  con- 
cur In  that  view.  The  petition,  taken  as  a 
whole,  alleges  that  while  no  amount  of 
money  can  compensate  plaintiff  for  the  loss 
of  his  son,  yet  that  he  has  suffered  greatly, 
and  that  for  these  sufferings,  and  also  by 
way  of  punishment,  the  defendant  should  be 
made  to  pay  him  $10,000. 

When  a  chain  switch  is  made,  the  oppor- 
tunity of  the  slackening  of  the  chain  must 
be  taken  advantage  of  for  detaching  the  chain ; 
otherwise,  there  is  the  possibility  of  the 
momentum  of  the  car  being  too  great  to  be 
checked  by  the  back  pull  of  the  chain,  or  by 
the  putting  of  chocks  under  the  wheels,  and 
then,  owing  to  the  divergence  of  the  tracks, 
one  of  two  things  must  happen — either  the 
chain  must  break,  or  the  car  or  the  locomo- 
tive must  be  pulled  off  the  track.  If  the 
chain  breaks,  its  eoda  are  liable  to  strike 
any  one  wltjtin  reach,  as  happened  in  this 
case.  The  proper  way  to  detach  the  chain 
is  for  the  switchman  to  stand  on  the  foot- 
board of  the  locomotive  on  the  off  side. 
After  the  chain  is  thus  detached,  there  is 
danger  of  its  getting  under  the  wheels  of 
the  car  and  derailing  it  The  witnesses 
agree  In  saying  that  it  is  an  operation  re- 
quiring great  nicety  of  execution,  and  fraught 
with  danger  all  around.  So  well  recog- 
nized is  this  that  the  rules  of  railroads  pro- 
hibit it,  except  In  cases  of  necessity.  It 
seems  that,  unless  the  brakeman  Is  fore- 
warned, the  situation  is  such  that  he  is  more 
likely  than  not  to  put  himself  in  between  the 
chain  and  the  car,  as  t)lalntiff'B  son  did. 
An  old,  experienced  engineer  testifies: 

"A  man  that  don't  understand  what  he  is 
doing  will  invariably  get  between  the  chain  and 
the  car." 

The  proper  person  to  have  instructed  this 
young  man  would  have  been  the  engineer 
under  whose  orders  be  was  working.  But 
he  got  none  from  him,  except  the  general  ad- 
vice to  be  careful  and  keep  out  of  danger. 
The  only  Instruction  be  received  was  from 
the  woods  foreman  that  he  must  keep  out  of 
the  reach  of  the  chain  until  the  car  has 
stopped;  that  Is  to  say,  an  instruction  al- 
together misleading.  No  one  seems  to  have 
told  him  of  the  proper  way  to  detach  the 
chain.  We  think  he  should  have  been  warn- 
ed specifically  of  the  danger  which  he  was 
called  upon  to  encounter  and  which  proved 
fatal. 


"If  the  master  knows  that  the  employment  is 
dangerous,  or  ought  to  know  It,  and  also  knows 
that  the  servant  is  ignorant  and  inexperienced 
in  the  employment  and  has  no  knowledge  of  the 
dangers  Incident  thereto,  it  is  his  duty  to  warn 
the  servant  as  to  the  danger  and  instruct  him 
to  avoid  it  This  is  an  Imperative  duty,  and  if 
the  failure  to  perform  it  results  in  It^nry  the 
master  is  liable."  A.  &  B.  Ency.  of  L.  voL  20, 
p.  97;  Lettie  Thompson,  Tutrix,  for  the  use, 
etc.  V.  N.  O.  &  Oarrollton  R.  Co.,  108  La.  52, 
32  South.  177;  Prank  Daly  v.  .Christ  Kiel,  106 
La.  170,  80  South.  254 ;  Jos.  D.  James,  for  Use, 
etc.,  V.  Rapides  Lumber  Co.,  Ltd.,  60  La.  Ann. 
717,  23  South.  489,  44  L.  R.  A.  33;  WUliam 
Myhan  and  Wife  v.  1a.  Electric  Light  &  Pow- 
er Co.,  41  La.  Ann.  968,  6  South.  799,  7  L.  R.  A. 
172,  17  Ann.  St  Rep.  436;  Stewart  v.  T.  & 
P.  R.  Co.,  113  La.  525,  37  South.  129. 

From  the  fact  that  this  young  man  thus 
deliberately  or  blindly  put  himself  In  this 
death  trap— did  the  very  thing  he  ought  not 
to  have  done — defendant  argues  that  he  was 
guilty  of  contributory  negligence,  preclud- 
ing recovery;  but  that  fact  appears  to  us 
to  condemn  defendant  all  the  more  strongly, 
from  the  improbability  that  the  young  man 
would  have  done  such  a  thing  if  he  bad  been 
properly  warned.  He  was  a  sensible.  Intel- 
ligent young  man,  disposed  to  do  well,  who 
would  hardly  have  done  the  very  thing  be 
had  been  told  not  to  do. 

Plaintiff  asks  us  to  Increase  'the  amount 
of  15,000  allowed  by  the  Jury;  but  we  see 
no  reason  for  disturbing  the  verdict  The 
allowance  Is  strictly  for  the  sufferings  of 
plaintiff.  This  is  not  a  case  for  punitory 
damages.  The  negligence  was  not  of  that 
gross  character  amounting  to  malice  or  reck- 
lessness, Black  V.  Railroad  Co.,  10  La.  Ann. 
38,  63  Am.  Dec.  686;  Hamilton  v.  Railroad 
Co.,  42  La.  Ann.  824,  8  South.  586; 
McFee  v.  Railroad  Co.,  42  La.  Ann.  790,  7 
South.  720.  And  no  right  of  action  Is  set  up 
as  having  been  inherited  from  the  deceased. 

The  question  of  the  allowance  of  damages 
to  a  parent  for  his  mental  suffering  from 
the  death  of  a  child  was  very  fully  consider- 
ed by  this  court  In  the  case  of  Sundmaker  ▼. 
Yazoo  &  M.  y.  R.  Co.,  106  La.  Ill,  80  South. 
285,  on  application  for  rehearing,  tliough  the 
report  of  the  case  does  not  show  it;  and  an 
amount  of  $4,000  was  allowed.  The  child 
there  was  an  Infant,  and  had  t>een  Instantly 
killed.  The  closely  analogous  question  of  al- 
lowing damages  for  the  mental  suffering  of 
a  mother  who  had  been  deprived  of  the  con- 
solation of  attending  the  dying  bedside  of 
her  son  was  very  fully  considered  In  the 
case  of  Orabam  v.  Western  Union  Tel.  Co., 
109  La.  1069,  84  South.  91.  In  both  of  tbesn 
cases  the  conclusion  was  deliberately  reached 
that  such  an  element  of  damage  must  be 
considered  under  our  Cod& 

Judgment  affirmed. 

BREAUX,  J.,  concurs  in  the  decree^ 
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No.  15,548. 

In  re  LAMBERT. 

(SopraiM  Oonrt  of  Louisiana.    June  29,  1906.) 

IllBAlfS    PKBSOKS  —  CUSATOBB  —  RXICOTAI.  — 

Dkath  of  Imtekdict  PxNDino  Afpkai.. 
Where,  pending  an  appeal  from  a  judgment 
remoTing  the  cnrator  of  an  interdict,  the  in- 
terdict cUea,  the  rait  abates,  and  the  appeal  mast 
be  dismisaed. 

(SrllaboB  by  the  Court) 

Appeal  from  CUtII  District  Ooort,  Pariah  of 
Orleans;  FredL  D.  King,  Judge. 

In  the  matter  of  interdiction  of  Louise 
Helene  Lambert  From  a  Judgment  removing 
the  cnrator  of  an  Interdict  from  office,  be 
appeals.    Dismissed. 

Bee  88  South.  903. 

C!harlea  Joseph  Th6ard,  John  O.  Robin,  and 
Omer  VlllerC,  for  appellant.  John  Alonzo 
Woodvllle,  for  appellees  Taylor.  Hughes 
J.  De  La  Vergne,  for  appellees  Schmidt, 
Roquet,  Breaux,  Trahan,  and  Oarbonnler. 

MONROE,  J.  The  curator  of  the  Inter- 
dict appealed  from  a  Judgment  removing  him 
from  office,  condemning  him  to  pay  costs, 
and  appointing  a  provisional  curator.  Short- 
ly after  the  appeal  had  been  lodged  in  this 
court,  the  Interdict  died,  aiid  the  plaintiff 
(appellee)  moved  to  dismiss  the  appeal,  on 
the  ground  that  the  litigation  thereby  ter- 
minated. The  case  had  been,  or  was  there- 
after, set  down  for  argument  however,  and 
the  motion  to  dismiss  has  been  submitted 
with  the  merits.  Counsel  for  appellant  say 
In  their  brief  that  the  motion  should  be  de- 
nied (1)  because  the  Judgment  affects  the  good 
name  of  the  appellant  and  he  shonld  be 
afforded  an  opportunity  for  vindication;  (2) 
because  said  Judgment  condemns  the  appel- 
lant to  pay  costs,  and  should,  in  that  re8i)ect 
at  least,  be  reviewed;  (3)  because.  If  said 
Judgment  should  be  reversed,  the  appellant 
will  be  entitled  to  recover  his  attorney's  fees 
from  the  estate  of  the  Interdict  We  find  in 
the  record  an  affidavit  to  the  effect  that  the 
costs  and  attorney's  fees  thus  mentioned 
amount  to  more  than  $2,000,  but  we  are 
referred  to  no  law  or  precedent  upon  which 
to  predicate  an  exercise  of  the  Jurisdiction 
Invoked.  The  purpose  of  the  suit  in  which 
the  Judgment  appealed  from  was  rendered 
was  to  ascertain  whether  the  Interdict  was 
properly  provided  with  a  curator,  and.  If 
found  necessary,  to  make  provision  In  that 
respect,  and  the  suit,  whether  pending  in  the 
trial  court  or  on  appeal,  necessarily  abated 
with  the  death  of  the  Interdict  The  question 
of  the  effect  of  the  institution  of  the  suit  and 
of  the  Judgment  to  be  rendered  therein  upon 
the  personal  Interests  and  feelings  of  the  litl- 
ganta,  as  also  the  question  of  the  attorney's 
fees  for  which  the  litigants,  respectively, 
might  or  might  not  become  liable,  were  not 


issues  In  the  casa  They  Involved  possible 
consequences  to  result  from  the  determination 
of  the  Issues  that  were  in  the  case;  but  inas- 
mnch  as,  by  reason  of  the  abatement  of  the 
suit,  those  Issues  no  longer  exist,  and  no 
Judgment  can  be  rendered  thereon,  and  as 
the  question  of  costs  cannot  be  considered 
on  the  appeal  separately  from  the  Judgment 
to  which  the  oosta  are  Incident,  it  follows 
that  the  appeal  as  It  now  stands  presents 
nothing  for  the  oonrt  to  decide.  Whether, 
In  view  of  the  law  regulating  appeals  in 
cases  of  this  kind,  and  of  the  character  and 
effect  of  the  appeal  as  taken,  and  of  the  fact 
that  by  reason  of  the  abatement  of  the  suit 
the  appellant  losea  the  benefit  of  the  appeal, 
he  is  oitltled  to  relief  In  any  other  form  of 
proceeding  with  respect  to  the  Judgment 
which  condemns  him  to  pay  all  costs  of  the 
district  court,  is  a  question  which,  for  the 
reasons  stated,  cannot  be  determined  in  this 
proceeding.  Tutorship  of  Mellnda  Wilds,  6 
Rob.  31;  Begbie  v.  Begble,  128  Cal.  164,  60 
Pac.  667,  48  L.  R.  A.  141 ;  Breaux  Dig.  p.  170, 
No.  81. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  appeal  herein  be  dismissed  at 
the  cost  of  the  appellant  without  prejudice, 
however,  to  any  right  that  the  appellant  may 
have  to  contest  in  some  other  form  of  pro- 
ceeding his  liability  for  the  costs  for  which 
he  Is  condemned  by  the  Judgment  appealed 
from. 


(115  La.) 
No.  15,769. 
BARBIER  V.  NAOEL  et  aL 
In  re  PRESTON  et  aL 
(Supreme  Court  of  Loolsiana.    July  27. 1906.) 
Action  by  Henry  Barbler  against  Dr.  T. 
Nagel  and  others.  ,  Judgment  for  defendants. 
Application  by  I.  T.  and  W.  Preston  for  writ 
of  prohibition.    Denied. 
Rehearing  denied  Novanber  20, 1905. 

Dnfour  &  Dufour  and  Henrlques  &  Du- 
champ,  for  relators.  Respondent  Judge,  pro 
se.  Oregon  W.  Long  and  Thomas  M.  OIU,  for 
respondent  Barbler. 

LAND,  J.  Considering  that  prohibition  is 
not  a  writ  of  right,  and  that  relators  have  an 
adequate  remedy  by  appeal.  It  Is  ordered 
that  the  provisional  writs  herein  Issued  be 
recalled,  and  that  relators'  application  be 
denied.  State  ex  rel.  Reld  t.  Judge,  46  La. 
Ann  947,  18  South.  185 ;  State  ex  rel.  Weber 
V.  Skinner,  32  La.  Ann.  1092 ;  State'  ex  rel. 
Follet  V.  Rlghtor,  Id.  1182. 

MONROE  and  PROVOSTT,  JJ.,  dissent 
from  refusal  to  grant  rehearing. 
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ai5  La.) 
No.  15,702.    . 
STATE  ex  rel.  WILDER  et  al.  ▼.  BOARD 

OF  LIQUIDATION  OF  CITY   DEBT. 
(Supreme  Court  of  Louisiana.    June  5,  1905.) 

1.  Man  DAuua— School  Oebthioatis— Isstjb 
OF  Bonds. 

Where  the  Constitution  directed  the  pay- 
ment of  public  school  certificates  that  might 
thereafter  be  issued  by  the  city  council  out  of 
the  proceeds  of  the  sale  .of  constitutional  bonds 
of  a  certain  issue  previously  authorized  for  the 
liquidation  of  the  city  debt,  and  where  all  the 
bonds  thus  authorized  have  been  disposed  of  by 
the  board  of  liquidation,  held,  that  mandamus 
will  not  lie  to  compel  Uie  issuing  and  sale  of 
additional  bonds  to  pay  belated  certificates  is- 
sued by  the  city  council  after  the  exhaustion 
of  the  bond  issue. 

2.  MuMCiPAL  C<»poBATiows— Bonds— Pay- 
iiENT  OF  School  Cebtifioates.  . 

The  payment  of  such  certificates  out  of  the 
bond  issue  was  subject  to  the  prior  vested  rights 
of  creditors  of  the  city,  and  if  the  fund  has 
proved  insufficient  to  pay  both  the  remedy  of 
the  certificate  holders  is  legislative,  and  not 
judicial. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Application  by  the  state,  on  the  relation  of 
L.  B.  Wilder  and  others,  for  writ  of  man- 
damus to  the  board  of  liquidation  of  the 
city  debt  Judgment  for  relators,  and  de- 
fendants appeal.    Reversed. 

Rehearing  denied  November  20, 1905. 

Branch  Knox  Miller,  for  appellant  Board 
of  Liquidation.  Omer  Vlllere,  for  other  ap- 
pellants the  School  Board  of  the  Parish  of 
Orleans  and  the  Sewerage  and  Water  Board 
of  New  Orleans.  Arthur  McGulrk  and  Thom- 
as Horace  Thorpe,  for  appellees. 

LAND,  J.  The  subject-matter  of  this  liti- 
gation was  considered  and  passed  upon  by 
this  court  in  the  case  of  State  ex  rel.  Wilder 
et  al.  y.  Board  of  Liquidation,  51  La.  Ann. 
1849  et  seq.,  26  South  679,  which  was  a  man- 
damus suit  to  compel  the  defendants  to  sell 
a  sufDcient  number  of  constitutional  bonds 
of  the  city  of  New  Orleans  to  pay  certain 
certificates  issued  by  the  city  council  for  un- 
paid salaries  of  public  school  teachers 
and  portresses  for  the  years  1882,  1883,  and 
1884,  pursuant  to  articles  315,  316,  and  817 
of  the  Constitution  of  1898. 

The  present  suit  is  a  mandamus  proceed- 
ing to  compel  the  sale  of.  like  bonds  to  pay 
like  certificates  for  unpaid  salaries  of  school 
teachers  and  portresses  for  the  years  1885, 
1886,  and  1887. 

In  the  former  suit  the  mandamus  was  made 
peremptory,  and  subsequently  bonds  were  is- 
sued and  sold  to  pay  the  certificates  for  said 
years  1882,  1883,  and  1884. 

In  1903  the  certificates  now  sued  on  were 
Issued  by  the  city  council  of  the  city  of  New 
Orleans.  The  claims  which  they  represent 
were  duly  presented  to  the  council  in  the 
year  1898,  as  required  by  article  315  of  the 
Constitution  of  that  year,  but  were  rejected 


without  prejudice.  The  merit  and  valldlly 
of  these  claims  and  certificates  are  admitted, 
and  the  only  question  in  the  case  is  one  of 
law  as  to  the  mode  of  payment 

Article  316  of  the  Constitution  of  1898  pro- 
vided that  "all  such  certificates  shall  be  paid 
by  the  board  of  liquldaticm";  and  article  317 
of  the  same  Instrument  provided  as  follows: 

"The  funds  requisite  to  pay  said  claims 
shall  be  provided  by  said  board  of  liquidation, 
by  the  sale  of  a  sumcieot  number  of  the  consti- 
tutional bonds  of  the  city  of  New  Orleans  of 
the  issue  provided  for  by  Act  No.  110  of  the 
General  Assembly  for  the  year  1890,  and  by 
the  amendment  of  the  Constitution  of  the  state 
submitted  to  the  people  by  said  act  and  adopted 
at  the  general  election  in  1892." 

Article  818  authorized  the  Legislature  to 
amend  Act  No.  110,  p.  144,  of  1890,  "so  far 
only  as  to  provide  that  in  the  further  issue 
of  bonds  under  said  act  within  the  limit  of 
teu  million  dollars  provided  for  in  said  act 
the  city  of  New  Orleans,  through  the  board 
of  liquidation,  shall  have  authority  to  issue 
registered  bonds,"  etc. 

It  is  plain  on  the  face  of  the  articles  of  the 
Constitution  of  1898  that  the  school  certlfl- 
cates  referred  to  were  to  be  paid  by  the  sale 
of  bonds  of  the  issue,  not  exceeding  $10,(X)0,- 
000,  provided  by  Act  No.  110,  p.  144,  of  1890. 

When  the  former  mandamus  suit  was  filed 
in  1899,  a  large  amount  of  bonds  of  this  issue 
were  on  hand,  and  there  was  no  impediment 
to  their  sale  to  pay  the  certificates  sued  on  in 
that  case,  except  the  vested  contract  rights 
of  creditors  which  the  court  endeavored  to 
protect  by  its  decree. 

But  In  the  case  at  bar  the  board  of  liquida- 
tion pleads  that  it  has  already  issued  the  full 
amount  of  bonds  authorized  by  Act  No.  110, 
p.  144,  of  1890.    This  fact  is  not  disputed. 

However,  counsel  for  relators  contend  that 
articles  315,  316,  and  317  of  the  Constitution 
of  1898  do  not  mean  that  the  certificates 
in  question  are  payable  out  of  the  sale  of  the 
$10,000,000  of  bonds  authorized  by  the  fund- 
ing act  of  1890,  but  out  of  the  sale  of  bonds 
drawn  against  the  surplus  of  the  1  per  cent 
tax  levied  by  the  statute.  It  Is  argued  that 
this  contention  is  supported  by  the  decision 
of  this  court  in  State  ex  rel.  Wilder,  supra. 

In  that  case  the  relators  sought  to  compel 
the  board  of  liquidation  to  sell  bonds  of  the 
issue  provided  for  by  Act  No.  110,  p.  144, 
of  1890  (constitutional  amendment  of  1892), 
for  the  purpose  of  paying  their  certificates, 
and  the  district  court  so  decreed.  This  Judg- 
ment was  affirmed  on  appeal,  with  two 
amendments;  one  rejecting  relator's  claim  for 
interest,  and  the  other  recognizing  the  right 
of  the  drainage  commission  to  Intervene. 

The  court  while  recognizing  the  power  of 
the  convention  to  order  the  sale  of  consoli- 
dated bonds  for  the  purpose  of  paying  school 
certificates,  expressed  the  opinion  that  such 
bonds  so  sold  would  be  subordinate  to  the 
vested  rights  of  creditors  of  the  city  and  of 
the  drainage  commission  under  the  funding 
act  of  1890,  because  such  rights  could  not  be 
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Impaired  wlthoat  vlalatlng  the  Conatltntlon 
of  the  United  States.  The  Constitution  of 
1S98  did  not  anthorlae  the  Issne  of  additional 
consolidated  bonds,  bnt  only  the  sale  of  bonds 
already  aatborlzed  to  be  issued.  The  Consti- 
tntlon  of  1898  placed  the  school  certificates 
on  the  same  footing  as  other  debts  fundable 
under  the  act  of  1890.  The  twnds  authorised 
to  be  sold  were  of  the  same  Issue  aa  other 
consolidated  bonds  and  were  entitled  to  the 
same  privileges.  The  only  disturbing  factor 
was  the  vested  rights  of  other  creditors, 
which  entitled  them  to  preference  in  case  the 
fond  should  prove  insufficient  to  pay  all  the 
clalnuints.  This  condition  has  never  happen- 
ed, and  is  not  likely  to  hapf>ea,  aa  the  fund  is 
constantly  increasing. 

Relators  have  seized  upon  certain  isolated 
expressions  in  the  opinion  of  the  court,  and 
deduce  therefrom  the  conclusion  that  the 
bonds  ordered  to  be  sold  were  not  consolidat- 
ed bonds  of  the  $10,000,000  issue,  but  were 
additional  bonds  drawn  against  any  surplus 
remaining  after  the  payment  of  all  bonds  au- 
thorized under  the  act  of  1890,  and  all  bonds 
issued  by  the  drainage  commission  prior  to 
the  adoption  of  the  Constitution  of  1898.  As 
has  already  been  stated,  the  decree  in  the 
case  ordered  the  sale  of  consolidated  bonds 
of  the  Issue  authorized  by  the  funding  act 
of  1880.    The  Court,  inter  alia,  said: 

"The  convention,  while  ordering  the  payment 
of  the  certificates  held  by  the  relators  through 
sales  of  oonaolidated  bonds,  could  not  confer 
upon  Um  holders  of  such  bonds  rights  which  in 
any  way  conld  come  in  competition  with  the 
contract  rights  of  creditors  existing  against  the 
tern  at  the  time  of  the  adoption  of  the  Gomti- 
tution."     (Italics  oars.) 

The  court  then  inroceeded  to  consider  the 
possible  resnlt  of  such  a  confilct,  and  said: 

"The  consolidated  bonds  which  relators  seek 
to  have  issned  npon  their  prayer  will  i>e  drawn 
against  (when  imued)  any  surpltis-  tlmt  will  re- 
fltaln  of  the  1  per  cent,  tax  after  the  payment 
of  all  bonds  issued  and  to  be  issoed  by  the 
board  of  liqaidation,  under  Act  No.  110,  p.  14^ 
of  1890,  and  the  constitutional  amendment  of 
1892,  in  order  to  fund  and  retire  and  pay  the 
bonds  and  debts  therein  si)ecially  enumerated, 
and  also  the  bonds  issued  and  to  be  issued  by 
the  drainage  commission  under  the  provisions 
and  authority  of  Act  No.  114,  p.  162,  of  1896, 
to  pay  the  contracts  existing  at  the  date  of  the 
adoption  of  the  Constitution." 

There  la  a  possible  implication  that  may  be 
drawn  from  the  language  above  quoted  that 
the  issue  and  sale  of  consolidated  bonds  to 
pay  school  certificates  was  additional  to  the 
Issue  inrovlded  by  the  act  of  1890.  But  this 
question  was  not  before  the  court,  and  what 
was  said  arguendo  is  not  authoritative.  The 
board  of  liquidation  bad  no  authority  under 
the  funding  act  of  1890  (constitutional  amend- 
ment of  1802)  to  issue  more  than  $10,000,000 
of  bonds.  Article  314  of  the  Constitution  of 
1898  "recognized"  said  act  and  amendment 
"as  Of  full  force  and  efTect,"  and  article  317 
directed  that  the  funds  requisite  to  pay  the 
school  certificate  should  be  provided  by  the 
board  of  liquidation  by  the  sale  of  a  suffi- 
cient number  of  constitutional  bonds  of  the 
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dty  of  New  Orleans  of  the  Issue  provided 
"by  said  act  of  1890  and  constitutional  amend- 
ment of  1882."  There  is  absolutely  no  pro- 
vision In  the  Constitution  of  1898  which  em- 
powered the  city  or  board  to  issue  additional 
bonds  against  any  i>art  of  the  proceeds  of  the 
1  per  cent  tax.  The  provisions  of  article 
317  were  ample  to  secure  the  payment  of  all 
the  school  certificates  to  be  thereafter  issued 
by  the  city  council.  But  unfortunately  for 
rehitors  their  claims  were  rejected  by  the 
council  in  1898,  and  when  they  were  approved 
in  1903  the  constitutional  fund  provided  to 
meet  such  contingent  claims  had  been  ex- 
hausted by  the  issue  and  sale  of  the  full 
amount  of  bonds  authorized  by  law. 

That  the  framers  of  the  Constitution  of 
1898  Intended  that  such  certificates  should  be 
paid  by  the  sale  of  bonds  of  a  certain  Issue, 
and  in  no  other  manner,  is  demonstrated  by 
the  fact  that  ail  the  surplus  of  the  1  per  cent 
tax  over  and  above  what  was  necessary  to 
provide  for  the  bonds  was  expressly  dedi- 
cated, one  half  to  the  public  schools,  and  the 
other  half  to  the  drainage  commission.  Arti- 
cles 254,  313,  and  314. 

This  court  is  absolutely  without  power  and 
authority  to  order  the  city  and  board  of  liqui- 
dation to  issue  and  sell  additional  bonds  to 
pay  relator's  claim.  The  city  has  assumed 
the  payment  of  these  claims,  and  should 
make  provision  for  their  payment.  If  that 
be  Impossible,  the  remedy  Is  legislative,  and 
not  judicial. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed,  and  that  relator's 
suit  be  dismissed,  with  costs  In  both  courts. 


SOUTHERN   RY.  CO.  t.  LBARD. 
(Supreme  Court  of  Alabama.    Dec  19,  1905.) 

1.  DismsBAi.  AND  Nonsuit— Lack  of  Pbose- 
ODTION— Tuoc  TO  Amkhd  ajteb  Demubbeb 
Sustained. 

Where,  on  sustaining  a  demurrer  to  a  com- 
plaint, leave  was  granted  to  amend,  bat  it  was 
not  amended  at  that  time,  and  at  the  next 
term  the  cause  was  continued  without  objection 
on  the  part  of  defendant,  and  at  the  succeeding 
term  an  amendment  was  made  to  the  complaint, 
a  motion  to  discontinue  the  cause  on  the 
ground  of  failure  to  amend  for  a  year  was 
properly    overruled,    r 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Dismissal  and  Nonsuit,  {{  100-102, 
163.] 

2.  Watxbb  and  Watkb  Coubscs — Obstbuo- 

TION   OF  STBEAU— FLOODINO  Ot  liANDS— AC- 
TION—PLEADING. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  tlie  obstruc- 
tion of  a  stream  by  defendant's  bridge,  allega- 
tions of  the  complaint  to  the  effect  that  plain- 
tiff owned  certain  described  iunds,  which  were 
damaged  by  the  bridge,  sufficiently  showed  the 
ownership  of  the  lands  in  plaintiff. 
8.  Sake— Dkbcbiftion  or  Lands. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  ob- 
struction of  a  stream  by  defendant  s  bridge,  the 
complaint  having  described  the  lands  damaged  as 


Digitized  by 


Google 


iSO 


89  SOUTHERN  BBPORTBB. 


(Ala. 


that  part  of  pUtintifTs  land  lying  along  th« 
bonks  of  the  stream  and  adjacent  to  the  bridge, 
and  having;  alleged  that  the  bridge  was  located 
on  plaintiff's  lands  and  described  them  by 
gOTernment  subdivisions,  the  deecription  of  the 
lands  damaged  was  sufficient. 
4.  Appeai,  —  Habuubs  Ebbob  — Bulinq  or 

Demubbeb. 

Error  in  sustaining  a  demurrer  to  a  plea 
is  harmless,  where  the  defense  was  permissible 
under  the  plea  of  the  general  issue. 
6.  Watebs  and   Wateb   Ooubsks— Obstbuc- 

TiON  OF  Stbeam— Flooding  Lands— Action 

—Pleading. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands  by  obstruction  of  a 
stream  by  defendant  railroad's  bridge,  the  de- 
fendant interposed  a  plea  that  plaintiff  con- 
tributed to  the  injury  b^  placing  within  the 
stream  logs,  brush,  etc.,  which  in  high  water  were 
washed  down  the  stream,  causing  the  damages 
complained  of;  and  demurrers  were  interposed 
on  the  ground  that  the  plea  did  not  deny  that 
the  negligence  complained  of  was  not  the  proxi- 
mate cause  of  plaintiff's  injury,  that  it  was 
not  shown  that  the  plaintiff  owed  the  defendant 
any  duty,  that  it  was  not  shown  that  the  negli- 
gence of  the  plaintiff  was  the  sole  cause  of  the 
injury,  that  if  plaintiff  was  guilty  of  the  negli- 
gence complained  of  the  plea  did  not  deny  that 
defendant's  negligence  was  not  the  sole  cause 
of  the  injury,  and  that  the  plea  failed  to 
negative  negligence  on  the  part  of  defendant 
and  attempted  to  set  up  contributory  negligence 
without  averring  that  plaintiff's  negligence  was 
the  sole  cause  of  the  injury.  Held,  that  the  de- 
murrers were  properly  overruled. 

6.  Evidence  —  Best  Evidence— Teansfeb  of 
Lease. 

On  an  Issue  whether  a  lease  was  trans- 
ferred, the  written  transfer  was  the  best  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {§  548-5ol,  564.] 

7.  Watebs  and  Wateb  Courses  —  Obstbuo- 
TioN  OF  Stbeam— Flooding  Lands— Action 
— Evidence— Admissibilitt. 

Where,  in  an  action  against  a  railroad 
for  the  flooding  of  plaintiff's  lands,  owing  to 
the  obstruction  of  a  stream  by  defendant's 
bridge,  the  husband  of  the  plaintiff  testified  that 
he  attended  to  the  lands  as  agent  for  his  wife, 
and  the  deed  in  evidence  placed  the  title  in  the 
wife,  it  was  proper  to  refuse  to  permit  the  hus- 
band to  answer  a  question  as  -  to  how  many 
times  his  wife  was  on  the  lands  during  the  year 
when  the  damage  was  done. 

8.  Same. 

It  was  proper  to  refuse  to  admit  evidence 
as  to  whether  the  hnsband  was  paid  any  wages 
by  the  wife. 

9.  Same. 

It  was  not  competent  to  show  that  the 
husband  of  plaintiff  listed  the  lands  for  taxes 
in  his  own  name,  especially  in  the  absence  of 
any  offer  to  show  that  it  was  done  with  knowl- 
edge of  plaintiff. 

10.  Evidence— Best  Evidence— Tax  Assess- 
ments. 

On  an  issue  as  to  the  price  at  which  lands 
were  assessed  in  certain  years,  the  tax  books 
were  the  best  evidence. 

11.  Watebs  and  Wateb  ConBSEs — Obstbttc- 
TiON  OF  Stream— Flooding  of  Lands — Ac- 
tion— Evidence — Admissibilitt. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  ob- 
struction of  a  stream  by  defendant's  bridge, 
evidence  as  to  whether  there  was  a  mortgage 
on  the  lands  was  irrelevant. 

12.  Witnesses— Competency— Interest. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  ob- 


struction of  a  stream  by  defendant's  bridge, 
the  fact  that  a  witness  held  a  mortgage  on 
the  lands  did  not  show  that  be  had  an  interest 
in  the  suit. 

[Ed.  Note. — For  cases  in  point,  see  voL  BO, 
Cent  Dig.  Witnesses,  f!  250,  280,  261.] 

18.  TaiAL— Obdeb  of  Pbooi^Evidbnob  Db- 
pendent  on  Pbeliminaby  Pboof. 

At  the  time  a  witness  was  ajsked  to  state 
how  a  certain  survey  made  by  another  com- 
pared with  his,  the  evidence  showed  that  wit- 
ness and  the  other  were  engineers,  but  the  ex- 
tent of  their  experience  was  not  shown,  and 
witness  had  testified  that  he  made  his  profile 
on  a  certain  date,  and  that  the  other  engineer 
had  made  one  previously,  and  that  he  had  the 
other's  survey  with  him  when  he  made  his. 
Neither  map  nor  profile  bad  been  exhibited  to 
the  jury,  and  no  testimony  given  as  to  the 
contents  of  either,  or  that  they  were  correct. 
Held,  that  it  was  proper  to  sustain  an  objec- 
tion to  the  question  to  the  witness. 

14.  Waters  and  Wateb  Coubses— Bailboad 
Bridge— Obstbdction  of  Stbeam— Fi-ow- 
age  of  Land— Action— Evidence. 

Where,  in  an  action  against  a  railroad 
for  the  flooding  of  plaintiff's  lands,  owing  to 
the  obstruction  of  a  stream  by  defendant's 
bridge,  the  complaint  charged  negligence  in 
placing  double  bents  in  the  stream,  it  was  error 
to  exclude  the  testimony  of  an  expert  bridge- 
builder  that  there  would  be  more  obstruction 
with  single  bents  than  with  double  ones. 

15.  Appeal  —  Becobd— Scope— Neckssitt  of 
Bill  of  EIkcbftions  —  Bevikw  of  Aoias- 
siON  OF  Evidence. 

Where  a  map  offered  in  evidence  was  not 
set  out  in  the  bill  of  exceptions,  nor  in  any 
way  made  a  part  of  the  bill,  though  there  was 
a  map  loose  in  the  record,  having  a  certificate 
attached  to  it  to  the  effect  that  it  was  the 
original  map,  an  assignment  of  error  based  on 
the  admission  of  the  map  in  evidence  could 
not  be  considered. 

16.  Tbial— Objections  to  Evidence. 
There  was  no  error  in  overruling  a  motion 

to  exclude  testimony,  where  the  questions  put 
to  the  witness  were  not  objected  to, 

17.  Waters  and  Wateb  Coubses— Obstbcc- 
TiON  of  Stbeam— Flooding  of  Lands — Ac- 
tion-Instructions. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  oo- 
struction  of  a  stream  by  defendant's  bridge, 
there  being  evidence  that  the  husband  of  plain- 
tiff was  in  possession  and  control  of  the 
lands  during  the  year  when  the  damage  was 
done  as  the  agent  of  plaintiff,  a  requested  in- 
struction that,  if  a  lease  of  the  lands  for  that 
year  was  transferred  to  plaintiff's  husband, 
the  issues  must  be  found  for  defendant,  was 
misleading. 

18.  Same. 

A  like  objection  was  good  against  a  re- 
quested instruction  that,  if  the  jury  were  satis- 
fied that  the  husband  of  plaintiff  was  in  posses- 
sion and  control  of  the  lands  involved  during  the 
year  when  the  damage  was  done,  a  verdict  must 
be  found  for  defendant. 

19.  Same. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands  by  the  obstruction 
of  a  stream  by  defendant's  bridge,  defendant  re- 
quested a  charge  that  in  the  construction  and 
maintenance  of  railroad  bridges  common  pru- 
dence requires  the  employment  of  at  least  ordi- 
nary engineering  skill  to  avoid  injury  to  prop- 
erty from  the  obstruction  of  natural  streams, 
but  that  those  engaged  in  snch  undertakings 
are  not  bound  to  provide  against  floods  when 
the  ground  on  cultivated  land  is  plowed  np  and 
crops  growing  thereon,  of  which  the  usual  course 
of  nature  affords  no  premonition,  yet  they  are 
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boand  to  nae  ordinal?  care  to  build  so  as  not 
to  obstruct,  to  damage  of  others,  rainfalls  such 
as  may  reasonablr  be  expected,  whether  they 
uet  likely  to  be  of  frequent  or  rare  occurrence. 
Held,  that  the  instruction  was  properly  refused. 

20.    SaIOB— TiTLK  AND  RiOET  TO  SUE. 

One  in  the  actual  peaceable  posKession  of 
lands  under  claim  of  ownership  or  color  of  title 
may  recover  for  the  flooding  of  the  lands,  ow- 
ine  to  the  obstruction  of  a  stream  by  a  railroad 

[Ed.  Note.— For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Waters  and  Water  Courses,  S  240.] 

Appeal  from  Clrcnlt  Court,  Wilcox  County; 
John  Moore,  Judge. 

"To  be  officially  r^wrted." 

Action  by  Bvelyn  Leard  against  the  South- 
ern Railway  Company.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

This  was  an  action  of  damages  for  placing 
double  bents  In  a  creek  and  diverting  the  mud 
and  water  from  the  said  creek  on  plaintiff's 
land.  It  Is  alleged  that  the  bents  were  con- 
structed by  the  railroad  company  to  support 
a  bridge  across  the  creek  over  which  the 
tracks  ran.  Demurrers  were  sustained  to  the 
original  complaint,  and  leave  granted  to 
amend.  The  complaint  was  not  amended  at 
that  time.  At  the  next  term  the  cause  was 
continued,  and  no  amended  complaint  was 
filed;  but  at  the  succeeding  term  an  amend- 
ment was  made  to  the  complaint  on  which 
this  issue  was  tried.  There  was  motion  made 
by  defendant  for  discontinuance  of  said  cause 
on  the  ground  of  the  failure  for  a  year  to 
amend  after  demurrers  were  sustained.  The 
court  overruled  the  motion.  Defendant  then 
filed  the  following  pleas:  (1)  The  general 
Issne.  (2)  That  the  defendant,  in  construct- 
ing and  keeping  In  repair  the  bridge  complain- 
ed of,  exercised  such  care  and  diligence  as 
a  man  of  caution  and  prudence  would  exer- 
cise under  like  circumstances.  (3)  That  the 
bridge  now  over  Chilatchie  creek,  complained 
of  in  said  complaint,  is  constructed  according 
to  the  best  known  records  of  railroad  bridge 
building.  (4)  That  the  bridge  over  Chil- 
atchie etetk,  described  in  the  complaint,  is 
constmcted  according  to  the  best  known 
methods  of  railroad  bridge  building,  and  con- 
fltitntes  no  hindrance  to  the  flow  of  water 
down  the  channel  of  said  creek  more  than 
Is  unavoidable.  (5)  That  the  bridge  com- 
plained of  by  the  plaintiff  is  supported  by  two 
double  bents,  and  the  bridge  there  prior  to  the 
bridge  complained  of  was  supported  by  four 
single  bents,  and  the  space  for  the  water 
flow  under  the  former  bridge  Is  much  greater 
than  the  space  under  the  latter  bridge.  (6) 
That  timber,  brush,  and  debris  were  left  in 
the  path  of  Chilatchie  creek  above  said  bridge 
complained  of  by  the  plaintiff  in  her  com- 
plaint, by  the  negligence  of  the  plaintiff,  to 
the  very  great  damage  of  the  defendant  in 
being  continuously  washed  down  against  said 
bridge,  in  the  sum  of  $1,000,  which  is  claim- 
ed of  the  plaintiff  by  the  defendant  by 
counter-suit  in  recoupment  in  this  case.    (7) 


And  for  answer  to  the  complaint  filed  on  the 
7th  day  of  November,  1902  (amended  com- 
plaint), It  pleads  the  statute  of  limitations  of 
one  year.  The  eighth  plea  is  set  out  in  the 
opinion. 

To  the  eighth  plea  the  following  demur- 
rers were  filed :  (1)  Plea  does  not  deny  that 
the  negligence  complained  of  was  not  the 
proximate  cause  of  plaintiff's  injury.  (2) 
It  Is  not  shown  that  the  plaintiff  owed  the 
defendant  any  duty  in  the  premises.  (3)  Be- 
cause it  is  not  shown  that  the  negligence  of 
the  plaintiff  was  the  sole  and  conducive 
cause  of  the  injury  complained  of.  (4)  If 
the  plaintiff  was  guilty  of  the  negligence  com- 
plained of,  the  plea  does  not  deny  that  the 
defendant's  negligence  was  not  the  sole  and 
only  cause  of  the  injury  complained  of.  (5) 
Because  said  plea  falls  to  negative  negligence 
on  part  of  the  defendant,  and  attempts  to  set 
up  contributory  negligence  on  part  of  the 
plaintiff,  without  averring  that  the  negligence 
on  the  part  of  the  plaintiff  was  the  sole  and 
conducive  cause  of  plaintiff's  injury. 

The  following  charges  were  requp.<«ted  by 
defendant :  "(C)  The  court  charges  the  jury 
that  if  Charley  Yaltz  had  a  lease  on  said 
lands  for  the  year  1901,  and  that  said  lease 
was  transferred  to  T.  S.  Leard,  the  husband 
of  plaintiff,  then  they  must  find  the  issue 
In  favor  of  the  defendant  (D)  The  court 
charges  the  jury  that,  if  they  are  reasonably 
satisfied  from  the  evidence  that  T.  S.  Leard 
was  in  possession  and  control  of  the  land  in- 
volved in  this  suit  during  the  entire  year 
1901,  then  they  must  And  their  verdict  in 
favor  of  the  defendant  •  •  *  (G)  The 
court  charges  the  jury  that  if  the  plaintiff  did 
not  show  legal  title  to  the  land  by  chain  of 
title  from  the  government  or  by  title  from 
some  one  who  was  in  actual  possession  of  the 
land,  they  must  find  issue  in  favor  of  the 
defendant  *  *  •  (9)  The  court  charges 
the  jury  that  In  the  construction  and  mainten- 
ance of  railroad  bridges  common  prudence  re- 
quires the  employment  of  at  least  ordinary 
engineering  knowledge  and  skill,  to  the  end  of 
avoiding  injury  to  property  which  will  proba- 
bly come  from  the  obstruction  of  natural 
streams  or  waterways ;  but  those  engaged  In 
such  undertaking  are  not  bound  to  provide 
against  floods  in  the  summer  season  or  other 
season,  when  the  ground  on  cultivated  land 
Is  plowed  up  and  crops  growing  thereon,  of 
which  the  usual  course  of  nature  affords  no 
premonition,  yet  they  are  bound  to  use  ordi- 
nary care  to  build  so  as  not  to  obstruct,  to 
damage  of  others,  rainfalls  such  as  may  rea- 
sonably be  expected,  whether  they  are  likely 
to  be  of  frequent  or  rare  occurrence." 

Miller  A  Miller  and  Pettus,  Jeffries  &  Part- 
ridge, for  appellant  E.  E.  Taylor,  I.  I.  Oan- 
terbury,  and  Godbold  &  Jones,  for  appellee. 

DBXSON,  J.  After  demurrer  was  sus- 
tained to  the  complaint  and  leave  granted 
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the  plaintiff  to  amend,  she  allowed  an  entire 
term  of  tlie  court  to  pass  without  making 
an  amendment  or  offering  to  amend  the  com- 
plaint. At  the  term  of  the  court  foUowliig 
that  at  which  the  demurrer  was  sustained 
the  cause  was  continued  generally,  and  at 
the  next  term  the  complaint-  was  amended. 
"The  practice  is  settled  by  numerous  de- 
cisions of  this  court  that,  If  there  be  not 
some  positive  intervention  or  direction  on  the 
part  of  a  plaintiff,  the  neglect  of  the  cleric 
to  docket  a  cause  and  the  failure  to  take 
orders  therein  for  several  terms  tcill  not  op- 
erate a  discontinuance,  unless  the  lapse  of 
time  Is  BO  great  that  a  presumption  of  pay- 
ment or  extinguishment  would  arise."  (Ital- 
ics ours.)  Malone  &  Foote  v.  Marriott,  64 
Ala.  486,  and  cases  there  cited;  Ex  parte 
State,  71  Ala.  363.  Applying  the  rule  above 
enunciated  to  the  facts  of  this  case,  it  is 
clear  that  the  Insistence  of  the  appellant 
that  the  cause  was  discontinued  Is  untenable. 
Moreover,  the  cause  was  continued  at  the 
spring  term,  1902,  without  objection  on  the 
part  of  the  defendant  The  advantage  of  a 
discontinuance  must  be  claimed  at  the  earli- 
est period.  Hayes  v.  Dunn,  136  A]a.iS28,  34 
South.  944,  and  authorities  there  cltedi 

The  action  is  case  by  the  plaintiff,  Evelyn 
Leard,  against  the  defendant.  Southern  Rail- 
way Company,  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiff  on 
account  of  the  alleged  negligent  placing  of 
two  double  bents  of  a  bridge  of  the  defend- 
ant In  the  channel  of  Ohilatchle  creek,  caus- 
ing the  creek  to  overflow  plaintiff's  lands. 
It  Is  averred  In  the  complaint  that  the  plain- 
tiff owned  a  large  tract  of  land  through 
which  the  Chllatchle  creek  flowed;  the  creek 
being  the  line  between  the  counties  of  Wil- 
cox and  Dallas,  and  plaintiff's  lands  being 
located  partly  in  Wilcox  and  partly  In  Dal- 
las county.  The  lands  are  particularly  de- 
scribed by  the  government  subdivision  of 
sections,  and  the  averments  In  the  complaint 
show  the  subdivisions  desoribed  are  contigu- 
ous, and,  when  taken  together,  form  a  com- 
pact tract.  It  is  shown  by  the  averments 
of  the  complaint  that  the  defendant's  road 
runs  through  said  tract  of  land  and  crosses 
Chllatchle  creek.  The  defendant,  for  Its 
use  in  operating  Its  road,  erected  a  bridge 
over  said  creek.  After  averring  that  the  de- 
fendant operates  a  railroad  over  and  across 
the  said  Chllatchle  creek  and  over  and  across 
the  aforedescrlbed  lands  of  plaintiff,  the 
averment  of  the  complaint  with  respect  to 
the  place  where  the  bridge  was  erected  is  in 
this  language:  "Which  said  bridge  Is  buUded 
across  said  creek  on  lands  formerly  owned 
by  plaintiff,  and  which  are  now  used  by  the 
defendant  as  a  roadbed  for  the  operation  of 
Its  aforesaid  railroad."  Then  Immediately 
follows  this  averment: "  "Plaintiff  avers  that 
the  said  bridge  bnllded  by  the  defendant  on 
her  said  lands,  and  over  the  said  (Uiliatcble 
creek,  is  the  first  bridge  owned  by  the  de- 


fendant north  of  Alberta,  Ala.,  and  is  known 
as  'Sixteen  Eight.' "  It  is  also  averred  in 
the  complaint  that  the  plaintiff  is  the  owner 
of  the  lands  "both  above  and  below  the 
bridge  builded  by  the  defendant  as  aforesaid." 
Construing  the  averments  of  the  complaint 
together,  we  think  the  ownership  of  the  lands 
In  the  plaintiff  and  the  location  of  the  bridge 
are  shown  with  sufficient  certainty.  It  was 
not  indispensable  that  the  complaint  should 
have  pointed  out  the  particular  40  acres 
that  were  damaged.  The  complaint,  bow- 
ever,  is  certain  to  a  common  intent  in  this 
respect  when  it  describes  the  land  damaged 
as  "all  that  part  of  plalntlfTs  land  lying 
along  the  banks  of  said  creek  and  adjacent 
to  the  said  bridge  of  defendant  'Sixteen 
Bight' " 

The  damages  recoverable  under  the  com- 
plaint as  last  amended  were  recoverable  un- 
der the  original  complaint  and  the  cause 
of  the  Injury  averred  is  the  same;  hence 
the  doctrine  of  departure.  Insisted  upon  by 
the  defendant  in  its  motion  to  strike  and  in 
its  demurrer,  has  no  application. 

The  averments  of  negligence  in  placing 
the  bents  In  the  channel  of  the  stream  are 
sufficient  under  our  liberal  system  of  plead- 
ing. 

The  defendant  pleaded  the  general  issue 
and  seven  special  pleas.  Demurrers  were 
sustained  to  all  of  the  special  pleas,  and  the 
cause  was  tried  on  issue  Joined  on  the  plea 
of  the  general  issue.  It  is  sufficient  to  say 
of  the  assignments  of  error  with  respect  of 
the  rulings  of  the  court  on  the  demurrer  to 
pleas  2,  4,  and  5  that  conceding  that  the 
matter  therein  pleaded  was  good  as  a  defense 
to  the  cause  of  action  and  that  the  pleas  were 
sufficient  In  form,  the  defense  could  have 
been  made  under  the  plea  of  the  general 
issue.  Hence,  if  the  court  erred  In  sustaining 
the  demurrers,  it  was  error  without  injury 
to  the  defendant  Lonisvllle  &  Nashville 
Railroad  Company  v.  Hall,  181  Ala.  161,  32 
South.  603;  Louisville  &  N.  R.  Co.  v.  Davis, 
91  Ala.  487,  8  South.  552.  Plea  6  was  sub- 
ject to  the  demurrer,  and  the  court  properly 
sustained  it 

The  demurrer  to  the  seventh  plea,  which 
presented  the  statute  of  limitations,  was 
properly  sustained.  The  plaintUTs  cause  of 
action,  as  shown  by  the  complaint  accru- 
ed -within  a  year  previous  to  the  date  of 
the  filing  of  the  complaint  and  there  is 
no  averment  in  the  plea  that  it  accrued 
earlier.  S.  A.  ft  M.  R.  R.  Co.  v.  Buford,  106 
Ala.  803,  17  South.  895.  The  plea,  as  is 
shown  by  the  appellant's  brief,  was  filed  upon 
the  theory  that  the  complaint  filed  in  Novem- 
ber presented  a  new  cause  of  action  and  was 
not  amendatory  of  the  original  complaint 
The  complaint  filed  in  November,  1902,  must 
be  treated  as  an  amendment  and  was  made 
obviously  for  the  purpose  of  meeting  tlie 
demurrer  with  respect  to  the  lack  of  any 
averment  of  negligence  ia  the  original  corn- 
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plaint  It  did  not  present  a  new  cause  of 
action  and  was  wltbln  the  Us  pendens.  Win- 
ston T.  Mitchell.  93  Ala.  554,  9  Sontb.  551; 
Chambers  t.  Talladega  Real  Estate  &  Loan 
AssoclaUon,  126  Ala.  296,  28  South.  636 ;  May- 
field's  Dig.  p.  92,  sabd.  25. 

The  eighth  plea  Is  In  this  language :  "And 
for  further  answer  to  said  complaint  filed  on 
the  7th  day  of  November,  1902,  the  plain- 
tiff contributed  to  the  Injury  complained  of 
by  placing  within  the  path  of  said  Ghllatcble 
creek,  above  said  bridge,  logs,  brush,  and 
saplings,  which  In  high  water  were  washed 
down  said  creek,  and  caused  the  damage 
complained  of  In  her  said  complaint"  We 
think  the  plea  was  not  subject  to  the  demur- 
rer made  to  It  on  any  of  the  grounds  assign- 
ed, and  the  demurrer  should  have  been  over- 
ruled. Lllley  V.  Fletcher,  81  Ala.  234,  1 
South.  273. 

The  evident-  purpose  of  the  attempt  to 
show  that  the  lease  held  by  Valtz  of  the  lands 
was  transferred  to  T.  S.  Leard  was  that  T.  S. 
Leard  had  the  possessory  Interest  In  the 
lands  for  the  year  1901,  and  therefore  that 
the  title  to  the  crops  for  1901  was  In  him, 
and  not  In  the  plaintiff.  Thus  the  transfer 
of  the  lease  was  not  a  collateral  matter,  but 
bad  direct  bearing  on  plaintiff's  title,  and 
the  written  transfer  was  the  best  evidence  of 
the  fact  Witness  Leard,  on  cross-examina- 
tion, without  objection,  had  once  answered 
that  the  Valtz  lease  included  the  land  for 
1901;  hence  there  was  no  injury  to  the  de- 
fendant In  the  court  not  allowing  him  to  an- 
swer the  question'  calling  for  that  answer 
again. 

Witness  Leard,  husband  of  the  plaintiff, 
bad  testified  that  he  attended  to  the  lands 
as  agent  of  his  wife,  and  that  he  took  charge 
In  January,  1901.  The  deed  in  evidence  pla- 
ced the  title  In  the  wife,  the  husband's  pos- 
session was  the  possession  of  the  wife,  and  It 
was  immaterial  how  many  times  the  wife 
went  on  the  land  In  1901,  or  whether  she 
went  on  It  at  all.  He  had  not  testified  that 
she  went  on  It  at  any  time.  The  court  did 
not  err  in  refusing  to  allow  the  witness  to 
answer  the  question :  "How  many  times  did 
your  wife  go  on  the  land  in  1901?"  It  was 
also  wholly  Immaterial  whether  Leard  was 
paid  wages  by  his  wife  or  not 

It  was  not  competent  to  show  that  the 
husband  of  the  plaintiff  listed  the  lands  for 
taxes  In  his  own  name,  especially  In  the  ab- 
sence of  any  offer  to  show  that  It  was  done 
with  knowledge  of  the  plaintiff,  and  the 
court  did  not  err  in  declining  to  allow  such 
evidence  to  be  made  by  the  defendant  But 
the  record  shows  that  subsequent  to  the  rul- 
lag  of  the  court  declining  to  allow  the  defend- 
ant to  make  such  proof  by  the  witness  Leard, 
the  defendant  without  objection  offered  in 
evidence  the  tax  assessment  list  for  1901  and 
1902,  which  showed  that  the  lands  were  as- 
sessed In  the  name  of  the  husband,  T.  S. 
Leard,  at  $1,000.  So  the  defendant  received 
the  benefit  It  sought 


If  It  was  competoit  to  prove  the  price  at 
which  the  husband  of  plaintiff  assessed  the 
lands  In  the  year  1900  and  the  year  1901, 
the  tax  books  were  the  best  evidence  of  the 
fact  and  the  court  properly  sustained  plaln- 
tUTs  objection  to  the  question  asked  witness 
Leard  calling  for  parol  evidence  of  the  fact. 
Doe  ex  dem.,  etc.,  v.  Edmondson  (Ala.)  37 
South.  424. 

Whether  or  not  there  was  a  mortgage  on 
the  land  in  1901  was  patently  irrelevant 
It  could  in  no  wise  have  affected  the  plain- 
tiff's right  to  recovery  against  the  defend- 
ant that  she  did  not  connect  or  offer  to  con- 
nectltself  with  the  mortgage.  Allen  v.  Kellam, 
69  Ala.  442,  and  authorities  there  cited.  The 
witness  Doak,  who  had  given  material  evi- 
dence for  the  plaintiff,  was  asked  on  cross- 
examination  the  question :  "Have  you  not  a 
mortgage  on  this  land  of  Mrs.  Leard?"  It 
is  insisted  by  the  appellant  that  If  the  wit- 
ness held  a  morgage  on  the  land.  It  affect- 
ed bis  Interest  in  the  suit  such  as  would 
have  tended  to  show  a  discrediting  bias.  It 
is  elementary  that  the  interest  of  a  witness 
In  the  result  of  a  suit  may  be  shown;  but 
the  fact  that  the  witness  held  a  mortgage  on 
the  land  did  not  prima  facie,  tend  to  show 
that  he  was  interested  in  the  result  of  the 
suit,  the  suit  not  being  to  recover  the  land, 
but  for  damages  to  it.  As  mortgagee  he 
would  not  have  had  title  or  claim  to  the  re- 
covery, not  was  It  made  to  appear  that  his 
mortgage  security  would  have  been  affected 
by  the  success  or  failure  of  the  plaintiff  In 
the  suit  We  think  the  court  properly  sus- 
tained the  objection  to  the  question. 

At  the  time  the  witness  Mosheir  was  asked 
by  the  defendant  to  state  how  CiorceUus'  sur- 
vey compared  with  his  (if  we  take  the  evi- 
dence in  the  order  in  which  It  appears  in 
the  bill  of  exceptions),  it  had  not  been  shown 
that  the  witness  and  Corcelius  were  civil  en- 
gineers of  "large  experience,"  as  Is  argued 
in  appellant's  brief,  nor  that  maps  or  blue 
prints  were  made  by  them,  nor  that  the  maps 
were  before  the  Jury  as  evidence.  At  the 
time  the  question  was  asked  the  evidence  had 
only  shown  that  Mosheir  and  Corcelius  were 
assistant  engineers  of  the  defendant  (civil 
engineers,  we  assume,  though  the  bill  of  ex- 
ceptions shows  It  only  Inferentlally).  The  ex- 
tent of  their  experience  or  that  they  had  any 
exi>erience  had  not  been  shown.  Mosheir 
testified  that  he  made  his  profile  on  the  4th 
of  November,  1902,  and  that  Corcelius  made 
one  in  1901.  He  also  testified  that  he  had 
Corcelius'  survey  with  him  at  the  time  he 
made  his.  Neither  map  nor  profile  had  been 
exhibited  to  the  Jury ;  no  testimony  as  to  the 
contents  of  either,  or  that  they  were  correct 
had  been  given.  Under  these  conditions  it  is 
clear  that  the  court  did  not  err  in  sustaining 
plaintifTs  objection  to  the  question.  The 
witness  Mosheir  was  subsequently  shown  to 
be  an  expert  bridge  builder  of  several  years' 
experience,  and  was  also  shown  to  have  ac- 
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curate  knowledge  of  the  locality  where  tbe 
bridge  was  constructed.  In  rlew  of  the 
averments  of  the  complaint  with  respect  of 
the  change  made  in  the  channel  of  the  creek 
by  the  placing  of  the  double  bents  In  the 
creek  from  what  it  was  while  the  single 
bents  were  there,  the  court  erred  in  excluding 
the  testimony  of  this  witness  "that  there 
would  be  more  obstruction  with  four  single 
bents  than  with  two  double  bents." 

Tbe  bill  of  exceptions  shows  that  witness 
DaTls,  after  testifying  that  he  was  with 
Corcelius  when  be  made  his  profile  of  the 
bridge  in  1901,  and  of  the  ground  and  creek, 
teetifled  that  Corcelius'  map,  shown  him  on 
the  witness  stand,  waa  correct.  Then  follows 
this  recital:  "Map  was  offered  and  admit- 
ted as  evidence."  Subsequently  the  plaintiff 
moved  to  exclude  the  map.  The  court  overrul- 
ed the  motion,  but  limited  the  map  as  evidence 
to  distances  and  measurements.  Exception 
was  reserved  by  the  defendant  to  this  action  of 
the  court.  The  map  is  not  set  out  in  the  bill  of 
exertions,  nor  Is  it  in  any  way  made  a  part 
of  the  bill.  True,  there  Is  a  blue  print  map 
loose  In  the  record  which  has  a  certificate 
of  tbe  clerk  attached  to  It  to  the  effect  that 
It  is  the  original  blue  print  map  that  was 
offered  in  evidence  and  the  one  that  the  clerk 
was  ordered  to  send  up  to  the  Supreme  Court. 
The  certificate  cannot  make  It  a  part  of  the 
bin  of  exceptions.  Rule  of  Practice  No.  27 
(Code,  p.  1191)  does  not  authorize  the  omis- 
sion from  the  transcript  of  original  papers 
or  documents  that  have  been  ordered  sent 
up  under  its  provisions.  "They  should  be 
copied  there,  In  all  cases,  where  they  consti- 
tute material  testimony,  whether  the  origi- 
nals are  transmitted  to  the  appellate  court  or 
not"  We  cannot.  In  the  condition  we  find 
the  bill  of  exceptions  with  regard  to  the  mat- 
ter, consider  the  assignment  of  error  based 
upon  it  Prultt  T.  McWhorter,  74  Ala.  316; 
Wright  V.  Dunklin,  83  Ala.  317,  8  South.  507; 
Black  T.  Pate,  136  Ala.  601,  34  South.  844. 
Furthermore,  we  deem  it  not  at  all  certain 
that  there  is  shown  an  order  of  the  judge 
such  as  Is  required  by  rule  27  of  practice. 
Prleder  v.  Goodman  Mfg.  Co.,  101  Ala.  242, 
13  South.  423;  Gardner  v.  State,  96  Ala.  12, 
11  South.  402. 

The  action  of  the  court  in  overruling  de- 
fendant's motion  to  exclude  a  portion  of  wit- 
ness Shill's  evidence  may  ^e  Justified  upon 
the  proposition  that  the  motion  came  too 
late.  Bllllngsley's  Case,  96  Ala.  126,  11 
South.  409;  McCalman's  Case,  96  Ala.  98,  11 
South.  408;  Payne  v.  Long,  121  Ala.  385.  25 
South.  780.  Furthermore  It  does  not  appear 
that  tbe  evidence  was  evoked  on  cross-exam- 


Inatioa    If  drawn  out  by  defendant  it  bad 
no  right  to  have  It  excluded. 

Charges  C  and  D,  refused  to  the  defendant 
were  misleading  in  their  tendencies  and  pos- 
sessed the  vice  of  pretermitting  considera- 
tion of  the  tendency  of  the  evidence  showing 
that  T.  S.  Leard  was  in  possession  and  con- 
trol of  tbe  land  during  the  year  1901  as  the 
agent  of  his  wife. 

Charges  A  and  3  (general  afilrmative  char- 
ges), refused  to  defendant  It  is  argued, 
should  have  been  given,  on  the  theory  that 
the  deed  offered  by  the  plaintiff  to  show  title 
in  her  excepts  from  its  operation  two  40'8 
of  the  land  therein  described  and  12  acres 
besides,  that  the  evidence  did  not  show  pre- 
cisely on  what  part  of  the  land  the  damage 
was  done,  and  that  it  might  have  been  on 
the  excepted  parts;  in  other  words,  that  the 
burden  of  proof  was  on  the  plaintiff  to 
show  that  the  damage  was  on  her  lands, 
and  there  was  no  evidence  from  which  tbe 
Jury  could  have  reasonably  inferred  that 
any  damage  was  done  to  plaintifTs  lands. 
It  is  true  that  the  land  excepted  in  the  deed 
is  embraced  in  the  conlplalnt  T.  S.  Leard 
testified,  however,  that  40  or  50  acres  of  the 
plaintUTs  land  were  overflowed  by  the  fresh- 
et and  that  It  was  damaged  to  the  extent 
of  $200  or  ?250.  With  this  evidence  before 
the  jury,  the  charges  were  properly  refused. 

Charge  9,  refused  to  the  defendant  is 
founded  upon  the  abstract  principle  stated 
in  the  opening  sentence  of  the  opinion  of  this 
court  in  the  case  of  Southern  Ry.  Co.  v. 
Plott  131  Ala.  312.  31  South.  33.  The  charge 
falls  to  negative  negligence  on  the  part  of  the 
defendant  and,  besides,  it  assumed  that  tbe 
freshet  was  one  of  which  the  usual  course 
of  nature  afforded  no  premonition.  It  was 
properly  refused.  Gulf  Red  Cedar  Co.  v. 
Walker,  132  Ala.  553,  31  South.  374;  Ford- 
ham  V.  Northern  Pacific  By.  Co.  (Mont)  76 
Pac.  1040,  66  L.  R.  A.  556,  104  Am.  St 
Bep.  729. 

Aside  from  the  fact  that  there  was  no  con- 
flict in  the  evidence  with  respect  of  the 
plaintiff's  title  to  the  land,  charge  G,  refused 
to  the  defendant  asserted  an  unsound  prop- 
osition. If  the  plaintiff  was  in  actual  peace- 
able possession  under  claim  of  ownership  or 
color  of  title,  it  was  sufficient  so  far  as  her 
right  of  recovery  against  the  defendant  In 
this  action  was  concerned. 

For  the  errors  pointed  out  the  judgment  of 
the  circuit  court  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

HARALSON,  TYSON,  DOWDBLL,  and 
SIMPSON,  JJ.,  concur. 
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WATTS  ▼.  3TATB. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  Crixihai.    Law— Appeax>— Bkoobd— Psk- 

EUMFTI0N8— ABBAIONILENT. 

Where  a  judgment  of  conviction  recited 
that  issue  was  joined  on  defendant's  plea  of 
not  piilty,  filed  In  the  cause,  it  will  be  presumed 
that  all  lias  been  regularly  done  which  does 
not  appear  by  the  record  to  have  been  other- 
wise and  that  he  was  duly  arraigned. 

2.  ROBBEBT  —  IHDICTMENT  —  DESCBIPTION     OF 

Pbopebty — Ctjbbehct. 

An  indictment  for  robbery,  describing  the 
currency  allied  to  have  t>een  stolen  as  "one 
two  bill,  lawnU  currency  of  the  United  States 
of  America,"  was  insumcient. 

Appeal  from  Clrcalt  Court,  Dallas  County ; 
B.  M.  Miller,  Judge. 

"Not  offlclally  reported." 

Jacob  Watts  was  convicted  of  robbery,  and 
be  appeals.    Reversed. 

Arthur  M.  Pitts  and  B.  W.  Pettus,  Jr., 
for  ai>pellant  Massey  Wilson,  Atty.  Oen., 
for  the  State. 

DOWDGLL,  J.  The  Indictment  on  which 
the  defendant  was  tried  charged  the  offense 
of  robbery.  The  judgment  recites  that  Issue 
was  Joined  on  the  defendant's  plea  of  not 
guilty  filed  in  the  cause.  It  is  insisted  that 
the  record  does  not  affirmatively  show  that 
the  defendant  was  arraigned  on  said  indict- 
ment before  being  put  to  bis  trial.  This 
question  was  decided,  and  adversely  to  appel- 
lant's contention.  In  Paris  v.  State,  36  Ala. 
232. 

The  Indictment  contained  but  one  count, 
and  it  was  demurred  to  on  the  ground  of 
insufficient  description  of  the  currency  al- 
leged to  have  been  stolen.  The  description 
was  as  follows:  "  •  *  •  And  one  two  bill, 
lawful  currency  of  the  United  States  of 
America,"  etc.  Such  a  description  Is  patent- 
ly and  confessedly  bad,  and  rendered  the 
indictment  demurrable.  The  case  of  Reed  v. 
State,  88  Ala.  86,  6  South.  840,  relied  on  by 
the  Attorney  General  for  the  state,  is  not 
an  authority  on  the  question  as  here  raised. 
In  that  case  the  question  was  raised  on  a 
motion  tn  arrest  of  judgment;  here  it  is 
raised  by  demurrer.  It  Is  not  necessary  to 
consider  other  qaestlons  raised  on  the  evi- 
dence and  charges,  as  they  relate  to  the  ques- 
tion of  description  above  considered. 

Reversed  and  remanded. 

McCIiBIiliAN,  0.  J.,  and  TYSON,  SIMP- 
SON, ANDBKSON,  and  DBNSON.  JJ.,  con- 
cur. 

aiSIiS.) 

No.  15,639. 

STATE  V.  DUPBRIBR. 

(Supreme  Court  of  Louisiana.    June  30,  1905.) 

1.  CBiMiifAi,  Law— Sebvice  of  Jubt  List— 
CJoNTiiruAiiCE— New  Tbiai.. 
The  fact  that  on  the  list  of  jurors  served 
upon  the  defendant  the  Christian  names  of  two 
of  the  jurors,  instead  of  being  given  in  full,  are 
given  by  initials  only,  and  the  farther  fact  that 


one  of  the  nainea  on  the  same  list  is  that  of  a 
man  who  does  not  exist,  do  not  constitute  ir- 
regularities sufficiently  serious  to  justify  the 
postponement  of  the  trial,  and  still  less  to  set 
aside  the  verdict 
2.  SAifE—lNBTBtroTioNs— Revision. 

Where  a  requested  special  charge  Is  so  im- 
perfect^ worded  that  it  would  be  unintelligible 
to  the  jury,  the  judge  may  refuse  to  give  it  on 
that  ground,  and  is  not  t>ound  to  revise  it  so 
as  to  make  it  intelligible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {{  1961,  2013.] 
8.  Sake— TaiAii— Minutes  of  Clebk. 

It  is  not  customary  for  the  cleric  to  note  in 
his  minutes  such  parts  of  ttie  trial  as  the  re- 
quest for  a  special  charge. 

(Syllabus  by  the  Court) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parisb  of  St.  Martin;  James  Simon, 
Judge. 

Joseph  Duperier  was  convicted  of  assault 
with  intent  to  kill,  and  appeals.    Affirmed. 

Edward  Simon,  for  appellant  Walter 
Oulon,  Atty.  Gen.,  and  Edwin  Sidney  Brous- 
sard,  Dist  Atty.  (Lewis  Guion,  of  counsel), 
for  the  State. 


PROVOSTT,  J.  Joseph  Duperier,  having 
been  Indicted,  under  Rev.  St.  1870,  i  791, 
for  cutting  with  an  ax  with  intent  to  commit 
murder,  and  having  been  found  guilty  and 
sentenced  to  imprisonment  in  the  penit^tiary 
for  seven  years,  takes  this  appeal. 

He  objected  to  the  list  of  jurors  served  up- 
on him  on  two  grounds :  (1)  that  the  Chris- 
tian names  of  two  of  the  jurors  on  the  list 
were  given  by  Initials  instead  of  by  being 
written  in  full ;  (2)  that  one  of  the  names  on 
the  list  was  that  of  a  man  who  did  not  exist 
He  asked  that  the  exceptions  be  fixed  for  trial 
at  a  future  day.  The  court  fixed  them  for 
trial  Instauter,  and  overruled  them.  Both 
rulings  were  correct  Granting  that  the  list 
was  irregular  In  the  respects  mentioned,  the 
irregularity  was  not  sufficiently  serious  to 
postpone  the  trial,  and  it  is  Rtill  less  so  for 
setting  aside  the  verdict  State  v.  Rodrigues, 
i5  La.  Ann.  1043,  13  South.  802. 

One  of  the  bills  of  exception  reads; 

"During  the  charge  of  his  honor  the  presid- 
ing judge  to  the  petit  jury  of  five,  trying  this 
al>ove-entitled  cause  criminal,  and  immediately 
after  reading  of  said  charge,  defendant,  through 
his  counsel  requested  the  court  in  writing  to 
instruct  the  jury  further,  charging  therein  on 
the  law  of  homicide  and  what  is  a  homicide 
per  infortunium,  self-defense,  and  locus  In  quo 
and  parish,  specially  refusal  to  pass  on  the 
effect  of  sections  791  and  703,  Rev.  St  which 
written  additional  charge  being  denied  by  the 
court  on  the  grounds  that  fie  had  already 
charged  the  jury  on  the  subject-matters,  special- 
ly refusing  to  charge  on  the  effect  as  blending 
6f  section  791  of  the  Revised  Statutes  and  sec- 
tion 793  of  said  Revised  Statutes,  and  was  pled 
ta  the  28tb  of  March,  1905,  and  is  not  now 
annexed  to  these  presents  as  the  said  court  re- 
fused, after  being  handed  to  the  court." 

This  court  does  not  know  what  were  the 
special  charges  which  were  thus  refused,  and 
which  are  thus  "not  annexed  to  these  pres- 
ents."   U  the  charges  were  worded  as  they 
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are  In  the  bill,  tbe  Jndge  correctly  refused 
them,  because,  as  thus  worded,  the  Jury  could 
not  haye  understood  them,  and  the  Judge  was 
not  bound  to  modify  them  In  their  rerblage. 
Where  a  special  charge  requested  to  be  given 
Is  so  worded  as  to  require  modification  or 
qualification,  the  Judge  Is  not  bound  to  glv«  it 
State  y.  Rlculfi,  35  La.  Ann.  770;  State  T. 
Ja(^son,  35  Ann.  769 ;  State  y.  West,  45  La. 
Ann.  17, 13  South.  173. 

Another  bill  Is  to  the  refusal  of  the  Judge 
to  amend  the  minutes  so  as  to  show  that  de- 
fendant's counsel  requested  a  certain  special 
written  charge  to  be  glyen.  The  record 
shows  that  the  only  written  apedal  charge 
which  the  counsel  requested  to  the  court  to 
giye  was  given;  hence  on  this  score  defendant 
has  no  ground  of  complaint  Nor  is  it  cus- 
tomary for  the  clerk  of  court  to  note  In  hla 
minutes  such  parts  of  the  trial  as  the  requests 
for  special  charges. 

This  court  will  not  review  the  refusal  of  an 
application  for  new  trial  when  the  sole 
ground  is  that  the  verdict  Is  contrary  to  law, 
etc. 

Motion  In  arrest  of  Judgment  The  minutes 
show  that  the  defendant  was  present  In  court 
at  every  Important  phase  of  the  trlaL  In  the 
absence  of  special  request  the  charge  of  the 
Judge  does  not  have  to  be  in  writing,  and  still 
less  does  it  have  to  be  copied  in  the  minutes. 

Judgment  affirmed. 


HARVIN  V.  DENTON. 
(Supreme  Court  of  MisaissippL    Nov.  27,  1906.) 
ABBITBATION— AWABD  BT  Paitt  ot  Abbitba- 

TOBS. 

Where  parties  submit  matters  to  arbitra- 
tion, by  agreement  that  each  shall  select  an 
arbitrator  and  the  two  so  selected  shall  select 
a  third,  and  the  arbitrators  so  selected  shall  in- 
vestigate the  matters  and  make  an  award,  an 
award  is  invalid  where  but  two  arbitrators 
make  the  Investi^tion. 

[Ed.  Note. — For  cases  in  point  see  vol.  4, 
Cent.  Dig.  Arbitration  and  Award,  {{  186,  187, 
204.]  -  «    -^ 

Appeal  from  Chancery  Court  Lauderdale 
County;  Stone  Deavors,  Chancellor. 

"To  be  offldally  reported." 

Bill  In  chancery  by  A.  M.  Denton  against 
F.  O.  Harvln  to  enforce  the  payment  of  an 
award.  From  a  decree  pro  confesso  agrainst 
the  defendant  he  appeals.    Reversed. 

Miller  &  Baskln,  for  appellant  Etbrldge 
&  McBeath,  for  appellee. 


WHITFIELD,  0.  3.  The  decree  in  this 
case  rests  exclusively  upon  the  legality  of 
the  award  made  by  the  arbitrators.  The 
submission  to  arbitration  is  made  In  the  fol- 
lowing words:  "It  Is  hereby  agreed  by  and 
between  F.  C.  Harvln  and  A.  M.  Denton,  who 
are  and  have  been  doing  a  sales  business  of 
horses,  mules,  etc.,  in  the  city  of  Meridian, 
Lauderdale  county,  state  of  Mississippi,  un- 
der the  firm  name  and  style  of  Denton  & 
Harvln,  and  differences  having  arisen  be- 
tween said  Denton  &  Harvln,  and  a  dissolu- 
tion and  settlement  being  hereby  agreed  up- 
on, that  in  order  to  adjust  and  settle  all  mat- 
ters and  controversies  with  said  business  and 
said  firm,  each  agree  and  pledge  themselves 
to  an  arbitration  of  this  matter,  and  to  this 
end  each  will  immediately  select  an  arbitra- 
tor, who  shall  be  a  person  of  good  standing 
and  integrity  and  a  resident  of  the  dty  of 
Meridian,  said  county  and  state,  and  that 
when  each  party  shall  select  an  arbitrator 
that  two  arbitrators  shall  immediately  meet 
and  select  a  third  arbitrator,  who  shall  al- 
so be  a  disinterested  good  dtissen  of  known 
Integrity,  and  that  when  said  arbitrators  are 
so  selected  they  shall  Immediately  proceed 
to  Investigate  the  books  and  all  matters  per- 
taining to  said  disputed  matters,  and  when 
they  shall  have  made  a  thorough  and  complete 
investigation  said  arbitrators  shall  render  a 
statement  of  their  conclusions  and  Judgment 
as  to  the  matters  or  differences  between  said 
parties,  and  shall  certify  and  sign  said  state- 
ment and  when  the  same  is  so  done,  each  of 
the  parties — that  is,  the  members  of  the 
firm  of  Denton  &  Harvln — shall  be  handed 
a  copy  of  said  conclusions  so  reached  by  said 
arbitrators,  and  that  when  the  same  is  so  cer- 
tified and  handed  to  each  of  the  parties  it 
shall  be  conclusive  as  to  all  matters,  settie- 
ments,  and  other  matters  pertaining  to  said 
partnership  business.  Witness  our  signa- 
tures this  the  3d  day  of  June,  1903.  [Signed] 
F.   C.   Harvln.    A.   M.   Denton." 

It  is  perfectly  manifest  from  the  reading 
of  this  submission  that  all  three  of  the  arbi- 
trators were  required  to  investigate  fully 
together  the  matters  of  difference,  and  to 
make  together  an  award,  and  to  certify  and 
sign  together  said  award.  Only  two  signed 
it  and  only  two,  as  is  clearly  shown,  made 
an  Investigation,  and  appellant  was  entitled 
to  the  Judgment  and  care  of  all  three  of  the 
arbitrators  throughout  the  whole  of  the  in- 
vestigation. See  2  A.  &  Eng.  Bncy.  of  Law 
(2d  Ed.)  p.  641;  Willis  v.  Higginbotham,  61 
Miss.  161. 

The  decree  is  reversed  and  remanded. 
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STANTON  T.  HBLH  et  aL 
(SnjpNme  Court  of  Mississippi.    Not.  27, 1905.) 
L  WnifxasES    —    CompctAci   —    Ci.aiub 

AOAIIfST    DECEDKirrS. 

Under  the  ezpresi  provlsiona  of  Ber.  Code 
1882,  }  1740,  a  person  maj  not  testify  as  a  wit- 
ness to  establish  his  own  claim  against  the  ea- 
tate  of  a  deceased  person,  when  such  claim 
oriiinated  durinc  the  lifetime  of  snch  deceased 
parson. 

[EkL  Note. — For  cases  in  point,  see  Tol.  60, 
Cent  Dig.  WitneBses,  U  S66,  682.] 

2.  LlMITATIOITS — EXFBESS    Tbcbt — CoiTTiin;- 

ARCX  OF  Relation. 

In  ease  of  an  express  tmst,  limitations  do 
not  rnn  so  long  as  the  tmst  relation  is  ac- 
knowledged or  the  trust  agreement  subsists. 

[Eld.  Note. — For  cases  in  point,  see  rol.  83, 
Cent.  Dig.  Limitation  of  Actions,  {  607.] 

8.  Same — Repudiatioit  of  Tbust, 

Under  Rev.  Code  1892,  t  276S,  providing 
that  bills  for  relief  in  case  of  a  tmst  not  cog- 
nizable by  the  courts  of  common  law  shall  be 
filed  witlun  10  years  after  the  canae  of  action 
shall  accrue,  a  cause  of  action  accrues  and  limi- 
tations begin  to  run,  in  case  of  a  trust,  either 
express  or  implied,  not  cognizable  by  the  courts 
of  common  law,  where  by  express  declaration  or 
act  adverse  to  the  recognition  and  existence  of 
the  tmat  relation  the  cestuis  que  trust  are  ac- 
tually advised  of  the  repudiation  of  the  trust 
by  the  trustee. 
4.  Same. 

The  acta  of  a  trustee  in  selling  a  half  in- 
terest in  the  tmst  estate  with  the  full  knowl- 
edge of  the  cestui  que  trust  and  his  subsequent 
ddivery  of  possession  to  the  vendee  without 
protest  or  objection,  and  in  destroying  a  letter 
containing  a  recognition  of  the  trust  in  the 
presence  of  the  cestui  que  trust  and  his  wife, 
were  sufficient  to  indicate  the  repudiation  of 
the  trust  by  the  trustee  and  to  set  limitations 
in  motion  against  the  enforcement  of  the  trust. 

API>eaI  from  Chancery  Court,  Hinds  Conn- 
ty:  R.  B.  Mayes,  Chancellor. 

Bill  in  chancery  by  Fred  Stanton  against 
Thomas  Helm  and  others,  praying  an  ac- 
counting. From  a  decree  dismissing  tlie  bill, 
complainant  appeals.    Affirmed. 

Tbe  facts  disclosed  by  the  record  are  In 
snbstance  as  follows:  Appellant  owned  and 
managed  a  plantation  known  as  "La  Marque," 
In  Concordia  parish,  La.  His  operations 
were  not  successful,  the  property  yield- 
ed no  revenue,  and  a  mortgage  was  given 
to  Jurey  &  OilMs  of  New  Orleans,  La.,  for 
$4,600.  In  November,  1876,  in  accordance 
Tvitli  an  agreement  between  appellant  and 
Tbos.  B.  Helm,  the  father  of  appellee  Thomas 
Hebn,  the  mortgage  was  assigned  to  Mrs. 
Splcard,  the  sister  of  Tbos.  B.  Helm,  and 
annt  of  Stanton;  ber  money  being  advanced 
for  that  pnrpose.  Foreclosure  proceedings 
which  had  been  instituted  by  Jurey  &  Glills 
resulted  in  a  sale  of  the  lands  on  April  21, 
1877,  at  which  sale  Thos.  B.  Helm  became 
tbe  purchaser,  receiving  a  sberUTs  deed, 
which  was  promptly  recorded,  and  taking 
also  a  quitclaim  deed  from  Stanton  and  bis 
cobeira,  which  was  also  placed  of  record. 
Helm  iwid  in  addition  to  tbe  amount  bid  at 
tbe  sale,  all  taxes  due,  including  those  for 
tbe  two  years  prior  to  his  purchase,  and 
certain  enrolled  Judgments  which  rested  as 
89  SO.— 28^ 


a  lien  on  the  place,  and  also  advanced  money 
to  run  the  place  during  the  year  1877.  Stan- 
ton remained  on  tbe  place  during  tbe  year 
1877,  when  Helm  sold  under  warranty  deed 
to  T.  K.  and  B.  H.  Oreen  a  half  Interest  in 
the  property,  T.  K.  Oreen  going  on  the  plac» 
as  manager;  Stanton,  according  to  the  testi- 
mony offered  by  the  defendants,  being  present 
wben  tbe  sale  occurred.  Subsequently  T.  K, 
Oreen  acquainted  Stanton  and  bis  wife  witb 
tbe  fact  that  he  bad  purchased  an  Interest 
in  the  place.  Several  years  later  T.  K. 
Oreen  purchased  the  interest  of  B.  H.  Ore^ 
and  thus  became  tbe  owner  of  an  undivided 
half  interest  in  tbe  property.  Oreen  and 
Helm  treated  the  property  as  tbeir  own,  im- 
proved it,  purchased  and  added  to  it  other 
lands  adjoining,  and  conducted  the  farming 
operations  as  owners  of  tbe  property.  Tbe 
accounts  were  kept  in  common  with  all  other 
accounts  of  Oreen  and  Helm;  no  separate 
account  being  kept  for  this  particular  planta- 
tion. AlM>ut  1879  Helm  destroyed,  in  the 
presence  of  Stanton  and  his  wife,  a  letter 
written  in  1877  acknowledging  that  the  pur- 
chase was  made  under  a  trust  agreement. 
Subsequently  Stanton  and  bis  lawyer  de- 
manded of  Oreen  and  Helm  an  accounting 
of  the  proceeds  of  tbe  crops  on  La  Marque. 
This  was  refused,  and  no  accounting  was 
ever  made,  and  Stanton's  right  thereto 
denied.  Stanton  spoke  to  counsel  to  bring 
suit  in  1892,  but  no  salt  was  brought  until 
the  present  proceeding  was  instituted.  All 
these  matters  occurred  more  than  10  years 
before  the  Institution  of  this  suit  Tbos.  B. 
Helm  died  in  1893,  and  the  operations  con- 
tinued until  1902,  when  Thomas  Helm  and 
Erskine  Helm,  heirs  of  Tbos.  B.  Helm,  con- 
veyed to  Bllen  H.  Oreen,  widow  of  T.  E. 
Oreen,  tbeir  half  interest  in  the  property; 
no  mention  being  made  in  tbe  record  of  any 
claim  by  Stanton.  From  1878  up  to  the  death 
of  tbe  elder  Helm,  Stanton  frequently  call- 
ed on  talm  for  financial  assistance,  and  re- 
ceived loans,  at  various  times.  Nowhere 
In  the  co'rrespondence  is  there  anything  to 
Indicate  that  Stanton  claimed  an  interest 
in  tbe  La  Marque  plantation.  After  the 
death  of  tbe  elder  Helm,  bis  son,  Thomas 
Helm,  made  further  loans  to  appellant  and 
there  is  no  intimation  in  the  correspondence 
between  them  of  any  daim  by  appellant  to 
the  property.  In  February,  1903,  Stanton 
filed  a  bill  in  chancery,  alleging  that  the 
original  transaction  in  1876  was  a  loan,  and 
that  ThoB.  E.  Helm,  for  some  reason  of  bis 
own,  took  the  assignment  of  the  mortgage 
of  Jurey  &  Glills  in  Mrs.  Spicard'a  name; 
that  complainant  had  an  agreement  witb 
Helm  whereby  the  land  was  to  be  purchased 
by  Helm  at  the  foreclosure  sale  and  held 
In  trust  for  the  benefit  of  complalntmt  and 
reconveyed  to  him  when  tbe  debt  and  interest 
and  any  advances  made  should  be  satisfied; 
that  this  agreement  was  reduced  to  writing, 
which  Helm  agreed  to  file  for  record,  but 
which  was  never  done^  and  the  agreement 
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had  been  lost  The  complainant  further  al- 
leged that  he  only  recently  learned  of  the 
sale  to  the  Greens,  and  asserted  his  claim 
as  the  equitable  owner  of  the  property,  and 
prayed  a  discovery  of  all  the  facts  connected 
with  transaction,  and  for  an  accounting. 
The  case  was  heard  on  pleadings  and  evi- 
dence, and  the  court  entered  a  decree  dis- 
missing the  bill,  from  which  complainant 
appeals. 

Frank  Johnston  and  Jno.  S.  Boatner,  for 
appellant    Brame  ft  Brame,  for  appellees. 

TRULY,  J.  The  testimony  of  Stanton, 
the  appellant  falls  clearly  within  the  In- 
hibition of  the  rule  announced  by  section 
1740,  Rev.  Code  1882.  This  la  a  suit  which 
he  has  Instituted  to  establish  and  enforce 
a  claim  against  the  estate  of  a  decedent 
which  originated  in  the  lifetime  of  the  de- 
ceased. Manifestly  it  is  not  competent  to 
prove  such  claim  by  his  own  testimony. 
This  rule  is  so  well  settled  that  any  citation 
of  authority  to  sustain  the  conclusion  is 
thought  unnecessary.  Nor  do  we  understand 
that  able  counsel  for  appellant  seriously  con- 
trovert the  correctness  of  this  proposition, 
but  they  rely  upon  other  testimony  in  the 
record  to  make  out  the  case.  With  the  dep- 
osition of  Fred  Stanton  left  out  of  con- 
sideration, the  cause  of  the  appellant  rests 
on  the  testimony  of  his  wife.  In  connection 
with  certain  minor  drcumstances  of  slight 
probative  force  detailed  by  other  witnesses. 
Giving  to  the  testimony  of  Mrs.  Virginia 
Stanton  implicit  credence,  the  following 
facts  may  be  considered  aa  proven:  The 
purchase  of  the  land  In  controversy  by  Thos. 
E.  Helm  in  1877  was  In  pursuance  of  an 
agreement  between  him  and  Fred  Stanton. 
This  agreement  created  an  express  trust  on 
the  part  of  Helm  to  reconvey  to  Stanton 
under  certain  drcmnstances.  But  this  is 
all.  Here  the  competent  testimony  for  the 
appellant  ends.  In  view  of  the  entire  rec- 
ord, this  is  not  enough  to  make  out  his  case. 
The  irresistible  preponderance  of  the  evi- 
dence demonstrates  that  the  original  agree- 
ment whatever  its  exact  terms  may  have 
been,  was  either  annulled  by  subsequent  set- 
tlement or  openly  repudiated  by  Helm.  The 
conduct  of  all  parties  and  all  the  facts  in 
proof  are  more  readily  reconciled  on  the 
theory  that  at  the  close  of  the  year  1877 
a  complete  settlement  was  amicably  reached, 
all  dlCFerences  adjusted,  and  the  agreement 
to  reconvey  canceled.  This  conclusion  is 
more  in  harmony  with  the  relations  proven, 
by  correspondence  and  the  unbroken  course 
of  business  dealings,  to  have  existed  be- 
tween the  parties  for  more  than  a  quarter 
century,  than  to  assume  from  a  series  of 
trivial  and  disconnected  circumstances  that 
Thos.  B.  Helm  had  deliberately  deceived, 
oppressed,    and    defrauded    an    unfortunate 


kinsman,  whom  the  record  shows  be  had 
assisted  at  many  critical  junctures. 

However  this  may  be,  certain  it  is  that 
the  alleged  trust  agreement  was  after  the 
tall  of  1877  repeatedly  and  openly  repudiated 
by  Helm,  by  many  acts  adverse  to  any  claim 
by  Stanton,  and  antagonistic  to  the  idea 
that  he  recognized  that  his  title  to  the  land 
in  question  was  clouded  by  any  conditions. 
An  open  repudiation  of  a  trust  by  the  one 
attempted  to  be  charged  therewith,  if  plainly 
brought  to  the  notice  and  knowledge  of  the 
parties  in  interest  is  sufficient  to  place  in 
motion  the  statute  of  limitations,  whether 
the  trust  be  expressed  or  Implied.  Cooper 
v.  Coopeae,  61  Miss.  696.  In  the  case  of  an 
express  trust  no  statute  of  limitations  runs 
so  long  as  the  trust  relation  is  acknowledged 
or  the  trust  agreement  subsisting,  because, 
so  long  as  this  condition  exists,  no  catise 
of  action  has  accrued.  But  in  case  of  a 
trust  "not  cognizable  by  the  courts  of  com- 
mon law,"  like  the  one  now  under  consid- 
eration, whether  the  same  be  express  or 
implied,  a  cause  of  action  does  accrue,  and 
the  statute  of  limitations  begins  to  run 
immediately,  when  by  express  declaration 
of  repudiation  to  them,  or  act  adverse  to 
the  recognition  and  existence  of  the  trust 
relation  brought  to  their  knowledge,  the 
parties  in  interest  are  actually  advised  that 
the  trust  has  been  repudiated.  From  the 
moment  the  parties  claiming  an  interest  by 
virtue  of  a  trust  even  though  express,  are 
actually  notified,  by  declaration  or  adver- 
sary act  that  the  trust  Is  denied,  from  that 
moment  the  holding  or  possession  becomes 
adverse  to  their  claim.  Section  2763,  Rev. 
Code  1892;  Cooper  v.  Cooper,  supra. 

It  is  unnecessary  to  enumerate  the  many 
and  various  incidents  of  open,  advorse  as- 
sertion of  sole  and  hostile  title  by  Helm, 
all  of  which  were  with  the  personal  knowl- 
edge of  the  appellant  The  record  abounds 
with  such  acts  utterly  inconsistent  with  the 
idea  that  Helm  acknowledged  the  existence 
of  any  trust  relation  between  himself  and 
Stanton.  The  sale  of  a  half  interest  in  the 
trust  estate  in  1877  to  Green,  with  the  full 
knowledge  of  Stanton,  and  his  subsequent 
delivery  of  possession  without  protest  or  ob- 
jection, and  the  destruction  of  the  letter, 
which  it  is  now  claimed  contained  a  recog- 
nition of  the  trust  in  the  presence  of  Stan- 
ton and  his  wife,  are  sufficient  without  a 
detailed  recitation  of  other  equally  potent 
facts,  to  demonstrate  the  absolute  repudia- 
tion by  Helm  of  any  trust  express  or  im- 
plied. And,  as  these  acts  all  occurred  more 
than  10  years  before  the  institution  of  this 
proceeding,  it  follows  that  any  right  of  re- 
covery which  Stanton  might  originally  have 
had  was  barred. 

The  decree  la  afflrmed. 
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TAZOO  A  M.  V.  R.  CO.  t.  tHPOLDT. 

{Supreme  Conrt  Of  Misaiaaippi.    Nov.  27,  1905.) 
BiairntT  DoHAni— Ohahok  or  Btbket  Oradk 

BT    RA.njlOAD  —  LlABIUTT    TO    ABUTTIHa 
OWREB. 

A  railroad  which  raises  a  street  nade, 
thoach  with  the  anthori^  of  the  city.  Is  liable 
for  mjnry  to  abutting  pro_i>erty ;  the  city  not 
haTing  power  to  Injure  it  without  compensation. 
(Eld.  Note. — For  cases  in  point,  see  vol.  18* 
Cent  Dig.  Eminent  Domain.  »  286,  287,  810.] 

Appeal  from  Olrcnlt  Oonrt,  Warren  Ooonty; 
O.  W.  Catchlngs,  Judge. 

Action  by  Julius  Lefoldt  against  tbe  Yazoo 
&  Mississippi  Valley  Railroad  Oompany. 
From  a  judgment  on  a  peremptory  instruc- 
tion to  find  for  the  plaintiff,  defendant  ap> 
peals.     Affirmed. 

Mayea  &  Longstreet  and  0.  N.  Burch,  for 
appellant    Dabney  &  McCabe,  for  appellee. 

CALHOON,  J.  In  an  action  for  damages 
to  his  real  property,  caused  by  raising  tbe 
grade  of  the  street  In  front  of  it,  tbe  plain- 
tiff  below,  appellee  here,  shows  in  evidence 
that  the  defendant  company  did  raise  the 
street  several  feet  that  this  damaged  his 
property  to  the  amount  of  his  recovery,  that 
there  was  a  grade  of  the  street  established 
and  tbe  street  paved  with  rock  by  the  dty 
of  Vidcsburg,  and  that  this  was  raised  by 
defendant  by  the  deposit  of  gravel,  and  that 
it  was  not  necessary  to  raise  the  gfrade  In 
order  to  keep  It  In  repair  with  gravel.  It  ap- 
pears In  the  progress  of  the  trial  that  (quot- 
ing from  the  record)  "tbe  defendant  here 
offered  to  prove  that  under  the  ordinance  by 
the  city  of  Vlcksburg  granting  the  L.,  N.  O.  & 
T.  Railroad,  of  which  tbe  defendant  company 
to  the  successor  by  virtue  of  consolidation; 
that  that  ordinance  required  the  railroad 
company  to  gravel  this  street  and  keep  It 
graveled,  and  that  it  further  required  the 
railroad  company  to  keep  the  rails  of  Its 
track  flush  on  a  level  with  the  street;  that 
from  time  to  time  the  board  of  mayor  and 
aldermen  would  notify  the  defendant  com- 
pany to  put  gravel  upon  this  street,  and  from 
time  to  time  in  pursuance  of  this  notice  the 
defendant  company  for  several  years  past 
has  each  year  spread  gravel  over  the  street; 
that  tbe  effect  of  this  has  been  to  raise  tbe 
street  and  in  order  to  keep  the  track  level 
or  flush  with  the  street  that  they  raised 
their  tracks'  to  correspond  with  this  raised 
grade.  This  proof  was  objected  to,  the  ob- 
jection was  sustained,  and  the  defendant 
excepted." 

Disregarding  technical  objections,  it  Is  not 
easy  to  find  in  this  an  authority  to  raise  the 
street  or  change  the  grade.  But  we  think 
the  result  should  be  the  same  if  it  did.  The 
city  must  have  the  power  before  it  can  trans- 
fer It  to  appellant  and  it  did  not  have  the 
power  to  so  damage  appellee  without  pre- 
vious compensation.  In  reaching  this  con- 
clusion we  have  examined,  pro  and  con,  tbe 


following:  Theobold  ▼.  L.,  N.  O.  &  T.  R.  B. 
Co.,  66  Miss.  279,  6  South.  230,  4  L.  R.  A. 
736,  14  Am.  St  Rep.  564;  Stowers  v.  Postal 
Telegraph  Co.,  68  Miss.  669,  9  South.  866,  12 
L.  R  A.  884,  24  Am.  St  Rep.  290;  A.  &  V.  R. 
R.  Go.  V.  Bloom,  71  Miss.  247,  16  South.  72; 
Vlcksburg  V.  Herman,  72  Miss.  211,  16  South. 
484;  O'Brien  v.  Philadelphia,  SO  Am.  St  Rep. 
844,  note;  Connors  v.  T.  &  M.  V.  R.  R.  Co. 
(Miss.)  88  South.  820 ;  Gulf,  etc.,  v.  Bowers,  80 
Miss.  670, 32  South.  113, 27  Am.  ft  Bug.  Ency.  of 
Law,  122;  Fries  v.  N.  T.  (N.  T.)  62  N.  B.  868; 
Const  Miss,  i  17;  Charter  of  City  of  Vlcks- 
burg, Acts  1884,  pp.  489,  441,  442,  &  891,  i 
28,  arts.  16,  25^  26. 
Affirmed, 


OWENS  at     al.  v.  WADDBIXi^ 

(Supreme    Conrt    of     Mississippi.    Nor.    27, 
1905.) 

1.  Appeal — Qukstiorb    Not   Raised   BEunr. 

Where  a  demurrer  to  a  petition  was  based 
on  the  ground  that  the  court  was  without  Juris- 
diction, but  there  was  iy>  suggestion  that  Juris- 
diction was  challenged  on  the  ground  that  the 
hearing  was  in  vacation,  and  defendants  made 
no  objection  to  a  continuance  to  a  stated  dats 
in  vacation,  and  took  part  in  the  taking  of  dep- 
ositions, and  entered  into  the  stipulations  wini 
opposing  counsel,  and  at  tbe  hearing  made  no 
applicauon  for  postponement  but  Joined  issue 
after  the  overruling  of  their  demurrer  and  pro- 
ceeded to  trial  upon  the  merits,  they  could  not 
on  appeal  contend  that  they  were  entitled  to 
a  delay,  or  that  the  chancellor  was  without 
power  to  entertain  the  proceeding  and  render 
a  decree  in  vacation. 

2.  ConsTB — Chaitcxbt— Tebus   of  Oottbt. 

The  chancery  conrt  is  clothed  with  com- 
plete jurisdiction  to  determine  all  matters  re- 
lating to  the  administration  of  estates,  and  is 
always  open  for  the  hearing  of  petitions  by  any 
one  interested  asking  for  the  construction  of 
the  last  will  of  a  decedent 
a  Same— Time    to   Stm — Statutobt    Pbovi- 

BIOKB. 

A  legatee,  who  Is  given  "a  comfortable 
support"  during  her  life,  to  begin  immediately 
upon  testator's  decease,  may  file  a  petition  in 
equity  for  the  construction  of  the  will  and  the 
determination  of  the  amount  to  be  paid  her  by 
the  executors,  without  regard  to  the  provisions 
of  Code  1892,  i  1922,  prohibiting  the  bringing 
of  an  action  against  an  executor  until  after 
the  expiration  of  six  months  from  the  date  of 
his  letters,  or  section  1061,  authorizing  a  dis- 
tributee or  legatee  to  petition  for  his  share 
or  legacy  at  any  time  after  the  expiration  of 
12  monUis  from  the  grant  of  letters. 

Appeal  from  Chancery  Court,  Holmes 
County;  J.  F.  McCool,  Chancellor. 

Bill  In  chancery  by  Mrs.  M.  W.  Waddell 
against  J.  K.  Ownes  and  others,  executors, 
to  compel  said  executors  to  set  aside  a  suita- 
ble allowance  for  the  support  of  petitioner 
under  the  terms  of  the  will.  From  a  decree 
In  favor  of  petitioner,  defendant  appeals. 
Affirmed. 

A.  O.  Ownes  died  on  March  7,  1906,  leaving 
neither  children  nor  descendants  of  children. 
He  bad  inherited  considerable  property  from 
his  wife,  whose  death  occurred  some  time 
prior  to  his  own.    His  will,  which  was  duly 
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probated,  named  appeHants  as  executors  with- 
out bond,  and,  after  making  other  special 
bequests,  made  them  residuary  legatees.  The 
will  farther  charged  said  legatees  to  "pro- 
vide comfortable  support"  for  his  mother-in- 
law,  Mrs.  M.  W.  Waddell,  during  her  life, 
oat  of  his  estate.  The  eyldence  showed  that 
Mrs.  Waddell  was  88  years  old.  In  feeble 
health,  partially  paralyzed,  and  In  constant 
need  of  medical  attention  and  nursing.  The 
will  was  probated  March  20,  1905,  and  con- 
firmed by  the  court  May  23d.  On  May  9th, 
while  confirmation  was  pending,  appellee 
filed  her  petition,  asking  the  court  to  con- 
strue the  will  and  fix  the  amount  which  the 
executors  were  to  pay  her  for  support,  setting 
forth  the  fact  that  only  910  had  been  paid 
towards  her  support  since  the  death  of  the 
testator.  At  the  May  term  this  action  came 
up  at  the  same  time  with  the  motion  to  con- 
firm the  action  of  the  clerk  In  vacation  in 
probating  the  will.  No  final  action  was 
taken,  however;  the  court  directing  the  execu- 
tors to  be  cited  to  appear  before  the  chancel- 
lor In  vacation  on  June  17th.  The  citation 
was  duly  served,  and' the  attorneys  for  the 
executors  were  present  at  the  taking  of  the 
testimony,  and  demurred  to  the  petition, 
setting  forth:  (1)  That  the  court  was  with- 
out jurisdiction  to  entertain  the  petition  or 
grant  the  relief  prayed  for;  (2)  that  the 
petition  and  action  were  brought  less  than 
six  months  from  the  date  of  letters  testamen- 
tary, contrary  to  section  1922  of  the  Oode  of 
1882;  (3)  that  the  petition  seeks  to  set  forth 
a  claim  to  a  legacy  before  the  expiration  of 
12  months  from  the  grant  of  letters  testa- 
mentary, contrary  to  section  1961  of  the 
Code  of  1892.  The  conrt  overruled  the  de- 
murrer, issue  was  joined,  and  a  decree  was 
rendered,  fixing  the  amount  at  $50  per  month 
for  the  support  of  the  petitioner,  to  be  dis- 
bursed by  the  clerk  and  accounted  for,  with 
proper  vouchers  to  be  submitted  to  the  court 
No  application  was  made  for  further  time 
to  plead  or  to  take  depositions.  From  the 
action  of  the  court  this  appeal  is  prosecuted. 

Hooker  &  McBee,  for  appellant  Noel, 
Pepper  &  Elmore,  for  appellees. 

TRULY,  J.  We  see  no  reason  to  disturb 
the  decree  i  of  the  chancellor.  The  point 
stressed  here,  with  much  force,  that  the 
chancellor  was  without  power  to  entertain 
such  proceeding  and  render  a  decree  therein 
in  vacation,  was  not  presented  with  sufficient 
clearness  by  the  demurrer  to  require  the 
chancellor  to  postpone  the  hearing  to  a 
later  date,  in  the  absence  of  any  request  to 
that  effect  The  first  ground  of  the  de- 
murrer avers  want  of  jurisdiction  in  the  court 
generally,  denying  the  power  of  the  court  to 
entertain  the  petition,  not  because  the  hear- 
ing was  in  vacation,  but  by  reason  of  a 
lack  of  power  to  grant  the  relief  prayed 
for.  There  la  no  suggestion,  and  certainly 
no  specific  averment  that  the  jurisdiction 
was  challenged  on  the  ground  that  the  bear- 


ing was  in  vacation.  In  fact,  the  whole 
trend  of  the  record  inclines  ns  to  believe 
that  such  conld  not  have  been  the  prime 
object  of  this  ground  of  the  demurrer.  The 
petition  was  made  returnable  to  the  regular 
term  of  the  court  and  was  by  order  duly 
entered  on  the  minutes  In  term  time,  con- 
tinued for  hearing  and  determination  to  a 
stated  date  in  vacation.  No  objection  on  the 
part  of  the  executors  or  their  counsel  was 
made  to  this  order.  Subsequently  in  vacation 
they  took  part  in  the  taking  of  depositions 
and  entered  Into  an  agreement  with  opposing 
counsel  that  certain  material  matters  of  evi- 
dence might  be  considered  on  the  hearing  be- 
fore the  chancellor.  At  the  hearing  they 
made  no  application  for  postponement  or  de- 
lay, but  their  demurrer  being  overruled. 
Joined  issue,  the  record  recites,  upon  the 
merits  and  proceeded  to  a  final  determination 
of  the  questions  presented.  They  cannot  now, 
having  participated  without  objection  in  the 
trial,  be  heard  to  say  that  they  were  entitled 
to  a  delay  or  to  additional  time  for  the  prep- 
aration of  their  case.  An  alleged  error,  not 
vital  in  its  nature,  but  arising  merely  on  a 
point  of  practice,  which  might  have  been 
waived,  and  to  which  the  attention  of  the 
trial  judge  was  not  specifically  directed, 
cannot,  in  fairness  to  him,  be  considered  on 
appeal.  We  think  none  of  the  -  grounds  of 
demurrer  present  any  cause  why  the  petition 
should  have  been  denied. 

The  chancery  court  is  clothed  with  the 
fullest  jurisdiction  to  determine  all  matters 
relating  to  the  administration  of  estates,  and 
la  always  open  for  the  hearing  of  a  petition 
by  any  one  interested,  asking  the  construc- 
tion of  the  last  will  of  a, decedent  Not  do 
we  think  the  particular  proceeding  here  pre- 
sented comes  within  the  purview  of  section 
1922  or  section  1961,  Code  1892.  The  reason 
on  which  each  of  these  statutes  la  baaed  doea 
not  exist  in  this  case.  The  estate  la  admit- 
tedly solvent  and  no  rights  of  creditors  are 
involved  or  can  be  prejudiced.  This  is  not 
a  suit,  within  the  meaning  of  the  statute,  snch 
as  may  not  be  instituted  against  the  executors 
of  a  last  will  and  testament  within  the  pre- 
scribed period;  nor  is  it  a  proceeding  institnt- 
ed  by  a  legatee  or  annuitant  to  compel  dis- 
tribution. Appellee  does  not  stand  in  the 
attitude  of  either.  She  was  granted  by  the 
terms  of  the  will  "a  comfortable  support" 
during  her  life,  and  In  view  of  her  advanced 
age,  her  helplessness,  and  her  impoverished 
circumstances,  it  was  manifestly  the  inten- 
tion of  the  testator  that  this  support  should 
begin  immediately  upon  his  decease  and  con- 
tinue so  long  as  she  should  live.  In  view  of 
the  age  and  physical  condition  of  appellee,  as 
portrayed  by  this  record,  how  idle  and  perfect- 
ly futile  would  have  been  thia  provision  for 
her  support  if  the  contention  of  the  execntors 
be  true  that  she  must  wait  until  the  expira- 
tion of  the  statutory  period  mentioned  in  the 
sections  cited,  and  then  only  recover  at  the  end 
Of  a  litigation  with  the  execntora.    Such  a 
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courae  would  inevitably  tend  to,  and  might 
absolntely,  defeat  the  purpose  of  the  testator. 
A  purpose  so  worthy  and  so  commendable 
that  in  our  opinion,  under  the  peculiar  dr- 
comstances  of  this  case  the  executors  them- 
selves, if  in  doubt  as  to  their  power,  should 
have  Invoked  the  aid  of  the  court  to  enable 
them  to  carry  Into  effect  the  generous  im- 
pulse of  the  testator,  the  common  benefactor 
of  them  all.  For  In  all  human  probability, 
before  the  tedious  delays  thus  entailed  upon 
appellee  would  have  ended,  she  would  have 
been  removed  far  beyond  the  need  of  human 
help  and  beyond  the  fear  of  human  niggard- 
liness. 

The  decree  of  the  chancellor  la  manifestly 
correct  from  a  legal  viewpoint,  and  is  in  ac- 
cordance with  every  dictate  of  Justice  and 
bumanlty. 

Affirmed. 


GOODE   V.    STATE. 

{Supreme  Conn  of  Florida,  Division  A.    Oct 
24, 1905.) 

1.  COWHTITUTIOWAI.    LAW  — Bx    POR    FaOTO 

Law. 
Among  other  things,  the  term  "ex  post  facto 
law"  includes  every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less  or  diiferent 
testimony  than  the  law  required  at  the  time  of 
the  commission  of  the  offense  in  order  to  convict 
the  offender. 

[Eld.  Note. — For  cases  in  point,  see  voL  10, 
Gent  Dig.  Constitutional  Law,  {  681.] 

2.  STATDTIS— CONSTBUCrlON. 

It  is  the  general  rule,  in  construing  stat- 
utes, that  construction  is  favored  which  gives 
effect  to  every  clause  and  every  part  of  the  stat- 
ute, thus  producing  a  consistent  and  harmoni- 
ous whole,  and  a  construction  which  would 
leave  without  effect  an:^  part  of  the  language 
used  should  be  rejected,  if  an  interpretation  can 
be  found  which  will  give  it  effect;  yet  how- 
ever important  it  is  to  give  significance  and 
effect  to  every  word,  clause  and  sentence  in  a 
statute,  less  regard  is  to  be  paid  to  the  words 
used  than  the  policy  which  dictates  the  act. 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Statutes,  |  283.] 

3.  IKTOXIOATINO    LiQUOBS  —  IrUCOAI.   SAIJ( — 
BVIDKNCB. 

Section  8,  p.  68,  c.  4930,  of  the  Laws  of 
1901,  which  provides  that  "in  the  trial  of  viola- 
tions of  sections  1  and  2  of  this  act,  it  shall  not 
be  necessary  for  the  prosecution  to  prove  that 
the  defendant  had  any  interest  in  the  money 
received  by  a  defendant  for  whisky  or  liquor 
delivered  by  him,  but  proof  of  the  delivery  of 
liquor  by  a  defendant  and  the  receipt  of  money 
therefor  by  him  shall  be  sufficient  prima  facie 
evidence  of  the  ownership  of  said  liquor  by  a 
defendant"  has  the  effect  of  modifying  the  rule 
of  evidence  enunciated  in  Anderson  v.  State,  32 
Fla.  242,  13  South.  435,  by  makmg  proof  of 
the  delivery  of  whisky  to  a  person  by  a  defend- 
ant and  the  receipt  of  money  therefor  by  him. 
prima  facie  evidence  of  the  ownership  of  said 
whisky  by  the  defendant  and  thereby  casting 
upon  him  the  burden  of  rebutting  the  legal  pre- 
sumption. 

4.  Sake. 

In  a  prosecution  for  violation  of  the  local 
option  law,  the  crime  mar  be  proved  by  show- 
ing a  systematic  course  of  trade  by  the  defend- 
ant as  well  as  by  showing  a  single  act. 
6.  Sams— Etidencb  or  Cibcumstances. 

Evidence  of  circumstances  tending  to  con- 


nect the  accused  wltb  the  commission  of  the  al- 
legal  crime,  even  though  inconclusive,  is  properly 
amnitted ;  and  this  is  especially  true  in  a  pros- 
ecution for  violation  of  the  local  option  law, 
when  such  evidence  tends  to  throw  light  upon 
the  real  transaction.  The  admission  of  such 
evidence  rests  largely  within  the  jndidal  dis- 
cretion of  the  trial  judge,  and  an  appellate 
court  should  not  disturb  his  ruling  thereon,  un- 
less an  abuse  of  the  Judicial  discretion  is  clearly 
made  to  appear. 
6.  Same— SuFFioiKNOT  of  Evidence. 

Evidence  examined,  and  found  sufficient  to 
support  the  verdict. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court;  Walton  County: 
Charles  B.  ParkhiU,  Judge. 

Lowe  Ooode  was  convicted  of  violation  of 
the  local  option  law,  and  brings  error.  Af- 
firmed. 

Daniel  Campbell  &  Son,  for  plaintiff  In  er- 
ror. W.  H.  Ellis,  Atty.  Gen.,  and  J,  W.  Ke- 
hoe.  State  Atty.,  for  the  State. 

SHACKLEFORD,  C.  J.  At  the  fall  term, 
1903,  of  the  circuit  court  lor  Walton  county, 
the  plaintiff  in  error,  Lowe  Goode  (herein- 
after referred  to  as  the  defendant),  was  In- 
dicted for  carrying  on  the  business  of  a 
liquor  dealer  In  violation  of  the  local  option 
law,  was  tried  and  convicted  at  the  fall 
term  of  said  court  for  the  year  1904,  and 
seeks  relief  here  by  writ  of  error  returnable 
to  the  present  term  of  this  court 

Three  errors  are  assigned;  the  first  and 
third  being  based  upon  the  admission  of  the 
testimony  of  C.  A.  Stanley,  a  witness  for 
the  state,  as  to  the  alleged  sales  of  liquor 
made  by  the  defendant  more  than  two  years 
prior  to  the  finding  of  the  indictment,  and  the 
second  being  based  upon  the  denial  of  the 
defendant's  motion  for  a  new-  trial.  It 
seems  advisable  to  discuss  these  three  as- 
signments together. 

At  the  time  the  crime  is  alleged  to  have 
been  committed,  chapter  4930,  p.  58,  of  the 
Laws  of  1901,  was  in  full  force  and  effect, 
and  the  Indictment  was  based  thereon.  Sec- 
tion 4  of  said  law  reads  as  follows : 

"Sec.  4.  In  the  trial  of  violations  of  sec- 
tions 1  and  2  of  this  act,  proof  of  a  sale  of  a 
single  quantity  of  liquor  by  a  defendant,  if 
proved  by  the  testimony  of  two  witnesses, 
shall  be  deemed  sufficient  to  convict,  and 
the  Judge  presiding  at  the  trial  of  the  case 
shall  so  charge  the  Jury." 

This  section  was  expressly  repealed  by 
chapter  5187,  p.  131,  of  the  Laws  of  1903, 
which  became  a  law  prior  to  the  finding  of 
the  Indictment  against  the  defendant,  and 
yet  section  4,  p.  59,  of  chapter  4930  of  the 
Laws  of  1901,  was  in  force  ^nd  effect 
BO  far  as  the  defendant  was  concerned,  and 
he  was  entitled  to  whatever  benefit,  privi- 
lege, or  right  was  granted  thereby.  To  bold 
otherwise  would  make  chapter  5187,  p.  131, 
of  the  Laws  of  1903,  ex  post  facto,  and  there- 
fore violative  of  section  17  of  the  Declara- 
tion of  Rights  in  the  Constitution  of  1885, 
as  well  as  of  clause  8  of  section  8  of  article 
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1  of  the  federal  Constitution.  In  the  lead- 
ing case  of  Calder  ▼.  Bull,  8  U.  S.  (3  Dall.) 
886,  1  L.  Ed.  648,  it  was  held,  among  other 
things,  that  the  term  "ex  post  facto  law"  in> 
eludes  "every  law  that  alters  the  legal  rules 
of  evidence,  and  receives  less  or  difFerent 
testimony  than  the  law  required  at  the  time 
of  the  commission  of  the  otFense  In  order  to 
convict  the  offender."  Hopt  v.  People  of 
Utah,  110  U.  S.  574,  28  L.  Ed.  262,  4  Sup.  Ot 
202 ;  Hart  v.  State,  40  Ala.  32,  88  Am.  Dec. 
752;  3  Words  &  Phrases  Judicially  Constru- 
ed, 2528,  where  numerous  authorities  are 
cited. 

Turning  now  to  the  testimony,  as  the  same 
is  set  forth  in  the  bill  of  exceptions,  we  find 
that  the  state  produced  three  witnesses,  N. 
D.  McLean,  C.  A.  Stanley,  and  William  An- 
derson, and  that  the  defendant  offered  no 
testimony. 

It  was  admitted  by  the  defendant  In  open  , 
court  that  the  county  of  Walton  was  a  local 
option  county,  and  that  the  local  option  pro- 
visions prohibiting  the  sale  of  liquor  therein 
were  in  force  at  the  time  of  the  trial,  and 
had  continuously  been  so  for  a  period  of 
more  than  two  years  prior  to  the  finding  of 
the  Indictment. 

N.  D.  McLean  testified  as  follows:  "My 
name  is  Neal  D.  McLean.  I  reside  at  Free- 
port,  Fla.,  In  Walton  county.  I  am  acquaint- 
ed with  the  defendant,  Lowe  Ooode.  That 
is  him  (pointing  the  defendant  out  (n  court). 
I  got  a  bottle  of  whisky  from  the  defendant, 
Lowe  Ooode,  along  last  year  some  time.  I 
got  the  whisky  from  Ooode  at  his  boat.  In 
Preeport,  Fla.,  Walton  county,  about  a  year 
ago,  and  I  paid  him  half  a  dollar  for  It.  I 
went  to  Lowe  Ooode,  and  told  him  I  wanted 
some  whisky.  He  said,  'All  right'  He  went 
down  in  the  hold  of  his  boat,  and  brought 
up  a  bottle,  and  handed  it  to  me.  I  hand- 
ed him  a  dollar.  He  took  the  money  and 
made  the  change,  laying  a  half  a  dollar  on  the 
rail  of  the  boat  I  took  the  whlslcy  and  the 
half  dollar  and  went  back  up  town.  Lowe 
Ooode  took  the  dollar  and  kept  it  Mr. 
Crawford  had  said  to  me  that  he  would  like 
to  have  some  whisky.  I  told  him  if  he 
would  furnish  the  money  I  would  get  the 
whisky.  He  gave  me  the  dollar.  I  went 
down  there  to  Ooode's  boat,  bought  and 
paid  for  the  whisky  as  stated,  and  went 
back  and  gave  Mr.  Crawford  the  half  dollar, 
and  he  and  I  drank  the  whisky.  I  have  got 
whisky  from  Ooode  myself  at  other  times; 
but  I  always  gave  him  orders  for  it,  except 
the  time  before  stated.  I  would  give  him 
a  verbal  order  to  bring  me  whisky  whenever 
he  came.  Sometimes  I  gave  him  the  mon- 
ey when  I  gave  the  order,  and  sometimes  I 
gave  him  the  money  when  he  brought  the 
whisky  to  me,  and  sometimes  I  took  the 
whisky  and  paid  Ooode  for  it  after  I  had  drank 
it  up.  I  would  send  these  verbal  orders  to 
Pensacola,  would  not  tell  him  any  particu- 
lar person  to  get  the  whisky  from,  but  only 
told  him  to  bring  me  some  whisky  from 


Pensacola  when  he  came  back.  Ctoode  was 
running  a  sailboat  between  Freeitort  and 
Pensacola,  and  usually  made  the  trip  evei7 
week." 

Cross-examination : 

"I  don't  know  whether  Mr.  Crawford  had 
ordered  any  whisky  from  Ooode  or  not  He 
didn't  tell  me  whether  he  had  ordered  it  or 
not,  but  simply  said  he  would  like  to  have 
some,  and  I  told  him  if  he  would  furnish 
the  money  that  I  would  get  the  whisky.  He 
did  furnish  the  money,  and  I  got  the  whisky 
from  Ooode,  as  I  have  just  stated." 

C.  A.  Stanley  testified  as  follows:  "My 
name  is  C.  A.  Stanley.  I  reside  at  Freeport, 
Fla.,  Walton  county.  I  know  the  defend- 
ant, Lowe  Goode.  Some  time  ago,  some  two 
or  three  yean  ago,  I  B^t  for  a  bottle  of 
whisky  by  Ooode,  and  he  brought  It  to  me 
from  Pensacola.  (But  the  defendant  by  bis 
attorney  then  and  there  objected  to  said 
testimony,  and  moved  to  strike  the  same, 
because  it  did  not  show  that  the  whisky  had 
been  brought  to  him  within  two  years  prior 
to  the  indictment;  but  the  said  Judge  did 
then  and  there  deliver  his  opinion,  and  de- 
cide that  said  objection  should  be  overruled, 
and  directed  the  Jury  that  they  could  not 
find  the  defendant  guilty  under  the  present 
indictment  upon  the  proof  of  selling  liquor. 
If  such  sale  was  not  shown  to  have  been 
made  within  two  years  before  the  finding  of 
the  indictment  upon  which  the  defendant 
was  on  trial,  and  that  any  sale  more  than 
two  years  before  such  date,  by  Ooode,  could 
only  be  considered  by  them  as  throwing 
light  upon  the  transaction,  and  not  as  a 
substantive  ofTense,  to  which  decision,  over- 
ruling the  objection  of  the  defendant,  the 
defendant  then  and  there  excepted.)  The 
whisky  the  said  Ooode  brought  me  from 
Pensacola  I  had  ordered  for  sickness,  and  it 
was  not  as  good  whisky  as  I  had  ordered 
or  as  I  had  wished,  and  I  took  the  whisky 
back  to  Ooode  and  told  him  that  I  did  not 
want  It,  because  It  was  not  good  whisky. 
I  bad  ^ven  Ooode  money  to  buy  the  whisky 
at  the  time  I  gave  him  the  order.  When 
I  carried  the  whisky  back  to  him  to  be  re- 
turned, he  stated  to  me  that  he  had  a  bot- 
tle of  better  whisky  on  board  that  he  had 
bought  for  another  party,  but  that  the  other 
party  waa  not  there  and  had  not  called  for 
the  whisky,  and  that  he  would  give  me  the 
other  bottle  of  whisky  in  exchange  for  the 
one  he  had  brought  me,  if  I  would  pay  the 
difference  In  price,  which  he  said  was  35 
cents.  I  told  him,  'All  right'  and  gave  him 
back  the  bottle  of  whisky  that  he  had 
bought  for  me,  and  to<ri{  the  bottle  of  bet- 
ter whisky,  and  paid  him  35  cents  in  cash, 
the  dltFerence  between  the  two  bottles,  and 
I  took  the  good  whisky  and  carried  it  home. 
This  was  in  Walton  county,  state  of  Florida, 
and  was  somewhere  about  two  or  three 
years  ago,  I  can't  say  exactly  when.  At  oth- 
er times  I  had  had  Ooode  to  bring  me  whis- 
ky from  Pensacola  upon  verbal  orders  that 
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I  would  glTe  bim.  I  would  not  tell  him 
where  to  get  it,  but  would  Just  direct  him 
to  bring  me  whisky  from  Penaacola.  Some- 
times I  gave  him  the  money  when  I  gave 
the  order,  aometlmes  I  gave  him  the  money 
when  he  delivered  the  whisky,  and  somtimes 
I  would  take  the  whisky  and  give  him  the 
money  afterwards.  There  is  no  barroom 
or  other  place  in  Freeport  where  whisky  Is 
publicly  sold,  and  we  generally  order  our 
whisky  from  Pensacola,  and  have  It  brought 
up  by  the  l>oats  by  freight." 

William  Anderson  testified  as  follows: 
"My  name  is  Bill  Anderson,  or  William  An- 
derson. I  know  the  defendant,  Lowe  Goode. 
I  never  bought  any  whisky  outright  from 
Goode  In  Walton  county;  but  I  used  to  get 
wblsky,  and  have  gotten  it  several  times 
within  the  last  two  years  from  him.  The 
way  I  got  it  was  this:  Ooode  was  running 
a  boat  between  Freeport  and  Pensacola,  and 
he  hauled  wood  and  other  things  for  me, 
and  sometimes  I  was  in  his  debt  and  some- 
tlmes  be  was  in  mine.  I  would  tell  Goode  to 
bring  me  whisky  from  Pensacola,  and  he 
would  bring  it,  and  kept  an  account  of  what 
he  brought  for  me,  and  I  would  settle  with 
him  for  the  wblsky  when  we  bad  our  settle- 
ments, which  would  be  usually  once  or  twice 
a  month.  He  would  charge  the  whisky  up 
to  me  in  the  settlement  we  would  have. 
Sometimes  I  would  be  in  debt  to  him  when 
he  would  bring  the  whisky,  and  sometimes 
he  would  be  In  my  debt;  but  in  settling  for 
the  wood  and  the  freight  we  would  settle 
for  the  whisky,  and  all  at  the  same  time. 
Goode  had  a  standing  verbal  order  from  me 
to  l>ring  me  whisky  from  Pensacola.  This  is 
all  that  I  know  about  Goode  selling  whisky 
in  Walton  county.  When  he  would  bring 
me  the  whisky  from  Pensacola,  he  would 
charge  It  up  to  me  in  Walton  county,  and 
onr  settlements  were  made  In  Walton  county, 
Fla.;  and  if  I  owed  him  here  and  if  he 
owed  me,  he  would  pay  me  here  in  Walton 
county." 

Section  8,  c.  4030,  p.  58,  of  the  Laws  of 
1001,  which  was  not  amended  or  repealed  by 
chapter  5187,  p.  131,  of  the  Laws  of  1903,  is 
as  follows: 

"Sec.  3.  In  the  trial  of  violations  of  sec- 
tions 1  and  2  of  this  act,  it  shall  not  be  nec- 
essary for  the  prosecution  to  prove  that  the 
defendant  had  any  Interest  in  the  liquor  de- 
livered or  sold  by  bim,  or  any  interest  in 
the  money  received  by  a  defendant  for 
whisky  or  liquor  delivered  by  hUn,  but  proof 
of  the  delivery  of  liquor  by  a  defendant  and 
the  receipt  of  money  therefor  by  him  shall 
be  sufficient  prima  facie  evidence  of  the 
ownership  of  said  liquor  by  a  defendant" 

Tbis  section  is  rather  peculiarly  worded, 
and  It  Is  a  little  difficult  to  determine  the 
exact  meaning  thereof.  If  the  word  "sale" 
bad  been  lued,  instead  of  the  word  "owners 
ship,"  It  would  have  been  perfectly  plain. 
However,  the  Legislature  evidently  meant 
something  by  said  section,  and  it  is  our  duty 


to  ascertain  that  meaning  If  possible.  It  is 
the  general  rule,  in  construing  statutes, 
"that  construction  is  favored  which  gives 
efTect  to  every  clause  and  every  part  of  the 
statute,  thus  producing  a  consistent  and 
harmonious  whole.  A  construction  which 
would  leave  without  effect  any  part  of  the 
language  used  should  be  rejected,  if  an  inter- 
pretation can  be  found  which  will  give  it 
effect"  26  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
618;  Sams  v.  King,  18  Fla.  567;  Hall  v. 
State,  39  Fla.  637,  text  674,  23  South.  119. 
Also,  as  was  said  in  Conklin  &  Smith  v. 
Goldsmith,  5  Fla.  280,  text  281:  "However 
important  it  is  to  give  significance  and  effect 
to  every  word,  clause,  and  sentence  in  a 
statute,  yet  less  regard  is  to  be  paid  to  the 
words  used  than  the  policy  which  dictates 
the  act"  See  26  Amer.  &  Eng.  Ency.  of 
Law  <2d  Ed.)  697. 

We  are  of  the  opinion  that  there  must 
have  been  present  to  the  legislative  mind,  in 
enacting  this  statute,  the  decision  made  by 
this  court  in  Anderson  v.  State,  82  Fla.  242, 
13  South.  435,  and  the  intention  in  the 
adoption  of  section  8  was  to  modify  the  rule 
of  evidence  enunciated  in  said  case  by  making 
proof  of  the  delivery  of  whisky  to  a  person 
by  the  defendant  and  the  receipt  of  money 
.therefor  by  him  prima  fade  evidence  of  the 
ownership  of  said  whisky  by  the  defendant 
and  thereby  casting  upon  him  the  burden  of 
rebutting  this  legal  presumption  by  proper 
proof,  if  he  could  do  so.  Undoubtedly  the 
LiOglBlature  had  the  power  to  change  this 
rule  of  evidence.  If  it  saw  fit  so  to  do,  and 
the  construction  we  have  placed  upon  this 
section  in  no  wise  conflicts  with  the  rule 
laid  down  in  Ex  parte  E.  W.  Bailey,  39  Fla. 
734,  23  South.  552,  in  regard  to  the  con- 
struction of  penal  statutes.  It  seems  to  us 
that  the  testimony  of  Stanley  established,  at 
least  prima  facie,  the  fact  of  a  sale  of  whisky 
to  him  by  the  defendant  and  we  are  clear 
that  the  testimony  of  Anderson  made  out 
prima  facie  sales  of  whisky  to  him  by  the  de- 
fendant It  is  true  that  the  date  of  sale 
made  by  the  defendant  to  Stanley  is  not 
fixed  further  than  that  It  was  "somewheres 
about  two  or  three  years  ago."  The  Indict- 
ment was  found  on  the  12th  day  of  October, 
1003,  while  the  trial,  which  resulted  In  the 
defendant's  conviction,  was  not  had  until  the 
&th  day  of  October,  1004,  and  it  may  well 
have  been  that  the  sale  testified  to  by  the 
witness  took  place  within  two  years  before 
the  finding  of  the  indictment  However,  the 
date  was  not  established.  Therefore  the  tes- 
timony could  not  have  been  admitted  for  the 
purpose  of  proving  a  sale  to  witness  by  de- 
fendant within  the  statutory  period,  and  the 
court  BO  instructed  the  jury.  Did  the  court 
commit  error  in  admitting  this  testimony,  to 
be  considered  by  the  Jury  "as  throwing  light 
upon  the  transaction"  and  the  good  faith  of 
the  defendant?  We  recognize  the  difficulty 
of  laying  down  any  hard  and  fixed  rule  in 
admitting  testimony  upon  the  trial  of  a  de- 
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f  endant  of  other  crlmee  than  that  with  which 
fae  stands  charged,  and  we  know  that  the 
authorities  are  In  Irreconcilable  conflict  upon 
this  question.  See  Wharton's  (Mm.  Br.  (9th 
Ed.)  I  48;  Abbotf B  Trial  Brief,  Crlm.  Causes 
<2d  Ed.)  614,  520;  UnderhlU's  Crlm.  Et.  {  87 
«t  seq.  In  the  case  of  People  v.  Molineuz, 
168  N.  T.  264,  61  N.  B.  286,  62  Ll  R.  A.  198, 
After  stating  the  general  rule  concerning  the 
admission  of  testimony  of  other  crimes  or 
offenses  than  that  charged  In  the  indictment, 
it  Is  said  that  the  exceptions  to  the  rule  can- 
not be  stated  with  categorical  precision,  but 
only  in  a  broad  and  general  way.  We  would 
also  refer  to  the  elaborate  note  to  said  case 
In  62  L^  R.  A.,  especially  to  pages  230,  200, 
and  326,  and  the  numerous  authorities  dted 
therein.  As  to  the  admissibility  of  such  tes- 
timony and  the  exceptions  to  the  rule  in 
liquor  and  local  option  cases,  the  authorities 
are  so  hopelessly  divided,  it  is  said  in  1 
Wlgmore'a  Bvidence,  |  387  (on  page  444),  that 
"nothing  short  of  a  treatise  on  the  law  of 
Intoxicating  liquors  could  do  Justice  to  the 
subject,"  and  he  declines  to  discuss  it  We 
are  of  the  opinion  that  no  error  was  com- 
mitted in  admitting  this  testimony,  especially 
under  the  cautionary  language  used  by  the 
trial  Judge  and  his  instructions  to  the  Jury 
for  what  purpose  they  could  consider  it. 
Wallace  ▼.  State,  41  Fla.  647,  text  662,  663, 
26  South.  713,  is  in  point  Also  see  Brass  r. 
State  (Fla.)  84  South.  807,  which  was  a  local 
option  case,  holding  that  the  crime  "may  be 
proved  by  showing  a  single  act,  but  it  may 
also  be  proved  by  showing  a  systematic 
course  of  trade"  by  the  defendant 

The  only  ground  of  the  motion  for  a  new 
trial  which  Is  argued  here  is  as  to  the  suf- 
ficiency of  the  evidence.  Therefore  that  is 
the  only  ground  we  are  called  upon  to  con- 
sider. McNlsh  V.  State  (Fla.)  36  South.  176. 
The  verdict  as  found  by  the  Jury  was  con- 
curred In  by  the  trial  Judge,  who  refused  to 
disturb  it  Would  we  be  Justified  in  so  doing? 
We  think  not.  In  view  of  all  the  testimony 
which  was  submitted  to  the  Jury,  it  seems  to 
us  that  the  Jury  might  well  have  reached  the 
conclusion  which  they  did.  The  instructions 
of  the  court  are  not  set  out  in  the  transcript; 
but,  as  no  exceptions  were  taken  thereto,  de- 
fendant must  have  been  satisfied  that  the 
law  was  stated  correctly.  We  are  also 
mindful  of  the  fact  that  it  is  frequently  dif- 
ficult to  secure  and  elicit  testimony  in  cases 
like  the  one  at  bar.  This  is  a  matter  of 
common  knowledge.  So  far  as  the  record  dis- 
closes to  us,  the  defendant  has  had  a  fair 
and  impartial  trial,  and  has  had  the  benefit 
of  every  right  guarantied  by  the  Constltntioa 
and  by  law. 

The  Judgment  mtist  be  afllrmed,  and  It  is 
so  ordered. 

COOKHELL  and  WHITFIELD,  JJ.,  concur. 

TATIX>R  and  HOOKER,  JJ.,  concur  in  the 

opinion. 

FABEHILL^  J,,  disqualified. 


HOOAN  V.  STATE. 

(Supreme  Court  of  Florida,  Division  A    Oct. 
24,  1005.) 

1.  InDiCTHSHT— Attempt  to  Cokiut  Cbiuk. 

Indictments  for  attempts  to  commit  a  crime 
must  aver  the  intent  and  the  overt  act  ocuisti- 
tuting  the  attempt. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  |  308.] 

2.  SaKK— JOINDBB  OF  OrTENSES'. 

An  attempt  to  commit  a  felony  should  not  be 
blended  in  one  count  with  an  attempt  to  commit 
a  misdemeanor. 
8.  Rape— Attevft  to  Cowit— Irdictkert. 

An  indictment  charging  that  the  accused 
"did  by  force  and  against  her  will  unlawfully 
attempt  to  ravish  and  camallv  know  the  person 
of  one  A.,  a  female  person,  bj  then  and  there 
unlawfully,  by  force  and  agfamst  her  will,  at- 
tempting to  have  sexual  intercourse  with  her, 
the  said  A.,"  is  fatally  defective  in  failing  to 
aver  an  overt  act,  and  a  conviction  tliereunder 
will  be  arrested. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Walton  County; 
Charles  B.  Parkhlll,  Judge. 

Jacob  Hogan  was  convicted  of  an  attempt 
to  commit  crime,  and  brings  error.  Re- 
versed. 

D.  L.  McICinnoD,  for  plaintiff  in  error. 

COCKBELL,  J.  Jacob  Hogan  waa  indicted 
October  12,  1903,  tried  and  convicted  in  Octo- 
ber, 1904,  of  an  attempt  to  commit  rape,  and 
to  the  sentence  pronounced  thereon  prose- 
cuted his  writ  of  error  returnable  to  this 
term  of  the  Supreme  Court  The  errors 
assigned  here  are  upon  the  denial  of  the 
motions  in  arrest  and  for  a  new  trial,  re- 
Bi>ectively. 

It  is  necessary  for  us  to  treat  only  the 
sufficiency  of  the  Indictment;  but  we  cannot 
refrain  ^om  saying  that  the  evidence  is  far 
from  satisfactory,  and  that  it  would  strain 
our  ideas  of  Justice,  should  we  be  forced  to 
uphold  the  verdict 

The  Indictment  charges  that  Jacob  Hogan 
"did  then  and  there  by  force  and  against 
her  will  unlawfully  attempt  to  ravish  and 
carnally  know  the  person  of  one  Mary  And»- 
son,  a  female  person,  sixteen  years  of  age, 
by  then  and  there  unlawfully,  by  force  and 
against  the  will  of  her,  the  said  Mary  Ander- 
son, attempting  to  have  sexual  Intercourse 
with  her,  the  said  Mary  Anderson,  the  said 
Mary  Anderson  then  and  there  l>eing  an  un- 
married female  under  the  age  of  eighteen 
years  old,  against  the  form,"  etc.  There  ia 
but  one  count  In  the  indictment  "Whoever 
ravishes  and  carnally  knows  a  female  of  the 
age  of  ten  years  or  more,  by  force  and  against 
her  will,  or  unlawfully  or  carnally  knows  and 
abuses  a  female  child  under  the  age  of  ten 
years,  shall  be  punished  by  death  or  by 
imprisonment  In  the  state  prison  for  life." 
Bev.  St  1892,  I  2396. 

By  chapter  4965,  p.  Ill,  Laws  1901,  It  Is 
made  a  highly  penal  misdemeanor  to  "have 
carnal  intercourse,  with  any  unmarried 
female,  who  ia,  at  tfae  time  of  Boch  Inter* 
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course,  under  the  age  of  eighteen  years."  It 
would  seem,  tberefore,  that  there  has  been 
'  an  Improper  blending  In  one  count  of  a  felony 
and  a  misdemeanor,  and  an  embarrassing 
confusion  to  the  accused  as  to  exactly  wliat 
grade  of  crime  he  was  called  upon  to  meet; 
but  we  find  what  appears  to  us  a  more  serloua 
— indeed,  fatal — defect  in  the  indictment 

We  have  no  specific  offense  of  an  attempt 
to  rape,  and  the  indictment  must  have  been 
framed  under  the  geno'al  denunciation  of 
attempts  found  in  section  2594,  Rev.  St.  1892, 
which  reads:  "Whoever  attempts  to  commit 
an  offense  prohibited  by  law .  and  in  such 
attempt  does  any  acts  towards  the  commission 
of  sncb  an  offense,  but  fails  in  the  perpetra- 
tion, or  Is  Intercepted  or  prevented  in  the 
execution  of  the  same,  when  no  express  pro- 
vision la  made  by  law  for  the  punishment  of 
sncb  an  attempt,  shall  be  punished  as  fol- 
lows." Then  follows  the  various  penalties, 
graded  according  to  those  imposed  on  the 
eonaununated  offense,  with  a  proviso  that  It 
shall  not  exceed  one-half  the  maximum  im- 
prisonment imposed  for  the  latter.  Accord- 
ing to  Mr.  Bishop  this  is  but  the  terms  of  the 
common  law,  and  seems  to  require  no  change 
from  the  common-law  indictment ;  but  as  the 
act  done  must  be  such  as  the  law  recognizes 
as  adequate,  and  because  the  accnsed  is  al* 
ways  entitled  to  have  the  particulars  of  the 
accusation  stated  to  him,  such  act  must  be 
spedflcally  averred.  While  not  necessary  to 
allege  failure  in  the  attempt,  it  Is  necessary 
to  set  out  both  the  intent  and  the  act  2 
Blsh.  New  Grim.  Proc.  ^. 

"In  indictments  for  attempts  the  laxity 
permitted  In  assaults  will  not  be  maintained. 
•  •  •  But  'attempts'  is  a  term  peculiarly 
Indeflnltei.  It  has  no  prescribed  legal  mean- 
ing. It  relates  from  Its  nature  to  an  uncom- 
anmmated  offense.  It  covers  acts  some  of 
-which  are  Indictable  and  some  of  which  are 
not  *  *  *  At  common  law  such  facts 
must  be  set  forth  as  show  that  the  attempt  Is 
criminal  In  itself.  •  •  •  In  an  Indict- 
ment for  an  attempt  to  commit  a  crime.  It  is 
essential  to  aver  that  the  defendant  did  some 
act  which,  directed  by  a  particular  intent  to 
be  averred,  would  have  apparently  resulted. 
In  the  ordinary  and  likely  course  of  things,  in 
a  particular  crime."  1  Whart.  Or.  Law  (10th 
Ed.)  190,  192. 

Indictments  for  attempts  to  commit  crimes 
must  aver  the  intent  and  the  overt  act  con- 
stituting the  attempt    8  Ency.  PI.  &  Pr.  98. 

No  overt  act  is  averred  In  the  indictment 
before  us.  Boiled  down,  it  merely  alleges 
that  the  accnsed  attempted  to  commit  rape 
by  attempting  to  commit  rape.  Such  an  In- 
dictment, even  under  the  most  liberal  con- 
struction that  obtains  under  the  statute  of 
our  state,  cannot  be  upheld.  The  defect  Is 
not  one  of  form,  but  of  substance:  and  de- 
fendant was  not  sufficiently  advised  of  the 
aceoaatlon  against  him. 

The  state's  attorney  who  drew  the  Indlct- 
DMnt  has  not  filed  a  brief  In  its  support,  but 
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the  adjudged  cases  holding  It  bad  are  numer- 
ous. We  cite  State  v.  Frazler,  63  Kan.  87, 
86  Pac.  58,  42  Am.  St  Rep.  274;  State  v. 
Russell,  64  Kan.  798,  68  Pac.  615;  Cunning- 
ham V.  Commonwealth,  88  Va.  87,  18  S.  E. 
309;  Commonwealth  v.  Clark,  6  Grat  675; 
Hicks  V.  Commonwealth,  86  Va.  223,  9  S.  E. 
1024,  19  Am.  St.  Rep.  891;  Thompson  v. 
People,  96  111.  158;  Kittningham  v.  State,  119 
Ind.  332,  21  N.  B.  911;  State  v.  Wilson,  30 
Conn.  500;  Randolph  v.  Commonwealth,  6 
Serg.  &  R.  (Pa.)  398;  State  v.  Colvin,  90  N. 
O.  717:  United  States  v.  Ulrld,  8  Dill.  582. 
Fed.  Cas.  No.   16,594. 

The  case  is  reversed,  with  directions  to 
arrest  the  Judgment 

SHACKLBFORD,  a  J„  and  WHITFIELD. 
X,  concur. 

TAYLOR  and  HOOKBIR,  JJ.,  ooncnr  In  tbe 
opinion. 

PARKHILL,  3.,  disqualified. 


ROBINSON  V.  STATE. 

(Supreme  Court  of  Florida,  Division  A.    Oct 

24,  10(»0 

1.  wrrn«8s  — comhctknot  — oorviotion    of 
Cbiub.   ° 

Under  section  1096  of  the  Revised  Statutes 
of  1882,  those  who  had  been  convicted  in  some 
court  In  this  state  of  one  of  tbe  crimes  enumer- 
ated therein  were  rendered  incompetent  as  wit- 
nesses ;  bat  proof  of  such  fact  must  have  been 
adduced  to  render  the  proposed  witnesses  in 
competent 

2.  Cbiminai.  Law— iRSTBTTcndRS. 

Where  the  substance  of  proposed  instrac- 
tions,  80  far  as  they  are  applicable  to  the  facts 
of  the  case,  is  fully  covered  by  other  Instruc- 
tions already  given  by  court  there  is  no  error  in 
refusing  those  proposed. 

[Ed  Note. — For  cases  in  noint  see  vol.  14, 
Cent  Dig.  Criminal  Iaw,  |  2011.] 

3.  Same— Tbiai^— iNTBonuonoN  ot  Evidence. 

After  a  criminal  case  has  been  closed  on 
both  sides,  and  the  argument  of  counsel  Is  being 
made,  it  is  within  the  sound  Judicial  discretion 
of  the  trial  court  to  permit  either  tbe  state  or 
the  defendant  to  introduce  additional  evidence 
in  furtherance  of  Justice ;  and,  unless  an  abuse 
of  this  Judicial  discretion  is  clearly  made  to 
appear,  an  appellate  court  will  not  disturb  the 
ruling  of  tbe  trial  court  either  In  granting  or 
refusing  such  permission. 

[Ed.  Note. — For  cases  In  jpoint  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §{  1621,  1622.} 

4.  Saiie  — New    Tbiai.— Newlt    Discovebbd 
Evidence. 

It  is  the  duty  of  the  defendant  to  bring  to 
the  attention  of  the  trial  court  at  the  earliest 
possible  moment  any  newly  discovered  evidence 
which  he  ma^  desire  to  introduce ;  and,  if  he 
fails  to  so  brme  it  to  the  attention  of  the  trial 
court  an  appellate  court  will  not  disturb  the 
ruling  in  refusing  a  motion  for  a  new  trial 
based  upon  the  ground  of  such  newly  discovered 
evidence. 

[Ed  Note. — For  cases  in  noint  see  vol.  15, 
Cent  Dig.  Criminal  Law,  {§  &18,  3069.] 

6.  HoHioiDB— Evidence. 

Evidence  examined,  and   found  sufficient   to 
support  the  verdict 

(Syllabus  by  the  Court) 
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Error  to  Circnlt  Court,  Jackson  County; 
Charles  B.  Parkhlll,  Jndge. 

Fabe  Robinson  was  convicted  of  man- 
slanghter,  and  brings  error.    AfDrmed. 

Price  &  Watson,  for  plaintiff  In  error.  W. 
H.  Ellis,  Atty.  Gen.,  and  3.  W.  Keboe.  State's 
Atty.,  for  the  State. 

SHACKLEFORD,  C.  J.  At  the  fall  term. 
1902,  of  the  circuit  court  for  Jackson  county, 
the  plaintiff  in  error,  Fabe  Robinson  (here- 
inafter referred  to  as  the  defendant)  was 
indicted  for  murder  In  the  first  degree,  was 
tried  at  the  spring  term  of  said  court  for  the 
year  1904,  convicted  of  manslaughter,  and 
seeks  relief  here  by  writ  of  «Tor  retornable 
to  the  present  term  of  this  court 

The  first  error  assigned  is  that  "the  court 
erred  In  permitting  Henry  Leslie,  a  witness 
for  the  state  of  Florida,  to  testify  on  behalf 
of  the  state  over  the  objections  of  the  defend- 
ant" 

The  bill  of  exceptions  discloses  the  follow- 
ing state  of  facts,  npon  which  said  assign- 
ment .was  predicated:  As  soon  as  Henry 
Leslie  was  sworn  as  a  witness  on  behalf  of 
the  state,  the  defendant  asked  permission 
to  question  the  witness  as  to  his  qualifica- 
tions as  a  witness,  which  the  court  granted, 
whereupon,  in  response  to  questions  pro- 
poimded  by  the  defendant,  the  witness  tes- 
tified as  follows:  "I  bare  been  convicted  of 
a  criminal  offense.  It  was  concerning  a  hog. 
I  was  convicted  for  stealing  a  h(%.  It  has 
been  about  seven  years  since  my  conviction. 
I  have  never  been  pardoned  by  the  pardon- 
ing board."  The  defendant  then  objected  to 
the  witness  testifying  upon  behalf  of  the 
state  npon  the  grounds  "(a)  that  said  wit- 
ness has  been  prior  to  the  Acts  of  1901  con- 
victed of  the  crime  of  larceny,  and  under 
the  law  as  it  existed  prior  to  the  Acts  of 
1901  one  convicted  of  sncb  offense  was  there- 
by disqualified  to  testify  in  a  court  of  Jus- 
tice; (b)  that  from  the  statement  of  said 
witness  he  bad  never  been  pardoned  by  the 
board  of  pardons  of  the  state  of  Florida; 
(c)  that  the  Acts  of  1901,  in  so  far  as  It 
attempted  to  remove  the  disqualifications  of 
a  person  convicted  of  crime,  convicted  prior 
to  the  enactment  of  said  statute,  from  testify- 
ing as  a  witness,  is  unconstitutional,  for  the 
reason  that  said  statute,  in  so  far  as  it  at- 
tempted to  remove  such  disqualificatlonB  aa 
to  persons  theretofore  convicted,  was  In  the 
nature  of  a  pardon  and  partook  of  the 
powers  and  duties  of  said  board;  that  under 
the  Constitution  such  power  la  vested  sole- 
ly in  the  pardoning  board,  and  not  In  the 
Legislature — which  said  objections  were  by 
the  court  overruled,  and  to  which  said  rul- 
ing the  defendant  did  then  and  there  except" 

The  court  in  ruling  upon  the  objection  of 
the  defoidant,  said :  "I  might  state  that  my 
ruling  upon  tbe  qnallflcatlon  of  the  witness 
la  that  be  Is  a  qualified  witness  under  the 
law;  but  the  fact  of  his  conviction  may  go 
to  the  jury  for  tbelr  consideratton." 


This  assignment  is  forcibly  and  elaborate- 
ly argued  here  by  the  defendant;  but.  In 
view  of  the  fact  that  the  question  as  argued . 
here  is  not  before  us  for  consideration,  no 
extended  discussion  by  us  is  necessary.  Sec- 
tion 1096  of  the  Revised  Statutes  of  1892  is 
as  follows:  "Persons  who  have  been  con- 
victed in  any  court  in  this  state  of  murder, 
perjury,  piracy,  forgery,  larceny,  robbery,  ar- 
son, sodomy  or  buggery,  shall  no  be  compe- 
tent witnesses.  [Even  a  pardon  of  a  person 
convicted  of  perjury  shall  not  render  blm 
competent]  Such  conviction  may  be  proved 
by  questioning  the  proposed  witness,  or  if  he 
deny  it  by  producing  a  record  of  his  con- 
viction.'' 

As  no  proof  was  adduced  showing  the  con- 
viction of  the  witness  "in  any  court  in  this 
state"  of  any  crime  enumerated  In  said  stat- 
ute, we  do  not  see  wherein  this  statute 
has  any  applicability.  For  this  reason  it 
Is  unnecessary  for  us  to  determine  what  ef- 
fect the  adoption  of  chapter  4966,  p.  Ill, 
of  the  Laws  of  1901,  had  as  to  the  removal 
of  disqualifications  of  witnesses  convicted 
prior  to  its  enactment  We  find  no  merit 
In  the  assignment  The  defendant,  under 
the  instructions  given  by  the  trial  jndge  in 
overruling  the  objections  Interposed,  bad 
every  benefit  to  which  he  was  entitled.  It 
any,  under  the  statutes  regulating  the  dis- 
qualifications of  witnesses  convicted  of  cer- 
tain crimes. 

The  second  assignment  la  that  the  court 
erred  In  refusing  to  give  special  charge  No. 
12  requested  by  the  defendant,  wblcfa  is  as 
follows:  "If  you  believe  from  the  evidence 
that  the  defendant,  without  being  the  ag- 
gressor or  provoking  the  difficulty,  was  as- 
saulted by  Peterson  with  a  deadly  weapon, 
and  from  the  acts  of  Peterson  it  reasonably 
appeared  to  the  defendant  that  he  (the  de- 
fendant) was  in  imminent  present  danger 
of  death  or  of  great  bodily  harm  at  the  bands 
of  Peterson,  and  that  the  defendant  honest- 
ly believed  himself  to  be  In  such  danger,  and 
so  believing  and  under  such  circumstances 
the  defendant  shot  and  killed  Peterson,  in 
order  to  save  his  own  life  or  to  prevent 
serious  bodily  injury  to  himself  at  the  bands 
of  the  deceased,  then  in  such  event  the  de- 
fendant would  not  be  guilty  and  would  be 
justified  in  his  act  In  order  to  justify  the 
defendant  In  taking  the  life  of  the  deceased, 
it  Is  not  essential  that  such  danger  be  real. 
It  Is  sufficient  if  it  reasonably  appeared  to 
the  defendant  as  an  ordinarily  cautious  and 
prudent  man  that  such  dangrer  was  real,  pres- 
ent, and  imminent,  and  he  so  believed  at 
the  time  the  fatal  shot  was  fired." 

We  find  that  the  trial  judge,  of  bis  own 
motion,  gave  full  and  elaborate  Instructions 
npon  the  doctrine  of  self-defense,  and.  In 
addition  thereto,  gave  every  instroctlon  re- 
quested by  the  defendant,  16  in  number,  wltb 
the  exception  of  the  instruction  upon  which 
this  error  is  predicated.  Every  esaoitla} 
element   in  the   requested  Instmctloa  had 
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been  fully  covered  by  the  other  InstructlonB. 
In  fact,  we  have  no  heeltancy  In  sayir^;  that 
the  instructions  given  vrere  far  more  favor- 
able to  the  defendant  than  be  was  entitled 
to,  and  he  has  no  cause  for  complaint. 
Green  v.  State,  43  FU.  656,  30  South.  656; 
Richard  v.  State,  42  Fla.  528,  29  South.  413 ; 
Hlgginbotham  v.  SUte,  42  Fla.  673,  29  South. 
410,  89  Am.  St  Rep.  237;  Pamell  v.  State 
<FIa.)  36  South.  165. 

The  third  assignment  is  that  "the  court 
■erred  in  overruling  defendant's  motion  for 
a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  in  his  behalf,  as  set  forth 
and  contained  in  said  motion." 

We  find  that  the  ground  set  forth  in  the 
motion,  and  In  the  affidavits  of  H.  T.  Belser, 
W.  H.  Price,  and  the  defendant  attached 
thereto,  is  that  S.  F.  McMillan,  a  witness 
on  behalf  of  the  defendant,  had  testified 
that  on  the  day  the  person  came  to  his  death 
with  whose  murder  the  defendant  stood  in- 
dicted, but  prior  to  the  homicide,  the  de- 
fendant and  his  wife  came  to  affiant  as  a 
Jostlce  of  the  peace  to  have  him  issue  a  war- 
rant for  the  arrest  of  the  deceased  for  the 
crime  of  an  assault  with  intent  to  commit 
rape  upon  the  person  of  defendant's  wife; 
that  McMillan  had  requested  defendant  to 
come  back  next  day,  as  he  was  too  busy  to 
issue  the  warrant  that  day,  whereupon  de- 
fendant had  said  he  would  go  home  and  get 
tils  gun  and  kill  the  deceased;  that  defend- 
ant and  his  counsel  were  much  surprised 
at  the  testimony  of  this  witness  as  to  said 
statement  of  defendant  to  him,  and  while 
the  state's  attorney  was  making  the  closing 
argument  on  the  trial  of  defendant  H.  F. 
Belser  Informed  defendant's  counsel  of  a 
conversation  with  McMillan  In  which  he  had 
told  him  (Belser)  that  he  (McMillan)  had 
said  to  defendant,  when  applied  to  by  him 
for  a  warrant  for  the  arrest  of  the  defend- 
ant, tliat  "If  it  was  me,  I  would  go  home 

and  get  my  gun  and  kill  the  d s 

of  a  b h,"   and  that  McMillan  in  said 

conversation  so  had  with  him  (Belser)  had 
said  nothing  of  any  statement  made  to  him 
by  defendant  as  to  going  home,  getting  his 
gun,  and  killing  the  deceased;  that  defend- 
ant had  reason  to  believe  that  McMillan 
bad  made  the  same  statciment  to  other  per- 
sons in  the  neighborhood  that  he  had  made 
to  Belser  as  to  what  he  had  said  to  defendant 

We  are  of  the  opinion  that  no  error  was 
committed  here.  Upon  the  defendant's  own 
showing,  the  knowledge  of  the  existence  of 
tills  testimony  came  to  him  before  the  trial 
was  closed,  and,  even  though  the  dosing 
argument  was  being  made,  upon  a  proper 
appllcatioii  to  the  court  he  would  doubt- 
less have  been  permitted  to  Introduce  the 
testimony  of  Belser  and  of  any  other  wit- 
nesses he  may  have  had.  Barber  v.  State, 
6  FI^  199;  Burroughs  ▼.' State,  17  Fla.  643; 
Jordan  ▼.  State,  22  Fla.  628;  Anthony  v. 
State,  44  Fla.  1,  82  South.  818;  Davis  ▼. 
State,  44  Fla.  82,  32  South.  822;  FerreU  t. 


State   (Fla.)   84  South.  220;  12  Cy&  659. 

The  only  other  assignment  of  error  is  the 
fourth,  which  questions  the  sufficiency  of 
the  evidence.  AJKer  a  careful  examination 
of  all  the  evidence,  we  are  of  the  opinion  < 
that  it  was  amply  sufficient  to  warrant  the 
Jury  In  finding  the  defendant  guilty  of  man- 
slaughter, if  of  not  even  a  higher  crime. 
The  trial  Judge  properly  refused  to  disturb 
the  verdict  and  we  must  do  likewise.  Mc- 
Nlsh  V.  State  (Fla.)  36  South.  176,  and 
authorities  there  cited. 

The  Judgment  must  be  affirmed,  and  it  is 
so  ordered,  at  the  cost  of  the  county  of  Jack- 
son: an  affidavit  of  insolvency  having  been 
filed. 

COCKBHIiL  and  WHITFIELD,  JJ„  con- 
cur. 

TAYLOR  and  HOCKER,  JJ.,  concur  In 
the  opinion. 

FARKHILL,  J.,  disqualified. 


KINCHIBN  T.   STATE. 

(Supreme  Court  of  Florida,  Division  A.    Oct 
24,  1905!) 

1.  AbSOR — IRDIOTMBRT. 

An  indictment  chargiuK  (bat  the  accused  in 
the  nighttime  did  milawfuUy,  willfally,  and 
maliciously  set  fire  to  and  attempt  to  burn  a 
certain  building  owned  by  A.,  and  occupied  by 
B.  as  a  dwelling  house,  even  though  it  alleges 
more  than  la  necessary,  sufSdently  sets  forth 
an  attempt  to  commit  arson. 

2.  JlTBT— SELKOTIOR  AND   DbaVIMO. 

Where  a  general  statute  as  to  qnalifications, 
selection,  and  drawing  of  jurors,  with  provisiODa 
for  the  drawing  to  be  done  by  the  clerk  when 
the  Judge  falls  to  draw,  is  amended  by  an  act 
restricted  fai  title  and  body  to  the  drawing  by 
the  Judge,  the  amendment  makes  no  change  in 
the  number  of  names  for  Jurors  to  be  drawa 
by  the  clerk. 
8.  Abson— EviDKNCB— Thbeatb. 

When  the  context  of  a  witness*  testimony 
shows  he  was  present  at  a  quarrel  between  one 
accused  of  attempted  arson  and  the  occupant  of 
the  house  burned,  on  the  afternoon  of  the  night 
of  the  burning,  the  witness  may  testify  as  to 
such  quarrel,  accompanied  with  threats  to  bum. 
[Ed.  Note. — For  cases  in  point  see  voL  4, 
Cent  Dig.  Arson,  g{  62,  66.] 

4.  Samb. 

The  evidence  sustains  the  verdict 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Walton  County; 
Charles  B.  Parkhlll,  Judge. 

Mamie  Klnchlen  was  convicted  of  arson, 
and  brings  error.    Affirmed. 

Daniel  Campbell  &  Son,  for  plaintiff  in  er- 
ror. W.  H.  Ellis,  Atty.  Gen.,  and  J.  Walter 
Kehoe,  State's  Atty.,  for  the  State. 

COCKRELL,  J.  An  indictment,  consistlnc 
of  two  counts,  was  filed  in  the  circuit  court 
for  Walton  county  against  Mamie  Klnchlen. 
She  was  convicted  under  the  second  count 
and  to  the  sentence  imposed  prosecuted  a 
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writ  of  error  returnable  to  the  current  term 
of  this  court 

An  attack  is  made  on  botb  counts;  but, 
as  the  effect  of  the  verdict  was  an  acquittal 
as  to  the  first,  we  are  concerned  only  with  the 
second.  That  count  charged  that  the  accused 
"did  then  and  there  in  the  nighttime  of  said 
day  unlawfully,  willfully,  and  maliciously  set 
fire  to  and  attempt  to  bum  a  certain  build- 
ing there  situate,  to  wit,  did  then  and  there 
unlawfully,  willfully,  and  maliciously  set  fire 
and  attempt  to  burn  a  certain  building  owned 
by  Edgar  Johnson  and  Willie  Johnson,  which 
said  building  was  then  and  there  occupied 
by  Will  Thomas  and  John  Baity  and  Harry 
Brown  as  a  dwelling  house,  against,"  etc. 
A  motion  to  quash  this  count  was  Interposed 
and  denied;  the  grounds  of  the  motions  be- 
ing general,  that  the  count  charged  no  of- 
fense, and.  was  vague,  indefinite,  and  imcer- 
taln. 

The  statute  denounces  "whoever  willfully 
and  maliciously  burns  the  dwelling  house  or 
any  building  adjoining  such  dwelling  house, 
or  willfully  and  maliciously  sets  fire  to  any 
building,  by  the  burning  whereof  such  dwell- 
ing house  is  burned"  (section  2426,  Rev.  St 
1892) ;  and  the  contention  of  the  plain  tiff 
ta  error  la  that  the  pleader  confounded  the 
words  "set  fire  to"  and  "bum."  We  need 
not  pass  upon  this  distinction.  The  count 
does  not  charge  the  consummated  crime,  but 
the  attempt  to  commit  the  crime,  and  the 
overt  act  "of  setting  fire  to"  that  accom- 
panied the  attempt  to  "bum."  The  cotmt  is 
needlessly  prolix,  and  assumed  a  greater  bur- 
den of  proof  than  might  hare  been  prudent; 
but  it  fully  apprised  the  defendant  of  the  ac- 
cusation against  her,  and  the  denial  of  the 
motion  to  quash  will  not  be  held  error. 

The  indictment  was  also  attacked  by  plea 
In  abatement  to  the  effect  that  the  clerk  of 
the  court  drew  the  names  of  Jurors  for  the 
term,  owing  to  the  fact  that  the  Judge  had 
not  drawn  them  at  the  preceding  term,  and 
that  the  clerk  drew  only  30  names.  A  de- 
murrer to  this  plea  was  properly  sustained. 

The  duty  of  the  clerk  as  to  drawing  the 
names  of  Jurors  is  found  in  section  2,  c. 
4386,  p.  153,  Iaws  of  1895,  amending  section 
6,  c  4122,  p.  60,  Laws  of  1893.  Chapter  4122 
Is  a  general  act  prescribing  qualifications  of 
Jurors,  the  manner  of  selecting  and  drawing 
the  same,  and  fixing  the  number  which  shall 
constitute  a  grand  Jury.  The  fifth  section  of 
this  act,  providing  for  the  drawing  by  the 
Judge,  was  also  amended  in  1895,  by  section 
1  of  chapter  4386.  In  1903  an  act  was  passed, 
without  the  Oovernor's  approval,  which  both 
in  its  title  and  in  its  body  is  restricted  to  the 
amendment  of  section  6  of  chapter  4122, 
wherein  the  Judge  is  required  to  draw  the 
names  of  36  persons.  There  is  no  reference 
whatever  to  the  duty  of  the  clerk  or  any  one 
else  in  case  of  the  failure  of  the  Judge  to 
draw.  Grant  that  this  leads  to  an  incon- 
gruity, and  that  it  is  difficult  to  see  why  36 
names  should  be  drawn  by  the  Judge  and  only 


30  by  the  clerk;  there  are  yet  no  contradic- 
tions or  impossibilities  in  the  administrations 
of  either  statute  in  its  proper  sphere,  nor  is 
there  excuse  for  a  repeal  by  construction. 

During  the  progress  of  the  trial  one  Mayo 
testified  as  follows :  '"Will  Thomas  was  stay- 
ing in  the  shanty  at  that  time;  the  same 
house  that  was  said  to  have  been  set  on  fire. 
On  Sunday  there  had  been  trouble,  or  a  dis- 
turbance, between  Will  Thomas  and  defend- 
ant I  wasn't  present  right  at  the  time. 
I  was  present  when  there  was  a  fuss  be- 
tween the  defendant  and  Will  Thomas.  It 
was  after  12  o'clock.  I  heard  her  make 
threats  against  Will  Thomas.  It  was  right 
in  my  yard,  there  on  the  place.  She  said 
she  would  bum  him  up."  An  objection  was 
taken  to  the  testimony  as  to  a  disturbance 
between  the  defendant  and  Will  Thomas 
on  the  grounds  that  the  witness  was  not  pres- 
ent and  that  it  was  irrelevant  It  is  evident 
that  the  absence  of  the  witness  had  reference 
to  the  time  of  the  fire,  not  to  the  time  of  the 
trouble  or  disturbance,  as  to  which  his  testi- 
mony Immediately  following  was  full  and 
specific,  and  the  relevancy  of  the  testimony 
to  prove  malice  is  apparent 

We  do  not  feel  disposed  to  interfere  with 
the  verdict  upon  the  weight  of  the  evidence, 
and  It  follows  that  the  Judgment  must  be 
afllrmed.  The  plaintiff  in  error  being  in- 
solvent the  costs  will  be  taxed  against  Wal- 
ton county. 

SHACKIiEFOSD,  O.  J.,  and  wmTriBLD, 
J.,  concur. 

TATLOR  and  HOOKER,  JJ.,  concw  In  the 
opinion. 

PABKHILL,  J.,  disqualified. 


HOUSTON  v.  STATa 

(Supreme  (>>urt  of  Florida,  Division  B.    Oct. 
24,  1905.) 

1.  Obikinai.  Law  —  iHDicniEWT  —  Appeai, — 
Review. 

The  ruling  of  a  trial  court  denying  a  m«»- 
tion  to  quash  an  indictment  mu.st  be  embraced 
in  the  record  proper,  in  order  that  this  court 
may  consider  an  assignment  of  error  based 
thereon. 

2.  HouioiDX— Inoictmbnt— iNSTB'uiaim'Ai.iTT 
Used. 

When  a  grand  jury  is  informed  of  the  in- 
strumentalities used  in  effecting  a  homicide  and 
of  the  manner  of  the  death,  these  should  be  set 
forth  in  the  indictment;  but  when  the  grand 
jury  is  satisfied  that  an  nnlawful  homicide  tuis 
been  committed,  and  the  evidence  does  not 
satisfactorily  show  how  it  was  accomplished, 
the  form  of  the  indictment  used  in*this  case  is 
approved. 

[Bid.  Note. — For  cases  in  point,  see  vol.  26, 
Ont  Dig.  Homicide,  I  21S.] 

3.  Same— Evidence. 

Where  circnmstantial  evidence  points 
strongijr  to  the  defendant  as  the  guilty  agent 
in  causing  the  death  of  a  party,  who  is  clearly 
shown  to  nave  met  a  violent  death,  and  is  with- 
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out  material  conflict,  this  court  cannot  say  that 
the  jarv  were  not  warranted  in  concluding  that 
the  defendant  was  goilty  beyond  a  retMonable 
doabt. 
(Syllabna  by  the  Court.) 

Error  to  Circuit  Cionrt,  HlllBboronch 
County;  Josepb  B.  Wall,  Judge. 

B.  H.  Honstoii  was  convicted  of  murder. 
and  brings  error.    Affirmed. 

G.  B.  Well,  for  plaintiff  In  error.  W.  H. 
ElUs,  Atty.  Gen.,  for  the  State. 

HOGKER,  J.  On  the  16th  of  December, 
1904,  the  grand  Jury  of  Hillsborough  county 
presented  an  indictment  In  the  circuit  court 
npninst  R.  H.  Houston  In  the  following  words 
and  figures: 

"The  State  of  Florida  v.  R.  H.  Houston.    In- 
dictment for  Murder. 

"In  the  name  and  by  the  authority  of 
the  State  of  Florida: 

"In  the  circuit  court  of  the  Sixth  Judicial 
circuit  of  the  state  of  Florida,  in  and  for  the 
county  of  Hillsborough,  at  the  fall  term 
thereof.  In  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  four,  Hillsborough 
county,  to  wit: 

"The  grand  Jurors  of  the  state  of  Florida, 
Inquiring  in  and  for  the  county  of  Hills- 
borough, upon  their  oaths  present  that  R. 
E.  Houston,  whose  Christian  name  Is  to  the 
grand  Jurors  unknown,  late  of  the  county  of 
Hillsborough  aforesaid,  In  the  circuit  and 
state  aforesaid,  on  the  26th  day  of  July,  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  four,  at  and  in  the  county  of  Hills- 
borough aforesaid,  did  unlawfully,  and  from 
a  premeditated  design  to  effect  the  death 
of  one  Robert  Story,  make  an  assault  on  the 
said  Robert  Story,  and  In  some  way  and 
manner  and  by  some  means,  Instruments, 
and  weapons  to  the  Jurors  unknown  be,  the 
said  R.  H.  Houston,  whose  Christian  name 
is  to  the  Jurors  unknown,  did  then  and  there 
unlawfully,  and  from  a  premeditated  design 
to  effect  the  death  of  the  said  Robert  Story, 
inflict  on  and  create  In  the  said  Robert  Story 
certain  mortal  injuries  and  a  mortal  sickness, 
a  further  description  whereof  is  to  the  Jurors 
unknown,  of  which  mortal  injuries  and  sick- 
ness to  the  Jurors  unknown  the  said  Robert 
Story  then  and  there  died.  And  so  the  said 
B.  H.  Houston,  whose  Christian  name  Is  to 
the  Jurors  unknown,  did,  in  the  manner  and 
form  aforesaid,  unlawfully,  and  from  a 
premeditated  design  to  effect  the  death  of 
the  said  Robert  Story,  kill  and  murder  the 
said  Robert  Story,  contrary  to  the  form  of 
the  statute  In  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state 
of  Florida." 

Honston  was  tried  on  the  18th  day  of 
January,  1905,  found  gruilty  of  murder  in  the 
flrst  degree  with  recommendation  to  mercy, 
and  sentenced  to  imprisonment  in  the  peni- 
tentiary for  life.  He  seeks  a  reversal  here 
on  writ  of  error. 

niere  is  an  assignment  of  error  tmsed  on 


action  of  the  trial  court  in  denying  a  motion 
to  quash  the  indictment;  but,  as  the  motion 
to  quash  is  not  contained  in  the  record 
proper,  we  cannot  consider  it  Hearn  t. 
State,  43  Fla.  151,  29  South.  483,  and  cases 
cited.   . 

There  was  a  motion  made  to  arrest  the 
Judgment  on  the  ground  that  the  Indictment 
is  vagne  and  uncertain,  does  not  Inform  the 
defendant  of  the  nature  of  the  accusation, 
falls  to  allege  the  manner  of  the  death  of. 
Robert  Story,  and  falls  .to  allege  the  instru- 
ment or  agency  whereby  his  death  was  ac- 
complished. This  motion  was  denied,  and 
the  ruling  of  the  court  excepted  to.  A.  mo- 
tion for  a  new  trial  was  made,  questioning 
in  various  forms  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  and  particularly 
that  the  evidence  does  not  show  the  guilt 
of  Houston  beyond  a  reasonable  doubt  This 
motion  was  overruled,  and  the  ruling  ex- 
cepted to.  The  assignmoits  of  error  here  are 
based  on  these  rulings. 

It  is  true  that  when  a  grand  Jury  is  In- 
foifmed  of  the  instrumentalities  used  in  ef- 
fecting a  homicide  and  of  the  manner  of  the 
death,  these  should  be  set  forth  in  an  in- 
dictment; but  when  a  grand  Jury  is  satisfied 
that  an  unlawful  homicide  has  been  com- 
mitted, and  the  evidence  does  not  satls- 
tmetorily  show  how  it  was  accomplished,  the 
form  of  indictment  used  In  this  case  is  sup- 
ported by  abundant  authority  In  the  various 
states,  beginning  with  the  case  of  Common- 
wealth V.  Webster,  6  Gush.  295.  The  form 
here  used  is  almost  identical  with  the  one 
given  in  Bishop's  Directions  &  Forms  (2d  Ed.) 
}  620.  See  10  Bncy.  PI.  &  Pr.  127,  and  note 
2.  We  think  the  form  of  the  indictment 
under  the  circumstances  of  this  case,  is  not 
obnoxious  to  criticism. 

The  remaining  assignments  of  error  are 
based  on  the  Insufficiency  of  the  evidence  to 
support  the  verdict  We  have  given  the  evi- 
dence careful  consideration.  It  is  all  cir- 
cumstantial, except  the  testimony  of  the 
physicians  who  examined  the  dead  body  of 
Story.  The  physicians  testified  that  Story's 
neck  was  broken;  that  be  had  received  a 
severe  blow  in  the  face  and  head;  that  his 
kidneys,  heart  and  other  organs  were  In  a 
healthy  condition;  and  that  he  had  died 
from  strangulation,  or  from  having  his  neck 
broken,  or  both.  The  evidence,  we  think, 
shows  conclusively  that  Story  met  a  violent 
death,  and,  while  Houston's  connection  with 
the  death  Is  only  shown  by  circumstantial 
evidence,  that  evidence  is  without  material 
conflict  and  points  so  strongly  to  Houston 
as  the  guilty  agent  we  are  unable  to  say 
that  the  Jury  were  not  warranted  in  con- 
cluding that  he  was  guilty  beyond  a  rea- 
sonable doubt  Dickens  v.  State  (Fla.)  S8 
South.  909. 

The  Judgment  Is  affirmed. 

TAYLOR    and    PARKHILL,   JJ.,    concnr. 

SHACKLEFORD,  O.  J.,  and  COOKRBLL 
and  WHITFIELD,  IT„  concnr  In  tho  opinion. 
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OJESAB.   T.   STATE. 

(Supreme  Court  of  Florida,  Division  B.    Oct 
24,  1905.) 

1.  STATnxKa — TiTLK   OF   Act  —  iNToxicAinra 

LlQTTOBS — IlXEOAL   SaIX — INDIOTMENT. 

The  decisions  of  tliis  oonrt,  aa  to  the  oon- 
atitationalitr  of  the  title  of  chapter  4980,  p.  58, 
Laws  of  1901,  and  aa  to  section  8  of  said  chap- 
ter (page  60),  providing  a  form  of  indictment, 
made  in  Brasa  v.  State  (Fla.)  34  South.  807, 
.and  Crabb  t.  State  (Fla.)  86  South.  169,  are 
followed  and  applied.  _ 

2.  CSbiuinal   Law — Appeai< — Glebioal   EIbbob 
ik  ikdicimxitt. 

ApplyinK  the  provisions  of  section  2893, 
Rev.  St.  1892,  where  the  omission  of  the  word 
"did"  before  the  word  "engage"  in  an  indict- 
ment, is  plainly  a  mere  clencal  misprision,  and 
where  the  meaning  is  perfectly  dear  from  the 
context,  and  it  appears  that  the  defendant  was 
not  misled  or  embarrassed  in  making  his  de- 
teDse^  and  will  not  be  exposed  to  substantial 
danger  of  a  new  prosecution  for  the  same  of- 
fense, this  court  will  not  reverse  a  Judgment 
of  conviction  because  of  snch  omission. 

[Eld.  Note. — For  cases  in  polat,  see  vol.  27, 
Coat.  Dig.  Indictment  and  Information,  f  204.] 

(Syllabus  by  the  Court) 

Error  to  Olrcult  Court,  Colombia  County; 
B.  H.  Palmer,  Judge. 

Sam  Osesar  was  convicted  of  illegal  sale  of 
liquor,  and  brings  oror.    Affirmed. 

Scarborough  ft  Scarborough,  for  plaintiff  In 
error. 

HOCKER,  J.  Sam  Ceesar  was  indicted  at 
the  spring  term  of  the  circuit  court  of  Colum- 
bia county  for  Illegally  selling  liquor  in  that 
county.  The  indictment  is  in  the  following 
form,  omitting  the  caption:  "The  grand 
jurors  of  the  state  of  Florida,  duly  chosen, 
impaneled,  and  sworn  diligently  to  inquire 
and  true  presentment  make  in  and  for  the 
body  of  the  county  of  (Columbia,  upon  their 
oath  present  that  one  Sam  Csesar,  on  or 
about  the  10th  day  of  January,  A.  D.  1904,  in 
the  county  and  state  aforesaid,  with  force 
and  arms,  unlawfully  engage  in  and  carry  on 
the  business  of  a  dealer  in  intoxicating 
spirituous,  vinous,  and  malt  liquors,  which 
said  county  had  voted  against  the  sale  of 
said  liquors,  contrary  to  the  statute  in  such 
case  made  and  provided.  L.  E.  Roberson, 
State's  Attorney." 

A  motion  was  made  to  quash  the  indict- 
ment on  the  grounds,  in  substance,  that  It  was 
vague  and  indefinite,  that  It  charged  no  crime 
under  the  laws  of  Florida,  that  it  does  not 
allege  that  Columbia  county  had  voted 
against  the  sale  of  liquors  within  two  years, 
that  the  act  charged  was  unlawful.  This 
motion  was  overruled.  The  defendant  was 
tried  and  convicted,  and  then  moved  in  arrest 
of  Judgment,  which  motion  was  overruled. 
After  sentence  he  sued  out  a  writ  of  error. 

The  assignments  of  error  are: 

(1)  That  the  court  erred  in  ruling  the 
motion  of  plaintiff  In  error  to  quash  the  In- 
dictment 


(2)  The  court  erred  in  overruling  the 
motion  of  the  plaintiff  in  error  for  an  arrest 
of  Judgment 

In  his  brief  here  the  plaintiff  in  error  first 
attacks  the  constitutionality  of  the  act  under 
which  the  Indictment  was  drawn,  viz.,  chap- 
ter 4930,  p.  S8,  Laws  of  1901,  on  two  grounds: 
First,  that  the  act  embraces  two  subjects; 
and,  second,  tliat  the  form  of  indictment 
provided  in  section  8  of  the  act,  and  which  the 
indictment  attempts  to  follow,  does  not  in- 
form the  accused  of  the  nature  of  the  accusa- 
tion against  lilm. 

Both  of  these  propositions  have  been  here- 
tofore decided  against  the  contention  of  the 
accused.  See  Brass  v.  State  (Fla.)  34  South, 
807 ;  Crabb  v.  State  (Fla.)  36  South.  169. 

The  next  and  only  other  point  made  in  the 
brief  is  that  in  attempting  to  follow  the  form 
of  Indictment  prescribed  by  section  8  of  the 
act  (chapter  4030,  p.  60,  Laws  1901)  the 
pleader  omitted  the  word  "did"  before  the 
word  "engaged,"  and  therefore  that  no 
criminal  act  is  charged  to  have  been  com- 
mitted. We  are  referred  to  decisions  in 
8ev»al  states,  particularly  in  Texas  and 
Louisiana,  where  it  is  held  that  the  omission 
of  the  auxiliary  word  "did"  before  the  verb 
expressing  the  action,  is  fatal  in  an  indict- 
ment State  V.  Daugherty,  80  Tex.  860; 
State  T.  Graham,  49  La.  Ann.  1524,  22  South. 
807.  We  are,  however,  inclined  to  the  view, 
applying  the  provisions  of  section  2893,  Rev. 
St  1892,  that  where  the  omission  of  a  word 
from  an  indictment  is  plainly  a  mere  clerical 
misprision,  and  where  the  meaning  is  per- 
fectly  clear  from  the  context,  and  consequent- 
ly that  the  accused  was  not  misled  or  em- 
barrassed in  making  his  defense,  and  will  not 
be  exposed  to  substantial  danger  of  a  new 
prosecution  for  the  same  offense.  The  court 
should  not  for  tha.t  reason  reverse  a  judg- 
ment. This  position  is  sustained  by  Dickens 
▼.  State  (Fla.)  38  South.  909;  State  v. 
Whitney,  16  Vt  298;  State  v.  Edwards,  19 
Mo.  674;  Abemathy  v.  State,  78  Ala.  411; 
People  V.  Duford,  06  Mich.  90,  33  N.  W.  28. 
In  the  last  cited  case  the  court  remarks  that 
the  omission  of  the  word  "did"  should  have 
been  brought  to  the  attention  of  the  trial  court 
in  a  motion  to  quash.  We  are  constrained 
to  say  that  In  the  case  at  bar  the. grounds 
of  the  motion  to  quash  are  very  general,  and 
it  does  not  appear  from  the  record  that  the 
precise  matter  was  called  to  the  attention  of 
the  trial  Judge,  or  prosecuting  attorney.  If 
this  course  had  been  pursued,  doubtless  the 
omission  would  have  been  supplied  by  anoth- 
er indictment,  or  by  an  information. 

The  judgment  of  conviction  is  affirmed. 

TAYLOR  and  PARKHILL,  JJl,  ooDCor. 

SHACJKLBFORD,  a  X,  and  OOCKRISLL 
and  WHITFIELD,  33^  concur  in  the  opinion. 
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WILSON   T.    STATE. 

(Bapreme  Gonit  of  Florida,  DlTislon  B.    Oct 

24,  1908? 

1.  STATTTTCS— GOIIBTBUOTIOII. 

The  legal  presrimption  la  that  the  Legto> 
latnre  did  not  intend  to  keep  really  contraalct- 
ory  enactments  in  the  statute  book,  or  to  effect 
ao  important  a  measure  as  the  repeal  of  a  law 
without  ezpreasine  an  intention  to  do  so.  An 
Int^pretatlon  leading  to  such  a  result  should 
not  be  adopted,  unless  it  be  inevitable. 

2.  Raps— BviDENOi. 

While  it  is  necessary,  under  section  2396, 
Rev.  St.  1892,  to  allege  and  prove  a  different 
state  of  facts  in  order  to  Justify  a  conviction 
where  the  female  Involved  is  over  the  age  of  10 
years  than  where  such  female  is  under  that  age, 
yet  in  either  case  the  crime  denounced  is  rape. 

3.  Sams— Statxttobt  Rape. 

Section  2598,  Rev.  St  1892,  as  amended 
by  chapter  4965,  p.  Ill,  Iaws  1901,  denounces 
ud  punishes  the  crime  of  sexual  intercourse 
with  an  unmarried  female  under  18  years,  un- 
-der  circumstances  that  do  not  make  the  act 
rape,  and  the  female  involved  here  means  the 
unmarried  female  between  10  years  and  18 
years. 

4.  Sauk— Rkpkai.  or  Statdtb. 

Section  2396,  Rev.  St.  1892,  is  not  repeal- 
«d  by  section  2898,  Rev.  St  1892,  as  amended 
by  chapter  486S,  p.  Ill,  Laws  1901. 
(Syllabus  by  the  Court) 

Error  to  Olrcnlt  Court,  Hillsboroaj^  Coun- 
ty; Joseph  B.  Wall,  Judge. 

Paul  Wilson  was  convicted  of  crime,  and 
brings  error.    AiBrmed. 

Craig  PI^IlllpB,  tor  plalntUT  In  error.  W. 
H.  Ellis,  Atty.  Geo.,  and  H.  &  PbUlipB, 
State  Atty.,  for  the  State. 

PARKHILL,  J.  In  this  case  the  plain- 
tiff In  error.  Panl  Wilson  (hereinafter  called 
the  defendant),  was  Indicted  for  rape  by  tbe 
grand  Jnry  of  Hlllsborougb  county  at  tbe 
fan  term,  1906,  of  tbe  circuit  court  The* 
charging  part  of  the  Indictment  Is  as  fol- 
lows: "In  and  upon  one  Pocahuntas  Whit- 
field, a  female  child  under  the  age  of  ten 
years,  an  assault  did  make,  and  her  the 
said  Pocahuntas  Whitfield  then  and  there 
did  unlawfully  and  carnally  know  and  abuse, 
contrary  to  the  statutes,"  etc.  The  defendant 
demurred  to  the  Indictment  on  the  following 
grounds: 

"(1)  Said  Indictment  charges  no  crime 
against  the  laws  of  the  state  of  Florida. 

"(2)  Because  section  2396  of  the  Revised 
Statutes  of  Florida  of  1892  was  repealed  and 
made  void  and  Inoperative  by  section  2608 
of  the  Revised  Statutes  of  Florida  of  1892, 
as  amended  by  chapter  4966,  p.  Ill,  of  the 
Laws  of  Florida,  approved  May  31st,  1901." 

This  demurrer  was  overruled  by  the  court, 
to  which  ruling  the  defendant  excepted. 

The  defendant  pleaded  not  guilty  and  was 
tried  and  convicted  by  a  jury.  A  motion 
for  a  new  trial  was  overruled,  and  the  de- 
fendant was  sentenced  to  imprisonment  In 
the  state  prison  for  life. 

Only  one  assignment  of  error  is  argued 
and  insisted  upon,  namely,  "that  the  court 
erted  In   OTermlIng  the  demurrer  of  the 


defendant  to  the  Indictment  filed  In  this 
cause." 

Both  grounds  of  the  demurrer,  as  well 
as  tbe  argument  made  here,  present  the  sin- 
gle question  for  our  consideration,  whether 
section  2396,  Rev.  St  1892,  under  which  the 
defendant  was  prosecuted  In  the  court  be- 
low, was  repealed  by  section  2598,  Rev.  St 
1892,  as  amended  by  chapter  4965,  p.  HI, 
Laws  1901.  Section  2896  Is  as  follows: 
"Article  8.  Rape  and  Forcible  Carnal  Knowl- 
edge. Sec.  2396.  Whoever  ravishes  and  car- 
nally knows  a  female  of  the  age  of  ten 
years  or  more  by  force  and  against  her  will, 
or  unlawfully  or  carnally  knows  and  abuses 
a  female  child  under  the  age  of  ten  years 
shall  be  punished  by  death,  or  by  Imprison- 
ment In  the  state  prison  for  life." 

Section  2598  Is  as  follows:  "Sec.  2698. 
Carnal  Intercourse  with  unmarried  female 
under  sixteen  years.  Whoever  has  carnal 
Intercourse  with  any  unmarried  female  who 
la  under  the  age  of  sixteen  years  shall  be 
punished  by  imprisonment  not  exceeding 
twelve  months  or  by  fine  not  exceeding  five 
hundred  dollars." 

Chapter  4966,  p.  Ill,  Laws  1901,  Is  entitled 
"An  act  to  amend  section  2598  of  the  Re- 
vised Statutes  of  Florida,  the  same  being 
entitled  carnal  Intercourse  with  unmarried 
female  under  the  age  of  sixteen  years."  Sec- 
tion 1  raises  the  age  of  the  female  referred 
to  from  16  years  to  18  years  and  Increases 
the  degree  of  punishment  Section  2  re- 
peals, all  laws  Inconsistent  with  this  act 

It  is  contended  that  section  2898,  Rev.  St 
1892,  as  amended,  repealed  section  2396, 
Rev.  St  1892,  by  Implication.  This  conten- 
tion would  lead  to  the  conclusion  that  It 
was  the  Intention  of  the  Legislature  to  place 
In  Juxtaposition  in  the  Revised  Statutes 
two  sections  on  the  same  subject  one  of 
which  necessarily  destroys  the  other.  We 
cannot  see  it  that  way.  The  legal  pre- 
sumption is  that  the  Legislature  did  not 
Intend  to  keep  really  contradictory  enact- 
ments in  the  statute  book,  or  effect  so  im- 
portant a  measure  as  the  repeal  of  a  law 
without  expressing  aq  Intent  to  do  so.  An 
interpretation  leading  to  such  a  result  should 
not  be  adopted  unless  it  be  inevitable. 
State  ex  rel.  Bills,  Attorney  General,  v. 
Olvens  (Fla.)  87  South.  308.  Our  proper 
course  is  to  search  out  and  follow  the  true 
intent  of  tbe  Legislature,  and  to  adopt  that 
sense  which  harmonizes  best  with  the  con- 
text and  promotes  the  apparent  policy  and 
objects  of  the  Legislature.  Lewis'  Suther- 
land Stat  Construction,  |  363. 

There  is  no  repugnancy.  Inconsistency,  or 
confilct  between  sections  2396  and  2598  as 
amended.  They  denounce  and  punish  sepa- 
rate and  distinct  crimes.  While  It  Is  neces- 
sary under  section  2396  to  allege  and  prove 
a  dlfTerent  state  of  facts  In  order  to  justify 
a  conviction  where  the  female  Involved  is 
over  the  age  of  10  years  than  where  such 
female  is  under  that  age,  yet  In  either 
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the  crime  denonnced  ia  rape,  pnnisbable 
with  the  same  penalty  of  death  or  imprison- 
ment for  life.  Where  the  female  has 
reached  the  age  of  10  years,  this  statute  re- 
quires force  and  want  of  the  female's  con- 
sent to  be  shown  In  order  to  constitute  the 
crime  of  rape.  Where  the  female  is  under 
10  years,  it  Is  only  necessary  to  show  the 
carnal  knowledge  and  abuse  of  the  child 
and  that  she  was  under  10  years  of  age  to 
constitute  rape,  because  in  such  a  case  the 
law  conclusively  presumes  that  a  child  of 
such  Immatiure  age  Is  Incapable  of  either  con- 
senting to  or  protesting  against  the  act. 
Schang  ▼.  State,  43'  Fla.  561,  31  South.  346. 

Section  2598,  and  acts  amendatory  there- 
of, denounce  and  punish'  the  crime  of  sexual 
Intercourse  with  an  unmarried  female  under 
18  years  under  circumstances  that  do  not 
make  the  act  rape,  and  the  female  involved 
here  must  mean  and  does  mean  the  unmar- 
ried female  between  10  years  and  18  years. 
After  the  female  has  arrived  at  the  age  of 
10  years,  the  law  no  longer  presumes  her 
incaxtacHT-  to  consent;  and  the  female  be- 
tween 10  years  and  18  years,  having  arrived 
at  an  age  when  the  law  recognizes  her  abili- 
ty to  consent,  the  act  of  sexual  intercourse 
with  her,  when  had  with  her  consent,  is 
made  a  misdemeanor  and  punished  by  a 
fine  or  imprisonment  in  the  county  Jail. 

Even  if  the  phraseology  of  section  2598  aa 
amended  were  comprehensive  enough  to  in- 
clude all  unmarried  females  under  the  age 
of  18  years,  we  think  its  general  terms 
should  be  restricted  to  exclude  female  chil- 
dren under  the  age  of  10  years,  who  have 
been  classified  and  made  subject  to  the 
distinct  regulations  of  section  2396.  Lewis' 
Sutherland  Stat  Construction,  p.  849,  and 
note  70,  p.  851;  Koontz's  Adm'r  v.  Howsare, 
100  Fa.  506,  text  50&  By  thus  construing 
them  together  in  harmony  with  the  whole 
course  of  our  legislation  upon  this  subject 
we  can  find  for  these  two  sections  a  reason- 
able field  of  operation,  without  destroying 
their  evident  intent  and  meaning,  preserving 
the  force  of  both.  Endlich  on  Interpretation 
of  Statutes,  {  210;  State  ex  rel.  v.  Glveus 
(Pla.)  87  South.  808.    '  , 

The  learned  circuit  judge  made  no  error 
in  overruling  the  demurrer  to  the  indictment 
in  this  case,  and  the  Judgment  of  the  cir- 
cuit court  is  affirmed. 

TATLOB  and  HOOKEB,  JX,  concur. 

SHACEIiBFOBD,  C.  J.,  and  COCERBLL 
and  WHITFIELD,  33.,  concur  in  the 
opinion. 


CARO  et  aL  ▼.  DAVIDSON  at  aL 
(Supreme  Court  of  Florida,  Division  A.    Nor. 
17,  1908^ 
Appeal  from  Circuit  Court,  Escambia  Coun- 
ty :Bhydon  M.  Call.  Judge. 

Bill  by  W.  H.  Davidson  and  others  against 
J.  B.  Caro  and  others.  Decree  for  complain- 
ants, and  defendants  api)eal. 

BenJ.  S.  Liddon,  for  appellants. 

PER   OURIAM.    The   decree    is   afBrmed. 


CITY    OF    PBNSACOLA    v.    FIRST    NAT, 

BANK  of  PENSACOLA. 

(Supreme  Court  of  Florida,  Division  A.     June 
80,  1903.) 

Error  to  Circuit  Court,  Escambia  County; 
Evelyn    C.   Maxwell,    Judge. 

Action  by  the  First  National  Bank  of  Pensa> 
cola  against  the  city  of  Pensacola.  Judgment 
for  plaintiff,  and  defendant  brings  error. 

John  B.  Jones,  for  plaintiff  in  error.  John 
C.  Avery,  for  defendant  in  error. 

PEB  CURIAM.      The  judgment  Is  affirmed. 

COLUMBUl   COUNTY   v.    GRAHAM  et  aL 

(Supreme  Court  of  Florida,  Division  A.    June 
30,  19030 

Error  to  Circuit  Court,  Columbia  Cotmty; 
John  F.  White.  Judge. 

Action  by  Henry  F.  Graham  and  another 
against  Columbia  county.  Judgment  for  plain* 
tiffs,  and  derendant  brings  error. 

B.  H.  Palmv,  for  plaintiff  in  error.  W.  M. 
Ives  and  A.  J.  Henry,  for  defendants  in  error. 

PER  CURIAM.    The  judgment  ia  affirmed. 


COOMBS  et  al.  v.  LOUISVILLE  4  N.  R.  CO. 
(Supreme  Court  of  Florida.    Nov.   12,  1903.) 

Error  to  Cfarcuit  Court;  Franklin  County; 
Lucius  3.  Reeves,  Judge. 

Action  by  the  Louisville  &  Nashville  Railroad 
Company  against  J.  N.  Coombs  and  othera. 
Judgment  for  plaintiff,  and  defendants  bring 
error. 

Geo.  P.  Raney,  for  plaintiffs  in  error.  Robert 
J.  Boone,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed 
by  the  clerk,  on  praecipe  of  counsel  for  the  plain- 
tiff in  error,  under  rule  24  (18  South,  iz). 


DEEIiE    T.    O'SHAUOHNBSSET. 
(Supreme  0>nrt  of  Florida.   Aug.  12,  1903.) 

Appeal  from  Circuit  Court,  Waohington 
County ;  Evdyn  C.  Maxwell,  Judge. 

Bill  by  J.  F.  O'Shanghnessey  against  E.  N. 
Dekle.  Decree  for  complainant,  and  defendant 
appeals. 

Benjamhi  S.  Liddon,  for  appellant.  Bloant 
ft  Blount  and  E.  D.  Beggs,  for  appellee. 

PER  CURIAM.  Appeal  dismisMd  by  the 
derk,  on  pnecipe  of  counsel  for  the  appellaat, 

under  rule  24  (18  South,  ix). 
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CENTRAL   OF   GEORaiA  RT.  CO.   T. 
UNION   SPRINGS   &  N.   RT.  CO. 

(Sapreme  Court  of  Alabama.    Nor.  22,  1906.) 

1.  OOBPOBATIONB  —  ATTAOKINO    VAUDITY     OT 
InCOBPOBATION — EUINKNT    DOUAIR. 

That  the  certificate  of  incorporation  of  a 
railroad,  issued  by  the  Secretary  of  State,  does 
not  contain  the  names  of  the  incorporatorsL 
who  signed  the  declaration  of  intention  to  form 
•  corporation,  required  to  be  filed  by  Code  1896, 
I  1157,  cannot  be  urged  to  defeat  condemnation 
proceedings  instituted  by  the  purported  cor- 
poration which  acts  under  the  certificate,  al- 
though Code  1896,  {  1163,  empowers  a  railroad 
corporation  to  condemn  lana  "when  duly  or- 
ganised." • 

2.  RaIXBOADS  —   CoRSTBUOnON— BSTABUSH- 
ITERT  or  TZBIONVB. 

The  incorporation  of  a  railroad  to  run 
from  one  place  "to"  another  place  does  not  re- 
quire it  to  stop  at  the  corporate  limits  of  the 
latter  place ;  but  it  may  fix  its  terminus  at  such 
location  in  tliat  place  as  shall  be  a^eed  upon 
between  it  and  the  municipal  authorities. 
8.  Sahk. 

The  fact  tliat  a  railroad  built  a  depot  at 
a  certain  point  in  its  terminal  city  and  used 
it  did  not  preclude  it  from  extending  its  line 
to  another  point  in  such  city,  where  the  city 
liad  granted  it  a  right  of  way  to  the  pro- 
posed point  when  the  road  was  contemplated 
and  such  point  had  been  adopted  as  the  termi- 
nus by  a  resolution  of  the  railroad,  and  it  had 
bnilt  its  line  in  that  direction  from  time  to 
time  as  money  could  t>e  obtained. 

4.  Sahk. 

Where  a  railroad  projects  an  extension 
as  a  continuation  of  its  main  line  from  one 
point  in  its  terminal  city  to  another  point  in 
that  city,  it  is  not  necessary  that  it  should  own 
property  at  the  latter  point,  in  order  for  it  to 
make  its  terminus  there  and  condemn  land  in 
that  vicinity. 

5.  BSUIRBHT    DOHAIIT— PlTBPOSK    OF    CORDCU- 

HATioH— Public  Binifit— Pbkbumption. 
The  court  must  presume,  in  condemnation 
proceedings  by  a  railroad,  that  tlie  railroad,  in 
building  its  line  to  a  point  originally  fixed  upon 
as  a  terminus,  is  acting  for  the  purpose  of  serv- 
ing the  public. 

Appeal  from  Circuit  Conrt,  BnlloCk  Coun- 
ty; A.  A.  Evans,  Judge. 

"To  be  ofBdally  reported." 

Application  by  tbe  Union  Springs  &  Nortb- 
em  Railway  Company  to  condemn  certain 
land  belonging  to  tbe  Central  of  Georgia 
Railway  Company.  From  a  Jndgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Application  by  appellee  to  condemn  c»- 
tain  property  of  appellant  for  right  of  way 
purposes.  Appellant,  among  other  things, 
filed  a  plea  of  nnl  tiel  corporation,  basing  it 
upon  the  following  facts:  Seven  persons 
filed  a  declaration  with  the  Secretary  of 
State,  setting  forth  the  allegations  required 
by  section  11S7  of  tbe  Code  1896,  and  sign- 
ing Bam&  The  Secretary  issued  to  three  of 
tbe  signers  a.  commission  constituting  them 
a  "body  of  corporators"  to  receive  subscrip- 
tions to  the  capital  stoA  of  tbe  Union 
Springs  &  Northern  Railway  Company,  the 
name  set  forth  in  tbe  declaration  as  the  pro- 
89SO.— flO)i 


posed  corporation.  On  tbe  coming  in  of 
their  report,  the  Secretary  of  State  issued  a 
certificate  to  "the  subscribers  to  the  declara- 
tion of  incorporation,  their  successors  and 
associates,"  without  naming  any  of  the  sub- 
scribers. 

G.   L.   Comer,    for   appellant    Ernest   L. 
Blue,  for  appellee. 

SIIifPSON,  J.  This  is  a  proceeding  by  ap- 
pellee to  condemn  a  right  of  way  over  cer- 
tain lots  in  Union  Springs,  Ala.  Tbe  first 
proposition  Insisted  upon  by  tbe  appellant 
is  that  the  appellee  corporation  was  not 
duly  organized  according  to  our  statutes,  and 
consequently  had  no  right  to  condemn  the 
right  of  way.  He  claims  that  the  corpora- 
tion was  not  duly  organized  because  tbe 
certificate  of  its  organization  does  not  con- 
tain tbe  names  of  the  IncorporatorB.  While 
it  is  true  that  section  1163  of  the  Oode  of  1896 
does  state  that  "when  duly  organized  a 
corporation  bas  power,"  etc,  yet  to  give  that 
expression  the  strict  construction  contended- 
for  by  the  appellant  would  be  to  declare  that 
all  other  powers  of  the  corporation  are  de- 
pendent upon  a  literal  compliance  with  all 
the  requirements  of  the  statute,  and  to  ab- 
rogate the  doctrine  of  de  facto  corporations, 
and  to  admit  the  plea  of  nul  tiel  corporation 
In  all  suits  brought  by  tliem.  It  is  true 
that  in  2  Cook  on  Corporations  (5th  Ed.)  { 
637,  it  is  stated  that,  "where  a  railroad  cor- 
poration attempts  to  acquire  a  right  of  way, 
tbe  person  whose  property  will  be  affected 
thereby  may  oppose  the  acquisition  of  the 
right  of  way  by  showing  that  the  company 
Is  not  legally  incorporated";  but  a  refer- 
ence to  tbe  case  on  wbicb  that  remark  is 
based  shows  that  tbe  act  under  which  tbe 
corporation  professed  to  act  required  it  to 
begin  construction  and  expend  10  per  cent  of 
its  capital  within  five  years,  and  specially 
declared  that  if  it  did  not  do  so  "its  cor- 
porate exlBtence  and  powers  should  cease." 
Nothing  had  been  done  and  there  was  no 
pretense  of  a  de  facto  corporation.  Brook- 
lyn, W.  ft  N.  Ry.  Co.  V.  Broadway  Ry.  Co., 
72  N.  Y.  245.  In  the  same  section  the 
learned  author  goes  on  to  state  that  "if 
there  is  a  law  authorizing  incorporation,  and 
a  company  has  attempted  to  organize  under 
it  and  bas  acted  as  a  corporation.  It  Is  a 
de  facto  corporation,  and  its  de  Jure  exist- 
ence can  be  questioned  taxlj  by  the  state." 
This  proposition  is  fully  bwne  out  by  the 
great  weight  of  authority,  notwithstanding 
the  remarks  contra  in  tbe  case  of  N.  T. 
Cable  Co.  v.  Mayor,  104  N.  Y.  43,  10  N.  E. 
S32 ;  Independent  Order,  etc.,  v.  United  Order 
of  Foresters,  94  Wis.  234,  239,  240,  68  N. 
W.  1011;  Brown  v.  Calumet  River  Ry.,  125 
111.  600,  606,  18  N.  B.  283;  Portland  ft 
Greenwood  Turnpike  Go.  v.  Bobb,  88  Ky.  228, 
228,  10  S.  W.  794 ;  Wellington  ft  P.  R.  R.  v. 
Casble,  etc.,  Lumber  Co.,  114  N.  C.  690,  19 
8.   B.  646.    This  court  has  declared   that 
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"a  corporation  de  facto  exists  when,  from 
irregularity  or  defect  In  the  organization  or 
constitution,  or  from  some  omission  to  com- 
ply with  the  conditions  precedent,  a  cor- 
poration de  Jure  is  not  created,  but  there  has 
been  a  colorable  compliance  with  the  re- 
quirements of  some  law  under  which  an  as- 
sociation might  be  lawfully  Incorporated  for 
the  purposes  and  powers  assumed,  and  the 
user  of  the  rights  claimed  to  be  conferred 
by  the  law,  when  there  is  an  organization 
with  color  of  law  and  the  exercise  of  cor- 
porate franchises";  and  it  also  states  that 
such  de  facto  corporations  "are  under  the 
protection  of  the  same  law  and  governed  by 
the  same  legal  principles  as  those  of  the 
form^,  80  long  as  the  state  acquiesces  In 
their  existence  and  the  exercise  of  corporate 
functions.  A  private  citizen,  whose  rights 
are  not  invaded,  who  has  no  cause  of  com- 
plaint, has  no  right  to  inquire  collaterally 
Into  the  legality  of  its  existence.  This  can 
only  be  done  by  a  direct  proceeding  on  the 
part  of  the  state,  from  whom  Is  derived  the 
right  to  exist  as  a  corporation  and  whose 
authority  is  usurped."  Owensboro  Wagon 
Co.  V.  Bliss,  132  Ala.  253,  256,  31  South.  81, 
80  Am.  St  Rep.  901.  See,  also,  Bibb  T. 
Hall,  101  Ala.  80,  96,  14  South.  98.  It  la 
not  necessary  to  decide  whether  or  not  the 
facts  show,  a  substantial  compliance  with 
the  statute. 

It  is  next  insisted  that,  the  appellee  com- 
pany having  been  built  according  to  charter 
to  Union  Springs,  and  having  fixed  its  ter- 
minus by  establishing  its  depot,  it  cannot 
now  extend  ite  line  to  the  proposed  point 
near  the  waterworks.  It  is  true  that  the 
railroad  was  organized  to  run  from  Ft 
Davis  to  Union  Springs,  but  such  expression 
does  not  mean  that  it  shall  stop  at  the  cor- 
porate limlta.  A  reasonable  interpretation, 
which  is  also  in  accordance  with  the  univer- 
sal custom  in  such  cases,  is  that  the  rail- 
road shall  fix  its  terminus  at  such  place  In 
said  dty  as  shall  be  agreed  upon  between 
said  railroad  and  the  city  authorities.  Miles 
on  Eminent  Domain,  §  115;  Farmers'  Turn- 
pike Road  Co.  V.  Coventry,  10  Johns.  389; 
Rio  Grande  R.  R.  v.  BrownvlUe,  46  Tex.  88. 
There  is  no  proof  that  the  railroad  com- 
pany evex  Intended  to  make  its  terminus  at 
the  point  to  which  it  has  been  running,  ex- 
cept the  mere  fact  that  it  built  a  depot  there 
and  has  been  using  it  On  the  contrary,  the 
ordinances  of  the  city  of  Union  Springs, 
running  b&di  to  December,  1900,  when  this 
road  was  contemplated,  granted  the  right 
of  way  to  said  company  along  the  proposed 
line  to  a  point  on  Powell  street,  near  the 
waterworks,  showing  that  the  original  in- 
tention was  to  run  to  that  point  In  addi- 
tion, it  Is  shown  by  the  evidence  that  that 
was  adopted  aa  the  terminus  by  resolution 
of  the  corporation,  and  a  considerable  por- 
tion of  the  line  graded  in  1901,  and  that  It 
had  been  built  in  that  direction  from  time 
to  time  a>  the  mon^  could  be  obtained. 


These  being  the  facts,  we  hold  thkt.  there 
la  no  merit  in  this  contention. 

It  Is  next  insisted  that,  as  the  appellee 
has  no  property  at  the  point  to  which  It  is 
sought  to  run  the  road,  and  as  the  right  of 
way  sought  would  not  connect  in  any  way 
with,  the  main  line  of  appellee,  this  terminus 
is  sought  not  for  pnblic  use,  but  for  private 
'benefit  In  regard  to  the  first  proposition, 
the  Une  of  the  road  as  shown  upon  the  map 
in  evidence  shows  that  this  extension  is  a 
continnation  of  the  main  lina  It  is  not 
necessary  that  the  railroad  should  own  prop- 
erty at  a  certain  point  in  order  to  make  its 
terminus  there.  It  being  a  part  of  a  public 
railroad,  for  public  purposes,  and  it  being 
the  terminus  originally  fixed,  as  before 
shown,  we  must  presume  that  the  building 
of  it  to  such  point  is  for  the  purpose  of 
serving  the  public. 

We  find  no  error  la  the  record,  and  the 
judgment  of  the  court  is  affirmed. 

Affirmed. 

HARALSON,  DOWDELL,  and  DBNSON. 
JJ.,  concur. 


PEARSON    T.    DANOT   et  al. 
(Supreme  C!onrt  of  Alabama.    Nov.  23,  1905.) 

1..  REFOBHATIOH   of  iKSTBUiaRTS— Actioks— 

Pleading — Aixeoations  of  Mistake. 
A  bill  for  relief  on  the  ground  of  mistake 
must  state  with  precision  the  facts  constitut- 
ing the  mistake,  and  which  show  that  it  oc- 
curred without  negligence  on  the  part  of  com- 
plainant 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Reformation  of  Instruments,  SS  141, 
144.] 

2.  MOBTOAOXS— TaARaA.onoNS  Corstbued  as 
MoBTOAQBB— Absolute    Convetances. 

An  absolute  conveyance  of  property  in 
partial  satisfaction  of  a  debt,  accompanied  by  a 
parol  agreement  that,  if  the  proper^  enhances 
in  value  within  a  certain  time  and  to  a  certain 
extent,  notes  given  in  satisfaction  of  the  re- 
mainder of  the  debt  shall  be  delivered  up  and 
canceled,  does  not  constitute  an  equitable  mort- 
gage. 
8.  Eviderob— Pabol  Evidence  Rule. 

An  absolute  conveyance  of  property  In 
partial  satisfaction  of  a  debt,  and  notes  made 
absolutely  due  and  payable  at  a  certain  time 
in  discharge  of  the  remainder  of  the  debt,  can- 
not be  varied  by  evidence  of  a  parol  agreement 
that  in  the  event  the  property  conveyed  shall 
before  the  maturity  of  the  notes  increase  in 
value  in  a  sum  equal  to  their  amount,  tiie  notes 
shall  be  delivered  up  and  canceled. 

Appeal  from  Circuit  Court,  Jefferson  Ooun- 
ty ;  A.  A.  Ck)leman,  Judge. 

"To  be  officially  reported." 

Bill  by  R.  H.  Pearson  against  Mary  IiOU 
Dancy  and  others.  From  a  decree  sustelning 
a  demurrer  to  the  bill,  complainant  appeals. 
Affirmed. 

A.  O.  Lane,  for  appellant  Weatherly,  Un- 
derwood &  Thach,  for  appellees. 

SIMPSON,  J.  This  is  an  appeal  ftom  a 
decree  of  the  dianceiy  court  Bustainlog  a 
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'demurrer  to  the  bill  of  complainant  (ap- 
pellant here),  and  the  first  causes  of  demurrer 
are  to  the  sufflciency  of  the  allegations  of  the 
1)111  as  to  the  mistake  against  which  relief 
is  sought 

The  complaint  alleges  that  a  note  was 
^ven  for  an  amount  supposed  to  be  due  for 
interest  on  a  mortgage  debt,  but  that  "the 
sum  was  a  mistake,  as  he  was  not  due  that 
amount  of  Interest"  The  bill  does  not  show 
particularly  wherein  th4  mistake  consisted, 
whether  he  had  knowledge  of  it  at  the  time, 
nor  any  facts  tending  to  show  whether  it 
was  such  a  mistake,  or  made  under  such  cir- 
cumstances, as  would  Justify  equitable  relief. 
Mr.  Pomeroy  says  that  "mistake,  within 
the  meaning  of  equity  and  as  the  occasion  of 
Jurisdiction,  18  an  erroneous  mental  con- 
dition,  conception,  or  conviction.  Induced  by 
ignorance,  misapprehension,  or  misunder- 
standing of  the  truth,  but  without  negligence^ 
and  resulting  in  some  act  or  omission  done 
or  suffered  erroneously  by  one  or  both  the 
partiee  to  a  transaction,  but  without  its  er- 
roneous character  being  intended  or  known 
at  the  time."  2  Pomeroy's  Eq.  Jur.  pp.  299, 
800, 1  839;  also  section  854.  It  follows,  then, 
that  in  order  that  a  court  of  chancery  may 
know  whether  the  mistake  complained  of  is 
such  as  calls  for  equitable  interposition,  it  is 
necessary  that  the  bill  should  "state  with 
precision  the  facts  constituting"  the  mistake, 
and  going  to  show  whether  It  occnrred  with- 
out Diligence  on  the  part  of  the  party 
complaining.  3  Mayfield's  Dig.  p.  281.  The 
farther  statement  that  various  sums  were 
paid  at  different  times  does  not  make  the 
matter  any  clearer,  nor  show  why  the  com- 
plainant did  not  know  what  sums  he  had 
paid.  While  it  may  be  true  that  complainant 
could  not  state  exactly  Just  what  amounts 
bad  been  collected  of  rents,  Income,  and  prof- 
Its,  which  had  not  been  accounted  for,  yet 
lie  certainly  could  state  what  amounts  had 
been  accounted  for,  and  could  give  some  facts 
tending  to  show  what  amounts  should  have 
been  received,  so  ttiat  the  court  could  have 
some  information  upon  which  to  base  a  con- 
clusion as  to  whether  equitable  relief  la 
Justified.  Nor  does  it  aver  that  any  demand 
was  ever  made  for  a  statement  of  account 
These  averments  are  entirely  too  general, 
and  the  first  and  second  causes  of  demurrer 
were  properly  sustained. 

We  come  next  to  consider  the  effect  of  the 
agreement  wliich  is  alleged  to  have  been 
made  in  May,  1897,  when  the  complainant 
conveyed  the  land  in  question  to  the  respond- 
ents. The  allegations  of  the  bill  show  that 
said  land  had  been,  on  July  7,  1890,  mort- 
gaged to  respondents,  for  a  debt  of  $22,000; 
that  In  May,  1897,  there  had  been  no  ac- 
counting between  the  parties,  but  respond- 
ents, by  thdr  agent  claimed  that  the  com- 
plainant was  indebted  to  them  in  the  sum  of 
$6,060  for  past-due  interest  in  addition  to 
the  original  principal  of  $22,000,  and  com- 
plainant executed  a  deed  conveying  to  them 


for  the  expressed  consideration  of  said  prin- 
cipal, $22,000,  and  at  the  same  time  execut- 
ed his  two  notes,  each  for  $2,240,  and  one 
for  $1,616.29,  making  the  sum  of  $6,096.29, 
payable  three  years  from  date;  and  that  it 
was  agreed  at  said  time,  and  was  a  part  of  the 
consideration  of  the  conveyance  and  of  the 
notes,  that  all  of  complainant's  notes  should 
be  canceled  and  delivered  to  him,  together 
with  three  $1,000  bonds  which  were  left 
with  them  as  additional  security,  if  at  any 
time  before  the  maturity  of  said  notes,  to 
wit,  within  three  years,  said  property  should 
so  increase  in  value  as  to  make  the  defend- 
ants this  amount  of  money,  with  interest 
crediting  the  complainant  with  all  payments 
of  rents.  It  is  insisted  on  the  part  of  the 
defendants,  by  demurrer,  that  this  is  an 
effort  to  vary  by  parol  testimony  the  writ- 
ten obligation  of  the  complainant,  while  the 
complainant  replies  that  this  is  but  the 
exercise  of  the  recognized  equity  Jurisdiction 
of  declaring  that  a  deed  unconditional  in 
form  was  Intended  to  operate  as  a  mortgage. 
We  do  not  discover  any  of  the  elements  of  a 
mortgage  in  the  transaction  as  set  out  in  the 
bill.  It  is  not  alleged  that  the  property  con- 
veyed was  in  any  event  to  stand  as  a  security 
for  the  notes  given  for  Interest  On  the  con- 
trary, it  was  conveyed  absolutely  in  pay- 
ment of  the  principal  of  the  debts,  and  the 
agreement  was,  not  that  the  property  should 
in  any  event  be  sold  and  tlie  proceeds  applied 
to  the  payment  of  the  said  debt  but  on  the 
contrary,  the  amount  of  principal  due  was 
paid  and  extinguished,  and  the  property  be- 
came the  property  of  the  defendants,  with- 
out any  condition  attached  to  the  title. 
The  only  agreement  was  that,  if  the  prop- 
erty should  enhance  in  value  to  the  extent 
named  within  the  three  years,  the  said  notes 
were  to  be  canceled.  So  that  it  is  simply  the  . 
case  of  a  man,  executing  his  note  for  a  cer- 
tain amount  payable  at  a  certain  time, 
seeking  to  prove  by  parol  that  at  the  time 
of  the  execution  of  the  notes  there  was  a 
parol  agreement  to  the  effect  that  the  notes 
were  not  payable  absolutely  as  stated  there- 
in, but  if  a  certain  event  transpired  before 
their  maturity,  they  were  not  to  be  due  at 
all.  The  fact  that  the  agreement  was  con- 
temporaneous with  the  sale  of  the  land,  and 
even  a  part  of  the  same  transaction,  does  not 
change  the  fact  that  the  agreement  was  not 
about  how  the  land  should  be  held,  but 
simply  about  the  cancellatfon  of  the  notes. 
This  1b  clearly  within  the  prohibition  in 
regard  to  contradicting  written  contracts  by 
parol.  2  Pomeroy's  Eq.  Jur.  p.  824,  {  858; 
Oouch  V.  Woodruff,  63  Ala.  466;  Oreen  v. 
Oasey,  70  Ala.  417. 

It  is  alleged  that  complainant  was  sued 
on  said  notes  and  paid  them  without  making 
any  defense  or  seeking  to  enjoin  tbeir  col- 
lection. We  cannot  see  upon  wtiat  principle 
of  equity  the  court  of  chancery  can  now  fix 
a  mortgage  upon  the  lands  to  reimburse  the 
complainant    The  complainant  prays  tor  the 
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speclflc  performance  of  the  contract  (which 
contract  be  does  not  state).  If  It  refers  to 
the  mortgage,  there  Is  no  allegation  showing 
a  mortgage;  If  to  the  agreement  regarding 
the  notes,  that  was  simply  to  deliver  them 
up,  canceled,  and  they  have  been  paid  and 
canceled.  As  a  bill  for  specific  performance 
the  bin  does  not  show  that  there  Is  any 
contract  In  existence  which  can  be  specific- 
ally enforced.  There  are  no  allegations  In 
the  bin  showing  that  the  defendants  were 
made  trustees  as  to  the  rents  and  profits, 
or  that  the  property  was  In  any  event  to  be 
made  subject  to  the  claim  of  the  complain- 
ant, so  that  the  demurrers  to  that  aspect 
of  the  bill  were  also  properly  sustained. 

In  the  view  we  take  of  the  case  It  is  un- 
necessary further  to  consider  the  causes  of 
demurrer. 

The  decree  of  the  court  is  affirmed. 

HARALSON.  DOWDELL,  and  DBNSON, 
JJ.,  concur. 


MERCHANTS'  LACLEDE  NAT.  BANE  OF 
ST.  LOUIS,  MO.,  V.  TROX 
GROCERY  (X>. 
(Supreme  Court  of  Alabama.    Nov.  23,  1905.) 

1.  CouBTB— Decisions  of  Fedebal  Coubtb— 

AUTUOBITT. 

A  state  court  1b  bound  by  the  construction 
placed  by  the  federal  Supreme  Court  on  a 
federal  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Courts,  |  832.] 

2.  Banks  —  National    Barks  —  Aonons 

AOAINST— JXTBISDICnOR. 

Under  Rev.  St  U.  S.  {  5242  [U.  8.  Comp. 
St  1901,  p.  3517],  providing  that  no  attachment 
shall  be  issued  ajainst  a  national  bank  or  its 
property  before  miai  judgment  in  any  suit  in 
any  state  court,  a  state  court  has  no  jurisdic- 
tion of  an  attachment  against  a  national  bank 
before  final  judgment,  even  by  consent  of  the 
parties  or  by  waiver  of  the  want  of  it 

[Ed.  Note. — For  cases  in  point,  see  voL  6, 
Cent  Dig.  Banks  and  Banking,  §  106S.] 

Appeal  from  Circuit  Court,  Pike  County; 
H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Action  by  attachment  by  the  Troy  Grocery 
Company  against  the  Merchants'  Laclede  Na- 
tional Bank  of  St  Louis,  Mo.,  brought  before 
final  judgment.  From  a  judgment  refusing 
to  dissolve  the  attachment,  defendant  ap- 
peals.   Reversed. 

L.  D.  Gardner  "and  A.  C.  Worthy,  for  ap- 
pellant Foster,  Samford  ft  Carrol,  for  ap- 
pellee. 

HARALSON,  J.  Section  5242,  Rev.  St  U. 
S.  [U.  8.  Comp.  8t  1901,  p.  3517],  among 
other  things  provides:  "No  attachment  in- 
jxmction  or  execution,  shall  be  issued  against 
such  association  (national  banks)  or  its 
property  before  final  judgment  In  any  suit 
action  or  proceeding,  in  any  ttata,  county 
or  municipal  court" 


Whatever  opinion  a  state  court  might  en- 
tertain as  to  a  correct  construction  of  this 
provision  of  the  statute  of  the  United  States, 
Is  Immaterial,  since  these  courts  are  bound 
by  the  construction  placed  upon  the  act  by 
the  Supreme  Court  of  the  United  States. 
That  court;  In  the  case  of  Padflc  N.  Bank 
V.  Mixter,  124  U.  S.  721,  8  Sup.  Ct  718, 
31  L.  Ed.  667,  has  plainly  and  pointedly 
construed  the  act  to  be  "a  prohibition  upon 
all  attachments  against  national  banks  under 
the  authority  of  the  state  courts." 

Chief  Justice  Walte,  delivering  the  opinion 
for  the  court  says:  "It  stands  now,  as  it 
did  originally,  as  the  permanent  law  of  the 
land,  that  attachments  shall  not  issue  from 
state  courts  against  national  banks,  and 
writes  into  all  state  attachment  laws  an 
exception  in  favor  of  national  banks.  Since 
the  act  of  1873  all  the  attachment  laws  of 
the  state  must  be  read  as  if  they  contain  a 
provision  in  express  terms  that  they  were 
not  to  apply  to  suits  against  a  national  bank. 
*  *  *  In  our  opinion  the  effect  of  the  act 
of  Congress  is  to  deny  the  state  remedy 
altogether  so  far  as  suits  against  national 
banks  are  concerned,  and  in  this  way  it 
operates  as  well  on  the  courts  of  the  United 
States  as  on  those  of  the  states.  Although 
the  provision  was  evidently  made  to  secure 
equality  among  the  general  creditors  in  the 
division  of  the  proceeds  of  the  property  of 
an  Insolvent  bank,  Its  operation  Is  by  no 
means  confined  to  cases  of  actual  or  contem- 
plated Insolvency.  The  remedy  Is  taken 
away  altogether  and  cannot  be  used  under 
any  circumstances." 

So  it  is  held,  that  the  state  courts  are 
without  jurisdiction  to  entertain  such  a  case. 
Jurisdiction  cannot  be  conferred  evoi  by 
consent  of  the  parties,  and  the  want  of  it 
cannot  be  waived  by  any  adjudlcattons:  In 
either  case  the  judgment  of  the  court  would 
be  a  nullity  and  the  attachment  set  aside 
and  declared  void.  Karthaus  v.  N.  O.  &  St 
L.  Ry.  (Ala.)  87  South.  268;  Rosoihelm 
Real  Estate  Co.  v.  8.  N.  Bank  (Tena  Ch. 
App.)  46  8.  W.  1026;  Gamer  v.  8.  N.  Bank 
(C.  C.)  66  Fed.  869:  6  C^c.  600,  and  authori- 
ties there  cited. 

We  have  been  referred  to  the  case  of  Nor- 
ris  v.  M.  N.  Bank,  80  Ul.  App.  54,  which  holds 
that  this  prohibition  of  the  federal  statute 
against  the  issuance  of  the  attachment  in 
a  state  court  against  a  national  bank  before 
final  judgment  Is  a  personal  privilege  which 
may  be  waived  by  appearance  of  the  defend- 
ant. But  It  is  contrary  to  the  weight  of 
authority,   and  cannot  be  followed. 

The  court  erred  in  refusing  to  dissolve 
the  attachment  The  grounds  stated  in  the 
motion  therefor  were  admitted  on  its  trial 
to  be  true.  It  Is  unnecessary  to  consider 
any  other  question  raised  in  the  record. 

Reversed  and  remanded. 

DOWDBLLk  ANDERSON,  and  DBNSON, 
JJ~  concur. 
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BIRMINGHAM  RT.,  LIGHT  ft  POWBR 

00.  V.  T.  H.  SPENCER  &  CO. 

(Supreme  Court  of  Alabama.    Nov.  23,  1908.) 

COBPOBATIOHS— TbESFASS— WlLLFin.RIS8. 

An  action  against  a  corporation  for  wan- 
tonly and  recklessly  injuring  plaintiff's  property 
can  be  sustained  only  by  evidence  of  a  willful 
or  wanton  act  of  the  corporation  itself. 

[Ed.  Note. — For  cases  in  point,  see  toI.  12, 
Cent.  Dig.  Corporations,  {  1604.] 

Appeal  from  City  Court  of  Birmingham; 
Oharles  W.  Ferguson,  Judge. 

"Not  officially  reported." 

Action  by  T.  H.  Spencer  &  Co.  against 
the  Birmlngbam  Railway,  Light  &  Power 
Company  for  killing  plaintiffB  mule  and 
Injuring  Ita  wagon.  Judgment  for  plain- 
tiff.    Defendant  appeals.    Reversed. 

Plalntltr  asked  following  charge:  "If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant was  guilty  of  wanton  or  intentional 
Injury,  or  acted  with  such  disregard  of  the 
rights  of  the  plaintiff  as  to  amount  to  wan- 
ton or  Intentional  injury,  yon  will  find  for 
the  plaintiff."    This  charge  was  given. 

Defendants  requested  the  following  charge, 
which  was  refused:  "If  you  believe  the  evi- 
dence In  this  case,  the  plaintiff  cannot  recov- 
er under  the  second  count  in  the  complaint" 

Tillman,  Grubb,  Bradley  &  Morrow,  for 
appellant.  E.  N.  Hamll  and  Cunningham 
Hickman,  for  appellee. 

DOWDBLL,  J.  The  motion  for  a  con- 
tinuance was  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  we  fail  to 
see  that  in  the  exercise  of  this  discretion  in 
refusing  to  grant  the  motion  there  was  any 
abuse  of  It  There  was  certainly  a  want 
of  diligence  shown  on  the  part  of  the  de- 
fendant in  not  having  had  its  witness  sub- 
poenaed. 

The  second  connt  of  the  complaint  was  In 
trespass  against  the  defendant  for  wantonly 
and  recklessly  Injuring  plaintiff's  mule  and 
wagon.  There  was  no  evidence  whatever 
of  any  willful  or  wanton  act  by  the  defend- 
ant corporation  against  the  plaintiff's  prop- 
erty, and  the  written  charge  given  at  the  re- 
quest of  the  plaintiff  should  have  been  re- 
fused, and  the  sixth  charge  requested  by  the 
defendant  should  have  been  given,  on  the 
authority  of  the  following  cases:  City  De- 
livery Co.  v.  Henry,  139  Ala.  161,  84  South. 
389;  Birmingham  Sou.  Ry.  Co.  ▼.  Gunn 
(Ala.)  37  South.  329;  Sou.  Ry.  Co.  ▼.  Taney 
(Ala.)  37  South.  341;  Central  R.  R.  Co.  ▼. 
Freeman  (Ala.)  37  South.  387. 

The  question  of  whether  the  defendant's 
employ^  was  guilty  of  negligence  that  proxi- 
mately caused  the  injury,  on  the  evidence 
in  the  case,  was  one  properly  left  to  the  de- 
termination of  the  Jury. 

For  the  errors  pointed  out,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON.  SIMPSON,  and  DBNSON, 
JJ.,  concur. 


CURPHEY  ft  MTTNDY  et  aL  T.  TERRELL 

et  al. 
(Supreme  C!ourt  of  Mississippi.    Dec  4,  1905.) 
iRjuHCTrion  —  RxLixr— ScoFX — Pkbso nb    Li- 

ABIJC. 

Where  certain  labor  unions  ordered  a  strike 
against  complainants,  and  they  sued  for  an  in- 

Junction  preventing  interference  with  theii 
insiness,  but  the  suit  was  instituted  against 
defendants  as  individuals,  and  all  the  members 
of  the  unions  were  not  Joined,  and  it  was  not 
alleged  that  defendants  Jointly  conspired  or 
combined  to  comimit  the  trespasses  and  injuries 
complained  of,  it  was  proper  for  the  cliancellor 
to  deal  with  each  defendant  as  an  Individual 
and  decide  on  the  testimony  relating  directly 
to  him. 

Appeal  from  Chancery  Cotirt  Warren  (boun- 
ty; W,  P.  8.  Ventress,  Chancellor. 

Suit  by  Chirphey  ft  Mundy  and  others 
against  Alex  Terrell  and  others  for  an  in- 
junction restraining  defendants  from  inter- 
fering with  the  labor  and  business  of  com- 
plainants. From  a  decree  dissolving  the  in- 
junction as  to  some  of  defendants,  plaintiffs 
appeal.    Affirmed. 

McLanrln,  Armlstead  &  Brlen,  for  appel- 
lants.   Henry  ft  Scudder,  for  appellees. 

TRULY,  J.  Appellants,  complainants  be- 
low, are  contractors  and  builders.  Appellees 
are  carpenters  and  members  of  certain  labor 
unions  which  had  ordered  a  strike  against 
appellants  because  of  their  refusal  to  employ 
only  union  labor.  Appellants'  bill  of  com- 
plaint averred  that  certain  named  persons, 
who  were  made  defendants,  Iiad  interfered 
with  their  business,  trespassed  on  their  prop- 
erty, and  intimidated  their  employes,  so 
that  it  was  impossible  for  them  to  procure 
labor  or  satisfactorily,  without  undue  delay, 
prosecute  to  completion  their  bnildlng  con- 
tracts. An  injunction  was  asked  to  prohibit 
and  prevent  all  interference  with  their  prop- 
erty, labor,  or  business.  But  the  suit  was  in- 
stituted against  the  numerous  defendants  as 
IndlTldualB.  All  the  members  of  the  labor 
unions  were  not  Joined  in  the  bill  of  com- 
plaint nor  were  the  persons  made  defendants 
proceeded  against  as  members  of  any  labor 
union  or  other  organization.  It  is  not  aver- 
red that  the  defendants  Jointly  conspired  or 
mutually  combined  to  commit  the  trespasses 
and  injuries,  the  perpetration  or  repetition  ol 
which  was  enjoined  by  the  writ  issued  upon 
the  filing  of  the  bilL  The  labor  unions,  as  or- 
ganizatlona,  were  not  made  parties  to  the 
proceeding,  nor  was  any  process  asked  or 
issued  against  them. 

Under  such  state  of  case,  in  the  absence  of 
a  specific  charge  of  conspiracy,  the  chancel- 
lor rightly  dealt  with  each  of  the  parties  de- 
fendant as  an  individual,  and  decided  upon 
the  merits  of  the  case  against  each  defendant 
upon  the  testimony  relating  directly  to  him. 
A  careful  inspection  of  the  record  fails  to  sat- 
isfy us  of  the  incorrectness  of  the  conclusion 
of  the  chancellor  in  dissolving  the  Injunction 
against  certain  of  tbe  defendants.  The  in- 
junction   was    retained    against   all    those 
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shown  by,  the  record  to  have  actually  and 
violently  committed  a  trespass  upon  the' prop- 
erty or  rights  of  the  appellants,  or  who  per- 
sonally attempted  to  Intimidate  their  non- 
union employes.  This  is  as  far  as  the  law 
warranted  the  chancellor  in  going.  Surely 
the  most  advanced  advocate  of  "government 
by  injunction"  could  not  ask  that  a  private 
individual  be  enjoined,  from  the  exercise  of 
his  constitutional  privilege  of  freedom  of  ac- 
tion and  speech,  when  his  conduct  does  not 
amount  to  a  violation  of  the  law  or  an  in- 
vasion of  the  rights  of  others.  Had  the  bill 
of  complaint  sought  to  restrain  the  labor 
unions  of  Vicksburg  as  organizations,  or 
charged  a  conspiracy  among  all  the  associat- 
ed members  or  the  individuals  made  defend- 
ant, and  this  averment  supported  by  proof, 
an  entirely  different  question  would  have 
been  presented.  Dealing  with  the  case  made 
by  the  pleadings  and  proof,  the  testimony  for 
the  appellants  does  not  overcome  the  pre- 
sumption of  correctness  which  attaches  to  the 
decision  of  the  chancellor. 
The  decree  is  affirmed. 


ROBERTSON    v.    STATE. 
(Supreme  Court  of  Miasiasippi.    Dec.  4,  1905.) 
Bail  —  FoaFKirmts   of  Bond  —  Judouent 

AGAINST  STTBETISS— SCIBS  FaOIAS. 

Code  1892,  {  1396,  provides  that,  if  defend- 
ant in  a  criminal  case  fails  to  comply  with  hia 
bond,  the  court  may  enter  Judgment  nisi  on  the 
bond  against  the  obligor  and  his  sureties,  and 
thereupon  a  scire  facias  may  issue  "returnable 
to  the  next  term  of  court  as  in  other  cases," 
and  further  provides  that  upon  return  of  serv- 
ice judgment  may  be  maw  absolute^  unless 
there  is  sufficient  showing  to  the  contrary. 
Section  3417  requires  a  summons  in  actions  m 
the  drcuit  court  to  be  made  returnable  on  the 
first  day  of  the  term  and  to  be  executed  five 
days  before  the  return  day  thereof.  Held,  that 
where  a  scire  facias  on  a  forfeited  appearance 
bond  was  made  returnable  oa  October  19th, 
that  being  tl>e  first  day  of  the  term  of  the  cir- 
cuit court,  and  was  not  served  on  the  sureties 
until  October  20th,  a  final  judraient  rendered 
against  the  sureties  on  October  22A  was  errone- 
ous. 

Appeal  from  Circuit  Court,  Carroll  County; 
W.  F.  Stevens,  Judge. 

Proceedings  on  an  appearance  bond  by  the 
state  against  John  Robertson,  surety.  From 
a  final  Judgment  against  the  aore^,  he  ap- 
peals.    Reversed. 

Suggestion  of  error  overruled. 

McClurg,  Gardner  &  Whittington,  for  ap- 
pellant J.  N.  Flowers,  Asst  Atty.  Oen., 
for  the  State. 

TRULY,  J.  The  record  shows  that  Judg- 
ment nisi  was  entered  against  the  prlnd- 
pal  and  sureties  In  the  forfeited  recogni- 
zance on  the  2lBt  day  of  April,  1903;  that 
scire  facias  was  in  due  time  issued  thereon 
returnable  on  October  19,  1903,  the  first  day 
of  the  next  term  of  the  circuit  court;  that  the 
same  was  served  personally  on  the  sureties, 
the  principal  not  lieing  found,  and,  accord- 
ing to  the  aherUTs  return  IndMsed  thereon. 


was  executed  on  October  20,  1903,  the  second 
day  of  the  court  and  the  day  after  the  re- 
turn day  stated  in  the  writ  Subsequently, 
on  the  22d  of  October,  1903,  Judgment  final 
was  rendered  against  the  sureties.  Tlie 
granting  of  the  judgment  final  was  manifest- 
ly erroneous,  the  process  not  having  been 
served  in  time  for  the  cause  to  be  heard 
during  that  term.  Sections  1396,  3417,  Code 
1892. 

The  case  Is  reversed,  the  judgment  final 
vacated,  and  the  writ  dismissed. 


SOUTHERN   RX.  CO.   t.  MURRY. 
(Supreme  Court  of  Mississippi.    Nov.  20,  1905.> 
Railboads— KnxiRO  Stock— Nkouoercb— 

EVIDKRCB. 

Where,  in  an  action  against  a  railroad 
company  for  killing  certain  stock  on  the  track, 
plaintiff's  case  rested  solely  on  the  statutory 
presumption  of  negligence  arising  on  mere  proof 
of  the  accident,  and  the  testimony  of  defend- 
ant's engineer,  conclusively  showing  that  the 
accident  was  unavoidable,  was  neither  disputed 
nor  unreasonable  in  Itself,  defendant  was  en- 
titled to  a  peremptory  Instruction  in  its  favor. 

[Ed.  Note. — For  cases  in  point,  see  voL  41,. 
Cent  Dig.  RaUroads,  }}  1627,  1629.] 

Appeal  from  Circuit  Court,  Lauderdale 
County ;  R.  F.  Cochran,  Judge. 

Action  by  R  L.  Murry  against  the  South- 
ern Railway  Company  for  killing  certain 
cattle.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Suggestion  of  error  overruled  December 
9.  1903. 

Fewell,  Bozeman  &  Fewell,  for  appellant. 
F.  V.  Brahan,  for  appellee. 

TRULY,  J.  As  disclosed  by  this  record, 
appellee's  case  rests  solely  upon  the  statutory 
presumption  of  negligence  which  arises  upon 
mere  proof  of  the  killing  of  stock  by  a  run- 
ning train.  One  witness,  it  is  true,  stated 
that  he  was  an  eyewitness  to  the  killing,  but 
the  circumstances  attendant  upon  the  ac- 
cident as  detailed  by  him  contained  no  state- 
ment of  fact  warranting  the  jury  in  finding 
that  any  of  the  operatives  in  charge  of  the 
train  was  guilty  of  negligence.  Ftom  his 
statement  it  does  not  appear  how  far  the  en- 
gineer or  fireman  did  or  could  have  seen  the 
stock,  how  far  distant  the  train  was  when 
the  cows  wlilcb  were  killed  came  on  the 
track,  or  that  It  was  possible  to  have  avoided 
the  killing  after  the  cattle  did  come  on  the 
track.  In  this  state  of  case,  the  engineer 
in  charge  testified  to  a  state  of  facts  which. 
If.  true,  proved  conclusively  that  the  acci- 
dent was  unavoidable.  His  story  being  rea- 
sonable in  itself,  and  there  being  nothing  in 
the  testimony  of  the  other  witnesses  to  con- 
tradict or  discredit  It,  appellant  was  entitled 
to  have  it  accepted  as  true.  Hence,  under 
the  well-understood  and  firmly  established 
rule,  the  peremptory  charge  in  favor  of  the 
defendant  railway  company  should  have  been 
given. 

Reversed  and  remanded. 
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Oni.F   &   S.   I.   R.   OO.   T.   BLOCKMAN. 
(Supreme  CQUt  of  Misaiaaippi.    Dec.  4,  190S.) 

Mastkb  akd  Skbvart— 8biiva.ht'8  Irjttbixs— 

aooidbrt. 
Const.  1880,  i  193,  sivea  every  employe  of 
a  railroad  company  a  ngnt  ot  action  for  an  in- 
jury resulting  from  the  negligeDce  ot  any  per- 
son having  the  right  to  control  the  injured 
party,  and  provides  that  knowledge  by  any  em- 
pIoy6  of  the  unsafe  character  of  any  machinery 
or  appliances  shall  be  no  defense  to  an  action 
for  an  injury  caused  thereby.  A  locomotive 
broke  down  during  a  run,  and  the  engineer, 
in  order  to  repair  it,  directed  the  fireman,  who 
was  under  the  engineer's  control,  to  hold  a 
lantern  while  the  engineer  drove  a  file  into  a 
valve  key  hole.  Splinters  flew  from  the  file 
each  time  the  engineer  struck  it,  and  one  of 
them  entered  the  fireman's  eye.  Held,  that  the 
injury  was  an  accidental  one,  and  the  railroad 
was  not  liable,  either  at  common  law  or  under 
the  CMistltntiOn. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  SS  168,  233.] 

Appeal  from  Clrcnit  Court,  Hinds  Count; ; 
D.    M.   Miller,  Judge. 

Suit  by  Charles  Blockman  against  the 
Gulf  ft  Ship  Island  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

McWllIie  &  Thompson  and  Bowers  &  Ne- 
ville, for  appellant  Rickets  &  Peyton  and 
Green  ft  Green,  for  appellee. 

CALHOON,  J.  Without  giving  any  consid- 
eration whatever  to  the  testimony  Introduced 
on  belialf  of  defendant  in  the  court  below,  we 
find  that  presented  on  behalf  of  plaintiff,  at 
Its  strongest,  to  be  tbls:  Plaintiff  was  tbe 
fireman  of  a  locomotive  of  defendant,  which, 
on  a  run  at  night,  ceased  to  work,  stopped, 
and  would  go  no  further.  The  engineer  on 
examination  found  that  the  trouble  arose 
from  tbe  fact  that  a  valve  key  had  worked 
out  and  was  lost  Thereupon  the  engineer, 
who  was  tbe  agent  or  officer  of  the  railway 
company  superior  to  plaintiff,  with  the  right 
to  control  and  direct  bis  services,  bad  blm  to 
pull  tbe  reverse  lever  back  so  as  to  disclose  the 
point  of  difficulty,  and  then  had  blm  to  get 
on  tbe  engine  and  bring  a  file,  which  be  pro- 
posed to  substitute  for  the  valve  key,  and 
then  to  bold  a  lantern  while  be  drove  the  file 
Into  tbe  hole  designed  for  tbe  valve  key. 
Wblle  tbe  engineer  was  bitting  tbe  file  with 
his  hammer  'pretty  bard  to  drive  It  in  there," 
tbe  file  being  very  brittle,  pieces  flew  from  It 
and  one  of  tbe  splinters  struck  plaintiff  in  the 
eye,  resulting  In  its  becoming  blind,  as  will 
probably  be  tbe  case  wltb  the  other  eye 
tlirongh  sympathy.  Two  or  three  blows  were 
«trud^  with  tbe  hammer  before  plaintiff  was 
hit  He  saw  splinters  fly  from  the  first,  and 
could  have  turned  bis  head,  "if  I  knew  it  was 
going  to  bit  me."  He  says,  also.  In  answer 
to  a  question  whether  it  is  not  the  fact  that 
he  did  not  tblnk  there  was  danger  until  be  got 


hit  "I  knew  tbe  file  would  break  when  you 
would  go  to  beating  on  It"  Elsewhere  he 
says,  "Every  lick  he  bit  It  there  was  some- 
thing flew  from  it"  and  that  this  was  appar- 
ent to  the  engineer,  who  never  told  blm  to 
get  out  of  the  way.  Tbe  file  served  as  a 
substitute  for  the  valve  key,  and  the  train 
went  on  to  Its  destination. 

The  effect  of  this  accident  on  the  api)ellee 
Is  very  deplorable  indeed,  but  whether  ap- 
pellant is  liable  for  damages  is  a  question  of 
law  and  not  of  sympathy.  All  men  are  sub- 
ject to  such  chances  of  hurt,  but  comi>ensa- 
tlon  may  be  had  only  where  tbe  bturt  Is  be- ' 
cuse  of  some  breach  of  duty.  At  common 
law  there  could  be  no  recovery  in  this  case 
on  the  facts,  and  it  cannot  be  sustained  now 
unless  because  of  some  of  the  provisions  of 
section  188  of  the  Constitution  of  1880. 
By  no  fair  construction,  however  strained, 
can  we  refer  the  facts  here,  under  the  com- 
mon law  or  the  Constitution,  to  the  class  of 
defective  or  unsafe  character  or  condition  of 
"machinery,  ways,  or  appliances"  by  any 
rational  Intendment  Neither  can  we  flnd 
that  negligence,  as  understood  In  the  law, 
or  ordinary  perception  of  facts  by  the  public, 
can  be  properly  Imputed  to  tbe  engineer  by 
this  record.  The  event  here  was  extremely 
Improbable,  not  to  be  foreseen  or  provided 
against  by  the  appellant  however  prudent 
Liability  could  not  reasonably  be  held  to 
have  been  incurred  by  tbe  engineer  himself. 
The  engine  was  made  useless  by  tbe  casualty 
of  the  loss  of  the  valve  key.  Immediate  sub- 
stitute for  it  was  absolutely  demanded  by 
tbe  requirements  of  travel  and  commerce. 
It  was  necessary  to  the  interest  of  defendant 
and  of  the  public  at  large  that  tbe  engine 
should  be  put  In  shape  to  go.  In  this  emer- 
gency the  engineer  did  what  any  sensible 
man  would  have  done.  He  got  the  best  sub- 
stitute be  could  have  gotten — the  file — ^and 
drove  it  In.  He  himself  Incurred  whatever 
danger  there  was  in  it  he  could  not  have 
foreseen  there  was  any  in  it,  the  danger 
Itself  was  not  apparent  and  belongs  to  the 
realm  of  mere  poesiblUty  or  conjecture,  and 
even  this  could  have  been  easily  avoided  by 
plaintiff  by  merely  turning  his  head  when  he 
first  observed  the  splinters  fly  from  the  file. 
This  case  belongs  in  tbe  category  of  accident 
pure  and  simple,  and  the  damage  might 
occur  at  any  time  to  anybody  In  making  a 
fire,  cutting  a  tree,  or  driving  a  nail  by  an- 
other. Stete  V.  Becker  (Del.  O.  ft  T.)  33  Atl. 
178;  Alexander  v.  Bailey,  70  Tenn.  (2  Lea) 
636;  Aurora  v.  Grimes,  18  111.  585;  Osborne 
V.  Van  Dyke,  118  Iowa,  667,  85  N.  W.  784, 
64  L.  R.  A.  867;  Ralford  v.  Wilmington,  130 
N.  0.  597,  41  S.  B.  806;  Wendall  v.  Chicago 
(Mo.  App.)  75  S.  W.  689;  Words  &  Phrases, 
vol.  1,  pp.  64,  66. 

Tbe  peremptory  Instruction  should  have 
been  given. 

Reversed  and  remanded. 
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TUCKER  et  al.  ▼.  BUTTBRWECK  et  al. 

(Supreme  Court  of  Florida.    Not.  7,  1905.) 
Covenants— Wabbantt  or  Titus— Considkb- 

ATION. 

In  a  suit  brought  by  the  grantees  in  a  deed 
to  land  against  the  four  grantors  therein  for 
Ibreach  of  a  warranty  of  the  title  therein  con- 
tained, two  of  such  grantors  and  co-warrantors 
pleaded  that  no  consideration  for  their  war- 
ranty bad  moved  to  them  per^nally,  but  that 
a  good  consideration  had  passed  to  one  of  their 
co-warrantors  for  such  warranty.  Held,  that 
such  plea  was  inconsistent  and  repugnant,  and 
.'bad  on  demurrer;  that  the  consideration  ad- 
mitted by  the  plea  to  have  moved  to  one  of  th« 
co-warrantors  in  the  deed  was  sufficient  to  Bup- 
port  the  warranty  of  all  the  other  co-war- 
rantora. 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Court,  Hernan- 
•do  County;  W.  S.  Bullock,  Judge. 

Action  by  Otto  C.  Butterweck  and  Lizzie 
Butterweck  against  William  P.  Tucker  and 
■otbers.  Judgment  for  plainttSs,  and  defend- 
ants bring  error.    Affirmed. 

Geo.  C.  Martin,  for  plalntlCFs  in  error. 
T.  S.  Coogler  &  Son,  for  defendants  in  error. 

PER  CURIAM.  This  was  an  action  In 
the  circuit  court  in  and  for  Hernando  coun- 
ty, by  Otto  C.  Butterweck  and  Lizzie  Butter- 
weck against  William  P.  Tucker,  Burton  B. 
Ball^,  E.  S.  MacEenzIe,  and  Eliza  B.  Mac- 
Kenzle,  upon  a  covenant  of  warranty  con- 
tained in  a  deed  executed  by  the  defendants 
to  Otto  O.  Butterweck  for  certain  lands 
situated  In  Hernando  county.  Tbe  deed  con- 
tained the  following  covenant  of  warranty: 
"And  the  said  parties  of  the  first  part  do 
hereby  bind  themselves  and  their  heirs,  exec- 
utors, and  administrators  to  warrant  and 
forever  defend  tbe  title  to  said  premises 
unto  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  against  the  said 
parties  of  the  first  part  and  their  heirs, 
«xecutors,  and  administrators,  and  against 
all  persons  whomsoever  lawfully  or  equi- 
tably claiming  or  to  claim  the  same." 

The  consideration  expressed  in  tbe  deed 
was  $280. 

The  breach  alleged  was  that  plaintiflFs 
went  Into  possession  of  the  land  under  this 
deed,  and  that  one  Daniel  A.  FInlayson  in- 
stituted an  action  of  ejectment  against  them 
in  the  circuit  court  in  and  for  Hernando 
cotmty,  and  therein  recovered  said  lands 
from  them  on  an  older  and  better  title,  and 
that  the  Supreme  Court  on  an  appeal  taken 
in  said  cause  affirmed  the  Judgment  of  the 
lower  court,  thereby  ousting  the  plaintiffs 
out  of  possession  of  tbe  aforesaid  premises 
and  still  lawfully  holding  them  out  of  the 
same.  The  damages  were  laid  at  $1,000. 
The  trial  resulted  in  a  judgment  for  the 
plaintiffs,  from  which  the  defendants  have 
sued  out  writ  of  error  here. 

On  the  11th  day  of  April,  1904,  by  leave 
of  the  court,  the  defendants  W.  P.  Tucker 
and  Edward  S.  MacKenzle  by  their  attorney 


filed  an  amended  plea  to  tbe  declaration  as 
follows:  "That  the  alleged  deed  containing 
the  covenants  sued  on  was  executed  In  the 
adjustment  of  an  indebtedness  due  by  B.  B. 
Bailey  to  the  said  plaintiff  O.  C.  Butterweck 
as  attorney  in  a  case  wherein  James  G. 
Guthrie  was  plaintiff  and  the  same  B.  B. 
Bailey  and  W.  J.  Bailey  were  defendants; 
and  the  said  deed  was  executed  at  the  re- 
quest and  for  the  accommodation  of  the  said 
Butterwecks,  and  the  defendants  received 
no  compensation,  which  fact  was  well  known 
to  the  said  plaintiffs  at  tbe  date  of  Its  exe- 
cution." 

The  action  of  the  trial  court  In  sustain- 
ing a  demurrer  to  this  plea  is  assigned  as 
error.  The  averments  of  this  plea  are  la- 
conslstent  and  repugnant  While  the  plea 
alleges  that  the  deed  was  executed  without 
any  consideration  to  the  defendants  Tucker 
and  MacKenzle,  other  facts  are  alleged 
which  show  that  there  was  consideration. 
On  the  averments  of  the  plea  that  the  deed 
was  executed  in  the  adjustment  of  an  in- 
debtedness due  to  Butterweck  by  B.  B. 
Bailey,  one  of  the  grantors  in  the  deed,  a 
valuable  consideration  passed  to  the  defend- 
ants Tucker  and  MacKenzle  for  tbe  war- 
ranty of  themselves  and  Bailey,  and  it  is 
of  no  consequence  that  Tucker  and  Mac- 
Kenzle received  nothing  personally  In  that 
behalf.  Bamett  v.  Hughey,  54  Ark.  195, 
16  S.  W.  464;  Sterling  v.  Peet,  14  Conn. 
245;  Bloom  v.  Wolfe,  50  Iowa,  286;  1  Page 
on  Contracts,  i  276. 

There  being  no  error  in  tbe  ruling  of  the 
court  sustaining  the  demurrer  to  this  amend- 
ed plea,  the  Judgment  Is  affirmed,  at  the 
cost  of  the  plaintiffs  In  error. 

TAYLOR,  HOCKER,  OOGKRBLL,  and 
WHITFIELD,    JJ.,   concur. 


SHACKLEFOBD,  O.  J. 
J.,  disquallfled. 


and  PARKHILL, 


LOUISVILLE  k  N.  R.  CO.  t.  BOARD  OP 
PUBLIC   INSTRUCTION   FOR  JACK- 
SON  COUNTY. 

(Sunreme  Court  of  Florida,  Division  A.    Oct 
31,  1905.) 

1.  Taxation  —  AasESSuKNT  —  Pbockxdino  to 
Set  Aside. 

A  proceeding  under  section  1542,  Rev.  St 
1892,  to  have  an  assessment  declared  not  law- 
fully made,  will  not  reach  irregularities  in  pub- 
lishmg  notices  preliminary  to  odling  an  election 
for  sm>di8trict  school  tax. 

2.  Saice— Definition. 

The  summary  nature  of  the  proceeding  un- 
der section  1542,  Rev.  St  1892,  to  have  de- 
clared an  assessment  not  lawfully  made,  re- 
quires a  narrow  definition  of  "assessment" 
The  word  defined. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Jadcson  County; 
O.   B.   Parkblll,   Judge. 
Petition  by  the  Louisville  ft  NasbTllle  Rall- 


Digitized  by 


Google 


Fla.) 


EX  PABTB  AliVABEZ. 


481 


road  Company  against  the  board  of  public 
Instrnctlon  for  Jackson  county  to  set  aside 
an  assessment  A  demurrer  to  the  second 
amended  petition  was  sustained,  and  peti- 
tioner brings  error.    Affirmed. 

Benj.  8.  Uddon  and  W.  E.  B.  Smith,  for 
plaintiff  In  error.  Wm.  B.  Farley,  for  de- 
fendant In  error. 

COCKBELLi^  J.  A  petition  was  filed  under 
secUon  1542,  Ber.  St  1892,  to  have  declared 
not  lawfully  made  an  assessment  upon  a 
portion  of  the  petitioner's  railroad  In  a  des- 
ignated dlTlslon  of  Jackson  county,  by  rea- 
son of  a  levy  of  a  three  mill  special  school 
tax  Imposed  by  the  State  Comptroller.  The 
attack  upon  the  assessment  is  confined  whol- 
ly to  alleged  Irregularities  In  publishing  the 
notices  preliminary  to  the  calling  of  an  elec- 
tion to  decide  whether  the  district  would  Im- 
pose the  tax,  and  to  select  trustees,  should 
the  tax  be  carried.  A  demurrer  to  the  sec- 
ond amended  petition  interposed  by  the  Ja<A- 
son  county  board  of  public  instructioa  was 
sustained,  and,  the  petitioner  declining  to 
amend  further,  the  petition  was  dismissed. 

There  were  many  grounds,  technical  and 
substantial,  named  In  the  demurrer,  on  which 
the  action  of  the  court  in  sustaining  the  de- 
murrer might  well  be  placed ;  but  we  prefer 
planting  an  afOrmance  squarely  upon  the  in- 
adequacy of  the  statutory  remedy  pursued 
to  reach  the  alleged  defect 

InJacksonCounty T.Thornton,  44 Fla.  610, 
83  South.  291,  where  the  statute  is  set  out 
In  full,  we  called  attention  to  the  summary 
nature  of  the  statute,  with  no  provision  for 
parties,  the  limited  power  conferred  upon  the 
drcnlt  Judge,  and  that  Its  scope  should  not 
be  broad.  "It  is  a  remedy  allowed  by  ths 
state  In  faror  of  persons  and  bodies  cor- 
porate to  have  annulled  an  assessment  of 
property  In  proceedings  to  collect  revenue  for 
governmental  purposes  on  account  of  illegal- 
ity in  matters  of  law  connected  with  the  as- 
sessment," and  does  not  embrace  the  sub- 
ject of  "valuations."  That  case  followed. 
In  its  limitations  upon  the  act,  the  early  con- 
strnctlon  placed  thereon  in  Shear  v.  County 
Commissioners  of  Columbia  County,  14  Fla. 
146.  Keeping  in  mind,  then,  the  narrow 
scope  of  the  statute,  we  are  called  upon  to 
define  the  word  "assessment"  therein  used. 
"Valuation,"  as  an  Incident  to  the  term,  has 
been  eliminated  by  our  decisions,  and  It 
seems  to  us  there  is  nothing  left  but  the 
clerical  act  of  extending  in  the  assessment 
rolls  the  name  of  the  party  assessed,  the 
description  of  the  property,  the  value  as 
fixed  by  the  proper  tribunal,  the  mlllage  for 
varioos  purposes,  and  the  total  amount  of 
the  tax.  For  mistakes  in  these  clerical  du- 
ties the  circuit  Judge  is  made  a  reviewing 
officer,  with  power  merely  to  "declare  the 
assessment  not  lawfully  made."  As  Instance 
where  the  statute  may  operate,  we  may  cite 
the  misnaming  of  the  owner,  misdescription 
89  80^-81 


of  the  land,  duplicate  listing  of  the  same 
land,  or  an  arithmetical  mistake  in  carry- 
ing out  the  totals. 

The  summary  remedy  provided,  without 
notice  to  any  one  and  without  power  in  the 
circuit  Judge  to  suspend  action  pending  the 
proceeding  to  test  whether  the  "assessment" 
was  lawfully  made,  will  not  be  extended  to  a 
proceeding  with  a  scope  as  broad  or  broad- 
er than  a  formal  bill  in  equity  and  a  quo 
warranto  combined. 

Judgment  affirmed. 

SHACKLEFOBD,  a  J.,  and  WHITFIELD, 
J.,  concur. 

TAYLOR  and  HOCKBR,  JJ.,  concur  in  the 
opinion. 

PARKHILL,  J.,  dlsquallfled. 


Ex   parte   ALVAREZ. 

(Supreme  Court  of  Florida,  Division  B.    Oct 
24,  1905.) 

1.  PaBDON— COMTLIAHOE  WITH  COHDITIONB. 

The  law  is  settled  that,  where  a  criminal 
accepts  a  pardon,  he  accepts  It  subject  to  all  its 
valid  conditions  and  limitations,  and  will  be  held 
bound  to  a  compliance  therewith. 

[Ed.  Note. — For  cases  in  point  see  voL  ST, 
Cent  Dig.  Pardon,  gS  28.  28.J 

2.  Saio— FuLJXLXjacHT  OF   Conditions— Er- 

FBOT. 

Where  a  conditional  pardon  has  been  grant- 
ed and  accepted,  and  the  convict  has  fulfilled 
the  conditions  thereof,  the  effect  of  the  par- 
don becomes  the  same  aa  though  it  were  by  its 
terms  full  and  absolnte. 
S.  Saub— Revocatior— TiMx  oT  Making. 

Before  delivery  and  acceptance  a  pardon 
may  be  revoked  by  the  officer  or  body  granting 
it;  but  if  the  pardon  is  not  void  in  its  incep- 
tion, it  cannot  be  revoked  for  any  cause  after 
its  delivery  and  acceptance  are  complete,  for 
then  It  has  passed  beyond  the  control  of  the  of- 
ficer or  body  who  granted  it  and  becomes  a 
valid  and  operative  act  of  the  benefits  of  which 
its  recipient  can  be  deprived  only  in  some  ap- 
propriate legal  proceeding. 

[Bid.  Note. — For  cases  in  jMlnt  see  vol.  37, 
Cent  Dig.  Pardon,  {  23.] 

4.  Savb— VioiIatior  ot  Cordittons. 

Where  a  prisoner  has  accepted  a  condition- 
al pardon  and  has  been  released  from  imprison- 
ment by  virtue  thereof,  but  has  violated  or 
failed  to  perform  the  conditions,  or  any  of 
them,  the  pardon  in  case  of  a  condition  pre- 
cedent does  not  take  effect  and  in  case  of  a 
condition  subsequent  becomes  void,  and  the 
criminal  may  thereupon  be  rearrested  and  com- 

gelled  to  undergo  the  punishment  imposed  by 
is  original  sentence,  or  as  much  thereof  as  he 
had  not  suffered  at  the  time  of  his  release. 

[Eid.  Note. — For  cases  hi  point  see  vol.  87, 
Cent  Dig.  Pardon,  ii  80,  31.] 

5.  Sauk— Stipuuitiors. 

Sometimes  conditional  pardons  expressly 
provide  that  upon  violation  of  the  condition  the 
offender  shall  be  liable  to  summary  arrest  ana 
recommitment  for  the  unexpired  portion  of  his 
original  sentence.  Such  stipnlations,  uyon  ac- 
ceptance of  the  pardon,  Ixicome  binding  upon 
the  convict  and  authorize  his  rearrest  and  re- 
commitment upon  the  terms  impoeed,  and  aa- 
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thorize  such  arrest  and  recommitment  in  the 
manner  and  by  or  througli  the  official  authority 
as  stipulated  In  the  pardon. 
8.  Bamk— Bbkaoh  of  OoNDinoifa— BEOouiaT- 

ICENT. 

Where  a  convict  has  been  released  under 
a  conditional  pardon,  his  rearrest  and  recommit- 
ment to  his  original  sentence  cannot  be  had  up- 
on the  mere  order  of  the  Governor  or  board  of 
pardons  alone,  unless  such  course  is  provided 
by  statute  or  by  the  express  terms  of  the 
pardon.  The  convict,  in  the  ainence  of  a  stet- 
ute  or  of  express  provisions  In  the  pardon  to 
the  contrary,  is  entitled  to  a  hearing  before 
some  court  of  general  criminal  jurisdiction  in 
order  that  he  may  shovr  that  he  has  performed 
the  condition  of  the  pardon,  or  that  he  has  a 
legal  excuse  for  not  having  done  so,  or  that  he 
is  not  the  same  person  who  was  convicted ;  and 
on  such  a  hearmg  the  court  may,  in  its  dis- 
cretion, take  the  verdict  of  a  jury  as  to  the 
facts  involved.  But  the  criminal  is  not  en- 
titled to  a  jury  trial  as  a  matter  of  right,  ex- 
cept upon  the  question  whether  he  is  the  same 
IMrson  who  was  convicted.  Such  proceeding 
and  inquiry  is  preferably  to  be  bad  before  the 
court  tnat  originally  tried  and  convicted  the 
criminal,  but  may  properly  be  had  before  any 
court  of  the  state  of  general  criminal  jurisdi<^ 
tion. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  87t 
Cent.  Dig.  Pardon,  }  81.] 

7.  Sua — Pbocedube  bt  Indictment. 

In  the  absence  of  a  statute,  and  unless  the 
act  constituting  the  violation  of  a  condition  in 
a  pardon  is  in  itself  a  criminal  offense,  the 
violation  of  the  condition  is  not  ground  for  a 
prosecution  by  indictment 

8.  Sake— Pbocedtjbe. 

The  proceeding  to  test  the  question  wheth- 
er or  not  there  has  been  a  violation  of  or  non- 
compliance with  the  condition  or  conditions  of 
a  pardon  is  purely  informal.  The  established 
practice  at  the  common  law  and  in  the  Ameri- 
can states,  in  the  absence  of  statutory  regu- 
lation and  in  the  absence  from  the  pardon  it- 
self of  express  stipulations  for  that  purpose, 
is  for  some  court  of  general  criminal  jurisdic- 
tion, upon  having  Its  attention  called,  by  af- 
fidavit or  otherwise,  to  the  fact  that  a  pardoned 
convict  has  violated  or  failed  to  comply  with 
the  conditions  of  his  pardon,  to  issue  a  rule, 
reciting  the  original  judgment  of  conviction  and 
sentence,  the  pardon  and  its  conditions,  and  the 
alleeed  violation  of  or  noncompliance  with  the 
condition  or  conditions  thereof,  and  requiring 
the  sheriff  to  arrest  the  convict  and  bring  him 
before  the  court,  to  show  cause,  if  any  he  can, 
why  the  original  sentence  Imposed  upon  him 
should  not  be  executed.  A  copy  of  such  rule 
shonld.be  served  upon  the  convict  at  the  time 
of  his  arrest.  When  brought  before  the  court 
upon  such  rule,  if  the  prisoner  denies  tliat  he 
is  the  same  person  who  was  convicted,  sen- 
tenced, and  pardoned,  he  is  entitled  to  have  a 
jury  summarily  impaneled  to  try  such  issue; 
but,  if  his  identity  is  not  denied,  all  the  otlier 
facts  and  issues  can  be  heard  and  tried  by  the 
judge  alone,  unless  the  judge,  solely  within  his 
discretion,  shall  see  proper,  for  his  own  satis- 
faction, to  submit  the  facts  to  a  jury  for  de- 
termination. If  it  be  found  ui)on  such  invesd- 
gation  that  there  has  not  been  a  violation  of  or 
noncompliance  with  the  condition  or  conditions 
of  the  pardon,  or  if  the  convict  shall  show  to 
the  satisfaction  of  the  court  some  valid  reason 
or  excuse  for  such  violation  or  noncompliance, 
he  should  be  discharged  from  custody ;  but  if 
the_  violation  of  or  noncompliance  with  the  con- 
dition or  conditions  of  the  pardon  be  estab- 
lished to  the  satisfaction  of  the  court,  without 
any  legal  reason  or  excuse  therefor,  the  con- 
vict should  be  remanded  to  custody  and  order- 
ed to  have  the  original  sentence  imposed  npon 
him  duly  executed,  or  so  much  thereof  as  has 
not   been   already  suffered   by  him.    Such   in- 


quiry and  proceeding!  may  properly  be  had  on 
the  trial  of  a  habeas  corpus  proceeding  in- 
atitnted  by  the  convict  himself  to  test  the  va- 
lidity of  his  arrest  and  detention  by  the  sheriff 
for  an  alleged  violation  of  the  ccmditiooa  of  hia 
pardon. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Conrt  Bradford  Gotmly; 
B.  M.  Call,  Judge. 

Application  by  Edward  Alvarez  for  writ  of 
liabeas  corpus.  From  an  order  denying  a 
motion  to  guasti  tlie  return  of  the  shorlff, 
plaintiff  brings  error.    Beversed. 

The  plaintiff  in  error,  Edward  Alvares,  waa 
convicted  at  the  spring  term,  1899,  of  tbe 
circuit  court  for  Bradford  county  of  the 
crime  of  murder  in  the  second  degree,  and 
sentenced  to  life  imprisonment  in  the  peni- 
tentiary, and  upon  such  sentence  was  so  im- 
prisoned until  the  6th  day  of  April,  A.  D. 
1904,  when  he  was  released  from  custody 
upon  tbe  following,  conditional  pardon  grant- 
ed bim  by  the  state  board  of  pardons: 

"Whereas,  at  a  meeting  this  day  held  at  the 
Capitol  at  tbe  city  of  Tallahassee,  at  whlcb 
were  present  His  Excellency  W.  S.  Jennings, 
Oovemor  of  said  state,  A.  O.  Oroom,  Comp- 
troller, B.  E.  McLln,  Oommiaslona  of  Agri- 
culture, wbo  under  tbe  Oonstitntton  of  said 
state  bare  full  power  to  remit  fines  and  for- 
feitures, commute  punishments,  and  grant 
pardons  after  conviction,  it  was  determined 
tliat  the  Edward  AlvareE  wbo  was  convicted 
at  tbe  spring  term  of  tbe  drcoit  oonrt  of 
Bradford  county,  Fla.,  A.  D.  1899,  of  tbe 
crime  of  murder  in  tbe  second  degree,  and 
sentenced  therefor  to  tbe  state  prison  for  tbe 
period  of  bis  natural  life,  should  now,  npon 
tbe  recommendation  of  a  very  strong  petition, 
be  granted  a  conditional  pardon  upon  tbe 
conditions  that  be  hereafter  lead  a  sober, 
peaceable,  and  law-abiding  life,  failing  In 
which  tbe  sheriff  of  any  coun^  is  to  rearrest 
him  and  return  bim  to  the  state  prison  to 
complete  tbe  sentence  so  Imposed.  There- 
fore, be  it  known,  that  tbe  said  Edward 
Alvarez  is  hereby  granted  a  conditional  par- 
don npon  tbe  stipulated  conditions  mentioned 
and  enumerated  herein. 

"In  testimony  whereof  we  have,  at  the 
Capitol    at   Tallahassee,   hereunto   set    our 
bands  this  sixth  day  of  April,  A.  D.  1904. 
"[Signed]  W.   S.  Jennings,  Governor. 
A.  O.   Croom,   OomptroUa. 
"[Seal] 

"B.  E.  McTiln,  Commissiona- 
of  Agriculture." 

He  remained  at  large  by  virtue  of  tlie  pro- 
visions of  said  conditional  pardon  until  on  or 
about  the  17th  day  of  June,  A.  D.  1905,  wb^i 
he  was  arrested  by  tbe  sheriff  of  Bradford 
connty  and  confined  in  tbe  jail  of  said  county 
under  and  by  virtue  of  the  following  order  of 
tbe  state  board  of  pardons,  made  on  tbe  15th 
day  of  June,  A,  D.  190S: 

"Whereas,  at  a  meeting  held  this  day  at  tbe 
Capitol  at  tbe  city  of  Tallahassee,  at  which 
were  present  His  Excellency  N.  B.  Broward, 
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OorernoT  of  Florida,  H.  Clay  CSrawford,  Sec- 
retary of  State,  A.  C.  Croom,  Comptroller, 
B.  E.  McLln,  Commlasloner  of  Agrlcalture, 
W.  H.  Bills,  Attorney  General  of  said  state, 
having  fall  power  to  remit  fines  and  for- 
feitures, commute  pnnlshments,  and  grant 
pardons  after  conviction.  It  was  made  to 
appear  that  Edward  Alvarez,  who  was  con- 
victed at  the  spring  term  of  the  drcnlt  court, 
A.  D.  1880,  held  In  and  for  Bradford  county, 
Florida,  of  the  crime  of  murder  In  the  second 
degree^  and  sentenced  therefor  to  the  state 
penitentiary  for  the  fall  term  and  period  of 
his  natural  life,  and  who  was  later,  to  wit,  on 
tiie  6th  day  of  April,  1904,  by  the  board  of 
pardons  of  the  state  of  Florida  granted  a 
conditional  pardon  from  said  B«itence  on  ac- 
count of  g«x>d  behavior,  said  pardon  being 
conditional  upon  the  said  Edward  Alvarea 
leading,  after  the  granting  of  the  same,  a 
sober,  peaceable  and  law-abiding  life,  falling 
In  which  any  tiherUF  was  authorized  and 
directed  to  rearrest  the  said  Edward  Alvaress 
and  return  blm  to  the  state  prison  to  com- 
plete the  ronalnder  of  said  sentence ;  and  It 
now  appearing  that  the  said  Edward  Alvares 
has  not  kept  and  observed  the  conditions  and 
obligations  of  the  said  conditional  pardon  as 
above  granted  him,  bat  that  be  has  been 
charged  with  the  crime  of  contlnuoos  drunk- 
enness, disorderly  conduct,  a  menace  to 
society,  etc.,  in  said  state:  It  Is  now,  these- 
fore,  ordered  that  the  conditional  pardon 
heretofore  granted  to  the  said  Edward 
Alvares  be,  and  the  same  Is  hereby,  revoked 
and  of  no  effect;  and  it  is  further  ordered 
that  any  sheriff  of  any  county  of  the  state  of 
Florida  be  and  the  same  is  hereby  ordered 
and  directed  forthwith  to  rearrest  the  said 
Edward  Alvarez  and  deliver  him  to  the  agent 
of  the  state  prison,  to  complete  the  remainder 
of  said  sentence." 

The  plaintiff  In  error  upon  his  arrest  ap- 
plied by  petition  for  the  writ  of  habeas  corpus 
to  the  Judge  of  the  circuit  court  in  and  for 
Bradford  county,  In  the  Eighth  Judicial 
circuit;  but  the  Judge  of  that  circuit  upon  the 
presentation  of  the  petition  recused  himself, 
certifying  that  he  was  disqualified  to  hear 
and  determine  the  cause  by  reason  of  having 
been  of  counsel  for  the  petitioner  on  bis 
defense  for  the  crime  of  which  he  was  con- 
victed, whereupon  the  i)etitlon  for  the  writ 
was  presented  to  the  Judge  of  the  Fourth 
Judicial  circuit  who  granted  the  writ  of 
habeas  corpus  as  prayed.  The  petition  for 
the  writ  of  habeas  corpus  set  up  the  foregoing 
facts  in  substance,  and  alleged,  further,  that 
the  last-quoted  order  made  by  the  board  of 
pardons,  revoking  the  formerly  granted  con- 
ditional pardon,  was  made  and  passed  with- 
out any  notice  to  the  petitioner,  and  wlthput 
allowing  him  to  be  heard,  either  In  persoa^^y 
counsel,  or  otherwise. 

The  sheriff  made  return  to  the  writ  of 
habeas  corpus  therein,  setting  up  the  convic- 
tion, sentence,  conditional  pardon,  and  the 
subsequent  order  of  the  board  of  pardons  re>- 


voklng  the  conditional  pardon  and  ordering 
the  arrest  of  the  said  Alvarez,  and  made  said 
Judgment  and  smtence,  conditional  pardon, 
and  order  revoking  same  exhibits  to  his  re- 
turn, and  alleged  that  he  held  and  detained 
the  said  Alvarez  by  vlrtae  of  the  said  Judg- 
ment and  oriatt  aforesaid. 

The  petitioner  moved  to  quash  the  return 
of  the  sheriff  and  to  be  discharged  from 
custody  upon  the  following  grounds: 

"(1)  The  said  return  does  not  show  any 
lawful  reason  for  the  rearrest  of  this  peti- 
tioner, nor  does  It  set  up  any  lawful  reasons 
for  Imprisoning  petitioner,  nor  does  it  set 
out  any  lawful  reasons  for  the  restraining 
this  petitioner  of  bis  liberty, 

"(.2>  The  pardon  which  was  granted  this 
petitioner  Imposes  a  subsequent  condition  to 
be  performed  by  this  petitioner,  and  whether 
or  not  this  petitioner  has  performed  or  vio- 
lated such  condition  Is  a  question  which  the 
board  of  pardons  of  the  state  of  Florida  has 
no  Jurisdiction  to  determine. 

"(8)  The  said  return  does  not  show  that  pe- 
titioner was  given  or  had  any  notice  of  the  time 
or  place  of  the  hearing  of  the  charges  against 
him  as  set  out  In  the  order  of  the  board  of 
pardons  revoking  petitioner's  conditional  par- 
don, nor  does  It  show  that  petitioner  was 
furnished  with  a  copy  of  the  charges  against 
him,  or  that  he  had  any  knowledge  of  the 
charges  against  blm  at  the  time  the  pardon 
was  revoked. 

"(4)  The  said  return  does  not  show  any 
constitutional  or  lawful  right  or  authority  In 
the  board  of  pardons  of  the  state  of  Florida 
for  revoking  the  pardon  granted  this  peti- 
tioner, nor  does  it  show  any  constltntlonal  or 
lawful  right  or  authority  In  the  said  board 
for  ordering  the  rearrest  of  this  petitioner, 
nor  for  ordering  the  return  of  this  petitioner 
to  the  state  prison. 

"(6)  The  said  board  of  pardons  bad  no  con- 
Btltatlonal  or  lawful  right  or  authority  to 
revoke  this  petitioner's  conditional  pardon, 
nor  to  order  the  rearrest  of  this  petitioner, 
nor  to  order  the  return  of  this  petitioner  to 
the  state's  prison." 

Upon  the  hearing  of  tbla  motion  the  Judge 
of  the  Fourth  Judicial  circuit  made  an  order 
denying  said  motion  and  remanding  the  peti- 
tioner to  the  custody  of  the  sheriff  of  Brad- 
ford county. 

The  petitioner  was  thereupon  allowed  a 
writ  of  error,  and  thereby  brings  the  case 
here  for  review,  and  assigns  as  error  the 
order  denying  his  motion  to  quash  the  return 
of  the  sheriff  and  remanding  him  to  custody. 

Long  &  Fielding,  for  plaintiff  in  error.  W. 
H.  Ellis,  Atty.  Gen.,  BenJ.  P.  Calhoun,  State 
Atty.>  and  D.  M.  Gomto,  for  the  State. 

TAXLOR,  J.  (after  stating  the  facts). 
This  cause  being  one  of  first  impression 
in  this  court,  and  Involving  as  it  does  the  law 
governing  the  effect  of  a  conditional  pardon 
and  Its  acc^tance  by  the  convict,  and  of  a 
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Tlolatlon  of  Its  condtttong,  and  the  proper 
procedure  upon  a  violation  thereof,  we  have 
given  It  exhaustive  consideration,  and  find 
the  law  on  the  subject  so  condsdy  and  ac- 
curately stated  at  page  595  et  seq^  vol.  24, 
Am.  &  Bng.  Ency.  of  Law  (2d  Ed.),  that  we 
cannot  do  better  than  to  Quote  what  Is  there 
said  as  being  the  law : 

"It  Is  settled  law  that,  where  a  criminal 
accepts  a  pardon,  he  accepts  It  subject  to  all 
its  valid  conditions  and  limitations,  and  will 
be  held  bound  to  a  compliance  therewith." 

"Where  a  conditional  pardon  has  been 
granted  and  accepted,  and  the  convict  has 
fulfilled  the  conditions  thereof,  the  effect  of 
the  pardon  becomes  the  same  as  though  It 
were  by  its  terms  full  and  absolute^" 

"Before  delivery  and  acceptance  a  pardon 
may  be  revoked  by  the  ofllcer  or  body  grant- 
ing it;  but,  if  the  pardon  Is  not  void  in  Its 
inception,  it  cannot  be  revoked  for  any  cause 
after  its  delivery  and  acceptance  are  com- 
plete, for  then  it  has  passed  beyond  the  con- 
trol of  the  officer  or  body  who  granted  It,  and 
becomes  a  valid  and  operative  act,  of  the 
benefits  of  which  its  recipient  can  be  de- 
prived only  in  some  appropriate  legal  pro- 
ceeding." 

"Wh^e  a  prisoner  has  accepted  a  con- 
ditional pardon,  and  has  been  released  from 
Imprisonment  by  virtue  thereof,  bat  has  vio- 
lated or  failed  to  perform  the  condition  (con- 
dltiona,  or  any  of  them),  the  pardon  in  case 
of  a  condition  precedent  does  not  take  effect, 
and  in  case  of  a  condition  subsequent  becomes 
void,  and  the  criminal  may  thereupon  be  re- 
arrested and  compelled  to  undergo  the  pim- 
Ishment  Imposed  by  his  original  sentence,  or 
as  much  thereof  as  he  had  not  suffered  at  the 
time  of  his  release." 

"Sometimes  conditional  pardons  eipressly 
provide  that  upon  violation  of  the  condition 
the  offender  shall  be  liable  to  summary  ar- 
rest and  recommitment  for  the  unexpired 
portion  of  his  original  sentence.  Such  stip- 
ulations, upon  acceptance  of  the  pardon,  be- 
come binding  upon  the  convict  and  author- 
ize his  rearrest  and  recommitment  upon  the 
terms  imposed,"  and,  we  will  add,  authorize 
such  arrest  and  recommitment  in  the  manner 
and  by  or  through  the  official  authority  as 
stipulated  in  the  pardon. 

"Where  a  convict  has  been  released  under 
a  conditional  pardon,  his  rearrest  and  re- 
commitment to  his  original  sentence  cannot 
be  had  upon  the  mere  order  of  the  Governor 
(or  board  of  pardons)  alone,  unless  such  a 
coarse  Is  provided  by  statute  or  by  the  ex- 
press terms  of  the  pardon." 

"The  convict  (in  the  absence  of  a  statute 
or  of  express  provisions  in  the  pardon  to  the 
contrary)  Is  entitled  to  a  hearing  before  some 
court  of  general  criminal  Jurisdiction,  in 
order  that  he  may  show  that  he  has  perform- 
ed the  condition  of  the  pardon,  or  that  he  has 
a  legal  excuse  for  not  having  done  so,  or  that 
he  Is  not  the  same  person  who  was  convicted ; 
and  on  such  a  hearing  the  court  may,  in  its 


discretion,  take  the  verdict  of  a  Jury  as  to  the 
facts  involved.  But  the  criminal  is  not  en- 
titled to  a  Jury  trial  as  a  matter  of  right,  ex- 
cept upon  the  question  whether  he  is  the 
same  person  who  was  convicted." 

Such  proceeding  and  inquiry  is  preferably 
to  be  had  before  the  court  that  originally 
tried  and  convicted  the  criminal,  but  may 
properly  be  had  before  any  court  of  the 
state  of  general  criminal  Jurisdiction. 

"In  the  absence  of  a  statute,  and  unless  the 
act  constituting  the  violation  of  a  condition 
in  a  pardon  is  In  itself  a  criminal  offense,  the 
violation  of  the  condition  Is  not  a  (round  for 
a  prosecution  by  Indictment" 

The  proceeding  to  test  the  qnestlon  whether 
or  not  there  has  been  a  violation  of,  or  non- 
compliance with,  the  condition  or  conditions 
of  a  pardon,  is  purely  Inf ormaL  The  estab- 
lished practice  at  the  common  law  and  In  the 
American  states,  in  the  absence  of  statutory 
regulation  and  in  the  absence  from  the  par^ 
don  itself  of  express  stipulations  for  that 
purpose,  is  for  some  court  of  general  criminal 
Jurisdiction,  upon  having  its  attention  called, 
by  affidavit  or  otherwise,  to  the  fact  that  a 
pardoned  convict  has  violated  or  failed  to 
comply  with  the  condition  or  conditions  of 
his  pardon,  to  issue  a  rule  reciting  the  origi- 
nal Judgment  of  conviction  and  sentence,  the 
pardon  and  its  conditions,  and  the  alleged 
violation  of  or  noncompliance  with  the  con- 
dition or  conditions  thereof,  and  requiring 
the  sheriff  to  arrest  the  convict  and  bring 
him  before  the  court,  to  show  cause,  if  any 
he  can,  why  the  original  sentence  imposed 
upon  him  should  not  be  executed.  A  copy  of 
such  rule  should  be  served  upon  the  convict 
at  the  time  of  his  arrest  When  brought  be- 
fore the  court  upon  such  rule,  If  the  prlsuier 
denies  that  he  is  the  same  person  who  was 
convicted,  sentenced,  and  pardoned,  he  is 
entitled  to  have  a  Jury  summarily  impaneled 
to  try  such  issue;  but  if  bis  Identity  is  not 
denied,  all  the  other  facts  and  issues  can  be 
heard  and  tried  by  the  Judge  alone,  unless 
the  Judge,  solely  within  his  discretion,  shall 
see  proper,  for  his  own  satisfaction,  to  sub- 
mit the  facts  to  a  Jury  for  determination. 
If  it  be  found  upon  such  investigation  that 
there  has  not  been  a  violation  of  or  noncom- 
pliance with  the  condition  or  conditions  of 
the  pardon,  or  if  the  convict  shall  show  to 
the  satisfaction  of  the  court  some  valid 
reason  or  excuse  for  such  violation  or  non- 
compliance, he  should  be  discharged  from 
custody;  but  if  the  violation  of  or  noncom- 
pliance with  the  condition  or  conditioos  of 
the  pardon  be  shown  to  the  satisfaction  of 
the  court  without  any  legal  reason  or  excuse 
therefor,  the  convict  should  be  remanded  to 
qggstody  and  ordered  to  have  the  original 
sehtence  imposed  upon  him  duly  executed, 
or  so  much  thereof  as  has  not  been  already 
suffered  by  him. 

In  the  absence  f^m  the  statutes  of  Flori- 
da of  any  provision  autliorlzing  the  stat» 
board  of  pardons  t»  aacortaln  and  determine 
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wbetber  or  not  there  has  been  a  violation  of 
or  noncompliance  with  the  condition  or  con- 
ditions of  a  pardon,  and  to  order  tbe  re- 
arrest of  tbe  convict  and  tbe  execution  npon 
him  of  tbe  original  sentence,  and  In  the  ab- 
sence from  the  pardon  Itself  of  express  stipu- 
lations  so  authorizing  such  board.   It  has 
no  authority  to  Inquire  into  or  pass  upon  tbe 
question  of  a  violation  of  the  condition  or 
conditions  of  such  pardon,  or  to  order  the  re- 
arrest of  tbe  convict,  or  to  subject  him  to 
the  execution  of  the  original  sentence  im- 
posed, and  the  order  of  the  board  of  pardons 
made  In  this  case  under  the  drcumstances 
here,  undertaking  to  adjudge  a  violation  of 
the  conditions  of  Ills  pardon  by  the  plalntill 
In  error  and  revoking  snch  pardon,  and  order- 
ing  tbe   recommitment   of    the   plaintiff   In 
error  in   execution  of  his  original  sentence 
Is  a  nullity.    The  return  of  the  sheriff  to  the 
writ  of  habeas  corpus,  however,  sets  up  and 
exhibits  the  original  sentence  and  the  con- 
ditional pardon,  as  well  as  the  subsequent 
order  of  the  board  of  pardon  revoking  same, 
and  alleges  that  he,  the  sheriff,  detains  tbe 
plaintiff  in  error  in  custody  under  and  by 
virtue  of  the  judgment  and  all  of  such  orders. 
The  conditional  pardon  granted  to  the  plain- 
tiff in  error  in  express  terms  authorizes  any 
sheriff  of  tbe  state  to  rearrest  him  upon  his 
violating  the  conditions  of  tbe  pardon.    It 
became  the  duty,  then,  of  the  sheriff  to  arrest 
the  plaintiff  in  error,  upon  its  being  made 
known  to  him  from  any  responsible  source 
that  he  had  violated  or  was  violating  the 
conditions  of  his  pardon,  and  to  detain  him 
in  custody  until  such  alleged  violation  could 
be  inquired  into  and  determined  In  tbe  proper 
manner   by   the  proper   authority,    and   to 
bring  such  alleged  violation  promptly  to  the 
attention  of  some  court  of  general  criminal 
Jurisdiction   to   be   disposed   of.     It   having 
been  brought  to  the  attention  of  the  sheriff 
In  this  case  by  the  order  of  the  board  of 
pardons  that  the  plaintiff  in  error  had  violat- 
ed the  condltionB  of  his  pardon,  the  sheriff 
.acted  within  his  authority  in  arresting  and 
detaining   him   in   custody,    notwithstanding 
the  fact  that  the  order  of  the  board  of  par- 
dons expressly  ordering  snch  arrest  was  of 
Itself  a  nullity,  because  tbe  terms  and  stipu- 
lations of  the  pardon  itself,  by  which  the 
plaintiff  in  error  was  completely  iMund,  ex- 
pressly authorized  such  arrest  and  detention. 
The  record  before  us  does  not  show  wheth- 
tr  or  not  the  judge  below  in  the  habeas 
corpus  proceeding  instituted  any  Inquiry  in- 
to tbe  truth  of  the  alleged  violation  by  tbe 
plaintiff  in  error  of  the  conditions  of  his 
pardon.    Such  inquiry  could  have  been  done 
and  should  have  been  done,  under  the  dr- 
cumstances of  the  case,  in  the  habeas  cor- 
pus proceeding;  and.  Inasmuch  as  tbe  plain- 
tiff in  error  baa  the  right  to  have  such  in- 
quiry made  and  determined  by  the  proper 
authority,  the  Judgment  of  the  court  below 
must  be  reversed  mod  remanded.  In  order 


that  such  Inquiry   may  be  properly  made 
and  passed  upon. 

Inasmuch  as  it  appears  from  the  record 
In  the  case  that  the  Judge  oC  the  Circuit 
court  for  Bradford  county,  in  the  Eighth 
judicial  circuit,  is  disqualified  to  hear  or 
determine  the  questions  involved,  by  reason 
of  which  disqualidcation  the  habeas  corpus 
proceedings  from  which  this  writ  of  error 
was  taken  were  beard  and  disposed  of  by 
the  Judge  of  the  Fourth  Judicial  circuit,  in 
and  for  Duval  county,  it  is  ordered  that  the 
judgment  of  the  court  below  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  and  tbe 
cause  is  hereby  remanded  to  the  judge  of 
the  circuit  court  of  the  Fourth  judicial  cir- 
cuit, with  directions  that  in  such  habeas 
corpus  proceeding  he  shall  make  inquiry 
into  the  truth  of  tlie  allied  violation  by  the 
plaintiff  in  error  of  tbe  conditions  of  Bis 
pardon  in  the  manner  herein  pointed  out, 
and,  if  such  alleged  violation  of  tbe  condi- 
tions of  such  pardon  shall  be  therein  es- 
tablished to  his  satisfaction,  that  then  the 
plaintiff  in  error  be  remanded  to  custody, 
and  that  the  original  sentence  imposed  upon 
him  shall  be  fully  executed ;  but  if  the  alleged 
violations  of  tbe  conditions  of  such  pardon 
shall  not  be  established,  or  if  there  be  shown 
any  satlsfactcMry  legal  excuse  for  such  vio- 
lation, be  shall  be  discharged  from  further 
custody.  And  it  is  further  ordered  that  the 
plaintiff  in  error  shall  be  detained  in  cus- 
tody or  under  the  conditions  of  his  super- 
sedeas and  appearance  bond  until  such  in- 
quiry can  be  made  and  determined,  and  that 
the  state  attorney  for  the  Eighth  judicial 
circuit  shall  be  notified  by  the  Judge  of  the 
Fourth  Judicial  circuit  of  tbe  time  and  place 
when  and  where  he  will  hear  and  determine 
the  matter,  and  that  he  be  given  an  opi>or- 
tunity  to  produce  witnesses  to  establish,  if 
he  can,  the  truth  of  the  alleged  violation  of 
the  conditions  of  the  pardon,  and  that  the 
plaintiff  in  error  be  accorded  the  like  privi- 
lege of  producing  witnesses  to  refute  such 
alleged  violation  if  he  can.  The  cost  of  this 
writ  of  error  proceeding  to  be  taxed  against 
tbe  county  of  Bradford.  See  the  authorities, 
both  English  and  American,  collated  in  the 
notes  to  volume  24,  Am.  &  Eng.  E<ncy.  Law 
(2d  Ed.)  on  page  695  et  seq. 

HOOKER  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD.  O.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


LOUISVILLE  &  N.  R.  CO.   v.  JONES. 

(Supreme  Court  of  Florida,  Division  A.    Nov. 

7,  1905.) 

1.  MabtKB  and   SkBVART  — I5JUBT  TO  Sbbv- 

ANT— EVIDBHOB. 

In  a  suit  against  a  railrwid  company  to 
recover  damages  for  the  death  of  an  empIoyA, 
caused  by  the  negligent  operation  of  defend- 
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ant's  train,  where  the  negligence  ia  allied  in 
general  terms,  and  not  confined  to  any  aijecific 
acta  of  negligent  operation, '  objections  to  ques- 
tions asked  a  witness  as  to  a  road  crossing  the 
nilroad  track  near  a  cut,  the  scene  of  the  ac- 
cident, and  as  to  whether  or  not  the  engineer 
blew  the  whistle  of  his  locomotive  before  he 
entered  the  cut,  are  properly  overruled. 
2.  Btiderck— Opinion  Evidergi. 

A  witness  who  saw  a  train  running  when 
an  accident  occurred,  and  who  prior  thereto 
had  seen  other  trains  running,  could  properly 
be  asked  as  to  the  si>eed  of  the  train  at  the  time 
of  the  accident. 

[Ed.  Note. — For  cases  in  point,  see  toL  20, 
Cent  Dig.  Evidence,  8  2202.] 
8.  Death— BioHT  of  Action. 

The  right  of  a  minor  sister.  In  the  aboenc* 
of  a  widow  and  a  minor  child,  to  recover  for 
negligence  resulting  in  the  death  of  an  older 
brother,  who  was  also  a  minor,  rests  on  her 
dependence  in  fact  on  such  brother  for  sup- 
port and  upon  a  reasonable  expectan<^  of  the 
continuation  of  support  formerly  Toluntarily 
contributed  by  him. 
4.  Sake  —  iRSTsncnoNs  —  Pbottriabt   Ir- 

TEBEST. 

In  a  snit  by  an  {idmlnlstrator  to  recover 
for  negligence  resulting  in  death,  charges  that 
"if  yon  believe  that  at  the  time  of  his  death  the 
deceased  had  a  minor  sister  without  property 
means  whom  he  had  supported  and  that  her 
reasonable  expectancy  was  that  he  would  have 
continued  such  support,  then  she  would  have 
a  right  to  sue  for  the  support  which  she  lost 
by  reason  of  his  death,  such  right  of  hers  would 
deprive  this  plaintifll,  as  administrator,  of  any 
right  to  sue,  and  that  "if,  on  the  other  hand, 
yon  should  find  from  the  evidence  that  the  de- 
ceased had  a  minor  sister  without  property 
means,  and  that  the  deceased,  J.  J.,  nad  pot 
supported  her,  or,  if  be  had  supported  her,  tiiat 
she  had  no  reasonable  expectancy  that  he  would 
have  continued  such  support,  then  she  would 
not  have  a  right  to  sue,  and  this  plaintiff  would 
have  a  right  to  bring  tills  suit  as  administrator 
of  J.  J.,"  are  proper,  where  there  was  evidence 
that  the  deceased  was  a  minor  living  with  his 
father  as  a  member  of  his  family,  and  had  con- 
tributed regularly  and  substantially  to  the  sup- 
port of  his  minor  sister  and  his  mother. 
6.  Hastes  ard  Sebtart  —  Irjxtbt  to  Sbbt- 

ART— PbESUKPTIOR   OF  NeOLIOERCE. 

In  a  suit  to  recover  damages  from  an  em- 
ployer for  the  death  of  an  employft  resulting 
from  the  negligence  of  another  employe  in  the 
operation  of  a  train,  in  the  operation  of  which 
the  deceased  was  participating,  where  it  is 
shown  that  the  deceased  was  nee  from  fault, 
the  presumption  of  negligence  ia  cast  upon  the 
defendant  by  the  statute,  and  charges  that  "It 
is  not  essential  in  the  first  place  that  the  plain- 
tiff should  affirmatively  prove  that  such  negli- 
gence did  exist,"  and  that  "in  the  absence  of 
evidence  the  presumption  is  that  the  railroad 
company  was  at  fault,  in  the  absence  of  any 
explanation  as  to  how  the  accident  did  occur 
the  presumption  is  that  the  railroad  company 
was  at  fault,  but,  if  there  is  evidence  upon  that 

Soint,  then  you  will  determine  from  that  evi- 
ence  whether  or  not  that  presumption  has 
been  rebutted,"  when  considered  together,  could 
not  have  been  harmful  to  the  defendant  under 
the  facts  of  the  case. 

6.  Appeal— Betiew-Irstbuctiors. 

An  assignment  of  error,  based  upon  the  re- 
fnaal  of  the  court  to  give  an  affirmative  charge 
for  the  defendant,  cannot  be  considered  here, 
in  the  absence  of  a  statement  of  the  testimony 
upon  which  such  requested  charge  is  predicated. 

7.  Mabtkb  ard   Sbbvart— Irjubt  to   Sebv- 

ANT. 

In  an  action  to  recover  damages  for  the 
negligent  operation  of  a  train,  resuTting  in  the 


death  of  an  employ^,  whet*  tliere  b  evidence 
tending  to  show  negligence  on  the  part  of  the 
employes  of  defenduit  other  than  tm  deceased, 
which  caused  the  accident  resulting  in  the  death 
of  the  deceased,  no  error  can  be  predicated  upon 
the  refusal  of  the  court  to  give  charges  re- 
quested by  the  defendant  which  were  framed 
upon  the  theory  that  the  accident  was  caused 
by  the  failure  of  a  third  party  to  keep  an 
■agreement,  of  which  the  engineer  of  defendant 
knew,  and  which  was  invoked  to  relieve  him 
from  some  of  his  usual  duties. 
8.  Appeal—Review— BviDEROE. 

Where  there  ia  evidence  to   support    the 
verdict,  it  will  not  be  disturbed  by  this  court 

(SyUabos  by  the  Court) 

Error  to  Circuit  Conrt;  Escambia  County; 
Charles  B.  Parkblll,  Judge. 

Action  by  Edward  Jones  against  the  liouis- 
vllle  &  Nashville  Hallroad  Company.  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

Blount  &  Blount,  for  plalntifl  In  error. 
Jno.  B.  Jones,  for  defendant  in  error. 

WHITFIELD,  J.  Edward  Jones,  as  adimin- 
Istrator  of  Joseph  Jones,  deceased,  brought 
suit  in  the  circuit  court  for  Escambia  coun- 
ty against  the  Louisville  &  Nashville  Rail- 
road Company  to  recover  damages  for  the 
death  of  the  deceased,  who  received  fatal 
injuries  while  engaged  as  a  brakeman  in  an 
accident  on  defendant's  train.  To  a  Judg- 
ment in  favor  of  the  plaintiff  a  writ  of  error 
was  taken  from  this  court,  and  the  judg- 
ment was  reversed  because  of  errors  In  the 
charges  given  by  the  court  below,  and  a  new 
trial  was  ordered.  See  LoulsTllle  &  Naati- 
vllle  R.  B.  Co.  ▼.  Jones  (Fla.)  84  South. 
246,  where  the  pleadings  are  fully  given. 

At  the  second  trial,  there  being  evidence 
that  the  fatal  accident  occurred  In  "a  cut," 
a  witness  was  asked  the  question:  "Do 
you  know  whether  or  not  there  was  a  road 
crossing  the  track  anywhere  near  that  cut?" 
The  question  was  objected  to,  "because  said 
question  was  Impertinent,  irrelevant,  and 
inadmissible,  and  no  sufficient  predicate  had 
been  laid,"  and  an  exception  was  taken  by 
the  defendant  to  the  order  of  the  court  over-  ■ 
ruling  the  objection.  The  witness  answered, 
"Yes;  there  was."  The  witness  was  also 
asked:  "Do  you  know  whether  or  not  the 
engineer  blew  the  whistle  of  Iila  locomotive 
before  he  entered  the  cut?"  An  objection  to 
the  question,  on  the  ground  that  it  was  ir- 
relevant. Immaterial,  and  not  Justified  by  the 
evidence,  was  overruled,  and  an  exception 
noted.  The  witness  answned :  "No ;  he  did 
not  blow."  Errors  are  assigned  on  these 
questions. 

This  court  on  the  former  writ  of  error  In 
this  case  said :  "The  rule  established  in  this 
state  in  negligence  cases  is  that  it  is  not 
necessary  for  the  declaration  to  set  out  the 
facts  constituting  the  negligence;  but  an  al- 
legation of  sufficient  acts  causing  the  In- 
Jury,  coupled  with  an  averment  that  they 
were  negligently  and  carelessly  done,  will  be 
sufficient.    And  where  the  negligencs  la  al- 
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leged  In  general  terms,  and  not  confined  to 
any  specific  acts  of  negligence,  any  acts  of 
negligence  oontribntory  to  tbe  Injnry  may  be 
shown  In  proof."  It  was  held  that  under 
the  allegation  In  the  second  count  of  tbe 
declaration  that  "the  train  was  so  negligent- 
ly nut  and  operated  at  a  fast  and  dangerous 
rate  of  speed,  etc.,  the  general  allegation  of 
negligent  operation  calls  for  further  explana- 
tion to  make  the  negligence  appear,  and  this 
further  explanation  can  be  supplied  in  tbe 
proofs."  LonlsTllle  &  NaahTlIle  R.  B.  Oa 
T.  Jones  (Fla.)  84  South.  216.  The  testimony 
sought  was  for  the  purpose  of  showing  negli- 
gent operation  and  the  objectlona  to  the  ques- 
tions were  properly  overruled. 

A  witness  was  asked :  "Do  you  know  how 
fast  this  train  was  going  at  tbe  time  this 
accident  took  place?"  The  answer  was :  "It 
was  going  pretty  fast,  about  40  miles  an  hour. 
I  could  not  tell."  The  defendant  objected  to 
the  question  upon  the  ground  that  the  wit- 
ness had  not  shown  himself  competent  to 
testify  as  to  the  speed  of  tbe  train,  and 
after  the  question  was  answered  as  above 
the  defendant  moved  to  strike  the  answer. 
Exceptions  were  duly  taken  to  the  orders 
of  the  court  in  overruling  the  objection  to 
the  question  and  in  refusing  to  strike  the 
answer,   and  errors    are   assigned   thereon. 

Tbe  witness  saw  the  train  immediately  be- 
fore the  accident,  and  prior  thereto  had 
seen  trains  run.  Therefore  he  ordinarily 
could  have  been  asked  as  to  its  speed.  The 
question  as  asked,  however,  did  not  call  for 
an  answer  as  to  how  fast  the  train  was  run, 
but  only  whether  or  not  witness  knew  how 
fast  the  train  was  going  at  the  time  the  ac- 
cident took  place.  The  answer  makes  no 
positive  statement  as  to  speed,  except  that 
"it  was  going  pretty  fast"  The  other  part 
of  the  answer — "about  forty  miles  an  hour. 
I  could  not  tell" — makes  no  positive  state- 
ment as  to  speed,  and  under  the  facts  of 
this  case  cannot  be  said  to  have  injured  the 
defendant,  even  If  it  did  not  appear  that  tbe 
witness  was  competent  to  testify  on  this 
point 

Error  Is  assigned  on  the  giving  of  tbe  fol- 
lowing charges:  "If  you  believe  that  at 
the  time  of  his  death  the  deceased  had  a 
minor  sister,  without  property  means,  whom 
he  had  supported,  and  that  her  reasonable 
expectancy  was  that  he  would  have  contin- 
ued sncb  support,  then  she  would  have  a 
right  to  sue  for  the  support  which  she  lost 
by  reason  of  bis  death,  and  such  right  of 
hers  would  deprive  this  plaintiff,  as  ad- 
ministrator of  Joseph  Jones,  of  any  right 
to  sue."  "If,  on  the  other  hand,  you  should 
find  from  the  evidence  that  tbe  deceased  bad 
a  minor  sister,  without  property  means,  and 
that  the  decnwed,  Joseph  Jones,  had  not 
supported  her,  or,  if  he  had  supported  her, 
that  she  had  no  reasonable  expectancy  that 
he  would  bnve  continued  such  support,  then 
■he  would  not  have  a  right  to  sue.  and  this 


plalntUf  would  have  a  right  to  bring  this 
suit,  as  administrator  of  Joseph  Jones." 

These  charges  were  predicated  upcm  testi- 
mony tending  to  prove  the  following  facts: 
"That  the  plaintiff  was  tbe  father  of  Joseph 
Jones,  the  deceased,  tor  whose  alleged  negli- 
gent killing  by  defendant  the  suit  was 
brought;  that  beside  the  said  deceased,  the 
plaintiff,  at  the  time  of  tbe  death  of  deceased, 
had  a  wife  and  a  girl  11  years  old;  that  the 
plaintiff  was  physically  infirm,  and  had  been 
for  20  odd  years,  and  at  intervals  was  In- 
capable of  dcring  any  work,  and  at  all  times 
unfit  for  hard  manual  labor;  that  plaintiff 
was  not  able  to  give  bis  said  daughter  all 
she  needed,  and,  in  order  to  get  deceased  to 
help  him  raise  the  girl,  plaintiff  had  given 
her  to  deceased,  when  she  was  Just  beginning 
to  walk;  that  ever  since  then  the  deceased 
had  contributed  regularly  and  substantial- 
ly to  the  support  of  the  child  and  his  mother 
(plaintiff's  wife),  and  sometimes,  when  plain- 
tiff was  sick,  deceased  was  the  sole  and  only 
support  of  the  plaintiff  and  his  said  family; 
that  deceased  earned  between  $16  and  $40 
per  month;  that  deceased,  besides  contrib- 
uting money  to  support  the  family  each 
month,  usually  bought  tbe  clothes  and 
shoes  for  the  said  girl  and  paid  her 
schooling;  that  whenever  deceased's  said  sis- 
ter wanted  anything  she  would  tell  her 
mother,  who  would  get  them  from  deceased; 
that  deceased  was  unmarried  and  lived  in 
the  same  house  with  plaintiff's  family,  and 
had  done  so  all  bis  life." 

In  the  opinion  on  the  former  writ  of  error 
(Louisville  &  Nashville  B.  B.  Go.  v.  Jones 
[Fla.]  84  South.  246),  this  court  held  that  the 
right  of  the  minor  sister  to  sue  rests  on  her 
dependency  in  fact  upon  her  brother  for 
support  and  upon  a  reasonable  expectancy 
of  a  continuation  of  support  formerly  volun- 
tarily contributed.  That  decision  became  the 
law  of  this  case.  Anderson  v.  Northrop,  44 
Fla.  472,  33  South.  419.  The  charges  com- 
plained of  are  in  accordance  wiOi  that  de- 
cision. The  testimony  on  which  the  charges 
were  hypothecated  does  not  state  that  the 
11  year  old  sister  was  dependent  on  tbe  de- 
ceased minor  brother  for  support,  but  that 
he  "contributed  regularly  and  substantially 
to  the  support  of  the  child  and  his  mother 
(plaintifl's  wife)  and  sometimes,  when  plam- 
tiff  was  sick,  deceased  was  the  sole  and  only 
support  of  the  plaintiff  and  fals  said  family," 
etc.  Tbe  deceased  was  a  minor  living  with 
his  father  as  a  member  of  bis  family,  and  it 
was  within  the  province  of  the  Jury  und» 
the  pleadings  to  find  from  the  testimony  ad- 
duced whether  the  minor  sister  was  or  was 
not  in  fact  dependent  on  the  deceased  minor 
brother  for  support,  and  also  whether  or 
not  she  had  a  reasonable  expectancy  of  a 
continuation  of  support  formerly  voluntarily 
contributed  by  him,  and  consequently  the 
charges  cannot  be  said  to  be  erroneous.  What 
la  here  said  disposes  of  an  assignment  of 
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error  based  on  tbe  refasal  of  the  court  to 
give  a  reqaested  charge  whlcli  was  not  framed 
In  accordance  with  the  above  rule. 

The  court  gave  the  following  charges,  which 
were  excepted  to,  and  they  are  severally  as- 
signed as  errors:  "It  is  not  essential,  in  the 
first  place,  that  the  plaintiff  should  afSrm- 
atively  prove  .that  such  negligence  did  exist" 
"In  the  absence  of  evidence,  the  presumption 
is  that  the  railroad .  company  was  at  fault. 
In  the  absence  of  any  explanation  as  to  how 
the  accident  did  occur,  the  presumption  is 
that  the  railroad  company  was  at  fault;  but. 
If  there  is  evidence  upon  that  point,  then 
you  will  determine  from  that  evidence  wheth- 
er or  not  that  presumption  has  been  rebut- 
ted." 

The  statute  under  which  this  action  was 
brought  provides  that  In  certain  cases  which 
would  have  "entitled  tbe  party  injured  there- 
by to  maintain  an  action  for  damages  in  re- 
spect thereof,  then  and  in  every  such  case  the 
person  or  persons  who  or  corporation  which 
would  have  been  liable  in  damages,  if  death 
bad  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  shall 
have  been  caused  under  circumstances  as 
would  make  it  In  law  amount  to  a  felony." 

In  the  case  of  Florida  Cent  &  P.  R.  Co.  T. 
Mooney,  40  Fla.  17,  24  South.  148,  this  court 
In  construing  our  statute  upon  the  subject, 
approved  the  doctrine  that  "in  suits  by  an 
employd  to  recover  damages  from  his  em- 
ployer for  Injuries  alleged  to  have  been  in- 
flicted by  the  negligence  of  another  employd 
in  performing  some  act  In  the  master's  serv- 
ice, in  the  performance  of  which  plaintiff 
as  a  co-empIoy6  was  participating,  tbe  plain- 
tUI  must  show  either  that  he  was  free  from 
fault  himself,  or  that  there  was  negligence 
on  the  part  of  his  co-employ6;  and  upcn  proof 
of  the  fact  that  plaintiff  in  such  a  case  was 
free  from  fault  the  statutory  presumption 
arose  that  tbe  servants  of  the  company  were 
at  fault  and  It  thereupon  devolved  upon  tbe 
company  to  'make  it  appear'  to  the  contrary. 
If,  however,  the  act  by  which  tbe  employfi 
was  injured  was  one  being  performed  by 
other  employ^  in  tbe  master's  business,  but 
in  the  performance  of  which  plaintiff  was  not 
participating,  then  tbe  presumption  of  neg- 
ligence on  the  part  of  the  agents  of  the  com- 
pany, and  that  plaintiff  was  free  from  fault 
arose  under  the  statute,  to  the  same  extent 
as  If  tbe  plaintiff  was  not  an  employe^ 
and  it  devolved  upon  the  company  to  relieve 
itself,  cither  by  showing  that  plaintiff  was 
at  fault  or  that  its  servants  were  not  negli- 
gent" 


In  tbe  testim<Hi7  on  wblch  flie  cbaiges  as- 
signed as  error  were  predicated,  it  was 
stated  by  defendant's  witnesses,  and  not  con- 
tradicted, that  tbe  deceased  gave  the  signals 
as  required  of  him  Just  before  the  accident 
occorred;  and  there  was  testimony  that  tbe 
rules  of  tbe  defendant  company  required  the 
engineer  to  blow  tbe  whistle  at  all  road 
crossings  and  sharp  comers  In  cuts,  that 
there  was  a  road  crossing  near  the  cut,  that 
tbe  train  was  going  pretty  fast  when  the  ac- 
cident occurred  in  a  cut  and  that  tbe  whistle 
was  not  blown  before  the  train  entered  tbe 
cut 

It  appearing  that  tbe  plaintiff  gave  tbe  neo> 
essary  signals,  and  so  was  free  from  fault 
the  statute  imposed  the  presumption  of  neg- 
ligence on  tbe  defendant  Florida  Cent  ft 
P.  R.  Co.  V.  Mooney,  40  Pla.  17,  24  South.  148, 
The  charges  of  the  court  should  be  considered 
together.  The  presumption  of  negligence 
having  been  cast  npcA  the  defendant  by  tbe 
statute  when  the  deceased  was  shown  to 
have  been  free  from  fault  tbe  second  para- 
graph of  tbe  charges  above  quoted,  In  view 
of  the  facts  of  this  case,  could  not  have  been 
harmful  to  the  defendant 

The  assignment  of  error  based  upon  the  n- 
fusal  of  the  court  to  give  tbe  charge,  "You 
will  find  for  tbe  defendant"  cannot  be  cmi- 
sidered  as  presented,  because  a  statement  of 
the  testimony  upon  which  it  is  predicated 
does  not  follow  the  charge  aa  It  appears  in 
tbe  bin  of  exceptions.'  Atlantic  Coast  Ldne 
Ry.  Co.  V.  Calhoun  (Fla.)  S6  South.  361. 

As  there  was  evidence  tending  to  show  neg^ 
llgence  on  tbe  part  of  tbe  employes  of  tbe 
defendant  other  than  tbe  deceased  which 
caused  the  accident  resulting  tn  the  death  of 
the  deceased,  no  error  can  be  predicated  up- 
on tbe  refusal  of  the  court  to  give  charges 
requested  by  tbe  defendant  which  were 
framed  upon  tbe  theory  that  the  acddoit 
was  caused  by  the  failure  of  a  third  part7 
to  keep  an  agreement  of  which  tbe  eng^lneer 
of  defendant  knew,  and  wbidi  was  Invoked 
to  relieve  him  of  some  of  his  usual  duties 

There  Is  evidence  to  support  the  verdict 
and  under  tbe  well-settled  rule  It  will  not  be 
disturbed  by  this  court 

Tbe  Judgment  la  affirmed. 

SHAOKLBFORD,  a  J.,  and  COCKRSUi, 
J.,  concur. 

TAYLOR  and  HOCKER,  JJ.,  concur  In  the 

opinion. 

FARKHILL,  J.,  dlsaualifled. 
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TAZOO  &  M.  y.  R.  00.  ▼.  WILLIAMS. 
(Supreme  Court  of  Mississippi.    Dec.  ll.  1906.) 

1.  TbIAL — iNSTBlrCnONS — CONBTBUCTIOK. 

The  court,  in  passing  on  an  objection  to  a 

single  instroction,  will  give  the  words  employed 

therein  their  usual  and  customary  significance. 

lEd.  Note. — For  cases  in  point,  see  vol.  4S, 

Cent  Dig.  Trial,  g  698.] 

2.  Appeal — Instbuctionb — Habuless   Erbob. 

Where  it  manifestly  appears  that  the  jury 
were  not  mislead  by  an  instruction,  the  verdict 
will  not  be  disturbed,  though  particular  words 
in  the  instruction  are  open  to  criticism. 

3.  Tbiai, — Instbuctions — Consteuction. 

Instructions  for  plaintiff  and  defendant 
must  be  considered  together,  and  if,  on  the 
whole,  it  appears  that  the  law  was  fairly  em- 
bodied in  the  instructions,  the  verdict  will  be  up- 
held. 

[Ed.  Note. — For  cases  in  point,  see  toL  46, 
Cent  Dig.  Trial,  gf  704,  705.] 

4.  CaBBIEBB  —  INJTJBIES   TO    Passenoeb  —  Ao- 
nOR — iNBTBUCnONB. 

An  instruction,  in  an  action  against  a  car- 
rier for  an  assault  by  its  conductor  on  a  pas- 
nenger,  which  authorizes  a  verdict  for  the  pas- 
senger on  finding  that  he,  while  pursuing  his 
journey,  "was  set  upon  by  the  conductor  and 
insulted  and  violently  handled,  or  was  wrong- 
fully ejected  from  the  train  on  which  he  had  a 
right  to  be,"  is  not  open  to  the  objection  that 
it  does  not  charge  that  the  action  of  the  con- 
ductor must  have  been  wrongful  or  unprovoked ; 
the  words  "set  upon"  necessarily  implying  an 
unwarranted  attacli,  and  the  word  insult  con- 
veying the  idea  of  affronts  by  profane  or  ob; 
scene  words,  and  the  words  Violently  handled 
indicating  the  result  of  the  physical  assault 
6.  Appeal — Estoppel  to  Allege  Ebbob. 

A  party  requesting  instructions  which  con- 
tain words  which  are  inaptly  chosen  cannot 
complain  of  other  Instructions  using  the  same 
words. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  g  3(502.] 
e.  Damages  —  PnwrnvE  Dauaoes  —  Instbuo 

TIOKB.  .         .  ^.  .  _^ 

An  instruction.  In  an  action  agamst  a 
carrier  for  an  assault  by  its  conductor  on  a 
passenger,  which  authorized  the  jury,  on  finding 
that  the  passenger  was  entitled  to  recover  ac- 
tual damages,  and  on  finding  that  the  conduct 
of  the  conductor  was  malicious,  wanton,  or 
willful,  to  assess  punitive  damages  in  such  sum 
as  they  might  "see  fit"  was  not  erroneous,  be- 
cause leaving  the  amount  of  punitive  damages 
solely  within  the  Jury's  discretion. 

Appeal  from  Circuit  Court,  Sharkey  Coun- 
ty; Oeorge  Anderson,  Judge. 

Action  by  Peter  WilllamB  against  the  Ya- 
M>o  &  Mississippi  Valley  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Mayes  &  Longstreet,  for  appellant  Mc- 
Laurln,  Armistead  &  Brlen,  for  appellee. 

TRULY,  J.  The  facts  of  this  case  as  pre- 
sented by  the  story  of  appellee  are  as  fol- 
lows: Appellee,  having  purchased  a  round- 
trip  ticket  over  appellant's  line  from  Red- 
wood to  Vlcksburg  and  return,  Iwarded  the 
train  at  the  flrst-named  place.  Shortly  af- 
ter the  train  started,  the  conductor  took  up 
the  going  portion  of  the  ticket,  returning  the 
other  part  to  appellee,  and  giving  him  a  con- 
ductor's sUp,  indicating  the  point  at  which 
39  SO.— 81)i 


the  passenger  was  to  disembark.  Subse- 
gnently,  but  In  a  very  short  while,  the  ap- 
pellee, in  passing  from  one  portion  of  the 
train  into  another,  was  again  accosted  by 
the  condnctor,  who  again  demanded  payment 
of  fare  or  delivery  of  a  ticket  A  protest 
by  the  appellee  that  he  had  already  surren- 
dered his  ticket  resulted  in  an  altercation.  In 
which  violent  and  insulting  language  was 
nsed  by  the  conductor,  and  which  resulted  in 
an  assault  being  committed  by  the  conductor 
upon  appellee,  in  the  course  of  which  ap- 
pellee was  knocked  down  on  the  platform 
between  two  coaches,  his  head  and  face  cut 
and  bruised  by  the  metal  ticket  pnnch  In  the 
hands  of  the  conductor,  and  appellee's  hand 
badly  lacerated  and  Injured.  This  assault 
continued  until  by  the  interference  of  a 
white  passenger  the  conductor  was  persuad- 
ed to  desist.  At  the  next  station  appellee 
was  ejected  by  the  conductor,  who  also 
alighted  from  the  train,  followed  appellee 
a  few  steps,  and  again  assaulted  him  with 
the  same  implement  Appellee  from  that 
place  walked  to  Vlcksburg,  and  on  the  after- 
noon of  the  same  day  boarded  the  same  train 
on  its  return  trip,  but,  instead  of  tendering 
the  return  portion  of  his  ticket,  which  he 
still  bad  in  bis  possession,  paid  his  fare  in 
money,  and  received  a  "cash  fare  slip"  from 
the  condnctor.  While  on  the  train  on  this 
latter  occasion,  the  porter  of  the  colored 
coach  attempted  to  force  appellee  to  sur- 
render the  return  portion  .of  the  ticket,  and 
used  violent  and  insulting  language  toward 
appellee,  who  was  at  that  time  also  a  passen- 
ger, having  paid  his  lawful  fare  to  his  des- 
tination. Appellee's  narrative  of  the  occur- 
rence was  upon  the  trial  corroborated  by  the 
testimony  of  several  other  witnesses,  and 
was  further  strengthened  by  the  production 
of  the  unused  portion  of  the  ticket  and  the 
conductor's  slip  and  the  cash  fare  slip  which 
had  been  given  him  by  the  condnctor  on  his 
return  trip,  and  his  story  was  accepted  by 
the  jury  as  true  and  so  acted  on.  On  behalf 
of  the  railroad  company  the'  only  important 
testimony  was  that  of  the  condnctor.  Ac- 
cording to  that  testimony  the  appellee  him- 
self provoked  the  difficulty  by  the  wanton 
use  of  grossly  Insulting  language,  and  the 
action  of  the  condnctor  was  simply  to  resent 
the  Insult  and  to  defend  himself  from  threat- 
ened assault  Bnt  many  of  the  vital  facts 
detailed  by  appellee  stand  absolutely  un- 
contradicted in  the  record.  There  is  no  dis- 
pute that  he  did  in  fact  deliver  his  ticket, 
and  that  the  controversy  arose  when  the  con- 
dnctor through  a  misapprehension  made  a 
second  demand  for  his  fare.  There  is  no 
denial  that  an  assault  was  committed  by  the 
conductor  upon  the  passenger,  and  there 
Is  no  contradiction  of  appellee's  testimony 
that  the  Injuries  inflicted  were  of  the  nature 
and  extent  described;  the  main,  if  not  the 
sole,  point  In  dispute  being  as  to  who  was 
the  aggressor  In  the  difficulty,  and  whether 
the  conductor's  conduct  was  Jnstiflable  or 
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excusable  under  the  drcamstances.  On  this 
Bingle  Issue  of  controverted  fact  the  Jury 
accepted  the  story  of  the  appellee,  and 
awarded  him  damages  In  the  sum  of  $5,000. 

In  considering  this  record  on  appeal,  the 
testimony  for  the  appellee  having  received 
the  approval  of  the  Jury,  we  accept  their 
findings  as  conclusive  upon  the  facts  and  as 
settling  against  appellant  every  Issue  aris- 
ing from  conflicting  testimony.  Viewed  In 
the  light  of  this  rule,  the  record  presents  a 
case  of  outrageous  and  unwarranted  Inva- 
sion of  the  rights  of  a  passenger,  fully  Jus- 
tifying the  Infliction  of  punitory  damages. 
Here  a  passenger  conductor,  angered  by  his 
own  mistake  In  collecting  fares,  curses  an 
unoffending  passenger,  assaults  him,  strik- 
ing blm  repeatedly  with  a  metal  Implement, 
ejects  him  from  the  train,  and  again  strikes 
the  unresisting  man  after  he  had  alighted 
from  the  train.  If  such  conduct  on  the 
part  of  the  employes  of  common  carriers, 
who  are  charged  with  the  duty  of  caring  for 
the  comfort,  providing  for  the  safety,  and 
watching  over  the  welfare  of  the  passengers 
Intrusted  to  their  care,  be  allowed  to  go  un- 
punished, the  traveling  public  would  no  lon- 
ger be  safe;  and  In  such  a  flagrant  case  as 
Is  presented  by  this  record.  In  which  It  ap- 
pears to  us,  from  the  most  careful  Inspec- 
tion, that  the  Jury  solved  the  disputed  Issue 
of  fact  In  accordance  with  the  great  weight 
of  evidence,  we  will  not  disturb  the  finding 
or  reverse  the  case,  unless  It  clearly  appears 
that  some  material  error  of  law  has  been 
committed  on  some  point  vital  to  the  real 
Justice  of  the  cause  on  its  merits. 

The  only  two  assignments  of  error  pre- 
sented by  appellant  arise  on  the  instructions 
granted  the  appellee.  The  instructions  com- 
plained of  are  the  second  and  third.  The 
third  Instruction  charges  the  Jury  that  if 
they  believe  that,  while  the  appellee  was  a 
passenger  pursuing  his  Journey,  he  "was  set 
upon  by  the  conductor  and  insulted  and  vio- 
lently handled,  or  was  wrongfully  ejected 
from  the  train  upon  which  he  bad  a  right 
to  be,"  then  he  was  entitled  to  a  verdict  in 
his  favor.  The  specific  objection  urged  to 
this  instruction  is  that  it  does  not  charge 
that  the  action  of  the  conductor  must  have 
been  wrongful  or  unprovoked.  The  argu- 
ment is  that,  even  If  it  were  true  that  appel- 
lee "was  set  upon  by  the  conductor  and  In- 
sulted and  violently  handled,"  yet  neverthe- 
less these  facts  were  not  of  themselves  suf- 
ficient to  authorize  the  Jury  to  return  a  ver- 
dict against  the  railroad  company,  because, 
it  is  said,  all  these  things  might  be  true 
and  still  the  conductor  be  without  blame, 
for  the  reason  that  If  the  appellee  was  the 
aggressor  in  the  difficulty,  or  if  he  by  bis 
violent  conduct  provoked  the  controversy 
which  resulted  in  his  injuries,  then  the  con- 
ductor, in  common  with  every  other  man, 
had  the  right  to  protect  himself  from  per- 
sonal harm  and  to  resent  unprovoked  Insult 
In  passing  on  an  objection  of  tills  character 


to  a  single  instruction,  there  are  two  rules 
that  must  not  be  lost  sight  of.  One  is  that 
the  words  employed  must  be  given  their  us- 
ual and  customary  signification,  and.  If  it  ap- 
pears manifestly  that  the  Jury  were  not  mis- 
led, the  finding  will  not  on  that  ground  alone 
be  disturbed,  even  though  the  composition  of 
the  charge,  or  the  particular  words  or  phras- 
es employed,  might  be  subject  to  criticism. 
If  the  meaning  be  clear,  hypercritical  crit- 
icism of  the  verbiage  employed  will  be  ig- 
nored. The  second  rule  is  that  the  instruc- 
tions for  the  plaintiff  and  the  defendant 
must  be  considered  together,  and  if,  upon 
the  whole,  it  appears  that  the  law  of  the  case 
was  fully  and  fairly  embodied  in  the  In- 
structions thus  granted,  the  verdict  will  be 
upheld.  Bailroad  Co.  v.  West,  66  Miss.  318, 
6  South.  207. 

Considering  the  ttiird  instruction,  the  cor- 
rectness of  which  is  here  challenged.  In  the 
light  of  the  first  rule  announced,  we  are  un- 
able to  see  that  the  Jury  could  have  Iieen 
misled  to  the  prejudice  of  appellant  Tak- 
ing the  expressions  Joined  in  this  instruction, 
the  plain  intimation  to  be  drawn  therefrom, 
and  beyond  doubt  the  true  meaning  and  in- 
tent of  the  charge,  Is  to  advise  the  Jury 
that,  if  the  conductor  wantonly  violated  his 
duty  to  the  passenger,  then  his  principal, 
the  railroad  company,  was  liable  In  damages. 
To  "set  upon,"  "insult"  and  "roughly  handle" 
are  utterly  antagonistic  to  the  idea  that  the 
person  guilty  of  such  conduct  was  Justifi- 
able or  acting  In  self-defense.  The  argu- 
ment is  at  war  with  the  usual  and  generally 
accepted  meaning  placed  upon  such  terms.  ' 
"Set  upon,"  as  here  employed,  can  only 
mean  "assault,"  and  Inescapably  implies  un- 
warranted attack;  and,  as  shown  by  the 
collocation  of  words,  "insult"  conveys  sim- 
ply the  Idea  of  affront  by  the  use  of  profane 
or  obscene  words  used  towards,  or  oppro- 
brious epithets  applied  to,  the  person  in- 
sulted. Without  regard  to  its  prlmltlTe  or 
derivative  meaning,  certain  It  Is  that,  used 
colloquially,  as  here,  it  reflects  the  idea 
merely  of  "scoffs  and  scorns  and  contume- 
lious taunts."  "To  Insult,"  says  Webster, 
means  "to  treat  with  abuse.  Insolence,  in- 
dignity, or  contempt  by  word,  or  action"; 
and  "violently  handled,"  when  construed  In 
connection  with  the  other  expressions,  sim- 
ply indicates  the  result  of  the  physical  as- 
sault which,  coupled  with  the  insult  had 
been  inflicted  upon  appellee.  Taking  the  en- 
tire instruction  as  it  stands,  we  do  not  be- 
lieve that  it  was  possible  for  anybody  to 
have  been  misled  as  to  its  real  meaning,  es- 
pecially when  viewed  In  the  light  shed  upon 
it  by  the  detailed  statement  of  the  circum- 
stances surrounding  this  occurrence. 

If  any  doubt  remained  as  to  whether  this 
instruction  was  capable  of  misleading  the 
Jury  to  the  prejudice  of  appellant  this  would 
be  removed  entirely  when,  turning  to  the 
second  rule  for  the  consideration  of  Instruc- 
tions, we  view  the  instructions  for  both  sides 
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as  one  entire  charge.  Appellant  Itself  recog- 
nized that  the  word  "Insult"  was  to  be  given 
the  meaning  accorded  it  in  common  parlance, 
because  by  the  fourth  instruction  requested 
and  granted  in  its  behalf  the  jury  were 
charged  that.  If  they  believed  that  the  difficul- 
ty was  caused  "by  plalntifC  grossly  insulting 
the  conductor,"  then  the  defendant  was  en- 
titled to  a  verdict;  thereby  limiting  and  re> 
stricting  the  meaning  of  the  term  "Insult"  to 
verbal  affronts,  for  it  is  not  contended,  even  by 
the  conductor,  that  appellee  did  more  than  to 
use  insulting  words  as  provocation.  Hoice 
it  becomes  manifest  that  learned  counsel  who 
represented  appellant  in  the  court  below 
placed  upon  the  term  the  very  c<MiBtructlon 
which  is  now  so  vigorously  attacked  by  the 
learned  counsel  who  represent  appellant  in 
this  court  Ooncedlng  that  the  instructions 
are  Inaccurately  drawn  and  that  the  words 
employed  were  Inaptly  chosen,  still,  as  the 
appellant  received  the  benefit  of  the  identical 
legal  proposition  granted  appellee,  it  cannot 
now  be  heard  to  complain.  This  Is  settled  by 
previous  adjudications  of  this  court  Wilson 
V.  Zook.  69  Miss.  684, 13  South.  351;  Insurance 
Co.  V.  Tan  Os,  63  Miss.  431,  56  Am.  R^.  810. 
So  far,  then,  as  the  third  instruction  for  ap- 
pellee is  concerned,  we  think  no  harm  was 
done,  and  we  decline  to  disturb  the  finding 
on  that  account 

The  other  instruction,  the  granting  of  which 
for  the  appellee  is  assigned  as  error,  author- 
ized the  jury,  if  they  found  that  the  plaintiff 
was  entitled  to  recover  actual  damages,  and 
in  addition  believed  from  the  evidence  that 
the  conduct  of  the  conductor  was  "malicious, 
wanton,  willful,  or  capricious,"  to  also  assess 
punitive  damages;  "that  is,  damages  by  way 
of  punishment  to  the  defendant,  so  as  to  com- 
pel it  to  have  a  due  and  proper  regard  for 
the  rights  of  the  public."  And,  In  the  event 
they  decided  to  award  punitive  damages, 
they  were  empowered  to  allow  therefor  such 
sum  as  they  might  "see  fit,"  not  to  exceed  the 
sum  demanded.  The  point  of  attack  on  this 
Instruction  is  directed  at  the  use  of  the  words 
"see  fit"  It  is  not  denied  that,  If  the  facts 
stated  in  the  instruction  are  proven,  the  de-. 
fendant  was  liable  to  punitory  damages.  It 
is  conceded  that  punitory  damages  was  intend- 
ed by  way  of  punishment  to  the  defendant 
and  to  compel  it  to  have  a  due  and  proper 
regard  for  the  rights  of  the  public.  It  Is 
urged,  however,  that  the  sum  of  such  dam- 
ages should  not  be  such  an  amoxmt  as  the 
jury  may  "see  fit"  to  award,  but  that  it 
should  be  snch  sum  as  is  warranted  by  the 
evidence.  It  is  contended  that  the  rule  an- 
nounced by  this  court  as  applicable  to  actions 
for  compensatory  damages  In  Yazoo  &  M.  V. 
K.  Co.  V.  Smith,  82  Miss.  666,  35  South.  168, 
should  be  also  controlling  In  actions  for  exem- 
plary damages.  It  is  the  firmly  established 
doctrine  in  this  state  that  punitory  or  exem- 
plary damages  are  always  properly  allowed 
where  the  trespass  complained  of  or  the 
breach  of  duty  committed  was  malidons, 
wanton,    willful,   or   capricious.    Telephone 


Co.  ▼.  Cassedy,  78  Miss.  070,  29  South.  762. 
It  is  also  well  aettled  in  this  state  that 
punitory  damages  are  not  awarded  solely 
out  of  r^^rd  for  the  individual  injured, 
but  chiefly  on  account  of  a  desire  to  protect 
the  public  and  deter  the  repetition  of  such 
actions.  Wagner  v.  Oibbs,  80  Miss.  63,  81 
South.  434,  92  Am.  St  Rep.  698;  Railroad 
Co.  V.  Mattingly  (Miss.)  37  South.  710.  It  is 
the  long  settled  and  uniformly  adhered  to  rule 
in  our  jurisprudence  that  the  amount  of  such 
punitory  or  exemplary  damages  is  solely 
within  the  discretion  of  the  jury,  and,  no 
matter  what  the  sum  of  their  finding  might 
be,  interference  therewith,  unless  for  excep- 
tional causes,  is  discouraged  (New  Orleans, 
J.  &  O.  N.  R.  Co.  T.  Hurst  36  Miss.  660,  74 
Am.  Dec.  785);  the  reason  being  that,  as  the 
Jury  are  the  sole  judges  of  the  amount  which 
ought  properly  to  be  assessed  in  order  to 
inflict  adequate  punishment,  the  courts  should 
scrupulously  avoid  any  undue  Interference 
with  their  prerogative.  This  is  the  rule  else- 
where, and  is  accepted  as  the  sound  principle 
by  the  most  noted  text  writers.  See  Sedgwick 
on  Damages,  g{  388,  1318;  Sutherland  on 
Damages,  {  1002;  Thompson  on  Trials,  {  2065. 
The  reason  for  the  difference  In  the  rule 
obtaining  in  actions  for  compensatory  and 
actions  for  punitory  damages  is  plain.  In  an 
action  for  compensatory  damages,  the  jury 
are  restricted  to  the  facts  in  evidence,  be- 
cause there  must  be  an  admeasurement  of  the 
damages  actually  sustained  as  shown  by  the 
proof;  and  the  existence  of  certain  well-un- 
derstood elements  may  be  shown  in  proof  to 
assist  the  jury  in  arriving  at  the  sum  which 
will  make  the  party  Injured  whole,  by  pay- 
ing the  damages  or  loss  he  has  suffered.  In 
this  class  of  cases,  the  theory  of  the  law  is 
that  It  is  measuring  out  by  the  jury  of  such 
sum  as  will  balance  evenly  the  scales  of  jus- 
tice and  afford  fair  recompense  for  the  Injury 
inflicted.  It  Is  true  in  some  cases,  such  as 
actions  for  physical  pain  and  mental  suffering, 
the  rule  of  admeasurement  Is  difficult  and  the 
sum  must  be  largely  left  to  the  discretion  and 
sound  judgment  of  the  jury  under  the  proven 
circumstances  of  the  case.  But  the  difficulty 
of  the  application  cannot  vary  the  controlling 
legal  principle.  In  truth,  one  of  the  chief 
beauties  of  our  system  of  jurisprudence  is 
ttiat  the  sum  of  such  awards  Is  submitted  to 
the  discretion,  sound  judgment  and  combined 
wisdom  of  jurors  drawn  indiscriminately 
from  every  walk  of  life.  The  wisdom  of  ages 
has  never  devised  a  better  method  to  insure 
just  results.  But  in  all  suits  for  actual  or 
compensatory  damages  the  Jury  are  confined 
to  a  consideration  of  the  facts  in  evidence, 
and  by  the  consensus  of  their  sound  and  sober 
Judgment  affix  the  amount  which  the  peculiar 
circumstances  of  each  particular  case  war- 
rant But  the  reason  for  the  rule  and  the 
rule  itself  are  different  in  actions  sounding 
in  punitory  damages.  There  is  no  Inflexible 
guide  by  which  the  jury  can  be  conducted  to 
their  determination  of  the  amount  of  the 
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penalty  wblcfa  mnst  be  Inflicted  to  adequately 
punish  the  culprit  and  protect  the  public. 
They  hear  the  testimony,  and,  If  the  case  be 
one  which  legally  warrants  the  Infliction  of 
exemplary  damages,  tbey  In  the  exercise  of 
their  own  nnconstralned  discretion  decide 
whether  they  will  impose  any  penalty.  They 
cannot  be  directed  or  required  to  award  any 
sum  In  punitory  damages,  no  matter  bow 
flagrant  the  transgression  of  private  or  public 
right  may  be  In  the  mind  of  the  court. 
Neither,  in  cases  where  such  damages  are  per- 
mitted, can  their  province  of  assessing  sucb 
sum  as  they  may  think  proper  be  invaded. 
They  may  refuse  to  award  any  sum  in  puni- 
tory damages,  without  regard  to  the  evidence. 
They  cannot  do  this  in  actions  for  compen- 
satory damages;  for  In  that  class  of  cases, 
where  the  damages  are  shown,  the  Jury  may 
be  peremptorily  instructed  to  find  for  the 
party  Injured  and  assess  actual  or  compensa- 
tory damages.  So,  In  a  case  of  punitory 
damages,  where  they  decide  that  punishment 
shall  be  inflicted,  the  Jury  are  the  sole  Jud- 
ges and  may  Inflict  such  damages  as  they 
"see  flt,"  sufBclent  to  protect  the  public  and 
deter  the  wrongdoer. 

It  Is  suggested  In  argument  that  the  wealth 
of  the  wrongdoer  may  be  shown  In  evidence, 
in  order  to  permit  the  Jury  to  consider  that 
wealth  in  determining  the  amount  of  punitory 
damages  to  be  awarded.  This  is  true,  but 
only  upon  the  Idea  already  advanced,  that  the 
Jury  may  gauge  the  amount  of  the  punishment 
necessary  to  be  Inflicted  In  order  to  deter  a 
repetition  of  the  offense;  but  It  Is  in  no  proper 
sense  Introduced  as  testimony  to  influence  the 
verdict  Evidence  of  the  wealth  of  the 
wrongdoer  Is  not  admitted  as  tending  even 
remotely  to  sustain  the  cause  of  the  plalntlfl^. 
It  becomes  admissible  only  after  proof  first 
made  that  the  trespass  or  injury  complained 
of  was  committed  wantonly,  maliciously, 
wHlfully,  or  capriciously.  Poverty  or  wealth 
becomes  Important,  not  as  affecting  liability, 
for  the  poor  man  may  be  as  guilty  of  wrong- 
doing as  the  millionaire,  but  as  assisting  the 
Jury  in  affixing  the  punishment;  for  what 
would  be  a  mere  bagatelle  to  the  latter  might 
sweep  away  the  entire  estate  of  the  former. 
So,  too,  the  wealth  of  the  defendant  becomes 
important  upon  a  review  of  an  award  of 
punitory  damages,  because  it  enables  the 
court,  looking  over  the  record  of  a  completed 
trial,  to  decide  whether  the  Jury,  In  fixing  the 
punishment,  went  bey«nd  their  duty  as  pro- 
tectors of  the  public  and  suffered  themselves 
to  be  swayed  by  passion  or  led  away  by  preju- 
dice. In  sucb  extreme  cases,  reluctant  as 
are  the  courts  to  disturb  any  finding  of  a  jury 
awarding  punitory  damages,  they  will  inter- 
vene In  order  to  prevent  the  power  of  the  jury 
being  converted  into  an  Instrument  of  op- 
pression. Pullman  t.  Lawrence,  74  Miss.  810, 
22  South.  68;  Wagner  v.  Glbbs,  80  Miss.  68, 
31  South.  434.  92  Am.  St  Rep.  698;  Telephone 
C3o.  v.  Cassedy,  supra. 

It  is  plain  to  our  minds  that  the  instruction, 


while  Inaptly  phrased,  does  still  In  the  main 
announce  the  true  rale  defining  the  duty  and 
power  of  the  Jury  with  reference  to  punitory 
damages.  It  charges  them,  in  effect,  that  if 
they  decided  that  the  plaintiff  was  entitled 
to  actual  damages  under  the  conditions  de- 
tailed in  a  previous  instruction,  and  If  they 
further  believed  "from  the  evidence"  that  the 
conduct  of  the  conductor  was  malicious,  wan- 
ton, willful,  or  capricious,  then  they  might.  Id 
addition,  find  punitive  damages  in  sucb  sum 
as  they  should  "see  flt,"  not  to  exceed  the 
amount  sued  for.  The  Instractlon  also  ad- 
vises the  jury  that  the  punitive  damages  were 
"damages  by  the  way  of  punishment  to  the 
defendant,  so  as  to  compel  it  to  have  a  due 
and  proper  regard  for  the  rights  of  the 
public."  It  is  the  exclusive  province  of  the 
Jury  in  proper  cases  to  award  such  punitory 
damages  as  they  "see  flt,"  subject  to  the 
power  of  the  court  to  set  aside  or  reduce 
where  it  is  manifest  it  was  rendered  threngh 
improper  motives  or  is  grossly  excessive^ 
The  words  "see  flt"  "deem  proper,"  "in  their 
discretion,"  and  phrases  of  like  Import  have 
been  repeatedly  approved  in  similar  cases. 
Railroad  Co.  v.  Scanlon,  63  Miss.  413;  Vicks- 
burg  V.  McLain,  67  Miss.  4,  6  South.  774;  L.  & 
N.  R.  R.  Co.  V.  Maybln,  66  Miss.  88,  6  South. 
401;  Nevnnan  v.  Dodson,  61  Tex.  91;  Russell  v. 
Bradley  (O.  C.)  50  Fed.  615;  Cooper  v.  John- 
son, 81  Mo.  486;  Moseley  v.  Jamison,  68  Miss. 
337,  8  South.  744;  Helligmann  v.  Rose,  81  Tex. 
222,  16  S.  W.  931,  13  L.  R.  A.  274,  26  Am, 
St  Rep.  804;  Canfield  v.  0.,  R.  L'  &  P.  Ry.  Co., 
69  Mo.  App.  365;  Thompson  on  Trials,  S  2073 
et  seq.,  and  numerous  cases  cited;  L.  &  N.  R. 
R.  Co.  V.  Ballard,  88  Ky.  163,  10  8.  W.  429, 
2  L.  R.  A.  694;  Aldrlch  v.  Palmer,  24  Cal.  613. 
Affirmed. 


BONDS  T.  L.  GARVEY  ft  CO.  et  ah 

(Supreme  Court  of  Mississippi.    Dec.  11, 1905.) 

Attachment — Iw  Chawckbt — Dakaobb. 

Damages  by  way  of  attorney's  fees,  etCt 
may  not  be  allowed  in  attachments  in  chancery ; 
the  statute  making  no  provision  therefor. 

Appeal  from  Chancery  Court  Hinds  County: 
R.  B.  Mayes,  Chancellor. 

Suit  by  C.  A.  Bonds  against  L.  Garvey  ft 
Co.  and  another.  From  a  decree  awarding 
damages  to  defendants,  complainant  appeals. 
Reversed. 

BUI  in  chancery  against  certain  nonresi- 
dent defendants,  alleging  the  indebtedness  of 
said  defendants  to  complainant  and  seeking 
to  attach  certain  funds  belonging  to  said 
Garvey  &  Co.  in  the  hands  of  the  Merchants* 
Bank,  a  resident  defendant  Both  defend- 
ants were  brought  Into  court  answer  filed  by 
Garvey  ft  Co.,  evidence  taken,  and  decree 
rendered,  in  which  the  court  found  that  the 
attachment  was  not  sustained  and  dismissed 
ooifiplalnant's  bill  at  bis  cost  awarding  the 
defendants  Garvey  ft  Co.  f25  attorney's  fee 
and  $7.50  interest  on  the  funds  in  the  hands 
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of  the  Merchants*  Bank  pending  litigation. 
Complainant  appeals,  assigning  as  error  the 
action  of  the  coart  In  awarding  damages  by 
way  of  attorney's  fees  and  Interest,  contend- 
ing that,  this  being  purely  a  statutory  pro- 
ceeding, the  court  was  not  empowered  to 
award  damages  without  a  special  statutory 
provision,  unless  fraud,  malice,  or  oppres- 
sion In  bringing  the  suit  be  proven. 

Watklns  &  Watklns,  for  appellant  Wil- 
liamson,'  Wells  &  Peyton,  for  appellees. 

WHITFIELD.  O.  J.  There  la  no  provision 
in  the  statute  regulating  attachments  In  chan- 
cery requiring  the  plalntlfC  to  give  bond  as  Is 
required  in  respect  to  plaintiff  In  attach- 
ments at  law;  nor  is  there  any  provision  in 
the  statute  law  on  the  subject  authorizing  a 
chancery  court  to  allow  damages  by  way  of 
attorney's  fees,  etc.,  in  attachments  in  chan- 
cery. The  whole  matter  of  damages  in  at- 
tachment proceedings  Is  piu-ely  statutory,  and 
in  the  absence  of  a  statute  providing  there- 
for we  do  not  think  the  court  was  correct  in 
allowing  the  damages  in  this  case.  See 
Stauffer  v.  Garrison,  61  Miss.  67,  and  other 
authorities  cited  by  counsel  for  appellant. 

The  action  of  the  chancellor  on  the  merits 
was  correct;  but  for  the  error  Indicated  the 
decree  is  reversed,  and  a  decree  will  be  en- 
tered here  dismissing  the  bill  at  the  costs  of 
the  complainant.    So  ordered. 


ILLINOIS  CENT.  E.  CO.  et  al.  v.  JONES. 
(Supreme  Court  of  Mississippi.    Dea  11, 1905.) 

CaBBIEBS CONWECTINO     LINES LlABIUTT    AS 

PaBTNXBS EVIDBNCK. 

Evidence  in  an  action  for  delay  in  delivery 
of  freight,  to  be  transported  from  G.  to  J.  over 
the  Z.  Railroad,  and  from  J.  to  T.  over  the  I. 
Railroad,  that  die  two  companies  had  the  same 
freight  agent  at  J.,  the  same  freight  dispatcher 
and  other  employes,  and  that  the  entire  route 
from  (f.  to  T.  was  under  the  supervision  of  a 
common  traveling  freight  agent,  is  suflScient  to 
authorize  a  finding  of  a  partnership  arrangement 
lietween  the  two  companies,  making  them  liable 
as  partners. 

Appeal  from  Circuit  Court,  Hinds  Coun- 
ty; D.  M.  Miller,  Jndge. 

Suit  by  Howard  Jones  against  the  Illinois 
Central  Railroad  Company  and  tl^e  Yazoo  & 
Mississippi  Valley  Railroad  Company  for 
damages  caused  by  delay  in  delivery  of 
freight  Prom  a  judgment  In  favor  of  the 
plaintiff,  both  defendants  appeal.    Affirmed. 

Howard  Jones  arranged  to  feed  and  fat- 
ten for  market  a  number  of  cattle  at  Terry, 
Miss.,  a  station  south  of  Jackson,  Miss.,  on 
the  main  line  of  the  Illinois  Central  Rail- 
road Company.  In  November,  1904,  he 
bought  of  the  Buckeye  Cotton  Oil  Company, 
of  Greenwood,  Miss.,  a  station  north  of 
Jackson,  Miss.,  on  the  Yazoo  ft  Mississippi 
Valley  Railroad,  35  car  loads  of  cotton  seed 
bulls,  which  was  more  than  sufficient  to 
feed  his  cattle,  which  numbered  about  350 


head.  The  bulls  were  to  be  shipped  at 
the  rate  of  2  car  loads  each  week  over  the 
Yazoo  &  Mississippi  Valley  Railroad  to  Jack- 
son, thence  over  the  Illinois  Central  to  Terry, 
a  distance  of  only  about  100  miles  in  all. 
The  two  railroads  have  the  same  freight 
agent  at  Jackson,  the  same  train  dispatcher 
and  other  employes,  and  the  entire  route 
over  which  the  hulls  were  to  be  shipped  is 
under  the  supervision  of  a  common  travel- 
ing freight  agent;  Greenwood,  Terry,  and 
Jackson  all  being  in  his  territory.  During 
the  months  of  December  and  January  the 
railroad  made  delays  in  the  delivery  of  14 
car  loads  of  hulls,  though  the  plaintiff  on 
several  occasions  notified  the  agent  at  Terry 
and  the  traveling  freight  agent  of  these 
delays  as  they  occurred,  and  explained  the 
importance  of  a  prompt  delivery  of  the 
hulls,  which  were  needed  for  feed  stuff. 
In  February  plaintiff  filed  his  suit,  claiming 
actual  damages  caused  by  being  obliged  to 
In  emergency  buy  hulls  in  Jackson  at  a 
price  above  the  price  contracted  for  with 
the  Buckeye  Cotton  Oil  Company  and  con- 
sequential damages  caused  by  the  depreci- 
ation In  value  of  his  cattle,  due  to  lack  of 
feed  stuff  on  several  occasions  when  plaln- 
tlCTs  supply  of  hulls  was  low  or  became 
exhausted. 

Mayes  &  Longstreet,  for  appellants. 
Harper  &  Potter,  for  appellee. 

WHITFIELD,  O.  J.  The  two  points  chief- 
ly relied  on  for  reversal  are:  First,  that 
the  evidence  Is  Insufficient  to  show  any  part- 
nership arrangement  between  the  Illinois 
Central  Railroad  and  the  Yazoo  &  Mississippi 
Valley  Railroad  such  as  to  render  either 
liable;  second,  that  no  special  notice  was 
given  at  the  time  the  original  contract  was 
made  of  the  important  character  of  the  ship- 
ment— that  Is  to  say,  that  the  hulls  were 
to  be  used  for  fattening  cattle.  A  careful 
examination  of  the  testimony  satisfies  us 
that,  within  the  rule  announced  In  Railroad 
V.  Lamkin,  78  Miss.  602,  30  South.  47,  there 
was  sufficient  evidence  to  send  the  case  to 
the  jury.  As  to  the  question  of  notice.  It 
very  clearly  appears,  the  partnership  ar- 
rangement being  established,  that  the  plain- 
tiff did  give  special  notice  that  the  hulls  were 
wanted  for  the  purpose  of  feeding  cattle, 
prior  to  each  of  the  14  shipments,  delay  in 
delivery  of  which  is  complained  of  In  this 
case.  The  legal  proposition  Is  thus  satis- 
fied by  the  testimony  in  the  case. 

Affirmed. 


FORE  T.  ALABAMA  ft  V.  RY.  CO.* 

(Supreme  Court  of  Mississippi.    Dec  11, 1905. > 

1.    CABEIEBS— INJXTBIES    TO    PASSENGERS CON- 

TBIBUTOBT  NKOUOBNCB QUBBTION  FOB  JUBT. 

Whether  a  boy  riding  on  a  freight  car,  in 

charge  of  mules  and  other  freight  was  guilty  of 

contributory  negligence   in   alighting  from  the 

*For  opinion  on  luggestlon  of  error,  lee  39  Soutli^ 
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train  while  in  motion  In  obedience  to  an  order 
of  the  conductor,  held,  onder  the  evidence,  a 
question  for  the  jury. 

[Ed.  Note. — ^For  case*  in  point,  lee  vol.  9, 
Cent.  Dig.  Carriers,  g  1361  V&J 

2.  TBiAii — Pebekptobt  IiTSTBUcrnoNB. 

While  the  presiding  judge  may  grant  new 
trials  on  the  ground  that  the  yerdict  is  against 
the  weight  of  the  evidence,  yet  he  cannot,  be- 
cause a  new  trial  would  be  warranted  on  that 
ground,  give  a  peremptory  charge  for  one  of  the 
parties,  unless  the  evidence,  conceding  it  to  be 
absolutely  true,  discloses  no  legal  ri^t  in  the 
other  party  or  fails  to  maintain  the  issue. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  ig  377,  879,  382,  883,  891.] 

Appeal  from  Circuit  Court,  Scott  County; 
J.  R.  Bnocba,  Judge. 

Action  by  Luther  Fore,  by  taia  next  friend, 
A.  O.  Fore,  against  the  Alabama  &  Vickaburg 
Railway  Company,  for  damages  (or  personal 
injuries.  From  a  judgment  on  a  peremptory 
Instruction  in  f avw  of  the  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

According  to  the  testimony  offered  by  the 
appellant,  on  June  27,  1902,  Luther  Fore,  who 
was  employed  as  a  driver  for  Brown  Bros., 
who  had  a  contract  to  do  some  grading  for  the 
Alabama  &  Vicksburg  Railway  Company, 
boarded  the  local  freight  train  of  the  appellee 
to  go  from  Forest  to  Jadcson,  Miss.  By 
direction  of  the  foreman  of  the  gang  in  which 
Fore  worked,  he,  with  another  member  of 
the  gang,  Gaston,  got  into  the  car  in  which 
the  mules,  scrapers,  tools,  and  feed  stuff  were 
being  transported.  They  were  discovered  In 
this  car  by  the  brakeman,  who  ordered 
them  to  get  out,  and  upon  their  refusal  in- 
formed the  conductor,  who  came  to  the  car 
and  repeated  the  order.  Fore  testified  that 
he  told  the  conductor  that  the  foreman  had 
his  transportation  in  the  caboose,  to  which 
the  conductor  replied  that  he  could  not  ride 
in  that  car,  with  or  without  transportation, 
and  to  get  oft  and  catch  the  caboose,  at  the 
same  time  signaling  the  engineer  to  slow  up ; 
that  the  train  slowed  up,  but  did  not  stop,  the 
conductor  ordering  him  to  get  off  then  as  the 
train  was  going  as  slow  as  it  would  ever  go ; 
that  he  and  his  companion  got  out  of  the  car 
onto  a  flat  car  and  swung  off  to  the  ground 
while  the  train  was  going  "a  little  faster  than 
a  man  could  walk" ;  that  he  was  only  18  years 
old,  a  country  boy,  and  had  never  gotten  on 
or  off  a  moving  train  before ;  that  in  getting 
off  he  fell  and  Injured  bis  foot  Gaston  testi- 
fied that  he  did  not  see  Fore  fall  as  he  got 
off,  but  that  he  did  fall  as  he  tried  to  catch 
the  caboose,  but  that  he  saw  him  get  up  and 
walk  down  the  track  after  the  train  had  pass- 
ed. The  defendant  pleaded  the  general  issue, 
alleging  that  plaintiff  was  guilty  of  contribu- 
tory negligence  in  getting  off  the  train  while 
in  motion  and  in  attempting  to  catch  the  ca- 
boose as  it  passed  him.  According  to  the 
testimony  of  the  conductor,  when  he  ordered 
appellant  and  his  companion  out  of  the  car 
he  signaled  the  engineer  to  stop ;  that  appel- 
lant said,  "You  need  not  stop;  we  can  get 
off ;"  that  the  train  did  stop,  however,  but  not 


until  after  both  boys  bad  gotten  off;  that  be 
did  not  tell  them  to  catch  the  caboose  as  it 
passed,  but  only  ordered  them  to  get  off  that 
car;  that  they  could  not  ride  there,  with  or 
without  transportation;  that  he  did  not  see 
appellant  get  off,  or  see  him  fall,  but  that  be 
did  see  him,  after  he  got  off,  standing  on  the 
ground ;  that  he  did  not  appear  to  be  injured. 
He  also  testified  that  he  afterwards  found  the 
foreman  and  Gaston  in  the  caboose,  but  that 
appellant  was  not  there ;  that  they  were  with- 
out proper  transportation,  but  when  tbey  in- 
formed him  that  they  were  in  charge  of  the 
stock  he  permitted  them  to  go  as  far  as 
Morton,  when  he  wired  the  superintendent 
for  instructions  and  received  a  reply  ordering 
him  to  put  them  off  unless  they  had  the 
proper  transportation,  which  be  did.  Aftn 
all  the  evidence  was  in  the  court  gave  a 
peremptory  instruction  to  find  for  the  de- 
fendant 

Green  &  Green  and  S.  L.  McLaurin,  for 
appellant  McWillie  &  Thompson,  for  ap- 
pellee. 

CALHOON,  J.  The  evidence  is  conflicting, 
and,  without  an  elaborate  recital  of  it,  we 
think  the  case  should  have  been  left  to  the 
Jury.  Tbey  are  the  forum  to  determine 
whether  the  injury  occurred  in  getting  off  the 
train,  or  snbsequ«itly,  in  attempting  to  board 
the  caboose  while  in  motion;  and  it  is  for 
them  to  decide  whether  or  not  there  was 
contributory  negligence  in  getting  off  the 
train,  in  view  of  plaintiff's  age  and  the  at- 
tendant circumstances,  and  whether  or  not 
the  disranbarkatlon  was  made  reasonably  in- 
cumbent on  plaintiff,  under  the  facts  they 
may  believe  to  be  established,  considering  the 
age  of  plaintiff  and  the  acts  or  words  of  the 
conductor  which  may  be  shown.  If  the  per- 
emptory instruction  was  given  by  the  learned 
Judge  below  on  the  idea  that  he  would  set 
aside  a  verdict  for  recovery  on  the  whole 
case,  we  think  this  stretches  the  doctrine  too 
far;  there  being  here  no  warrant  for  the 
position  that,  as  matter  of  law,  conceding 
the  testimony  for  plaintiff  to  be  true,  no  case 
is  shown. 

There  is  a  distinction  in  the  rules  applicable 
to  the  action  of  courts  in  granting  new  trials 
and  in  giving  peremptory  instructions.  Oc- 
casionally it  Is  the  duty  of  a  trial  court  to 
set  aside  a  verdict  and  grant  a  new  trial, 
where  the  Judge  is  of  the  opinion  that  the 
finding  of  the  Jury  is  clearly  against  the 
great  preponderance  of  the  evidence.  But 
the  result  is  simply  a  rehearing  of  the  canae, 
and  the  plaintiff  is  protected,  finally,  by  Rev. 
Code  1892,  {  738,  against  more  than  two  new 
trials  on  the  facts,  and  no  appeal  lies  from 
allowing  a  new  trial ;  a  review  by  this  court 
being  to  be  had  only  after  the  final  termina- 
tion of  the  cause.  Action  by  Jury  Is  a  right, 
where  the  litigant  presents  testimony  which, 
if  true,  "fairly  tends  to  prove  the  case." 
Brame  &  Alexander's  Digest,  640,  and  the 
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cases  tbere  digested  In  sections  61-68.  Per- 
emptory charges  should  be  given  only  where 
the  eyidence,  taken  as  absolutely  tme,  and 
might  be  so  foand  by  the  jury,  establishes  no 
legal  right  or  falls  to  maintain  the  issne. 
Id.  If,  in  the  case  in  hand,  there  had  been 
DO  other  testimony  than  that  for  the  plaintiff. 
It  wonld  hardly  have  been  warranted  to  In- 
stroct  peremptorily  for  defendant,  even 
though  the  trial  judge  might  have  not  be- 
lieved it  On  careful  consideration  of  the 
facts  and  opinions  reported,  it  will  be  found 
that  the  following  cases  are  not  out  of 
harmony  with  our  views  as  to  peremptory 
charges  or  the  weight  of  authority  in  this 
state,  viz.:  Holmes  t.  Simon,  71  Miss.  246, 
15  South.  70;  Bemheim  v.  Dibbrell,  66  Miss. 
199,  6  South.  693;  Crawley  v.  Railroad  Co., 
70  Miss.  343,  18  South.  74;  Railroad  Co.  v. 
Doyle,  60  Miss.  977. 

It  is  not  the  law  that,  because  the  presiding 
Judge  might  well  grant  a  new  trial  on  ac- 
count of  the  verdict  being  against  the  over- 
whelming preponderance  of  the  evidence,  the 
court  is  therefore  warranted  in  giving  a 
peremptory  instruction.  It  may  grant  new 
trials  because  of  this,  not  exceeding  two,  but 
not  finally  oust  the  party  by  a  peremptory 
charge,  unless  the  evidence,  upon  the  con- 
cession that  It  Is  absolutely  tme,  discloses  no 
legal  right 

Reversed  and  remanded. 


INSCRANCH  CO.   OP  NORTH   AMERICA 

et   al.   V.   ERICKSON. 

CITIZENS'   INS.   CO.   OF   MISSOURI   t. 

SAME. 

(Supreme  Court  of  Florida,  Division  B.    Not. 
7,  1905.) 

1.  IirsTTBAiica  —  INTZBEST   or   AssimKD  m 

PB0PE?TT— SOiK    OWHKBaHIP. 

The  following  provision  in  a  policy  of  fire 
insurance  is  material,  valid,  and  binding  on  the 
parties  to  the  contract:  ''This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
*  *  *  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership." 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {  602.] 

■2.  Sauk— Bond  ros  Tptle— Effect. 

Where  an  assured,  prior  to  talcing  out  a 
policy  of  fire  insurance  on  proi>erty,  executes 
and  delivers  to  a  third  party  a  bond  for  title 
or  contract  for  the  sale  and  conveyance  of  the 
property,  whereby  he  unqualifiedly  obligates 
and  binds  himself,  his  heirs,  executors,  and 
administrators,  to  convey  said  property  in  fee 
to  such  third  party  by  good  and  sufficient  deed, 
free  of  all  incumbrances,  upon  the  payment  by 
such  vendee  of  definitely  fixed  and  specified  sums 
of  money  at  definitely  fixed  and  specified  dates, 
and  whereby  such  uird  party  vendee  unqual- 
ifiedly binds  and  obligates  himself,  his  heirs, 
executors,  administrators,  and  assigns,  to  pay 
such  definitely  fixed  and  agreed  sums  of  money 
at  the  dates  specified,  such  contract  or  bond 
for  title  renders  the  vendor  no  longer  the  sole 
and  unconditional  owner  of  the  property,  but 
converts  him  into  a  trustee  holding  the  l^al 
title  in  trust  for  the  vendee  as  security  for  the 
payment  of  the  agreed  purchase  price,  and  un- 


less such  status  towards  the  property  be  pro- 
vided for  by  agreement  between  the  insurer 
and  insured,  duly  indorsed  on  the  policy  of  in- 
surance or  added  thereto,  such  i>oIicy  of  in- 
surance will  be  null  and  void  if  It  contains  the 
provision  that  "this  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership."  • 

[ESd.  Note. — ^For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance,  f  617.] 

S.  Sauk— UHCORDinonAi.   Owitebship. 

The  interest  of  a  purchaser  of  property, 
which  he  has  unqualifiedly  agreed  to  buy  and 
which  the  former  owner  has  absolutely  contract- 
ed to  sell  to  him  upon  definite  terms,  is  the  sole 
and  unconditional  ownership,  within  the  true 
meaning  of  the  ordinary  clause  upon  that  sub- 
ject in  insurance  policieB,  because  the  vendor 
may  compel  the  vendee  to  pay  for  the  property 
and  to  suffer  any  loss  that  occurs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  K  618,  619.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Actions  by  John  W.  Erlckson  against  the 
Insurance  Company  of  North  America  and 
the  Fire  Association  of  Philadelphia  and 
against  the  Citizens'  Insurance  Company  of 
Missouri.  Judgments  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

A.  W.  Cockrell  &  Son  and  King,  Splading 
&  Little,  for  plaintiffs  in  error.  Geo.  M. 
Bobbins,  for  defendant  In  error. 

TAYLOR,  J.  The  pleadings  and  issues  in 
these  two  causes  are  substantially  the  same, 
and  they  were  submitted  here  together  on 
argument  and  what  is  said  and  decided 
herein  in  one  of  such  causes  applies  as  well 
to  the  other. 

John  W.  Erlckson,  the  defendant  in  error, 
brought  two  suits  in  the  circuit  court  of 
Dade  county  against  the  respective  plain- 
tiffs in  error  upon  two  polides  of  fire  insur- 
ance, and  recovered  Judgment  In  each  case, 
and  the  said  insurance  companies  bring  the 
cases  here  for  review  by  writs  of  error. 

Various  errors  are  assigned  upon  rulings 
of  the  court  on  the  pleadings,  but  as  what 
we  shall  say  as  to  one  of  these  Issues  will 
effectually  dispose  of  the  two  causes  it  be- 
comes imnecessary  to  notice  any  of  the 
other  assignments  of  error. 

Both  of  the  policies  sued  upon  In  the  two 
respective  suits  contained  the  following  pro- 
vision : 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  add- 
ed hereto,  shall  be  void  •  •  •  if  the 
Interest  of  the  Insured  be  other  than  uncon- 
ditional and  sole  ownership." 

On  the  31st  of  August,  1904,  by  leave  of 
the  court  the  defendants  in  both  cases  in- 
terposed the  following  plea: 

'That  the   alleged   contract  declared  on 

Is  a  policy  of  fire  insurance,  made  a  part 

of  the   declaration,   and  the  same   as   set 

I  forth  provides  that  the  entire  iMlicy,  unless 
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723.  64  O.  a  A.  251,  66  L.  R.  A.  560),  cited  In  ; 
the  briefs  of  counsel  for  the  defendant  In 
error,  It  la  held  that:  "The  Interest  of  a 
purchaser  of  property,  which  he  has  unqnall- 
fledly  agreed  to  buy  and  which  the  former 
owner  has  absolutely  contracted  to  sell  to 
him  upon  definite  terms,  Is  the  sole  and 
unconditional  ownership  within  the  true 
meaning  of  the  ordinary  clause  upon  that 
subject  In  insurance  policies,  because  the 
vendor  may  compel  the  vendee  to  pay  for 
the  property  and  to  suffer  any  loss  that  oc- 
curs." 

Upon  the  execution  and  delivery  of  ihe 
contract  of  sale  set  up  in  the  defendant's 
plea  the  vendor,  Erlckson,  became  the  holder 
of  the  legal  title.  In  trust  for  his  vendee, 
Burcb,  as  security  for  the  deferred  pur- 
chase price  due  from  the  latter  to  the  for- 
mer, and  the  vendee,  Burch,  held  the  pur- 
chase price  as  trustee  for  his  vendor.  2 
Story's  Eq.  Juris.  (13th  Ed.)  S  789.  We  do 
not  think  that  the  retention  of  possession 
of  the  land  by  the  vendor,  Erlckson,  makes 
any  material  dltTerence  in  his  status  as  own- 
er so  as  to  effect  the  question  under  discus- 
sion. Hv  had  the  right  to  stipulate,  as  he 
did  do,  for  the  retention  of  possession  until 
the  purchase  money  was  paid;  but  this 
did  not  render  the  transaction  any  the  less 
an  unqualified  sale  of  the  prop^ty  on  his 
part  and  purchase  thereof  by  bis  vendee. 
This  contract  of  sale  and  purchase  having 
been  entered  Into  prior  to  the  issuance  of 
the  policies  of  insurance  sued  upon,  and  be- 
ing in  full  force  and  effect  at  the  time  they 
were  Issued,  rendered  the  said  policies  void 
according  to  their  express  terms,  and  they 
cannot  be  recovered  upon.  Germond  v. 
Home  Ins.  Co.,  2  Hun.  540;  Savage  v.  How- 
ard Ins.  Ck>.,  62  N.  Y.  502,  11  Am.  Rep.  741; 
Phoenix  Ins.  Co.  v.  Public  Parks  Am.  Co., 
63  Ark.  187,  37  S.  W.  959;  Elliott  v.  Ash- 
land Mut  Fire  Ins.  Co.,  117  Pa.  548,  12  Atl. 
676,  2  Am.  St  Rep.  703;  Glbb  v.  Phila. 
Fire  Ins.  Co.,  59  Minn.  267,  61  N.  W.  137, 
50  Am.  St  Rep.  405;  Sisk  v.  Citizens' 
Ins.  Co.  of  Evansvllle,  16  Ind.  App.  566,  45, 
N.  B.  804;  Wood  on  Fire  Insurance,  i  194; 
Matthews  t.  Capital  Fire  Ins.  Co.,  115 
Wis.  272,  01  N.  W.  675;  Loventhal  v.  Home 
Ins.  Co.,  112  Ala.  108,  20  South.  419,  S3  L. 
R.  A.  258,  57  Am.  St  Bep.  17;  Dupreau  v. 
Hiberala  Ins.  Co.,  76  Mich.  616,  43  N.  W. 
585,  6  L.  R.  A.  671;  Penn.  Fire  Ins.  Co.  v. 
Hughes,  47  C.  C.  A.  459,  108  Fed.  497;  Ab- 
bott V.  Shawmut  Mut.  Fire  Ins.  Co.,  8 
Allen,  213;  Davis  v.  Pioneer  Fum.  Co.,  102 
Wis.  394,  78  N.  W.  596;  The  Mlllville  Mut 
Fire  Ins.  Co.  v.  Wllgus,  88  Pa.  107;  Chand- 
ler V.  Commerce  Fire  Ins.  Co.  of  N.  Y.,  88 
Pa.  223;  Lewis  v.  New  England  Fire  Ins. 
Co.  (C.  0.)  24  Blatchf.  181,  29  Fed.  496; 
Pelton  V.  Westchester  Fire  Ins.  Co.,  77  N. 
Y.  605. 

The  Judgment  of  the  court  below  In  both 
of  said  causes  is  reversed,  with  directions  to 


overmie  the  demurrers  therein  of  the  plain- 
tiff to  the  additional  pleas  of  the  defendants 
filed  August  31,  1904.  The  costs  of  these 
writs  of  error  to  be  taxed  against  the  de- 
fendant in  error  in  both  cases. 

HOCKER  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,     C.    J.,    and    WHIT- 
FIELD, J.,  concur  In  the  opinion. 

OOCERELL,  J.,  disqualified. 


IVBY    v.    DAWLEY. 

(Supreme  Court  of  Florida,  Division  B.    Mov. 
7,  1905.) 

MoBTOAOKB—RjeooBD— Notice. 

Previous  to  June  13,  1802,  when  the  Revis- 
ed Statutes  of  1892  went  into  effect  there  was 
no  Uw  in  this  state  reauiring  clerks  of  the  cir> 
cuit  court  to  keep  special  liooks  In  which  to 
record  mortga|;e8,  and  when  a  mortgage  of  real 
estate  was  filed  in  a  clerk's  office  on  the  lOtb 
of  July,  1801,  and  recorded  on  that  day,  or  on 
the  13th  day  of  said  month,  in  the  Miscel- 
laneous Record  BooIe,  such  record  is  construct- 
ive notice  of  the  contents  of  said  mortgage  to 
subsequent  mortgagees  of  said  real  estate  and 
those  holding  under  them. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Marlon  Coun- 
ty; W.  &  Bullock,  Judge. 

Bill  by  Robert  A.  Ivey  against  A.  J.  Daw- 
ley.  Decree  for  defendant  and  plaintiff  ap- 
peals.   Reversed. 

Otis  T.  Green,  for  appellant  H.  L.  Ander- 
son, for  appellee. 

HOCKER,  J.  Robert  A.  Ivey  filed  a  bill  la 
the  circuit  court  of  Marlon  county  on  the  31st 
December,  1903,  to  foreclose  a  mortgage  on 
real  estate  situated  In  Marion  county  against 
A.  J.  Dawley.  It  Is  alleged  that  the  instru- 
ment in  writing  sued  on  as  a  mortgage  was 
executed  on  the  5th  of  April,  1891,  by  G.  W. 
White  to  E.  S.  Gaulden  for  a  valuable  con- 
sideration, and  was  assigned  by  Gaulden  to 
the  complainant  Ivey,  on  December  11,  189L 
It  is  alleged  that  the  said  writing  was  filed 
for  record  in  the  oflSce  of  the  clerk  of  the 
circuit  court  of  Marion  county  on  the  lOtb 
of  July,  1891,  and  was  duly  recorded  In  ac- 
cordance with  law,  as  appears  by  the  Instru- 
ment appended  to  the  bill  as  an  exhibit  and 
made  part  thereof.  It  Is  further  alleged 
that  the  assignment  to  Ivey  was  filed  for 
record  in  the  clerk's  office  of  Marlon  county 
on  March  11,  1802,  as  appears  by  said  ex- 
hibit It  is  further  alleged  that  Dawley  was 
a  purchaser  of  the  mortgaged  property  under 
a  foreclosure  sale  made  under  junior  mort- 
gages executed  by  White  on  the  3d  of  Novem- 
ber, 1891,  recorded  In  the  clerk's  office  on  the 
4th  and  7th  of  November,  1891,  respectively, 
and  therefore  thathlsrlghtsweresubordlnate 
to  those  of  complainant  The  bill  contains 
the   usual  prayers.    A  demurrer  was   filed 
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and  OTerrnled,  and  afterwards  a  plea  was 
filed,  which  In  substance  set  up  that  the 
writing  sued  on  as  a  mortgage  was  recorded 
In  Miscellaneous  Record  Book  C,  at  page  39, 
on  the  13th  of  July,  1881,  and  not  recorded  In 
the  mortgage  record  books  kept  by  the  clerk 
of  Marlon  county;  that  the  recording  In  the 
Miscellaneous  Record  Book  was  not  a  rec- 
ord made  In  accordance  with  law,  and  that 
Dawley  had  no  constructive  notice  of  the 
existence  of  the  alleged  Uen  of  the  writing 
sued  on  at  the  time  he  purchased  the  junior 
mortgage  on  the  6th  of  July,  1892,  for  which 
he  paid  a  valuable  consideration,  and  which 
mortgage  was  dated  8d  of  November,  1881, 
and  properly  recorded  on  the  7tb  of  Novem- 
ber, 1891;  that  Dawley  was  an  innocent  pur- 
chaser of  the  real  estate  described  in  the  bill, 
and  without  actual  or  constructive  notice  of 
the  mortgage  Hen,  and  without  actual  or 
constructive  notice  that  complainant  or  his 
assignor  claimed  any  interest  in  the  premises. 
Replication  was  filed  and  the  testimony  of 
Dawley  taken  by  deposition.  The  testimony 
sustains  the  plea,  to  the  effect  that  he  paid 
a  valuable  consideration  for  the  Junior  mort- 
gage and  had  no  actual  notice  of  the  mort- 
gage or  of  the  claim  of  the  complainant  or  his 
assignor.  Upon  final  hearing  a  decree  was 
made  dismissing  the  bill,  and  from  this  de- 
cree an  appeal  was  taken  to  this  court  and 
the  following  assignment  of  error  made: 
"The  court  erred  in  entering  its  final  decree 
of  March  4, 1905,  in  which  it  decreed  that  the 
bill  of  complaint  should  be  dismissed." 

The  principal  contention  of  appellant  to 
that,  the  mortgage  sued  on  having  been  filed 
for  record  with  the  clerk  on  July  10,  1881, 
the  filing  alone  by  virtue  of  section  1977,  Rev. 
St  1892,  was  constructive  notice  to  the  sub- 
sequent mortgagees  and  those  holding  under 
them.  But  the  pleadings  present  another 
qnestlon  which  we  cannot  overlook.  The 
mortgage  was  not  only  filed  for  record  on 
July  10,  1881,  but  was  recorded  in. Miscella- 
neous Record  Book  O,  at  page  39,  on  the  13th 
of  July,  1881,  some  time  before  the  execution 
of  the  Junior  mortgage  under  which  Dawley 
holds  the  mortgaged  property.  Section  1391, 
Rev.  St  1892,  requiring  clerks  of  the  circuit 
court  to  keep  "a  record  of  deeds,"  "a  record 
of  mortgages,"  and  the  other  specific  records 
therein  mentioned,  does  not  seem  to  be  a 
reproduction  of  any  previous  statute  in  this 
state.  The  Revised  Statutes  went  into  effect 
on  June  13,  1882,  and  we  have  not  been  able 
to  find  any  statute  of  a  previous  date  requir- 
ing the  clerk  to  record  mortgages  in  any 
specifically  designated  record  book  In  order 
to  give  constructive  notice  of  their  existence. 
Section  4  of  the  act  of  November  16,  1828 
(section  e.  p.  216,  McClel.  Dig.),  required 
conveyances,  transfers,  and  mortgages  of  real 
estate.  In  order  to  be  good  and  effective  in  law 
or  equity  against  creditors  and  snbseqnait 
I  ourchasers  for  a  valuable  consideration  and 
,  Aithout  notice,  to  be  "recorded  in  the  office 
u,  flgned  by  law  for  that  purpose"  Under 
ter 
for 


article  6,  S  19,  'of  the  Constitution  of  1868, 
the  clerks  of  the  circuit  courts  are  the  re- 
corders of  the  counties.  The  same  authority 
to  conferred  upon  clerks  of  the  circuit  eourts 
by  section  15,  art  6,  of  the  Constitution  of 
1886.  Thto  was  the  state  of  the  law  when 
the  instrument  sued  on  here  was  filed  for 
record  and  recorded  In  "Miscellaneous  Rec- 
ord Book  0." 

In.  Swltzer  y.  Enapps,  10  Iowa,  72,  74  Am. 
Dec.  375,  it  was  held  that  the  "record  of  a 
quitclaim  deed  to  sufficient  and  operates  as 
notice  when  such  deed  is  recorded  In  the 
book  of  mortgages;  the  evidence  not  showing 
whether  that  book  was  used  for  recording 
mortgages  only,  or  whether  it  was  used  to 
record  both  absolute  deeds  and  mortgages, 
and  the  statute  not  requiring  separate  books 
for  these  different  instruments." 

In  Farabee  t.  McEerrihan,  172  Pa.  284,  83 
AtL  583,  51  Am.  St  Rep.  784,  It  was  held 
that  "Instruments  In  writing  not  required  by 
law  to  be  recorded  in  a  particular  book  may 
be  recorded  in  any  book  kept  by  the  recorder." 

In  the  last-cited  case  a  mortgage  was  re- 
corded in  the  deed  book.  See,  also.  Smith's 
Ex'r  v.  Smith,  13  Ohio  St  632;  Mee  t.  Bene- 
dict, 98  Mich.  260,  text  289,  270,  57  N.  W.  176, 
22  L.  R.  A.  641,  39  Am.  St  Rep.  643;  24  Am. 
&  Eng.  Bncy.  Law  (2d  Bd.)  106;  2  Devlin  on 
Deeds,  |  600,  and  notes. 

The  Instrument  sued  on  in  the  case  at  bar 
to  not  in  the  nsual  form  of  a  mortgage,  and 
probably  the  clerk  had  some  difficulty  In 
classifying  it;  but  inasmuch  as  at  the  time 
It  was  filed  for  record  there  was  no  statute 
In  force  in  this  state  requiring  mortgages  to 
be  recorded  in  any  specially  designated  book, 
we  are  constrained  to  hold  that  the  mortgage 
in  thto  case  was  properly  recorded,  and  the 
record,  therefore,  was  constructive  notice  to 
Dawley. 

It  is  unnecessary  to  pass  upon  the  effect  of 
section  1977  of  the  Revised  Statutes  of  1892. 
which  provides  that  "all  instrumente,"  etc., 
"shall  be  deemed  to  be  recorded  from  the  time 
the  same  are  filed  with  the  officer,"  etc. 

The  decree  appealed  from  to  reversed,  and 
the  cause  remanded  for  such  other  proceed- 
ings as  equity  may  require. 

TAYLOR,  P.  J.,  and  PABKHILL,  J.,  con- 
cur. 

SHACKLEFORD,  O.  J.,  and  C!OOKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


ni5  La.) 
Mo.  16,804. 

rrzKoyircB  v.  whitaker. 

(Supreme  0>urt  of  Louisiana.    Nov.  20,  1905.) 

1.  Injunction  —  Pbotxotion  or   Persorai. 
Rights. 
The  civil  courts   have  Jurisdiction  in  in- 
junction prooeedings  instituted  to  protect  a  per- 
sonal right 
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8l  Sahb— Pictubx  m  Roouxs'  Oaixbkt. 

A  rale  nisi  was  iasued  and  preliminary 
injonction  granted  on  the  allesations  of  the  pe- 
tition. The  court  upon  the  allecationa  decided 
that,  if  facte  were  as  alleged,  iDlunctlon  ahoold 
be  issued,  and  it  follows  tnkt  in  that  case  It 
shonld  be  made  perpetual. 

8.    SAIIK— EiVIDENCE. 

The  case  may  be  heard  on  the  merits,  in 
order  that  it  may  be  decided  after  having  heard 
testimony. 
(Syllabus  by  the  Court.) 

Action  by  Jacob  IlzkOTltdi  against  Bd- 
ward  Stanley  Whltaker.  Exceptions  to  a 
rule  nisi  were  overrnled,  and  defendant  prays 
for  writs  of  prohlbltioa  and  certlorarL  De- 
nied. 

Samnel  Lonis  Ollmore,  Olty  Atty.  (Benja> 
mln  Rice  Foreman,  of  counsel),  for  relators. 
Respondent  Jndge,  pro  se.  Solomon  Wolff 
and  GostareLemle,  for  respondent  ItdtoTltcb. 

BRBAUX,  0.  J.  Plaintiff  complained  of 
the  Inspector  of  police,  who  had  his  (plaln- 
tUCs)  photograph  taken,  and  who  was  about, 
he  said,  to  have  it  placed  in  the  rogues'  gal- 
Iwy.  He  prayed  to  enjoin  the  defendant,  In- 
spector of  police,  and  he  averred  damages  In 
a  sum  over  |2,000.  He  averred  substantially 
fhat  he  is  an  old  resident  of  the  city,  has  a 
family,  Is  engaged  in  legitimate  business, 
pays  his  taxes,  and  leads  an  honest  Ufa. 

The  Jndge  of  the  district  court  Issued  a 
rale  nisi  and  directed  the  defendant  to  show 
cause  why  he  should  not  be  enjoined. 

An  exception  was  filed  to  the  rule  nlsl,  tn 
which  he  (defendant)  stated  that  he  had 
placed  the  picture  In  the  rogues'  gallery  be- 
fore plaintiff's  petition  had  been  filed  and 
that  he  had  forwarded  copies  to  galleries  in 
other  states;  that  he  was  acting  In  the  dis- 
charge of  his  duty  as  Inspector  of  police;  and 
that  the  civil  district  court  had  no  Jurisdic- 
tion to  enjoin  him  while  he  was  enforcing 
the  criminal  laws. 

In  case  this  was  overruled,  he  alleged,  in 
snbstance,  that  defendant  had  been  convicted 
of  felony  and  that  his  character  was  notori- 
onsly  bad. 

The  question  of  Jurisdiction  vel  non  is  the 
first  which  presents  Itself  for  decision. 

The  exception  as  relates  to  Jurisdiction  was 
properly  overruled. 

For  the  purpose  of  the  hearing  of  this  ex- 
ception, the  allegations  of  plaintiff's  petition 
for  an  injunction  must  be  taken  as  true. 
They  were  not  traversed  In  the  original  ex- 
ception, and  we  conclude  that  the  issues  ten- 
dered in  the  original  exception  are  those 
which  the  court  passed  upon  in  sustaining 
its  Jurisdiction. 

The  plaintiff,  for  the  said  hearing,  must 
be  considered  an  honest  man.  We,  think  that 
the  publication  of  an  Innocent  man's  photo- 
graph in  the  rogues'  gallery  gives  rise  to 
sufficient  grounds  to  sustain  an  Injunction. 

There  is  a  right  In  equity  to  protect  a 
'  person  from  such  an  Invaslcui  of  private 
^  rights. 


Every  one  who  does  not  violate  the  law 
can  insist  upon  being  let  alone  (the  right  of 
privacy).    In  such  a  case  the  right  of  pri^.. 
vacy  is  absolnte. 

It  must  be  said  that  thers  Is  some  limit  to 
this  right,  which  It  Is  not  necessary  to  dlscoH 
in  this  case.  A  person  may  be  arrested,  im- 
prisoned, and  acquitted,  without  right  to  > 
damages.  AH  of  this  Is  tm^  bat  it  bears  no 
application  to  the  issue  In  hand. 

Where  a  person  is  not  guilty,  is  h<Hiest 
(and  that  Is  the  only  light  upon  which  to  con- 
sider this  case  with  the  Issues  before  us),  he     , 
may  obtain  an  Injunction  to  prevent  his  photo- 
graph from  being  sent  to  tlM  rogues'  galler;. 

He  has  the  personal  right  to  the  restrain- 
ing order,  at  least  for  the  time  being. 

The  theory  in  opposition  to  this  view  la 
sabstantially    that    the  picture    shonld   be. 
taken  and  exhibited  for  the  public  good. 

There  can  be  no  public  good  subserved  by 
taking  the  photograph  of  an  honest  man  for 
the  purpose  before  mentioned. 

The  court  had  Jurisdiction  to  Issue  the 
preliminary  injunction,  and  to  make  It  {M^ 
petnal  If  the  evidence  Justifies  the  decree. 

The  difficulty  consists  in  the  fact  that  there 
is  no  evidence  before  the  court  None  was 
offered.  We  have  only  the  bare  allegations 
before  us,  and  not  a  scintilla  of  evidence  to 
sustain  them. 

It  follows  that  all  the  distric£  court  did 
was  to  assume  that  the  allegatlonsxere  true 
and  that  they  set  forth  sufficient  to  f arrant 
the  Issuance  of  an  Injunction.  \ 

There  has  been  no  final  decision.  Tta  h>* 
Junction  is  merely  provisional. 

It  having  been  finally  decided  that  ^ 
court  has  Jurisdiction,  under  the  pre^' 
state  of  the  case  it  will  be  tried  on  all  f* 
issues  presented,  and  a  decision  arrtved  * 
that  will  permanently  decide  all  the  issues. 

This  cannot  be  done  at  this  time. 

The  injunction  is  not  strictly  mandator} 
If  it  were,  under  the  Jurisprudence  of  thi 
state  there  are  injunctions  that  have  beet 
sustained    In    exceptional    cases,     although 
slightly  mandatory.    The  last  utterance  of 
this  court  was  In  State  ex  rel.  7ale  v.  Judge, 
41  La.  Ann.  518,  6  South.  612,  In  which  the 
court  held  that  under  the  exceptional  cir- 
cumstances   Injunction    had    properly    gone  | 
forth  to  slightly  undo  that  which  had  been    I 
done.    We   insert   a   list   of   decisions,    the   \ 
weight  of  which  sustain  the  Injunction   in 
hand,  even  if  considered  in  the  light  of  being 
slightly  mandatory.    W^  do  not,  we  must  say, 
concede  that  the  injunction  here  Is  manda- 
tory.   McDonogh  v.  Galloway,  7   Bob.  442; 
Pierce  v.  City  of  New  Orleans,  18  La.  Ann! 
242;  Black  v.  Good  Intent  Towboat  Co.,  31 
La.   Ann.   497;  State  v.  Judge  Sixth    Dist. 
Court,  82  La.  Ann.  1276;  City  of  Kew  Or-   ^ 
leans  v.  Great  Southern  Telephone  &  Tele- 
graph Co.,  37  La.  Ann.  871;  Beebe  v.  Guln/ 
ault,  29  La.  Ann.  795;  State  v.  Young,  88  L# 
Ann.  923;  State  t.  Judge  of  Eleventh  Dl-  ^ 
Court,  40  Ul  Ann.  208,  S  South.  661. 


Digitized  by  ^OOQ IC 


La.) 


ZAMBELLI  y.  F.  JOHKSON  A  SON  CO. 


601 


31 


Although  'mandamus  may  be  the  better 
practice  from  any  point  of  yiew,  we  do  not 
think  that  we  should  set  aside  the  Injunction 
on  the  ground  urged  on  this  particular  point 

The  purpose  is  so  far  as  possible  to  re- 
store the  status  quo  ante  litem  (temporarily 
It  may  be). 

The  direction  has  gone  to  the  defendant  not 
to  permit  the  photograph  to  be  exhibited,  for 
the  time  being  at  least  It  must  not  be  con- 
sidered as  part  of  the  collection.  The  gal- 
lery will  hare  a  small  space  covered  In  some 
way  in  order  to  screen  this  photograph  from 
view.  The  exhibition  will  be  suspended  and 
the  distribution  of  copies  stopped. 

The  provisional  injunction  is  not  an  In- 
terruption to  the  administration  of  the  crimi- 
nal law.  The  defendant  can  certainly  en- 
force all  laws  needfnl,  without  let  or  hin- 
drance. There  is  on  that  score  no  ground  for 
complaint 

There  are  decisions  of  recent  date  on  the 
subject  of  the  "law  of  privacy,"  e8i)eclally 
Roberson  v.  Rochester  Folding  B#i  (N.  Y.) 
64  N.  E.  442,  59  L.  R.  A.  478,  80  Am.  St  Rep. 
S28. 

Oentle  young  persons  of  the  opposite  sex 
have  objected  to  the  free  use  made  of  their 
pictures,  and,  objecting,  have  appealed-  to 
the  courts. 

The  decisions  to  which  it  has  given  rise 
are  lengthy  and  interesting.  We  have  read 
them  only  to  arrive  at  the  conclusion  that 
they  are  not  germane  to  the  subject  to  which 
we  have  here  given  attention. 

The  rule  which  Issued  in  this  case  Is  re- 
called and  discharged. 

The  remedy  atikei  for  at  this  time  is  not 
granted.  The  questions  go  to  the  hearing  of 
the  Issues  hereafter. 


ai5La.) 

Mo.  15,642. 

ZAliIBBUil  T.  F.  JOHNSON  ft  SON  00., 

Limited. 
(Supreme  Oonrt  of  Lonisiana.    Nov.  20,  1905.) 

HlOHW ATS— UBK—RuRA WATS— PXBSONiX   IN- 

It  is  nMllgence  for  the  driver  of  a  team  of 
'.horses  to  abandon  his  seat  upon  the  box  and 
kis  hold  upon  the  reins,  and  to  leave  his  team 
■tanding  in  a  frequented  place;  and,  where  it 
Ipiwars   probable  that   they   might   nave   been 
ontroUed  if  be  had  been  in  the  proper  position 
control  them,  his  employer  will  be  held  lia- 
I  in  damages  for  injury  inflicted  by  them  upon 
Bird  person  iq  running  away.     • 
f  d.  Note. — ^For  cases  in  point,  see  voL  25, 
Bt  Dig.  Highways,  §  468 ;  voL  H  Oent  Dig. 
ter  and  Servant,  {  1227.] 
Syllabns  by  the  Court.) 

/Appeal  from  Civil  District  Court,  Parish 
M  Orleans ;  John  St.  Paul,  Judge. 
/  Action  by  William  ZambelU  against  F. 
Johnson  &  Son  Company.  Limited.  Judg- 
ment for  plalntlfr,  and  defendant  appeals. 
Affirmed. 

McCIoskey  ft  Benedict,  for  appellant  Wal- 
ter Henry  Rog^ers  and  Wynne  Gray  Rogers, 
for  appellee. 


Statement. 

MONROB,  J.  Defendant  appeals  from  a 
Judgment  awarding  the  plaintiff  |500  as 
damages  for  personal  injuries  sustained  by 
him  through  the  alleged  negligent  discharge 
by  one  of  defendant's  servants  of  the  duties 
for  which  he  was  employed.  The  plaintiff 
answers  the  appeal  and  prays  for  an  in- 
crease in  the  amount  of  the  judgment 

It  appears  from  the  evidence  that  on  Jan- 
nary  12,  1904,  John  Domlnlck,  William  Toale, 
and  the  plaintiff,  employes  of  the  Crescent 
City  Jockey  Club,  were  engaged  in  the  dis- 
charge of  certain  functions  at  a  gate  situ- 
ated some  30  feet  from  the  end  of  the  grand 
stand  and  leading  Into  the  race  track ;  that 
still  nearer  the  end  of  the  stand  and  facing 
the  track  stood  a  two-horse  carriage,  owned 
by  the  defendant,  of  which  Martin  Menzer 
was  the  driver,  and  that  alongside,  and  a 
little  way  to  the  rear,  of  the  carriage  was 
a  one-horse  vehicle,  also  owned  by  the 
defendant,  of  which  August  Bell  had  charge. 
Neither  of  the  teams  was  hitched,  and  nei- 
ther of  the  drivers  was  occupying  the  box 
seat  of  his  vehicle,  and  whether  Menzer  was 
standing  near  bis  horses  or  was  8  or  10  feet 
away  from  them,  is  a  question  about  which 
there  is  some  conflict  in  the  testimony.  It 
also  appears  that  between  two  of  the'  races, 
and  whilst  the  gate  in  question  was  opened 
in  order  to  allow  the  horses  which  had  been 
and  were  to  be  engaged  therein  to  leave  and 
enter  upon  the  track,  a  horse  somewhere  In 
the  rear  of  the  two  vehicles  mentioned  be- 
came frightened,  and,  breaking  away,  dashed 
a  buggy  to  which  it  was  attached  against 
the  structure  constituting  the  entrance  to 
the  dnb  grounds,  and  the  noise  is  said  to 
have  frightened  the  horses  attached  to  the 
defendant's  vehicles.  Bell  succeeded  in  catch- 
ing and  holding  his  horse,  and  Menzer  testi- 
fies that  hie  "grabbed"  his  right-hand  or  off 
horse  by  the  head  with  his  left  hand,  and  at- 
tempted to  stop  his  team  in  that  way  but  that 
he  was  thrown  against  the  railing,  and,  losing 
his  hold,  fell  to  the  ground.  Be  that  as  it  may, 
the  fact  remains,  that  his  horses  ran  away, 
that  they  ran  through  the  gate,  that  Doml- 
nick  and  Toale,  special  ofllcer  at  the  gate  find 
gatekeeper,  respectively,  succeeded  In  escap- 
ing them  by  jumping  briskly  out  of  the  way, 
but  that  plaintiff,  who  happened  to  be  look- 
ing In  another  direction,  was  knocked  down 
and  Injured.  An  attempt  was  made,  through 
the  testimony  of  the  defendant's  two  drivers, 
to  show  that  plaintiff  tried  to  stop  the 
horses;  but  the  testimony  of  these  wit- 
nesses is  confused  and  unsatisfactory,  and 
is  contradicted  by  that  of  the  plaintiff  and 
of  Toale,  the  witness  last  named  testifying 
that  he  (plalntift)  did  not  have  time  to  make 
such  an  attempt,  as  he  was  "looking  toward 
the  stretch,  on  the  other  side  of  the  gate,  and 
got  caught"  by  reason  of  the  horses  coming 
so  quickly.  The  plaintiff's  injury  consisted 
of  a  fracture  of  the  first  metatarsal  bone  of 
the  left  foot,  as  a  consequence  of  which  he 
mrifered  considerably^^w- ^o^nfl^gj^ 


502 


89  SOUTHBBN  EBPORTHB. 


(I4L 


room  for  some  time,  was  obliged  to  keep  his 
foot  in  plaster  and  bandages  for  nearly  seven 
weeks,  and  had  to  nse  crutches  and  a  stick 
ontll  some  time  In  April  following  the  ac- 
cident. The  Jockey  Clnb  paid  his  wages, 
bat  he  testifies  that  he  was  sabjected  to  ex- 
tra expenses,  including  surgical  and  other 
attention,  amounting  In  the  aggregate  to  $167. 

Opinion. 

The  brief  filed  by  the  learned  counsel  for 
the  defendant  contains,  as  Its  syllabus,  the 
following  syllabus  of  an  opinion  by  our  pred- 
ecessors in  this  court,  to  wit : 

"A  person  owning  a  horse  and  bug^  is  not 
responsible  to  anotlier  for  the  damage  caused  by 
his  horse  running  away  with  the  buggy  and 
against  another  horse  and  buggy,  if  the  running 
away  of  his  horse  was  not  caused  by  his  care- 
lessness or  negligence,  but  was  caused  by  some 
other  person  or  agency  over  which  he  could 
exercise  no  control."  Shawban  Case,  24  La. 
Ann.  390. 

The  case  to  which  this  doctrine  is  applied 
was  thus  stated  by  the  court : 

"The  evidence  shows  that  each  party  bad 
placed  his  horse  and  buggy  not  more  than  12  or 
15  feet  apart  in  the  place  allotted  for  such  pur- 
poses in  the  Fair  Grounds,  and  each  in  charge 
of  a  boy,  or  lad ;  the  defendant  having  his 
animal  also  tied  to  a  tree.  Not  long  afterwards, 
and  whilst  each  of  said  teams  was  standing  and 
quiet,  a  third  party,  driving  a  horse  and  buggjr 
rapidly,  ran  against  the  boggy  of  the  defend- 
ant, injuring  it  and  the  harness,  and  causing 
the  horse  to  break  his  fastening,  and  in  the 
fright  run  suddenly  against  the  plaintiff's  horse, 
inflicting  a  wound  with  the  shaft  of  the  buggy 
which  resulted  fatally.  Under  this  state  of 
facts  the  defendant  was  not  guilty  of  negligence 
or  fault,  and  does  not,  therefore,  come  within 
the  application  of  "hrticles  2315,  2310,  Rev. 
Civ.  Code.  His  animal  was  not  vicious  or  un- 
ruly, was  not  running  at  large,  but  was  fasten- 
ed, with  at  least  ordinary  care,  in  the  usual 
place  and  where  the  plaintiff  and  others  had 
put  theirs."  * 

The  differences  between  the  case  cited 
and  the  case  at  bar  are  obvious.  It  may  be, 
and  doubtless  is,  a  sufficient  precaution 
against  accident  to  tie  a  single  horse,  ordi- 
narily gentle,  to  a  tree,  at  a  place  provided 
for  that  purpose  upon  the  Fair  Grounds, 
and  to  leave  a  lad  to  watch  him ;  but  it  does 
not  follow  that  like  precaution  would  be  suf- 
ficient with  respect  to  a  double  team  simi- 
larly situated,  and  it  by  no  means  follows 
that  a  double  team  may  be  safely  left,  wholly 
unsecured  and  with  no  one  holding  the  reins, 
near  the  main  entrance  of  a  race  track,  whilst 
the  races  are  being  run:  There  is  no  direct 
evidence  before  us  as  to  the  character  of  the 
horses  by  which  the  Injury  complained  of  was 
infiicted;  but,  from  the  fact  that  they  were 
soon  caught  and  brought  back,  without  hav- 
ing injured  themselves  or  the  carriage  to 
which  they  were  attached,  it  may  be  assumed 
that  they  were  not  dangerous  or  intractable, 
and  it  is  a  fair  presumption  that,  if  the 
driver  had  been  on  the  box,  with  the  reins 
in  his  hands,  Instead  of  being  in  a  position 
where  he  could,  at  best,  only  "grab"  one  of 
the  horses  by  the  head  with  his  left  hand. 


he  would  have  had  no  difficulty  in  preventing 
them  from  running  away.  No  doubt  a  case 
might  be  presented  where  even  the  pre- 
caution suggested  would  prove  unavail- 
ing, since  there  are,  no  doubt,  horses  that  be- 
come uncontrollable  without  apparent  reason, 
and  any  horse  may  be  driven  to  a  freniy  of 
fear  or  pain  by  unusual  or  startling  noises  or 
appearances,  or  by  Injury  Inflicted  on  them. 

In  the  first  case,  the  owner,  knowing  the 
character  of  the  horse,  uses  him  in  frequented 
places  at  his  own  risk,  since  it  is  rank  disre- 
gard of  the  safety  of  the  public  to  so  use  an 
animal  that  may  at  any  moment,  and,  so  far 
as  the  human  mind  can  determine,  without 
cause,  become  dangerous  to  human  life.  In 
the  second  case,  if  the  happening  which 
drives  the  horse  to  frenzy  could  not  reason- 
ably have  been  anticipated,  the  owner  is  not 
at  fault,  since  the  horse  is  a  domesticated  an- 
imal, and  such  risks  connected  with  his  use. 
It  may  be  said,  are  assimied  by  the  public. 
In  the  Instant  case  the  horses  were  not  driven 
to  frenzy,  and,  as  we  think,  might  easily  have 
been  controlled  if  there  had  been  any  one  in 
the  proper  position  to  control  them.  The 
proximate  cause  of  the  accident  was,  there- 
fore, the  negligence  of  the  driver  In  abandon- 
ing his  seat  upon  the  box  and  his  hold  upon 
the  reins,  and  in  allowing  the  horses  to  stand, 
and  practically  rim,  at  large.  The  evidence 
fails  to  satisfy  us  tliat  there  was  any  con- 
tributory negligence  on  the  part  of  the  plaln- 
tiflC,  or  that  there  should  be  any  change  in 
the  amount  of  damages  awarded. 

The  judgment  appealed  from  is  accordingly 
affirmed. 
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No.  16,649. 

LHOTB  &  CO.  V.   CHURCH   EXTENSION 

SOC.  OF  METHODIST  EPISCOPAL 

CHURCH  et  al. 

(Supreme  Court  of  Louisiana.    Nov.  20,  19(XS.) 

APPKAIi — JUBIBDICTIOIT — ^AlfOUNT   IRVOLVXD. 

A  corporation  that  had  changed  its  name 
was  sued  through  error  under  its  old  name,  and 
judgment  was  rendered  against  It  under  its  old 
name,  and  execution  issued  on  the  judgment, 
and  its  property  was  seized,  and  it  enjoined  the 
seizure.  In  such  a  case  the  issue  is  not  as  to 
the  ownership  of  the  property  seized,  but  as  to 
Uie  validity  of  the  judgment  under  which  the 
execution  has  issued,  and  the  appellate  juris- 
diction must  be  tested  by  the  amount  of  tlie 
judgment,  and  not  by  that  of  the  value  of  the 
property  seiied. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court.  Parish 
of  Orleans ;  John  St.  Paul,  Judge. 

Suit  by  the  Church  Extension  Society  of 
the  Methodist  Episcopal  Church  and  others 
against  Lhote  &  Co.  Judgment  for  defend- 
ants, and  plaintitts  appeal.  Transferred  to 
the  Court  of  Appeal. 

Merrick  &  Lewis,  Philip  Gensler,  Jr.,  and 
Pierre  Crabltes,  for  appellant  Board  of 
Church  Extension.  SL  Howard  McC^aleb,  for 
appellees. 
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PROVOSTY,  J.  Plaintiff  In  injunction 
changed  its  name  from  Church  Extension  So- 
ciety of  the  Methodist  Episcopal  Church  to 
Board  of  Church  Extension  of  the  Methodist 
Episcopal  Church,  and  defendant  In  injunc- 
tloD,  who  aimed  to  sue  plaintiff,  brought  suit 
and  obtained  judgment  against  Church  Ex- 
tension Society  of  the  Methodist  Episcopal 
Church;  that  is  to  say,  through  error,  used 
the  old  Instead  of  the  new  name.  Execution 
Issued  on  the  Judgment,  and  plaintiff  has  en- 
Joined  same.  The  Judgment  is  for  $700,  and 
the  property  Is  worth  over  $2,000.  Defend- 
ant In  Injunction,  appellee  here,  suggests 
that  this  court  is  without  Jurisdiction  ratlone 
materlsB,  and  that  the  case  should  be  trans- 
ferred to  the  Court  of  Appeal,  under  Act 
No.  S6  of  1904. 

The  BUggestion  is  good.  Where  the  Judg- 
ment debtor  enjoins  an  execution,  the  issue 
Is  as  to  the  yalidity  of  the  Judgment,  and 
the  test  of  the  Jurisdiction  ratlone  materlte 
la  the  amount  of  the  Judgment,  because  that 
Is  the  amount  Involved.  The  case  is  different 
where  a  third  person  enjoins  the  execution, 
for  then  the  issue  Is  as  to  the  ownership  of 
the  property  seized,  and  the  test  of  the  Juris- 
diction is  the  value  of  the  property,  because 
that  is  the  amount  Involved.  State  v.  Judge, 
18  La.  Ann.  398;  Hearsey  v.  Booth,  33  La. 
Ann.  800;  Stubbs  v.  McOulre,  88  La.  Ann. 
10S9;  Munday  v.  Lyons,  36  La.  Ann.  990; 
Francisco  v.  Ganthier,  3S  La.  Ann.  393 ;  Smith 
V.  Mutual  Ins.  Co.,  83  La.  Ann.  1071 ;  Holland 
V.  Ducbamp,  12  La.  Ann.  784 ;  Story  v.  Jones, 
14  La.  Ann.  73;  Cushlng  v.  Sambola,  80  La. 
Ann.  427 ;  Oayarre  v.  Hays,  21  La.  Ann.  307 ; 
Michoud  V.  Nolan,  24  La.  Ann.  117;  Poree 
V.  Vallsche,  16  La.  Ann.  292;  Bmneau  v. 
Haughton,  18  La.  Ann.  47 ;  State  ex  reL  Wil- 
liamson V.  Judge,  30  La.  Ann.  814;  Singer 
V.  McGuire,  40  La.  Ann.  638,  4  South.  678; 
State  ex  rel.  Adams  v.  Judge,  41  La.  Ann. 
66,  6  South.  627;  Denegre  v.  Moran,  36  La. 
Ann.  347;  Id.,  36  La.  Ann.  424;  Oglesby  v.  Helm, 
26  La.  Ann.  61 ;  Mullen  v.  Znberbier  &  Behan, 
89  La.  Ann.  889,  2  South.  786;  Marshal  t. 
Holmes,  89  La.  Ann.  313,  1  South.  610; 
Mackenzie  Case,  39  La.  Ann.  608,  2  Soutb.68. 
Admittedly  the  Judgment  was  intended  to 
be  obtained  against  the  plaintiff  in  injunc- 
tion ;  hence  there  can  be  no  question  of  the 
s^ure  being  of  the  property  of  a  third  par- 
son, and  the  sole  question  is  as  to  the  validity 
of  the  Judgment  Of  that  issue,  involving 
only  $700,  this  court  has  no  Jurisdiction; 
and  the  case,  therefore,  must  be  sent  to  the 
Conrt  of  Appeal,  as  suggested. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  this  case  be  transferred  to  the 
Court  of  Appeal  of  the  parish  of  Orleans, 
to  be  there  proceeded  with  according  to  law, 
provided  that  before  said  transfer  is  made 
the  appellant  or  its  attorneys  of  record  make 
oath  that  the  appeal  herein  was  not  taken 
for  the  purpose  of  delay;  and  It  is  further 
ordered  that  said  appellants  pay  the  costs  of 
this  appeal  Incurred  In  this  court. 


(116  La.) 
No.  15,623. 

HILL  V.  HILL. 

(Supreme  Court  of  Louisiana,  June  B,  1906. 
On  Eehearing,  Dec.  4,  1905.) 

1.  Husband  awd  Witr— Skpabatiow— Pabtt- 
TioN  or  CoMMDMrrr.         '^"*"on    cAam- 

Hon  frn™'*!^"'^!  obtained  Judgment  of  separa- 
^  .  i^^J^  ^2  ^S^'^^  *°''  subsequently  sued 
^fi-J?^'?",""  °'  *^^  community  property  and 
«et«ement  of  accounts,  held,  that  tie  burfen  of 
proof  was  on  fhe  husband  to  account  for  «dl 
community  property  shown  by  his  books  to  have 
Deen  In  his  possession  a  few  months  orior  to  th« 
dissolution  of  the  community. 

2.  SaMJ— INVEWTOBT— DiSCBEPANCT. 

,.»,.„/  J  it*  husband  was  a  jewelry  mer- 
t^^^Sinonnn'tiU'**  5.  discrepancy  of  more 
than  $100,000  between  the  inventoried  value  of 
the  stock  on  hand  at  the  time  of  the  dissolution 
*u  .tne,  amount  of  stock  which  the  defendant 
Bhonid  have  had  according  to  his  own  books. 
AeJd,  that  he  is  chargeable  with  such  difference, 
an*  the  burden  is  on  him  to  prove  that  the  re- 
sult is  due  to  depreciation  in  values,  and  not  to 
dispositions  of  stock  not  entered  on  the  books. 
8.  EviDENci! — Books  <a  Aocoxjmt. 

Merchant's  books  are  good  evidence  against 
them.    Civ.  Code,  art  2248. 
4.  HcBBAin>  AHD  Wdx  —  Pabtttion  of  Cox- 
MUNTFT — Accounting  vr  Husband. 

Where  the  community  properly  is  in  the 
possession  and  enjoyment  of  the  husband,  he 
should  account  for  revenues  or  be  charged  with 
interest  on  the  wife's  share  from  the  date  of 
such  possession  subsequent  to  filing  of  suit  for 
separation  from  bed  and  board. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  Lillian  Hill  against  A.  M.  HUI. 
Judgment  for  plaintiff,  defendant  appeals. 
Amended. 

See  38  South.  77. 

Dlnkelsplel  ft  Hart,  for  appellant  Wil- 
liam Stirling  Parkerson,  for  appellee. 

LAND,  J.  Plaintiff,  having  obtained  a 
Judgment  of  separation  from  bed  and  board 
against  the  defendant.  Instituted  the  present 
action  on  May  18,  1904,  for  the  purpose  of 
ascertaining  what  property  belonged  to  the 
community  and  of  having  the  same  sold  to 
effect  a  partition  between  the  parties. 

Plaintiff  prayed  that  an  inventory  be  made 
of  all  the  community  property,  that  ap- 
praisers and  experts  be  appointed  to  value 
the  property  and  to  report  whether  or  not 
It  could  be  divided  in  kind,  that  the  Joint 
ownership  of  the  parties  be  recognised  in  all 
the  'property  inventoried,  for  Judgment  de- 
creeing a  partition  by  licitatlon,  and  order- 
ing defendant  to  furnish  a  full  and  complete 
account  of  all  the  community  property,  es- 
pecially of  the  property  inventoried  at  the 
inception  of  the  suit  for  a  separation,  and  of 
the  conduct  of  the  business  since  the  is- 
suance of  the  injunction  therein,  and  that 
the  parties  be  referred  to  a  certain  notary 
for  the  purpose  of  completing  the  partition. 

The  court  appointed  a  notary  to  take  an  in- 
rentory  and  two  appraisers  and  experts  to 
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value  the  property  and  to  report  whether 
or  not  the  same  was  divisible  In  kind.  No 
inventory,  however,  was  taken,  the  parties 
agreeing  to  accept  the  previous  Inventory 
taken  between  October  27, 1902,  and  January 
7,  1003.  The  total  appraisement  of  property 
per  said  Inventory  was  $102,766.87. 

This  agreement  of  the  parties,  of  date 
May  19, 1904,  is  of  such  Importance  that  we 
transcribe  It  in  full,  omitting  title  of  suit 
and  signatures,  as  follows,  to  wit: 

"It  is  agreed  between  the  parties  to  this  suit, 

Slaintiff  being  represented  by  her  counsel,  W. 
.  Parkeraon,  and  defendant  in  his  own  proi>er 
person  and  by  his  counsel,  Dinkelspiel  &  Hart, 
that  for  the  settlement  of  the  community  here- 
tofore existing  between  the  parties  to  this  suit 
Joe  Garidel  is  hereby  appointed  as  exp^t, 
under  the  following  terms  and  conditions: 

"First.  That  the  inventory  herein  taken  by 
W,  F,  Brewer,  notary  public,  shall  constitute 
th«  active  mass  of  the  community  existing  be- 
tween plaintiff  and  the  defendant  (and  no  fur- 
ther Inventory  need  be  taken),  and  the  defend- 
ant shall  be  charged  with  the  full  amount  there- 
of, subject  to  the  debts  and  charges  against  the 
community  and  the  separate  estate  of  the  de- 
femlant,  if  any,  the  fees  of  the  notary  and  the 
appraisers  and  of  said  expert,  and  the  cost  of 
the  court,  commencing  with  the  petition  for 
partition  filed  May  18,  1904. 

"Second.  And  said  exx>ert  shall  add  to  said 
active  mass  any  property  belcmgin^  to  said 
community  that  may  have  been  omitted  from 
said  inventory,  and  the  defendant  shall  account 
for  same. 

"Third.  And  the  said  expert,  in  order  to 
make  up  the  passive  mass,  shall  ascertain,  from 
the  books  of  the  defendant  or  otherwise,  the 
debts  of  the  community  as  they  existed  on 
October  24,  1002,  and  are  yet  unpaid ;  the  debts 
of  the  communis  that  existed  on  October  24, 
1002,  and  which  have  since  been  paid  by  the 
defendant;  and  the  separate  estate  of  the  de- 
fendant, if  any,  which  existed  on  August  17, 
1881,  and  which  was  disposed  of  during  the  ex- 
istence of  the  community,  less  the  debts  of  the 
defendant  that  existed  on  that  date. 

"The  fees  of  the  notary,  appraisers,  and  ex- 
perts,  if  not  agreed  upon  between  the  parties, 
shall  be  fixed  by  the  court,  and  the  final  report 
of  said  expert  shall  be  filed  in  court,  for  such 
further  proceedings  as  the  court  may  direct." 

The  court  appointed  the  expert  named. 
In  accordance  with  the  agreement  of  the 
parties,  and  he  was  duly  sworn. 

The  defendant  shortly  afterwards  an- 
swered as  follows: 

"And  for  answer  to  the  petition  of  plaintiff 
for  the  partition  and  settlement  of  the  com- 
munity existing  between  defendant  and  plain- 
tiff avers  that  he  is  ready  and  willing  at  all 
times  to  make  complete  settlement  of  said  com- 
munity and  to  pay  to  plaintiff  whatever  she 
may  be  entitled  to  by  virtue  thereof  and  as  may 
be  decreed  by  final  judgment  herein." 

On  July  18, 1004,  the  expert  filed  his  report, 
stating  that  he  had  examined  all  documents, 
books,  and  papers  submitted  to  him,  and 
presented  the  result  of  his  investigations, 
establishing.  In  his  opinion,  the  interest 
of  each  of  the  parties  in  the  community 
which   was  dissolved  on  October  24,   1002. 

It  appears  from  said  report,  based  on  a 
thorough  examination  of  defendant's  mer- 
cantile books,  that  the  net  balance  of  mer- 
chandise,  tools,   and   fixtures   on  hand   on 


October  24, 1902,  diould  have  been  $294,420.- 
06,  with  bills  receivable,  cash,  and  opeo 
acconnts,  $208,029.26.  The  total  of  inven- 
tory October  24,  1902,  was  $192,766.67,  Dif- 
ference $105,272.68. 

The  expert  found  from  the  same  books 
of  defendant  that  the  community  owed 
$107,673.40,  including  $60,121.06  due  sepa- 
rate estate  of  defendant  of  date  August  17, 
1881.  The  conclusion  of  the  expert  was  that 
on  October  24,  1002,  there  was  a  net  balance 
in  favor  of  the  community  amounting  to 
$100,365.85;  the  Interest  of  each  party  being 
$50,177.02. 

The  expert  reported,  also,  what  amounts 
each  party  had  drawn  from  the  community 
since  October  24,  1002. 

The  defendant  opposed  the  report  of  the 
expert  on  a  number  of  grounds;  the  prin- 
cipal one  being,  in  substance,  that  the  ex- 
pert ignored  the  agreement  of  the  parties 
to  take  the  Brewer  Inventory  as  the  basis 
of  settlement,  and  substituted  another  and 
different  Inventory,  which  gave  a  different 
valuation  to  the  assets. 

Defendant  opposed  the  report  in  four 
minor  particulars,  but  did  not  otherwise 
assail  or  question  its  accuracy  as  a  matter 
o{  bookkeeping  or  accounting. 

The  judgment  of  the  court  amended  the 
report,  so  as  to  raise  the  net  value  of  the 
community  to  the  amount  of  $106,051.88,  and 
condemned  defendant  to  pay  unto  plainttfl 
$63,425.60,  with  legal  interest  from  date  of 
judgment,  and  ordered  the  costs  of  the 
partition  proceedings  to  be  equally  divided. 

It  may  be  noted  in  this  connection  that 
the  community  assets  in  the  possession  of  the 
defendant  bad  been  sequestered  pendente 
lite,  and  had  been  released  to  defendant 
on  bond  for  $200,000. 

Defendant  appealed  from  said  Judgment; 
and  plaintiff,  answering,  has  prayed  that  the 
same  be  amended  by  allowing  interest  from 
October  24,  1002,  the  date  of  the  institution 
of  the  suit  for  a  separation  from  bed  and 
board. 

The  main  contention  of  defendant  is  that 
the  agreement  of  the  parties  was  ignored 
by  the  expert  and  the  judgment  of  the  court 
a  qua.  It  Is  argued  that  the  expert  should 
have  charged  defendant  with  the  full  amount 
of  the  Brewer  Inventory,  as  per  first  para- 
graph of  the  agreement,  and  then  should 
have  added  to  said  active  mass  any  prop- 
erty belonging  to  the  community  that  may 
have  been  omitted  from  said  inventory,  as 
per  second  paragraph,  and  then,  from  the 
books  of  the  defendant  or  otherwise,  should 
have  ascertained  the  debts  of  the  community 
as  they  existed  on  October  24.  1002,  etc,  aa 
per  the  third  paragraph. 

It  is  contended  that  under  the  second 
paragraph  the  fimctions  of  the  expert  were 
confined  to  the  identification  and  valuation 
of  particularly  described  property  which  may 
have  been  omitted  from  the  Brewer  inventory. 
The  agreement  reads  "any  proporty,"  and 
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proTldes  that  "tbe  defendant  sball  account 
for  the  same." 

The  assets  of  the  community  consisted 
mainly  of  a  latge  stock  of  Jewelry  in  the 
possession  of  defendant,  who,  2  months  and 
21  days  before  the  commencement  of  the 
taUng  of  the  Brewer  Inrentory,-  had  caused 
an  inventory  of  stock  to  be  taken.  Defendant 
was  present  and  represented  when  the  Brewer 
inventory  was  taken,  and  furnished  the  cost 
prices,  which  were  made  the  basla  of  valua- 
tion. 

The  first  Inventory  and  books  of  account 
are  "good  evidence"  and  "proofs"  against  the 
defendant  Olv.  Code,  arts.  2248,  2249.  The 
parties  accepted  them  as  showing  the  debts 
against  the  community;  but,  strange  to  say, 
counsel  for  defendant  contend  that  said  books 
"were  not  considered  or  embraced  in  said 
agreement,  and  have  no  place  in  the  case." 
See  brief,  p.  11.  It  was  agreed  that  the 
expert  should  "ascertain,  from  the  books  of 
the  defendant  or  otherwiiae,"  the  debts  of  the 
community,  and  it  would  be  a  singular  per- 
version of  common  sense  and  Justice  to  hold 
that  tbe  books  -  coiild  not  be  used  for  the 
purxKMe  of  ascertaining  the  assets  of  the  com- 
munity. The  second  paragraph  provides  that 
the  expert  "shall  add  to  said  active  mass," 
represented  by  the  second  Inventory,  "any 
property  belonging  to  said  community  that 
may  have  been  omitted  from  said  inventory, 
and  the  defendant  shall  account  for  the 
same."  The  agre^nent  did  not  limit  the 
sources  of  information,  nor  did  It  confine  tbe 
addition  to  articles  which  could  be  specific- 
ally described  and  Identified  as  missing  from 
tbe  stock  of  merchandise.  The  term  "any 
property"  is  broad  enough  to  cover  any  debt 
or  obligation  shovrawlth  sufllclent  legal  cer- 
tainty to  be  due  by  tbe  defendant  to  the 
community. 

Hence,  the  first  Inventory  being  "proof 
against  defendant  that  he  had  In  his  posses- 
sion on  July  14,  1002,  assets  of  a  certain  ag- 
gregate cash  value,  and  the  second  inventory 
on  October  24,  1902,  having  been  accepted  by 
defendant  as  a  true  statement  of  the  cash 
value  of  all  the  property  on  hand  at  the 
latter  date,  it  follows  that  the  large  dis- 
crepancy between  the  two  inventories,  not 
accounted  for  by  the  books  of  defendant,  must 
represent  missing  assets  belonging  to  the  com- 
munity. To  put  the  case  in  a  concrete  shape: 
Supposing  that  on  October  24,  1902,  defend- 
ant had  a  large  amount  of  insurance  on  his 
stock  and  fixtures,  and  the  same  were  on  that 
day  totally  destroyed  by  fire;  it  is  evident 
that  In  such  a  case  the  defendant  could  have 
claimed  that  his  books  showed  an  actual  loss 
amounting  to  $294,420.95,  and  that  no  insur- 
ance adjuster  would  have  had  tbe  hardihood 
to  aiapute  the  figures. 

We  think  it  too  clear  for  argument  that 
the  burden  of  proof  was  on  defendant  to  ac- 
count for  the  enormous  discrepancy  between 
tbe  ttodk  he  had  and  the  stock  be  should  have 
had  on  October  24,  1902,  as  shown  by  bis 


own  books.  We  also  think  It  equally  clear 
that  such 'difference  has  not  been  accounted 
for,  and  that  It  should  be  added  to  the  assets 
as  shown  by  the  second  inventory.  The  ob- 
jection that  defendant  is  absolved,  because 
plaintiff  failed  to  Identify  the  particular 
diamonds,  rubies,  and  other  gems  missing 
from  the  stock  is  unworthy  of  serious  con- 
sideration. We  cannot  construe  the  agree- 
ment of  the  parties  as  working  any  such  es- 
toppel, but  must  assume  that  it  was 
their  common  intent  that  all  the  property 
and  assets  of  the  community  should  be  in- 
cluded in  the  partition.  In  his  answer,  de- 
fendant avers  that  he  is  ready  and  willing 
to  make  a  "complete  settlement"  of  tbe  com- 
munity, and  nothing  less  will  satisfy  the 
equality  required  by  law  in  every  partition. 
We,  therefore,  are  of  opinion  that  the  Judg- 
ment below  properly  fixed  tbe  total  merchan- 
dise on  October  24,  1902,  at  $294,420.96,  and 
total  assets  at  $303,724.79.  It  may  be  noted 
in  this  connection  that  the  October  trial 
balance  furnished  by  defendant's  bookkeeper 
shows: 

Merchandise $299,357  99 

Total  assets 315,541  79 

Excess  over  expert's  finding $  11,817  00 

'  Defendant's  counsel  argues  that  the  mer- 
chandise in  the  first  Inventory  was  over- 
valued, but  does  not  point  to  any  evidence 
in  support  of  that  conclusion.  In  that  inven- 
tory the  articles  were  appraised,  a  large 
amount  at  their  net  value,  another  large 
amount  10  per  cent  below  cost  and  a  very 
small  amoimt  at  a  greater  discount  In  the 
second  inventoiy,  tbe  appraisements  were 
made  on  the  general,  plan  or  basis.  A  larger 
number  of  articles  were  appraised  at  more 
than  10  per  cent,  reduction,  but  the  differ- 
ence of  percentage  would  not  materially 
change  the  general  result  If  defendant  con- 
sidered the  differences  in  valuation  material, 
it  was  incumbent  on  him  to  have  had  the  in- 
ventories referred  to  an  auditor  for  exami- 
nation, comparison,  and  report  But,  as  the 
Judgment  is  based  on  the  values  fixed  in 
first  inventory,  defendant  is  not  prejudiced 
by  the  alleged  undervaluation  in  the  second; 
no  depredation  in  values  being  shown. 

2.  The  defendant  assigns  as  error  that  the 
court  added  to  the  report  of  the  expert  tbe 
sum  of  $6,487.60,  value  of  fixtures. 

According  to  defendant's  inventory  of  July 
14,  1902,  his  tools  and  fixtures,  less  20  per 
cent,  amounted  to  $6,487.60.  His  October 
trial   balance   shows   same   item,    $8,109.50. 

There  is  no  evidence  before  tbe  court  to 
show  what  articles  entered  Into  this  total 
amount  It  is  contended  by  defendant  that 
the  second  inventory  shows  tools  and  fixtures 
to  the  amount  of  $1,788.48,  made  up  of  trays 
for  Jewelry,  boxes,  scales,  cases,  rotary  fan, 
paintings,  pictures,  turning  lathes,  shears, 
vises,  presses,  benches,  ladders,  electric  motor, 
rollers,  etc.,  and  that  this  amount  should  be 
deducted  from  the  debit  Item  of  $6,487.  It  la 
evident  that  all  tools  and  fixtures  were  la- 
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eluded  In  this  Item,  and  that  there  has  not 
been  a  doable  charge. 

3.  The  court  did  not  err  in  allowing  in- 
terest on  the  judgment  All  the  assets  o(  the 
community  were  In  possession  of  the  defend- 
ant and  had  been  at  his  free  disposal  since 
May  20,  1904,  the  date  of  the  dissolution  of 
the  Injunction  by  consent  of  parties.  There- 
after defendant  had  the  free  use  of  said 
assets,  and  plaintiff  is  entitled  to  Interest 
on  her  share  therein;  otherwise,  the  defend- 
ant joint  owner  would  reap  all  the  rents, 
revenues,  and  profits  accruing  from  the  com- 
mon property.  The  Judgment,  however, 
Bhonid  be  amended  by  allowing  legal  in- 
terest from  May  20,  1904,  instead  of  from 
date  of  judgment. 

4.  As  the  judgment  purports  to  be  a  final 
settlement  between  the  parties,  without  any 
reservation,  it  is  clear  that  plaintiff  should 
be  charged  with  $3,150  received  by  her  for 
alimony  as  per  report  of  expert,  and  all  other 
sums  since  received  by  her  on  the  same  ac- 
count. 

6.  Counsel  for  defendant  in  supplemental 
brief  has  raised  objection  for  the  first  time 
to  the  report  of  the  expert  as  to  amount  of 
sales  of  merchandise,  and  has  also  Instituted 
a  comparison  between  the  relative  valuations 
In  the  two  inventories,  without,  however,  in- 
forming the  court  as  to  the  practical  result 
of  such  comparison. 

These  are  entirely  new  objections,  raised 
for  the  first  time  by  supplemental  brief. 

The  report  of  the  expert  was  not  objected 
to  on  this  ground,  nor  was  the  objection  made 
In  the  motion  for  a  new  trial.  It  cannot  be 
reasonably  expected  that  this  court  will  un- 
dertake to  reaudit  the  books  or  remand  the 
case  for  that  purpose,  on  the  belated  ob- 
jections of  defendant  made  for  the  first  time 
in  supplemental  brief.  The  question  of  rela- 
tive valuation  has  already  been  considered. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  deducting  therefrom  the  sum  of 
$3,150,  paid  as  alimony,  as  per  the  expert's 
report,  and  by  allowing  legal  interest  from 
May  20,  1904,  and  that,  as  thus  amended,  said 
judgment  be  affirmed;  plaintiff  and  appellee 
to  pay  the  costs  of  appeal.  It  is  further  or- 
dered and  decreed  that  the  right  of  defend- 
ant be  reserved  to  compensate  pro  tanto  the 
Judgment  herein  rendered  by  any  other  ad- 
ditional sum  or  sums  he  may  have  paid  to  her 
on  acconnt  of  alimony. 

On  Application  for  a  Rehearing. 

MONROB,  J.  We  find  that  there  is  no  al- 
legation by  the  plaintiff  that  interest  is  due, 
and  no  prayer  that  it  be  allowed. 

It  Is  therefore  ordered  and  adjudged  that 
the  rehearing  applied  for  be  refused,  that 
the  decree  heretofore  banded  down  be  amend- 
ed with  respect  to  interest  allowed,  and  that 
the  judgment  appealed  from,  allowing  in- 
terest from  the  date  of  said  judgment,  as 
thus  amended,  and  as  otherwise  amended  by 
the  decree  banded  down,  be  affirmed. 


FITT8  V.  CRADDOOK  et  al. 

(Supreme  Court  of  Alabama.    Nov.  29,  1905.) 

Pabtition— Lira  Estatb  ahd  Reuaindek. 

Partition,  or,  the  property  not  being  capa- 
ble of  equitable  division,  sale  for  partition, 
binding  on  the  remaindermen,  may  be  had  by 
one  having  an  undivided  half  interest  In  prop- 
erty and  a  life  estate  in  the  other  half  interest. 
[Eld.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partition,  §{  47,  4&] 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judg^e. 

"To  be  officially  reported." 

BUI  by  William  F.  Pitts  against  Lucy 
W.  Craddock  and  others  for  sale  of  real 
estate  for  partition.  Bill  dismissed,  and 
complainant  appeals.     Reversed. 

Henry  Fitts,  for  appellant  Mayfleld  & 
Verner  and  A.  S.  Van  Degraaf,  for  appellees. 

TTSON,  J.  "the  real  estate  sought  to  be 
sold  for  partition,  prior  to  the  acquisition 
by  complainant  of  any  interest  therein,  was 
owned  Jointly  by  Berry  and  Craddock,  each 
owning  an  undivided  one-half  interest  Com- 
plainant acquired  Berry's  interest  Crad- 
dock died  leaving  a  will,  by  which  be  devised 
to  his  wife  a  life  estate  in  the  property  and 
a  remainder  to  a  certain  named  person  or 
persons,  who  are  made  parties  respondent 
to  the  bill.  Complainant  acquired  this  life 
estate.  It  Is  shown  that  the  property  could 
not  be  equitably  divided.  On  motion,  the 
bill  was  dismissed  for  want  of  equity. 

At  one  time  it  was  doubted  whether  peti- 
tion could  be  declared  in  favor  of  a  tenant 
for  life,  so  as  to  affect  the  estate  of  a  remain- 
derman. Under  the  older  authorities  the  Im- 
pression obtained  that  partition  had  at  the 
suit  of  a  life  tenant  was  and  could  be  bind- 
ing only  daring  the  continuance  of  the  par- 
ticular estate,  and  that  when  the  life  estate 
falls  in  there  will  be  a  relapse  to  the  status 
of  occupancy  in  common,  unless  other  parti- 
tion proceedings  be  resorted  to.  But  this 
idea  has  long  since  been  departed  from,  and 
the  rule  established  permitting  all  interest 
in  the  estate  to  be  brought  before  the  court 
and  represented,  so  that  a  decree  may  be  rra- 
dered  binding  them  and  concluding  the  claims 
of  all  remaindermen,  as  well  as  that  of  a 
life  tenant.  "If  a  complete  partition  be  de- 
sired, all  parties  in  interest  may  be  brought 
before  the  court  and  all  estates,  whether  in 
possession  or  expectancy.  Including  those  of 
infants  and  all  persons  not  in  esse,  may  be 
bound  by  the  decree."  Oayle  v.  Johnston. 
80  Ala.  395,  39S,  and  authorities  there 
cited.  In  McQueen  v.  Turner,  91  Ala.  273, 
8  South.  863,  it  is  said :  "Partition  Is  a  mat- 
ter of  right  and  is  authorized  by  the  stat- 
ute among  joint  owners  or  tenants  in  com- 
mon holding  the  lands,  without  reference 
to  the  duration'  of  the  estate.  It  may  be 
compelled  as  well  against  a  life  tenant  as 
obtained  at  his  suit.  The  statute  confers 
on  the  chancery  court  concurrent  Jarlsdietion 
with  the  probate  court  to  divide  or  partition. 
'  or  to  sell  for  division  or  partition,  any  prop- 
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erty,  real,  personal,  or  mixed,  beld  by  Joint 
owners  or  tenants  In  common.  •  •  •  By 
authority  of  the  statute,  the  chancery  court 
may,  in  all  cases  In  which  the  party  asking 
for  partition  is  entitled,  decree  a  sale  and 
divide  the  proceeds  when  the  property  can-, 
not  be  equitably  divided."  It  Is  also  held  In 
that  ca.se  that  a  remainderman's  Interest 
tn  the  property  may  be  bound  by  the  decree, 
and  may  be  preserved  to  him  by  securing  his 
share  of  the  proceeds  at  the  termination  of 
the  particular  estate,  by  requiring  bond  and 
security  before  turning  it  over  to  the  life 
tenant  The  remedy  In  equity  by  partition, 
says  Mr.  Pomeroy,  "Is  not  confined  to  the 
tenants  In  possession,  but  extends  to  all  per- 
sons Interested,  whether  presently  or  In  ex- 
pectancy, and  remaindermen,  reversioners,  in- 
fants, and  persons  not  in  esse  may  be  bound 
by  the  decree."  4  Pom.  Eq.  (3d  Ed.)  {  1387, 
and  cases  cited  In  note  1. 

Under  these  principles  the  bill  clearly  has 
equity,  and  the  decree  dismissing  it  must  be 
reversed.  The  respective  rights  of  the  re- 
spondents, as  remaindermen,  under  the  will 
of  Craddock,  in  the  property  sought  to  be 
sold,  as  between  themselves,  are  not  involved 
on  this  appeal.  Therefore  a  construction 
of  the  will,  to  the  end  of  ascertaining  which 
of  them  are  remaindermen  and  the  character 
of  the  estate  devised  in  remainder,  is  wholly 
unnecessary.  Suffice  It  to  say  that  the  aver- 
mente  of  the  bill  clearly  show  that  complain- 
ant has  an  Interest  in  the  property,  and  the 
extent  of  that  Interest,  and  that  a  remainder 
Interest  belongs  to  some  one  of  the  respond- 
ents. A  decree  will  be  here  entered,  revers- 
ing the  decree  appealed  from  and  overruling 
the  motion  to  dismiss  the  bill. 

Reversed  and  rendered. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


MONTGOMERY   v.   HENRY. 
(Snpreme  Court  of  Alabama.    Nov.  21,  1905.) 

1.  EllXCTIOMS— CONSTBUCTION    OF   STATUTES. 

Statotes  tending  to  limit  the  citizen  in  the 
exercise  of  the  right  to  vote  and  of  having  the 
vote  counted  should  be  liberally  construed  In 
his  favor. 

2.  Same— DiBBcroBT  Pbovisionb. 

Those  provisions  of  the  election  law  which 
are  not  essential  to  a  fair  election  will  be  con- 
strued by  the  courts  to  be  formal  and  directory 
merely,  unless  the  statute  itself  declares  them 
to  be  essential. 

3.  Same— CannwAL  SxATtmES. 

Provisions  i^  election  statutes  are  not  ren- 
dered mandatory  as  to  the  electors  by  the  fact 
that  officers  of  election  are  subject  to  criminal 
liability  for  their  violation. 

4.  Sauk— NuMBKBiNo  or  Ballots. 

Const.  I  190,  authorizes  the  Legislature  to 
provide  by  law  for  the  manner  of  holding  elec- 
tions and  of  ascertaining  the  result  of  the  same, 
etc.  Gen.  AcU  1903,  p.  453,  i  34\t,,  provides 
that  each  ballot  shall  be  numbered  by  one  of  the 
inspectors  to  correspond  to  the  number  of  the 
voter  voting  the  same  in  the  poll  list.  Section 
78  (page  470)  reqnirss  the  inspector  to  deposit 


the  ballot  in  the  proper  box  after  It  Is  numbered 
to  correspond  with  the  poll  list.  Section  50 
(page  456)  makes  it  a  misdemeanor  punishable 
by  fine  for  any  officer  to  neglect  or  refuse  to 
perform  any  official  duty  required  by  the  act. 
Section  87  (page  473)  provides  that,  if  it  is  Im- 
possible to  determine  the  elector's  choice  for 
any  office,  his  ballot  shall  not  be  counted  for 
such  office;  nor  shall  an^  ballot  be  rejected  for 
any  technical  error  which  does  not  make  it 
impossible  to  determine  his  choice.  Bcld,  that 
the  provisions  of  the  act  requiring  the  ballot 
to  be  numbered  are  not  mandatory,  and  ballots 
which,  through  the  inadvertence  of  the  in- 
spectors, are  left  unnumbered,  should  never- 
theless be  counted,  ^here  there  Is  no  complaint 
of  fraud  or  evil  practice. 

Appeal  from  Probate  CJourt,  St  Clair  Coun- 
ty; W.  S.  Foreman,  Judge. 

"To  be  officially  reported." 

Election  contest  by  G.  C.  Montgomery  against 
William  E.  Henry.  Prom  a  Judgment  for 
contestee,  contestant  appeals.    AflSrmed. 

Inzer  &  Montgomery,  Smith  &  Herring, 
and  Jas.  T.  Greene,  for  appellant  Goodhue 
&  Blackwood,  for  appellee. 

DENSON,  J.  At  the  general  electlop  held 
In  November,  1904,  C.  C.  Montgomery  and 
William  E.  Henry  were  opposing  candidates 
for  the  ofllce  of  tax  collector  in  St  Glair  coun- 
ty. When  the  returns  from  the  various  pre- 
dnts  in  the  county  were  canvassed  by  the 
board  of  supervisors.  It  was  ascertained  that 
Montgomery  had  received  963  votes  and 
Henry  976  votes,  and  Henry  was  declared 
duly  elected  to  said  offlca  Montgomery  then 
Instituted  a  contest  against  Henry  befM'e  the 
Judge  of  the  probate  court  in  said  county. 
The  cause  was  tried  by  the  Judge  on  an  agreed 
statement  of  facts.  Judgment  was  rendered  In 
favor  of  the  contestee,  and  from  that  Judg- 
ment Montgomery  prosecuted  this  appeal.. 

By  the  agreed  statement  of  facts  it  Is 
shown  that  the  election  was  In  all  respects 
fairly  held  and  the  result  In  each  precinct 
was  correctly  ascertained  and  properly  re- 
tamed  by  the  Inspectors.  There  is  no  impu- 
tation of  fraud  or  evil  practice  against  any 
candidate,  voter,  or  election  ofllcer.  But  in 
four  of  the  precincts  the  inspectors  neglected 
to  number  the  ballots,  and  as  shown  by  the 
agreed  statement  of  facts  this  irregularity 
on  the  part  of  the  Inspectors  in  failing  to 
number  the  ballots  constitutes  the  basis  for 
the  contest;  or,  as  stated  in  the  agreed  state- 
ment of  facts:  "It  is  agreed  that,  if  the 
court  ,8houId  hold  that  the  unnumbered  bal- 
lots should  not  have  been  counted,  then  the 
contestent  Is  entitled  to  Judgment"  Thus 
by  the  agreed  statement  of  facts  all  questions 
except  the  rightfulness  of  the  counting  of 
the  unnumbered  ballots  were  eliminated.  And 
BO  the  record  stands  before  us.  The  case  In- 
volves a  construction  of  sections  34%  and  78 
of  the  act  of  the  Legislature  approved  Octo- 
ber 9,  1903,  entitled  "An  act  to  further  regu- 
late elections  in  the  state  of  Alabama."  Gen. 
Acts  1903,  p.  438.  Those  sections  of  the  act 
are  In  the  following  language: 

"Sec.  34%.  Each  ballot  shall  be  numbered 
ttf  one  of  the  Inqpectors  to  correeoond  to.  the 
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numba  of  the  voter  voting  the  same  on  the 
poll  list  A  voter  may  write  his  name  on  bis 
ballot  The  number  corresponding  with  the 
voter's  name  on  the  poll  Hat  must  be  plainly 
entered  In  ink  on  the  back  of  the  ballot  of  the 
voter.  Any  person  who  compares  the  number 
on  the  ballot  with  the  poll  list  shall  be  guilty 
of  a  misdemeanor,  and  on  the  conviction  shall 
be  fined  not  less  than  one  hundred  dollars; 
provided,  this  shall  not  apply  on  the  trial  of 
any  contested  election  case." 

"Sec.  7a  The  Inspector  receiving  the  ballot 
shall  detach  tne  stub  and  pass  the  ballot  to 
each  of  the  other  inspectors,  and  it  must  then 
without  being  opened  or  examined  be  de- 
posited in  the  proper  ballot  box,  after  being 
numbered  to  corresr^nd  with  poll  list." 

The  acute  question  is,  are  the  requirements 
of  the  sections  mandatory  or  directory?  We 
deem  the  exigencies  of  the  case  do  not  call 
for  a  discussion  of  the  origin  and  purpose  uf 
the  enactment  Any  one  who  may  desire  to 
prosecute  that  inquiry  may  be  greatly  aided 
by  consulting  the  cases  cited  in  the  briefs  of 
counsel,  wherein  similar  statutes  were  dis- 
cussed <and  construed,  and  some  of  which  will 
be  hereinafter  cited.  In  the  discussion  we 
shall  endeavor  to  be  as  brief  as  we  possibly 
may  be,  considering  the  importance  of  the 
question.  As  has  already  been  disclosed, 
the  case  does  not  Involve  tiie  act  of  any  can- 
didate or  voter,  but  the  acts  of  the  inspectors 
of  the  election  in  the  four  precincts  mentioned 
in  the  agreed  statements  of  facts  and  the  acts 
of  the  inspectors  assailed  are  untainted  with 
fraud  or  dishonesty.  Section  190  of  the  Con- 
stitution authorized  the  Legislature  to  enact 
laws  not  inconsistent  with  that  Instrument 
to  regulate  and  govern  elections.  And  the 
Legislature  shall  provide  by  law  for  the  man- 
ner of  holding  elections  and  of  ascertaining 
the  result  of  the  same,  and  of  registration, 
etc.  "Such  laws  will  necessarily  sometimes 
have  the  effect  of  preventing  the  elector  from 
voting  or  of  having  his  vote  counted.  For  In- 
stance, a  law  for  the  registration  of  voters, 
to  be  effectual,  must  provide  that  one  not 
registered  shall  not  vote,  and  may  require  of 
the  elector  other  conditions.  But  in  all  these 
matters  the  voter  had  the  privilege  of  voting 
by  a  compliance  with  the  law,  and  his  failure 
to  do  BO  is  somewhat  owing  to  his  negligence 
or  misfortune.  *  •  •  The  right  to  vote 
and  have  the  vote  counted  should  not  be  taken 
away  by  any  doubtful  construction  of  a  stat- 
ute, and  before  the  voter  should  be  shdm  of 
the  privilege  it  must  be  clear  that  under  the 
circumstances  then  existing  the  Legislature 
intended  such  to  be  the  case." 

We  deem  the  doctrine  well  settled  that  stat- 
utes tending  to  Umlt  the  citizen  in  the  exer- 
cise of  the  right  to  vote  and  of  having  tne 
vote  counted  should  be  liberally  construed  in 
his  favor.  This  doctrine,  we  think,  should 
be  applied  in  construing  the  statute  before  us. 
Buckner  v.  Lynip  (Nev.)  41  Pac.  762,  80  L.  R. 
A.  364;  Owens  v.  State,  64  Tex.  500;  State  v. 
Saxon  (Fla.)  12  South.  218,  18  L.  B.  A.  721, 


82  Am.  St  Bep.  49.  The  courts,  In  otier  to 
give  effect  to  the  will  of  the  majority  and  to 
prevent  the  disfranchisement  of  legal  voters, 
have  uniformly  held  those  provisions  to  be 
formal  and  directory  merely  which  are  not 
essential  to  a  fair  election,  unless  such  pro- 
visions are  declared  to  be  essential  by  tbe 
statute  itself.  In  McCrary  on  Elections,  f 
100,  tbe  rule  is  stated  as  follows:  "If  the 
statute  expressly  declares  any  particular  act 
to  be  essential  to  the  validity  of  the  election. 
or  tiiat  Its  omission  shall  render  the  election 
void,  all  courts  whose  duty  It  Is  to  enforce 
such  statutes  must  so  bold,  whether  the  par- 
ticular act  In  question  goes  to  the  merits,  or 
affects  the  result  of  the  election,  or  not  Such 
a  statute  is  imperative,  and  considerations 
touching  Its  policy  or  Impolicy  must  be  ad- 
dressed to  the  Legislature.  But  If ,  as  in 
most  cases,  the  statote  simply  provides  that 
certain  acts  or  things  shall  be  done  in 
a  particular  manner,  and  does  not  declare 
that  their  performance  is  essential  to  the 
validity  of  the  election,  then  they  will  be  re- 
grarded  as  mandatory  If  they  do,  and  direct- 
ory if  they  do  not  affect  the  actual  merits 
of  the  election."  Section  225,  and  citations  in 
note  2.  Paine,  in  his  work  on  Elections  (sec- 
tion 498),  expresses  the  same  view  In  the  fol- 
lowing language:  "In  general,  those  statu- 
tory provisions  which  fix  the  day  and  the 
place  of  the  election  and  the  qualifications  of 
the  voters  are  substantial  and  mandatory, 
while  those  which  relate  to  the  mode  of  the 
procedure  in  tbe  election,  and  to  the  record 
and  the  return  of  the  results,  are  formal  and 
directory.  Statutory  provisions  relating  to 
elections  are  not  rendered  mandatory,  as  to 
the  people,  by  the  drcumstences  that  the 
ofllcers  of  the  election  are  subjected  to  crimi- 
nal liability  for  their  violation.  The  rules  pre- 
scribed by  the  law  for  conducting  an  election 
are  designed  chiefly  to  afford  an  opportimlty 
for  the  free  and  fair  exercise  of  the  elective 
franchise,  to  prevent  illegal  votes,  and  to 
ascertain  with  certainty  the  result  General- 
ly such  rules  are  directory,  not  mandatory, 
and  a  departure  from  tiie  mode  prescribed 
will  not  vitiate  an  election,  if  the  irregular- 
ities do  not  deprive  any  legal  voter  of  bis . 
vote,  or  admit  an  illegal  vote,  or  cast  un- 
certainty on  the  result,  and  have  not  been 
occasioned  by  the  agency  of  a  party  seeking 
to  derive  a  benefit  from  them."  Judge  Poet 
speaking  for  the  Supreme  Court  of  Nebraska 
In  the  case  of  Waggoner  v.  Russell,  51  N.  W. 
465,  15  L.  R.  A.  740,  33  Am.  St  Rep.  625,  said: 
"The  view  expressed  by  these  authors  has 
tbe  support  of  the  geea.t  majority  of  cases  in 
this  country  and  England.  In  fact,  we  are 
not  aware  that  there  Is  to  be  found  in  tne 
reports  any  diversity  of  opinion  on  the  sub- 
ject. The  following  are  a  few  of  the  many 
cases  In  point:  Gass  v.  State,  34  Ind.  425; 
Piatt  V.  People,  29  111.  54;  Barnes  v.  Pike  Ca 
Sup'rs,  51  Miss.  305;  Fry  v.  Booth.  19  Ohio 
St  25;  Tarbox  v.  Sughrue,  86  Kan.  225,  12 
Pac.  935;  State  v.  Nicholson,  102  N.  a  464, 
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0  S.  K  545,  11  Am.  Bt  Vlep.  767;  Pairln  r. 
Wlmbearg  (Ind.  Bnp.)  80  N.  B.  790,  15  L.  R.  A. 
775,  80  Am.  St  Rep.  254;  Stackpole  v.  Halla- 
ban  (Mont)  40  Pac.  80,  28  L.  R.  A.  602." 

As  to  whether  language  should  be  con- 
Btrned  as  mandatory  or  directory,  the  doc- 
trine IB  thus  stated  in  Wheeler  v.  Chicago, 
a*  IlL  105,  76  Am.  Dec.  736:  "The  word 
•may*  Is  construed  to  mean  'shaH'  whenever 
the  right  of  the  public  or  third  persons  de- 
pends upon  the  exercise  of  the  power  or  per- 
formance of  the  duty  to  which  it  refers. 
And  so,  on  the  other  hand,  the  word  'shall' 
may  be  held  to  be  merely  directory  when  no 
advantage  Is  lost  when  no  right  is  destroyed, 
when  no  benefit  is  sacrificed,  either  to  the 
public  or  the  Individual,  by  giving  it  that 
constmctloQ.  But  If  any  right  to  any  one 
depends  upon  giving  the  word  an  impera- 
tive construction,  the  presumption  Is  that 
the  word  was  used  in  reference  to  such 
right  or  benefit  But  where  no  right  or  bene- 
fit to  any  one  depends  upon  tbe  imperative 
use  of  the  word,  It  may  be  held  to  be  direc- 
tory merely."  Endlicb  on  the  Interpretation 
of  Statutes  (1888)  St  433,  486,  437.  Mr.  Wig- 
more,  In  an  appendix  to  the  second  edition  of 
his  Treatise  on  the  Australian  Ballot  System 
(page  193),  after  examining  all  of  the  re- 
ported cases  upon  the  subject  concludes  In 
the  following  language:  "Wherever  our  stat- 
utes do  not  expressly  declare  that  par- 
ticnlar  Informalities  avoid  the  ballot  it 
would  seem  best  to  consider  their  require- 
ments as  directory  only.  The  whole  purpose 
of  the  ballot  as  an  institution  is  to  obtain  a 
correct  expression  of  Intention,  and  if,  in  a 
given  case,  the  Intention  Is  clear.  It  is  an 
entire  misconception  of  the  purpose  of  the 
requirements  to  treat  them  as  essentials; 
that  is,  as  objects  In  themselves,  and  not 
merely  as  means."  State  ex  rel.  Waggoner 
V.  Bussell  (Neb.)  51  N.  W.  465, 15  Lw  R.  A.  740, 
33  Am.  St  Rep.  826.  Tbe  rule  of  construc- 
tion was  thus  stated  by  the  Supreme  Court 
of  Kansas  In  the  case  of  Tones  v.  State,  1 
Kan.  273,  and  approved  in  Ollleland  v. 
Schuyler,  9  Kan.  569:  "Unless  a  fair  con- 
sideration of  the  statute  shows  that  tbe 
Legislature  intended  compliance  with  tbe  pro- 
visions In  relation  to  tbe  manner  and  pro- 
cedure to  be  essential  to  the  validity  of  tbe 
proceedings,  it  is  to  be  regarded  as  direct- 
ory merely."  In  tbe  case  of  Lee  v.  State,  49 
Ala.  54,  65,  which  was  a  case  that  Involved 
Irregularities  on  the  part  of  a  manager  of 
an  election,  this  court  said:  "Did  tbe  ir- 
regularities in  the  conduct  of  the  election, 
as  stated  In  tbe  record,  render  tbe  election 
invalid.  In  tbe  absence  of  any  fraud,  or  In- 
tended fraud,  on  the  part  of  persons  who 
actually  performed  the  duties  of  Inspectors 
of  election  in  conducting  it;  It  not  appearing 
that  there  was  any  misconduct  on  their  part 
calculated  to  prevent  a  free,  fair,  and  full 
exercise  of  tbe  elective  franchise?  We 
think  tbls  question  ought  to  be  answered  In 
t!ie   negative.    Statutes   directing  the   mode 


of  proceeding  by  public  officers  are  direct- 
ory, and  a  strict  compliance  with  their  pro- 
visions is  not  essential  to  the  validity  of 
their  proceedings,  unless  It  is  so  declared 
by  the  statute;  and  the  courts  say  this  rule 
should  have  a  liberal  application  in  respect 
to  tbe  duties  of  Inspectors  of  elections,  when 
we  consider  the  character  of  tbe  duties  and 
of  tbe  men  who  are  necessarily  selected  to 
fill  these  offices."  Lee  v.  State.  49  Ala.  48; 
People  V.  James  M.  Cook,  14  Barb.  259,  and 
the  same  case  on  error  7  N.  Y.  67,  69  Am. 
Dec.  451.  In  those  jurisdictions  where  tbe 
law  requires  tbe  inspectors  to  number  the 
ballots,  but  does  not  provide  that  unnumber- 
ed ballots  shall  be  rejected  or  not  counted, 
tbe  courts  have  held  that  tbe  law  is  direct- 
ory. 10  Am.  &  Eng.  Ency.  Law,  716;  J^odge 
V.  linn,  100  IlL  397;  Blanklnship  v.  Israel, 
132  111.  614,  24  X.  E.  615;  Waggoner  v.  Rus- 
sell (Neb.)  51  N.  W.  465,  15  Lk  R.  A.  740,  33 
Am.  St  Rep.  625.  But  In  other  jurisdic- 
tions, where  the  statute  required  that  the 
ballots  should  be  numbered  and  that -an  un- 
numbered ballot  should  not  be  counted,  It 
has  been  held  that  the  requirement  is  man- 
datory. 10  Am.  &  Eng.  Ency.  Law,  716; 
West  V.  Ross,  63  Mo.  350;  Ledbetter  v.  Hall, 
62  Mo.  422;  Hugher's  Election  (Pa.)  8  Lade. 
Jur.  313;  State  v.  Ck>nnor,  86  Tex.  133,  23  S. 
W.  1103. 

The  law  of  Nevada  directs  that. the  num- 
ber of.  each  ballot  shall  be  the  same  as  that 
of  the  corresponding  stub,  and  that  the  num- 
ber of  tbe  ballot  shall  be  written  upon  tbe 
registry  list  opposite  the  name  of  the  voter 
receiving  it  After  preparing  the  ballot  It 
must  be  delivered  to  the  Inspector,  who  shall 
separate  tbe  strip  bearing  the  number  from 
the  ballot  and  deposit  the  ballot  in  the 
ballot  box.  At  one  of  the  precincts  tbe  In- 
spector, through  Ignorance  of  the  law  and 
not  willfully,  neglected  to  separate  the  strip 
bearing  tbe  number  from  the  ballot  Tbe 
entire  vote  of  tbe  precinct  was  cast  in  this 
way.  The  law  further  provided  that  no 
ballot  should  be  deposited  in  the  ballot  box 
unless  tbe  slip  containing  the  number  of 
ttae  ballot  had  been  removed  therefrom  by 
the  inspector.  It  was  held  by  the  Supreme 
Court  of  that  state  in  the  case  of  Buckner  v. 
Lynlp,  41  Pac.  762,  80  L.  R.  A.  354,  that  the 
ballots  should  not  be  rejected.  The  court 
among  other  things,  remarked  that  "It  was 
to  be  observed  that  the  voters  of  tbe  pre- 
cinct were  themselves  in  no  wise  In  fault 
They  possessed  every  qualification  for  voting, 
and  had  complied  with  every  requirement  of 
the  law  as  to  registration,  marking  their 
ballots,"  eta  The  law  of  Missouri  requires 
the  ballots  to  be  numbered  and  provides  tbat 
any  ballot  not  numbered  shall  not  be 
counted.  "Tbe  judge  of  election  through  in- 
advertence neglected  to  number  any  of  the 
ballots;  but  the  court  held  that  the  statute 
was  mandatory,  and  all  of  ttae  ballots  were 
rejected."  West  ▼.  Ross,  53  Mo.  850.  Rev. 
Code  Miss.   1880,  f  187,  provided   tliat  all 
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ballots  shall  have  "a  apace  of  not  less  than 
one-fifth  of  an  Inch  between  each  name,"  and 
that  a  ticket  different  from  that  described 
should  not  be  received  or  coonted.  The  Su- 
preme Court,  construing  the  statute  in  the 
case  of  Keller  t.  Toulme,  said:  "Under  sec- 
tion 137  a  ballot  other  than  that  prescribed 
is  not  to  be  received  or  counted  by  the  elec- 
tion officers.  The  standard  prescribed  is 
arbitrary,  and  by  the  unequivocal  provision 
of  this  section  its  provisions  are  made  man- 
datory, and  not  directory."  Keller  v.  Toulme 
(Miss.)  7  South.  606.  The  precedents  referred 
to  seem  to  support  the  correctness  of  the 
rule  heretofore  referred  to  as  stated  by  the 
Supreme  Court  of  Kansas. 

In  the  case  in  hand  no  fault  whatever 
has  been  ascribed  to  the  voters  nor  to  the  can- 
didates, but  the  trouble  arose  from  what 
must  have  been  ignorance  of  the  law  or  in- 
attention to  it  on  the  part  of  the  inspectors. 
The  ballots  were  voted  by  the  voters  with- 
out any  challenge,  and  were  counted  by  the 
inspectors  as  they  were  cast,  without  a  pro- 
test fr&m  any  source.  No  one  questions  that 
the  votes  were  the  expression  of  the  will  of 
the  voters,  and  that,  when  given  to  the  con- 
testee,  entitled  him  to  be  declared  the  suc- 
cessful candidate.  The  court  below  held 
that  the  votes  were  properly  counted  for  the 
contestee,  and  we  are  by  this  appeal  asked 
to  hold  that  the  requirement  of  the  statute 
with  reference  to  the  numbering  of  the  bal- 
lots Is  mandatory,  and  that  the  unnumbered 
ballots  should  not  be  counted.  Section  34  Vi 
(page  463),  while  it  provides  that  the  ballots 
shall  be  numbered  by  one  of  the  inspectors, 
does  not  direct  that  the  ballots  shall  not  be 
counted  if  not  numbered.  Neither  does  sec- 
tion 78  (page  470)  contain  any  prohibition 
against  counting  an  unnumbered  ballot.  Sec- 
tion 87  (page  473)  is  the  only  section  in  the 
act  that  has  a  requirement  with  reference  to 
the  rejection  of  votes,  it  is  in  this  language: 

"Sec.  87.  In  counting,  the  returning  officer 
or  one  of  the  inspectors,,  must  take  the  bal- 
lots, one  by  one,  from  the  box  in  which  they 
have  been  deposited  at  the  same  time  read- 
ing aloud  the  names  of  the  persons  voted 
for,  and  the  office  for  which  such  person  is 
voted  for;  they  must  separately  keep  a  cal- 
culation of  the  number  of  the  votes  each 
person  receives  and  for  what  office  he  re- 
ceives them;  if  the  elector  has  marked  more 
names  than  there  are  persons  to  be  elected 
to  an  office,  or  if  for  any  reason,  it  is  im- 
possible to  determine  the  elector's  choice  for 
any  office  to  be  filled,  his  ballot  shall  not  be 
counted  tor  such  office,  but  this  shall  not 
vitiate  the  ballot  so  far  as  properly  marked, 
nor  shall  any  ballot  be  rejected  for  any 
technical  error  which  does  not  make  It  im- 
possible to  determine  the  elector's  choice  and 
nothing  in  the  election  law  shall  be  con- 
strued  so  as  to  prevent  any  elector  from 
voting  for  any  qualified  person  other  than 


those  whose  names  are  printed  on  the  bal- 
lot." 

It  is  true  that  section  50  of  the  act  (pag< 
466)  makes  it  a  misdemeanor  punishable  b} 
fine  for  any  officer  without  lawful  excuse  to 
neglect,  tail,  or  refuse  to  perform  an} 
official  duty  required  by  the  act  But  we 
have  seen  that  provisions  in  statutes  re- 
lating to  ejections  are  not  rendered  manda- 
tory, as  to  the  people,  by  the  circumstances 
that  the  officers  of  the  election  are  subject 
to  criminal  liability  for  their  violation. 
Paine  on  Elections,  g  498;  Lindstrom  v.  Board 
of  Canvassers  (Mich.)  64  N.  W.  280,  19  L. 
B.  A.  171.  In  the  case  of  Lindstrom  v.  Board 
of  Canvassers,  supra.  It  was  said  by  the 
Supreme  (3ourt  of  Michigan,  that  "It  may  be 
stated  as  a  general  rule  that  the  provisions 
of  law  relating  to  the  manner  of  conducting 
elections  will  not  be  held  so  far  mandatory 
as  that  a  departure  from  the  rule  will  re- 
sult in  the  disfranchisement  of  a  district  or 
a  class  of  voters,  or  the  defeat  of  a  candi- 
date, himself  free  from  fraud,  except  in  cases 
where  the  legislative  intent  that  such  de- 
parture from  the  prescribed  rule  shall  have 
such  effect  is  clearly  and  unequivocally  ex- 
pressed." To  the  same  effect  Is  the  ruling 
by  the  Supreme  Court  of  Kansas  in  the  case 
of  Boyd  V.  Mills,  37  Pac.  16,  25  L.  H.  A.  486. 
42  Am.  St.  Rep.  306. 

The  Legislature  by  section  87  of  tbe  act 
under  consideration  safeguards  the  elector 
against  the  loss  of  his  vote  on  account  of 
technical  errors  committed  by  himself  which 
do  not  make  it  impossible  to  determine  bis 
choice.  But  In  the  case  at  bar,  we  repeat, 
no  complaint  is  made  with  reference  to  the 
conduct  of  any  elector;  but  it  is  on  account 
of  the  Inadvertence  of  the  inspectors  that 
the  contestant  would  have  votes  of  four  pre- 
cincts In  the  county  rejected  and  the  will  of 
the  majority  of  the  county  (conceded  to  have 
been  fairly  and  honestly  expressed)  thwarted. 
While  it  is  well  enough  to  insist  on  a  proper 
and  strict  performance  of  duty  by  officers 
conducting  elections,  and  to  have  been  regular 
the  officers  should  have  followed  tbe  letter  of 
the  law  In  this  instance,  yet,  the  Legislature 
not  having  declared  Irregularities  like  the 
one  complained  of  In  this  case  fatal,  we  con- 
clude that  the  provision  of  the  law  with  ref- 
erence to  numbering  the  ballots,  pertaining, 
as  it  does,  to  the  mode  of  procedure  in  the 
election,  is  directory,  and  not  mandatory,  and. 
of  consequence,  that  the  Judge  properly  ren- 
dered Judgment  against  the  contestant.  Paine 
on  Elections,  (  498;  McCrary  on  Elections, 
i  225;  Bowers  v.  Smith  (Mo.  Sup.)  20  S.  W. 
101.  10  L.  R.  A.  764.  38  Am.  St  Rep.  491; 
Lee  V.  State,  49  Ala.  43. 

The  Judgment  appealed  from  will  be  af- 
firmed. 

HARALSON,  DOWDELL,  and  ANDER- 
SON, JJ.,  concur^ 


Digitized  by 


Google 


Ala.) 


MILAM  T.  COLBT. 


511 


MILAM   ▼.    COLBT. 

(Supreme  Court  of  AUbaina.    Nov.  22,  lOCKS.) 

1.  EjKcniKRT  —  Equitable    Ebtofpki,  —  Ap- 

PLIOABIMTT. 

In  an  action  to  recover  the  possession  of 
land,  the  rights  of  the  parties  are  to  be  deter- 
mined on  the  question  of  tite  le{^  title,  and  the 
doctrine  of  equitable  estoppel  has  oo  application. 
[EM.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  §  U4j 

2.  Hubbard  and  Wifk  —  Conveyance  rBoi* 
Husband  to  Wii»— Titlk  Acquired. 

Under  Act  Feb.  28,  1887  (Acta  1886-87, 
p.  80;  Code  1896,  t  2520),  providing  that  all 
property  to  which  a  wife  may  become  entitled 
after  her  marriage  is  her  separate  property,  a 
▼olnntary  conveyance  executed  by  a  husband  to 
his  wife^  prior  to  the  adoption  of  the  act,  vests 
tlie  legal  title  in  the  wife  as  between  her  and 
her  husband. 

3.  Judgment— Res   Judicata  —  Pabties   A»- 

rZCTED. 

A  vendor  gave  the  purchaser  a  bond  for 
title  and  placed  him  in  possession.  The  pur- 
chaser executed  a  mortgage.  The  vendor,  on 
the  purchaser's  defauit,  conveyed  the  land  to  a 
third  person,  who  paid  the  price,  and  who, 
while  m  possession,  made  a  voluntary  convey- 
ance thereof  to  his  wife.  Held,  that  a  decree  in 
a  subsequent  suit  to  foreclose  the  mortgage, 
brought  against  the  purchaser  and  tbe  third 
p««on,  which  subjected  the  land  to  sale,  did 
not  affect  the  rights  of  the  wife  of  tbe  third 
person,  in  whom  the  legal  title  vested  under 
the  deed  from  her  husband  and  by  operation  of 
Act  Feb.  28.  1887  (Acts  1886-87,  p.  80 ;  Code 
1896,  (  2520),  providing  that  property  to  which 
a  wife  may  become  entitled  shall  be  her  sep- 
arate property,  though  she  did  not  record  her 
deed  until  after  the  decree  in  foreclosure. 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  A.  H.  Alston,  Judge. 

"To  be  officially  reported." 

Action  by  A.  J.  Coley,  administrator  of  A. 
J.  Col^,  St.,  against  S.  O.  Milam.  From  a 
jndgment  for  plalntUT,  defendant  appeals. 
Beversed. 

D.  H.  Riddle,  for  appellant.  W.  M.  Lackey 
and  Geo.  A.  Sorrell,  for  appellee. 

DOWDELL,  J.  In  an  action  like  the 
present,  where  the  rights  of  parties  to  tbe 
possession  of  tbe  land  are  to  be  determined 
on  tbe  question  of  the  legal  title,  the  doctrine 
of  equitable  estoppel  has  no  application.  It 
appears  from  tbe  record  that  in  1877  Nolen 
sold  tbe  land  in  question  to  Burks,  giving 
bim  bond  for  title  and  placing  him  in  pos- 
session. Burks,  while  in  possession  under 
Nolen's  bond  for  title,  mortgaged  tbe  land  to 
A.  3.  Coley,  Sr.,  plaintiff's  intestate,  to  se- 
cure tbe  payment  of  $250,  due  December  25, 
1878L  Burks  having  failed  to  pay  any  part 
of  the  purchase  money  to  Noleu,  the  latter, 
with  Burks'  consent,  sold  the  land  to  D.  M. 
MUam  {the  husband  of  tbe  appellant)  and 
placed  bim  In  possession.  Tbe  said  Milam 
haying  paid  all  the  purchase  money  to  Nolen, 
the  latter  executed  to  him  a  deed  of  convey- 
ance tberefor,  dated  October  15,  1881.  On 
tbe  12tb  day  of  April,  1886,  D.  M.  Milam 
being  then  in  tbe  possession  of  tbe  land  under 
his  deed  from  said  Nolen,  conveyed  tbe  land 


to  bis  wife,  tbe  appellant  here,  for  love  and 
affection.  In  1804  the  appellee  here,  as  ad- 
ministrator of  A.  J.  Coley,  deceased  (Burks' 
mortgagee),  filed  bis  bill  in  equity  for  a  fore- 
closure of  tbe  Burks  mortgage,  making  Burks 
and  D.  M.  Milam  parties  defendant,  and 
thereafter  obtained  a  decree  subjecting  tbe 
land  to  sale  by  the  register.  The  appellant 
here,  Mrs.  Milam,  in  whom  tbe  legal  title  to 
tbe  land  resided  at  the  time  of  the  filing  of 
the  bill,  was  not  made  a  party  to  the  bill. 
At  tbe  register's  sale,  A.  J.  Coley,  the  appel- 
lee, as  administrator  of  A.  J.  Coley,  Sr.,  de- 
ceased, became  tbe  purchaser  and  received 
tbe  register's  deed,  dated  December  13,  1897. 
On  tbe  6tb  day  of  January,  1903,  the  appellee 
brought  the  present  action  against  the  appel- 
lant, Mrs.  Milam,  for  the  recovery  of  tbe 
land.    The  defendant  pleaded  not  guilty. 

While  the  deed  from  D.  M.  Milam  to  bis 
wife,  of  April  12,  1886,  under  tbe  married 
woman's  law  as  it  then  existed  in  this  state, 
operated  to  convey  to  her  an  equitable  title 
only,  the  legal  title  remaining  in  the  husband, 
still  under  tbe  operation  and  influence  of  tbe 
act  of  February  28,  1887  (Acts  1886-87,  p. 
80;  Code  1896,  g  2520),  the  legal  title  be- 
came vested  In  the  wffe,  as  between  the  hus- 
band and  the  wife.  Ounn  v.  Hardy,  107  Ala. 
609,  18  South.  284 ;  Connolly  v.  Mahoney,  103 
Ala.  568,  15  South.  903;  Maxwell  v.  Grace, 
85  Ala.  577,  5  South.  319 ;  Ramage  v.  Towles, 
85  Ala.  588,  5  South.  342 ;  Ilooney  v.  Michael, 
84  Ala.  685,  4  South.  421 ;  Bruce  v.  Bruce,  95 
Ala.  563,  11  South.  197;  Turner  v.  Bern- 
belmer,  95  Ala.  241,  10  South.  750,  86  Am. 
St.  Rep.  207 ;  Scbarf  v.  Moore.  102  Ala.  468, 
14  South.  879.  By  the  decree  of  the  chancery 
court  the  appellee  was  invested  with  what- 
ever title  or  interest  Burks  or  D.  M.  Milam 
may  have  bad  in  tbe  land ;  but,  as  Mrs.  Milam 
was  not  a  party  to  the  chancery  suit,  tbe  de- 
cree could  in  no  sense  affect  ber  rights.  At 
tbe  time  of  the  filing  of  the  bill  in  chancery, 
tbe  legal  title  of  tbe  land  resided  in  ber, 
under  tbe  deed  from  ber  husband  and  by 
operation  of  the  act  of  February  28, 1887,  and 
it  has  never  been  divested.  Nunnelly  ▼. 
Barnes,  139  Ala.  657,  36  South.  763 ;  Owen  ▼. 
Bankbead,  76  Ala.  143. 

Nor  Is  it  of  any  consequence  that  the  deed 
from  D.  M.  Milam  to  his  wife,  appellant  here, 
was  not  recorded  until  after  the  rendition 
of  tbe  chancery  decree.  Tbe  possession  will 
be  referred  to  the  title,  and,  when  so  referred, 
the  possession  was  In  tbe  appellant  Haw- 
kins V.  Ross,  100  Ala.  459,  14  Sontb.  278: 
Allen  V.  Hamilton,  109  Ala.  634,  19  South. 
903;  Butler  T.  Tbweatt,  119  Ala.  325,  24 
South.  645. 

Tbe  question  of  the  invalidity  of  an  un- 
recorded deed  as  to  subsequent  purchasers 
and  Judgment  creditors  without  notice  is 
not  involved  in  the  case  at  bar.  So  far  as 
tbe  plaintiff,  Coley,  is  concerned,  he  was  nei- 
ther a  purchaser  from,  nor  a  Judgment  cred- 
itor of,  the  appellant's  grantor,  D.  M.  Milam. 

Tbe  court  below  erred  in  giving  the  gen- 


Digitized  by 


Google 


612 


39  SOUTHEKN  REPORTER. 


(Ala. 


«ral  afflnnatlve  charge  for  tbe  plaintiff,  and 
In  refusing  a  like  charge  to  the  defendant 
The  judgment  must  therefore  be  reversed, 
and  the  cause  remanded. 
Reversed  and  remanded. 

HARALSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


ANDREWS  ▼.  FRIERSON  et  al 
(Supreme  Court  of  Alabama.    Not.  16,  1905.) 

1.  Appeal — Eqdttt  Surr — Frcmsaa  of  Char- 
CZIXOB — Eftect. 

Under  Code,  8  8826,  providing  that  the 
Supreme  Court  shall  give  no  weight  to  the  de- 
cision of  the  chancellor  on  the  facts,  whore  tile 
finding  of  a  register,  fixing  the  value  of  an 
auctioneer's  services  rendered  to  an  administra- 
tor, was  increased  by  the  chancellor,  such  find- 
ing was  reviewable  de  novo  by  the  Supreme 
Court  on  appeal. 

Z  EiVinEITCE — VAI.t7X     OF     SEBVIOES  —  EXFEBT 

Opinion — Weight. 

In  a  proceeding  to  determine  the  value  of 
an  auctioneer's  services,  the  register  was  not 
bound  to  give  credit  to  unimpeached  expert 
opinion  evidence  of  the  value  of  such  services, 
but  was  entitled  on  the  whole  case,  as  developed 
before  him,  to  determine  for  himself  what  would 
be  a  reasonable  compensation  for  the  services. 

3.  Auctions  akd  AuonomxBS  —  Services  — 
Value. 

Where  an  auctioneer  was  employed  by  an 
administrator  to  sell  property  belonging  to  the 
estate,  and  made  sales  to  the  amount  of 
$75,981.08,  a  registw's  finding  that  the  reason- 
able value  of  his  services  was  1%  per  cent.,  or 
$1,139.71,  was  improperly  modified  by  the  chan- 
cellor, 80  as  to  increase  the  same  to  8  per  cent 
of  the  gross  sales  and  interest 

4.  TEin>EB — ^Watveb — Intebest. 

An  administrator,  after  having  employed 
an  auctioneer  to  sell  property  belonging  to  the 
estate,  contended  that  the  contract  was  fraud- 
ulent and  sent  his  attorney  to  make  a  settle- 
ment The  attorney  notified  the  auctioneer  that 
the  administrator  would  not  abide  by  the  con- 
tract but  was  willing  to  pay  what  the  services 
were  reasonably  worth,  whereupon  the  auction- 
eer stated  that  "he  would  have  to  sue  on  tue 
contract  in  the  United  States  court  or  som^ 
thing  to  that  effect"  EeU,  that  such  facts 
were  not  equivalent  to  the  auctioneer  s  refusal 
to  accept  a  sum  tendered  as  the  value  of  his 
«rvi^  Md  therefore  did  not  constitute  a 
wLvS^'ofTtendSTin  order  to  relieve  the  ad- 
mtolstrator  from  liability  for  interest 

Appeal  from  Chancery  Court  Chambers 
County;  Richard  B.  Kelly,  Chancellor. 

"To  be  ofBdally  reported." 

Bill  by  Walter  Andrews  against  T.  A. 
Frierson  and  another.  Prom  a  decree  modi- 
fying a  master's  report  to  favor  of  plaintiff, 
be   appeals.    Reversed. 

Oliver  Se  Tbigpen,  for  appellant  J.  J. 
Robinson  and  T.  D.  Samford,  for  appellees. 

DENSON,  J.  Walter  Andrews  Is  the  com- 
plainant In  this  bill  against  T.  A.  Frierson 
and  R.  M.  Gann.  Andrews  was  the  admin- 
istrator of  tbe  estate  of  X  E.  Andrews,  de- 
ceased. The  estate  consisted  of  a  large 
quantity  of  real  and  personal  property  lo- 
cated In  Chambers,  Lee,  and  Tallapoosa  conn- 
ties,  amounting  to  value  to  something  near 


$76,000.  In  tbe  montb  of  October,  1900,  An- 
drews obtatoed  from  tbe  probate  court  of 
Chambers  connty  an  order  to  sell  all  the 
property  of  the  estate  of  his. said  Intestate. 
The  sale  and  description  of  tbe  property  was 
extensively  advertised,  and  was  to  begin  on 
Saturday,  November  17,  1900,  at  Lafayette, 
Ala.,  to  continue  through  the  followtog  week 
at  the  various  places  In  the  counties  where 
tbe  property  was  located  and  to  be  concluded 
on  Monday,  November  26,  1900,  at  Opellka. 
Andrews  went  to  Atlanta  and  there  entered 
toto  a  written  contract  with  T.  A  Frierson, 
an  auctioneer,  whereby  he  secured  the  serv- 
ices of  Frierson  as  auctioneer  to  sell  tbe  prop- 
erty at  the  times  and  places  advertised  for 
a  compensation  of  6  per  cent  on  the  gross 
ainount  of  the  sales  mada  Frierson  perform- 
ed the  services  nnder  the  contract  and  tbe 
gross  amount  of  the  sales  was  $75,981.08. 
Tbe  bill  was  filed  on  tbe  5th  day  of  January, 
1901,  and  alleges,  among  other  things,  tbat 
Andrews  was  Induced  to  make  the  contract 
through  fraud  practiced  by  BYlerson  and 
Gann;  that  before  the  contract  was  execut- 
ed there  existed  between  Frierson  and  Gann 
a  secret  agreement  by  which  Gann,  under 
cover  of  bis  confidential  relations  with  An- 
drews, was  to  lead  him  to  make  tbe  con- 
tract and  they  were  to  share  what  they  could 
make  out  of  him;  and  that  the  price  they 
induced  him  to  agree  on,  6  per  cent  of  tbe 
amount  of  sales,  was  extortionate  and  ex- 
cessive. The  bill  alleges  that  the  fraud  was 
not  discovered  by  Andrews  until  after  the 
sale  was  made,  and  when  be  discovered  It  he 
refused  to  pay  the  amount  named  to  tbe  con- 
tract but  offered  to  pay  a  reasonable  amount 
Gann  brought  suit  at  law  against  Andrews 
tor  one-half  the  amount  named  to  tbe  con- 
tract and  also  sued  Frierson  for  one-half  the 
amount  and  garnished  Andrews.  The  prayer 
of  the  bill  is  for  a  rescission  and  cancellation 
of  the  contract  with  Frierson,  for  injunction 
agatost  the  suit  at  law,  for  an  ascertainment 
of  the  amount  that  ought  to  be  paid  B^lerson 
for  his  services,  for  direction  as  to  whom  it 
should  be  paid,  and  for  general  relief.  From 
a  decree  dismissing  the  bill  for  tbe  want  of 
equity  and  dissolvtog  the  injunction,  tbe  com- 
plainant prosecuted  a  former  appeal  to  this 
court  On  that  appeal  the  bill  was  held  to 
contain  equity  and  the  decree  of  the  chancery 
court  was  reversed.  Andrews  v.  Frierson, 
134  Ala.  626,  33  Soutli.  6.  We  here  refer  to 
the  case  as  reported  for  a  more  extended 
statement  of  the  facts  alleged  In  the  bill  and 
a  better  understandtog  of  its  purposes. 

After  the  case  was  remanded,  the  respond- 
ents answered,  the  testimony  was  taken,  and 
on  submission  of  the  cause  on  the  pleadings 
and  proof  a  decree  was  rendered  by  the  chan- 
cellor. May  27, 1904,  adjudging  the  complain- 
ant entitled  to  the  relief  sought  and  order- 
ing a  reference  to  the  register  to  "ascertain 
what  would  be  a  reasonable  compensation  to 
pay  to  the  respondent  Frierson  for  the  serv- 
ices rendered  by  respondents  under  the  con- 
tract which  the  bill  seeks  to  have  canceled. 
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and  report  hla  action,  together  with  the 
evidence  offered,  to  the  next  term  of  said 
court"  The  reference  was  held,  and  the  only 
erldeDce  submitted  was  the  written  evidence 
upon  which  the  cause  was  previously  sub- 
mitted to  the  court  for  final  decree.  The 
register  filed  his  report  on  July  11,  1904,  In 
which  he  found  and  reported  that  1^  per 
cent  of  the  gross  amount  of  sales  (|1,139.71) 
would  be  a  reasonable  compensation.  No  In- 
terest waa  allowed  or  calculated  by  the  regis- 
ter on  the  amount  The  respondents  excepted 
to  the  report  of  the  register  and  on  submis- 
sion to  the  chancellor  he,  on  October  21,  1904, 
rendered  a  final  decree.  In  which,  without  set- 
ting aside  the  report  he  corrected  it  and 
fixed  the  rate  of  compensation  at  3  per  cent 
of  the  gross  amount  of  sales  <$2,279.4S),  and 
allowed  Interest  on  this  amount  from  Novon- 
ber  26,  1900,  making  the  total  amount  of 
compensation,  inclusive  of  Interest,  $2,987.07. 
From  thla  decree  of  the  chancellor  the  com- 
plainant Andrews,  prosecuted  this  appeaL 

The  assignments  of  error  are:  "The  court 
erred  in  not  confirming  the  register's  report 
(2)  The  court  erred  In  correcting  the  regis- 
ter's report  so  as  to  fix  the  rate  of  compensa- 
tion to  which  the  respondent  Frlerson  Is  en- 
titled at  3  per  cent  on  the  gross  amount  of 
said  sales.  (8)  The  court  erred  In  allowing 
interest  on  the  amoimt  decreed  to  be  paid." 

The  established  rule  la  that  when  questions 
of  the  sort  we  have  In  hand  are  referred 
to  a  register,  "and  he  is  directed  to  draw  a 
conclusion  from  evidence  to  be  produced  be- 
fore him,  every  reasonable  presumption  is 
.to  be  made  in  favor  of  his  decision,  and  It 
will  not  be  Interfered  with  unless  it  is  plain- 
ly wrong."  Klnsey  v.  Kinsey,  37  Ala.  397. 
Or,  to  state  It  In  the  language  of  Walker, 
C.  J.:  "The  role  is  to  indulge  all  reasonable 
presomptlonB  in  favor  of  the  register's  deci- 
sion upon  questions  of  fact,  such  as  those 
now  under  consideration,  and  not  to  reverse 
it  unless  clearly  satisfied  that  It  is  wrong." 
Judge  Story  goes  so  far  as  to  say  "that  the 
court  must  be  clearly  satisfied  that  there 
has  been  an  unquestionable  error."  Mahone 
V.  Williams,  89  Ala.  202;  Jones  v.  White, 
112  Ala.  449,  20  South.  527.  Or,  as  was  said 
by  the  present  Chief  Justice,  in  respect  of 
the  rule.  In  Speakman  v.  Burleson,  123  Ala. 
678,  27  South.  322,  a  case  in  which  all  the 
evidence  submitted  to  the  register  and  from 
which  he  drew  his  conclusion  was  in  writing: 
"We  have  carefully  read  and  considered  all 
the  evidence  in  the  record,  all  of  which  and 
no  other  was  before  the  regtlster  at  reference. 
From  It  we  can  by  no  means  affirm  that  the 
conclusion  and  report  of  the  register  is  plain- 
ly and  palpably  Incorrect  and  erroneous ;  and 
only  such  conclusion  would  justify  us  IJq  re- 
versing the  decree  confirming  the  report" 
Speakman  v.  Burleson,  123  Ala.  678,  27  South. 
822.  See  the  authorities  cited  there.  As 
was  said  by  the  court  in  Pollard  v.  American 
Freehold  Land  Mortgage  Company,  139  Ala. 
183,  35  South.  767:  "Formerly  the  conclu- 
sion of  the  chancellor  on  all  matters  of  fact 
89SO.— «8 


brought  wltb  it  to  this  oonrt  (m  appeal  a 
prima  facie  presumption  of  correctness, 
which  for  the  purpose  of  review  here  dis- 
placed the  presumption  of  correctness  which 
attended  the  register's  finding  before  the 
chancellor,  so  that  this  court  would  affirm 
the  decree  sustaining  exceptions  to  such  find- 
ing, unless,  after  indulging  the  presumption. 
Just  referred  to,  of  the  correctness,  It  still 
appeared  here  to  be  erroneous.  The  stat- 
ute now,  however,  provides  that  this  court 
shall  grlve  no  weight  to  the  decision  of  the 
chancellor  upon  the  facts  (Code,  g  3826) ;  and 
from  this  It  would  seem  to  follow  that  such 
finding  of  the  register,  although  It  has  been 
disallowed  or  modified  by  the  chancellor, 
comes  before  us  on  appeal  for  original  re- 
view, attended  by  the  same  presumption  of 
correctness  that  waited  on  It  before  the  chan- 
cellor, and  that  It  should  not  be  disturbed 
here  unless,  that  presumption  to  the  contrary 
notwithstanding.  It  appears  to  us  to  be  clear- 
ly erroneous." 

In  this  case  we  are  considering,  the  duty 
Imposed  upon  the  register  was  to  ascertain 
what  would  be  a  reasonable  compensation 
to  be  paid  Frlerson  for  his  services  as  an 
auctioneer  in  making  the  sale.  This  was  to 
be  done,  too,  without  any  regard  to  the  con- 
tract that  had  existed.  The  contract  was 
annulled  by  the  decree  of  the  court.  It  was 
no  longer  of  any  efficacy.  It  will  be  observ- 
ed, too,  that  the  fact  to  be  ascertained  was 
dependent  for  establishment  upon  opinion 
evidence — opinion  as  to  the  value  of  serv- 
ices rendered.  And,  without  Intending  any 
reflection  on  any  witness  whose  evidence 
was  taken  In  the  case,  we  remark  that  It 
Is  always  an  easy  matter  to  obtain  evidence 
on  either  side  of  such  a  proposition  when 
friendly  experts  are  called  to  give  opinions, 
as  this  case  clearly  demonstrates.  Again, 
we  note  the  great  variation  In  the  opinions 
of  the  experts  who  were  called  to  express 
an  opinion.  The  opinions  as  to  value  range 
from  one-half  of  1  per  cent,  to  5  per  cent. 
This  of  itself  Illustrates  the  sensibleness  of 
the  rule  laid  down  by  the  Supreme  Court 
of  the  United  States  with  respect  of  the 
manher  in  which  the  Jury  might  deal  with 
the  opinions  of  witnesses  in  regard  to  value. 
The  Conqueror,  166  U.  S.  110,  17  Sup.  Ct. 
610,  41  L.  Ed.  937.  There  it  was  said  by 
the  court  speaking  through  ite.  Justice 
Brown,  with  regard  to  opinion  evidence  on 
the  question  of  value:  "While  there  are 
doubtless  authorities  holding  that  a  Jury 
(and  In  this  class  of  cases  the  court  acts  as 
a  Jury)  has  no  right  arbitrarily  to  Ignore  or 
discredit .  the  testimony  of  unlmpeached 
witnesses  so  far  as  they  testify  to  facts, 
and  that  a  willful  disregard  of  such  testi- 
mony will  be  ground  for  a  new  trial,  no  such 
obligation  attaches  to  witnesses  who  testi- 
fy merely  to  their  opinion;  and  the  Jury 
may  deal  with  it  as  they  please,  giving  It 
credence  or  not  as  their  own  experience  or 
general  knowledge  of  the  subject  may  die- 
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tate."  And,  although  such  testimony  may 
be  nncontroverted,  the  register  may  exer- 
cise his  independent  Judgment  Forsyth  t. 
DooUttle,  120  U.  S.  73,  7  Sup.  Ot  408,  80  I/. 
Ed.  586;  Head  t.  Hargrave,  lOS  U.  S.  45, 
26  L.  Ed.  1028.  In  the  case  of  Pollard  v. 
A.  F.  L.  M.  Co.,  supra,  one  of  the  qnestlons 
referred  to  the  register  to  be  determined 
was  the  value  of  services  rendered  by  the 
attorneys.  The  only  witness  who  testified 
as  to  the  value  of  the  services  placed  that 
value  at  $3,000,  and  the  register  found  and 
reported  It  to  be  only  $2,000.  The  report 
was  confirmed  In  this  respect,  over  the  ex- 
ceptlons  filed  to  It.  Chief  Justice  McClellan, 
for  the  court,  said:  "But  this  testimony 
was  the  mere  estimates,  opinion  of  the  wit- 
nesses. Their  judgment  cannot  be  substi- 
tuted for  that  of  the  register.  He  was  not 
bound  to  find  in  accordance  with  their  es- 
timates." The  court  held  that  It  was  the 
power  and  duty  of  the  register  upon  the 
whole  case  as  developed  before  him  to  de- 
termine for  himself  what  would  be  reason- 
able compensation  to  be  allowed;  citing  U. 
S.  V.  McGlue,  1  Curt  1,  9,  Fed.  Gas.  No.  15,- 
679;  Forsyth  v.  Doollttle,  120  U.  S.  73,  77, 
7  Sup.  Ct  408,  30  li.  Ed.  586 ;  Rogers,  Expert 
Testimony,  J  207 ;  T.  &  C.  R.  Co.  v.  Danforth, 
112  Ala.  80,  93,  94,  20  South.  502.  See,  also, 
A.  G.  S.  R.  Co.  V.  Hill.  93  Ala.  514,  9  South. 
722,  30  Am.  St  Rep.  65;  17  Cyc.  p.  181  (V), 
notes  79  and  80;  J.  E.  Co.  v.  Branham,  145 
Ind.  314,  41  N.  E.  448.  33  L.  R.  A.  395;  Hull 
V.  St  Louis,  138  Mo.  618,  40  S.  W.  89,  42  L. 
R.  A.  753.  The  case  last  cited  was  an  action 
for  compensation  for  personal  services  ren- 
dered by  plaintiff  for  the  defendant  In  and 
about  the  appraisement  of  certain  property 
which  It  held  In  trust  The  amount  sued  for 
was  $3,250.  The  amoimt  for  which  plain- 
tiff recovered  a  verdict  was  $1,188.  The 
plaintiff  moved  for  a  new  trial  and  appeal- 
ed from  a  Judgment  overruling  It  Plaintiff 
at  the  time  of  his  employment  was  a  real 
estate  agent  In  St  Louis.  The  time  con- 
sumed In  making  the  appraisement  was  228 
days.  The  plaintiff  and  11  other  witnesses 
testified  In  his  behalf,  and  estimated  the 
value  of  his  services  at  $3,250,  while  5  wit- 
nesses testified  In  behalf  of  defendant  and 
estimated  them  at  $1,000  to  $1,200.  The 
Judgment  of  the  court  overruling  the  mo- 
tion for  a  new  trial  was  affirmed.  The 
court  held  that  "the  evidence  of  the  expert 
witnesses  as  to  the  value  of  the  services 
sued  for  was  merely  advisory,  the  weight 
of  It  being  for  the  determination  of  the  Jury. 
The  rule,  then,  to  be  deduced  from  the 
authorities,  would  seem  to  be  that  where 
the  facts  and  circumstances  attending  the 
rendition  of  services  and  the  nature  of  the 
services  are  developed  by  the  evidence, 
opinions  of  witnesses  as  to  value  are  not 
conclusive,  but  may  be  considered  as  ad- 
visory, and  the  register  must  use  his  own 
Judgment,  guided  by  the  evidence  and  as- 
sisted  by   such   opinions.    Moore   v.    Ellis, 


89  Wis.  108,  61  N.  W.  291;  Stevens  ▼.  Minne- 
apolis, 42  Minn.  136,  43  N.  W.  842;  Lafiin 
V.  Chicago,  W.  &  N.  R.  Co.  (a  C.)  33  Fed. 
415;  Pollard  v.  A.  F.  L.  M.  Co.,  supra.  The 
nature  of  the  services  rendered,  the  circum- 
stances under  which  they  were  rendered, 
and  the  time  consumed,  were  all  developed 
by  evidence  submitted  to  the  register  in 
this  case.  The  testimony  of  the  expert 
witnesses  as  to  the  value  of  the  services 
of  the  defendant  Frierson  is  conflicting. 
Six  witnesses  testified  in  behalf  of  the  com- 
plainant One  of  them  estimated  the  value 
of  the  services  at  2%  per  cent,  one  from  a 
half  to  1  per  cent,  two  of  them  at  1  per 
cent,  and  two  at  1%  per  cent  Eleven  wit- 
nesses, including  the  respondents,  testified  In 
behalf  of  the  respondents.  All  of  them 
placed  the  value  of  the  services  at  6  per 
cent  One  of  them,  Henry  Ij.  Wilson,  placed 
It  at  5  per  cent  on  the  first  $2,000  and 
214  on  the  balance.  At  a  previous  time, 
when  he  was  examined  with  respect  to 
the  value  of  the  services  rendered  by  Frier- 
son,  he  placed  the  value  at  1%  per  cent  on 
the  gross  amount  of  sales.  Thus  we  have, 
from  the  variant  evidence  of  the  17  witness- 
es examined  In  this  case  with  respect  to 
value,  an  illustration  of  the  soundness  of 
the  rule,  heretofore  stated,  that,  where  the 
facts  and  circumstances  attending  the  ren- 
dition of  services  are  developed  by  the  evi- 
dence, opinions  of  witnesses  as  to  value 
are  not  conclusive,  but  may  be  regarded  by 
the  register  as  advisory — as  aids  to  be  em- 
ployed by  blm  in  his  endeavor  to  reach  a 
correct  conclusion.  We  have  carefully  rend 
and  re-read  all  the  legtal  evidence  that  was 
submitted  to  the  register,  and,  without  going 
into  further  details  of  it,  we  think  it  hardly 
probable  that  any  two  minds  would  ever 
draw  the  same  conclusion  from  It.  As  the 
result  of  our  examination  of  the  evidence  we 
feel  no  full  conviction  that  the  register's 
conclusion  as  to  the  value  of  the  services 
Is  wrong.  His  conclusion  is  not  unreason- 
able, and  we  are  constrained  to  hold  that 
the  chancellor's  decree  correcting  the  report 
with  respect  of  the  value  of  the  services 
and  Increasing  the  value  to  3  per  cent  of 
the  sales  Is  erroneous. 

The  register  in  his  report  makes  no  men- 
tion of  interest  on  the  amount  he  ascertained 
and  reported  as  reasonable  compensation, 
although  this  matter  was  called  to  hia  at- 
tention. The  respondents  excepted  to  the 
report  on  this,  among  other  grounds,  and 
the  chancellor  decreed  that  respondents  were 
entitled  to  interest  from  November  26,  1900, 
the  day  on  which  the  sales  were  concluded. 
It  Is  not  claimed  by  the  complainant  that 
tender  was  ever  made  to  Frierson  of  any 
amount;  but  complainant's  Insistence  Is 
that  under  the  evidence  he  was  excused 
from  actual  tender.  We  cannot  give  our 
assent  that  the  Insistence  is  well  founded. 
The  case  of  Root  v.  Johnson,  99  Ala.  90. 
10  South.  293,  cited  by  complainant's  coun- 
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sel  bolda  that  "when,  before  tender  made, 
the  i»arty  to  whom  money  la  due  declares 
he  will  not  receive  It,  or  makes  any  declara- 
tion or  demand  whlcb  la  eqnlvalent  to  a 
refusal  to  accept  the  money  It  tendered, 
then  actual  tender  Is  dispensed  with." 
There  can  be  no  dispute  about  the  correct- 
ness of  this  ruling,  but  the  evidence  In  the 
caae  In  hand  does  not  bring  it  within  the 
Influence  of  the  rule,  even  If  It  should  be 
conceded  that  the  averments  In  the  bill  are 
sufficient  on  the  question  of  tender  to  re- 
lieve plaintiff  from  the  payment  of  Interest. 
The  only  evidence  relied  upon  by  com- 
plainant with  reference  to  the  question  Is 
the  testimony  of  B.  S.  Thlgpen.  The  sub- 
stance of  Thlgpen'8  testimony  was  that  he 
was  employed  by  Andrews  as  one  of  his 
attorneys  to  go  to  Atlanta  at  the  tfane  and 
find  out  all  he  could  about  the  contract  be- 
tween Andrews  and  Frlerson.  Andrews 
told  him  to  do  whatever  he  thought  best 
under  the  circumstances.  After  a  conversa- 
tion by  Thlgpen  and  Frlerson  about  the  con- 
tract between  Frlerson  and  Gann  with  re- 
gard to  the  division  of  Frierson'a  commis- 
sions, Thlgpen  told  Frlerson  that  the  con- 
tract between  him  and  Andrews  was  void 
by  reason  of  fraud,  and  that  as  attorney 
for  Mr.  Andrews  he  would  notify  hlm<that 
Andrews  refused  to  abide  by  said  contract, 
but  was  willing  to  pay  bim  what  hla  aerv- 
Ices  were  reasonably  worth.  "Frlerson  said 
that  he  would  have  to  sue  on  the  contract 
In  the  United  States  court,  or  something  to 
that  eflFect."  From  thla  It  would  seem  that 
Prleraon'a  reply  or  declaration,  relied  upon 
to  give  immunity  to  complainant  from  actual 
tender.  Is  left  in  doubt  and  uncertainty  by 
the  evidence.  We  do  not  think  that  by  fair 
constmction  the  evidence  can  be  held  to 
mean  that  Thlgpen  was,  as  Andrews'  agent, 
ready  and  willing  to  pay  a  reasonable  sum, 
even  presuming  that  such  a  sum  conld  have 
been  agreed  upon,  or  that 'he  was  about  to 
produce  such  a  sum  and  was  prevented  from 
doing  so  by  the  creditor  declaring  he  would 
not  receive,  or  that  the  declaration  of  Frler- 
son was  equivalent  to  a  refusal  to  accept, 
the  money  If  tendered,  or  that  Thlgpen 
offered  to  pay  any  sum  of  money  what- 
ever. In  thla  unsatisfactory  state  of  the 
proof  we  cannot  hold  that  the  complainant 
brought  himself  within  the  rule  of  exemp- 
tion from  tender,  so  aa  to  abate  payment  of 
interest  Eudulph  v.  Wagner,  86  Ala.  698; 
Ashwortb  V.  State,  63  Ala.  120;  Park  v, 
Wiley,  67  Ala.  810;  Root  v.  Johnson,  supra. 
The  decree  of  the  chancellor  with  reapect 
to  the  amount  of  compensation  fixed  must 
be  reversed,  and  a  decree  will  be  here  ren- 
dered confirming  the  register's  report,  fix- 
ing the  compensation  at  $1,139.70.  This 
amount  should  bear  Interest  at  the  rate  of 
8  per  cent,  per  annum  from  November  26, 
1900;  and  It  will  be  ao  adjudged.  The 
amount  of  compensation,  including  Interest, 
being  eaay  of  calculation,  la  aacertained  to 


be  11,605.58.  A  decree  will  therefore  be 
rendered  that  the  respondents  in  the  bill 
(appellees  here),  T.  A,  Frlerson  and  E.  M. 
Oann,  each  have  and  recover  of  the  com- 
plainant (appellant  here)  $797.79.  But  the 
respondents  (appellees)  must  pay  the  costs 
In  the  chancery  court  and  of  this  appeal. 
It  will  also  be  adjudged  that,  unless  the 
complainant  pays  the  amount  of  this  Judg- 
ment, with  Interest  to  time  of  payment 
to  the  register,  within  90  days  from 
this  day,  then  in  that  event  at  the  next 
term  of  the  chancery  court  held  thereafter, 
on  motion  of  the  respondents,  the  bill  shall 
be  dismissed,  and  the  injunction  dlaaolved. 
Reversed  and  rendered. 

HARALSON,  DOWDELL,  and  SIMPSON. 
JJ.,  concur. 


COOLBY  et  al.  v.  UNITED  STATES  SAV- 
INGS &  LOAN  CO. 
(Supreme  Court  of  Alabama.    Nov.  14,  1905  ) 
'-SPE^l?™/a.^  DET.i«B;a-Px.KAnn;o 

1.  „^^j?®'i*f  forcible  entry  and  detainer,  there 
is  no  disc  aimer  of  possession,  the  only  ap- 
propriate plea  is  "not  Jtuilty,"  and  hence  sbeclS 
pleas  setting  up  matter  available  under  the  een- 
eral  issue  may  be  properly  stricken  from  the 
files  on  the  conrt  s  own  motion. 

2.  Pleadiitq  —  Replicatiow— DraiuBsicB  — 
AMEnsMEnr. 

Where,  after  a  demurrer  to  a  replication 
was  overruled,  the  replication  was  changed  by 
amendment,  defendants  were  not  entitled  to  the 
benefit  of  the  demurrer  against  the  replication 
as  amended  without  refiling  the  same. 

3.  ExcEFTioiTB  Bnx  or — Sionino — TncE. 

:.  T^*"*^?,,'  ?'*'  «"^^  <">  November  13,  1003, 
and  the  bill  of  exceptions  was  presented  to  the 
presiding  judge  on  January  11,  1904,  when  he 
made  an  order  extending  the  time  to  sign  the 
same  for  30  days,  but  failed  to  enter  such  exten- 
sion of  record  until  January  13,  1904,  and 
signed  the  bill  on  January  30,  1904,  the  bill  was 
not  signed  within  60  days  after  the  trial  of  the 
issues  to  which  it  related,  as  required  by  Act 
Feb.  28,  1889,  g  10  (Laws  1889,  p.  801),  and 
was  therefore  ineffective. 

4.  Appeal — Record — Bill  op  Ezceftionb. 

The  Suinreme  Court  has  no  power  to  treat 
a  paper  purporting  to  be  a  bill  of  exceptions 
as  such,  until  it  has  been  established  as  a  bill 
of  exceptions  in  the  manner  provided  by  law. 
6.  ExcEPnowB,  Bill  op — Moriow  to  Stbike — 
Statements  by  Trial  Judge. 

A  statement  by  the  trial  judge  that  a  bill 
of  exceptions  was  presented  to  him  for  sign- 
ing within  the  time  required;  and  that  owing  to 
press  of  work,  it  was  not  signed,  but  the  Judge 
granted  an  order  extending  the  time  for  30  days, 
which  was  not  entered  upon  the  record  until 
after  the  time  provided  by  statute  for  signing 
the  bill  had  expired,  was  insufficient  to  prevent 
the  application  of  the  rule  that  a  bill  of  excep- 
tions not  signed  in  time  will  be  stricken  on 
motion. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty;  A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  the  United  States  Savings  &  Loan 
Company  against  John  L.  Cooley  and  others. 
From  a  Judgment  of  the  circuit  court  after 
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the  case  had  been  removed  from  a  Justice 
of  the  peace.  In  favor  of  the  plaintiff,  defend- 
ants aiqpeaL    Affirmed. 

This  was  an  action  of  forcible  entry  and 
detainer,  commenced  in  the  Justice  court,  and 
removed  on  application  of  the  defendants  to 
the  circuit  court  under  sections  2147  and  2148, 
Ck>de  1896,  and  there  tried.  This  Issue  of 
fact  was  decided  by  the  Jury,  and  Judgment 
rendered  thereon,  on  November  13, 1903.  The 
bill  of  exceptions  was  presented  to  the  trial 
Judge  on  the  11th  day  of  January,  1904,  with 
the  request  that  it  be  signed  at  once.  Owing 
to  press  of  work,  it  was  not  signed,  but  the 
Judge  granted  an  extention  of  time  for  30 
days  in  which  to  have  the  bill  signed.  This 
order  was  not  entered  on  the  record  and 
minute  entry  made  of  it  until  January  13, 
1904.  The  bill  was  signed  on  January  30, 
1904.  These  facts,  explanatory  of  the  Judge's 
failure  to  sign  the  bill  when  presented  and 
his  subsequent  action,  appear  in  the  bill  of 
exceptions  signed  by  him.  There  was  motion 
by  the  appellee  to  strike  the  bill  of  exceptions 
from  the  record  because  it  was  not  signed  in 
time.  The  case  was  submitted  on  motion  to 
strike  and  on  the  merits. 

B.  M.  Allen  and  3.  W.  Grews,  for  appel- 
lants.   A.  C.  and  H.  R.  Howse,  for  appellee. 

DENSON,  J.  This  was  an  action  of  forci- 
ble entry  and  detainer,  commenced  before 
a  Justice  of  the  peace.  The  defendants  hav- 
ing complied  with  sections  2147  and  2148  of 
the  Code  of  1896,  which  provides  for  the  re- 
moval of  such  actions  from  the  Justice  of 
the  peace  to  the  circuit  court,  the  action  was 
removed  for  trial  to  the  circuit  court  From 
a  Judgment  rendered  against  the  defendants 
in  the  circuit  court  the  defendants  appealed 
to  this  court. 

Section  2149  of  the  Code  of  1896  provides 
that,  on  the  trial  of  all  cases  removed  under 
the  provisions  of  sections  2147  and  2148  of 
the  Code  to  the  circuit  comrt,  the  plaintiff 
must  recover  on  the  strength  of  his  own  title, 
as  in  a  statutory  action  of  ejectment,  etc 
The  complaint  was  amended  In  the  circuit 
court  with  respect  to  the  description  of  the 
property  sued  for.  In  an  action  of  ejectment, 
where  there  Is  no  disclaimer  of  i>ossession, 
the  only  appropriate  plea  is  the  plea  of  not 
guilty.  So  In  this  case  the  matters  alleged  In 
the  special  pleas,  if  available  to  the  defend- 
ants, were  available  to  them  under  the  plea 
of  the  general  issue,  and  there  was  no  neces- 
sity for,  nor  appropriateness  In,  the  special 
pleas.  The  court  might  properly  have  strldk- 
eu  them  from  the  file  ex  mero  motu.  Bynum 
V.  Gold,  106  Ala.  427,  17  South.  667;  Lomb 
V.  Pioneer  Savings  Sc  Loan  Co.,  106  Ala.  691, 
17  South.  670;  Etowah  Mining  Co.  v.  Doe 
ex  dem.  Carlisle,  127  Ala.  663,  29  South.  7; 
Smith  V.  Cox,  115  Ala.  503,  22  South.  78; 
Richardson  y.  Stephens,  114  Ala.  238,  21 
South.  948.  However,  no  motion  was  made 
to  strike  special  pleas  1  and  2,  and  they  were 
not  stricken;  but  a  replication  to  them  was 


filed  by  the  plaintiff.  The  -overruling  of  a 
demurrer  to  the  replication  is  the  only  as- 
signment of  error  with  respect  of  the  rulings 
of  the  court  on  the  pleadings.  The  record 
shows  that,  after  the  demurrer  was  over- 
ruled, by  leave  of  the  court  the  replication 
was  amended.  It  is  further  shown  by  the 
record  that  the  demurrer  to  the  replication, 
as  amended,  was  overruled.  The  record  falls 
to  show  the  demurrer  that  was  interposed 
to  the  replication  as  amended,  and  we  can- 
not know  what  it  was,  and  cannot  pass  upon 
the  ruling  of  the  court  overruling  it  After 
the  amendment  was  made  the  replication  was 
not  the  same  that  It  was  when  the  court  over- 
ruled the  demurrer  to  it  and  If  the  defend- 
ants desired  the  benefit  of  the  demurrer, 
which  was  filed  previous  to  the  amendment 
against  the  replication  as  amended,  they 
should  have  reflled  same.  L.  &  N.  R.  R.  Go. 
v.  Woods,  105  Ala.  561,  17  Soutli.  41;  S.  A. 
&  M.  Ry.  T.  Buford,  106  Ala.  803,  17  South. 
395;  West  Union  Tel.  Co.  y.  Crawford,  110 
Ala.  460,  20  South.  111. 

The  motion  made  to  strike  the  bill  of  ex- 
ceptions must  prevail.  Section  10  of  the 
act  regulating  the  practice  in  dvil  cases  tried 
in  the  circuit  court  of  Jefferson  county,  ap- 
proved February  28,  1889  (Laws  1889,  p. 
801^,  provides  that  bills  of  exceptions  must 
be  signed  within  60  days  after  the  day  on 
which  the  issue  or  issues  of  fact  to  which  the 
bin  of  exceptions  relates  is  tried,  unless  the 
time  for  signing  the  bill  is  extended  by 
agreement  of  parties  or  by  order  of  the  pre- 
siding Judge  as  now  provided  by  law.  The 
trial  ended  on  the  13th  day  of  November, 
1903.  The  bill  was  presented  to  the  presid- 
ing Judge  on  the  11th  of  January,  1904.  He 
made  an  order  extending  the  time  In  which 
the  bUl  might  be  signed  30  days,  and  on  the 
30th  day  of  January,  1904,  the  bill  was  sign- 
ed. Excluding  the  day  on  which  the  issues 
of  fact  were  tried,  to  wit  the  13th  day  of 
November,  1903,  and  Including  the*  13th  day 
of  January,  1904,  the  day  on  which  the  order 
of  extension  was  made,  gives  61  days.  Hence 
the  conclusion  that  the  bill  was  not  signed 
within  the  time  when  It  might  legally  have 
been  signed,  and  the  motion  to  strike  the 
bill  of  exceptions  must  be  granted.  The 
case  of  lioosse  v.  Vogel,  80  Ala.  308,  dted  by 
appellee,  seems  to  be  conclusive  of  the  cor- 
rectness of  the  conclusion  reached.  Richter 
V.  Koopman  &  Oerdes,  131  Ala.  399,  31  South. 
82;  Allen  y.  ElUott  67  Ala.  432;  Rosson's 
Case,  92  Ala.  76,  9  South.  357. 

Counsel  for  appellant  realizing  that  the 
bill  of  exceptions  was  signed  out  of  time, 
have  in  their  brief  asked  the  question,  why 
cannot  the  court,  under  the  statement  of  the 
presiding  Judge,  near  the  close  of  the  bill 
of  exceptions,  of  the  facts  explanatory  of 
his  failure  to  enter  the  order  of  extension  In 
time,  take  the  bill  of  exceptions  and  treat  it 
as  an  established  bill  of  exceptions,  if  not 
an  original  one?  The  answer  to  the  question 
Is  that  this  court  has  no  power  or  authority 
to  take  any  paper  writing  purporting  to  be  a 
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blU  of  excepttona  and  treat  It  as  a  bill  of  ex- 
ceptions establlabed  until  It  has  been  estab- 
llshed  as  a  bill  of  exceptions  in  the  manner 
provided  by  law.  Nothing  in  the  statement 
of  the  presiding  Judge  embraced  In  the  bill 
of  exceptions  can  suspend  the  operation  of 
the  established  rule  that  a  bill  of  exceptions 
not  signed  within  the  proper  time  will  be 
stricken  from  the  record  on  motion  of  the 
appellee. 

Wltb  the  bill  of  exceptions  stricken  from 
the  record,  there  is  no  error  prejudicial  to 
the  appellants,  and  the  Judgment  of  the  cir- 
cuit court  will  be  affirmed. 

AflSrmed. 

HARALSON,  DOWDELIi,  and  ANDIBK- 
SON,  JJ.,  concur. 


LITTLE  et  al.   ▼.   MARX. 

(Supreme  Court  of  Alabama.    Nov.  IS^  1006.) 

1.  EiXEGUTOBS    AND    AdUINISTBATOBS  —  SAUS 

OF   Land— Appucatiorb— SniTiciKHOT   ov 

Descbiptioh. 
Under  Code  1896^  (  158,  requiring  an  ap- 
plication for  the  sale  of  lands  to  pay  a  dece- 
dent's debts  to  accurately  describe  the  land  to 
be  sold,  an  application  describing  certain  lands 
by  metes  and  bounds  and  seeking  to  sell  all  such 
lands,  "except  160  acres  thereof  deeded  by  A. 
to  B."  on  a  certain  date,  but  which  does  not 
describe  or  identify  the  land  so  deeded,  is  in- 
sufficient 

2.  Pi.EADiNa— Special   Dehttbsxbs— Spxoiti- 
OATioN  OF  Gboundb. 

Where  a  petition  is  good  as  against  grounds 
of  demurrer  assigned.  It  is  not  error  to  over- 
rule the  demurrer,  although  the  petition  is  sub- 
ject to  demurrer  on  other  grounds. 

5.  EXXCUTOBS      AND      ADMINISTBATOBS  —  AP- 
PLICATION TO  Sell  Land — ^Plbadinos. 

In  a  proceeding  under  Code  1886,  {  158, 
to  sell  lands  for  the  payment  of  a  decedent's 
debts,  formal  pleadings  are  not  contemplated, 
and  the  answer  of. the  heir  or  deyisee  is  suffi- 
cient if  it  in  terms  denies  the  ezistoice  of  the 
debts  for  the  payment  of  which  a  sale  of  the 
land  is  spnght. 

4.  Appeal  —  Habxless   Bbbob  —  Stbikino 
Special  Plxas. 

Error  in  sustaining  a  demurrer  or  motion 
to  strike  defenses  set  up  in  special  pleas  is 
harmless,  where  such  defenses  are  available 
under  the  general  issue. 

6.  EiZKCDTOBS    AND    ADIflNISTBATOBS  —  SALES 

OF  Land— Patkent  of  Debts  Dux  Adkih- 

I8TBATOB. 

It  is  error  to  grant  an  application  of  an 
administrator  to  sell  the  decedent's  lands  to 
pay  debts  due  the  administrator,  where  the 
administrator  does  not  establish  a  compliance 
with  Code  1886,  S  128,  providing  that  a  claim 
held  by  the  personal  representative  which  ac- 
crued prior  to  the  grant  of  letters  must  be 
presented  within  12  months  of  the  grant  of  let- 
ters, bjr  filing  the  same,  verified  by  affidavit,  in 
the  office  of  the  probate  judge,  as  provided  by 
Code,  8  133. 

6.  Save— iNsxTFFiciENCT  of  Pebsonal  Pbop- 
■bty^Neokssitt  of  Pboof. 

Code  1896,  {  164,  providing  that  an  ap- 

Slication  for  the  sale  of  lands  to  pay  a  dece- 
ent's  debts  must  show  that  the  personal  prop- 
erty of  the  estate  is  insufficient  for  the  payment 
of  debts,  and  such  proof  must  be  made  by  the 
depositions  of  disinterested  persons  and  filed 
and  recorded,  the  insufficiency  of  the  personal 
property  to  pay  debts  must  be  proved  as  re- 
quired by  the  statute  in  order  to  authorise  the 
sale. 


7.  Witnesses—  Cokpetxnot — TBANSAcnoNS 
WITH  Decedents. 
Qne  not  a  party  to  proceedings  to  seH  land 
to  pay  a  decedent's  debts,  and  not  interested 
in  the  claim  to  pay  which  the  land  is  sold,  is 
not  an  incompetent  witness  under  Code  lo96, 
i  1794,  prohibiting  a  person  having  a  pecuniary 
interest  in  a  proceeding  to  testify  against  the 
party  to  whom  his  interest  is  opposed  as  to  any 
transaction  with  or  statement  by  a  deceased 
person  whose  estate  is  interested  in  the  pro- 
ceeding. 

Appeal  from  Probate  Court,  Marengo 
County;  A.  L.  Hasty,  Judge. 

"To  be  officially  reported." 

Application  for  tbe  sale  of  a  decedent's 
lands  to  pay  debts  by  J.  Marx,  administrator, 
against  Ike  Little  and  others.  From  a  Judg- 
ment granting  the  application,  defendants 
appeal.    Beversed. 

Canterbury  tc  Gilder,  for  appellants. 
Abraham  &  Simon,  for  appellee. 

ANDERSON,  J.  Section  168  of  the  Code 
of  1896  provides  that  the  application  for  the 
sale  of  lands,  among  other  things,  must 
describe  the  land  accurately.  The  applica- 
tion in  the  case  at  bar  describes  certain  lands 
by  metes  and  bounds,  all  of  which  It  seeks  to 
sell,  "except  160  acres  thereof  deeded  by 
Aaron  Little  to  Ann  Little  on  February 
20,  1893,"  but  makes  no  pretense  of  describ- 
ing or  Identifying  the  land  so  deeded.  The 
purpose  of  the  statute  is  to  require  such 
a  description  of  the  land  In  the  application 
that  a  decree  can  be  rendered  thereon  that 
vrill  be  so  exact  and  accurate  that  a  put- 
chaser  at  a  sale  thereunder  will  know  from 
the  proceedings  Just  what  land  he  bought. 
The  decree  In  this  case  describes  the  land 
as  does  the  application.  The  result  would 
be  that  a  purchaser  at  a  sale  thereof  would 
have  to  ascertain  what  land  "Aaron"  deeded 
to  "Ann,"  In  order  to  know  what  he  had 
bought.  It  might  be  that  Ann  never  re- 
corded her  deed.  Then  he  would  have  to 
locate  tbe  deed  to  ascertain  what  was  sold 
under  a  Judicial  decree.  Again,  the  deed 
may  be  lost,  and  It  would  therefore  be  a 
question  of  parol  speculation  as  to  what 
land  was  really  sold.  Code  1806,  {  158; 
Komegay  v.  Mayer,  135  Ala.  141,  33  South. 
36. 

Counsel  for  appellants  Insist  upon  a  rul- 
ing on  this  question  In  their  brief,  and, 
while  we  think  tbe  description  Insufficient, 
no  one  of  the  eight  grounds  of  demurrer 
interposed  presents  the  question,  and  we 
cannot,  therefore,  hold  that  the  trial  Judge 
Is  in  error,  as  the  petition  was  not  subject  to 
the  grounds  of  demurrer  assigned.  Cotton 
v.  Holloway,  96  Ala.  544,  12  South.  172.  In 
a  proceeding  of  this  character  the  formal 
pleadings  pertaining  to  courts  of  law  and 
equity  are  not  contemplated,  nor  are  they 
usual  or  practiced.  "The  answer  of  the  heir 
or  devisee  Is  sufficient,  {f  In  terms  It  denies 
the  existence  of  debts,  for  the  payment  of 
which  a  sale  of  the  land  Is  sought"  Gayle 
T.  Johnston,  72  Ala.  254,  47  Am.afaL^06, 
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and  cases  there  cited.  If  defenses  set  up  in 
special  pleas  are  available  under  the  general 
issue,  If  there  be  error  in  sustaining  a  de- 
murrer or  motion  to  strike,  it  would  be  error 
without  injury.  Beall  t.  Folmar,  122  Ala. 
414,  26  South.  1. 

Section  129  of  the  Code  of  1806  provides 
that  a  claim  held  by  the  personal  representa- 
tlve  or  in  which  he  is  Interested  and  which 
accrued  prior  to  the  grant  of  letters  must 
be  presented  within  12  months  of  the  grant 
of  letters,  by  filing  the  same,  verified  by 
affidavit,  in  the  office  of  the  probate  Judge, 
as  is  provided  by  section  133  of  the  Code. 
"The  existence  of  a  necessity  for  subjecting 
lands  to  debts  is  the  essence  of  the  applica- 
tion, the  burden  of  proving  which  is  on  the 
administrator.  Any  facts  which  will  show 
the  nonexistence  or  extinguishment  of  debts 
is  available  to  the  heirs  as  a  defense." 
Kornegay  v.  Mayer,  135  Ala.  141,  S3  South. 
86;  Warren  v.  Hearne,  82  Ala.  554,  2  South. 
491;  Trimble  t.  Fariss,  78  Ala.  269;  Steele 
V.  Steele,  64  Ala.  438,  38  Am.  Bep.  16.  The 
court,  therefore,  erred  in  granting  the  relief 
in  so  much  that  the  administrator  did  not 
establish  a  compliance  with  the  foregoing 
statutes  as  to  presenting  and  filing  the 
claims. 

Section  164  of  the  Code  of  1896  provides 
that  "•  •  •  the  applicant  must  show  to 
the  court  that  the  personal  property  of  the 
estate  is  insufficient  for  the  payment  of 
debts;  and  such  proof  must  be  made  by 
t^e  deposition  of  disinterested  witnesses  and  ' 
filed  and  recorded."  This  court.  In  constru- 
ing this  statute,  has  held  that  depositions 
"must  not  necessarily  be  used  to  prove 
debts."  Poole  v.  Daughdrill,  129  Ala.  208. 
30  South.  579;  Alford  v.  Alford,  96  Ala. 
385,  11  South.  316.  It  has  never  been  held, 
however,  that  the  insufficiency  of  the  person- 
al property  to  pay  debts  can  be  proved  ex- 
cept as  is  required  by  the  statute.  On  the 
other  band,  as  stated  in  the  Alford  Case, 
supra,  "the  one  fact  required  to  be  proved  by 
such  testimony  (that  is,  by  deposition  of  dis- 
interested witnesses)  is  the  Insufficiency  of 
the  personal  property  of  the  estate  for  the 
payment  of  debts.  The  only  effort  to  prove 
this  fact  was  by  the  deposition  of  J.  L. 
Marx  alone,  which  was  not  sufficient,  and 
the  Judge  of  the  probate  court  erred  in  ren- 
dering a  decree  of  sale  on  this  testimony. 

There  are  no  facts  disclosed  by  the  record 
that  would  indicate  that  the  witness  J.  L. 
Marx  was  incompetent  under  section  1794 
of  the  Code  of  1896,  as  be  is  in  no  way  a 
party  to  the  proceedings  or  Interested  in  the 
claim  of  J.  Marx  &  Co. 

The  Judgment  of  the  probate  court  la  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  DO.WDBLL,  and  DENSON, 
JJ.,  concur. 


MONTOOMERT  COUNTT  et  at  v.  MONT- 
OOMEBT  TRACTION  CO. 

(Supreme  Court  of  Alabama.    Nov.  28,  1905.) 

1.  Appeal — PBocEKDnros  ux  Lowix  Coubt  — 
CoifPLiAKCB  wrrH  Decision. 

Where  the  Supreme  Court  dismisses  an 
appeal  on  the  ground  that  the  cause  has  be- 
come a  moot  one,  the  trial  court  must  dismiss 
the  cause  on  the  same  ground. 

2.  Saue — Deobxbs — ^Afpkau^ilitt. 

Where  the  trial  court,  after  the  Supreme 
Court  had  dismissed  an  appeal  because  the 
eause  had  become  a  moot  one,  overruled  a  mo- 
tion to  dismiss  the  cause  and  entered  a  final 
decree,  the  aggrieved  party  was  entitled  to  ap- 
peal to  determme  the  correctness  of  the  ruling. 

Appeal  from  Chancery  Court,  Montgomery 
County;     W.  L.  Paries,  Chancellor. 

"Not  to  be  officially  reported." 

Suit  by  the  Montgomery  Traction  Company 
against  the  county  of  Montgomery  and  others. 
From  a  decree  for  complainant,  defendants 
appeal.    Reversed. 

Fred.  S.  Ball,  for  appellants.  Graham  & 
Steiner,  for  appellee. 

DENSON,  J.  This  Is  the  second  appeal  by 
the  appellants  in  this  ^ause.  On  the  former 
appeal  we  held  that  the  cause  bad  become  a 
moot  one,  declined  to  consider  it  on  its 
merits,  and  dismissed  the  appeal.  The  re- 
port of  the  case -shows  its  nature  and  the 
facts  upon  which  our  conclusion  was  rested. 
County  of  Montgomery  v.  Montgomery  Trac- 
tion Co.,  140  Ala.  458, 87  South.  208.  We  now 
cite,  in  further  support  of  the  conclusion  reach- 
ed on  the  former  appeal,  3  Cyc.  188  (4),  and 
the  citations  in  note  82.  On  the  dismissal  of 
the  appeal  the  cause  stood  in  the  chancery 
court  as  if  no  appeal  had  ever  been  talien.  3 
Cyc.  200  (3),  and  authorities  cited  in  note  42. 
In  the  court  below,  after  the  appeal  was  dis- 
missed, the  respondents  moved  the  court  to 
dismiss  the  cause  and  the  bill  on  the  ground 
that  the  case  had  become  a  moot  one.  The 
motion  was  based  precisely  upon  the  same 
facts  upon  which  we  grounded  the  dismissal 
of  the  former  appeal.  The  chancellor  over- 
ruled the  motion  in  a  decree  rendered  on  the 
12th  day  of  October,  1904,  and  the  same  day  he 
rendered  a  final  decree  in  the  cause,  perpet- 
uating the  injunction  and  decreeing  the  costs 
against  the  respondents  (appellants  here). 
This  was  undoubtedly  a  decree  granting  re- 
lief to  the  complainant  From  this  decree 
the  appeal  was  prosecuted,  and  it  and  the 
decree  overruling  the  motion  to  dismiss  the 
case  are  assigned  as  error.  Upon  principle 
and  reason,  the  moot-case  doctrine  is  as 
applicable  in  the  chancery  court  as  it  Is  in 
this  court,  and  for  this  reason  it  would  seem 
to  follow  that  when  the  case  was  sounded  in 
the  chancery  court,  after  the  appeal  was  dis- 
missed here,  the  proper  order  for  that  court 
to  have  made  was  one  dismissing  the  cause 
upon  the  ground  that  the  case  had  become  a 
moot  case  by  act  of  law,  to  wit,  the  act  of  the 
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Legislature  approred  Febrnary  2S,  1903  (Acts 
1903,  p.  58),  referred  to  In  tbe  opinion  of  tbia 
court  on  the  former  appeal. 

It  la  now  Insisted  by  tbe  appellants  that 
this  court  should  entertain  this  appeal  for 
the  purpose  of  dismissing  the  cause,  render- 
ing the  judgment  which  the  chancery  court 
should  have  rendered,  upon  the  theory  and 
fact  that  the  case  was  a  moot  one  there, 
without  any  adjudication  on  the  merits  of 
tbe  case.  The  following  authorities  seem  to 
support  the  insistence :  2  Cyc.  587,  C ;  Hearn 
T.  Cnthbertb,  10  Tex.  216 ;  Royston's  Appeal, 
63  Wis.  612,  11  N.  W.  Sa  It  must  be  noted 
that  tbe  event  by  which  the  case  was  made 
a  moot  case  occurred  while  the  cause  was 
poidlng  in  this  court  on  the  former  appeal. 
80  it  could  not  have  been  raised  in  the  court 
below  prior  to  that  appeal.  There  was  no 
lack  of  Jurisdiction  In  the  chancery  court 
at  the  time  the  bill  was  filed.  If  a  bill 
should  b^  filed  in  the  chancery  court,  over 
the  subject-matter  of  which  that  court  has 
no  Jurisdiction,  and  a  plea  to  the  Jurisdic- 
tion of  tbe  court  should  be  overruled,  on  ap- 
peal  to  this  court  we  would  consider  the  ap- 
peal for  the  puri)ose,  not  of  determining  the 
merits  of  the  case,  but  of  directing  the  Judg- 
ment the  court  should  have  rendered  on  the 
plea.  3  CSyc.  p.  189  (5),  and  authorities  in 
note  85;  2  Cyc.  537.  We  think  the  case  on 
the  present  appeal  may  be  likened  in  princi- 
ple to  the  case  as  above  hypothesised.  More- 
over, the  chancery  court  had  Jurisdiction  to 
hear  and  determine  the  motion  to  dismiss 
the  cause.  We  bold  that  the  appeal  may  be 
entertained  for  the  purpose  of  determining 
the  correctness  vel  non  of  the  chancellor's 
decree  upon  the  motion  presenting  the  ques- 
tion that  the  case  had  become  a  moot  one. 

Adhering  to  the  opinion  delivered  on  the 
former  appeal,  we  bold  that  the  case  was  n 
moot  one  at  the  time  the  plea  and  motion 
were  filed.  It  follows  that  the  chancellor 
erred  in  overruling  the  motion  to  dismiss  the 
cause,  and  a  Judgment  will  be  here  rendered 
reversing  the  decree  of  the  chancery  court 
and  dismissing  the  case  out  of  the  chancery 
court,  on  the  ground  that  it  has,  since  the 
filing  of  the  bill,  be^me  a  moot  case. 

Reversed  and  rendered. 

HARALSON,  DOWDELL,  and  SIMPSON, 
JJ.,  concur. 


WBISS  et  a),  v.  TAYLOR  et  al. 
(Supreme  Court  of  Alabama.    Nov.  23,  1905.) 

1.  NuiBAircB  —  Public    Nuisance  —  Injukc- 
•noK. 

The  court  of  chancery  has  Jurisdiction  to 
•njoin  a  public  nuisance. 

[Ed.   Note. — For  cases  In  point,  see  vol.  37, 
Cent.  Dig.  Nuisance,  8  189.] 

2.  MUKICIFAL  COBPOBATIONB — ObSTBUCTIOIT  OF 

Stxect. 

The    permanent   obstmctlon    of   a    public 
street  is  a  public  nuisance. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  (  1493.] 


8.  Save — Riobts  or  Individuai. — Speciai.  In- 
terest. 

The  heirs  at  law  of  the  owner  of  a  bnrying 
lot  in  a  cemetery  adjoinine  a  public  thorough- 
fare  therein,  members  of  the  family  being 
buried  in  the  lot,  had  such  a  special  interest  as 
to  «ititle  them  to  maintain  a  bill  to  remove  ob- 
structions in  the  thoroughfare  adjoining  the 
lot 
4.  Dedication — Acts  Constituting. 

Where  land  was  dedicated  to  a  city  for  nsp 
as  a  cemetery,  and  the  city  made  a  map  and 
plat  of  the  land  and  sold  lots  according  to  tbe 
plat,  the  lands  being  shown  by  the  map  to  be 
laid  off  with  alleys  and  roadways,  there  was  a 
dedication  of  such  thoroughfares  to  the  public. 
[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  DedicaUon,  {I  34r^7.]  . 
6.  Nuisance — Lumtation  of  Actions-^Limi- 
tati0n8  against  pubuc  nuisance. 

Limitations  is  no  defense  to  a  bill  to  abate 
a  public  nuisance. 

[Ed.  Note. — For  cases  In  point,  see  voL  87, 
Cent  Dig.  Nuisance,  {  139.] 

Appeal  from  City  Court  of  Montgomary; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Suit  by  George  W.  Taylor  and  others 
against  Julius  A.  Weiss,  as  administrator. 
From  a  decree  in  favor  of  complainants,  de- 
fendant appeals.    Affirmed. 

This  was  a  bill  to  open  an  alleyway  between 
lots  in  a  cemetery  and  to  remove  obstructions 
therein,  and  for  injunction  against  maintain- 
ing obstructions  therein.  It  was  submitted 
on  an  agreed  statement  of  facts  as  follows: 
The  parties  to  this  cause  agree  that  the  fol- 
lowing are  the  facts  thereof,  and  that  the 
same  be  sufimitted  for  final  decree  on  the 
original  bill  and  the  answer  of  the  defend- 
ants filed  on  the  19th  day  of  June,  1900; 
that  the  complainants  are  the  children  and 
grandchildren  and  only  heirs  at  law  of  the 
late  Edward  F.  Taylor ;  that  said  Edward  F. 
Taylor  departed  this  life  Intestate  on  the 
4th  day  of  November,  1862 ;  that  on  the  16th 
day  of  January,  1848,  the  late  A.  V.  Scott 
and  Chas.  T.  Pollard  conveyed  and  dedicated 
as  a  public  cemetery  the  lauds  known  as  the 
"Oakwood  Cemetery"  In  the  city  of  Montgom- 
ery, described  in  said  deed  as  "four  acres 
Immediately  east  and  In  the  rear  of  the 
present  burying  grounds  in  the  city  of  Mont- 
gomery, to  have  and  to  hold  to  the  aforesaid 
city  coimcil  of  Montgomery  and  their  suc- 
cessors, in  perpetual  use  for  a  public  burying 
ground  the  aforegranted  premises";  that 
within  a  few  months  after  such  dedication  and 
conveyance  the  city  council  of  Montgomery 
caused  to  be  made  a  map  and  plat  of  said 
land  BO  dedicated,  and  sold  lots  according  to 
said  plat;  that,  by  said  map  the  land  so 
dedicated  was  laid  oft  with  alleys  and  road- 
ways, for  the  passage  of  the  public  on  foot 
and  in  conveyances ;  that  all  of  said  lots  were 
sold  or  given  away  by  said  city  council  ac- 
cording to  the  plat  or  map  to  divers  persons : 
that  in  the  year  1855  the  said  Edward  F. 
Taylor  purchased  a  burying  lot  in  the  lauds 
so  conveyed  and  dedicated,  the  same  being 
known  and  described  as  "lot  No.  2  in  square 
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No.  9  In  said  map" ;  that  according  to  said  plat 
or  map,  and  as  a  matter  of  fact,  tbere  was, 
at  tbe  time  of  purchase  by  said  Taylor  and 
for  many  years  thereafter,  an  alleyway  sir 
feet  wide,  laid  off  and  dedicated  as  a  public 
way,  between  lots  1  and  2  in  square  9;  that 
said  lots  were  each  16  feet  wide  by  20  feet 
long,  and  separated  from  each  other  by  an 
alleyway  six  feet  wide;  that  said  lot  No.  1 
was  bought  by  the  late  Stephen  P.  Schnessler, 
the  ancestor  of  all  the  defendants,  except  the 
defendant  Weiss,  who  was  appointed  admin- 
istrator of  Schnessler;  tiiat  in  1855,  in  Feb- 
ruary, Thomas  Taylor,  a  son  of  said  EMward 
F.  Taylor,  died  and  was  buried  by  said 
Eldwai'd  F.  Taylor  in  said  lot  No.  2;  in 
January,  1856,  Anne  F.  Taylor,  wife  of  said 
Edward  F.  Taylor,  died  and  was  Interred  by 
said  Edward  F.  Taylor  in  said  lot  No.  2; 
in  October,  1860,  B.  F.  Taylor,  Jr.,  a  child  of 
Edward  F.  Taylor,  died  and  was  bnried  in 
said  lot;  in  April,  1861,  Anne,  a  daughter 
of  said  Edward  F.  Taylor,  was  burled  in 
said  lot;  in  1862  the  said  Edward  F.  Taylor 
died  and  was  buried  in  said  lot;  that  after 
tbe  death  of  the  father  tbe  rest  of  the 
family,  consisting  of  four  children,  left  tbe 
city  of  Montgomery  and  never  returned  to 
reside  there,  but  two  of  them  have  resided 
in  Alabama  ever  since  1869,  but  not  in  the 
dty  of  Montgomery;  that  the  said  Stephen 
P.  Schuessler,  after  his  purchase  of  lot  No. 
1,  burled  several  members  of  his  family  on 
said  lot;  that  in  the  year  1870  tbe  said 
Stephen  P.  Schuessler,  who  was  then  a 
member  of  the  dty  council  of  Montgomery, 
applied  to  the  dty  coundl  of  Montgomery 
for  permission  to  close  up  the  alleyway  be- 
tween lots  No.  1,  his  own  lot,  and  lot  No.  2, 
the  lot  belonging  to  complainants,  as  heirs  of 
their  father  and  grandfather,  respectively, 
and  to  inclose  and  Include  said  alleyway  as 
a  part  of  lot  No.  1 ;  that  such  permission  was 
granted  by  said  dty  council,  but  without 
notice  to  any  of  these  complainants  or  those 
through  whom  they  claim;  that  after  such 
permission  was  given,  and  more  than  20  years 
before  the  filing  of  this  bill,  the  said 
Schuessler  did  take  in  and  Inclose,  along  with 
lot  1  as  formerly  purchased  by  him,  the  said 
alleyway  between  said  lots  1  and  2,  so  that 
the  dividing  line  between  said  lots  1  and  2 
is  the  bri(^  wall  of  lot  No.  2,  as  repaired 
and  reconstmcted  by  said  Schuessler,  and 
so  that  lot  No.  1  includes  all  of  said  alleyway 
and  iB/io  feet  off  of  the  western  side  of  lot 
No.  2,  belonging  to  complainants  and  em- 
braced In  said  wall.  A  correct  plat  of  said 
lots,  their  Immediate  surroundings,  and 
original  widths  of  said  lots  and  alleyways, 
and  their  present  condition  in  reference  to 
each  other,  is  shown  in  the  plat  marked 
"Exhibit  A,"  and  attached  to  the  original  bill. 
After  the  said  alleyway  was  so  inclosed  by 
said  Schuessler,  two  children  of  the  defend- 
ant Weiss,  who  were  grandchildren  of  the 
wife  of  said  Stephen  P.  Schuessler,  were 
buried  in  said  alleyway,  and  their  bodies 


still  rest  there.  It  is  further  admitted  that 
complainant  Groorge  W.  Taylor,  who  has  con- 
tinuously resided  In  Alabama  since  1869,  in 
his  own  behalf  and  in  behalf  of  the  other 
complainants,  has  within  the  last  few  years 
made  several  demands  on  the  defendants  to 
reopen  said  alleyway,  but  defendants  have 
refused  to  do  so  entirely,  but  have  proposed 
in  good  faitb  to  withdraw  the  western  wall 
of  said  lot  1,  as  now  constructed,  18  inches 
west,  but  complainants  refused  to  accept  such 
proposition  and  Insisted  on  the  restoration  of 
the  said  alleyway,  as  formerly  laid  oft  and 
platted  as  aforesaid ;  that  a  short  time  before 
the  bringing  of  this  suit  complainants  applied 
to  tbe  dty  council  of  Montgomery  to  remove 
the  wall  from  said  alleyway  and  to  restore 
the  same  to  its  original  condition  between 
said  lots  1  and  2,  but  tbe  said  dty  coundl 
refused  to  grant  such  request;  that  tbe  en- 
trance to  the  Taylor  lot.  No.  1,  is  on  the 
alley  line  between  said  lots  and  what  Is 
known  as  the  "Clanton  lot,"  being  lot  No.  3, 
as  shown  by  the  plat  attached  to  the  original 
bill  and  marked  "Exhibit  B"  to  said  bill; 
but  that  the  closing  of  said  alleyway  does 
not  obstruct  a  free  and  easy  approach  to  said 
lot  No.  2  on  the  other  side  thereof. 

A.  A.  Wiley  and  J.  M.  Chilton,  for  ap- 
pellants. Gordon  McDonald  and  Terry  Rich- 
ardson, for  appellees. 

DOWDELIi,  J.  The  appeal  in  this  case  is 
taken  from  a  final  decree  of  the  dty  court 
The  cause  was  submitted  for  final  decree 
upon  the  pleadings  and  agreed  statement  of 
facts.  We  think  there  can  be  no  doubt  that 
the  complainants  have  such  special  Interest 
in  the  subject-matter  as  would  authorize  them 
to  maintain  the  bill.  Unquestionably  the 
court  of  chancery  has  jurisdiction  to  enjoin 
a  public  nuisance  and  the  permanent  ob- 
struction of  a  public  street  is  a  public 
nuisance.  Beed  v.  Birmingham,  92  Ala.  339, 
9  South.  161;  DemopoUs  v.  Webb,  87  Ala. 
659,  6  South.  408;  High  on  Injunctions,  |  816; 
8  Pomeroy,  Eq.  Jnr.  {  1349. 

When  lots  are  sold  with  reference  to  a 
recorded  plat,  a  dedication  of  the  streets  and 
alleys,  as  laid  out  in  such  plat,  is  perfected, 
and  on  the  undisputed  facts  in  this  case 
there  can  be  no  doubt  as  to  a  dedication  of 
the  alley  in  question.  Beed  ▼.  Birmingham, 
supra;  Demopolis  v.  Webb,  supra;  6  Am.  A 
Eng.  Ency.  Law,  400. 

The  statute  of  limitations  is  no  defense  to 
a  bill  filed  for  tbe  abatement  of  a  public 
nuisance.  Wright  v.  Moore,  38  Ala.  593; 
Olive  T.  State,  86  Ala.  88,  5  South.  653,  4 
L.  B.  A.  33;  Beed  v.  Birmingham,  supra: 
Dillon  on  Munic.  Corp.  vol.  2,  |  675;  Elliot 
on  Boads  and  Streets,  p.  490. 

There  is  no  error  in  the  decree  appealed 
from,  and  the  same  will  be  aflSrmed. 

HABAI/SON,  ANDERSON,  and  DBNSON, 

JJ.,  concur. 
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JTONES  BROS.  &  CO. 
(Supreme  Court  of  Mlssisalppl.    Dec.  18,  1005.) 

1.  Baiss— Bbeach  of  Warrantt— Evidenox. 

In  an  action  for  the  price  of  lard,  evidence 
\eld  to  show  that  the  buyer  received  compound 
lard.  Instead  of  pure  leaf  lard,  as  warranted 
bjr  the  seller. 

2.  Pbikcipai.  ard  Aokht  —  Authobitt  ot 

AOXRT. 

An  agent  of  a  seller  of  lard  warranted  to 
be  pure  leaf  lard,  when  sent  to  the  buyer  to 
arrange  and  compromise  a  dispute  as  to  the 
quality  of  the  lard,  had  power  to  authorize  the 
buyer  to  sell  it  as  compound  lard. 
8.  Sai.x»— Rescission  bt  Skixkb— Retxtbr  of 
considxbatior. 

A  seller  of  lard,  on  a  dispute  with  the 
buyer  as  to  its  quality,  had  no  right  to  require 
the  return  of  the  lard  without  returning  the 
part  of  the  price  paid  therefor. 

[EM.  Note. — For  cases  in  point,  see  vol.  43, 
Gent  Dig.  Bales,  i  271.] 

4.  Saxbs— Action  fob  Pbicb— Evidence. 

In  an  action  for  the  price  of  lard,  where 
the  defense  was  that  the  lard  received  was  com- 
pound lard,  instead  of  pure  leaf  lard,  as  war- 
ranted by  the  seller,  tne  books  of  the  buyer 
were  not  admissible  In  evidence  to  show  the  loss 
or  gain  of  the  buyer  on  the  lard. 

Appeal  from  Circuit  Court,  Hinds  Coanty: 
D.  M.  Miller,  Jndge. 

Action  for  debt  by  the  German-American 
Provision  Company  against  Jones  Bros,  dc  Co. 
From  a  judgment  In  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

Alexander  dc  Alexander  and  Geo.  B.  Power, 
tor  appellant  Wlillamson,  Wells  &  Peyton, 
for  appellees. 

CALHOON,  J.  Appellant's  action  against 
appellees  is  to  recover  some  $2,600,  less  some 
$2,000  paid  by  appellees  on  account,  for  "lard" 
sold.  The  defense  Is  that  the  purchase  was 
of  warranted  "pure  leaf  lard,"  and  the  sblpT 
ment  was  of  "compound  lard,"  the  market 
value  of  which  was  fully  covered  by  the 
payment 

The  appellant  made  proof  tbat  It  kept  for 
sale  only  two  kinds  of  lard,  one  "pure  leaf' 
and  the  other  "compound."  It  follows  that. 
If  what  was  delivered  was  not  "pure  leaf,"  it 
must  have  been  "compound."  The  evidence  is 
overwhelming  that  it  was  not  "pure  leaf," 
and  tbat  it  was,  In  fact,  an  inferior  quality 
of  "compound."  This  is  shown  by  the  wit- 
nesses Jones,  Buford,  Berry,  Hardy,  Murray, 
and  Davis,  and  by  Wertheimer,  who  was  the 
regular  sales  agent  of  appellant  at  the  time 
of  the  sale,  though  he  did  not  officiate  in  that 
particular  sale,  tbat  It  was  not  pure  leaf 
lard.  There  Is  no  evidence  to  the  contrary 
of  this  as  to  the  lard  received  by  appellees. 
But  one  witness,  the  shipping  clerk  of  ap- 
pellant, testifies  tbat  he  shipped  to  appellees 
"pure  leaf  lard."  Jones  testifies,  without 
objection,  tbat  Wertheimer,  the  agent  of  ap- 
pellant. Inspected  It  and  told  him  to  sell  it 
for  "compound"  lard,  which  he  did;  while 
Wertbelmer's  deposition,  nowhere  contradict- 
ed, shows  that  he  was  sent  by  the  president  of 
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appellant  to  appellees  to  "Investigate  and  ex- 
amine the  lard  and  settle  the  matter  and 
report  to  him  in  person,  when  I  found  tbe 
lard  did  not  look  to  be  first-class  pure  lard." 
No  one  disputes  Jones  in  saying  that  he  did 
agree  with  the  agent  on  the  basis  of  "com- 
poimd"  lard,  as  per  the  instruction  to  do  so. 
The  witness  Wertheimer  says,  also:  "I  was 
sent  to  Jackson,  Miss.,  by  the  president  of  the 
German-American  Provision  Company  for 
the  purpose  of  arranging  or  compromising 
this  dispute.  On  arrival  Mr.  Jones  showed 
me  some  of  the  lard,  which  I  found  did  not 
look  like  first-class  lard,  and  I  Informed  tbe 
German-American  Provision  Company  accord- 
ingly and  advised  them  to  compromise  tbe 
best  way  they  could."  If  he  was  sent  for  tbe 
purpose  of  "arranging  or  compromising,"  he 
bad  the  right  to  do  so,  as  Jones  says  he  did. 

Of  course,  appellant  had  no  right  to  require 
tbe  return  of  the  lard,  even  If  tbat  were 
possible  in  this  case,  without  returning  tbe 
money  it  bad.  It  neither  returned  It,  nor 
offered  to  do  so.  Before  rescission  the  status 
quo  must  be  restored  or  offered  to  be  re- 
stored. Much  of  the  lard  was  sold  as  "pure 
lea^"  before  discovery  of  Its  nonconformance 
to  warranty,  and  reclamation  made. 

There  was  no  error  in  refusing  appellant's 
offer  of  the  books  of  appellees  "for  tbe  pur- 
pose of  showing  the  actual  loss  or  gain  of 
Jones  Bros,  on  the  car  load  of  lard  here  In 
controversy."  If  they  got  compound  lard,  or 
were  authorized  to  sell  It  as  such,  on  com- 
promise adjustment,  it  is  immaterial  what 
they  got  for  It 

Affirmed. 


STATE  V.  RAY  et  aL 

(Supreme  Court  of  Mississippi.    Dec.  18,  1905.) 

Railroads  —  Offenses  in  Operation  of 
Tbainb. 
A  person  who  throws  a  missile  into  a  coach 
in  a  moving  train,  while  standing  on  a  plat- 
form of  the  coach,  violates  Laws  1900,  p.  141, 
c.  103,  making  it  punishable  for  a  person  to 
hurl  any  missile  into  a  moving  train. 

Appeal  from  Circuit  Ooturt,  Pearl  River 
County ;  W.  T.  McDonald,  Judge. 

Csesar  Ray  and  another  were  indicted  tor 
throwing  a  missile  into  a  moving  train. 
There  was  a  peremptory  instruction  to  ac- 
quit, and  the  state  appeals.    Law  declared. 

J.  N.  Flowers,  Asst.  Atty.  Gen.,  for  the 
State. 

CALHOON,  J.  There  was  a  peremptory 
Instruction  to  find  tbe  defendants  not  guilty, 
which  the  verdict,  of  course,  did.  The  state 
appeals,  under  Code  1892,  {  S9.  Under  clause 
2  of  that  section  we  neither  reverse  nor  af- 
firm, but  simply  pronounce  tbe  law. 

One  of  these  appellants  was  on  the  plat- 
form of  a  moving  passenger  train.  The  otber 
was  on  the  steps  of  the  same  coach,  below 
him.    Tbe  one  below  handed  to  the  otber  a 
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balf  of  a  brl(^,  which  the  one  on  the  plat* 
form  threw  Into  the  coach,  where  many  pas- 
sengers were,  through  the  glass  door.  The 
statute  (Laws  1800,  p.  141,  a  108)  Is  this: 
"Be  It  enacted  by  the  Legislature  of  the 
state  of  Mississippi:  That  If  any  person 
shall  willfully  shoot  any  firearms  or  hurl  any 
missile  at,  or  into,  any  moving  train  with- 
in the  state  of  Mississippi,  such  person  shall 
upon  conviction,  be  punished,"  etc.  Must  one 
throw  the  missile  while  he  is  on  the  outside 
of  the  train  in  order  to  be  guilty?  We  think 
not  He  can  throw  into  a  moving  train 
from  a  platform  of  it,  as  well  as  from  the 
ground  outside.  If  he  throws  into  a  car 
moving  with  and  as  part  of  a  moving  train, 
he  throws  into  the  train.  This  view  com- 
ports with  the  purpose  to  correct  a  great  evil, 
dangerous  to  passengers  and  destructive  of 
property. 


DAVIS  V.  STATE. 
(Supreme  Court  of  Mississippi.    Dec  18,  1905.) 

Witnesses   —  Ihfeaohuxnt  —  Attackino 

Ceabactek— Pabticxtlab  Acts. 
To  permit  the  state,  on  a  trial  for  murder, 
to  show  <m  the  cross-examination  of  an  im- 
portant witness  for  the  defense  that  she  is  the 
mother  of  a  bastard,  is  reversible  error. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  |  1189.] 

Appeal  from  Circuit  Court,  Tazoo  County; 
D.  M.  Miller,  Judge. 

John  Davis  was  convicted  of  manslaughter, 
and  he  appeals.    Reversed. 

Harris  &  Powell,  for  appellant  J.  H. 
Flowers,  Asst  Atty.  Oen.,  for  the  State. 

TRULY,  J.  Upon  cross-examination  of 
Mary  Simmons,  the  sister-in-law  of  defend- 
ant, whose  testimony  was  of  vital  import- 
ance to  his  defense,  the  district  attorney, 
over  repeated  protests  of  defendant,  was 
allowed  to  show  that  the  witness  was  the 
mother  of  a  bastard  child  only  a  few  weeks 
old.  This  was  manifestly  improper.  Such 
testimony  was  utterly  irrelevant  to  the  issue 
before  the  Jury,  which  was  the  guilt  or 
Innocence  of  the  appellant  of  the  crime  of 
murder.  The  witness  was  not  on  trial,  and 
It  was  incompetent  to  attempt  to  impeach 
her  veracity  by  general  proof  of  her  nn- 
chastity.  Says  this  court  In  Mackmasters' 
Case,  81  Miss.  376,  33  South.  2 :  "The  wife 
of  defendant  was  an  imi>ortant  witness  for 
him,  and  we  think  it  was  error  to  permit 
the  district  attorney  to  develop  to  the  Jury, 
in  cross-examining  her,  that  she  was  the 
mother  of  two  children  not  born  in  wedlock. 
This  had  no  relevancy  to  the  issue,  and  was 
too  heavy  a  load  to  put  on  the  defendant 
before  an  average  Jury  in  so  grave  a  trial." 
This  utterance,  if  called  to  the  attention 
of  the  learned  trial  Judge,  should  have  fur- 
nished the  rule  for  his  guidance. 

Reversed  and  remanded. 


SINCLAIR   V.    STATE. 
(Supreme  Court  of  Mississippi.    Dec.  18,  1905.) 

1.  HoiacioK  — UnooianiNicATXD   Thbxats— 

AOICISSIOR. 

In  a  prosecution  for  manslaaghter,  where 
there  is  doubt  as  to  who  was  the  aggtemor,  or 
to  throw  light  on  the  significance  of  deceased's 
acts,  and  what  from  them  would  be  reasonable 
apprehension  on  the  part  of  accused,  nncom- 
municated  threats  by  deceased  against  defend- 
ant are  admissible. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  IS  4f^-4O07i 

2.  WlTNKBSEB  —  COUFKCKNOr  —  KNOWLEDGE 
— ClfABACTEB    OF   ACCUSED— EVIDENCE. 

Where  a  witness  testified  that  he  knew 
accused's  general  reputation  in  die  commanit; 
for  peace  or  violence,  and  that  it  was  good,  and 
on  cross-examination  he  stated  that  De  never 
heard  it  discussed  at  all,  it  was  error  to  ex- 
clude the  testimony. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent  Dig.  Witnesses,  f  84.] 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

M.  W.  Sinclair  was  convicted  of  man- 
slaughter, and  he  appeals.    Reversed. 

Mixon  ft  Butler  and  J.  W.  Gassedy,  for  ap- 
pellant J.  N.  Flowers,  Asst  Atty.  Oen., 
J.  H.  Price,  J.  B.  Holden,  and  J.  J.  Cassedy, 
for  the  State. 

CALHOON,  J.  Appellant  was  indicted  for 
manslaughter  and  convicted.  He  was  a 
peace  officer  of  McComb  City,  and  the  homi- 
cide occurred  while  he  was  in  the  effort  to 
arrest  Johnson,  the  man  killed,  for  a  misde- 
meanor being  committed  in  his  presence, 
which  arrest  was,  as  it  is  said,  being  resisted 
by  the  deceased.  The  offense  being  commit- 
ted was  profane  swearing  in  the  presence 
of  others,  some  of  them  ladies,  on  a  public 
sidewalk  of  the  city.  In  the  eflTort  to  arrest 
and  the  resistance  of  It,  there  was,  at  some 
period  of  it,  a  grappling  of  the  two,  and 
at  some  period  of  the  altercation  each  drew 
a  pistol.  As  to  which  was  the  aggressor 
In  the  grappling,  or  which  first  drew,  or  be- 
gan to  draw,  his  pistol,  the  testimony  con- 
flicts. Certain  it  seems  to  be,  however,  that 
the  accused  "got  the  drop"  on  deceased,  and 
made  him  throw  down  his  pistol,  and  that 
accused,  still  holding  his  own  weapon  on 
deceased,  stooped  and  picked  up  the  pistol 
and  put  it  in  his  pocket.  There  was  another 
grappling  after  this,  and,  according  to  some 
of  the  testimony  for  the  prosecution,  the 
fatal  shot  was  fired  after  this,  while  the  two 
were  apart  and  deceased  was  making  no 
hostile  demonstration;  but,  according  to 
evidence  for  the  defense,  the  firing  of  the 
fatal  shot  was  while  they  were  clinched, 
the  deceased  being  the  aggressor.  There 
was  evidence,  also,  that  this  shot  was  fired 
while  deceased  was  trying  to  get  hold  of  the 
pistol  on  the  person  of  the  accused,  and  the 
accused  himself  testifies  that  he  had  no  de- 
sign to  shoot,  but  that  his  weapon  fired  ac- 
cidentally In  the  tussle.    This  is  a  general 
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view  of  the  prominent  festores  of  tbe  erl- 
dence  In  this  record.  From  this  and  the  de- 
talto,  all  of  wMch  we  have  examined  with 
care,  It  appears  that  appellant  was  entitled, 
If  he  conld.  In  order  to  establish  his  right  to 
an  acquittal,  to  awaken  a  reasonable  donbt 
In  the  minds  of  the  jniy  that  tbe  killing  was 
(1)  In  self-defense,  or  (2)  purely  accidental. 
In  attempting  arrest,  and  without  culpable 
negligence  on  his  part 

In  the  matter  of  self-defense,  as  to  tbe 
danger,  real  or  reasonably  apparent.  In  the 
Ugbt  of  testimony  of  JTohnson's  acts  and 
probable  purpose,  the  defendant  had  the 
rlgbt,  not  only  to  show  the  bad  character  of 
Johnson  for  peace,  which  was  properly  al- 
lowed by  the  learned  Judge  below,  but  also 
to  show  threats  by  him  against  defendant, 
which  was  refused.  It  is  rare  indeed,  if  It 
Is  ever  the  case,  where  evidence  of  the  bad 
character  of  deceased  is  admissible  and  that 
of  threats  Is  not.  In  cases  of  doubt  as  to 
who  was  the  aggressor,  or  to  throw  light  on 
the  significance  of  the  acts  of  deceased,  and 
what  from  them  would  be  reasonable  ap- 
prehension on  the  part  of  accused,  we  think 
uncommunlcated  threats  admissible.  B.  & 
A.'B  Dig.  p.  321  et  seq.,  |  283  et  seq.  See, 
partlcolarly,  Morlarty  v.  State,  62  Miss.  654; 
Foster  T.  State.  70  Miss.  756,  12  South.  822; 
Prlne  v.  State,  7S  Miss.  838,  19  South.  711; 
Holly  T.  State,  66  Miss.  424.  The  threat 
was  that  he  intended  to  take  Sinclair's  pistol 
away  from  him  and  beat  him  to  death  with 
It 

In  the  progress  of  tbe  trial  the  accused  of- 
fered the  testimony  to  his  own  good  character 
for  peace  of  a  former  city  marshal,  of  the 
sheriff,  and  of  a  prominent  physician,  and 
It  was  properly  allowed.  He  then  offered 
tbe  testimony  of  a  Justice  of  the  peace  of  the 
city  where  the  death  occurred,  Mr.  HarrelL 
He  said  he  knew  Sinclair's  general  reputa* 
tlon  In  that  community  for  peace  or  violence, 
and  that  it  was  good.  On  cross-examination 
It  was  ellcted  that  he  had  "never  heard  It 
discussed  at  all,"  and  the  court  thereupon, 
on  tbe  state's  motion,  excluded  the  testimony. 
This  was  fatal  error.  Good  character  of 
citizens  Is  the  essential  base  upon  which 
alone  can  rest  any  solid  social  superstructure. 
Without  It  law  is  a  mere  empty  phrase,  be- 
cause It  cannot  be  pnt  In  force,  In  a  govern- 
ment by  the  people,  over  a  corrupt  popula- 
tion. In  criminal  trials  it  Is  sometimes  the 
only  safe  refuge  of  Innocence,  and  often  it 
can  be  established  only  by  proof,  from  those 
who  ought  to  know,  that  they  had  never 
heard  it  questioned  or  discussed.  There  are 
two  bishops  In  Mississippi,  both  eminent  for 
emdltlon,  wisdom,  and  piety.  All  know 
tbelr  general  reputation  for  peace  and  quiet; 
all  wonid,  we  suppose,  so  testify;  and  yet 
none  conld  say  that  It  had  ever  been  discuss- 
ed. The  character  of  good  men  Is  rarely. 
If  ever,  discussed  for  peace  or  violence  or 
tntegri^.  Are  they  to  be  denied,  for  this 
reason,   any  resort  to  their  reputation   In 


tbe  face  of  a  criminal  diatge?  Is  a  woman 
to  be  denied  It  In  defense  of  her  chastity? 
Tbe  questions  expose  the  absurdity  and  in- 
justice of  such  denial.  When  a  witness 
says  he  knows  the  general  reputation  of  an 
accused  for  peace  or  violence^  It  must  go  to 
the  Jury,  weakened  with  them.  If  It  may  be, 
by  cross-examination  as  to  the  basis  of  his 
knowledge.  On  what  has  been  said  In  ref- 
erence to  the  introduction  of  evidence  of 
good  character,  we  refer  to  Hussey  v.  State 
(Ala.)  6  South.  423,  424;  Coleman  v.  State, 
69  Miss.  490;  French  v.  Sale,  63  Miss.  393; 
Pickens  v.  State,  61  Miss.  667,  668;  State 
V.  Grate,  68  Mo.  27;  1  Wlgmore  on  Bvidence, 
65  et  seq. 

We  pnrposely  refrain  from  partlcnlarlzlng 
Instructions  and  passing  upon  the  propriety 
of  giving  or  refusing  them,  since  a  new 
trial  will  be  had,  and,  if  the  facts  are  the 
same,  charges  will  conform  to  the  principles 
announced  In  this  opinion.  The  accused  Is 
entitled  to  have  the  Jury  so  Instructed  as  to 
give  him  his  rights  under  the  law  of  self- 
defense  and  reasonable  apprehension  of 
great  hnrt  from  overt  acts,  according  to 
what  tbey  may  believe  of  tbe  evidence,  and 
also  under  his  defense  of  accidental,  unin- 
tentional discharge  of  the  pistol.  If  he  was 
proceeding  to  make  a  lawful  arrest  In  a 
lawful  way,  and  the  discharge  was  acciden- 
tal, in  a  struggle  In  which,  he  was  not  in 
fault 

Beversed  and  remanded. 


HART  V.   STATB. 
(Supreme  Court  of  Mississippi.    Dec.  IS,  1905.) 

1.  CONSrriTDTIONAI.  liAW— Vaiimtt  o»  Stat- 

xmts— Pbesumptions. 
No  statute  is  to  be  condemned  as  nnconstl- 
tntlonal,  unless  in  italpable  conflict  witti  some 
constitutional  provinon,  and  such  conflict  will 
not  be  implied. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  |  46.] 

2.  Intoxicating   Liquobs— Statutes— Con- 
btitutiorality. 

Code  1892,  f  1604,  making  it  a  misde- 
meanor to  act  as  agent  of  either  the  seller  or 
purchaser  in  effecting  an  unlawful  sale  of  liquor 
in  any  territory  in  which  a  sale  is  prohibited, 
is  not  violative  of  any  provision  of  the  state 
Constitution. 
8.  CoinocBcs  —  REaiTLATioNS  —  Sale  or  In- 

TOXICATINQ   LiQUOBS. 

The  statute  is  not  violative  of  the  inter- 
state conmierce  clause  of  the  federal  Constitu- 
tion. 

4.    CoHBTirUTIONAI.     LaW  —   DiSCBIHINATIOR 

BBTWKBN  Citizens. 

The  statute  is  not  violative  of  the  federal 
Constitution,  as  discriminating  between  citizens 
of  the  state  and  any  other  state. 
6.  Intoxicatinq    Liqxjobs— Iixkoai.   Sale. 

Where  one  engaged  in  the  liquor  business 
In  Louisiana  took  orders  for  whisky  in  Missis- 
sippi, collecting  at  that  time  the  purchase  price, 
the  whisky  being  subsequently  delivered  in 
Louisiana  to  an  express  company  for  trans- 
portation and  delivery  to  the  pnrchiaser,  he  was 
guilty  of  violating  the  statute. 

[Ed.  Note. — For  cases  in. point,  see  voL  29, 
Cent  Dig.  Intoxicating  Liquors,  i  162.] 
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Appeal  from  Clrcnlt  Oonrt,  Lincoln  Coun- 
ty; M.  H.  Wilkinson,  Judge. 

BUI  Hart  was  conylcted  of  nnlawfally  re- 
tailing liquors,  and  he  appeals.    Affirmed. 

The  Indictment  under  which  appellant  was 
conylcted  charges  that  he  "did  then  and  there 
willfully  and  unlawfully  act  as  agent  for  a 
seller  In  effecting  a  sale  of  vinous  and  spir- 
ituous liquor ;  he,  the  said  Hart,  not  then  and 
there  having  authority  so  to  do."  The  stat- 
ute under  which  the  indictment  is  drawn  Is 
as  follows: 

"Sec.  1604  If  any  person  shall  act  as 
agent  or  assistant  of  either  the  seller  or  pur- 
chaser in  efCecting  the  sale  of  any  liquor, 
bitters  or  drink,  the  sale  of  which  without 
license  Is  unlawful  under  the  provisions  of 
this  chapter,  In  any  county,  district,  terri- 
tory or  municipality  in  which  the  sale  of 
such  liquor,  blttws  or  drink  is  prohibited  by 
law,  he  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction  shall  be  punished,"  etc, 

Brennan  &  Hannah,  for  appellant.  J.  N. 
Flowers,  Asst  Atty.  Qen.,  for  the  State. 

TRULY,  J.  We  experience  no  difficulty 
In  arriving  at  the  conclusion  that  section 
1604,  Code  1892,  is  a  legitimate  and  valid 
expression  of  legislative  will.  It  Is  the  uni- 
versally accepted  rule  of  statutory  construc- 
tion that  no  act  of  the  Legislature  will  be 
condemned  as  violative  of  or  repugnant  to 
the  fimdamental  law  unless  It  manifestly  be 
in  palpable  conflict  with  some  plain  provision 
of  the  state  or  federal  Constitution ;  and,  as 
such  conflict  is  not  to  be  implied.  It  Is  the 
duty  of  the  court,  whenever  iiossible,  to  give 
every  expression  of  legislative  will  such  con- 
struction as  will  enable  the  statute  to  have 
effect.  "Whenever  an  act  of  the  Legislature 
can  be  so  construed  and  applied  as  to  avoid 
conflict  with  the  Constitution  and  give  it  the 
force  of  law,  such  construction  will  be  adopt- 
ed by  the  courts.  An  inquiry  into  the  validi- 
ty of  an  act,  on  the  ground  that  it  is  uncon- 
stitutional, is  an  inquiry  whether  the  will 
of  the  representative,  as  expressed  In  the 
law,  1b  or  is  not  in  conflict  with  the. will  of 
the  people  as  expressed  in  the  Constitution ; 
and  unless  it  be  clear  that  the  liegislature 
has  transc«ided  its  authority  the  courts  will 
not  interfere.  Acts  of  the  Legislature  con- 
stitutionally organized  are  presumed  to  be 
constitutional,  and  it  Is  only  where  they 
manifestly  infringe  some  of  the  provisions 
of  the  Constitution,  or  violate  the  rights  of 
the  citizen,  that  their  operation  and  effect 
can  be  impeded  by  the  Judicial  power." 
Bumham  v.  Sumner,  50  Miss.  620.  Tested 
by  the  rule  of  construction  as  thus  oiun- 
ciated.  It  is  manifest  that  the  statute  under 
review  does  not  "violate  the  rights  of  the 
citizen."  Nor  does  it  contravene  any  pro- 
vision of  the  state  Constitution. 

That  the  legislative  department  of  the 
state,  In  the  exercise  of  police  power,  Is 
vested  with  plenary  power  to  regulate  or 
prohibit  the  sale  of  intoxicating  liquor.  If 


ever  debatable.  Is  no  longer  with  oa  an  open 
question.  Says  this  court  in  RohrbaCber  v. 
City  of  Jackson,  51  Miss.  748:  "It  woold 
seem  that  it  ought  hardly  to  be  questioned  at 
this  day  that  it  belongs  to  the  police  power 
of  the  state  to  regulate  the  retail  dealing  in 
and  sale  of  intoxicating  liquors.  Perhaps 
all  the  states  have  legislated  on  the  sub- 
ject, some  by  total  prohibition,  and  others  by 
dealing  with  the  subject  under  rules  and 
regnlations.  Such  legislation  rests  on  the 
popular  conviction  that  it  is  to  the  interests 
of  morals,  sobriety,  industry,  and  good  order 
that  the  state  should  hold  the  traffic  under 
surveillance.  The  state  may  deal  with  the 
subject  by  absolute  prohibition,  or  by  regu- 
lations. *  *  •  The  police  power  extends 
to  wholesome  restrictions  on  property  and  In- 
dividuals, in  order  to  secure  the  general 
health,  comfort,  and  prosperity  of  the  state. 
The  power  of  the  Legislature  cannot  be 
questioned."  Schulherr  v.  Bordeaux,  64 
Miss.  59,  8  South.  201.  If,  therefore,  the 
Legislature  has  the  power  to  prohibit  ab- 
solutely the  sale  of  Intoxicating  liquors,  and 
make  any  violation  of  such  prohibitory  law 
a  criminal  offense,  obvloasly  It  may  also  for- 
bid any  one  to  assist  In  the  commission  of 
such  offense  and  to  provide  for  the  punish- 
ment of  those  who  aid  or  assist  It  is  true, 
as  stated  by  counsel  for  appellant,  that  gen- 
erally there  is  no  agency  in  crime.  It  is  al- 
so true  that  all  who  participate  in  the  com- 
mission of  a  misdemeanor  are  principals. 
But  this  does  not  prevent  the  Legislature,  In 
the  exercise  of  its  unquestionable  power, 
from  making  criminal  other  acts  which  In 
its  Judgment  militate  against  the  "general 
health,  comfort,  and  prosperity  of  the  state." 
Nor  does  it  prevent  the  fixing  of  gradations 
in  the  punishment  of  crimes.  Far  from  being 
the  exercise  of  a  doubtful  power,  we  thinlc 
the  statute  here  assailed  falls  clearly  with- 
in the  well  defined  and  recognized  line  of 
legislative  authority. 

But  the  validity  of  the  statute  is  also  chal- 
lenged as  infringing  the  provisions  of  the 
federal  Constitution.  Is  this  c<»tentlon 
sound?  Clearly  the  statute  does  not  by  its 
terms  nor  by  any  rational  intendment  dis- 
criminate between  citizens  of  this  and  any 
other  state.  "Any  person,"  says  the  statute, 
who  may  "act  as  agent  or  assistant  of  eithw 
the  seller  or  purchaser  in  effecting  the  sale" 
of  intoxicating  liquor  in  a  place  where  such 
sale  "is  prohibited  by  law"  shall  be  guilty  of 
a  misdemeanor.  The  penalty  is  Imposed  upon 
every  person  who  commits  the  <^ense  there- 
in defined.  Regardless  of  dtlsenshlp,  "any 
person"  who  violates  the  law  must  suffer 
the  punishment  prescribed  thereby.  The 
Legislature,  in  its  wisdom  and  in  the  exer- 
cise of  an  undoubted  power,  has  made  the 
commission  of  certain  acts  a  crime.  It  pun- 
ishes the  act  when  committed  by  our  own 
citizens.  Surely  the  transient  nonresident 
Is  not  entitled  to  more  lenient  treatment. 

Nor  do  we  think  the  statute  in  confiict  with 
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the  Interstate  commerce  danse  of  the  federal 
Constitution.  It  Imposes  no  burden  upon 
the  nonresident  dealer  by  reason  of  his  cltl- 
cenship,  nor  does  it  place  any  limitation  or 
restriction  upon  free  commerce  between  the 
states.  It  may  be  conceded,  as  contended, 
that  to  the  extsit  that  this  statute  tends  to 
reduce  the  consumption  of  Intoxicating 
liquors.  It  to  that  extent  decreases  their 
importation,  and  therefore.  Indirectly,  at 
least,  it  impedes  free  interstate  commerce. 
The  same  argument  is  '  equally  applicable 
and  more  forceful  when  applied  to  absolute 
prohibitory  laws,  yet  we  hare  already  seen 
that  such  are  uniformly  upheld.  "It  may 
be  that  the  eflTect  of  the  law  is  to  prevent 
the  importation  of  liquors  from  other  states, 
but  the  distinction  between  state  restrictions 
upon  the  importation,  and  state  restrictions 
upon  the  sale  of  a  commodity  when  within 
the  state,  Is  clearly  recognized  and  well  de- 
fined." liang  T.  Lynch  (C.  0.)  88  Fed.  489, 
4  L.  R.  A.  881;  License  Cases,  5  How.  604, 
12  L.  Ed.  2S6;  State  y.  Delamator  (S.  D.) 
104  N.  W.  537 ;  Mugler  t.  Kansas,  123  V.  S. 
623,  8  Sup.  Ct  27S,  31  L.  Ed.  20S.  The  sug- 
gestion, even  If  well  founded,  that  under  a 
certain  hypothetical  state  of  facts  the  en- 
forcement of  the  statute  under  consideration, 
would  operate  as  a  regulation  of  Interstate 
commerce,  affords  no  ground  on  which  to 
base  an  attack  upon  the  validity  of  the  law 
as  an  expression  of  legislative  will.  Vance 
V.  Vandercook,  170  U.  S.  439,  18  Sup.  Ot  674, 
42  L.  Ed.  1100;  Tleman  v.  Rlnker,  102  U.  S. 
123,  26  L.  Ed.  103;  In  re'Rahrer,  140  U.  S. 
645,  11  Sup.  Ct  865,  35  L.  Ed.  572. 

The  Inquiry  whether  in  the  instant  case 
the  appellant  has  or  has  not  under  the  facts 
of  the  record  violated  the  law  sheds  no  light 
on  the  other  question  as  to  the  constitution- 
ality of  the  law  Itself.  The  statute  must 
be  construed  as  written,  and,  so  construing 
it,  we  uphold  it  as  not  infringing  upon  any 
of  the  provisions  of  the  fundamental  law, 
either  state  or  natlonaL  The  authorities  re- 
lied upon  by  appellant  on  this  point  all  fall 
within  the  category  of  cases  dealt  with  by 
this  court  in  Overton  v.  Vicksburg,  70  Miss. 
568,  18  South.  226 — cases  in  which  the  com- 
modity dealt  with  was  not  only  a  legitimate 
subject  of  Interstate  commerce,  but  one  the 
sale  of  which  was  permitted  by  the  law  of 
the  state.  In  such  cases  this  court,  following 
the  decision  of  the  Supreme  Court  of  the 
United  States  (Robblns  v.  Shelby  Co.,  120 
U.  S.  489,  7  Sup.  Ct  692,  30  L.  Ed.  694)  of 
the  federal  question  involved,  held  that  the 
imposition  of  a  privilege  tax  was  invalid, 
because  it  operated  as  a  regulation  of  inter- 
state commerce,  and  hence  was  within  the 
Inhibition  of  the  federal  Constitution. 

But  there  are  two  reasons  why  those  au- 
thcnltles  are  not  controlling  in  the  case  at 
bar:  First,  because  this  statute  is  not  an 
attempt  to  require  any  license  or  payment 
of  privilege  tax  as  a  condition  precedent  to 
following  a  certain  lawful  occupation  or  call- 


ing. It  does  not  attach  any  conditions,  lim- 
itations, burdens,  or  restrictions  upon  the 
doing  of  a  lawful  act,  but  undertakes  to  pre- 
vent the  doing  of  an  unlawful  one.  Second, 
because  the  article  or  commodity  dealt  with, 
while  a  recognized  subject  of  interstate  com- 
merce, so  that  its  importation  cannot,  law- 
fully be  prevented  (constrained  to  follow 
doubtlngly  the  authorltlve  utterance  of  the 
majority  of  the  court.  Bowman  v.  B.  R.  Co., 
126  U.  S.  466,  8  Sup.  Ct.  689,  1062,  31  L.  Ed. 
700,  and  Lel^  v.  Hardin,  135  U.  8.  100,  10 
Sup.  Ct  681,  34  L.  Ed.  128),  Is  an  article 
the  sale  of  which,  after  importation,  may 
be  legally  forbidden.  Since  the  enactment 
by  Congress  of  the  act  of  August  8,  1890, 
commonly  called  the  "Wilson  Act,"  intoxicat- 
ing liquor  imported  into  a  state  becMnes, 
immediately  upon  arrival,  subject  to  the  law 
of  such  state,  so  that  the  sale  there.  If  for- 
bidden by  the  law  of  such  state,  is  unlaw- 
ful, though  made  by  the  importer  and  in  the 
original  package.  Judson,  Interstate  Com- 
merce, 18.  "Congress  has  now  spoken,  and 
declared  that  Imported  liquors  or  liquids 
shall,  upon  arrival  in  a  state,  fall  within 
the  category  of  domestic  articles  of  a  similar 
nature."  In  re  Rahrer,  supra.  "Congress 
did  not  use  terms  ot  permission  to  the  state 
to  act  but  simply  removed  an  impediment  to 
the  enforcement  of  the  state  laws  in  respect 
to  imported  packages  in  their  original  condi- 
tion, created  by  the  absence  of  a  specific  ut- 
terance on  Its  part  It  imparted  no  powex 
to  the  state  not  then  possessed,  but  allowed 
Imported  property  to  fall  at  once  upon  ar- 
rival within  the  local  Jurisdiction."  Id.  "It 
has  been  settled  that  the  effect  of  the  act 
of  Congress  is  to  allow  the  statutes  of  the 
several  states  to  operate  upon  packages  of 
Imported  liquor  before  sale."  Rhodes  v. 
Iowa,  170  U.  S.  419,  18  Sup.  Ct  664,  42  L. 
Ed.  lOSa  Hence  all  sales  of  intoxicating 
liquors  are  governed  by  the  state  law.  If 
in  the  particular  place  the  sale  be  permitted, 
the  seller  must  comply  with  the  requirements 
of  the  law;  if  forbidden,  the  sale  is  unlaw- 
ful, no  matter  by  whom  made,  under  what 
circumstances,  or  whether  the  liquor  be  im- 
ported or  domestic. 

The  only  question  remaining  for  considera- 
tion is  whether,  under  the  facts  of  the  case, 
appellant  is  guilty  of  the  offense  charged. 
Did  he,  acting  as  agent  in  a  place  where  all 
such  sales  were  prohibited,  assist  In  effecting 
sale  of  whisky.  There  are  no  controverted 
facts.  The  proof  In  this:  Appellant  is  a 
citizen  of  Louisiana,  and  either  as  partner 
or  employ^  conducts  a  retail  whisky  business 
in  that  state.  In  the  prosecution  of  his  busi- 
ness he  visits  frequently  the  dty  of  Brook- 
haven,  In  this  state,  in  which  the  sale  of 
intoxicating  liquors  is  prohibited  by  law. 
He  solicits  and  takes  orders  for  whisky, 
which  is  delivered  tn  Louisiana  to  an  express 
company  for  transportation  and  delivery  to 
the  purchaser.  Appellant  agrees  with  the 
\  purchaser  as  to  quantity,  quality,  and  price 
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of  whisky  ordered,  and  collects  the  purchase 
price  thereof  In  money  before  the  whisky 
is  delivered,  and  even  before  the  order  la 
forwarded.  It  will  be  noted  that  the  entire 
transaction  is  closed  in  this  state  and  at  the 
time  of  the  receipt  of  the  order,  save  only  the 
actual  delivery  of  the  whisky.  Undoubtedly 
this  is  acting  as  agent  of  the  seller  in  Meeting 
a  sale.  Without  his  active  intervention  no 
sale  could  be'  consummated.  He  acts  with- 
out any  submission  of  orders  for  approval, 
but  conducts  all  negotiations,  collects  the 
purchase  price,  and  directs  the  delivery.  It 
is  idle  to  quibble  over  where  the  delivery  In 
a  strict  legal  sense  occurred,  whether  in  this 
state  or  Louisiana.  The  question  of  appel- 
lant's guilt  under  this  statute  is  not  affected 
by  that  point  He  is  not  Indicted  for  mak- 
ing a  sale,  but  for  acting  as  agent  of  the 
seller  and  assisting  in  effecting  a  sale.  See, 
as  shedding  light  on  this  branch  of  the  sub- 
ject. State  V.  Gulllns,  53  Kan.  105,  86  Pac. 
56,  24  L.  R.  A.  212;  State  v.  Ascher  (Conn.) 
7  Atl.  822;  State  v.  Delameter,  supra; 
Starace  v.  Rossi.  69  Vt  303,  37  Ati.  1109; 
Backman  v.  Wright,  27  Vt  187;  Westheimer 
T.  Weisman  (Kan.  Sup.)  67  Pac.  969;  Taylor 
V.  Pickett  62  Iowa,  467,  8  N.  W.  514. 

A  sale  of  intoxicating  liquor  was  made. 
Appellant  assisted  in  effecting  that  sale,  and 
acted  as  agent  of  the  seller  in  this  state  at 
a  place  "in  which  the  sale  of  such  liquor  is 
prohibited  by  law."  This  constitutes  the 
specific  offense  dealt  with  by  tUs  particular 
statute,  and  every  element  of  appellant's 
guilt  is  plainly  shown.  The  argument  made 
in  behalf  of  appellant  that  his  conviction 
cannot  be  upheld,  because  the  sale  was  In- 
complete until  delivery  and  that  delivery 
was  made  beyond  the  borders  of  the  state, 
was,  under  slightly  different  circumstances, 
successfully  interposed  in  Pearson  v.  State, 
66  Miss.  612,  6  South.  243,  4  L.  R.  A.  835, 
decided  in  April,  1889.  But  as  a  remedy 
for  this  evil,  and  to  supply  the  omtssion  in 
the  law  thus  called  to  its  attention,  the  Leg- 
islature in  February,  1890,  passed  chapter 
62,  p.  71,  Acts  1890,  which  now  constitutes 
section  1604,  Code  1882;  thus  closing  effec- 
tually this  avenue  of  escape. 

Affirmed. 


DAY  et  al.  v.  SMITH  et  al. 

(Supreme  Court  of  Mississippi.    Dec.  18,  1906.) 

1.  Taxation  —  Salk  of  Land  —  Adoitiokai, 
Taxes— Patmbnt  by  Pubchaskb. 

Rev.  Code  1857,  p.  80,  c.  3,  art  39,  pro- 
vides that  the  tax  collector  shall  file  all  deeds 
for  lands  sold  to  the  state  or  other  persons  in 
the  office  of  the  probate  clerk  on  or  before  the 
second  Monday  in  May,  there  to  remain  two 
years  unless  sooner  redeemed,  and  authorizes 
redemption  by  payment  of  the  tax  for  which 
the  land  was  sold,  etc.,  and  "all  state  and  county 
taxes  accruing  since  the  sale."  Id.  p.  82,  c  8, 
art.  48,  declares  that  when  any  land  shall  have 
been  sold  for  taxes  and  is  purchased  by  one 
other  than  the  state,  the  taxes  for  all  succeed- 
ing jears  until  the  land  shall  be  redeemed 
shall  be  charged  to  the  purchaser  or  bis  assigns. 


and  collected  from  him  or  fhem  as  other  taxes. 
Beld  that,  where  land  was  sold  for  the  unpaid 
taxes  of 'i860,  the  payment  of  the  void  taxes 
levied  by  the  state  in  support  of  the  Confeder- 
acy for  the  years  1861  and  1862  was  a  condi- 
tion precedent  to  the  purchaser's  right  to  a 
deed,  and  that  the  sale  was  therefore  void. 

2.  EviDENCx— Pbksumftions— OrnciAi.  Acts. 

Where  a  purchaser  of  land  sold  for  the 
taxes  of  1860  obtained  his  tax  deed  therefor,  it 
would  be  presumed  on  demurrer,  in  the  absence 
of  an  allegation  to  the  contrary,  that  the  pro- 
bate clerk  collected  from  such  purchaser,  and 
that  the  purchaser  duly  paid,  the  void  taxes 
for  1861  and  1862,  which  were  assessed  by  the 
state  lanely  for  the  benefit  of  the  Confederacy, 
as  the  clerk  was  required  to  do  by  Rev.  Code 
1867,  c.  8,  arts.  39,  43. 

3.  Sake  —  Judicial  Noticb  —  Histobicai. 
Facts. 

Courts  will  take  judicial  notice  that  the 
country  was  in  a  state  of  actual  war  in  1861. 
and  that  the  state  of  Mississippi  had  a  de  facto 
government  with  de  facto  officials,  who  were 
necessarily  bound  to  execute  the  mandates  of 
such  government  then  in  power. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  {  15.] 

4.  Taxation— IixxaAi.  Tazxs. 

Taxes  levied  in  support  of  the  Confederacy 
by  the  state  of  Mississippi  for  the  years  of  1861 
and  1862,  though  illegal  and  void,  were  levied 
by  a  de  facto  government,  and  could  not  be 
treated  as  thonsh  never  having  been  paid  be- 
cause of  such  Illegality,  in  support  oi  a  sale 
of  land  for  taxes,  including  a  payment  by  the 
purchaser  of  the  taxes  for  such  years. 

Appeal  from  Chancery  Court  Scott  County : 
J.  L.   McCaskill,  Chancellor. 

"To  be  officially  reported." 

Bill  by  R.  N.  Day  and  others  against 
James  M.  Smith  and  others  to  remove  a 
cloud  from  the  titie  of  certain  land.  From 
a  decree  overruling  complainants'  demurrer 
to  defendants'  answer  and  croas-bill,  com- 
plainants appeal.    Reversed. 

Appellants  here,  complainants  below,  filed 
their  bill  in  the  chancery  court,  alleging 
that  they  are  the  rightful  owners  of  certain 
lands  tn  Scott  county.  Miss.,  deraigrnlng 
title  through  one  Jeffcoat  who  In  1889  bad 
purchased  the  lands  from  the  state,  same 
having  been  sold  to  the  state  in  1876  for 
the  taxes  of  the  year  1875;  said  Jeffcoat 
conveying  to  complainants.  It  is  an  undis- 
puted fact  that  in  1836  James  M.  Smith 
came  into  possession  of  the  land  in  contro- 
versy by  virtue  of  a  patent  issued  to  him 
by  the  United  States;  that  in  May,  1861. 
while  the  state  of  Mlssiasippl  was  in  open 
rebellion  against  the  government  of  the  Unit- 
ed States,  the  land  was  sold  to  one  A.  B. 
Smith  for  the  taxes  of  the  year  1860;  the 
tax  collector  of  Scott  county  executing  a 
tax  deed  therefor.  The  bill  makes  James 
M.  Smith,  whose  whereabouts  la  unknown, 
and  Mrs.  Lizzie  F.  Oraham  and  Mrs.  Bina 
F.  Oatis,  heirs  of  A.  B.  Smith,  and  S.  B. 
Klrkland,  vendee  of  Mrs.  Graham  and  Mrs. 
Oatis,  parties  to  the  suit  alleging  that  they 
have  asserted  a  claim  to  said  land,  and 
prays  for  a  confirmation  of  complainants' 
title.  Mrs.  Graham,  Mrs.  Oatla,  and  Klrk- 
land answer,  making  their  answer  a  cross- 
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bill,  praying  a  cancellation  of  the  claim 
of  title  asserted  by  complainants  and  cross- 
defendants.  To  this  cross-bill,  cross-defend- 
ants thereto  demurred  on  the  ground  of  (1) 
no  eqnlty  In  the  cross-bill  and  (2)  that  the 
state  of  MtsslsBlppl  was  at  the  time  of  the 
tax  sale  to  A.  B.  Smith  levying  war  against 
the  United  States,  and  said  tax  sale  was 
made  In  aid  of  said  war,  and  therefore  void. 
The  comrt  overruled  the  demurrer,  and  cross- 
defendants  appealed. 

Green  &  Green,  for  appellants.  Amis  & 
Dunn,  for  appellees. 

WHITFIELD,  O.  J.  The  controlling  ques- 
tion in  this  case  is  whether  the  sale  of  the 
land  In  controversy  on  May  6,  1861,  for  the 
unpaid  taxes  of  1860,  and  the  tax  deed  ex- 
ecuted and  delivered  to  the  purchaser  there- 
under, are  void  for  the  reason  that  the 
taxes  of  the  two  intermediate  years — 1861 
and  1862 — were  in  aid  of  the  Confederate 
States  government  Rev.  Code  1857,  p. 
80,  c.  8,  art  39,  provided:  "The  collector 
shall  file  all  deeds  for  lands  sold  to  the 
state,  or  other  persons,  in  the  office  of  the 
clerk,  of  the  probate  court  of  the  county, 
on  or  before  the  second  Monday  In  May, 
there  to  remain  for  two  years  from  the  date 
of  the  sale  unless  sooner  redeemed;  and 
the  owner  of  such  land,  or  any  person  for 
him,  may  redeem  the  same  within  the  two 
years,  by  paying  to  the  said  probate  clerk 
the  whole  amount  of  tax  for  which  such 
land  was  sold,  with  all  costs  and  charges 
consequent  upon  said  sale,  and  fifty  per 
centum  damages  upon  the  amount  of  said 
tax  and  costs,  and  also  all  state  and  county 
taxes  that  have  accrued  on  said  land  since 
said  sale,  and  also  five  per  centum  on  the 
whole  amount  of  such  redemption  for  the  com- 
pensation of  the  said  clerk  for  making  the 
same,"  etc.  Article  43,  c.  3,  p.  82,  of  the  same 
Code  provided:  "When  any  land  shall  have 
been  sold  for  taxes,  and  purchased  by  any  pet^ 
son  other  than  the  state,  the  taxes  thereon  for 
all  succeeding  years  until  the  same  shall 
have  been  redeemed,  shall  be  charged  by 
the  collector  to  such  purchaser  or  his  assigns, 
and  collected  of  him  or  them  in  like  manner 
as  other  taxes  due  by  him  or  them,  and 
Buch  land  shall  be  liable  to  be  sold  for  the 
taxes  of  such  purchaser  or  bis  assigns,  and 
if  Bold  for  the  taxes  of  such  purchaser,  or 
bis  assigns,  and  not  redeemed  by  blm,  or 
them,  the  persons  as  whose  property  it  was 
assemed,  shall  be  entitled  to  redeem  the  same 
from  the  second  purchaser,  on  payment  only 
of  the  amomit  due  In  such  second  sale." 

It  la  contended  for  the  appellant  that  these 
two  sections  of  the  law  make  It  plain  that 
when  the  purchaser  paid  the  amount  of  his 
bid  (|60),  on  May  6,  1861,  the  tax  deed  was 
deposited  with  the  clerk  of  the  probate  court, 
there  to  remain  until  May  6,  1863,  and  that 
said  purchaser,  In  order  to  obtain  the  tax 
deed,  had  necessarily  to  pay  the  taxes  on 
the  land  In  the  years  1861  and  1862,  since 


by  the  express  terms  of  the  statute  taxes 
for  these  two  years  were  charged  against 
him,  and  that  consequently  the  payment  of 
said  taxes  was  a  condition  precedent  to 
his  obtaining  said  tax  deed;  that,  the  taxes 
for  those  two  years  being  largely'  made  up 
of  taxes  in  aid  of  the  Confederate  States, 
they  were  Illegal  taxes,  and  no  title  was 
Imparted  to  the  purchaser ;  and,  finally,  that 
the  period  of  redemption  must  have  fully 
expired  and  the  owner  have  failed  to  re- 
deem before  the  tax  purchaser  became  en- 
titled to  the  deed  for  the  land.  Undoubt- 
edly the  taxes  for  the  years  1861  and  1862 
did  largely  embrace  taxes  of  the  kind  de- 
'<  scribed,  as  held  in  Shattuck  v.  Daniel,  62 
I  Miss.  836,  and  other  cases  cited  in  the  brief 
I  of  counsel  for  appellant.  See  Dogan  v. 
I  Griffin,  51  Miss.  782;  Beard  v.  Green,  51 
!  Miss.  856.  It  is  held  in  the  case  of  Shat- 
tuck V.  Dafliel  expressly  that  a  tax  sale  made 
for  the  taxes  of  the  year  1861  was  abso- 
lutely void.  It  is  therefore  manifest  that, 
if  It  was  a  condition  precedent  to  the  vest- 
ing of  title  In  the  tax  purchaser  that  he 
should  pay  the  taxes  charged  against  him 
under  the  law  of  the  state  at  that  time 
for  the  years  1861  and  1862,  the  sale  must 
be  declared  void.  A  very  ingenious  and  able 
argument  is  made  to  show  that  it  was  not 
a  condition  precedent,  but  that  the  purchaser 
at  the  tax  sale,  by  the  very  fact  of  his 
purchase  and  the  execution  of  the  deed 
pursuant  thereto,  acquired  an  inchoate  estate 
in  land  which  vested  in  blm  Immediately 
after  the  tax  sale  and  the  payment  of  his 
bill,  which  estate  was  subject  to  be  defeat- 
ed by  redemption  within  two  years,  but 
that  after  the  expiration  of  two  years  the 
title  became  absolute  and  unconditional  in 
the  tax  purchaser.  The  complete  answer  to 
this  proposition  is  the  case  of  Adams  v. 
Mills,  71  Miss.  150,  14  South.  462.  So  long 
as  that  decision  remains  the  law,  it  must  be 
held  that  the  payment  of  these  two  years' 
taxes  was  a  condition  precedent  to  the  vest- 
ing of  the  title.  In  Adams  v.  Mills  the  court 
held  that  where,  during  the  year  for  re- 
demption, the  tax  deed  was  by  the  clerk 
marked  "Canceled,"  and  was  delivered  to 
one  supposed  to  be  the  owner,  who  promised 
to  pay  the  purchase  money,  but  several  weeks 
afterwards  discovered  that  he  was  not  the 
owner,  and  returned  the  deed  without  pay- 
ing, whereupon  the  cancellation  was  stricken 
off  by  the  clerk,  all  within  the  year,  the 
tax  title  was  thereby  rendered  void,  because, 
said  the  court,  "under  section  571  of  the 
Revised  Code  of  1880,  the  provision  requir- 
ing a  tax  deed  to  be  deposited  with  the 
chancery  clerk,  to  remain  for  one  year,  was 
for  the  benefit  of  the  owner,  and  was  a 
taecessary  part  of  the  proceedings  to  divest 
his  title."  This  case  is  decisive  of  this  par- 
ticular point  And  as  we  understand  the 
case  of  Shattuck  v.  Daniel,  supra  (page 
839),  it  supports  the  same  doctrine.  The 
facts  there  were  that  the  Auditor  had  made 
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a  deed  to  the  complainant  in  that  case  from 
the  state  before  the  redemption  period  had 
-expired.  On  that  point  the  court  said: 
"But  when  the  right  of  redemption  has 
been  cut  off,  and  not  before,  is  the  land 
subject  to  entry  by  a  dtlzen.  The  com- 
plainant purchased  from  the  state  22d  June, 
1870.  Less  than  a  year  had  elapsed  from 
the  date  of  the  sale,  in  1869,  to  the  time 
of  complainant's  purchase.  The  authority  of 
the  Auditor  to  make  sale  is  conferred  by 
the  statute;  that  is,  after  two  years  from 
the  date  of  the  purchase  by  the  state,  if 
In  the  meantime  there  has  been  no  redemp- 
tion. We  have  seen  that  the  state  got  noth- 
ing under  the  tax  sale  of  1862.  She  did 
acquire  an  inchoate  title  by  the  sale  in 
1869,  which  would  have  become  absolute,  as 
a.  title  of  prima  facie  validity,  after  two 
years  from  that  date.  Bat,  since  the  Au- 
ditor allowed  the  complainant  to  oiter  the 
land  and  become  a  purchaser  contrary  to 
the  statute,  it  follows  that  he  did  not  ob- 
tain the  state's  title." 

It  is  said  again  that  on  demurrer  there  Is 
nothing  in  the  pleadings  to  show  that  the 
purchaser  paid  the  taxes  of  1861  and  1862. 
The  response  to  this  Is  that  the  pleadings 
show  that  the  purchaser  got  the  tax  deed,  and 
that  the  presumption  of  law,  available  on 
demurrer,  is  that  he  could-  not  have  gotten  It 
without  having  paid  to  the  probate  clerk  the 
taxes  which  the  law  made  it  the  duty  of  the 
clerk  to  collect;  the  presumption  being  that 
the  clerk  did  his  dnty.  It  is  said  again  that. 
If  It  was  a  condition  precedent  that  the  tax 
porchaser  should  pay  the  taxes  accruing  on 
the  land  during  the  said  two  years  (1861 
and  1862),  such  condition  precedent  required 
him  to  pay  only  the  lawful  taxes,  and  not  the 
unlawful  taxes ;  that  that  which  required  the 
performance  of  nnlawfnl  acts  could  not  Itself 
have  been  "really  the  law" — as  counsel 
phrases  it,  "the  actoal  law" :  and  that  since, 
as  a  result  of  the  war  between  the  states, 
these  taxes  were  illegal  and  the  act  imposing 
them  illegal,  therefore  the  court  should  hold 
tiiat,  although  article  43,  c.  3,  Bev.  Code 
1857,  required  the  taxes  of  these  two  years  to 
be  paid,  the  act  must  be  read  as  if  that  part 
was  blank  paper,  and  so  the  purchaser  could 
only  be  held  bound  to  pay  the  lawful  taxes 
Imposed  by  the  lawfully  constituted  authori- 
ties. Says  counsel,  pursnlng  this  argument: 
"So  true  Is  this  that  Smith  might  have  de- 
clined to  pay  the  war  taxes,  and  have 
allowed  his  land  to  sell  for  the  payment 
thereof,  yet  he  would  not  have  been  in  de- 
fault, and  under  the  law  no  court  would  have 
held  him  in  default  because  of  his  nonpay- 
ment of  such  unlawful  taxes.  •  •  •  It 
was  not  the  lawful  duty  resting  upon  Smith, 
either  as  tax  purchaser  or  as  citizen,  to  do 
any  act  which  in  the  last  analysis  was  un- 
lawful. It  was  not  his  lawful  duty  to  aid 
in  rebellion  against  the  lawful  government — 
against  the  United  States ;  nor  did  article  43 
of  the  revenue  act  of  the  Bevised  Code  of 


1857  reqnlre  blm  to  do  fM>  as  a  condition 
to  the  vesting  of  his  title.  It  only  required 
him  to  do  that  which  was  lawful,  nothing 
else.  It  made  no  difference  If  at  the  time 
he  thought  It  was  lawful  for  him  to  pay  the 
war  taxes  or  not;  and  the  sole  proposition 
nnder  consideration,"  says  counsel,  "is  what 
was  Smith's  lawful  duty  at  the  time?  Noth- 
ing would  have  made  any  single  act  which 
was  in  defiance  of  the  statntes  and  law  of  the 
United  States  valid,  except  the  success  of  the 
Confederacy."  And  counsel  insists  that  the 
argument  for  appellant  proceeds  upon  the 
erroneous  hypothesis  that  the  acts  In  con- 
trovention  of  the  laws  and  Constltntlon  of 
the  United  States  were  void  as  against  that 
government,  but  valid  in  Mississippi.  "This," 
he  says,  "new  can  be  true,  because  the 
Supreme  Court  of  the  United  States  has 
always  held  that  Mississippi  has  never  been 
out  of  the  Union." 

We  have  quoted  this  much  from  counsel's 
brief,  because  the  quotation  presents  the  cmx 
of  bis  whole  oontenticm.  Counsel  miscon- 
ceives the  true  view  on  this  subject,  as  stated 
In  Texas  v.  White,  7  WalL  732,  19  L.  Ed. 
227,  Shattuck  t.  Daniel,  supra,  and  Buck  t. 
Yasser,  47  Miss.  559.  The  court  takes  judi- 
cial knowledge  of  the  condition  of  the  country 
In  1861,  of  what  the  status— tbe  actual 
status — of  MisslBsippi  was  at  the  time.  The 
United  States  Supreme  Court,  and  all  other 
courts  of  the  Union,  Judicially  knew  that  war 
was  flagrant,  and  that  Mississippi  had  a 
de  facto  government,  with  de  facto  o£acial8, 
which  officers  were  bound,  necessarily,  to 
execute  the  mandates  of  the  de  facto  govern- 
ment then  In  power  and  exercising  authority. 
Dewing  V.  Perdlcaries,  96  U.  S.  193,  24  U. 
Bd.  654.  The  acta  of  the  Legislature  in  aid 
of  the  Confederacy  were,  of  course,  void  in 
law.  No  title  acquired  in  pursuance  of  a  tax 
sale  such  as  this  could,  therefore,  possibly  be 
valid.  Counsel  admits  the  act  to  be  void  in 
so  far  as  it  Imposes  the  duty  on  the  probate 
clerk  of  collecting  the  taxes  of  the  years 
1861  and  1862;  but  he  denies  that  tbe  pro- 
bate clerk  was  bound  by  what  he  calls  "the 
actual  law"  to  exact  the  payment  of  these 
taxes.  It  may  be  quite  true  that  the  act  of 
the  clerk  in  exacting  the  payment  of  the 
taxes  was  in  pursuance  of  an  Illegal  act,  as  a 
matter  of  law,  according  to  the  result  of  the 
dTll  court  But  it  is  none  the  lees  tnie  that 
at  tbe  time  he  acted  be  was  tbe  de  facto 
official  of  a  de  facto  government,  bound  to 
obey  the  authority  of  such  government  at  his 
peril.  It  was  not  part  of  bis  duty  to  deter- 
mine at  that  time  whether  these  taxes  were 
legal  or  illegal.  All  he  bad  to  do  was  to 
obey  the  statutes  of  tbe  state  as  written, 
and  the  legal  presumption  Is  that  he  did  obey 
what  was  to  him  the  law.  The  Supreme 
Court  of  the  United  States  in  Texas  v.  White 
says:  "The  Legislature  of  Texas,  at  the 
time  of  tbe  repeal,  constltnted  one  of  the 
departments  of  a  state  government  estab- 
lished in  hostility  to  tbe  Constitation  of  tbe 
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United  State&  It  cannot  be  regarded,  there- 
fore. In  tbe  coiurts  of  the  United  States,  as  a 
lawful  Legislature,  or  its  acts  as  lawful  acts. 
And  yet  it  is  a  bistorlcal  fact  that  the  gov- 
ernment of  Texas,  then  in  full  control  of 
the  state,  was  its  only  actual  government ; 
and  certainly  If  Texas  bad  been  a  separate 
state,  and  not  one  of  tbe  United  States,  the 
new  government,  having  displaced  the  regular 
authority  and  having  established  itself  in  the 
customary  seats  of  power  and  in  the  exercise 
of  the  ordinary  functions  of  adminlstrationi 
would  have  l>een  construed  in  the  strictest 
sense  of  tbe  words  a  de  facto  government, 
and  its  acta  during  the  time  of  its  existence 
as  such  would  be  effectual,  and  in  almost  all 
respects  valid.  And  to  some  extent  this  is 
true  of  the  actual  government  of  Texas, 
though  unlawful  and  revolutionary  as  to  the 
United  States.  It  is  not  necessary  to  attempt 
to  any  extent  deflnittons  within  which  tbe 
acts  of  a  state  government  must  be  treated  as 
valid  or  invalid.  It  may  be  said,  perhaps 
with  sufficient  accuracy,  that  acts  necessary 
to  peace  and  good  order  among  citizens,  such, 
for  example,  as  acts  sanctioning  and  protect- 
ing marriage  and  the  domestic  relations, 
governing  the  course  of  descents,  regulati>ig 
tbe  conveyance  and  transfer  of  property,  raal 
and  personal,  and  providing  remedies  fi>r 
Injuries  to  persons  and  estates,  and  other 
similar  acts,  which  would  be  valid  If  emanat- 
ing from  a  lawful  government,  must  be 
regarded  in  general  as  valid  when  proceeding 
from  an  actual,  though  unlawful,  government, 
and  that  acts  in  furtherance  or  support  of 
rebellion  against  the  United  States,  or  In- 
tended to  defeat  the  Just  rights  of  citizens, 
and  other  acts  of  like  nature,  must,  in  general, 
be  regarded  as  invalid  and  void.  6  Rose's 
Notes  on  U.  S.  Reports,  1071."  We  under- 
stand this  to  be  the  settled  course  of  decision 
on  this  subject  by  the  United  States  Supreme 
Court,  and  it  will  not  do  to  say  that,  because 
the  result  of  the  great  Civil  War  made  the 
act  of  the  Legislature  in  so  far  as  it  required 
tbe  payment  of  the  taxes  of  the  years  1861 
and  1882  void  as  a  legal  proposition,  the 
court.  In  passing  upon  the  validity  of  the  tax 
title  where  the  tax  purchaser  actually  did  pay 
tbe  illegal  taxes  and  tbe  probate  clerk 
actually  did  exact  them,  is  to  be  governed  by 
tbe  fanciful  supposition  that  the  purchaser 
coming  to  pay  tbe  taxes  of  1861  and  1862, 
or  tbe  owner  coming  to  redeem,  would 
tender  ^nly  tbe  legal  taxes,  instead  of  being 
governed  by  what  actually  did  occur  as  to  all 
these  parties. 

But  it  is  insisted  again  that  on  this  de- 
murrer there  Is  nothing  in  tbe  pleadings  to 
show  that  the  tax  purchaser  did  pay  these 
taxes  or  that  the  inrobate  clerk  did  exact 
them.  Tbe  legal  presumption  that  the  clerk 
did  his  duty  and  the  possession  of  tbe  deed 
by  the  purchaser  suffldentiy  meet  this  point 
It  is  further  obvious  that  the  owner  could 
not  have  redeemed  this  land  unless  he  bad 
paid,  as  required  by  the  act,  the  whole 
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amount  of  taxes,  legal  and  Illegal ;  and  under 
the  authority  of  Adams  v.  Mills,  supra,  this 
would  render  the  tax  sale  void.  This  argu- 
ment is  sought  to  be  met  by  the  same  line  of 
thought  above  referred  to,  that  tbe  owner 
was  not  required  to  tender  any  illegal  taxes ; 
that  is,  taxes  shown  to  be  illegal  by  tbe 
result  of  the  Civil  War.  This  all  comes  back 
to  tbe  proposition  above  discussed  and  dis- 
posed of.  The  trouble  with  the  argument  of 
the  counsel  for  appellee  is  that  it  blinks  tbe 
great  controlling  fact,  recognized  in  all  well- 
considered  cases,  that  tbe  state  was  at  least 
a  de  facto  government,  at  least  as  to  all 
matters  "parcel  of  its  civil  administration" 
within  its  borders,  and  consequently  whether 
this  tax  title  is  valid  or  void  must  depend 
upon  the  facts  as  they  actually  occurred,  and 
not  upon  a  theory  as  to  bow  they  ought  to 
have  occurred ;  that  is  to  say,  the  actual  legal 
status  imparted  to  them  by  the  result  of  tbe 
Civil  War.  We  speak,  of  course,  of  acts 
like  this  one,  manifestly  in  aid  of  the  Con- 
federato'States.  We  have  here  the  act  of  tbe 
Legislature  requiring  the  payment  of  the 
taxes  of  the  yearn  1861  and  1862.  We  have 
tbe  actual  payment  of  these  taxes  by  the  pur- 
chaser to  the  probate  clerk.  We  have  the 
tax  deed  delivered  in  pursuance  of  such 
payment  by. tbe  probate  clerk.  Such  a  sale 
is  manifestly  void,  and  cannot  possibly  be 
saved  by  any  metaphysical  subtlety  which 
asks  us  to  hold  tbat,  because  the  result  of  tbe 
Civil  War  made  such  an  act  illegal,  therefore 
the  probate  clerk  at  the  time  should  have  dealt 
with  the  act  as  being  Illegal,  and  not  have 
collected  these  Illegal  taxes,  and  the  court 
must  not  deal  with  the  situation  as  it  was, 
with  Judicial  knowledge  of  the  whole  situa- 
tion, the  attitude  of  the  state  and  its  officials, 
and  the  real  conduct  of  tbe  parties  to  tbe 
transaction.  We  are  of  the  opinion,  there- 
fore, In  the  light  of  the  authorities  cited 
in  tbe  briefs  on  both  sides,  that  tbe  tax 
deed  set  up  by  the  appellees  is  void. 

The  decree  is  reversed,  the  demurrer  to  the 
cross-bill  la  sustained,  and  the  cause  re- 
manded. 


BNOCHS   ▼.   MISSISSIPPI   BANK   k 

TRUST  CO. 

(Supreme  Court  of  MissiasippL    Dec.  18,  1905.) 

Equity  —  Jukisdiotior  —  iRAnsQUAor  of 

Leoal  RslfXDT. 

The  note  of  an  applicant  for  insurance 
in  payment  of  the  first  premium  was  rejected 
by  the  insurer.  Subsequently  a  written  a^ee- 
ment  was  entered  into  between  the  applicant 
and  the  agent  of  tbe  insurer,  whereby  the 
note  was  reinstated  as  a  valid  note.  The  in- 
surer forwarded  the  note  to  the  agent  for 
collection,  who,  as  president  of  a  bank,  bought 
the  note  for  the  bank.  The  directors  of  the 
bank  had  no  knowledge  of  any  equities  against 
the  note  that  might  arise  by  reason  of  the  agree- 
ment The  applicant  denied  liability  on  the 
note,  on  the  ground  of  the  wrongful  conduct 
of  the  insurer  and  agent  after  the  making  of 
the  agreement.  Held,  that  equity  had  jurisdic- 
tion of  a  suit  by  the  bank  against  tbe  applicant. 
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agent,  and  inmirer  for  a  discoreiT  of  the  con- 
tents of  the  agreement  and  for  a  decree  for  the 
amount  of  the  note,  as  the  defendants  had  by 
their  conduct  created  uncertainty,  rendering 
a  remedy  at  law  Inadequate. 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty;  R.  B.  Mayes,  Chancellor. 

Bill  in  chancery  by  the  Mississippi  Bank  & 
Trust  Company  against  F.  B.  Enochs  and 
others.  From  a  decree  overruling  a  demurrer 
to  the  bill,  defendant  F.  B.  Bnochs  appeals. 
Affirmed. 

Green  &  Green,  for  appellant  Harper  & 
Potter,  for  appellee. 

WHITFIELD,  C.  J.  The  case  made  by  the 
amended  bill  Is  substantially  this:  That 
Enochs  took  out  a  life  insurance  policy  in  the 
New  York  Life  Insurance  Company;  that  he 
had  at  the  time  a  previous  policy  In  said  com- 
pany; that  the  defendant  Mims  negotiated 
this  contract  of  Insurance,  and  received  a 
premium  note  of  $903  for  the  same,  and  trans- 
mitted the  same  to  the  home  office  df  the  com- 
pany at  New  York;  that  upon  its  reception 
It  was  discovered  that  there  was  a  discrep- 
ancy between  the  application  in  this  case  and 
the  previous  application  as  to  the  age  of 
Enochs;  that  thereupon  the  company  sent  the 
policy  to  Mims,  with  instructtoDs  not  to  con- 
summate the  contract  until  this  discrepancy 
should  be  explained;  that  there  ensued  a  con- 
ference between  Mims  and  Enochs  touching 
this  and  other  matters,  and  that  thereupon 
a  written  agreement  was  entered  Into  be- 
tween Mims,  as  agent  for  the  company,  and 
Enochs,  flzlng  and  settling  the  liability  of 
Enochs;  that  this  written  agreement  rein- 
stated the  note  as  a  valid  note  upon  the  execu- 
tion of  the  written  agreement  which  is  aver- 
red to  be'Oie  real  basis  of  the  action;  that 
thereafter  Hhe  note  was  forwarded  from  the 
home  office  at  New  York  to  Mims  for  collec- 
tion ;  that  Mims  was  both  agent  for  the  New 
York  Life  Insurance  Company  and  the  presi- 
dent of  the  Mississippi  Bank  &  Trust  Com- 
pany; that  Mims  as  president  of  the  bank 
bought  from  himself  as  agent  of  the  insur- 
ance company  the  note;  that  the  directors  of 
the  bank  bad  no  knowledge  of  any  equities 
against  the  note  that  might  arise  out  of  the 
contents  of  said  written  agreement;  that  the 
note  was  made  payable  by  Enochs  to  bis  own 
order,  and  indorsed  by  him  In  blank,  all  this 
being  done,  however,  prior  to  the  written 
agreement;  that  the  bank  notified  Enochs  that 
It  was  the  owner  of  the  paper  and  demanded 
payment,  whereupon  Enochs  denied  all  liabil- 
ity, placing  his  nonliability  upon  the  alleged 
wrongful  conduct  of  the  other  defendants 
subsequent  to  said  written  agreement;  that 
Mims'  action  In  buying  the  note  for  the  bank 
as  agent  of  the  insurance  company  was  un- 
lawful, he  having  a  personal  interest  in  the 
commissions  accruing  from  said  note;  that  a 
discovery  of  the  contents  of  said  written  in- 
strument was  essential  to  the  ends  of  justice 
<tnd  necessary  in  the  cause,  to  enable  the  com- 


plainant to  fix  the  liability  where  it  was  placed 
by  the  terms  of  said  written  agreement;  that 
by  virtue  of  these  dealings  between  the  three 
parties,  Enochs  and  Mims,  as  agent  of  the 
Insurance  company,  on  the  one  band,  and 
president  of  the  bank,  on  the  other,  the  whole 
uncertainty  and  confusion  as  to  where  the 
liability  lawfully  belonged  had  been  directly 
created  by  the  said  conduct  of  the  three  de- 
fendants themselves;  and  that  the  remedy, 
if  any,  at  law,  was  thereby -made  wholly  in- 
adequate. Wherefore  the  bill  prayed  prima- 
rily for  discovery,  and,  upon  discovery,  for  a 
decree  for  the  amount  of  tlie  note.  The  bill 
was  demurred  to  on  the  ground  of  want  of 
jurisdiction;  the  insistence  being  that  the 
remedy  was  at  law.  The  conrt  below  over- 
ruled the  demurrer.  Mims  and  the  New  York 
Life  Insurance  Company  declined  to  appeal, 
but  Enochs  prosecuted  this  appeal  alone. 

The  argument  chiefly  insisted  upon  for 
appellant  is  that,  since  the  note  was  not  with- 
in our  anticommerdal  statute,  no  equities 
which  Enochs  had  against  the  note  could  be 
set  up,  and  hence  that  a  discovery,  the  object 
of  which  was  to  disclose  such  equities,  would 
be  immaterial.  This  view  fails  to  take  in 
the  full  scope  and  breadtih  of  the  case  made 
by  the  bilL  It  Is  to  be  observed,  first,  that 
this  note  is  still  in  the  hands  of  a  bank  of 
which  Mims  is  president ;  that  the  averment 
is,  not  that  the  bank  did  not  know  of  these 
equities,  but  that  the  directors  did  not  know 
that  the  purchase  was  unlawful,  and  the  ques- 
tion as  to  whether  notice  to  Mims,  the  presi- 
dent, would  be  notice  to  the  bank,  was  left 
open;  and,  finally,  that  the  suit  proceeds  for 
its  mala  basis,  not  upon  the  note  originally 
given,  as  a  piece  of  commercial  paper,  pay- 
able to  bearer,  practically,  but  upon  the  lia- 
bility upon  said  note  growing  out  of  a  subse- 
quent written  agreement,  which  was  neces- 
sary to  adjust  the  differences  In  dispute  be- 
tween the  parties  and  reinstate  the  note  as  a 
binding  obligation,  and  that  the  dealing  with 
this  note  had  been  by  Mims,  agent  both  for 
the  Insurance  company  and  the  bank  and  the 
negotiator  of  the  insurance,  with  Enochs. 
It  Is  easily  conceivable  upon  this  state  of 
case  that  Enochs  might  prevail  in  a  salt 
at  law,  and  that  the  life  insurance  company 
might  prevail  in  a  second  suit  at  law.  Learn- 
ed counsel  for  appellant  frankly  admits  that 
"the  argument  for  appellee  might  have  bean 
sound  under  a  different  state  of  case,  but 
not  where  the  discovery  sought  is  irrelevant 
and  immaterial";  that  is  to  soy,  counsel  ad- 
mits that  the  argument  that  both  Enochs  and 
the  New  York  Life  Insurance  Company  might 
successfully  defeat  actions  at  law  might  be 
a  sound  argument  but  for  the  fact  that  the 
one  piece  of  paper,  the  note,  looked  at  by 
itself.  Is  practically  payable  to  bear»,  and 
therefore  would  ordinarily  cat  oft  equities. 
But  this  view  takes  in  only  half  of  the  case 
made  by  the  bill.  Looking  at  the  whole  case, 
as  we  have  stated  it,  we  think  it  a  case  pecul- 
iarly for  equity  Jurisdiction,  because  of  the 
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manifest  confoBlon  and  Tmcertalnty  which 
the  defendants  themselves  by  their  conduct 
In  the  matter  have  created,  and  because,  as  a 
corollary  of  this,  of  the  utter  Inadequacy  of 
the  remedy  at  law.  The  case  falls  within 
the  principles  announced  In  Mississippi  Com- 
press 'Company  v.  Levy,  83  Miss.  774,  36 
South.  281. 

Therefore  the  decree  Is  affirmed,  and  the 
cause  remanded,  with  leave  to  answer  with- 
in 30  days  from  the  filing  of  the  mandate  in 
the  court  below. 


ILLINOIS  CENT.  B.   CO.  v.   BROWN. 
(Supreme  Court  of  Missiasippi.    Dec.  18,  1905.) 

1.  RAIIJB0AD&— INJTBY   TO    PEBSOR    ON    TBAIH 
— BVIDENCZ. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  trespaaser,  caused  by  beiug 
compelled  to  Jump  from  a  rapidly  moTing  train, 
evidence  held  to  support  a  verdict  for  plaintiff. 

2.  Appeai,  —  Habicless  Ebbob  —  Judokent 

COBBECT    ON    MeBITS. 

Where  the  overwhelming  preponderance  of 
the  evidence  sustains  the  miding  of  the  jury, 
and  demonstrates  that  no  other  verdict  could 
reasonably  be  expected,  the  judgment  will  not 
be  reversed  for  minor  errors,  unless  the  dama- 
ges are  grossly  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  {  4034.] 

Appeal  from  Circuit  Ooort,  Hinds  County; 
D.  M.  Miller,  Judga 

Suit  by  Dave  Brown,  by  next  friend,  Louisi- 
ana Brown,  against  the  Illinois  Central  Rail- 
road Company,  for  damages  for  personal  in- 
juries. From  a  Judgment  In  favor  of  the 
plaintlCF,  defendant  appeals.    Affirmed. 

Dave  Brown,  a  minor  19  years  old,  board- 
ed a  slowly  moving  freight  train  of  appellant 
as  It  was  leaving  Jackson,  Miss.,  going  south. 
In  the  town  of  Duttoville,  immediately  south 
of  Jackson,  while  the  train  was  nmning  at 
the  rate  of  about  25  miles  an  hour,  a  brake- 
man.  In  the  employ  of  the  company  and  en- 
gaged in  the  company's  business,  approached 
the  plaintiS  and  ordered  him  to  get  off. 
Plaintiff  requested  the  brakeman  to  let  him 
work  his  way  to  Gallman,  where  he  was  en- 
gaged In  grading  for  the  company.  This  re- 
quest was  refused,  and  plaintiff  then  offered 
to  pay  his  fare;  but  the  brakeman  refused  to 
receive  It  and  ordered  him  to  Jump  off. 
Plaintiff  .then  asked  to  be  allowed  to  stay  on 
the  train  until  it  slowed  up,  stating  that  he 
was  afraid  to  Jump  off  while  It  was  going 
80  fast;  but  the  brakeman  refused  to  allow 
him  to  do  so,  and  threw  his  right  hand  be- 
hind him  as  If  to  draw  a  pistol.  Plaintiff, 
seeing  the  butt  of  a  pistol  in  the  brakeman's 
pocket,  became  alarmed  for  his  life,  and  ran 
down  the  side  of  the  car,  and  steadied  him- 
self, and  Jumped  off,  and  was  thrown  heels 
over  head  several  times  before  he  stopped 
rolling.  His  right  leg  was  hurled  under  the 
car  and  crnshiid,  so  that  it  had  to  be  amputat- 
ed. The  declaration  charged  that  such  ac- 
tlpn  on  the  part  of  the  defendant  constituted 


a  wanton  and  wlllfnl  wrong,  and  that  de- 
fendant was  guilty  of  gross  negligence  In 
compelling  plaintiff,  through  fear  of  his  life, 
to  Jump  from  the  rapidly  moving  train  and 
thus  become  maimed.  Upon  the  trial  the 
Jury  rendered  a  verdict  In  favor  of  the  plain- 
tiff. 

Mayes  &  Longstreet,  for  appellant  Wells 
&  Wells,  Alexander  &  Alexander,  and  Geo. 
B.  Power,  for  appellee. 

TRULY,  3.  We  deem  it  unnecessary  to 
enter  upon  any  critical  examination  of  the 
errors  alleged  to  exist  in  the  instructions 
granted  the  appellee.  The  record  as  here 
presented  discloses  a  case  plainly  entitling  the 
appellee  to  a  recovery.  His  own  story  of  the 
occurrence,  strongly  corroborated  by  disin- 
terested witnesses,  stands  without  substan- 
tial contradiction.  The  employes  for  the  ap- 
pellant merely  deny  all  knowledge  of  the 
affair  or  aver  that  they  were  not  the  Individ- 
uals causing  the  Injury.  Under  this  state 
of  case,  where  the  overwhelming  preponder- 
ance of  the  evidence  sustains  the  finding  of 
the  jury  and  demonstrates  that  no  other  ver- 
dict could  reasonably  be  expected  upon  an- 
other trial,  the  judgment  will  not  be  reversed, 
even  conceding  the  existence  of  minor  errors, 
unless  the  damages  awarded  be  grossly  ex- 
cessive. In  the  Instant  case  there  is  not, 
and  could  not  be,  any  contention  that  the  sum 
awarded  this  appellee  affords  more  than  a 
meager  compensation  for  the  permanent  In- 
jury Inflicted. 

Affirmed. 


CUNNINGHAM  v.  8TATH. 
(Supreme  Court  of  Mississippi.    Dec.  18,  1906.) 

1.  Cbiminai,  Law— Invasion  of  Pbovinoe  ot 
jcby— i n8tbucti0n8. 

Where  the  theory  of  accused  was  that  he 
did  not  shoot  at  prosecutor,  but  merely  fired 
his  gun  to  prevent  the  commission  of  an  as- 
sault, an  instruction  that  an  unwarranted 
attack  on  defendant  did  not  justify  him  in 
shooting  at  prosecutor  with  a  deadly  weapon 
was  erroneous,  as  assuming  the  pivotal  point 
of  the  defense. 

2.  Homicide— AssATjLT  with  Intent  to  K11.L 
—Elements. 

Where,  at  the  time  accused  fired  his  gun, 
prosecutor,  armed  with  a  stick,  was  chasing 
accused  with  intent  to  beat  him,  in  order  to 
sustain  a  conviction  of  an  assault  with  intent 
to  kill  and  murder,  the  state  must  show  that 
the  gun  was  fired  with  intent  to  kill  and  with 
malice  aforethought. 

Appeal  from  Circuit  Court,  Lee  County; 
J.  Q.  Robins,  Special  Judge. 

Douglas  Cunningham  was  convicted  of  an 
assault  with  intent  to  kill  and  murder,  and 
be  appeals.    Reversed. 

The  record  discloses  the  following  tacts 
in  substance:  John  Hoyle,  armed  with  a 
stick,  was  pursuing  the  appellant  with  the 
Intention  of  giving  him  a  thrashing.  After 
running  some  distance,  appellant,  who  had 
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a  shotgnn  In  his  hand,  tamed  and  drew 
it  on  his  antagonist,  who  Jnmped  behind  a 
wagon  loaded  with  cotton,  when  appellant 
fired  two  shots.  Appellant  then  turned  and 
fled.  The  trial  court  gave  the  following 
Instruction  for  the  state :  "No.  1.  The  court 
charges  the  jury  that  force  may  be  used 
to  resist  force  proportionate  to  the  attack 
made,  and  although  the  jury  may  believe, 
from  the  evidence,  that  Hbyle  made  an  un- 
warranted attack  upon  defendant  with  a 
stick,  yet  this  did  not  of  itself  Justify  de- 
fendant in  shooting  at  Hoyle  with  a  gun  or 
deadly  weapon,  unless  the  Jury  believe  from 
the  evidence,  or  have  a  reasonable  doubt 
thereof,  that  the  stick  In  Hoyle's  hands  was 
a  deadly  weapon." 

Anderson  &  Iiong,  for  appellant  J.  N. 
I'lowers,  AsBt  Atty.  Gen.,  for  the  State. 

TBUIiY,  J.  The  first  instruction  granted 
the  state  is  fatally  erroneous.  It  assumes 
as  true  and  proven  against  the  defendant 
the  pivotal  point  of  his  defense,  to  wit,  that 
he  had  shot  "at  Hoyie  with  a  gun  or  deadly 
weapon."  The  theory  of  defense  relied  on 
by  the  defendant  was  that  he  did  not  at  any 
time  shoot  "at  Hoyle,"  but  simply  fired  his 
gun  in  an  effort  to  prevent  the  commissloa 
of  an  assault  and  battery,  which  Hoyle  him- 
self confesses  he  was  at  the  time  endeavor- 
ing to  commit  upon  the  defendant 

Again,  the  instruction  is  in  direct  conflict 
with  the  third  instruction  granted  the  ap- 
pellant, which  correctly  charged  the  Jury, 
if  they  had  a  reasonable  doubt  as  to  wheth- 
er the  defendant  "fired  the  gun  at  Hoyle, 
or  fired  it  away  from  him  to  scare  him  and 
prevent  him  from  catching  and  beating 
him,"  that  they  should  then  acquit  The 
undisputed  facts  of  this  record  are  that  at 
the  time  the  gun  was  fired  the  first  time, 
Hoyle,  the  prosecuting  witness,  armed  with 
a  stick,  was  chasing  appellant  with  Intent 
to  beat  or  thrash  him.  Under  this  state  of 
case.  In  order  to  sustain  a  conviction  of  the 
felony  charged  in  the  Indictment  It  was 
incumbent  on  the  state  to  prove,  not  only 
that  the  gun  was  fired  with  intent  to  kill 
Hoyle,  but  that  it  was  so  fired  with  malice 
aforethought  and  the  Instructions  should  be 
framed  accordingly. 

Reversed  and  remanded. 


CITT  OP  ORLANDO  v.  ORLANDO  WATER 
&  LIGHT  CO.  et  al. 

(Supreme  Court  of  Florida,  Division  A^ 

Nov.  7.  1905.    On  Rehearing,  Dec.  5, 

1905.) 

1.  Mttnicipai,  Corpobations— Extension  of 
Limits— Filing  Objections. 

Under  section  722  of  the  Revised  Statutes 
of  1802,  providing  for  the  extension  of  the  terri- 
torial limits  of  incorporated  cities  or  towns, 
the  filing  of  objections  as  contemplated  by  the 
act  within  30  days  with  the  clerk  of  the  circuit 
court,  who  is  the  custodian  of  the  records  of 
such  court  is  proper;  and  such  filbig  will  stay 


action  by  the  city  until  the  further  order  of  the 
court.  The  failure  to  present  such  (Ejections  to 
the  judge  and  to  procure  the  statutory  order 
thereon  will  not  authorize  the  city  to  proceed 
after  the  objections  are  properly  filed  with  the 
clerk  within  the  time  required  by  the  statute, 
at  least  wliere  no  laches  on  the  piart  of  the  ob- 
jectors ore  shown. 
2.  Same — Sutfichwot  of  Objections! 

Where  the  objections  to  the  extension  of 
the  territorial  limits  of  a  city,  filed  under  sec- 
tion 722  of  the  Revised  Statutes  of  18^  are 
that  the  district  proposed  to  be  annexed  is 
sparsely  settied,  with  less  than  10  registered 
voters,  and  is  remotely  situated  from  the  thickly 
settled  portions  of  the  city  that  it  would  receive 
no  advantages  of  lights  and  police  protection; 
that  it  would  be  in  no  way  benefited  by  annexa- 
tion, but  would  be  burdened  witJi  additional 
taxes  without  benefit  therefrom ;  and  that  the 
residents  in  said  district  prefer  to  remain  in 
the  country — ^and  where  all  parties  were  heard 
on  the  merits,  no  exception  being  taken  to 
the  character  of  the  objections,  and  when  it 
does  not  appear  tliat  the  circuit  court  abused  the 
discretion  vested  in  it  by  the  statute  in  sustain- 
ing the  objections  to  annexation  as  filed,  the 
ruling  of  the  court  sustaining  the  sufficiency 
of  the  objections  on  a  motion  for  new  trial  will 
not  be  disturbed. 
8.  APPEAir— Review— Discretion   of   Coubt. 

Where  there  is  evidence  to  support  an  order 
of  the  circuit  court  under  section  722  of  the 
Revised  Statutes  of  1802,  that  objections  to  an- 
nexation of  territory  to  a  city  I>e  sustained  and 
that  such  territory  be  not  annexed,  the  order 
will  not  tie  disturbed  here. 

On  Rehearing. 

4.  mukicipal   gorpobationb — extensioit  op 
Limits — Statutes — Constbtjction. 

The  word  "whereupon,"  when  used  in  a 
statute,  does  not  necessarily  mean  "immediate- 
ly." The  word  "thereupon"'  may  mean  "imme- 
diately," but  its  effect  may  be  limited  by  other 
terms  of  the  statute. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Orange  County! 
Minor  S.  Jones,  Judge. 

Petition  by  the  Orlando  Water  &  Light 
Company  and  others  against  the  city  of  Or- 
lando to  set  aside  a  proceeding  for  the  ex- 
tension of  the  city  limits.  Judgment  for 
petitioners,  and  defendant  brings  error.  Af- 
firmed. 

Louis  C.  Massey,  for  plaintiff  in  error. 
Beggs  &  Palmer,  for  defendants  in  error. 

WHITFIELD,  J.  .  On  December  81,  1904. 
a  petition  was  filed  in  the  circuit  court  for 
Orange  county  by  the  defendants  In  error, 
under  the  provisions  of  section  722  of  the 
Revised  Statutes  of  1892,  In  which  It  Is  alleg- 
ed that  by  an  ordinance  adopted  December 
1,  1904,  and  approved  by  the  mayor  Decem- 
ber 2,  1904,  "the  city  council  of  the  city  of 
Orlando  does  hereby  declare  Its  intention  to 
annex  at  the  expiration  of  thirty  days  from 
the  approval  of  this  ordinance  a  tract  of 
land  adjoining  the  said  city  on  the  north," 
describing  it;  that  petitioners  object  to  such 
annexation,  briefly  stated,  because  the  dis- 
trict proposed  to  be  annexed  Is  so  remotely 
situated  from  the  thickly  settled  portions 
of  the  city  of  Orlando  that  It  would  receive 
no  advantages  of  lights  and  police  protection, 
because  it  would  be  in  no  way  benefited. 
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but  would  be  burdened  with  addlttonal  taxes 
without  benefit  therefrom,  and  because  said 
district  la  sparsely  settled,  with  less  than  ten 
registered  voters,  and  petitioners  prefer  to 
live  In  the  country,  and  would  receive  no 
pleasure  or  profit  by  being  taken  into  the 
city. 

The  transcript  recites  that  "on  the  19th 
day  of  January,  1905,  the  court,  due  notice 
being  given  of  the  hearing,"  issued  an  order 
on  the  petition  for  a  notice  to  be  issued  by 
tbe  clerk,  to  be  served  on  the  mayor,  fixing 
February  13,  1905,  for  the  hearing  on  said 
application.  The  notice  was  issued  by  the 
clerk  and  was  served  on  the  mayor  of  the 
city  of  Orlando,  who  filed  an  answer  In 
which  it  is  contended  that  the  court  should 
not  proceed  with  said  petition  because  the 
ordinance  above  referred  to  was  passed  De- 
cember 1,  1904,  and  approved  by  the  mayor 
December  2,  1904,  and  that  consequently  the 
last  day  for  filing  objections  by  way  of  pre- 
senting a  petition  and  obtaining  an  order 
staying  the  proceedings  therein  was  January 
2,  1906;  that  the  paper  filed  as  a  petition 
herein  was  filed  In  the  cletk'a  oflBce  of  the 
court  on  December  SI,  1904,  but  was  not  pre- 
sented to  the  circuit  judge  until  January  18, 
1905;  that,  said  city  having  no  notice  of  said 
application  at  the  time  and  no  order  re- 
straining it  having  been  Issued,  the  city 
council  of  said  city  on  January  8,  1906,  pass- 
ed, and  on  January  4,  1905,  the  mayor  ap- 
proved, an  ordinance  annexing  said  district 
to  the  city  of  Orlando. 

To  this  answer  the  petitioners  demurred 
on  the  ground  that  the  answer  does  not  al- 
lege that  a  petition  was  not  filed  in  the  cir- 
cuit court  within  30  days  after  the  approval 
of  the  ordinance  as  required  by  law.  The 
demurrer  was  sustained,  and  a  hearing  was 
bad  before  the  circuit  Judge,  who  made  the 
following  order:  "Upon  a  hearing  of  said 
petition  or  application,  and  after  hearing  the 
evidence.  It  is  hereby  ordered,  adjudged, 
and  decreed  that  the  said  objections  In  said 
application  or  petition  shall  be  sustained, 
and  that  the  said  tract  shall  not  be  annexed 
to  the  city  of  Orlando.  Done,  ordered,  and 
decreed  in  open  court,  this  the  14th  day  of 
February,  A.  D.  1905.  Minor  S.  Jones, 
Judge." 

A  motion  for  a  new  trial  was  overruled, 
to  which  an  exception  was  taken.  A  writ 
of  error  was  taken  to  this  court,  and  errors 
are  assigned  on  the  sustaining  of  the  demur- 
rer to  the  answer,  the  denying  of  the  motion 
tor  a  new  trial,  and  the  entering  of  the  or- 
der denying  annexation. 

TTnder  the  first  assignment  of  error  it  la 
contended  that  it  was  error  to  consider  the 
petition  which  was  filed  with  the  clerk  of 
the  dreuit  court  within  80  days  from  the 
approval  of  the  ordinance,  and  upon  which 
no  action  was  taken  by  the  court  within 
said  30  days, -for  *lie  reasons,  it  Is  claimed, 
that  the  statute  requires  the  objections  to 
annexation  to  be  presented  to  the  court  with- 


in the  30  days,  so  that  the  statutory  order 
may  be  made  thereon  to  stay  further  action 
by  the  city. 

The  statute  under  which  the  proceeding 
was  taken  (section  722,  Rev.  St  1S92)  is  as 
follows: 

"Sec.  722.  Extension  of  Territorial  Limits. 
If  any  incorporated  city  or  town  shall  de- 
sire to  change  Its  territorial  limits  by  the 
annexation  of  any  unincorporated  tract  of 
land  Iring  contiguous  thereto  and  within  the 
same  connty,  it  shall  be  lawful  so  to  do  In 
the  following  manner:  If  such  tract  con- 
tains less  than  ten  registered  voters,  the 
council  of  said  city  or  town  shall,  by  ordi- 
nance duly  passed  and  approved  as  provided 
by  law,  declare  Its  Intention  to  annex  such 
tract  of  land  to  said  city  or  town  at  the  ex- 
piration of  thirty  days  from  the  approval 
of  said  ordinance,  which  said  ordinance  shall 
thereupon  be  published  once  a  week  for  four 
consecutive  weeks  In  some  newspaper  pub- 
lished in  such  dty  or  town;  or  if  no  news- 
paper is  published  in  said  city  or  town,  then 
at  least  three  printed  copies  of  said  ordi- 
nance shall  be  posted  for  four  consecutive 
weeks  at  some  conspicuous  place  in  said 
city  or  town,  and  three  copies  in  like  man- 
ner in  the  district  to  be  annexed.  If  at  any 
time  before  the  expiration  of  the  thirty  days, 
any  ten  registered  voters  of  said  city  or 
town,  or  any  two  owners  of  real  estate  In 
the  district  so  proposed  to  be  annexed,  shall 
object  to  such  annexation,  they  may  apply 
by  petition  to  the  circuit  court  in  and  for 
the  county  in  which  said  city  or  town  is 
situated,  setting  forth  in  said  petition  the 
proposed  proceedings  of  the  said  city  or  town, 
and  the  grounds  of  their  objections  thereto; 
whereupon  the  said  circuit  court  shall  order 
notice  of  said  application  to  be  served  upon 
the  mayor  of  said  city  or  town,  and  appoint 
a  day  for  the  hearing  of  said  application; 
and  all  further  action  in  the  premises  by 
the  said  city  or  town  shall  thereupon  be 
stayed  until  the  further  order  of  the  said 
court  If,  upon  the  hearing  of  the  said  ap- 
plication, the  said  court  shall  sustain  the  said 
objections,  the  said  tract  of  land  shall  not 
be  annexed;  otherwise  the  said  application 
shall  be  dismissed  and  the  said  tract  of  land 
shall  be  annexed  to  the  said  city  or  town. 
Such  petition  may  be  heard  and  determined 
by  said  court  either  in  term  time  or  in  vaca- 
tion, and  qnestions  of  fact  may  be  determin- 
ed by  such  court  without  a  Jury,  but  each 
party  may  demand  a  Jury  if  they  so  desire. 
If  no  objection  is  filed  as  aforesaid  within 
the  said  thirty  days,  the  said  city  or  town 
may  proceed  by  ordinance  to  annex  the  said 
tract  of  land  and  to  redefine  the  boundary 
lines  of  the  said  city  or  town  so  as  to  in- 
clude therein  the  said  tract  of  land.  If  the 
tract  of  land  so  proposed  to  be  annexed  con- 
tains ten  or  more  registered  voters,  the  or- 
dinance proposing  to  annex  said  tract  of 
land  shall  be  submitted  to  a  separate  vote 
of  the  registered  voters  of  the  said  dty  or 
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towa  and  of  said  tract  of  land.  Sucb  elec- 
tion sball  be  called  and  conducted,  and  the 
expense  thereof  paid  by  the  corporate  au- 
thorities of  said  city  or  town;  and  the  said 
tract  of  land  shall  not  be  annexed  unless 
such  annexation  Is  approved  by  a  majority 
of  two-thirds  of  the  registered  voters  actual- 
ly voting  at  such  election  in  said  district 
and  in  said  city  or  town." 

Under  this  statute  the  filing  of  the  objec- 
tions within  the  30  days  with  the  /;Ierk, 
who  is  the  custodian  of  the  records  of  the 
circuit  court,  was  proper,  and  action  In  the 
premises  by  the  dty  was  thereupon  stayed 
until  the  further  order  of  the  court.  The 
statute  provides  that,  "If  no  objection  is 
filed  as  aforesaid  within  the  said  thirty 
days,  the  said  dty  or  town  may  proceed  by 
ordinance  to  annex  the  said  tract  of  land." 
The  expression  "as  aforesaid"  has  reference 
to  the  character  of  the  paper  filed.  The 
failure  to  present  the  petition  to  the  Judge 
of  the  circuit  court  and  to  procure  the  statu- 
tory  order  thereon  did  not  authorize  the  city 
to  proceed  after  the  objections  were  prop- 
erly filed  with  the  clerk  within  the  time 
required  by  the  statute,  at  least  where  no 
laches  on  the  part  of  the  petitioners  are 
shown. 

It  is  urged  under  the  second  assignment 
of  error  that  the  objections  laid  in  the  pe- 
tition are  not  su^clent  to  prevent  annexa- 
tion, that  the  evidence  does  not  support  the 
allegations  of  the  petition,  and  that  the  evi- 
dence is  insufficient  to  prevent  annexation. 

The  allegations  of  the  petition  in  effect 
are  that  the  district  proposed  to  be  annexed 
is  sparsely  settled,  with  less  than  ten  regis- 
tered voters,  and  is  remotely  situated  from 
the  thickly  settled  portions  of  the  city ;  that 
It  would  receive  no  advantages  of  lights 
and  police  protection,  it  would  be  in  no 
way  benefited  by  annexation,  but  would  be 
burdened  with  additional  taxes  without  bene- 
fit therefrom ;  and  that  the  residents  in 
said  district  prefer  to  remain  In  the  country. 
No  point  was  made  against  this  petition  by 
the  city,  and  all  parties  were  given  an  op- 
portunl^  to  be  heard  at  the  trial  of  the 
merits  of  the  cause,  and  It  does  not  appear 
that  the  circuit  court  abused  the  discretion 
vested  In  it  by  the  above  statute  in  sus- 
taining the  objections  to  annexation  as  they 
are  stated  in  the  petition  when  they  were 
questioned  In  a  motion  for  new  trial.  There 
is  evidence  to  support  the  order  of  the  court 
that  the  objections  In  the  petition  be  sus- 
tained and  that  said  tract  of  land  shall  not 
be  annexed  to  the  city  of  Orlando,  and  the 
order  will  not  be  disturbed  here. 

The  order  is  affirmed,  at  the  cost  of  the 
plaintiff  in  error. 

SHACKLEPORD,  C.  J.,  and  OOCKRELL, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL^  JJ., 
concur  In  the  opinion. 


On  Rehearing. 

PER  OURIAM.  In  a  petition  tor  rehear- 
ing counsel  for  the  plaintiff  In  error  suggest 
that  the  "court  has  overlooked  the  force  and 
effect  of  that  part  of  section  722  of  the 
Revised  Statutes  of  Florida  which  enacts: 
'Whereupon  the  said  circuit  court  shall  or- 
der notice  of  said  application  to  be  served 
upon  the  mayor  of  said  city  or  town  and 
appoint  a  day  for  the  hearing  of  said  ap- 
plication, and  all  further  action  in  the  prem- 
ises by  the  said  city  or  town  shall  thereupon 
be  stayed  until  the  further  order  of  the  said 
court.' " 

The  point  was  not  overlooked  by  the  court 
The  word  "whereupon,"  as  used  In  the 
beginning  of  the  above  quotation,  does 
not  mean  immediately.  Bnrslem  v.  Atten- 
borough,  U  R.  8  C.  P.  Cas.  122;  12  Ency- 
clopaedia of  the  Laws,  of  England ;  30  Am. 
&  Eng.  Ency.  Law,  516.  The  word  "there- 
upon" in  the  same  quotation  refers  to  time: 
but,  as  stated  In  the  opinion,  in  view  of  the 
provision  of  the  statute  that,  "if  no  objec- 
tion Is  filed  as  aforesaid  within  the  said 
thirty  days,  the  said  city  or  town  may  pro- 
ceed by  ordinance  to  annex  the  said  tract 
of  land,"  the  mere  failure  to  procure  the 
statutory  order  did  not  confer  authority 
upon  the  city  to  proceed  after  objections 
were  properly  filed  under  the  statute. 

A  rehearing  Is  denied. 


AKIN  et  aL  v.  MORGAN  et  al. 

(Supreme  Court  of  Florida,  Oct.  24,  1905.    On 

Rehearing,  Nov.  28,  1905.) 

1.  APPKAI. — ^DlSHISSAl RXINBTATElfENT. 

Motions  to  reinstate  appeals  and  writs  of 
error  that  have  been  dismissed  by  the  court 
when  the  cases  were  reached  in  ret:ular  ordsr 
for  final  disposition  after  submission  on  the 
merits  are  noi  considered  with  favor,  where  the 
dismissals  were  because  of  some  neglect  of 
counsel,  unless  such  neglect  is  shown  to  have 
been  caused  by  something  beyond  the  control  of 
counsel. 

2.  Sake — ^Thanbcript  of  Recobd. 

It  is  the  duty  of  counsel  for  appellants  or 
plaintiffs  in  error  to  see  that  the  transcripts  of 
the  proceedings  In  the  court  below  are  properly 
made  up  and  correctly  certified  by  the  clerk  of 
the  trial  court  before  being  filed  here. 
8.  Same — Dismissal — REnrsTATEMEitT 

When  a_  cause  Is  submitted  to  this  court 
upon  its  merits,  and  the  cause  remains  upon  the 
docket  until  it  is  reached  by  the  court  In  regular 
order  for  final  decision  upon  its  merits,  the 
parties  have  had  their  day  in  court ;  and  if  upon 
consideration  of  the  case  it  is  dismissed  for 
some  fatal  defect,  due  to  oversight  or  neglect 
of  counsel,  where  such  oversight  or  neglect  was 
not  beyond  the  control  of  counsel,  the  cause  will 
not  be  reinstated. 
4.  Same — Iitadvebtercb  of  Attobret. 

When  a  cause  is  regularly  submitted  on  its 
merits,  and,  upon  being  taken  up  by  the  court 
In  regular  order  for  final  disposition,  the  writ 
of  error  in  the  cause  is  dismissed  for  a  fatal  de- 
fect in  the  derk's  certificate  to  the  transcript 
of  the  record,  the  cause  will  not  be  reinstate, 
where  the  attorney  for  the  plaintiff  in  error 
shows  that  it  was  through  his  oversight  or  inad- 
vertence, and  that  of  his  stenographer,  that  the 
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fatally  defective  oertlflcate  was  attached  to  th» 
transcript,  and  snch  oversitrfat  or  inadvertence 
is  not  diown  to  have  been  beyond  the  control 
of  counsel. 

(SyUabns  by  the  Court) 

In  Banc.  Error  to  Circuit  Court  Hamil- 
ton County ;  B.  H.  Palmer,  Judge. 

Action  between  J.  8.  Aicln  and  others  and 
Sarah  Morgan  and  others.  From  the  judg- 
ment, Akin  and  others  bring  error.   Dismissed. 

Roberson  &  Small,  for  plaintiffs  in  error. 
D.  B.  Johnson  and  B.  B.  Johnson,  for  de- 
fendants In  error. 

PER  CURIAM.  The  oertlflcate  of  the 
clerk  to  the  record  of  this  case  is  defective, 
In  that  It  fails  to  set  forth  that  it  contains 
a  true  and  correct  "copy"  of  all  the  papers 
and  proceedings  in  said  cause,  etc.  The-iden- 
tlcal  defect  has  been  frequently  held  fatal 
by  this  court  First  National  Bank  of  Pen- 
sacola  y.  Oxford  Lake  Line  (Fla.)  34  South. 
803;  Burnham  v.  Drlggera,  4A  Fla.  168,  82 
South.  796. 

Writ  of  error  dismissed.  All  the  Justices 
concur. 

On  Rehearing. 

This  cause  was  submitted  to  the  court 
upon  briefa  by  counsel  for  the  respective 
parties,  and  when  it  was  taken  up  by  the 
court  In  its  regular  order  for  final  disposi- 
tion upon  its  merits  the  certificate  of  the 
clerk  to  the  transcript  of  the  record  was 
found  to  be  fatally  defective,  In  that  it  certi- 
fied that  the  transcript  contains  "a  true  and 
correct  recital  of  ail  the  papers  and  proceed- 
ings In  said  cause,"  without  stating  that  it 
contains  correct  copies  of  such  papers  and 
proceedings.  The  writ  of  error  was  therefore 
dismissed.     First  National  Bank  of  Pensaco- 

la  T.  Oxford  Lake  Line.  45  Fla. ,  84  South. 

893;  Burnham  v.  Driggers,  44  Fla.  168,  32 
South.  796;  Orange  County  High  School  v. 
Sanford,  17  Fla.  120.  See,  also.  Caulk, 
Adm'r  t.  Fox,  13  Fla.  147 ;  Zlnn,  Aldrich  & 
Co.  T.  Dzialynski,  14  Fla.  43 ;  Rabon  v.  State, 
7Fla.». 

A  motion  to  vacate  the  order  dismissing 
the  writ  of  error,  to  reinstate  the  cause,  and 
to  permit  the  plaintiffs  in  error  to  correct,  or 
cause  to  be  corrected,  the  certificate  of  the 
clerk.  Is  made  upon  the  ground  that  the  omis- 
sion from  the  certificate  of  the  clerk  was  an 
inadvertence  and  accident  The  afBdavits 
presented  in  support  of  the  motion  state  that 
counsel  for  the  plaintiffs  in  error  prepared 
the  transcript  of  the  record  in  the  case  and 
dictated  to  his  stenographer  a  proper  certifi- 
cate; that  the  omissions  from  the  certifi- 
cate were  caused  through  inadvertence  of  the 
stenographer  in  transcribing  the  notes ;  that 
counsel  examined  the  transcript  and  certifi- 
cate after  the  same  had  been  finished  by  his 
stenographer,  but  the  omission  from  the  cer- 
tificate was  by  some  oversight  or  inadvert- 
ence overlooked;  that  the  clerk  of  the  'Cir- 


cuit court,  after  verifying  the  transcript 
signed  said  certificate,  not  noticing  said 
omission. 

'No  application  was  made  for  leave  to  cor- 
rect the  defect  In  the  clerk's  certificate  be- 
fore the  writ  of  error  was  dismissed  on  final 
bearing  because  of  snch  defect 

Motions  to  reinstate  appeals  and  writs  of 
error  that  have  been  dismissed  by  the  court, 
when  the  cases  were  reached  in  regular  order 
for  final  disposition  after  they  had  been  regu- 
larly submitted  on  the  merits,  are  not  con- 
sidered with  favor  where  the  dismissals  were 
because  of  some  neglect  of  the  parties  or 
their  counsel,  unless  such  neglect  is  shown  to 
have  been  caused  by  something  beyond  the 
control  of  the  parties  or  their  counsel. 

It  is  the  duty  of  counsel  for  appellants  or 
plaintiffs  in  error  to  see  that  the  transcripts 
of  the  proceedings  in  the  court  below  are 
properly  made  up  and  correctly  certified  by 
the  clerk  of  the  trial  court  before  being 
filed  here.  See  Orman  v.  Barnard,  6  Fla. 
528 ;  Brldger  v.  Thrasher,  22  Fla.  888 ;  Lovett 
V.  State,  29  Fla.  384,  11  South.  176,  16  L.  R. 
A.  813 ;  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson,  30  Fla.  ,  39  South.  392. 

When  a  cause  is  submitted  to  this  court 
upon  the  merits,  and  the  cause  remains  upon 
the  docket  until  it  Is  reached  by  the  court 
in  regular  order  for  final  decision  upon  its 
merits,  the  parties  have  had  their  day  In 
court;  and  if  upon  consideration  of  the  case 
It  Is  dismissed  for  some  oversight  or  neglect 
of  counsel,  where  such  oversight  or  neglect 
was  not  beyond  the  control  of  counsel,  the 
cause  will  not  be  reinstated.  To  reinstate 
the  cause  would  in  effect  give  to  the  parties 
two  opportunities  to  properly  present  their 
case  for  consideration  by  the  court,  to  the 
detriment  of  other  litigants  whose  cases  are 
awaiting  consideration.  In  this  case  the  at- 
torney for  the  plaintiffs  in  error  shows  that 
It  was  through  his  oversight  or  Inadvertence, 
and  that  of  his  stenographer,  that  the  fatally 
defective  certificate  was  attached  to  the 
transcript  Such  oversight  or  Inadvertence 
is  not  shown  to  have  been  beyond  the  con- 
trol of  counsel.  To  reinstate  the  case  for 
another  consideration  on  the  showing  h»'e 
made  would  postpone  the  consideration  of 
other  cases  on  the  docket  and  would  in  ef- 
fect give  a  second  hearing  of  this  case  be- 
cause of  the  unexcused  oversight  of  counsel 
in  supervising  the  preparation  and  filing  of 
the  transcript  of  tbe  record  In  this  court. 

It  has  been  the  universal  practice  of  this 
court  to  deny  applications  to  reinstate  cases 
that  have  been  dismissed  by  the  court  for 
some  fatal  defect  In  the  clerk's  certificate  to 
the  transcript  of  the  record,  due  to  oversight 
or  neglect  of  counsel  in  matters  within  their 
control,  when  such  dismissals  were  by  the 
court  of  its  own  motion  in  considering  tbe 
cases,  when  taken  up  in  regular  order  for 
flna)  determination  on  the  merits. 

The  motion  is  denied.    All  concur. 
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PliATT  et   al.   ▼.   PLATT. 

(Supreme  Court  of  Florida,  Division  A.    Not.  7, 
1905.) 

1.  houestead  -  -  lla.bilitt    fob    fubchask 
Monet. 

While  the  exception  in  the  CSonstitation 
rendering  a  homestead  liable  for  an  obligation 
contracted  for  the  purchase  of  said  property 
must  be  strictly  construed,  yet  the  term  used 
must  not  be  so  construed  as  to  render  it  mean- 
ingless or  nugatory.  Most  assuredly  must  we 
refuse  to  so  interpret  or  construe  the  exception 
as  to  aid  in  the  perpetration  of  a  fraud. 

2.  Sams. 

The  meaning  of  the  word  "obligations,"  as 
used  in  section  1  of  article  10  of  the  Constitu- 
tion, is  a  debt  contracted  to  be  paid  or  a  duty 
to  be  performed  by  the  purchaser  as  the  con- 
sideration of  the  purchase  of  the  property. 

3.  ExKUPnoRS— Pabtnxrship— DissoLtmoN 

— LIABII.ITT  OF  PUBCHASINO  PABTNEB. 

A  partner  who  purchases  the  partnership 
assets,  paying  therefor  some  cash  and  assuming 
the  partnership  debts,  when  sued  by  the  re- 
tiring partner  for  failure  to  pay  these  debts, 
cannot  claim  an  "exemption"  out  of  the  assets 
as  against  this  equity. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Taylor  Ootinty; 
B.  H.  Palmer,  Judge. 

Action  by  W.  N.  Piatt  against  Joseph 
Piatt  and  J.  M.  Chancy.  Decree  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Ira  J.  Carter,  for  appellanta.  W.  B.  Darls, 
for  appellee. 

SHACKLBFOBD,  C.  J.  This  Is  a  Bolt  In 
equity  Instituted  in  the  drcolt  court  for 
Taylor  county  by  the  appellee  against  the 
appellants.  The  bill  in  substance  alleges  that 
the  appellee  and  Joseph  Piatt,  one  of  the 
appellants,  were  copartners  In  the  general 
merchandise  business  In  the  town  of  Perry, 
under  the  firm  name  of  W.  N.  Piatt  &  Bro., 
until  on  or  about  the  23d  day  of  April,  1904, 
when  the  appellee  sold  and  transferred  his 
entire  Interest  in  said  business  to  his  partner, 
Joseph  Piatt,  for  and  in  consideration  of  the 
snm  of  $490  in  money  and  the  assumption  by 
the  said  Joseph  Piatt  of  the  entire  indebted- 
ness of  the  firm  and  relieving  the  appellee 
from  any  liability  therefor;  that  said  indebt- 
edness amounted  to  about  $1,800,  of  which 
amount  said  appellant  bad  paid  only  about 
$400,  leaving  a  balance  of  about  $1,400  still 
due  and  unpaid,  for  which  the  appellee  was 
still  held  personally  liable  by  the  creditors 
of  said  firm;  that  said  appellant  took  posses- 
sion of  said  stock  of  merchandise  on  the  date 
be  purchased  same,  and  continued  in  the 
possession  and  management  of  the  business 
until  on  or  about  the  15th  day  of  June,  1904, 
when  fraudulently  and  with  the  intent  to  de- 
fraud appellee  and  the  creditors  of  the  firm 
said  appellant  executed  a  bill  of  sale  to  all 
of  said  merchandise  to  M.J.  Piatt,  the  mother 
of  said  appellant,  a  widow  and  entirely  with- 
out means,  and  there  being  no  consideration 
paid  for  the  same;  that  said  appellant  still 
remained  In  possession  of  the  stock  of  goods 
iftertbe  pretended  sale,  managing  and  con- 


ducting the  same,  though  in  the  name  of 
M,  J.  Piatt,  who,  however,  knew  nothing 
about  the  business  and  had  nothing  to  do 
with  it,  until  on  or  about  the  14th  day  of 
July,  1904,  when  the  said  appellant,  for  the 
further  purpose  of  defrauding  appellee  and 
the  creditors  of  the  firm,  made  a  pretended 
sale  of  the  business  to  J.  M.  Chancy,  the  other 
appellant,  and  had  M.  J.  Piatt  execute  a  bill 
of  sale  therefor  to  said  Chancy,  which  sale, 
however,  was  without  any  consideration  and 
was  only  a  sham  and  a  pretense,  said  Chancy 
never  taking  possession  of  the  btudness,  but 
Joseph  Piatt  continuing  to  conduct  and  man- 
age the  same;  that  Joseph  Piatt  is  insolvent, 
having  no  real  estate  and  no  visible  personal 
property;  and  that  any  judgment  obtained 
against  him  would  be  worthless.  The  prayer 
of  the'  bill,  in  substance.  Is  that  the  stock  of 
merchandise  be  declared  subject  to  and  liable 
for  the  debts  of  the  former  firm  of  W.  N.  Piatt 
&  Bro.,  that  a  receiver  be  appointed  to  take 
charge  of  and  convert  the  same  Into  cash,  the 
proceeds  of  the  sale  thereof  be  applied  to 
the  payment  of  the  firm  indebtedness,  and 
for  general  relief. 

The  appellants  filed  separate  answers; 
J.  M.  Chancy  admitting  in  his  answer  that  the 
sale  to  him  was  only  conditional,  and  was 
made  in  order  that  Joseph  Piatt  might  be 
able  to  realize  money  upon  the  obligation  of 
said  Chancy  or  otherwise  with  which  to  pay 
creditors  of  the  old  firm  of  W.  N.  Piatt  & 
Bro.,  who  were  pressing  for  their  money, 
that  Joseph  Piatt  had  failed  to  so  realize  as 
he  anticipated,  and  on  the  28th  day  of  July, 
1904,  said  Chancy  bad  executed  a  bill  of  sale 
to  Joseph  Piatt  to  all  of  said  property,  there- 
by reinvesting  the  title  thereto  in  htm. 

The  separate  answer  filed  by  Joseph  Piatt 
contains  in  substance  the  same  averments  as 
appear  in  the  answer  of  Chancy,  and,  in  ad- 
dition thereto,  an  admission  that  the  sale 
made  by  said  appellant  to  his  mother,  M.  J. 
Piatt,  was  without  consideration,  but  in 
order  that  Joseph  Piatt  might  gain  time  with- 
in which  to  raise  money  to  pay  the  creditors 
of  the  old  firm,  who  were  pressing  him.  The 
answer  also  contains  other  averments,  which 
were  virtually  admissions  of  other  material 
allegations  in  the  bill,  though  it  denies  any 
and  all  fraudulent  Intent  The  answer  con- 
tains a  further  averment  to  the  effect  that 
respondent  is  the  head  of  a  family  residing 
in  this  state,  and  that  as  such  head  he  Is 
entitled  to  claim  and  have  exempt  to  him 
$1,000  worth  of  personal  property  as  his 
exemption  under  the  Constitution  and  laws 
of  Florida,  which  he  seeks  to  have  allotted 
to  him  out  of  said  stod£  of  merchandise,  aver- 
ring that  he  has  no  other  property  whatever 
of  any  kind  or  character,  either  In  the  statt 
of  Florida  or  elsewhere. 

On  the  19tb  day  of  July,  19(M,  the  circuit 
judge  made  an  order  appointing  J.  O.  Cul- 
pepper a  receiver  to  take  charge  of  the  stock 
of  merchandise  and  sell  and  dispose  of  the 
same  to  the  best  advantage^  requiring  said 
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receiver  to  file  a  bond  In  the  sum  of  $2,200, 
with  proper  condltiona  and  sufBdent  Bnretles, 
to  be  approved  by  the  clerk  of  the  drcolt 
conrt,  and  fnrtber  ordering  the  receiver  to 
tnm  over  to  Joseph  Piatt  said  stock  of  mer- 
chandise, provided  said  Piatt  should  enter  In- 
to a  bond  in  the  snm  of  $2,000,  with  good  and 
sofflcient  sureties,  payable  to  W.  N.  Piatt, 
and  conditioned  to  pay  all  the  indebtedness 
of  the  Arm  of  W.  N.  Piatt  &  Bro.  W.  N. 
Piatt  was  also  required  to  give  a  bond  in  the 
sum  of  $2,200,  with  good  and  sufficient  sure- 
ties, conditioned  to  save  the  defendants  harm- 
less from  all  damages  they  might  sustain. 

The  appellee  and  the  receiver  filed  their 
respective  bonds  in  accordance  with  the  ordor, 
but  Joseph  Piatt  failed  to  file  any  bond,  so 
the  property  remained  in  the  possession  of 
the  receiver. 

The  appellants  also  filed  a  motion  seeking 
to  have  the  order  appointing  the  receiver 
dissolved  or  modified  to  the  extent  of  award- 
ing to  Joseph  Piatt,  out  of  the  stock  of  goods 
In  the  hands  of  the  receiver.  $1,000  worth  as 
his  exemption  under  the  Constitution,  and 
accompanied  said  motion  with  various  and 
sundry  affidavits  and  papers.  This  motion 
came  on  to  be  heard,  in  the  absence  of  the 
Judge  of  the  Third  circuit,  before  the  Judge 
of  the  Fifth  circuit,  who  made  an  order  re- 
fusing at  that  time  to  dissolve  or  modify  the 
order  as  sought  by  appellants  and  continuing 
the  same  until  the  final  hearing. 

A  r^Iication  was  filed  to  the  two  answers, 
an  examiner  was  appointed  to  take  the  testi- 
mony, which  testimony  was  so  taken,  and  a 
final  decree  was  rendered  by  the  Judge  of  the 
Third  circuit,  finding  all  the  equities  in  favor 
of  the  original  complainant  and  that  said 
property  in  the  hands  of  the  receiver  was  sub- 
ject to  the  payment  of  the  liabilities  of  the 
firm  of  W.  N.  Piatt  A  Bro.,  and  denying  the 
claim  of  Joseph  Piatt  to  an  exemption 
therein. 

Appellants  have  aiteied  their  appeal  from 
this  decree,  making  the  same  returnable  to 
the  present  term  of  this  court  Three  errors 
are  assigned,  but  the  only  real  question  pre- 
sented to  us  for  consideration  and  determi- 
nation Is  whether  or  not  the  court  erred  in 
denying  to  Joseph  Piatt  the  right  to  have 
$1,000  worth  of  the  goods  in  the  bands  of 
the  receiver  set  aside  as  his  exemption  under 
the  Constitution. 

Section  1  of  arUcIe  10  of  the  Constitution 
of  1886,  after  providing  for  the  exemption  of 
a  homestead,  together  with  $1,000  worth  of 
personal  property,  by  the  head  of  a  family 
residing  in  this  state  from  forced  sale  under 
process  of  any  court,  contains  this  further 
provision:  "But  no  property  shall  be  exempt 
from  sale  for  taxes  or  assessments,  or  for 
the  payment  of  obligations  contracted  for  the 
purchase  of  said  property,  or  for  the  erection 
or  repair  of  improvements  on  the  real  estate 
exempted,  or  for  house,  field  or  other  labor 
pwformed  on  the  aaxae." 


As  we  said  In  Wllhelm  t.  IiO(&Iar  (Fla.) 
86  South.  6,  in  discussing  the  question  what 
constituted  "obllgationB  contracted  for  the 
purohase  of  said  property,"  "A  strict  con- 
struction must  therefore  be  given  to  this 
exception,"  and  we  declined  to  extend  the 
terms  beyond  what  we  conceived  the  words  so 
used  to  ordinarily  mean.  However,  the  facts 
in  the  instant  case  are  Very  different  from 
those  In  the  cited  qase,  and,  while  we  are  un- 
willing to  extend  the  terms,  we  are  equally 
as  unwilling  to  so  contract  them  as  to  render 
them  meaningless  or  nugatory.  Most  as- 
suredly must  we  refuse  to  so  Interpret  or 
construe  them  as  to  aid  In  the  perpetration 
of  a  fraud.  DruCker  v.  Bosensteln,  19  Fla. 
191 ;  Smith  v.  Ouckenheimer,  42  Fla.  1,  text 
41,  27  South.  900;  Florida  Loan  &  Trust  Co. 
V.  Crabb  (Fla.)  8S  South.  628.  The  record 
in  the  instant  case  clearly  discloses  that 
Joseph  Piatt,  for  and  in  consideration  of  the 
transfer  to  him  by  his  brother  and  partner, 
W.  N.  Piatt,  of  his  entire  interest  in  the 
partnership  business  of  W.  N.  Piatt  &  Bro., 
contracted  with  and  agreed  to  pay  to  W.  N. 
Piatt  the  sum  of  $400  in  money  and  to  as- 
sume the  payment  of  the  entire  indebted- 
ness of  the  firm,  and  thereby  relieve  W.  N, 
Piatt  from  any  liability  therefor.  W.  N. 
Piatt  fully  performed  his  part  of  the  con- 
tract, but  Joseph  Piatt  has  only  partially 
performed  his  part  thereof,  making  the 
cash  payment  of  $480  and  paying  a  small 
portion  of  the  firm  Indebtedneea  He  now 
seeks  to  avoid  and  evade  the  further  pay- 
ment of  consideration  of  the  contract  by 
availing  himself  of  the  beneficent  homestead 
and  exemption  provisions  of  our  Constitu- 
tion. To  permit  this  to  be  done  would.  In 
our  opinion,  be  inequitable,  and  would  nar- 
row the  meaning  of  the  word  "obligations" 
to  a  degree  never  contemplated  or  Intended 
by  the  makers  of  our  Constitution.  The  as- 
sumption and  payment  of  the  Indebtedness 
of  the  firm  by  Joseph  Piatt  were  Just  as  ob- 
ligatory upon  him,  and  constituted  as  much 
of  an  obligation  for  the  purchase  of  said 
property,  as  the  cash  payment  by  him  of 
$490.  See  Porter  v.  Teate,  17  Fla.  813,  text 
816  et  seq.,  quoting  and  approving  Whltaker 
V.  Elliott,  78  N.  C.  186,  which  cited  case 
is  very  much  in  point  In  the  Instant  case.  It 
was  said  therein,  "The  word  'obligation,'  as 
here  used,  means  a  debt  contracted  to  be  paid 
or  a  duty  to  be  performed  by  the  purchaser 
as  the  consideration  of  the  purchase  of  the 
premises.  •  •  •  The  case,  then,  falls  di- 
rectly within  the  restriction  of  the  Constitu- 
tion excluding  him  from  homestead  which 
he  has  not  paid  for,  and  of  which,  therefore, 
he  Is  not  the  owner,  as  against  the  obligation 
contracted  for  its  purchase.  The  principle 
Is  a  salutary  one,  and  founded  on  the  highest 
degree  of  morality  and  good  faith."  Also 
see  Fox  v.  Brooks,  88  N.  C.  234,  text  286, 
following  and  approving  Whltaker  r.  Elliott. 
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supra,  as  to  tbe  eonstnictloii  of  tbe  term 

"obligation." 

The  decree  most  be  aflSmied;  and  It  is  so 
ordered,   at   tlie  cost   of   appellants. 

COCKRELL  and  WHITFIELD,  JJ.,  concur. 

TAYLOR,  P.  J.,  and  HOCKER  and  PARK- 
HILLk  JJ,,  concar  In  the  opinion. 


SUWANNEE  &  S.  P.  R.  CO.  t.  WEST 
COAST  RT.  CO. 

{Supreme  Court  of  Florida,  Division  A,  Nov.  7, 
1905.    On  Reheariii«,  Dec.  19,  1905.) 

L   iNJUNCnOR     —     TKKFOBABT     RESTaAININO 

Obdkb— Violation. 

A  restraining  order  haa  for  its  object  a 
temporarjr  maintaining  of  the  status  quo,  and 
a  complainant,  in  Tiolating  the  q>irit  of  such  an 
order,  does  not  commend  himself  to  a  court 
of  eguity. 
2.  Same— DiBCBffnoR  of  Cottbt. 

The  granting,  continuance,  and  modifica- 
tion of  temporary  restraining  orders  are  largely 
discretionary,  and  the  rights  of  the  general 
public  therein  should  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  toI.  27, 
Cent  Dig.  Injunction,  {  804.] 

8.   RAILBOADS  —   CONSTBUCnOR  —  Cbobsino 

Otheb  RAII.B0AOB— Injunction. 

Where,  before  the  service  of  a  restraining 
order,  the  defendant  railroad  company  has  per- 
fected its  crossing,  and  upon  the  service  the 
complainant  railroad  company  proceeds  vrith 
violence  to  tear  up  such  crossing,  and  there  is 
doubt  as  to  the  title  and  possession  of  the 
complainant  to  the  locus  in  quo,  and  public 
interest  will  be  subserved,  the  order  may  be 
dissolved,  unless  the  status  quo  be  restored  and 
modified  by  permitting  temporary  drossing  for 
construction  purposes. 

On  Rehearing. 

4.  Apfeai<— Behsabino. 

A  petition  for  rehearing,  that  is  a  reargu- 
ment  of  the  case  with  comments  on  tbe  evidence, 
will  not  be  entertained. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Taylor  County; 
B.  H.  Palmer,  Judge. 

BUI  by  the  Suwannee  &  San  Pedro  Rail- 
road Company  against  the  West  Coast  Bail- 
way  Company.  Decree  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Boberson  &  Small  and  S.  S.  Sanford,  for 
appellant  Charles  E.  Davis,  L.  W.  Branch, 
and  W.  T.  Hendry,  for  appellee. 

COCKBELL,  J.  A  bill  was  filed  by  appel- 
lant against  appellee,  praying  that  the  appel- 
lee be  required  to  enter  into  certain  stipula- 
tions and  agreements  as  to  a  Joint  crossing 
of  the  two  roads,  for  an  Injunction  until  such 
stipulation  and  agreement  be  entered  Into, 
restraining  the  defendant  from  trespass  or 
from  constructing  or  attempting  to  proceed 
in  the  construction  or  operation  of  any  cross- 
ing of  Its  railway  track  over  complainant's 
railway  tracks,  and  for  general  relief. 

Upon  an  ex  parte  hearing  a  temporary  re- 
straining order  was  Issued.  This  was  served 
«n  the  defendant  April  22,  1905. 

Tbe  defendant  answered,  denying  many 
material  allegatioas  of  the  bill,  and  moved 


for  a  dissolution  of  the  Injunction  upon  many 
grounds,  and  filed  In  support  thereof  Its  sworn 
answer  and  many  affidavits.  Affidavits  were 
also  filed  by  the  complainant  In  opposition  to 
the  motion  to  dissolve.  At  the  hearing  it 
appeared  that  before  service  of  the  restrain- 
ing order  tbe  crossing  had  already  been  laid, 
and  that  the  defendant  company  was  pro- 
ceeding with  Its  track-laying  beyond  the  com- 
plainant's road,  and  was  driving  piles  and 
filling  in  a  low  place  a  short  distance  beyond, 
and  that  upon  service  of  the  restraining  order 
the  complainant  had  with  violence  torn  up 
the  crossing  already  so  placed.  Tbe  court 
thereupon  entered  an  order  that,  unless  tbe 
status  quo  be  restored  within  four  days,  the 
Injunction  stood  dissolved,  and  that.  If  the 
status  quo  be  restored,  tbe  defendant  should 
be  permitted  to  use  the  crossing  for  construc- 
tion purposes,  and  continued  the  hearing  one 
wedc.    From  this  order  the  appeal  is  taken 

As  not  infrequently  happens  in  this  class  of 
cases,  neither  party  has  acted  with  Christian 
forbearance,  but  both  have  relied  on  the 
might  of  numbers  rather  than  on  strictly 
legal  remedies.  The  granting,  continuing, 
and  modifying  of  temporary  restraining  or- 
ders are  necessarily  largely  within  tbe  Judi- 
cial discretion  of  the  chancellor,  and  In  cases 
like  the  one  before  us  the  Interests  of  the  gen- 
eral public  have  weight  There  is  some  con- 
flict in  the  proof  as  to  the  nature  of  the  pos- 
session of  the  respective  parties  over  the 
locus  in  quo,  and  there  is  a  serious  legal 
doubt  as  to  the  complainant's  title.  There 
was  evidence  before  the  court  that  the  de- 
fendant's track  was  graded  at  this  point  be- 
fore the  complainant  had  done  more  than  put 
up  stakes  to  indicate  its  grade,  and  there  was 
further  evidence  that  the  complainant  had 
run  this  spur,  not  its  main  track,  for  tbe  pur- 
pose of  annoying  the  defendant,  rather  than 
for  any  real  present  use.  It  was  further  In  evi- 
dence that  the  defendant  company  was  extend- 
ing its  road  Into  a  section  of  the  country  much 
In  need  of  railway  facilities,  and  was  under 
heavy  expense  for  Its  construction  gang,  then 
and  there  ready  to  proceed  -with  the  road,  and 
tbe  statutes  of  this  state  regulate  with  much 
care  the  respective  duties  of  Intersecting 
railroads. 

The  case,  narrowed  down,  seems  to  be  a 
fight  between  two  railroads  as  to  which  shall 
be  liable  to  maintain  the  crossing;  and  upon 
the  showing  made  it  cannot  be  said  that  the 
equities  preponderate  In  favor  of  the  com- 
plainant A  restraining  order  seeks  to  main- 
tain temporarily  the  status  quo,  and  where 
a  complainant  himself  violates  Its  spirit  bis 
action  does  not  commend  blm  to  the  con- 
science of  the  court 

The  appellant  cannot  complain  of  the  order 
made,  and  It  Is  afllrmed. 

SHACKIiBFOBD,  a  J.,  and  WHITFIELD, 
J.,  concur. 

TAYLOB,  HOCKEB,  and  PABKHILL.  JJ.. 
concur  in  the  opinion. 
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On  Rehearing. 

A  paper  entitled  "Petition  for  Rehearing" 
has  been  marked  filed  here  and  has  been  pre- 
sented to  ns  for  consideration.  A  cursory  exam- 
ination of  the  so-styled  "Petition"  for  rehear- 
ing, conslBtlng  of  13  type-written  pages 
shows  that  It  Is  an  attempt  to  reargue  the 
whole  case  heretofore  presented  to,  and  duly 
consldM'ed  and  decided  by,  this  court  Issue 
is  taken  with  the  court  on  practically  every 
finding  of  law  or  fact,  with  voluminous  ex- 
cerpts from  the  evidence  and  petitioner's 
comments  thereon.  Should  a  rehearing  be 
granted,  such  zeal  on  the  part  of  coimsel 
might  be  commendable,  but  It  is  out  of  place 
In  an  ex  parte  petition.  Following  the  long- 
established  rule  of  this  court,  frequently  ex- 
pressed in  Its  Reports,  we  shall  decline  to 
entertain  the  petition  or  permit  it  to  become 
part  of  our  records.  Jones  v.  Fox,  23  Fla. 
462,  2  South.  853;  Sauls  t.  Freeman,  24  Fla. 
225,  4  South.  577;  Summer lln  v.  Thompson, 
SI  Fla.  36&,  text  391,  12  South.  667;  Steele 
V.  State.  88  Fla.  364,  14  South.  841;  Florida 
Land  Bock  Phos.  Co.  v.  Anderson  (decided  at 
this  term)  39  South.  392. 

SHACKIiEFOBD,  a  J.,  and  WHITFIBLD, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PAREHILL,  JX, 
concur  In  the  opinion. 


aiS  La.) 

No.  16,576. 

BTATB   v.   MALONBT. 

(Supreme  Court  of  Louisiana,  May  22,  1906. 
On  Rehearing,  Dec.  4,  1905.) 

1.  Cbimirai.  Law  —  Affeai.  — -  Deuubbeb  to 
EVIDENCB— Rbvixw.  . 

Where  a  district  jnd^e  overrules  a  demurrer 
to  the  evidence  adduced  m  a  criminal  case  and 
proceeds  at  once  to  render  judgment  on  the 
merits,  finding  the  accused  guilty  and«  senten- 
cing him,  the  Supreme  Court  cannot  on  appeal 
go  behind  the  judgment  and  decide  whether  the 
judgment  and  sentence  were  sustained  by  the 
law  and  the  evidence  submitted  to  the  court. 
The  jurisdiction  of  the  Supreme  Court  is  con- 
fined to  questions  of  law.  It  can  pass  ^nnder 
a  bill  of  exceptioD<0  upon  the  admissibility  of 
evidence  received  in  a  case,  but  not  upon  its 
effect  after  it  has  reached  the  jury,-  or  (in 
a  case  tried  by  the  court  alone)  after  it  has 
been  submitted  to  and  acted  on  by  the  judge. 

2.  Same — Bili.  or  Exceptions. 

The  Supreme  Court  will  not  pass  upon 
certain  questions,  unless  brought  before  it  under 
a  bill  oi  exceptions ;  but  it  does  not  follow, 
because  a  bill  of  exceptions  has  been  taken, 
tiiat  it  will  pass  upon  them.  Issues  raised 
must  be  such  as  will  fall  within  the  appellate 
jurisdiction,  and  they  must  have  been  presented 
at  the  time  and  in  the  manner  and  in  form  as 
required  by  the  law  and  the  rules  of  practice. 
a  Sake— New  Tbial— Obounds. 

Qreat  latitude  is  given  defendants  in  crim- 
inal cases  in  assigning  in  the  trial  court 
gronnda  for  a  new  trial.  The  right  to  apply 
for  a  new  trial  an4  the  authority  given  to  the 
trial  court  to  grant  the  same  are  the  great 
remedies  aifordea  by  the  lawmaker  for  the  as- 
certa.'ament  of  and  for  relief  from  error  and 


Injury,  but  many  of  those  grounds  'can  never 
be  assigned  in  the  Supreme  Court  on  appeal. 
Complaints  urged,  which,  if  well  founded, 
would  result  in  a  complete  rejection  of  and 
bar  to  the  action,  find  no  place  in  a  motion  for 
a  new  trial. 

4.  Same— Defects  in  Indictment. 

Parties  who  submit  their  cases  for  trial 
on  certain  testimony,  introduced  by  consent, 
occupy  the  same  position  which  tuey  would 
have  done,  had  the  state  (on  defendant's  appli- 
cation) furnished  a  bill  of  particulars  cover- 
ing the  condition  of  affairs  which  that  testimony 
disclosed.  Defendant  cannot  claim  that  he  was 
not  informed  of  the  nature  and  character  of  the 
accusation  against  iiim.  Judgment  rendered 
under  such  circumstances  comes  in  aid  of  and 
cures  defects  in  the  indictment  and  vagueness 
in  the  law.  State  v.  Hauser,  86  SoutL  890, 
112  La.  335. 

5.  Same— Motion  in  Abbest  or  JuDointNT— 

CONSTITUTIONAI,   LAW— POOL   ROOUS. 

Motions  in  arrest  of  judgment  are  to  be 
disi>osed  of  on  errors  apparent  on  the  face  of 
the  record.  The  court  cannot  examine,  discuss, 
and  act  on  the  testimony  adduced  on  the  trial, 
though  copied  in  the  transcripts.  Act  Na  1!^ 
p.  292,  of  1904,  is  not  unconstitutional,  as  vio- 
lative of  article  31  of  the  Constitution  of  1898. 
A  law  is  not  unconstitutional  because  of  the 
generality  of  its  terms.  Parties  indicted  under 
a  statute  very  general  in  its  terms  oin  obtain 
relief  by  requiring  a  bill  of  particulars  of  the 
charge  against  them,  and  on  the  trial  the 
things  not  intended  by  the  lawmaker  are  read 
out  of  the  law.  Board  of  Com'rs  v.  Mialeg- 
vlch,  27  South.  790,  52  La.  Ann.  1292. 

On  Rehearing. 

6.  Oamino  —  Opebation   of  Pool   Rooks  — 
Constitutional  Law. 

Act  No.  128,  p.  292,  of  1904,  providing  for 
the  suppression  of  "pool  rooms,"  declaring  their 
operation  to  be  gambling,  and  providing  pen- 
alties for -opening,  conducting,  or  operating  the 
same  or  working  therein,  is  not  unconstitu- 
tional or  inoperative  for  obscurity  in  defining 
the  words  "pool  room." 

7.  Same— CoNSTBUCTioN  ot  Statute. 

This  legislation  was  in  response  to  deci- 
sions of  this  court  to  the  effect  that  betting 
on  horse  races,  whether  on  the  track  or  remote 
from  the  track,  was  sanctioned  by  the  Civil 
Code  of  the  state.  The  act  is  therefore  to  be 
construed  with  reference  to  the  particular  evil 
pointed  out  and  sought  to  be  remedied. 

8.  BlviDBNOB— Judicial  Notice— Pool  Room. 

The  term  "pool  room"  is  to  be  understood 
in  its  most  usual  and  popular  signification,  and 
the  court  will  take  judicial  notice  of  its  noto- 
rious and  unquestioned  meaning. 

9.  Statutes— Ojnstruction. 

The  court  will  also  resort,  in  the  interpre- 
tation of  statutes,  to  the  common  knowledge  of 
the  public  at  large  on  conditions  which  led 
to  its  enactment. 

10.  GAinNo— Fool  Rooks— Constbuction  of 
Statute. 

Aided  by  the  above  rules  of  construction, 
there  can  be  no  question  that  the  evil  sought 
to  be  remedied  by  Act  No.  128,  p.  292,  of  1904, 
and  Act  No.  127,  p.  291,  of  the  same  session, 
was  the  suppression  of  gambling  on  horse  races 
through  the  medium  of  pool  rooms"  and  "turf 
exchanges,"  which  mean  the  same  thing. 

11.  Sake— Evidence. 

The  circumstance  that  the  wagers  were 
made  under  the  guise  of  telegrams  to  a  neigh- 
boring town  in  another  state,  the  room  being 
operated  and  the  money  received  and  bets  paid 
by  the  defendant  In  this  state,  cannot  be  con- 
sidered in  any  other  light  than  a  subterfuge  or 
evasion,  having  no  legal  effect  whatever  on  the 
venue  of  the  offense. 
(Syllabus  by  the  Court.) 
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Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Judge. 

A.  E.  Maloney  was  convicted  of  operating 
a  pool  room,  and  appeals.    Affirmed. 

Alexander  &  Wilkinson,  for  appellant. 
Walter  Gnlon,  Atty.  Gen.,  and  James  Martin 
Foster,  Diet  Atty.  (Lewis  Gulon,  of  coun- 
sel), for  the  State. 

Statement  of  the  Case. 

NICHOLLS,  J.  In  an  Indictment  found 
by  the  grand  jury  for  the  parish  of  Caddo 
It  was  charged  that  the  defendant  did  on  the 
16th  of  January,  lOOS,  "establish,  open,  oper- 
ate, conduct,  and  work  a  certain  pool  room,  k>> 
cated  on  Texas  street,  between  Market  and 
Eldwards  streets,  in  the  dty  of  Shrev^ort, 
contrary  to  the  form  of  the  statute  of  the 
state  of  Louisiana  in  such  case  made  and 
provided  and  against  the  peace  and  dignity 
of  the  same."  He  was  tried  before  the 
district  judge,  found  guilty  and  sentenced 
to  pay  a  fine  of  $326. 

He  rel\es  for  reversal  on  the  grounds 
assigned  la  three  bills  of  exception — one  to 
the  court's  overruling  a  demurrer  to  the  evi- 
dence ;  another  to  the  overruling  of  a  motion 
for  a  new  trial;  another  to  the  ruling  of  a 
motion  In  arrest  of  judgment. 

The  first  bill  is  as  follows: 

"Be  It  remembered  that  on  the  trial  of  this 
caae,  after  the  state  had  introduced  all  of  its 
evidence,  which  evidence  was  an  agreed  state- 
ment of  facts  and  in  words  and  figures  as  fol- 
lows: 

"'State  of  Louisiana  v.  A.  E.  Maloney. 

"  'No.  3085.    DUtrict  Court,  Caddo  Parish,  La. 

"'In  the  above  case  it  is  admitted,  for  the 
purposes  of  this  trial:  That  the  defendant  is 
president  of  the  Pelican  Telegraph  Company, 
a  corporation  organized  under  the  laws  of  the 
state  of  Louisiana,  as  per  copy  of  charter  at- 
tacbecL  and  is  the  principal  stockholder  therein. 
That  it  has  leased  a  line  of  wire  from  Sbrcve- 
port  to  Tezarkana,  Arkansas,  and  advertised 
to  receive  any  and  all  messages  that  may  be 
tendered  to  it;  but  the  bulk  of  Ita  business  is 
in  wiring  offers  of  bets  as  hereinafter  stated. 
That  it  nas  an  office  on  Texas  street,  in  the 
city  of  Shreveport,  parish  of  Caddo,  Louisiana, 
to  which  its  wire  extends,  and  in  its  office  it 
had  posted  the  various  races  that  are  being  run 
at  the  race  courses  In  the  country,  and  on  a 
blackboard  It  puts  the  names  of  the  various 
horses  that  are  to  run  in  these  races,  with  the 
different  odds  that  are  offered  on  each.  That 
from  time  to  time  the  odds  on  the  different 
horses  are  changed  on  said  blackboard  accord- 
ing to  advices  received.  That  before  a  race  is 
run  any  party  that  desires  to  do  so  signs  a 
telegram  himself,  or  has  some  one  other  than 
the  defendant  to  sign  it  for  him,  addressed  to 
Sbiilin{^  &  Mayfield,  of  Texarkana,  Arkansas, 
requestmg  them  to  bet  for  the  party  signing 
same  any  amount  that  la  named  in  the  tele- 
gram on  a  horse  named,  to  mn  at  the  track 
mentioned,  on  the  odds  posted  on  the  board. 
That  for  sending  this  wire  the  defendant's  com- 
pany charged  the  party  twenty-five  cents  and 
gives  him  a  receipt  for  the  amount  of  money 
that  he  then  deposits,  in  the  form  of  attached 
receipt,  marked  "A."  That  this  wire  Is  sent  by 
the  company  to  S.  &  M.,  at  Texarkana,  Arkan- 
sas, and  when   the  race  is  run  these  iiarties 


in  Texarkana  wire  the  result  back  to  the  defend- 
ant's company,  who  calls  out  the  result ;  that  is 
to  say,  tlie  post  time  of  the  race  is  called,  then 
the  start,  and  during  the  progress  of  the  race 
the  order  of  the  horses  participating  ther^n  is 
called  at  the  different  quarters,  ana  finally  the 
winners  are  annotmced,  then,  when  the  race  is 
confirmed,  the  amount  of  the  winning  of  the  suc- 
cessful betters  is  paid  over  to  them  by  the  de- 
fendant, who  is  returned  this  amount  in  a 
monthly  settlement  made  by  him  with,  said 
S.  &M. 

"  *The  defendant's  company  receives  these  tele- 
grams and  sends  them  to  Texarkana,  Arkansas, 
for  acceptance  by  said  S.  &  M.,  and  when  they 
accept  tiiem  they  place  the  bet  on  the  race  as 
re<]uested.  If  they  do  not  accept  them,  they 
wire  defendant  here,  and  he  refunds  to  the  bet- 
ter the  amount  d^osited. 

"  'It  is  admitted  that  defendant  receives  from 
8.  &  M.  commission  of  twenty  per  cent,  on  the 
amount  of  all  such  bets  that  are  sent  to  them 
over  the  wires  of  said  company.  The  company 
has  in  its  office  a  telegraph  operator,  who  re- 
ceives and  sends  these  wires  over  the  company's 
lines  and  calls  out  the  progress  of  the  race  aa 
he  receives  them  to  the  persons  that  may  b« 
then  assembled  In  said  office.  That  there  is 
also  in  the  said  office  or  place  of  business  a 
board  maker,  who  posts  the  odds:  a  man  who 
writes  the  receipt  for  the  one  who  places  his 
money  on  a  horse;  an  employs  who  ngures  the 
odds  for  those  who  desire  to  place  a  net  on  a 
combination  of  horses  In  different  races;  a 
man  who  pays  the  successful  betters;  and  a 
bookkeeper.  It  is  also  admitted  the  defendant 
generally  supervises  the  business  and  directs 
ue  duties  of  the  above  named  employ^. 

"  "That  usually  there  are  about  fifteen  or 
twenty  persons  when  these  wires  are  being  re- 
ceived as  before  stated.  The  form  of  telegram 
used  in  sending  such  offers  to  bet  is  hereto  at- 
tached and  marked  "B" ;  the  first  blank  mean- 
ing "to  win,"  the  second  for  "second  place." 
and  the  third  blank  for  "third  place"  in  the 
race. 

"'It  is  admitted  that  the  defendant  on  the 
date  named  in  the  indictment  was  so  conduct- 
ing this  place,  and  in  the  manner  named  for 
this  said  company  sent  a  number  of  telegrams 
to  S.  &  M.,  at  'Texarkana,  Arkansas,  for  vari- 
ous persons  of  Shreveport,  requesting  that  they 
bet  various  amounts  on  various  horse  races  then 
being  about  to  be  run  at  various  tracks  outside 
of  the  state,  some  of  which  won,  and  the  money 
was  paid  to  them  here,  and  others  lost. 

"  'It  is  admitted  that  there  is  pasted  in  the 
office  of  said  company  in  large  and  legible  let- 
ters the  following  notice : 

" '  "No  bets  are  received  here  on  horse  races. 
Tour  commissions  will  be  received  and  placed 
outside  of  the  state. 

"  '  "Pelican  Telegraph  Company." 
"'[Signed]    Alexander  &  Wilkinson, 

'"Attys.  for  Defendants. 

"'J.  M.  Poster, 

"  'D.  Atty.,  1st  District' " 

Then  follows  a  certified  copy  of  the  charter 
of  the  Pelican  Telegraph  Company,  executed 
by  notarial  act  In  the  parish  of  Caddo,  to- 
gether with  a  certificate  of  the  Secretary 
of  the  State  of  Louisiana  to  the  effect  that 
a  copy  of  the  same  had  been  recorded  In 
his  office,  and  approving  the  charter. 

The  bill  then  proceeds  as  follovre: 

"The  defendant  filed  a  demurrer  to  said  evi- 
dence, charging  that  said  evidence  disclosed  the 
commission  of  no  crime  by  him  nnder  the  laws 
of  the  state  of  Louisiana,  and  that  said  evi- 
dence particularly  failed  to^how  that  he  was 
keeping  a  pool  room  in  violation  of  the  laws 
of  said  state,  as  Is  fully  shovm  by  said  motion, 
which  is  hereto  annexed  and  made  part  hereof. 
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That  aftw  arcument  of  aaM  case  and  the  said 
demurrer  the  court  overruled  the  same  in  a 
written  opinion,  which  is  hereto  annexed  and 
made  part  hereof,  and  held  that  the  defendant 
was  guilty  under  said  evidence  and  agreed  state- 
ment of  facts,  and  that  said  facts  did  show  and 
constitute  a  crime  under  the  laws  of  the  state 
of  Louisiana,  and  that  under  said  facts  said  de- 
fendant was  ^ilty  of  conducting  and  operating 
a  pool  room  in  the  state  of  Louisiana,  for  the 
reasons  and  causes  as  set  forth  in  said  written 
opinion,  hereto  annexed  and  made  part  hereof. 
"Thereupon  the  defendant  excepted  to  the 
overruling  of  said  demurrer  to  the  evidence 
aforesaid,  and  excepted  to  the  eonrt  finding  the 
defendant  guilty  under  said  a^eed  statement 
of  facts,  and  presents  this  his  bill  of  exceptions 
which  was  read,  signed,  and  filed  in  open  court 
on  this  the  24th  day  of  February,  1905." 

The  demurrer  to  evidence  referred  to  wa» 
annexed  to  bill  of  exceptions,  and  was  as 
follows : 

"Now  comes  the  defendant  and  demurs  to  the 
•videnoe  herein  presented,  and  says,  for  cause 
of  demurrer :  That  said  evidence  does  not  show 
the  commission  of  any  crime  or  offense  by  him 
under  the  laws  of  Louisiana,  and  especially 
does  said  evidence  fail  to  show  the  commission 
by  him  of  the  offense  set  forth  and  designated 
in  the  bill  of  indictment  herein  presented.  That 
it  does  not  show  ttiat  he  opened,  operated,  con- 
ducted, or  worked  in  a  pool  room  in  this  state, 
nor  does  said  evidence  show  that  said  place  of 
business  described  in  said  evidence  is  or  was  a 
I>ool  room  within  the  meaning  of  the  laws  of 
■aid  state. 

"That  for  these  reasons  this  court  Is  with- 
out right  or  jurisdiction  to  proceed  further  in 
■aid  cause,  except  to  order  the  discharge  of  this 
defendant,  and  is  without  right  or  jurisdiction 
to  fine  or  imprison  this  defendant  for  the  acts 
•et  forth  in  said  admitted  facts  herein. 

"In  view  of  the  premises,  he  prays  to  be  hence 
discharged  and  for  general  relief." 

Defendant  filed  tbe  following  motion  tor 
a  new  trial : 

"In  the  above  cause  eomes  tbe  defendant  and 
shows  unto  the  court  that  the  opinion  and  judg- 
ment herein  is  contrary  to  the  law  and  the  evi- 
dence in  said  case,  in  that  the  evidence  falls  to 
show  that  the  defendant  opened,  conducted,  op- 
erated, or  worked  in  a  pool  room  in  this  state, 
and  for  tlie  further  reason  that  said  evidence 
failed  to  show  that  there  was  any  tiets  made 
or  accepted  on  any  horse  race  in  said  place; 
tbe  betang  being  done  outside  of  the  state,  and 
not  in  the  state  of  Louisiana. 

"Defendant  further  shows  to  the  court  that 
Act  No.  128  of  1904,  under  which  this  prosecu- 
tion Is  brought  is  unconstitutional  and  null 
and  void,  for  the  reason  that  said  act  does  not 
define  the  crime  denounced  therein,  nor  is  same 
defined  or  designated  by  any  act  or  law  of  the 
state  of  Louisiana,  and,  further,  that  said  act 
emiiraces  more  than  one  object  and  violates 
thereby  article  81  of  the  Constitution  of  1888. 

"Further,  that  the  indictment  herein  does 
not  inform  the  defendant  of  the  nature  and 
cause  of  the  accusation  against  him,  and  tbereby 
violates  article  10  of  the  Constitution  of  1^6. 

"That  for  all  these  reasons  a  new  trial  should 
be  granted  him  and  said  judgment  of  conviction 
be  set  aside  and  annulled. 

"Wherefore  he  prays  that  a  new  trial  be 
granted  him,  and  that  he  be  discharged,  and  for 
general  relief." 

Tbe  motion  having  l>een  ovemiled,  de- 
fendant filed  the  following  bill  of  exceptions: 

"Be  it  remembered  that  on  the  trial  of  the 
alwve  case,  the  court  having  in  a  written  opin- 
ion found  the  defendant  ^iity  as  charged  in 
tbe  bill  of  indictment  in  this  case,  and  to  which 


the  defendant  duly  excepted  and  thereupon  filed 
a  motion  for  a  new  trial,  as  shown  by  said  mo- 
tion for  new  trial  hereto  annexed  and  made 
part  hereof,  and  after  submitting  said  motion 
for  a  new  trial  the  court  overruled  the  same  and 
adhered  to  its  original  opinion  and  judgment 
in  said  case,  and  proceeded  to  sentence  him  un- 
der such  opinion  and  judgment;  that  before 
sentence  was  pronounced  the  defendant  then 
and  there  duly  excepted  to  the  overruling  of 
said  motioh  for  a  new  trial,  and  annexes  hereto 
and  makes  part  hereof  all  of  the  evidence  in- 
troduced on  the  trial  of  said  case,  and  contends 
tliat  thereunder  and  as  shown  thereby  no  crime 
whatever  was  committed  by  him  under  tlie  laws 
of  Louisiana,  and  especially  was  he  not  guilty 
of  owning,  operating,  keeping,  or  working  in  a 
pool  room  in  the  manner  and  form  as  charged  in 
said  bill  of  indictment,  and  in  testimony  where- 
of he  has  prepared  and  presents  this  his  bill  of 
exception  to  the  overruling  of  said  motion  for  a 
new  trial,  which  was  duly  read,  signed,  and 
filed  in  open  court  on  this  26th  day  of  February, 
1905." 

He  then  filed  tbe  following  motion  in  ar- 
rest of  judgment: 

"In  this  case  now  comes  the  defendant,  and 
moves  and  prays  the  court  to  arrest  the  judg- 
ment herein  and  set  aside  the  conviction  herein 
of  this  defendant  on  the  ground  and  for  the  rea- 
son that  Act  No.  128  of  1904,  under  which  and 
by  virtue  of  which  this  prosecution  is  l>rought 
and  upon  which  the  indictment  is  founded,  is 
utterly  unconstitutional  and  null  and  void,  and 
for  the  reason  that  said  act  fails  and  does  not 
define  the  crime  herein  denounced,  nor  is  same 
defined  or  designated  by  any  other  act  of  law 
of  the  state  of  Louisiana,  and  on  the  further 
ground  tliat  said  act  embraces  more  than  one 
object,  in  that  it  makes  or  attempts  to  create 
four  distinct  crimes  and  thereby  violates  ar- 
ticle 81  of  tbe  Constitution  of  1898,  and  said 
indictment  charges  said  four  distinct  crimes  and 
is  ther^ore  tiaa ;  that  therefore  the  Indictment 
herein  and  the  judgment  of  conviction  thereon 
is  null  and  void,  and  should  be  arrested  and 
set  aside,  and  your  defendant  discliar^ed. 

"Wherefore  be  prays  tliat  this  motion  in  ar- 
rest of  judgment  be  sustained,  and  that  he  be 
henca  discharged,  and  for  cost  and  general  re- 
lief." 

Opinion. 

The  district  judge.  In  overruling  the  de- 
murrer to  the  evidence,  assigned  extended 
written  reasons  In  support  of  bis  conclusion, 
and  proceeded  at  once  to  adjudge  the  defend- 
ant "guilty  as  charged"  and  to  sentence  him. 
There  was  nothing  to  be  done  other  than 
this.  The  case  had  reached  the  iiolnt  where 
the  next  proper  and  necessary  step  in  tbe 
proceeding  was  to  pronounce  the  final  judg- 
ment to  be  rendered  therein  "on  the  law  and 
tbe  facts."  A  "bill  of  exceptions"  taken  to 
that  action  was  as  uncalled  for  and  Improper 
as  would  have  been  a  bill  of  exceptions  taken 
to  the  verdict  of  a  Jury  on  the  blended  ques- 
tions of  law  and  fact  which  bad  been  sub- 
mitted to  It  A  bill  which  was  taken  and 
filed  in  the  present  ease  correctly  refers  to 
the  action  of  the  judge  which  Is  now  com- 
plained of  as  having  occurred  on  the  "trial" 
of  the  case,  inasmuch  as  after  the  Issues  had 
been  submitted  to  him  on  the  facts  and  the 
law  there  had  been  unquestionably  a  trial, 
before  a  judgment  by  him  had  to  be  rendered. 
Had  this  particular  case  been  one  before  a 
Jury  impaneled  and  sworn  to  try  It  and  had 
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counael,  after  all  Ot  tbe  testimony  bad  been 
Introduced,  agreed  to  submit  tbe  Issues  to 
tbe  court  on  a  demurrer  to  tbe  evidence,  tbe 
dlsobarge  of  th^  Jury  would  bave  inevitably 
followed,  as  tbere  would  bave  been  no  Issues 
left  on  wblcb  a  Jury  could  be  called  on  to 
pass.  Tbe  subsequent  action  of  tbe  court  in 
finding  tbe  accused  guilty  and  sentencing  blm 
would  place  matters  in  tbe  same  position  in 
wblcb  tbey  would  bave  .been  bad  the  Jury 
remained  and  passed  upon  tbe  case,  reaching 
the  same  conclusion  as  did  the  Judge.  Tbe 
judge  under  the  circumstances  would  have 
exercised  functions  of  both  Jury  and  Judge, 
and  tbe  Judgment  of  the  Judge  comes  to  this 
court  as  irrevocably  fixed  as  to  a  conclusive 
finding  of  guilt  against  tbe  accused  as  would 
be  tbe  verdict  of  a  Jury  on  tbe  same  subject. 
Tbe  Jurisdiction  of  this  court  is  under  tbe 
Constitution  of  tbe  state  limited  strictly  to 
questions  of  law.  In  order  to  review  the 
action  of  the  district  Judge,  and  reverse  it, 
this  court  would  be  forced  by  means  of  some 
process  of  its  own  to  resolve  tbe  Judgment 
into  tbe  original  elements  of  fact  and  of  law, 
which  by  combination  and  blending  had  been 
formed  into  the  Judgment,  and  then  reach 
Itself  a  new  Judgment  wblcb  would  be  tbe 
result  of  its  own  blending  and  combination  of 
tbe  facts  and  tbe  law.  This  it  cannot  con- 
stitutionally do.  Were  we  to  undertake  to 
review  tbe  Judgment  of  tbe  district  Judge, 
and,  differing  from  blm  as  to  what  should  be 
a  correct  conclusion  on  the  law  and  tbe 
facts,  reverse  bis  Judgment  of  "guilty,"  the 
logical,  Inevitable,  legal  result  would  be  that 
we  would  be  compelled  to  substitute  for  the 
reversed  Judgment  of  "guilty"  our  own  Judg- 
ment of  "not  guilty"  and  bring  at  once  the 
prosecution  to  an  end  on  the  merits  in  this 
court  We  certainly  could  not,  after  deter- 
mining all  tbe  issues  of  fact  and  of  law  in  tbe 
case,  remand  It  to  tbe  trial  Judge  for  a  new 
trial;  for  there  would  be  no  issue  left  for 
tbe  trial  Judge  to  try.  The  most  that  could 
be  done  would  be  to  register  our  own  decree, 
wblcb  would  be  final.  This  court  is  without 
power  or  authority  in  criminal  cases  to  re- 
verse on  their  merits  Judgments  sent  to  it 
on  appeal  and  pronounce  final  Judgments 
therein.  Clounsel  of  accused  parties  bave  re- 
peatedly made  attempts  to  have  this  court 
go  behind  tbe  verdict  of  tbe  Jury  on  the  mat- 
ter of  tbe  guilt  and  Innocence  of  the  parties, 
by  means  of  motions  for  a  new  trial  to  which 
all  tbe  testimony  adduced  on  the  trial  bad 
been  made  a  part,  and  on  tbe  refusal  of  that 
application  taking  a  bill  of  exception  to  such 
refusal,  annexing  thereto  tbe  motion,  with  Its 
accompanying  testimony  and  tbe  reasons  as- 
signed by  the  trial  Judge  for  his  ruling.  This 
court  has  steadily  resisted  such  attempts. 
The  authorities  on  that  subject  are  many  of 
them  cited  in  State  v.  Hauser,  112  La.  335, 
36  South.  396.  See,  also.  State  v.  Peterson,  2 
La.  Ann.  921;  State  v.  Nelson,  3  La.  Ann. 
498:  State  v.  Ward,  14  La.  Ann.  673.  Tbere 
is,  quoad  the  subject  of  this  court's  Juris- 


diction, no  difference  In  principle  In  go- 
ing behind  the  verdict  of  tba  Jury  in  tbe  mat- 
ter of  tbe  guilt  or  Innocence  of  accused  par- 
ties on  an  application  for  a  new  trial  and  go- 
ing behind  a  final  judgment  of  guilty  ren- 
dered by  a  district  Judge,  acting  as  both  Judge 
and  jury,  after  all  the  testimony  of  which 
tbe  case  was  susceptible  bad  been  submitted 
to  him.  In  State  v.  Hauser,  112  La.  335.  36 
South.  396,  this  court,  referring  to  State  v. 
Sweeney,  37  La.  Ann.  2,  used  tbe  following 
language: 

"What  was  said  in  that  case  as  to  the  final- 
ity of  the  conclusions  reached  by  the  jury  upon 
questions  of  fact  applied  also  to  tbe  conclusions 
which  the  jury  reached  to  the  questions  of  law 
Ih  determining  the  verdict  as  the  guilt  or  in- 
nocence of  the  accused.  The  jury  in  this  state 
are  judges  both  of  tbe  fact  and  the  law.  This 
court  is  authorized  to  pass  upon  questions  in- 
volving the  admissibility  or  nonadmissibility 
of  evidence  before  the  jury,  if  they  are  properly 
presented  to  it,  but  not  upon  the  effect  of  the 
evidence  when  it  has  once  reached  the  jury.  It 
is  authorized  to  say  whether  questions  of  law  as 
submitted  to  the  jury  were  correct  or  not,  and 
whether  correct  questions  of  law  which  tbe  ac- 
cused bad  the  right  to  have  had  submitted  were 
improperly  refused  or  not;  but,  when  the  case 
once  gets  to  the  jury  under  legal  conditions,  we 
are  powerless  to  review  the  correctness  of  its 
conclusions  as  to  the  blended  questions  of  law 
and  fact  which  were  submitted  to  it.  We  can- 
not separate  the  one  from  the  other." 

In  State  y.  Porte,  9  La.  Ann.  106,  this 
court  said: 

"The  only  qnestion  n_pon  which  we  can  pass 
is  as  to  the  admissibilit^r  of  the  evidence,  not 
as  to  its  effect.  Was  it  competent  evidence 
under  the  indictment?  Not  whether  it  was  it- 
self sufficient  to  establish  a  sale  and  sustain  a 
conviction." 

We  have  often  said  that  we  would  not 
pass  upon  certain  questions  unless  presented 
by  a  bill  of  exertions;  but  it  is  a  mistake 
to  conclude  that,  because  a  bill  of  exceptions 
had  been  reserved  and  taken,  we  would  in- 
quire into  and  dispose  of  tbe  tbings  com- 
plained of.  It  would  be  essentially  neces- 
sary, that  we  could  do  so,  that  the  questions 
raised  should  be  such  as  the  court  .was  au- 
thorized to  adjudicate  upon,  and,  besides, 
be  presented  at  tbe  time  and  In  tbe  manner 
and  form  which  is  required  to  enable  us  to 
do  so.  The  accused  In  this  case  filed  no  de- 
murrer, nor  did  be  move  to  quash  the  In- 
dictment His  first  objections  were  raised 
on  the  demurrer  to  evidence  introduced  with- 
out objection  of  any  kind  from  blm,  only 
leaving  for  determination  tbe  effect  of  the 
evidence  in  determining  the  law  and  the 
facts  of  the  case.  We  are  unable  to  separate 
them  from  each  other  as  matters  are  present- 
ed to  us. 

The  complaint  embodied  In  the  second 
bill  of  exceptions  (tbe  bill  taken  to  the  re- 
fusal of  tbe  court  to  grant  a  new  trial)  was 
the  same  as  that  made  In  the  first  bill,  with 
the  additional  special  contention  that  tbe 
evidence  adduced  bad  failed  to  show  that 
there  were  any  bets  made  or  accepted  in 
any  horse  race  In  said  place,   tbe  betting 
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hting  done  ontstde  of  tbe  state,  and  not 
In  the  state  of  Louisiana,  and  the  farther 
contentions,  first,  that  Act  No.  128,  p.  292, 
of  1004,  under  which  the  prosecution  was 
based,  was  nnconstitutionai,  null,  and  void, 
for  the  reason  that  said  act  did  not  define  the 
crime  denounced  therein,  nor  was  the  same 
defined  or  designated  by  any  law  or  act  of 
Louisiana,  and  that  said  act  embraced  more 
than  one  object  and  yiolated  thereby  article 
31  of  the  Constitution  of  1898,  and,  second, 
that  the  indictment  filed  did  not  inform  him 
of  the  nature  and  cause  of  the  accusation 
against  him,  thereby  violating  article  10  of 
the  Constitution  of  189a 

The  right  accorded  to  parties  convicted  of 
crime  to  apply  for  a  new  trial,  and  the  power 
and  authority  conferred  upon  district  courts 
to  grant  the  same,  is  the  great  remedy  af- 
forded by  the  lawmaker  for  the  ascertain- 
ment and  correction  of  any  errors  and  re- 
sulting Injury  which  may  have  taken  place 
In  the  proceedings.  Oreat  latitude  is  given 
to  the  accused  in  the  assignment  of  the 
grounds  which  might  induce  the  district 
Judge  to  allow  a  new  trial.  But  grounds 
which  might  properly  be  considered  by  the 
trial  judge  for  that  specific  purpose  are  by 
no  means  grounds  which  can  or  should  be 
considered  by  the  appellate  conrt  The  ap- 
pellate court  is  restricted  to  special  com- 
plaints raised  at  the  time  and  presented  in 
the  manner  and  form  required  by  law  or  the 
rules  of  practice.  Complaints  urged,  which, 
if  well  founded,  would  result  not  in  a  new 
trial,  but  as  a  complete  rejection  of  tbe  ac- 
tion and  an  absolute  bar  to  any  further 
prosecution,  find  no  proper  place  in  a  motion 
for  a  new  trial. 

The  motion  In  arrest  of  judgment  was 
based  upon  the  same  grounds  which  were 
set  up  in  tbe  first  and  second  bills  of  ex- 
ception. It  Is  a  motion  which  has  to  be 
tried  for  oror  apparent  on  the  face  of  the 
record.  We  are  not  permitted,  in  disposing 
of  that  motion,  to  examine,  discuss,  and  act 
upon  the  testimony  which  was  adduced  on 
tbe  trial  and  which  may  have  been  placed 
in  the  transcript.  Act  No.  128,  p.  292,  of 
1004,  is  not  nnconstitutionai  as  having  been 
enacted  in  violation  of  article  81  of  the  Con- 
stitution of  1898.  The  object  of  the  statute 
Is  set  out  and  defined  in  the  first  declaration 
made  in  the  title,  that  It  "provides  for  the 
suppression  of  pool  rooms."  The  other  por- 
tions of  the  title  are  simply  amplifications 
of  that  object,  and  announce  the  instrumen- 
talities through  which  the  proposed  suppres- 
sion is  to  be  effected  and  the  consequences 
resnltlng  therefrom,  all  of  which  are  germane 
to  the  declared  object.  Any  one  reading  tbe 
first  portion  of  the  title  would  naturally  an- 
ticipate finding  in  the  body  of  the  act  the 
matters  and  things  therein  enacted.  The 
fact  that  these  matters  were  referred  to  in 
the  title  did  not  have  the  effect  of  destroy- 
ing the  constitutionality  of  the  statute.  The 
fact  (If  well  founded)  that  the  statute  was 


so  general  as  not  to  be  susceptible  of  en- 
forcement would  not  strike  at  the  consti- 
tutionality of  the  act,  but  at  its  sufiiclency 
and  efllcacy.  The  Insufficiency  of  an  in- 
dictment framed  under  a  statute  is  an  entirely 
distinct  question  from  the  constitutionality 
of  the  statute  itself.  Parties  accused  of 
crime  have  an  unquestionable  right  to  claim 
the  benefit  of  tbe  constitutional  rights  grant- 
ed to  them  under  the  constitution  touching 
indictments,  but  the  right  must  be  exercised 
and  claimed  as  to  time  and  manner  and 
form  according  to  the  fixed  rules  of  practice. 
Appellant  presents  his  claim  for  reversal 
on  a  motion  in  arrest  of  judgment  found  in 
a  transcript  which  discloses  the  fact  that  he 
pleaded  without  objection  to  an  indictment 
framed  in  the  exact  words  of  a  statute; 
that  he  went  to  trial  without  interposing  a 
demurrer  to  the  indictment  or  motion  to 
quash;  that  tbe  issues  were  submitted  on  the 
indictment  as  found  to  the  trial  judge  on 
evidence,  not  only  acquiesced  in,  but  actual- 
ly consented  to,  with  no  bill  of  particulars 
having  been  asked  for  by  the  defense — all 
of  this  being  followed  by  a  judgment  of  the 
court  seised  of  jurisdiction.  Appellant  him- 
self admits  and  shows  that  the  term  "pool 
room,"  used  in  the  statute,  has  been  defined 
by  lexicographers  and  in  decrees  of  different 
courts,  and  that  it  has  a  popular  signification, 
though  the  term  is  a  generic  one  covering 
different  kinds  of  pools.  He  cites  a  number 
of  these  definitions  in  his  brief.  The  state 
also  cites  a  numbw  of  definitions,  for  in- 
stance: 

"Pool  room."  A  place  where  people  bet  or 
take  chances.  See  Words  &  Phrases,  tit  "Pool 
Room";  People  v.  McCue  (Sap.)  88  N.  X. 
Supp.  1088. 

The  defendant  might  therefore  have  been  in 
fact  charged  with  having  In  violation  of  law 
kept  a  place  where  people  took  chances.  When 
the  parties  thought  proper  to  submit  the 
Issues  to  tbe  judge  on  certain  evidence  intro- 
duced by  consent,  they  occupied  in  tbe  case 
tbe  same  position  which  they  would  have 
occupied  had  the  state,  on  defendant's  ap- 
plication, filed  a  bill  of  particulars  covering 
the  condition  of  affairs  which  that  testimony 
disclosed.  Defendant  could  not  claim  that 
he  had  not  been  informed  as  to  the  nature 
and  cause  of  the  accusation  against  him. 

We  do  not  think  the  generality  of  the  term 
"l>ool  room"  was  such  as  to  make  the  statute 
inoperative.  Board  of  Com'ra  v.  Mialegvlch, 
62  La.  Ann.  1292,  27  South.  790.  The  defend- 
ant had,  however,  the  right  to  have  had  the  spe- 
cific kind  of  "pooling"  which  he  was  charged 
with  operating  at  his  place  of  business  set 
out  in  a  bill  of  particulars,  had  he  thought 
proper  to  claim  that  right;  but  be  did  not  do 
so.  We  think  that  the  objections  urged  in  the 
motion  in  arrest  were  cured  by  tbe  trial  and 
by  the  judgment  rendered,  under  the  clrcum 
stances.  State  v.  Hauser,  112  La.  335,  86 
SouUi.  39a 
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For  tbo  reasons  assigned,  it  Is  hereby  or- 
dered that  the  Judgment  appealed  from  be 
.affirmed. 

On  Rehearing. 

LAXD,  J.  The  pleadings  and  Issues  in- 
Tolved  in  this  controversy  have  been  so  fully 
«tated  In  the  original  opinion  of  this  court 
that  repetition  would  be  useless. 

The  Attorney  General  conceded  In  argu- 
ment that  the  motion  in,  arrest  properly 
raised  the  question  of  the  validity  of  the 
statute.  We  will  consider  the  case  from  that 
point  of  view. 

The  gist  of  defendant's  objection  Is  that 
the  terms  of  the- statute  are  so  vague  "as  to 
mean  everything  In  general  and  nothing  In 
particular."  It  is  argued  that  the  term  "pool 
room"  is  generic,  embracing  many  different 
kinds,  none  of  which  are  designated  in  the 
statute,  which  consequently  is  void  for  ob- 
-scurity. 

Act  No.  128,  p.  292,  of  1904,  was  passed  for 
the  suppression  of  pool  rooms  from  and  after 
September  1,  1904.  This  act  was  approved 
-July  3,  1904.  Hence  we  may  infer  that  the 
"pool  rooms"  Intended  were  in  operation  in 
the  state  of  Louisiana  when  the  act  was 
adopted  and  that  a  period  of  grace  was  grant- 
•ed  for  the  purpose  of  enabling  the  owners  to 
wind  up  their  affairs.  The  act  further  de- 
-clares  the  operation  of  pool  rooms  to  be 
gambling.  It  is  to  be  Inferred  that  the 
statute  contemplates  "pool  rooms"  whose  op- 
-eratlon  was  not  considered  as  gambling  under 
the  general  laws  of  the  state  existing  at  the 
<late  of  the  adoption  of  Act  No.  128,  p.  292, 
■of  1904. 

At  the  same  session  of  the  General  Assem- 
1>ly  Act  No.  127,  p.  291,  was  passed  for  the 
-suppression  of  turf  exchanges  and  declaring 
their  operation  to  be  gambling.  Both  acts 
were  Introduced  by  the  same  representatives, 
and,  mutatis  mutandis,  their  provisions  are 
identical. 

Now,  what  kind  of  business  was  conducted 
in  pool  rooms  and  turf  exchanges  that  re- 
■qulred  additional  legislation  to  place  its  op- 
-eratlon  in  the  category  of  gambling.  The  an- 
swer to  the  question  may  be  found  in  the  de- 
cisions of  this  court  to  the  effect  that  betting 
on  horse  races  was  permitted  by  the  Civil 
Code,  and  therefore  could  not  be  considered 
AS  gambling. 

In  City  of  Shreveport  t.  Maloney  and 
Schulsinger,  107  La.  198,  31  South.  702;  de- 
fendants were  prosecuted  for  operating  a 
■"turf  exchange"  in  violation  of  a  city  ordi- 
nance. They  were  discharged  in  the  city 
-court,  and  the  Judgment  was  affirmed  on  ap- 
peal. The  conclusions  of  this  court  are  well 
«xpre8sed  in  the  syllabus,  as  follows,  viz.: 

"Laws  heretofore  passed  against  gambling  do 
not  Include  betting  on  horse  races  in  any  form. 
Betting  on  boise  races,  in  view  of  the  oetters, 
within  their  means,  is  not  unlawful,  bat,  on  the 
contrary,  has  the  law's  special  sanction.  The 
<]uest{on  whether  betting  on  races  at  a  distance, 
out  of  view,  through  the  medium  of  turf  ex- 


chao^es,  shoald  be  surpressed  as  being  gambl- 
ing, 18  one  left  to  the  Legislature  by  the  clear 
terms  of  the  Constitution.^' 

This  case  was  decided  at  the  1901-02  term. 

In  July,  1902,  the  Legislature  passed  Act 
No.  206.  p.  397,  granting  authority  to  munic- 
ipal corporations  to  regulate  "pool  rooms  and 
turf  exchanges"  by  ordinances  and  to  pre- 
scribe penalties  for  the  violation  of  the  same. 

Under  the  authority  of  this  act  the  city  of 
Shreveport  passed  an  ordinance  confining  the 
business  of  conducting  a  pool  room  and  turf 
exchange  within  certain  limits.  This  ordi- 
nance was  challenged  by  Schulsinger  and 
others,  prosecuted  for  its  violation,  on  a 
number  of  grounds,  and  was  declared  null 
and  void  by  the  dty  court  On  appeal  tlUs 
Judgment  was  reversed  by  this  court  and  the 
validity  of  the  ordinance  was  sustained.  See 
City  of  Shreveport  v.  Schulsinger  et  al.,  113 
La.  9,  36  South.  870.  This  court  held  therein 
that  the  power  to  regulate  did  not  include  the 
power  to  intentionally  suppress,  but  could  be 
lawfully  exercised  notwithstanding  the  fact 
that  the  business  might  thereby  be  made  un- 
profitable and  perish  for  lack  of  support  In 
both  decisions  (107  la.  193,  31  South.  702. 
and  113  La.  9,  36  South.  870)  the  business  of 
operating  a  pool  room  or  turf  exchange  was 
recognized  as  an  "evil"  which  might  be  regu- 
lated, discriminated  against,  or  suppressed  by 
the  state  in  the  exercise  of  Its  police  power. 
In  both  cases  the  opinions  show  that  tbe 
business  conducted  was  betting  or  receiving 
bets  on  horse  races  out  of  view  of  the  tracks. 
Hence  we  may  conclude  that  both  acts  of 
1904  were  intended  to  suppress  such  busi- 
ness, whether  called  a  "turf  exchange"  or 
"pool  room."  Conceding  that  the  term  "pool" 
or  "pool  room"  has,  according  to  lexicograph- 
ers, several  meanings,  we  are  of  opinion  tliat 
the  legislation  on  the  subject,  the  direct  re- 
sult of  the  decisions  of  this  court  show  that 
the  term  "pool  room"  was  used  to  designate 
a  room  in  which  betting  on  races  is  carried 
on.  Our  Civil  Code  declares  that  "the  words 
of  a  law  are  generally  to  be  understood  in 
their  most  usual  signification,  without  attend- 
ing so  much  to  the  niceties  of  grauunar  rules 
as  to  the  general  and  popular  use  of  the 
words."  Article  14.  The  lawmaker,  in  en- 
acting this  rule  of  construction,  assumed  that 
the  Judges  must  know  what  the  community 
kno-ws  as  to  the  popular  meaning  of  words. 

Tbece  is  a  constant  evolution  in  language, 
producing  new  words  and  phrases,  and  modi- 
fying the  significance  of  old  ones.  It  does 
not  follow  that  words  not  found  in  the  dic- 
tionaries have  no  meaning.  For  example, 
the  term  "turf  exchange"  is  a  new  combina- 
tion of  old  words,  indicating  a  place  where 
persons  meet  to  transact  some  kind  of  busi- 
ness appertaining  to  the  "race  course  or  ra- 
cing." But  the  true  meaning  of  the  words 
cannot  be  ascertained  without  taking  notice 
of  their  popular  use.  The  laws  to  suppress 
"pool  rooms"  and  "turf  exchangee"  are  on 
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the  same  aubject-matter,  and  "what  la  clear 
In  one  statute  may  be  called  In  aid  to  explain 
what  is  doubtful  In  another."  Civ.  Code, 
art  17.  Taken  together,  both  acta  Indicate 
a  clear  Intent  to  suppresa  gambling  on  horse 
races  carried  on  in  rooms  or  places  distant 
from  the  tracks. 

It  has  been  well  said  that  "the  court  will 
resort  In  the  Interpretation  of  statutes  to 
the  common  knowledge  of  the  public  at  large 
on  conditions  which  led  to  Its  adoption." 
Bishop  on  Statutory  Crimes,  {  77,  footnote. 

Wlgmore,  in  his  recent  work  on  Evidence, 
after  stating  that  the  doctrine  of  Judicial 
notice  applies  to  "the  meanings  of  words  and 
phrases,"  says: 

"So  far  aa  they  are  notorious  and  unoaestion- 
ed,  they  are  constantly  found  noticed.  Here, 
too,  the  local  circumstance  and  usage  of  the 
time  most  more  than  ever  control  the  ruling." 
Volume  4,  p.  2682. 

The  evil  sought  to  be  remedied  by  the  legis- 
lation of  1904  was  notorious  and  unques- 
tioned, and  was  a  matter  of  public  concern, 
not  only  In  Louisiana,  but  in  other  states  of 
the  Union.  Judges  must  know,  as  everybody 
knows,  that  this  evil  was  gambling  on  horse 
races  through  the  medium  of  pool  rooms  and 
tarf  exchangee. 

We  ttaorefore  hold  that  the  words  of  the 
statute  are  sufficiently  certain  to  Indicate 
the  particular  offense  Intended  by  the  law- 
maker. 

The  second  and  last  defense  urged  Is  that 
tbe  diefendant  was  not  guilty  of  any  offense 
in  this  state^  because  tbe  bets  or  wagers,  or 
offers  to  bet,  were  telegraphed  out  of  the 
state,  and  placed  out  of  the  state;  the  de- 
fendant receiving  a  commission  upon  tbe 
bets  so  placed. 

The  district  Judge,  In  his  able  opinion,  says : 

"The  court  Is  constrained  to  conclude  that. 
In  determinins  the  legislative  intent  in  the  use 
of  tbe  term  pool  room,"  it  must  avoid  all 
verbal  subtleties,  all  astute  and  narrow  defini- 
tions, and  decide  that  the  legislative  intent  was 
to  use  the  term  in  its  common  or  popular  mean- 
ing, and  ^ve  the  act,  a  remedial  statute,  such  a 
construction  as  to  correct  the  mischief  at  which 
it  was  aimed,  apd  that  the  mischief  thus  aimed 
at  was  operating  a  room  where  people  resort  to 
wager  on  horse  races  run  away  from  tbe  room, 
in  or  out  of  the  state,  whether  such  bets  be 
made  individually  or  in  combination ;  further, 
that  the  wager  is  completed  when  the  defendant 
receives  and  transmits  the  bet  or  offer  to  bet  to 
a  person  outside  of  the  state ;  and  that  the  modus 
operandi  disclosed  by  the  statement  of  fact 
shows  simply  a  subterfuge  and  studionslj  con- 
trived evasion." 

The  bets  or  offers  were  received  by  de- 
fendant In  his  pool  room  or  turf  exchange 
in  Shreveport  nnder  the  guise  of  telegrams 
sent  to  Texarkana,  Ark.,  a  neighboring  town. 
Tbe  bets  won  were  paid  by  defendant  in 
Shreveport 

Tbe  statute  inrohibited  the  conduct  and 
opwation  of  "pool  rooms."  It  Is  a  police 
regnlation  to  suppress  gambling  In  rooms 
or  exchanges  on  races  remote  from  the  track. 
The  barm  la  done  whore  the  betters  find  the 
opportunity  and  the  means  to  make  their 
89  SO.— 85 


wagers,  and  is  the  same,  whatever  may  be 
the  form  of  betting.  To  hold  that  a  pool 
room  may  be  lawfully  operated  in  this  state 
through  tbe  thin  disguise  of  telegraphic  offers 
to  bet  wired  to  a  confederate  In  another  state 
would  nullify  the  statute.  The  venue  was 
well  laid  where  the  pool  room  was  actually 
operated.  See  McClain,  Criminal  Law,  {{ 1297, 
1305,  and  section  1307,  footnote.  See,  also. 
People  V.  Welthoff,  93  Mich.  631,  63  N.  W. 
784,  32  Am.  St  Rep.  532,  where  In  the  case 
of  a  gambling  room  the  court  said :  | 

"The  money  is  placed  In  the  hands  of  the  de- 
fendant by  one  party  to  the  wager,  and  if  he 
wins  he  receives  the  money  won  in  this  room ; 
if  he  loses  it,  knowledge  of  the  loss  is  brought 
to  him  in  this  room.  That  it  requires  the  inter- 
vention of  another  agency  (a  telegraphic  com- 
pany) does  not  relieve  the  respondent  It 
would  be  a  reproach  to  the  law  if  It  were  pos- 
sible that  responsibility  could  be  avoided  by 
any  such  subterfuge  as  is  apparent  in  the  verr 
scheme  adopted  by  the  respondent  in  this  case. 

The  district  attorney  also  reten  to  tbe 
case  of  Ames  v.  KIrby,  Sheriff,  69  Atl.  668, 
recently  decided  by  the  Supreme  Court  of 
New  Jersey,  and  not  yet  officially  reported. 

We  therefore,  disregardlug  all  questions 
of  criminal  pleading  and  considering  the  is- 
sues as  properly  presented  for  review,  are 
of  opinion  that  tbe  judgment  appealed  from 
is  correct  and  should  be  affirmed. 

For  the  reasons  assigned  It  is  ordered  that 
our  former  decree  herein  rendered,  affirm- 
ing the  sentence  appealed  from,  be  reinstat- 
ed as  the  final  Judgment  of  the  court 


(116  La.) 
No.  15,246.    . 

BOOKSH  et  aL  V.  NEW  IBERIA  SUGAR 
CO.,  Limited. 

(Supreme  Court  of  Louisiana.    Jan.  80,  1905.) 

1.  Petitobt  Action— Title  to  Maintain. 

Plaintiff  in  a  petitory  action,  in  order  to 
recover,  must  at  least  show  a  better  tille  to 
the  property  claimed  than  the  defendant  in 
possession. 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
Cent  Dig.  Real  Actions,  {  22.] 

2.  Fbescbiption  —  Judicial    Sali— Aovxbse 
Possession— Evidence. 

Where  a  tract  of  land  has  been  incorpo- 
rated, by  fencing  and  use,  in  a  plantation  for 
more  than  20  years,  openly,  notoriously,  and 
without  interruption  or  disturbance,  and  the 
plantation  is  sold  by  the  sheriff,  as  snch,  by 
name  and  by  metes  and  bounds,  the  tract  so 
incorporated  passes  to  the  adjndicatee,  with 
and -as  a  part  of  said  plantation,  by  a  title 
the  defects  of  which,  if  any  there  be,  where  tbe 
adjudicatee  continues  in  possession  in  good 
faith,  are  cured  by  the  prescription  of  10  years. 
[Ed.  Note.— For  cases  in  point,  see  vol.  1, 
Coat  Dig.  Adverse  Possession,  ${  444,  446.1 

(Syllabus  by  the  Court) 

Appeal  from  Nineteenth  Judicial  District 
Court  Parish  of  Iberia ;  Louis  Octave  Hack- 
er, Judge  ad  hoc. 

Action  by  Joseph  Booksh  and  others  against 
the   New   Iberia  Sugar  Company,   Limited. 
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Judgment  fw' plaintiff,  and  defendant  ap- 
peals.   ReverBedi 
Behearlng  denied   November   20,   1906. 

Broussard,  Dulany  &  Broussard,  for  ap- 
pellant   Burke  &  Burke,  for  appellees. 

Statement 

MONROE,  J.  Plaintiff  brings  this  peti- 
tory action  for  the  recovery  of  about  229 
acres  of  land,  which  are  said  to  form  part 
of  the  Bhua  (formerly  called  "El  Dorado" 
and  "Sarah")  plantation,  in  the  parish  of 
Iberia,  of  which  land  they  allege  that  defend- 
ant is  in  unlawful  possession.  Defendant, 
for  answer,  avers  that  the  land  in  question 
is  part  of  Morblhan  plantation,  of  which  it 
is  owner,  and  that  it  and  its  authors  have 
been  in  open,  continuous,  and  uninterrupted 
possession  thereof,  according  to  a  boundary 
which  has  been  recognized  by  the  owners  of 


terest  to  Lanier)  acquired  from  Emile  Gajan 
October  13,  1899;  Oajan  acquired  from  Hes- 
singer  June  19,  1899 ;  Hessinger  acquired  at 
a  sale  made  by  the  sheriff  under  an  execution 
against  the  Sarah  Planting  &  Refining  Com- 
pany, May  6,  1899;  the  Sarah  Planting  & 
Beflning  Company  acquired  from  Jos.  Weil 
June  29,  1898;  Well  acquired  at  a  sale  by 
the  sheriff  in  a  proceeding  against  Pierce  & 
Canty  June  25,  1898;  Pierce  &  Canty  ac- 
quired from  Well  April  8,  1^7;  Well  ac- 
quired from  the  widow  and  heirs  of  Marx 
Levy  April  8,  1897;  and  at  this  point  there 
is  a  hiatus  in  the  proof,  the  act  of  Bale  to 
Well  containing  a  recital  to  the  effect  that 
the  vendors  had  acquired  by  reason  of  their 
having  been  put  in  possession  as  widow  In 
community  and  heirs  of  Marx  Levy,  who  (so 
the  act  recites)  had, acquired  the  property  by 
purchase  from  Mrs.  Harriet  P.  Amst,  wife 


El  Dorado,  Sarah,  or  Elma  plantation,  for 
more  than  40  years;  and  defendant  pleads 
estoppel  and  prescription.  From  certain 
plats  of  surveys  which  have  been  offered  by 
the  litigants,  respectively,  the  subjoined 
rough  "Sketch  A"  has  been  prepared  as  an 
aid  to  the  approximate  delimitation  of  the 
land  and  the  more  intelligible  statement  of 
the  subject-matter  in  controversy,  the  un- 
shaded subdivisions,  within  the  letters  F,  6, 
H,  I,  J,  K,  L,  M,  N,  representing  the  acreage 
constituting,  as  it  is  alleged,  Elma  planta- 
tion, including  the  disputed  territory,  which 
is  virlthln  the  letters  E,  A,  B,  M,  L,  K,  J,  I, 
H,  and  the  shaded  subdivisions  representing 
the  acreage  constituting,  or  said  to  have  con- 
stituted, Morblhan  plantation. 

Plaintiffs  acquired  the  title  exhibited  by 
them  from  Landry  ft  Lanier  by  two  acts, 
passed  in  1901  and  1903,  respectively ;  Landry 
(who  subsequently  sold  an  undivided  half  in- 


of  Lucius  D.  Hopkins,  but  neither  the  Judg- 
ment putting  in  possession  nor  the  act  of 
sale  from  Mrs.  Hopkins  to  Marx  Levy  being 
in  the  record.  Passing  this,  it  is  shown 
that  Mrs.  Harriet  P.  Hopkins  acquired  the 
property  from  Celestin  Lejeune  and  others; 
that  Lejeune  and  others  (Including  Tbeophlle 
Aucoln,  who  subsequently  sold  his  interest 
to  his  co-owners)  acquired  from  "Mrs.  Jane 
Bramwell,  widow  of  Harry  Hopkins";  that 
Mrs.  Jane  (Bramwell)  Hopkins  acquired  at  a 
sale  made  by  the  sheriff  in  execution  of  a 
Judgment  obtained  by  her  against  J.  3.  Mis- 
trot  and  others ;  and  that  Mlstrot  and  others 
acquired  by  purchase  from  "Mrs.  Jane  Bram- 
well, widow  of  Harry  Hopkins."  Here  there 
is  another  hiatus  in  the  proof,  there  being 
nothing  In  the  record  to  show  whoi  or  from 
whom  Mrs.  Jane  Bramwell  Hopkins  acquired 
the  property.  It  is  not  unlikely  that  she  was 
the  widow  of  Harvey,  and  not  Harry,  Hop- 
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klna;  bM  there' Is  tao  proof  6f  that  fact,  or 
that  there  existed  a  community^ of  acquets 
between  her  and  her  hnsband,  nor*  Is  tt  shown 
that  she  was  his  heir.  Passing  this,  also, 
it  appears  that  oh  April  8,  1848,  Harvey 
Hopkins  acquired  by  purchase  from  Leonard 
J.  Smith  an  andlvided  half  interest  In  cer- 
tain property,  including  the  following:  "A 
piece  of  land  situated  In  the  said  parish  of 
St  Martin  at  a  place  called  'Petit  Fansse 
Pointe,"  measuring  four  arpents  on  the  right 
bank  of  the  River  Teche,  with  the  depth  ad- 
joining the  land  of  Madame  Dubuclet,  bound- 
ed on  the  upper  side  by  a  portion  of  the 
land  now  (or  lately)  belonging  to  Mrs.  Weeks 
and  on  the  lower  side  by  lands  of  F.  G. 
Boutte",  and  "a  tract  of  land  lying,  situated, 
and  being  at  the  same  place,  measuring  fif- 
teen arpents  and  two-thirds  of  an  arpent  front, 
more  or  less,  on  the  right  bank  of  the  River 
Teche,  with  the  depth  adjoining  the  lands  of 
Madame  Dubuclet,  bounded  on  the  upper  side 
by  the  lands  of  Bdonard  Hebert  and  below 
by  the  lands  of  Mrs.  Weeks,  above  men- 
tioned"— and  that,  on  January  6,  1862,  at  a 
sale  made  to  effect  a  partition,  said  Harvey 
Hoidiins  acquired  the  other  half  interest  in 
the  land  so  described. 

It  appears  that  the  tract  first  above  de- 
scribed was  taken  from  the  eastern  side  of  the 
lot  No.  2,  as  Indicated  on  the  "Sketch  A,"  and 
it  is  not  pretended  that  it  has  ever,  since 
the  purchase  in  question,  extended  further 
bacft  than  the  southern  lines  of  the  sections 
14  and  15,  as  indicated  on  said  sketch.  It 
also  appears  that  the  tract  secondly  above 
described  was  taken  from  the  section  77,  as 
indicated  on  the  sketch,  and  includes,  in  point 
of  fact,  the  frontage  embraced  between  the 
letters  O  and  N,  though  the  measurement  of 
that  frontage  seems  to  be  16.20,  Instead  of 
15%  arpents.  It  further  appears  that  on 
January  29,  1867,  Harvey  Hopkins  purchased, 
at  a  sale  made  in  the  succession  of  Mrs.  Mary 
Olara  Conrad,  deceased  wife  of  John  Moore, 
"one  piece  of  land,  having  ten  arpents  on  the 
Bayou  Teche,  running  back  to  the  land  be- 
longing to  Dr.  Duperier  [between]  parallel 
lines,  containing  99  superficial  arpents,  more 
or  less,  •  *  •  said  land  bounded  on  both 
sides  by  the  purchaser's  land,"  which  tract 
Is  designated  on  Sketch  A  as  "Lot  1." 

The  act  by  which  "Mrs.  Jane  Bramwell, 
widow  of  Harry  Hopkins,"  sells  to  J.  J. 
Mistrot  and  others,  contains  the  following 
description  and  recitals,  concerning  the  prop- 
erty sold,  to  wit: 

"A  certain  tract  of  wood  and  prairie  land 
situated  on  the  right  bank  of  Bajou  Teche,  at 
a  place  called  'Fansse  Pointe,'  in  the  parish  of 
Iberia,  the  same  l)eing  a  part  of  Sec  9,  T. 
12  S.,  R.  7  E,  containing  723  arpents,  bounded 
above  by  the  lands  of  P.  Hebert  and  below  by 
land  of  Dr.  Duperier.  Said  land  is  sold  accord- 
ing to  a  survey  and  plat  made  by  F.  Q.  Bui^ 
bank,  dated  November,  186a" 

The  name  "EI  Dorado  Plantation"  was 
given  to  the  property  for  the  first  time,  so 
far  as  the  conveyances  show,  in  the  act  of 


sale  from  "Mrs.  Jane  Bramwell,  widow  of 
Harry  Hopkins,"  to  Lejeune  and  others.  In 
February,  1877,  which  act  contains  the  fol- 
lowing description  and  recitals: 

"A  certain  plantation  at  Fausse  Pointe, 
known  by  the  name  of  'EI  Dorado,'  measuring 
723  arpents,  more  or  less,  bounded  north  by  P. 
Hebert,  south  by  Dr.  A.  Duperier,  east  by  lands 
of  Decuir's  heirs,  and  west  by  Dr.  Duperier. 
The  said  plantation  is  the  same  purchased  by 
vendor  at  sheriff's  sale  in  the  matter  of  the 
seiiure  and  sale  made  at  the  instance  of  vendor 
in  the  case  entitled  'Mrs.  Jane  Ho^ina  v.  J. 
J.  Mistrot  et  al.,'  on  the  3d  day  of  July,  1876. 
The  vendor  sells  all  the  land  In  the  said  plan- 
tation known  under  said  name.  The  sale  is 
made  with  reference  to  boundaries,  •  *  • 
and  the  said  vendor  hereby  promises  Uiat  she 
and  her  heirs  shall  and  will  forever  warrant 
and  defend  the  title  to  the  said  purchasers 
uainst  all  legal  claims  and  demands  whatever. 
The  vendor,  moreover,  transfers  tmto  said  pur* 
cliasers  all  the  rights  and  actions  of  warranty 
to  which  she  is  entitled  against  all  former  pro- 
prietors of  the  property  conveyed,  subrogating 
said  purchasers  to  said  rights  and  actions,  to 
be  by  them  enjoyed  and  exercised  in  the  same 
manner  as  they  might  have  been  by  the  present 
vendor." 

The  later  conveyances,  beginning  with 
that  from  Hessinger  to  Gajan,  in  June.  1899, 
and  including  those  by  which  the  plaintiff 
acquired,  contain  a  reservation  reading  as 
follows,  viz.: 

"It  is  well  understood  that  the  vendor  does 
not  sell  any  more  than  he  may  have  acquired, 
and  is  not  bound  for  any  deficit  in  the  numl>er 
of  acres  that  may  appear  to  belong  to  the  plan-- 
tation  sold,  subrogating,  however,  the  vendee 
to  all  rights,  title,  and  interest  as  they  may 
appear ;  this  sale  being  made  by  metes  and 
bounds,  purchaser  being  well  acquainted  with 
metes  and  bounds  of  said  planlation." 

The  "survey  and  plat"  by  Burbank,  re- 
ferred to  in  the  first  sale  by  Mrs.  Jane 
(Bramwell)  Hopkins,  has  not  been  produced. 

Upon  the  other  hand.  Dr.  Duperier,  one 
of  the  authors  to  whom  the  defendant  traces 
title,  is  shown  to  have  acquired  the  follow- 
ing lands,  to  wit:  On  March  8,  1854,  from 
Madame  Dubuclet,  according  to  a  plan  drawn 
by  A.  D.  Minor,  parish  surveyor,  a  copy  of 
which  has  been  filed  In  evidence,  the  dltter- 
ent  tracts  designated  on  Sketch  A  by  the 
numbers  20,  13,  14,  41,  42,  45,  61  (either  the 
number  14  or  the  number  45  Including  the 
tract  to  which,  on  Sketch  A,  the  number  15 
has  been  given);  on  October  10,  1854,  from 
Louis  St.  Marc  Darby,  the  tract  designated 
on  Sketch  A  as  "Lot  4,"  described  In  the 
act  of  purchase  as  bounded,  as  to  Its  depth, 
"par  la  terre  du  dit  Sieur  Alfred  Duperier" ; 
on  April  25,  1856,  from  Alexis  Poymerau. 
the  tract  designated  on  Sketch  A  as  "Lot 
3,"  described  as  "mesurant  dix  arpents  de 
face  a  la  dite  riviere  sur  environ  dix  ou 
douze  arpents  de  profondeur";  on  April  25, 
1870,  from  A.  Hebert,  fractional  section  33 
in  township  11  S.,  range  7  B.,  and  lots  1, 
2,  3,  and  4  in  section  4  of  township  12  S., 
range  7  E.,  which  tracts  are  thus  designated 
on  Sketch  A.  Dr.  Duperier  acquired  other 
lands,  such  as  are  indicated  on  Sketch  A. 
and  possibly  others  besides ;  but  those  which 
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hare  been  gpeclally  mentioned  are  all  tbat 
concern  this  litigation.  On  Febmary  10. 
1870,  be  conveyed  to  his  wife,  by  dation  en 
palement,   "(1)   a   certain   sugar   plantation 

•  •  •  consisting  of  several  tracts  of  land 
set  forth  and  described  In  act  of  sale  from 
Mistress  Joseph  Dubudet,  •  •  •"  of  date 
March  8,  1854;  (2)  the  tract  acquired  from 
Louis  St  Marc  Darby  October  10,  1854; 
(8)  the  land  acquired  from  Alexis  Poymeran 
April  25,  1856;  and  other  tracts  which  he 
had  acquired  from  other  persons. 

By  acts  of  March  1,  1884,  and  January 
6,  1885,  Madame  Duperler  conveyed  the  prop- 
erty so  acquired  by  her  to  Archer  &  Ren- 
oudet. 

By  act  of  June  24,  1802,  Archer  &  Renou- 
det  sold  a  portion  of  the  property  so  acquir- 
ed to  William  R.  Taylor,  by  a  description 
reading  in  part  as  follows,  to  wit: 

"A  certain  saear  plantation,  measurinj;  1,500 
acres  of  cleared  sugar  laud,  •  *  •  in  that 
section  known  •  •  •  as  'Little  Fausae 
Pointe,'  bounded  on  the  north  by  the  public 
road  leading  from  New  Iberia  to  said  Little 
Fausse  Pointe  and  separating  said  plantation 
from  lands  of  P.  L.  Renoudet  and  W.  R. 
Archer;  on  the  soath  by  lands  of  the  estate  of 
Mary  C.  Moore  and  Bayou  Teciie ;  on  the  east 
by  lands  of  Hopkins,  or  assigns,  Hebert,  Lucien 
Decuir,  and  others ;  and  on  the  west  by  lands 
of  Yiel  Decuir,  Hackley,  Collins,  Marvin,  and 
Dotty,  and  the  public  road  separating  said  lands 
from  the  lands  of  Childs  and  leading  from  New 
Iberia  to  Coulee  La  Chute.  All  of  said  lands 
purchased  by  Dr.  Alfred  Duperier  by  act  of 
purchase  from  Mrs.  Celestine  Marie  Dubuclet 

•  •  •  March  8,  1854.  •  •  •  A  certain 
tract  of  land  acquired  from  [by]  Alfred  Dui>- 

erier  by  purchase  from  Alexis  P by  act 

of  sale  before  Gaspard  Ratier,  Not.,  on  the 
29th  day  of  January,  1855  [evidently  referring 
to  the  tract  bought  by  Dr.  Duperier  from  Alexis 
Poymeran  April  25,  1856].  A  certain  tract 
of  land  acquired  by  purchase  from  Alexis 
Hebert  •  •  •  on  the  25th  day  of  April, 
1870.  A  fourth  tract,  acquired  by  Alfred 
Duperier  from  Louis  St.  Marc  Darby  and  wife 

•  ♦  *  on  the  10th  of  October,  1870,  being 
parts  of  the  land  purchased  by  the  present 
vendors  from  Mrs.  Emma  Mille  [wife  of  Dr. 
Duperier].  •  •  •  The  whole  forming  an  ag- 
gregation of  1,500  acres." 

Upon  March  11,  1898,  the  property  thus 
acquired  by  Taylor  was  sold  under  execution 
to  Marx  Levy  as  a  "certain  tract  of  land  or 
sugar  plantation,  situated  *  *  *  on  the 
west  hank  of  Bayou  Teche,  at  about  two 
and  one-half  miles  from  New  Iberia,  and 
known  as  the  'Morbihan  Plantation,'  con- 
taining about  1,500  acres  of  cleared  land, 
and  being  bounded  in  front  by  Bayou  Teche, 
In  the  rear  by  the  public  road  leading  to  New 
Iberia,  above  by  lands  of  Archer  and  Re- 
noudet, and  below  by  lands  of  the  estate 
of  Darby,"  etc 

The  record  does  not  contain  the  act  where- 
by Marx  Levy  sold  the  property  so  acquired, 
but  on  January  27,  1884,  Meyer  and  Joseph 
Well  sold  it,  according  to  the  foregoing  de- 
scription, to  the  New  Iberia  Refining  & 
Planting  Association  oy  an  act  which  recites 
that  they  had  purchased  it  from  Marx  Levy 
by  notarial  act  of  date  April  4,  1893 ;  and  on 
June  24, 1899,  that  association  sold  said  prop-  ' 


erty  to  the   New   Iberia   Sugar  Company. 
Limited. 

Dr.  Duperier,  who  owned  the  greater  part 
of  the  land  constituting  what  Is  now  called 
"Morbihan  Plantation"  from  1854  until  ttie 
sale  to  bis  wife  in  1870,  and  whose  wife 
owned  it  until  1884,  testifies  quite  positively 
that  the  fences,  as  Indicated  approximately 
on  Sketch  A,  have  served  to  separate  that 
property  from  the  Elma  plantation  ever  since 
the  date  of  his  acquisition,  and  in  so  testi- 
fying he  IB  corroborated  In  a  greater  or  less 
degree  by  Desire  Bonln,  who  has  Uved  as  a 
twiant  on  section  4  since  1875;  by  Placide 
Bonin,  who  has  known  the  place  for  40 
years  and  has  lived  there  since  1888;  by  A. 
Therlot,  who  has  Uved  on  the  place  since 
1894;  by  Tbeodnle  Vital,  who  has  lived  ad- 
joining the  Morbihan  plantation  nearly  60 
years ;  by  A.  Vital,  who  has  known  the  prop- 
erty for  18  or  20  years ;  and  by  Hawk  Collins, 
who  has  lived  on  the  place  and  has  known 
the  fences  for  20  years  or  more. 

As  against  this,  the  plaintiffs  have  the 
testimony  of  A.  Excnrex  and  T.  Aucoln,  who 
(with  Lejeune,  Hebert,  and  Roger)  owned 
the  Elma  place  for  a  while,  dating  from  1877 ; 
of  Philip  and  Relisalre  Hubert  (sons  of  the 
Hebert  mentioned),  who  lived  on  the  Elma 
place  when  their  father  was  part  owner  of 
It;  of  Lucien  Hebert  and  Jules  Verret,  who 
had  lived  on  the  opposite  side  of  the  bayou  for 
many  years;  and  of  Arlstlde  Decuir,  who 
owns  the  adjoining  property  upstream — to 
the  effect  that  the  fence,  running  from  A  to 
B  (on  Sketch  A)  was  not  put  there  until 
after  1879,  it  being  practically  conceded  that 
It  has  been  there  since  1880. 

The  sincerity  of  Dr.  Duperier  is  not  at  all 
questioned,  but  the  counsel  for  plaintiff  think 
he  testified  In  error  as  to  the  particular 
fence  to  which  his  testimony  was  intended 
to  be  applied ;  and  such  a  mistake  may  possi- 
bly have  been  made.  In  this  connection, 
however,  It  is  to  be  remarked  that  we  do 
not  understand  any  of  the  witnesses  as  testi- 
fying that  the  line  of  fencing  Indicated  by 
the  letters  E,  A,  P,  C,  on  Sketch  A,  is  of 
later  date  than  as  testified  to  by  Dr.  Du- 
perier. On  the  contrary,  the  attention  of 
the  plaintifTs  witnesses,  and  for  the  most 
part  of  the  defendant's,  was  attracted  to 
the  line  of  fencing  Indicated  by  the  letters 
A,  P,  B,  which  divides  the  front  lands  from 
those  in  the  rear ;  and,  beyond  the  testimony 
of  Dr.  Duperier,  who  testifies  that  all  of  the 
fencing,  as  it  now  stands,  has  been  there 
since  1854,  there  was  but  little  said  concern- 
ing the  line  running  from  front  to  rear  on 
the  lower  side  of  the  Elma,  and  constituting 
the  practical  boundary  between  that  and 
the  Morbihan,  plantation. 

Opinion. 

The  failure  of  the  plaintiffs  to  supply  the 
link  in  their  chain  which  should  connect  the 
title  of  the  "widow  and  heirs  of  Marx  Levy" 
with  that  of  Mrs.  Harriet  P.  Hopklna  leaves 
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than  ai>parentl7  In  tbe  poaltion  of  acquiring 
through  mesne  cooTeyances,  In  1897,  from 
persons  In  whom  no  title  la  shown,  property 
which  was  then,  and  had  been  for  many 
years.  In  the  possession  of  other  persona, 
claiming  as  owners.  If,  howevor,  we  assume 
that  the  recital  in  the  sale  of  the  widow  and 
heirs  of  Levy  to  Well,  to  the  effect  that  the 
vendors  had  acquired  the  property  from  Mrs. 
Harriet  P.  Hopkins,  is  snfflcient  to  prove 
the  fact  of  such  acquisition,  and  we  proceed 
with  the  inquiry,  we  find  that.  In  1869, 
"Mrs.  Jane  Bramwell,  widow  of  Harry  Hop- 
kins," in  whom  no  title  Is  shown,  sold  the 
property  which  is  now  said  to  constitute  the 
Elma  plantation  by  an  entirely  new  descrip- 
tion, with  the  recital,  unauthorized  from 
any  point  of  view  that  we  have  been  able  to 
discover,  that  it  consisted  of  723  superficial 
arpents.  We  say  unauthorized,  because, 
even  If  we  assume  that  the  vendor  was  not 
tbe  widow  of  Harry  Hopkins,  as  she  is  de- 
scribed In  all  the  acts  to  which  she  is  a  par- 
ty, but  was  the  widow  (In  community)  of 
Harvey  Hopkins,  and  also  his  sole  heir,  and 
In  that  way  became  the  owner  of  the  proper- 
ty that  had  been  purchased  in  his  name,  the 
fact  remains  that  Harvey  Hopkins  acquired 
lot  1  of  section  9  by  a  title  under  which  he 
could  not  have  been  heard  to  claim  any  land 
lying  more  than  10  or  12  arpents  back  from 
the  bayou,  whereas  the  recital  In  the  act  of 
sale  referred  to  would  require  that  the  lines 
of  lot  1,  described  in  the  sale  to  Harvey 
Hopkins  as  "having  ten  arpents  on  Bayon 
Tecbe,  ninning  back  to  tbe  land  belonging 
to  Dr.  Dnperlor,  •  •  •  containing  99  sn- 
perfldal  arpents,  more  or  less,"  sbotdd  be  ex- 
tended back  some  25  or  80  arpents,  beyond 
the  land  of  Dr.  Dnperler,  and  eAotad  Include 
nearly  800  superficial  arpents,  instead  of  99, 
or  three  times  as  much  land  as  the  title  of 
Harv^  Hopkins  calls  for.  This  of  Itself 
would  be  sufiSdent  to  defeat  the  plaintifTB 
claim.  In  so  far  as  It  relates  to  land  In  sec- 
tion 9  (1.  e.,  that  lying  to  the  westward  of 
the  line  O,  K,  on  the  Sketch  A),  since  the 
plalntUC  in  a  petitory  action,  in  order  to 
recover,  must  at  least  show  a  better  title  to 
tbe  property  sued  for  than  tbe  defendant  In 
possession.  There  are,  however,  some  addi- 
tional reasons,  which  are  applicable,  also,  to 
tbe  land  lying  In  the  rear  of  Section  77  <i.  e.,  to 
tbe  eastward  of  the  line  O,  K).  The  witness- 
es on  both  sides  agree  that  the  fence.  A,  P, 
B,  behind  which  that  land  lies,  had  been 
wbere  it  now  Is,  Inclosing  the  land  as  part  of 
Morbiban  plantation,  for  more  than  20  years 
before  this  suit  was  brought,  and  the  man 
who  built  it  testifies  that  in  so  doing  he  re- 
built, after  a  severe  storm  in  1879,  a  fence 
which  had  been  destroyed  by  that  storm  and 
which  had  been  in  the  same  place  for  many 
years  before ;  thus  corroborating  the  testimo- 
ny of  Dr.  Duperier  to  the  effect  that  the  fences 
are  all  of  them  now  as  they  were  in  18S4.  Giv- 
ing foil  weight,  however,  to  the  views  of  the 
learned  Judge  ad  hoc,  for  whose  opinion  in 


the  matter  we  have  the  highest  respect,  and 
conceding. that  the  prescription  acqolrendl 
causa,  based  on  possession  without  titte,  can- 
not be  made  up  of  different  periods  of  posses- 
sion held  by  successive  occupants,  where  the 
one  who  follows  has  no  more  titie  than  the 
one  who  precedes,  it  appears  that  for  more 
than  10  years  prior  to  the  Institution  of  this 
snlt  the  defendant  and  its  authors  had  been 
in  open,  notorious,  continuous,  and  uninter- 
rupted possession  as  owners  of  the  land 
claimed,  under  titles  which,  the  circumstan- 
ces considered,  might  fairly  have  Included 
that  land.  Thus,  in  the  sale  by  the  sheriff 
to  Marx  Levy,  of  date  March  11,  1893,  the 
property  is  described  as  "a  certain  tract 
of  land,  or  sugar  plantation,  situated 
•  •  •  on  the  west  bank  of  Bayou  Tecbe, 
at  about  two  and  one-half  miles  from  New 
Iberia,  and  known  as  'Morbiban  Plantation,' 
containing  l.SOO  acres  of  cleared  land,  being 
bounded  in  front  by  Bayou  Tecbe,  in  the  rear 
by  the  public  road  leading  to  New  Iberia, 
above  by  the  lands  of  Archer  k  Renoudet, 
and  below  by  lands  of  the  estate  of  Darby," 
etc.  It  is  quite  clear  from  this  description, 
however  Inaccurate  or  deficient,  that  tbe 
property  sold  was  "Morbihan'  Plantation" 
as  it  then  stood,  and  it  cannot  be  denied  that 
as  it  then  stood  Morbihan  plantation  consist- 
ed in  part  of  the  land  here  claimed,  which 
was  under  fence  and  had  been  under  fence, 
certainly  for  more  tban  20,  and  possibly  for 
more  than  40,  years.  Tbe  front  land,  in  the 
rear  of  which  the  tract  in  question  lies,  had 
been  acquired  by  Harvey  Hopkins  by  two 
acts  of  sale  (in  1848  and  18S2),  in  one  of 
which  It  is  described  as  situated  at  Petit 
Fausse  Polnte,  "measuring  15  arpents  and 
%  of  an  arpent,  more  or  lees,  on  the  right 
bank  of  the  River  Teche,  with  the  depth  ad- 
joining the  lands  of  Madame  Dubudet, 
bounded  on  the  upper  side  by  the  lands  of 
Edouard  Hebert,  and  below  by  tbe  lands  of 
Madame  Weeks."  In  the  other  act,  by 
which  the  remaining  undivided  half  interest 
was  acquired  (and  which  is  In  the  French 
language),  It  Is  said,  "Avec  une  profondeur 
jolgnat  encore  une  terre  de  Madame  Joseph 
Dubudet,"  which  we  take  to  mean  that  the 
tract  was  sold  as  running  back  to  the  land 
of  Madame  Dubudet  As  far  as  we  are  able 
to  discover  from  tbe  record,  however,  Ma- 
dame Dubudet  owned  no  land  in  the  rear, 
unless  the  land  now  claimed  by  the  plain- 
tiffs was  at  that  time  considered  her  proper- 
ty. Be  that  as  It  may,  tbe  disputed  tract, 
as  we  have  said,  was,  when  sold.  In  March, 
1893,  properly  or  improperly  incorporated  ill 
Morbihan  plantation,  had  been  so  incorpo- 
rated for  more  than  20,  and  perhaps  for  40, 
years,  without  complaint  from  any  one,  so 
far  as  the  record  shows,  and,  when  Morbi- 
han plantation  was  sold,  it  was  sold  with 
and  as  a  part  of  it  Under  these  circumstan- 
ces, we  think  that  the  plea  of  prescription 
of  10  years  was  applicable  and  should  have 
been    sustained,    even    bad    the    plaintiffs 
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Shown  that  they  h&d  acquired  the  titles  of 
Mrs.  Harriet  P.  HoplUns  and  Harvey  Hop- 
kins, which  they  failed  to  do. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
plaintiffs'  demand  be  rejected,  and  their  suit 
dismissed,  at  their  cost  in  both  courts. 

The  CHIEF  JUSTICE  takes  no  part. 


(115  La.) 

No.  15,846. 

STATE  V.  PERALTA. 

^Supreme  Court  of  LioalBiaoa.    Nov.  20,  1905.) 

Gbiminai,  Law— Appbai^^ubisdioiion— fix- 

TENT     OF     PKNALTT. 

Appeal  dismissed,  for  want  of  jurisdiction. 

(Syllabus  by  the  Court) 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans ;  Frank  D.  Chretien,  Judge. 

F.  E.  Peralta  was  indicted  for  violation 
ot  Acts  1902,  p.  42,  No.  34,  making  it  an  of- 
fense to  willfully  neglect  to  provide  for 
the  maintenance  of  any  person's  wife  or 
minor  children,  and  gave  a  bond  conditioned 
to  pay  a  certain  sum  weekly,  and  was  after- 
wards adjudged  guilty  of  contempt  for  the 
failure  to  make  such  payment,  and  appeals. 
Appeal  dismissed. 

John  Q.  Flynn,  for  appellant  Walter 
Guion,  Atty.  Gen.,  and  Henry  Moouey,  Asst. 
Dist.  Atty.,  for  the  SUte. 

NICHOLLS,  J.  The  defendant  was  In- 
dicted for  violation  of  the  provisions  of  Act 
No.  34,  p.  42,  of  1902,  entitled  "An  act  mak- 
ing it  a  misdemeanor  to  desert  or  willfully 
neglect  to  provide  for  the  support  and  main- 
tenance by  any  person  of  his  wife  or  minor 
children  in  destitute  or  necessitous  circum- 
stances and  to  provide  a  penalty  therefor." 

On  the  15th  of  September,  1905,  he  was 
found  "guilty,"  and  ordered  to  pay  to  bis 
wife  weekly  the  sum  of  $9  for  a  period  of 
one  year  from  and  after  the  18th  of  Septem- 
ber, 1005,  the  said  sum  to  be  paid  to  the 
criminal  sheriff  for  his  wife,  and  to  furnish 
bond  in  the  sum  of  $200,  conditioned  upon 
the  good  faith  to  carry  out  the  provisions  of 
the  order  aforesaid. 

On  September  19th,  on  motion  of  Harry 
Mooney,  assistant  district  attorney,  suggest- 
ing that  the  defendant  had  not  complied 
with  the  order  of  the  court  commanding 
him  to  pay  to  the  criminal  sheriff  of  this 
parish  the  sum  of  $9  for  account  of  bis  wife, 
it  was  ordered  by  the  court  that  said  Peral- 
ta, defendant  herein,  do  show  cause  on  BYl- 
day,  September  22,  at  10:30  a.  m.,  why  he 
should  not  be  Judged  guilty  of  contempt  of 
court  and  punished  accordingly. 

On  September  22d  the  defendant  filed  a 
motion  for  a  new  trial,  which  waa  fixed  for 
trial  op  the  28th. 


'  On  October  5fh  a  suspensive'  appeal  In  said 
numbered  and  entitled  canse  "was  applied 
for  and  granted  to  the  Supreme  Court" 
■  A  minute  entry  of  October  6th,  reciting 
that  the  motion  for  a  new  trial  was  fixed  for 
that  day,  declares  that  said  motion  was  tak- 
en up  and  overruled,  and  that  thereon  a  mo- 
tion in  arrest  of  Judgment  was  filed,  sub- 
mitted, and  overruled. 
The  entry  states  that : 

"Thereupon,  the  rule  to  show  cause  pending 
herein  for  hearing  herein  being  submitted,  to- 
gether with  the  refusal  of  the  defendant  to 
comply  with  the  provisions  of  the  order  of  the 
court  herein  rendered  on  September  15,  1905, 
the  court  ordered  the  said  rale  made  absolute, 
and  then  and  there  the  defendant  F.  E.  Peralta, 
to  pay  a  fine  of  one  hundred  '  dollars  or  to 
suffer  imprisonment  in  the  parish  prison  for 
a  term  of  six  months  and  fifteen  days;  and 
counsel  for  defendant  then  moved  of  the  court 
for  time  to  present  a  new  motion  for  a  sus- 
pensive appeal  herein,  which  motion  is  ordered 
recorded,  granted,  and,  when  presented  and  filed, 
is  made  returnable  betore  the  Supreme  Court  ot 
the  state  of  Louisiana  according  to  law;  and 
the  court  further  orders  the  defendant  dis- 
charged upon  his  bond  present  in  existence  to 
await  further  proceedings," 

In  the  transcript  is  a  minute  entry  of  Oc- 
tober 10th,  in  which  it  Is  recited  that  on  mo- 
tion of  J.  E.  Flynn,  attorney  for  defendant 
in  above  entitled  and  numbered  cause  (State 
of  Louisiana  v.  F.  B.  Peralta,  INo.  43,166, 
Sec.  B),  suggesting  that  there  was  error  to 
the  prejudice  of  defendant  in  said  verdict 
and  Judgment  it  was  ordered  by  the  court 
that  a  suspensive  appeal  be  allowed  defend- 
ant in  above  entitled  and  numbered  cause, 
and  made  returnable  to  the  Supreme  Court 
on  the day  of ,  1906. 

Defendant  filed  no  assignment  of  error, 
made  no  appearance  In  the  Supreme  Court, 
and  filed  no  brief.  No  brief  waa  filed  on 
behalf  of  the  state;  the  assistant  district 
attorney  stating  that  defendant  having  filed 
no  brief,  he  did  not  know  what  questions 
were  relied  on  by  bis  counsel. 

The  transcript  shows  a  very  confused  con- 
dition of  things.  It  is  difficult  to  ascertain 
from  what  the  defendant  appeals,  whether 
he  does  so  from  the  Judgment  of  the  15th  of 
September  finding  him  guilty  and  ordering 
him  to  pay  weekly  for  one  year  the  sum  of 
$9  to  the  sheriff  according  to  the  terms  of 
Judgment,  or  from  the  Judgment  of  the  court 
rendered  on  the  rule  taken  against  him  for 
contempt  of  court 

We  understand  it  to  have  been  taken  from 
the  Judgment  of  the  15th  of  September. 

This  court  is  without  Jurisdiction,  whether 
the  appeal  be  from  the  one  or  the  other. 
Article  85,  Const  1898.  The  imprisonment 
of  the  defendant  declared  in  the  Judgment  on 
the  rule  for  contempt  is  not  one  actually  im- 
posed, but  made  to  depend  contingently 
upon  defendant's  subsequent  course  in  re- 
gard to  the  payment  of  the  fine  ot  $100. 

We  think  the  appeal  taken  should  be  dis- 
missed, and  it  is  so  ordered  and  decreed. 
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No.  15,502. 

TBUTONIA    LOAN   &    BUILDING    CO.    t. 

CRONAN  et  al. 
<  Supreme  Court  of  Louisiana.    June  26,  1906.) 

Building  and  Loan  Associations — Scizube 
AND  Sale — Abubc  of  Pbocess — Disiussal 
or  PBOCKBomos. 

Where,  under  a  contract  with  a  homestead 
Aasociation,  whereby  such  association  has  under- 
taken to  build  a  house  on  lota  transferred  to 
it  for  that  purpose  and  then  resell  the  property 
to  the  owner  of  the  lots  at  a  fixed  price  payable 
in  installments,  payments  have  been  made  dar- 
ing a  series  of  years,  and  ^ss  errors  have  been 
«ommitted  by  the  association  in  the  charging  of 
Interest  and  the  keeping^  of  the  account,  and  the 
establishment  of  its  claim  for  a  balance  alleged 
to  be  due  is  dependent  upon  evidence  not  au- 
thentic, the  resort  to  the  writ  of  seizure  and  sale 
«avora  of  an  abuse  of  that  process,  and,  in  the 
absence  of  an  amendment  to  the  pleadings  chan- 
ging the  proceeding  to  an  ordinary  action,  such 
proceeding  will  be  dismissed  and  tne  parties  rel- 
egated to  such  other  form  of  action  as  they 
may  be  advised  to  pursue. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  George  Henry  Th6ard,  Judge. 

Action  by  the  Teutonla  Loan  &  Building 
Company  against  Catherine  Cronan  and  hus- 
band. Defendants  sued  to  enjoin.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Modified. 

Rehearing  denied  December  4,  1005. 

Dart  &  Keman,  for  appellant  Benjamin 
Rice  Forman,  for  appellee. 

Statement. 

MONROB,  J.  The  plaintiff  company  caused 
executory  process  to  issue  to  enforce  tiie  pay- 
ment of  a  note  for  $5,000,  made  by  the  de- 
fendant, Mrs.  Cronan,  dated  June  25,  1894, 
payable  on  demand,  with  Interest  at  the  rate 
of  8  per  cent,  per  annum  from  date  until  paid, 
and  secured  by  mortgage  on  two  lots  of 
ground  In  this  city  with  the  Improvements 
thereon.  The  defendants,  Mrs.  Cronan  and 
her  husband,  Joseph  Cronan,  enjoined — Mrs. 
Cronan  alleging  that  the  lots  belong  to  her, 
that  she  owes  nothing  to  the  plaintiff  com- 
pany (defendant  In  injxmction),  that  said  com- 
pany is  not  a  homestead  association  and  that 
she  has  never  been  a  stockholder  therein,  that 
in  July,  1894,  acting  under  marital  Influence, 
she  transferred  the  two  lots  In  question  to 
the  Mutual  Loan  &  Building  Company  (now 
called  the  Teutonla  Loan  &  Building  Com- 
pany), but  that  the  transfer  was  a  simulation, 
and  that  the  retransfer  of  said  lots  to  her  In 
February,  ^895,  was  merely  a  rescission  there- 
of, and  Joseph  Cronan  alleging  that  said  note 
when  issued  was  without  consideration,  and 
was  givoi  as  collateral  security  for  such  sums 
•8  the  company  might  thereafter  advance  for 
be  building  of  a  house  which  he  desired  to 
we  erected  on  the  lots  of  his  wife;  that 
«  defendant  in  Injunction  as  bis  agent 
^ed  the  house  to  be  erected,  and  In  Octo- 
"1894,  rendered  an  account  showing  an  ex- 
^.ture  of  14.308.69,  but  that  said  account 


wiis  incorrect  and  has  never  been  approved; 
that,  knowing  that  said  company  'had  expend- 
ed money,  petitioner  allowed  It  to  retain  pos- 
session of  the  house  when  completed  and  to 
collect  the  rents,  and  that  the  same  amount 
as  he  believes  to  $3,280  or  more;  that  he  is 
entitled  to  an  account  of  the  rents  collected 
and  disbursements  made,  and  that  upon  such 
accounting  It  win  be  found  that  there  Is  noth- 
ing due  to  the  defendant  In  injunction. 

The  matter  came  up  in  the  district  court  on 
a  rule  taken  by  the  company  to  dissolve  the 
injunction,  upon  the  trial  of  which  the  fol- 
lowing facts  were  elicited,  to  wit: 

In  August,  1893,  Mrs.  Cronan  subscribed 
for  nine  shares  of  the  stock  of  the  Mutual 
Loan  &  Building  (Company  (homestead  asso- ' 
elation  of  which  the  defendant  in  injunction 
is  the  successor  by  change  of  name),  for  which 
she  agreed  to  pay  in  monthly  installments  at 
the  rate  of  8S%  cents  per  share.  Thereafter, 
being  the  owner  of  the  two  lots  here  in  ques- 
tion, she  decided  to  erect  upon  them  a  double 
tenement  house,  and  with  that  view  on  May 
2,  1894,  applied  to  the  company  for  a  loan 
of  $3,510,  which  was  followed,  on  May  21, 
1894,  by  a  subscription  for  89  additional 
shares  of  stock.  In  granting  the  application 
for  the  loan,  the  company  agreed  to  purchase 
the  lots  at  the  amount  specified,  to  wit,  $3,610, 
which  was  to  be  expended  in  the  erection  of 
the  house,  and  further  agreed  to  retransfer 
the  property,  as  thus  improved,  to  Mrs.  Cro- 
nan for  $3,900,  which  was  to  be  paid,  in 
accordance  with  its  rules,  with  8  per  cent 
interest;  the  difference  between  the  two 
amounts  representing  a  bonus.  No  other 
steps  having  been  taken  and  no  consideration 
whatever  having  been  received  by  her,  Mrs. 
Cronan,  on  June  25,  1894,  gave  the  note  for' 
$5,000,  payable  on  demand  and  bearing  in- 
terest at  the  rate  of  8  per  cent  from  date 
until  paid. 

On  July  3,  1894,  she  conveyed  her  lots  to 
the  company  for  the  nominal  price  of  $1,000, 
no  part  of  which  was  paid,  instead  of  $3,510, 
as  had  been  agreed,  and  thereafter  the  com- 
pany proceeded  to  build  the  bouse,  employing 
Joseph  Cronan  as  the  builder.  The  first  pay- 
ment on  this  account  was  made  on  July  14, 

1894,  and  the  work  and  payments  continued 
until  November  2,  1894,  when  the  house  was 
completed ;  the  aggregate  disbursements  hav- 
ing amounted,  it  is  said,  to  $4,308.69  (though 
it  appears  to  us  to  have  been  $4,309.69).  In 
view  of  the  fact  that  the  cost  of  the  house 
thus  exceeded  the  amount  contemplated,  Mrs. 
Cronan  was,  it  is  said,  upon  January  25, 

1895,  credited  with  an  additional  loan  of 
$1,000,  for  which  she  was  charged  a  bonus  of 
$100.  The  evidence  does  not  establish  that 
she  mad^  any  application  for  this  loan, 
though  it  may  be  said  that  she  subsequently 
acquiesced  in  being  charged  with  ah  amount 
in  excess  of  that  originally  agreed  on.  On 
February  18,  1895,  the  company  reconveyed 
to  her  the  property  for  the  consideration  of 
$5,000,  represented  by  the  note  of  June  26, 
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1894,  here  sued  on,  which  by  the  terms  of  the 
act  of  reconveyance  (In  the  form  of  a  sale)  la 
secured  by  mortgage  and  vendor's  privilege. 
According  to  this  act,  also,  the  purchaser 
binds  herself  to  pay  such  sums  monthly  as 
will  amount  In  each  year  to  10  per  cent  of 
the  principal  and  Interest  of  the  note,  the 
Interest  to  be  calculated  on  the  balance  due 
after  deducting  payments  made.  There  Is  no 
reference  In  the  act  to  her  stock  subscription. 
On  the  part  of  the  company,  the  business  was 
conducted  by  W.  W.  Weiss,  Its  then  secretary, 
who  In  1901  removed  to  Pittsburg,  Pa.,  at 
which  place  he  was  examined  under  commis- 
sion as  a  witness  on  behalf  of  the  company. 
It  was  be  who  furnished  Mrs.  Cronan  with 
the  "passbook"  In  which  her  account  with  the 
company  was  to  be  kept,  and  who,  up  to  a 
certain  time,  made  the  entries  therein  and 
signed  tbem.  It  appears,  however,  that  some 
time  prior  to  his  departure  she  left  the  book 
with  him,  and  that  she  could  never  there- 
after regain  possession  of  it,  and,  although 
entries  appear  to  have  been  made  in  It,  and 
money  appears  to  have  been  received  for  her 
account  as  late  as  January,  1902,  there  are 
no  signatures  by  Weiss  or  his  successors  in 
ofSce  later  than  March,  1898 ;  the  company  in 
the  meanwhile  having  been  in  possession  of 
the  property  and  of  the  book,  which  latter 
was  produced  by  it  for  the  purposes  of  the 
trial.  It  is  shown  that  the  entire  revenues, 
with  the  exception  of  say  $50,  which  the  prop- 
erty has  yielded  since  the  completion  of  the 
house,  have  been  paid  over  to  or  collected  by 
the  company,  and  it  Is  conceded  that  the 
company  has  had  the  exclusive  administration 
of  the  property  since  the  autumn  of  1900. 
The  Judge  a  quo  found,  and  we  think  cor- 
rectly, that,  exclusive  of  the  rental  of  the 
owner  traement  for  the  year  ending  October 
1,  1901,  the  total  amount  of  rental  received 
by  the  company  up  to  that  date  was  $3,565.00, 
as  follows,  to  wit: 
As  rent  from  the  corner  tenement; 

From  Ayree,  October,  1895,  to  Octo- 
ber, 1896,  at  $40  per  month,  less  five 
months  not  paid ; $   280  00 

From  Avery,  October,  1896,  to  Octo- 
ber, 1898,  at  $35  per  month 840  00 

From  Davenport,  October,  1898,  to 
October,  1^,  at  $30  per  month. . .      360  00 

From  Mrs.  Cronan,  November,  1899, 
to  November,  1900,  at  $30  per  month     360  00 
As  rent  for  the  adjpinmg  tenement: 

From  Scott,  October,  1895,  to  October, 
1896,  at  $35  per  month 420  00 

From  Boland,  October,  1897,  to  Octo- 
ber, 1888,  at  $30  per  month 360  00 

From  Shields,  say  December,  1808,  to 
August,  1899,  inclnsive,  9  months 
at  $25. 225  00 

From  Shields,  October,  1889,  to  Octo- 
ber, 1900,  at  $30 300  00 

From  Pasteur,  October,  1900,  to  Octo- 
ber, 1901,  at  $30 860  00 

Total $3,565  00 

The  judge  a  quo  also  found  that  Mrs. 
Cronan  was  entitled  to  be  further  credited 
with  the  difference  between  the  face  of  the 
note  sued  on  and  the  aggregate  amount  of 


the  disbursements  made  by  the  company, 
plus  the  bonus  of  $500  charged  by  it ;  but  he, 
apparently  by  Inadvertence,  took  the  figures 
representing  the  disbursements  alone  as  In- 
cluding both  the  disbursements  and  the 
bonus,  and  rendered  Judgment  perpetuating 
the  injunction  in  so  far  as  to  order  "that  the 
amount  for  which  the  writ  of  seizure  and 
sale  *  *  *  is  to  be  executed  Is  $5,000, 
with  8  per  cent,  per  annum  interest  from  June 
25,  1898,  subject  to  a  credit  of  $4,235.31,  with 
5  per  cent,  attorney's  fees  on  the  balance  due 
and  all  costs  save  the  costs  of  the  Injunc- 
tion," and  further  decreeing  that  "Mrs. 
Cronan  is  entitled  to  an  account  from  the 
•  •  •  company  of  all  rents  collected,  or 
which  with  diligence  could  have  been  col- 
lected, from  the  property  mortgaged  from 
October  1, 1901,  to  the  date  of  the  sale  under 
executory  process  herein,  with  reservation  of 
the  company's  rights  to  reimbursement  of  all 
taxes  and  insurance  paid  by  It  on  said  prop- 
erty since  October  1,  1895,  and  of  all  neces- 
sary repairs  to  said  property  since  March  5, 
1902" ;  the  demands  of  the  plaintiff  In  Injunc- 
tion, In  other  respects  than  as  thus  stated, 
being  rejected.  The  company  has  appealed, 
and  the  plaintiffs  In  injunction  pray  that  the 
Judgment  be  amended  by  perpetuating  the 
injunction  without  quallflcatloii. 

Opinion. 

We  adopt  the  following  from  the  opinion 
of  our  learned  brother  of  the  district  court 
as  correctly  and  succinctly  stating  the  rela- 
tion between  Mrs.  Cronan  and  the  company, 
to  wit: 

"With  the  facts  as  thus  found  by  the  court, 
there  is  an  end  of  Mrs.  Cronan's  contention 
that  the  loan  was  for  the  benefit  of  the  commu- 
nity •  •  •  She,  and  not  Mr.  Cronan,  was 
the  borrower.  She  wanted  to  build  a  house 
on  her  two  lots,  and  for  that  purpose  she  needed 
money.  She  but  exercised  a  rignt  given  her  by 
law  when  She  applied  to  the  •  •  •  company 
for  a  loan,  and  secured  it  by  hypothecating  bod^ 
the  ground  and  improvements  thereon.  A  mar- 
ried woman  can,  with  the  authorization  of  her 
husband,  mortgage  her  separate  property  for 
the  purpose  of  obtaining  money  to  improve  it. 
Civ.  Code,  art.  122.  The  improvements  paid 
for  with  the  money  borrowed  became  her  sepa- 
rate property.  To  borrow,  she  need  not  be  au- 
thorized by  the  court.  The  sole  difference  be- 
tween a  loan  contracted  under  authority  of  the 
court,  in  conformity  with  articles  126,  127,  and 
128  of  the  Civil  Code,  and  a  loan  contracted 
with  the  authorization  of  the  husband  alone, 
is  that  in  the  former  case  the  judge's  certificate 
is  conclusive  proof  that  the  money  has  inured  to 
the  benefit  of  the  wife's  separate  estate,  whereas 
in  the  latter  the  lender  carries  the  burden  of 
proving,  when  so  required,  that  tha^wife's  sep- 
arate estate  was  benefited.  This  Burden  was 
fully  discharged  by  the  company ;  so  that, 
viewed  as  a  loan,  the  contract  between  the  par- 
ties is  not  open  to  attack.  But  the  lender  in 
this  case  happens  to  be  a  homestead  association, 
and  the  borrower  a  shareholder  therein,  and  the 
loan  was  effected  in  the  form  of  a  sale  and  re- 
sale. 'Such  a  contract  and  arrangement,'  says 
Act  No.  115,  p.  178,  of  1888,  g  4,  'shall  not  b» 
considered  or  dealt  with  as  a  loan,  but  as 
sale  to  the  association,  and  then  a  resale  to  t' 
person  from  whom  the  association  acquired  ' 
and  such  association,  to  secure  the  amount  < 
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by  audi  p«rsMi,  shall  have  the  rlghta,  priTHages, 
and  securities  which  are  now  accorded  by  law  to 
the  vendors  of  property.'  American  Homestead 
Company  v.  Karstendielc,  111  La.  884,  35  South. 
904.  •  •  •  Mrs.  Cronan,  however,  had  the 
right  to  show  the  real  consideration  of  the  sale 
— the  amount  due  by  her  to  the  comi>any  at  the 
time  of  the  sale — and  this  has  been  proven  to 
be,  not  ^,000,  but,"  etc,  and  the  figures  are 
stated  as  in  the  decree. 

It  may  be  remarked  In  this  comiectlon  that 
no  objection  has  been  Interposed  to  the  in- 
quiry as  to  the  real  consideration  of  the  con- 
tract. In  the  brief  filed  by  counsel  for  the 
company  It  is  said : 

"The  consideration  of  the  note  foreclosed  on 
is  shown  to  be  the  amounts  advanced  for  the 
erection  of  the  buildins',  with  the  bonus  ara«ed 
upon  added.  It  bears  8  per  cenb,  interest  from 
its  date,  Juns  26,  1894." 

And  the  objections  urged  to  the  judgment 
appealed  from  are: 

(1)  That  it  does  not  find  for  defendant  in 
injunction  the  true  amoimt  expended  for  the 
construction  of  the  building. 

(2)  That  it  does  not  allow  the  bonus. 

(8)  That  It  does  not  allow  Interest  from  the 
beginning  of  the  loan. 

(4)  That  It  does  not  allow  Tarlous  amounts 
expended  for  taxes,  insurance,  etc. 

(5)  That  It  allows  too  much  by  way  of 
credits  for  rents  collected. 

Considering  the  first  and  second  of  these 
objections.  It  was  evidently  the  Intention  of 
the  judge  a  quo  to  allow  the  bonus ;  but  the 
figures,  taken  from  an  account  filed  in  evi- 
dence in  which  he  supposed  it  was  Included, 
in  point  of  fact  represent  only  the  actual 
disbursements  of  the  company.  We  are,  how- 
ever, of  opinion  that  the  bonus  ought  not  in 
this  case  to  be  allowed.  Mrs.  Cronan  origi- 
nally applied  for  a  loan  of  $3,510,  and  upon 
the  back  if  her  application'  we  find  the  In- 
dorsement : 

"We,  the  undersigned  members  of  the  com- 
mittee on  real  estate,  respectfully  report  Uiat 
we  have  carefully  ezamineo  the  premises  above 
described  and  recommend  that  it  be  purchased 
at  the  price  named,  vis.,  (3,510:  and  upon  com- 
pliance with  our  rules  and  regulations  we  agree 
that  this  company  shall  sell  the  said  property 
to  Mrs.  Catherine  Cronan  at  the  price  of  $8,900, 
payable  according  to  the  terms  and  conditions 
of  the  by-laws  of  this  company." 

It  is  true  that  this  writing  is  unsigned,  but 
It  Is  not  denied  that  It  represents  the  action 
taken  by  the  company,  and  It  Is  quite  certain 
that,  unless  It  does,  no  agreement  whatever 
as  to  a  bonus  is  established.  As  it  subse- 
quently tnmed  out,  the  cost  of  the  house 
which  the  comiuuiy  undertook  to  erect  ex- 
ceeded, not  only  the  $3,610  originally  con- 
templated, but  also  the  $3,900  for  which  the 
property  was  to  be  resold  to  Mrs.  Cronan. 
We  do  not,  however,  find  that  she  was  any 
more  responsible  for  this  than  was  the  com- 
pany, and  whilst,  ex  aequo  et  bono  and  by 
acquiescing  therein,  she  should  be  held  liable 
for  the  additional  expenditures  necessary  to 
complete  the  house,  there  is  no  longer  any 
basis  upon  which  to  rest  the  claim  for  a 


bonus,  since  the  company  is  no  longer  able 
to  comply  with  its  agreement  to  sell  her  the 
property  for  $3,900,  within  which  amount  the 
only  bonus  that  she  ever  agreed  to  pay  1» 
Included. 

To  the  objection  that  the  Judgment  ap- 
pealed from  does  not  allow  Interest  on  the 
note  of  $5,000  from  the  b^^lnnlng  of  the 
loan,  the  answer  Is  that  there  has  been  no 
loan  of  $5,000,  and  that  Mrs.  Cronan  never 
at  any  time  owed  that  amount  of  money.  On 
May  2,  1884,  she  applied  for  a  loan  of  $3,510, 
and  If  that  amount  had  been  then  placed  ta 
her  credit,  so  that  she  could  have  used  It,  or 
so  that  it  could  have  been  used  for  the  pur- 
poses of  her  contract  with  the  company,  she 
might  reasonably  have  been  charged  with  in- 
terest on  It  But  she  at  that  time  obtained 
no  money,  and  none  was  placed  to  her  credit 
or  to  the  credit  of  her  contract  On  June 
25th  following,  for  some  reason  which  is 
wholly  unexplained,  she  was  called  on  to- 
give,  and  did  give,  the  note'  of  $5,000,  and  up- 
on that  day  what  appears  to  be  the  first 
entry  was  made  in  her  account  upon  the 
books  of  the  company,  as  follows,  to  wit: 
"June  25,  "SC  To  10%  bonus  on  $4,000, 
$400.00." 

It  does  not  appear  from  this  that  $4,000' 
was  then  placed  to  her  credit  or  to  the  credit 
of  her  contract  nor  does  It  appear  that  such 
an  entry  was  made  at  any  other  time,  wheth- 
er for  $4,000,  or  for  any  other  amount  In 
other  words,  it  does  not  appear,  nor,  as  we 
believe,  is  it  a  fact  that,  save  by  actual  pay- 
ments from  time  to  time  for  work  and  materi- 
al done  and  furnished  for  the  building  of 
the  house,  the  company  ever  set  apart  any 
particular  sum  for  the  execution  of  Its  con- 
tract with  Mrs.  Cronan.  But,  it  she  or  her 
contract  had  been  credited  on  June  26tb 
with  $4,000,  it  would  not  follow  that  she 
should  thereafter  be  charged  with  Interest  on 
$6,000.  She  had  applied  for  a  loan  of  $3,510, 
and  she  might  have  been  charged  with  in- 
terest on  that  amount  from  the  moment  that 
It  was  set  apart  for  the  purposes  of  her  con- 
tract; but  it  does  not  appear  that  It  was 
ever  so  set  apart  She  Is  therefore  liable 
for  Interest  only  upon  the  disbursements  as 
they  were  made.  This  makes  a  material 
difference  to  the  prejudice  of  the  plaintiff  in 
injunction,  since  the  company  has  charged 
her,  from  the  first — 1.  e.,  from  July  25,  1894 — 
each  month,  with  $33.33,  as  one  month's  in- 
terest on  $5,000;  and  this,  although  it  does 
not  pretend  that  the  second  advance  of  $1,000, 
necessary  to  make  up  the  $5,000,  was  made 
until  January  25,  1895.  In  point  of  fact 
however,  Mrs.  Cronan  was  never  credited 
with  $1,000.  That  item  Includes  $100  as  a 
bonus  which  it  is  not  shown  that  she  ever 
agreed  to  pay,  and  she  is  liable  only  for  so 
much  of  the  balance  as  the  company  has  actu- 
ally disbursed,  with  Interest  on  the  disburse- 
ments from  the  dates  at  which  they  were 
made. 

It  is  objected  that  the  Judgment  appealed. 
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from  does  not  allow  tuIotu  amonnti  expend- 
ed by  the  company  for  taxes,  Insurance,  etc. 
The  answer,  In  the  language  of  the  Judge  a 
<Iiio,  is  as  follows: 

"The  company  has  paid  the  city  and  state 
taxes  and  insurance  on  ttte  property,  but  has 
Dot  made  sufficient  proof  of  the  amount  thereof. 
In  the  note  of  evidence  •  •  •  there  appears 
the  following:  'By  Mr.  Dart:  We  offer  in 
evidence  a  series  of  statements  and  tax  receipts, 
to  be  sabstituted  hereafter  with  a  statement 
-of  the  contents  of  the  same  in  lieu  of  the  origi- 
nal.' There  is  in  the  record  one  statement  of 
taxes,  repairs,  and  insurance,  filed  on  the  day 
the  cause  was  argued;  bat  there  is  nothing  to 
identify  it-  with  the  foregoing  offer,  nor  is  its 
correctness  attested  by  any  one.  The  account 
produced  sut>seqaent  to  the  submission  of  the 
cause  was  properly  objected  to  on  the  ground 
that  it  is  a  mere  copy  of  the  company's  books, 
which  are  not  evidence  against  Mrs.  Cronan," 
«tc> 

It  Is  further  objected  that  the  Judgment 
appealed  from  allows  too  much,  by  way  of 
credits  to  the  plaintiff  in  injunction,  for  rents 
collected  by  the  company. 

Tb»  Judge  a  quo  relied  upon  the  testimony 
of  the  two  plaintiffs  in  injunction  and  of 
their  son,  William  Cronan,  and  he  says : 

"As  against  the  testimony  of  these  three  wit- 
nesses, we  have  that  of  Mr.  Weiss,  a  former 
secretary  of  the  company,  who  evidently  spoke 
from  indistinct  recollection  and  without  refer- 
«nce  to  the  loan  account  or  the  passbook. 
Thus  he  says,  in  answer  to  the  nineteenth  in- 
terrogatory :  'For  a  long  while  after  the  com- 
pletion of  the  house  it  was  vacant,  and  no  rent 
was  collected  because  the  property  was  not 
rented.  •  •  •  In  1896  one  side  of  the  prop- 
■erty  was  rented  by  Mrs.  Cronan  to  a  Mr.  Avery 
for  one  year  at  $35  a  month' — giving  the  court 
to  understand  that  the  property  was  unoccupied 
until  1896.  A  reference  to  the  passbook  shows 
credits  for  rents  as  early  as  November  16  and 
December  11,  1895." 

And  he  points  out  other  discrepancies  be- 
tween the  testimony  of  the  witness  and  the 
admissions  of  the  company  as  contained  In 
the  pass  book.  We  therefore  find  no  error 
In  his  conclusion  upon  the  subject 

Counsel  for  the  company  refer  In  tbetr 
brief  to  the  fact  that  Mrs.  Cronan  Is  a  stock- 
holder and  that  ber  stock  stands  pledged 
for  the  amount  loaned  to  her.  Mrs.  Cronan 
Is  not  claiming  anything  on  account  of  ber 
stock.  On  the  contrary  she  denies  that  she 
ever  became  a  stockholder,  and  the  petition 
for  executory  process  asks  for  nothing  with 
regard  to  the  stock.  As  a  matter  of  fact. 
She  subscribed  for  48  shares  -of  stock,  for 
which  she  agreed  to  pay  at  the  rate  of  83H 
cents  per  share  per  month,  making  a  total 
of  $40  per  month  for  the  48  shares.  Her 
pass  book  shows  that  she  has,  from  the  first, 
been  charged  $41.67  per  month  on  this  ac- 
-count,  and  no  explanation  of  the  apparent 
overcharge  of  $1.67  per  month  Is  offered.  So 
that,  overcharged,  as  she  has  been,  on  both 
the  Interest  and  the  stock  Subscription  ac- 
counts. It  Is  not  surprising  that  she  was 
found  to  be  in  default,  and  that,  being  In  de- 
fault, she  has  never  been  recognized  as  en- 
titled to  participate  as  a  stockholder  In  the 
profits  of  the  company's  business; 


In  conclusion,  w»  find  that  the  amount 
to  which  the  company  may  be  entitled  Is 
dependent  upon  an  adjustment  of  accounts, 
and  upon  evidence  which  is  not  and  cannot  be 
presented  in  authentic  form,  and  that  Its  at- 
tempt to  proceed  via  executiva  savors  of  an 
abuse  of  that  process ;  that  tbe  rights  of  the 
parties  cannot  be  wholly  determined  in  this 
proceeding  because  of  the  insufficiency  of  the 
evidence,  and  cannot  be  partially  determined 
because  the  plaintiff  in  executory  process 
does  not  pray  for  Judgment  In  the  ordinary 
form  and  cannot  be  permitted  to  sell  the 
property  of  the  defendant  (plalntlfl  In  In- 
junction) to  satisfy  a  claim,  the  amount  of 
which  is  neither  ascertained  nor  readily  as- 
certainable. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  amended  to  the  extent,  and 
In  that  It  is  now  adjudged  and  decreed  that 
tbe  writ  of  Injunction  herein  Issued  be  main- 
tained and  made  perpetual,  and  the  proceed- 
ing via  executiva  dismissed,  reserving  to  the 
defendant  in  injunction  and  to  Mrs.  Cather- 
ine Cronan,  plaintiff  In  Injunction,  respective- 
ly, the  right  to  litigate,  In  such  other  form 
of  action  as  they  or  either  of  them  may  be 
advised,  the  claims  and  counterclaims  which 
have  been  herein  set  up,  together  with  sncb 
others  as  may  be  connected  therewith  or  as 
may  have  grown  or  as  may  grow  out  thereof. 

It  Is  further  adjudged  and  decreed  that 
tbe  appellant,  defendant  In  Injunction,  pay 
all  costs. 


(115  La.) 

No.  15,659. 
SHEPHERD  V.  SCHOMAKER. 
(Supreme  Court  of  Louisiana.  Nov.  20,  1905.) 
Witness — Coicpetsnct — Ht7sband  and  Wife. 
It  is  inconsistent  to  exclude  the  testimony 
of  the  wife,  on  the  ground  that  she  is  not  shown 
to  have  acted,  as  the  agent  of  the  hust>and,  and 
at  the  same  time  to  condemn  the  husband  upon 
the  basis  of  his  ratification  of  a  contract  held 
to  have  been  made  by  the  wife  on  his  behalf. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent  Dig.  Witnesses,  {§  153-156.] 

(Syllabus  by  the  Court.) 

Certiorari  to  Court  of  Appeal,  Parish  of 
Orleans. 

Action  by  Erasmus  J.  Shepherd  against 
Henry  Schomfiker.  Judgment  for  plaintiff, 
affirmed  by  the  Court  of  Appeal,  and  defend- 
ant applies  for  certiorari  or  writ  of  review. 
Reversed. 

Oeorge  Joseph  Unterelner,  for  applicant 
John  Howard  Ferguson,  for  respondent 

MONROE,  J.  At  the  Instance  of  the  de- 
fendant this  court  has  ordered  up  for  review 
the  judgment  rendered  In  the  above-entltled 
suit  by  the  Court  of  Appeal  for  the  parish  of 
Orleans. 

The  plaintiff  sues  for  $175,  with  interest 
as  tbe  balance  due  upon  the  purchase  price  of 
a  piano  alleged  to  have  been  sold  and  de- 
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Uv«red  to  tbe  defendant  and  upon  which 
plaintiff  claims  a  yendor's  prlTllegeB.  The 
answer  Is  a  general  denial  Upon  the  trial 
In  the  district  coort,  tbe  plaintiff  testified 
that  he  sold  the  piano  In  December,  1896,  to 
defendant's  wife,  under  a  contract  agreeably 
to  which  no  part  of  the  price  was  to  become 
exigible  nntil  the  expiration  of  five  years; 
that  the  defendant  was  not  present  when  the 
sale  was  made;  and  that  he  (plaintiff)  never 
had  anj  conversation  with  him  (defendant) 
upon  the  snbject,  though  he  heard  defend- 
ant's wife  tell  him  about  it,  and  that  the 
defendant  appeared  satisfled.  He  also  testi- 
fied that  the  defendant's  wife  sold  some  jew- 
elry  for  him  (plaintiff),  and  thereby  earned 
a  commission  of  $24.60,  which  is  to  be  credit- 
ed on  the  price  of  the  piano :  that  otherwise 
nothing  has  been  paid  on  account  of  said 
price;  and  that  the  piano  is,  and  has  been 
fllnce  the  date  of  the  sale,  at  defendant's 
boose. 

The  defendant  testified  that  he  was  present 
ui>on  an  occasion  when  the  plaintiff  was  try- 
ing to  sell  bis  (defendant's)  wife  a  piano; 
that  he  told  plaintiff  that  he  (defendant)  had 
no  money  with  which  to  make  the  purchase; 
that  he  was  subsequently  Informed  by  hia 
wife  that  she  had  bought  tbe  piano  under 
an  agreement  to  the  effect  that  she  was  to 
pay  for  It  by  means  of  commissions  to  be 
earned  in  selling  Jewelry  for  the  plaintiff; 
and  that  tbe  piano  was  delivered  at  his  (de- 
fendant's) house  and  has  been  there  ever 
since.  He  farther  testifies  that  the  contract 
was  made  by  his  wife,  not  for  his,  but  for 
her  own.  account,  and  that  he  told  tbe  plain- 
tiff that  he  would  not  pay  for  it. 

Miss  A.  Schomaker,  defendant's  daughter, 
testified  that  she  beard  part  of  a  conversa- 
tion between  the  plaintiff  and  her  mother,  in 
which  the  former  told  the  latter  that  she  was 
to  pay  for  the  piano  at  the  rate  of  $S  a 
month,  "and  within  five  years,"  and  that, 
"again,"  she  heard  plaintiff  propose  to  her 
mother  to  sell  jewelry  on  commission,  and 
that  the  latter  had  sold  some  jewelry  when  a 
misunderstanding  arose,  and  the  plaintiff  for- 
nisbed  no  more  jewelry  for  that  purpose. 

Counsel  for  defendant  then  offered  the 
latter'a  wife  as  a  witness,  upon  the  ground 
that,  according  to  the  theory  of  the  plaintiff, 
sbe  had  acted  as  bar  husband's  agent  In  buy- 
ing the  piano;  but  it  was  held  that  tbe 
agency  had  not  been  established,  and  her 
testimony  was  excluded. 

Judgment  was  rendered  in  favor  of  tbe 
plaintiff  and  against  the  defendant  for  $176, 
with  intoest,  and,  after  an  nnsnccessfal  mo- 
tion for  a  new  trial,  based  upon  alleged  er- 
ror In  the  ruling  mentioned,  the  defendant 
took  the  case  to  tbe  Court  of  Appeal,  where 
the  judgment  appealed  from  was  afBrmed. 

In  dealing  with  the  question  here  present- 
ed, our  learned  brethem  of  tbe  Court  of 
Appeal  say: 

"Our  attention  is  directed  to  a  bill  of  ex- 
ception reserved  by  the  plaintiff  [defendant]  to 


the  niUnc  of  the  trial  judge  excluding  as  a  wit- 
ness In  the  case  tbe  defendant's  wife.  The  rul- 
ing was  correct.  It  is  a  little  singular,  to  say 
the  least,  that,  notwithstanding  the  fact  that 
defendant's  sole  defense  is  that  his  wife  was 
ananthoriced  to  make  the  purchase,  and  his 
own  testimony  to  the  effect  toat,  in  making  the 
purchase,  his  wife  was  not  acting  as  his  agent. 
It  should  now  l>e  claimed  that,  being  his  agent, 
the  wife  was  hence  capacitated  to  l>e  a  witness 
in  his  behalf." 

In  view  of  the  admitted  fact  that  the  de- 
fendant was  not  present  when  bis  wife  and 
the  plaintiff  entered  into  the  contract  out 
of  which  this  suit  arises,  and  that  he  learned 
the  terms  thereof  only  through  the  state- 
ments of  his  wife ;  in  view  of  the  conflict  be- 
tween the  testimony  of  the  plaintiff  and  de- 
fendant as  to  what  the  letter's  wife  told  him, 
defendant's  testimony  upon  the  subject  be- 
ing to  some  extent  corroborated  by  that  of 
bis  daughter;  and,  In  view  of  the  testimony 
of  the  defendant  to  the  effect  that  he  told 
the  plaintiff  that  he  had  no  money  with  which 
to  pay  for  the  piano,  and  would  not  pay 
for  it — we  are  inclined  to  think  that  even  as 
matters  stand,  no  case  against  tbe  defendant 
has  been  made  out 

The  Court  of  Appeal,  affirming  the  ruling 
and  judgment  of  the  district  court  has,  how- 
ever, rejected  the  idea  that  the  contract  was 
made  by  tbe  defendant's  wife  for  her  own 
account  and  has  adopted  tbe  theory,  pro- 
pounded by  the  plaintiff,  that  it  was  made 
by  her  on  behalf  of  her  husband  and  ratified 
by  him.  This  view  necessarily  involves  the 
admission  in  evidence  of  the  testimony  of 
the  wife,  since  it  is  inconsistent  to  exclude 
the  testimony  of  the  wife  on  the  ground  that 
sbe  is  not  shown  to  have  acted  as  the  agent 
of  the  husband,  and  at  the  same  time  con- 
demn tbe  husband  upon  the  basis  of  his  rati- 
fication of  a  contract  held  to  have  been  made 
by  tbe  wife  in  bis  behalf. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  Court  of  Ap- 
peal, here  made  the  subject  of  review,  be 
annulled,  avoided,  and  reversed,  and  It  is 
further  adjudged  and  decreed  that  tbe  Judg- 
ment of  the  district  conrt  aflBrmed  by  the 
Court  of  Appeal,  be  also  annulled  and  re- 
versed, and  that  this  case  be  remanded  to  said 
district  court  to  be  there  proceeded  with 
according  to  law  and  to  the  views  expressed 
in  this  opinion;  the  costs  of  the  appeal  and 
of  this  application  to  be  paid  by  the  plaintiff, 
and  the  costs  of  the  district  court  to  await 
the  final  judgment 


MBRRITT  V.  ALABAMA  PYRITES  CO.  et  aL 

ALABAMA  PYRITES  CO.  et  al.  v.  MERRITT. 

(Supreme  Conrt  of  Alabama.    Nov.  80,  1905.) 

1.  VKwrm — Mode  of  Raisiro  Question — Mo- 
tion  TO    Dismiss. 

A  motion  by  certain  defendants  to  dis- 
miss a  bill  for  want  of  equity  properly  raised 
the  point  that  as  to  them  tha  venue  was  in  an- 
other county. 
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2.  QuiKTiNO  TiTLB— Bnx/— Lack  or  Kquttt.   i 

A  bill  in  belialf  of  all  stockholdera,  alleging 
that  a  corporation  in  which  complainant  was  a 
stockholder  owned  certain  land,  bat  that  for  a 
number  of  years  the  corporation  had  ceased  to 
do  business  and  abandoned  its  organisation, 
and  that  certain  parties  claimed  some  interest 
in  the  land,  but  that,  whatever  the  interest  was, 
it  was  inferior  and  subordinate  to  the  title  of 
the  corporation,  and  praying  for  a  quieting  of 
title  and  a  sale  of  the  property,  was  lacking  in 
equity ;  it  not  appearing  that  there  was  any 
actual  or  constructive  possession  in  complainant 
or  disturbance  of  rights  by  defendants. 

8.   BODITT — Bnx — MlTLTIFABI0n8nE88. 

Inasmuch  as  the  bill  showed  that  those  de- 
fendants alleged  to  claim  an  interest  stood  aa 
adverse  claimants  to  complainant  and  had  no 
interest  in  the  trust  sought  to  be  executed,  the 
bill  was  multifarious  by  reason  of  the  misjoinder 
of  such  defendants. 

4.    SaIOE — ^DlSKISSAI. 

Where  a  bill  in  equity  cannot  be  amended, 
so  as  to  give  it  equity  against  certain  defend- 
ants, a  dismissal  as  to  them  without  opportunity 
to  amend  is  proper. 

6.  AppkaI/ — Pabties    Entituhi   to   Appzal — 
Pabiiks  Not  Affected. 

Where  a  bill  in  equity  was  dismissed  as  to 
certain  defendants,  their  assignments  of  error 
on  a  cross-appeal  from  a  subsequent  decree  were 
of  no  avail. 
6.  Equitt — ^Bnx — Dibuissal  iw  Vacatiok. 

A  dismissal  for  want  of  equity,  where  the 
equity  of  the  bill  is  directly  challenged,  is  aa 
proj^eit  in  vacation  as  term  time. 

Appeal  from  City  Court  of  Montgomery; 
A,  D.  Sayre,  Judge. 

"To  be  oflScIally  reported." 

Suit  by  Fisher  H.  Merritt,  as  admlnl*- 
trator  of  the  estate  of  Lucy  G.  Merritt,  de- 
ceased, against  the  Alabama  Pyrites  Com- 
pany and  others.  From  a  decree  dismissing 
the  bin  as  to  certain  defendants,  complain- 
ant appeals,  and  defendants  take  a  cross- 
appeal  from  the  final  decree  for  complainant. 
Affirmed  on  the  former  appeal,  and  the  cross- 
appeal  dismissed. 

Qunter  &  Gimt«r,  for  complainant  Whit- 
son  &  Dryer,  J.  M.  Falkner,  and  George  W. 
Jones,  for  defendants. 

DBNSON,  J.  The  bill  was  filed  by  Fisher 
H.  Merritt,  as  the  administrator  of  the  es- 
tate of  Lucy  G.  Merritt,  deceased,  on  the  22d, 
day  of  June,  1904,  in  favor  of  himself  as  such 
administrator  and  of  all  stockholders  in  the 
corporation  that  was  known  as  the  Montgom- 
ery Mining  &  Manufacturing  Company  who 
might  come  in  and  make  themselves  parties 
complainant  to  the  bill  and  contribute  to  the 
expenses  of  conducting  the  suit  The  facts 
of  the  case  are  briefly  these:  On  the  21st 
day  of  February,  1860,  the  Montgomery  Min- 
ing &  Manufacturing  Company  was  incorpo- 
rated by  an  act  of  the  Legislature  of  Ala- 
bama. The  capital  stock  of  the  corporation 
was  fixed  at  $100,000  and  was  divided  Into 
shares  of  $100  each.  The  names  of  all  the 
stockholders  are  set  out  with  the  amount 
of  stock  owned  by  each  of  them.  F.  M.  Gil- 
mer, one  of  the  stockholders,  transferred  to 
the  complainant's  intestate  the  stock  alleged 
to  have  been  owned  by  her  and  to  be  the  prop- 


erty of  her  estate.  All  of  the  stocicholders. 
12  in  number,  are  long  since  dead,  there  be- 
ing administration  on  the  estates  of  only  3  of 
them.  Charles  Teasley  is  the  administrator 
of  the  estate  of  William  Taylor,  deceased, 
and  of  William  Geener,  deceased,  and  the 
complainant  is  the  administrator  of  F.  M. 
Gilmer,  deceased.  On  the  organization  of  the 
Montgomery  Mining  &  Manufacturing  Com- 
pany it  became  the  owner  by  sale  and  as- 
signment of  all  of  the  property  of  the  corpo- 
ration known  as  the  Montgomery  Mining 
Company,  whose  stockholders  were  the 
same  persons  as  the  stockholders  in  the  Mont- 
gomery Mining  &  Manufacturing  Company. 
Upon  said  sale  and  assignment  the  Mont- 
gomery Mining  Company  ceased  to  do  busi- 
ness. A  part  of  the  property  sold  and  as- 
signed to  the  Montgomery  Mining  &  Mann- 
factarlng  Company  consisted  of  a  large  body 
of  land  in  Clay  county,  Ala.  The  Montgomery 
Mining  &  Manufacturing  Company  by  the 
ravages  of  the  war  between  the  states  was  so 
crippled  that  "some  time  prior  to  187B  It 
ceased  to  do  bnsiness,  abandoned  its  organi- 
zation, and  all  of  the  stockholders  therein 
have  been  dead  for  many  years."  The  said 
corporation  continued  in  possession,  up  to 
the  time  of  Its  dissolution  and  cessation  of 
business,  of  its  property,  including  the  lands 
in  Clay  county.  In  the  language  of  the  bill: 
"The  Alabama  Pyrites  Company,  a  corpora- 
tion doing  business  in  Clay  county,  Alabama, 
and  one  Percival  H.  Smith,  and  one  A.  O. 
Smith,  claim  some  interest  in  said  land;  but 
whatever  Interest  they  have  complainant 
avers  is  Inferior  and  subordinate  to  the  claim 
and  right  and  title  of  the  said  Montgomery 
Mining  &  Manufacturing  Company  and  the 
stockholders  thereof  represented  in  this  suit 
by  orator,  who  as  the  administrator  of  the 
said  Lucy  Merritt  deceased,  is  a  stockholder 
in  said  last-mentioned  company."  The  Ala- 
bama Pyrites  Company,  a  corporation  doing 
business  In  Clay  county,  Ala.,  Percival 
H.  Smith  and  A.  O.  Smith,  resident  citizens 
of  Clay  county,  Ala.,  and  Charles  B. 
Teasley,  as  the  administrator  ad  litem  of 
the  estate  of  F.  M.  Gilmer,  deceased,  are 
made  parties  defendant  to  the  bill.  All  of  the 
officers  of  said  corporation  are  long  since 
dead.  All  the  parties  defoidant  reside  In 
Montgomery  county,  except  those  named  as 
residents  of  Clay  county.  The  purpose  of 
the  bill  was  to  have  the  title  and  right  of  the 
said  Montgomery  Mining  &  Manufacturing 
Company  to  the  lands  in  day  county,  which 
are  described  in  the  bill,  to  the  extent  of  Its 
interest  and  right  therein,  whether  a  fee 
simple  or  otherwise,  settled  by  a  decree  of 
the  city  court  of  Montgomery,  and  that  such 
right  title,  and  property  be  sold,  and  the 
proceeds,  after  the  payment  of  the  costs  of 
the  suit  distributed  ratably  among  the  stock- 
holders of  said  corporation  according  to  their 
several  interests,  and  for  general  relief. 

We  win  for  convenience  refer  to  the  Clay 
county  parties  as  the  "Clay  county  defend- 
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ants"  In  this  opinion.  The  Clay  county  de- 
fendants severally  demnrrer  to  the  bill  and 
moved  to  dismiss  It  for  the  want  of  equi- 
ty. The  chancellor  In  vacation,  on  the  12th 
day  of  September,  1004,  rendered  a  decree  dis- 
missing the  bill  for  the  want  of  equity  as  to 
the  Clay  county  defendants,  without  allowing 
any  time  for  amendment  to  the  complainant. 
No  notice  was  taken  of  the  demurrers  In  the 
decree.  On  the  27th  day  of  September,  1904, 
the  complainant  made  application  for  a  re- 
hearing. It  appears  from  the  record  that  the 
chancellor  on  the  31st  day  of  October  handed 
down  an  opinion  In  which  he  concludes  that 
the  bill  was  properly  dismissed ;  but  it  seems 
that  no  decree  overruling  said  application 
was  enrolled  or  entered  on  the  docket,  so  on 
the  28th  day  of  December,  1904,  the  court 
banded  down  and  had  enrolled  a  decree  over- 
mllng  said  application.  In  which  Is  recited 
the  fact  that  a  decree  was  signed  on  the  7th 
day  of  November,  overruling  the  application 
for  a  rehearing,  but  that  said  decree  was  not 
flied  in  the  cause,  nor  noted  on  the  docket,  nor 
enrolled  upon  the  minutes  of  the  court  On 
the  2d  day  of  January,  1905,  the  complain- 
ant perfected  an  appeal  from  the  decree  dis- 
missing the  bill  as  to  the  Clay  county  defend- 
ants to  this  court,  which  appeal  has  been 
duly  certified  by  the  register.  On  the  16th 
day  of  March,  190S,  the  bill  was  amended  by 
ir,^<fcing  Charles  B.  Teasley  administrator  ad 
Utem  of  the  estate  of  all  the  deceased  stock- 
holders, naming  them,  whose  estates  are  not 
r^resented  by  a  personal  representative  a 
party  defendant  to  the  suit  AH  the  defend- 
ants, except  the  Clay  county  defendants,  filed 
answers  admitting  the  allegations  of  the  bill, 
and  on  submission  for  final  decree  the  chan- 
cellor on  the  leth  day  of  March,  1006,  ren- 
dered a  decree  granting  the  relief  prayed  for 
in  the  bill.  On  the  22d  day  of  March,  1906, 
on  application  made  by  the  Clay  county  de- 
fendants for  a  modification  of  the  decree  of 
March  16th,  the  court  rendered  a  decree  In 
which  that  decree  was  so  modified  that  It 
ahould  not  affect  in  any  wise  any  interest, 
right,  or  title  owned  in  the  land  by  said  Clay 
county  defendants.  However  the  complain- 
ant had  on  the  17th  day  of  March  perfected 
an  appeal  from  the  decree  of  March  16,  1006, 
and  on  the  81st  day  of  March,  1905,  the  Clay 
county  defendants  appealed  from  the  decree 
of  March  16,  1006. 

The  assignments  of  error  made  by  the  ap- 
pellant Merrltt  relate  to  the  dismissal  of  the 
bill  for  the  want  of  equity  as  to  the  Clay 
-county  defendants.  On  the  application  for 
the  rehearing  made  by  the  complainant  to 
the  court  after  the  rendition  of  the  decree  dis- 
missing the  bill  as  to  the  Clay  county  defend- 
ants for  the  want  of  equity,  the  cbancellor  on 
the  31st  of  October,  1004,  handed  down  an  opin- 
ion justifying  the  decree  dismissing  the  bill. 
The  reasons  for  dlsmlEsiug  the  bill  for  the 
want  of  equity  are  clearly  pointed  out  in  that 
-opinion.  We  have  critically  examined,  in  con- 
nection with  auth6rltles  upon  which  they  are 


based,  the  argument  and  brief  of  counsel  for 
appellant  Merrltt  In  opposition  to  the  conclu- 
sion reached  by  the  chancellor,  and  we  adopt 
the  opinion  of  the  chancellor  in  part  as  the 
opinion  of  this  court:  "The  decree  dismiss- 
ing the  bill  as  to  these  defendants  may  be  Jns- 
tlfied  on  either  one  of  two  entirely  different 
grounds.  If  It  contains  no  equity  as  to  them, 
It  must  be  dismissed  as  of  course.  If,  con- 
taining equity,  it  Is  mnltifarlons  by  reason  of 
their  joinder  as  parties  defendant,  It  must  be 
dismissed.  The  bill  aflarmatively  shows  that 
the  venue  as  to  these  defendants  is  In  Clay 
county.  The  bill  could  never  be  amended  by 
eliminating  the  other  parties  defendant,  so 
as  to  proceed  against  these  defendants  only, 
without  disclosing  the  lack  of  local  Jurisdic- 
tion; and  the  motion  to  dismiss  raises  the 
question  in  a  proper  way.  Citations  under 
section  676,  Code  1806.  There  Is  no  equity  In 
the  bin.  The  mere  allegation  that  these  de- 
fendants 'claim  some  interest  In  the  land,' 
which  is  the  subject-matter  of  the  snlt  so  tar 
as  It  concerns  them,  states  no  ground  of  equi- 
table cognizance,  unless  It  be  conjoined  with 
some  averment  in  respect  to  the  possession  of 
the  land,  so  as  to  show  some  interference  with 
complainant's  rights.  If  complainant's  bill  Is 
In  the  nature  of  equitable  ejectment.  It  can- 
not be  'maintained  against  these  defendants 
unless  they  are  In  possession.  There  is  noth- 
ing for  complainant  to  do  but  take  posses- 
sion. If  the  bill  is  a  bill  to  quiet  title,  it  is 
necessary  to  allege  actual  or  constructive 
possession  in  the  complainant.  As  Lord 
Chancellor  Redesdale  said.  In  Devonshire  v. . 
Newenham,  2  Sch.  ft  Lefr.  210:  'When  the 
question  Is  merely  whether  A.  or  B.  is  en- 
titled to  the  property,  there  Is  no  instance 
where  a  bill  has  been  entertained.' " 

There  Is  an  entire  lack  of  allegation  as  to 
the  actual  possession  of  the  land  since  the 
dissolution  of  the  corporation  more  than  30 
years  ago.  In  this  situation  It  is  considered 
that  the  situs  of  the  legal  title  Is  of  im- 
portance as  Indicating  constructive  posses- 
sion, and  for  no  other  reason  that  might  make 
against  the  complainant  It  is  not  considered 
of  Importance  whether  the  corporation  has  suf- 
fered a  de  facto  or  a  de  Jure  dissolution.  In 
one  event  the  legal  title  to  its  property  (land) 
Is  In  abeyance  or  gremlo  legis ;  In  the  other, 
it  has  reverted  to  the  corporations  grantors. 
In  neither  event  is  the  title  In  either  the 
complainant  or  these  defendants.  There  Is, 
therefore,  no  constructive  possession  of  the 
land  In  either  the  complainant  or  these  de- 
fendants. In  no  aspect  of  this  bill,  consider- 
ed with  reference  to  these  defendants,  does 
it  show  any  disturbance  of  the  complainant's 
rights.  "A  mere  fear  of  suit,  or  that  an- 
other merely  questions  one's  title,  or  even 
assarts  a  hostile  title,  will  not  Justify  the 
court  In  Interfering  and  compelling  litiga- 
tion which  might  not  otherwise  arise."  Rea 
V.  Longstreet,  54  Ala.  694.  The  bill  can  have 
no  help  from  the  statute  to  compel  the  de- 
termination of  claims  to  lands  and  to  quiet 
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title.  Gomttlalnant'B  possession,  actual  or 
constnictlTe,  Is  material,  and  must  be 
averred.  To  quote  Lord  Chanceilor  Redea- 
dale  again :  "A  mere  simple  assertion  of 
title  Is  nothing  upon  which  the  court  can 
proceed.  "Devonshire  v.  Newenham,  supra. 
In  that  case  the  devisees  had  filed  a  bill  to 
carry  the  trusts  of  a  will  Into  execution,  and 
had  made  Newenbam  a  party  defendant  up- 
on the  allegation  that  the  trustees  In  the  will. 
In  order  to  relieve  the  estate  of  debts,  had 
advertised  the  demesne  to  be  let,  but  were 
prevented  from  proceeding  In  consequence  of 
advertisements  which  were  published  In  the 
newspapers  by  Newenham,  cautioning  the 
public  against  taking  the  demesne,  and  mak- 
ing claims  thereto  in  a  certain  contingency. 
The  argument  in  favor  of  the  bill  as  against 
Newenham  was  that  the  right  to  come  into 
teurt  to  have  the  trusts  of  the  bill  executed 
was  unquestionable,  and  that  it  would  be  a 
serious  grievance  to  the  cestuls  que  trust  If 
they  were  not  allowed  to  call  upon  the  de- 
fendant Newenham  either  to  insist  upon  his 
pretended  title  or  disclaim  it  The  Lord 
Chancellor  said:  "Now  no  such  suit  has 
ever  been  entertained,  as  far  as  I  can  find; 
and  it  would  be  most  dangerous  to  give  the 
example  of  entertaining  such  a  suit"  The 
contention  of  the  complainant  in  this  case 
resolves  itself  into  the  broad  proposition  that 
any  person  may  be  drawn  into  a  suit  by  the 
naked  averment  that  he '  pretends  to  some 
interest  in  the  subject-matter.  He  couples 
this  with  the  concession  that  any  person 
haled  into  court  this  way  may  escape  the 
burden  and  risk  of  defending  by  entering  a 
disclaimer  of  all  interest  But,  admitting  a 
defendant's  privilege  to  disclaim  if  he  shall 
be  so  minded,  we  take  It  the  real  question  is 
whether,  over  his  protest,  he  may  be  com- 
pelled to  answer  in  a  suit  in  which  no  issue 
Is  tendered  to  bim,  and  where  he  cannot 
know  what  will  be  the  extent  of  any  decree 
rendered  against  him,  and  no  tangible  hurt 
to  complainant  is  shown. 

Complainant,  as  supporting  bis  contention, 
seems  to  lay  considerable  stress  upon  the  case 
of  Hefner  v.  Life  Insurance  Co.,  123  U.  S. 
747,  8  Sup.  Ct  S87,  31  L.  Ed.  309.  That  was 
a  case  of  a  collateral  attack  by  an  action  of 
ejectment  at  law  on  the  decree  of  a  court  of 
equity  barring  and  foreclosing  all  interest  of 
a  party  who  has  been  brought  into  the  case 
for  tbe  foreclosure  of  a  mortgage  on  the  mere 
general  allegation  that  he  claimed  some  in- 
terest in  the  mortgaged  property.  Tbe  de- 
fendant had  BufFered  a  decree  pro  confesso 
to  go  against  him  in  the  court  of  equity. 
At  law  he  relied  upon  a  title  which  had  no 
connection  with  the  mortgage.  It  was  held 
that  the  decree  in  chancery  barred  bis  suit  at 
law.  Plaintiff's  attack  upon  the  decree,  be- 
ing collateral,  was  equivalent  to  the  asser- 
tion that  it  bad  no  validity  whatever.  The 
effect  of  the  decision  was  that  the  averment 
that  plaintiff  claimed  an  interest  was  a  suf- 
flcient  basis  for  amendment,  sufficient  to  give 


the  court  JurliNllctloa,  and  tliat  therefore  the 
record  of  the  chancery  court  did  not  disclose 
■a  void  decree.  The  decision  in  the  law  case 
did  not  import  that  the  decree  was  within 
any  issue  presented,  nor  that  it  was  a  proper 
decree  to  be  rendered.  Van  Fleet  on  Col- 
lateral Attack,  i  it.  The  Supreme  Court  of 
Alabama,  in  the  case  of  Boiling  v.  Pace,  99 
Ala.  a07,  12  South.  796,  said  of  an  adverse 
claimant,  brought  into  a  mortgage  foreclosure 
suit  by  a  similar  general  averment  of  a  pre- 
tended interest,  tliat  "no  decree  in  the  case 
can  bar  or  affect  the  adverse  claim."  To 
the  same  effect  are  the  cases  of  Spoors  v. 
Coen,  44  Ohio  St  604,  9  N.  E.  132 ;  Strobe  v. 
Downer,  13  Wis.  10,  80  Am.  Dec.  709.  as  well 
as  the  New  York  cases  cited  in  Hefner's  Case 
Mr.  Van  Fleet  says  that  tbe  cases  last  men- 
tioned confuse  the  doctrine  of  collateral  at- 
tach and  res  adjudlcata.  Whether,  so  or  not 
they  indicate  an  opinion  that  an  allegatioD 
merely  that  a  party  pretends  to  an  Interest  In 
tbe  subject-matter  of  a  suit  presents  no  issue 
which  he  ought  to  be  required  to  answer  when 
he  makes  the  objection,  and  to  this  extent  are 
not  in  conflict  with  the  decision  of  the  Su- 
preme Court  of  the  United  States.  In  Plumbe 
V.  Plumbe,  4  Y.  &  C.  S45,  decided  by  Lord  Chief 
Baron  Abinger,  we  flnd  a  case  exactly  In 
point  He  said:  "I  take  it  that  if  a  man 
claims  an  interest  in  the  subject-matter  of  a 
suit  by  resisting  tbe  plaintiff  In  his  posses- 
sion or  otherwise,  and  this  appears  by  the 
bill,  in  such  case  yon  are  not  bound  to  set 
out  tbe  particular  claim  which  he  alleges,  or 
to  give  It  any  color.  But  where  a  party  Is 
made  a  defendant,  and  It  does  not  appear 
that  he  obstructs  a  right,  or  that  he  claims 
under  any  deed,  but  tbe  bill  merely  alleges 
that  he  claims  some  inta*eet  in  the  matter  in 
question,  such  a  general  allegation  will 
not  do." 

We  have  not  overlooked  tbe  averment,  to  be 
found  in  tbe  bill,  that  whatever  Interest  the 
defendants  have  la  Inferior  and  subordinate 
to  the  claim  and  right  and  title  of  tbe  de- 
funct corporation  and  the  stockholders  repre- 
sented by  complainant  This  allegation  could 
have  no  possible  meaning  which  would  affect 
anything  already  said  in  respect  to  the  es- 
sential defect  in  the  bill.  It  is  a  false  light 
The  bill,  notwithstanding  its  extreme  gen- 
erality of  averment  in  reference  to  these  de- 
fendants, and  notwithstanding  its  allegation 
that  the  claim  of  these  defendants  is  inferior 
and  subordinate,  is  nevertheless  an  assault 
upon  the  claim  of  these  defendants  as  invalid 
for  any  purpose  and  to  Its  entire  extent  The 
pretended  interest  of  these  defendants  Is  not 
In  the  trust  the  bill  seeks  to  have  executed, 
but  In  the  land.  These  defendants  are  neither 
creditors  nor  stockholders  of  the  defunct  cor- 
poration. They  cannot  participate  in  tbe 
trust  as  defendants.  Any  interest  they  may 
be  found  to  have  will  not  only  cause  a 
diminution  of  the  respective  shares  of  the 
complainant  and  those  be  represents,  but  will 
decrease  the  trust  fund  as  a  whole;  and,  fui> 
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ther,  In  order  to  have  a  decree,  complainant 
must  show  title  In  the  corporation  at  the 
time  of  Its  dissolution.  Any  claim  of  these 
defendants  by  conveyance  or  devolution  must 
be  traced  back  to  the  corporation  at  the  time 
of  its  dissolution,  or  to  Its  grantors,  and  in  no 
sense  either  subordinate  or  subsequent  to  that 
of  complainant,  whose  right  as  a  cestui  que 
trust  for  distribution  cannot  antedate  that 
time.  And  certainly  any  claim  by  adverse 
possession  cannot  be  said  to  be  subordinate 
to  any  other  claim  of  title.  The  particular 
averments  of  the  bill  show  that  these  defend- 
ants stand  to  the  complainant  and  his  class 
In  the  relation  of  adverse  claimants,  the  gen- 
eral avonnent  that  their  claim  Is  inferior  and 
subordinate  to  fhe  contrary  notwithstanding. 

The  citation  by  complainant  of  quite  a 
number  of  mortgage  cases  seems  to  lend  color 
to  the  idea  that  the  allegation  under  consider- 
ation may  have  been  intended  to  convey  a 
suggestion  that  these  defendants  are  proper 
parties  in  the  same  way,  and  for  the  same  or 
an  analogous  reason,  that  subsequent  in- 
cumbrancers are  proper  parties  to  mortgage 
suits  Into  which  they  may  be  brought  by  the 
general  allegation  that  they  are  subsequent 
Incumbrancers  and  claim  some  Interest  The 
practice  is  In  virtue  of  rule  108  of  chancery 
practice.  In  some  of  the  states  there  are 
statutes  to  the  same  eflTect  No  one  need 
question  the  equity  of  a  bill  framed  under 
such  authority.  But  the  rule  is  by  Its  terms 
limited  to  mortgage  suits  and  to  subsequent 
Incumbrancers  and  it  cannot  be  extended  to 
other  cases,  nor  to  other  parties  claiming  in 
other  rights.  Wells  v.  A.  M.  Co.,  109  Ala. 
438.  20  South.  186.  This  is  not  a  mortgage 
suit.  The  defendants  are  not  subsequent  In- 
cumbrancers. 

It  may  be  conceded  that  the  allegation 
that  these  defendants  claim  some  Interest 
Implies  the  probability  of  a  further  defini- 
tion ;  but  there  is  no  assurance  that  the  pos- 
session of  the  land  may  be  alleged  to  be  with 
either  complainant  or  these  defendants,  or 
elsewhere  than  It  now  is  by  construction  of 
law.  "And  it  Is  only  when  it  appears  from 
the  bill  that  amendments  can  be  made  which 
would  entitle  the  complainant  to  relief  that 
such  amendments  will  be  considered  as 
made,  and  the  motion  to  dismiss  for  the 
want  of  equity  will  be  denied."  Talt  v.  A. 
M.  Co.,  1S2  Ala.  200,  81  South.  625 ;  Gardner 
V.  Knight,  124  Ala.  278,  27  South.  298;  Bell 
V.  Sou.  H.  B.  &  li.  A.,  140  Ala.  371,  37  South. 
237.  103  Am.  St  Rep.  41.  Some  of  the  con- 
siderations heretofore  stated  would  contrib- 
ute materially  to  the  argument  that  the 
bill  Is  multifarious  by  reason  of  the  joinder 
of  these  defendants  as  parties  under  the  cir- 
cumstances shown  In  the  bill,  even  though 
the  conclusion  drawn  that  the  bill  is  wanting 
in  equity,  as  against  them,  be  erroneous. 
Colbum  v.  Broughton,  9  Ala.  362,  and  Bul- 
lock ▼.  Knox,  96  Ala.  199.  11  South.  339,  lead 


to  the  conclusion  that  the  biH  Is  multifa- 
rious for  the  misjoinder  of  these  defendants. 
This  defect  In  the  bill,  considered  in  connec- 
tion with  the  shown  venue  in  Clay  county 
makes  it  proper  to  dismiss  the  bill  for  the 
want  of  equity. 

"The  decree  was  in  vacation.  But  the 
bill  was  not  dismissed  on  demurrer.  It  was 
dismissed  for  the  want  of  equity  on  motion 
made  for  that  purpose.  The  reason  of  the 
decisions  on  this  point  Indicates  that  a  dis- 
missal for  want  of  equity,  where  the  equity 
of  the  bill  is  directly  challenged,  is  as  prop- 
er In  vacation  as  term  time.  Bishop  v. 
Wood,  59  Ala.  253;  Kingsbury  v.  Mllner.  69 
Ala.  602;  Stoudenmlre  v.  De  Bardelaben,  72 
Ala.  300.  Shackleford  v.  Bankbead,  72  Ala. 
476,  may  seem  to  Indicate  to  the  contrary. 
But  In  that  case  the  court  may  not  have  had 
In  mind  the  distinction  drawn  in  Tait  v.  A. 
M.  Co.,  supra.  The  defect  found  to  exist  in 
Shackleford  v.  Bankbead,  supra,  was  amend- 
able. There  was  lack  only  of  sufiBclent  cer- 
tainty. It  was  the  subject  of  demurrer,  not 
of  motion  to  dismiss  for  the  want  of  equity." 
With  respect  of  the  dismissal  in  vacation 
without  offering  an  opportunity  to  amend: 
This  was  done  In  the  case  of  Blackburn  v. 
Fitzgerald,  130  Ala.  584,  80  South.  568,  and 
it  is  bound  to  be  the  correct  rule,  upon  the 
principle  announced  In  the  case  of  Seals  v. 
Robinson  &  Co.,  75  Ala.  368,  and  elaborated 
In  the  case  of  Blackburn  v.  Fitzgerald,  snpra, 
that  when,  on  the  face  of  the  bill.  If  the 
facts  were  well  pleaded,  a  ease  for  relief 
would  exist  the  defendant  should  be  put  to 
a  demurrer  specifying  the  ground  of  objec- 
tion, aflfordlng  the  complainant  the  oppor- 
tunity to  amend.  We  think  the  reasoning 
in  the  opinion  of  the  learned  chancellor  dem- 
onstrates that  the  bill  cannot  be  amended 
so  as  to  give  it  equity  against  the  Clay  coun- 
ty defendants,  and  for  this  reason  the  bill 
was  properly  dismissed  for  the  want  of 
equity. 

In  this  view  of  the  case  we  deem  it  un- 
necessary that  we  should  consider  the 
equities  of  the  case  on  any  other  g^rounds 
set  out  in  the  motion  to  dismiss  the  bill. 
It  is  clear  to  our  minds  that  the  Clay  county 
defendants,  having  been  turned  out  of  court 
before  the  rendition  of  the  final  decree  on 
March  16,  1905,  are  In  no  wise  affected  by 
the  decree,  and  the  assignments  of  error  by 
them  with  respect  to  that  decree  cannot  be 
sustained. 

The  decree  of  the  chancellor  dismissing 
the  bill  as  to  the  Clay  county  defendants 
for  the  want  of  equity  is  afiSrmed.  The 
costs  of  the  appeal  from  the  decree  must  be 
paid  by  the  appellant  The  cross-appeal  by 
the  Clay  county  defendants  Is  dismissed  at 
their  costs. 

HARALSON,  DOWDELL.  and  SIMPSON, 
JJ.,  concur. 
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FIRST  NAT.  BANK  OF  MONTGOMERY 

V.  TYSON. 
-(Snpreme  Oourt  of  Alabama.    Not.  23,  1905.) 

1.  NTrisA.:«CE— PuBUo  Nttibanoes— Injunc- 
tion BY  INDIVIDCAI.. 

An  individual  who  has  sustained  a  special 
injur?  from  a  public  nuisance  may  maintain 
a  bill  to  enjoin  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Nuisance,  {  164.] 

2.  HCNICIFAI,     COBPOaATIONB    —   STBBETS    — 

Right  or  View. 

An  owner  of  property  abutting  on  a  street 
lias  a  right  of  view,  not  onl^  in  front  of  his 
property,  but  as  to  the  entire  length  of  the 
street 

S.  Saux  —  Obstbuctiok  ot  Vibw  — Injunc- 
tion. 

The  erection  of  stone  columns  extending 
from  22  to  20  inches  beyond  the  building  line 
on  the  lot  adjoining  complainant's  was  such 
an  obstruction  of  complainant's  easement  of 
view  as  entitled  him  to  an  injunction,  though 
he  proved  no  actual  damages. 

4.    SaIOC— BiLLr— EVIDENCK— VaBIANCE. 

In  a  suit  by  a  private  person  to  enjoin  the 
obstruction  of  a  street,  the  fact  that  the  bill 
alleged  several  grounds  of  special  injury,  while 
the  proof  established  only  one,  did  not  conati- 
tute  a  variance. 

Appeal  from  City  Court  of  Mcmtgomeiy: 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Bill  by  A.  P.  Tyson  against  the  First 
National  Bank  of  Montgomery.  From  a  de- 
cree for  plaintiff,  defendant  appeals.    Affirmed. 

ThoB.  H.  Watts,  Alexander  Troy,  and  Hor- 
ace Stringfellow,  for  appellant  O.  0.  Man- 
«r,  for  appellee. 

DBNSON,  J.  A.  P.  Tyson  and  the  First 
National  Bank  of  Montgomery  owned  ad- 
jacent lots  on  the  east  side  of  Commerce 
street,  in  the  city  of  Montgomery.  Tyson's 
lot  was  designated  as  No.  12,  and  that  of 
the  bank  as  No.  14.  Bach  of  the  lots  abnt- 
ted  the  street  on  its  east  side.  Tyson's  lot 
was  south  of  the  bank's  lot,  and  on  it  he  had 
a  three-story  brick  building.  The  bank  pro- 
posed to  erect  on  its  lot  a  six-story  building 
of  brick  and  stone,  with  four  stone  columns 
In  front  of  the  building  which  would  pro- 
ject onto  the  sidewalk  from  22  to  26  inches 
from  the  building  line  of  the  street.  Tyson 
filed  the  bill  in  this  case  to  enjoin  the  bank 
from  erecting  the  columns,  upon  the  ground 
that  the  same,  if  erected,  would  be  a  public 
nuisance,  which  would  result  in  special  In- 
Jury  to  him  as  an  adjacent  property  owner, 
in  a  way  different  from  the  Injury  that 
would  result  from  the  nuisance  to  the  pub- 
lic. A  temporary  injunction  was  granted. 
The  defendant  answered  the  bill,  incorpo- 
rating in  its  answer  a  demurrer  to  the  bill, 
filed  three  special  pleas,  and  moTCd  to  dis- 
charge and  dissolve  the  injunction.  From  a 
decree  of  the  chancellor  overruling  the  de< 
murrer  and  the  motion  to  discharge  and  dis- 
solve the  injunction,  and  sustaining  ex- 
ceptions to  the  special  pleas,  an  appeal  was 
prosecuted  by  the  bank  to  this  court    On 


that  appeal  the  decree  of  the  chancellor  was 
in  all  tilings  affirmed  in  an  opinion  handed 
down  by  Mr.  Justice  HARALSON.  We  re- 
fer to  the  report  of  the  case  as  It  appears  in 
133  Ala.,  at  page  459,  32  South.,  at  page  144. 
59  Ii.  R.  A.  399,  91  Am.  St  Rep.  46,  for  a 
full  statement  of  the  pleadings. 

The  aTermeuts  of  the  bill  with  respect  of 
the  Injury  to  the  defendant  is  as  follows: 
"That  said  encroachment  upon  said  highway 
is  a  public  nuisance,  not  only  Infringing  on 
the  rights  of  the  commonwealth  of  Alabama, 
but  if  same  are  completed  and  placed  in 
position  as  now  contemplated  by  the  First 
National  Bank,  said  encroachment  will  great- 
ly damage  your  orator  beyond  that  which  la 
common  to  the  public  genertilly,  by  injuring 
and  depreciating  the  value  of  your  orator's 
property,  and  by  destroying  the  symmetry  of 
your  orator's  building  along  the  highway, 
which  is  valuable,  and  by  obstructing  the 
light,  air,  and  view  necessarily  ensuing  there- 
from, and  by  depredating  the  value  of  your 
orator's  property,  in  that  the  view  of  persons 
going  south  along  said  highway  north  of 
your  orator's  building,  will  be  shut  off  from 
your  orator's  bnilding.  Xonr  orator  further 
avers  that  the  tenants  now  in  said  building 
are  valuable  tenants,  and  your  orator  is 
desirous  of  keeping  them  as  tenants,  bnt 
some  of  them  have  Informed  the  orator  that  if 
said  stone  columns  encroach  on  said  Ugh- 
way,  or  any  part  of  said  bnilding  of  said 
the  First  National  Bank  encroaches  on  said 
highway,  they  will  no  longer  remain  tenants 
of  your  orator."  Upon  the  return  of  the  case 
to  the  city  court  much  evidence  was  taken 
on  both  sides,  and  on  the  final  hearing  of  the 
cause  on  the  pleadings  and  proof  the  chancel- 
lor, on  the  4th  day  of  January,  1904,  rendered 
a  decree  perpetually  enjoining  the  defendant 
from  erecting  the  stone  columns  in  front  of 
its  building.  From  the  decree  the  defend- 
ant has  appealed. 

The  right  to  relief  in  the  case  rests  pri- 
marily upon  the  allegation  In  the  bill  that 
the  erection  of  the  stone  columns  on  the 
street  or  sidewalk  would  be  a  public  nui- 
sance. Without  repeating  the  evidence,  we 
think  it  reasonably  established  the  fact  that 
the  columns,  which  were  22  Inches  In 
diameter  at  the  bottom  and  tapering  to  18 
Inches  at  the  top,  resting  on  bases  24  Inches 
In  diameter  and  extending  upwards  the 
height  of  the  first  story,  would,  when  erected, 
extend  beyond  the  building  line  of  the  street 
22  to  26  inches.  Commerce  street  is  con- 
ceded to  be  a  public  highway,  acquired  by 
dedication.  "Public  highways  belMig,  from 
side  to  side  and  end  to  end,  to  the  public 
There  Is  no  such  thing  as  a  rightful,  private, 
permanent  use  of  a  public  highway.  If  one 
person  can  permanently  use  the  highway 
for  his  private  business  purposes,  so  may  all. 
Once  the  right  Is  granted,  there  can  be  no 
distinction  made,  no  line  drawn.  All  persons 
may  build  their  shops,  exhibit  and  sell  their 
wares,  within  the  boundaries  of  the  public 
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highway.  There  Is  no  right  ia  any  person  to 
permanently  appn^riate  to  private  use  any 
part  of  a  public  street  or  sidewalk.  The  per- 
son who  so  uses  a  public  highway  commits  an 
Indictable  public  nuisance,  notwithstanding 
It  may  be  so  used  with  the  permission  of  the 
municipal  authorities."  Costello's  Case,  108 
Ala.  45, 18  South.  820,  35  L.  B.  A.  308;  Doug- 
lass V.  City  Council  of  Montgomery,  118  Ala. 
599,  24  South.  745,  43  L.  K.  A.  376;  FVnt 
National  Bank  t.  Tyson,  133  Ala.  459,  32 
South.  144,  69  I^.  R.  A.  399,  91  Am.  St  Bep. 
46;  State  t.  Berdetta,  38  Am.  Bep.  117;  Cal- 
lanan  t.  Oilman  (N.  Y.)  14  N.  E.  264,  1  Am. 
St  Rep.  840 ;  Van  Wltsen  v.  Gutman,  79  Md. 
406,  29  Atl.  608,  24  L.  B.  A.  403,  406;  State  t. 
Kean,  69  N.  H.  122,  46  AU.  256,  48  L.  B.  A. 
102.  So  It  was  held  on  the  former  appeal  In 
this  cause  "that  the  erection  of  the  proposed 
pillars  by  defendant  In  front  of  its  building 
on  the  street  snd  which  are  to  extend,  as 
admitted,  22  Inches  beyond  the  west  line  of 
said  building  onto  the  sidewalk,  is  a  public 
nalsance,  to  abate  which  the  public  might 
maintain  a  bill."  First  Nat  Bank  t.  Tyson, 
supra. 

It  is  well-settled  law  that  an  indlTldual 
who  has  sustained  any  particular  special  in- 
jury, over  and  above  that  sustained  by  the 
public  generally,  as  the  direct  result  of  a 
public  nuisance,  may  maintain  a  bill  to  eor 
Join  it  Tyson's  Case,  supra;  Cabbell  t. 
Williams,  127  Ala.  320,  28  South.  405;  Mayor 
T.  Bodgers,  10  Ala.  86.  It  may  be  conceded 
that  the  evidence  failed  to  show  any  special 
Injury  to  the  complainant  except  with 
respect  to  the  easement  of  view  or  prospect 
The  chancellor  in  his  opinion  seems  to  have 
taken  this  view  of  the  case.  He  decreed 
a  perpetual  injunction  against  the  erection 
of  the  columns  of  the  defendant  on  the' 
ground  stated  In  bis  opinion,  that  the  com- 
plainant's right  of  view  was  Interrupted. 
On  the  former  appeal,  as  on  this  one,  the  ap- 
pellant denied  the  complainant's  right  to 
view,  except  to  that  part  of  the  street  Im- 
mediately In  front  of  his  property.  This 
contention  is  bottomed  upon  the  theory  that 
as  an  abutting  owner  defendant  held  the  fee 
to  the  middle  of  the  street  out  from  his  lot 
Notwithstanding  the  ultimate  fee  may  be 
rested  in  the  bank  in  Its  lot  to  the  center 
of  the  street  it  is  subject  to  the  public 
easement  and  this  confers  on  the  complain- 
ant, as  owner  of  abutting,  adjacent  property, 
the  right  to  prevent  or  redress  an  obstruction 
or  perversion  of  the  street  to  the  private 
nses  of  the  defendant  inconsistent  with  the 
rights  of  the  public,  where  special  injury 
would  result  to  him.  Evans  v.  S.  &  W.  By. 
C-o.,  90  Ala.,  on  page  68,  7  South.,  at  page 
759.  The  contention  might  be,  and  doubt- 
less would  be,  tenable  as  between  adjacent 
property  owners  of  private  property,  where 
the  view  Insisted  on  was  across  private 
property:  but  it  is  entirely  inconsistent  with 
the  fundamental  idea  of  a  street,  that  it  is 
not  only  public,  but  public  in  all  its  parts,  not 
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only  for  the  movement  ot  men  and  tilings 
on  It,  but  the  easement  of  light  sir,  and 
view.  2  Dillon  on  Municipal  Corp.  (2d  Ed.) 
I  641.  The  cases  cited  by  appellant's  coun- 
sel relate  to  private  property.  But  &> 
touching  this  question,  it  is  deemed  un- 
necessary to  reopen  the  discussion.  We 
held  on  the  former  appeal.  In  substance, 
"that  an  easement  of  view  from  every  part 
of  a  public  street  like  the  easement  of 
light  and  air,  is  a  valuable  right  of  which 
the  owner  of  a  building  on  the  street  should 
not  be  deprived  by  an  encroachment  on  the 
highway  by  an  adjacent  proprietor ;  that 
the  right  of  view  or  prospect  is  one  implied, 
like  other  rights,  from  the  dedication  of  the 
street  to  public  use."  And,  repeating  here 
a  part  of  the  opinion  of  the  chancellor:  "It 
seems  to  be  a  valuable  right  appurtenant  to 
the  ownership  of  land  abutting  on  the  high- 
way, and  to  stand  upon  the  same  footing, 
as  to  reason,  with  the  easement  of  motion, 
light  and  air,  and  to  be  inferior  to  them 
only  in  point  of  convenience  or  necessity,  and 
that  the  interference  with  It  is  Inconsistent 
with  the  public  right  acquired  by  dedica- 
tion."   First  Nat  Bank  v.  Tyson,  supra. 

After  a  careful  consideration,  we  have  dis- 
covered no  reason  for  departing  from  the  law 
as  it  was  ruled  on  the  former  appeal.  With 
respect  to  the  easement  of  view  we  concur 
with  the  chancellor  that  it  was  established. 
The  evidence  showed  that  the  columns,  when 
erected  by  the  defendant  would  extend  22  to 
26  inches  beyond  the  building  line  of  the 
street  onto  the  sidewalk.  This  fact  being 
established.  It  Is  manifest  that  complainant's 
view  would  be  obstructed,  and,  as  stated  In 
the  opinion  of  the  chancellor,  "this  In  turn 
necessarily  Imparts  special  injury  to  the  com- 
plainant." It  may  be  conceded  for  argu- 
ment's sake  that  no  actual  damage  was 
proved;  but  as  was  said  by  us  on  the  former 
appeal,  quoting  approvingly  from  Elliott  on 
Roads:  "And  the  fact  that  no  actual  dama- 
ges can  be  proved,  so  that  in  an  action  at 
law  the  Jury  could  award  nominal  damages 
only,  often  furnishes  the  very  best  reason 
why  a  court  of  equity  should  Interfere  In 
cases  where  the  nuisance  is  a  continuous 
one."  Tyson's  Case,  supra;  Elliott  on  Roads 
&  Streets,  S  665;  Ogletree  v.  McQuaggs,  67 
Ala.  680,  42  Am.  Rep.  112;  Dennis  v.  M.  & 
M.  By.  Co.,  137  Ala.  619,  36  South.  30,  97 
Am.  St  Rep.  69.  As  was  said  by  the  Su- 
preme Court  of  Indiana,  "the  existence  of  a 
permanent  obstruction  in  a  highway  Is 
clearly  such  an  unlawful  act  as  Injures  the 
citizens  who  are  lot  owners  on  the  street, 
and  who  have  a  right,  as  an  essential  inci- 
dent to  the  enjoyment  of  their  property,  to 
have  the  street  maintained  its  full  width, 
free  from  all  obstructions  of  a  permanent 
character.  This  is  such  a  right  as  may  be 
vindicated  either  by  injunction  or  by  indict- 
ment and  Its  violation  is  established  by 
proof  of  a  permanent  encroachment  upon  the 
street"    State  v.   Berdetta,  73  Ind.  185,  38 
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Am.  Rep.  IIT;  Pettis  t.  Jobnaon,  56  Ind.  139; 
Smith  ▼.  State,  23  N.  J.  Law,  712;  Wood  on 
Nnlsance,  t  262;  Costello's  Case,  106  Ala.,  at 
top  of  page  49,  18  Soutb.,  at  page  821,  85  Lb 
R.  A.803. 

It  iB  obTlons  that,  if  complainant's  right 
of  view  will  be  obstructed  by  the  erection  of 
the  columns  as  a  permanent  obstruction  on 
the  street,  this  would  be  a  particular,  special 
injury,  over  and  above  that  sustained  by  the 
public  generally,  as  the  direct  result  of  such 
obstmctioa  Either  the  Tight  of  view  by  a 
person  from  his  building,  or  his  right  to 
have  the  sidewalk  remain  free  of  permanent 
obstructions,  so  that  his  building  may  be  in 
view  of  pedestrians  on  the  sidewalk,  is  a 
substantial,  legal  right,  and  an  unlawful  dep- 
rivation of  a  substantial,  legal  right  neces- 
sarily implies  injury  to  the  party  so  de- 
prived. We  have  not  lost  sight  of  the  ad- 
ditional brief  filed  by  counsel  for  appellant 
on  the  question  of  right  of  view;  but  we 
think  what  has  been  said  in  this  opinion,  to- 
gether with  the  opinion  on  the  former  ap- 
peal, is  an  answer  to  it.  Moreover,  the  right 
of  view  is  not  rested  alone  on  the  right  of  the 
complainant  to  have  the  highway  remain  un- 
obstructed, BO  that  people  going  south  may 
have  a  view  of  his  building,  but  also  upon 
the  right  of  view  from  the  building. 

It  is  insisted  that  there  was  a  material 
and  fatal  variance  between  the  case  as 
pleaded  and  the  proof,  in  that  the  bill  averred 
several  grounds  of  special  damages  or  in- 
jury to  the  complainant,  while  the  proof 
showed  that  only  one  ground  was  sustained. 
The  basic  fact  alleged  in  the  bill  as  consti- 
tuting the  complainant's  right  to  relief  was 
the  public  nuisance  which  the  defendant  pro- 
posed to  maintain  on  the  street  Confessedly, 
to  entitle  the  complainant  to  relief,  he  must 
allege  and  prove  special  injury  to  him  over 
and  above  that  suffered  by  the  public  in 
general.  This  averment  of  special  injury,  it 
Is  obvious,  was  an  averment  of  the  results 
which  flowed,  or  would  flow,  from  the  act  of 
which  the  complainant  complained,  and  not 
the  act  Itself.  The  pleader  averred  one 
cause,  but  several  results  which  flowed  from 
that  cause,  and  which  intensified,  without 
varying,  the  relief  claimed.  The  cause  was 
proved,  but  only  one  of  the  averred  results 
was  proved,  is  the  insistence.  The  cases 
cited  by  the  appellant  in  support  of  its  in- 
sistence are  cases  at  law  in  which  the  com- 
plainant charged  that  several  acts  of  negli- 
gence were  concurrent  co-operating  causes, 
and  that  all  of  them  together  contributed  to 
the  alleged  injury,  and  cases  where  pleas 
were  filed  In  answer  to  the  complaint  set 
up  different  defenses  in  the  conjunctive  form. 
Highland  Avenue  &  B.  R.  Co.  v.  Dusenberry, 
94  Ala.  416,  417,  10  South.  274;  Bienville 
Water  Co.  v.  City  of  Mobile,  125  Ala.  183, 
27  South.  781.  We  think  the  case  at  bar,  on 
this  point,  falls  directly  within  the  rule, 
laid  down  in  the  case  of  Nobles  v.  Moses 
Bros..  81  Ala.  530,  1  Soutli.  217,  60  Am.  Rep. 


176,  that,  "when  a  bill  sets  forth  sufficient 
facts  to  entitle  a  complainant  to  relief,  the 
pleader  may  or  may  not,  at  his  option,  aver 
additional  cumulative  facts,  which  only  in- 
tensify, without  varying,  the  principle  of 
relief  claimed.  The  issue  upon  which  the 
court  granted  relief  was  explicitly  set  forth 
in  the  bill,  and  both  sides  submitted  evi- 
dence upon  it  Certainly  it  cannot  be  said 
that  the  appellant  was  not  apprised  of  the 
issue  upon  which  the  decree  was  based.  If 
not,  then  why  should  relief  be  withheld  be- 
cause all  the  special  injury  alleged  may  not 
have  been  proved?"  Moore  r.  Crawford,  130 
n.  S.  122,  9  Sup.  Ot  447,  82  L.  Ed.  87a 

After  due  consideration  of  the  whole  case 
on  the  pleadings  and  the  proof,  we  are  of  the 
opinion  that  the  dty  conrt  properly  granted 
the  relief  to  the  complainant,  and  this  de- 
cree will  be  affirmed. 

Affirmed. 

DOWDELL,  SIMPSON,  and  ANDERSON, 
JJ.,  concur. 


PLANTERS'  &  MERCHANTS'  INDEPENL^ 
ENT  PACKET  CO.  v.  WEBB. 

(Supreme  Court  of  Alabama.    Nov.  23,  1905.) 

1.  COKPORATioNs — Stock   Subscbittion — Req- 

UISITEB. 

Any  agreement  by  which  a  person  shows 
an  intention  to  become  a  stockholder  in  a  corpo- 
ration is  sutBcient  as  a  contract  of  subscription, 
as  against  both  him  and  the  corporation. 

2.  Sams — Constbuction — Vauditt. 

A  subscription  for  atotk  implies  a  promise 
to  pay,  though  the  subscription  is  before  in- 
corporation, and  though  the  subscriber  makes 
no  cash  payment  and  the  proceedings  after  in- 
corporation are  without  notice  to  him. 
8.  Sams  —  AcmoK   OH     Subscmptioit  —  Dt- 

FENBES. 

In  an  action  to  collect  a  stock  subscription, 
it  was  no  defense  that  the  corporation  had  not 
fully  complied  with  the  statute  providing  for  its 
incorporation. 

4.  Same — Action  bt  Cobporahoh — ^Declaba- 
TioN— Requisites. 

In  an  action  by  a  corporation,  the  declara- 
tion need  not  specially  allege  compliance  with 
every  circumstance  relating  to  its  organ  laation 
required  as  precedent  to  investiture  with  the 
powers  conferred  l)y  its  charter. 

5.  Same — Stjbscbiptions — Stattjteb. 

Inasmuch  as  Acts  1903,  p.  810,  containing 
provisions  for  stock  subscriptions,  does  not  pro- 
vide that  unless  the  specified  conditions  are 
complied  with  a  subscription  shall  not  be  bind- 
ing, a  subscription  is  binding,  though  not  form- 
ally, or  even  regularly,  made. 

Appeal  from  Circalt  Conrt,  Mobile  Oount^ : 
Samuel  B.  Browne,  Judge. 

"To  be  officially  reported." 

Action  by  the  Planters'  &  Merchants'  In- 
dependent Packet  Company  against  B.  A. 
Webb.  From  a  judgment  in  favor  of  defend- 
ant, plaindfl  appeals.    Reversed. 

This  is  an  action  on  subscription  to  stock 
of  appellant  corporation.  The  complaint 
originally  filed  was  as  follows:  The  plaintiff 
which  is  a  corporation,  claims  of  the  defeid- 
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ant  the  sum  of  $1,000,  due  from  him  by  ac- 
count, on  to  wit  tbe  1st  day  of  November, 
1904,  together  with  interest  since  said  date, 
which  sun}  of  money  is  still  due  and  unpaid. 
(2)  And  plalntifF  claims  of  the  defendant  the 
said  sum  of  $1,000,  in  this  that  the  defendant 
subscribed  one  thousand  dollars  to  the  capital 
stock  of  the  plalntifF,  while  said  coriKtration 
was  being  organized;  that  said  subscription 
was  made  In  1904,  prior  to  November  Ist ; 
that  the  same  Is  due  and  unpaid,  and  plaintiff 
claims  Interest  on  said  sum  of  money  since 
November  1,  1904. 

Demurrers  were  interposed  and  sustained 
to  this  complaint,  and  plaintiff  amended  by 
adding  the  following:  (a)  "Plaintiff,  which  is 
a  corporation  claims  of  the  defendant  the  sum 
of  one  thousand  dollars  ($1,000.00),  in  this, 
that  prior  to  the  oiganljEation  of  said  corpora- 
tion, and  while  its  organization  was  in  con- 
templation, the  defendant  subscribed  for  the 
stock  of  said  corporation  to  the  amount  of 
one  thousand  dollars,  by  writing  Ills  name, 
and  the  number  of  shares,  and  the  amount  to 
be  paid  for  the  same  to  a  subscription  list, 
which  tbe  said  defoidant  understood  was  for 
the  purpose  of  obtaining  a  sufficient  number 
of  subscribers  and  a  sufficient  amount  of 
money  subscribed  to  justify  the  formation  of 
an  independent  packet  company  having  a  cap- 
ital stock  of  twenty  thousand  dollars.  Plain- 
tiff avers  that  the  full  name  of  said  packet 
company  had  not  been  agreed  uiK>n  at  the 
time  the  subscription  was  made,  but  that 
the  defendant  understood  that  said  company 
should  be  organized  as  an  Independent  packet 
company.  Plaintiff  further  alleges  that  it, 
the  plaintiff,  is  the  same  company  which  was 
in  contemplation  at  the  time  the  said  de- 
fendant subscribed  for  stock  of  the  same  as 
aforesaid.  Plaintiff  further  alleges  that  the 
defendant  subscribed  for  said  stock  as  afore- 
said prior  to  the  1st  day  of  November,  1904, 
and  during  the  year  1904 ;  that  said  subscrip- 
tion was  due  by  the  defendant,  on  to  wit, 
November  1,  1904,  but  was  not  paid  by  him, 
and  that  it  is  still  due  and  tmpaid.  And 
plaintiff  also  claims  Interest  on  said  sub* 
scrlption  since,  to  wit  November  1,  1904." 
(b)  "And  tbe  plaintiff,  which  is  a  corporation, 
claims  of  the  defendant  the  sum  of  one  thou- 
sand dollars,  in  this  that  the  defendant  sub- 
scribed In  writing  for  ten  shares  of  the  capital 
stock  of  the  plaintiff,  of  the  nominal  value  of 
one  thousand  dollars,  prior  to  the  organiza- 
tion of  said  corporation;  that  said  subscrip- 
tion was  made  In  1904,  prior  to  the  Ist  day 
of  November,  1904;  that  the  amount  of  said 
subscription  is  due  and  unpaid,  and  plaintiff 
claims  Interest  on  said  sum  of  money  since 
to  wit  November  1,  1904." 

Demurrers  were  sustained  to  this  com- 
plaint, and  plaintiff  amended  his  complaint 
by  adding  count  "c,"  which  Is  substantially 
counts  "a"  and  "b."  Demurrers  were  sus- 
tained to  count  "c."  Plaintiff  amended  them 
by  striking  out  count  first  (1),  and  adding  the 
following :    "(d)  The  plaintiff,  which  is  a  cor- 


poratl<Hi,  claims  of  the  defendant  the  sum  of 
one  thousand  dollars  in  this  that  during  tbe 
year  1904,  prior  to  October  1,  1904,  tbe  exact 
date  being  unknown  to  plaintiff,  the  defendant 
subscribed  for  stock  of  the  said  corporation  to 
the  amoimt  of  one  thousand  dollars,  by  writing 
his  name  and  the  number  of  shares  which 
be  desired,  and  the  amount  of  money  to  be 
paid  for  the  same,  to  a  subscription  agree- 
ment, the  substance  of  which  agreement  was 
that  the  persons  signing  the  same  were  sub- 
scribing for  the  stock  of  tbe  proposed  corpo- 
ration in  the  amount  set  opposite  their  names, 
but  provided  no  time  for  tbe  payment  of  said 
subscriptions  and  which  agreement  subscrip- 
tion was  for  the  purpose,  and  which  defends 
ant  knew  was  for  the  purpose,  of  obtaining  a 
sufficient  number  of  subscribers  and  a  suffi- 
cient amotmt  of  money  subscribed  to  Justify 
the  formation  of  an  Independent  padcet  com- 
pany having  a  capital  of  twenty  thousand 
dollars.  Plaintiff  avers  that  the  full  name  of 
said  padKet  company  had  not  been  agreed  up- 
on at  the  time  said  subscription  was  made,  bat 
that  it  was  understood  and  agreed  by  the  de- 
fendant and  the  other  subscribers  thai  said 
company  should  be  organized  for  business  and 
should  operate  as  an  Independent  packet  com- 
pany. Plaintiff  further  alleges  that  it,  the 
plaintiff,  is  the  company  which  was  in  con- 
templation of  defendant  at  tbe  time  tbe  de- 
fendant subscribed  for  stock,  as  aforesaid  and 
that  It  organized  and  is  doing  business  as  an 
independent  packet  company,  and  that  at  the 
time  when  said  subscription  was  made,  the 
defendant  agreed  and  promised  to  pay  the 
amount  of  said  subscription  at  the  time  he 
was  notified  by  tbe  persona  who  were  organi- 
zing said  corporation  that  the  amount  of  said 
subscription  was  needed.  Plaintiff  furthe.' 
alleges  that  after  said  subscription  was  made 
and  after  tbe  agreement  aforesaid,  two  of  the 
persons  organizing  said  corporation,  to  wit, 
P.  R.  Tunstall  and  J.  T.  Bpelth,  on  dates 
which  are  unknown  to  plaintiff  but  before  the 
bringing  of  this  suit,  and  after  the  incorpora- 
tion of  plaintiff,  notified  the  defendant  that 
tbe  amount  of  his  subscription  was  needed, 
and  requested  him  to  make  prompt  settlement 
of  the  same ;  that  the  defendant  did  not  then 
repudiate  said  subscription,  did  not  deny  his 
liability  to  the  plaintiff  as  a  subscriber  for 
said  stock,  and  stated  in  substance  that  he 
would  arrange  a  settlement  in  a  short  time. 
Plaintiff  alleges  that  relying  upon  said  sub- 
scription and  promise  of  the  defendants  tbe 
plaintiff  purchased  a  steamboat  and  incur- 
red other  necessary  expenses  in  and  about 
the  repairing  and  managing  said  boat  And 
plaintiff  alleges  that  the  defendant  did  not 
arrange  a  settlement  of  said  subscription  as 
he  promised  to  do  and  did  not  pay  tbe 
same;  whereupon  the  board  of  directors  of 
tbe  plaintiff  passed  a  resolution,  at  a  meeting 
of  said  board,  in  the  month  of  October,  1904, 
tbe  exact  date  of  said  meeting  being  uot- 
known  to  plaintiff.  In  which  resolution  is  was 
resolved  that  a  call  be  made  upon  snbscrlb- 
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ers  who  had  not  paid  tbelr  subscriptions  de- 
manding payment  of  them  of  the  same,  that 
ptu?8uant  to  said  resolntlon  and  before  the 
bringing  of  this  suit,  a  call  was  made  up- 
on  defendant,  notifying  him  that  the  amount 
of  bis  subscription  was  needed  and  due  and 
most  be  Immediately  paid,  but  that  the  de- 
fendant again  failed  to  pay  said  subscrip- 
tion, and  has  ever  since  failed  to  pay  the 
same  or  any  part  of  the  same.  And  plaintiff 
alleges  that  the  amount  of  said  subscrip- 
tion was  due  prior  to  November  1,  1904,  and 
plaintiff  claims  said  amount  of  money  to- 
gether with  Interest  since  November  1,  1004." 
Demurrers  were  sustained  to  this  court, 
and,  plaintiff  declining  to  plead  further.  Judg- 
ment was  rendered  for  defendant,  and  hence 
this  appeal. 

McAIplne  &  Robinson,  for  appellant  Fltts 
&  StoutE,  for  appellee. 

HARALSON,  J.  The  rules  binding  a  sub- 
scriber for  the  stock  of  a  corporation,  as 
gathered  from  the  books  on  the  subject,  may 
be  thus  stated:  A  contract  of  subscription 
may  6e  entered  into  In  various  ways.  "Whoi- 
ever  an  Intent  to  become  a  subscriber  is  man- 
ifested, the  courts  incline,  without  particular 
reference  to  formality,  to  hold  that  the  con- 
tract of  subscription  subsists.  It  Is,  as  in 
the  case  of  other  ccmtracts,  yery  much  a 
question  of  Intent  Formal  rules  are  for  the 
most  part  disregarded.  And  in  general  a 
contract  of  subscription  may  be  made  tn  any 
way  in  which  other  contracts  may  be  made. 
Any  agreement  by  which  a  person  shows  an 
Intention  to  become  a  8to<^hoIder  Is  sufficient 
to  bind  both  him  and  the  corporation."  1 
Cook  on  Corp.  {  S2 ;  26  Am.  &  Bug.  Bncy.  Law 
(2  Ed.)  902-8  zL 

"The  signing  of  the  subscription  paper  in 
an  implied  promise  to  pay  the  subscription." 

That  "a  subscription  for  stock  implies  a 
promise  to  pay  for  it  even  though  the  sub- 
scription was  before  incorporation  is  the  rule 
sustained  by  the  great  weight  of  authority." 
1  Cook  on  Corp.  ff  71,  75;  28  Am.  &  Eng. 
Bncy.  Law,  902;  1  Morawetz  on  Corp.  8S  47, 
64.  A  subscriber  may  be  bound  by  an  actual 
subscription  made  before  Incorporation,  or 
organization,  although  be  makes  no  cash 
payment  and  the  proceedings  after  Incor- 
poration are  without  notice  to  him.  26  Am. 
&  Eng.  Ency.  Law,  90Z 

"A  direct  subscription  to  take  stock  may  be 
enforced  by  the  corporation,  even  though 
such  subscription  was  made  prior  to  the  in- 
corporation. An  agreement  reading  'the  un- 
dersigned hereby  subscribe  for  the  number 
of  shares  set  opposite  our  names,'  may  be  en- 
forced by  the  corporation  when  It  is  formed." 
Id.  8$  73,  75. 

"When  an  action  la  brought  to  collect  a 
subscription,  either  directly  or  indirectly  for 
the  beneflt  of  corporate  creditors.  It  Is  well 
established  that  the  subscribers  cannot  de- 
feat such  action  by  the  defense  that  the  cor- 
poration was  not  an  incorporation,  by  reason  I 


of  Its  not  having  fully  compiled  with  the 
terms  of  the  statute  providing  for  such  an 
Incorporation.  Not  only  la  the  subscriber 
estopped,  by  the  act  of  subscribing,  from 
setting  up  this  defense,  but  he  is  bound  also 
by  the  rule,  that  the  existence  of  a  corpora- 
tion cannot  be  inquired  Into  except  by  a  di- 
rect proceeding  in  behalf  of  the  state."  Id. 
184. 

In  San  Joaquin  L.  &  W.  Co.  v.  Beecher, 
101  Oal.  79,  85  Pac.  352,  It  is  held  that  it  Is 
"not  necessary  to  the  validity  of  the  corpora- 
tion, or  to  the  subscribers  becoming  stock- 
holders, that  they  should  all  sign  the  articles 
of  Incorporation.  Those  who  slgu  articles  of 
incorporation  act  as  the  agents  of  the  others. 
•  •  •  These  preliminary  agreements  in- 
ured to  the  beneflt  of  the  corporations  there- 
after formed,  as  contemplated  by  the  agree- 
ments. •  •  •  To  constitute  the  sub- 
scribers stockholders  It  was  not  necessary 
that  the  certificates  of  stock  should  have 
Issued  to  them." 

In  Selma  &  Tenn.  R.  Co.  v.  Tipton,  5  Ala. 
787,  39  Am.  Dec.  344,  it  was  held  (quoting 
from  the  headnotea  which  appear  to  be  ac- 
curate), that  "in  an  action  by  a  corporation, 
the  declaration  need  not  specially  allege  a 
compliance  with  every  particular  circum- 
stance relating  to  its  organization,  which  Is 
required  in  order  to  Its  becoming  invested 
with  the  privileges  and  powers  conferred  by 
its  charter.  Although  it  may  be  necessary  to 
prove  these  matters  specially,  the  allega- 
tion may  be  more  general.  A  regular  sub- 
scription for  shares  In  the  stock  of  an  in- 
corporated company,  whether  made  previous 
to  its  organization  or  not  it  it  organizes  as 
provided  by  the  charter,  imports  in  itself  a 
sufficient  consideration,  and  may  be  declared 
on  as  the  foundation  of  an  action.  •  •  * 
A  subscriber  for  stock  in  an  Incorporated 
company  to  whom  the  charter  does  not  ac- 
cord that  privilege,  cannot  withdraw  from 
the  company,  and  thus  avoid  the  liability  to 
pay  for  it" 

The  foregoing  are  some  of  the  common 
law  rules  in  respect  to  the  obligations  of 
persons  subscribing  for  stock  in  corporations, 
and  are  of  general  and  binding  effect  ex- 
cept as  they  may  have  been  changed  by 
statute,  for  where  the  statute  prescribes  the 
method  of  subscription,  a  subscription  made 
in  any  other  way  cannot  be  enforced.  1 
Cook  on  Cor.  S  78.  But  If  the  statute  does 
not  prescribe  the  particular  method  of  sub- 
scription, as  a  condition  precedent  to  the 
validity  of  the  subscription,  the  ordinary, 
common-law  rules  applicable  to  subscrip- 
tions will  obtain.  The  act  of  1908  (Acts 
1903,  p.  310),  like  that  in  the  Code  for  the  or- 
ganization and  regulation  of  a  corporation 
(Code  1896,  |{  1255,  1200),  have  many  similar 
provisions  for  its  organization  and  the  sub- 
scriptions of  stock  thereon;  but  In  neither 
is  It  provided  that  unless  specified  condi- 
tions are  complied  with,  a  subscription  shall 
not  be  binding.    Under  the  latter  act  as 
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we  taaye  seen,  It  has  been  held,  wbere  the 
condltloiis  of  subscription  are  not  condltiona 
precedent  to  the  binding  obligation  of  a  sub- 
scription, they  may  be  blndlns  though  not 
formally  or  even  If  Irregularly  made,  and  the 
same  principle  applies  In  construction  of  the 
latter  act  Under,  the  facts  set  up  In  the 
complaint,  and  which  under  it  are  authorized 
to  be  proved,  we  have  been  unable  to  dis- 
cover, why  the  same  does  not  state  a  good 
cause  of  action.  The  demurrer  to  the  same 
should  have  been  overruled. 
Reversed  and  remanded. 

DOWDELL,  SIMPSON,  and  DBMSON.  J3„ 
concur. 


YELLOW  PINE  LUMBER  CO.  v.  RANDALL. 
(Supreme  Court  of  Alabama.  Nov.  16,  1906.) 
Btattites — EmoT  of  Invaumtt  —  Corats  — 

TeBMS— ObQANIZATION — JUKISOICIION. 

Gen.  Acts  1903,  p.  666,  flxlne  the  time  for 
holding  the  circuit  court  in  WaBhington  county, 
being  unconstitutional,  a  Judgment  rendered  at 
a  term  organized  thereonder  was  void  for  want 
of  jurisdiction. 

Appeal  from  Circuit  Court,  Washington 
County;  Wm.  S.  Anderson,  Judge. 

"Not  otBdally  reported." 

Action  by  William  H.  Randall  against  the 
Yellow  Pine  Lumber  Company.  From  a 
Judgment  for  pialntiS,  defendant  appeals. 
Dismissed. 

Fltts  &  StoutE,  for  appellant  Gregory  L. 
*  H.  T.  Smith,  for  appellee. 

DENSON,  J.  The  term  of  the  circuit 
court  of  Washington  county  at  which  the 
judgment  appealed  from  in  this  case  waa 
rendered  was  organised  on  the  21st  day  of 
March,  1904,  which  was  the  first  Monday 
after  the  second  Monday  in  March.  Evi- 
dently the  presiding  judge,  in  organizing 
the  court  on  that  day,  was  proceeding  under 
the  act  of  the  Legislature  commonly  known 
as  the  "Lnsk  Bill,"  approved  October  12, 
1903.  Gen.  Acts  1903,  p.  606.  That  act  fixed 
the  time  for  holding  the  circuit  court  In 
Washington  county  as  the  first  Monday  after 
the  second  Monday  In  March.  The  act  was  de- 
clared unconstitutional  by  this  court  in  the 
case  of  Board  of  Revenue  of  JefFerson  County 
T.  Crow,  87  South.  469.  The  striking  down  of 
that  act  left  the  time  for  holding  the  circait 
court  in  Washington  county  as  fixed  by  the  act 
of  the  General  Assembly  entitled  "An  act  to 
regulate  the  holding  of  circuit  court  in  Wash- 
ington county,"  approved  February  21,  1899. 
Acts  1898-99,  p.  1846.  By  the  act  of  Febru- 
ary 21,  1899,  It  was  provided  that  the  cir- 
cuit court  should  be  held  in  Washington 
county  on  the  first  Monday  In  March  and 
October  and  to  continue  one  week.  Thus  It 
clearly  appears  that  the  judgment  appealed 
from  was  rendered  at  a  time  unauthorised 
by  law  for  holding  the  court.  This  l)eing 
true,  the  judgment  is  void  for  want  of  juris- 


diction. Ex  parte  Branch,  63  Ala.  383; 
Wlghtman  v.  Karsner,  20  Ala.  465;  Kidd  v. 
Burke  (Ala.)  38  South.  241.  It  follows  that 
the  appeal  must  be  dismissed,  and  it  is  so 
ordered. 
Appeal  dismissed. 

HARALSON.    DOWDELL,    and    ANDER- 
SON, JJ.,  concur. 


BIRMINGHAM  RY.,  LIGHT  &  POWER  CO. 

v.  BENNETT. 
(Supreme  Court  of  Alabama.    Nov.  28,  1905.) 
Cabbikbs — INJ-DBIKS  TO  Passenoeb — Wanton 

NBQUOENCB — PUCAOINO. 

A  complaint  alleging  wanton  negligence 
against  defendant's  servants  or  some  of  them  in 
suddenly  starting  a  street  car,  knowing  that 
plaintiff  was  disembarking,  is  insufficient  in  not 
averring  that  all  of  the  servants  knew  of  the 
plaintiffs  iMsition,  or  that  those  who  started 
the  car  knew  of  it. 

Appeal  from  City  Court  of  Birmingham; 
A.  A.  Ck>leman,  Judge. 

"To  be  offidaily  reported." 

Action  by  Mary  Bennett  against  the  Bir- 
mingham Railway,  Light  &  Power  Company. 
From  a  judgment  for  plalnttft,  defendant  ap- 
peals.   Reversed. 

Tillman  Grubb,  Bradley  ft  Morrow,  for  ap- 
pellant Frank  B.  Wliite  ft  Son,  for  appel- 
lee. 

ANDERSON,  3.    The  second  count  of  the 

complaint  charges  wanton  negligence  against 

"defendant's  agents  or  servants,  or  some  of 

them,  in  cha^e  or  control  of  said  car;    •    •    • 

that  said  servants  or  agents,  or  some  of  them, 

i  knowing  that  plaintiff  was  in  the  act  of  dls- 

j  embarking  from  said  car,  and  knowing  that 

to  start  sa^d  car  suddenly  while  plaintiff 

I  was  In  the  act  of  disembarking  therefrom 

'  would  likely  seriously  injure  plaintiff,  yet 

I  said  servants  or  agents,  or  some  of  them, 

I  in  charge  or  control  of  said  car  wantonly 

{  started  the  same  suddenly."    It  was  there- 

I  fore  Insufficient  since  it  does  not  aver  that 

I  all  of  the  agents  or  servants  knew  of  the 

plaintlfTs   position,   or   that  the  ones   who 

!  started  the  car  or  caused  it  to  be  started 

I  knew  that  the  plaintiff  was  disembarking. 

I  It  might  be  that  some  of  them  knew  that  the 

!  plaintiff  was  about  to  alight  from  the  car, 

[  yet  the  defendant  could  not  be  responsible 

under  a  claim  of  wantonness,  unless  the  car 

!  was  started  or  caused  to  be  started  by  the 

]  agent  or  servant  who  knew  the  fact    Some 

of  them  may  have  known  it  yet  there  is  no 

averment  that  the  act  complained  of  was 

committed  by  such  agent  or  servant  and  tlie 

demurrer   should   have   been   sustained. 

The  only  point  made  in  brief  of  counsel  for 
appellant  upon  the  ruling  of  the  lower  court 
on  the  demurrers  to  the  third  and  fourth 
counts  relates  to  the  grounds  attempting  to 
point  out  vagueness  and  indeflnlteness. 
Whether  tb^  are  or  are  not  we  need  not 
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decide,  as  the  demurrers  were  general,  and 
the  trial  court  properly  OTerrnled  than. 

Charges  1,  2,  and  6  are  the  affirmative  char- 
ges, and  the  appellant  contends  should  have 
been  given,  because  of  a  variance,  in  that  the 
complaint  avers  the  "South  Ensley"  line  and 
the  proof  showed  the  "North  Ensley"  line. 
As  this  case  must  be  reversed,  we  need  not 
determine  this  question,  as  there  need  be  no 
variance  on  the  next  trial. 

The  Judgment  of  the  city  court  Is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded 

HAHALBON,  TYSON  and  SIMPSON,  JJ., 
concur. 


PIBRSON    LUMBER   CO.  T.    HART. 

(Supreme  Court  of  Alabama.    Nov.  29,  1905.) 

1.  Mabteb  and  Sebvaht— Relation  of  Pab- 
TiEs— Pleading. 

A  complaint  alletring  that  plaintiff  was 
employed  as  a  foreman  or  boas  is  sufficiently 
specific  as  to  the  character  of  his  employment. 

3.  Sahx— Cause  or  Injubt. 

In  an  action  for  injuries  to  an  employ^, 
received  in  jumping  from  a  car  to  avoid  im- 
minent peril,  an  allesation  that  plaintiff  was 
placed  in  a  position  of  peril  is  sufficient,  with- 
out giving  the  particulars  causing  the  peril. 
8.  Same— Acts  in  Eioboekcies. 

Where  an  employ^!  was  injured  in  Jumping 
from  a  car  to  avoid  imminent  peril,  he  need  not 
show,  in  order  to  recover,  that  it  was  actually 
necessary  for  him  to  jump  in  order  to  save 
himself. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  {{  789-Y04.] 

4.  Same— Afflianceb— Nbglioencg. 

Id  an  action  for  injuries  to  an  employ^, 
received  in  jumping  from  a  car  to  avoid  im- 
minent peril,  the  court  cannot  assume  that  it 
was  negligence  not  to  have  a  pi^rticular  kind 
of  brake.  • 

6.  Same— Position  or  Pebii.. 

In  an  action  for  injuries  received  by  an 
employ^  in  jumping  from  a  car  to  avoid  im- 
minent peril,  that  the  train  was  running  only 
10  miles  an  hour  will  not  authorize  the  court 
to  say  that  plaintiff  was  not  in  a  position  of 
peril. 

6.  Same— Unexpected    Dangeb  — Obdinabt 

GaBE— QVESTIONS  FOB  JUBT. 

An  employ^  exposed  to  sudden  and  on- 
expected  danger,  must  exercise  such  reason- 
able care  and  diligence  as  would  be  expected 
of  a  prudent  and  reasonable  man  under  similar 
circumstances,  and  whether  or  not,  considering 
the  circumstances,  he  did  exercise  such  reason- 
able care,  was  for  the  Jury. 

[Eld.   Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {{  791,  1180.] 

7.  Same— CoNTBiBirroBT   Negligence- Obvi- 
ous Defects. 

In  an  action  for  injuries  to  an  employs, 
received  in  jumping  from  a  car  to  avoid  im- 
minent peril,  a  plea  not  alleging  that  the  danger 
from  the  supposed  defect  was  either  obvious  or 
known  to  pliuntiff  was  insufficient 

Appeal    from    Circuit    Court,    Covington 
County;  H  B.  Pearce,  Judge. 
"To  be  officially  reported." 
Action  by  W.  H.  Hart  against  the  Plerson 


Lamber  Company.    From   a  Judgment  for 
plaintlB,  defendant  appeals.    Reversed. 

Powell,  Albrltton  &  Albritton,  for  appel- 
lant.   Stallings  &  Reld,  for  appellee. 

SIMPSON,  J.  This  was  an  action  for 
damages,  resulting  from  an  injury  received 
by  the  plaintiff,  as  he  claims,  while  in  the 
employment  of  the  appellant  and  while 
Jumping  from  a  car  to  avoid  imminent  peril. 

The  first  insistence  of  appellant  Is  with 
regard  to  the  first  four  assignments  of  error 
relating  to  the  overruling  of  defendant's 
demurrer  to  the  complaint;  it  being  insisted, 
first,  that  the  character  of  plaintiff's  employ- 
ment is  not  definitely  stated,  inasmuch  as  it 
Is  stated  In  the  complaint  that  he  was  em- 
ployed as  a  foreman  or  boss;  second,  that  It 
was  not  alleged  that  the  plaintiff  was  in  any 
danger  of  being  thrown  from  the  car  or 
t>elng  seriously  injured  when  he  Jumped 
from  the  same.  The  demurrers  were  proiper- 
ly  overruled.  The  important  relationship  to 
show  to  that  of  employd,  and  the  further 
designation  of  "foreman  or  boas"  is  sufficient- 
ly specific;  the  names  each  Indicating  the 
same  general  duties.  The  allegation  that  be 
was  placed  In  a  position  of  peril  is  sufficient, 
without  entering  into  the  particulars  as  to 
what  caused  the  peril,  and,  being  in  a 
position  of  peril,  it  was  not  necessary  to 
show  that  It  was  actually  necessary  for 
him  to  jump  to  save  himself.  Postal  Tele- 
graph Co.  V.  Hulsey,  132  Ala.  447,  31  South. 
527. 

The  court  erred  in  overruling  the  demurrer 
to  the  fifth  count,  as  the  court  could  not  as- 
sume that  it  was  negligence  not  to  have  a 
partlcuUr  kind  of  brake. 

The  demurrer  to  the  first  plea  was  proper- 
ly sustained.  The  fact  that  the  train  was 
running  only  at  the  rate  of  10  miles  an  hour 
would  not  authorize  the  court  to  say  that 
plaintiff  was  not  in  a  position  of  peril. 

The  sixth  and  seventh  pleas  were  properly 
held  to  be  subject  to  demurrer.  One  ex- 
posed to  sudden  and  unexpected  anger  is  not 
responsible  for  acting  without  judgement  or 
wildly,  and  whether  he  so  acted  depends 
materially  upon  the  facts  and  circumstances 
of  the  case.  The  proper  inquiry  is,  consider- 
ing his  aurroundlngs  at  the  time,  did  he 
exercise  such  reasonable  care  and  diligence 
as  would  be  expected  of  a  prudent  and  rea- 
sonable man  under  similar  circumstances? 
Postal  Tel.  Co.  t.  Hulsey,  supra.  It  was 
for  the  jury  to  say  whether  or  not,  consider- 
ing the  circumstances,  he  did  exercise  such 
reasonable  care  and  diligence. 

The  demurrer  to  the  twelfth  plea  was 
properly  sustained,  as  said  plea  did  not  al- 
lege that  the  danger  from  the  supposed  de- 
fect was  either  obvious  or  known  to  the 
tdaintiff.  Boyd  v.  Indian  Head  MUls,  131 
Ala.  366,  81  South.  80;  Sou.  Ry.  Co.  v. 
Gnyton,  122  Ala.  231,  241,  25  South.  34.  The 
plea  was  otherwise  insufficient. 
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There  waa  Boffldent  evidence  on  the  sub- 
ject of  plaintiff's  employment,  and  the  nature 
of  it,  to  go  to  the  Jury.  C!onsequently  there 
■waa  no  error  In  the  refusal  to  give  the 
general  charge,  requested  by  the  defendant 

Charges  3,  4,  5  and  11,  requested  by  the 
defendant,  were  properly  refused.  Sou.  By. 
Go.  T.  Howell,  186  Ala.  6S9,  648,  S4  South.  6. 

Charge  12  was  properly  refused.  There 
was  not  any  proof  of  negligence  In  the  plain- 
tiff, or  of  negligence  or  nnskillfulness  in  the 
treatment  by  his  physician.  The  only  evi- 
dence is  that  he  was  very  nerrons^  and  that 
the  doctor  would  find  the  bandages  disar- 
ranged when  he  Tlsited  him.  There  was  no 
evidence  of  any  conscious  fanlt  of  the  plain- 
tiff.   Postal  Tel.  Co.  v.  Hulsey,  supra. 

Charge  15  was  properly  refused.  The 
plaintiff  himself  testifies  that  he  was  employ- 
ed as  foreman,  and  there  Is  other  testimony 
from  which  the  Jury  might  have  found  that 
he  was  so  employed. 

Charges  17  and  18  were  properly  refused. 
The  complaint  alleges  that  the  plaintiff 
waa  foreman  or  boss  of  a  crew  of  men 
engaged  in  hauling  logs  on  a  log  train.  Al- 
though his  special  duties  may  have  been 
to  attend  to  and  supervise  the  loading  and 
unloading  of  logs  oa  said  train,  it  Is  difficult 
to  see  how  he  could  have  performed  these 
duties  without  going  on  the  train  from  the 
place  of  loading  to  the  place  of  unloading. 

The  Judgment  of  the  court  is  reversed,  and 
the  oause  remanded. 


HARALSON,  TYSON,  and  ANDERSON, 
J3.,  concur. 


ORBBLT-BARNHAM   GROCERY  CO.  v. 
COTTINGHAM. 

(Snpreme  Court  of  Alabama.    April  18,  1905.) 

1.  AppkaIi — Recobd— Pleadings — Revdcw. 

Where  the  record  on  a  former  appeal 
showed  that  a  demurrer  to  certain  pleas  was 
mied  on  by  tlie  court,  but  the  record  on  a  sub- 
sequent appeal  from  another  judgment,  after 
reversal,  failed  to  show  any  rulini;  on  the  de- 
murrer since  the  reversal,  the  demurrer  could 
not  be  considered  on  such  subsequent  appeal. 

2,  Sakk — Waives  or  Ebbob. 

Assignments  of  error  which  are  not  insist 
ed  on  in  argument  will  not  l>e  reviewed,  though 
appellant's  counsel  stated  that  they  insisted  on 
eadi  and  every  assignment  of  error  in  the 
record. 

[Ed.  Note. — ^For  cases  In  point,  see  vol,  8, 
Cent.  Dig.  Appeal  and   Error,  {f  425&-4261.] 

Appeal  from  Circuit  Court,  Bibb  County; 
John  Moore,  Judge. 

"Not  officially  reported." 

Action  by  the  Greely-Bamham  Grocery 
Company  against  J.  M.  Oottingham.    From 


a  Judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

Logan  &  Vande  Graaf,  for  appellant  J. 
M.  McMaster  and  W.  W.  Lavender,  for  ap- 
pellee. 

DOWDELL,  J.  In  the  Judgment  appealed 
from  it  does  not  appear  that  the  demurrers 
to  pleas  4  and  5  were  ruled  on  by  the  court. 
It  does  so  appear  on  a  former  Judgment  ren- 
dered by  the  court;  but  an  appeal  was  prose- 
cuted from  that  Judgment  to  this  court  and 
the  same  was  reversed  by  this  court  and  the 
cause  remanded.  The  case  then  stood  as 
though  such  Judgment  had  never  been  ren- 
dered. The  record  fails  to  show  any  ruling 
on  demurrer  since  said  reversal. 

The  portions  of  the  oral  charge  of  the  trial 
court  excepted  to,  and  here  assigned  as  error, 
stated  the  law  of  the  case  as  enunciated  by 
this  court  on  the  former  'appeals.  129  Ala. 
200,  90  South.  560,  87  Am.  St  Rep.  58;  137 
Ala.  149,  34  South.  956.  The  questions  in- 
volved were  there  thoroughly  considered,  and 
on  both  appeals  applications  for  rehearing 
were  overruled,  and  we  see  no  good  reason 
now  for  going  over  the  ground  again.  The 
general  issue  was  pleaded,  along  with  the 
special  pleas,  and  so  the  alleged  fraud  was 
put  in  issue.  There  was  evidence  on  the  part 
of  the  garnishee  tending  to  show  an  absence 
of  fraud,  or  denying  fraud.  On  this  evi- 
dence the  general  affirmative  charge  could 
not  be  given  for  the  plaintiff.  There  was  no 
error  in  refusing  the  other  written  charges 
requested  by  plaintiff. 

There  are  other  assignments  of  error,  bnt 
as  they  are  not  insisted  on  in  argument  we 
decline  to  consider  them.  It  is  true,  at  the 
conclusion  of  the  brief  of  appellant's  counsel, 
they  say  that  they  insist  on  each  and  every 
assignment  of  error  on  the  record;  but  we 
have  several  times  heretofore  said  that  such 
will  not  be  regarded  as  an  insistence  in  ar- 
gument 

The  Judgment  will  be  affirmed. 

McCLELLAN,  a  J.,  and  HARALSON  and 
TYSON,  JJ.,  concur. 


DUKE  T.  CHANDLER. 
(Snpreme  Court  of  Alabama.    June  6,  1905.) 

MOBTOAGES — PENALTT   FOB  FAILUBE  TO  ENTEB 

Satisfaction  as  Depending  on  Validity 

op  mobtoaoe. 

Where  a  note  was  embodied  in  the  mort- 
gage, and  was  left  entirely  blanli  as  to  the 
amount  for  which  it  was  given,  though  an 
amount  was  stated  in  figures  on  the  margin,  and 
the  mortgage  merely  referred  to  the  note.  It 
was  not  such  an  instrument  as  could  be  en- 
forced, and  therefore  there  could  be  no  right  of 
action  to  recover  the  statutory  penalty  for  fail- 
ure to  enter  satisfaction  thereof,  as  provided  by 
Code  1896,  §  1066. 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty; J.  A.  Bilbro,  Judge. 
"Not  officially  reported." 
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Action  by  W.  M.  Chandler  against  W.  Z. 
Duke.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Burnett,  Hood  &  Murpliree,  for  appellant 
Matthews,  Martin  ft  Matthews,  for  appellee, 

SIMPSON,  J.  This  was  an  action  to  re- 
cover the  statutory  penalty  for  failure  to 
enter  satisfaction  of  a  mortgage.  Code  1806, 
{  1066.  The  point  raised  Is  that  the  instrument 
In  question  was  not  a  mortgage;  the  note 
being  embodied  in  the  mortgage,  and  being 
entirely  blank  as  to  the  amount  for  which  it 
is  given,  though  an  amount  is  stated  in  fig- 
ures on  the  margin.  The  marginal  statement 
la  not  a  part  of  the  note,  but  a  mere  mem- 
orandum, and  while  it  may  be  referred  to 
for  the  purpose  of  explaining  latent  ambi- 
guity in  the  written  statement  of  the  body, 
and  while  it  has  also  been  held  that,  as  be- 
tween the  parties  or  third  persons  who  ac- 
quire the  note,  the  holder  of  the  note  may  fill 
out  the  blank  by  inserting  the  proper  amount, 
yet  with  the  blank  unfilled  there  is  no  prom- 
ise to  pay  any  definite  amount,  no  recovery 
'could  be  had  on  the  note,  and  consequently 
the  mortgage,  which  merely  refers  to  the 
above  note,  is  not  such  an  instmment  as 
the  statute  contemplates,  especially  as,  under 
the  frequent  rulings  of  this  court.  It  Is  to  be 
strictly  construed.  This  is  not  governed  by 
those  cases  where  the  amount  was  written 
out,  and  only  the  word  "dollars"  omitted. 
Norwich  Bank  v.  Hyde,  13  Conn.  279 ;  HoUen 
V.  Davis,  68  Iowa,  444,  73  N.  W.  413,  44  Am. 
Rep.  688;  1  Edwards  on  Bills  and  Notes  (3d 
Ed.)  p.  158,  i  176;  1  Daniel  on  Nego.  Inst 
(4th  Ed.)  p.  107,  i  86a.  This  being  fatal  to 
the  action  in  this  case,  the  Judgment  of  the 
court  is  reversed,  and  a  Judgment  will  be 
here  rendered  In  favor  of  the  appellant,  who 
was  defendant  in  the  suit  below. 
Beversed  and  rendered. 

McCLELLAN,  O.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


8ELMAN  &  CO.  et  al.   v.   WALLINO. 
(Supreme  Court  of  Alabama.    June  7,  1005.) 

1.  EouiTV— Pleading— MuLTiFARiousKESB. 

A  bill  to  procure  an  accoanting  of  partner- 
ship transactions  and  to  have  a  lien  declared 
in  complainant's  favor  upon  the  interest  of  cer- 
tain partners  in  the  assets  of  the  business  of 
a  new  partnership  is  not  rendered  multifarious 
by  the  fact  that  relief  is  sought  upon  two 
separate  liabilities  growing  out  of  separate 
partnership  transactions  between  the  same 
parties. 

2.  I'ARTNKBSHrP— ACXJOUNTING — PabTIKB. 

Where  a  bill  is  brought  for  an  accounting 
of  partnershiu  transactions  and  to  procure  the 
declaration  of  a  lien  in  complainant^  favor  up- 
on the  interest  of  certain  putners  in  the  assets 
of  a  new  firm,  a  member  of  a  new  firm  against 
whom  no  liability  is  charged  is  a  necessary 
party,  in  order  that  his  interest  in  the  assets 


of  the  new  firm  may  be  segregated  from  those 
of  the  partners  against  whom  ralief  is  sought. 

Appeal  from  Chancery  Court,  Marshall 
County ;  Wm.  H.  Simpson,  Chancellor. 

"Not  officially  reported." 

BUI  by  S.  J.  Walling  against  J.  B.  and  A. 
F.  Selman,  doing  business  under  the  firm 
name  of  Selman  &  Co.,  and  another.  From  a 
decree  overruling  a  demurrer  to  the  bill,  de- 
fendants appeal.    Affirmed. 

3.  A  Lusk,  for  appellants.  Edgar  O.  Mc- 
Cord,  for  appellee. 

TYSON,  J.  The  bill  In  this  canae  aedis 
to  have  a  settlement  and  accounting  of  two 
partnership  transactions  between  complain- 
ant and  J.  B.  and  A.  F.  Selman,  doing  busi- 
ness under  the  firm  name  of  Selman  &  Co. 
The  first  of  these  occurred  prior  to  Octol)er 
1, 1003,  and  the  second  after  that  date.  It  Is 
averred  that  the  profits  arising  out  of  tbe 
first  transactions,  as  well  as  the  money  in- 
vested by  complainant  in  It,  went  Into  tb« 
hands  of  the  Seimans,  which  they  used  in 
their  mercantile  business,  and  that  the  profits 
made  out  of  the  second  transaction  were  also 
appropriated  by  them,  and  used  by  tiiem  in  the 
same  way ;  that  after  they  had  so  appropri- 
ated the  money  belonging  to  them  and  com- 
plainant they  formed  a  new  copartnership 
with  the  respondent  J.  M.  Singleton,  and 
transferred  to  the  new  firm  all  the  assets  of 
Selman  &  Co.,  with  which  tbe  moneys  and 
profits  of  complainant  bad  been  Intermingled, 
and  tbe  said  firm  of  Selman,  Singleton  &  Co. 
conducted  a  general  merchandise  business  up- 
on assets  of  which  these  moneys  constitute 
a  part 

The  only  objections  urged  against  the 
bin  are:  "First  that  it  Is  multifarious ;  and. 
second,  that  Singleton  is  not  a  proper  party. 
There  Is  no  merit  In  either  of  them.  The 
fact  that  relief  is  sought  ui)on  two  separate 
liabilities  growing  out  of  two  separate  trans- 
actions between  the  same  parties,  bnt  each 
on  account  of  partnership  matters,  does  not 
render  the  bill  multifarious.  Randle  v.  Boyd, 
73  Ala.  288;  14  Ency.  PL  &  Pr.  p.  188.  The 
object  sought  to  be  accomplished  by  the  bill 
Is  single.  It  is  to  have  an  accounting  of 
these  partnership  transactions  and  to  liave  a 
lien  declared  in  complainant's  favor  upon  the 
Seimans'  Interest  in  the  assets  of  the  business 
now  conducted  by  tbe  firm  of  Selman,  Single- 
ton ft  Co.  Reese  v.  McCurdy,  121  Ala.  «»,  25 
South,  oia 

It  does  not  seek  to  impose  any  liability 
upon  Singleton.  He  Is,  however,  a  necessary 
party,  in  order  to  have  his  Interest  In  the 
assets  of  the  firm  segregated  from  the  Sal- 
mans'. 

The  demurrer  was  properly  overruled. 

Affirmed. 

McCLELLAN,  a  J.,  and  SIMPSON  and 
ANDERSON.  JJ.,  concur. 
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MoMIIiliAN  T.  CITT   OF  QADBDBN. 

(Supreme  Court  of  Alabama.    June  7,  1905.) 

1.  C0UHT8— Spkciai  Tkemb— Noticb.* 

Under  Code  1898,  {  914,  glylng  the  Judge 
of  a  drcoit  conrt  anthority  to  convene  a  special 
term  when  he  deems  it  necessary,  and  section 
915,  requiring  notice  of  the  term,  the  judge  baa 
no  antnoritr  to  order  a  special  term  mthoot 
the  reqnired  notice. 

2.  JlTDOlOCNT  —  EsaXNTIAU  —  AUTHOBITT  OW 

CODBT— TiMK  oj  Rendition. 

A  Judgment  rendered  at  a  time  when  the 
conrt  was  not  legally  in  session  was  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment.  |  14.] 

8.  Appkax  —  Dbcisiors  Rxvikwabu  —  Toid 
judomkkt. 

No  appeal  will  lie  from  a  void  judgment. 
_[Ed.   Note. — For  cases  in   point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §g  749-757.] 

Appeal  from  Circuit  Court,  Etowab  County; 
X  A  Bllbro,  Judge. 

"Not  officially  reported." 

Action  between  Charles  McMillan  and  the 
.Ity  of  Gadsden.  From  the  judgment,  the 
Jormer  appeals.    Dismissed. 

Lee,  Lee  &  Lee,  for  appellant  Goodhue  St 
Blackwood,  for  appellee. 

TTSON,  J.  The  judgment  for  wblcb  this 
appeal  is  prosecuted  was  rendered  at  a 
apecial  term  of  the  circuit  conrt,  convened 
on  the  15th  day  of  February,  1904,  under  an 
order  made  by  the  judge  convening  It  im- 
mediately upon  the  making  of  the  order. 
This  order  was,  doubtless,  made  under  the 
provisions  of  the  act  known  as  the  "Lusk 
BUI"  (Gen.  Acta  1908,  p.  671),  which  has  been 
declared  by  this  court  to  be  unconatltntlonaL 
Being  invalid  as  a  law,  the  validity  of  the 
order  made  must  be  tested  by  sections  914 
and  915  of  the  Code  of  1898.  The  first  sec- 
tion confers  the  authority  upon  the  judge  to 
convene  a  special  term  of  the  court  whenever 
in  Ills  opinion  such  a  term  is  necessary,  etc. 
The  other  section  requires  tliat  30  days'  no- 
tice of  such  special  term  and  the  order  in 
which  tlie  business  of  the  court  shall  be 
transacted  thereat  shall  be  given  by  adver- 
tisement in  some  newspaper,  eta  Constru- 
ing the  two  sections  together,  it  is  clear  that 
no  special  term  can  be  legally  convened  with- 
out giving  the  required  notice.  We  have 
here,  then,  a  judgment  rendered  at  a  time 
when  the  court  was  not  legally  in  session. 
It  is  therefore  void,  and  will  not  support  an 
appeal.    Kidd  v.  Burke  (Ala.)  38  South.  241. 

Aiveal  dismissed. 

McCLELLAN.  C  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


BRUNSON   V.    STATE. 
(Snpreme  Conrt  of  Alabama.    June  SO,  1906.) 

1.  CniHns'Ai.   Law — E}viDEMaB — JtmiciAi.    No- 
nes— NAKXa  OF  JlTDOCS. 

The  ooort  Judicially  knows  the  names  of  the 

jndges  in  the  state. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 

Cent.  Dig.  Criminal  Law,  t  712;  voL  20,  Cent 

Dig.  Evidence,  {  67.] 


2.  Sakk — Bill  or  EbccEPnoira — Tna  or  Fil- 
nro. 

A  bill  of  exceptions  porporting  to  have 
been  signed  May  Zi,  1906.  whereas  the  judg- 
ment was  rendered  March  81,  1806,  and  the  «n& 
order  relating  to  a  bill  of  exceptions  is  one  al- 
lowing 30  days  from  that  date  within  which  to 
sign  it,  most  be  disregarded. 

Appeal  from  Circuit  Court  Choctaw  County. 
"Not  officially  reported." 
Robert  Brunson  was  convicted  of  crime, 
and  he  appeals.    Affirmed. 

SIMPSON,  J.  What  purports  to  be  a  bill 
of  exceptions  in  the  record  of  this  case  is 
signed  "J.  T.  Lack"  (or  "Lock"),  and  not  only 
was  the  case  not  tried  before  a  judge  of  that 
name,  but  the  court  judicially  knows  that 
there  Is  no  Judge  of  that  name  in  Alabama. 
In  addition  to  this,  the  bill  purports  to  have 
been  signed  May  24,  1905,  whereas  the  Judg- 
ment was  rendered  March  31,  1895,  and  the 
only  order  in  the  record  touching  the  bill  of 
exceptions  Is  the  order  of  that  date  allow- 
ing 30  days  therefrom  within  which  to  sign 
it  There  is  a  loose  paper  with  the  record, 
which  seems  to  be  what  is  claimed  to  be  the 
true  bill  of  exceptions,  not  signed  by  the 
judge,  with  several  affidavits  attached;  but 
the  record  does  not  show  any  proceedings  to 
establish  a  bill  of  exceptions  In  accordance 
with  the  rule.  Rule  44,  p.  1194,  Code  1896. 
The  bill  of  exceptions  is  disregarded,  and, 
there  being  no  error  In  the  record,  the  Judg- 
ment of  the  court  is  affirmed. 

Affirmed. 

McCLELLAN,  C.  J.,  and  TYSON,  DOW- 
DELL,  ANDERSON,  and  DENSON,  JX,  con- 
cnr. 


HOLMES  V.  STATE. 
(8npr«ne  Conrt  of  Alabama.    June  80,  1906.) 

1.  Assault  ahd  Battebt — Chastiskxest  or 
Pupils. 

A  teacher  or  other  person  standing  in  loco 
parentis,  exercising  the  parent's  driegated  au- 
thority, may  administer  reasonable  chastiae- 
ment  to  a  child ;  and  to  make  It  criminal  he  most 
not  only  inflict  on  the  child  immoderate  chas- 
tisement, but  he  must  also  do  so  malo  anlmo, 
or  must  inflict  on  him  some  permanent  injury. 
[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  f  92;  vol.  87, 
Cent  Dig.  Parent  and  Child.  H  9,  160%  ;  vol. 
43,  Cent  Dig.  Schools  and  School  Districts, 
I  348.] 

2.  Gbihutal    Law  —  Findiwo  r— Conclusive- 
irass. 

Act  Dec.  IS,  1898,  establishing  the  Clay 
county  court  and  providing  that  the  Supreme 
Court  shall  review  the  judgment  of  the  court 
in  a  case  heard  without  a  jury,  without  any 
presnmptlon  In  favor  of  the  conrt  on  the  evi- 
dence, applies  where  the  Snpreme  Court  has 
before  it  all  the  legal  evidence  before  the  trial 
court;  and,  where  the  witnesses  were  examined 
ore  tenns,  the  finding  will  not  be  disturbed,  nn- 
less  plainly  erroneous. 

3.  Assault  and  Battebt — EvnmKB — E<xtent 

OF  INJUBIES. 

In  a  prosecution  for  assault  committed  in 
the  chastisement  of  a  pupil,  it  was  competent 
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to  show  that  th«  pnpil  wu  confined  to  her  bed 
on  account  of  the  punishment  and  the  length 
of  time  she  was  confined. 
4.  GaiMiNAi.  Law — ^Bnx  or  Bxoxftioitb — Rvir 
INOB  ON  EviDEarcK. 

Where  the  bill  of  ezoeptlona  states  a  car- 
tain  question  was  answered,  but  fails  to  show 
the  answer,  the  ruling  cannot  be  considered. 

Appeal  from  Olay  County  Court;  W.  J. 
Pearce,  Judge. 

"Not  officially  reported." 

Delmeda  Holmes  waa  convicted  of  an  as- 
sault and  battery,  and  be  appeals.    Affirmed. 

D.  H.  Riddle,  for  ap|pellant  Massey  Wil- 
son, Atty.  Gen.,  for  the  State. 

DENSON,  X  The  defendant,  a  schoolmas- 
ter, was  tried  in  the  county  court  of  Clay 
county  for  an  assault  and  battery  on  Maggie 
Stansell,  a  girl  16  years  old,  who  at  the  time 
was  a  pupil  in  the  school  that  was  being  kept 
by  the  defendant  The  Case  was  tried  by  the 
court  without  the  Intervention  of  a  jury. 
The  court  on  the  evidence  rendered  Judgment 
finding  the  defendant  guilty  and  assessed  a 
fine  of  $10.  From  the  judgment  of  conviction 
the  defendant  appeals. 

The  law  applicable  to  the  case  has  been 
plainly  and  elaborately  declared  in  the  case 
of  Boyd  V.  State,  88  Ala.  169,  7  South.  268, 
16  Am.  St  Rep.  31,  and  it  is  wholly  unnec- 
essary to  go  Into  an  extended  discussion  of 
it  here.  In  that  case  It  was  held  "that  one 
standing  In  loco  parentis,  exercising  the  par- 
ent's delegated  authority,  may  administer 
reasonable  chastisement  to  a  child  or  pupil 
to  the  same  extent  as  the  parent  himself ;  and 
to  fasten  upon  him  the  guilt  of  criminality 
he  must  not  only  inflict  on  the  child  im- 
moderate diastlsement,  but  he  must  do  so 
male  anlmo,  with  legal  malice  or  wicked  mo- 
tives, or  else  he  must  inflict  on  him  some 
permanent  injury.  If  there  be  no  permanent 
injury  inflicted,  or  no  legal  malice  can  be 
inferred,  no  conviction  should  follow."  It 
waB  farther  stated,  in  the  case  cited  supra, 
that  in  determining  the  question  of  the  rea- 
sonableness of  the  correction  administered,  or 
the  existence  of  malice,  the  jury  may  con- 
sider the  nature  of  the  instrument  used  and 
all  the  attendant  circumstances. 

The  act  establishing  the  county  court  for 
the  county  of  Clay,  approved  December  13, 
1898,  provides  that  in  the  trial  of  any  cause 
at  law  without  a  jury  in  said  court  either 
party  may  present  for  review  the  conclusions 
and  judgment  of  the  court  on  the  evidence, 
and  the  Supreme  Court  shall  review  the  same 
without  any  presumption  in  favor  of  the  court 
below  on  the  evidence.  Following  the  ruling 
made  in  the  case  of  Woodrow  v.  Hawving,  106 
Ala.  240,  16  South.  720,  where  a  similar  stat- 
ute was  construed,  we  hold  that  It  applies  to 
cases  where  this  court  has  before  it  all  the 
legal  evidence  and  data  which  was  before 
the  trial  court  and  that,  where  the  witnesses 
were  examined  ore  tenus,  the  verdict  whether 
rendered  by  a  jury  or  by  the  court  without 


the  intervention  of  a  jury,  stands  upon  the 
same  footing,  and  will  not  be  disturbed  here, 
unless  it  is  plainly  erroneous.  Woodrow  t. 
Hawving,  105  Ala.  240,  16  South.  720;  Nelson 
V.  Larmer,  95  Ala.  800,  II  South.  294.  Apply- 
ing this  construction  to  the  case  In  band,  if 
the  case  had  been  decided  by  a  Jury  upon  the 
facts,  we  would  not  hesitate  to  declare  that 
there  was  legal  evidence  to  sustain  the  ver- 
dict and  that  It  ought  not  to  be  set  aside. 
We  must  apply  the  same  force  and  effect  to 
the  judgment  of  the  court  on  the  facts. 

It  was  competent  to  show  that  Maggie 
Stansell  was  confined  to  her  bed  on  account 
of  the  battery  committed  on  her  and  the 
length  of  time  that  she  was  so  confined. 
There  was  no  error  in  overruling  the  general 
objection  made  by  defendant  to  such  proof. 
Maggie  Stansell,  while  on  the  stand  as  a 
witness,  was  asked  by  the  solicitor  to  state 
whether  or  not  she  complained  of  anything 
except  the  whipping  and  jerking  at  the  time 
Mr.  Hardaman  was  at  bee  house.  The  court 
overruled  defendant's  objection  to  the  ques- 
tion. The  bill  of  exceptions  states  that  the 
question  was  answered,  but  does  not  show 
what  the  answer  was.  Therefore  we  cannot 
review  the  ruling  of  the  court 

There  is  no  error  in  the  record,  and  tb« 
judgment  of  conviction  must  be  affirmed. 

McCLELLAN,  a  X.  and  TYSON  and 
SIMPSON,  JJ.,  concur. 


WHITE  V.   STATE. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  FoBGEBT— Indictment. 

Where  a  note  alleged  to  have  been  forged 
is  complete  on  Its  face  and  purports  to  impoee 
a  liability,  the  indictment  nped  not  allege  ex- 
trinsic facts  to  show  its  validity,  or  that  an- 
other might  be  injured  by  it 

[Ed.  Note. — For  cases  In  point  see  vol.  23, 
Cent.  Dig.  Forgery,  {  78.] 

2.  iNDioncBNT  —  Insufficient    Count  — Bf- 
ncT. 

Where  one  count  of  the  indictment  is  suf- 
ficient, and  is  supported  by  the  evidence,  the 
verdict  and  judgment  must  be  referred  to  it 

Appeal  from  Circuit  Court  Dallas  Coun- 
ty; Daniel  Partridge,  Judge. 

"Not  officially  reported." 

Clem  White  was  convicted  of  forgery, 
and  be  appeals.    AfiSrmed. 

McLeod  &  Vaughan,  for  appellant  Mas- 
sey Wilson,  Atty.  Oen.,  for  the  State. 

TTSON,  J.  The  promissory  note  set  out 
in  each  of  the  counts  was  payable  to  defend- 
ant and  purported  to  have  been  executed  by 
Chestnut  as  maker.  It  clearly  imports  a  lia- 
bility on  the  pert  of  Gbestnut  It  Is  there- 
fore unnecessary  to  aver  In  the  Indictment 
extrinsic  facts  to  show  its  validity,  or  that 
another  might  be  injured  by  It  Shelton 
V.  State  (Ala.)  39  South.  377.  The  demurrer 
to  the  indictment  was  properly  ovoruled. 
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It  l8  true  the  second  count  charges  no  of- 
fense, and  therefore  would  not  support  a 
Judsment  of  conviction;  but  as  the  first 
count  was  sufficient,  and  there  was  testimony 
tending  to  estabUsh  the  offense  charged  In 
It,  the  Teidict  and  judgment  must  be  refer- 
red to  that  count.    Shelton  t.  State,  supra. 

The  testimony  of  the  witness  Flkes,  to 
which  an  objection  was  Interposed  by^the 
solicitor,  was  wholly  irrelevant  to  the  Issue, 
and  was  therefore  properly  excluded.  Be- 
sides to  have  admitted  It  would  have  in 
effect  allowed  the  defendant  the  ben^t  of 
self-serving  declarations  made  by  him. 

The  oiAlsslon  of  the  word  "reasonable"  Is 
sufficient  to  Justify  the  refusal  of  written 
charge  Na  1. 

Charge  2  was  also  properly  refused.  There 
was  no  burden  resting  upon  the  state  to 
establish  that  Chestnut  did  not  owe  de- 
fendant   anything. 

Affirmed. 

DOWDELiL,  SIMPSON,  ANDERSON,  and 
DENSON,  JJ.,  concur. 


BROWNING   et  si.  v.  DANIBLS. 

SAME  V.  CONKER  (two  cases). 

(Supreme  Court  of  Alabama.    June  80,  1905.) 

ExcBPnoRB,  Bnx  or— Tna  or  Fiuns. 

A  paper  putportlng  to  be  a  bill  of  excep- 
tions, signed  by  the  judge  after  the  adjourn- 
ment of  the  court,  where  no  order  or  agreement 
of  counsel  extendmg  the  time  for  the  signing  is 
shown  by  the  record,  must  be  stricken  out  on 
motion. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  21, 
Cent  Dig.  Exceptions,  Bill  of,  {  72V^.] 

Appeal  from  (Circuit  Court,  Marengo  Coun- 
ty;  J.  T.  Lackland,  Judge. 

"Not  officially  reported." 

Actions  by  Carrie  Daniels  by  Minnie 
Conner,  and  by  Charles  ,(}onner,  Jr.,  against 
Richmond  Browning  and  others.  From  judg- 
ments for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

<3eorge  Pegram  and  Abraham  &  Simon,  for 
appellants.  Canterbury  &  Gilder,  for  ap- 
pellees. 

TTSON,  X  The  motion  to  strike  the  paper 
in  the  record  purporting  to  be  a  bill  of  ex- 
ceptions must  be  granted,  because  signed  by 
the  judge  after  the  adjournment  of  the  court 
at  which  the  cases  were  tried,  and  no  order 
of  court  or  agreement  of  counsel  extending 
the  time  for  the  signing  is  shown  by  the  rec- 
ord. 

As  the  assignments  of  error  relate  only  to 
mattes  which  must  be  shown  by  bill  of  ex- 
ceptions, the  judgment  appealed  from  most 
be  affirmed. 

McCLELLAN,  O.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


CAIN  T.  8IM0NS0N  et  aL 

(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  NiLVIOABLK    WATMaB—TlD*    WXTKB— OWN- 
EB8HIP— PbBBUIUTIONB. 

The  title  to  and  domain  over  a  tide-water 
bay  is  presumed,  in  the  absence  of  proof  to  the 
contrary,  to  be  vested  in  the  state. 

2.  Fish— Otbtkb  Bans— Rioetb  or  Ownxb. 

Code  1890,  c.  84,  granting  to  owners  of 
lands  fronting  on  any  bay  the  right  to  plant 
oysters  and  gather  toe  same  to  a  distance  of 
(100  yards  from  the  shore,  confers  on  an  owner 
of  land  abutting  on  a  bay  no  exclusive  right  to 
the  use  for  all  puri>ose8  of  the  waters  in  front 
of  his  land  or  the  land  covered  by  them,  but 
merely  gives  him  a  right  to  such  reasonable 
use  of  the  waters  for  passage  and  freight  as 
will  enable  him  to  enjoy  the  privilege  of  plant- 
ing and  gathering  oyat^a,  and  such  right  must 
be  exercised  in  such  way  as  not  to  prevent 
other  abutting  owners  from  enjoying  the  sim- 
ilar right  coiuerred  on  them. 
8.  Sakk— Actions— BuBDBN  or  Psoor. 

Where  the  allMatione  of  a  bill  to.  enjoin 
trespasses  by  defendant  on  the  waters  covering 
complainants'  oyster  bed  were  denied  by  de- 
fendant, the  burden  was  on  complainants  to 
establish  such  trespasses  and  the  character  and 
exteiit  of  the  damage  done  thereby. 
4.  Sauk  —  Oystkb  Beds  —  Pbotkction  raou 
Tbespasb. 

Code  1896,  c.  84,  gives  owners  of  land 
fronting  on  any  bay  the  right  to  plant  oysters 
and  gather  the  same  to  a  distance  of  600  yards 
from  the  shore.  Complainants  owned  land 
fronting  on  each  side  of  the  narrow  mouth  of 
a  bay,  and  maintained  an  oyster  bed  in  such 
mouth,  which  was  less  than  1,:W0  yards  wide. 
Defendant  owned  land  fronting  on  the  hay,  but 
at  a  distance  from  its  mouth.  He  claimed  the 
right  and  threatened  to  sail  out  of  the  bay  over 
complainants'  oyster  bed,  to  its  irreparable  in- 
jury. Held,  that  complainants  were  entitled 
to  an  injunction  restraining  defendant  from 
going  over  their  oyster  bed  and  confining  him 
to  a  channel  through  the  mouth  of  the  bay 
which  bad  been  agreM  upon  between  the  parties 
and  marked  out  by  them. 

Appeal  from  Chancery  Court  Mobile 
County;  Thos.  H.  Smith,  Chancellor. 

"Not  officially  reported." 

Bill  by  Eugene  Simonson  and  .  othei's 
against  MeMn  Cain.  Prom  a  decree  In  fa- 
vor of  plaintiffs,  defendant  appeals.  Modi- 
fled  and  affirmed. 

Erwln  &  McAleer,  for  appellant  Charles 
Ij.  Bromberg,  Jr.,  for  appellees. 

DEXSON,  J.  This  is  the  second  appeal  in 
this  case,  and  a  statement  of  the  allega- 
tions in  the  bill  and  amendments  thereto, 
and  in  the  answers,  will  be  found  In  the  re- 
port of  the  case  on  the  former  appeal.  Si- 
monson V.  Cain,  138  Ala.  221,  34  South.  1010. 
It  was  there  held  that  the  bill  as  amended 
was  not  subject  to  the  objection  of  multi- 
fariousness, which  was  made  by  the  single 
demurrer  Interposed  by  the  respondent  The 
chancellor's  decree  dissolving  the  Injunction 
on  the  denials  contained  in  the  answer  was 
affirmed,  but  that  part  of  the  decree  sus- 
taining the  demurrer  was  reversed,  and  the 
cause  was  remanded.  After  the  cause  was  re- 
manded testimony  was  taken,  and  on  the 
pleadings  and  proof  the  chancellor  rendered 
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a  final  decree  adjudging  that  the  complatn- 
ants  were  entitled  to  relief,  enjoining  the 
respondent  from  going  on,  orer,  or  across  any 
of  the  waters  desigpaated,  except  to  go  to 
bis  own  lands  or  oyster  beds  in  the  channel 
staked  out  as  described  in  the  third  amend- 
ment to  the  bill,  and  requiring  him  to  use 
such  skiffs  or  boats  as  would  not  trespass 
upon  or  Injure  the  oysters  of  complainants. 
The  register  was  also  directed  by  the  decree. 
If  requested  by  the  complainants,  to  issue  a 
writ  of  injunction  in  accordance  with  the  de- 
cree. From  this  decree  the  respondent  ap- 
peals. 

The  contention  is  over  the  right  to  use  for 
planting  and  gathering  oysters  Uttle  Bay,  a 
body  of  water  with  a  narrow  mouth  toward 
the  west,  then  widening  and  running  south- 
east, bounded  by  an  Irregular  curra  Oom- 
plalnants  own  land  bordering  this  bay  all  the 
way-  on  the  south  and  a  part  of  the  way  on 
the  north.  Including  that  bordering  on  the 
narrow  month  of  the  bay.  Defendant  owns 
a  leasehold  Interest  In  lands  bordering  this 
bay  on  the  northeast.  Complainants  planted 
oysters  tn  the  water  fronting  their  lands,  and 
clear  across  the  month  of  the  bay,  which  is 
less  than  1,200  yards  wide.  Defendant  claims 
the  right  to  sail  through  the  mouth  of  the 
bay,  to  and  from  the  waters  in  front  of  his 
land,  for  the  purpose  of  planting  and  gather- 
ing oysters.  C!omplainants  deny  this  right 
asserted  by  the  respondent,  and  filed  the 
bill  to  enjoin  the  defendant  from  going  at 
all  over  the  waters  of  Little  Bay  where  they 
bare  planted  oysters,  or,  in  the  alternative, 
If  tbey  are  mistaken  in  their  right  to  ex- 
clude him  altogether,  to  require  him  to  use  a 
particular  channel  in  going  to  and  from  his 
oyster  beds.  Though  the  bill  alleges  that 
complainants  are  the  owners  of  all  that  part 
of  the  bay,  known  as  "Little  Bay,"  lying  with- 
in the  boundaries  of  the  land  described,  there 
U  no  proof  whatever  of  this  allegation.  It 
was  admitted,  however,  that  complainants 
Jointly  own  lands  bordering  on  this  bay,  and 
that  the  respondent  owned  a  leasehold  in- 
terest in  other  lands  bordering  on  the  bay. 
The  lands  are  located  in  the  lower  part  of 
Mobile  county.  The  body  of  water  that  the 
lands  front  is  known  and  designated  on  the 
maps  as  Mississippi  Sound.  See  Geological 
Map  of  Alabama  1894;  also  map  by  the  Gen- 
eral Land  Oflice  of  the  Department  of  In- 
terior, compiled  under  the  direction  of  Harry 
King,  civil  engineer,  1895;  also  map  attached 
as  Exhibit  A  to  the  answer  of  the  respond- 
ent to  the  bill  There  is  no  such  separate 
and  distinct  body  of  water  known  as  Little 
Bay,  otherwise  than  a  local  name  is  given 
to  a  small  portion  of  the  Mississippi  Sound 
inclosed  within  a  curve  of  its  shores.  It 
was  shown  that  Little  Bay  is  tide  water. 
Therefore  the  title  and  domain  of  it  la 
presumed  to  vest  in  the  state  of  Alabama,  in 
the  absence  of  proof  to  the  contrary.  21  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  430;  Mayor  and 
Aldermen  of  the  City  of  Mobile  v.  Eslava,  9 


Port  S77,  S8  Am.  Dec.  S25;  Bonio  T.  Kew 
Orleans,  etc.,  S5  Ala.  480. 

It  follows  that,  if  the  complainants  bave 
any  rights  in  the  waters  of  this  bay,  or  the 
lands  covered  by  them,  such  rights  must  ex- 
ist by  virtue  of  the  statute  approved  De- 
cember 10, 1892,  and  now  constltating  chapter 
84  of  the  Code  of  1896;  and  the  defendant's 
rlglitB  arise  from  the  same  source.  The 
statute  grants  to  each  owner  of  lands  front- 
ing the  bay  the  right  to  plant  and  gather 
oysters  in  the  waters  In  front  of  his  land. 
No  exclusive  right  to  the  use,  for  all  purposes, 
of  the  waters,  or  of  the  land  covered  by  them, 
to  conferred  by  thto  grant,  and  tfie  owner 
must  not  exercise  his  right  in  such  a  way  as 
to  prevent  other  riparian  owners  from  enjoy- 
ing the  right  conferred  on  them  by  the  statutes 
We  think  this  statute,  construed  in  connec- 
tion with  the  general  principles  of  law  ap- 
plicable to  waters  of  this  character,  gire  to 
each  owner  the  right  to  such  reasonable  use 
of  the  waters  for  passage  and  freight  as  will 
enable  him  beet  to  enjoy  the  privileges  grant- 
ed by  the  statute  of  planting  and  gattaering 
oysters,  subjecting  him  at  the  same  time  to 
the  obligation  of  interfering  as  little  as  may 
be  possible  with  the  rights  of  otlier  riparian 
owners  and  to  liability  for  any  unnecessary 
damage.  It  is  evident  from  these  considera- 
tions that  complainants,  not  being  the  owners 
of  Little  Bay,  and  having  no  exclusive  right 
to  use  the  waters  there  or  the  land  covered 
by  them,  were  not  entitled  to  relief  under 
the  first  alternative  presented  in  the  bill,  and 
that,  if  they  are  entitled  to  relief  at  all,  it 
must  be  under  the  other  alternative,  to  bave 
the  respondent  oijolned  from  getting  access 
over  the  bay  to  the  waters  in  front  of  his 
land  in  any  way  except  by  a  channel  agreed 
on  by  the  parties  or  to  be  laid  out  under  the 
direction  of  the  court  The  state  of  tacts 
authorizing  the  remedy  by  injunction  has 
been  so  clearly  settled  by  repeated  decisions 
of  this  court  that  a  discussion  of  the  au- 
thorities is  not  now  necessary.  Am.  T.  &  T. 
Co.  V.  Morgan  Co.  T.  Co.,  138  Ala.  597,  36 
South.  179,  100  Am.  St  Rep.  63,  and  cases 
cited  In  that  case. 

The  burden  of  proof  was  on  the  complain- 
ants to  establish  the  allegations  of  the  bill 
as  to  the  trespasses,  and  the  character  and 
extent  of  the  damage  done  thereby,  all  of 
which  were  fully  denied  in  the  answer  of 
the  respondent.  On  a  close  scrutiny  of  the 
evidence,  we  are  of  the  opinion  that  tlie  evi- 
dence failed  to  establish  that  the  defendant 
had  done  any  Injury  in  using  the  channel  in 
going  to  his  oyster  beds,  and  failed  to  show 
any  actual  Irreparable  damage  to  complain- 
ants by  any  act  committed.  The  more  un- 
favorable portion  of  the  evidence  against  the 
defendant  was  that  in  which  he  was  reported 
as  saying,  before  the  bill  was  filed,  that  be 
was  going  to  continue  going  over  the  bed  and 
was  going  to  plant  oysters,  and  that  he  had 
sailed  across  the  bay  in  going  to  bis  own  beds. 
Defendant  admitted  that  he  bad  tbe  con- 
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rersatlon  before  the  bill  was  filed.  "I  said 
I  was  going,  but  did  not,  aa  he  filed  his  bill, 
and  I  kept  out"  Defendant  further  testi- 
fied tbat  at  the  time  he  went  to  bis  beds  be 
did  not  knoclc  against  oysters  with  bis  boat; 
tbat  a  person  In  a  boat  could  feel  it  strike 
an  obstmction,  while  one  at  a  distance  could 
not  know  anything  about  It.  None  of  the 
witnesses  contradicted  this.  None  of  them 
claimed  ever  to  bare  been  In  the  boat  or  to 
have  seen  any  injury  done  In  that  way.  The 
evidence  does  establish  that  there  is  a  chan- 
nel suitable  for  boats  of  the  kind  used  In 
oyster  gathering,  which  defendant  can  use 
to  get  to  bis  beds,  and  from  which  channd 
complainants  moved  their  oysters.  It  was 
also  shown  tbat  tbls  channel  may  be  used 
without  any  Injury  being  done  to  the  com- 
plainants' beds,  and  tbat  it  has  been  marked 
out  by  the  parties.  The  bill  seeks  relief 
against  threatened,  as  well  aa  actual,  tres- 
passes, and  the  defendant  admits  tbat  be  did 
threaten  tbat  he  was  going  to  continue  going 
over  the  oyster  bed  of  complainants,  and 
that  he  was  kept  from  doing  so  by  complain- 
ants filing  their  bill.  We  think  the  evidence 
warrants  the  conclusion  tbat  going  over  the 
oyster  bed  is  calculated  to  do  Irreparable  in- 
jury to  complainants,  and  we  concur  with 
the  chancellor  in  the  conclusion  that  the  de- 
fendant should  be  confined  to  the  channel  or 
passageway  marked  out  In  going  to  and  from 
his  own  beds.  We  are  of  the  opinion  tbat  the 
complainants  are  entitled  to  an  injunction 
restraining  the  respondent  from  gojng  over 
the  oyster  beds  of  complainants,  and  con- 
fining him  to  the  channel  agreed  on  between 
the  parties  and  marked  out  by  them;  and  a 
decree  will  be  here  rendered  accordingly. 

The  decree  of  the  chancellor  Is  modified, 
and,  as  modified,  is  affirmed. 

McCLELLAN,  C.  J.,   and  TYSON,  DOW- 
DKTJi,  and  SIMPSON,  JJ.,  concur. 


CAMPBELL    V.    LOMBARDO. 

(Supreme  Court  of  Alabama.    June  80,  1906.) 

Pleaouto — ^Dbmitbbeb — OvtcBBULnro. 

Where  a  bill  for  specific  performance  of  a 
contract  for  sale  of  land  sets  up  a  contract 
wholly  complete  and  dul.v  executed  by  defend- 
ant's authorized  agents,  such  averments,  taken 
as  confessed  on  demurrer,  entitle  defendant  to 
a  decree  for  specific  performance. 

Appeal  from  Chancery  Court,  Madison 
County;  Wm.  H.  Simpson,  Chancellor. 

"Not  offldally  reported." 

Bill  by  Hattie  Lombardo  against  Daniel 
Campbell.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Oscar  R.  Hundley,  for  appellant.  Cooper 
A  Foster  and  Petty  &  Drake,  for  appellee. 

DOWDELL,  X  7%e  bill  is  for  a  specific 
performance  of  a  contract  for  the  sale  of 
laud.    A  demurrer  vas  sustained  to  the  bill 


as  originally  filed.  After  amendment  it  was 
again  demurred  to,  and  the  demurrer  was 
overruled.  From  tills  decree  the  appeal  is 
prosecuted. 

The  demurrer  contains  many  assignments, 
but  the  only  one  Insisted  on  in  argument 
by  appellant's  counsel  Is  that  the  bill  failed 
to  show  a  complete  contract  Counsel  falls 
into  error  in  supposing  that  the  letter  of  Camp- 
bell to  bis  agents.  Risen  &  Jones,  constituted 
the  contract  sought  to  be  enforced.  The  con- 
tract sought  to  be  enforced  was  made  by  the 
complainant  with  Risen  &  Jones  as  the  duly 
constituted  agents  of  Campbell.  Tbls  con- 
tract was  In  no  sense  a  tentative  one,  but 
was  wholly  complete  and  snob  us  may  be 
specifically  enforced  in  equity.  The  aver- 
ments of  the  amended  bill,  which  are  taken 
as  confessed  on  demurrer,  clearly  entitle  the 
defendant  to  a  decree  for  speciflii  perform- 
ance. There  was  no  error  in  overruling  the 
demurrer. 

Affirmed. 

McCLELLAN,  0.  J.,  and  SIMPSON  and 
DENSON,  JJ.,  concur. 


OENIE    V.    STATE. 
(Supreme  Court  of  Alabama.    June  90,  1906.) 
Chimin  AT,  Law — AssEssuKin'  or  PmnsHiixirr 

BY   JUKT SUBPLUSAOE. 

Under  Cr.  C!ode  1896,  i  6050,  permitting 
the  jury  to  return  a  general  verdict  of  guilty, 
leaving  the  imposition  of  punishment  to  the 
court,  or  impose  a  fine,  the  jury  has  do  author- 
ity to  impose  imprisonment,  and  the  portion  of 
a  verdict  fixing  a  term  of  Imprisonment  may 
be  treated  as  surplusage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  Z107.] 

Appeal  from  City  Court  ot  Montgomery; 
Wm.  H.  Thomas,  Judge. 

"Not  officially  reported." 

One  Genie  was  convicted  of  petit  larceny, 
and  he  appeals.    Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  the  Stat& 

DOWDELL,  J.  The  defendant  was  regu- 
larly indicted,  tried,  and  convicted  on  the 
charge  of  petit  larceny.  The  indictment  was 
in  Code  form.  Code  1896,  p.  831,  {  4923, 
form  No.  62.  There  is  no  bill  of  exceptions 
in  the  record.  The  Judgment  entry  contains 
the  following  recital  as  to  the  verdict  re- 
turned by  the  Jury:  "We,  the  Jury,  find  the 
defendant  guilty,  and  fix  punishment  at  one 
day's  imprisonment."  Under  section  5050  of 
the  Criminal  Code  of  189(5  the  Jury  may  re- 
turn a  general  verdict  of  guilty,  leaving  the 
Imposition  of  punishment  to  the  court  by 
imprisonment  In  the  county  Jail  or  at  hard 
labor  for  the  county  as  the  law  intends  it 
or  they  (the  Jury)  may  in  their  discretion  Im- 
pose a  fine.  The  Jury  has  no  authority  to 
fix  the  term  of  imprisonment  This,  under 
the  law,  is  the  province  and  duty  of  the 
court    In  the  present  case,  the  court  disre^ 


Digitized  by  V^jOOQ  IC 


574 


89  SOUTHBEN  REPORTBE. 


(Ala. 


gardlJDg  that  portion  of  the  verdict  fixing 
the  Imprisomnent,  did  as  It  was  its  province 
to  do — ^flzed  and  determined  the  term  of 
imprisonment — and  in  so  doing  treated  that 
portion  of  the  verdict  fixing  "the  punishment 
at  one  day's  imprisonment"  as  mere  snr- 
plnsage;  and  tills  action  of  the  conrt  was 
proper. 
Affirm  ed« 

TYSON,     SIMPSON,    ANDERSON,    and 
DENSON,  JJ.,  concur. 


PBNNBT  V.  WEEMS. 
(Supreme  Court  of  Alabama.  June  7,   1906.) 

1.  EZECUTOBS  AKD  A01UmSTKA.T0BS — RiOHT  Ot 

Quarantine — ABAirooNitKNT. 

Joinder  by  a  widow  and  an  heir  In  a  mort- 
eage  to  a  third  person  does  not  constitute  a  re- 
Tease  by  the  widow  to  the  heir  of  her  right  of 
quarantine. 

2.  Sake — Rights   or  Widow  —  Coktvetanoi. 

An  attempt  by  a  widow  to  convey  her  right 
of  quarantine  to  a  mortgagee  as  security  for  a 
debt  is  unenforceable  at  law. 

Appeal  from  City  Court  of  Gadsden ;  John 
H.  Disque,  Judge. 

"Not  officially  reported." 

Action  by  James  A.  Penney  against  A.  L. 
Weems.  From  a  Judgment  for  defendant, 
plalntur  appeals.    Affirmed. 

Geo.  D.  Motley  and  Dortch,  Martin  & 
Allen,  for  appellant  Jas.  Aiken  and  Cnlli  A 
Martin,  for  appellee. 

TYSON,  J.  On  forma:  appeal  In  this  case 
(189  Ala.  270,  35  South.  883)  the  court  pointed 
out  what  was  lacking  in  the  testimony  intro- 
duced by  defendant  to  overcome  the  prima 
facie  case  ma^e  by  the  plaintiff.  This  omis- 
sion was  supplied  on  the  trial  from  which 
this  appeal  is  prosecuted. 

The  proposition  now  urged  is  that  Mrs. 
A.  L.  Weems,  by  joining  in  the  mortgage 
with  her  daughter,  who  was  one  of  the  heirs 
at  law  of  John  Weems,  deceased,  released  her 
right  of  quarantine.  It  is  true  that  a  widow 
may  release  her  right  of  quarantine  to  the 
heir  or  terre-tenant;  but  such  a  release, 
when  made,  does  not  operate  as  a  conveyance 
of  the  quarantine  right,  bat  by  way  of  ex- 
tinguishment of  it  Barber  v.  Williams,  74 
Ala.  331.  But  this  principle  has  no  applica- 
tion to  this  case.  No  release  was  executed  to 
the  heir.  A  Joinder  by  the  widow  in  a  mort- 
gage with  an  heir  to  a  stranger  does  not  and 
cannot  be  construed  as  a  release  by  her  to  the 
heir.  It  is  simply  an  attempt  by  the  widow 
to  convey  her  quarantine  right  to  the  mort- 
gagee, as  a  security  for  a  debt,  which  cannot 
be  enforced  In  a  court  of  law.  Whether  en- 
forceable as  an  assignment  of  a  right  In  a 
court  of  equity  we  Intimate  no  opinion. 

Affirmed. 

McCLGLLAN,  C.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


CENTRAL   FOUNDRY   00.   r.    BENNETT. 
(Supreme  Court  of  Alabama.    Nov.  30,  1905.) 

1.  DxAiH — Damages — Earkikgs. 

Where,  in  an  action  for  death,  there  was 
evidence  that  intestate  had  been  bright,  econom- 
ical, and  industrious,  the  jury  was  not  limited 
in  assessing  damages  to  intestate's  earnings  at 
the  time  of  his  death,  but  was  entitled  to  con- 
sider his  probable  increased  earning  capacity. 

2.  Sake — EvmERcx. 

Where  intestate  was  killed  after  having 
served  but  six  or  seven  weeks  of  his  three-year 
apprenticeship  before  he  would  have  become  a 
skilled  machinist,  evidence  tluit  skilled  machin- 
ists earned  from  $2.75  to  $8  per  day  was  inad- 
missible, as  too  remote. 

Appeal  from  City  CJourt  of  Bessemer ;  B.  G 
Jones,  Judge. 

"To  be  officially  reported." 

Action  by  William  M.  Bennett  administra- 
tor of  the  estate  of  Tumey  Bennett  deceased, 
against  the  Central  Foundry  Company.  From 
a  Judgment  for  plaintlflr,  defendant  appeals. 
Reversed. 

This  was  an  action  by  the  administrator 
of  Tumey  Bennett,  deceased,  who  was  at  the 
time  of  his  death  an  employe  of  the  appel- 
lant The  proof  showed  that  he  was  killed 
while  assisting  another  employ^  to  adjust  a 
belt  on  a  revolving  pulley  In  the  machinist 
department  of  appellant's  shops,  under  orders 
from  the  superintendent  and  that  th^re  was 
a  defect  In  said  ttelt  which  cansed  It  to  break 
and  wrap  around  deceased,  hurling  him 
against  some  timbers,  causing  his  death. 
The  proof  further  showed  that  deceased  was 
about  I614  years  old,  and  had  been  working 
in  the  machinist  department  for  appellant  for 
six  or  seven  weeks,  making  $1.60  a  day  on  an 
average.  It  was  shown  that  the  shops  did 
not  run  on  Sunday.  It  was  also  shown  that 
deceased  was  a  bright,  quick,  economical  boy, 
learning  the  trade  rapidly.  It  was  further 
shown  that  it  took  three  years  to  become  a 
skilled  machinist  The  plaintiff  asked  the 
following  question:  "State  what  the  trade 
which  this  boy  was  learning  paid  experienced 
or  skilled  hands  after  they  had  learned  this 
trade."  Objection  by  defendant,  but  ob- 
jection overruled,  and  witness  permitted  to 
answer,  "$2.75  to  $8  per  day."  Another  wit- 
ness was  asked  by  plaintiff:  "What  do 
skilled  machinists  get  in  a  place  like  this?** 
There  was  the  same  objection,  but  be  was 
permitted  to  answer,  "$3  per  day."  Defendant 
(appellant)  requested  the  court  to  give  the  fol- 
lowing written  charge:  "The  court  charges 
the  Jury  that  if  they  find  for  the  plaintiff, 
they  cannot  In  making  up  their  verdict  take  in- 
to consideration  the  testimony  introduced  as 
to  the  eamlngfs  of  skilled  machinists" — ^which 
charge  the  court  refused,  'niere  was  verdict 
and  Judgment  for  $5,000. 

Walker  Percy,  for  appellant  Frank  S. 
White  &  Sons,  for  appellee. 

ANDERSON,  J.  The  right  given  a  person- 
al representative  to  sue  for  Injuries  resulting 
in  the  death  of  his  intestate,  as  provided  by 
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section  1751  of  the  Code  of  1896,  is  intended 
as  a  remedy  for  compensation  to  those  having 
a  pecuniary  interest  in  the  person  killed,  and 
the  amount  of  recovery  is  limited  to  the  value 
of  such  interest  8  Wood's  Railway  Law,  p. 
1536, 1  414.  "That  the  jury  may  have  proi>er 
data  from  which  a  pecuniary  interest  may  be 
fixed,  it  is  proper  to  admit  evidence  of  the 
age,  probable  duration  of  life,  habits  of  in- 
dustry, means,  business,  earnings,  health, 
skill  of  deceased,  and  reasonable  future  ex- 
pectations ;  and  perhaps  there  are  other  facts 
which  should  exert  a  just  influence  in  de- 
termining the  pecuniary  damage  sustained." 
L.  ft  N.  R  R.  V.  Orr,  91  Ala.  648,  8  South. 
aeo.  While  under  the  rule  laid  down  a  jury 
would  not  be  rigidly  restricted  in  assessing 
damages  to  the  earnings  of  intestate  at  the 
time  of  his  deatli,  and  where  intestate,  as  in 
this  case,  is  shown  to  have  been  bright, 
economical,  and  industrious,  the  jury  might 
consider  the  fact  that  these  qualities,  with 
age  and  experience,  would  bring  increased 
earning  capacity.  We  do  not  think,  however, 
that  It  was  permissible  for  the  plaintiff  to 
have  proven  the  earning  capacity  of  a  man 
proficient  in  a  trade,  when  the  evidence  shows 
the  intestate  was  wearing  the  swaddling- 
clothes  of  apprenticeship.  Such  evidence 
was  speculative  and  remote,  and  the  defend- 
ant's objection  thereto  should  have  been  sus- 
tained. Be  had  served  but  six  or  seven 
we^s  at  this  trade,  and  the  undisputed  evi- 
dence was  that  It  required  a  service  of  three 
years  to  become  a  skilled  machinist. 

In  the  case  of  Brown  v.  Rock  Island  &  Pa- 
cific Ry.  Co.,  64  Iowa,  656,  21  N.  W.  195,  the 
court  says :  "PlaintUf  was  permitted,  against 
defendant's  objection,  to  prove  that  flremoi, 
employed  on  defendant's  engines,  when  they 
had  snffldent  experience  and  had  acquired 
the  requisite  skill,  were  sometimes  employed 
as  en^eers,  and  when  so  employed  they 
were  paid  an  increased  compensation  for 
their  services.  This  evidence  was  admitted 
for  the  purpose  of  showing  what  the  earn- 
ings of  the  intestate  would  probably  have 
been  if  he  had  lived  the  natural  period  of  his 
life.  In  our  opinion  it  was  not  competent 
In  determining  the  damages  which  the  estate 
of  a  decedent  will  sustain  in  consequence  of 
his  death.  It  is  proper  to  consider  his  calling 
at  the  time  of  bis  death,  bis  ability,  the 
amount  of  his  earnings,  and  the  like  circum- 
stances; and  the  estimate  should  be  made 
with  reference  to  such  facts  as  actually  ex- 
isted at  the  time  of  his  death,  and  such  as  it 
is  reasonably  certain  would  have  occurred  in 
the  fntnre  but  for  his  death.  It  is  not  claim- 
ed that  he  irassessed  the  skill  requisite  for 
the  employment  and  whether  he  ever  would 
have  acquired  that  skill  was  uncertain.  The 
evidence  should  therefore  have  been  exdnd- 
ed."  In  Bonnet  t.  Galveston,  H.  &  S.  A.  Ry. 
(Tex.  Sup.)  83  S.  W.  834,  the  court  says: 
"Although  it  has  been  testified  that  the  de- 
ceased, Jost  before  his  death,  was  preparing 
kimself  to  become  a  machinist  and  an  en- 


gineer, the  court  did  not  err  in  excluding  the 
evidence  as  to  the  wages  that  machinists  and 
engineers  ordinarily  receive  for  their  serv- 
ices, The  probability  of  his  becoming  an 
engineer  and  machinist  was  too  remote,  con- 
tingent and  speculative  to  throw  any  light 
on  his  probable  future  earnings.  It  was  cal- 
culated to  mislead  rather  than  aid  the  jury 
In  determining  the  question  of  damages." 
For  other  authorities  on  this  subject  see 
C!olorado  Coal  &  Iron  Co.  v.  Lamb  (Colo.  App.) 
40  Pac.  255;  Chase  v.  Burlington  Ry.,  76 
Iowa,  675,  39  N.  W.  196;  Rlchmo&d  &  Dan- 
ville R.  R.  V.  Elliott  149  U.  S.  267,  13  Sop. 
Ct  837,  37  L.  Ed.  728. 

Since  oil  of  the  assignments  of  error  In- 
sisted upon  are  predicated  on  the  admission  of 
this  evidence,  we  need  not  consldw  them 
separately. 

The  judgment  of  the  city  conrt  Is  reversed, 
and  the  cause  remanded. 

HARALSON,  DOWDBLL,  and  DBKSON, 
JJ.,  concur. 


KILLEBREW  v.  MAULDIN  et  tl. 
(Supreme  Court  of  Alabama.  Nov.  80,  190!(.) 
Infants— Advebse  Possession— Dubatton  of 
Possession— Possession  thbouoh  Othebs. 
Cbildren  who  remain  in  possession  of  land 
through  the  administrator  of  their  mother's 
estate,  their  guardian  and  agent,  for  a  period  of 
14  y^ors  after  the  death  of  their  parents,  ac- 
quire title  by  adverse  possession. 

Appeal  from  Chancery  Court  Dale  Coun- 
ty; W.  L.  Parks,  Chancellor. 

"Not  officially  reported." 

Suit  by  Whiteford  Manldln,  by  bis  next 
friend,  and  others,  against  Cora  Killebrew. 
B^om  a  decree  In  favor  of  complainants,  re- 
spondent appeals.    Affirmed. 

Harry  L.  Martin,  for  appellant  Sollie  & 
Kirkland,  for  appellees. 

ANDERSON,  J.  There  is  a  conflict  in  the 
evidence  as  to  whom  the  deed  was  executed 
by  J.  M.  Carmichael,  the  common  source. 
The  complainants'  theory  is  that  it  was  made 
to  their  father,  W.  E.  Mauldin,  and  that  he 
then  deeded  the  land  to  their  mother,  Viney 
Mauldin,  the  second  wife  of  the  said  W.  E. 
Mauldln.  The  respondent  contends  that  the 
deed  from  Carmichael  conveyed  the  land  to 
her  mother,  who  was  the  first  wife  of  said 
Mauldin.  Consequently  she  claims  no  joint 
Interest  In  the  property  with  the  complain- 
ants, not  being  an  heir  of  W.  E.  Mauldin, 
but  claims  it  all  as  the  only  heir  of  her 
mother.  It  Is  therefore  immaterial  whether 
Mauldin  conveyed  the  land  to  the  mother  of 
the  complainants  or  not ;  for,  if  the  deed  was 
made  to  him,  then  the  complainants  would 
have  the  title  as  his  only  heirs. 

It  is  unnecessary  for  us  to  decide  who  was 
the  grantee  In  the  deed  from  Carmichael, 
since  the  complainants  have  established  title 
by  adverse  possession,  the  evidence  of  which 
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la  undisputed.  The  evidence  ghowa  that  they 
bare  been  in  possesalon  of  the  land  througb 
tbe  administrator  of  their  motber's  estate, 
their  guardian  and  agent,  from  the  death 
of  their  parents  In  1889  up  to  1903,  a  period 
of  14  years. 
The  decree  of  the  chancellor  is  affirmed. 

HARALSON,  DOWDELL^  and  DENSON, 
JJ.,  concur. 


CHANDLER  BROS.  T.  HIOOINS. 

(Supreme  Court  of  Alabama.    Nov.  80,  190S.) 

1.  APFEAT HABlCUiBB     EBBOB PUCADINOS — 

DXMUBBEB  TO  SPIiCIAL  PlMJkB. 

Where  the  defense  set  up  in  special  pleaa 
was  available  under  the  genenil  issue,  tbe  error 
in  sustaining  demurrers  to  the  special  pleas  was 
not  reversible. 

[Bid.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {  4094.] 

2.  Saxes— Bona  Fide  PtTBCHASEB. 

A  person  who  did  not  in  fact  purchase  per- 
sonalty, but  took  a  bill  of  sale  thereof  as  a  sham, 
acquired  no  title  as  against  a  subsequent  buyer 
from  the  seller. 
8.  Estoppel — Disclaiheb. 

Where  plaintiff  bought  goods,  but  subse- 
quently told  defendant  that,  while  he  had  a  bill 
of  sale,  there  had  been  in  fact  no  sale,  and  de- 
fendant, acting  on  the  represeutations,  bought 
the  goods,  defendant's  title  was  superior  to  the 
one  set  up  by  plaintiff  under  his  bill  of  sale. 
4.  Sai.es — Bona  Fidk  Pubchasebs — EnsENOK 
— AniciBSiBiLnT. 

Where,  in  a  controversy  relating  to  the 
ownership  of  personalty,  plaintiff  claimed  un- 
der a  bill  of  sale  and  defendant  claimed  under 
a  subsequent  purchase  from  the  same  seller,  the 
«ccIusion  of  evidence  that  defendant  bought  the 
property  and  that  plaintiff  knew  it,  and  stated 
that  his  bill  of  sale  was  a  sham,  was  reversible 
error. 

Appeal  from  City  Court  of  Bessemer ;  Wm. 
Jackson,  Jndge. 

"Not  officially  reported." 

Action  by  M.  M.  Higglns  against  Chandler 
Bros.  From  a  Judgment  for  plalntUf,  defend- 
ants appeal.    Reversed. 

J.  A.  Estes,  for  appellants.  Pinkney  Scott, 
for  appellee. 

ANDERSON,  J.  The  matters  aet  np  in  the 
special  pleas  simply  went  to  defeat  the  plain- 
tiff's title,  who  was  not  claiming  under  a 
mortgage  or  a  conditional  sale,  and  was  avail- 
able to  defendants  under  the  general  Issue, 
and  the  trial  court  will  not  be  reversed  for 
sustaining  tbe  demurrers  to  said  special  pleas. 

While  the  defendants  did  not  show  that 
they  were  creditors  of  GUbra't,  they  did  at- 
tempt to  show  that  they  purchased  tbe  horse 
and  wagon  from  him,  and  that  the  plaintiff 
knew  of  It  and  told  them  that  his  bill  of  sale 
was  a  mere  sham,  which  they  should  have 
been  permitted  to  prove.  If  the  plaintiff  did 
not  in  fact  purchase  the  horse  and  wagon,  but 
simply  took  a  bill  of  sale  as  a  sham,  he  ac- 
quired no  title  as  against  these  defendants, 
who  had  purchased  from  Gilbert;  or  If  the 
plalntifl  purchased  the  property,  but  in  the 


meantime  told  defendants  "that,  while  he 
had  a  bill  of  sale,  there  had  in  fact  been  no 
sale,  and  he  did  not  claim  the  property,"  and 
they,  acting  on  bis  representations,  bought 
from  Gilbert,  their  title  would  be  superior 
to  the  one  set  up  by  the  plaintiff  under  his 
bill  of  sale.  The  trial  court  erred  in  not 
permitting  the  defendants  to  prove  that  plain- 
tiff did  not  claim  title  to  the  pr(^>erty,  and 
that  he  stated  to  them  that  the  sale  was 
a  sham.  It  is  needless  to  consider  the  other 
assignments  of  error. 

The  judgment  of  the  city  court  is  reversed, 
and  tbe  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  DOWDBLL,  and  DENSON, 
JJn  concur. 


RARDEN    MBRCANTILB   CO.    T. 

WHITESIDE. 

(Supreme  Court  of  Alabama.    Nov.  80,  I905.> 

Pabtieb— Charok  of  Parties— Amendments 

WOBKiNG  Entibk  Change. 
Where  an  amendment  is  made,  adding  a 
new  party  defendant,  plaintiff  cannot  again 
amend  the  complaint,  after  the  testimony  is 
closed,  by  strikmg  out  the  original  c^  iondant 
as  a  party,  thus  working  an  entire  change  of 
parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Parties,  i  103.] 

Appeal  from  City  Court  of  Bessemer;  B. 
0.  Jones,  Judge. 

"To  be  officially  reported." 

Action  by  Charlie  Whiteside  against  the 
Harden  Mercantile  Company.  £>om  a  Judg- 
ment for  plaintiff,  defendant  appeala  Re- 
versed. 

Pinkney  Scott  for  appellant  W.  8. 
Welch,  for  appellee. 

DENSON,  J.  This  action  was  commenced 
against  J.  W.  Harden  as  sole  defendant 
Before  the  term  at  which  the  trial  was  had 
the  plaintiff  amended  the  complaint  by  add- 
ing the  Harden  Mercantile  Company,  a  corpo- 
ration, as  a  party  defendant  Both  parties 
defendant  appeared  and  filed  pleas  to  the 
merits.  On  the  trial,  aft»  the  testimony 
was  closed,  the  plaintiff,  with  leave  of  the 
court,  again  amended  tbe  complaint  by  strik- 
ing out  J.  W.  Harden,  the  original  defendant, 
as  a  party  defendant,  thus  leaving  the  Har- 
den Mercantile  Company  the  sole  defendant 
In  the  action.  After  the  last  amendment 
was  made  the  defendant  corporation  moved 
the  court  to  discontinue  the  cause,  on  the 
ground,  among  others,  that  the  amendment 
worked  an  entire  change  of  parties  defend- 
ant The  motion  was  overruled  by  the  court, 
and  the  defendant  duly  reserved  an  exc^ 
tlon  to  the  ruling. 

It  has  been  many  times  ruled  by  this  court 
that  the  statute  of  amendments  (section  3331 
of  the  Code)  does  not  authorise  an  amend- 
ment as  to  parties,  either  plaintiff  or  de- 
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fendant,  that  works  an  entire  change  ot 
parUea.  D.  A.  R.  Co.  y.  Mallon,  67  Ala.  168, 
and  anthoritleB  there  cited;  S.  F.  &  M.  I. 
C!o.  T.  De  Jamett.  Ill  Ala.  248,  19  Sonth. 
995;  Vinegar  Bend  Lnmber  Co.  v.  Chicago 
mUe  &  Trust  Co.,  181  Ala.  411,  SO  South. 
770;  Steiner  Bros.  v.  Stewart,  184  Ala.  568, 
88  South.  S43.  It,  at  the  time  the  amend- 
ment adding  the  corporation  as  a  party  de- 
fendant was  made,  the  plaintiff  had  amended 
by  striking  out  J.  W.  Rarden  as  a  party  de- 
fendant. It  would  require  no  argument  to 
demonstrate  that  there  would  bare  been 
wrought  an  entire  change  of  parties  defend- 
ant. Authorities  supra.  Can  the  postpone- 
ment of  the  amendment  until  the  testimony 
was  closed  relieve  the  case  from  the  ap- 
plication of  the  principle  of  entire  change 
of  parties?  If  it  can,  then  all  that  is  neces- 
sary for  a  party  to  avoid  the  application  of 
the  principle  would  be  to  make  the  first 
amendment  and  bide  his  time  for  making  the 
second,  and  the  time  at  which  the  second 
amendment  was  made  could  not  affect  the 
case,  so  it  was  not  simultaneous  with  the 
making  of  the  first.  The  application  of 
Important  and  salutary  rules  of  procedure 
cannot  be  made  dependent  upon  the  caprice 
of  parties.  We  are  of  the  opinion,  and  so 
bold,  that  the  last  amendment  wrought  an 
entire  change  of  parties  defendant,  and,  of 
consequence,  that  the  court  erred  In  not 
granting  the  defendant's  motion.  Dougherty 
▼.  Powe,  127  Ala.  577,  80  Sonth.  624,  and 
authorities  supra. 

The  judgment  of  the  lower  court  is  re- 
versed, and  a  judgment  will  be  here  render- 
ed to  the  effect  that  the  plaintiff's  cause  of 
action  against  the  defendant  Rarden  Mer- 
cantile Company  is  discontinued. 

Reversed  and  rendered. 

HARALSON.  DOWDtiliL,  and  ANDER- 
SON, JJ.,  concur. 


JOHNSON   V.    CITIZENS'    BANK. 
(Supreme  Court  et  Alabama.    Nov.  80,  1905.) 

i.  Appxal— Review— Pbxbumptionb. 

In  an  action  under  Code  1896,  $  4141  et 
•eq..  to  try  the  right  to  property  levied  on.  In 
the  absence  of  the  testimony,  the  presumption 
is  that  the  jury  found  the  vdrdict  according  to 
the  evidence  and  the  statute. 
2.  Execution— Tbial  of  Rioht  o*  Pbopxbtt 
— Veboict. 

Under  Code  1896,  g  4142,  providing  that 
in  an  action  to  try  the  right  to  property  levied 
on  the  execution  plaintiff  shall  allege  that  the 
property  claimed  is  that  of  defendant  and  lia- 
ble to  satisfaction  of  the  writ,  the  rMl  Issue 
is  whether  the  property  is  subject  to  exe- 
cution, and  a  verdict  finding  the  property  to 
be  that  ot  defendant  in  the  writ  and  liable  to 
plaintiirs  execution  does  not  render  the  judg- 
ment thereon  invalid,  on  the  ground  that  such 
verdict  fails  to  find  the  issue  in  favor  of  plain- 
tiff in  execution. 
8.  Appeai>-Cixbioal  Ebbob  in  Jxroaiam— 

COBBECTIOn. 

A  clerical  error  In  the  form  of  a  judgment 
89  SO.— 87 


on  trial  of  right  of  property  levied  on  may  be 

corrected  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {  4483.] 

4.  ErKCUTiON— Tbiai  or  Right  op  Pbopkbtt 
— JunoicBHT. 

Code  1896,  t  4144,  providing  that,  If  the 
property  is  not  delivered  to  the  officer  making 
the  levy  and  costs  paid,  an  execution  shall 
be  issued,  does  not  require  the  judgment  to  be 
in  the  alternative,  for  the  property  or  its  value. 

Appeal  from  Circuit  Conrt,  Crenshaw 
County;  J.  C-  Richardson,  Judge. 

"Not  oflJdally  reported." 

Action  between  M.  D.  Johnson  and  the  Cit- 
izens' Bank.  From  a  Judgement,  the  former 
appeals.    Affirmed. 

See  88  South.  1035. 

M.  W.  Rushton,  for  appellant  Bricken  & 
Bricken  and  Powell  &  Hamilton,  for  appellee. 

SIMPSON,  J.  The  motion  to  establish 
the  bill  of  exceptions '  in  this  case  having 
been  overmled,  we  have  left  only  the  record, 
and  the  assignments  of  error  raise  the  ques- 
tion of  the  sufllclency  of  the  verdict ;  the  ob- 
jection to  It  being  that  the  jury  did  not  as- 
sess the  value  of  each  item,  as  required  by 
statute.  Code  1896,  f  4143.  As  will  be  seen 
by  the  verdict,  which  Is  copied  into  the  judg- 
ment of  the  court  and  made  a  part  of  It  the 
articles  are  assessed  sepajrately,  except  that 
It  is  claimed  the  following  articles  do  not 
show  a  sufilclent  separation,  to  wit:  "One 
dark  sorrel  mare  and  coU,  $100;  one  top 
bnggy,  pole,  and  harness,  $50;  10  head  of 
hogs,  $30;  6  tons  of  hay,  $90."  Without 
stopping  to  consider  whether  this  is  not  real- 
ly a  substantial  compliance  with  the  statute, 
the  court  holds  that  In  this  case,  there  being 
nothing  to  show  what  the  testimony  was 
before  the  Jury,  the  presumption  is  that  the 
Jury  found  the  verdict  according  to  the  evi- 
dence and  In  accordance  with  the  statute. 
Jordan  &  Co.  t.  Collins,  107  Ala.  572,  18 
Sonth.  187;  MasslUon  Engine  tc  Thresher  Co. 
T.  Arnold,  188  Ala.  368,  32  Sonth.  594 ;  Eslava 
V.  Dillihunt  46  Ala.  698. 

It  Is  next  insisted  that  "the  judgment  Is 
defective  because  the  verdict  of  the  Jury  does 
not  find  the  Issue  In  favor  of  the  plaintiff  in 
execntlon,  but  simply  finds  the  property  to 
be  S.  M.  Johnson's  and  liable  to  plalntifTs 
execution.  The  statute  provides  that  the 
issue  to  be.  made  between  the  parties  Is  an 
allegation  on  the  part  of  the  plaintiff  in  exe- 
cution "that  the  property  claimed  Is  the 
property  of  the  defendant  In  the  writ  and 
liable  to  Its  satisfaction" ;  and  the  claimant, 
of  course,  has  to  take  issue  on  that  allega- 
tion. Code  1896,  i  4142.  "The  real  Issue  is 
whether  the  property  Is  subject  to  the  ex- 
ecution"; and,  even  If  there  were  any  cler^ 
leal  errors  In  the  form  of  the  judgment  It 
would  be  corrected  here.  Ramey  v.  Peoples 
Grocery  Co.,  108  Ala.  477,  479,  18  South.  805; 
Seisel  V.  Folmar,  15  South.  850,  103  Ala.  491. 

Other  matters  insisted  on  should  have  been 
shown  by  bill  of  exceptions.    The  statute 
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does  not  reqnlre  the  judgment  to  be  in  tbe 
alternative,  for  the  property  or  the  value, 
but  provides  that.  If  the  property  Is  not  de- 
livered to  tbe  officer  making  tbe  levy  and 
costs  paid,  an  execution  shall  be  Issued. 
Code  1896,  I  4144. 

There  was  no  error  In  tbe  record,  and  tbe 
Judgment  of  the  court  Is  affirmed. 

Affirmed. 

TYSON.  ANDERSON,  and  DBNSON,  33^ 
concur. 


FOY  et  aL  v.  BARR. 
(Supreme  Court  of  Alabama.  Nov.  80,  1005.) 
QuiETiNO  TmjB — Possession  of  PLAnrnrF. 
Though  a  party  who  has  either  the  actual 
or  constructive  possession  of  land  may  main- 
tain a  bill,  under  Code  1896,  {  809,  to  quiet 
title,  such  possession  must  be  peaceable  and 
undisputed,  as  distiuKuished  from  a  disputed  or 
scramoling  possession. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent.  Dig.  Quieting  Title,  I  46.] 

Appeal  from  Chancery  Court,  Barbour 
County;  W.  L.  Parks,  Chancellor. 

"To  be  (^cially  reported." 

Action  by  James  M.  Barr  against  Jamea 
B.  Foy  and  others.  From  a  decree  for  plaln- 
tUT,  defendants  appeal.    Reversed. 

A.'H.  Merrill,  for  appellants.  &  H.  Dent 
and  Peach,  Thomas  te  Peach,  for  appellee. 

ANDERSON,  J.  While  a  party  who  has 
either  the  actual  or  constructive  possession 
of  land  may  maintain  a  bill  under  section 
809  of  the  Code  of  1896,  said  possession  must 
be  peaceable  and  undisputed,  as  distinguished 
from  a  disputed  or  scrambling  possession. 
Ladd  V.  Powell  (Ala.)  89  South.  46;  Lyon  v. 
Arndt  (Ala.)  38  South.  242;  Randle  v.  Daugh- 
drlll  (Ala.)  39  South.  162 ;  Brand  v.  V.  S.  a 
Co.,  128  Ala.  579,  30  South.  60;  Adler  v. 
Snllivan,  116  Ala.  582,  22  South.  87.  Not  only 
does  all  of  tbe  evidence  of  respondents  es- 
tablish a  possession  In  them  when  tbe  bill  In 
this  case  was  filed  and  for  some  time  prior 
thereto,  but  they  are  supported  by  the  evi- 
dence of  the  complainant  himself,  who  says: 
"I  never  have  been  in  possession  of  said  land. 
I  was  not  in  possession  of  said  land  In  Febru- 
ary, 1902,  and  have  never  been  In  possession 
of  said  land.  I  found  Foy  Bros.,  the  re- 
spondents. In  possession  of  the  land  on  Octo- 
ber 30,  1900." 

We  agree  with  counsel  for  appellee  that 
constructive  possession  of  land  Is  In  him  who 
has  the  legal  title,  provided  no  one  else  has 
the  actual  possession ;  but  in  the  case  at  bar 
tbe  weight  of  the  evidence  not  only  puts  the 
actual  possession  of  the  cleared  land  In  the 
respondents,  but  the  woodland  also.  They 
cleared  and  brought  Into  cultivation  a  part  of 
it,  constantly  cut  wood  and  timber  off  of  It, 
paid  taxes  on  It  and  kept  trespassers  off,  and 
used  a  good  portion  of  it  as  a  pasture,  which 
was  Inclosed  by  a  fence.    In  fact,  they  pnt  the 


land  to  almost  every  use  to  which  It  was  In 
Its  uncultivated  nature  adapted.  It  Is  un- 
necessary for  us  to  determine  tbe  question 
of  title  in  this  case,  as  the  complainant  can- 
not maintain  his  bill,  regardless  of  title.  Nei- 
ther do  we  mean  to  hold  that  the  possession 
of  the  respondents  has  ripened  into  a  title,  re- 
gardless of  the  paper  title.  We  shmply  bold 
that,  as  the  complainant  had  neither  tbe 
peaceable  or  tmdlsputed  possession  of  the 
land,  actual  or  constructive,  when  the  bill  was 
filed,  he  Is  not  entitled  to  tbe  relief  songht. 

Tbe  chancellor  erred  in  granting  the  com- 
plainant relief  and  a  decree  will  be  here  ren- 
dered reversing  the  decree  of  tbe  chancellor 
and  dismissing  the  bill. 

Reversed  and  raidered. 

HARALSON,  TYSON,  and  DBNSON,  33.. 
concur. 


GIVEN  et  al.  v.  TBOXBL. 

(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  mobtgaoes fobkciobubii — rxdbmftion 

Tendeb. 

Where  a  tender  la  made,  no  statutory  re- 
demption of  land  sold  on  foreclosure  of  a  mort- 
gage can  be  had,  unless  at  the  time  of  the  filing  of 
the  bill  the  money  is  actually  paid  into  court 
and  there  is  an  averment  to  that  effect  in  the 
bill. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  35. 
Cent.  Dig.  Mortgages,  H  178§,  1837.] 

2.  Tenancy  in   Coiuion  —  MoBTOAau  —  Rx- 

DEMFTION. 

Where  a  stranger  to  the  title  of  cai:ain 
land  purchased  an  interest  therein  on  foreclo- 
sure of  a  mortgage,  his  subsequent  purchase 
of  an  undivided  hiterest  of  one  of  the  joint  own- 
ers did  not  alter  or  affect  his  status  with  refer- 
ence to  the  right  of  redemption. 

Appeal  from  Chancery  Court,  Madison 
County;  Wm.  H.  Simpson,  Chancellor. 

"Not  officially  rqjorted." 

Suit  between  W.  A  Given  and  others  and 
Janle  D.  Troxel.  lYom  a  judgment  In  favor 
of  tbe  latter,  the  former  appeal.    Reversed. 

Grayson  &  Grayson,  for  appellanta  John 
Burke,  for  appellee. 

DOWDELL,J.  The  bill  In  this  case  Is  filed 
for  redemption  and  for  sale  of  tbe  land  for  a 
division  among  joint  owners.  The  demur- 
rer to  the  bill,  which  was  overruled  by  the 
chancellor,  contained  many  assignments. 
One  of  the  grounds  of  demurrer  went  to  that 
part  of  the  bill  seeking  redemption.  This 
ground  is  the  only  one  we  need  consider,  as  it 
is  the  only  one  insisted  on  In  argument  We 
will,  however,  take  occasion  to  say,  as  tbe 
question  is  raised,  that  the  bill,  as  one  for 
partition  and  division,  is  well  filed.  Tbe  bill 
for  redemption  is  not  well  filed,  and  is  open  to 
the  ground  of  demurrer  on  this  phase.  Apart 
from  any  consideration  of  the  sufficiency  of 
the  reasons  alleged  as  an  excuse  for  the  fail- 
ure to  make  tender  on  the  offer  to  redeem, 
the  bill  as  such  Is  In  other  respects  defectlvei 
Where  a  tender  Is  made,  no  statntOTy  redemp- 
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tlon  can  be  bad  unless  at  the  time  of  the  fil- 
ing of  the  bill  the  money  la  actually  paid 
Into  conrt  and  there  Is  an  averment  In  the  bill 
to  that  effect  Here  there  U  no  snch  aver- 
ment in  the  bill.  Long  v.  Slade  &  Farrlsb,  121 
Ala.  267,  26  Sonth.  81 ;  Mnrpbree  v.  Siunmer> 
Un,  114  Ala.  64,  21  Sonth.  470;  Beatty  v. 
Brown,  101  Ala.  695,  14  Sonth.  868. 

The  case  of  Jones  v.  Matkln,  118  Ala.  341, 
24  South.  242,  Is  nnlike  the  present  case,  and 
the  doctrine  there  laid  down  Is  withont  ap- 
plication here.  In  that  case  there  was  a 
redemption  by  one  of  two  Joint  owners  of 
the  land,  and  it  was  held  that  the  redemption 
inoied  to  the  benefit  of  both  with  right  of 
contribntloD.  Here  the  respondent  Given,  who 
purchased  at  the  foreclosure  sale  of  the 
mortgage  the  part  interest  In  the  land  cover- 
ed by  the  mortgage,  was  not  a  joint  owner, 
but  was  a  stranger,  and  bad  no  Interest  what- 
ever In  the  land  prior  to  the  time  of  his  pnr- 
chaae.  The  equity  of  redemption  was  fore- 
closed by  the  sale  under  the  mortgage,  and 
the  statutory  right  of  redemption  was  all 
that  was  left  The  purchase  by  Given  of  an 
undivided  interest  of  one  of  the  joint  owners 
subseQuent  to  his  purchase  at  the  foreclosure 
sale  under  the  mortgage  did  not  alter  or  af- 
fect his  status  as  to  the  question  of  redemp- 
tion. 

The  chancellor  erred  in  overruling  the  de- 
murrer, and  for  the  reasons  stated  above  the 
decree  will  be  reversed,  and  one  will  be 
here  rendered  sustaining  the  demurrer,  and 
the  cause  remanded. 

Revosed,  rendered,  and  remanded. 

McCLELLAN,  C.  3^  and  SIIIPSON  and 
DENSON.  JJ.,  concur. 


SMITH  V.  CORONA  COAL  &  IRON  CO. 
(SapreuM  Court  of  Alabama.    April,  11,  1005.) 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty;  A.  D.  Acuff,  Special  Judge. 

"Not  officially  reported." 

Action  between  Hnlday  C.  Smith  and  the 
Corona  Coal  ft  Iron  Company.  From  a 
Judgment  for  the  latter,  the  former  appeals. 
Dismissed. 

John  Vary,  for  appellant  Coleman  ft 
Bankhead  and  Davis  ft  Ray,  for  appellee. 

HARALSON,  J.  In  this  case  the  appeal 
must  be  dismissed  on  the  authority  of  Ala- 
bama National  Bank  t.  R.  B.  Willlama  (at 
the  present  term)  88  South.  24a 


PACIFIC  SELLING  CO.  v.  COLLINS. 

(Supreme  Court  of  Alabama.    April  13,  1905.) 

Attac  h  hsrt — JtnusDicnoN — AppBAaAircE. 

Where  defendant  appears  in  attachment, 
farther  recital  in  the  judgment  as  to  the  conrf  s 
jnriBdictlon  is  unnecessary,  and  may  be  treated 
aa  surplusage. 

Appeal  from  Circuit  Court,  Jefferson  Couup 
ty;  A.  A.  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  R.  B.  Collins  against  the  Pacific 
Selling  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Rehearing  denied  June  80,  1906. 

Oabinesa  ft  Weakley,  for  appellant  Frank 
S.  White  ft  Sons,  for  appellee. 

DOWDELL,  J.  The  Judgment  entry  In 
this  case  shows  that  the  defendant  appeared 
in  coTurt  by  attorney.  There  was,  therefore, 
no  necessity  for  making  proof  of  notice  of 
the  levy  of  the  attachment  The  appearance 
of  the  defendant  by  counsel  gave  the  court 
jurisdiction  of  the  person,  and  dispensed  with 
the  necessity  of  any  further  recital  In  the 
Judgment  as  to  the  court's  jurisdiction,  and 
what  is  there  recited  as  to  proof  of  notice 
of  the  levy  will  be  treated  as  surplusage. 
The  authorities  recited  in  brief  of  counsel 
for  appellant  are  without  application  in  this 
case. 

The  Judgment  must  be  affirmed. 

McCLELLAN,  a  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


MATTOX   V.   DUNKLIN. 
(Supreme  Court  of  Alabama.    May  11,  1905.) 

Appeal  from  Circuit  Court  St  Clair  Coun- 
ty; J.  A  Bllbro,  Judge. 

"Not  officially  reported." 

Action  between  W.  M.  Mattoz,  as  adminis- 
trator, and  S.  J.  Dunklin.  From  the  judg- 
ment the  administrator  appeals.    Dismissed. 

M.  M  Smith  and  Inzor  ft  Montgomery,  for 
appellant  Knox,  Acker  ft  Blackmon,  for 
appellee. 

TTSON,  J.  On  the  authority  of  Barber  t. 
State,  89  South.  818,  the  judgment  appealed 
from  Is  void,  and  will  not  support  an  appeal. 

Appeal  dismissed. 

McCLELLAN,  O.  J.,  and  DOWDELL  and 
DENSON,  JJ.,  concur. 
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BORCK  T.  STATE. 
(Supreme  Court  of  Alabama.    May  11,  1905.) 

1.  Statutes — STTBjBors    awd    Titlb — Iwroxi- 

OATINO    LIQUOBS. 

Act  Feb.  23,  1903  (Acts  1903,  p.  64),  en- 
titled "An  act  to  prohibit  the  sale  of  liquor  on 
Sunday,"  is  not  violative  of  Const.  arL  4,  { 
45,  providing  that  each  law  shall  contain  but 
one  sub^'ect,  which  shall  be  clearly_  expressed 
in  its  title,  though  the  act  prohibits  Sunday 
sales,  provides  a  punishment  therefor,  imposes 
forfeiture  of  the  license  on  a  conviction  for  a 
second  ofCense  within  a  year,  prescribes  certain 
duties  of  the  clerk  of  court  and  judge  in  the 
event  of  a  second  conviction,  and  provides  a 
penalty  for  failuK  of  the  judge  to  perform  aueh 
duties. 

2.  Obiuinal  IiAw— Cruel  ob  Unusual  Pun> 
I8HUENT— Violation  of  Liouob  Laws. 

Act  Feb.  23,  1903  (Act  1903,  p.  64),  pro- 
viding that  a  person  convicted  twice  for  offenses 
against   the    liquor    law    committed    within    a 

?'ear  shall  forfeit  his  license  and  be  debarred 
rom  engaging  in  the  liquor  business  for  two 
years,  does  not  impose  a  cruel  or  unusual 
punishment,  within  the  meaning  of  the  state 
and  federal  Constitutions. 
8.  Intoxigatino  LiquoB»— Poucb  Foweb  — 
Kevocation  of  License. 
It  is  within  the  police  power  of  a  state  to 
revoke  a  liquor  license  for  violations  of  the 
liquor  law. 

[Ed.  Note. — For  cases  in  point,  see  toI.  29, 
C^t.  Dig.  Intoxicating  Liquors,  {  113.] 

4.  Witnesses— luFEACiuiKNT—lNTEBSBi    and 
Bias. 

In  a  prosecution  for  violation  of  the  liquor 
law,  evidence  tending  to  show  activity,  inter- 
est, and  bias  on  the  part  of  a  witness  in  th« 
prosecution  should  be  admitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {{  1177-1191.] 

5.  Cbiminai.  Law  —  Appeal— Habmless  Bii- 

BOB. 

In  a  prosecution  for  Sunday  liquor  selling, 
any  error  in  requiring  the  accused,  after  he 
testified  that  he  did  not  remember  making  the 
sale  complained  of,  to  state  whether  be  sold 
liquor  on  that  day,  or  was  accustomed  to  selling 
on  Sunday,  was  without  injury,  where  he 
answered  in  the  negative. 

6.  Irtoxicatinq  Liquors— Sals  on  Sunday 
—Justification. 

That  a  sale  of  liquor  on  Sunday  was  to 
an  officer  of  the  law,  with  his  consent,  did  not 
justify   the  seller. 

7.  Same. 

Though  liquor  was  purchased  on  Sunday 
for  the  purpose  of  prosecuting  the  seller,  the 
seller  was  guilty  of  violating  the  statute  against 
Sunday  sales. 

S.  Cbiuinai.  Law— Tbbtiuony  or  Pbosecut- 
luo  Witness— Cbkdibilitt. 
The  testimony  of  a  witness  who  purchases 
liquor  on  Sundaji  for  the  purpose  of  prosecut- 
ing the  seller,  while  admissiole,  is  to  be  weighed 
by  the  jury  in  the  light  of  that  fact. 

Appeal  from  Criminal  Court,  Jefferson 
County ;  S.  E.  Green,  Judge. 

"Not  officially  reported." 

Richard  A.  Borck  was  convicted  of  selling 
liquor  on  Sunday,  and  appeals.    Reversed. 


B.  M.  Allen,  for  appellant 
Atty.  Oen.,  for  the  State. 


Massey  Wilson, 


DOWDBIL,  J.  The  appellant  was  tried 
and  convicted  for  selling  liquor  on  Sunday  In 
violation  of  the  act  approved  February  23, 


1903,  entitled  "An  act  to  prohibit  the  sale  of 
liquor  on  Sunday."    Acts  1903,  p.  64. 

The  validity  of  this  act  is  assailed  on  con- 
Btitutlonal  grounds.  It  is  contended  that  the 
act  is  violative  of  section  45,  art  4,  of  the 
Constitution,  which  provides  that  "each  law 
shall  contain  but  one  subject  which  shall  be 
clearly  expressed  In  its  title,"  etc.  The  first 
section  of  the  act  prohlhits  any  person  from 
keeping  open  a  barroom  or  other  place  for  the 
sale  of  splrltuons,  vinous,  or  malt  liquors, 
and  any  dealer  In  spirituous,  vinous,  or  malt 
liquors  from  selling  such  liquors,  on  Sunday, 
and  fixes  a  punishment  for  a  violation  of  the 
law.  A  proviso  then  follows  wherein  It  Is 
provided  "that  'If  any  person  Is  convicted 
twice  under  this  act  for  offenses  commit- 
ted within  one  year,  such  person  shall  also 
forfeit  his  license  and  be  debarred  from  con- 
ducting for  himself  or  another  the  business 
of  a  dealer  In  spirituous,  vinous,  or  malt 
liquors  for  a  period  of  two  years  after  such 
conviction."  The  second  section  Imposes  cer- 
tain duties  upon  the  clerk  of  the  trial  court 
and  on  the  judge  of  probate  In  the  event  of  a 
second  conviction,  and  prohibits  the  jadge 
of  probate  from  Issnfng  a  license  within  two 
years  after  the  second  conviction.  The  third 
section  provides  a  penalty  for  a  violation  by 
any  probate  judge  of  his  duty  under  section 
2.  The  title  of  the  act  Is  In  a  sense  general, 
and  contains  but  one  subject  "To  prohibit 
the  sale  of  liquor  on  Sunday."  This  is  clear- 
ly expressed.  Everything  contained  In  the 
several  sections  Is  directed  to  the  subject 
of  the  law  as  expressed  In  the  title,  and  we 
think  plainly  and  unquestionably  germane 
and  referable  to  the  subject  Whenever  this 
Is  the  case,  the  acts  cannot  be  said  to  be  of- 
fensive to  the  above-mentioned  provision  of 
the  Constitution.  Ballentyne  v.  Wlckersbani, 
76  Ala.  633. 

It  Is  further  contended  that  the  act  Is 
offensive  to  the  provisions  of  both  the  federal 
and  the  state  Constitutions  against  cruel  and 
unusual  punishment  In  that  for  the  second 
offense  the  defendant  forfeits  his  license  and 
Is  prohibited  from  engaging  In  the  business 
for  a  period  of  two  years.  We  are  unable  to 
see  anything  that  Is  either  cruel  or  unusual 
In  the  punishment  That  It  Is  within  the 
police  power  of  the  state,  to  regulate,  or  to 
absolutely  prohibit  the  sale  of  spirituous^ 
vinous,  or  malt  liquors,  is  too  firmly  settled 
to  admit  of  question.  If  the  state  can 
prohibit  the  sale  as  to  all  jpersons,  It  certainly 
has  the  power  to  prohibit  It  as  to  a  class  that 
the  state  deems  unfit  to  engage  In  the  busi- 
ness— to  such  as  will  not  observe  and  obey 
the  laws  of  the  state  made  In  regard  to  the 
traffic.  "A  license,  whether  revocable  In 
terms  or  not  revocable.  Is  neither  a  contract 
nor  property  In  any  constitutional  sense,  but 
is  subject  at  all  times  to  the  police  power  of 
the  state."  Powell  v.  State,  69  Ala.  10.  The 
courts  of  other  states  have  upheld  similar 
statutes  authorizing  a  revocation  of  license 
for  a  violation  of  the  liquor  laws.    See  the 
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cases  collected  In  17  Am.  &  Bug.  Ency.  Law 
(2d  Ed.)  p.  215,  notes  7-18,  and  pages  263, 
284,  notes  1-9. 

The  questtons  by  tbe  defendant  on  the 
cross-examination  of  the  state's  witness 
Plnnkett  called  for  evidence  tending  to  show 
activity,  interest,  and  bias  on  tbe  part  of  the 
witness  In  the  prosecntlon,  and  therefore  In 
a  measnre  affecting  the  credibility  of  bis  evi- 
dence, and  tbe  court  erred  In  sustaining  tbe 
state's  objections. 

The  defendant,  having  testified  as  a  wit- 
ness on  his  own  behalf  that  he  did  not  remem- 
ber making  the  sale  testified  to  by  tbe  wit- 
ness Plunkett,  was  asked  by  the  solicitor  on 
cross-examination  whether  be  sold  liquor  on 
that  day,  or  was  accustomed  to  selling  on 
Snnday.  The  defendant  objected  to  the  qnes- 
tlou,  which  objections  tbe  court  overruled. 
The  questions  were  all  then  answered  in  tbe 
negative,  and  It  thus  affirmatively  appears 
that,  even  if  the  court  was  In  error  In  per- 
mltting  the  question  to  be  asked,  tbe  answers 
thereto  were  beneficial  to  the  defendant  If 
error.  It  was  error  without  Injury.  Thomp- 
son V.  State,  100  Ala.  70,  14  South.  87& 

In  the  case  at  bar,  the  offense  charged  Is 
one  against  tbe  public  generally,  and  not  one 
committed  against  a  particular  Individual. 
The  authorities  cited  by  counsel  for  appel- 
lant apply  to  the  last-mentioned  class,  where 
the  person  Injured  has  in  some  manner  aided 
the  perpetrator  In  the  commission  of  tbe  al- 
leged offense,  as,  for  instance,  where  the  own- 
er of  personal  property  put  his  property  In 
a  place  for  the  purpose  of  Its  being  taken 
by  the  wonld-be  thief,  or  where  the  owner 
furnished  bis  servant  with  a  key  to  the  house 
to  let  in  the  wonld-be  burglar  In  order  to 
catch  the  offender ;  and  such  was  the  case  of 
Allen  V.  State,  40  Ala.  8S4,  01  Am.  Dec.  477. 

The  case  of  People  v.  Murphy,  03  Mich.  41, 
B2  N.  W.  1042,  from  which  counsel  for  ap- 
pellant here  quotes  at  some  length,  does  not 
support  appellant's  contention.  The  court  In 
that  case  upheld  the  conviction,  although  the 
prosecution  was  instituted  Just  as  It  was  here. 
It  was  said  there:  "Even  If  Dolly  [the 
prosecutor]  had  been  equally  culpable  with 
the  respondent,  this  does  not  Justify  a  vio- 
lation of  tbe  law  by  him."  The  witnesses 
for  the  state,  Plunkett  and  Courtney,  both 
testified  that  they  went  to  the  saloon  of  the 
defoidant  on  Sunday  In  question,  and  that 
people  were  going  In  and  coming  out  at 
tbe  time,  and  that  defendant  sold  a  bottle 
of  liquor  to  tbe  witness  Plunkett  If  the  de- 
fendant sold  the  whisky  on  Sunday,  no  mat- 
ter to  whom,  be  violated  the  statute,  whlcb 
admits  of  no  exception.  Tbe  fact  that 
Plunkett  was  an  officer  of  tbe  law  can  make 
no  difference,  since  an  officer  could  not,  by 
giving  bis  consent  to  the  sale,  any  more 
Justify  the  act  on  the  part  of  the  defendant 
than  would  be  the  consent  of  any  private 
person. 

The   practice   of   oicouraglng   others   to 


violate  tbe  law  in  the  way  In  which  It  was 
done  here  is  not  to  be  commended.  Tbe 
testimony  of  the  witness  who  lends  himself 
for  that  purpose,  while  admissible.  Is  to  be 
welgbed  by  tbe  jury  in  tbe  light  of  such  fact 
The  rule  is  thus  stated  In  20  Am.  &  Eng. 
Ency.  Law  (let  Ed.)  p.  777:  "Again,  a 
person  who  buys  intoxicating  liquor  which 
Is  sold  in  violation  of  law  Is  not  an  ac- 
complice of  the  vender;  but,  if  be  buys  It  for 
tbe  express  purpose  of  prosecuting  tbe  ven- 
der, tbe  court  may  well  instruct  the  Jury  that 
bis  testimony  ought  to  be  received  with  great 
caution  and  distrust,  though  a  less  vigorous 
charge  will  meet  the  requirements  of  the  law. 
Thus,  it  is  sufficient  if  the  court  directs  the 
attention  o'f  tbe  Jury  to  tbe  conduct  of  tbe 
prosecuting  witness,  and  tells  them  that  It 
is  a  matter  for  their  consideration  in  weigh- 
ing his  testimony."  See  authorities  cited  in 
note  on  page  777.  *  It  Is  probable,  under  our 
statute,  that  the  court  could  not,  in  Its  in- 
struction to  tbe  Jury,  go  to  the  full  extent 
of  the  above  rule,  and  only  to  the  extent 
as  stated  in  the  last  sentence  or  clause. 

That  part  of  the  oral  cbarge  of  the  court 
excepted  to  correctly  stated  the  law,  and  was 
therefore  free  from  error.  Written  charges 
requested  by  the  defendant,  and  numbered  1, 
2,  3,  and  4,  were  prbperly  refused.  These 
charges  were  but  affirmative  Instructions  to 
find  tbe  defendant  not  guilty.  They  were  no 
doubt  requested  upon  tbe  theory  that,  if  the 
liquor  sold  was  purchased  by  the  witness  for 
tbe  purpose  of  prosecuting  the  defendant,  tbe 
defendant  would  not  be  guilty  of  a  violation 
of  tbe  statute.  As  we  have  stated  above, 
such  is  not  tbe  law. 

For  tbe  error  pointed  out,  the  Judgment  Is 
reversed,  and  tbe  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  C.  J.,  and  HARALSON  and 
DBNSON,  JJ.,  concur. 


B.    ROSE   &   CO.    V.    WOODS. 
(Supreme  C!ourt  of  Alabama.    May  16,  1006.) 

1.  Appeal— Recobd— Contents— Objections 
nr  LowEB  CouBT. 

Where  the  bill  of  exceptions  falls  to  show 
that  any  question  asked  a  witness  was  objected 
to,  an  assignment  of  error  relating  to  the  ad- 
mission of  evidence  has  no  foundation  in  the 
record. 

[Ed.   Note. — For  cases   In   point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  g  2207.] 

2.  Chattel  Mobtoaoes  —  Priobities  —  Crops 
Sttbject  to  Landlobd's  Lien. 

A  stipulation  In  a  contract  for  the  sale  of 
land  that  the  vendee  is  to  pay  a  certain  sum  as 
rent  in  case  of  failure  to  pay  the  notes  given 
for  the  price  at  maturity,  and  that  the  relation 
of  landlord  and  tenant  shall  exist,  with  all  rights 
and  remedies  to  enforce  the  collection  thereof, 
is  in  the  nature  of  a  forfeiture  reserved  for  the 
benefit  of  the  vendor,  and,  if  waived  by  him,  a 
mortgage  of  the  crop,  which  would  otherwise  be 
subject  to  a  lien  for  rent  is  superior  to  the  title 
of  a  subsequent  purchaser  of  such  crop. 
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3.  Tbiai^ — Neoxsbitt  or  Ekqussts  ob  Ikstbuo- 

TIOKTS. 

The  ciTinf  of  misleading  inBtractioiui  does 
not  constitate  reversible  error,  where  the  party 
complaining  could  have  protected  himself  by 
asking  explanatory  charges,  and  failed  to  do  so. 
[Bd.  Note. — ^For  cases  in  point,  see  vol.  46, 
Gent  Dig.  Trial,  i  628.] 

Appeal  from  Circuit  Ooort,  Fayette  Coun- 
ty; S.  H.  Sprott,  Judce. 

"Not  officially  r^wrted." 

Action  by  J.  W.  Woods  against  B.  Boae  ft 
Co.  Plaintiff  died  pendente  lite,  and  the 
suit  is  revived  in  the  name  of  Ida  Woods,  as 
administratrix.  From  a  jndgment  for  plain- 
tiff, defendants  appeal.    ^Birmei. 

Bobert  E.  Peters  and  Bankhead  &  Bankhead, 
for  appellants.    Daniel  Collier,  for  appalle* 

DBN80N,  J.  Tbla  is  an  action  of  trover, 
with  case  Joined,  for  the  alleged  conversion 
of  two  bales  of  cotton  by  the  defendant  The 
ault  was  commenced  on  the  31st  day  of 
December,  1901,  by  J.  W.  Woods,  as  plaintiff, 
against  B.  Bose  &  Co.,  defendant  It  ap- 
feaxB  that  the  plaintiff  died  pendente  lite, 
and  the  suit  was  revived  In  the  name  of  Ida 
Woods  as  his  administratrix. 

The  bill  of  exceptions  falls  to  show  that 
any  question  asked  the  witness  Sexton  waa 
objected  to.  Hence  the  first  assignment  of 
error  is  without  foundation  in  the  record. 

Plaintiff  asserted  claim  to  the  cotton  in 
controversy  under  a  mortgage  which  was  ex- 
ecuted to  her  intestate  by  one  J.  H.  Sexton 
on  the  0th  day  of  January,  1901,  covering 
the  crops  of  Sexton  for  the  year  1901.  The 
law  day  of  the  mortgage  was  November  16, 
1901 ;  but  It  provided  that,  if  the  mortgagor 
removed  or  sold  any  part  of  the  property 
mortgaged,  the  mortgagee  might  take  pos- 
session of  the  property.  The  validity  of  the 
mortgage  was  passed  upon  on  a  former  ap- 
peal, but  none  of  the  questions  raised  by  this 
record  were  presented  on  that  appeal.  Woods 
V.  Bose  &  Co.,  135  Ala.  297,  33  South.  41. 

It  was  shown  without  conflict  in  the  evi- 
dence that  in  the  year  1901  J.  H.  Sexton 
raised  a  crop  of  cotton  in  the  county  of 
Fayette;  that  about  the  middle  of  October 
In  that  year  he  sold  two  bales  of  said  crop 
of  cotton  to  the  defendant  in  open  market 
in  the  town  of  Fayette  for  about  |80,  which 
sum  was  the  market  value  of  said  two  bales 
of  cotton;  that  after  purchasing  the  cotton 
from  Sexton,  defendant  sold  it  It  was  fur- 
ther shown  without  conflict  In  the  evidence 
that  in  the  year  1898  J.  H.  Sexton  contracted 
in  writing  with  one  M.  D.  Wllks  for  the  pur- 
chase of  the  lands  upon  wtiich  the  cotton  in 
controversy  was  grown  in  1901 ;  that  by  the 
terms  of  the  contract  Sexton  was  to  pay  for 
the  lands  In  annual  installments,  and  for 
each  of  said  installments  Sexton  executed 
to  Wilks  his  note,  with  a  stipulation  in  each 
note  in  the  following  language,  namely :  "It 
is  farther  agreed  by  and  I>etween  the  parties 
that  said  J.  H.  Sexton  is  to  pay  the  sum 


of  |80  as  rent  in  case  of  failure  to  pay  this 
note  in  full  at  maturity,  and  the  relation 
of  landlord  and  tenant  shall  exist,  with  all 
rights  and  remedies  to  enforce  the  collection 
thereof."  The  note  given  for  the  Installment 
to  be  paid  in  1901,  was  offered  in  evidence. 
It  bears  date  October  21,  1898,  was  in  the 
sum  of  $110.70,  due  November  1,  1901,  and 
recited  the  fact  that  It  was  given  for  the 
purchase  money  of  the  lands  (describing 
them).  The  legal  effect  of  the  stipulation 
in  the  notes  was  to  create  the  relationship  of 
landlord  and  tenant  between  Wllks  and  Sex- 
ton upon  default  by  Sexton  in  the  payment 
of  the  Installments  or  any  one  of  them,  and 
conferred  on  Wllks  the  right  to  resort  to 
the  statutory  remedy  for  the  enforcement 
of  his  Hen  as  landlord.  Under  the  contract, 
if  Sexton  bad  paid  promptly  all  the  install- 
ments but  the  last,  and  there  had  been  de- 
fault In  payment  of  the  last,  the  relation- 
ship of  landlord  and  tenant  would  have 
arisen  by  the  very  terms  of  the  contract  It 
was  competent  for  the  parties  to  make  the 
contract,  and  such  contracts  have  been  up- 
held by  this  court  Nelson  t.  Sanders.  12S 
Ala.  616,  26  South.  618;  Collins  v.  Whigham, 
58  Ala.  438 ;  Lowery  v.  Peterson,  76  Ala.  110 ; 
Thornton  v.  Strauss  &  Stelnhardt,  79  Ala. 
164;  Patterson  v.  Fohnar,  126  AUl  ISO,  28 
South.  460 ;  Wilkinson  v.  Boper,  74  Ala.  140. 

But  the  stipulation  in  the  contract  toe  the 
payment  of  rent  Is  In  the  nature  of  a  for- 
feiture, and  reserved  for  the  beneflt  of  the 
seller,  and  at  his  discretion  he  could  dispense 
vdth  oc  waive  it  "And  it  was  dispensed 
with  or  waived  by  any  act  on  his  part  evin- 
cing an  intention  to  treat  the  contract  as  a 
valid,  subsisting  contract  of  purchase."  Aft- 
er careful  consideraticMi,  we  are  of  the  opin- 
ion that  there  was  sufficient  evidence  to 
authorize  the  court  to  submit  to  the  Jury 
the  question  whether  or  not  Wilks,  before 
the  purchase  of  the  cotton  by  the  defendant 
from  Sexton,  had  elected  to  waive  the  for- 
feiture and  treat  the  contract  as  a  continu- 
ing contract  of  purchase.  If  the  forfeiture 
was  waived,  then  the  relation  between  Wilks 
and  Sexton  was  that  of  vendor  and  vendee, 
and  no  Hen  existed  in  favor  of  Wllks  on 
the  cotton,  and  the  plaintUTs  title  under 
the  mwtgage  waa  superior  to  that  of  the 
defendants.  In  this  view  of  the  case  the 
court  properly  refused  the  affirmative  charge 
requested  by  the  defendants. 

Charges  given  for  the  plaintiff  may  pos- 
sess the  vice  of  being  misleading.  This  the 
defendants  could  have  protected  themselves 
against  by  asking  explanatory  charges.  The 
giving  of  them  does  not  constitute  reversible 
error. 

We  have  found  no  error  In  the  record, 
and  the  Judgment  of  the  circuit  court  must 
be  affirmed. 

McCLBLLAN,  0.  J.,  and  T780N  and 
DOWDBLL,  JJ„  concur. 
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WNNHT  T.  LUOT. 
(Supreme  Ootirt  of  Alabama.    May  81,  1905.) 

1.  FSATTDS,    StATUTB   OF — PBOFEBTT  ATTAOHXD 
TO  RSAXTT. 

▲  sale  of  property  so  attached  to  realty 
ma  to  become  a  iMirt  thereof  operates  as  a 
aeverance,  and  is  not  violative  of  the  statute 
of  frauds,  although  not  in  writing. 

2.  Sales  —  Beceift  fob  Past  PATiairr  or 
Pbice — Pabtibs  Bound. 

Where  parties  agree  upon  a  sale,  and  one 
party  has  the  terms  thereof  reduced  to  writing 
and  embraced  In  a  document  in  the  nature  of  a 
receipt,  and  has  the  other  party  sign  it  upon 
payment  of  a  part  of  the  purchase  money,  the 
one  who  prepares  it,  and  has  it  signed  by  the 
other,  and  retains  it,  is  as  much  bound  by  its 
redtala  as  the  party  signing  it,  especially  when 
relating  to  a  transaction  not  required  to  be  in 
writing. 

Appeal  from  City  Oonrt  of  Oadsden;  J. 
H.  DlBqnc,  Jndgt. 

"Not  «>fficiaU7  reported." 

Action  b^  F.  A.  Finney  against  W.  B. 
I<iicy.  From  a  Jndgment  for  defoodant, 
plaintiff  appeals.    Affirmed. 

Gulll  &  Martin,  for  appellant  Dortcb, 
Martin  ft  Allen,  tot  appellee. 

ANDBRSON,  J.  It  la  mmecessary  for  us 
to  determine  whether  tbe  laundry  In  question 
was  so  attached  to  the  realty  as  to  become  a 
part  thereof,  since  a  sale  thereof  by  the 
owner  would  operate  as  a  severance,  and 
would  not  be  vlolatiye  of  the  statute  or 
frauds,  although  not  in  writing.  Foster 
T.  Mabe,  4  Ala.  402,  37  Am.  Dec.  749;  Webb 
T.  State,  52  Ala.  422;  Harris  ▼.  Powers,  57 
Ala.  130;  Vann  ▼.  Lunsford,  91  Ala.  576, 
8  South.  719;  Ware  t.  Hamilton,  Brown 
Shoe  Ck).,  92  Ala.  146,  9  South.  136. 

The  receipt  in  question  was .  admissible, 
at  least  for  the  showing  for  what  parpoao  the 
1100  was  to  be  paid.  Tbe  plaintiff  testified 
tbat  it  was  prepared  by  his  brother,  who 
was  acting  for  and  with  blm  at  the  time  the 
trade  was  made,  and  was  signed  by  the  de- 
fendant, upon  payment  to  him  of  tbe  $100. 
We  think  that,  when  parties  agree  upon  a 
sale  and  one  party  has  the  terms  thereof 
reduced  to  writing  and  embraced  in  the 
document,  although  it  is  in  tbe  nature  of  a 
receipt,  and  has  the  other  party  sign  it  upon 
payment  of  a  part  of  the  purchase  money, 
the  party  who  prepares  it  and  has  it  signed 
t^  the  other  and  retains  it  is  as  much  bound 
by  its  recitals  as  the  party  signing  it,  es- 
pecially when  relating  to  a  transaction  not 
required  to  be  in  writing  and  signed  by  tbe 
parties  thereto  in  order  to  be  binding. 

The  weight  of  evidence  is  tbat  the  plaintiff 
did  not  perform  or  offer  to  perform  the  con- 
tract, and,  falling  to  do  so,  he  forfeited  the 
$100  and  cannot  recover  it  back. 

The  Judgment  of  the  city  court  is  affirmed. 

McCIiBLLAN.  C.  J.,  and  TYSON  and 
SIMPSON,  JTJ.,  concur. 


ROSS  ▼.  ROT. 

(Supreme  Oourt  of  Alabama.    June  8.  1005.) 

1.  S]vmEHGa — Heabsat — Possession  of  Laxd. 

On  an  issue  aa  to  whether  defendant  in 
ejectment  was  in  possession  of  the  land  sued  for 
at  the  commencement  of  the  action,  plaintiff, 
though  entitled  to  testify  to  the  fact  of  his 
own  Knowledge  could  not  testify  that  defendant 
was  in  possession,  based  on  a  survey  made  by 
third  persons. 

[Bd.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  f  1201.] 

2.  Bjectment — PosBESBion- — Evidence. 

Where  a  written  agreement  entwed  Into 
between  the  parties  to  an  ejectment  suit  at  a 
former  term  of  the  court,  which  was  the  basis  for 
a  continuance,  contained  no  admission  by  defend- 
ant that  he  was  at  that  time  in  possession  of  the 
land  sued  for,  such  agreement  was  inadmissible 
on  the  issue  of  defencuint's  possession. 

8.  BOTINDABIES — FENCES. 

In  ejectment  to  determine  a  disputed 
boundary  line,  it  was  competent  for  defendant 
to  prove  the  location  of  a  division  fence,  as  bear- 
ing on  the  issue  whether  defendant  had  en- 
croadied  on  plaintiff's  land. 
4,  Afpeai, — ^ESCOBD — Etidenob — Revikw. 

Where  tbe  appeal  record  does  not  purport 
to  contain  all  the  evidence,  the  giving  of  an 
affirmative  charge  at  plaintifTs  request  cannot 
be  reviewed. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  i  2912.] 

Appeal  from  Circuit  Court  Autauga  CSoun- 
ty ;  Terry  Richardson,  Judge. 

"Not  officially  reported." 

Action  between  B.  J.  Roy  and  B.  F.  Ross. 
From  a  Judgment  in  favor  of  the  former,  the 
latter  appeals.    Reversed. 

David    P.    Moore,    for  appellant    J.    A. 

Holmes,  for  appellee. 

TXSON,  J.  Action  of  ejectment  The  only 
Issue  of  fact  presented  by  the  pleadings  was 
whether  defendant  was  in  possession  of  tbe 
land  sued  for  at  the  commencement  of  the 
action.  While  it  was  entirely  competent  for 
plaintiff  as  a  witness  to  testify  to  the  fact 
of  his  own  knowledge  that  defendant  was  in 
j)ossesslon  of  the  land,  it  was  not  competent 
for  him  to  state  that  fact  predicated  upon  a 
survey  made  by  third  persons. 

The  written  agreement  entered  into  be- 
tween the  parties  at  a  former  term  of  tbe 
court,  by  which  tbe  case  was  continued,  and 
looking  to  a  settlement  of  it,  contained  no  ad- 
mission by  defendant  tbat  he  was  at  tbat 
time  in  possession  of  the  land  sued  for.  Its 
admission  in  evidence  was  therefore  error. 
So,  too,  tbe  defendant  should  have  been  al- 
lowed to  prove,  if  he  could,  the  true  boundary 
between  his  land  and  tbe  plaintiff's.  Tbe 
disputed  point  between  them,  as  we  under- 
stand it,  is  whether  the  defendant  had  gone 
beyond  tbe  true  boundary  of  bis  own  land, 
and  encroached  by  Inclosure  upon  the  lands 
of  tbe  plaintiff.  Tbe  location  of  the  fence  be- 
tween their  lands  was  pertinent  to  this  In- 
quiry, and  testimony  tending  to  show  its 
location  should  have  been  received. 
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The  record  does  not  purport  to  set  out  all 
the  evidence.  It  cannot,  therefore,  be  aflarm- 
ed  that  tlie  giving  of  the  afBrmatlre  charge  at 
plaintiff's  request  was  error. 

Reversed  and  remanded. 

\tcGLELLAN,  0.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


DORSET  et  aL  T.  STATE. 
(Supreme  C!oart  of  Alabama.    June  7,  1005.) 

1.  Cbihirai.  Law  —  Biix  of  Exoxptions  — 
SiOMiro — TiMB — Pbesumftions. 

Where  there  is  nothing  in  the  record  to 
show  that  a  bill  of  exceptions  in  a  criminal  case 
was  signed  on  a  previous  day,  the  bill  will  be 
presumed  to  have  been  signed  on  the  daj  it 
was  filed. 

2.  Samk. 

Accused  was  convicted  in  the  Jefferson 
criminal  court  November  16,  1904,  and  sen- 
tenced on  November  28th  following;  bnt  bis 
bill  of  exceptions,  which  stated  no  time  of 
signing,  was  not  filed  until  March  28,  1903. 
Held,  that  under  Acts  1886-87,  p.  838,  fixing 
the  terms  of  such  court  on  ilie  Orst  Mondays 
in  January,  April,  July,  and  October,  the  bill 
was  not  signed  in  time. 

Appeal  from  Criminal  Court,  Jefferson 
County;  S.  L.  Weaver,  Judge. 

"Not  officially  reported." 

Rich  Dorsey  and  others  were  convicted  Of 
an  offense,  and  they  appeal.    Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  It  appears  from  the  record 
that  the  defendants  were  convicted  Novem- 
ber  16,  1904,  and  sentenced  November  28, 
1904.  The  bill  of  exceptions  Is  not  dated, 
but  was  filed  In  office  March  28,  1905.  The 
terms  of  the  criminal  court  of  JeDTerson 
county  are  held  on  the  first  Mondays  la 
January,  April,  July,  and  October.  Acta 
1886-87,  p.  838.  As  the  record  must  affirm- 
atively show  that  the  bill  of  exceptions  was 
signed  within  the  time  allowed  by  law,  and 
there  is  nothing  In  the  record  to  show  Its 
signing  on  a  previous  day,  the  bill  Is  pre- 
sumed to  have  been  signed  on  the  day  of 
Its  filing.  Kitchen  v.  Moye  et  al.,  IT  Ala. 
143;  Id.  894.  If  the  agreement  for  exten- 
sion of  time  could  prevail,  it  extended  the 
time  only  to  March  28th,  which  did  not  In- 
clude that  date. 

The  bill  of  exceptions  cannot  be  considered, 
and,  there  being  no  error  apparent  on  the 
record,  the  Judgment  of  the  court  is  affirmed. 

McCLELLAN,  O.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


DILLARD  v.  STATE. 
(Supreme  Court  of  Alabama.    June  7,   1905.) 
1.  Criminal  Law — Evidencb— Relevakot. 

Where,  in  a  criminal  case,  it  was  necessary 
for  the  state  to  prove  that  defendant's  store, 
if  open,  was  open  for  the  purpose  of  traffic  on 


the  day  in  question,  and  defendant  kept  articles 
in  bottles  for  sale  there,  evidence  that  witness 
saw  a  person  putting  something  in  his  pocket 
that  looked  like  a  botUe  of  wine  was  relevant, 
as  snowing  that  such  person  purchased  some- 
thing m  the  store. 
2.  Same— Opinions. 

*..-*l!  ^'^  "?*  *"*>'  *o  permit  a  witness  to 
tMtify  that  what  a  certain  person  had  "looked 
like  a  bottle  of  wine."  '""»™ 

Appeal  from  City  Court  of  Bessemer;  Wm. 
Jackson,  Judge. 

"Not  offlclally  reported." 

Jordan  Dillard  was  convicted  of  an  offense, 
and  be  appeals.    Affirmed. 

Plnkney  Scott,  for  appellant  Uass^  Wil- 
son, Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  We  cannot  review  the 
conclusion  and  finding  of  the  Judge  on  the 
facts  as  presented  to  us  by  the  record. 
Wltherspoon  v.  State  (Ala.)  39  South.  886; 
Norllle  V.  State,  181  Ala.  86,  81  Sontb.  19. 

There  was  no  error  In  permidlng  the  wit- 
ness to  testify  that  he  saw  "one  of  the  par- 
ties putting  something  In  his  pocket  that  look- 
ed like  a  bottle  of  wine."  The  state  had  to 
show  that  the  store,  if  opened,  was  for  the 
purpose  of  traffic  The  defendant  kept  for 
sale  articles  In  bottles,  and  It  was  relevant  to 
show  that  one  of  the  parties  had  a  bottle,  as 
a  corroborative  circumstance  that  he  had  pur- 
chased something ;  and  it  was  not  error  for 
the  witness  to  testify  that  what  he  had 
Vlooked  like  a  bottle  of  wine"  Mayberry  t. 
State,  107  Ala.  64,  18  South.  219. 

The  Judgment  of  the  dty  court  !■  affirmed. 

McCLELLAN,  C.  J.,  and  TYSON  and  SIMP- 
SON, JJ.,  concur. 


BALL  V.   MOBILE  LIGHT  &  R.   (X>. 

(Supreme  Ck>urt  of  Alabama.    Nov.  15,  1905.) 

1.  Cabbibbs— Passingkbs— E^xisrENCE  07  Re- 
lation—Evidence. 

On  the  issue  of  whether  a  small  child,  rid- 
ing on  a  street  car  in  company  with  his  parent, 
but  for  whom  no  fare  was  paid,  was  a  pas- 
senger, evidence  of  a  general  austom  on  the  part 
of  the  street  railway  not  to  charge  fare  for  the 
carriage  of  small  children  is  competent. 

2.  Saue— Who  are  Passenoebs. 

A  small  child,  riding  on  a  street  car  in 
company  with  his  mother,  who  pays  a  fare  for 
herself,  is  a  passenger,  although  no  fare  is  paid 
for  such  child,  where  there  is  a  general  custom 
on  the  part  of  the  street  railway  not  to  charge 
fare  for  the  carriage  of  small  children. 

[Ed.   Note. — For  cases  In  point,  see  vol.  8. 
Cent.  Dig.  Carriers,  {  974.] 

3.  Same— Questions  fob  Jxntr. 

Testimony  that  "there  were  about  seven 
or  eight  passengers  on  the  car,  and  [plaintiff) 
was  one  of  the  passengers,"  raises  a  question 
for  the  Jury  on  the  issue  of  whether  plaintiff 
was  a  passenger  or  not. 

4.  Saue — Injttbies   to   Passenqebs  — >  Nnu- 

OENCE UNUSDAL  JeBKS. 

Evidence  that  a  street  car  was  stopped 
with  unusual  suddenness  and  a  Jerk,  and  that 
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>y  the  aadden  stopping  of  the  car  plaintiff  waa 
thrown  from  his  seat  and  injured,  raises  a 
qaestion  for  the  jury  on  the  issue  of  neglifence 
in  the  manner  of  stopping  the  car. 

Appeal  from  Circuit  Court,  Mobito  Ooim- 
ty;  Samuel  B.  BrawB«,  Jndge. 

"To  b«  officially  reported." 

Action  by  Freddie  Ball,  by  bis  next  friend, 
against  the  Mobile  Light  &  Railroad  Com- 
pany. From  a  judgment  in  favor  of  d»* 
fendant,  plaintiff  appeals.    Reveraed. 

McAlpine  &  Robinson,  for  appellant 
Gregory  L.  &  H.  T.  Smith,  for  appellee. 

DOWDELL,  J.  No  questions  on  the 
pleadings  are  presented  by  the  record  for 
our  consideration.  The  plea  of  not  guilty 
was  filed  to  the  complaint,  and  on  th'is  issue 
alone  the  case  was  tried.  Upon  the  con- 
clusion of  the  plaintiff's  evidence,  the  de- 
fendant offering  no  testimony,  the  trial ' 
court,  at  the  request  of  the  defendant,  gave 
the  general  affirmative  charge  in  its  favor. 

The  plaintiff's  evidence  showed  that  the 
plaintiff  was  a  child  under  four  years  of 
age,  and  at  the  time  of  the  alleged  accident 
was  riding  on  the  defendant's  street  rail- 
way car,  accompanied  by  his  mother,  who 
had  paid  her  fare  as  a  passenger  on  said 
car.  No  fare  had  been'  paid  for  the  child, 
and  in  this  connection  It  was  competent  for 
the  plaintiff  to  show  a  general  custom  on 
the  part  of  the  defendant  not  to  charge  fare 
for  the  carriage  of  children  of  plaintiff's 
age.  And  under  such  circumstances  we 
think  there  can  be  no  doubt  of  the  ex- 
istence of  the  relationship  of  passenger 
and  carrier  between  the  child  and  the  de- 
fendant. In  the  present  case  there  waa 
evidence,  however,  tending  to  show  that 
the  plaintiff  was  a  passenger,  irrespective  of 
proof  of  a  custom  above  adverted  to.  Rufus 
Williamson  testified  that  "there  were  about 
seven  or  eight  passengers  on  the  car,  and 
this  little  boy,  Freddie  Ball,  was  one  of  the 
passengers."  With  this  testimony  in,  the 
question  of  passenger  vel  non  waa  a  ques- 
tion for  the  jury. 

There  was  evidence  tending  to  show  that 
the  car  was  stopped  with  unusual  sudden- 
ness and  a  jerk,  and  by  the  sudden  stopping 
of  the  car  the  child  was  thrown  from  the 
teat  and  injured.  On  this  evidence  the  ques- 
tion of  negligence  in  the  manner  of  stopping 
the  car  by  the  defendant's  servant  was  one 
for  the  determination  of  the  jury,  and  the 
court  could  not  say  as  a  matter  of  law 
that  the  defendant's  servant  was  not  guilty 
of  negligee.  It  follows,  therefore,  that  the 
court  erred  in  giving  the  general  afflrmattT* 
charge  for  the  defendant 

Reversed  and  remanded. 

HARALSON,  ANDERSON,  and  DBNSON, 
J3n  concur. 


LOUISVILLB  &  N.  R.  00.  v.  BRITTON. 
(Supreme  Court  of  Alabama.    Nov.  22,  1905.) 

1.  AFPEAIi — ASSIONUENT    OT    Sbbob — VAILXjmt 

TO  Ubob  Objection. 

Where,  on  appeal  in  an  action  against  a 
railroad  for  the  cooversion  of  a  case  of  shoes, 
appellant's  assignment  of  error  referred  to  a 
sales  bill,  while  his  counsel's  argument  related 
to  the  freight  bill  rendered  by  defendant,  the 
assignment  was  to  be  regarded  as  not  insisteid  on.  . 

2.  Sake — Habmless  Ebbob. 

Where,  in  an  action  against'  a  railroad  for 
the  conversion  of  a  case  of  felt  slippers,  the 
error,  if  any,' in  admitting  a  sales  bill  reciting 
the  purchase  by  plaintiff  from  a  shoe  company 
of  Wos.  Romeos,"  without  proof  of  what 
"Wos.  Romeos"  were,  or  in  any  manner  con- 
necting them  with  the  felt  slippers  sued  for, 
waa  cured  by  subsequently  admitted  evidence 
supporting  an  inference  of  identity  of  meaning 
and  also  tending  to  connect  them  with  the 
slippers. 
S.  Gabbiebb — CoirvEBSioN   or  Goooe — Action 

EVIDKNCi:. 

In  an  action  against  a  railroad  for  the  con- 
version of  a  case  of  slippers,  a  sales  bill  reciting 
a  purchase  by  plaintiff  of  the  goods  from  a 
shoe  company  was  properly  admitted  in  evi- 
dence, though  it  was  not  shown  by  whom  it 
waa  made  out,  where  the  evidence  tended  to 
show  that  It  was  received  by  plaintiff  from  the 
shoe  company  and  that  he  had  paid  it ;  it  being 
a  matter  of  no  importance  as  to  the  particular 
individual  making  out  the  bill. 

4.  Tbiai/ — Objections  to   EvmKHOX — Sxjffi- 
uucMur. 

In  an  action  against  a  railroad  for  the  con- 
version of  plaintifrs  goods,  an  objection  to  a 
letter  written  by  plaintiff  in  reply  to  one  writ- 
ten him  by  defendant's  agent,  because  plaintiff's 
own  statement  of  the  facts  contained  in  the 
letter  were  not  competent  evidence  against  de- 
fendant, but  not  particularizing  any  fact  stated 
in  the  letter,  was  not  well  taken,  if  any  fact  so 
stated  was  legitimate  evidence. 

5.  Cabbikbs  —  CoNVKBaiow  of  Goods  —  Db- 

VAND  AND  REFUSAI,. 

Where  possession  of  certain  freight  for 
transportation  was  legitimately  obtained  by  a 
railroad,  there  must  have  been  a  demand  there- 
for by  the  consignee  and  a  refusal  by  the  road 
to  deliver  the  same  in  ordo'  to  show  conversion, 
unless  there  was  proof  of  a  dealing  with  the 
property  by  the  road  otherwise. 

6.  Same — TnxE — Right  to  Possession — Suf- 
FiciENCT  OF  Evidence. 

In  an  action  against  a  railroad  for  the  con- 
version of  plaintiff  8  goods,  a  sales  bill  reciting 
purchase  by  plaintiff  of  the  goods  from  a  shoe 
company,  in  connection  with  evidence  that  it 
was  paid,  showed  title  in  plaintiff  and  his  right 
to  immediate  possession  of  the  goods,  in  the  ab- 
sence of  contrary  evidence. 

7.  Same — Qualified  Rxfubai. — Question  fob 

JUBY. 

In  an  action  against  a  railroad  for  the  con- 
version of  plaintiff's  goods,  a  refusal  on  de- 
mand to  deliver  the  goods  without  the  bill  of 
lading  therefor  was  a  qualified  one,  the  reason- 
ableness whereof  was  a  question  for  the  jury. 

Appeal  from  Circuit  Court,  Mobile  County ; 
Wm.  S.  Anderson.  Judge. 

"Not  officially  r^wrted." 

Action  by  K.  H.  Brltton  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Gregory  L.  Smith,  for  appellant  Brrln  & 
MacAleer,  for  appellee. 


Digitized  by 


Google 


686 


89  SOUTHBSN  BBPOBTBB. 


lAla. 


DENSON,  J.  This  action  was  commenced 
by  B.  H.  Britton,  plaintiff,  against  the  Lonls- 
Tllle  &  NastaTllle  Ballroad  Oompany,  defoid- 
ant  before  a  jasUce  of  the  peace  to  recover 
damages  for  the  conversion  of  a  case  of 
"felt  slippers."  The  jnstViw  rendered  judg> 
ment  against  the  defendant,  and  the  defend- 
ant carried  the  case  to  the  clrcnlt  court  by 
certiorari  In  that  court  Issue  was  joined 
on  the  plea  of  the  general  Issue,  and  the  trial 
resulted  in  a  Jndgmoit  for  the  plaintiff. 
From  the  Judgment  of  the  circuit  court  the 
defendant  prosecuted  this  appeaL  The  first 
three  grounds  stated  in  the  assignment  of  er- 
rors relate  to  rulings  of  the  court  on  the  ad- 
missibility of  evidence  and  we  will  dispose 
of  them  first 

The  plaintiff,  after  testifying  that  in  Jan- 
nary  and  February,  1902,  he  was  engaged  in 
the  retail  shoe  business  in  Mobile,  and  that 
he  bought  a  bill  of  goods  which  w»e  shipped 
to  him  at  Mobile,  produced  a  paper  reading 
as  follows: 

Doelevllle,  N.  T.,  12/24—1901. 
B.  H.  Britton.  Mobile,  Ala. 

Bought  of  Daniel  Green  Felt  Shoe  Company, 
manufacturers  of  all  kinds  of  warm  felt  foot- 
wear. 

256      70    Wos.  Romeos,    1.00       70.00 
2  cases  B.  R.  12-24. 
Duplicate. 

And  the  witness  testified  that  the  railroad 
had  sent  him  a  freight  bill  reading: 

Slip  No.  1085. 

B.  H.  Britton,  Station  1/11—1002. 

Tto  LoniaviUe  &  Nashville  Railroad  Co.,  Dr. 

Way-Bill, 

Car  2396, 

1/7/1902,  B.  J.  Ot. 

Consignor,  B.  O.  Shoes.  1.80,  1.98. 

Original  point  of  ship- 
ment, L.  &.  N.  R.  R.  Co. 

Original  car  7  and  8,      Paid  Jan.  11,  1902. 

All  bills  payable  in 
bankable  funds.  Geo.  Santa  Cras. 

Witness  was  asked  by  his  counsel  whether 
he  had  paid  that  bill  for  the  shoes.  The  de- 
fendant objected  to  the  question  as  calling 
for  Irrelevant,  immaterial,  and  hu'oiiuH'ltMir 
testimony.  The  objection  was  overruled,  and 
the  witness  answered  that  he  had.  The  as- 
signment of  error  with  respect  of  this  matter 
and  the  argument  of  counsel  for  the  appel- 
lant, as  shown  by  brief  of  counsel,  do  not 
correspond.  The  assignment  of  error  refers 
to  the  bill  roidered  by  the  Daniel  Green  Felt 
Shoe  Company,  while  the  argument  relates 
to  the  freight  bill  rendered  by  the  railroad 
company.  So  It  must  be  held  that  the  first 
assignment  of  eetoi  has  not  been  insisted  up- 
on by  counsel. 

The  plaintiff  further  testified  that  he  sent 
the  bill  from  the  Daniel  Oreen  Felt  Shoe 
Company,  mentioned  above,  to  the  railroad, 
by  Steve  Johnson,  to  get  the  shoes.  The  bill 
was  then  offered  in  evidence,  and  was  admit- 
ted against  the  objections  of  the  defendant 
that  It  was  irrelevant,  immaterial,  and  in- 
competent, and  because  it  was  not  shown 
by  whom  it  was  made  out  It  is  argued,  in 
support  of  the  assignment  of  error  2,  which 


presents  this  ruling  of  the  court  for  review, 
that  there  was  no  evidence  showing  what 
"Wos.  Romeos"  were,  in  any  manner  con- 
necting them  with  the  "felt  slippers"  sued 
for.  If  it  be  conceded  that  at  the  time  the  ' 
bill  was  offered  In  evidence  there  was  no  evi- 
dence of  the  kind  specified,  yet  in  the  prog- 
ress of  the  trial  there  was  evidence  given 
which  we  think  was  at  least  sufficient  to 
support  an  Inference  that  "Romeos"  meant 
or  were  the  same  as  slippers,  and  also 
tending  to  connect  them  with  the  goods 
sued  for.  So^  with  req;>ect  of  the  argu- 
ment it  may  be  said,  if  the  court  was 
in  error  in  the  first  instance,  the  error  was 
cured  by  the  evidence  subsequently  offered.  i 
As  to  the  objection  that  it  was  not  shown  by 
whom  the  bill  was  made  out,  the  evidence  ' 
tended  'to  show  the  bill  was  received  by  the  | 
plaintiff  from  the  Daniel  Oreen  Felt  Shoe 
Company.  It  also  showed  that  the  plaintiff 
bad  paid  the  bllL  If  it  came  from  the  shoe 
company,  following  a  purchase  of  a  bill  of 
goods  by  plaintiff  from  it,  and  be  paid  the 
bill.  It  would  seem  to  be  a  matter  of  no  im- 
portance as  to  the  particular  individual 
that  made  out  the  bill,  and  the  objection  was 
untenable. 

We  think  there  can  be  no  question,  from 
an  inspection  of  the  entire  evidence  aa  it  is 
set  out  in  the  bill  of  exceptions,  that  there 
was  evidence  tending  to  connect  the  case  ot 
slippers  in  controvert  with  the  case  of  shoes 
referred  to  in  the  letter  written  by  defend- 
ant's agent,  Santa  Cruz,  to  the  plaintiff,  of 
date  October  11,  1902.  This  being  true,  the 
substance  of  the  plaintiff's  letter,  of  data 
October  18, 1902,  in  reply  to  that  letter,  was 
material  and  relevant  to  the  Issues  in  the 
case.  The  other  objection  to  the  Introduction 
of  the  letter,  "because  witness'  own  state- 
ment of  the  facts  contained  in  the  letter 
are  not  competent  evidence  against  the  de- 
fendant" does  not  particularize  any  fact 
Therefore,  if  any  fact  stated  in  the  letter 
was  legitimate  evidence,  it  is  plain  that  this 
objection  was  not  well  made.  There  is  a 
fact  or  facts  stated  in  the  letter  that  are  en- 
tirely competent;  hence,  on  this  score,  the 
ruling  of  the  court  on  the  objection  to  the 
letter  as  evidence  was  not  erroneous. 

The  plaintiff's  insistence  in  the  court  be- 
low was  that  the  defendant  came  into  posses- 
sion of  the  goods  in  controversy  early  in 
1002  as  a  common  carrier.  We  think  there 
was  evidence  which  tended  to  support  this 
insistence.  It  was  not  shown  that  the  defend- 
ant obtained  the  possession  tortioualy.  On 
the  contrary,  it  may  be  said  that  its  posses- 
sion was  legally  obtained.  Then,  nnleas  the 
evidence  showed  that  there  was  9  tortious 
dealing  with  the  property  by  the  defendant 
otherwise,  to  show  that  the  defendant  was 
guilty  of  the  tort  of  conversion  thwe  must 
have  been  shown  a  demand  for  and  a  refusal 
to  deliver  the  possession  of  the  goods.  "The 
gist  of  the  action  of  trover  is  the  conversion. 
The  right  of  property  may  reside  in  the  plain- 


Digitized  by  V^jOOQ  IC 


HOMB  mS.  CO.  OF  NXW  TOBE  t.  MOSBOW. 


687 


tilt,  entttllng  him  to  irarsoe  other  remedies ; 
bat  trover  camiot  be  pursued  without  evi- 
dence of  a  conversion  of  the  goods."  Dent 
V.  Chiles,  6  Stew.  &  P.  388,  26  Am.  Dec.  360; 
Davis  V.  Hurt,  114  Ala.  146,  21  South.  468: 
Moore  T.  Monroe  B.  Co.,  128  Ala.  621,  29 
South.  447;  Boiling  v.  Elrby,  90  Ala.  21fi, 
7  South.  914.  24  Am.  St  Rep.  789,  and  cases 
there  dted ;  Glaze  v.  McMllUon,  7  Port  279 ; 
Connor  v.  Allen,  S3  Ala.  516;  A.  &  T.  B.  B. 
Co.  y.  Eldd,  35  Ala.  209. 

The  evidence  of  demand  and  refusal  to 
deliver  was  given  by  the  witness  Steve  John- 
son, who  testified  that  he  was  a  teamster  and 
had  been  hauling  goods  for  the  plaintiff  for 
a  number  of  years,  and  that  In  the  early 
part  of  1902  he  went  to  the  defendant's 
depot  to  get  a  case  of  shoes  for  plaintiff, 
and  saw  another  case,  marked  B.  H.  Brltton, 
Mobile,  Ala.,  and  asked  for  that  also,  but 
that  the  agent  said  that  he  did  not  have  any 
record  of  that  case;  that  he  asked  him  to 
look  back  at  the  waybill,  but  he  would  not 
and  he  would  not  deliver  them  unless  the 
the  witness  would  produce  the  bill  of  lad- 
ing for  them;  that  Brltton  gave  him  the  in- 
voice, and  he  carried  It  down  there  (to  the 
depot),  and  they  paid  no  attention  to  It  He 
asked  for  It  a  number  of  times  (the  case  of 
Bhoes)^  and  on  one  or  two  occasions  the 
agent  told  him  he  wonld  not  deliver  them 
unless  he  produced  the  bill  of  lading,  but  that 
after  that  the  agent  did  not  tell  him  why 
he  did  not  deliver  them ;  that  be  was  after 
them  so  hot  they  had  very  little  to  say  to 
him.  It  was  shown  that  the  Invoice  referred 
to  by  Johnson  was  the  bill  from  the  Daniel 
Oreen  Felt  Shoe  Company  heretofore  refer- 
red to,  and  it  Is  evident  that  this  Is  not  a 
bill  of  lading.  While  It  has  been  held  that 
an  Invoice,  standing  alone.  Is  never  regarded 
as  evidence  of  title  (Dows  v.  Bank  of  Mil- 
waukee, 91  U.  S.  618,  23  li.  Ed.  214),  we  are 
of  the  opinion  that  the  bill  referred  to.  In 
connection  with  evidence  that  It  was  paid, 
showed  title  In  the  plaintiff  to  the  goods 
covered  by  the  bill  and  his  right  to  the  Im- 
mediate possession  of  them,  In  the  absence 
of  anything  to  the  contrary.  But  title  and 
right  of  possession  do  not  make  out  a  case 
In  trover.  The  conversion  must  be  shown 
upon  the  theory  of  demand  and  refusal. 

There  was  evidence  which  tended  to  show 
that  the  property  was  in  the  defendant's 
possession  at  the  time  the  demand  was  made 
and  that  the  refusal  to  deliver  was  a  quail- 
fled  one — a  requirement  of  the  production 
of  the  authority  of  the  plaintiff  to  make  the 
demand.  "An  absolute  refusal  creates  an 
Inference  In  law  that  there  has  been  a  con- 
version ;Jbnt  If  there  is  a  reasonable  quali- 
fication, founded  in  truth,  of  the  refusal,  the 
presumption  of  conversion  does  not  follow, 
but  the  Jury  must  Judge  of  the  reasonable- 
ness and  truth  of  such  qualification."  Dent 
V.  Chiles,  6  Stew.  &  P.  883,  26  Am.  Dec.  860 ; 
Conner  v.  Allen,  S3  Ala.  515.  In  this  view 
of  the  case  the  oral  Instruction  excepted  to 


would  have  bem  free  from  reversible  error, 
if  the  court  had  hypothesized  In  them  the 
finding  by  the  Jury  from  the  evidence  that 
the  property  In  controversy  had  been  received 
by  the  defendant  or  that  It  was  In  defend- 
ant's possession  at  the  time  of  the  demand 
and  refusal.  That  the  defendant  had  re- 
ceived the  goods,  or  was  In  possession  of 
them  at  the  time  of  the  demand  and  re- 
fusal, was  a  material  fact  end  one  which 
we  cannot  say  was  free  from  disputation  on 
the  trial.  Its  establishment  depended  upon 
oral  testimony,  the  credibility  of  which  was 
an  inquiry  of  fact  which  should  have  been 
submitted  to  the  Jury,  to  have  rendered  the 
oral  InstructlonB  unassailable  by  the  defend- 
ant T.  O.  I.  &  R.  Co.  V.  Hamilton,  100  Ala. 
252,  14  South.  167,  46  Am.  St  Rep.  48 ;  Ful- 
ler V.  Gray,  116  Ala.  238,  22  South.  676;  B. 
ft  D.  R.  Co.  V.  Greenwood,  99  Ala.  501,  14 
South.  495 ;  Carter  v.  Chambers,  79  Ala.  223. 

Under  the  evidence  there  was  no  error  in 
the  refusal  of  the  special  instructions  re- 
quested by  the  defendant  For  the  error 
pointed  out  In  the  oral  Instructions,  the 
Judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded. 

Beversed  and  remanded. 

HARALSON,  TZSON,  and  Am>BBSON, 
JJ-  concur. 


HOMB    INS.   CO.    OF   NBW  TORE   ▼. 

MOBBOW. 

(Supreme  C!oort  of  Alabama.    Nov.  28,  1905.) 

iHBuaAHOB  —  Fibs   Pouot  —  Pbovision   fob 

AnniTIOHAI.    InSXTBAHCK— CONSTBUCTIOR. 

The  phrase,  "^1,500  total  concurrent  in- 
surance permitted,  including  this  policy,"  In- 
dorsed on  a  fire  poli<7,  limits  the  total  amount 
of  insurance  to  $1,600,  and  does  not  allow 
$1,500  additional  insurance. 

Appeal  from  drcnit  Court,  Marengo  Coun- 
ty; A.  H.  Alston,  Judge. 

"To  be  officially  reported." 

Action  by  Robert  E.  Morrow  against  the 
Home  Insurance  Company  of  New  York. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

McDanlel  ft  Powell,  for  appellant  Elmore 
ft  Harrison,  for  appellee. 

DOWDELL,  J.  The  complaint  as  origi- 
nally filed  contained  15  counts,  but  was  subse- 
quently amended  by  striking  out  all  the 
counts  except  the  first  4.  These  four  counts 
declared  on  a  policy  of  fire  insurance  and 
were  substantially  in  C!ode  form.  The  eighth, 
nlntb,  tenth,  eleventh,  and  fourteenth  pleas, 
in  answo:  to  the  complaint  set  up  the  de- 
fense of  a  breach  of  the  conditions  of  the 
contract  sued  on,  in  that  the  plaintiff,  at 
the  time  of  obtaining  the  insurance  and  pro- 
curing the  policy,  had  other  and  additional 
insurance  upon  the  property  insured.  To 
these  pleas  the  plaintiff  filed  special  replica- 
tion, setting  up  a  permit  by  the  defendant 
for  |1,500  total  concurrent  insurance,  Includ- 
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lug  Bald  policy,  wbldi  said  permit.  It  Is 
averred,  was  Indorsed  on  or  added  to  said 
policy  before  the  same  was  Issued.  The 
permit,  averred  In  the  replication  to  have 
been  indorsed  on  or  added  to  said  policy, 
was  in  words  and  flgnres  as  follows :  "$1,500 
total  concurrent  Insurance  permitted.  Includ- 
ing this  policy."  The  defendant  demurred 
to  the  replication  on  the  several  grounds 
specified  in  the  demurrer. 

The  court  overruled  the  demurrer,  and  in 
so  doing  committed  error.  To  our  minds  it 
needs  no  argument  to  demonstrate  that  the 
language  employed  in  the  permit  for  con- 
current insurance  was  a  limitation  upon  the 
total  amount  of  insurance  to  be  put  upon 
the  property  insured.  By  no  rule  of  con- 
struction can  it  be  said,  from  the  language 
employed,  namely,  "$1,600  total  concurrent 
insurance  permitted,  including  this  policy," 
that  It  was  intended  that  $1,500  additional 
insurance  should  be  allowed.  Such  a  con- 
struction would  do  violence  to  the  plain 
meaning  of  the  terms  of  the  permit  The 
decision  in  the  case  of  L'Engle  v.  Scottish 
Union  &  National  Insurance  Company  (Fla.) 
37  South.  462,  67  L.  R.  A.  681,  cited  and 
relied  upon  by  counsel  for  appellee  as  being 
"on  all  fours"  with  the  present  case,  was 
by  a  divided  court.  Without  approving  or 
disapproving  what  was  there  said,  it  is 
su£Bclent  to  say  that  the  facts  differentiate 
the  present  case  from  that  one.  The  terms 
of  the  permit  indorsed  on  the  policies  as 
to  concurrent  Insurance  were  very  different. 

There  are  other  questions  presented  by  the 
record ;  but  we  need  not  consider  them,  since 
the  one  which  we  have  passed  upon  above 
is  conclusive  of  the  case.  It  was  not  denied, 
but  was  admitted  by  the  plaintiff,  on  the 
trial  below,  that  at  the  time  be  obtained 
the  policy  sued  upon  he  had  other  insurance 
on  the  property  In  question  to  the  amount 
of  $1,500  in  the  JEtaa.  Insurance  Company 
of  Hartford. 

For  the  error  pointed  out,  the  Judgment 
of  the  court  will  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

HARALSON,  ANDERSON,  and  DBNSON, 
JJ.,  concur. 


ROBBINS  et  al.  v.  BROWN  et  al. 
(Su{>reme  Court  of  Alabama.    Nov.  14,  1905.) 

Appeal  —  Appkalablb  Obdxbs  —  Decbeb  or 

Rktesbkce. 
A  decree  of  reference  in  a  chancery  case, 
which  does  not  determine  the   equities  of  the 
bill,  is  not  appealable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cenc  Dig.  Appeal  and  Error,  {{  C42,  735.] 

Appeal  from  Chancery  Court  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

"Not  officially  reported." 

Suit  by  Lewis  Brown,  Jr.,  by  his  next 
friend,  and  another,  against  Joseph  S.  Rob- 


bins  and  others.    From  •  decree  of  reference^ 
defendants  appeal.    Dismlased. 

Ervln  &  McAleer,  for  appellants.  D.  B. 
Cobbs  and  R.  H.  Clarke,  for  appellees. 

DOWDELL,  J.  The  decree  from  which  the 
appeal  is  taken  is  not  a  final  decree,  nor  is  it 
such  an  interlocutory  decree  as  will  author- 
ize an  appeal  The  decree  is  simply  a  decree 
of  reference,  and  nothing  more.  It  In  no 
sense  determines  the  equities  of  the  bill.  It 
is  true  the  chancellor  expressed  his  opinion 
that  the  complainants  were  entitled  to  re- 
lief "upon  compliance  with  the  statute,"  bat 
he  did  not  so  order  or  decree.  It  follows 
that,  the  decree  not  being  one  from  which  an 
appeal  can  be  prosecuted,  the  appeal  must  be 
dismissed. 

Dismissed. 

HARALSON,  ANDERSON,  and  DBNSON. 
JJ.  concur. 


LEATHERBURT  v.   SPOTSWOOD,  TURN- 
ER &  CO. 
(Snpreme  Court  of  Alabama.    Nov.  22.  190S.) 

1.  Bnxs  Ain>  Notes — Obdebs  —  YAUAiroa  bb- 

TWEEIT   ALLEOATIOITS   AND   PSOOr. 

A  complaint  declaring  on  a  written  order 
in  which  defendants  were  instructed  to  pay 
over  to  plaintiff,  or  order,  all  sums  of  money 
for  lumber.  Is  fatally  variant  from  an  order  of- 
fered in  evidence  directing  defendants  to  pay 
to  the  order  of  plaintiff  an  amount  due  him  on 
lumber  shipped,  and  no  recovery  can  be  had. 

2.  Appeal — ^Habmless  ESbbob. 

Where  defendants  were  entitled  to  an  af- 
firmative charge,  any  errors  committed  by  the 
trial  court  involved  no  Injury  to  the  plamtiff. 

Appeal  from  Circuit  Court,  Mobile  County; 
Wm.  S.  Anderson,  Judge. 

"Not  officially  reported." 

Action  by  George  S.  Leatberbnty,  Jr.. 
against  Spotswood,  Turner  &  Go.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

B.  B.  Boone,  for  appellant  Lilians,  Hanaw 
&  Plllans,  for  appellees. 

DENSON,  J.  The  complaint  contained  a 
single  count,  which,  as  last  amended,  reads 
as  follows:  "The  plaintiff  claims  of  the  de- 
fendants the  sum  of  $912.35  due  the  plaintiff 
upon  a  certain  written  order  signed  'John  O. 
Gresham  Diamond  Lbr.  Co.,'  on  the  twenty- 
fourth  day  of  August  1903,  in  which  taid 
iorttten  order  gaid  defendantt  were  {nstniot- 
ed  to  pay  over  to  the  pMntitf,  Oeorge  8. 
Leatherbury,  Jr.,  or  order,  aU  tmiu  of  money 
due  said  Oresham  J>y  the  defendantt  for 
lumber.  And  the  plaintiff  avers  that  said 
written  order  was  accepted  in  writing  by 
said  defendants,  and  that  they  indorsed  in 
writing  thereon:  'O.  K.  Spotswood,  Turner 
&  Co.'  And  plaintiff  avers  that  at  the  time 
the  said  defendants  accepted  said  written  or- 
der they  were  due  the  said  John  O.  Gresham 
Diamond  Lumber  Company  the  sum  of  $912.- 
35  for  lumber,  and  that  said  sum  after  said 
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acceptance  of  said  order  by  defendants  be- 
came payable  by  the  defendants  to  tbe  plain- 
tiff. And  plaintiff  further  avers  that  be  Is 
the  real  party  Interested  In  the  payment  of 
said  money  upon  said  order,  and  that  the  said 
order  Is  the  property  of  the  plaintiff,  and 
the  said  sum  of  money  became  dne  on  said 
order  to  tbe  plaintiff,  and  after  the  same  be- 
came due  payment  was  demanded  by  tbe 
plaintiff  of  the  defendants,  and  payment  re- 
fused by  tbe  defendants,  in  violation  of  their 
written  agreement  to  pay  said  sum  to  tbe 
plaintiff,  or  some  other  person  on  tbe  written 
order  of  the  plaintiff.  Plaintiff  avers  that 
all  of  the  aforesaid  transactions  occurred 
prior  to  the  bringing  of  this  action  in  this 
court.  Wherefore  he  sues  ftnd  demands 
Judgment  for  $942.35,  with  interest  on  said 
sum  from  September  7,  1903."  The  itallcl- 
satiOD  in  the  complaint  is  ours. 

It  Is  manifest  that  the  italicized  portion 
of  the  complaint  is  matter  of  essential  de- 
scription of  the  order  upon  which  the  com- 
plaint is  predicated.  Indeed,  as  alleged,  it 
it  made  a  material  part  of  the  order.  Being 
matter  wbich  Is  of  the  essence  of  the  order, 
strict  proof  of  it  should  have  been  made. 
Greenleaf  on  Evidence  (IQtb  Ed.)  Si  68,  63, 
66.  Tbe  order  offered  In  evidence  is  in  this 
language: 

"MobUe,  Ala.  August  24tb,  1903. 
"Spots wood,  Turner  &  Co.:  Pay  to  tbe 
order  of  George  S.  Leatherbury,  Jr.,  amount 
dne  blm  on  lumber  shipped.  John  O.  Oresh- 
am.  Diamond  Lbr.  Go. 
"O.  K.  Spotswood,  Turner  &  Co." 
It  seems  to  us  clear  that  tbe  order  pro- 
duced is  materially  and  fatally  variant  from 
tbe  description  alleged  in  the  complaint, 
and,  further,  that  It  is  not  In  legal  effect 
the  order  declared  on.  It  is  also  settled 
law  tbat,  when  there  Is  a  fatal  variance  be- 
tween tbe  pleadings  and  proof,  no  recovery 
can  be  bad.  Phillipe  v.  A.  G.  Co.,  110  Ala. 
521.  18  South.  104;  Gibner  v.  Wallace,  76 
Ala.  222;  Peck  v.  Asburst,  108  Ala.  438, 
10  South.  781;  4  Mayfleld's  Dig.  p.  1062,  f 
121. 

Tbe  bill  of  exceptions  sets  out  all  the  evi- 
dence^ Tbe  affirmative  charge,  with  hy- 
potbesis,  requested  by  defendants,  should 
have  been  given.  It  was  refused;  never- 
tbelees  the  verdict  and  Judgment  was  In  tbe 
defendants'  favor.  As  tbe  defendants  were 
entitled  to  the  affirmative  charge  in  their 
favor  on  account  of  tbe  matter  and  principles 
above  adverted  to,  it  is  wholly  immaterial 
whether  tbe  record  exhibits  any  errors  com- 
mitted by  the  trial  court  or  not,  since^  if 
any  were  committed,  they  involved  no  in- 
jury to  tbe  plaintiff.  Seymour  v.  Farquhar, 
98  Ala.  292,  8  South.  466;  Waldman  v.  N. 
B.  &  M.  I.  Ga,  91  Ala.  171.  8  South.  666, 
24  Am.  St  Rep.  8S3;  Adler  v.  Prestwood, 
122  Ala.  867,  24  South.  909. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

HABALSON,  DOWDBLL,  and  ANDBB- 
SON,  JJ.,  concur. 


STATE  T.  MOBRI& 

(Supreme  Court  of  Alabama.    May  11,  1005.) 

Cbiuinal  Law— ^Appeal  bt  State. 

Cr.  Cod.)  1806,  g  4315,  authorizing  the  state 
to  appeal  in  a  criminal  case  where  the  act  un- 
der which  the  indictment  or  information  is 
preferred  is  held  to  be  unconstitutional,  does 
not  warrant  an  appeal  by  the  state  from  a  judg- 
ment in  a  criminal  case  which  holds  the  act 
creating  the  court  in  which  the  prosecution  was 
instituted  to  be  unconstitutional  and  void. 

Appeal  from  City  Court  of  Bessemer ;  B.  C. 
Jones,  Judge. 

"Not  officially  reported." 

Reuben  H.  Morris  was  prosecuted  toe 
shooting  on  a  public  road,  and,  a  Judgment 
being  rendered  in  his  favor,  the  state  appeals. 
Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  tbe  State. 
Frank  S.  White  &  Sons,  for  appellee. 

TTSON,  J.  The  defendant  was  prosecuted 
upcm  affidavit  charging  him  with  the  offense 
of  shooting  along  or  across  a  public  road 
(section  5354,  Cr.  Code  1896),  made  before 
one  Jackson  as  judge  of  the  Inferior  court 
of  Bessemer.  On  a  hearing  upon  this  affi- 
davit before  Jackson  be  was  committed,  and 
appealed  to  the  city  court  of  Bessemer.  In 
the  city  court  tbe  solicitor  died  a  complaint 
charging  blm  with  the  offense  described  in 
tbe  affidavit  To  the  affidavit  and  warrant 
the  defendant  filed  pleas  in  abatement  set- 
ting up  that  the  act  of  the  Legislature  (Loc. 
Acts  1903,  p.  482),  creating  tbe  inferior  court 
of  Bessemer,  is  imconstttutional  and  void. 
To  these  pleas  tbe  state  interi)osed  a  demur- 
rer, and  also  made  a  motion  to  strike  tbeoL 
Tbe  demurrer  and  motion  were  overruled  by 
tbe  court  On  issue  joined  on  the  pleas,  a 
judgment  was  rendered  in  favor  of  defendant 
from  wlilcb  judgment  tbe  state  prosecutes 
tills  appeal. 

The  only  right  of  appeal  granted  to  tbe 
state  in  criminal  cases,  except  In  habeas  cor- 
pus cases,  is  by  virtue  of  section  4315  of  tbe 
Criminal  Code.  Tbat  section  reads  as  fol- 
lows: "In  all  criminal  cases  where  the  act 
of  the  Legislature  under  which  the  indict- 
ment or  information  Is  preferred  is  held  to 
be  unconstitutional,  the  solicitor  may  take 
an  appeal  in  behalf  of  the  State  to  tbe  Su- 
preme Court,"  etc.  It  Is  clear  that  the  ques- 
tion presented  to  the  trial  court  did  not  in- 
volve tbe  constitutionality  of  the  statute  un- 
der wliicb  tbe  affidavit  was  preferred,  conced- 
ing It  to  be  an  information  within  the  mean- 
ing of  tbe  statute. 

Affirmed. 

McCLELLAN,  0.  J.,  and  DOWDELL  and 
DBNSON,  JJ.,  concur. 


TROY   V.    BLYTON   LAND   00.   at  al. 
(Supreme  0>urt  of  Alabama.    Nov.  28,  1905.) 
Appeai, — Review — Recobd — Dbmukbebs. 

Asaignme'its  of  error,  complaining  of  a 
decree  overruling  the  several  grounds  of  the 
demurrer  to  tbe  petition,  cannot  be  considered ; 
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the  record  not  showing  any  decree  on  the  de- 
murrer, bnt  showing  that,  subsequent  to  the 
filing  of  the  demurrer,  an  answer  was  filed, 
and  the  cause  was  submitted  for  final  decree  by 
defendant  solely  on  her  answer. 

Appeal  from  Cbancery  Oourt,  Jefferson 
Oonnty;  John  O.  Garmlcheal,  Chancellor. 

"Not  officially  reported." 

Salt  by  the  Blyton  Land  Company  and 
others  against  Florence  L.  Tioy,  executrix. 
Decree  for  complainants,  and  defendant  ap- 
peals.   Affirmed. 

Daniel  W.  Troy,  for  appellant  London  ft 
Loudon,  for  appellees. 

DOWDELL,  J.  The  asslgnm^its  of  error 
numbered  from  1  to  16,  Incluslre,  complain  of 
the  decree  of  the  chancellor  oyemillng  the 
several  gronnds  of  appellant's  demurrer  to 
the  complainants'  petition.  The  chief  In- 
sistence In  argument  by  counsel  for  appellant 
Is  based  on  these  assignments.  The  record 
does  not  show  any  decree  by  the  chancellor 
on  the  demurrer,  and  it  does  show  that  sub- 
sequent to  the  filing  of  the  demurrer  an  an- 
swer was  filed  by  the  appellant — ^respondent 
to  the  petition — and  the  cause  was  submitted 
for  final  decree  by  the  appellant  solely  upon 
her  answer.  In  this  state  of  the  record,  no 
decree  on  the  demurrer  being  shown,  the  first 
16  assignments  of  error  are  without  merit 

When  the  cause  was  submitted  for  final 
decree,  the  order  of  submission  shows  that  it 
was  submitted  on  the  part  of  the  complain- 
ants on  pleading  and  testimony  of  witnesses 
as  noted,  and  on  the  part  of  the  respondent 
Florence  L.  Troy,  alone  upon  her  answer  to 
the  petition.  It  is  insisted  in  argument  that 
the  complainants'  case  was  not  made  out 
We  cannot  assent  to  this.  On  the  contrary, 
we  think  every  essential  averment  of  the 
petition  was  supported  by  the  evidence,  and 
the  chancellor  had  ample  proof  upon  which 
to  rest  the  decree  that  be  rendered,  and  it 
will  be  here  affirmed. 

Affirmed. 

HARALSON,  SIMPSON,  and  DBSNSON,  JJ„ 

concur. 


BIRMINGHAM   RT.   &  ELECTRIC  CO.   T. 

MASON. 
(Supreme  Court  of  Alabama.    Nov.  2d,  1006.) 

1.    WtTNKSSXS  —   CBOSS-EZAMINATION— SCOFK 

OF  IwQCIBT. 

The  scope  of  inquiry  on  cross-examination 
Is  limited  only  by  the  sound  discretion  of  the 
court,  with  a  view  to  test  the  memory,  skill, 
accuracy,  and  judgment  of  the  witness  and 
the  consistency  of  his  answers  with  each  other 
and  with  his  present  testimony. 

[Bid.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {{  931-948.] 

2.  Same  —  IicFBACHHim:  —  Pbedicatk    tob 
Pboot  or  IifconsiSTERT  Statems:^. 

A  question  propounded  to  a  witness  with 
reference  to  what  he  said  to  a  third  person  was 
proper,  where  it  laid  the  predicate  for  proof  of  a 


statement  which.  If  made  by  the  witness,  was 
contradictory  to  hla  evidenea 

[Ed.  Note. — For  cases  in  point  see  voL  50, 
Cent  Dig.  Witnesses.  {{  1228-1242.] 

8.  Apfkal  —  Habuless    E^bbob  —  RmjiTo   on 
QuESTioir  TO  Wmncss. 

Any  error  in  allowing  a  question  to  be  pro- 
IMunded  to  a  witness  as  to  contradictory  state- 
ments made,  to  a  third  person  would  be  cored 
by  the  evidence  of  such  third  person,  when 
called  to  prove  the  contradictory  statement  that 
no  such  statement  was  made. 

4.  Cabbiebs — ABSArLT  Aim  Battkbt  bt  Cobt- 

DUOTOB — I  NBTBUOnONB. 

In  an  action  against  a  carrier  for  damages 
for  assault  and  battery  committed  by  its  con- 
ductor upon  a  passenger,  the  court  charged  that 
"even  though  it  be  the  duty  of  the  conductor  to 
keep  [plaintiff]  out  of  that  part  of  the  car  for 
white  people,  yet  it  was  the  duty  of  the  conduct- 
or not  to  use  any  more  force  than  was  neces- 
sary for  that  purpose,  and,  if  no  force  was 
necessary,  then  ft  was  the  duty  of  the  conductor 
not  to  use  any  force  to  injure  plaintiff."  Held, 
that  the  giving  of  such  charge  was  not  reversi- 
ble error,  even  if  it  be  conceded  that  it  is 
argumentative  and  abstract 

5.  Tbiai/ — Ikstbuctioits — Uiroui  PBoiamiTCB 

TO  PABTICTTLAB  EnDBHCB. 

A  requested  instruction,  giving  ondne  prom- 
inence to  the  evidence  of  a  witness  named,  is 
properly  refused. 

[Ed.  Note. — For  cases  in  iwint  see  voL  46, 
Cent  Dig.  Trial,  t  678.] 

6.  New  TbiaI/— Papsbs  Ikfbofeblt  Sbrt  to 
Jury  Rook. 

That  the  bill  of  exoej>tions  which  was  re- 
served on  a  former  trial  of  the  case  was  in- 
advertently handed  to  the  jury  on  their  retire- 
ment was  not  ground  for  new  trial,  where  the 
proof  offered  oy  defendant  to  support  this 
ground  of  the  motion  did  not  show  who  handed 
the  papers  to  the  Jury,  and  there  was  no  claim 
that  the  possession  by  the  jury  of  such  bill 
was  the  result  of  misconduct  on  the  part  of 
any  one,  and  it  was  further  diown  that  the  bill 
was  not  read  by  the  jury. 

7.  Sake  —  Pboceediros  to  Pbocubb  —  Am- 
DAViTS  or  Jubobs. 

Where  a  motion  for  a  new  trial  is  asked 
on  the  ground  that  the  bill  of  exceptions  which 
was  reserved  on  a  former  trial  of  the  case  was 
improperly  sent  to  the  jury  room,  affidavits  of 
the  jurors  are  admissible  to  show  that  the  bill 
was  not  read  in  the  jury  room. 

8.  Same— Gkouhds— Com  Duor  or  Counsel. 

The  persistence  of  counsel  for  plaintiff  in 
their  effort  to  prove  the  general  reputation  of 
plaintiff  is  not  ground  for  a  new  Ixial,  where 
no  witness  gave  evidence  of  such  reputation. 

9.  Afpeai.  —  QuEsnoRS  of  Fact— Dkusiom 

OR  MOTIOR  FOB  NSW  TBIAL. 

The  Supreme  Court  will  allow  all  reason- 
able presumptions  of  the  correctness  of  the 
judgment  denying  a  motion  for  a  new  trial, 
and  will  not  reverse  on  the  ground  that  the 
preponderance  of  the  evidence  is  against  the 
verdict,  although  the  verdict  for  plaintiff  is 
supported  only  by  his  own  evidence  and  that  of 
one  other  witness,  while  the  defense  is  supported 
by  the  evidence  of  four  witnesses. 

Appeal  from  Circuit  Court  Jefferson 
County;  A.  A.  Coleman,  Jndg& 

"To  be  officially   reported." 

Action  by  James  Mason  against  tbe  Bir- 
mingham Railway  &  Electric  Company  for 
damages  for  assault  and  battery  committed 
by  defendant's  conductor.  From  a  Judg- 
ment for  plaintiff,  defendant  appealsi  Af- 
firmed. 
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Charge  reqnested  by  the  plaintiff,  and 
given  by  the  court,  and  assigned  as  error, 
was  as  follows:  "(1)  Even  thongh  It  be 
the  duty  of  the  conductor  to  keep  James 
Mason  out  of  that  part  of  the  car  for  white 
people,  yet  It  was  the  duty  of  the  conductor 
not  to  use  any  more  force  than  was  neces- 
sary for  that  purpose,  and,  if  no  force  was 
necessary,  then  It  was  the  duty  of  the  con- 
ductor not  to  use  any  force  to  Injure  plain- 
tiff." The  charges  requested  by  the  defend- 
ant and  refused  by  the  court  were  the 
general  affirmatlye  charge  as  to  both  counts, 
asked  separately,  and  charges  singling  out 
testimony  of  different  witnesses.  There  was 
motion  for  new  trial,  and  the  refusal  of  the 
court  to  i^ant  It  to  defendant  is  also  assign- 
ed as  error. 

Walker,  Tillman,  Campbell  &  Morrow,  for 
appellant  Bowman,  Harsh  &  Beddow,  for 
appellee. 

DENSON,  J.  On  the  former  appeal  in 
this  case  It  was  held  that  both  counts  of 
the  complaint  were  subject  to  the  demurrer 
interposed  to  them.  Birmingham  Ry.  &  Elec. 
Co.  V.  Maeon,  137  Ala.  842,  84  South.  207. 
On  remandment  of  the  cause  plaintiff 
amended  the  first  count  of  the  complaint 
to  meet  the  demurrer  and  further  amended 
the  complaint  by  striking  out  the  second 
connt'  The  defendant  reflled  the  demurrer 
to  the  complaint  and  the  court  orerruled 
it  The  first  assignment  of  error  challenges 
the  correctness  of  the  court's  ruling  on  the 
demurrer,  but  the  assignment  Is  waived  in 
the  brief  of  counsel. 

The  plaintiff  seeks  to  recover  damages 
alleged  to  have  occurred  to  him  as  the  re- 
sult of  an  assault  and  battery  alleged  to 
have  been  committed  on  lilm  by  defendant'* 
conductor,  acting  within  the  line  and  scope 
of  his  authority,  and  while  plaintiff  was 
l)elng  carried  as  a  passenger  on  one  of  de- 
fendant's cars.  The  evidence  for  the  plain- 
tiff tended  to  prove  the  allegations  of  the 
complaint 

W.  S.  Flnley,  as  a  witness  for  the  d»> 
fendant  testified  that  be  was  the  conductor 
in  charge  of  the  car  on  which  the  plaintiff 
was  a  passenger  at  the  time  he  claimed  he 
was  assaulted.  His  testimony  tended  to 
show  that  no  assault  was  made  on  the  plain- 
tiff, and  that  he  did  not  grab  the  plaintiff 
in  the  throat  and  choke  him  and  shove  him 
back  from  the  car,  as  was  testified  to  by  the 
plaintiff.  On  cross-examination  he  testified 
that  J.  D.  Phillips  was  on  bis  train  that 
evening  learning  the  route.  "In  cross-exam- 
ination, an  adverse  party  is  usually  allowed 
great  latitude  of  inquiry,  limited  only  by 
the  sound  discretion  of  the  court  with  a 
view  to  test  the  memory,  the  purity  of  prin- 
ciple, the  skill,  accuracy,  and  Judgment  of 
the  witness,  and  the  consistency  of  his  an- 
swers with  each  other  and  with  his  present 
testimony,  to  enable  the  Jury  to  Judge  of  the 
degree  of  confidence  they  may  safely  place 


in  his  testimony."  2  Wlgmoie  on  Evidence, 
H  944,  945,  995.  Considering  the  cross- 
examination  of  the  witness  Flnley  in  Its  en- 
tirety, we  think  it  falls  within  the  scope  of 
the  rule  as  above  stated,  and  that  the  court 
committed  no  error  in  overruling  the  ob- 
jections of  defendant  to  the  questions  pro- 
pounded by  the  plaintiff  to  the  witness  on 
cross-examination.  Caml>eirB  Case,  23  Ala. 
44;  Stoudenmire  v.  Williamson,  29  Ala.  558; 
Tbomason  v.  Dili,  30-  Ala.  444;  Seale  v. 
Cbambliss,  35  Ala.  19;  Ingram's  Case,  87 
Ala.  67 ;  Noblln's  Case,  100  Ala.  IS,  14  South. 
767;  Tobias  v.  Trelst  103  Ala.  664,  15  South. 
014;  Rhodes  Furniture  Co.  v.  Weeden,  108 
Ala.  252,  19  South.  318;  Sou.  Ry.  Co.  v. 
Brantley,  132  Ala.  655,  32  South.  300;  Hath- 
away V.  Crocker,  7  Mete.  266;  Langley  ▼. 
Wadaworth,  99  N.  Y.  63,  1  N.  B.  106;  2  Wig- 
more  on  Evidence,  {  944. 

Nor  did  the  court  commit  error  in  over- 
ruling defendant's  objection  to  the  question 
propounded  by  plaintiff  to  witness  Flnley 
with  reference  to  what  Flnley  said  to  J.  D. 
Phillips  between  East  Highlands  and  Bir- 
mingham. The  question  properly  laid  a  predi- 
cate for  proof  of  a  statement  which,  if  made 
by  the  witness,  was  contradictory  to  the 
witness'  evidence.  N.  A.  R.  Co.  v.  Mansell, 
138  Ala.  562,  36  South.  459.  But  if  there 
had  been  error  In  allowing  the  question,  the 
error  would  have  been  cured  by  Phillips' 
evidence.  Phillips,  when  called  by  plaintiff 
to  prove  the  contradictory  statement  testi- 
fied that  B^nley  made  no  such  statement  u 
was  insisted  upon  by  the  plaintiff. 

The  written  charge  given  at  the  request 
of  the  plaintiff  asserts  a  correct  proposition 
of  law.  B.  Ry.  ft  Elec.  Co.  v.  Baird,  130 
Ala.  334,  80  South.  466,  64  L.  R.  A.  752, 
89  Am.  St  Rep.  43.  The  insistence  of  the 
defendant  with  respect  to  this  charge  is 
that  It  Is  argumentative  and  abstract 
Granting  that  the  insistence  Is  correct  it 
does  not  follow  that  the  giving  of  the  charts 
was  reversible  error.  Kan's  Case,  106  Ala. 
1,  17  South.  328;  A.  O.  S.  R.  Co.  V.  Frazier, 
98  Ala.  45,  0  South.  303,  80  Am.  St  R«p. 
28;  Russell  v.  Irwin,  38  Ala.  44;  2  May- 
field's  Dig.  p.  565,  It  67,  73.  Charges  4 
and  6  requested  by  the  defendant  gave  un- 
due prominence  to  the  evidence  of  the  wit- 
ness named  in  them,  and  for  this  reason 
they  were  properly  refused.  Steed  ▼. 
Knowles,  97  Ala.  574,  12  South.  75;  Sou. 
Ry.  Co.  V.  Reaves,  129  Ala.  457.  29  South. 
594;  Sou.  BeU  Co.  v.  Mayo,  134  Ala.  641, 
33  South.  16.  Errors  assigned,  based  upon 
the  refusal  of  the  court  to  give  other  char- 
ges requested  by  the  defendant  are  not  in- 
sisted on  in  brief  of  counsel. 

One  ground  of  the  motion  for -a  new  trial 
was  that  the  bill  of  exceptions  which  was  re- 
served on  a  former  trial  of  the  case  was  in- 
advertently handed  to  the  Jury  on  their  re- 
tirement and  that  the  Jniy  bad  the  bill  with 
tliem  In  their  dellberatlona.  The  proof  offer- 
ed by  the  defendant  to  support  this  ground 
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of  the  motion  does  not  show  who  banded  the 
papers  to  the  Jury,  nor  was  there  any  In- 
sistence that  the  possession  by  the  Jury  of  the 
bill  of  exceptions  was  the  result  of  miscon- 
duct on  the  part  of  any  one.  The  extent  to 
which  the  evidence  of  the  defendant  went  was 
to  show  that  the  Jury  had  the  bill  of  exceptions 
In  the  Jury  room.  The  rule  as  laid  down 
In  the  Encyclopedia  of  Pleading  &,  Practice 
(volume  12,  p.  603)  Is  that,  "where  papers 
which  should  not  properly  go  to  the  Jury  are 
sent  to  the  Jury  room  through  Inadvertence  or 
accident,  and  not  through  the  connivance  of 
the  prevailing  party,  the  verdict  will  not 
ordinarily  be  set  aside  on  that  account,  if  It 
does  not  appear  that  the  unsuccessful  party 
was  prejudiced  thereby."  Certainly,  if  It  is 
made  to  appear  that  the  bill  of  exceptions 
was  not  read  by  the  Jury,  no  Injury  could 
have  resulted  from  the  Jury  having  It  with 
them.  12  Ency.  of  PI.  &  Pr.  604,  and  note  1 ; 
Hlx  v.  Drury,  5  Pick.  296. 

It. was  made  to  appear  in  this  case  by  the 
affidavits  of  the  Jurors  that  the  bill  was  not 
read.  But  the  defendant  objected  to  the 
affidavits  of  the  Jurors  being  used  as  evi- 
dence, and  reserved  an  exception  to  the  rul- 
ing of  the  court  allowing  them  in  evidence. 
It  is  settled  law  with  ns,  based  on  public 
policy,  that  affidavits  of  Jnrors  cannot  be 
used  as  evidence  to  impeach  their  verdict. 
Clay  V.  City  Council  of  Montgomery,  102  Ala. 
297, 14  South.  646  J  City  of  Bufaula  v.  Speight, 
121  Ala.  618,  26  South.  1009.  But  it  seems 
to  be  the  rule  that  the  affidavits  of  Jurors 
may  be  used  to  support  the  verdict  when  as- 
sailed, especially  so  when  the  affidavits  re- 
late to  extrinsic  matters,  such  as  did  not 
enter  Into  or  form  a  part  of  the  deliberations 
of  the  Jury.  The  affidavits  of  the  Jurors  in 
this  case  did  not  involve  their  motives  In 
making  the  verdict  nor  the  means  by  which 
the  verdict  was  reached;  but,  on  the  con- 
trary, they  show  that  the  matter  complained 
of  did  not  enter  into  the  deliberations  of 
the  Jury,  and  the  matter  contained  in  the 
affidavits  has  no  tendency  whatever  to  stul- 
tify the  Jury.  We  think  the  court  committed 
no  error  in  receiving  the  affidavits  of  the 
Jurors.  14  Ency.  PL  &  Pr.  905,  note  6 ;  Clay 
T.  City  of  Montgomery,  102  Ala.  297, 14  South. 
646 ;  City  of  Eufaula  v.  Speight,  supra ;  L.  &N. 
B.  Co.  V.  Sides,  129  Ala.  899,  29  South.  798; 
G.  P.  B.  Co.  V.  Dooley,  86  Ga.  294,  12  S.  B. 
923,  12  L.  R.  A.  342. 

Under  the  evidence  In  the  case  we  cannot 
say  that  the  damages  accorded  the  plalutUF 
are  excessive. 

The  persistence  of  counsel  for  the  plaintiff 
in  their  effort  to  prove  the  general  reputation 
of  the  plaintiff  was  made  a  ground  of  the 
motion  for  a  new  trial.  No  witness  gave  evi- 
dence of  the  reputation  of  the  plaintiff. 
Therefore  there  is  no  reason  for  granting  a 
new  trial  on  that  ground  of  the  motion. 

The  only  remaining  question  is,  should  the 
motion  for  the  new  trial  have  been  granted 


on  the  ground  that  the  verdict  of  tbe  jury 
was  contrary  to  the  evidence.  It  Is  true  that 
the  case  for  the  plaintiff  was  supported  only 
by  bis  own  evidence  and  that  of  one  other 
witness,  while  the  defense  was  supported 
by  the  conductor  and  three  other  witnesses. 
It  is  also  true  that  the  evidence  of  the  plain- 
tiff and  that  of  the  defense  was  in  sharp 
conflict  "After  allowing  all  reasonable  pre- 
sumptions of  the  correctness  of  the  Judgment 
denying  the  motion  for  the  new  trial,  we  are 
not  convinced  that  the  preponderance  of  the 
evidence  against  the  verdict  is  so  decided  as 
to  clearly  convince  us  that  the  verdict  Is 
wrong  and  unjust"  Cobb  v.  Malone,  92  Ala. 
630.  9  South.  738;  T.  O.  I.  &  R.  Co.  v.  Stevens, 
115  Ala.  461,  22  South.  80 ;  A.  G.  S.  B.  Co.  v. 
Hamilton,  136  Ala.  843,  33  South.  157. 

Having  discovered  no,  reversible  error  In 
the  record,  the  Judgment  appealed  from  mnst 
beafDrmed. 

HARALSON,  DOWDELL,  and  SIMPSON, 
JJ.,  concur. 


KNIGHT  V.  BTATBL 
(Supreme  Court  of  Alabama.    May  11,  19(Ki.) 

Labcent  —  Indiotoent  —  Desobiftion   of 

Pbopebtt. 
An  indictment  for  crand  larceny,  charging 
the  fraudulent  taking  of  one  bill  of  the  lawful 
currency  of  the  United  States  of  America,  of 
tbe  denomination  of  fifty  dollars,  the  personal 
property  of  a  certain  person,  sufficiently  de- 
scribes the  property. 

[Ed.  Note. — For  cases  in  point,  see  voL  32, 
Cent  Dig.  Larceny,  {  74.] 

Appeal  from  City  Gonrt  of  Mohtgom^; 
Wm.  H.  Thomas,  Judge. 

"Not  officially  reported." 

Minnie  Knight  was  convicted  of  grand 
larceny,  and  she  appeals.    Affirmed. 

Pearson  &  Richardson,  for  appellant 
Massey  Wilson,  Atty.  Grcn.,  for  the  State. 

DENSON,  X  The  appellant  was  indicted 
on  the  charge  of  grand  larceny,  In  that  she 
"fraudulently  took  and  carried  away  one 
bill  of  the  lawful  currency  of  the  United 
States  of  America,  of  tbe  denomination  of 
fifty  dollars,  the  personal  property  of  R.  L. 
Harmon,"  etc.  She  was  found  guilty  by  the 
Jury,  and  her  punishment  fixed  at  three 
years'  imprisonment  Before  being  sentenced 
she  moved  in  arrest  of  Judgment  on  two 
grounds,  in  substance  that  the  description 
of  the  property  alleged  to  have  been  stolen 
was  Insufficient  This  motion  was  overruled, 
and  properly  so.  The  description  is  sufficient 
Thomas  ▼.  State,  117  Ala.  84;  23  South. 
659,  and  cases  cited;  Brown  v.  State,  120  Ala. 
342,  349,  25  South.  182.  No  other  question 
is  presented  by  the  record. 

Affirmed,  on  above  authorities,  and  upon 
the  authority  of  Turner  v.  State,  124  Ala. 
59,  27  South.  272 ;  Grant's  Case,  56  Ala.  201. 
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FEELITA    ▼.    JONES,    Cihief    of    Police. 

(Supreme  Court  of  Florida,  Division  A.    Not. 
28.   1905.) 

Habbas  Oobpxw— RBTnw. 

When  a  municipal  ordinance  is  not  before 
the  court,  its  invalioi^  cannot  be  adjudged. 
(Syllabus  by  the  Ck>urt) 

Error  to  (31rcalt  Ciourt,  Hlllsborougb  Conn- 
ty;  Joseph  B.  Wall,  Judge. 

Application  by  O.  Ferllta  for  writ  of  ha- 
beas corpus  to  J.  S.  Jones,  chief  of  police  of 
the  city  of  Tampa.  From  an  order  deny- 
ing the  writ,  petitioner  brings  error.  Af- 
firmed. 

T.  E.  liucaa  and  Ounby  &  Gibbons,  for 
plaintiff  in  error.  C.  0.  Whitaker  and  W.  H. 
Ellis,  Atty.  Oen.,  for  defendant  In  error. 

PER  CURIAM.  This  is  a  writ  of  error  to 
a  judgmemt  of  the  circuit  court  of  Hills- 
borough county,  remanding  to  custody  the 
petitioner  In  a  habeas  corpus  proceeding  In- 
stituted to  test  the  validity  of  a  conviction 
In  the  municipal  court  of  Tampa,  under  an 
ordinance  alleged  to  be  in  contravention  of 
the  federal  Constitution. 

The  transcript  of  the  record,  however,  does 
not  present  the  ordinance  for  our  inspection ; 
and,  as  it  is  therefore  made  impossible  for 
OS  to  determine  afllrmatively  that  error  has 
been  committed,  the  judgment  must  be  af- 
firmed.   See  Freeman  v.  State,  19  Fla.  5S2. 

SHACKLBFOBD,  a  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur.  TAYLOR, 
P.  J.,  and  HOCKER  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


UELBODRNE   v.    STATE. 

(Supreme  Court  of  Florida,  Divlaion  B.    Nov. 
23,    1905.) 

1.  OBnanAi.  Law— W BIT  of  Ebbob— Fikai. 

JUDOMBNT  OB  SXNTKNCK. 

In  appellate  proceedings  the  record  proper 

in  a  criminal  case  moat  show  a  final  judgment 

or  sentence  in  order  to  support  a  writ  of  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 

Cent.  Dig.  Criminal  Law,  {  2589.] 

2.  Same— Rbcobd— Biii  of  Ezcsptiors. 

The  verdict  and  judgment  or  sentence  in 
a  criminal  case  form  parts  of  the  record  proper 
in  appellate  proceedings,  and  have  no.  place  in 
a  bin  of  exceptions  certified  by  the  judge,  and 
when  ezhibited  to  an  appellate  court  only  in 
and  by  a  bill  of  exceptions  cannot  be  recognized. 

3.  Sams— Tbanbobift. 

The  record  proper  in  a  cause,  and  all  mat- 
ter properly  belonging  Uiereto,  can  be  au- 
thoritatively evidenced  to  an  appellate  court 
only  bv  a  transcript  containing  them,  duly 
certified  by  the  clerk  of  the  court  who  is  the  cus- 
todian of  such  records. 
(Syllabus  by  the  Court.) 

Error  to  (Circuit  Court,  Monroe  County; 
Jomph  B.  Wall,  Judge. 
30  SO.— 88 


Urble  Melbourne  was  convicted  of  crlme^ 
and  brings  error.    Dismissed. 

LoulB  A.  Harris,  for  plaintiff  in  error.  W. 
H.  Bills,  Atty.  Oen.,  for  the  State. 

PER  CURIAM.  This  cause  came  on  for  final 
adjudication  before  division  B  of  the  court 
upon  the  transcript  of  record  and  briefs  of 
counsel  for  the  plaintiff  In  error.  Upon  Inves- 
tigation the  court  finds  that  In  the  record  prop- 
er there  Is  no  verdict  or  final  judgment  from 
which  a  writ  of  error  will  lie.  In  the  bill  of 
exceptions  there  Is  set  out  what  purports  to 
be  a  verdict  of  conviction  and  judgment  or 
sentence,  but  thus  evidenced  this  court  can- 
not recognize  them.  A  verdict  and  the  judg- 
ment or  sentence  In  a  criminal  cose  form 
parts  of  the  record  proper  in  appellate  pro- 
ceedings, and  have  no  place  in  a  bill  of  ex- 
ceptions certified  by  the  judge,  and  when 
exhibited  to  an  appellate  court  only  In  and 
by  a  bill  of  exceptions  cannot  be  recognized. 
The  record  proper  In  a  cause  and  all  matter 
properly  belonging  thereto  can  be  authorita- 
tively evidenced  to  an  appellate  court  only  by 
a  transcript  containing  them,  duly  certified 
by  the  clerk  of  the  court  who  Is  the  custodian 
of  such  records.  Merchants'  Nat  Bank  of 
JadcBonvUle  v.  Grunthal,  38  Fla.  93,  20  South. 
809. 

The  writ  of  error  herein  must  therefore  be, 
and  Is  hereby,  dismissed,  but  without  preju- 
dice to  the  right  of  the  plaintiff  In  error  to 
sue  out  another  writ  of  error.  The  plaintiff 
in  error  being  shown  to  be  Insolvent,  the 
costs  of  this  writ  of  error  to  be  taxed  against 
the  county  of  Monroe. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 

concur. 

8HAGKLBF0RD,  O.  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


PRIOR  T.   OGLESBY. 

(Supreme  Court  of  Florida,  Division  A.    Nov, 
23,  1005.) 

1.  BVIDENCI^— RlXEVANOT. 

Whatever  evidence  Is  offered  which  will 
assist  in  knowing  which  party  speaks  the  truth 
of  the  issues  in  an  action  is  relevant,  and  when, 
to  admit  it,  does  not  override  other  formal 
rules  of  evidence;,  it  should  be  received. 

2.  Sale— Action  fob  Pbicb— EiVidenoe. 

Where  the  Issue  in  the  case  was  whether 
logs  were  delivered  to  the  defendant  under  a 
contract  with  a  tiliird  party,  or  whether  the 
plaintiff  delivered  a  portion  of  the  logs  under 
a  contract  with  the  defendant,  and  the  third 
party  had  testified  as  a  witness  for  the  plaintiff 
that  the  defendant  did  not  pay  him  for  the  logs 
hauled  by  the  plaintiff,  the  defendant  should  be 
allowed  to  show  by  cross-examination  of  this 
witness  that  he  ha!d  paid  this  witness  for  the 
hauling  of  all  the  lo^,  in  contradiction  of  the 
witness,  and  as  tendmg  to  show  that  the  con- 
tract under  which  all  the  logs  were  hauled  was 
made  with  the  third  party,  and  not  with  plain- 
tiff. 
(Syllabus  by  the  (DonrC) 
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Error  to  Olrcnlt  Court,  Santa  Rosa  County; 
James  T.  Wills,  Jndg& 

Action  by  B.  Oglesby  against  T.  J.  Prior. 
Judgment  for  plalntlfl,  and  defendant  brings 
error.    Beversed. 

Daniel  Campbell  &  Son,  for  plaintiff  In 
error. 

PARKEILL,  jr.  The  defendant  In  error, 
who  was  the  plaintiff  below,  sned  the  plain- 
tiff in  error  in  an  action  of  assumpsit  in  the 
olrcnlt  court  of  Santa  Rosa  county;  the  dec- 
laration, filed  December  7,  1903,  containing 
the  common  counts  for  goods  bargained  and 
sold,  account  stated,  money  paid,  money  re- 
celyed,  and  work  and  materials,  with  a  bill 
of  particulars  for  hauling  logs,  $280. 

The  defendant  filed  his  plea,  "never  was  in- 
debted," and,  issue  being  Joined  thereon,  the 
cause  was  tried  before  a  jury  in  September, 
1904.  There  was  a  verdict  and  Judgment  for 
the  plalntlfl  of  $220.40,  to  which  Judgment 
this  writ  of  error  la  taken. 

L  The  first  assignment  of  error  is  based 
npon  the  action  of  the  trial  court  In  sustain- 
ing the  objection  of  the  plaintiff  to  the  fol- 
lowing question,  propounded  to  the  witness 
T.  J.  Oglesby,  npon  cross-examination  by  de- 
fendant's attorney,  to  wit:  "How  much  bad 
Mr.  Prior  paid  you  on  these  logs  prior  to  the 
lime  he  gave  you  the  draft?"  This  question 
was  objected  to  by  the  plaintiff  because  It 
was  irrelevant 

The  Issue  in  the  case  at  bar  was  whether 
the  defendant  had  made  a  contract  with 
plaintiff  and  owed  him  for  hauling  certain 
logs.  The  plaintiff,  Elerson  Oglesby,  was  the 
first  witness  in  bis  own  behalf,  and  testified 
that  he  and  the  witness  T.  J.  Oglesby,  known 
as  "Jeff  Oglesby,"  were  brothers;  that  the 
defendant  hired  Elerson  to  haul  certain  logs 
and  to  deliver  them  to  Prior's  mill;  that  Jeff 
was  logging  for  the  defendant  when  Elerson 
went  there  to  work;  that  Jeff  and  Elerson 
cut  the  logs  from  the  same  lands  and  hauled 
them  to  the  same  landing,  the  logs  were  all 
branded  in  the  same  brand,  and  that  the  de- 
fendant owed  him  for  hauling  a  portion  of 
the  logs  so  delivered. 

T.  J.  (or  Jeff)  Oglesby,  a  witness  for  the 
plaintiff,  testified  that  he  made  a  contract 
with  the  defendant  to  haul  logs;  that  he  was 
hauling  the  logs  before  and  at  the  time  Eler- 
son came  there  to  haul;  that  he  and  Elerson 
hauled  the  logs  from  the  same  lands;  that 
the  logs  hauled  by  Elerson  and-  Jeff  were 
marked  In  the  same  brand  and  were  put  on 
the  same  landings;  that  hi  and  Elerson  had 
so  delivered  together  1,700  logs,  of  which  he 
had  delivered  about  one-half;  that  he  was 
present  when  Elerson  demanded  settlement 
of  Prior,  once  early  in  the  spring,  and  once 
early  in  June,  1902,  when  Prior  paid  him 
(Jeff)  a  draft  on  the  logs  for  $285;  that  he 
bad  given  numerous  orders  on  Prior  for  goods 
before  the  draft  was  given  him;  that  Prior 
paid  him  some  money,  but  that  had  nothing 
'--  Ho  with  the  logs  hauled  by  Elerson;  that 


'  Prior  did  not  pay  blm  for  the  logs  hauled  b7 
Elerson. 

After  testl^^g  aa  above  stated,  the  wit- 
ness Jeff  Oglesby  was  asked  on  cross-examina- 
tion: "How  much  had  Mr.  Prior  paid  you  for 
these  logs  prior  to  the  time  he  gave  you  the 
draft?"  This  question  was  clearly  relevant 
to  the  issue  whether  all  the  logs  were  de- 
livered to  the  defendant  by  and  under  a 
contract  with  Jeff  Oglesby  only,  as  the  de- 
fendant was  contending,  or  whether  the  plain- 
tiff, Elerson  Oglesby,  had  delivered  a  portion 
of  these  logs  under  a  contract  with  the  de- 
fendant The  defendant  should  have  been  al- 
lowed to  show  by  examination  of  this  witness, 
if  he  could  do  so,  that  he  had  paid  the  wit- 
ness Jeff  Oglesby  for  the  hauling  of  all  these 
logs,  as  tending  to  show,  in  contradiction  of 
the  witness,  that  Prior  did  pay  Jeff  for 
the  logs  hauled  by  Elerson,  and  as  tending 
to  show  that  the  contract  under  which  all 
the  logs  were  hauled  was  made  with  Jeff, 
and  not  with  Elerson,  Oglesby.  It  follows 
that  this  testimony,  which  assisted  in  making 
known  the  truth  upon  this  issue,  was  rele- 
vant, and  the  court  erred  in  sustaining  the 
plaintiff's  objection  thereto,  as  the  admission 
of  thU  testimony  did  not  override  othw 
formal  rules  of  evidence.  Platner  v.  Platner, 
78  N.  Y.  95. 

II.  The  second,  third,  fourth,  fifth,  sixth, 
and  seventh  assignments  of  error  have  been 
argued  together,  and  will  be  so  considered. 
These  assignments  of  error  are  based  npon 
the  refusal  of  the  trial  court  to  permit  the 
defendant  to  Introduce  and  read  in  evidence 
certain  orders  for  money  and  supplies  drawn 
by  T.  J.  Oglesby  on  the  defendant  on  ac- 
count of  the  hauling  of  the  logs  in  question. 
For  the  reasons  already  given  In  discussing 
the  first  assignment  of  error,  these  orders 
ought  to  have  been  allowed  In  evidence,  and 
the  court  erred  In  excluding  them  from  the 
consideration  of  the  Jury. 

The  Judgment  is  reversed,  at  the  OMt  of 
the  defendant  in  error. 

TAYLOR  and  HOOKER,  JJ.,  concor. 

8HACKLEFORD,  0.  J,  and  COGKRBEJ. 
and  WHITFIELD,  JJ„  concur  in  the  opinion. 


ai5  La.) 

No.  15,7ia 

Succession  of   KRANZ. 

(Supreme  Court  of  Louisiana.    Nov.  20,  1905.) 

1.  EixaoOTOB  —  Bonn  —  Motior    of    Fobcko 
HxiB. 

The  law  does  not  exact  bond  on  motion 
of  a  forced  heir.  The  right,  la  limited  to  the 
demand  of  creditors  or  daJmante  of  apecific 
property. 

2.  Sakb—Inveittobt— Motion  to  Axxiid. 

A  direct  action  to  set  aside  claims  to  prop- 
erty Is  the  remedy,  and  not  a  rule  asking  for 
another  inventory  or  an  amendment  of  the  old 
inventory. 
(Syllabus  by  the  Court.) 
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Appeal  from  CItII  District  C!onrt,  Parish  of 
Orleans;  John  St  Paul.  Judge. 

In  the  matter  of  the  saccesslon  of  Helen 
Kranz,  widow  of  Charles  Bnglund.  Peti- 
tion by  Mrs.  W.  B.  Dnncan  to  compel  Mrs. 
Relnhard,  testamentary  execntrlx,  to  file 
a  bond.  Petition  denied,  and  petitioner  ap- 
peals.   Affirmed. 

William  S.  Benedict,  for  appellant  Buck, 
Walshe  &  Buck,  for  appellee. 

Statement  of  Pleadings  and  of  Fact 

BREAUX,  C.  J.  Mrs.  W.  B.  Duncan, 
daughter  of  the  late  widow  of  Charles  Bng- 
lund and  forced  heir  of  her  said  mother,  peti- 
tioned the  court  to  compel  her  sister,  Mrs. 
Relnhard,  to  furnish  bond  to  secure  her 
rights  to  her  legitime. 

The  defendant,  Mrs.  Relnhard,  filed  an 
exception  to  the  petition  for  security,  on  the 
ground  that  a  forced  heir  has  no  right 
to  compel  a  testamentary  executor  to  give 
bond. 

She,  in  the  same  succession,  in  petition 
against  Mrs.  Relnhard  personally,  alleged 
that  a  supplementary  inventory  should  be 
ordered,  and  that  the  omitted  property  of 
the  succession  should  be  Inrentoried. 

The  Judge  of  the  district  court  decided 
that  the  forced  heir  is  without  right  to  com- 
pel a  testamentary  executor  to  give  bond  for 
the  amount  of  the  interest  of  such  heir  in 
the  estate,  and  accordingly  entered  Judg- 
ment 

With  reference  to  the  supplementary  in- 
ventory filed  by  Mrs.  Duncan  against  her 
co-heir,  Mrs.  Relnhard,  the  latter  Interposed 
as  a  defease  the  plea  of  no  cause  of  action, 
of  vagueness  and  Indefiniteness,  and  that 
proper  parties  had  not  been  made  defendants. 

The  judge  of  the  district  court  sustained 
this  exception,  and  dismissed  the  suit  and 
rejected  the  demand. 

The  forced  heir,  Mrs.  Duncan,  prosecutes 
this  appeal. 

The  late  Mrs.  Englund  departed  this  life 
In  January,  1906,  leaving  two  daughters,  be- 
fore named.  She  died  testate  and  left  no 
debts.  In  her  will  she  bequeathed  three- 
fourths  of  her  property  at  her  death  to  her 
daughter  Mrs.  Relnhard  and  one-fourth  to 
Mrs.  Duncan,  and  named  her  daughter  Mrs. 
Relnhard  her  testamentary  executrix  *Vltb 
full  seisin  without  bond"  (words  of  the  will). 

The  will  was  probated,  and  Mrs.  Relnhard 
qaallfled  as  executrix. 

An  Inventory  of  the  property  of  the  suc- 
cession of  the  late  Mrs.  Charles  Englund  was 
taken  on  the  28th  day  of  January,  1905. 
The  assets,  as  shown  by  this  inventory,  con- 
sisted of  a  certain  lot  of  ground  and  im- 
provements in  New  Orleans  and  some  mov- 
able property.  The  appraisement  of  this 
lot,  together  with  movable  property  of  the 
succession,  showed  total  assets  of  $9,622.11. 

In  her  motion  for  a  supplementary  in- 
ventory, Mrs.    Duncan    complains    on    the 


ground  of  failnre,  as  she  contends,  on  the 
part  of  the  notary  to  include  a  complete  Ust 
of  the  property  and  a  description  of  the 
titles,  books,  credits,  and  other  important 
papers  found  in  the  succession  of  the  de- 
ceased, and  furthermore  she  urges  that  the 
succession  of  the  deceased  embraced  an  In- 
terest in  a  business  conducted  by  her  deceas- 
ed son,  W.  F.  Englund,  that  should  be  in- 
ventoried. Th«e  is  an  act  of  sale,  dated 
the  20th  day  of  June,  1903,  transferring  this 
business  to  the  testatrix,  Mrs.  Relnhard,  for 
the  nominal  sum  of  $8,000.  Mrs.  Duncan 
allies  that  this  act  was  a  simulation;  that 
the  testatrix  had  revenues  in  excess  of  all 
her  expenses;  that  her  assets  exceed  the 
amount  shown  on  the  inventory. 

Judgment:  The  executor  Is  bound  on  the 
application  of  a  creditor  to  give  security  for 
the  amount  of  his  debt  and  for  property  in 
his  (the  executor's)  possession  claimed  by 
the  owners.  This  right  is  limited  to  a  per- 
son who  has  a  claim  for  money  against  the 
succession  or  for  property  in  possession  of 
the  executor. 

To  obtain  this  bond  the  person  is  required 
to  present  his  petition,  alleging  under  oath 
the  sum  claimed  or  the  ownership  of  prop- 
erty described. 

The  executor  cannot  be  required  to  give 
security  to  a  creditor  for  a  sum  exceeding 
the  amount  of  the  inventory  to  the  extent  of 
one-fourth,  but  the  amount  of  the  bond  in 
favor  of  the  creditor  is  limited  to  one-foortb, 
the  amount  of  the  creditor's  claim. 

The  right  of  creditors  does  not  extend  to 
or  Include  the  heir  (who  claims  exclusively 
as  an  heir,  even  though  he  Is  a  forced  heir) 
as  having  the  right  to  require  a  bond.  The 
article  Invoked  by  Mrs.  Duncan  does  not 
convey  the  idea  that  it  was  intended  by  the 
lawmaker  to  include  an  heir  In  any  capacity 
he  might  claim  as  an  heir,  although  the 
forced  heir's  rights  are  sometimes  assimilat- 
ed to  those  of  creditors. 

The  purpose  was  to  deal  with  the  personal 
right  of  the  creditor,  and  not  with  that  of 
the  heir,  the  extent  of  whose  right  Is  not 
determined. 

In  order  to  determine  the  extent  of  the 
legitime  of  each  heir  it  is  Important  for  all 
the  property  to  be  taken  into  account 

Any  bond  at  all  should  have  in  view  the 
securing  of  the  Interest  of  all  the  heirs  and 
not  of  one  complaining  hetr. 

The  obiter  dicta  in  Succession  of  Ames, 
83  La.  Ann.  1321,  and  In  Snccesslon  of  Tur- 
nell,  82  La.  Ann.  1218,  are  not  controlling. 
They  have  no  bearing  npon  the  question  pre- 
sented in  this  case. 

It  occurs  to  us  that  the  following  is  In  ac- 
cordance with  the  requirements  of  the  stat- 
ute. It  (the  decision  cited  infra)  does  not 
embrace  the  forced  heir  vVitliin  its  terms. 
This  Is  an  excerpt  from  Chretien  v.  Executor. 
41  La.  Ann.  729,  6  South.  563 : 

"The  ordw  did  not  require  him  to  give  bond, 
nor  did  the  law  exact  any  bond,  except  on  the 
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demand  of  creditors  or  clahnantai  of  specific 
property  in  the  succession,  and  then  only  in  a 
sum  exceeding  by  one-fourth  the  amount  of 
such  daim."  Merrick's  Ber.  Civ.  Ck)de^  art. 
1677. 

No  Bucb  demand  has  been  made  by  any 
creditors  or  claimants. 

We  take  it  that  the  word  "creditor"  refers 
to  tbe  creditor  proper,  who  does  not  appear 
as  heir. 

If  tbis  is  not  tbe  case,  it  would  be  as  well 
to  hold  that  all  beirs,  wltb  or  without  a 
legitime,  baye  tbe  right  to  file  sncb  an  ap- 
plication and  to  require  bond  from  tbe  ex- 
ecutor. 

It  is  not  always  possible  to  determine, 
and  it  is  seldom  it  occurs,  tliat  the  heir  is 
entitled  excluslTely  to  the  legitime,  nothing 
more  or  nothing  less.  Whether  the  extent 
of  the  legitime  be  evident  or  not  the  beir 
would  still  be  entitled  to  a  bond.  We  do  not 
think  that  was  the  Intention  of  th.e  Legis- 
lature in  enacting  a  law  to  enable  creditors  to 
obtain  bond  and  we  must  therefore  affirm 
the  judgment  of  tbe  district  court,  reject- 
ing the  demand  as  before  stated. 

True,  forced  heirs,  as  contended  by  coun- 
sel for  Mrs.  Duncan,  are  creditors.  Tills 
right,  we  think,  is  limited  to  tbe  action  need- 
ful to  secure  the  legitime  in  revocatory  and 
other  similar  suits,  and  does  not  extend  to 
those  cases  in  wblcb  creditors  are,  as  in  tbis 
case,  limited  to  their  claim  exclusively  as 
creditors. 

This  brings  tu  to  tbe  exception  of  tbe  ex- 
ecutor to  tbe  rule  of  Mrs.  Duncan  asking 
for  an  amendment  of  tbe  inventory. 

An  heir  wlio  wishes  to  have  property  in- 
ventoried should  clearly  show  what  proper- 
ty it  is  which,  in  bis  view,  should  be  inven- 
toried as  belonging  to  tbe  succession. 

When  "i>artlcalar  effects  are  pointed  out 
as  belonging  to  a  succession,  it  is  proper  to 
have  such  effects  noted  and  properly  de- 
scribed in  the  inventory,  though  without 
prejudice  to  the  rights  of  third  persons." 
Succession  of  Saloy,  43  La.  Ann.  1151,  10 
South.  251. 

We  have  sought,  in  reviewing  the  evidence, 
for  mention  of  effects  thus  pointed  out  It 
is  not  In  tbe  record,  or  at  any  rate  we  have 
found  no  mention  of  any  effects  which  can 
be  considered  as  having  been  thus  pointed 
out 

Tbe  contention  here  is  that  about  two 
years  prior  to  her  death  Mrs.  Englund,  moth- 
er of  tbe  daughters  before  mentioned,  in- 
herited from  tbe  succession  of  a  son  deceased. 
The  facts  are,  in  this  connection,  that  the 
complaining  beir,  Mrs.  Duncan,  assumes  that 
ber  mother  did  not  expend  money  to  tbe 
amount  inherited.  She  therefore  wishes  to 
bave  the  amount  inventoried  or  accounted 
for  which  she  avers  should  be  found  as 
remaining  in  the  succession.  As  it  does  not 
appear  with  any  degree  of  certainty  that 
this  property  inherited  from  tbe  son  is  still 
In  ease  and  susceptible  of  being  brought  Into 


tbe  succession  and  charged  on  the  inventory, 
tbe  complaining  beir  must  be  left  to  a  di- 
rect action  to  test  the  validity  of  ber  claim 
In  this  connection.  That  contention  can- 
not very  well  be  considered  and  passed  upon 
as  an  application  to  have  property  brougbt 
into  the  succession  and  mentioned  in  tbe  in- 
ventory. A  direct  action  may  lie,  not  a  role 
to  amend  the  inventory. 

The  complaining  heir  before  named  refers 
to  a  sale  made  by  ber  mother  of  other  in- 
terests. She  asks  that  tbe  property  covered 
by  this  sale  be  inventoried.  Here  again 
tbe  action  should  be  brought  directly  against 
tbe  co-heir,  and  the  sale  decreed  null  In 
such  a  direct  action.  The  Inventory  can- 
not prejudice  Mrs.  Duncan  in  any  of  ber 
rights.  She  must  accept  the  succession  In 
the  condition  in  which  it  may  be  at  the  time 
of  the  Inventory.  If  there  are  acts  which 
should  l>e  judicially  considered  and  sales 
to  be  annulled,  a  suit  should  be  brought; 
otherwise,  an  inventory  would  have  to  be 
held  very  far-reaching  in  its  effects. 

It  should  embrace  all  property  in  the  suc- 
cession, but  not  property  in  the  hands  of 
heirs  of  other  parties,  who  claim  to  hold  un- 
der some  right  which,  on  the  face  of  the 
papers,  should  be  attacked  and  annulled  by 
other  action  than  a  rule  to  amend  tbe  in- 
ventory and  to  bave  another  inventory  taken. 

Moreover,  this  rule  was  drawn  and  filed 
against  the  co-heir  personally,  and  not 
against  ber  as  executrix.  We  are  constrain- 
ed to  hold,  in  accordance  with  our  view, 
that  such  action  cannot  l>e  maintained 
against  a  co-heir  personally.  The  purpose 
was  to  .have  property  brought  into  the  suc- 
cession of  the  mother  before  named.  This 
cannot  be  done  witbont  making  tbe  executrix 
a  party. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  tbe  judgment  appealed  from  is 
affirmed. 


ai5  La.) 

No.  15,715.     . 

ROUSSET  V.  CITY   OP   NEW  ORLEANS. 

(Supreme  Court  of  Louisiana,  Nov.  20,  1905. 
On  Rehearing,  Nov.  Zi,  1905.) 

1.  Taxation— Tax  Liens— Laps*. 

Tax  liens,  privileges,  and  mortgages  for  tlie 
years  1870  to  1876  (both  included),  securing 
payment  of  the  taxes  due  to  the  city  of  New 
Orleans  for  those  years,  lapse  in  three  yean 
from  the  date  of  the  adoption  of  the  Constitu- 
tion of  1898,  according  to  the  terms  of  article 
186  of  that  Constitution. 

2.  Constitutional    Law  —  Obuoation     of 
CoNTBACTS— Tax  Liens. 

Article  186  of  the  Constitution  of  1898  is 
not  in  conflict  with  section  10  of  article  1  of 
the  Constitution  of  the  United  States,  as  im- 
pairing the  obligation  of  the  contracts  between 
tbe  city  of  New  Orleans  and  ber  creditors. 
(Syllabus  by  the  Court) 

Case    Certified    from    Gonrt    of   Appeal, 
Parish  of  Orleans. 
Action  by  Paul  Rousset  against  the  city  of 
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New  Orleans.  Judgment  for  plaintiff,  and 
defendant  appealed  to  the  Ciourt  of  Appeal, 
which  certified  the  case  for  InstmctlonB.  Af> 
flrmed. 

Blchards  ft  Vldrlne,  for  plaintiff.  Henry 
Garland  Duprfi,  Asst.  City  Atty..  for  de- 
fendant 

NICHOLLS,  J.  On  the  4tb  of  October, 
1904,  the  plaintiff,  Bousset,  filed  a  petition  in 
which  he  prayed  tliat  the  dty  of  New  Or- 
leans be  cited,  and  that  after  due  proceedings 
the  inscription  of  certain  taxes,  tax  privi- 
leges, liens,  and  mortgages  in  favor  of  that 
city  on  property  In  the  city  of  New  Orleans 
of  which  he  averred  himself  to  be  the  owner 
should  be  canceled  and  erased  on  the  gronnd 
that  "they  were  prescribed." 

The  case  seems  to  have  been  tried  on  the 
following  admissions  of  the  parties: 

"According  to  the  books  of  the  city  comp- 
troller the  tax  liens  and  privileges  sought  to 
be  canceled  are  for  the  years  1871,  1873,  1874, 
1875,  and  1870,  amounting,  respectively,  to 
K1.2S,  $45,  $37.50,  and  $^.50;  that  the  said 
taxes  stand  assessed  against  Widow  J.  Legard- 
ear ;  that  the  said  Widow  3.  Legardenr  has  no 
lonrer  any  interest  in  the  property  on  which 
said  taxes  are  assessed,  and  uiat  Paul  Ronssett 
is  the  owner  thereof;  Uiat  said  taxes  are  of 
record  In  the  mortgage  office  for  this  pariah 
(parish  of  Orleans)  in  the  following  books  and 
folios : 

"Year  1871  in  Book  114,  folio  ZiO. 

"Tear  1872   "       "     113,      "       89. 

"Year  1878   "       "     119,      "    285. 

"Year  1874   "       "     142,      "     255. 

"Tear  1875   "       "     151,      "     27& 

"Year  1876  "       "     100,      "    250.- 

Plalntiff  in  his  petition  alleged  that  he 
bad  acquired  the  property  by  act  before  A. 
C.  LApice,  notary  public.  May  8,  1894,  regis- 
tered in  O.  O.  B.  158,  f  oUo  374. 

Defendant  filed  two  answers.  In  the  first 
it  pleaded  a  general  denial.  In  the  second  it 
pleaded  a  general  denial,  specially  denying 
that  the  tax  privileges  were  prescribed, 
averring  that  on  the  contrary  the  same  were 
Imprescriptible,  as  would  appear  by  an  ex- 
amination of  the  decisions  of  the  highest 
court  In  the  state  for  the  last  30  years.  Fur- 
ther answering,  it  specially  denied  that 
artlde  186  of  the  Oonstitntion  of  1898,  which 
declares  that  "tax  liens,  mortgages  and 
privileges  shall  lapse  In  three  years  from  the 
Zlst  day  of  December,  in  the  year  in  which 
the  taxes  are  levied,  and  whether  now  or 
hereafter  recorded,"  is  retroactive  or  retro- 
spective; and  defendant  specially  denies  that 
It  refers  to  taxes  or  Hens  or  privileges  or 
mortgages  securing  the  taxes  of  the  city  of 
New  Orleans  for  the  years  1870  to  1876,  both 
inclusive,  wblch  were  recorded  and  operative 
and  imprescriptible  previous  to  the  adoption 
of  the  Constitution  of  1808. 

Further  answering  defendant  averred  that 
If  said  article  186  of  the  Constitution  of  1898 
was  intended  to  apply,  and  should  be  Inter- 
preted by  this  honorable  court  or  an  appel- 
late court  to  apply,  to  the  taxes  of  the  city 
of  New  Orleans  for  the  years  1870  to  1876, 


<#to  antborl2e  the  cancellaticm  and  erasure 
of  the  liens,  mortgages,  and  privileges  secur- 
ing same,  the  said  article  186  of  the  Constitu- 
tion of  1898  was  to  that  extent  nnll,  void,  il- 
legal, contrary  to  the  Constitution  of  the 
United  States,  and  In  direct  violation  of  an^ 
In  conflict  with  section  10  of  article  1  of  the 
Constitution  of  the  United  States,  which 
prohibits  any  state  from  passing  laws  that 
impair  the  obligation  of  contracts;  that*  the 
taxes  of  the  city  of  New  Orleans  previous 
to  the  year  1879,  when  collected,  were  dedi- 
cated by  Act  No.  133,  p.  180,  of  the  session  of 
the  Legislature  for  the  year  1880,  and  the 
amendatory  Act  No.  67,  p.  90,  of  the  year 
1884,  to  the  payment  in  principal  and  Interest 
and  retirement  of  the  outstanding  Indebted- 
ness of  the  city  of  New  Orleans,  and  the 
retirement  of  certain  bonds  Issued  under 
authority  of  said  acts  to  liquidate  said  in- 
debtedness; that  thereafter,  by  authority  of 
Act  No.  110,  p.  144,  of  the  General  Assem- 
bly for  the  year  1890,  and  the  constitutional 
amendment  ratifying  said  act  which  was 
adopted  at  the  general  election  of  the  year 
1802,  and  by  article  814  of  the  Constitution 
of  the  year  1898,  which  ratified  and  con- 
firmed said  legislative  Act  No.  110,  p.  144,  of 
1890,  and  said  constitutional  amendment 
adopted  In  1892,  the  taxes  of  the  city  of  New 
Orleans,  previous  to  the  year  1879,  were 
dedicated  to  the  purpose  set  forth  in  said 
Act  No.  133,  p.  180,  of  1880  and  Act  No.  67, 
p.  89,  of  1884. 

That  any  subsequent  legislation  which 
tends  to  the  extinguishment  of  said  city 
taxes  previous  to  the  year  1879,  and  to 
cancellation  and  erasure  of  the  liens,  priv- 
ileges, and  mortgages  securing  same,  and 
which  are  accordingly  necessary  to  the  en- 
forcement and  collection  of  said  taxes,  im- 
pairs the  obligation  of  the  contract  entered 
into  by  the  city  of  New  Orleans  or  its  agent, 
the  board  of  liquidation  of  the  city  debt 
and  the  creditors  of  said  city  of  New  Orleans 
under  the  terms  of  Act  No.  133,  p.  180,  of 
1880,  and  Act  No.  67,  p.  89,  of  1884,  and  ac- 
cordingly contravenes  article  1,  $  10,  of  the 
Oonstitntion  of  the  United  States. 

Wherefore  respondent  prays  that  there  be 
Judgment  in  its  favor  rejecting  plaintiff's 
demand,  and  declaring  that  the  city  taxes 
for  the  years  1870  to  1876,  both  inclusive,  and 
the  liens,  privileges,  and  mortgages  securing 
same,  are  Imprescriptible  and  unaffected  by 
article  186  of  the  Constitution  of  1898;  and 
respondent  further  prays  for  general  relief. 

The  district  court  rendered  Judgment  In 
favor  of  the  plaintiff,  ordering  the  cancel- 
lation of  the  inscription  of  all  tax  liens, 
privileges,  and  mortgages  for  city  taxes  on 
the  property  for  the  years  1870  to  1876  in- 
clusive. The  city  of  New  Orleans  appealed 
to  the  Court  of  Appeal  for  the  parish  of 
Orleans. 

While  the  case  was  there  pending,  the 
Judges  of  that  court  certlfled  to  this  court 
certain   questiohs   or   propositions   of   law 
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therein  concerning  which  they  desired  1^ 
struction  of  the  Supreme  Court  for  its  proper 
decision. 
The  qnestlons  submitted  were: 

(1)  Are  recorded  tax  liens,  privileges,  and 
(Dortgages,  which  statutes  and  Jurisprudence 
up  to  the  adoption  of  the  present  state  Con- 
stitution (of  1898)  affirmed  to  be  imprescrip- 
tible, now  made  prescrlptible  under  article 
186  of  that  ConsUtuUon? 

(2)  If  they  are  now  prescrlptible  under  said 
article,  does  the  prescription  begin  to  run 
from  the  31st  day  of  December  of  the  year 
in  which  the  taxes  are  levied,  as  declared 
In  article  186  of  the  Constltntion,  and,  If 
not,  from  what  date  does  prescription  begin 
to  ran? 

(3)  If  recorded  city  taxes,  liens,  privileges, 
and  mortgages  for  the  years  1870  to  1876, 
both  Inclusive,  heretofore  imprescriptible,  are 
prescribed  by  article  186  of  the  Constitution 
of  1898,  is  said  article  then  in  conflict  with 
section  10  of  article  1  of  the  Constitution  of 
the  United  States,  as  impairing  the  obligation 
of  contracts  between  the  city  of  New  Orleans 
and  her  creditors,  resnltlng  from  Act  No.  130, 
p.  180,  of  1880,  Act  No.  67,  p.  89,  of  1884.  Act 
No.  110  p.  144,  of  1890,  and  the  constitutional 

,  amendment  of  1892  based  thereon,  and  article 
814  of  the  Constitution  of  18987 

Upon  receipt  of  the  application  for  instruc- 
tions as  to  the  matters  submitted,  and  on 
consideration  thereof,  this  court  ordered  the 
whole  record  of  the  case  to  be  sent  np,  which 
has  been  done. 

The  dty  in  its  pleadings  avers  nothing 
which  would  withdraw  from  RoHSset  the 
rights  belonging  to  a  third  person.  In  dis- 
cussing the  issue  submitted  to  the  court,  we 
must  deal  with  him  as  such. 

This  court  did  not.  In  the  'matter  of  the 
Succession  of  Parham,  51  La.  Ann.  985,  25 
Sontb.  947,  26  South.  700,  and  of  State  ex  rel. 
Hart  V.  City,  51  La.  Ann.  912,  25  South.  951, 
hold  that  the  privileges  securing  city  taxes 
for  the  years  1870  to  1876  were  absolutely 
Imprescriptible.  It  simply  decided  that  the 
prescription  provided  for  by  article  186  of  the 
Constitution  of  1898  was  not  intended  by  the 
convention  to  have  for  Its  starting  point  or 
commencement  a  date  prior  to  the  adoption 
of  that  Constitution.  We  have  carefully  ex- 
amined the  decisions  bearing  upon  the  ques- 
tions snbmltied  to  the  court,  and  we  have 
found  none  up  to  this  date  which  sustain  the 
contention  of  the  city.  In  Peoples'  Home- 
stead V.  Garland,  107  La.  477,  81  South.  892. 
this  court  said: 

"It  is  well  settled  that  dt^  taxes  are  im- 
prescriptible, but  that  the  privileges  securing 
them  are  prescribed  by  three  years" — citing 
Succession  of  Stewart,  41  La.  Ann.  128,  8 
South.  .'>87,  and  Miramon  v.  City  of  New  Or- 
leans, 52  La.  Ann.  1626,  28  South.  107. 

In  this  latter  case  the  prior  dedstons  bear- 
ing on  the  question  had  been  referred  to  in 
the  original  opinion  and  In  the  opinion  on  le- 
hwirlng.    Tbey   were   also   brought   to   the 


attention  of  the  court  in  Ronsset  v.  City  of 
New  Orleans,  110  La.  1042.  35  South.  281. 

In  Succession  of  Parham,  51  La.  Ann.  986, 
25  South.  949,  26  South.  700,  we  said: 

"We  may  dispose  of  the  discussion  in  the 
briefs  as  to  the  power  of  a  constitutional  con- 
vention to  pass  a  retroactive  ordinance,  when 
it  does  not  impair  the  obligation  of  a  contract, 
with  the  simple  statement  that  the  affirmative 
of  the  proposition  is  beyond  dispute.  The  pres- 
ent inquiry  is  not  as  to  the  power,  but  as  to  the 
intention,  of  the  framers  oi  the  organic  law." 

In  that  case  the  court  felt  Justified  in  de- 
claring, in  view  of  the  well-recognized  rule 
that  laws  are  not  to  be  given  a  retroactive 
signification  and  effect  unless  the  Legislature 
had  in  express  terms  declared  such  to  be  Its 
intention;  but,  the  law  In  this  case  being 
prospective  and  its  provisions  general,  we  do 
not  think  we  would  be  warranted  in  addition- 
ally restricting  them  because  the  court  or 
some  of  its  members  might  think  the  coarse 
adopted  was  unwise,  injudicious,  or  impolitic 
Counsel  say  that  to  give  article  186  of  the 
Constitution  a  construction  which  would  au- 
thorize the  extinction  of  the  tax  privilege  se- 
curing the  taxes  of  the  dty  would  be  to  im- 
pair the  obligation  of  the  contract  between 
the  dty  and  her  creditors ;  but  we  think  that 
position  no  more  tenable  than  to  say  that  the 
Legislature  would  be  powerless  to  attach  a 
future  period  for  the  prescription  of  claims 
held  by  a  private  individual,  because  the  lat- 
ter were  the  pledge  of  his  creditors,  and  to 
that  extent  the  basis  upon  which  their  con- 
tracts had  been  made  would  be  thereby  altera 
ed,  their  secnrlty  reduced,  and  their  contract 
impaired. 

In  the  matter  entitled  "In  re  Lodchart," 
reported  In  109  La.  747,  33  South.  753,  we 
recognize  the  right  of  the  Legislature  from 
motives  of  public  policy  to  force  parties  to 
promptness  in  the  enforcement  of  their  legal 
rights,  declaring  that,  "if  they  failed  to  com- 
ply with  the  provisions  of  the  law  and  lose 
their  rights.  It  would  be  their  own  fault,  and 
not  that  of  the  law."  Of  course,  in  the  exer- 
dse  of  this  power,  owners  should  be  accorded 
a  reasonable  delay  within  which  to  vindicate 
their  rights.  It  is  not  pretended  that  three 
years  was  an  unreasonably  short  period. 
This  principle  is  embodied  in  article  496  of 
the  Civil  Code 

We  are  of  the  opinion,  on  consideration  of 
the  questions  submitted,  that  the  judgment 
of  the  district  court  appealed  from  Is  correct, 
and  should  be  affirmed,  and  we  hereby  so  cer- 
tify to  the  Court  of  Appeal,  to  which  that  ap- 
peal was  taken.  The  record  of  the  case  is 
ordered  to  be  returned  to  the  Court  of  Ap- 
peal for  further  proceedings. 

On  Rehearing. 

On  reconsideration  of  this  case  of  our  own  . 
motion,  we  are  of  the  opinion  that  the  action 
hereinbefore  taken  by  us  as  to  the  final  dis- 
position of  the  same  was  erroneous,  and  that 
we  should  have  acted  upon  it  as  If  the  Is- 
rael were  before  the  court  on  appeal.    The 
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court  therefore  seta  aside  Its  former  action, 
and  it  Is  now  ordered,  adjudged,  and  decreed 
tbat  the  judgment  of  the  district  court  ap- 
pealed from  be,  and  the  same  Is  hereby,  af- 
flmed,  with  costs.  Counsel  are  authorized 
to  apply  for  a  rehearing  upon  this  judgment 


(115  La.) 

No.  15,6SZ 

PARRICONI  et  aL  ▼.  ORBCO. 

(Supreme  Court  of  Iiouisiana.    Nov.  20,  1906.) 

1.  Appeal — ^Rkvibw — Comxicmrs  EiVioENOit. 

Plaintiff,  a  married  woman,  sued  for  $6,000 
damaxea,  and  recovered  judgment  for  $350,  for 
an  aUegied  assault  and  battery  on  her  by  de- 
fendant, accompanied  with  grossly  insulting 
lanuruage.  The  evidence  was  conflicting,  but 
sumdent  on  plaintiff's  behalf  to  authorise  a  re- 
eovery.  Held,  that  the  case  hinged  on  the  credi- 
bility of  witnesses,  and  that  the  finding  of  the 
trial  lodge  on  this  question  was  not  manifestly 
erroneous,  and  therefore  would  not  be  disturbed. 

2.  Same — Assault — Action  for  Dajcaoeb. 

Held,  further,  that  in  such  cases  the  quan- 
tum of  damages  is  largely  in  the  discretion  of 
the  judge  or  jury,  and  that  their  finding  as  to 
amoimt  will  not  be  disturbed,  unless  clearly  in* 
snfiicient  or  excessive. 
( Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  Pletrina  Parriconl  and  Domenl- 
co  Rinl  against  Victor  Greco.  Judgment  for 
plalntlffB,  and  defendant  appeals.    Affirmed. 

Dendgre  *  Blair  and  Victor  Leovy,  for  ap- 
pellant Julian  Bernard  Habans,  for  ap- 
pellees. 

LAND,  J.  Plalntur  charged  that  the  de- 
fendant on  April  5, 1904,  did  enter  her  store 
and  place  of  bnsineap,  and  there,  in  the 
presence  of  a  large  crowd  assembled,  did 
strike,  beat  insult  and  abuse  her,  she  being 
In  a  delicate  state  of  health  at  the  time, 
to  ber  damage  and  injury  In  the  sum  of 
$6,000. 

Defendant  after  pleading  the  general  Is- 
sue, set  forth  bis  version  of  the  difficulty, 
In  which  he  averred  that  plaintiff  attempted 
to  assault  blm  and  that  defendant  stopped 
tbe  assault  using  no  more  strength  and 
force  than  was  absolutely  necessary  for 
that  purixise. 

By  consent  of  parties  the  cause  was  tried 
before  the  district  judge  without  the  inter- 
vention of  a  jury.  The  result  of  the  trial 
was  a  judgment  in  favor  of  the  plaintlfF  for 
$350  damages.  Defendant  appealed,  and 
plaintlfF  in  her  answer 'prayed  that  the  judg- 
ment be  amended  by  increasing  the  amount 
to  the  full  sum  demanded  In  her  petition. 

No  useful  purpose  would  be  subserved  by 
detailing  the  conflicting  evidence  adduced  on 
tbe  trial  of  the  case  In  the  lower  court  The 
decision  hung  on  the  credit  to  be  attached 
to  the  testimony  of  the  witnesses,  and  the 
trial  judge  was  in  a  far  better  position  than 
w«  ate  to  determine  that  question.    Suffice 


It  to  say  that  the  testimony  of  plaintiff  la 
corroborated  by  that  of  several  witnesses, 
and  la  sufficient  to  sustain  the  judgment 

Defendant  denies  that  he  struck  the  plain- 
tiff, but  this  denial  can  not  be  reconciled 
with  his  plea  of  guilt  on  the  criminal  charge 
of  assault  and  battery  founded  on  the  same 
state  of  facts.  On  the  cold  record  before  us 
we  are  not  prepared  to  say  that  the  judge 
a  quo  erred  in  his  appreciation  of  the  evi- 
dence. 

The  evidence  for  plaintiff  shows  that  de- 
fendant grossly  insulted  fier  and  slapped  her, 
in  her  place  of  business,  in  the  presence  of  a 
number  of  people,  without  any  sufficient 
provocation  or  excuse.  The  physical  Injury 
was  slight  but  the  plaintiff  was«  outraged 
In  her  feelings  and  In  her  right  of  personal 
security.  In  such  cases,  the  quantum  of 
damages  is  left  largely  to  tbe  sound  discre- 
tion of  the  jury  or  the  trial  judge.  We  see 
no  good  reason  to  disturb  the  finding  of 
the  court  a  qua  on  the  amount  allowed. 
Defendant's  counsel  refers  ns  to  the  case 
reported  In  Grant  v.  Haynes,  106  La.  306, 
29  South.  708,  54  L.  R.  A.  930,  and  Oermann 
v.  Crescldnl,  106  La.  497,  29  South.  968, 
wherein  the  amount  of  $100  was  allowed  as 
damages  for  slander.  There  Is  a  clear  dis- 
tinction In  gravity  between  slander  and  a 
gross  personal  Insult  followed  by  assault  and 
battery.  When  the  object  is  a  woman.  It  Is 
properly  considered  as  an  aggravating  cir- 
cumstance by  the  judge  or  jury. 

Judgment  affirmed. 


(115  La.) 

No.  15,678. 

BENTZ  V.  PAGE. 

(Supreme  Court  of  Louisiana.    Nov.  20,  1906.) 

1.  AmuAUl  —  Vicious  Doos  —  Liabilitt  or 
Masteb. 

Plaintiff,  while  on  a  public  street  was  at- 
tacked, thrown  down,  and  his  thigh  bitten  by  a 
dog  of  defendant  Held  that  in  order  to  bring 
this  case  within  the  rullnz  of  the  Martines  Case, 
30  South.  901,  106  La.  868,  65  L.  R.  A  671, 
87  Am.  St.  Rep.  306,  it  was  necessary  for  de- 
fendant to  show  that  the  animal  had  always 
been  of  a  kind  temper,  had  never  attempted  to 
bite  any  one,  and  had  never  given  occasion  to 
suspect  that  be  would  bite ;  and,  failing  to  do 
so,  the  law  presumes  that  the  defendant  was  in 
fault  in  not  confining  the  animal,  which  was 
a  strange  dog,  to  the  premises. 

2.  Dakaoes — Pebsonal  Injubies. 

In  such  a  case,  where  the  actual  pecuniary 
loss  was  nearly  $200,  and  pain  was  suffered  for 
several  weeks,  a  total  award  of  $500  cannot  be 
considered  as  exoeasive. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  C!ourt  Parish 
of  Orleans ;  Walter  Byers  Sommerville,  Judge. 

Action  by  Joseph  Bentz  against  Arthur 
H.  Page.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Merrick  Sc  Lewis  and  Phil.  Gensler,  Jr., 
for  appellant  Lloya  Charbonnet  and  Ben- 
jamin Rice  Forman,  for  appellee. 
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r.AND,  3.  Plaintiff  represents  that  on  or 
about  October  18, 1908,  while  inwfnlly  on  the 
public  street  and  passing  In  front  of  defend- 
ant's residence,  be  was  attadced  and  severely 
bitten  by  a  large,  vicloua  dog,  belonging  to 
defendant  or  some  member  of  his  family. 
Plaintiff  further  represents  that  he  was  with- 
ont  fault,  and  that  defendant  was  negligent 
In  keeping  such  a  dog  in  his  custody  and  la 
not  having  his  gate  fastened  or  having  the 
dog  securely  chained. 

Plaintiff  sued  for  $2,100  damages,  alleging 
that  he  had  Incurred  liability  for  medical 
attention  and  for  medicines  In  certain  sums, 
and  also  suffered  greatly,  and  bis  damages 
for  personal  Injuries  amount  to  $2,038.5S. 

The  defendant  pleaded  the  general  Issue, 
and  specially  denied  that  the  dog  was  vicious, 
averring,  on  the  contrary,  that  the  animal 
was  of  gentle  and  kind  temper,  and  mild  by 
nature  and  breed,  and  had  never  previously 
attached  anybody,  and  had  never  given  de- 
fendant occasion  to  suspect  that  he  would 
bite.  The  answer  farther  avers  that  the 
dog  did  not  belong  to  defendant,  but  had 
been  left  in  his  charge  by  a  ship  captain, 
who  represented  that  the  animal  Vvas  gentle 
and  kind ;  ttiat  defendant's  daughter,  a  little 
girl,  led  the  dog  home  from  the  ship  the 
first  day  she  met  him ;  and  that  he,  at  the 
date  of  the  alleged  attack,  had  only  been  In 
defeudant's  possession  three  days. 

The  cause  was  tried  before  the  district 
ludge,  who  rendered  Judgment  in  favor  of  the 
plaintiff  for  $500.  Defendant  appealed,  and 
the  appellee  has,  as  is  usual  in  such  cases, 
prayed  for  more  damages. 

Tb»  evidence  shows  that  the  dog  referred 
to,  a  red  Irish  setter,  did  on  October  19,  1908, 
attack  plaintiff  as  he  was  passing  along  the 
street  in  front  of  defendant's  residence,  and, 
throwing  him  down,  bit  him  severely  on  the 
thigh.  The  dog  leaped  the  hedge  fence  in 
order  to  make  this  assault,  which  seems  to 
have  been  without  provocation. 

As  to  the  disposition  of  the  dog,  the  testi- 
mony of  several  witnesses  for  plaintiff  tends 
to  show  that  the  actions  of  the  animal  were 
such  as  to  create  fear  for  personal  safety. 
Tbns  the  driver  of  the  ice  wagon  said : 

"When  I  hollered  'lee,'  and  opened  the  door, 
the  dog  run  at  the  eate,  and  I  jumped  on  the 
wagon. ' 

The  baker's  boy  testified  that  the  dog 
would  jump  over  the  hedge  and  come  right 
at  you.  The  butcher  boy,  without  entering 
into  details,  expressed  the  opinion  that  de- 
fendant's "red  dog"  was  "very  vicious." 

Defendant  testified  that  the  dog  was  mild 
and  gentle,  and  was  the  playmate  of  his  chil- 
dren. The  animal  had  been  In  defendant's 
possession  five  or  six  days  prior  to  October 
19,  1903.  He  was  keeping  the  dog  for  one 
Capt  Ophover,  the  owner,  who  was  absent. 
•  Shortly  after  October  19,  1903,  defendant 
sent  the  dog  to  a  friend's  house,  because 
threats  were  made  to  shoot  the  animal,  and 
has  never  seen  him  since.    Capt  Ophover 


died  in  May,  1904,  prior  to  the  trial  below. 
At  that  time  the- dog  was  presnmably  in  the 
possession  of  the  friend  to  whom  he  was  in- 
trusted or  given  In  October,  1908.  Defend- 
ant adduced  no  witness  but  himself  to  prove 
the  disposition  of  the  animal.  Defendant's 
knowledge  of  the  dog  was  limited  to  tlie 
casual  observation  of  five  or  six  days.  De- 
fendant adduced  no  evidence  to  contradict 
the  testimony  of  several  witnesses  for  the 
plaintiff  to  the  effect  tliat  the  dog  had  on 
several  occasions  made  hostile  demonstrations 
against  persons  calling  or  passing. 

That  the  dog  in  question  made  a  vicious 
attack  on  plaintiff  is  not  disputed.  The 
animal  may  have  been  kind  and  gentle  to 
defendant  and  family,  and  at  the  same  time 
vicious  towards  strangers. 

Defendant  relies  on  the  Martinez  Case, 
106  La.  868,  80  South.  901,  5B  L.  R.  A.  671, 
87  Am.  St  Rep.  806.  Article  2821  of  the 
Civil  Code  declares  that  "the  owner  of  an 
animal  Is  answerable  for  the  damage  be  has 
caused." 

The  Martlnee  Case  holds  that  the  owner 
of  a  dog,  which  bites  a  person,  is  not  respon- 
sible In  damages,  where  it  is  shown  that 
the  animal  "has  always  been  of  kind  tempw, 
and  has  never  attempted  to  bite  any  one, 
and  has  never  given  occasion  to  suspect  that 
it  would  bite."  After  dUng  20  Laurent  678, 
the  court  In  that  case  said: 

"While  the  least  act  of  negligence  should  be 
enough  to  hold  one  liable  who  owns  a  dog,  yet 
it  most  appear  there  must  be  some  negligenoe, 
however  alight" 

According  to  the  text  of  Laurent  the  own- 
er of  an  animal  will  not  be  declared  respon- 
sibltb  "Lorsqu'U  u'a  conuuls  aucnne  espeoa 
de  negligence  et  qu'il  n'a  pu  ni  prevolr  ni 
empecher  I'accident  dammageable."  Accord- 
ing to  the  same  writer  the  law  presumes 
that  the  owner  of  the  animal  Is  in  fault  and 
the  burden  of  proof  Is  on  him  to  show  that 
he  was  without  the  slightest  fault  and  did 
all  that  was  possible  to  prevent  the  injury. 
Laurent  gives  as  an  example  the  case  of  a 
gentle  horse  frightened  beyond  control  by 
unusual  noise  in  a  street  This  same  doc- 
trine was  announced  in  Shawhan  v.  Clarke, 
24  La.  Ann.  800,  where  the  running  away  of 
a  horse  was  caused  by  a  third  person  reck- 
lessly driving  his  vehicle  against  the  buggy 
of  the  defendant 

Laurent  says  that  the  question  whether  the 
legal  presumption  of  fault  on  the  part  of  the 
owner  can  be  rebutted  by  proof  that  he  was 
without  fault  was  a. subject  of  controversy 
among  the  commentators,  but  that  the  doc- 
trine has  been  recognized  in  the  jurispru- 
dence of  France. 

We  do  not  think  that  the  defendant  has 
rebutted  the  legal  presumption  of  fault  on  his 
part  The  actions  of  the  dog  stamped  him 
as  a  dangerous  or  vicious  animal,  disposed 
to  assail,  without  provocation,  persons  pass- 
ing along  the  street  in  front  of  defendant's 
residence.    It  has  not  been  shown  here^  H 
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in  the  Martinez  Case,  that  the  dog  has  always 
been  of  a  kind  temper,  has  never  attempted 
to  bite  any  one,  and  has  never  given  occasion 
tfk  the  suspicion  that  he  would  bite.  De- 
fendant has  no  Imowledge  of  the  previous 
life  of  the  animal,  nor  of  his  disposition,  be- 
yond the  casual  observation  of  a  few  days. 
During  that  brief  period  the  dog,  If  we  may 
believe  the  testimony  of  several  witnesses, 
manifested  a  disposition  to  attack  persons 
calling  on  business  or  passing  along  the 
street  Defendant  does  not  appear  to  have 
taken  any  notice  of  these  hostile  manifesta- 
tions, or  to  have  taken  the  precaution  to 
confine  the  animal  to  the  premises  until  It 
could  be  ascertained  that  It  was  safe  to  per- 
mit him  to  run  at  large. 

We  are  told  on  good  authority  that  It  Is 
the  nature  of  dogs  "to  bark  and  bite,"  and 
the  owner  who  assumes  that  a  strange  dog 
will  not  bite,  and  on  that  assumption  permits 
the  beast  to  run  at  large,  to  guilty  of  some 
degree  of  negligence. 

The  award  of  damages  Is  assailed  as  excess- 
ive In  amount  The  evidence  shows  an  ac- 
tual pecuniary  loss  of  $181.45  by  reason  of 
medical  expenses  and  loss  of  time.  This 
leaves  about  $800  as  compensation  for  pain 
and  suffering.  As  to  this  latter  element  of 
damage  there  is  no  standard  of  measure- 
ment The  sound  discretion  vested  In  the 
trial  judge  to  fix  the  amount  does  not  seem 
to  ns  to  have  been  abused.  To  be  attacked, 
thrown  down,  and  bitten  by  a  dog  la  not  a 
trivial  injury. 

Jadgment  afllrmed. 


(116  La.) 
No.  16,731. 
MONONOAHELA   RIVER  CONSOL.   COAL 
&  COKE  CO.   v.   BOARD  OF  ASSESS- 
ORS  et   aL 
(Supreme  Omrt  of  Lonlslana.    Nov.  20,  1906.) 

1.  CouBTS— Sttfbkuk  Codbt— Jubisdiction— 
Leqaxjtt  or  Tax. 

The  legality  of  a  tax  is  Involved  and  the  ju- 
dicial interpretation  of  a  statute  was  necessary. 
The  gronnd  for  dismissal  was  not  sustained. 

On  the  Merits. 

2.  Taxation  —  Pbopebtt  Subject  —  (Xaims 
Owned  bt  Nonresident  Coepoeation. 

The  business  of  a  nonresident  corporation 
was  located  in  this  state  and  conducted  through 
a  local  agent  Claims  of  the  corporation,  in 
definite,  tangible  form,  are  taxable ;  similar 
property  owned  by  a  resident  being  subject  to 
taxation. 
8.  Savk. 

The  principle,  "Mobilia  sequuntnr  per- 
sonam," In  matter  of  taxation,  does  not  embrace 
movable  property  in  concrete  form,  such  as  bills 
or  notes  and  other  paper  taken  in  course  of  tiie 
bnsineas,  used  here  and  collected  here. 

[Ed.  Note. — For  cases  in  point  see  voL  4S, 
(3ent  Dig.  Taxation,  {§  190,  191.] 

(Syllabus  by  the  Cteurt) 
Appeal  from  Civil  District  C!onrt,  Parish  of 
Orleans ;  Thomas  C.  W.  Ellis,  Judge. 
Action  by  the  Monongahela  River  Consol- 


idated C!oal  ft  C!oke  Company  against  the 
board  of  assessors  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Rice  ft  Montgomery,  for  appellant  Fran- 
cis Charles  Zacharle,  for  appellee  tax  collect, 
or.  Henry  Garland  Dupre,  Asst  City  Atty., 
for  appellee  city  of  New  Orleans.  George 
Hltchlngs  Terrlberry,  for  appellee  board  of 
assessors. 

BREAUX,  d  J.  The  gronnd  alleged  by 
appellee  to  dismiss  the  appeal  is  that  tbto 
court  is  without  jurisdiction  ratione  mate- 
rite. 

The  amount  in  controversy  as  stated  does 
not  exceed  the  lower  limit  of  this  court's  ju- 
risdiction.   But  a  legal  question  to  at  Issue. 

The  jurisdiction  of  this  court  includes 
cases  In  which  the  constitutionality  or  legal- 
ity of  a  tax  is  In  contestation. 

Plaintiff's  petition  sets  up  that  it  has  prop- 
erty within  the  city's  limits,  but  that  it  is 
not  subject  to  taxation.  This  is  denied  by 
the  defendants.  They  urge  that  plaintiff 
owes  taxes  under  statutes  of  1890  and  1898. 

A  question  of  construction  presents  Itself. 

Moreover,  the  rule  "Mobllla  sequuntur  per- 
sonam" enters  into  the  issues  and  presents 
a  question  of  law — as  to  whether  or  not  it 
bears  some  application.  The  question  of  ju- 
risdiction is  disposed  of  by  the  following  deci- 
sions in  which  jurisdiction  was  maintained: 

In  State  v.  Rosenstream,  62  La.  Ann.  2127, 
28  South.  295,  thto  court  said: 

"Defendants  resist  the  imposition  of  t&ia 
license  tax,  in  effect  claiming  that  under  tlie  law 
they  no  not  owe  it  Whether  they  owe  it  or  not 
depends  upon  the  construction  to  be  placed  upon 
the  statute  herein  before  referred  to.  It  is 
therefore  clear  that  the  case  presents  the  ques- 
tion of  the  legality  of  the  tax  thus  sought  to  be 
imposed.  If  the  statute  authorizes  the  tax  col- 
lector to  demand  and  collect  the  same,  the  tax 
to  legal;  otherwise,  it  is  illegal.  Judicial  in- 
terpretation of  the  statute  Is  necessary  to  de- 
termine this." 

The  following  decisions  express  substan- 
tially similar  views  regarding  Jurisdiction: 
Moody  V.  Spotorno,  112  La.  1009,  86  South. 
836 ;  Roy  v.  Schuff,  61  La.  Ann.  86,  24  SouttL 
788. 

The  motion  to  dismiss  to  overruled. 

On  the  Merits. 

Statement  of  facts:  The  plaintiff  corpora- 
tion is  domiciled  in  the  state  of  Pennsylvania, 
where  its  president  resides  and  where  it  con- 
ducts its  business  of  mining  Pittsburg  coal 
and  tranships  it  to  different  parts  of  the 
country,  Including  New  Orleans. 

The  W.  Q.  Wilmot  Company,  of  New  Or- 
leans, are  selling  agents  of  its  coal  and  re- 
ceive the  price  therefor. 

Plaintiff's  complaint  to  that  it  has  been  as- 
sessed by  the  board  of  assessors  for  the  par- 
ish of  Orleans  for  taxation  "upon  money 
loaned  on  Interest,  all  credits,  and  all  bills  re- 
ceivable for  money  loaned  for  the  year  1904, 
In  the  sum  of  twenty-five  hundred  dollars," 
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and  that  this  Is  Illegal,  because,  It  contends, 
Its  credits  have  not  been  reduced  to  a  definite 
or  concrete  form,  and  that,  In  consequence, 
they  have  no  situs  In  this  state.  The  facts 
In  this  respect  are:  The  company,  through 
Its  agent  here,  accepts  duebills  payable  on  de- 
mand. These  duebills  are  signed  by  the  clerk 
of  the  steamboat  to  which  coal  Is  sold  or  by 
the  chief  engineer  of  the  steamship.  They 
are  collected  here  by  the  agent.  The  Inten- 
tion of  the  assessing  department  was  to  carry 
on  the  assessment  rolls  the  amount  thus  rep- 
resented after  the  sale  of  coal  by  the  com- 
pany. 

The  duebills  are  received  from  steamboats. 
As  relates  to  steamships,  the  coal  Is  delivered 
on  receipts,  and  after  Its  delivery  sometimes 
plaintiff,  through  Its  agents,  waits  three  or 
four  weeks  for  payment 

Judgment:  Unquestionably  the  purpose 
of  the  statute  Is  to  tax  all  property  not  ex- 
empt from  taxation,  whether  property  of 
taxpayers  domiciled  here  or  that  of  taxpayers 
who  are  nonresidents.  Tax  Law  1^8,  p. 
B46,  No.  170. 

The  ooiy  questiom  Is,  as  to  the  property  of 
the  latter,  whether  It  Is  property  which  can 
possibly  be  assessed  within  the  limits  of  the 
state;  that  is,  whether  It  Is  situs  sufScient 
to  warrant  Its  assessment  for  taxation. 

Plalntifl  has  a  business  located  in  the  city 
of  New  Orleans.  That  business  is  conducted 
through  an  agent,  who  converts  the  price  due 
for  property  sold  In  form  suflBclently  con- 
crete to  represent  the  debt  and  to  sue  there- 
on, should  be  choose  so  to  do.  The  agent 
puts  the  evidence  of  the  credit  Into  definite 
shape  and  holds  It  until  It  Is  collected.  He 
deposits  the  cash  therefrom  in  bank,  and  It  is 
forwarded  through  the  bank  to  the  home 
company. 

In  other  words,  the  coal  of  plaintiff  is  sent 
here  to  be  sold ;  It  Is  retained  to  be  sold ;  it 
is  sold,  and  evidence  satisfactory  to  the  agent 
Is  taken  as  the  representative  of  the  price; 
and  when  payment  of  this  promise  to  pay  is 
made  the  amount  thereof  Is  deposited  In 
bank,  to  be  forwarded  as  before  mentioned. 
The  business,  while  here,  is  under  the  direc- 
tion and  control  of  the  agent  domiciled  here. 
The  pronilses  to  pay  In  question  are  taxable 
in  the  hands  of  and  owned  by  residents  as 
tangible  property.  The  rule  has  been  made 
to  Include  nonresidents.  Section  7,  p.  350,  of 
the  act  of  1898.  provides  that  all  property 
subject  to  taxation  shall  be  placed  on  the  tax 
roll,  and,  if  persons  represent  business  that 
may  claim  a  domicile  elsewhere,  the  Intent 
and  purpose  Is  that  it  shall  pay  all  such  taxes 
assessable  here  as  may  be  collected  from  res- 
idents. 

We  think  tliat  these  promises  to  pay,  taken 
in  connection  with  plaintiff's  business,  were 
not  to  be  considered  as  abstract  right  not  at 
all  removed  from  the  domicile  of  plaintiff. 
Whilst  the  cash  In  question  was  In  bank,  it 
was  liable  to  assessment  It  was  equally  as 
liable  prior  to  Its  deposit  whilst  represented 
by  paper  due  to  the  local  business.    Receiv- 


ing paper  which  the  statute  orders  to  be  tax- 
ed brings  It  within  the  tax  power. 

It  was  within  the  power  of  the  lawmaking 
authority  of  the  state  to  tax  an  indebtedness 
which  has  taken  a  concrete  form.  The  writ- 
ten Instrument  evidencing  the  Indebtedness  is 
"left  within  the  state  In  the  hands  of  an 
agent  of  the  nonresident  owner."  So  held  In 
New  Orleans  v.  Stemple,  175  U.  S.  817,  20 
Sup.  Ct  110,  44  L.  Ed.  174,  as  in  the  case 
before  us  for  decision. 

The  case  Just  cited  was  referred  to  in 
Board  of  Assessors  Case,  191  U.  S.  401,  24 
Sup.  Ct  109,  48  L.  Ed.  232,  and  the  princi- 
ples therein  were  reaffirmed. 

Our  learned  Brother  of  the  district  ooxirt 
said  In  his  written  opinion,  that  which  is 
evident  enough,  that  the  plaintiff  could  sue 
on  the  duebills;  that  the  bills  "themselves" 
would  furnish  the  concrete  evidence  of  the 
debt  and  authorize  Judgmoit  "Any  creditor 
of  the  plaintiff  could  attach  these  evidences 
of  Indebtedness." 

Having  concluded  that  the  written  ac- 
knowledgments were  tangible  and  selzable, 
we  are  led  ,to  the  further  conclusion  that  as 
such  they  must  bear  their  Just  proportion  of 
taxes,  as  directed  in  the  statute  cited  ubi 
supra. 

The  law  and  the  evidence  being  in  favor  of 
defendant,  the  Judgment  Is  affirmed. 


(115  La.) 

No.  16,795. 

STATE  V.  LAMONT. 

(Supreme  Court  of  Louisiana.    Nov.  20,  19CK.) 

L  Cmmihal  Law — Objections  to  Evidkhck. 

A  defendant  who  testified  as  a  witness  in 
her  own  behalf  as  to  a  fact,  to  which  fact  the 
witnesses  for  the  state  had  testified,  cannot 
legally  object  to  the  testimony  as  not  admissible 
on  the  ground  that  as  to  her  case  the  testimony 
was  foreign  and  not  admissible. 
2.  Sahe. 

The  witnesses  to  whose  testimony  objection 
was  urged  by  the  defendant  did  not  prove  any- 
thing further  or  more  material  to  the  issaes 
than  she  had  when  testifying  in  her  own  be- 
half. The  testimony  as  to  this  fact  was  sub- 
stantially the  same. 

[Ed.  Note. — For  cases  in  point,  see  voL  10b 
Cent  Dig.  Criminal  Law,  U  8138,  8189.] 

(Syllabus  by  the  Court) 

Appeal  from  Oiminal  District  Court,  Par- 
ish of  Orleans ;  Joshua  G.  Baker,  Judge. 

Viola  Lamont  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

Warren  Doyle,  for  appellant  Waiter 
Gulon,  Atty.  Oen.,  James  Porter  Parker,  DIst 
Atty.,  and  Samuel  Alexander  Montgomery, 
Asst  Dist  Atty.,  for  the  State. 

BREAUX,  C.  J.  An  indictment  was  re- 
turned by  the  grand  Jury  on  the  10th  day 
of  May,  1905,  in  which  it  was  charged  that 
the  defendant  Viola  Lamont  stole  $1,140 
from  Frederick  Scott 
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She  was  duly  arraigned  and  placed  on  her 
defense.  On  the  2l8t  day  of  June,  1903,  she 
was  found  gnllty  as  charged  by  a  Jury  com- 
posed of  five  jurors. 

Thereupon  the  court  sentenced  her  to  suffer 
imiwlsonment  In  the  state  penitentiary  at 
bard  labor,  for  grand  larceny,  for  three 
years. 

From  the  yerdlct  and  sentence  the  defend- 
ant prosecutes  this  appeal. 

One  ground  of  defense  Is  before  ns  for  con- 
sideration. 

It  sets  forth  that  the  court  erred  In  per- 
mitting a  witness  (who  lets  out  rooms)  to 
testify  over  the  objection  of  the  defendant 
that  she  (the  witness)  had  rented  a  room  to 
a  man  unknown  to  her,  who  was  (defendant 
contended)  in  no  manner  connected  or  Identl- 
fled  with  her,  and  was  'not  shown  to  be  an 
agent  or  co-conspirator  with  her,  the  defend- 
ant 

There  Is  no  merit  In  the  objection. 

The  narrative  of  facts  of  the  trial  Judge, 
which  forms  part  of  the  bill  of  exceptions, 
deflnltlTely  and  completely  disposes  of  this 
objection. 

We  will  Insert  this  narrative  here,  slightly 
condensed. 

Miss  Hammong  testified  that  the  defendant 
and  ber  husband,  a  man  by  the  name  of 
Stortz,  boarded  with  her  for  several  weeks, 
but  left  early  on  Sunday  morning,  January 
29,  1905,  and  that  she  never  saw  them  after- 
wards. Mrs.  Duvlo,  who  lived  at  110-112 
Blks  Flace^  between  Canal  street  and  Tu- 
lane  avenue,  testified,  as  shown  by  the  bill  of 
exceptions,  that  on  the  same  Sunday  morn- 
ing she  rented  a  room  to  a  man  for  himself 
and  wife. 

No  objection  to  this  point  was  made  to  this 
testimony.  Mrs.  Duvlo  was  follovred  as  a 
witness  by  her  niece  and  her  daughter,  wit- 
nesses in  corroboration  of  ber  testimony,  and 
all  testified  to  the  effect  that  one  of  these 
witnesses  (Mrs.  Duvio's  daughter)  showed 
the  defendant  to  a  front  room  downstairs. 

Then  the  prosecuting  officer  recalled  Mrs. 
Dnvlo  and  asked  her,  "What  room  did  yon 
tent  to  this  man?"  The  witness  answered, 
"Downstairs  112." 

It  was  then  that  objection  was  urged  on 
the  ground  that  the  defendant  was  not  bound 
by  the  act  of  a  stranger,  which  objection 
the  court  overruled,  and  held  that  the  testi- 
mony was  admissible  to  show  that,  the  de- 
fendant had  occupied  the  room  rented  to  the 
man  referred  to  by  the  witnesses.  It  pre- 
sented a  question  of  identification  of  a  roomer 
at  the  hoQse  and  the  room  he  occupied — a 
fact,  we  take  It,  which  was  material  to  the 
Issues  of  the  case. 

The  testimony  was,  for  the  purpose  men- 
tioned, admissible.  If  it  were  conceded  that 
It  was  not,  it  was  not  In  any  view  erroneous 
or  prejudicial  to  the  defendant 

Quoting  literally,  the  defendant  as  a  wit- 
ness "testified  that  Mr.  Stortz,  the  man  with 
whom  she  was  living,  engaged  the  room  tor 


her  at  Mrs.  Duvio's,  and  that  she  called 
there  on  the  night  in  question  and  asked  for 
the  room  rented  by  blm  that  morning;  that 
the  little  girl  (Mrs.  Duvio's  daughter)  show- 
ed her  the  room,  and  that  she  remained  there 
that  night  and  for  several  days  afterwards, 
giving  as  her  reason  for  moving  that  she  pre- 
faced the  room  at  this  place,  112  Elks  Place, 
to  the  room  she  vacated  at  180  South  Ram- 
part street  because  she  could  see  out  in  the 
street  at  the  former  place" — practically  cor- 
roborating the  testimony  of  all  the  state  wit- 
nesses on  this  branch  of  the  case. 

An  accused,  who,  as  a  witness,  directly  and 
clearly  corroborates  a  witness'  testimony, 
cannot  sustain  the  contention  that  the  testi- 
mony was  Inadmissible. 

She  sustained  by  her  testimony  the  ad- 
missibility of  the  very  testimony  to  which 
she  now  objects. 

The  defense  cannot  be  sustained.  Under 
no  principle  of  the  law  of  evidence  can  It  be 
held  that  the  testimony  was  not  properly 
admissible.  She  admitted  that  she  had  oc- 
cupied the  room.  That  proof  had  corrobora- 
tive effect  to  an  extent  that  made  it  Im- 
possible to  hold  that  the  testimony  objected 
to  was  Improperly  admitted. 

There  remains  only  one  alternative,  and 
that  is  to  affirm  the  verdict  and  sentence. 

For  reasons  stated,  they  are  affirmed. 


ALABAMA   CONSOL.   COAL  &   IRON   CO. 
V.  TURNER. 

(Supreme  Court  of  Alabama.    Nov.' 23,  1905.) 

1.  Waters  and  Watkb  Cottrses  —  Rights  of 

RiPABtAN     OWWEE — DrVKBSION — POIXTJTION. 

Bverv  riparian  proprietor  has  an  eqnal 
right  to  nave  the  stream  flow  throngh  his  land 
in  its  natural  state  without  diminution  in  quali- 
ty or  alteration  In  quantity ;  and  a  diversion 
of  the  water  or  making  the  name  noxious,  so  aa 
to  deprive  a  proprietw  of  the  nse  thereof,  is  a 
nuisance. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  48. 
Cent  Dig.  Waters  and  Water  Courses,  {{  69, 
70.] 

2.  Samc  —  Actions  —  Comfi.airt  —  Sufmoi- 

KNOT. 

A  complaint  which  alleges  that  defendant 
diverts  large  quantities  of  water  from  a  stream, 
I)reventing  the  water  from  flowing  down  the 
stream  in  its  accustomed  manner,  and  thereby 
injuring  plaintiff  in  the  operation  of  his  mill, 
and  which  charges  that  defendant  has  construct- 
ed a  dam  which  collects  debris,  and  that  the 
dam  has  discharged  the  accumulated  debris  and 
fllled  up  plaintiff's  dam,  so  as  to  materially 
lessen  oie  amount  of  water  accustomed  as  of 
right  to  flow  therein,  and  which  avers  that  de- 
fendant operated  ore  washers  and  opened  the 
floodgates  of  his  dam,  and  thereby  let  down  on 

Elalntiff's  property  debris,  rendering  his  dam 
MS  valnable,  states  a  cause  of  action. 
8.  Saxi — ^Affbofbiatiok — Rights  Acqdibxd. 
Tlw  enjoyment  of  the  waters  In  a  stream 
by  a  riparian  proprietor  in  substantially  the 
same  manner  for  over  10  years,  with  the  knowl- 
edge of  a  lower  riparian  proprietor  and  with- 
out Interruption,  raises  a  presumption  of  title 
as  against  a  right  of  the  lower  proprietor,  whldi 
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during  that  period  might  have  been,  bat 
not,   asserted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Conrses,  S{  71, 
149.] 

4.  SAKJ! ABTIFICIAL  WATEBWAYS CJONSTBUO 

TION — Neouoence — Matebiautt. 

Where  the  foandation  of  a  suit  b^  a  ripa- 
rian proprietor  was  the  active  creation  of  a 
nuisance  by  defendant,  in  consequence  of  the- 
construction  by  him  of  waterways,  and  not  a 
wrong  arising  from  negligence,  the  degree  of 
care  used  in  the  construction  of  the  waterways 
is  immaterial  in  determining  the  right  of  plain- 
tiff to  recover  damages. 

5.  Same— Action   fob  Divebsion— Defense- 
Plea— Sufficiency. 

A  plea,  in  an  action  by  a  lower  riparian 
owner  for  the  diversion  of  the  waters  of  a 
stream  by  an  upper  riparian  owner,  which  al- 
leges that  the  latter  diverted  the  waters  for 
manufacturing  purposes,  used  them  in  a  rea- 
sonable manner,  and  then  returned  the  same  to 
the  stream,  and  that  there  was  no  material  dim- 
inution of  the  amount  returned  from  that  di- 
verted, states  a  good  defense. 
6b  ApfeaIi — Habmlesb  Ebrob — Ebbob  in  Sus- 

TAININO  DEMUBBEB  TO  PiXADINO. 

Where  defendant  had  the  benefit  of  a  de- 
fense set  forth  in  a  plea,  the  error  in  sustaining 
a  demurrer  tiiereto  was  harmless. 

7.  Watebs   and   Wateb   Coubses — CONSTBtto- 

TION  OF  Daks INJUBY  TO  LOWXB  OWNKB 

lilABIUTT. 

A  riparian  proprietor,  who  constructed 
dams  in  the  usual  manner  and  such  as  to  be 
able  to  resist  water  coming  from  usual  freshets, 
was  not  liable  to  a  lower  riparian  owner  for 
damages  resulting  from  the  breaking  of  the  dams 
on  account  of  an  extraordinary  flood. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  i  234.J 

8.  Evidence — Value  op  Pbopkety  —  Opinion 
Evidence. 

The  market  price  of  property  may  be 
proved  by  the  opinions  of  witnesses. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  §  2273.1 

Appeal  from  City  Court  of  Talladega;  G. 
K.  Miller,  Judge. 

"To  be  officially  reported." 

Action  by  J.  B.  Turner  against  the  Ala- 
bama Consolidated  Coal  &  Iron  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Action  for  damages  for  taking  watfer  from 
a  running  stream,  and  polluting  the  stream. 
The  complaint  alleges,  after  setting  forth 
that  plaintiff  Is  the  owner  of  a  tract  of  land 
and  describing  it,  and  that  plaintiff  has  a 
mill  and  mill  pond  on  said  tract  of  land 
across  and  on  Cheaha  creek,  that  on  said 
Cheaha  creek,  above  plaintiffs  premises  and 
near  thereto,  located  in  T.  county,  Ala.,  de- 
fendant has  constructed  and  Is  now  operat- 
ing a  pumping  station,  whereby  defendant 
has  diverted  and  is  now  diverting  large 
quantities  of  water  from  the  channel  of  said 
creek,  and  preventing  said  waters  from 
flowing  as  they  were  accustomed  to  flow 
down  said  stream  and  Into  said  pond  of 
plaintiff's,  wherefore  plaintiff  avers  and 
charges  that  by  said  wrongful  act  of  the 
defendants  he  is  and  has  been  greatly  in- 
jured and  damaged,  and  has  been  put  to 
great  Inconvenience  and  trouble,  all  of  which 


damage  up  to  this  time  and  accmlng  In  12 
months  prior  to  the  bringing  of  this  suit 
amounts  to  the  sum  of  $3,000,  and  avers  that 
near  said  creek  and  above  the  lands  of  plain- 
tiff defendant  has  constructed  a  dam,  and  in 
said  dam  has  constantly  allowed  and  caused 
to  collect  large  quantities  of  red  mud.  fllth, 
and  ddbrls,  and  within  said  last  12  months 
said  dam  has  from  time  to  time  broken 
and  discharged  Its  accumulated  contents  of 
red  mud,  fllth,  and  dSbrls  into  the  waters  lead- 
ing into  said  Cheaha  creek,  and  down  to  the 
dam  of  plaintiff  across  Cheaha  cre^,  filling 
up  said  dam  of  plaintiff  to  such  an  extent 
as  to  materially  lessen  the  amount  of  said 
water  of  right  accustomed  to  accumulate 
therein ;  and  plaintiff  avers  that  defendant's 
dam  has  so  broken  and  discharged  Its  red 
mud,  filth,  and  ddbrts  in  plaintiff's  dam  as 
aforesaid  by  reason  of  the  negligence  of 
the  defendant,  wherefore  plaintiff  avers  that 
by  said  wrongful  acts  of  the  defendant  he  is 
and  has  been  within  the  last  12  months  prior 
to  the  bringing  of  this  suit  greatly  damaged 
and  injured  and  put  to  great  expense  and 
trouble  and  inconvenience,  and  charges  de- 
fendants with  operating'  ore  washers  and 
willfully  opening  the  floodgates  to  the  dam, 
and  letting  down  on  plaintiff  red  mud,  fllth, 
and  d6bris,  and  rendering  the  dam  and  other 
property  less  valuable,  all  within  12  months 
prior  to  bringing  of  suit 

There  were  two  assignments  of  demurrer 
setting  up  misjoinder  of  causes  pf  action,  one 
for  diverting  water  and  the  other  polluting 
water.    These  were  overruled. 

Counts  4  and  5  were  added  by  way  of 
amendment,  and  are  enlargements  and  am- 
plifications of  counts  2  and  3.  Demurrers 
were  overruled  to  these  counts. 

Defendant's  plea  4  alleged  that  the  defend- 
ant  for  more  than  10  years  prior  to  the 
bringing  of  plaintiff's  suit  has  used  the 
waters  of  said  Cheaha  creek  in  the  same 
manner  as  alleged  in  the  complaint  that  It 
was  used  by  the  defendant  to  the  injury  of 
the  plaintiff,  add  defendant  avers  that  snch 
user  was  continuous,  adverse,  and  under 
a  claim  of  right,  and  for  more  than  10  years 
before  the  bringing  of  this  suit,  and  was  so 
used  with  the  knowledge  of  the  plaintiff 
and  that  by  virtue  of  such  user  defendant 
has  acquired  the  right  to  continue  such  use. 
Plea  5  was  a  short  plea  of  the  statute  of  10 
years.  Plea  8,  Interposed  to  the  first  and 
fourth  counts,  alleged  "that  the  water  divert- 
ed by  Its  pumping  station  was  pumped  out  of 
Cheaha  creek  at  a  pumping  station  owned  by 
it  to  its  ore  washers  and  furnaces  at  Ironton ; 
that  the  water  so  pumped,  after  passing 
through  its  washers,  was  returned  to  Cheaha 
creek  through  Fane's  creek;  and  tliat  no 
water  was  used  from  that  pumped,  except 
that  is  necessary  for  the  purpose  of  operat- 
ing its  plant,  and  that  all  the  water  so  used 
is  used  with  due  care  to  the  rights  of  the  lower 
riparian  owner,  and  that  there  is  no  materi- 
al diminution  of  the  amount  returned  from 
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tbat  diverted,  the  same  being  used  In  a  rea- 
sonable manner  for  the  manufacturing  pur- 
poses above  set  forth." 

Demurrers  were  Interposed  to  these  pleas, 
and  sustained  by  the  lower  court 

Charge  12,  requested  by  the  defendant  and 
refused,  was:  "The  court  charges  the  Jnry 
tbat  If  the  mad  dams  constructed  by  the  de- 
fendant were  constructed  in  the  usual  man- 
ner, and  that  such  mud  dams  so  constructed 
were  properly  constructed,  and  were  so  con- 
structed as  to  be  able  to  hold  and  resist  all 
the  water  coming  from  the  ordinary,  usual, 
and  expected  freshets,  then  the  defendant 
would  not  be  liable  for  damages  resulting 
from  the  breaking  of  such  dams  on  account 
of  any  extraordinary  and  entirely  unexpect- 
ed floods." 

Knox,  Dixon  &  Burr,  for  appellant  Browne, 
McEIderry  &  Harrison,  for  appellee. 

HARALSON,  J.  The  principles  of  law  in- 
volved in  the  decision  of  this  case  have  been 
the  subject  of  repeated  decisions  In  this 
and  other  courts.  We  may  refer  to  these, 
especially  from  our  own  court,  aa  furnishing 
a  guide  for  tne  determination  of  Questions 
presented. 

In  the  old  case  of  Stein  v.  Burden,  29  Ala. 
127,  65  Am.  Dec.  S94,  it  was  held,  that  a  ri- 
parian proprietor  has  no  property  In  the 
water  itself  which  flows  through  his  land, 
but  a  simple. usufruct  while  it  passes  along; 
tbat  be  may  use  the  water  passing  through 
his  land  as  he  pleases,  subject  among  other 
things  to  the  condition,  that  {ifter  using  it 
he  return  the  water  to  its  ancient  channel; 
that  where  a  proprietor  has  diverted  water 
from  its  accustomed  channel,  to  the  injury 
of  a  land  owner  on  the  stream  below  him 
the  water  should  be  returned  into  the 
ancient  channel,  at  the  cost  of  the  defend- 
ant Many  authorities  are  referred  to  as  sus- 
taining these  principles.  It  was  again  said : 
"Diversion  of  the  water  of  the  stream  is  an 
act  continuous  in  its  character,  and  each 
effluence  of  water,  resulting  from  the  unau- 
thorized act  of  another.  Is  a  wrong  done 
to  the  proprietor  below,  if  thereby  the  flow 
of  the  stream  is  materially  diminished.  It 
is  a  continuing  nuisance,  and  an  action  lies 
for  the  damages,  toties  quotles.  Each  suc- 
cessive flow  being  a  new  wrong,  a  nuisance 
continued,  Imposes  a  corresponding  contem- 
poraneous obligation  to  return  such  water  to 
the  stream." 

In  the  later  case  of  Tenn.  Coal  L  &  R.  R. 
Co.  V.  Hamilton,  100  Ala.  252,  14  South.  167. 
46  Am.  St  Rep.  48,  the  same  principles  are 
declared  and  emphasized.  It  was  said:  "The 
old  maxim,  'aqua  currit  et  debet  currere,  ut 
currere  solebat,'  is  familiar  to  all.  It  means 
In  practical  application  that  water  is  the  com- 
mon and  equal  property  of  every  one  through 
whose  dominion  it  flows,  and  that  the  right 
of  each  to  Its  use  and  consumption,  while 


passing  over  bis  possession  la  the  same.  He 
must  so  use  it  aa  not  to  destroy,  or  unrea- 
sonably impair  the  equity  rights  of  others." 

The  general  rule  is  often  stated  to  be  tliat 
"every  riparian  proprietor  has  an  equal  right 
to  have  the  stream  flow  through  his  land  in 
its  natural  state,  without  material  diminu- 
tion In  quantity,  or  alteration  in  quality. 
•  •  •  Any  diversion  or  obstruction  of  the 
water  which  substantially  diminishes  the 
volume  of  the  stream,  so  that  it  does  not 
flow  ut  currere  solebat,  or  which  defiles  and 
corrupts  it  to  such  a  degree  as  essentially  to 
impair  its  purity  and  prevent  the  use  of  it 
for  any  of  the  reasonable  and  proper  pur- 
poses to  which  running  water  is  usually  ap- 
plied, such  aa  Irrigation,  the  propulsion  of 
machinery,  or  consumption  for  domestic  use, 
is  an  infringement  of  the  rights  of  the  owner 
of  land  through  which  a  water  course  runs^ 
and  creates  a  nuisance  for  which  those  there- 
by injured  are  entitled  to  a  recovery." 

In  Gould  on  Waters  it  is  declared,  that  ac- 
tions may  be  maintained  for  the  following 
causes:  "The  casting  upon  one's  own  land 
of  dirt  and  foul  water,  or  substances  which 
reach  the  stream  by  percolation;  •  •  • 
the  letting  of  water  made  noxious  by  pre- 
cipitation of  minerals,  *  *  *  or  render- 
ing the  water  unfit  for  domestic,  culinary  or 
mining  purposes,  or  for  cattle  to  drink  of, 
or  fish  to  live  in,  or  for  manufacturing  pur- 
poses." 

In  one  aspect  of  the  case,  still  another  au- 
thority Is  pertinent:  "Where  one  who  owns 
land  on  a  stream,  uses  the  water  to  wash 
ore  taken  from  his  land,  and  then  allows 
the  water  to  return  to  the  stream  so  polluted 
as  to  be  unfit  for  watering  stock  or  for  do- 
mestic uses,  for  which  it  was  formerly  used, 
by  a  lower  riparian  owner,  and  from  which 
there  Is  a  deposit  of  mud  or  refuse  ore  on 
the  land  of  the  lower  riparian  owner  impair- 
ing its  fertility,  he  is  liable  to  an  action  for 
damages  to  the  lower  riparian  owner." 
Drake  v.  U  B.  C.  I.  &  R.  Co.,  102  Ala.  SOI. 
14  South.  749,  24  L.  R.  A.  64,  48  Am.  St  Rep. 
77. 

From  the  foregoing  principles,  it  appears 
to  be  manifest  that  the  demurrers  to  the 
different  counts  in  the  complaint  were  prop- 
erly overruled. 

The  first  and  second  pleas  were  the  general 
Issue — the  third  was  the  statute  of  limita- 
tions for  one  year.  On  these  issue  was 
Joined. 

The  fourth  and  fifth  set  up  the  statute  of 
limitations  of  ten  years,  that  defendant  com- 
menced the  use  of  the  water  in  Cheaha  creek 
In  the  manner  complained  of  in  plaintiff's 
complaint  more  than  ten  years  before  plain- 
tiff's suit  was  commenced,  and  defendant  has 
used  the  water  In  substantially  the  same 
manner  continuously  since  that  time,  with 
the  knowledge  of  the  plaintiff,  and  for  this 
reason  has  acquired  the  right,  as  against 
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the  plaintiff,  to  tiBe  the  water,  the  nae  of 
which  Is  the  basis  of  plaintiff's  action. 

A.  demurrer  to  these  pleas  was  sustained, 
and  In  this,  we  apprehend  the  court  erred. 
The  question  seems  to  have  been  definitely 
settled  in  Stein  y.  Burden,  24  Ala.  148,  00 
Am.  Dec.  453,  and  approved  by  other  adjudi- 
cations of  the  court.  As  was  then  said:  "It 
is  the  established  doctrine,  that  the  exclusive 
enjoyment  of  water,  or  any  other  easement, 
in  a  particular  way,  for  the  length  of  time 
which  is  the  period  of  the  statute  of  limita- 
tions, enjoyed  without  interruption,  is  suffi- 
cient to  raise  a  presumption  of  title,  as 
against  a  right  in  any  other  person,  which 
might  have  been,  but  was  not  asserted." 
Ulbricht  V.  B.  W.  Oo.,  86  Ala.  692,  6  South. 
78, 4  L.  R.  A.  672, 11  Am.  St  Rep.  72;  Grabtree 
V.  Baker,  76  Ala.  91,  51  Am.  Rep.  424;  Ninin- 
ger  V.  Norwood,  72  Ala.  285,  47  Am.  Dec.  412; 
Wright  y.  Moore,  38  Ala.  593,  82  Am.  Dec. 
731. 

Angell  on  the  Law  of  Water  Courses,  i 
205,  holding  to  the  doctrine  that  any  man 
has  the  right  to  have  the  advantage  of  a 
flow  of  water  on  his  own  land,  without  dim- 
inution or  alteration,  lays  down  the  doctrine, 
that  an  adverse  right  may  exist  founded  on 
the  occupation  of  another,  stating:  "And  al- 
though the  stream  be  either  diminished  in 
quantity,  or  even  corrupted  in  quality,  as  by 
means  of  the  exercise  of  certain  trades,  yet 
if  the  occupation  of  the  party  so  taking  and 
using  It,  have  existed  for  so  long  a  time  as 
may  raise  the  presumption  of  a  grant,  the 
other  party,  whose  land  is  below,  must  take 
the  stream  subject  to  such  adverse  right" 
1  Am.  &  Eng.  Ency.  Law  (2d  Bd.)  875;  22 
Am.  &  Eng.  Bncy.  Law  (2d  Bd.)  1187. 

The  sixth  plea  was  erroneous  °and  subject 
to  demurrer.  The  foundation  of  the  suit 
being  the  active  creation  of  a  private  nxd- 
sance,  and  not  merely  a  wrong  arising  from 
n^Iigence,  the  degree  of  care  used  by  de- 
fendant in  the  construction  of  waterways  is 
immaterial  in  determining  the  right  of  plain- 
tiff to  recover  actual  damages  from  It.  O. 
of  O.  R.  R.  Co.  y.  Windham,  126  Ala.  560, 
28  South.  392. 

The  eighth  plea  to  the  first  and  fourth 
counts  was  good,  and  not  open  to  the  grounds 
of  demurrer  interposed  to  them.  But  it 
affirmatively  appears  from  the  bill  of  excep- 
tions, that  the  defendant  had  the  benefit  of 
the  defense  made  by  said  plea  vnAee  the 
general  Issue^  and  at  most  it  was  error  with- 
out injury.  Lw  &  N.  R.  R.  Oo.  v.  Hall,  181 
Ala.  161,  82  South.  603;  Tutwller  v.  Mc- 
Carty,  121  Ala.  366,  25  South.  828. 

Charge  12,  requested  by  defendant  should 
have  been  given.  If  the  facts  hyjwtheslsed 
In  said  charge  were  shown  to  be  true,  under 
the  decisions  of  this  court  the  conditions 
referred  to  in  said  charge,  exempted  defend- 
ant from  liability  on  account  of  the  break- 
ing of  said  dams.  Columbus  &  W.  R.  Co.  v. 
Bridges,  86  Ala.  449,  6  South.  864,  11  Am.  St 


Rep.  58;  Amdt  v.  Oty  of  Cullman,  132  Ala. 
561,  SI  South.  478,  90  Am.  St  Rep.  922;  24 
Am.  &  Bng.  Bncy.  Law  (Ist  Bd.)  &48;  10 
Am.  &  Eng.  Bncy.  Law,  245;  10  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  696. 

There  was  no  error  in  allowing  the  wit- 
ness, Lackey,  to  state  what  In  his  opinion 
was  the  market  value  of  this  mill  property 
June,  1902.  The  market  price  of  property 
being  a  conclusion  which  is  largely  made  up 
of  presumptions,  may  always  be  proved  by  the 
opinions  of  witnesses  based,  of  necessity 
even  in  fact  on  hearsay.  Burks  v.  Hubbard, 
60  Ala.  380;  B.  T.  V.  &  G.  R.  R.  Co,  ▼.  Wat- 
son, 90  Ala.  44,  7  South.  818. 

Reversed  and  remanded. 

DOWI>BIiL»  SIMPSON,  and  DBNSON,  JJ. 
concnr. 


ABBRCROMBIB  v.  FOURTH  NAT.  BANK 
OF   MONTGOMERY. 

(Supreme  Court  of  Alabama.    May  30,  1905.) 

1.  Frauds,   Statdtb  of  — Promise  to   Pat 
Debt  or  Anothxb— Novation. 

Where  a  defendant  assumed  payment  of  a 
note  made  by  another,  and  the  note  was  mark- 
ed paid  and  delivered  to  defendant,  the  trans- 
action was  a  novation,  and  not  within  the  stat- 
ute of  frauds,  though  not  in  writing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  {  49.] 

2.  Tbiai—Instbuctions— Emphasizing   Pab- 
TicuLAB  Evidence. 

A  ctiarge  which  calls  upon  the  trial  court 
to  emphasize  to  the  jury  a  part  of  the  evidence 
is  proi)erly  refused. 

[Ed.  Note.— ^or  cases  in  point  see  voL  46, 
Cent  Dig.  Trial,  {  578.] 

Appeal  from  City  Ooort  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  by  the  Fonrth  National  Bank  of        I 
Montgomery  against  Charles  O.  Abercrombie. 
From   a  Judgment  for  plaintiff,   defendant 
appeals.    Affirmed. 

Fred.  S.  Ball  and  W.  L.  Martin,  for  ap- 
pellant   R.  L.  Harmon,  for  appellee. 

ANDERSON.  J.  If  a  debtor,  creditor,  and 
third  person  agree  together  that  the  debtor 
shall  be  discharged  and  the  creditor  look  to 
the  third  person  for  his  pay,  this  arrange- 
ment Is  valid,  though  not  In  writing,  be- 
cause the  debt;  In  being  cast  upon  the  third 
person,  is  taken  off  the  other,  and  the  re- 
lease of  such  other  person  furnished  a  con- 
sideration for  the  new  promise.  But,  If  the 
old  debt  Is  not  lifted,  the  new  promise  must 
be  in  writing,  and  a  fresh  consideration  must 
be  added.  Bishop  on  Contracts,  S  1261.  Ac- 
cording to  the  averment  of  the  complaint,  the 
old  note  was  marked  "Paid"  and  given  over  to 
the  defendant,  who  assumed  the  payment 
of  same  through  Le  Grand,  or  by  himself  In 
case  Le  Grand  failed  to  sign  a  new  note. 
It  Is  clear  that  plaintiff  and  defendant  lifted 
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the  old  note,  according  to  the  teBtlmony  of 
Bemey  and  aa  averred  In  the  complaint,  and 
that  the  defendant  assmned  the  payment 
thereof.  It  not  being  material  whether  he 
did  It  throngh  Le  Grand  or  not,  as  he  guar- 
antied Its  payment  upon  the  consideration 
that  the  old  note  was  to  be  marked  paid 
and  delivered  to  tilm.  This  transaction  did 
not  come  within  the  statute  of  frauds  and 
was  blndtog,  though  not  in  writing.  Moragne 
V.  Riclmiond  Locomotive  Co.,  124  Ala.  540, 
27  South.  240;  Westmoreland  v.  Porter,  75' 
Ala.  452;  Thornton  v.  Ouice,  73  Ala.  321; 
Underwood  ▼.  Lovelace,  SI  Ala.  165.  The 
trial  court  did  not  err  In  overruling  the  de- 
murrers to  the  complaint 

The  trial  court  properly  refused  the  gener- 
al charge  asked  by  the  defendant  The 
other  charge  refused  has  often  been  con- 
demned by  this  court,  as  calling  upon  the 
trial  court  to  emphasize  to  the  Jury  a  part 
of  the  evidence.  Montgomery  St  By.  v.  Rice 
(Ala.)  88  South.  857. 

The  judgment  of  the  city  court  is  afBrmed. 

McCLBLLAN,  G  J.,  and  TYSON  and  SIMP- 
SON, JX,  concur. 

OATBS    V.    MoGLAUN. 
(Supreme  CJoart  of  Alabama.    Nov.  16,  1906.) 

1.  FAIin   Illf BISONMENT— MaUCB— BVIDKNOE. 

In  an  action  for  false  imprisonment,  evi- 
dence that  plaintiif  was,  when  arrested,  confined 
in  the  courthouse  and  not  given  sufficient  bed- 
ding, was  admissible  to  show  malice. 

2.  SAHK— BVIOBNCK— RKI.EVAnCT. 

In  an  actlim  for  false  imprisonment  evi- 
dence as  to  how  long  the  justice  of  the  ^eace 
who  issued  the  warrant  under  which  plaintiff 
was  arrested  had  occupied  the  office  was  imma- 
teriaL 
8.  Tbiai/— Abottkent  of  Counsel. 

In  an  action  for  false  imprisonment  it  was 
not  error  to  refuse  to  exclude  from  the  jury  a 
statement  of  plaintiff's  counsel  that  it  was  the 
duty  of  the  jury  to  teach  the  defendant  that  he 
could  not  collect  his  debts  in  this  manner. 
4.  Falsi  Ikfbisonmbht— Instructions. 

In  an  action  for  false  imprisonment  an  in- 
struction tibat  no  recovery  could   be  had   for 
malicious  prosecution  should  have  been  given. 
6.  Sake. 

In  an  action  for  false  imprisonment  in- 
structions that  whether  or  not  the  fact  that  de- 
fendant signed  the  void  warrant  under  which 
plaintiff  was  arrested  caused  the  justice  who 
b»ned  it  to  omit  to  sign  it,  yet  if  defendant 
with  knowledge  of  the  condition  of  the  war- 
rant continued  to  prosecute  plaintiff,  or  if  the 
act  of  defendant  in  signing  the  warrant  caused 
plaintiff  to  be  arrested  under  a  void  process,  or 
caused  the  justice  to  fail  to  sign  it,  the  jury 
must  find  for  plaintiff,  were  proper. 

Appeal  from  Circuit  Court  Houston  Coun- 
ty;  A.  H.  Alston,  Judge. 

"Not  ofBcIally  reported." 

Action  by  J.  T.  McGlaun  against  W.  S. 
Oatefli  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Defendant  being  examined  as  a  witness  In 
his  own  behalf,  was  asked  how  long  Solomon 
had  been  a  Jnstioe  of  the  peace,  stating  at  the 


time  that  he  proposed  to  show  that  Solomon 
had  been  filling  the  office  of  Justice  of  the 
peace  for  several  years.  The  court  sustained 
objection  to  the  testimony,  and  defendant  ex- 
cepted. This  Is  all  the  record  shows  as  to 
this  matter.  Solomon  was  the  Justice  of  the 
peace  who  Issued  the  warrant  upon  which  the 
arrest  was  made,  and  out  of  which  this  suit 
arose.    He  failed  to  sign  the  warrant 

In  his  address  to  Jury  plaintiff's  attorney 
said:  "It  Is  the  duty  of  the  Jurors  of  this 
county  to  tell  Dr.  Oates  that  he  cannot  col- 
lect his  debts  in  this  way,  if  be  has  adopted 
this  method  of  collecting  the  debts."  De- 
fendant objected  to  this  argument  and  moved 
the  court  to  exclude  it,  and  the  court  refused. 

Charge  1,  requested  by  defendant  and  re- 
fused by  the  court:  "The  Jury  In  this  case 
cannot  xmder  the  evidence,  find  any  verdict 
against  Oates  for  malicious  prosecution." 

Charge  2,  requested  by  the  defendant  and 
refused  by  the  court:  "The  court  charges 
the  Jury  that  there  Is  no  evidence  before  them 
that  Oates  ratified  the  unlawful  arrest" 

Charge  8,  refused  to  defendant:  "The 
court  charges  the  Jury  that  there  Is  no  evi- 
dence before  them  that  Dates  caused  the 
arrest  of  plaintiff." 

Charge  4,  requested  by  and  given  for  plain- 
tiff: "If  the  Jury  believe  that  Gates'  signing 
the  warrant  did  not  cause  Solomon  to  omit  to 
sign  It  then,  if  you  believe  that  Oates,  having 
knowledge  of  the  void  condition  of  the  war^ 
rant  continued  to  prosecute  the  plaintiff,  then 
the  defendant  Oates,  is  liable,  and  your  ver- 
dict must  be  for  the  defendant" 

Charge  S,  requested  by  and  given  for  plain- 
tiff: "It  the  Jury  believe  from  the  evidence 
that  the  act  of  Oates  In  signing  the  warrant 
caused  the  plaintiff  to  be  arrested  under  a 
void  process,  then  they  must  find  for  the 
plaintiff." 

Charge  2,  requested  for  and  given  by  the 
court  to  plaintiff:  "Although  you  may  be- 
lieve that  Gates'  signing  the  warrant  did  not 
cause  Solomon  to  omit  signing  it  yet  if  yon 
further  believe  that  Oates  continued  to  prose- 
cute the  plaintiff  with  full  knowledge  of  the 
void  condition  of  the  warrant  the  plaintiff  is 
entitled  to  recover." 

Charge  1,  requested  by  and  given  for  plain- 
tiff: "If  the  Jury  believe  from  the  evidence 
that  the  fact  that  Oates  signed  the  warrant 
caused  the  Justice  of  the  peace  to  Issue  the 
warrant  without  signing  it  they  must  find  for 
the  plaintiff." 

A.  E.  Pace,  for  appellant  J.  P.  Pelham 
and  Dell  &  Crawford,  for  appellee. 

HARALSON,  3.  The  action  hi  for  false  im- 
prisonment "plaintiff  claiming  of  defendant 
$1,000.00  for  maliciously  and  without  proba- 
ble cause  therefor,  causing  the  plaintiff  to  be 
arrested  and  deprived  of  his  liberty  on  a 
charge  of  removing  property  on  which  an- 
other had  a  lien,  for  five  days,"  etc.    It  la 
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substantially  In  Code  form  (No.  19,  p.  946  of 
Oode).  No  point  was  made  as  to  the  suffl- 
-clency  of  the  complaint,  and  the  trial  was  had 
on  issne  Joined  on  it.  The  facts  of  the  case 
need  not  here  be  repeated.  They  are  well  set 
■out  in  the  opinion  in  the  case  of  Gates  t.  Bul- 
lock, 186  Ala.  S43,  33  South.  835,  96  Am.  St. 
Rep.  38,  where  most  of  the  questions  Involved 
In  this  case  were  considered  and  decided. 
For  the  soke  of  brevity,  we  consider  In  this 
case,  as  they  appear,  the  errors  assigned 
which  are  insisted  on. 

1.  The  plaintiff  while  being  examined  as  a 
witness  in  bis  own  behalf,  testified  that  when 
arrested  by  the  constable,  he  was  put  in  the 
{^uard  house  of  the  town ;  that  the  place  was 
cold,  damp  and  unfurnished;  that  he  was 
'Sick  when  pat  In;  was  not  fed  regularly, 
got  no  sapper  the  night  of  the  arrest,  and  was 
given  no  dinner  the  next  day.  He  was  asked, 
"What  bedding  was  furnished  him  while  in 
the  guard  house?"  He  answered  that  he 
~"had  no  mattress  or  pillow,  and  only  a  piece 
of  a  quilt"  Defendant  objected  to  the  ques- 
tion, because  it  called  for  illegal,  irrelevant 
and  immaterial  evidence,  which  objection  was 
'Overruled.  The  burden  was  on  plaintiff  to 
prove  that  the  arrest  and  imprisonment  was 
'malicious  and  without  probable  cause.  The 
-complaint  so  averred.  It  was  held  in  the 
-case  above  referred  to,  that  the  warrant  un- 
der which  plaintiff  was  arrested,  was  void, 
and  under  the  facts  of  the  case,  as  was  also 
held,  the  Jury  was  authorized  to  find  that 
the  issuance  of  the  void  warrant  was  procur- 
ed by  the  defendant,  for  which  he  was  liable 
'to  the  plaintiff  for  his  unlawful  arrest.  Oates 
V.  Bullock,  186  Ala.  538,  33  South.  835,  96 
Am.  St.  Rep.  88.  In  this  action  the  evidence 
-objected  to  was  admissible  to  show  malice, 
-as  alleged,  and  this  as  an  element  of  dam- 
ages. Fuqna  t.  Oambill,  140  Ala.  468,  87 
South.  235. 

2.  How  long  Solomon  had  been  a  Justice 
of  the  peace  had  no  bearing  on  the  Issues  in 
the  case. 

8.  There  was  no  error,  under  our  rulings, 
in  the  refusal  of  the  court  to  exclude  from 
the  Jury  a  part  of  the  argument  of  counsel 
for  plaintiff.  Cross  v.  State,  68  Ala.  476; 
Dennis  v.  State,  139  Ala.  110,  85  South.  651. 

4.  Charge  1  requested  by  the  defendant 
should  have  been  given.  Rich  v.  Mclnemy, 
108  Ala.  845,  15  South.  663,  49  Am.  St  Rep. 
32.  Davis  V.  Sanders,  133  Ala.  275,  82  South. 
499.  There  was  no  error,  under  the  evidence, 
in  refusing  defendant's  requested  charges  2, 
8,  and  4. 

5.  We  find  no  error  in  the  four  charges 
requested  by  and  given  for  plaintiff.  Oates 
T.  Bullock,  136  Ala.  645,  33  South.  835,  06 
Am.  St  Rep.  88. 

For  the  error  indicated,  the  Judgment  will 
t>e  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 

DOWDEIiU  SIMPSON,  and  DBNSON,  JJ, 
-concur. 


MORRIS   ▼.    STATU. 
(Supreme  C!ourt  of  Alabama.    Jane  1,  1905.) 

1.  Indictment— Morion  to  Quash— Bvidencc 
IN  Support  or  Gbouhds— Nbckssity. 

Where  there  was  no  evidence  offered  in 
support  of  a  motion  to  qoash  an  indictnoent 
because  the  grand  Jury  was  not  properly  drawn, 
the  motion  was  properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  vpL    27, 
Cent  Dig.  Indictment  and  Information,  S  475l] 

2.  JuBT  —  Motion    to    Qttabh    Venu^   — 
Gbounds— Evidence. 

Where  there  was   no  evidence  offered    in 
support  of  a  motion  to  quash  a  venire  drawn  to 
try  a  cause  because  the  jury  was  not  proi>erIy 
drawn,  the  motion  was  properly  deniea. 
8.  HoinoiDK  —  SEx^F-DxraKSK  —  Dkfkhbb     or 

AnOTHEB. 

A  son's  Tight  to  kill  in  the  defense  of  his 
father  depends  on  the  same  conditions  as  would 
be  necessary  to  excuse  the  fatiber  under  the  plea 
of  self-defense. 

(Ed.  Note. — For  cases  in  jpoint,  see  vol.  26L 
Gent  Dig.  Homicide,  H  ITt-tSQ 

4.  Sake. 

A  son,  killing  another  in  the  defense  of 
his  father,  cannot  avail  himself  of  the  right  of 
self-defense,  unless  both  he  and  his  father  were 
free  from  fault  in  bringing  on  the  difficulty. 

[Ed.  Note, — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  i  178.] 

5.  Same— Defense  of  Anothsb— Etidenck— 
Instructions. 

Where  accused,  on  trial  for  homicide,  al- 
leged that  the  killing  was  in  defense  of  his 
father,  and  the  evidence  showed  that  at  the  time 
the  fatal  shot  was  fired  the  difilculty  between 
his  father  and  decedent  had  ended  and  they  were 
separated,  a  charge  that  the  son  had  no  right 
to  assault  decedent  under  such  circomstancea, 
and,  if  he  shot  decedent  he  could  not  be  ac- 
quitted, was  not  erroneous. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Homicide,  (  179.] 

6.  Cbiuinai.  Law— Evidence— SuBmsaiON  or 
Issue  to  Juby. 

Where  there  is  any  evidence,  however  slight 
which  tends  to  establish  anv  material  fact  in- 
volved on  a  trial  for  crime,  the  court  cannot  ex- 
clude it  from  the  jury ;  its  weight  being  for  it 
[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  S  17ia] 

7.  Homicide  —  Defense  of  Anothkb  —  Evi- 
dence—Inbtbuctions. 

Where,  on  a  trial  for  murder,  accused  re- 
lied on  bis  right  to  kill  decedent  m  defense  of 
his  father,  and  the  evidence  showed  that  ac- 
cused's father  and  decedent  had  an  altercation, 
that  decedent  knocked  accused's  father  down 
with  his  fist  that  at  that  time  accused  was  15 
or  20  steps  away  and  ran  immediately  to  where 
decedent  was,  approaching  him  from  the  rear 
and  running  in  front  of  him,  and  shot  twice 
with  a  pistol,  killing  him,  an  instruction  that 
if  the  difficulty  between  decedent  and  accased's 
father  had  ended  and  they  had  separated,  ac- 
cused had  no  legal  right  to  shoot  decedent  was 
erroneous,  because  excluding  accased's  evidence 
showing  self-defense. 

8.  Same— Justification. 

The  fact  that  a  father  was  bloody  in  con- 
sequence of  his  difficulty  with  a  third  person  did 
not  justify  his  son  in  shooting  the  third  person. 

9.  Cbikinai.    Law  —  Inbtbuctions   Auikadt 
Given. 

It  is  not  error  to  refuse  requested  charges 
embodied  in  requested  charges  already  given. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  2011.] 
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10.  HoinoiDi  —  Hakkuesb  Ebbob  —  Ihbtbtto- 

TIONS. 

Where  defendant^  on  trial  for  homicide, 
was  convicted  of  manslaugliter  in  tlie  first  de- 
Kree,  the  error  in  refusing  to  charge  that.  If  de- 
fendant acted  in  a  heat  of  passion  engendered 
by  a  just  provocation,  he  could  not  l>e  convicted 
of  any  higher  ofFense  than  manslaaghter  in  the 
first  degree,  was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  toL  26, 
Cent  Dig.  Homicide,  {  720.] 

11.  Save— Dbfersb  of  Anothxb— Rxquesttbd 

iHSTBUCTIOnS. 
A  requested  instruction  by  accused,  on  trial 
for  homicid^  defended  on  the  ground  of  self- 
defense,  which  ignores  the  doctrine  of  retreat, 
was  properly  refiised. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  {  680.] 

12.  MAIt8I.AT]OHTEB  IR  THX  8BC0ND  DKOBKB— 

Evidence— Sttiticixncy. 
Evidence  on  a  trial  for  homicide  examined, 
and  held  not  to  require  the  submission  to  the 
inry  of  the  issue  of  manslaughter  in  the  second 
degree. 

13.  Cbimirai.  Law— InsTBucnoNs. 

An  instruction,  on  a  trial  tor  homicide,  that 
if  there  was  a  doubt  of  defendant's  unlawful 
killing  of  decedent  he  could  not  be  convicted  of 
manslaughter,  was  properly  refused,  for  leav- 
ing to  the  iury  to  determine  what  constituted 
an  unlawful  killing,  which  was  a  question  of 
law. 

14.  HomoiPE  —  Habmt.ebb  Ebbob  —  Inbtbuo- 

TIOHS. 

The  error  In  refusing  instructions  as  to 
murder,  on  a  trial  for  homicide,  is  rendered 
harmless  by  a  verdict  for  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  toL  26, 
Cent  Dig.  Homicide,  t  720.] 

15.  Cbimirai,  Law— Habmless  Ebbob— Ad- 
KissioN  o*  Evidence. 

Where  the  court,  on  a  trial  for  homicide, 
erroneously  permitted  a  witness  to  say  that  he 
beard  some  -one  say,  on  seeing  decedent  and 
accused's  father  leaving  a  crowd,  that  there 
was  going  to  be  a  "fuss,"  and  the  undisputed 
evidence  showed  that  the  difficulty  almost  im- 
mediately ensued,  the  error  was  harmless,  with- 
in Code  1896,  {  4333,  providing  that  a  convic- 
tion must  not  be  reversed  because  of  error,  when 
the  conrt  is  satisfied  that  no  injury  resulted  to 
accused. 

16.  Witnesses  —  Ceedibklitt  —  EviDEMOE  o» 
Intoxication. 

Evidence  that  a  witness  was  drank  at  the 
time  of  the  event  to  which  he  testifies  may 
be  given  to  discredit  him,  or  It  may  be  shown  on 
his  cross-examination, 

[Ed.  Note. — For  cases  in  point,  see  voL  60, 
Cent.  Dig.  Witnesses,  $  1102.] 

17.  Saice— Bias. 

On  a  trial  for  bomidde,  the  state  may  show 
a  bad  state  of  feeling  on  the  part  of  a  witness 
toward  decedent,  as  snowing  bias  on  the  part  of 
the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {  1189.] 

la  Same. 

Where  a  witness,  on  a  trial  for  homicide, 
denied  making  declarations  in  the  presence  of 
third  persons  implying  a  bad  feelmg  toward 
decedent  the  court  properly  allowed  the  state 
t)  prove  by  the  third  persons  that  the  witness 
bad  made  the  declarations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  8  1202.] 

19.  HoiaoiDE— Evidence— ADUI88IBII.ITT. 

On  a  trial  for  homicide,  defended  by  ac- 
cused on  the  ground  that  the  killing  was  done 
In  defense  of  his  father,  evidence  that  accused's 
father,  about  ten  minutes  l>efore  the  difficulty, 
88  80.    " 


had  asked  where  decedent  was,  was  admissible 
on  the  question  as  to  who  provoked  the  dif- 
ficulty between  decedent  and  accused's  father, 
though  accused  did  not  hear  his  father  ask  the 
question. 
20.  Same- Evidence— AoicissiBrciTT. 

Where,  on  a  trial  for  murder,  the  evidence 
showed  that  accused,  on  seeing  a  difficulty  be- 
tween his  father  and  decedent,  left  the  place 
where  be  was  standing  and  went  to  the  place  of 
the  killing,  16  or  20  steps  away,  and  that  on  the 
way  he  drew  a  pistol  from  his  hip  pocket,  the 
court  did  not  err  in  permitting  the  state  to 
prove  that  accused  had  a  pistol  concealed  in  his 
pocket ;  Code  1896,  i  4856,  declaring  that,  when 
the  killing  In  any  sudden  affray  is  caused  by 
the  assailant  by  the  use  of  a  deadly  weapon 
concealed  before  the  commencement  of  the  fight, 
his  adversary  having  no  weapon  drawn,  the 
killing  is  murder. 

Appeal  from  Clrcnlt  Court,  Limestone 
County ;  D.  W.  Speake,  Judge. 

"Not  offlclally  reported." 

John  Morris  was  convicted  of  manslaagh- 
ter, and  be  appeals.    Reversed. 

There  was  a  motion  to  qnasb  the  Indict- 
ment on  tbe  following  grounds:  (1)  Grand 
Jury  wbicb  foond  and  returned  tbe  same  was 
not  drawn  by  the  officers  authorized  by  law. 
(2)  The  persons  acting  as  grand  Jurors  that 
returned  the  Indictment  wer«  drawn  by  per- 
sons who  bad  received  no  commissions  as 
commissioners  of  Limestone  county.  (3) 
That  tbe  commissioners  of  Limestone  coun- 
ty are  the  jury  commission  of  that  county, 
and  before  they  can  act  under  tbe  law  In  the 
discharge  of  tbeir  duties  as  such  commission 
they  must  receive  a  commission  from  tke 
proper  source,  and  to  act  without  such  com- 
mission Is  a  misdemeanor,  and  not  having 
received  such  commissions,  their  acts  In 
drawing  Jury  were  void.  (4)  That  the  box 
containing  names  to  constitute  Jurors  was 
not  prepared  by  any  one  thereunto  lawfully 
authorized.  (6)  That  the  slips  containing  the 
names  of  persons  to  be  drawn  as  Jurors  and 
placed  In  tbe  Jury  box  were  prepared  and 
placed  In  said  box  by  persons  not  authorized  by 
law  BO  to  dow  There  was  a  motion  to  quash  the 
venire  drawn  to  try  cause  on  the  same  grounds. 

An  oral  charge  of  the  conrt,  excepted  to  by 
the  defendant,  was:  "Before  you  can  find 
that  tbe  defendant  is  entitled  to  the  plea  of 
self-defense,  both  he  and  his  father  must 
have  been  free  from  fault  In  bringing  on  the 
difficulty  with  Mr.  Gresbam."  Charge  1, 
given  at  tbe  request  of  the  state  In  writing, 
was:  "I  charge  you  that  If  you  believe  be- 
yond all  reasonable  doubt  from  the  evidence 
In  this  case,  that  the  difficulty  between 
Gresbam  and  John  Morris,  Sr.,  had  ended, 
and  they  were  separated,  If  you  believe  there 
was  a  difficulty  between  them,  and  It  was 
ended,  and  tbey  had  been  separated,  then  I 
charge  yon  that  John  Morris,  Jr.,  had  no 
legal  right  to  assault  Oresham  In  any  way; 
and  if  under  such  circumstances  John  Morris, 
Jr.,  the  defendant,  attacked  Gresbam  and 
shot  him,  then  I  charge  you  that  you  cannot 
acquit  the  defendant."  Charge  2,  requested 
bf  the  state  and  given  by  tbe  court,  was: 
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"I  cfaarge  you,  gentlemen  of  the  Jury,  that  If 
you  believe,  from  all  the  eTldence  in  this 
case,  beyond  all  reasonable  doubt,  that  the 
difficulty  between  John  Morris,  Sr.,  and  Dock 
Gresham  had  ended,  and  they  had  been 
separated,  If  you  so  believe,  then  I  charge 
you  that  the  defendant,  John  Morris,  Jr.,  had 
no  legal  right  to  shoot  Dock  Oresham,  If  he 
did  shoot  him."  Charge  3,  requested  by  the 
state  and  given  by  the  court,  was :  "I  charge 
you,  gentlemen  of  the  Jury,  that  the  fact  that 
John  Morris,  Sr.,  was  bloody  from  his  dijBS- 
culty  with  Gresham,  If  you  so  find,  was  no 
Justiflcatlon  for  this  defendant  to  shoot  said 
Gresham,  if  yon  find  that  he  did  shoot." 

Charge  3L,  requested  by  defendant  and  re- 
fused by  the  court,  was:  "If  the  Jury  be- 
lieve, from  the  evidence,  that  the  defendant 
saw  B.  F.  Gresham  striking  his  father,  and 
because  of  this  shot  B.  F.  Gresham  in  the 
heat  of  passion,  then  under  no  circiuistances 
can  you  convict  the  defendant  of  a  higher 
offense  than  manslaughter  In  the  first  de- 
gree." Charge  4Lf,  refused  to  defendant, 
was :  "I  charge  you,  gentlemen  of  the  Jury, 
that  the  word  'deliberate'  means  done  in  a 
cool  state  of  the  blood,  and  not  done  in  the 
heat  of  passion  engendered  by  a  lawful  or 
Just  provocation ;  and  if  you  believe  from  the 
evidence,  or  any  part  of  the  same,  after  a 
consideration  of  the  whole  evidence,  that  the 
defendant  acted  In  the  heat  of  passion  en- 
gendered by  a  lawful  or  Just  provocation, 
and  not  in  a  cool  state  of  the  blood,  then  un- 
der no  circumstances  can  you  convict  the  de- 
fendant of  any  higher  offense  than  man- 
slaughter in  the  first  degree."  Charge  A,  re- 
quested by  the  defendant  and  refused  by  the 
court,  was:  "Murder  in  the  first  degree  Is 
where  a  homicide  Is  committed  with  the  spe- 
cific Intent  to  take  life,  deliberately  formed 
and  acted  upon,  or  where  a  killing  results 
from  a  reckless  disregard  of  human  life ;  but 
if  neither  of  the  above  ingredients  is  shown 
by  the  testimony  as  having  been  harbored  by 
John  Morris,  Jr.,  and  the  proof  shows  that 
the  killing  was  done  with  malice,  it  is  mur- 
der in  the  second  degree.  If,  however,  it  is 
shown  by  the  testimony  that  the  killing  was 
not  done  with  the  specific  Intention  nor  from 
a  reckless  disregard  of  human  life,  not  with 
malice,  yet  voluntarily  done,  it  is  man- 
slaughter In  the  first  degree,  and  If  the  kill- 
ing is  done  under  circumstances  which  do  not 
make  it  murder  in  the  first  degree  or  In  the 
second  degree,  or  manslaughter  in  the  first, 
and  yet  it  is  done  without  legal  provocation 
and  not  in  self-defense,  it  is  manslaughter 
in  the  second  degree."  Charge  L,  requested 
by  and  refused  to  the  defendant,  was:  "If 
there  Is  generated  in  the  minds  of  the  Jury 
by  the  evidence  in  this  case,  or  any  part  of 
the  same,  after  a  consideration  of  the  whole 
evidence,  a  well-founded  doubt  of  defend- 
ant's unlawful  and  Intentional  killing  of  B. 
F.  Gresham,  then  the  Jury  cannot  convict  the 
defendant  of  manslaughter  in  the  first  degree." 

Charge  7,  given  at  the  request  of  defend- 


ant, was:  "I  charge  yon,  gentlemen  of  the 
Jury,  that  the  word  'deliberate'  means  done  In 
a  cool  state  of  the  blood,  and  not  done  in  the 
heat  of  passion  engendered  by  a  lawful  or 
Just  provocation ;  and  If  you  l)elieve  from  the 
evidence  that  the  defendant  acted  in  the  heat 
of  passion  engendered  by  a  lawful  or  Just 
provocation,  and  not  in  a  cool  state  of  the 
blood,  then  under  no  drcnmstances  can  yon 
convict  the  defendant  of  any  higher  offense 
than  manslaughter  in  the  first  degree." 

W.  B.  Walker,  for  appellant.  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

DENSON,  J.  The  defendant  was  Indicted 
for  the  murder  of  Dock  Gresham  by  shoot- 
ing him  with  a  pistol.  On  the  trial  a  verdict 
was  rendered  against  the  defendant,  flndins 
him  guilty  of  manslaughter  in  the  first  de- 
gree, and  fixing  his  punishment  seven  years' 
imprisonment  in  the  penitentiary.  There 
was  no  evidence  offered  in  support  of  the 
motions  made  to  quash  the  Indictment  and 
the  venires,  and  the  court  properly  overruled 
them. 

The  killing  occurred  on  the  25tb  day  of 
June,  1904,  In  Limestone  county,  at  Baker's 
Mill,  where  there  was  a  large  gathering  of 
people;  the  occasion  being  a  neighborhood 
barbecue.  The  deceased  and  defendant's 
father,  John  Morris,  Sr.,  had  an  altercation 
of  words,  and  deceased  knocked  defendant's 
father  down  with  his  fist  At  the  time  de- 
ceased knocked  Morris,  Sr.,  down,  defendant 
was  16  or  20  steps  away  and  ran  immediate- 
ly to  where  deceased  was,  approaching  from 
bis  rear,  and,  running  in  front  pf  him,  fired 
upon  him  twice  with  a  pistol.  Both  shots 
took  effect  in  the  body  of  the  deceased,  from 
which  he  sank  to  the  ground  and  immediate- 
ly expired.  It  is  thoroughly  and  well  settled 
law  that  a  son  may  fight  in  defense  of  his 
father.  But  this  right  Is  only  coextensive 
with  the  right  of  the  father,  under  the  exist- 
ing circumstances  of  the  particular  occation. 
to  defend  himself.  In  other  words,  the 
son's  right  to  kill  In  defense  of  his  fatber 
depends  upon  the  same  conditions  as  would 
be  necessary  to  excuse  the  father  under  the 
plea  of  self-defense.  Kan's  Case,  106  Ala. 
1,  17  South.  328;  Wood's  Case,  128  Ala.  27, 
29  South.  567,  86  Am.  St  Rep.  71;  Mitchell's 
Case,  129  Ala.  23,  80  South.  348;  Sur^ner's 
Case,  134  Ala.  120,  32  South.  277;  Gibson's 
Case,  91  Ala.  64,  9  South.  171;  Bostlc'a  Case, 
04  Ala.  45,  10  South.  602.  It  is  unnecessary 
to  define  and  discuss  the  elements  of  self- 
defense.  The  application  of  them  to  the  case 
in  band  may  be  readily  made  by  reference 
to  the  numerous  precedents  established  by 
our  own  court  Authorities  supra;  Mitcbell's 
Case,  60  Ala.  26;  Wilkin's  Case,  98  Ala.  1. 
18  South.  S12;  Lewis'  Case,  88  Ala.  13,  6 
South.  755;  Cross'  Case,  63  Ala.  48;  DeAr- 
man's  Case,  71  Ala.  359;  Harkness'  Case, 
129  Ala.  71,  30  South.  78;  Abemathy's  Case, 
129  Ala.  87,  29  South.  844;  Ollmore's  Case. 
126  Ala.  21,  28  South.  686:  Wilson's  Case. 
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128  Ala.  17,  29  Sontli.  560;  Harris'  Case, 
123  Ala.  68,  26  South.  616;  Howell's  Case, 
70  Ala.  284.  That  part  of  the  court's  oral 
charge  excepted  to  by  the  defendant  was 
free  from  error. 

At  the  request  of  the  solicitor  In  writing, 
the  court  gave  three  special  Instructions 
to  the  Jury.  It  Is  obvIouB  that  charge  1  was 
requested  upon  the  theory  that  the  defense 
was  based  by  defendant  upon  the  right  to 
kill  in  defense  of  his  father.  If  at  the  time 
the  fatal  shots  were  fired  the  difficulty  be- 
tween the  father  and  the  deceased  had  ended 
and  th^  were  separated,  which  status  the 
evidence  tended  strongly  to  establish,  there 
was  no  necessity  for  the  defendant  to  shoot 
to  save  his  father  from  any  injury,  and  cer- 
tainly under  such  circumstances  would  the 
defendant  not  have  been  warranted  In  at- 
tacking the  deceased.  There  was  no  re- 
versible error  in  giving  charge  1.  It  may  be 
misleading,  but  this  the  defendant  could 
have  corrected  by  asking  an  explanatory 
-charge.  There  was  a  tendency  In  the  evi- 
dence given  by  the  defendant  to  show  self- 
defense.  It  matters  not  how  slight  the  tend- 
ency of  evidence  may  be  towards  establish- 
ing any  material  fact  involved,  the  court 
cannot  exclude  it  from  the  jury.  Its  weight 
Is  for  their  determination.  Charge  2  given 
for  the  state  was  in  effect  a  charge  upon 
the  effect  of  the  evidence,  and  in  efFect  it 
excluded  from  the  Jury  consideration  of  the 
defendant's  evidence  tending  to  show  self- 
defense.  The  court  committed  reversible 
error  in  giving  charge  2.  Charge  3  asserted  a 
correct  proposition,  and  the  court  committed 
no  error  in  giving  it 

There  were  60  written  charges  requested 
by  the  defendant.  The  record  shows  that  49 
of  the  series  of  charges  were  given  and  the 
remainder  were  refused.  Some  of  the 
charges  refnsed  to  the  defendant  are  dupli- 
cates of  those  that  were  given,  as  is  shown 
by  the  record.  It  Is  settled  law  that  the 
trial  court  cannot  be  put  In  error  for  refusing 
to  give,  at  the  fequest  of  the  defendant, 
charges  which  were  substantially  the  same 
as  Instmctions  which  had  been  already  given 
at  the  request  of  the  defendant.  RatlUfs 
Case,  122  Ala.  104,  26  South.  123;  Liner's 
Case,  124  Ala.  1,  27  South.  438;  Taylor's  Case, 
121  Ala.  89,  2S  South.  701;  MltcheH's  Case, 

129  Ala.  21,  30  South.  348.  Charges  designat- 
ed as  "charge  Z"  and  "charge  W,"  are  each 
substantial  duplicates  of  given  charge  num- 
bered 80.  Refused  charge  designated  as 
"31/"  Is  a  substantial  duplicate  of  given 
charges  15  and  23.  Refused  charge  designat- 
ed ss  "4L''  is  a  duplicate  of  given  charge 
nnmbered  7.  Besides  there  was  no  injury 
to  the  defendant  In  the  refusal  of  this  charge, 
as  he  was  convicted  of  manslaughter. 
Charge  nnmbered  16,  refused  to  the  defend- 
ant, ignored  the  doctrine  of  retreat,  and  on 
this  account  was  properly  refused.  Scog- 
gins'  Case,  120  Ala.  369.  2S  South.  180. 

Under  the  evidence  the  court  was  under 


no  duty  to  give  any  charge  with  respect  to 
manslaughter  in  the  second  degree,  and 
for  this  reason,  if  for  no  other,  charge  A 
was  properly  refnsed.  Refused  charge  !>  is 
faulty,  in  that  It  proposed  to  leave  it  to  the 
Jury  to  determine  what  would  constitute  an 
unlawful  killing.  What  would  constitute  a 
lawful  or  unlawful  killing  is  a  question  of 
technical  legal  learning,  which  should  be  de- 
fined by  the  court  and  not  left  to  the  Jury. 
Jones'  Case,  79  Ala.  23. 

There  was  evidence  In  the  case  from 
which  the  Jury  might  have  inferred  that  the 
defendant  went  to  the  barbecue  on  the  day 
of  the  killing  armed  with  a  deadly  weapon: 
that  defendant  had  a  deadly  weapon  con- 
cealed about  his  person  before  the  com- 
mencement of  the  fight  between  John  M. 
Morris,  Sr.,  and  the  deceased;  and  there 
was  also  evidence  from  which  the  Jury  might 
have  inferred  that  the  difficulty  between 
John  M.  Morris,  Sr.,  and  the  deceased  was 
mutual.  Hence  the  refusal  of  charges  M,  N, 
and  O  was  proper. 

Charges  6H  and  7H  referred  to  the  crime 
of  murder,  and,  the  verdict  being  for  man- 
slaughter, the  defendant  was  not  injured 
by  their  refusal,  even  conceding  that  they 
assert  sound  legal  propositions. 

Witness  Vaughn,  among  other  things,  tea- 
tifled  that  he  saw  John  Morris,  Sr.,  and  the 
deceased  walking  off  from  the  crowd.  Mor- 
ris having  deceased  by  the  left  arm  with 
his  right  hand;  that  while  they  were  walk- 
ing off  together,  witness  heard  someone 
say,  "There  is  going  to  be  a  fuss."  The  de- 
fendant objected  to  the  remark,  "There  li> 
going  to  be  a  fuss."  and  moved  to  exclude 
it  The  undisputed  evidence  showed  that 
the  difficulty  or  "fuss"  almost  immediately 
ensued  between  Morris  and  the  deceased, 
and,  if  It  should  be  conceded  that  the  court 
erred  in  admitting  the  declaration,  we  are 
satisfied  that  no  injury  resulted  therefrom 
to  the  defendant    Code  1886,  (  4338. 

It  is  always  competent  on  cross-examina- 
tion to  elicit  from  the  witness  "all  facts  tend- 
ing to  show  his  means  of  obtaining  a  correct 
and  accurate  knowledge  of  the  facts  to  which 
lie  bears  testimony,  the  manner  in  which  he 
has  used  these  means,  his  powers  of  dis- 
cernment memory,  and  description."  1  Oreen- 
leaf,  Ev.  I  446;  8  Rice  on  Bv.  p.  287;  Martin's 
Case,  104  Ala.  71, 16  South.  82;  Noblin's  Oaae, 
100  Ala.  13,  14  South.  767.  Under  the  princi- 
ple announced,  evidence  that  a  witness  was 
drunk,  or  that  he  was  under  the  infiuence 
of  intoxicating  liquors,  at  the  time  of  the 
event  to  which  he  testifies,  may  be  introduced 
to  discredit  him,  and  it  may  be  shown  by 
cross-examination  of  the  witness.  It  follows 
that  there  was  no  error  in  allowing  the  solicit- 
or, on  cross-examination  of  witnesses  Mc- 
Olocklln  and  John  Morris,  Sr.,  to  show  that 
they  were  drinking  on  the  day  of  tlic  diffi- 
culty, before  It  occurred,  and  the  extent  of 
their  potations.    1  Wharton  on  Ev.  (2d  Ed.) 
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»  418,  401;  Campbeirs  Case,  23  Ala.  44,  58; 
Flemings'  Case,  5  Humph.  (Temi.)  564. 

It  was  competent  for  the  state  to  show  a 
bad  state  of  feeling  on  the  part  of  the  wit- 
ness John  Morris,  Sr.,  towards  the  deceased, 
as  tending  to  show  bias  on  the  part  of  the 
witness.  The  questions  asked  him  with  re- 
spect to  his  declarations,  made  in  the  pres- 
ence of  Mrs.  A.  J.  Oresham  and  Mrs.  Price, 
were  properly  allowed;  and,  on  his  denial 
of  having  made  them,  proof  by  those  witness- 
es that  he  made  the  declarations  was  properly 
allowed,  as  the  declarations  implied  a  bad 
or  revengeful  feeling.  There  was  no  proof 
that  John  Morris,  Sr.,  had  any  dlfficnlty  on 
that  day  other  than  the  one  he  had  with 
deceased.  Jones'  Case,  76  Ala.  8, 15;  Carpen- 
ter's Case,  98  Ala.  31,  13  South.  534;  Henry's 
Case,  79  Ala.  42;  Haralson's  Case,  82  Ala. 
47,  2  South.  766;  McHngh's  Case,  31  Ala.  817. 
It  was  also  competent  as  shedding  light  npon 
the  question  of  who  provoked  the  difficulty 
between  John  M.  Morris,  Sr.,  and  deceased,  to 
allow  proof  that  John  M.  Morris,  Sr.,  abont  10 
minutes  before  the  difficulty,  at  the  dance 
ring,  asked,  "Where  is  Dock  Oresham?"  The 
■  competency  of  this  proof  was  not  affected  by 
the  fact  that  the  defendant  was  not  present 
and  did  not  hear  it  Wood's  Case,  128  Ala. 
27,  29  South.  567,  86  Am.  St  Rep.  71. 

While  the  defendant  was  convicted  of  man- 
sianghter,  yet  he  was  on  trial  for  murder. 
The  court  did  not  err  in  allowing  proof  to 
be  made  by  the  state  that  the  defendant, 
when  he  was  standing  In  the  wagon  at  the 
dance  ring,  had  a  pistol  concealed  in  his 
pocket.  The  proof  showed  without  conflict 
that  defendant  went  immediately  from  the 
dance  ring,  15' or  20  steps  away,  to  the  place 
where  the  killing  occurred,  and  that  on  the 
way  be  drew  the  pistol  from  his  hip  pocket 
Code  1896,  i  4856;  Mitchell's  Case,  60  Ala. 
26;  Kerr  on  Homicide,  p.  466;  Cresswell  v. 
State,  14  Tex.  App.  1.  If  the  defendant  had 
been  on  trial  for  manslaughter,  and  not  mur^ 
der,  the  evidence  would  not  have  been  com- 
petent Henson's  Case,  114  Ala.  2S,  22  South. 
127. 

For  the  error  committed  in  giving  charge 
2,  asked  by  the  state,  the  Judgment  of  con- 
viction is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  DOWDELL,  SIMPSON,  and  AN- 
DBRSON,  JJn  concur. 


rARLOT  NAT.  BANK   ▼.  POLLOCK  k 
BERNHEIMER. 

(Supreme  Court  of  Alabama.    Not.  16,  1905.) 

Banks  and  Bankhtg — Cdstoms — Collection 

of  Check. 

.  A  custom  anthoriiing  a  bank  to  which  a 
check  is  sent  for  collection  to  send  it  to  the 
drawee  for  collection  is  unreasonable  and  void, 
and  the  bank  so  sending  it  is  liable  for  any 
damages  to  the  payee  resulting  from  such  ac- 
tion. 


Appeal  trom  City  Court  of  Hontcomety; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Action  by  Pollock  &  Bemhelmer  against 
the  Farley  National  Bank.  From  a  judgment 
In  favor  of  plalotlffB,  defendant  appeals.  Af- 
firmed. 

Plaintiffs,  appellees  here,  received  a  dieck 
from  A.  D.  Johnson  &  Co.  for  $246w20,  payable 
to  order  of  plaintiffs,  and  drawn  on  the  Ha- 
faula  National  Bank,  which  check  plaintiflk 
Indorsed  and  deposited  it  with  the  City  Na- 
tional Bank  of  Mobile,  plaintiffs'  agent   for 
the  collection  of  the  check.    The  City   Na- 
ticmal  Bank  sent  the  check  to  the  Farley  r^a- 
tlonal  Bank  for  collection,  and  it  in  turn  sent 
the  check  to  the  Eufaula  National  Bank  for 
collection.    The  Eufaula  National  Bank  for- 
warded the  Farley  Natl<Mial  Bank  ezcbange 
drawn  on  a  New  York  bank  in  lien  of  tbe 
check.    When  the  exchange  was  presented  In 
New  York  it  was  not  paid;  the  Eufaula  Na- 
tional Bank  having  failed  in  the  meantime^ 
The  complaint  alleged  that  the  Eufaula  Na- 
tional Bank  would  have  paid  in  money  the 
check  if  it  had  been  presented  by  another 
to  it  for  collection,  and  alleged  its  ability  to 
pay  in  money  at  tbe  time  it  was  sent  it  for 
collection,  and  alleged  a  duty  on  the  Farley 
National  Bank  to  forward  said  check  for  col- 
lection to  some  reliable  person  other  than 
tbe    Eufaula    National    Bank.    There    were 
several  counts  In  tbe  complaint  and  demur- 
rers were  Interposed  setting  up  the  fact  that 
no  contractual  relations  were  shown  to  exist, 
that  no  facts  were  set  forth  showing  why  it 
became  tbe  duty  to  send  it  to  some  other 
than  the  Eufaula  National  Bank,  and  other 
grounds  not  necessary  to  set  out    These  de- 
murrers were  overruled,  and  defendant  ap- 
pellant here,  filed  several  pleas,  among  them 
pleas  setting  up  a  business  custom  to  have  a 
correspondent  bank  in  and  near  which  col- 
lections were  sent  for  attention  and  remit- 
tance, and  that  it  had  no  reason  to  believe 
that  the  Eufaula  National  Bank  was  about  to 
fail,  or  was  otherwise  than  solvent  and  reli- 
able   Demurrers   were   interposed   to  these 
pleas,    and    sustained,    and    after    several 
amendments  along  the  same  line,  to  which 
demurrers  were  sustained,  defendant  declined 
to  plead  further,  and  Judgment  was  rendered 
against  it. 

Stelner,  Cmm  &  Well,  for  appellant.  Ray 
Rushton,  for  appellees. 

SIMPSON,  J.  Tbe  vital  question  raised  by 
tbe  pleading  in  this  case  is,  can  a  bank,  to 
which  is  Intrusted  a  check  for  collection,  send 
that  check  to  the  bank  upon  which  it  is 
drawn,  receive  its  check  on  New  York  In  pay- 
ment and,  when  tbe  latter  check  Is  protested 
on  account  of  the  failure  of  tbe  bank  drawing 
it  shield  Itself  behind  a  custom  to  transact 
business  in  that  way.  It  may  be  admitted 
that  a  party  comtnlttbig  a  paper  to  a  bank 
for  collection  may  be  bound  by  a  custom 
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which  la  reasonable  and  stifBclently  general 
to  prestuue  that  It  Is  known.  Tbe  point  has 
not  been  directly  decided  In  this  state.  In 
the  case  of  Lowensteln  t.  Bresler,  109  Ala. 
826,  19  Soath.  860,  Chief  Justice  Brlckell 
said:  "It  may  be  the  drawee  of  a  check  Is 
not  a  suitable  agent  to  be  Intrnsted  with  Its 
collection;  and  It  may  be  that  the  Bank  of 
Commerce,  In  selecting  the  banking  company 
as  the  agent  to  collect  tbe  check  and  remit 
the  collection,  rendered  itself  liable  to  the 
plaintiffs  for  whatever  loss  might  result  to 
them  from  the  unsuitable  selection."  And 
be  cites  several  anthoritles,  supporting  this 
proposition.  The  proposition  seems  to  be 
generally  recognized.  Undonbtedly  an  agent 
who  undertakes  to  collect  a  claim,  although 
by  custom  be  may  be  allowed  to  employ  sub- 
agents,  yet  is  certainly  bound  to  select  his 
Bubcollecting  agents  with  Judgment  and  care, 
and  one  of  the  first  elements  of  care  is  to 
select  a  subagent  who  is  not  adversely  in- 
terested In  the  subject-matter.  What  would 
be  the  use  of  a  party  placing  his  claim  in 
the  hands  of  a  bank  for  collection,  if  that 
duly  could  be  performed  by  merely  ladorslng 
the  paper  by  mall  to  tbe  party  who  is  obli- 
gated to  pay  it  and  receive  his  check  on  New 
York?  The  owner  of  the  paper  could  send  it 
directly,  and  receive  his  New  York  exchange 
in  much  less  time.  A  cnstom  must  be  rea- 
sonable, and  the  best  considered  cases  hold, 
not  only  that  tbe  bank  or  party  who  is  to  pay 
the  paper  Is  not  the  proper  person  to  whom 
tbe  paper  should  be  sent  for  collection,  but 
also  that  a  custom  to  that  effect  Is  imreason- 
able  and  bad.  1  Morse  on  Banking,  {  286; 
National  Bank  v.  Anglo  A.  Packing  C!o.,  7 
N.  B.  601,  57  Am.  Rep.  855 ;  First  Nat  Bank 
of  Chicago  ▼.  Citizens'  Savings  Bank,  82  N. 
W.  66,  48  L.  R.  A.  58S ;  Mlaneapolis  Sash  & 
Door  Co.  v.  Metropolitan  Bank,  78  N.  W. 
080,  44  L.  R.  A.  504,  77  Am.  St  Rep.  600; 
German  Bank  v.  Bums  (Colo.)  21  Pac.  714, 
IS  Am.  St  Rep.  247;  Wagner  v.  Crook,  167 
Pa.  269,  81  Atl.  576,  46  Am.  St  Rep.  672; 
Merchants'  Nat  Bank  v.  Goodman,  100  Pa. 
422,  2  Atl.  U87,  58  Am.  Rep.  728. 
The  Judgment  of  the  court  Is  affirmed. 

HARALSON,  DOWDBLL,  and  DHNSON, 
33^  concur. 


HOIiLADAY  V.  RUTLBDOB. 
(Supreme  Court  of  Alabama.    Nov.  SO,  1906.) 

1.  Landlobo  and  Tknant — Laitdlobd'b  Imm 
— TdbLS  FiTBmsRXD  to  Tenant. 

Under  Code  1896,  g  2703,  giving  a  landlord 
a  lien  on  his  tenant's  crop  for  advances  of 
money  or  other  things  of  valne  made  by  him 
for  the  snstenanoe  or  well-being  of  the  tenant 
or  his  family,  or  for  preparing  the  gronnd  for 
cnlHvatioD,  or  for  cultivating,  gauering,  or 
preparing  the  crop,  the  landlord  has  a  lien  for 
blacksmith  tools  furnished  by  him  to  the  tenant 

2.  TBIAI — DiBECTKD     VEBDICTB  —  CoNTLIOTIKa 

Evidence. 

Where  plaintiff  testifies  to  ttie  existence  of 
a  debt  owing  by  defendant  to  him  at  the  time 


of  tbe  trial,  defendant  is  not  entitled  to  the 
general  affirmative  charge,  where  there  is  con- 
tradictory evidence  on  the  question. 
8.  Sake — iNsnttronoNs — ^Bubden  or  Paoor. 

InatructioDB  that  the  harden  is  upon  plain- 
tiff to  reasonably  satisfy  the  inry  of  the  tmth 
of  his  complaint  and  that  if  the  evidence  la 
eiaally  balanced  in  the  minds  of  the  jury  they 
may  nnd  for  defendant  were  properly  refused 
as  misleading,  where  the  evidence  of  an  Itadebt- 
ednees  owing  by  defendant  to  plaintiff  was  un- 
disputed, and  defendant  relied  upon  the  defense 
of  payment,  as  it  was  open  to  ue  jury  to  infer 
therefrom  that  it  was  not  incumbent  on  defend- 
ant to  prove  payment 

Appeal  from  Circuit  Court  Crenshaw  Coun- 
ty;  J.  C.  Richardson,  Judge. 

"Not  officially  reported." 

Action  by  D.  A.  RUtledge  against  J.  H. 
HoUaday.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Charge  1  requested  by  appellant:  '^Tlie 
court  charges  the  Jury  ftiat  If  you  believe 
the  evidence  in  this  case  yon  will  find  for 
the  defendant"  Charge  3  requested  by  the 
appellant :  "The  court  charges  the  Jury  that 
tbe  burden  of  proof  is  upon  the  plaintiff, 
Rutledge,  to  reasonably  satisfy  you  of  tbe 
truth  of  his  complaint;  and  if  the  evldmce 
la  equally  balanced  In  the'  minds  of  the  Jury 
you  may  find  for  the  defendant"  Charge 
4  requested  by  the  appellant:  "If  the  evi- 
dence for  the  defendant  and  the  plaintiff 
is  equally  poised  In  the  minds  of  tbe  Jury, 
you  will  find  for  the  defendant  if  plain- 
tiff falls  to  reasonably  satisfy  you  by  evi- 
dence of  tbe  truth  of  Ids  contention." 

M.  W.  Rusbton,  for  appellant  Brlcken  & 
Bricken  and  Powell  &  Hamilton,  for  appellee. 

ANDERSON,  J.  The  lien  given  a  landlord 
for  advances  under  section  2703  of  the  Code 
of  1806  "embraces  everything  of  value  for 
the  sustenance  and  well-being  of  the  ten- 
ant or  his  family,  for  preparing  the  ground 
for  cultivation,  or  for  cultivating,  gather- 
ing, saving,  handling  or  preparing  the  crop 
for  market'  These  are  comprehensive  words, 
and  would  embrace  everything  useful  for 
the  purposes  enumerated."  Cockbum  v.  Wat- 
kins,  76  Ala.  486.  A  set  of  blacksmith  tools 
used  by  the  tenant  on  the  rented  premises 
could  well  be  utilized  in  the  making  and 
repairing  of  wagons,  plows,  and  other  farm 
Implements  necessary  for  tbe  preparation  of 
the  ground  for  cultivation  and  for  cultivating 
the  crop,  as  well  as  for  gathering,  handling, 
or  marketing  the  same;  and  the  ruling  of 
the  trial  court  in  admitting  the  evidence 
as  to  the  blacksmith  tools  was  free  from 
error. 

The  plaintiff  testified  that  the  defendant 
was  still  Indebted  to  him  at  the  time  of  the 
trial,  and  if  his  evidence  was  contradicted  by 
any  part  of  the  account  it  was  for  the  Jury 
to  determine  and  reconcile,  and  the  defend- 
ant was  not  entitled  to  the  general  affirmative 
charge,  so  long  as  there  was  any  evidence . 
of  a  debt  owing  the  plaintiff  by  the  defend- 
ant; and  charge  1  was  properly  refused. 
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Cbarges  S  and  4  were  properly  refused. 
If  not  otherwise  bad,  tbey  were  mislead- 
ing ta  this  case,  as  the  evidence  of  an  In- 
debtedness was  nndlsputed;  the  defendant 
claiming  only  a  shortage  In  ten  sacks  of 
com  and  relying  upon  the  defense  of  payment 
to  defeat  plaintiff's  recovery.  The  Jury  may 
have  well  inferred  from  these  charges  that 
the  burden  was  not  only  on  the  plaintiff  to 
establish  the  existence  of  the  debt,  but  that 
it  was  not  incumbent  upon  the  defendant 
to  prove  payment.  The  trial  court  proper- 
ly overruled  the  motion  for  a  new  trial. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

HARALSON,  DOWDELL,  and  DBNSON, 
33.,  concur. 


WOETHINQTON    v.    A.    Q.    RHODES   & 
SON  CO. 

(Supreme  Court  of  Alabama.    Nov.  23,  1905.) 

1.  SAUca — Conditional    Salk— Rkoovert   of 
Pbopebty— Demand — Necessity. 

Where  a  contract  of  conditional  sale  pro- 
vided that,  if  the  buyer  sold  the  property  with- 
out consent  of  the  seller  or  defaulted  in  his 
payments,  the  seller  might  retake  the  property, 
and  the  buyer  both  made  default  and  sold  the 
property  without  consent,  no  demand  on  the 
second  buyer  was  necessary  to  entitle  the  orig- 
inal Seller  to  maintain  an  action  to  recover  the 
property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43. 
Cent  Dig.  Sales,  S  1441.] 

2.  Sahb— Necessity  or  Record— Exception. 
,.^By  the  express  terms  of  Acts  1898-99,  p. 
1120,  amending  Code  1896,  §  1017,  requiring 
conditional  sales  to  be  recorded  in  order  to  de- 
feat the  rights  of  innocent  purchasers,  that  sec- 
tion of  the  Code  does  not  apply  to  Montgomery 
and  JeSferson  counties. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  by  the  A.  O.  Rhodes  &  Son  Com- 
pany against  J.  B.  Worthington.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

George  Stowers,  for  appellant  L.  A.  San- 
derson, for  appellee. 

DBNSON,  J.  Action  of  detinue,  com- 
menced before  a  Justice  of  the  peace,  to  re- 
cover a  watch  which  was  particularly  de- 
scribed in  each  of  the  three  counts  of  the 
complaint  From  a  Judgment  rendered  by 
the  Justice' m  favor  of  the  plaintiff,  the  de- 
fendant carried  the  case  by  appeal  to  the  city 
court  In  that  court  the  value  of  the  proper- 
ty being  less  than  twenty  dollars,  the  cause 
was  tried  by  the  court  without  the  interven- 
tion of  a  Jury,  and  the  court  on  the  evidence 
submitted  rendered  Judgment  for  the  plain- 
tiff. From  that  Judgment  the  defendant 
appealed  to  this  court  Only  two  grounds  of 
error  are  contained  in  the  assignment  of 


errors.  Each  of  them  challenge  tbe  correct- 
ness of  the  Judgment  rendered  on  the  facts. 

One  insistence  of  the  appellant  la  that 
there  was  no  evidence  before  the  court  to 
show  that  the  person  who  made  the  demand 
on  the  defendant  for  the  watch  before  the 
suit  was  commenced,  had  any  authority  from 
the  plaintiff  to  make  the  demand.  The  an- 
swer to  tbe  Insistence  Is  that  proof  of  de- 
mand was  not  necessary  to  tbe  maintenance 
of  the  action.  Demand  is  not  necessary  to 
maintain  detinue,  unless  It  is  necessary  to 
render  the  detention  unlawful,  as  where  it 
is  necessary  to  terminate  tbe  relation  of 
bailor  and  bailee.  Brock  v.  Headen,  13  Ala. 
370;  Lawson's  Adm'r  v.  Lay's  Ex'r,  24  Ala. 
184.  Tbe  plaintiff  claimed  title  to  the  watch 
under  a  conditional  sale  contract  in  writing 
made  with  It  on  the  12th  day  of  July,  1902, 
by  William  Jones.  A  copy  of  the  contract 
is  set  out  in  the  bill  of  exceptions.  Under 
the  contract  the  plaintiff  was  the  vender  and 
William'  Jones  was  the  vendee.  By  its 
terms.  If  default  was  made  in  payment  of  the 
purchase  price,  or  if  the  vendee  sold  the 
watch  without  the  written  consent  of  tbe 
vender,  the  vender  was  authorized  to  resume 
possession  of  the  watch.  Default  in  pay- 
ment was  shown,  and  it  was  also  shown  that 
William  Jones  sold  the  watch  to  the  de- 
fendant The  defendant  claimed  the  watch, 
not  as  bailee,  but  asserted  title  to  it  in  his 
own  right  and  antagonistic  to  plaintiflTs 
title.  Defendant,  having  obtained  posses- 
sion of  the  watch  from  Jones  in  violation  of 
the  terms  of  the  contract  occupied  the  at- 
titude of  a  wrongdoer,  and  no  demand  was 
necessary  to  the  maintenance  of  the  suit 
Authorities  supra. 

Section  1017  of  the  Code  of  1896  having 
been  amended  so  that  the  counties  of  Mont- 
gomery and  Jefferson  are  exempted  from 
Its  operation,  the  doctrine  of  innocent  pur- 
chaser without  notice  Is  not  involved.  Acts 
1898-99,  p.  1120;  Holman  v.  Lock's  Adm'r, 
51  Ala.  287;  Sumper  v.  Woods,  67  Ala.  139, 
42  Am.  Rep.  104;  Adams  Machine  Co.  v. 
Industrial  B.  &  L.  A.,  119  Ala.  97,  24  South. 
K7. 

'  The  only  other  question  In  the  case  re- 
lates to  the  Identity  of  the  watch  sued  for. 
We  are  constrained  to  hold  with  the  city 
court  that  the  watch  the  defendant  had  in 
bis  possession  at  the  commencement  of  the 
suit  was  the  Identical  watch  that  the  plain- 
tiff sold  William  Jones  and  that  Jones  sold  to 
the  defendant  There  was  substantial  cor- 
respondence, too,  between  the  description  of 
the  watch  in  the  complaint  and  the  dftscrii>- 
tlon  as  given  In  the  contract 

The  city  court  properly  rendered  Judgment 
for  the  plaintiff,  and  the  Judgment  must  be 
affirmed. 

HARALSON,  DOWDELL,  and  SIMPSON. 
JJ.,  concur. 


Digitized  by 


Google 


Ala.) 


RICHARDS  T.  HBBALD  SHOD  00. 


616 


ALLEN  T.   SMITH. 
(SapreuM  Oonrt  of  Alabama.    Not.  22,  1905.) 
iRBtTRAiroK — Pbxmiuk  Notxs  —  Fbattd  —  Evi- 

DCNCX. 

In  an  action  on  a  premium  note,  evidence 
held  inaofflcient  to  sapport  a  verdict  finding 
that  tiie  note  liad  l>een  obtained  by  fraud. 

Appeal  from  Oircalt  Cioiirt,  Choctaw  Coun- 
ty; J.  T.  Lackland,  Judge. 

"Not  officially  reported." 

Action  by  3.  O.  Allen  against  A.  C.  Smith. 
From  a  Judgment  in  favor  of  defendant,  plain- 
tiff appeals.    Beversed. 

W.  F.  Olorer,  for  appellant  O.  H.  Cor- 
nathon,  for  appellee. 

SIMPSON,  J.  The  only  assignment  of  er- 
ror in  this  case  is  to  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial  made 
by  the  plaintiff.  The  only  testimony  in  favor 
of  the  defendant's  contention  that  the  note 
sned  on  was  obtained  by  fraud  was  his  own 
testimony  to  the  tttect  that  the  insurance 
pcdicy,  for  which  he  gave  the  note,  was  not 
worded  as  he  had  been  led  to  believe  it  would. 
The  policy  was  not  introduced  to  show  that 
he  was  correct  In  this  statement,  and  the  only 
evidence  tending  to  show  any  effort  to  rescind 
the  contract  la  the  statement  of  the  defendant 
(which  is  contradicted  by  the  plaintiff)  that, 
when  payment  of  the  note  was  demanded,  he 
told  the  plaintiff  that  he  was  dissatisfied  with 
the  policy  and  would  not  pay  the  note.  He 
nevw  offered  to  surrender  the  policy,  and  stlM 
retains  It. 

The  verdict  of  the  jury  was  not  supported 
by  the  evidence,  and  a  new  trial  should 
have  been  granted.  Stephenson  v.  Allison, 
123  Ala.  489,  26  South.  290. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

HABALSON,  DOWDBLL,  and  DBNSON, 
JJ.,  concur. 


RICHARDS  V.   HERALD  SHOB  00. 
(Supreme  Court  of  Alabama.    Nov.  16,  iSfOO.) 

1.  Contracts— EviDKNCE  — ExKCTjnoR—AxT- 

TBSNTICA.TION— StrFFICIKKCr. 

A  witness  testified  that  an  alleged  con- 
tract between  him  and  plaintiff  resulted  from 
correspondence;  that  the  contract  waa  drawn 
up  in  dnplicate  by  plaintiff  and  sent  to  him  by 
mail,  witn  instmctions  to  sign  the  same  and  re- 
turn both  to  plaintiff;  that  one  of  the  dupli- 
cates was  returned  to  the  witness,  purporting 
to  have  been  signed  by  plaintiff;  that  subse- 
^ently  plaintiff  shipped  goods  to  the  witness, 
who  sold  a  part  thereof  and  made  returns  pur- 
suant to  the  contract  Held,  that  the  execution 
of  the  contract  was  sufficiently  shown,  render- 
ing it  and  a  statement  of  account  purporting 
to  come  from  plaintiff  in  due  course  of  business 
admissible  in  evidence. 

2.  Sau— Opihior  Btidkncb— Statkmbnt  or 
Facts. 

The  statement  of  a  witness  that  another 
was  indebted  to  him  on  a  particular  day  is  ad- 
missible as  the  statement  of  a  fact 


Appeal  from  City  CV>nrt  of  Mobile;  O.  J. 
Semmes,  Judge. 

"Not  officially  reported." 

Action  by  the  Herald  Shoe  Company  against 
A.  A.  Richards.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Defendant  pleaded  in  set-off  an  account 
alleged  to  be  due  from  plaintiff  to  J.  J.  Mul- 
len, which  account  defendant  bought  before 
the  commencement  of  the  action. 

B.  F.  McMillan.  Jr.,  for  appellant  Fltta 
&  Stoutz,  for  appellee. 

DOWDBLL,  J.  The  testimony  of  the 
witness  Mullen  was  sufficient  proof  of  the 
execution  of  the  contract  between  the  Herald 
Shoe  (Company  and  the  witness  to  authorize 
its  introduction  in  evidence.  The  contract 
resulted  from  a  correspondence  through  the 
mails  carried  on  by  the  parties  to  it;  one  of 
the  parties  residing  in  Mobile,  Ala.,  and  the 
other  in  Boston,  Mass.  The  contract  was 
drawn  up  in  dnplicate  by  the  Herald  Shoe 
Company,  and  sent  by  mail  to  Mullen  of 
Mobile,  Ala.,  with  Instructions  to  sign  and 
return  both  to  the  Herald  Shoe  Company  at 
Boston.  This  was  done,  and  In  a  short  time 
thereafter  one  of  the  duplicates  was  returned 
by  mail  to  Mullen,  purporting  to  have  been 
executed  by  the  Herald  Shoe  Company. 
There  was  no  attesting  witness  to  the  Herald 
Shoe  Company's  purported  execution.  Subse- 
quent to  this  the  Herald  Shoe  Company 
shipped  goods  to  the  witness  Mullen,  and  the 
said  Mullen  sold  a  part  of  the  goods  so 
shipped  and  made  returns  to  the  Herald  Shoe 
Company  pursuant  to  the  terms  of  the  con- 
tract Both  parties  acted  upon  and  recog- 
nized the  contract  With  this  evidence,  we 
are  unable  to  see  why  the  contract  was  not 
admissible  In  evidence.  The  court  erred  in 
Its  exclusion.  With  this  contract  in,  the  evi- 
dence in  reference  to  the  deposit  of  the  $250 
would  be  competent  and  admissibla  So,  too, 
the  statement  of  the  account  received  by  the 
witness  Mnllen  through  the  mail  from,  or 
purporting  to  be  from,  the  Herald  Shoe  (Tom- 
pany,  coming,  as  it  did,  in  the  course  of  busi- 
ness, was  admissible  in  evidence.  The  state- 
ment of  the  witness  Mullen  that  the  Herald 
Shoe  Company  waa  indebted  to  him  on  a  par- 
ticular day  was  the  statement  of  a  collect- 
ive fact  and  not  the  expression  of  an  opin- 
ion by  the  witness,  and  was  admissible  under 
the  rules  of  evidence.  If  the  adverse  party 
wished  a  more  particular  and  detailed  state- 
ment of  the  facts  of  the  indebtedness,  it  was 
open  to  obtain  this  on  a  cross-examination. 

This  view  of  the  case  renders  It  unneces- 
sary to  discuss  any  other  question  raised  in 
the  record.  For  the  errors  pointed  out  the 
Judgment  must  be  reversed,  and  the  cause 
remanded. 

Reversed  and  rananded> 

HABAI^ON,  SIMPSON,  and  DBNSON,  JJ.. 

concur. 
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LOUISVILriB  ft  N.  R.  CO.  ▼.  QUINN. 
(Supreme  Court  of  Alabama.    Not.  28,  1906.) 

1.  Dauages— Action  bt  Husbabd  fob  Ihju- 
BiES  TO  Wife. 

A  husband,  suing  for  a  personal  injurr  to 
his  wife,  may  recover  as  damage  the  value  of 
his  services  as  nurse  to  his  wife  during  her 
sickness  in  consequence  of  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  voL  IB, 
Cent  Dig.  Damages,  §  249.] 

2.  Witnesses — Coxfetenct — Husbutd  Ain) 
Wife. 

A  husband,  ming  for  personal  injuries  to 

his  wife  and  infant  children,  may  prove  by  his 

wife  that  he  employed  a  nurse  for  his  children. 

8.  Damages — Injubt  to  Infant  Child — ^Ao- 

TiON  BT  Parent. 

A  husband,  suing  for  injuries  to  his  chil- 
dren,  may  prove  the  value  of  the  services  of  a 
nurse  nursing  them. 

4,  Afpeai/— Estoppel  to  Allege  Ebbob — In- 
niKo  Ebbob. 

A  party,  bringing  oat  certain  eridence  on 
the  direct  examination  of  his  witness,  cannot 
complain  of  the  fact  that  the  adverse  party 
er088.«zamined  the  witness  with  reference  to 
the  drcumstancea  shown,  and  on  rebuttal  in- 
troduced evidence  on  the  same  fact. 

6.  f.AMtncan  —  EjECniNO     FaSBENOIIS  —  £<VI- 

oence. 

Evidence  in  an  action  against  a  railway 
eompany  for  wrongfully  ejecting  a  passengor, 
•bowing  that  the  conductor  told  the  passenger 
that  it  was  dangerous  for  her  with  her  infant 
children  to  go  on  the  train  to  a  station,  may 
be  sufficient  to  show  that  she  was  coerc^  by 
the  conductor  to  leave  the  train,  for  coercion 
may  result  from  fear. 

6.  TbIAL— iNSTBOCTIONS — SiHOLINQ  OUT  TE8- 
TIUONT. 

Where,  in  on  action  a;gainst  a  railway  com- 
pany for  ejecting  plointilf's  wife  and  infant 
children  from  a  train,  the  evidence  showed  that, 
on  the  train  reaching  a  station,  the  conductor 
told  the  wife  that  he  would  rather  she  would 
*  get  oSt  there,  as  he  was  compelled  to  go  to  an- 
othec  station  on  a  spur  tracic,  an  instruction 
that,  if  the  conductor  told  the  wife  that  he 
would  rather  she  would  get  off,  and  she  was  in- 
duced by  his  statement  to  get  ofE,  there  could  be 
no  recovery,  was  not  objectionable,  aa  being 
abstract  or  as  singling  out  parts  of  the  testi- 
mony. 

Appeal  from  Circuit  Court,  Bibb  County; 
B.  M.  Miller,  Judge. 

"Not  officially  reported." 

Action  by  Oliver  QuUui  against  the  Louls- 
Tille  &  Nashville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

This  Is  an  action  by  a  husband  against  a 
railroad  company  for  putting  off  his  wife  and 
three  infant  children  at  a  point  other  than  to 
which  they  had  purchased  tickets.  The  evi- 
dence showed  that  plaintiff  bought  a  ticket 
for  wife  and  children  from  Blocton,  Ala.,  to 
Brookwood,  Ala.,  and  Mrs.  Quinn  testified 
that  when  she  reached  North  Alabama  Junc- 
tion the  conductor  told  her  he  would  rather 
she  would  get  off  there,  as  he  was  compelled 
to  go  to  Searles  on  a  spur  track  and  do  a  lot 
of  Bwltcblng  before  he  could  return  and  go  to 
Brookwood.  North  Alabama  Junction  was 
about  one  mile  from  Brookwood.  The  weath- 
er was  cold,  and  she  had  to  walk  that  dis- 
tance with  her  three  children.  There  was  no 
evidence  tending  to  show  that  the  conductor 


or  any  other  railroad  official  forced  ber  to 
get  off.  Charge  B,  requested  by  the  defend- 
ant and  refused  by  the  court:  "I  charge  you, 
gentlemen  of  the  Jury,  that  If  you  believe 
from  the  evidence  In  this  case  that  the  con- 
ductor told  the  plaintiff's  wife,  at  or  I>efore 
the  time  that  she  got  off  the  train,  that  he 
would  rather  she  would  get  off  at  North  Ala- 
bama Junction,  where  she  did  get  off,  and 
she  was  Induced  by  this  statement  to  get  off, 
then  the  plalntifl  cannot  recover  in  this 
case." 

O.  W.  Jones  and  Ellison  ft  Collier,  for 
appellants.  J.  M.  McMaster  and  Logan  ft 
Vandegraaf,  for  appellee. 

TYSON,  J.  The  sufficiency  of  the  com- 
plaint as  amended  is  not  questioned  by  de- 
murrer. It  states  a  cause  of  action.  While 
the  question  of  the  right  of  the  plaintiff  to  re- 
cover for  the  value  of  his  services  as  nurse 
to  his  wife  during  her  sickness,  caused  by 
the  alleged  wrongful  act  of  defendant's  serv- 
ant in  causing  her  to  leave  the  train,  is  not 
properly  raised  on  the  record,  the  value  of 
Ills  services  are  recoverable  damages,  and  it 
was  expressly  so  held  in  Southern  By.  Co.  v. 
Crowder,  ISS  Ala.  417,  430,  S3  South.  335.  It 
was  entirely  competent  for  the  plaintiff  to 
prove  by  his  wife  that  he  employed  a  nurse 
for  his  children,  and  to  prove  the  value  of 
the  nurse's  services.  This  elanent  of  dam- 
ages suffered  by  him  Is  clearly  covered  by  the 
allegations  of  the  complaint 

Several  assignments  of  error  question  tbo 
correctness  of  the  rulings  of  the  court  in  ad- 
mitting certain  testimony  as  to  the  move- 
ments of  the  engine  after  the  arrival  of  tlie 
train  at  North  Alabama  Junction,  and  after 
plaintiff's  wife  and  children  had  gotten  off 
the  train.  Confessedly  all  this  testimony  was 
wholly  immaterial  and  utterly  foreign  to  any 
issue  of  fact  in  tlie  case.  But  the  defoidant 
is  entirely  responsible  for  its  Introduction, 
having  brought  it  out  on  Its  direct  exami- 
nation of  its  witness  Hall,  who  was  the  con- 
ductor of  the  train.  Having  shown  the  fact 
that  the  engine  went  from  the  Jimctlon  to- 
wards Brookwood,  out  of  sight,  and  returned, 
before  going  to  Searles,  it  cannot  complain 
that  plaintiff  cross-examined  the  witness 
about  the  circumstances,  and  on  rebuttal  also 
introduced  evidence  of  the  same  fact  Long- 
mlre  v.  State,  130  Ala.  66,  30  South.  413,  and 
cases  there  cited. 

It  is  next  insisted  that  the  defendant  is 
entitled  to  the  affirmative  charge.  This  con- 
tention Is  based  upon  the  theory  that  there 
was  a  variance  between  the  allegation  of  the 
first  count  of  the  complaint  as  amended  and 
tbe  proof.  It  is  said  there  is  no  evidence 
tending  to  show  that  plalntUTs  wife  was 
coerced  by  the  conductor,  as  alleged,  to  get 
off  the  train.  The  argument  proceeds  upon 
the  proposition  that  the  evidence  shows  af- 
firmatively that  the  conductor  used  no  physic- 
al force;  that  all  that  he  did,  according  to 
plaintiff's  wife's  testimony,  was  to  tell  ber 
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that  It  waa  dangoons  for  her,  with  her  little 
children,  to  go  on  tbe  train  to  Searles  and 
come  back  to  Brookwood,  wbich  Is  shown  by 
other  testimony  to  have  been  untrue.  Coer> 
tion  may  result  from  fear  produced  In  the 
mind ;  and,  situated  as  this  plalntUTs  wife 
was,  we  feel  no  hesitancy  in  saying  that 
whether  she  was  coerced  by  the  statement 
of  the  conductor  to  leave  the  train,  and  that 
wrongfully,  was  a  question  for  the  Jury.  The 
two  written  charges  numbered  1  and  2,  re- 
quested by  defendant,  were  each,  therefore, 
properly  refused. 

Charge  B,  requested  by  the  defendant, 
should  have  been  glren.  It  was  not  abstract, 
nor  subject  to  the  criticism  of  singling  out 
parts  of  the  testimony.  If  the  facts  hypoth- 
esized in  it  were  believed  by  the  Jury,  tbe  de- 
fendant was  entitled  to  a  verdict 

Reversed  and  remanded. 

SIMPSON,  ANDERSON,  and  DENSON. 
JJ.,  concur 


McWHORTBR  v.  STEIN. 
(Supreme  Ck>urt  of  Alabama.    April  19,  1906.) 

1.  IiANDI.OBO  AHD  TENANT— BSTOPPEL  OF  TEN- 
ANT. 

A  tenant  is  estopped  to  deny  the  landlord's 
title. 

[Ed.  Note. — For  cases  in  point,  see  voL  82, 
Cent.  Dig.  Landlord  and  Tenant,  i  151.] 

2.  Same — Conveyance  by  Tenant. 

One  occupying  land  as  a  tenant  could  not 
convey  by  mortgage  any  interest  not  affected  by 
his  estoppel  to  deny  the  landlord's  title. 

[Ed.  Note. — For  cases  in  point,  see  voL  32, 
Cent.  Dig.  Landlord  and  Tenant,  !{  171,  172, 
177-180.] 

Appeal  from  Chancery  Court,  Mobile 
Coimty. 

Suit  by  J.  B.  McWborter  against  Louis 
Stein.  From  a  decree  dismissing  the  bill, 
complainant   appeals.    Affirmed. 

SIMPSON,  J.  Tbe  evidence  shows  a  parol 
contract  of  sale  from  appellee  to  Charles 
Johnson  in  18S2,  the  death  of  Johnson,  and 
that  his  wife  succeeded  to  his  rights  in  the 
premises  as  her  homestead,  besides  various 
payments  on  the  purchase  price  by  both 
Johnson  and  wife.  Appellant  claims  the 
right  to  file  this  bill  for  speciflc  performance 
under  a  mortgage  made  by  the  widow  on 
November  25,  1902,  to  D.  B.  Cobb,  and  a 
subsequent  sale  thereunder. 

It  is  clear  from  the  evidence  that,  on  De- 
cember 1,  1895,  said  widow,  tn  accordance 
with  tbe  suggestion  of  the  agent  of  appellee 
that  she  could  never  pay  for  the  property 
and  would  have  to  pay  up  or  surrender  pos- 
session, did  anrrender  tbe  property  and  en- 


tered into  a  contract  of  renting,  by  whlcb 
she  became  the  tenant  of  appellee  at  a  rental 
of  |5  per  month ;  that  she  continued  as  ten- 
ant thereunder  until  January  1,  1903,  when 
she  agreed  to  surrender  possession  to  Syd 
Jackson,  to  whom  appellee  rented  the  prem- 
ises; and  said  widow,  without  even  going 
out  of  actual  possession,  has  been  occupying 
ever  since  that  time  .as  subtenant  under  said 
Syd  Jackson.  So  at  the  time  of  the  execu- 
tion of  the  mortgage  to  Cobb  said  widow 
waa  occupying  as  tbe  tenant  of  appellee  (de- 
fendant), and  from  that  day  to  the  present 
time  has  continued  to  occupy  that  relation. 
She  is  estopped  from  disputing  the  title  of 
her  landlord,  and  she  could  not  convey  to 
Cobb  any  title  or  Interest  which  was  not  af- 
fected by  the  same  estoppel.  Russell  v.  Ir- 
win's Adm'r,  88  Ala.  44;  McCrarey  v.  Rem- 
son,  19  Ala.  430,  54  Am.  Dec  194;  Davis  v. 
Williams,  130  Ala.  680,  30  South.  488,  54  L. 
R.  A.  749,  89  Am.  St.  Rep.  55. 
Tbe  Judgment  of  the  court  is  affirmed. 

McCLELLLAN,   C.    J.,    and   TYSON   and 
ANDERSON,  JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  v.  QOTNN. 
(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 

CaBRIEBS — ^INJUBY   TO    PaBSBNGEBS — ^INSTBUO- 
TIONS. 

Where,  In  an  action  against  a  railway  com- 
pany for  injuries  to  a  passenger,  the  evidence 
showed  a  direct  wrong  on  the  part  of  the  con- 
ductor. Instructions  predicating  a  recovery  on 
his  negligence  were  properly  refused. 

Appeal  from  Circuit  CJourt,  Bibb  County; 
B.  M.  Miller,  Judge. 

"Not  officially  reported." 

Action  by  Evle  Qulnn,  pro  ami,  against 
tbe  Louisville  ft  Nashville  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Ellison  ft  Collier,  for  appellant  J.  C.  Mc- 
Master  and  Logan  &  Vande  Orafl,  for  ap- 
pellee. 

ANDERSON,  J.  This  case  Is  on  all  fours 
with  the  case  of  L.  ft  N.  R.  Co.  y.  Clyde 
Qulnn  (decided  at  this  term)  39  South.  756, 
as  to  the  rulings  upon  the  evidence,  and  must 
be  reversed.  The  trial  court  properly  re- 
fused the  general  charge  requested  by  the 
defendant  The  court  also  properly  refused 
all  charges  requested  predicating  the  plain- 
titTs  recovery  on  negligence  of  the  conductor, 
as  the  plaintlflTs  evidence,  if  true,  showed 
H  direct  wrong,  not  negligence. 

Reversed  and  remandea. 

TTSON,  SIMPSON,  and  DENSON.  JJ« 
concur. 
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Bx  parte  JORDAN. 
(Supreme  Court  of  Alabama.    Nov.  28.  1905.) 

Admimstrators    De   Bonis    Non— GiionROS 

FOR   Denying    Letters. 

As  the  statute  is  imperative  that  letters 
of  administration  de  bonis  non  must  be  issued 
on  the  death  of  the  administrator  in  chief,  the 
probate  court,  on  a  proper  application,  cannot 
refuse  letters  to  the  person  entitled  thereto 
merely  because  the  heirs  might  distribute  the 
estate  among  themselves. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  ig 
267-27a] 

Appeal  from  Probate  Court,  Covington 
County;    J.  M.  Robinson,  Jr.,  Judge. 

"Not  offlclally  reported." 

Application  by  L.  M.  Jordan  for  appoint- 
ment as  administrator  de  bonis  non  of  the 
estate  of  Robert  B.  Jordan,  deceased,  and 
from  a  denial  of  tbe  application  he  appeals. 
Reversed. 

James  F.  Jones,  for  appellant  Powell,  Al- 
britton  &  Albritton,  amicus  curise. 


SIMPSON,  J.  The  statute  is  imperaUve  that 
letters  of  administration  de  bonis  non  must 
be  issued  on  tbe  death  of  the  administrator 
in  chief.  And,  while  the  court  recognizes  the 
right  of  the  heirs  to  disp^ise  with  the  admln> 
Istratlon  and  distribute  the  property  among 
themselves,  yet  administration  is  the  only 
regular  way  to  dispose  of  the  affairs  of  the 
decedent.  The  probate  court  is  not  clothed 
with  the  discretionary  powers  to  dispense 
with  an  administration  or  to  refuse  to  grant 
letters,  when  application  is  made  by  the  par- 
ty entitled  thereto,  and  the  necessary  facts 
are  shown. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

TYSON,  ANDERSON,  and  DENSON,  JJ., 
concur. 


LEDBETTER  t.   STATE. 
(Supreme  Court  of  Alabama.    April  20,  1905.) 
1.  Chiuinal  Law — Aboumentative  Inbtbuc- 

TIONS. 

Defendant  requested  the  court  to  charge 
that  the  fact  that  he  did  not  make  a  statement 
of  the  facts  before  the  coroner's  jury,  but  with- 
held his  statement  until  the  trial,  should  not 
be  considered  against  him,  and  that  there  was 
no  duty  resting  on  him,  after  the  homicide  was 
committed  and  while  the  coroner's  jury  was  in- 
vestigating the  case,  to  make  any  explanation 
about  it,  and  if  he  made  no  effort  to  show  how 
it  occurred,  and  made  no  statement  concerning 
it,  the  juij  should  not  consider  that  for  any 
purpose.  Held,  that  such  requests  were  prop- 
erly refused  a*  argumentative. 


2,  HoMiciDK  —  SKU-DxransB  —  Misleadino 
Instbuctiohs. 

An  instruction  that  if  defendant  was  in 
danger  of  his  life  or  of  serious  tK)dily  harm  at 
the  hands  of  deceased,  or  reasonably  believed 
he  was,  and  he  was  free  from  fault,  and  there 
was  no  reasonable  mode  of  escape,  and  there- 
upon defendant  engaged  in  a  fight  with  de- 
ceased, prompted  by  motives  of  self-protection, 
then  defendant  did  not  engage  in  tbe  difficulty 
willingly,  so  as  to  make  it  wrongful,  and  that 
he  had  the  right  to  defend  himself,  even  to  the 
death  of  deceased,  was  properly  refused,  aa  ob- 
scure and  calculated  to  mislead  the  jury  to  be- 
lieve that  the  defendant  was  entitled  to  kill 
deceased,  though  it  might  not  have  been  necra- 
sary  in  order  to  save  his  own  life  or  his  body 
from  grievous  harm. 
8.  Same— Deadly  Weapon— Malice. 

Where,  in  a  prosecution  for  homicide,  the 
state's  evidence  snowed  an  intentional  killing 
with  a  deadly  weapon,  without  excuse  or  justi- 
fication, a  request  to  charge  that  malice  would 
not  be  inferred  from  the  use  of  a  deadly  weapon, 
when  the  facts  attending  its  use  are  shown  in 
connection,  and  that,  if  defendant  used  the 
weapon  and  was  prompted  by  motives  of  his 
own  protection,  then  the  killing  would  not  be 
malicious,  was  properly  refused. 
4.  Same — Instedctions — Reasonable  Doubt. 

A  request  to  charge  that,  if  the  jury  "are 
reasonably  in  doubt  as  to  whether  the  killing 
was  in  self-defense,  they  should  acquit,"  was 
faulty  and  properly  refused. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  J.  A.  Bilbro,  Judge. 

"Not  offlclally  reported." 

James  T.«dbetter  was  convicted  of  an  In- 
tentional killing  with  a  deadly  weapon,  and 
be  appeals.    Affirmed. 

Rehearing  denied  June  30,  1005. 

Charges  requested  by  the  defendant  and  re- 
fused by  the  court:  "(1)  The  fact,  If  true, 
that  Ledbetter  did  not  make  a  statement  of 
tbe  facts  in  the  case  before  tbe  coroner's 
Jury,  and  withheld  his  statement  imtll  this 
trial,  if  such  be  the  fact,  should  not  be  con- 
sidered by  the  Jury  against  the  defendant 
(2)  There  was  no  duty  resting  on  Ledbetter 
after  the  homicide  was  committed,  and  while 
the  coroner's  Jury  were  investigating  the 
case,  to  make  any  explanation  about  It  If 
be  made  no  effort  to  show  how  it  occurred, 
and  made  no  statement  about  It  the  Jury 
should  not  consider  that  for  any  purpose.  {3) 
If  the  defendant  was  in  danger  of  his  life  or 
of  serious  bodily  harm  at  the  bands  of  Pitt- 
man,  or  reasonably  believed  he  was,  and  he 
was  free  from  fault  in  bringing  it  about  and 
there  was  no  other  reasonable  mode  of  escape 
from  it  and  Ledbetter  engaged  in  a  fight  with 
Plttman,  prompted  by  motives  of  self-protec- 
tion, tben  Ledbetter  did  not  engage  in  the  dif- 
ficulty willingly,  so  as  to  make  it  wrongful, 
and  he  had  the  right  to  defend  himself,  even 
to  the  death  of  Pittman.  (4)  Malice  should 
not  be  inferred  from  any  single  fact  but  from 
all  the  evidence.  Malice  will  not  be  inferred 
from  the  use  of  a  deadly  weapon,  when  the 
facts  attending  Its  use  are  shown  in  con- 
nection with  its  use.  If  the  defendant  used 
the  weapon,  and  was  prompted  by  motives  of 
bis  own  protection,  then  such  killing  would 


Digitized  by 


Google 


▲laO 


ALABAMA  GREAT  SOUTHBEIN  B.  CO.  t.  BONNBB. 


619 


not  be  malicious  killing.  (5)  If  the  Jury  arc 
reasonably  In  doubt  aa  to  whether  the  killing 
was  In  self-defense,  they  should  acquit  the 
defendant" 

John  B.  Tally,  A>r  appellant  Massey  Wil- 
flon,  Atty.  Oen.,  for  the  State. 

TT80N,  J.  The  only  matter  presented  for 
review  is  the  action  of  the  court  in  refusing 
certain  written  charges  requested  by  defend- 
ant   Charges  1  and  2  are  argumentatira 

Charge  8  is  obscure,  and,  besides,  was  cal- 
culated to  mislead  the  jury  to  the  conclusion 
that  defendant  had  the  right  to  kiU  Pitt- 
man,  although  it  may  have  not  heea  neces- 
sary to  save  his  own  life  or  his  body  from 
grievous  harm.    Lewis  v.  State,  61  Ala.  1. 

The  testimony  Introduced  by  the  state 
showed  an  intentional  killing  with  a  deadly 
weapon,  without  excuse  or  Justification. 
Charge  4  was  therefore  properly  refused. 
Miller  v.  State,  107  Ala.  40,  19  South.  37. 

Charge  5  Is  so  clearly  faulty  as  to  need  no 
comment 

AflSrmcd. 

McCLELLAN,  C.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


ALABAMA  GREAT  SOUTHERN  R.  CO.  v. 

BONNER. 

(Supreme  Court  of  Alabama.    May  9,  1905.) 

1.  Infants — Contbacts — ^Avoidance — Estop- 
pel, 

Where,  in  an  action  for  injuries  to  a  minor 
servant  defendant  pleaded  a  contract  made  by 

Elaintiff  at  the  time  of  his  employment  by  which 
e  agreed  to  comply  with  certain  of  defendant's 
rules,  and  averred  that  plaintiff's  violntion 
thereof  was  the  proximate  cause  of  the  injury 
complained  of,  the  action  not  being  to  recover 
damages  arising  from  a  breach  of  a  contract 
bat  predicated  on  the  status  of  master  and  serv- 
ant, such  agreement  was  a  mere  incident  to 
plaintiff's  employment  and  hence  a  replication 
of  infancy,  by  which  plalntitF  disaffirmed  such 
incidental  agreement  was  not  demurrable,  as 
an  attempt  to  repudiate  a  contract  and  at  the 
same  time  daim  t>eneflts  theremider. 

2.  Mastkb  AiTD  Servant — ^I^jttbt  to  Sibvant 
— ^Action— BviDENOB. 

Where,  in  an  action  for  injuries  to  plahi- 
tiff.  a  railroad  switchman,  the  complaint  char- 

fed  negligence  in  the  giving  of  signals  by  the 
oreman  of  the  crew,  evidence  that  such  fore- 
roan  knew  where  plaintiff  was,  and  that  he  was 
engaged  in  adjusting  or  straigbtenine  a  link 
in  a  coupling  at  or  about  the  time  <n  the  ac- 
cident was  admissible. 
8.  Sake — Contbibutobt    Neouoencdb — Dis- 

OBCDIKNCB  of  Rxn.ES. 

Where,  in  an  action  for  injuries  to  a 
railroad  switchman,  defendant  alleged  breach 
of  certain  rules  by  plaintiff,  which  was  the  prox- 
imate cause  of  the  accident  evidence  that  such 
rules  had  never  been  enforced  or  required  to  be 
olwerved  by  defendant's  employes,  and  that 
they  had  been  allowed  to  fall  into  disuse,  was 
admissible. 
4.  Same— Askissibilitt  of  Evidence. 

Whertk  in  an  action  for  hijurles  to  a  rail- 
road switchman,  it  was  alleged  that  it  was  im- 
possible and  impracticable  for  plaintiff  to  make 
the  coupling  in  question  with  a  stick,  as  re- 
quired by  one  of  defendant's  rules,  questions 


asked  of  plaintiff's  foreman,  offered  as  a  witness 
for  defendant  as  to  whether  witness  could  not 
couple  audi  cars  with  a  stick,  and  whether  it 
was  not  impracticable  to  make  that  kind  of  a 
coupling  with  a  stick,  were  uroner. 
6.  Tbial — Evidence — Objections — Scope. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  answer  of  a  witness  was  responsive 
to  the  question,  and  a  part  of  it  was  contradict- 
ory of  the  witness'  evidence  that  he  had  given 
a  signal  for  the  movement  of  the  train  by  which 
plaintiff  was  injured  at  plaintiff's  instance,  an 
objection  that  the  question  was  "illegal,  Irrele- 
vant and  immaterial,"  and  was  an  attempt  to 
impeach  the  witness  on  an  Immaterial  matter, 
etc.,  was  properly  overruled:  a  foundation  hav- 
ing been  laid  for  his  impeachment  and  the  an- 
swer having  been  confined  by  the  court  to  that 
purpose. 

6.  Same — REBirrrAL. 

Where  certain   impeaching  testimony  was 

Sredicated  on  a  conversation  witness  had  with 
t.  and  her  hnsband.  and  not  on  a  conversation 
with  B.  and  plaintiff,  the  witness  having  stated 
tlmt  he  never  had  a  conversation  with  B,  and 
her  husband,  a  question  asked  of  the  witness, 
calling  for  a  conversation  had  by  witness  with 
B.  and  plaintiff,  was  properly  disallowed,  as 
neither  an  explanation  nor  rebuttal. 

7.  Same — Oenerai.  Affibmative  Chaboe. 

Where  there  was  evidence  which  tended  to 
support  the  complaint  the  general  affirmativs 
charee  to  find  for  defendant  was  properly  re- 
fused. 

8.  Same — iNSTBUonoNS. 

Where  certain  charges  requested  had  refer- 
ence to  different  counts  of  the  complaint  and 
each  charge  required  the  jury  to  affirmatively 
find  for  defendant  instead  of  negativing  plain- 
tiff's right  to  a  verdict  on  each  particnlar  count 
they  were  properly  refused. 

9.  Same — Invading  Pbovinok  of  Jdbt. 

In  an  action  for  injuries  to  a  servant.  In- 
structions that  there  was  no  evidence  in  the 
case  showing  that  defendant  ever  waived  a  cer- 
tain rule  in  controversy,  and  that  plaintiff, was 
guilty  of  negligence  that  prozimatelv  contribut- 
ed to  his  own  injury,  were  properly  refused  as 
invading  the  province  of  the  jury. 

10.  Mabteb  and  Sebvant  —  Injubt  to  Sebv- 
ANT  —  Violation  of  Rtilb  —  Pboziuate 
Caijse  of  Injubt. 

Where  the  proximate  cause  of  plaintiff's 
injury  was  the  negligence  of  his  foreman  in 
giving  a  signal  to  start  a  train  after  plaintiff 
had  gone  in  between  certain  cars,  and  plalntiff'B 
position  at  the  time  was  known  to  the  foreman, 
the  fact  that  plaintiff  violated  a  rule  of  defend- 
ant company  In  going  between  the  cars  was  a 
mere  intervening  cause,  and  was  insufficient  to 
prevent  recovery. 

Appeal  from  Circuit  Court  Jefferson  County; 
A.  A.  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  J.  C.  Bouner,  by  his  next  friend, 
against  the  Alabama  Great  Southern  Rail- 
road Company.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

Charges  requested  by  the  defendant  (ap- 
pellant here)  and  refused  by  the  court: 

"(1)  If  the  jury  believe  all  the  evidence  in 
this  case,  they  must  find  a  verdict  for  the  de- 
fendant" 

"(7)  If  the  Jury  believe  all  the  evidence  in 
this  case,  they  must  find  a  verdict  for  the  de- 
fendant under  the  sixth  count  of  the  com- 
plaint 

"(8)  If  the  jury  believe  all  the  evidence  in 
this  cuse,  they  must  find  a  verdict  for  the  de- 
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fendant  under  tbe  seventb  count  of  the  com- 
plaint" 

"(15)  Tbe  court  charges  the  Jury  that  there 
is  no  evidence  in  this  case  that  shows  that 
the  defendant  has  ever  waived  the  rule  set 
up  in  the  fourth  plea  of  the  defendant" 

"(19)  The  court  charges  the  Jury  that  the 
plalntifF  in  this  case  was  guilty  of  negligence 
that  proximately  contributed  to  his  own  in- 
Jury. 

"(20)  The  court  charges  the  Jury  that  even 
though  they  believe  from  tbe  evidence  that 
the  engine  and  attached  cars  were  stopped 
within  or  about  two  feet  from  the  standing 
cars  on  the  signal  of  the  plaintitF,  and  that 
then  and  thereupon  tbe  foreman,  Archer,  or 
the  engineer.  Young,  or  both  of  them,  had 
notice  that  a  link  in  one  of  the  cars  had  to 
be  adjusted  before  a  coupling  could  be  made, 
and  that  the  plaintiff  went  in  between  the 
cars  for  tbe  purpose  of  adjusting  the  link,  and 
that  It  was  the  rule  and  custom  of  the  road 
that  tbe  engine  and  car  should  not  be  there- 
after moved  under  such  circumstances  with- 
out a  special  signal  from  the  person  doing  the 
coupling  (ta  this  case  the  plaintUT),  and  that 
while  the  plaintiff  was  in  between  the  cars 
engaged  in  adjusting  the  link,  and  without 
such  signal  from  tbe  plaintiff,  the  engine  and 
attached  cars  were  moved  suddenly  and  wltb- 
out  warning  to  the  plaintiff,  and  that  there- 
upon plaintiff  received  the  injuries  complain- 
ed of,  nevertheless  the  court  charges  the  Jury 
that  the  plaintiff  under  the  circumstances 
went  in  between  the  cars  in  violation  of  the 
rule,  of  which  he  had  notice,  prohibiting  bis 
going  in  between  the  cars  for  such  purpose 
while  an  engine  was  attached  to  the  train, 
which  violation  of  said  rule  proximately  con- 
tributed to  tbe  injury  of  which  he  complains." 

A.  O.  &  E.  D.  Smith,  for  appellant  Banks 
ft  Selheimer  and  Lane  ft  White,  for  appellee. 

DOWDBLL,  J.  The  complaint  as  amraded 
contained  seven  counts.  The  court,  at  the  re- 
quest of  the  defendant  in  writing,  gave  the 
general  charge  to  find  for  the  defendant  on 
the  first  five  counts.  The  sixth  and  seventh 
counts,  which  charged  simple  negligence, 
were  based  on  the  employer's  liabillly  stat- 
ute. Tbe  third  plea  of  the  defendant  set  up 
a  contract  made  and  entered  into  by  tbe 
plalntifl  at  the  time  of  his  employment  in 
whidh  plaintiff  agreed  to  comply  with  certain 
specified  rules  of  the  defendant  company,  and 
averred  a  violation  by  the  plaintiff  of  said 
agreement  and,  further,  that  such  violation 
was  the  proximate  cause  of  the  injury  com- 
plained of.  The  plaintiff  filed  a  replication 
to  this  plea  to  the  effect  that  he  was  a  minor 
at  the  time  of  making  said  agreement  To 
this  replication  a  demurrer  was  Interposed  by 
tbe  defendant,  which  was  overruled  by  the 
court  and  this  ruling  is  here  assigned  as  er- 
ror. The  two  counts  which  were  submitted 
to  the  Jury  claimed  damages  upon  the  ground 
that  the  plaintiff  was  In  the  employment  of 
the  defendant  and  while  in  tbe  discharge 


of  his  duties  under  tbe  employment  was  neg- 
ligently injured,  etc.  When  the  plaintiff  be- 
came and  was  recognized  as  an  employ^  of 
tbe  defendant  a  condition  or  status  was 
thereby  created,  that  of  employer  and  em- 
ploy^,  with  all  of  the  respongibllities  of  the 
one  and  the  rights  of  the  other  attaching  to 
such  condition  or  status  under  the  employer's 
liability  statute.  The  action  here  is  not  for 
damages  arising  from  any  breach  of  a  con- 
tract entered  into,  and  is  therefore  in  no  sense 
a  suit  on  a  contract,  but  is  predicated  upon  a 
status,  and  a  wrongful  injury  done  the  plain- 
tiff while  this  status  or  condition  existed. 
The  familiar  doctrine  which  prevents  one 
from  repudiating  a  contract  and  at  the  same 
time  claiming  benefits  under  it  is  without  ap- 
plication here.  If  the  plaintiff  were  suing  on 
the  contract  to  recover  stipulated  wages,  tbe 
above  doctrine  would  apply;  but  that  is  not 
our  case.  By  his  plea  of  infancy  he  merely 
disaffirms  an  agreement  that  was  incidental 
to  the  employment  which  created  the  status 
upon  which  the  action  is  based.  We  think  tbe 
court  committed  no  reversible  error  In  over- 
ruling tbe  demurrer. 

The  complaint  charged  negligence  In  tbe 
giving  of  signals,  eta,  by  Archn-,  who  was 
foreman  of  tbe  crew.  Any  evidence,  there- 
fore, tending  to  show  that  Archer  knew 
where  plaintiff  was  and  what  be  was  doing, 
at  or  about  the  time  of  the  accident  in  ad- 
Justing  or  straightening  a  link  in  the  coupling, 
would  be  relevant  This  was  the  tendency 
of  the  evidence  elicited  from  the  witness 
Bricknell,  to  which  objections  were  made  by 
the  defendant  and  which  said  objections 
the  court  properly  overruled.  Under  the  is- 
sues In  this  case,  evidence  tending  to  show 
that  certain  rules  of  the  defendant  company 
bad  never  been  enforced  or  required  to  be 
observed  by  its  employes,  but  had  been  al- 
lowed to  fall  Into  disuse,  was  relevant  and 
admissible.  L.  ft  N.  R.  R.  C!o.  y.  Richard- 
son, 100  Ala.  232,  14  South.  209. 

The  defendant's  witness  Archer  was  on 
cross-examination  by  the  plaintiff  asked.  "Is 
It  not  a  fact  that  sou  could  not  couple  these 
cars  with  a  stick?"  aifd  "Was  not  it  Im- 
practicable to  make  that  kind  of  a  coup- 
ling with  a  stick?"  These  questions  were 
proper,  as  calling  for  evidence  in  support  of 
second  and  third  replications  to  the  fourth 
plea ;  it  being  averred  in  one  of  these  replica- 
tions that  it  was  impossible,  and  In  the  other 
that  it  was  impracticable,  for  plaintiff  to 
perform  his  duty  as  set  forth  in  the  com- 
plalnt^fhat  is,  .adjust  the  link,  etc. — ^with- 
out violating  the  rule.  In  Brown  v.  I,.  &  N. 
R.  R.  Co.,  Ill  Ala.  289,  19  South.  1001,  it 
was  held  that  to  a  plea  setting  up  the  viola- 
tion of  a  rule  a  replication  that  it  was  im- 
practicable for  the  plaintiff  to  perform  tbe 
duties  of  his  employment  without  violating 
the  rule  was  a  good  answer. 

The  testimony  of  the  witness  Archer  tend- 
ed to  show  that  the  signal  which  he  gave 
the  engineer  was  given  at  the  Instance  of 
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th6  plaintiff.  The  predicate  harlng  been 
laid  for  his  Impeachment  as  to  prior  state- 
ments made  by  him  contradictory  of  his  evi- 
dence as  to  the  giving  of  the  signal,  objec- 
tion was  made  to  the  question  asked  the 
Imi>eachlng  witness  and  to  the  answer  on 
the  grounds  that  the  same  was  "Illegal,  Ir- 
releyant,  and  immaterial,  and  was  an  at- 
tempt to  Impeach  the  witness  Archer  upon 
an  immaterial  matter,  and  upon  the  ground 
that  any  statement  by  witness  after  the  ac- 
cident was  not  binding  on  the  defendant." 
The  objection  was  to  the  entire  question  and 
answer.  The  answer  was  responsive  to  the 
question,  and  a  part  of  it  was  contradictory 
of  the  witness'  evidence  that  he  gave  the 
signal  at  the  Instance  of  the  plaintiff,  and 
certainly  to  this  extent  was  competent.  If 
the  answer  contained  other  statements  which 
were  Immaterial  matter,  such  should  have 
been  speciflcally  pointed  out  In  the  objection. 
The  court  announced  that  the  proposed  evi- 
dence would  be  confined  and  limited  to 
the  purpose  of  impeachment.  The  court 
committed  no  error  in  overruling  defendant's 
objection.  Nor  was  there  any  error  In  sus- 
taining pialntlfT's  objection  to  the  defend- 
ant's question  to  this  witness  calling  for  a 
conversation  had  by  the  witness  with  Mrs. 
Bonner  and  the  plaintiff.  The  impeaching 
testimony  was  predicated  on  a  conversation 
witness  had  with  Mrs.  Bonner  and  her  hus- 
band, and  not  on  a  conversation  with  Mrs. 
Bonner  and  the  plaintiff,  and  the  witness 
bad  stated  that  he  had  never  had  a  conversa- 
tion with  Mrs.  Bonner  and  her  husband. 
The  evidence^  therefore,  sought  to  be  elicited, 
was  not  in  explanation  or  rebuttal,  and  was 
incompetent. 

Charge  No.  1  requested  by  defendant  was 
the  general  affirmative  charge  to  find  for  the 
defendant  There  was  evidence  which  tend- 
ed to  support  the  complaint,  and  this  charge 
was,  therefore,  properly  refused. 

The  seventh  and  eighth  charges  refused  to 
the  defendant  were  bad  in  form.  The  sev- 
enth charge  was  requested  as  to  the  sixth 
connt,  and  the  eighth  charge  as  to  the  sev- 
enth count,  of  the  complaint,  and  each  charge 
required  the  jury  to  affirmatively  find  for  the 
defendant,  instead  of  negativing  the  plaln- 
tUTs  right  to  a  verdict  on  the  particular 
count  Such  charges  were  condemned  by 
this  court  in  Goldstein  v.  Leake,  138  Ala. 
573,  86  South.  458.  See  other  cases  cited  in 
that  case.  For  the  reason  stated,  If  for  no 
other,  the  court's  refusal  to  give  these  char- 
ges was  proper. 

Charges  15  and  10  were  invasive  of  the 
province  of  the  Jury,  and  were  therefore 
properly  refused. 

Charge  20  does  not  correctly  state  the  law.  • 
Even  if  the  plaintiff  violated  a  rule  of  the 
defendant  company,  of  which  rule  he  had 
notice,  in  going  In  between  the  cars,  yet  U 
bis  Injury  was  the  proximate  result  of  the 
negligence  of  the  defendant's  foreman  of  the 
switching  crew  In  the  giving  of  a  signal  af- 


ter the  plaintiff  had  gone  In  between  the 
cars,  and  the  position  of  the  plaintiff  at  the 
time  was  known  to  the  foreman,  then  in  such 
case  the  injury  would  not  be  the  proximate 
consequence  of  plaintUTs  violation  of  the 
rule,  but  rather  the  proximate  result  of  the 
subsequent  and  intervening  negligence  of  the 
foreman,  and  for  which  the  defendant  would 
be  liable.  The  evidence  was  without  con- 
flict that  the  foreman.  Archer,  knew  that  the 
plaintiff  was  in  between  the  cars  when  he 
(Archer)  gave  the  signal  to  the  engineer  to 
go  ahead,  and  which  said  signal  it  is  alleged 
was  negligently  given. 

We  find  no  error  in  the  record,  and  the 
judgment  must  be  affirmed. 

McOLBLLAN,  C.  J.,  and  HARALSON  and 
DBNSON,  JJ.,  concur. 


GRAY  V.  STATE. 
(Supreme  Court  of  Alabama.    April  13,  1005.) 

1.  HomciSE — Seut-Detense  —  Iwstbuotions. 

Where  the  evidence  without  conflict  showed 
that  defendant  was  at  fault  in  brlnfcing  on  the 
difficulty,  and  at  the  time  he  shot  deceased 
could  have  safely  retreated,  it  was  not  error 
to  refuse  a  request  to  charge  on  the  doctrine 
of  self-defense. 

[Ed.  Note. — For  ca8<>s  >n  oolnt  see  vol.  26. 
Cent  Dig.  Homicide,  |  622.] 

2.  Cbimikal    Law  —  Recobd  —  Method   of 
Dkawiwo  Juby. 

Code,  8  BOfyi,  provides  that  hi  drawinji  a 
jury  in  a  capital  case  the  presiding  judee,  after 
the  jury  box  shall  have  been  brought  Into  the 
courtroom,  shall  then  and  there  oublicly  draw 
therefrom  not  less  than  26  nor  more  than  50 
names  for  each  capital  case.  Held,  that  an  en- 
try in  the  record  that  "the  court  in  open  court 
and  in  accordance  with  the  law  drew"  from 
the  box  the  names  of  25  persons,  etc.,  excluded 
the  inference  that  any  one  other  than  the  judge 
drew  the  names  from  the  tK>x. 

Appeal  from  Circuit  Court,  Pike  County; 
John  P.  Hubbard,  Judge. 

"Not  officially  reported." 

Dave  Gray  was  convicted  of  homicide,  and 
he  appeals.    Affirmed. 

The  following  written  charges  were  re- 
quested by  the  defendant  and  refused  by  the 
court: 

"(1)  If  the  jury  believe  from  the  evidence 
that  Dave  Gray  was  free  from  fault  in  bring- 
ing on  the  difficulty,  then  he  bad  a  right  to 
shoot,  if  to  a  reasonable  mind  it  was  ap- 
parent that  he  must  do  so  to  save  himself 
from  great  bodily  harm,  and  the  jury  should 
acquit  him. 

"(2)  If  the  jury  believe  from  the  evidence 
that  Dave  Gray  was  retreating  from  Abe 
Green,  and  Abe  Green  continued  to  advance 
on  Dave  Gray  in  a  threatening  attitude,  then 
Dave  Gray  had  a  right  to  shoot  him,  if  to 
a  reasonable  man  it  was  necessary  to  protect 
himself  from  great  bodily  harm. 

"(3)  There  is  no  duty  resting  on  a  man  to 
retreat  from  his  adversary,  if  in  so  doing  it 
would  increase  his  peril,  or  appear  to  the 
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mind  of  a  reasonable  man  to  Increase  big 
peril. 

"(4)  A  man  is  Justified  in  taking  the  Ufe  of 
another,  if  at  the  time  tbere  appeared  rea- 
sonably to  be  a  present  Impending  necessity 
to  do  so,  provided  defendant  was  not  at 
fanlt  In  bringing  on  a  dlfBcnlty  and  coald 
not  safely  retreat  | 

"(6)  If  the  Jury  believe  from  the  evidence  ! 
that  defendant  was  free  from  fault  in  bring-  I 
lug  on  the  difficulty,  then  he  had  a  right  to 
shoot,  if  to  a  reasonable  man  It  was  appar- 
ent, and  defendant  honestly  thought,  he  must 
shoot  to  save  himself  from  great  bodily 
harm,  and  If  defendant  could  not  retreat 
without  apparent  danger  to  himself." 

Foster,  Samford  &  Carroll,  for  appellant 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  charges  asked  by  de- 
fendant and  refused  are  in  respect  to  self- 
defense,  and  are  each  abstract  and  faulty. 
The  evidence  shows,  without  conflict,  that  de- 
fendant was  at  fault  in  bringing  on  the 
difficulty,  and  at  the  time  he  shot  the  de- 
ceased, be  could  have  safely  retreated.  There 
was  no  error  In  their  refusaL 

The  statute  (Code,  I  50M)  provides  that 
In  drawing  a  Jury  lit  a  capital  case,  "the  pre- 
siding Judge  shall  then  and  there  (after  the 
Jury  box  shall  be  brought  Into  the  court- 
room) publicly  draw  therefrom  not  less  than 
twenty-five  nor  more  than  fifty"  names  for 
each  capital  case.  We  have  recently  held, 
that  this  statute  was  mandatory  and  the 
presiding  Judge  must  perform  the  manual 
act  of  drawing  the  names,  and  Is  not  com- 
plied with,  when  it  appears  that  the  court 
Instead  of  the  Judge  drew  the  names  from 
the  box.  Scott  v.  State  (Ala.)  87  South.  366. 
In  that  case  the  order  would  have  been  com- 
plied with  by  directing  the  sherlfT,  clerk  or 
other  person  to  do  the  drawing,  which  would 
not  have  been  a  compliance  with  the  statute. 

In  this  case,  the  minute  entry  recites  that 
"the  court,  in  open  court,  and  in  accordance 
with  the  law,  drew  therefrom  (the  box)  the 
names  of  twenty-fivie  persons,"  etc.  If  the 
court  drew  the  names  from  the  box  in  ac- 
cordance with  the  law,  the  drawing  must 
have  been  by  the  presiding  Judge,  otherwise, 
it  would  not  have  been  in  accordance  with 
law.  The  idea  that  any  one  else  besides 
the  Judge,  drew  the  names  from  the  box  Is 
excluded. 

The  Judgment  is  affirmed. 

McOLELlAN,  C.  J.,  and  DOWDEIX  and 
DENSON,  JJ.,  concur. 


GADSDEN  DISTILLING  CO.  v,  KENNBDT 
STAVE  ft   COOPERAGE    CK). 
(Supreme  (3oart  of  Alabama.    June  1,  1005.) 
1.  APPEAir-EviDENCE— Harmless  E^bbob. 

Where  the  sole  tendency  of  certain  evidence 
admitted  was  to  show  that  there  was  no  breacn 
of  warranty  in  a  sale  of  certain  cooperace, 
which  issue  was  found  in  defendant's  favor,  de- 
fendant being  awarded  all  damages  proved  un- 


der its  plea  of  recoupment,  the  admission  of 
such  evidence,  if  error,  was  harmless. 

2.  SAICX— BXCEFTIONS— Rbvikw. 

Where  the  bill  of  exceptions  (ailed  to  show 
that  any  exception  was  reserved  to  the  judg- 
ment, the  conclusion  of  the  trial  judge  that  de- 
fendant coald  not  rescind  a  sale  and  abate  the 
purchase  price  could  not  be  reviewed. 

3.  ExcsFTioNd,  Bnx  or— Sianino— TniE. 

Where  a  judgment  was  rendered  November 

4.  1904,  and  on  December  0,  1904,  the  court 
granted  IS  days  from  that  date  in  which  to 
have  the  bill  of  exceptions  signed,  such  order 
was  not  void,  as  granted  after  the  expiration  of 
the  30  days  allowed  by  law  for  the  signing  of 
such  bill. 

Appeal  from  City  Court  of  Gtadaden; 
John  H.  Disque,  Judge. 

"Not  officially  reported." 

Action  by  the  Kennedy  Stave  &  Cooperage 
Company  against  the  Gadsden  Distilling 
Company.  From  a  Judgment  in  favor  of 
plaintiff,   defendant  appeals.    Affirmed. 

Assignment  of  error  2  was  as  follows: 
"The  court  erred  in  admitting  aa' evidence 
letter  from  Kennedy  Stave  &  Cooperage 
Company,  of  date  February  9,  1904,  to  de- 
fendant corporation,  and  telegram  from  ap- 
pellant to  appellee  in  answer  thereto,  of  date 
February  11,  1904."  The  contract  In  this 
case  was  made  by  letters,  and  was  closed 
by  letter  of  acceptance  both  ways  on,  re- 
spectively, February  6,  and  6, 1904.  On  later 
day,  following  letter  was  received  by  ap- 
pellant: "Birmingham,  Ala.,  2/9  /04.  Gads- 
den Distilling  Co.,  Gadsden,  Ala. — Gentle- 
men: We  have  commenced  to  get  out  the 
com  whisky  barrels  to  fill  your  order,  and 
we  are  anxious  that  they  suit  you,  and  there- 
fore we  have  shipped  you  by  express  to-day 
one  for  your  inspection.  We  feel  sure  ttut 
It  will  meet  your  wants  in  every  way.  Ton 
will  note  that  the  chime  is  a  little  short 
but  we  were  compelled  to  make  It  so  on 
account  of  not  having  a  larger  head  in  stock. 
We  hope  this  will  be  no  objection,  as  it 
makes  a  more  serviceable  barrel.  If  longer, 
there  would  be  more  or  less  danger  of  break- 
ing off  the  stave.  On  receipt  of  the  barrel, 
wire  at  our  expense  If  O.  K.,  as  we  are  -wortt- 
ing  on  them  now.  Yours  very  truly,  Ken- 
nedy Stave  &  Cooperage  Co."  Telegram  sent 
In  reply  thereto:  "Gadsden,  Ala.,  2/UA)4. 
Kennedy  Stave  &  Cooperage  Co.,  Bbmlng- 
ham,  Ala.:  Sample  barrel  good.  Ship  car 
soon  over  L.  ft  N.    Gadsden  Distilling  Co." 

The  bill  of  exceptions  contained  the  fol- 
lowing with  reference  to  the  Judgment: 
"This  being  all  of  the  evidence,  there  was 
Judgment  for  the  plaintiff,  and  to  this  Judg- 
ment the  defendant  then  and  there  duly  ex- 
cepted." There  was  motion  to  strike  Mil  of 
exceptions,  because  not  signed  within  time 
allowed  by  law.  The  following  facts  ap- 
pear In  reference  thereto:  Judgment  In  the 
lower  court  rendered  November  4,  1904,  and 
30  days  under  the  statute  allowed  for  bill 
of  exceptions.  On  December  6,  1904,  the 
court  made  the  following  order:  "On  this 
the  5th  day  of  December,  1904,  comes  the 
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defendant,  by  attorneys,  and  by  leave  of  tbe 
court  the  defendant  la  hereby  granted  fifteen 
days  from  this  date  In  which  to  have  bill  of 
exception  signed  by  tbe  presiding  Jndge  of 
this  court"  BUI  was  signed  on  December 
16,  1904.  Appellee's  contention  was  that  tbe 
order  was  not  made  nntll  after  the  30  days 
allowed  by  statute  bad  elapsed.  Appellant's 
contention  was  that,  excluding  the  day  of 
trial  and  taking  30  days  In  November,  the 
date  of  the  order  was  within  the  80  days 
after  Judgment 

L«e,  Lee  &  Lee,  for  appellant  Qeo.  D. 
Motley  and  Kerr  &  Haley,  for  appellee. 

ANDBBSON,  J.  Tbe  admission  of  tbe 
evidence  complained  of  by  tbe  defendant  If 
error,  was  innocuoos,  as  Its  sole  tendency 
was  to  show  that  there  was  no  breach  of 
warranty,  which  said  issue  was  found  In 
favor  of  the  defendant,  and  it  was  awarded 
all  damages  proven  under  the  plea  of  re- 
conpment  (plea  8).  We  cannot  review  the 
conclusion  of  the  trial  Judge  in  holding  that 
tbe  defendant  could  not  rescind  tbe  sale  and 
abate  tbe  purchase  price,  as  tbe  bill  of  ex- 
ceptions fails  to  show  that  an  exception  was 
reserved  to  tbe  Judgment  of  the  court  This 
court  has  held,  in  construing  Acts  1890-01, 
p.  1098,  (  14,  and  similar  provisions  of  other 
acts,  that  In  order  to  review  the  Judgment 
and  conclusion  of  tbe  trial  Judge  upon  the 
facts,  tbe  bill  of  exceptions  must  not  only 
recite  what  tbe  Judgment  was,  but  must 
show  that  an  exception  was  reserved  thereto. 
Morey  v.  Monk  (Ala.)  38  South.  266;  Ala. 
Fmlt  Co.  T.  Oamer,  119  Ala.  70.  24  South. 
850 ;  Williams  v.  Woodward  Iron  Co.,  106  Ala. 
254,  17  South.  617;  Denson  v.  Gray,  113  Ala. 
608,  21  South.  025;  Hood  v.  Pioneer  Mining 
Co.,  96  Ala.  461,  11  South.  10. 

The  bill  of  exceptions  was  signed  within 
tbe  time  prescribed  by  law.  RagBdale  v. 
Kinney,  119  Ala.  464,  24  South.  443. 

Tbe  Judgment  of  the  city  court  is  aflSrmed. 

McCLBLLAN,  C.  J.,  and  TTSON  and 
SIMPSON,  JJ..  concur. 


PULLER    V.    STEVENS. 
(Supreme  Court  of  Alabama.    May  18,  1906.) 

1.  EviDENcx— Opinions— Attobnet's  Ssbv- 
ICB»— Valui. 

An  attorney  is  aualifled  to  testify  as  to  the 

?;eneral  value  of  legal  services,  after  being  in- 
ormed  as  to  what  was  done,  without  being 
shown  to  be  familiar  with  the  plaintiff's  pro- 
fessional attainments  and  experience;  anch 
matters  being  a  proper  subject  for  croBs-ex- 
aminadon. 

[Bd.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  I  2336^.] 

2.  Saxk  —  Relkvanct  —  SunLAB  Tbanbao- 

TIONS. 

In  an  action  for  attorney's  services,  proof  as 
to  what  plaintiff  had  charged  In  other  particular 
matters,  varying  in  nature,  was  irrelevant 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  |  422.] 


8.   TBIAI/-AB0TTUElfT01'C0Tn(BKD— PBUTTDIOK. 

In  an  action  for  attorney's  services,  a  state- 
ment by  plaintiff's  attorney  in  argument  that 
defendant  contended  that  plaintiff  was  to  have 
the  fees  collected  on  the  notes  in  question  after 
defendant  had  gotten  what  was  due  him,  and 
that  then  there  would  not  be  much  left  to  which 
the  court  overruled  an  objection,  which  was 
not  excepted  to,  did  not  constitute  reversible 
error. 
4.  SaIIK— INBTBUOIIONB— BUBOEN    Or    PSOOF. 

Where,  in  an  action  for  attorney's  services, 
a  set-off  was  pleaded  and  really  litigated  at  tbe 
trial,  it  was  not  error  to  refuse  to  charge  that, 
taking  the  evidence  in  the  case  as  a  whole,  the 
burden  of  proof  was  on  plaintiff. 
6.  Same— MiBLEADino  Inbtbuctionb. 

Where  a  set-off  was  pleaded,  a  request  to 
charge  that  taking  all  the  evidence  together, 
the  burden  of  proof  was  on  plaintiff  to  really 
satisfy  the  jury  that  defendant  was  indebted  to 
plaintiff,  and  the  amount  thereof,  was  properly 
refused  as  misleading. 

6.  Same. 

In  an  action  for  attorney's  services,  a  re- 

3 nest  to  charge  that  after  hearing  all  the  evl- 
ence,  it  was  for  the  jury  to  say  whether  the 
"charges"  were  reasonable  or  not,  was  properly 
refused  aa  ambiguons,  in  that  the  word  "char- 
ges" might  be  nnderstood  to  refer  to  the  charges 
of  the  court 

7.  Attobnet  and  Cuiht— Action  fob  Skbv- 
ICES— Irbtbuctions. 

In  an  action  for  attorney's  services,  it  was 
error  to  refuse  to  charge  that  If  the  jury  be- 
lieved from  tbe  evidence  that  plaintiff  made  a 
contract  with  defendant  for  all  the  services,  and 
if  the  price  was  agreed  on,  then  it  would  make 
no  difference  how  unreasonable  the  contract 
was,  but  that  the  Jury  could  not  charge  defend- 
ant with  any  greater  fees  than  those  agreed  on. 

Appeal  from  Circuit  Court  Tallapoosa 
County;  A.  H.  Alston,  Judge. 

"Not  offldally  reported." 

Action  by  P.  O.  Stevens  against  J.  H.  Ful- 
ler. From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

TboB.  L.  Bulger,  one  of  tbe  attorneys  for 
the  plaintiff  in  tbe  case.  In  discussing  the 
case  before  tbe  Jury,  remarked  that  Ful- 
ler's contention  Is  that  Mr.  Stevens  was  to 
have  the  fees  collected  on  tbe  notes  after 
be  (Fuller)  bad  gotten  what  was  due  him, 
and  remarked  to  the  jury,  "I  tell  you  that 
yrhea  Harv.  Fuller  gets  all  that  is  due  him, 
there  Is  not  much  left"  Tbe  defendant 
objected  to  that  part  of  tbe  remark  which 
said,  "When  Harv.  Fuller  gets  all  that  Is 
due  him,  there  Is  not  much  left"  Hie  court 
overruled  tbe  objection,  and  tbe  defendant 
excepted. 

Charges  requested  by  tbe  defendant  and 
refused  by  the  court:  "(1)  I  charge  you 
that  taking  tbe  evidence  in  this  case  as  a 
whole,  tbe  burden  of  proof  is  on  tbe  plaintiff. 
(2)  I  charge  you  that,  taking  all  of  tbe  evi- 
dence together,  the  burden  of  proof  is  on 
tbe  plaintiff  to  reasonably  satisfy  tbe  Jury 
that  tbe  defendant  Is  indebted  to  tbe  plain- 
tiff, and  tbe  amount  thereof.  (3)  I  charge 
yon  that  after  hearing  the  evidence,  it  Is 
for  yon  to  say  whether  tbe  charges  are  rea- 
sonable or  not  (4)  I  charge  you  that  if 
you  believe,  from  the  evidence  In  this  case, 
that  the  plaintlfl  naade  a  contract  with  tbe 
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defendant  for  all  of  the  serrlces  by  the  plain- 
tiff for  the  defendant,  and  If  the  price  was 
Agreed  on  as  to  the  amount  that  should  be 
paid,  then  it  would  make  no  difference  bow 
unreasonable  you  may  think  the  contract 
was.  Tou  cannot  charge  the  defendant,  in 
Ascertaining  the  amount  due,  with  any 
greater  fees  than  were  agreed  to." 

D.  H.  Riddle,  for  appellant  Thos.  L. 
Bulger  and  J.  M.  Chilton,  for  appellee. 

SIMPSON,  J.  The  first  assignment  of  er- 
ror Is  not  sustained.  The  several  amounts 
are  not  claimed  in  the  same  count,  but  each 
In  a  separate  count,  and  the  allegations  are 
Bufflciently  definite  according  to  our  system 
of  pleading.  If  the  defendant  had  desired  a 
bill  of  particulars,  he  might  have  had  it  on 
demand. 

Referring  to  assignments  2,  8,  and  4: 
While  it  is  true  that  in  estimating  the  value 
of  professional  services,  it  is  sometimes  prop- 
er to  consider  the  experience  and  ability  of 
the  lawyer  who  performs  them  (Lunger- 
hausen  v.  Crittenden  [Mich.]  61  N.  W.  270; 
Vilas  V.  Downer,  21  Vt  419 ;  Phelps  v.  Hunt, 
40  Conn.  97;  Bowling  v.  Scales,  1  Tenn.  Cb. 
620),  yet  it  does  not  follow  that,  before  an 
attorney  is  qualified  to  testify  on  these  mat- 
ters, he  must  be  examined  as  to  the  profes- 
sional attainments  and  experience  of  the 
plaintiff.  He  testifies  as  to  the  general  value 
of  services,  after  being  Informed  as  to  what 
was  done,  as  In  this  case,  and  then.  If  there 
are  any  matters  relating  to  the  ability  or 
experience  of  the  lawyer  performing  the 
services,  those  matters  can  be  brought  out 
by  cross-examination  or  otherwise.  If  there 
is  no  testimony  on  these  matters,  it  will  be 
presumed  that  the  ordinary  charges  by  the 
bar  generally  prevail. 

Referring  to  the  seventh  assignment  of  er- 
ror, the  objection  to  the  question  was  proper- 
ly sustained.  It  la  proper  to  admit  testimony 
as  to  what  are  the  customary  charges  of 
lawyers  generally  for  similar  services;  but 
It  is  quite  another  thing  to  allow  proof  as 
to  what  the  plaintiff  had  charged  in  other 
particular  matters,  varying  In  their  nature, 
and  thus  open  up  an  endless  stream  of  evi- 
dence as  to  those  cases,  their  points  of 
similarity  to  the  case  in  point,  etc.  There 
Is  no  rule  of  evidence  allowing  such  testi- 
mony. 

Referring  to  the  eighth  assignment:  It  is 
not  always  easy  to  draw  the  line  of  separa- 
tion between  what  Is  permissible  and  what 
is  not  in  the  remarks  of  counsel.  On  the 
one  band,  it  is  proper  that  counsel  should 
be  free  to  argue  the  case  in  his  own  way,  and 
to  present  to  the  jury  what  he  conceives  to 
be  proper  deductions  from  the  testimony. 
On  the  other  hand,  he  should  not  be  allowed 
to  state  anything  as  a  fact  which  has  not 
been  proved  by  testimony,  nor  should  he  be 
allowed  to  comment  on  the  character  or  char- 
acteristics of  the  parties  to  the  suit,  unless 


the  same  are  legitimately  Is  evidence.  Tet 
a  considerable  discretion  must  be  left  to 
the  Judge  presiding  In  the  court  below  to 
control  and  regulate  these  matters.  The 
remark  in  question  does  not  seem  to  be  the 
assertion  of  any  fact,  nor  does  he  make  any 
assertion  as  to  any  characteristic  of  the 
defendant,  but  rather  expresses  the  opinion 
that,  "when  Fuller  gets  what  Is  due  him, 
there  Is  not  much  left"  While  it  is  better 
practice  not  to  make  such  remarks,  yet  the 
court  cannot  say  that  it  was  reversible  error 
in  the  court  to  "overrule  the  objection  to  it," 
especially  In  view  of  the  fact  that  the  record 
does  not  show  that  there  was  any  motion  to 
exclude  the  remark  from  the  Jury.  In  fact, 
it  may  be  that  in  the  connection  in  which 
the  remark  was  made  (of  wliich  the  Judge 
presiding  could  Judge)  there  may  have  been 
no  insinuation  in  it,  for  a  man  is  entitled 
to  what  is  due  him,  whether  there  is  much 
left  or  not 

Although  there  seems  to  be  some  confusion 
in  the  record,  in  that  it  is  shown  that  the 
defendant,  in  addition  to  the  plea  of  the 
general  issue,  also  pleaded  a  set-off,  while 
the  Judgment  entry  recites  that  issue  was 
"Joined  on  the  defendant's  plea  of  not  guilty," 
yet  as  the  set-off  was  pleaded  and  was  'real- 
ly litigated  in  the  trial  of  the  cause,  charge 
No.  1  was  not  correct  and  the  burden  was 
on  the  plaintiff  to  prove  his  account  but  the 
burden  was  on  the  defendant  to  prove  bis 
set-off.  Consequently  there  was  no  error  in 
refusing  this  charge. 

Charge  No.  2  is  subject  to  the  same  ob- 
jection, and  was  calculated  to  mislead  the 
jury,  by  taking  from  their  consideration  the 
fact  that  as  to  the  set-off,  the  burden  was 
upon  the  defendant  to  prove  it  There  was 
no  error  in  refusing  to  give  It 

Charge  No.  3  Is  ambiguous,  and  might  be 
misleading  to  the  jury,  who  might  understand 
that  the  "charges"  referred  to  were  the 
charges  of  the  court  Besides,  the  decision 
of  this  court  la  clear  to  the  point  that  in 
such  cases  the  Jury  must  decide  according 
to  the  evidence,  and  not  according  to  their 
ideas  of  what  is  reasonable.  Although  the 
charge  copied  in  appellant's  brief  had  been 
given  in  that  case,  and  the  case  was  afiSrm- 
ed,  yet  that  charge  was  not  reviewed,  t>e- 
cause  it  was  in  favor  of  the  appellant  Moore 
V.  Watts,  81  Ala.  261,  265,  2  South.  278. 

Charge  No.  4  merely  expresses  the  prin- 
ciple that  the  plaintiff  must  abide  by  his 
contract  and  if  the  Jury  believe,  from  the 
evidence,  that  be  had  agreed  to  perform  the 
services  for  a  certain  amount  it  was  not  for 
them  to  say  whether  or  not  it  was  reason- 
able. Consequently  the  court  erred  in  re- 
fusing to  give  this  charge. 

The  judgment  of  the  court  is  reversed, 
and  the  cause  remanded. 

McCLELLAN,  C.  J.,  and  TZSON  and  AN- 
DERSON, JJ.,  concur. 
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No.  15,718. 

STATB  T.   GORDON. 

(Supreme  Conrt  of  Louisiana.    Nov.  20,  190S.) 

1.  ROBBEBT— EVIDEKCK. 

Where  the  accused  was  charged  with  rob- 
bery, the  felonious  assault  having  been  made 
with  a  revolver,  it  was  competent  for  the 
prosecution  to  prove  that  18  days  later  simi- 
lar weapons  were  found  in  the  room  of  the 
accused ;  and  when  one  of  the  witnesses  testi- 
fied to  such  fact,  but  could  not  identify  two 
revolvers  produced  by  the  district  attorney, 
the  reception  of  the  same  in  evidence,  under 
special  instructions  that  they  should  not  be 
considered  by  the  Jury  unless  subsequently 
connected  with  the  accused,  is  not  reversible 
error. 

[Ed.  Note. — For  cases  in  jwint,  see  vol.  42, 
Cent.  Dig.  Robbery,  i  81.] 

2.  Criminal  Law  —  Tbiai.  —  Rkmabks  or 
Pbosbci7ti:io  Attobnet. 

Where  tlie  district  attorney,  in  the  course 
of  his  argument  before  the  jury,  made  inad- 
vertently a  statement  to  the  effect  that  a  watch 
similar  to  the  one  taken  at  the  time  of  the 
robbery  was  found  among  the  personal  effects 
of  the  prisoner,  and  the  objection  was  made 
that  the  statement  was  dehors  the  evidence, 
and  the  judge  thereupon  instructed  the  jury 
not  to  consider  such  statement  in  reaching  their 
verdict,  heid,  that  the  action  of  conrt  cured  the 
irregularity. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  {  1693.] 

8.  Saice— Inbtbuctioks. 

Where,  in  a  prosecution  for  robbery,  the 
state  relying  on  the  direct  and  positive  testi- 
mony of  the  victim  to  identify  the  defendant 
as  the  aatailaot  and  on  particular  circumstances 
to  corroborate  such  testimony,  and  defendant 
reiving  on  evidence  of  an  aliDi,  held,  that  the 
judge  was  not  called  upon  to  give  a  si>ecial 
charge  on  drcumstantial  evidence,  as  in  case 
where  a  conviction  is  sought  on  that  ground 
alone.  . 
4.  Saub. 

Where  a  rule  of  court  requires  reqaesta 
for  special  charges  to  be  in  writing  and  to  be 
handed  in  before  argument,  such  requests  come 
too  late  after  the  jury  has  been  charged. 

lEd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  200a] 

(Syllabns  by  the  (Tourt) 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans;  Frank  D.  Chretien,  Judge. 

Richard  Gordon,  alias  Rudsky,  was  con- 
victed of  robbery,  and  appeals.    Affirmed. 

Chandler  Clement  Luzenberg  and  Thomas 
George  Moran,  for  appellant  Walter  Gnlon, 
Atty.  Gen.,  James  Porter  Parker,  Dist  Atty., 
and  Henry  Mooney,  Asst  Dist  Atty.  (Hen- 
riques  &  Dnnn  and  Lewis  Guion,  of  counsel), 
for  the  State. 

LAND,  J.  The  defendant  was  charged 
with  the  crime  of  robbery.  He  was  tried  and 
found  guilty,  and  the  Jury  recommended  him 
to  the  mercy  of  the  court 

The  Judge  overruled  defendant's  motion 
tor  a  new  trial,  and  sentenced  him  to  im- 
prisonmait  at  hard  labor  for  10  years.  The 
defendant  has  appealed,  relying  upon  ttree 
bills  of  exception  to  reverse  the  verdict  and 
sentence  In  the  court  below. 

Defendant  was  charged  with  feloniously 
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assaulting  and  robbing  Dr.  Waldemar  Bille 
on  November  14,  1904,  In  the  parish  of 
Orleans.  The  articles  taken  from  his  person 
are  described  in  the  information  as  flO  in 
lawful  currency  of  the  United  States  and  one 
watch,  of  the  value  of  $1,  in  the  same  cur- 
rency. 

Bill  No.  1. 

In  his  testimony  before  the  court  and  Jury 
the  doctor  stated  that  he  had  been  assaulted 
and  robbed  by  the  defendant,  on  the  occasion 
in  question,  of  the  articles  named  in  the  in- 
formation, and  the  defendant  had  struck  him 
with  the  butt  end  of  a  revolver,  fracturing 
his  skull ;  but  the  witness  did  not  attempt  to 
describe  the  revolver,  nor  to  identify  any  re- 
volver as  the  one  at  that  time  in  possession 
of  the  defendant  It  further  appears  that  on 
December  8, 1904,  the  defendant  was  arrested 
on  a  charge  of  theft,  and  on  ttiat  occasion 
two  revolvers  were  found  in  a  room  rented 
and  occapied  by  the  defendant  On  the  trial, 
the  court  permitted  the  state,  over  the  objec- 
tion of  defendant,  to  interrogate  one  Mrs. 
Rothschild  as  to  the  finding  of  two  pistols 
in  defendant's  room  on  or  about  December  3, 
1904.  The  objection  was  "that  said  pistols 
had  no  bearing  or  connection  with  the  case, 
and  were  not  connected  with  the  accused,  and 
were  not  connected  with  the  assault  and  rob- 
bery." 

The  judge  allowed  the  testimony  to  go  in, 
stating  that,  unless  the  pistols  had  some  con- 
nection with  the  case,  they  would  not  be 
considered  by  the  Jury.  Defendant  excepted 
to  this  ruling.  The  witness  testified  to  find- 
ing several  articles  in  the  room  of  defendant, 
including  two  small  pistols,  like  the  ones 
presented  to  the  witness  by  the  district  at- 
torney, but  which  she  could  not  Identify. 
The  state  then  ottered  the  two  pistols  in  evi- 
dence, and  they  were  received  over  defend- 
ant's objection,  with  the  statement  from  the 
court,  to  wit:  "They  are  not  to  be  couslder- 
ed,  tmless  connected  with  the  accused."  De- 
fendant excepted.  The  testimony  of  Dr.  Bille 
and  Mrs.  Rothschild  was  all  the  evidence  in 
the  case  concerning   said   pistols. 

The  state  did  not  withdraw  said  evidence, 
but  commented  on  the  same  in  argument,  and 
the  court  did  not  Instruct  the  jury  further 
concerning  said  pistols,  and  was  not  re- 
quested to  do  so. 

The  "per  curiam"  recites  the  testimony  of 
Dr.  Bille  as  to  the  assault  made  on  him  by 
defendant  with  a  pistol ;  that  the  fact  that 
the  accused  possessed  such  a  pistol  is  a  ma- 
terial fact  corroborating  the  Doctor's  testi- 
mony, and  is  a  link  in  the  chain  of  evidence 
connecting  the  accused  with  the  crime;  and 
that  when  the  pistols  were  offered  In  evi- 
dence, the  court  charged  the  Jury  as  follows: 

"Tou  must  not  consider  these  pistols,  unless 
they  are  connected  with  the  case;  otherwise, 
yon  should.  If  they  are  not  connected  with 
the  accused,  you  should  not  consider  them." 

We  are  of  opinion  that  it  was  competent 
for  the  state  to  show  that  the  accused,  a  few 
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weeks  after  the  date  of  tbe  crime,  bad  re- 
Tolvers  In  bis  possession  or  under  tils  control. 
Tbe  objection  goes  to  tbe  probattve  force, 
ratber  than  tbe  admisBibillty,  of  sncb  evl- 
dence.  It  may  be  conceded  that  tbe  two  re- 
volvers should  not  have  been  received  In  evi- 
dence until  they  bad  been  connected  with  the 
case.  They,  however,  were  not  absolutely 
received  In  evidence;  but  the  Jury  was  in- 
structed not  to  consider  them  unless  tbey 
were  connected  with  the  accused.  Sucb  prac- 
tice was  approved  by  this  court  In  State  v. 
McFarlaln,  42  La.  Ann.  808,  8  Sontb.  600. 
In  tbe  case  at  bar  tbe  evidence  showed  that 
the  revolvers  found  in  defendant's  room  bad 
been  delivered  to  a  police  officer.  At  the  time 
tbe  trial  Judge  was  called  upon  to  act  on  the 
objections,  it  was  not  at  all  improbable  that 
tbe  state  would  supply  the  missing  link  in  tbe 
cbain  of  identification  by  calling  such  officer 
to  the  stand.  Tbe  further  objection  that 
tbe  Judge  did  not  subsequently  charge  tbe 
Jury  to  disregard  the  ofTer  of  tbe  pistols  is 
answered  by  tbe  statement  that  tbe  defend- 
ant did  not  request  him  to  do  so.  State  v. 
McFarlaln,  42  La.  Ann.  803.  8  South.  600. 
We  find  no  merit  in  this  bill  of  exception. 

Bill  No.  2. 

While  Dr.  Bille  was  on  the  stand  he  testi- 
fied in  part  as  follows: 

"Q.  What,  If  anything,  besides  the  money,  did 
he  take? 

"A.  He  took  my  IngersoU  watch.  It  had 
fallen  out,  and  he  picked  it  up  from  the  floor. 

"Q.  Now,  doctor,  this  watch  of  yours,  could 
you  identify  it?    Wliat  sort  of  watch  was  it? 

"A.  An  Ingersoll  watch,  and  they  [it]  had  a 
dent  on  tbe  back  where  it  had  fallen. 

"Q.  Was  it  a  watch  like  this  (showing  a 
watch).? 

"A.  It  was  like  that.  I  can't  swear  it  was 
tbe  same  watch,  because  all  Ingersoll  watcties 
are  alike ;  but  there  was  a  dent  in  that  watch, 
and  a  dent  in  that,  too." 

In  his  closing  argument  before  the  Jury,  tbe 
assistant  district  attorney,  holding  up  tbe 
same  watch  shown  to  the  witness  Bille,  said: 

"Here  is  a  watch  of  the  same  make  as  that 
taken  from  Dr.  Bille  at  the  time  of  the  assault ; 
thi»  watch,  found  among  the  pertonal  effecti  o/ 
the  pritoner." 

Counsel  for  defendant  at  once  excepted 
to  this  statement  of  tbe  assistant  district 
attorney  as  outside  of  tbe  record,  illegal,  and 
unwarranted,  took  a  bill  of  exceptions  to  sucb 
statement,  and  called  upon  the  court  to  in- 
struct the  Jury  not  to  consider  the  same,  and 
the  court  thereupon  did  so  instruct  tbe  Jury 
as  requested. 

The  Judge  in  his  per  curiam  says: 

"As  soon  as  the  objection  was  made,  the  court 
stopped  tbe  assistant  district  attorney,  and 
charged  the  Jury  that  they  were  not  to  consider 
the  remarks  of  the  district  attorney  on  the 
watch  which  had  been  shown  them,  in  reaching 
their  conclusion  and  their  verdict" 

We  have  Italicized  that  portion  of  tbe 
above  remarks  of  tbe  prosecuting  officer 
which  may  be  considered  in  tbe  dlscuasltm  of 


this  bill  as  outside  of  tbe  record  before  this 
court. 

It  is  due,  however,  to  tbe  prosecuting  officer 
to  remark  that  be  states  that  If  he  made  a 
mistake  of  fact  In  bis  argument  to  tbe  Jni7, 
It  was  an  boneet  mistake,  due  to  mlsappre- 
bension  of  tbe  evidence,  and  that  bis  recol- 
lection is  that  tbe  watch  In  question  was 
among  the  articles  referred  to  by  the  wit- 
nesses as  found  in  the  room  of  the  defoidant. 
Tbe  redtals  of  the  bill  state  that  at  tbe  time 
of  the  arrest  the  defendant  did  have  In  bis 
possession  an  Ingersoll  watch,  which,  bow- 
ever,  the  defendant  was  prepared  to  prove 
was  bis  own  personal  property  and  had  been 
in  bis  possession  prior  to  the  day  of  tbe  as- 
sault We  must  take  the  record  as  we  find  It 
and  consider  tbe  bill  under  tbe  assumption 
that  the  prosecuting  officer  made  a  mistake  of 
fact  in  addressing  tbe  Jury.  Counsel  for  de- 
fendant requested  the  court  to  charge  tbe  Jury 
not  to  consider  the  objectionable  remarks  In 
reaching  their  conclusion  and  verdict  and 
the  court  did  so.  Now,  the  same  counsel  con- 
tends that  the  requested  charge  of  tbe  judge 
could  not  obliterate  the  statement  of  tbe 
district  attorney  from  the  minds  of  tbe  Jury, 
and  such  statement  prejudiced  the  defend- 
ant's case  before  the  Jury  and  bad  great 
weight  in  causing  them  to  render  a  verdict 
against  him.  Leaving  out  tbe  nonessential 
recitals  of  the  bill,  we  have  tbe  statement  of 
tbe  prosecuting  officer  that  a  watch  of  tbe 
same  make  as  that  taken  from  Dr.  Bille  *Vas 
found  among  the  personal  effects  of  tbe  prison- 
er." Tbe  court  instructed  the  Jury  not  to 
consider  this  erroneous  statement  We  cannot 
assume  that  the  Jury  disregarded  the  instruc- 
tions of  tbe  court  and  that  their  verdict  was 
influenced  by  tbe  statement  of  tbe  district 
attorney.  The  direct  evidence  of  Dr.  Bille 
as  to  the  identity  of  the  defendant  supported 
by  other  evidential  circumstances,  was  suffi- 
cient, if  credited  by  the  Jury,  to  sustain  the 
verdict  Tbe  bare  statement,  if  true,  that  an 
Ingersoll  watch  was  taken  from  Dr.  Bille,  and 
that  IS  days  thereafter  an  Ingersoll  watch 
was  found  In  tbe  possession  of  the  defendant 
was,  at  most  of  little  evidential  value  in  the 
case.  When  such  a  statement  dehors  tbe  evi- 
dence was  made  in  argument  and  was  at 
the  time  discredited  by  tbe  instructions  of 
tbe  court  there  is  no  ground  for  the  presump- 
tion that  tbe  Jury  was  thereby  influenced  to 
tbe  prejudice  of  the  defendant  We  cannot 
assume  that  the  Jury,  having  heard  the  evi- 
dence and  having  been  charged  by  tbe  court 
that  there  was  no  evidence  to  sustain  a  state- 
ment of  fact  made  by  counsel  in  argument 
gave  any  weight  to  sucb  statement  in  arriving 
at  their  verdict 

In  State  v.  Marceaux,  50  La.  Ann.  1137,  24 
South.  611,  tbe  district  attorney  in  bis  argu- 
ment to  tbe  Jury  called  attention  to  the  fact 
that  tbe  accused  bad  not  testified  In  bis  own 
behalf.  In  State  v.  Thompson,  106  La.  362, 
30  South.  895,  the  Jury  was  not  Instructed  by 
tbe  court  to  disregard  tbe  unauthorised  state- 
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i!:ent  of  the  prosecuting  officer.  In  State  ▼. 
Bessa  et  al.,  115  La.  — ,  38  South.  965,  the 
district  attorney  in  bis  argument  made  an 
appeal  to  race  prejudice;  the  defendants  be- 
ing negroes  and  the  members  of  the  Jury  be- 
ing all  white.  The  above  are  the  authori- 
ties cited  by  counsel  for  defendant  It  is 
manifest  that  they  arte  exceptional  and  have 
no  application  to  the  state  of  facts  now  before 
the  court  The  general  rule  is  thus  stated 
In  State  v.  Thompson,  109  La.  801,  S3  South. 
S22,  quoting  dark  Cr.  Proa  p.  464: 

"Generally,  if  the  court  rebukes  counsel  for 
making  improper  remarks  and  instructs  the 
Jury  to  disregard  them,  a  conviction  will  not  be 
set  aside ;  but  there  may  be  cases  in  which  the 
remarlu  cannot  be  thus  cured." 

The  case  presented  by  this  bill  of  excep- 
tlons  falls  within  this  general  rula 

BUI  No.  a 

After  the  Judge  had  delivered  his  written 
charge  to  Jury,  counsel  for  defendant  re- 
quested the  court  to  give  this  additional 
charge,  viz.: 

"In  order  to  jostify  the  inference  of  legal 
guilt  from  circumstantial  evidence,  the  proof 
must  be  absolutely  incompatible  with  the  in- 
nocence of  the  accused  and  incapable  of  ex- 
planation upon  any  other  reasonable  hypothesis 
than  that  of  his  guilt" 

The  court  refused  to  give  the  additional 
charge  for  the  following  reasons: 

"First  The  charge  asked  had  reference  to  a 
ease  when  the  evidence  was  entirely  circumstan- 
tial, and  not  when  it  is  one  of  direct  and  circum- 
stantial evidence. 

"Second.  Because,  under  section  2  of  rule  9 
of  this  court  which  reads  as  follows: 

"  'After  the  evidence  bad  closed  and  before 
argument  the  counsel  may  present  to  the  bourt 
requests  for  special  charges  which  shall  be  in 
writing'— 

the  request  to  give  any  special  charge  should 
have  been  made  before  argument  had  com- 
menced, and  the  request  was  made  only  after 
the  court  had  given  its  charge  to  the  jury,  and 
therefore  too  late. 

"It  is  true  that  I  had  told  the  attorney  that  I 
would  charge  the  jury  on  the  law  of  circum- 
stantial evidence;  but  I  had  not  said  what  the 
charge  was  to  be  and  to  what  extent,  reserving 
to  myself  to  charge  upon  that  portion  only 
which  was  applicable  to  the  facts  of  the  case. 
This  I  have  done." 

In  his  per  curiam,  the  judge,  after  stating 
the  substance  of  the  positive  evidence  ad- 
duced on  the  trial,  says: 

"Under  the  law,  strictly  construed,  there  was 
DO  need  of  charging  the  jury  as  to  the  law  of 
circumstantial  evidence;  but,  as  corroborating 
evidence  circumstantial  in  its  nature  was  of- 
fered, the  court  charged  the  jury  upon  the  law 
of  evidence  bearing  upon  the  nature  of  the  case 
aa  follows: 

"'Circumstantial  evidence  is  the  evidence  of 
certain  facts  from  which  are  to  be  inferred  the 
existence  of  other  material  facts  bearing  upon 
the  question  at  issue  or  the  facts  to  be  proven. 
This  evidence  is  legal  and  competent  and  when 
of  such  a  character  as  to  exclude  every  reason- 
able doubt  of  defendant's  innocence  is  entitled 
to  as  much  weight  as  direct  evidence.  The  de- 
I  gree  of  certainty  must  almost  be  equal  to  that 
of  direct  testimony,  and  if  there  is  one  single 
fact  proved  to  your  satisfaction  by  a  prepon- 


derance of  the  evidence  which  is  inconsistent 
with  defendant's  guilt,  this  is  sufficient  to  raise 
a  reasonable  doubt  snd  the  Jury  should  acquit 
the  defendant' " 

There  was  no  objection  to  the  charge  as 
given,  but  the  defendant  requested  the  ad- 
ditional charge  already  quoted.  The  state  re- 
lied on  the  positive  identification  of  the  ac- 
cused by  Dr.  Bllle.  The  defendant  relied  on 
the  testtmony  of  witnesses  tending  to  prove 
an  alibi.  The  state  endeavored  also  to  prove 
a  connection  between  certain  articles  found 
In  the  room  of  the  defendant  and  the  watch 
stolen,  the  revolver  used,  and  the  shirt  worn 
by  the  defendant  There  was  no  evidence  as 
to  the  watch,  and  the  court  bo  charged.  As 
to  the  revolver,  the  evidence  did  not  go  be- 
yond showing  that  two  revolvers,  not  identi- 
fied with  the  one  used,  were  found  in  de- 
fendant's room. 

Judging  from  the  statement  in  the  per 
curiam  to  bill  of  exceptions  No.  1,  the  evi- 
dence tended  to  show  a  connection  between 
a  pair  of  bloody  cuffs,  left  by  the  assailant  In 
the  office  of  Dr.  Bllle,  and  a  bloody  shirt  and 
wristband  found  In  the  room  of  defendant 
Hence,  when  the  case  went  to  the  jury,  the 
state  relied  for  conviction  on  the  direct  testi- 
mony of  Dr.  Bllle,  corroborated,  as  it  was 
claimed,  by  certain  physical  facts  or  circum- 
stances. 

The  charge  of  the  court  In  full  is  not  In  the 
record.  We  have  before  us  only  an  excerpt 
showing  what  was  said  as  to  circumstantial 
evidence.  This  was  not  objected  to.  Counsel 
for  defendant  rely  solely  on  the  special  charge 
requested  and  refused. 

We  agree  with  the  district  Judge  that  such 
a  charge  was  not  applicable  to  the  facts  be- 
fore the  court,  and  was  misleading,  as  It 
tended  to  Impress  the  jury  with  the  idea  that 
the  question  of  the  guilt  of  the  accused  de- 
pended alone  on  circumstantial  evidence.. 

The  requested  special  charge  Is  an  extract 
from  the  charge  of  the  same  judge  reported 
in  State  v.  Aspara,  118  La.  940,  87  South.  883. 
The  context  shows  that  the  language  was 
used  In  reference  to  cases  "when  a  convic- 
tion is  sought  on  circumstantial  evidence 
alone." 

We  also  think  that  under  the  rules  of  the 
criminal  district  court  the  request  to  give 
such  special  charge  came  too  late. 

Judgment  affirmed. 


ai5  La.) 
No.  15.798. 
DUPUT  et  al.  v.  POLICE  JURY  OF  PAR- 
ISH OF  IBERVILLE  et  al. 
(Supreme  Court  of  Louisiana.    Nov.  20,  1005.) 

1.   PABISHES  —  POLICB     JUBT  —  EbECTION      0» 

CouBTHOTTSB— Judicial  Controi.. 

Whether  a  police  jury,  in  undertaking  to 
build  a  new  courthouse  upon  a  new  site  at 
the  parish  seat  is  acting  wisely  or  unwisely, 
in  view  of  the  alleged  suitableness  of  the  old 
site  and  the  alleged  probability  that  such  action 
will  at  some  future  time  involve  the  building  of 


Digitized  by  V^jOOQ  IC 


G28 


39  SOUTHERN  BEPORTEB. 


(La. 


a  new  jail,  is  a  question  which  presents  nothing 
upon  which  this  court  can  act,  since  the  discre- 
tion rested  in  the  police  jory  In  snch  matters 
is  not  subject  to  judicial  control. 
2.  Saiu:  —  Inconsibtkht  Oboinarcxs  —  Re- 
peal. 

An  ordinance  declaring  that  a  courthouse 
shall  be  built  upon  one  lot  at  the  parish  seat, 
being  inconsistent  with  a  previoos  ordinance 
declaring  the  purpose  to  build  on  another  lot, 
the  previous  ordinance  is  to  that  ezt.ent  re- 
pealed by  implication. 
8.  Same— Police  Juet— Mbbtiwo. 

A  police  jury  may  meet  in  special  session^ 
when  it  is  deemed  necessary,  upon  the  call  of 
the  president  or  otherwise ;  notice  of  such 
meeting  being  given  to  the  members. 

4.  Same— RBMOVAt  OF  Coubthoube. 

If  a  oourthonse  is  established  in  a  town, 
the  corporate  limits  of  which  are  thereafter  en- 
larged, a  change  in  the  location  of  the  build- 
ing to  the  center  of  the  town  as  enlarged  is  not 
a  removal  of  the  courthouse  such  as  to  require 
a  special  election  to  be  held. 

5.  Same— Parish  Tax— Dkoioatior  or  Stm- 

FLU8— TEBM. 

A  dedication  by  ordinance  of  a  policy  Jury 
of  two  mills  of  the  estimated  surplus  of  the 
parish  tax,  without  specification  as  to  the 
number  of  years  for  which  the  tax  is  dedicated, 
is  controlled  by  Rev.  St  S  2440,  and  Act  No.  32, 
p.  38,.  of  1902,  to  the  extent  that  it  must  con- 
tinue for  10  years,  if  necessary  for  the  pay- 
ment of  the  debt  to  which  it  is  dedicated, 
and  cannot  continue  beyond  that  time. 

6.  Same— Public  Impbovement— Contbact. 

Where  a  police  jury  undertakes  a  work  of 
public  improvement,  such  as  the  building  of 
a  courthouse,  for  which  it  is  necessary  to  in- 
cur a  debt  payable  from  the  estimated  surplus 
of  the  parish  revenues,  the  contract  therefor 
may  be  made  upon  the  basis  of  cash  realized  or 
to  be  realized  from  certificates  of  parish  in- 
debtedness, to  the  payment  of  which  the  sur- 
plus is  dedicated. 
(Syllabus  by  the  Ck>urt) 

Application  of  Dan  T.  Dupay  and  others 
for  writs  of  mandamus,  certiorari,  and  pro- 
hibition to  the  police  Jury  of  the  parish  of 
Iberville  and  others.    Application  denied. 

"Edward  Blount  Talbot  and  James  Clark 
Henrlques,  for  relators.  Respondent  Judge, 
pro  se.  Alexandre  Egbert,  Clarence  S. 
H6bert,  and  Laycock  &  Beale,  for  respond- 
ents. Edgar  Williamson  Sutherlln,  fur  re- 
spondent Arthur. 

Statement  of  the  Case. 

MONROE,  J.  The  object  of  this  proceed- 
ing is  (by  mandamus)  to  compel  the  Judge  of 
the  district  court  for  the  parish  of  Iberville 
to  grant  a  suspensive  appeal  from  an  order 
dissolving,  on  bond,  an  injunction  which  he 
had  Issued. 

The  allegations  of  the  petition  filed  by  the 
relators  are  substantially  as  follows,  to  wit: 

That  they  obtained  an  injunction  restrain- 
ing the  police  Jury  from  executing  a  contract 
entered  into  June  14,  1905,  for  the  building  of 
a  courthouse,  from  changing  the  site  of  the 
courthouse,  and  from  issuing  certificates  of 
indebtedness,  and  restraining  Jacob  McWil- 
Hams  from  disposing  of  the  present  court- 
house, or  ground,  pretended  to  have  been 
purchased  by  him  from  the  police  Jury ;  tliat, 


after  trial  of  a  rule  nisi,  taken  by  defendants, 
the  Judge  of  the  district  court  ordered  said 
writ  to  be  dissolved  on  Ixind;  and  tliat  re- 
lators applied  for  a  suspensive  appeal,  which 
was  denied. 

Relators  further  allege  (in  their  petition 
to  this  court  and  their  petition  for  the  Injunc- 
tion, made  part  of  tlie  same)  tliat  they  are 
residents  and  taxpayers  of  the  parish  of  Iber- 
ville, that  on  February  23,  1905,  the  police 
Jury  adopted  an  ordinance  providing  for  the 
building  of  a  new  courthouse,  on  the  site  of 
the  present  courthouse,  at  a  cost  of  $35,000, 

payable   in   annual   installments   of   

years,  in  scrip  liearing  Interest  at  6  pa  cent, 
out  of  the  surplus  from  the  10-mllI  tax  levied 
for  current  expenses;  that  a  committee  was 
appointed  upon  plans  and  specifications, 
which  reported  that  it  had  selected  a  plan  for 
a  building  to  cost  $37,000;  that  thereafter 
another  committee  was  appointed  to  confer 
with  the  banks  about  floating  the  scrip,  which 
committee  reported  that  It  had  accepted  a 
bid  of  $39,600  for  the  construction  of  the 
courthouse;  that  the  report  was  approved, 
and  said  committee  was  again  instructed 
to  confer  with. the  banks  and  to  select  a  suit- 
able location  for  said  building  in  the  town 
of  Plaqnemlne,  and  said  committee  recom- 
mended the  purchase  of  a  lot  belonging  to 
Jacob  McWlIllams,  which  recommendation 
was  also  approved ;  that  the  police  Jury  there- 
upon entered  Into  a  contract  with  John 
Arthur,  whereby  the  latter  agreed  to  build 
a  courthouse  on  the  site  so  selected  for  $39,- 
500,  payable,  cash,  in  monthly  installments, 
as  the  work  should  progress,  upon  certifi- 
cates of  the  agent  of  said  police  Jury;  and 
that  thereafter  the  president  of  the  police 
jury  purchased  tlie  lot  from  McWilllams  for 
$8,000,  of  which  $5,000  was  to  be  paid  in 
cash  and  for  the  balance  he  undertook  to 
convey  to  the  said  McWilllams  the  present 
coiurthouse,  together  with  the  lower  part 
of  fhe  lot  upon  which  It  is  situated.  Re- 
lators further  allege  that  the  present  site 
Is  a  suitable  and  safe  one  for  a  courthouse; 
that  the  original  ordinance,  providing  tliat 
the  new  courthouse  should  be  erected  there, 
has  never  been  formally  rescinded;  that  a 
new  Jail,  costing  $10,(XX),  was  erected  on  said 
site  in  1893;  and  that  to  change  the  site  of 
the  courthouse  would  cause  great  Incon- 
venience and  ultimately  necessitate  the  erec- 
tion of  a  new  Jail,  and  the  misappropriation 
of  the  funds  of  the  parish.  They  further 
allege  that  the  police  Jury  was  called  to- 
gether by  the  mayor  In  special  meeting  for 
the  purpose  of  receiving  a  report  recommend- 
ing a  change  of  site  and  the  purchase  of  other 
ground,  and  that  said  special  meeting  was 
Illegal;  that  the  present  site  was  establish- 
ed In  the  town  of  Plaquemlne  in  1847;  that 
the  town  did  not  then  Include  within  Its 
limits  the  new  site  so  selected,  and  tihat  the 
site  cannot  be  so  changed,  save  by  a  special 
election  and  a  two-thirds  vote ;  that  the  con-* 
veyance  to  McWiUiams  of  the  present  court- 
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faonse  and  adjacent  ground  la  onlawfal,  the 
police  Jury  being  wttbont  authority  to  barter 
or  sell  public  property ;  and  tbat  tbe  purchase 
from  McWllUams  was  unlawful,  because 
there  wwe  no  funds  In  the  parish  treasury, 
or  to  accrue,  which  could  or  can  be  used  to 
make  tbe  cash  payment  required,  the  whole 
of  the  revenue  baring  been  appropriated  and 
being  needed  for  current  expenses.  They 
further  allege  that  the  building  contract  and 
the  ordinance  authorizing  the  same  are  void 
because  no  provision  is  made  In  said  ordi- 
nance for  the  payment  of  the  debt  to  be 
thereby  incurred ;  that  they  believe  that  the 
proposed  courthouse  will  cost  $50,000,  and 
that  the  police  Jury  Intends  to  issue  certifi- 
cates, bearing  interest,  without  regard  to 
'work  done  at  the  price  fixed  by  the  contract, 
and  without  providing  for  extra  cost  over 
tbe  contract  price;  that  Irreparable  injury 
will  be  done  to  the  public  by  the  execution 
of  said  contract;  and  that  an  injunction 
should  issue  to  prohibit  the  same  and  to  pro- 
hibit further  action  under  the  contract  with 
McWIlliams. 

They  further  allege  that  tbe  injunction, 
as  Issued,  restrained  the  taking  possession 
by  an  alleged  purchaser  of  public  property, 
that  the  same  cannot  legally  be  bonded,  and 
that  the  order  to  bond,  if  allowed  to  be  ex- 
ecuted, will  work  an  irreparable  Injury  to 
them  and  to  tbe  people  of  the  parish.  Where- 
fore they  pray  for  writs  of  certiorari,  man- 
damus, and  prohibition,  etc. 

The  Judge  of  the  district  court,  made  re- 
spondent, for  return  and  answer  produces 
the  record'  and  says:  That  the  order  au- 
thorizing the  bonding  of  the  injunction  is  so 
framed  as  to  leave  intact  that  part  of  the 
restraining  order  which  prohibits  McWll- 
Uams from  disposing  of  the  old  courthouse 
and  ground  and  from  receiving  any  revenue 
therefrom.  That  with  respect  to  tbe  asser- 
tion that  the  police  Jury  cannot  build  the 
new  courthouse,  because  that  body  has  no 
legal  title  to  the  new  site  (the  exchange  of 
tbe  old  site  therefor  being,  as  it  Is  said,  il- 
legal), tbe  defendants  have  made  the  fol- 
lowing admission,  to  wit:  "It  may  be  Ju- 
dicially admitted,  however,  that,  in  the  event 
the  court  holds  a  different  view  of  this  legal 
proposition  (i.  e.,  that  the  exchange  of  the 
old  site  was  valid),  all  parties  defendant 
shall  consent  to  a  retrocession  of  the  old 
courthouse  and  site  to  the  police  Jury,  with- 
out affecting  the  sale  or  purchase  of  tbe  new 
site  or  interfering  with  the  erection  at  once 
of  the  proposed  much-needed  new  court- 
bouse."  That,  whilst  the  argument  was  pre- 
sented that  tbe  proposed  disposition  of  the 
old  courthouse  was  a  continuous  dedication 
to  the  same  use,  respondent  did  not  feel  call- 
ed upon  to  decide  upon  the  validity  of  tbe 
transfer,  and  reserved  tbe  question  for  the 
merits  by  maintaining  the  injunction  with 
respect  thereto. 

Respondent  further  shows  thnt  the  jwlice 
Jury  of  the  parish  undertook  to  build  a  new 


courthouse;  that  tbe  old  courthouse  Is  with- 
in 800  feet  of  the  levee,  opposite  a  caving 
bank,  and  would  be  outside  of  tbe  levee,  as 
projected  several  years  ago  by  tbe  state  en- 
gineers, were  it  not  that  citizens  by  private 
subscription  built  the  levee  nearer  to  the 
river,  and  that  the  only  hope  of  safety  for 
the  present  site  lies  in  the  fact  that  the 
government  of  the  United  States  is  now 
building  locks  at  the  mouth  of  Bayou  Plaque- 
mine;  that  the  government  must  protect  the 
bank  in  order  to  protect  the  locks,  but  that 
this  involves  both  the  question  of  ability  to 
accomplish,  and  the  question  of  the  will  (on 
the  part  of  Congress)  to  make  annual  appro- 
priations for,  that  purpose;  that  the  police 
Jury  concluded  that  the  present  site  was  un- 
safe, and,  being  unable  to  find  a  suitable  one 
within  the  limits  of  the  town  of  Plaquemlne, 
as  Incorporated  in  1838,  found  one  in  the 
center  of  the  town,  as  now  incorporated,  and 
Just  beyond  the  limits  as  defined  by  the  act 
of  incorporation  of  1838 ;  and  that  it  is  a  no- 
torious fact,  of  which  respondent  takes  cog- 
nizance, that  property  near  the  present  site 
has  depreciated  very  much  in  value,  and 
much  of  It  has  been  abandoned  because  of 
its  proximity  to  the  river. 

Respondent  further  shows  that  relators 
have  set  up  no  particulars  of  the  prospective 
injury  which  they  allege,  and  that  In  a 
somewhat  similar  case  It  was  held  by  this 
court  that  a  bond  would  protect  the  parties 
complaining  (Lattier  et  al.  v.  Abney  et  al.,  43 
La.  Ann.  1018,  10  South.  860) ;  that  the  de- 
cision of  the  police  Jury  upon  the  subject  of 
the  necessity  for  a  courthouse  and  Its  site 
is  final  (Rev.  St  §  2746) ;  that  the  president 
of  the  police  Jury  was  authorized  to  con- 
vene It  In  special  session,  but,  if-  not,  that  it 
had  tbe  right  to  assemble  when  It  saw  fit 
(Rev.  St  i  2731);  that  there  Is  nothing  In 
the  acts  of  1847  or  In  any  other  acts,  from 
1838  to  1857,  designating  Plaquemlne  as  the 
parish  seat;  that  prior  to  1838,  the  court- 
house was  removed  from  the  Second  ward 
of  the  parish  to  the  Third  ward,  which  lat- 
ter comprises  the  territory  occupied  by  the 
tovni  under  the  incorporation  of  1878;  that 
pursuant  to  what  authority  this  change  was 
made  respondent  is  not  informed,  but  that 
the  removal  could  not  have  been  to  the 
"town,"  since  it  was  made  before  the  town 
was  Incorporated;  that,  in  any  event,  the 
same  authority  which  incorporated  the  town 
In  1838  reincorporated  It  in  1878,  and.  If  tbe 
town  be  the  parish  seat  then  the  police  Jury 
may  build  the  courthouse  in  any  part  of  the 
town.  Respondent  further  shows  that,  under 
Rev.  St  §§  2448,  2449,  and  Act  No.  :82,  p.  89, 
of  1902,  poiice  Juries  are  authorized  to  make 
contracts  for  worlis  of  permanent  public  Im- 
provement against  the  surplus  of  future 
revenues  (over  and  above  the  amount  neces- 
sary for  current  expenses),  and  to  Issue  cer- 
tificates of  indebtedness  thei'efor,  not  to  run 
beyond  10  years  nor  to  bear  Interest  in  ex- 
cess of  6  per  cent,  tbe  ordinance  to  provide 
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for  the  payment  of  tbe  iH'incipal  and  Inter- 
est of  the  debt  so  contracted  and  to  remain 
in  force  until  same  are  paid,  and  that  the 
fact  that  tbe  banks  have,  in  tbe  present  case, 
agreed  to  buy  the  certificates  from  the  con- 
tractor for  cash  does  not  invalidate  the 
ordinance  (referring  to  Railroad  Co.  v.  Police 
Jury,  48  La.  Ann.  381, 19  South.  282);  that  by 
a  subsequent  ordinance  the  police  Jury  fixed 
the  amount  of  the  surplus  dedicated  to  the 
building  of  the  courthouse  at  two  mills  of  the 
present  tax  (referring  to  Onbre  v.  Donaldson- 
vUle,  33  lA.  Ann.  386;  Bank  v.  Town  of 
Jennings,  107  La.  547,  32  South.  66;  Blanks 
V.  City  of  Monroe,  110  La.  944,  34  South.  021); 
that  tbe  assertion  that  the  police  Jury  in- 
tends to  Issue  certificates  without  regard  to 
work  done,  and  that  the  courthouse  will  call 
for  $50,000,  is  contradicted  by  the  contract. 
In  which  the  Intention  of  the  police  Jury  is 
expressed. 

"Briefly  stated,"  says  our  learned  Brother, 
"the  police  Jury  has  dedicated  2  mills  of  tbe 
10  mills  parish  tax  for  the  erection  of  a  new 
courthouse.  The  period  of  time  for  which 
this  is  to  run  cannot  be  over  10  years,  under 
Act  No.  32,  p.  39,  of  1902,  and  must  run, 
within  10  years,  until  tbe  debt  and  Interest 
are  paid,  under  Rev.  St.  {  2449.  Tbe  ordi- 
nance and  contract  provide  for  a  building 
committee  to  take  up  the  work  of  the  con- 
tractor as  be  accomplishes  it  and  issue  the 
parish  certificates  of  indebtedness  to  cover 
tbe  same.  It  is  therefore  perfectly  plain 
that  the  building  committee  will  be  guided 
by  the  fact  that  2  mills  of  the  parish  tax 
have  been  dedicated  for  this  purpose,  and 
that  they  must  Issue  the  certificates  of  in- 
debtedness within  those  2  mills  for  each  year, 
and  must  further  observe  tbe  time  limit  of 
10  years  In  their  issuance  and  other  provi- 
sions of  tbe  law;  otherwise,  the  certificates 
would  be  Invalid.  In  the  latter  event,  tbe 
plaintiffs  can  suffer  no  injury,  and  tbe  con- 
tractor will  be  the  only  party  with  cause  for 
complaint." 

Opinion. 

We  are  of  opinion  that  the  return  of  the 
respondent  Judge  eliminates  the  question  of 
tbe  legality  of  tbe  alienation  of  the  old 
courthouse  property  from  present  consider- 
ation. The  allegations  of  the  petition,  char^ 
glng,  in  effect,  that  the  police  Jury,  in  un- 
dertaking to  build  a  new  courthouse  upon  a 
new  site,  is  acting  unwisely,  in  view  of  the 
alleged  suitableness  of  the  present  site  and 
the  probability  that  such  action  will  involve 
hereafter,  the  building  of  a  new  Jail,  present 
nothing  upon  which  this  court  can  act  since 
the  wisdom  or  unwisdom  of  the  police  Jury 
in  such  matters  Is  not  subject  to  Judicial 
control.  Rev.  St  t  2746;  Act  No.  32,  p.  39, 
of  1902 ;  Taxpayers  v.  Sewerage  Co.,  108  La. 
58.3,  32  South.  503.  The  contention  that  the 
original  action  of  the  police  Jury,  approving 
a  report  recommending  the  building  of  the 
new  courthouse  on  tbe  old  site,  should  have 


been  formally  or  categorically  reconsidered. 
and  that  the  meeting  at  which  the  later  a^ 
tlon  was  taken  was  illegal,  because  conTes-  1 
ed  at  the  instance  of  tbe  mayor,  are  witlioiit 
merit  and  are  not  insisted  upon  in  this  coort 
Bev.  St  (  2731. 

If  it  be  true  that  the  present  conrtlioi»e 
was  established  In  tbe  "town  of  Plaqoe- 
mlne,"  whether  In  1847  or  at  any  other  tlm«. 
the  fact  that  tbe  new  courthouse  is  to  be 
built  nearer  the  present  center  of  that  town 
Is  an  answer  to  tbe  objection  that  tbe  conrt- 
house  is  to  be  removed  from  the  seat  of 
government  in  contravention  of  any  law  to 
which  we  have  been  referred.  The  onl; 
serious  question  which  tbe  case  presents  Is 
whether  sufficient  provision  has  been  made 
for  the  payment  of  the  debt  which  tbe  police 
Jury  proposes  to  contract 

It  appears,  from  the  allegations  of  the 
petition,  that  upon  Februai7  23,  1905,  tbe 
police  Jury  adopted  an  ordinance,  reading: 

"Be  it  resolved  and  ordained  that  a  courtbonse  i 
be  built  on  the  site  of  tbe  present  conrthouse.  i 
to  cost  the  sum  of  $30,000  or  $35,000,  to  be  , 
paid  for  on  the  terms  and  in  the  manner  here-  , 
Inafter  provided. 

"Be  it  resolved  that  the  said  sum  is  to  be 

paid  in  annual  installments  of years,  w 

be  evidenced  by  scrip  bearing  5  per  cent  interest 
and  payable  oat  of  the  surplus  fund  or  excess 
of  the  remainder,  over  and  above  the  annual 
expenditures,  from  the  ten  mills  tax  annnallj 
levied  by  the  parish  for  current  expenses." 

It  further  appears  that  pursuant  to  tbe 
purpose  of  this  ordinance,  a  committee  of 
four  members  was  appointed  by  tbe  police 
Jury  to  determine  upon  a  plan  and  specifl- 
catlons  for  the  proposed  building,  and  tbe 
petition  alleges  "that  on  March  6,  19%,  the 
committee  reported  to  the  police  Jury  that 
it  had  selected  a  plan  submitted  by  Andrew 
J.  Bryan  for  a  courthouse,  to  cost  $37,000." 
Tbe  petition  does  not  however,  allege  tbe 
fact  (which  appears  from  the  extract  from 
the  minutes  of  tbe  police  Jury  annexed  to 
and  made  part  of  the  return  of  the  respond- 
ent judge)  that  the  report  of  tbe  committee 
concluded  as  follows,  to  wit:  "And  to  de- 
fray the  cost  of  erecting  said  building  we 
suggest  that  two  mills  from  the  regular 
parish  tax  be  set  aside  to  meet  said  exiiense." 
Nor  does  tbe  petition  allege  that  tbe  entire 
report  as  presented,  was  adopted  by  the 
police  Jury. 

Thereafter,  tbe  petition  alleges,  "on  May 
11,  1905,  the  police  Jury  authorized  said 
committee  to  confer  with  the  banks  In  tbe 
town  of  Plaquemlne  in  regard  to  floating  the 
parish  scrip  to  be  Issued  for  building  said 
courtiiouse,"  and  "on  the  14tb  day  of  June, 
1905,  said  committee  reported  •  *  »  that 
it  had  opened  bids  for  the  erection  of  a  court- 
house, and  had  accepted  the  bid  of  John  Ar- 
thur, for  $39,500,  which  was  approved  by  said 
body,  and  said  committee  was  again  instruct- 
ed to  make  the  necessary  arrangements  with 
the  bank  *  ♦  ♦  to  furnish  tbe  funds  ti' 
build  said  oourtbouse  and  to  select  a  soitable 
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site  In  the  town  of  Plaqnemlne  for  said  build- 
ing;  and  that,  on  the  23d  day  of  June,  1905, 
said  committee  recommended  the  purchase  of 
a  lot,  the  property  of  Jacob  McWUliams,  and 
authorised  the  president  of  the  police  Jury  to 
buy  the  same."  The  petition  further  alleges 
that  the  police  Jury  entered  Into  a  contract 
with  Arthur  for  the  building  of  the  court- 
house, and  that  the  president  of  the  body  en- 
tered Into  a  contract  with  McWUliams  for 
the  acquisition  of  his  property. 

It  Is  not  a  fact,  therefore,  as  alleged,  that 
there  is  no  ordinance  providing  for  the  pay- 
ment of  the  debt  which  the  police  Jury  is 
about  to  contract,  since  there  is  an  ordinance 
dedicating  two  mills  of  the  authorized  parish 
tax  for  that  purpose.  Now,  it  is  true  that  the 
ordinance  does  not  specify  how  many  years 
taxes  are  thus  dedicated;  bat  section  2440, 
Bev.  St.,  reads:  "The  ordinance  or  enactment 
providing  for  the  payment  of  the  principal 
and  interest  of  any  debt  created  by  any 
board  of  police  or  authorities  of  any  incorpo- 
rated town  shall  remain  in  force  until  the  debt 
and  Interest  Is  paid" — ^whlch  law  Is  modified 
by  Act  No.  82,  p.  89,  of  1002,  to  the  extent, 
and  to  the  extent  only,  as  we  think,  that  such 
an  ordinance  or  enactment  as  that  mentioned 
can  remain  In  force,  if  necessary,  for  10  years 
from  the  date  of  the  contract  to  which  It  re- 
lates, and  no  longer.  It  Is  also  true  that  the 
dedication  In  question  was  part  of  the  action 
adopting  an  estimate  of  $37,000  as  the  cost 
of  the  building,  and  that  such  action  was 
taken  at  a  time  when  the  previous  action 
declaring  the  purpose  to  build  ui)on  the  old 
site  had  not  been  rescinded.  The  amount 
reported  by  the  committee  was,  however, 
merely  the  approximative  estimate  of  the  ar- 
chitect, and  the  fact  that  the  police  Jury,  hav- 
ing adopted  it  as  an  estimate,  subsequently 
contracted  with  the  builder  (upon  the  basis  of 
the  architect's  plans,  which  had  also  been  ap- 
proved) at  a  somewhat  higher  figure,  does 
not  Justify  the  assumption  that  It  was  thereby 
intended  to  rescind  the  tax  dedication,  with- 
out which  no  building  could  be  erected.  Nor 
was  the  dedication  affected  by  the  fact  that 
the  police  Jury  subsequently  determined  to 
build  the  courthouse  upon  a  new,  Instead  of 
upon  the  old,  site,  since  it  was  equally  as 
necessary  and  as  applicable  in  the  one  case 
as  in  the  other.  We  are  inclined  to  think 
that  it  would  have  been  better,  in  some  re- 
spects. If  the  building  contract  had  been 
specifically  identified  with  the  tax  thus  dedi- 
cated to  its  execution.  As  the  matter  stands, 
we  take  it,  from  the  allegations  of  the  peti- 
tion and  the  answer  of  the  Judge,  considered 
together,  that  the  committee,  which  was  au- 
thorized by  the  police  Jury  "to  confer  with 
the  banks  •  •  •  in  regard  to  floating  the 
parish  scrip  to  be  issued  for  building  said 
courthouse,"  and  "to  make  the  necessary  ar- 
rangement •  •  •  with  the  banks  to  fur- 
nlsb  the  funds  to  build  said  courthouse,"  was 
successful  in  Its  mission,  and  that  the  banks, 
upon  the  delivery  to  them  of  the  certificates. 


are  to  fnmish  the  cash  with  which  the 
builder  is  to  be  paid,  according  to  his  con- 
tract; and,  for  the  purposes  of  the  question 
here  at  issue,  we  are  not  prepared  to  hold 
that  such  provision  for  the  debt  to  be  con- 
tracted is  inadequate  under  the  law. 

Upon  the  whole  we  fail  to  find  that  the  in- 
jury with  which  the  relators  are  threatened 
Is  Irreparable. 

It  is  therefore  ordored,  adjudged,  and  de- 
creed that  the  restraining  order  herein  issued 
be  now  rescinded,  and  that  the  relators'  ap- 
plication be  rejected,  at  their  cost 
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No.  15,708. 

SANDERS  V.  BMMER 

In  re  EMMER. 

(Supreme  Court  of  Louisiana.    Nov.  20,  1005.) 

L.  Officbbs— Injunction— Restrainino   Ih- 

TEBFEBENCE    WITH    OFFICE. 

The  allegations  of  the  petition  upon  which 
the  district  judge  granted  the  injunction,  which 
is  complained  of  by  relator  as  having  been  grant- 
ed outside  of  the  judge's  Jurisdiction,  brought 
the  case  within  his  jurisdiction  under  the  prin- 
ciples announced  in  Guillotte  v.  Foincy,  0  South. 
607, 41  La.  Ann.  333,  5  L.  R.  A.  403,  and  Wheel- 
er V.  Fire  Ins.  Co.,  15  South.  179,  46  La.  Ann. 
735.  The  fact  that  relator  had  been  elected 
by  a  d^  council,  instead  of  being  appointed 
by  the  Governor,  had  no  significance  in  deter- 
mining that  question. 
2.  Election  of  Remedies  «—  Injunction  — 

Pbohibition. 

The  right  to  the  injunction  was  heard  and 
decided  on  evidence  adduced  and  sustained.  No 
grounds  were  set  up  calling  for  a  certiorari, 
and  that  writ  was  not  asked  for.  Relator  was 
not  entitled  to  the  writ  of  prohibition. 

(Syllabus  by  the  Court.) 

Application  by  W.  J.  Emmer  for  writ  of 
prohibition  to  prevent  the  continuance  and 
enforcement  of  an  injunction  Issued  In  a  suit 
commenced  by  J.  W.  Sanders  against  appli- 
cant   Application  dismissed. 

John  Robert  Davis,  for  relator.  Respond- 
ent Judge,  pro  se.  Burke  &  Burke,  for  re- 
spondent Sanders. 

NICHOLLS,  J.  In  bis  application  herein 
relator  averred  that  be  was  duly  appointed 
on  the  2eth  day  of  June,  1005,  as  a  member 
of  the  board  of  health  of  the  corporation 
municipality  of  New  Iberia;  that  he  was  duly 
commissioned  and  sworn  as  such  on  the 
1st  day  of  July,  1905,  together  with  Dr. 
Adolph  Ko<^  and  Charles  Oougenbelm  and 
Victor  Aubry,  all  of  whom  had  been  duly 
appointed  and  qualified  as  members  of  said 
board  of  health  by  the  city  council  elected 
for  the  city  of  New  Iberia  on  June  5,  1905; 
that  at  the  first  meeting  of  the  said  board  of 
health  appointed  as  aforesaid  relator  was 
duly  elected  chairman  of  said  board  and  at 
once  entered  upon  the  discharge  of  his  duties 
thereof;  that  on  the  22d  day  of  July,  1905, 
Dr.  J.  W.  Sanders,  who  pretended  to  have 
been   appointed  chairman  of  the  board  of 
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health  on  January  10,  1905,  but  who  had 
never  been  commissioned  and  qualified  as  ei- 
ther a  member  or  chairman  of  the  said  board 
of  health,  swore  to  and  obtained  a  writ  of 
Injunction  from  the  Judge  of  the  Nineteenth 
Judicial  district  court,  forbidding  and  re- 
straining relator  from  exercising  and  per- 
forming the  duties  of  his  office — a  certified 
copy  of  this  said  proceeding  being  hereto  at- 
tached for  reference,  together  with  the  com- 
missions and  oaths  of  the  said  board  of  health 
of  whom  relator  was  chairman,  and  also  a 
copy  of  the  minutes  whereby  relator  was  ap- 
pointed a  member  of  the  board  of  health  by 
the  said  council. 

Belator  showed  that  the  issuance  and  en- 
forcement of  the  said  injunction  was  wrong- 
ful and  Illegal,  and  should  not  issue  and  be 
enforced  against  an  officer  of  a  municipal 
corporation,  all  of  which  relator  claimed  to 
be  as  was  shown  by  the  annexed  documents, 
and  that  the  district  court  had  no  Juris- 
diction in  the  first  Instance  against  the  offi- 
cers, ordinances,  appointments,  and  proTi- 
sions  of  a  municipal  corporation  while  In  the 
exercise  of  Its  legal  functions,  and  had  only  a 
supervisory  Jurisdiction  imposing  upon  acts 
and  ordinances  performed  by  municipal  cor- 
porations and  their  officers.  The  relator  ex- 
cepted to  the  Jurisdiction  of  the  district  court 
for  these  said  reasons,  and  the  exception  was 
OTerruIed,  and  relator  forced  to  trial,  and  the 
injunction  perpetuated,  regardless  of  the  re- 
lator objecting  to  trial  at  such  an  early  date, 
and  despite  the  fact  that  relator  notified  the 
court  that  he  had  applied  for  a  writ  of  pro- 
hlbltlon  in  the  premises,  and  the  showing 
made  to  the  court  that  be  was  not  prepared 
for  trial,  as  the  case  was  only  three  days 
old  from  its  institution. 

Relator  showed  that,  while  be  was  the 
regularly,  legally,  and  truly  elected  officer, 
nevertheless  his  hands  were  tied  by  the  in- 
junction, and  he  was  unable  to  perform  the 
duties  of  his  office  or  to  collect  the  emolu- 
ments thereof,  because  the  pretended  incum- 
bent had  secured  an  Injunction  against  re- 
lator, wherein  he  claimed  to  be  in  the  oc- 
cupancy of  the  office.  He  showed  that,  while 
the  district  court  confirmed  the  injunction,  it 
refused  to  pass  upon  the  right  of  either  party 
to  the  office,  and  ttiat  this  was  one  of  the 
grounds  for  relator's  exception  as  to  the 
Jurisdiction  which  was  filed  in  the  district 
court,  all  of  which  would  be  shown  more  fully 
by  certified  copies  of  the  proceedings  had 
herein  before  the  district  court,  together  with 
the  minutes  of  the  court,  showing  what  the 
oral  decree  of  this  court  was,  as  it  had  been 
given  to  the  clerk  of  the  court  in  open  court. 

Relator  averred  that  to  permit  the  man- 
dates of  the  said  injunction  to  continue  in 
force  was  to  deprive  him  of  his  office  to 
which  he  was  duly  elected,  to  defeat  the  in- 
tent of  the  city  council,  to  maintain  in  office 
one  who  had  no  shadow  of  right  or  title  to 
the  office,  and  to  permit  him  to  draw  and 
convert  to  his  own  use  mouey  to  which  be 


had  no  right  and  for  which  he  was  not 
sufficiently  founded  flnahclally  to  make  It 
possible  to  ever  recover  it  from  Iiim,  and  all 
because  the  district  Jndge  usurped  the  func- 
tions and  rights  of  the  dty  council,  and  is- 
sned  an  Injunction  against  a  duly  elected 
city  officer  at  the  behest  of  one  who  liad  no 
right  whatever  thereto,  and  whose  only  claim 
thereto  was  that  he  claimed  the  office  and 
secured  an  injunction  against  the  respondent 
on  the  ground  that  he  was  being  disturbed 
in  the  exercise  of  the  duties  of  said  office, 
which  he  claimed,  and  the  district  court  ruled 
that,  while  it  had  Jurisdiction  to  enjoin  re- 
lator from  disturbing  him  in  the  possession 
thereof,  yet  it  could  not  aid  relator  by  pass- 
ing upon  the  question  of  the  rightful  owner- 
ship, thus  estopping  relator  and  forbidding 
him  to  perform  the  duties  incumbent  upon 
tiim  for  several  months.  The  city  council  of 
New  Iberia  had  the  sole  right  to  elect  its 
board  of  health.  Thus  It  was  the  sole  and 
only  one  to  say  whom  it  had  so  elected  as 
members  of  said  board.  Therefore  no  court 
of  the  parish  or  state  could  pass  legally  upon 
the  question  of  whom  it  had  so  elected,  and 
the  district  court  had  not  the  Jurisdiction, 
ratione  materlse,  to  enjoin  any  one  from 
fulfilling  the  duties  of  his  office  under  the 
municipal  government;  that  no  person  had 
the  right  to  apply  to  and  secure  an  injunction 
against  an  officer  under  a  municipal  govern- 
ment from  any  court,  but  the  council  itself. 

That  the  council,  through  Its  mayor,  was 
the  only  one  that  bad  the  right  to  enjoin  one 
of  its  officers  and  prohibit  them  from  doing 
the  duties  of  the  office  to  which  they  had  been 
elected.  That  the  district  court  had  only  an 
appellate  Jurisdiction  from  acts  of  municipal 
Jurisdiction.  That  to  permit  the  arresting 
by  injunction  and  thus  prohibiting  officers 
from  performing  their  duties  as  officers  of  the 
municipalities  would  have  the  effect,  as  in 
this  instance,  of  stopping  all  acts  of  munic- 
ipal government  That  in  the  present  in- 
stance relator  was  enjoined  and  prohibited 
from  performing  the  duties  of  chairman  of 
the  board  of  health  for  New  Iberia  at  a  time 
while  the  yellow  fever  was  raging  in  the 
dty  of  New  Orleans,  and  all  other  points 
were  quarantined  while  relator  was  unable 
to  act  for  this  municipality.  Relator  show- 
ed that  it  was  necessary  that  a  writ  of  pro- 
hibition issue  herein  against  the  Nineteenth 
Judicial  district  Judge,  forbidding  that  man- 
dates of  said  injunction  be  enforced,  and  dis- 
solviDg  the  writ  pending  the  decision  of  the 
finality  of  this  writ  of  prohibition.. 

In  view  of  the  premises  respondent  prayed 
that  a  writ  of  prohibition  Issue  herein  from 
your  honorable  court,  directed  to  the  Judge 
of  the  Nineteenth  Judicial  district  court,  or- 
dering and  forbidding  that  there  be  further 
proceedings  in  the  matter  of  the  injunction, 
and  temporarily  dissolving  same  pending  a 
hearing,  and  that  a  writ  of  prohibition  be 
made  final  and  absolute,  and  respondent  rec- 
ognized as  chairman  of  the  board  of  health 
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of  New  Iberia,  and  the  writ  of  injunction 
dissolved  flnallr,  all  at  the  costs  of  tbe 
respondent.  And  relator  prayed  for  all  far- 
ther and  necessaty  orders  and  for  general  re- 
lief. 

The  district  Jndge,  having  been  ordered  to 
show  cause  why  the  application  shonld  not 
be  granted  and  the  writ  prayed  for  Issued, 
answered  that  relator  was  not  entitled  to 
the  writ  for  tbe  various  facts  and  reasons 
set  out  as  follows : 

Dr.  J.  WofCord  Sanders  filed  a  petition  on 
July  22d  praying  for  an  injunction  restrain- 
ing and  prohibiting  Dr.  Wm.  J.  Emmer  from 
assuming  to  perform  any  of  the  functions, 
duties,  or  rights  of  the  petitioner  as  chair- 
man of  the  board  of  health  and  health  of- 
ficer of  the  city  of  New  Iberia,  and  restrain- 
ing him  from  collecting  any  of  the  fees,  dues, 
and  emoluments  of  said  office  pending  the  de- 
termination Judicially  of  the  iBsue  as  to  the 
right  to  the  office.  This  prayer  was  based 
upon  allegations  setting  forth  that  Dr.  San- 
ders had  been  duly  elected  and  qualified  as 
chairman  of  the  l>oard  of  health  of  the  city 
of  New  Iberia,  and  as  such  the  health  officer ; 
that  he  had  been  appointed  a  member  of 
tbe  board  of  health  by  the  city  council,  and 
his  election  as  president  of  said  board  and 
health  officer  was  on  the  10th  day  of  Jan- 
uary, A.  D.  1905,  for  a  period  of  four  years. 

He  averred  that  under  said  appointment 
and  election  he  immediately  took  possession 
of  the  office,  performed  the  duties  and 
drew  its  emolnments  fixed  at  $480  per  year 
and  this  without  opposition,  until  Dr.  Em- 
mer, without  legal  right  or  pretension,  as- 
sumed to  perform  the  functions  of  this  office, 
thus  Invading  the  rights  and  prerogatives  of 
the  petitioner.  He  set  forth  the  proper  al- 
legations for  a  writ  of  injunction  in  a  mat- 
ter within  the  conrt's  Jurisdiction  and  the 
writ  issued. 

The  defendants  voluntarily  filed  an  ex- 
ception two  days  after  the  writ  issued,  to 
wit,  on  July  24th.    This  was  overruled. 

On  the  morning  of  the  26th,  the  defendant 
voiiuitarily  filed  an  answer,  and  the  counsel 
for  plaintlfT  agreed  to  try  the  case  at  once; 
that  being  done  within  the  knowledge  of  re- 
spondent 

The  case  being  one  of  great  public  interest 
t>ecau8e  of  the  appearance  of  yellow  fever,  tbe 
mayor  of  the  city  called  on  respondent  and 
asked  an  Immediate  hearing.  The  fact  of 
this  request  was  conveyed  to  the  counsel  for 
Dr.  Emmer,  and  he  agreed  to  try  the  case 
having  previously  stated  that  he  wanted  an 
early  trial,  as  was  also  shown  by  the  early 
filing  of  his  pleadings,  and  by  consent  in 
open  court  tbe  case  was  fixed  Instanter  for 
trial,  tbe  court  fixing  11  o'clbck  a.  m.  as  tbe 
hour. 

When  tbe  case  was  called  for  trial  at  that 
boor  tbe  counsel  for  the  defendant  announced 
for  the  first  time  that  he  was  not  ready  for 
trial.  He  stated  that  he  would  be  ready  for 
trial  at  2  o'clock  of  that  day.    That  exten- 


sion was  accorded  him.  At  that  boor  (2 
o'clock)  counsel  again  appeared,  stating  that 
be  was  not  ready,  and  after  discussion  be 
was  granted  a  delay  until  4  o'clock,  and  when 
that  arrived  counsel  again  stated  he  could  not 
go  to  trial,  but  gave  no  reason  which  ap- 
pealed to  the  court's  discretion  for  a  further 
delay,  and  he  was  required  to  make  the  show- 
ing. The  affidavit  filed  (and  in  the  record) 
did  not  Justify  the  continuance ;  but,  that  the 
defendant  might  not  suffer,  tbe  court  exer- 
cised its  discretion  and  reassigned  the  cause 
for  the  next  day. 

It  was  then  taken  up,  tried,  and  decided. 
Tbe  court  received  no  notice  of  any  writ  of 
prohibition,  save  to  the  extent  that  counsel 
for  defendant  stated  to  the  court,  when  or- 
dered to  go  to  trial,  that  he  intended  to  ap- 
ply to  the  Supreme  Court  for  such  a  writ 

Respondent  showed  that  the  writ  of  in- 
junction issued  upon  the  allegations  of  the 
petition,  showing  Dr.  Sanders  to  be  in  the 
actual  possession  of  an  office  to  which  be 
claimed  to  have  been  elected,  and  showing 
him  to  be  the  de  facto  officer;  respondent 
being  guided  by  the  authority  set  forth  in  the 
case  of  GuiUotte  v.  Polncy,  reported  in  41 
La.  Ann.  333,  6  South.  607,  5  L.  R.  A.  403. 

Respondent  averred  that  the  trial  of  the 
cause  substantiated  the  allegations  of  the 
plaintiff's  petition  and  the  Judgment  per- 
petuating the  writ  of  injunction  against  Dr. 
W.  J.  Emmer  until  such  time  as  his  right  to 
the  office  will  have  been  Judicially  determined 
had  been  rendered  l>efore  the  rule  to  show 
cause  Issued  against  respondent  upon  the  ap- 
plication to  your  honors  for  a  writ  of  pro- 
hibition. 

All  of  this,  together  with  tlie  discussion  of 
the  legal  proposition  Involved,  is  respectfully 
submitted  for  consideration  by  your  honors 
and  for  such  orders  as  might  be  deemed  prop- 
er In  the  premisea 

The  Judge  annexed  to  bis  answer  certified 
copy  of  all  the  proceedings  and  record  in  his 
court  in  the  matters  referred  to. 

The  only  writ  asked  for  by  relator  was  one 
for  a  prohibition.  The  answer  of  the  dis- 
trict Judge  discloses  that  the  allegations  of 
the  petition  of  Dr.  W.  J.  Sanders  for  an  In- 
junction, which  injunction  issued,  were  such 
aa  to  confer  upon  bim  Jurisdiction  to  order 
it  as  announced  in  several  decisions  of  this 
court,  notably  in  the  case  of  GuiUotte  v. 
Polncy,  41  La.  Ann.  333,  6  South.  607,  6  L.  R. 
A.  403,  and  Wheeler  v.  Fire  Commissioners,  46 
La.  Ann.  735,  15  South.  179.  The  fact  that 
relator  was  elected  by  a  municipal  council, 
instead  of  being  appointed  by  tbe  Governor 
or  other  authority,  has  no  Influence  upon  the 
question  of  the  Jurisdiction  of  the  district 
Judge. 

The  case,  after  an  exception  which  bad 
been  filed  by  relator  after  tbe  writ  of  in- 
junction had  issued  was  overruled,  was  tried 
by  consent  on  the  answer  of  relator  and  de- 
cided adversely  to  the  claims  of  relator.  It 
was  only  after  matters  had  reached  that 
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point  that  the  application  (or  prohibition 
made.  No  certiorari  was  asked  for,  and  no 
showing  made  npon  which  one  could  have 
issued,  had  it  been  applied  for.  Relator  had 
mistaken  his  remedy. 

It  IS*  hereby  ordered  that  the  orders  here- 
tofore granted  herein  be  set  aside,  and  that 
relator's  application  be  dismissed,  with  costs. 


ATLANTIC  COAST  LINE  B.  CO.  T. 
DEXTER    et   al. 

(Supreme  Court  of  Florida,  Division  B.    Nov. 
23,  Iti^ 

1.  EvioBNCK— Best  and  Secondabt— Facts 
Descbibbo  in  Wbitino. 

The  fact  of  the  delivery  of  freight  to  a 
common  carrier  for  carriage  may  be  proven  by 
oral  testimony,  notwitlistanding  the  existence 
of  a  receipt  or  bill  of  lading  ^ven  by  the  carrier 
for  such  freight.  Such  receipt  or  bill  of  lading 
does  not  fall  within  the  best-evidence  rule  aa 
proof  of  such  fact  of  delivery. 

2.  C  A  RBI  BBS— Limitation  of  Liabiutt— Ao- 

CEFTARCX  or  BlIJ.  OT  LiAOINO — KNOWLEDaK 

Of  Shippkh 

The  aetUe'd  rule  in  the  United  States  is 
that  an  acceptance  by  a  shipper  or  his  agent 
of  a  receipt  or  bill  of  lading  containing  a 
limitation  of  the  carrier's  liability  is  binding 
on  him  when  the  limitation  is  not  illegal  or 
unreasonable;  that  it  is  not  es.sential  to  the 
validitv  of  such  a  limitation  that  it  be  shown 
that  the  shipper  was  aware  of  it,  or  that  he 
had  read  it,  or  that  it  had  been  explained  to 
him,  or  his  attention  called  to  it,  provided  the 
earner  made  use  of  no  improper  means  to  pre- 
vOkt  his  noticing  or  objecting  to  it;  and  that 
every  shipper  is  conclusively  presumed,  in  such 
a  case,  to  have  read  and  assented  to  the  provi- 
sions of  the  receipt  or  bill  of  lading  given  him, 
whether  he  in  fact  assented  or  not,  and  he  is 
estopped  from  gainsaying  or  repudiating  it. 

[Ed.   Note. — For  cases  in  point,   see  vol.  9, 
Cent.  Dig.  Carriers,  §  691.] 

3.  Sams— Injury  to  Livk  Stock— Bubdkn  of 
Pboof. 

Where  the  shipper  of  live  stock,  or  his 
agent,  assames  to  take  care  of  the  stock  during 
its  transportation,  and  it  is  found  to  be  in- 
jured on  arrival  at  its  destination,  the  burden 
of  prqof  under  the  Florida  statute  (chapter 
4071,  jp.  118,  Laws  1891)  is  upon  the  shipper 
plaintiff  to  prove  at  least  that  the  injury  to 
such  stock  was  caused  "by  the  running  of  the 
locomotives,  or  cars,  or  otiher  machinery  of  the 
defendant  company,"  before  the  burden  shifts 
to  the  defendant  carrier  to  show  that  the  in- 
jur complained  of  was  not  the  result  of  any 
negligence  on  its  part. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  i  95a] 

4.  Same— LiMiTiNO  Amount  or  Liabii.itt. 

Provisions  in  contracts  for  the  carriage  of 
live  stock  limiting  the  amount  for  which  the 
carrier  is  to  be  liable  in  any  event  for  the 
complete  loss  or  injury  to  such  stock  while  in 
its  charge  are  universally  recognized  to  be 
reasonable,  valid,  and  binding  on  the  parties. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  SS  936,  937.] 

5.  Tbiai^— Dkmubbeb  to  ESvidencb. 

A  demurrer  to  evidence  is  properly  over- 
ruled, unless  it  sets  forth  all  of  the  evidence 
intended  to  be  admitted  thereby. 

[Ed.  Note. — For  cases  in  point,  see  voL  46* 
Cent  Dig.  Trial,  i  351.] 

(Syllabns  by  the  Court) 


Error  to  Circuit  Court,  Suwannee  County; 
R  H.  Palmer,  Judge. 

Action  by  H.  F.  Dexter  and  &  B.  Oonn^ 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

The  defendants  in  error,  hereinafter  re- 
ferred to  as  the  plaintiffs,  sued  the  corporate 
plaintiff  in  error,  referred  to  hereafter  as 
the  defendant.  In  the  circuit  court  of  Suwan- 
nee county,  in  an  action  of  trespass  on  the 
case,  and  recovered  judgment  for  $235.13, 
and  the  defendant  below  brings  the  case 
here  for  review  by  writ  of  error.  The  dec- 
laration is  as  follows: 

"And  now  comes  the  said  plaintiffs,  H.  F. 
Dexter  and  S.  B.  Conner,  partners  doing 
business  under  the  style  and  firm  name  of 
Dexter  &  Conner,  by  Bees  &  Bees,  their  at- 
torneys, and  complains  of  the  said  defend- 
ant, the  Atlantic  Coast  Line  Bail  way  Com- 
pany, a  railway  corporation  doing  business  In 
and  under  the  laws  of  the  state  of  Florida, 
which  has  been  summoned  to  answer  the 
plaintiffs,  that  on  the  9tb  day  of  February, 
A.  D.  1904,  the  plaintiffs  delivered  to  the 
Central  of  Georgia  Ballway  C!ompany  at  At- 
lanta, Greorgia,  twenty-two  mules  and  three 
horses  In  good  condition,  to  be  shipped  to 
plaintiffs  at  Live  Oak,  Suwannee  county, 
Florida,  via  the  G.  S.  &  F.  [B'y]  and  A.  G  L. 
[B'y],  and  the  same  were  received  by  the  said 
Central  of  Georgia  Railway  Company  for 
transportation  for  the  usual  rates  and  char- 
ges for  such  shipments,  and  the  said  defend- 
ant then  owned  and  operated  a  line  of  rail- 
way between  Jasper,  In  Hamilton  county. 
Florida,  and  Live  Oak,  In  Suwannee  county, 
Florida,  and  was  then  engaged  In  the  busi- 
ness of  a  common  carrier  for  hire  and  reward 
of  both  passengers  and  freights  between  said 
points  last  named,  and  did  between  the  9th 
and  13th  of  February,  A.  D.  1904,  receive 
from  the  (3eorgIa  Southern  &  Florida  Ball- 
way  Company  the  said  mules  and  horses  for 
transportation  to  Live  Oak,  Florida,  and  de- 
livery to  plaintiffs,  and  It  then  became  and 
was  the  duty  of  said  defendant  to,  and  it 
then  undertook  to,  safely  keep,  transport, 
and  deliver  said  horses  and  mules  to  the 
plaintiffs;  but  the  defendant,  its  agents  and 
servants,  not  regarding  Its  duty  as  a  common 
carrier,  acted  so  carelessly  and  negligently  In 
the  operation  of  the  cars  In  which  said  stock 
were  being  transported  that  by  reason  there- 
of one  of  said  mules  was  bruised,  crushed, 
wounded,  injured,  and  hurt  so  that  it  died 
from  such  injury  and  was  wholly  lost  to 
plaintiff,  whereby  plaintiff  was  Injured  and 
damaged  to  the  sum  of  one  huudred  and 
fifty-seven  dollars  and  fifty  cents,  the  value 
of  said  mule,  and  the  further  sum  of  two 
dollars  and  sixty-three  cents  freight  paid  by 
plaintiff  to  defendant  on  said  mule,  to  plaln- 
tllTs  damage  in  the  sum  of  three  hundred 
dollars. 

"And  for  that  whereas,  on  or  about  the 
first  of  NoT^nber,  A.  D.  1902,  the  plaintiff 
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shipped  from  Morristown,  Tennessee,  over 
the  Southern  Railway,  a  car  load  of  mules 
and  horses,  billed  to  Live  Oak,  Florida,  and 
the  said  Southern  Railway  Company  then  re- 
ceived said  car  load  of  stock  from  plaintiff 
In  good  condition  for  transportation  and  ship- 
ment as  a  common  carrier,  and  the  said  de- 
fendant was  then  and  Is  yet  the  owner  and 
operator  of  a  line  of  railway  between  Savan- 
nah, Georgia,  and  Live  Oak,  Florida,  and 
was  engaged  In  the  business  of  a  common 
carrier  of  passengers  and  freight  over  Its 
said  line  of  railway  for  hire  and  reward,  and 
did  then  receive  at  some  point  on  Its  said 
line  of  railway  unknown  to  plaintiffs  said 
car  load  of  horses  and  mules,  then  and  there 
undertaking  to  safely  keep  and  transport  and 
deliver  tlie  same  to  plaintiff  at  Live  Oak, 
Florida;  but  the  defendant,  its  agents  and 
servants,  not  regarding  its  duty  as  a  common 
carrier,  acted  so  carelessly  and  negligently 
in  the  oi)eratlon  of  the  car  on  which  said 
stock  were  being  transported  that  by  reason 
thereof  one  of  the  mules  composing  said  car 
load  of  horses  and  mules  then  and  there  the 
property  of  the  plaintiffs  were  bruised, 
mashed,  crushed,  injured,  and  hurt,  whereby 
plaintiffs  suffered  damage  and  loss  In  the 
value  of  said  mule  to  the  ertent  of  seventy- 
five  dollars.  Wherefore  plaintiffs  sue  and 
claim  damage  In  the  sum  of  three  hundred 
dollars." 

To  this  declaration  the  defendant  demur- 
red. The  court  overruled  the  demurrer,  but 
as  the  assignment  of  error  predicated  on  this 
ruling  is  expressly  abandoned  here  it  is  un- 
necessary to  mention  it  further. 

The  defendant  filed  two  pleas  to  the  dec- 
laration as  follows: 

"(1)  Not  guilty. 

"(2)  The  defendant  says  that  the  injuries 
complained  of  in  the  two  counts  in  said  dec- 
laration to  have  Iieen  sustained  by  the  stock 
of  plaintiff  were  caused  solely  by  the  inherent 
vidousness  of  the  stock  and  animals  being 
shipped  by  the  plaintiffs,  and  not  otherwise." 

Upon  the  Issues  thus  made  the  trial  was 
bad. 

John  E.  Hartrldge  and  J.  B.  Johnson,  for 
plaintiff  In  error. 

TAYLOR,  J.  (afWr  stating  the  facts).  To 
H.  F.  Dexta,  one  of  the  plaintiffs,  as  a  wit- 
ness on  his  own  behalf,  the  following  ques- 
tion was  propounded:  "Did  you,  on  or  about 
the  9th  day  of  February,  1904,  deliver  to  the 
Central  of  Georgia  Railroad  Company  a  car 
load  of  horses  and  mules?"  The  defendant 
objected  to  this  question  on  the  ground  that 
the  written  receipt  or  bill  of  lading  for  the 
stock  is  the  best  evidence  of  the  delivery  of 
same  to  the  railroad  company.  The  objec- 
tion was  overruled,  and  the  question  allowed, 
which  ruling  Is  the  second  error  assigned. 
The  witness  answered  that  "the  Brady  Union 
Stockyards  delivered  this  car  load  for  me. 
We  usually  bad  them  to  deliver  the  stock." 
There  was  no  error  in  permitting  the  ques- 


tion. The  receipt  or  bill  of  lading,  If  any, 
given  by  the  railroad  company  for  freight 
delivered  to  it  for  carriage,  while  strong  evi- 
dence, is  no  better  evidence  of  the  abstract 
fact  of  such  delivery  than  the  testimony  of  a 
credible  witness  who  knows  of  such  delivery. 
No  receipt  or  bill  of  lading  may  be  issued  at 
all,  yet  the  fact  of  such  delivery  may  exist 
without  it,  and  may  l>e  teetifled  to  independ- 
ently of  a  receipt  or  bill  of  lading  for  the 
goods  delivered.  Boykln  et  al.  v.  State,  40 
Fla.  484,  24  South.  141. 

After  the  defendant  had  introduced  In  evi- 
dence without  objection  the  two  "live  stock 
contracts"  or  bills  of  lading  under  which  it 
was  admitted  the  railroad  company  re- 
ceived the  stock  for  carriage  and  shipment, 
and  had  made  H.  F.  Dexter,  one  of  the  plain' 
tiffs,  its  witness,  and  had  proved  by  him  that 
he  had  received  and  ridden  on  a  pass  issued 
with  such  contract,  the  plaintiffs'  counsel,  on 
cross-examination  of  said  Dexter,  propounded 
to  him  the  following  question:  "Were  you 
acquainted  with  the  terms  of  this  bill  of 
lading,  and  did  you  agree  to  the  same?"  To 
this  question  the  defendant  objected  on  the 
grounds:  (1)  The  bill  of  lading  had  already 
been  admitted  by  them  to  be  the  contract  un- 
der which  said  stock  was  shipped;  (2)  the 
plaintiffs  accepted  the  benefits  of  the  free  pass 
under  the  contract;  and  (3)  the  railroad 
companies  were  induced  to  accept  the  said 
stock  by  the  acquiescence  of  the  plaintiffs  to 
the  terms  of  the  said  bill  of  lading,  hence 
they  are  estopped  to  deny  the  acceptance  of 
same.  These  objections  were  overruled  and 
the  question  allowed,  which  ruling  is  as- 
signed as  error.  The  witness  answered  as 
follows:  "I  didn't  know  anything  about  the 
terms  of  this  bill  of  lading,  neither  did  I 
agree  to  the  same.  Brady  Union  Stockyards 
took  the  bill  of  lading.  Usually  they  ship  the 
stock,  take  the  bill  of  lading,  and  then  the 
bill  of  lading  and  pass  are  sent  to  the  hotel, 
and  I  know  nothing  about  It  until  the  bill  of 
lading  and  pass  get  to  the  hotel."  The  court 
below  erred  in  this  ruling  for  various  rea- 
sons. 

The  rule  Is  quite  generally  settled  in  the 
United  States  that  an  acceptance  by  a  sWpper 
or  his  agent  of  a  receipt  or  bill  of  lading  con- 
taining a  limitation  of  the  carrier's  liability 
is  binding  on  hbn,  when  the  limitation  is  not 
Illegal  or  unreasonable;  that  it  is  not  essen- 
tial to  the  validity  of  such  a  limitation  that 
it  be  shown  that  the  shipper  was  aware  of  it, 
or  that  he  had  read  it,  or  that  it  had  been 
explained  to  him,  or  his  attention  called  to 
it,  provided  the  carrier  made  use  of  no  improp- 
er means  to  prevent  his  noticing  or  object- 
ing to  it;  and  that  every  shipper  is  conclusive- 
ly presumed,  in  such  a  case,  to  have  read  and 
assented  to  the  provisions  of  the  receipt  or 
bill  of  lading  given  him,  whether  he  In  fact 
assented  or  not  5  Am.  &  Eng.  Ency.  Law 
(2d  TSA.)  pp.  293,  294,  and  nmnerous  author- 
ities there  cited.  The  stock  contract  wr  bill 
of  lading  here  Inquired  about  had  been  ad- 
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mlttedly  received  by  the  shipping  plaintiffs, 
bad  been  accepted  and  signed  by  tbelr  ship- 
ping agent,  the  Brady  Union  Stockyards,  and 
the  plaintiff  had  admittedly  received  and  rid- 
den upon  a  free  pass  issued  to  him  by  the 
railroad  company  as  a  part  of  the  ccmtract  of 
sWpment,  and  no  obstacles  were  shown  to 
have  been  thrown  in  his  way  to  prevent  his 
fully  familiarizing  tilmseif  with  the  terms 
of  the  contract  and  each  and  every  of  its  con- 
ditions. Under  these  circumstances  it  made 
no  difference  whether  the  plaintiffs  ever  ex- 
pressly assented  to  the  contract  or  not,  or 
even  read  or  knew  of  Its  terms  and  conditions. 
They  are  fully  bound  thereby,  and  are  estop- 
ped from  gainsaying  or  repudiating  It 

What  is  here  said  disposes  also  of  the  as- 
signment of  error  predicated  upon  the  ruling 
of  the  court  in  permitting  one  P.  T.  McGrlff, 
a  witness  and  shipping  agent  for  the  plain- 
tiffs, to  testify  to  his  nonassent  to  and  want 
of  knowledge  of  the  terms  and  conditions  of 
the  second  live  stock  contract  or  bill  of 
lading  involved  In  the  case. 

The  court  gave  to  the  Jury  the  two  fol- 
lowing charges: 

"(1)  To  plaintiffs'  declaration  In  this  case 
the  defendant  has  flled  two  pleas.  The  first 
is  a  plea  of  general  issue,  and  the  second  is 
a  special  or  affirmative  plea.  [Here  the  court 
read  the  pleas  to  the  Jury.]  Under  the  first 
plea  It  devolves  upon  the  plaintiffs  to  prove 
their  case  by  a  preponderance  of  the  evidence. 
If  yon  believe  from  the  evidence  that  this 
stock  sued  for  was  delivered  to  the  railroad 
company  in  good  condition,  and  that  when 
same  reached  Live  Oak  it  was  injured  and 
damaged  as  allied  in  plaintiffs'  declaration, 
then  the  court  instructs  you  that  the  plain- 
tiffs have  made  out  a  prima  facie  case  and 
are  entitled  to  recover,  unless  the  defendant 
can  show  that  said  stock  was  injured  by  its 
own  inherent  viciousness,  or  from  some  other 
cause  not  the  result  of  their  negligence  and 
for  which  it  is  not  responsible. 

"(2)  If  you  find  for  the  plaintiffs,  you 
should  fix  their  damage  at  the  value  of  said 
stock  after  It  had  reached  Live  Oak,  had  same 
been  unlnjiu-ed." 

Both  of  these  charges  are  erroneous.  The 
first  Is  erroneous  because  iij  the  admitted  con- 
tract of  shipment  between  the  parties  it  is 
expressly  provided  that  the  shipping  plain- 
tiffs or  their  agent  assume  to  take  care  of 
the  stock  during  its  transportation.  In  such 
cases  the  great  weight  of  authority  holds 
that,  when  the  shipper  assumes  to  take  care 
of  the  stock  during  the  transportation,  he 
has  the  burden  of  proving  that  the  loss  was 
the  result  of  the  defendant  company's  negli- 
gence, whether  the  negligence  consists  in  fail- 
ing to  furnish  proper  cars  or  in  the  trans- 
portation of  the  stock.  The  reason  for  this 
rule  is  thus  given  by  Elliott,  C.  J.,  In  Terre 
Haute  &  I*.  R.  Co.  v.  Sherwood,  132  Ind.  129, 
31  N.  E.  781,  17  L.  R.  A.  339,  32  Am.  St.  Rep. 
239:    "The  effect  of  this  agreement  is  to  place 


the  animals  in  their  [the  shippers'!  immedi- 
ate custody  during  transportation.  Their 
agent  is  to  care  for  tbem  and  is  to  do  the 
things  expressly  specified.  The  animals  were 
not,  therefore,  in  the  exclusive  custody  and 
control  of  the  carrier,  so  that  the  case  is  not 
within  the  reason  of  the  rule  that  the  carrier, 
and  not  the  shipper,  has  the  burden  of  proof, 
because  the  former  has  all  the  means  of  ex- 
planation and  excuse  at  hand."  The  general 
rule  referred  to  by  Judge  Elliott,  to  wbicb 
the  case  of  a  shipper  assuming  the  care  of 
live  stock  during  transportation  forms  an  ex- 
ception, is  the  same  rule  that  is  discussed  in 
Savannah,  F.  &  W.  Ry.  Co.  v.  Harris,  26  Fla. 
148,  7  South.  544,  2S  Am.  St  Rep.  651 ;  5 
Am.  &  Bng.  Ency.  Law  (2d  Ed.)  p.  472,  and 
cases  cited  in  note  2;  Id.  p.  359,  text  Onr 
statnte  (chapter  4071,  p.  113,  Laws  1891)  does 
not  militate  against  this  rule,  since  It  does 
not  cast  the  burden  of  proof  upon,  or  presume 
negligence  against,  the  carrl^  until  it  is 
shown  at  least  that  the  injury  complained 
of  was  caused  "by  the  running  of  the  locomo- 
tives, or  cars,  or  other  machinery  of  the  de- 
fendant company."  In  the  case  of  the  trans- 
portation of  live  stock,  with  the  imdispnted 
special  contract  before  the  court  between  tbe 
parties,  admitted  in  this  case,  providing  for 
the  carriage  of  these  animals,  it  was  error 
for  the  court  to  charge  the  jury  in  effect  tbat 
if  the  animals  were  in  good  condition  when 
delivered  to  the  railroad  company,  and  were 
found  to  be  Injured  on  their  arrival  at  their 
destination,  they  could  find  for  the  plaintiffs, 
unless  the  defendant  company  could  show 
that  the  injury  was  not  caused  by  Its  negli- 
gence, or  was  caused  by  the  innate  viciousness 
of  the  animals  themselves.  The  burden  was 
upon  the  plaintiff  shippers  of  proving  at 
least  that  the  Injury  to  the  animals  com- 
plained of  resulted  from  the  operation  by  the 
defendant  company  of  its  cars,  or  in  the  dis- 
charge of  some  other  duty  that  devolved  upon 
it  under  its  contract  of  carriage  with  the 
shipper. 

The  second  of  said  charges  is  erroneous  be- 
cause it  entirely  ignores  the  provision  in  the 
admitted  contract  between  the  parties  by 
which,  in  consideration  of  the  reduced  rates 
at  which  the  carriers  undertook  to  convey  the 
freight  the  amount  of  ia  mages  for  which 
the  companies  were  to  be  responsible  for  the 
complete  loss  or  injury  to  such  stock  was  lim- 
ited in  any  event  to  not  more  than  $75  per 
bead.  The  validity  of  such  provisions  In 
freighting  contracts  between  shippers  and 
carriers,  particularly  for  the  carriage  of  live 
stock,  is  almost  universally  recognized,  and 
they  are  binding  between  the  parties.  6  Am. 
&  Eng.  Ency.  Law  (2d  Bd.)  p.  328  et  seq.,  and 
authorities  there  cited.  Notwithstanding  this, 
the  court  in  this  charge  instructs  the  jury 
that  they  can  assess  the  damage  at  the  full 
value  of  the  animals  in  an  uninjured  condition 
at  their  point  of  destination  at  Live  Oak. 

At  the  close  of  tbe  evidence  the  def«idant 
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demurred  to  the  evidence,  but  tbe  court  over- 
ruled such  demurrer.  Tbis  demurrer  was  de- 
fective In  not  stating  all  tbe  evidence  admit- 
ted thereby,  and  was  tberefore  properly  over- 
ruled. Mugge  V.  Jackson,  60  Fla.  — ,  39 
Soutb  157.  In  view  of  the  evidence  disclosed 
to  us  in  tbe  record  here,  the  court  erred  in  de- 
nying tbe  defendant's  motion  for  new  trial 
on  tbe  ground  that  tbe  verdict  was  not  sup- 
ported by  tbe  evidence.  The  plaintiff  failed 
utterly  to  show  when,  where,  or  bow  tbe  in- 
Jury  occurred  to  his  property,  and  failed  to 
prove  any  fact  from  which  it  could  be  pre- 
sumed even  that  such  injury  occurred  while 
such  stock  was  in  the  hands  of  the  defendant 
company.  This  being  true,  no  case  was  made 
out  against  the  defendant  upon  which  a  re- 
covery could  legally  be  had. 

For  the  errors  found,  the  Judgment  of  the 
court  below  Is  reversed  at  tbe  cost  of  the  de- 
fendants In  error. 

HOCKER  and  PARKHILL,  JJ.,  concur. 

SHACKI^EFORD,  a  J.,  and  COCKRBLL 
and  WHITFIEI^,  JJ.,  concur  in  tbe  opinion. 


SUPREME   LODGE   K.   P.   v.   LIPSCOMB. 

(Supreme  Court  of  Florida,  Division  A.    Nov. 
18,  1905.) 

1.  Pleading— Amendment— DiscBETiON    or 

COUBT. 

Oar  statutes  permitting  amendments  of 
pleadings  are  very  liberal,  but  the  matter  of  al- 
lowing or  refusing  such  amendments  must  rest 
largely  within  the  sound  judicial  discretion  of 
the  trial  court,  as  that  court  must  determine 
whether  or  not  the  amendment  asked  for  is 
"necessary  for  the  purpose  of  determining  in 
tlie  existing  suit  the  real  question  iu  controversy 
between  the  parties."  and  whether  or  not  it 
has  been  "duly  applied  for";  and  an  appellate 
court  will  not  disturb  the  ruling  of  the  trial 
court,  either  in  granting  or  in  denying  such 
application,  unless  it  is  plainly  made  to  appear 
that  there  has  been  an  abuse  of  this  judicial 
discretion. 

[Eld.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  {  3825;  vol.  39, 
Cent.  Dig.  Pleading,  !  601.] 

2.  Tbial— Inctructions  on  Facts. 

Requested  instructions  charging  upon  the 
facts  of  the  case  are  properly  refused.  To 
charge  the  jury  otherwise  than  upon  the  law  of 
the  case  would  be  violative  of  the  ezprpss  pro- 
visions of  section  1088  of  the  Revised  Statutes 
of  1892. 

3.  Appeal  —  Hajuclesb    E:bbob  —  Ebbobs 
Favobable  to  Comflairino  Partt. 

A  party  cannot  predicate  an  assignment 
upon  an  instruction  gi^en  to  the  jury,  even 
though  erroneous,  where  the  instruction  com- 
plained of  was  too  favorable  to  the  party  com- 
plaining thereof  and  no  injury  could  have  re- 
sulted to  liim  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  %  4056.] 

4.  Insvtbance— Action  on  Policy— Defenses 
— Bubden  of  Pboof. 

In  an  action  upon  a  policy  of  life  insurance, 
where  one  of  defendant's  pleas  is  to  the  effect 
that  tbe  insured  came  to  bis  death  in  conse- 

auence  of  the  violation  by  him  of  a  criminal 
iw  of  the   state   of   Florida,    the   burden    of 
proving  the  defensive  matter  contained  in  the 


plea  is  cast  upon  the  defendant  company,  and 
It  must  establish  such  plea  by  at  least  a  pre- 
ponderance of  the  testimony.' 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  i  1662.] 

6.  Same— Anticipating  Detenses. 

It  is  unnecessary  for  the  plaintiff  in  an 
action  upon  an  insurance  policy  to  anticipate 
defenses  and  negative  them  in  his  declaration, 
and,  even  though  the  plaintiff  should  do  so,  it 
does  not  shift  the  burden  of  proof,  and  it  is 
still  incumbent  upon  the  defendant  to  prove 
defensive  matter. 

6.  Continuance— Exercise   or   Discbbtion. 

The  denial  of  a  motion  for  a  continuance 
by  the  trial  court  will  not  be  reversed  by  an  ap- 
pellate court,  unless  a  palpable  abuse  of  ju- 
dicial discretion  is  clearly  and  affirmatively 
shown  by  the  record. 

[Ed.  Note. — For  cases  in  iMint.  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,   §  4121.] 

7.  Tbial— Necessitt  o»  Pboof  —  Admitted 
Facts. 

Facts  admitted  by  the  pleadings  need  not 
he  proved,  and  all  the  allegations  in  the  decla- 
ration which  are  not  denied  by  plea  are  ad- 
mitted to  be  true. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading.  {§  270-275,  122a-1231.] 

8.  Insubance— Regulation— Action  on  Pol- 
icy—Attobnet'b  Fees. 

Chaptw  4173,  p.  101,  of  the  Laws  of  Florida 
of  1893,  authorizing  the  recovery  of  reasonable 
attorney's  fees  against  life  and  fire  insurance 
companies  in  actions  upon  policies  issued  by 
them,  is  constitutional. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  i  1806.J 

9.  Statutes— Implied  Repeal. 

Chapter  4173,  p.  101,  of  the  Laws  of 
Florida  of  1693  is  not  repealed,  eitber  directly 
or  impliedly,  by  chapter  4S80,  p.  143,  of  the 
Laws  of  Florida  of  1895. 

10.  Insurance  — Action   on    Policy  — Evi- 
dence—Sufficiency. 

Evidence  examined,  and  found  sufficient  to 
snpport  the  verdict 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Suwannee  County; 
B.  H.  Palmer,  Judge. 

Action  by  Fannie  E.  Lipscomb  against 
tbe  Supreme  Lodge  Knights  of  Pythias. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfDrmed. 

Fanny  E.  Lipscomb  brought  an  action  in 
the  circuit  court  for  Suwannee  county  against 
the  Supreme  Lodge  Knights  of  Pythias,  a 
corporation,  upon  a  policy  of  Insurance  is- 
sued by  tbe  defendant  to  Frank  M.  Lip- 
scomb, tbe  husband  of  the  plaintiff.  In  the 
sum  of  $1,000.  The  declaration  is  rather 
prolix,  setting  forth  in  detail  all  tbe  facts 
and  circumstances.  (Condensing  the  allega- 
tions thereof,  in  substance,  It  alleges  that 
Frank  M.  Lipscomb,  on  the  20tb  day  of  De- 
cember, 1902,  being  a  member  of  Section  No. 
55134  of  the  Endowment  Rank  Knights  of 
Pythias  and  a  meml}er  in  good  standing  of  a 
subordinate  lodge  of  tbe  order  of  Knights  of 
Pythias,  which  rank  and  order  were  under 
the  Jurisdiction  and  control  of  the  defendant, 
made  an  application  to  defendant,  in  com- 
pliance with  its  rules,  for  "a  certificate  of 
contract  of  insurance,"  and  on  tbe  20tb  day  of 
January,  1903,  the  defendant  Issued  Its  "cer- 


Digitized  by 


Google 


638 


39  SOUTHERN  BBPORTEB. 


(FU. 


tlflcate  or  contract  of  Insurance"  for  the  sum 
of  $1,000,  a  copy  thereof  being  attached  as  an 
exhibit,  wherein  and  whereby  It  promised  to 
pay  to  the  plaintifF,  the  beneficiary  named 
therein,  said  sum,  upon  the  death  of  the  in- 
sured; the  certificate,  however,  containing 
certain  stipulations,  conditions,  and  provi- 
sions, all  of  which  the  declaration  fully  sets 
out,  as  well  as  a  compliance  with  each  and 
every  of  them  In  detail.  The  declaration  fur- 
ther alleges  the  death  of  the  insured  on  the 
1st  day  of  February,  1903,  whereby,  under 
the  terms  and  conditions  of  said  certificate, 
the  plaintiff  as  the  beneficiary  named  therein 
became  entitled  to  the  sum  of  $1,000;  that 
the  defendant  bad  due  notice  and  satisfactory 
proof  of  the  death  and  good  standing  of  the 
insured,  but  refused  and  neglected  to  pay  the 
same.  The  damages  were  laid  at  $1,500. 
By  permission  of  the  court  the  declaration 
was  amended  by  inserting  a  claim  for  reason- 
able attorney's  fees,  as  by  statute  provided. 

To  this  declaration  the  defendant  inter- 
posed the  following  pleas : 

"Now  comes  the  defendant,  by  Its  attorneys, 
W.  H.  Bills  and  Rivers  H.  Buford,  and  for 
plea  to  the  declaration  filed  by  plaintiff 
herein  says:  First  Defendant  admits  that 
Frank  M.  Lipscomb  was  a  member  of  the 
Endowment  Ranlc  of  the  Knights  of  Pjrthias, 
and  that  as  such  member  certificate  number 
128,997  for  the  sum  of  one  thousand  dollars 
was  duly  issued  to  him  on  the  20th  day  of 
January,  1903 ;  that  after  the  issuance  of  said 
certificate,  to  wit,  on  the  1st  day  of  Feb- 
ruary, the  said  Lipscomb  died ;  and  that 
proper  proof  of  such  death  was  submitted 
to  the  board  of  control,  Endowment  Ranlc  of 
Knights  of  Pythias.  But  the  defendant  al- 
leges that  under  and  by  the  terms  of  con- 
tract sued  on  It  was  stipulated  that  the  pay- 
ment of  said  sum  of  one  thousand  dollars 
upon  the  death  of  said  Lipscomb  was  based 
upon  the  declarations,  representations,  and 
agreements  made  in  his  application  for  such 
certificate,  which  application  was  made  a 
part  of  said  contract,  which  said  payment 
was  further  conditioned  upon  the  full  com- 
pliance with  the  laws  governing  said  Endow- 
ment Ranlc  then  and  there  In  force  or  there- 
after enacted  by  the  Supreme  Lodge  Knights 
of  Pythias,  or  by  the  board  of  control  of  said 
Endowment  Rank ;  that  In  and  by  said  appli- 
cation it  was  stipulated  that,  if  the  death  of 
the  said  Lipscomb  should  be  caused  or  super- 
Induced  in  violation  or  attempted  violation 
of  any  criminal  law,  the  certificate  issued  to 
the  said  Lipscomb  upon  said  application 
should  be  null  and  void ;  that  at  the  time  of 
the  death  of  the  said  Lipscomb  it  was  provided 
by  the  laws  of  the  said  Endowment  Rank  that 
"if  the  death  of  any  member  of  the  Endow- 
ment Rank  heretofore  admitted  into  first, 
second,  third,  or  fourth  classes,  or  hereafter 
admitted,  should  result  by  suicide,  whether 
sane  or  insane,  voluntarily  or  Involuntarily,  or 
if  the  death  is  caused  by  the  use  of  intoxica- 
ting liquors,  or  by  the  use  of  narcotics  or  opi- 


ates,  or  In  consequence  of  a  duel,  pr  at  the 
hands  of  Justice,  or  in  violation  of  or  attempt- 
ing to  violate  a  criminal  law,  then  the  amount 
to  be  paid  upon  such  meml>er's  certificate 
shall  be  a  sum  only  in  proportion  to  the 
whole  amount  of  the  certificate  as  the  natural 
life  expectancy  Is  to  the  entire  expectancy  at 
the  date  of  the  admission  to  the  Endowment 
Rank,  the  expectation  of  life  based  upon  the 
American  Experience  Table  of  Mortality  In 
force  at  the  time  of  such  death  to  govern; 
and  defendant  admits  that  It  is  indebted  to 
the  plaintiff  In  the  sum  of  |2.50  and  alleges 
that  it  has  tendered  the  sum  of  |2.50  of  law- 
ful money  of  the  United  States  to  the  plain- 
tiff, and  plaintiff  failed  and  refused  to  accept 
the  same,  and  now  defendant  tenders  into 
court  with  this  plea  the  said  sum  of  $2.50, 
offering  to  confess  judgment  for  such  amount, 
and  prays  to  be  dismissed  with  its  reason- 
able costs  herein  expended. 

"Second.  Defendant  further  alleges  that 
said  Lipscomb  came  to  his  death  while  in 
violation  of  a  criminal  law  of  the  state  of 
Florida,  to  wit,  In  making  and  committing 
an  assault  and  battery  upon  the  person  of  one 
Stripling,  by  striking,  beating,  bruising, 
wounding,  and  Illtreating  the  said  Stripling, 
contrary  to  the  criminal  law  of  the  state  of 
Florida. 

"Now  comes  the  defendant,  and  for  fur- 
ther plea  says:  Third.  That  the  death  of 
Frank  M.  Lipscomb  was  caused  or  superin- 
duced by  his  committing  an  act  In  violation 
of  the  criminal  law  of  the  state  of  Florida, 
to  wit :  That  the  said  Lipscomb  was  the  ag- 
gressor in  making  an  assault  upon  one  W.  W. 
Wilder;  that  he  assaulted  the  said  Wilder 
with  a  pistol,  and  was  killed  by  the  said 
Wilder  in  repelling  such  attack." 

The  plaintiff  joined  Issue  upon  the  third 
plea  and  filed  the  following  replication  to  the 
first  and  second  pleas : 

"And  now  comes  the  plaintiff  herein,  by  her 
attorneys,  Ira  J.  Carter  and  McCollum  &  San- 
ford,  and  for  replication  to  defendant's  pleas, 
says:  First  That  plaintiff  admits  the  first 
plea  of  defendant  down  to  and  including  the 
word  'govern'  in  the  seventh  line  of  the 
second  page  of  said  first  plea  and  denies  that 
the  defendant  is  Indebted  to  the  plaintiff  in 
the  sum  of  $2.50,  but  avers  that  the  said  de- 
fendant is  indebted  to  her  In  a  much  larger 
sum,  to  wit  in  the  sum  of  $1,000.  the  full 
face  of  the  policy  issued  to  the  plalntitrs  said 
husband,  the  said  Frank  M.  Lipscomb. 

"Second.  For  replication  to  the  second  plea 
of  defendant,  plaintiff  says  that  she  denies 
and  takes  Issue  on  the  whole  of  the  second 
plea  of  defendant  filed  herein." 

The  case  came  on  for  trial  at  the  fall  term 
of  said  court  1904,  which  resulted  in  a  ver- 
dict and  Judgment  for  the  plaintiff  In  the 
sum  of  $1,000  as  principal,  $83  aa  Interest 
and  $200  as  attorney's  fees. 

The  defendant  se^s  to  have  this  Judgment 
reversed  by  writ  of  error  returnable  to  the 
present  term  of  this  court    Such  other  facts 
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as  may  be  necessary  will  be  stated  In  the 
opinion. 

RlverB  H.  Buford,  for  plaintiff  in  error. 
Carter  &  McCoUnm,  for  defendant  in  error. 

SHAOKLEFORD,  0.  J.  (after  stating  the 
facts).  Eighteen  errors  are  assigned,  aeveral 
of  which,  however,  are  either  expressly  or 
Impliedly  abandoned;  and,  following  onr  es- 
tablished practice,  we  shall  consider  only 
such  assignments  as  are  argued  here. 

The  first  assignment  la  that  "the  court 
erred  In  refusing  to  grant  defendant  to 
amend  defendant's  first  plea  by  striking  out 
the  first  seven  lines  thereof." 

The  bill  of  exceptions  discloses  that  after 
the  trial  of  the  case  had  begun  and  the  plain, 
tiff  had  Introduced  a  part  of  her  evidence 
the  defendant  asked  leave  of  the  court  to 
amend  Its  first  plea  by  striking  out  the  first 
seven  lines  thereof,  which  motion  was  denied, 
and  an  exception  to  the  ruling  duly  noted. 
The  seven  lines  so  sought  to  be  stricken  em- 
braced the  following: 

"Defendant  admits  that  Frank  M.  Lips- 
comb was  a  member  of  the  Endowment 
Rank  of  the  Knights  of  Pythias,  and  that  as 
such  member  certificate  number  128,997  for 
the  sum  of  one  thousand  dollars  was  duly  is- 
sued to  him  on  the  20th  day  of  January, 
1903;  that  after  the  Issuance  of  said  cer- 
tificate, to  wit,  on  the  1st  day  of  February, 
the  said  Lipscomb  died;  and  that  proper 
proof  of  such  death  was  submitted  to  the 
board  of  control,  Endowment  Rank  of 
Knights  of  Pythias." 

The  plea  of  which  these  words  formed  a 
part  was  filed  on  the  4th  day  of  January, 
1904,  replication  was  filed  thereto  on  the 
7th  day  of  March,  1904,  and  yet  not  until  the 
14th  day  of  November  following,  after  the 
case  had  come  on  for  trial  and  plaintiff 
had  Introduced  part  of  her  evidence,  did 
defendant  seek  to  have  its  plea  amended. 
Our  statutes  permitting  amendments  are 
very  liberal.  Section  1042  et  seq.,  Rev.  St. 
1892.  But  the  matter  of  allowing  or  refus- 
ing amendments  of  pleadings  must  rest  large- 
ly within  the  sound  judicial  discretion  of 
the  trial  court,  as  that  court  must  deter- 
mine whether  or  not  the  amendment  asked 
for  Is  "necessary  for  the  purpose  of  deter- 
mining In  the  existing  suit  the  real  question 
in  controversy  between  the  parties,"  and 
whether  or  not  it  has  been  "duly  applied 
for" ;  and  an  appellate  court  will  not  disturb 
the  ruling  of  the  trial  court  either  in  grant- 
ing (HT  in  denying  such  application,  unless  It 
Is  plainly  made  to  appear  that  there  has 
been  an  abase  of  judicial  discretion.  Smith 
T.  Westcott,  34  Fla.  430, 16  South.  332;  Dubos 
V.  Hoover,  25  Fla.  720,  text  722.  6  South. 
'788,  788;  Robinson  v.  Hartrldge,  18  Fla. 
SOI ;  Neal  v.  Spooner,  20  Fla.  38 ;  Livingston 
V.  Anderson,  80  Fla.  117,  11  South.  270; 
Hart's  Executor  v.  Smith,  20  Fla.  58:  Burt 
T.  Florida  Southern  Railway  Co.,  43  Fla. 


839,  81  South.  265.  No  reason  or  excuse 
was  offered  for  not  applying  earlier  to  the 
court  for  leave  to  amend  this  plea,  and  we 
are  of  the  opinion  that  no  error  was  commit- 
ted by  the  trial  court  In  refusing  the  ap> 
plication. 

The  third  and  fifth  assignments  are  based 
upon  the  refusal  of  the  court  to  give  special 
charges  Nos.  5  and  7a,  asked  for  by  the  de- 
fendant An  examination  of  these  charges 
discloses  that  each  was  objectionable  upon 
several  grounds:  a  common  ground  being 
that  they  were  violative  of  section  1088  of 
the  Revised  Statutes  of  1892,  in  that  they 
charged  upon  the  facts.  Southern  Pine  Co. 
of  Georgia  v.  Powell,  (Fla.)  37  South.  570, 
and  authorities  therein  cited. 

The  sixth  assignment  Is  predicated  upon 
the  giving  of  the  following  instruction  by  the 
court  of  its  own  motion: 

"It  devolves  upon  the  plaintiff  to  prove  by 
a  preponderance  of  the  evidence  In  this  case 
that  the  deceased,  Frank  M.  Lipscomb,  did 
not  come  to  his  death  while  In  an  act  In 
violation  of  or  In  an  attempt  to  violate  a 
criminal  law  of  the  state  or  federal  govern- 
ment, and  if  the  plaintiff  falls  to  prove  such 
fact  by  a  preponderance  of  the  evidence  you 
should  find  for  the  defendant." 

This  charge  was  entirely  too  favorable  to 
defendant,  and,  though  erroneous.  In  that  it 
Imposed  a  duty  upon  plaintiff  which  the  law 
did  not  cast,  defendant  certainly  has  no 
cause  of  complaint.  Bacon  v.  Green,  86  Fla. 
325,  text  346.  18  South.  870,  876.  Murray 
V.  New  York  Life  Ins.  Co.,  85  N.  T.  236,  is 
directly  In  point  The  policy  in  that  case 
provided  that  if  the  insured  should  die  In 
consequence  of  the  violation  of  any  law  the 
policy  should  be  void.  The  complaint  cor- 
responding to  our  declaration,  filed  there- 
in alleged  that  the  death  was  not  caused  by 
the  breaking  of  any  of  the  conditions  of  the 
policy.  The  answer  filed  therein  denied  this 
allegation,  and  averred  that  the  Insured  died 
In  consequence  of  a  violation  by  him  of  the 
state  law.  It  was  held  In  the  opinion  ren- 
dered therein  that  the  allegation  in  the  com- 
plaint that  the  death  of  the  insured  was  not 
caused  by  the  breaking  of  any  of  the  condi- 
tions of  the  policy  was  not  essential  to  the 
cause  of  action  and  was  an  unnecessary  al- 
legation, yet  even  though  so  alleged,  plain- 
tiff could  not  be  required  to  prove  It;  that 
the  defendant  having  denied  this  allegation 
and  set  up  in  its  answer  the  fact  that  the 
insured  came  to  his  death  in  consequence  of 
the  violation  by  him  of  the  laws  of  New 
York,  had  the  burden  cast  on  It  of  proving  said 
defensive  matter  by  a  preponderance  of  the 
evidence.  This  cited  case  is  instructive  in 
the  instant  case  upon  several  points.  Also 
see  5  Amer.  &  Eng.  Ency.  of  Law  (2d  Ed.)  30; 
2  Abbott's  Trial  Brief,  Pleadings  (2d  Ed.) 
902,  1626.  That  It  Is  unnecessary  for  the 
plaintiff  to  anticipate  defenses  in  an  action 
upon  an  insurance  policy,  and  negative  them 
In  his  declaration,  see  Tlllls  v.  Liverpool,  Lon- 
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don  &  Globe  Ins.  Co.  (Fla.)  35  South.  171; 
Indian  River  State  Bank  y.  Hartford  Fire 
Ins.  Co.  (Fla.)  35  South.  228. 

The  seventh  assignment  is  that  "the  ver- 
dict 18  contrary  to  law,"  and  the  eighth  is 
that  "the  verdict  Is  contrary  to  the  evidence." 
We  shall  pass  these  assignments  until  we 
reach  the  eighteenth  and  last  assignment, 
which  is  based  upon  the  denial  of  the  motion 
for  a  new  trial. 

ome  thirteenth  assignment  is  based  upon 
the  denial  by  the  court  of  the  defendant's 
motion  for  a  continuance.  An  examination 
of  this  motion  and  of  the  accompanying 
aflSdavit  discloses  that  some  of  the  necessa- 
ry requirements  of  an  application  for  a  con- 
tinuance, as  laid  down  by  this  court  In  nu- 
merous decisions,  are  wanting.  See  Harrell 
V.  Durrance,  9  Fla.  490;  Green  v.  King,  IT 
Fla.  452;  Sanford  v.  Cloud,  17  Fla.  532; 
Livingston  v.  Cooper,  22  Fla.  292;  Reynolds 
V.  Smith  (Fla.)  88  South.  903.  As  we  said  in 
Jones  V.  State,  44  Fla.  74,  82  South.  793: 
"Denial  of  motion  for  a  continuance  will  not 
be  reversed  by  an  appellate  court,  unless 
there  has  been  a  palpable  abuse  of  discre- 
tion, clearly  and  affirmatively  shown  by  the 
record." 

The  fourteenth,  fifteenth,  and  sixteenth 
assignments  are  based  upon  the  overruling 
of  the  defendant's  objection  to  the  introduc- 
tion In  evidence  of  the  certiffcate  or  policy 
of  Insurance  which  formed  the  basis  of  the 
action.  We  are  of  the  opinion  that  there 
is  no  merit  in  these  assignments.  The  pleas 
of  the  defendant  expressly  admit  that  the 
defendant  insured  the  life  of  Frank  M.  Lips- 
comb by  a  certificate  of  Insurance,  which 
they  identify  by  description,  impliedly  ad- 
mitting the  correctness  of  the  copy  atached 
to  the  declaration.  The  only  facts  which 
were  really  to  be  tried  were  those  averred 
In  the  affirmative  defense  set  up  in  the  pleas 
that  said  Lipscomb  died  In  consequence  of  a 
violation  of  a  criminal  law  of  the  state  of 
Florida;. and,  as  we  have  already  seen,  the 
burden  was  upon  the  defendant  to  prove 
these  facts.  Murray  v.  New  Tork  Life  In- 
surance Co.,  supra.  It  is  elementary  that 
facts  admitted  by  the  pleadings  need  not  be 
proved.  2  Abbott's  Trial  Brief,  Pleadings 
(2d  Ed.)  914;  1  Thompson's  Trials,  t  197. 
In  fact,  all  the  allegations  in  the  declaration 
which  are  not  denied  by  plea  are  admitted 
to  be  true.  Pitt  v.  Acosta,  18  Fla.  270 ;  Hyer 
V.  VaugBm,  18  Fla.  647;  Hooker  v.  Johnson, 
10  Fla.  198. 

The  seventeenth  assignment  is  that  "ttie 
court  erred  in  allowing  J.  B.  Johnson  and 
W.  B.  Davis  to  testify  to  the  value  of  at- 
torney's fees  for  conducting  this  suit" 

We  find  that  the  grounds  of  objection  to 
the  testimony  of  these  witnesses  were:  "(1) 
That  the  defendant  was  not,  at  the  time  of 
issuing  the  certificate  or  at  the  time  of  in- 
stituting of  this  suit,  an  insurance  company. 
(2)  That  attorney's  fees  were  not  properly 
an  element  of  damage  In  the  suit  pending." 


The  only  argument  made  here  by  the  plain- 
tiff In  error  in  support  of  this  assignment  is 
that  chapter  4173,  p.  101,  of  the  Laws  of 
1893,  which  provides  that  a  Judgment  for 
reasonable  attorney's  fees  shall  be  entered  in 
favor  of  the  bolder  of  a  policy  in  an  action 
against  any  life  or  fire  Insurance  company  in 
tills  state,  wherein  plaintiff  recovers  Judg- 
ment, has  been  repealed  by  chapter  43S0,  p. 
143,  of  the  Laws  of  1885,  in  so  far  as  the 
Knights  of  Pythias  and  the  other  orders 
enumerated  In  section  8  of  said  chapter  are 
concerned.  This  position  is  untenable,  as  a 
mere  Inspection  of  said  two  chapters  will 
show.  Chapter  4380  neither  directly  nor  by 
Implication  repeals  chapter  4173,  and  in  no 
\yiKe  relates  to  or  affects  it  In  TiUls  v. 
Liverpool  &  London  &  Globe  Ins.  Co.  (Fla.) 
35  South.  l71,  and  Hartford  Fire  Insurance 
Company  v.  Redding  (Fla.)  87  South.  62,  67 
L.  R.  A.  518,  we  held  chapter  4173,  p.  101,  of 
the  Laws  of  1893,  to  be  constitntlonaL  Ko  at- 
tempt was  made  in  the  Instant  case  to  hare 
this  count  of  the  declaration  struck  out  un- 
der section  1048  of  the  Revised  Statutes  of 
1892,  as  was  intimated  in  TiUls  v.  Liverpool 
&  London  &  Globe  Co.,  supra,  might  be  pur- 
sued in  the  event  such  a  count  was  thought 
calculated  to  embarrass  the  fair  trial  of  the 
cause.  It  was  not  questioned  or  attacked  in 
any  way  until  plaintiff  offered  the  testimony 
in  question.  While  it  is  true  that  the  right 
of  the  plaintiff  to  recover  attorney's  fees  un- 
der this  count  in  the  declaration  might  be 
raised  and  questioned  by  objections  to  testi- 
mony (Borden  v.  Western  TTnion  TeL  Co., 
82  Fla.  394,  18  South.  876),  yet  upon  the 
grounds  of  objections  Interposed  by  the  de- 
fendant to  this  testimony  in  the  trial  court 
to  whldi  specific  grounds  it  is  confined  In  this 
court  we  are  of  the  opinion  that  no  error 
was  committed  in  overruling  them.  Hoodless 
V.  Jemlgan  (Fla.)  85  South.  666.  The  admis- 
sions in  defendant's  pleas,  as  well  as  the 
testimony  introduced  in  the  case,  tended  to 
show  that  defendant  was  engaged  in  conduct- 
ing a  life  Insurance  business  in  this  state,  so 
as  to  make  chapt»  4173,  p.  101,  of  the  Laws 
of  1893,  applicable  In  actions  brought  against 
it  upon  policies  or  certificates  of  insurance 
issued  by  it  No  testimony  was  Introduced 
by  the  defendant  showing  or  tending  to  show 
its  exemption  from  the  provisions  of  said 
chapter. 

The  eighteenth  and  last  assignment  Is  based 
upon  the  denial  of  the  motion  for  a  new  trial. 
This  motion  contains  17  grounds,  but  in  dis- 
posing of  the  other  assignments  we  have  dis- 
cussed all  of  them  which  are  argued  here 
(McNlsh  V.  State  [Fla.]  86  South.  176)  except 
two,  that  the  verdict  is  contrary  to  law  and 
also  that  it  is  contrary  to  the  evidence. 
These  two  grounds  form  the  basis  for  tbe 
seventh  and  eighth  assignments,  which  we 
passed  in  their  regular  order,  promising  to 
take  them  up  later,  which  we  now  do.  In 
our  opinion  no  extended  discussion  of  them  la 
necessary.    As  we  have  se<m,  the  real  issue 
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for  the  Jury  to  detennlne  was  a>  to  whether 
or  not  Frank  M.  Lipscomb  came  to  his  death 
while  violating  a  criminal  law  of  this  state, 
which  fact  it  was  incnmboit  upon  the  de- 
fendant to  prove  by  at  least  a  preponderance 
of  the  evidence,  yet  under  an  erroneous 
charge  this  burden  was  cast  upon  the  plain- 
tiff. See  Schultz  v.  Pacific  Insurance  Oo.,  14 
Fla.  73;  Williams  t.  Dickenson,  28  Fla.  90, 
9  South.  847.  Notwithstanding  this,  the  Jury 
found  a  verdict  In  favor  of  the  plaintiff.  We 
fail  to  find  wherein  the  verdict  was  con- 
trary to  law,  and  we  are  of  the  opinion  that 
the  evidence  was  sufficient  to  warrant  the 
Jary  in  finding  the  verdict  which  they  did. 
Th»efore  we  must  refuse  to  disturb  it.  Mc- 
Nlsh  V.  State,  supra. 

The  Judgment  must  be  affirmed;  and  it  is 
■o  ordered,  at  the  cost  of  the  plaintiff  in 
error. 

COGKBBLL  and  WHITFIELD,  JX,  concur. 

TAYLOR,  P.  J.,  and  HOCKER  and  PARK- 
HILU  JJ.,  concur  in  the  opinion. 


HERNANDEZ  et  al.  v.  THOMAS. 

(Supreme  Oonrt  of  Florida,  Division  B.    Nov. 
23,  1905!) 

J.   OVABDIAKS— TXBTAJIEMTABT   GUASDIAM. 

A  will  made  by  the  mother  of  minor  chil- 
dren, undertaking  to  give  the  custody,  care,  and 
control  of  such  diildren  to  another,  la  a  nullity. 
Our  statute  (section  2088,  Rev.  St.  1892),  which 
is  a  substantial  reproduction  of  the  English 
statute  (St  12  Car.  II,  c.  24,  {  8),  confers  upon 
the  father  alone  the  power  to  appoint  a  testa- 
mentary guardian  for  his  infant  child  by  last 
will  and  testament  or  by  deed.  Such  power  Is 
not  conferred  by  our  statute  upon  the  mother, 
and  she  has  no  such  i>ower  or  right  from  the 
common  law,  or  from  any  other  source. 

[E^  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Guardian  and  Ward,  i  87.] 
2.  Pabknt  and   Child— Aobkbuxnts  as  to 

CUSTODT. 

Agreements  by  parents  tor  the  transfer  to 
others  of  the  custody  of  their  children  are 
against  public  jwlicy,  and  are  not,  in  cases  cir- 
cumstanced like  the  case  at  bar,  enforceable  or 
binding  upon  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parent  and  Child,  iS  0,  7.] 

8.  Same— Rights  of  Fatheb. 

While,  In  awarding  the  custody  of  children, 
the  paramount  consideration  is  the  welfare  of 
the  child,  rather  than  the  technical  legal  right 
of  the  parent,  yet  the  courts  should  not  lightly 
and  without  good  cause  invade  the  natural  right 
of  the  parent  to  the  custody,  care,  and  control 
of  his  infant  child. 

[Ed.  Note. — For  cases  In  point,  see  voL  37, 
Cent  Dig.  Parent  and  ChUd,  $  17.] 

4.  Samb— Rbuqious  Education. 

The  father  of  infant  children,  where  there 
is  no  sufficient  cause  for  depriving  him  of  the 
right,  has  the  legal  right  to  the  custody  and 
control  of  such  children,  and  has  the  right  to 
have  them  educated  in  any  religious  faith  that 
be  sees  proper  whose  tenents  do  not  Inculcate 
violation  of  the  laws  of  the  land. 

[Ed.  Note.— J'or  cases  in  point,  see  vol.  37, 
Cent  Dig.  Parent  and  Child.  H  11,  14.] 
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As  against  strangers,  the  father,  however 
poor  and  humble,  if  of  good  moral  character 
and  able  to  support  the  cnild  in  his  own  style 
of  life,  cannot  be  deprived  of  the  privilege  bv 
any  one  whatever,  however  brilliant  the  ad- 
vantages he  may  offer.  It  is  not  enough  to 
consider  the  Interest  of  the  child  alone ;  and  as 
between  father  and  mother,  or  other  near  rela- 
tive of  the  child,  where  sympathies  of  the  ten- 
derest  nature  may  be  confidently  relied  on,  the 
father  is  generally  to  be  preferred. 

[Ed.  Note. — For  cases  in  point  see  vol.  87, 
Cent  Dig.  Parent  and  Child,  tS  18-15.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Petition  by  Eugene  C.  Hernandez  against 
the  St  Mary's  Orphan  Home  and  Sarah 
Ann  Thomas.  Decree  for  defendant  Thomas, 
and  petitioner  and  St  Mary's  Orphan  Home 
appeal.    Reversed. 

On  April  21,  1902,  the  appellant  Eugene  C. 
Hemandes  filed  his  bill  for  divorce  against 
his  wife,  Madge  O.  Hernandez,  upon  the 
statutory  ground  of  willful,  obstinate,  and 
continuous  desertion  for  more  than  a  year. 
The  bill,  after  alleging  the  desertion  by  the 
wife,  also  alleged  that  the  parties  had  two 
children,  named  Blanche  and  Edith,  the  one 
seven  years  of  age,  and  the  other  five  years 
old;  and  the  complainant  voluntarily  of- 
fered and  consented  In  said  bill  that  the  cus- 
tody of  said  two  children  should  go  to  the 
mother  until  they  arrived  at  the  age  of  15 
years,  when  the  said  children  were  to  have 
the  right  to  select  which  parent  they  desired 
to  live  with,  the  father  In  the  meantime  to 
have  the  right  to  visit  and  see  them  at  all 
reasonable  times.  The  wife  answered  the 
bill,  admitting  the  desertion  of  her  husband 
as  alleged,  but  sought  In  the  answer  to 
Justify  such  desertion  on  the  ground  of  al- 
leged failure  of  the  husband  to  provide  for 
ber  and  her  two  children,  and  upon  the 
ground  of  unkind  treatment  by  the  husband. 
At  the  hearing  before  the  master  the  com- 
plainant proved  all  of  the  allegations  of  his 
bill,  but  the  defendant  wife  failed  to  In- 
troduce any  evidence  whatever  to  sustain 
ber  answer.  On  the  25th  day  of  June,  1902, 
the  circuit  Judge  In  and  for  Duval  county 
rendered  a  decree  divorcing  the  said  parties 
a  vinculo  matrimonii,  and.  In  consonance 
with  the  voluntary  offer  in  the  complain- 
ant's bill,  adjudged  the  custody  of  the  said 
two  minor  children  to  their  mother,  Madge 
G.  Hernandez,  until  they  each  arrived,  re- 
spectively, at  the  age  of  16  years,  or  until 
the  further  order  of  the  court,  when  It  was 
adjudged  said  children  should  have  the  right 
to  select  which  parent  they  should  live  with. 

On  June  1,  1908,  Eugene  C.  Hernandez 
filed  his  petition  In  the  circuit  court  of  Duval 
county,  In  which  he  set  forth  the  above- 
mentioned  decree  of  divorce,  and  alleged  that 
his  said  divorced  wife,  Madge  O.  Hernan- 
dez, had  died  during  the  month  of  September, 
1902,  and  that  upon   ber  death  he  had  token 
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the  custody  and  control  of  bis  said  two  minor 
cbildren,  Blanche  and  Edith,  then  aged,  re- 
spectively, eight  and  six  years.  Said  peti- 
tion further  alleged  that  while  said  children 
were  under  the  care  and  control  of  his  wife 
they  were  permitted  to  go  at  large  and  to 
spend  a  large  part  of  their  time  on  the 
streets,  and  that  since  their  mother's  death, 
although  he  had  endeavored  to  keep  them  at 
home,  they  were  Inclined  to  be  wild,  and  to 
leave  home  and  go  off  and  be  upon  the 
streets;  that  he  was  unable  to  give  them  that 
care  and  attention  necessary  for  their  bene- 
fit and  deemed  It  desirable  that  they  should 
be  put  in  such  cnstody  and  care  as  will  en- 
able them  to  be  properly  educated  and  rear- 
ed; that  It  was  his  desire  that  his  said  chil- 
dren should  be  reared  and  educated  in  the 
faith  of  the  Boman  Catholic  Church,  and 
that  he  desired  that  said  children  should  be 
placed  in  the  custody  and  control  of  St. 
Mary's  Orphan  Home  In  the  city  of  Jackson- 
ville, Fla.,  to  be  there  cared  for  and  edu- 
cated, and  that  he  could  and  would  pay  the 
sum  of  five  dollars  per  month  for  the  care 
and  maintenance  of  said  children;  that  said 
orphans'  home  had  expressed  Its  willing- 
ness to  take  said  children  and  educate  and 
provide  for  them  until  they  arrived  at  the 
age  of  18  years.  Said  petition  prayed  that 
said  St  Mary's  Orphan  Home  might  be 
awarded  the  care  and  custody  of  said  minor 
children  until  they  had  arrived  at  the  age 
of  18  years. 

On  June  1, 1903,  the  circuit  Judge  of  Duval 
county  made  an  order  upon  such  petition, 
granting  the  prayer  thereof  and  reciting  the 
fact  that  It  appeared  to  the  court  that  it 
was  for  the  best  interests  of  said  minors 
that  they  should  be  placed  in  the  custody 
and  control  of  said  St  Mary's  Orphan  Home, 
and  decreed  and  ordered  that  said  two 
minors  should  be  placed  in  the  custody  and 
control  of  said  home  until  each  of  them 
shall  have  arrived  at  the  age  of  18  years, 
or  until  the  further  order  of  the  court;  and 
It  was  further  ordered  and  decreed  that  the 
petitioner,  Eugene  C.  Hernandez,  should  pay 
to  the  said  orphans'  home  the  sum  of  five 
dollars  per  month  for  the  care,  maintenance, 
and  support  of  said  children. 

On  October  15,  1903,  the  appellee,  Sarah 
Ann  Thomas,  filed  an  application  to  be  per- 
mitted to  Intervene  in  the  said  divorce  suit 
formerly  pending  between  Eugene  C.  Her- 
nandez and  Madge  Q.  Hernandez,  by  peti- 
tion presented  with  the  application  for  such 
Intervention.  Said  petition,  after  setting 
forth  the  decree  of  divorce  granted  to  Eugene 
C.  Hernandez  from  his  wife,  Madge  G.  Her- 
nandez, and  its  provisions  as  to  the  custody 
of  said  two  minor  children,  alleged  that  the 
said  Madge  did  continue  to  care  for  said  two 
children  and  to  rear  them  In  a  proper  man- 
ner until  the  16th  day  of  September,  1902, 
when  she  died;  that  Just  before  her  death 
she  did  make  and  execute  a  last  will  and 


testament  wberel^  she  gave  and  bequeathed 
the  custody  of  the  said  children  to  petitioner, 
Mrs.  S.  A.  Thomas,  who  was  ha  mother, 
and  Mrs.  A.  M.  De  Lucca,  who  was  ber 
sister;  that  soon  after  the  death  of  said 
Madge  the  said  Eugene  called  at  the  home 
of  ber,  the  said  petitioner,  where  tbe  said 
Madge  had  lived  for  about  two  years  pre- 
ceding her  death,  and  demanded  possession 
of  said  children,  and  that  she,  being  advised 
by  her  neighbors  that  he  had  a  right  to  fake 
them  as  matter  of  law,  permitted  him  to 
take  them  from  her  possession,  but  not  nntil 
she  had  exacted  a  promise  and  agreement 
from  the  said  Eugene  that  whenever  he 
found  that  he  could  not  support  the  children 
as  well  as  they  had  been  supported  by  peti- 
tioner that  they  should  be  returned  to  her; 
that  since  that  time  she  had  learned  while 
she  was  absent  from  the  city  of  Jacksonville 
that  said  children  were  being  allowed  to  run 
at  large,  without  any  care  or  attention  being 
given  them,  and  that  as  soon  as  it  was  pos- 
sible for  her  to  do  so  she  returned  to  Jack- 
sonville for  the  purpose  of  getting  possession 
of  tbe  said  children;  that  In  the  meantime, 
however,  the  said  Eugene  C.  Hernandez  did 
file  a  petition  in  the  drcnit  court  of  Duval 
county  to  have  said  children  given  to  the  care 
and  custody  of  St.  Mary's  Orphan  Home,  In 
the  city  of  Jacksonville,  all  of  which  was 
done  without  notice  to  her,  and  which  peti- 
tion had  been  granted  by  the  court  and  that 
said  two  children  were  being  held  by  said 
St.  Mary's  Orphan  Home  against  tbe  con- 
sent of  both  of  said  children,  whose  wish  it 
is  to  live  with  petitioner,  who  is  their  grand- 
mother; that  she,  petitioner,  was  amply  able 
financially,  and  Is  a  proper  and  fit  person 
In  all  respects,  to  care  for,  maintain,  rear, 
educate,  and  protect  the  said  children,  and 
that  she  Is  now  entitled  to  the  possession  and 
custody  of  said  children;  and  that  it  Is  to  the 
best  interests  of  the  said  children  that  peti- 
tioner have  the  care  and  custody  of  them. 
The  petition  prayed  that  the  order  and  de- 
cree of  the  court,  made  June  1,  1903,  con- 
signing the  custody  and  care  of  said  children 
to  St  Mary's  Orphan  Home,  be  vacated  and 
set  aside,  and  that  she  be  decreed  to  have 
the  care,  custody,  and  control  of  said  chil- 
dren until  they  each  arrived  at  the  age  of 
18  years.  A  copy  of  the  purported  will  of 
said  Madge  6.  Hernandez,  bequeatbing  tbe 
possession  and  custody  of  said  children  to 
Sarah  Ann  Thomas,  the  petitioner,  and  to 
their  aunt  Mrs.  A.  M.  De  Lucca,  was  attach- 
ed as  an  exMbit  to  said  petition. 

Eugene  C.  Hernandez  and  the  representa- 
tive of  St  Mary's  Orphan  Home  filed  divers 
objections  to  tbe  petitioner-  being  allowed  to 
Intervene  by  petition  in  the  divorce  suit  afore- 
said, which  objections  It  is  unnecessary  to 
state  further. 

Tbe  court  below  overruled  all  of  these  ob- 
jections and  permitted  the  petition  to  be  filed, 
and  required  the  defendants,  Eugene  C.  Hem- 
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andez  and  St  Mary'B  Otpban  Home^  to  an- 
swer or  defend  by  a  fixed  day.  Elugene  0. 
Hemandea  demnrred  to  tbe  petition  upon 
dlrera  grounds  not  neceaaary  to  be  noticed 
f nrtber.  Tbls  demurrer  was  overruled  by  the 
court 

Sister  Mary  Ann,  on  behalf  of  St  Mary's 
Orphan  Home,  answered  tbe  petition,  alleg- 
ing that  the  said  two  minor  children  bad  been 
consigned  to  the  custody  and  care  of  said 
orphan  home,  not  only  by  the  order  and  de- 
cree of  the  circuit  court  for  Duval  county, 
bat  alao  by  a  deed  in  writing  voluntarily 
executed  by  Eugene  C  Hernandez,  the  father 
of  said  children;  that  St  Mary's  Orphan 
Home  la  not  an  Incorporated  institution,  but 
Is  a  private  Institution  for  the '  education, 
rearing,  and  maintenance  of  orphan  children 
in  tbe  Roman  Catholic  faith,  and  is  confined 
to  children  who  are  entir^y  orphaned,  or 
whose  parents  desire  them  educated  and  rear- 
ed In  the  Roman  Catholic  faith,  and  who  are 
willing  to  pay  for  the  care^  maintenance,  and 
education  of  their  children  in  accordance  with 
their  means;  that  when  said  children  first 
came  to  said  home  they  had  acquired  the 
habit  of  using  Improper  and  Indecent  lan- 
guage, and  that  tbe  sisters  in  charge  of  said 
home  had  found  it  necessary  to  take  them 
aside  and  speak  to  them,  and  by  teaching 
and  admonition  eradicate  from  their  minds 
the  improper  language  and  thoughts  they  had 
acquired  before  coming  there ;  that  since  they 
have  been  there  they  have  been  carefully  and 
toiderly  cared  for  and  nurtured;  that  they 
have  ceased  to  speak  Improper  language,  have 
been  well  fed,  have  been  given  daily  secular, 
as  well  as  religious,  instruction,  have  been 
kept  clean  and  tidy,  have  not  been  permitted 
to  run  at  large  in  the  street  but  have  been 
kept  within  the  inclosure  of  the  home,  except 
when  accompanied  by  one  or  more  of  the 
Sisters  in  charge  of  the  home,  have  been  giv- 
en ample  exercise,  and  that  everything  pos- 
sible to  be  done  has  been  done  and  is  being 
done  to  promote  their  physical;  mental,  and 
moral  welfare,  and  that  said  children  have 
been  and  are  In  good  health,  well  contented, 
and  happy,  and  that  their  father  has  faith- 
fully paid  to  said  home  the  sum  of  money  he 
agreed  to  pay  for  their  care;  that  said  chil- 
dren express  themselves  contented  to  remain 
at  said  home,  but  that  they  are  of  such  tender 
age  as  to  be  incapable  of  deciding  for  them- 
selves what  Is  to  their  best  Interests;  that 
said  children  are  taught  to  entertain  a  prosper 
love  and  regard  for  their  relatives,  which  rel- 
atives, including  the  petitioner,  are  permitted 
to  and  do  visit  them  there,  and  that  said 
home  does  not  seek  to  alienate  their  affection 
from  their  relatives;  that  said  children  are 
surrounded  at  said  home  by  educational  and 
moral  influences  that  conduce  directly  to  their 
moral  and  mental  welfare ;  and  that  it  Is  for 
the  best  interests  of  said  children  that  they 
{ihould  remain  at  said  home.  It  was  further 
averred  in  tbe  answer  that  the  petitioner  had 
no  right  at  law  or  in  equity  to  intervene  la 


bdmlf  of  said  children,  and  that  no  facts  were 
set  forth  In  the  petition  which  entitle  her  to 
tlie  custody  of  said  children,  and  the  same 
benefit  is  claimed  therefrom  as  though  the 
respondent  had  demurred  to  such  petition. 
Bugene  C.  Hernandez  also  answered  the  pe- 
tition separately.  He  alleges  in  his  answer 
that  while  his  divorced  wife,  Madge  G. 
Hernandez,  had  tbe  nominal  care  and  custody 
of  said  two  children,  that  they  were  in  the 
actual  custody  of  the  petitioner,  Sarah  Ann 
Thomas,  for  the  greater  part  of  the  time 
after  the  granting  of  the  divorce ;  that  shortly 
after  the  decree  of  divorce  was  rendered  the 
said  Madge  O.  went  to  the  city  of  Tampu, 
where  she  remained  until  a  short  while  be- 
fore her  death,  and  that  during  her  absence  the 
said  children  were  left  in  Jacksonville  with 
their  grandmother,  the  petitioner,  who  be- 
stowed so  little  care  and  attention  upon  them 
that  they  were  habitually  permitted  to  run  at 
large  upon  the  streets  of  Jacksonville;  that 
the  itetitioner  dnring  such  time  resided  In  a 
disreputable  neighborhood,  where  her  premi- 
ses abutted  the  premises  of  a  notorious  house 
of  ill  fame  occupied  by  prostitutes ;  and  that 
■aid  children  were  permitted  to  run  at  large 
on  the  premises  occupied  by  said  prostitutes. 
He  denies  that  said  children  were  reared 
and  cared  for  in  a  proi)er  manner  while  In  the 
custody  of  their  mother,  but  alleges  that  they 
were  not  reared  and  cared  for  in  a  proper 
manner  during  such  time ;  that  they  were  not 
sent  to  school,  but  were  permitted  to  run  at 
large,  dirty,  with  soiled  clothes  on,  unkept 
and  imcared  for,  on  the  streets  of  Jackson- 
ville in  a  locality  wb^e  numerous  women  of 
ill  fame  resided ;  that  he,  the  said  Eugene  C, 
had  married  again,  and  by  his  second  wife 
had  one  infant  child,  and  that  by  reason  of 
her  feeble  health  and  with  her  infant  child 
to  care  for  she  found  it  impossible  to  keep 
the  said  two  minor  children  In  the  house 
and  off  of  the  streets,  or  to  restrain  them 
from  the  vicious  habits  they  had  contracted 
dnring  the  nearly  two  years  while  they  were 
in  the  nominal  care  and  custody  of  their 
mother  and  grandmother,  without  chastising 
Bald  children,  which  she  refused  to  do  because 
she  did  not  wish  to  subject  herself  to  the 
criticiam  of  illtreating  them  as  their  step- 
mother; that  a  large  part  of  her  time  was 
occupied  In  hunting  them  up  and  bringing 
them  back  to  the  house,  and  that  although 
he  had  repeatedly  counseled  and  advised 
them,  he  found  that  they  had  been  so  spoiled 
and  allowed  to  have  their  own  way  prior  to 
their  mother's  death,  while  In  the  custody 
of  their  said  mother  and  grandmother,  that 
they  required  constant  watching;  that  he 
became  convinced  that  it  was  necessary  for 
their  moral  welfare  and  to  their  proper  rear- 
ing and  education  that  be  should  place  them 
where  they  would  be  properly  educated  and 
their  moral  and  religious  training  attended 
to  as  he  desired,  and  placed  them  for  those 
reasons  at  said  St  Mary's  Orphan  Home, 
where  he  could  and  does  liave  easy  and  fre- 
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qnent  access  to  tbem,  and  wbere  they  would 
be  given  proper  religious  training  In  the 
Roman  Catholic  Church,  of  which  he  himself 
Is  a  member;  that  he  pays  an  agreed  sum  of 
five  dollars  per  month  for  their  care  and  sup- 
port at  said  home.  Said  answer  further  de- 
nies that  the  petitioner  is  a  fit  and  proper 
person  to  care  for,  rear,  and  educate  said 
children ;  that  she  has  the  reputation  of  being 
a  fortune  teller,  and  of  being  the  render  of 
medicines  to  women  to  procure  miscarriages 
and  abortions;  that  said  children  are  well 
cared  for  at  said  home  In  every  respect ;  that 
they  are  being  properly  educated,  and  their 
moral  and  religious  training  are  looked  after 
in  accordance  with  his  wishes ;  that  they  are 
there  given  secular  and  religious  training 
every  day  In  the  week ;  that  they  attend 
church  regularly,  and  are  kept  from  Immoral 
and  contaminating  associates  and  influences ; 
that  they  are  happy  and  contented  at  said 
home;  that  be  is  paying  for  their  main- 
tenance regularly,  and  that  they  are  living 
In  a  manner  and  style  far  superior  morally, 
socially,  and  religiously  to  any  influences  that 
the  petitioner  can  surround  them  with. 

Replication  was  filed  to  these  answers,  a 
master  was  appointed  to  take  testimony,  and 
a  voluminous  mass  of  testimony  was  taken 
and  reported  to  the  court  At  the  final  hear- 
ing upon  the  petition,  answers,  and  testimony 
the  circuit  Judge  made  a  final  order  or  decree 
vacating  its  former  decree,  made  on  June  1, 
1903,  conferring  the  custody  of  said  two 
minors  to  the  St  Mary's  Orphan  Home,  and 
bestowing  such  custody  upon  the  petitioner, 
Sarah  Ann  Thomas,  until  such  children  ar- 
rive at  the  age  of  discretion,  or  until  the  fur- 
ther order  of  the  court,  and  requiring  said 
St  Mary's  Orphan  Home  to  forthwith  deliver 
said  children  over  to  the  said  Sarah  Ann 
Thomas.  From  this  decree  the  said  Eugene 
O.  Hernandez  and  St  Mary's  Orphan  Home 
have  taken  their  appeal  to  this  court  at  the 
present  pending  term,  and  assign  among  other 
errors  the  following:  That  the  court  below 
erred  in  permitting  the  filing  of  the  petition 
of  Sarah  Ann  Thomas  in  intervention  in  the 
former  divorce  suit  between  Eugene  C.  Hern- 
andez and  Madge  O.  Hernandez ;  (2)  In  over- 
ruling the  demurrer  of  the  respondent  Eu- 
gene 0.  Hernandez  to  said  petition;  (3)  that 
the  court  erred  In  awarding  the  custody  of 
said  two  children  to  the  petitioner,  Sarah 
Ann  Thomas;  (4)  that  the  court  was  with- 
out authority  of  law  to  deprive  a  father  of 
his  minor  children,  and  from  deciding  and 
determining  In  whose  care  and  custody  such 
children  should  be  placed,  in  the  absence  of 
any  allegation  or  proof  that  they  were  placed 
in  the  care  and  custody  of  improper  persons. 

Alex  St  Clair  Abrams,  for  appellants. 
John  L.  Doggett,  for  appellee. 

TAYLOR,  J.  (attet  stating  the  facts). 
The  court  below  erred  In  Its  order  or  decree 
vacating  and  setting  aside  its  former  order  or 
decree^  made  on  June  1,  1903,  consigning  said 


two  minor  children,  Blanche  and  Edith  Her- 
nandez, to  the  custody  and  care  of  St  Mary's 
Orphan  Home,  and  turning  them  over  to  the 
custody  and  control  of  the  appellee,  Sarah 
Ann  Thomas.  While  we  doubt  the  propriety 
of  the  proceeding  followed  here,  that  of  per- 
mitting a  stranger  to  the  proceedings  to  in- 
tervene by  petition  in  a  formerly  pending 
divorce  suit  that  had .  long  prior  thereto 
passed  to  a  final  decree  of  divorce  between  the 
parties  husband  and  wife,  and  in  which  the 
divorced  wife  had  died  subsequent  to  the  de- 
cree of  divorce  but  prior  to  such  intervention 
by  petition,  yet  Inasmuch  as  it  Is  one  of  those 
unfortunate  contests  over  the  custody  of 
children,  where  considerable  rancor  is  mani- 
fest, we  deemed  It  best  under  all  the  drcnrn- 
stances  of  the  case,  to  pass  over  the  techni- 
calities of  procedure  and  to  dispose  of  the 
case  upon  its  merits.  Practically  the  only 
grounds  upon  which  the  petitioner,  Sarah  Ann 
Thomas,  bases  her  alleged  claim  and  right 
to  the  custody  of  these  two  Infants,  aside 
from  the  fact  that  she  is  their  maternal 
grandmother,  are  the  alleged  will  made  by 
the  mother  of  said  Infants,  bequeathing  them 
to  the  custody  of  their  said  grandmother 
and  to  their  aunt  and  that  prior  to  his  con- 
signment of  them  to  the  care  and  custody  of 
St  Mary's  Orphan  Home  their  father,  Eu- 
gene 0.  Hernandez,  had  promised  or  agreed 
to  give  them  to  her,  the  said  Sarah  Ann 
Thomas,  whenever  he  found  that  he  was 
unable  to  care  for  them  equally  as  well  as 
she,  their  said  grandmother,  had  formerly 
cared  for  them,  and  that  prior  to  their  con- 
signment to  said  orphan  home  their  father 
had  neglected  them  and  permitted  them  to 
run  at  large  upon  the  streets  in  a  filthy  and 
ragged  condition,  where  they  contracted  vi- 
cious habits  and  speech. 

In  so  far  as  the  alleged  will  of  the  mother, 
Madge  Q.  Hernandez,  Is  concerned,  under- 
taking to  bequeath  or  devise  the  care  and 
custody  of  said  children  to  their  grandmother 
and  aunt,  such  will  was  a  nullity,  and  c(»i- 
ferred  no  claim  or  right  upon  said  grand- 
mother and  aunt  to  the  custody  of  said 
children.  Our  statute  (section  2086,  Rev.  St 
1892),  like  its  predecessor  in  England  <St  12 
Oar.  II,  c.  24,  S  8),  confers  upon  the  father 
alone  the  power  to  appoint  a  testamentary 
guardian  for  his  child  by  last  will  and  testa- 
ment or  by  deed.  No  such  power  Is  conferred 
upon  the  mother  by  our  statute,  and  she  has 
no  such  authority  or  rlg^t  from  the  common 
law  or  from  any  other  source.  Bz  parte 
Bell,  2  Tenn.  Ch.  827;  Ingalls  v.  Campbell,  18 
Or.  461,  24  Pac.  904;  Ex  parte  Edwards,  3 
Atkyns,  519. 

As  to  the  alleged  promise  or  agreement  by 
Eugene  C.  Hernandez,  the  father,  to  transfer 
the  custody  of  said  children  to  their  grand- 
mother In  the  event  he  found  himself  unable 
to  care  for  them  as  well  as  she  had  done,  such 
agreements  are  against  public  policy,  and  are 
not,  in  cases  circumstanced  like  the  one  un- 
der discussion,  enforceable  or  binding  upon 
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the  parties.  Regina  t.  Smith,  16  Eng.  L.  & 
Bq.  221;  Scbouler's  Domestic  Relations  (5tli 
Ed.)  §  251,  and  aatborltles  there  cited.  Bnt, 
even  If  this  were  not  tme,  there  has  been  no 
snch  exhibition  of  want  of  ability  on  the 
part  of  Engene  0.  Hemandes,  the  father,  to 
hare  his  said  two  children  properly  cared 
for,  as  would  Justify  an  enforcement  of  any 
such  promise  or  agreement  on  his  part  On 
the  contrary,  It  is  shown  by  the  uncontra- 
dicted proofs  in  the  case,  that  he  had  and  has 
the  ability  to  procure  their  admission  to  and 
maintenance  In  a  permanent  home,  where 
they  have  every  educational  advantage,  secu- 
lar, moral,  and  religious,  where  they  are  well 
clothed  and  fed,  and  are  surrounded  in  their 
dally  lives  by  all  of  those  refining  Christian 
Influences  that  tend  to  make  of  them  virtu- 
ous, law-abiding,  and  useful  citizens. 

As  to  the  charge  that  the  father,  Eugene 
C.  Hernandez,  had  neglected  said  children 
and  allowed  them  to  run  wild  about  the 
streets  in  a  ragged,  unkept  condition,  where 
they  had  contracted  vicious  habits  and  speech, 
the  evidence  is  conflicting  and  about  evenly 
balanced  as  to  whether  such  a  condition  of 
affairs  did  not  exist  with  said  children  prior 
to  their  father's  taking  charge  of  them,  while 
they  were  in  the  custody  of  their  mother  and 
grandmother,  and  whether  the  same  condi- 
tion of  neglect  did  not  continue  after  their 
father  took  charge  of  them;  but,  however 
this  may  be,  the  undisputed  proof  shows  that 
their  father  had  voluntarily  put  a  stop  to 
'  such  condition  of  neglect,  if  it  existed  on  his 
part,  prior  to  the  institution  of  this  proceed- 
ing, by  voluntarily  placing  them  In  the  care 
of  the  Sisters  in  charge  of  the  St  Mary's 
Orphan  Home,  where  he  and  their  other 
relatives  have  free  access  to  them  at  all 
times,  and  where  their  every  necessary  want 
Is  properly  supplied,  and  where  their  every 
welfare,  educational,  physical,  moral,  and  re- 
ligions, is  carefully  and  constantly  looked 
after,  and  where  they  have  been  weaned  from 
the  vicious  habit  of  roaming  the  streets. 

We  have  held  In  Miller  v.  Miller,  38  Fla. 
227,  20  South.  989,  56  Am.  St  Rep.  166,  In 
accordance  with  the  prevailing  rule  in  the 
American  courts,  that  in  awarding  the  custo- 
dy of  children  the  paramount  consideration 
is  the  welfare  of  the  child,  rather  than  the 
technical  legal  right  of  the  parent  While 
this  is  true,  yet  the  court  should  not  lightly 
and  without  good  cause  invade  the  natural 
right  of  the  parent  to  the  custody,  care,  and 
control  of  his  infant  child.  No  sufficient 
cause  has  been  shown  here  for  depriving  this 
father  of  the  right  to  the  custody  and  control 
of  these  children  and  of  the  right  to  dispose 
of  them  for  their  welfare  as  he  has  done.  It 
is  not  alleged  or  proved  that  he  is  a  man  of 
▼Idous  or  immoral  character,  or  in  any  way 
anflt  to  have  the  custody  and  control  of  said 
children.  This  being  true,  he,  as  their  father, 
has  the  legal  right  to  their  custody  and  con- 
trol, and  to  have  them  educated  in  any  re- 
ligions faith  that  he  sees  proper,  whose  tenets 


do  not  inculcate  violation  of  the  laws  of  the 
land.  Vlllareal  v.  Mellish,  2  Swanst  533; 
In  re  Anne  Turner,  19  N.  J.  Eq.  433.  Or,  as 
it  Is  properly  expressed  in  Verser  v.  Ford,  37 
Ark.  27:  "As  against  strangers,  the  father, 
however  poor  and  humble,  if  of  good  moral 
character  and  able  to  support  the  child  in 
his  own  style  of  life,  cannot  be  deprived  of 
the  privilege  by  any  one  whatever,  however 
brilliant  the  advantage  be  may  offer.  It  is 
not  enough  to  consider  the  interest  of  the 
child  alone;  and  as  between  father  and  moth- 
er, or  other  near  relation  of  the  child,  where 
sympathies  of  the  tenderest  nature  may  be 
confidently  relied  on,  the  father  is  generally 
to  be  preferred."  The  grandmother  here, 
Sarah  Ann  Thomas,  has  shown  no  valid 
claim  or  right  to  the  custody  or  control  of 
these  two  children;  and,  if  for  no  other  rea- 
son, the  evil  influences  to  which  they  would 
inevitably  be  subjected  in  the  disreputable 
locality  in  which  the  proofs  undisputedly 
show  her  to  have  continuously  maintained 
her  residence  renders  it  improper  that  she 
should  have  such  care  and  custody. 

The  decree  of  the  court  below  Is  reversed, 
with  directions  to  have  said  two  children  re- 
turned to  the  custody  and  care  of  St  Mary's 
Orphan  Home  under  the  provisions  of  the 
decree  heretofore  made  on  June  1,  1908,  and 
that  the  petition  of  the  appellee,  Sarah  Ann 
Thomas,  herein,  be  dismissed;  the  appellee, 
Sarah  Ann  Thomas,  to  be  taxed  with  the  costs 
of  this  appeaL 

HOCKER  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  0.  J.,  and  COCKRELL 
and  WHITFIELD,  XT.,  concur  in  the  opinion. 


B.    E.    FORBES    PIANO   CO.   v.    WILSON. 
(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 

Saix— RrrAiniNo  Titls  tux  Pathxnt— Rb- 

covEBiNo  Judgment  fob  Pbice. 

One  sdling  a  chattel  on  condition  that  title 
remain  in  him  till  the  purchase  price  is  paid 
does  not  lose  title  by  suing  and  recovering  judg- 
ment for  the  purchase  price ;  the  judgment  not 
being  paid. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  S  1414.] 

Appeal  from  Circuit  Court,  C(^ee  Connty; 
H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Action  by  the  B.  E.  Forbes  Piano  Com- 
pany against  A.  L.  Wilson.  Judgment  for 
defendant    Plaintiff    appeals.    Reversed. 

Action  of  detinue  for  a  piano,  based  upon 
a  written  instrument  retaining  title  in  the 
piano  until  paid  for.  The  defendant  filed  the 
following  pleas :  "(1)  Now  comes  the  defend- 
ant, and  for  answer  to  the  complaint  hereto 
attached  doth  say  that  on,  to  wit  May  2, 
1902,  the  plaintiff  sold  to  the  defendant  the 
piano  herein  sued  for  at  and  for  the  sum  of 
$300,  upon  condition  that  the  title  of  said 
piano  should  remain  in  the  said  plaintiff, 
B.  B.  Forbes  Piano  Company,  until  the  pur- 
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chase  price  should  be  fully  paid.  Defendant 
avers  that  on,  to  wit,  the  spring  term,  1904, 
of  the  circuit  court  held  for  Coffee  county, 
Alabama,  the  said  B.  B.  Forbes  Piano  Com- 
pany, before  bringing  this  salt  brought  suit 
for  the  purchase  price  of  said  piano,  and  re- 
covered Judgment  In  said  court  for  said 
purchase  price.  Wherefore  defendant  does 
not  retain  said  property."  (29  The  general 
issue  of  non  detlnet  The  plaintiff  Inter- 
posed several  grounds  of  demurrer  to  the 
first  plea,  setting  up  the  ground  that  the 
suit  for  the  purchase  price  of  the  piano  was 
no  estoppel  to  the  plaintiff  to  maintain  this 
suit 

Riley  &  Wilkerson,  for  appellant  O.  W. 
Simmona,  for  appellee. 

TYSON,  J.  Action  of  detinue  for  a  piano. 
The  special  plea  interposed  by  defendant 
was  bad,  and  the  demurrer  should  have  been 
sustained  to  it  The  mere  bringing  of  an 
action  by  plaintiff  for  the  purchase  price  of  a 
piano  and  recovering  a  Judgment  therefor, 
which  la  not  averred  to  tiave  been  paid,  does 
not  operate  to  divest  the  plaintiff  of  its  title 
to  the  property.  This  x)oint  was  expressly 
decided  by  this  court  in  Tbomason  v.  Lewis, 
108  Ala.  428, 15  South.  830.  There  is  a  dictum 
in  Davis  v.  MUlings,  37  South.  737,  consisting 
of  a  quotation  from  the  Ebicyciopedla  of  Law 
which  is  opposed  to  this  view,  but  which  la 
not  the  law  In  this  JuriadictloiL 

Reversed  and  remanded. 

HARALSON.  DOWDBLL,  SIMPSON, 
and  DBNSON,  JJ.,  concur. 


HOLMAN  V.   6TATB. 
(Supreme  CJourt  of  Alabama.    June  80,  1905.) 

1.  OOUBTfl  — BBTABMBHMBRT  — OOHBTITUTION- 
ALITT  OF  STATUTI. 

The  act  creating  the  Oeneva  county  court 
Is  valid,  and  not  repugnant  to  the  Ctonstitution. 

2.  Obiminai,    Law— Pbeliminabt   Bvidencx. 

Under  Code  1896,  g  4600,  authorizing  the 
commencement  of  a  prosecution  for  misdemean- 
or by  affidavit  before  a  Justice  of  the  peace,  it 
is  not  necessary  that  the  affidavit  be  signed  by 
the  affiant 

3.  WiAPOHs  —  Pboskctjtioii  fob  OABBTino  — 
Affidavit  of  Complaint. 

In  a  prosecution  for  carrying  a  concealed 
pistol,  begun  by  affidavit  before  a  Justice  of  the 
peace,  that  the  affidavit  states  that  the  accused 
carried  a  pistol  concealed  on  his  person,  instead 
of  stating  that  the  affiant  liad  probable  cause 
for  believing  and  did  believe  that  ^e  offense 
had  been  committed,  as  required  by  the  statute, 
does  not  render  tlie  affidavit  insufllcient. 

4.  Same— Evidence. 

In  a  prosecution  for  carrying  a  concealed 
pistol,  evidence  of  what  became  of  tlie  pistol 
the  accused  had  the  day  previous,  when  taken 
In  counection  with  other  evidence  that  the  ac- 
cused did  not  get  the  pistol  iMick  again,  that  he 
had  no  other  pistol,  and  that  the  witness  had 
opportunity  to  see  and  observe  the  accused,  and 
was  with  him  the  whole  time,  day  and  night 
was  admissible. 


Appeal  from  Geneva  County  Court;  P.  X. 
Hickman,  Judge. 

"To  be  officially  reported." 

Albert  Holman  was  convicted  of  carrying 
a  concealed  pistol,  and  appeals.    Reversed. 

Prosecution  for  carrying  concealed  pistol, 
I>egun  by  affidavit  before  Jtistlce  of  the  peace, 
on  which  warrant  was  issued,  returnable  to 
the  county  court  of  Oeneva  county  by  spe- 
cial act  creating  that  court  The  affidavit 
recites  that  S.  W.  Underwood  appeared  be- 
fore Collins  and  made  affidavit  that  the  de- 
fendant had  carried  a  pistol  concealed  about 
Ills  person.  It  was  not  signed  by  S.  W.  Un- 
derwood, but  was  said  to  be  sworn  to  and 
subscribed  on  a  certain  day,  and  signed  by  the 
Justice  of  the  peace.  There  was  a  motion, 
after  plea  of  not  guilty  had  been  interposed, 
to  quash  the  affidavit  and  warrant  because 
the  affidavit  did  not  state  that  affiant  had 
probable  cause  for  believing  and  did  believe 
that  the  offense  had  l>een  committed,  but  said 
instead  that  the  defendant  had  carried  a  pis- 
tol concealed  about  his  person,  and  for  the 
further  reason  that  the  affiant  did  not  sign 
the  affidavit 

W.  O.  Mulkey,  for  appellant  Massey  Wil- 
son, Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  The  act  creating  the 
Geneva  county  court  has  been  held  by  this 
court  to  be  valid,  and  not  repugnant  to  the 
Constitution.    Ex  parte  Black,  40  South.  133. 

"An  affidavit  is  a  statement  of  facts  under' 
oath,  reduced  to  writing  and  certified  to  by 
the  officer  before  whom  the  same  Is  mad& 
It  Is  usually,  though  not  necessarily,  unless 
required  by  statute,  signed  by  the  affiant" 
State  V.  Sullivan,  89  S.  C.  400,  17  S.  B.  865 : 
1'  Am.  &  Eng.  Ency.  Law,  909.  Section  4000 
of  the  Code  of  1896  does  not  require  that  the 
affidavit  should  be  signed  by  the  affiant  Be- 
sides, this  objection  was  not  raised  until  the 
defendant  had  pleaded  "not  guilty"  and  the 
trial  had  been  entered  upon. 

The  defendant  cannot  complain  because  the 
affidavit  does  not  recite  that  the  affiant  has 
probable  cause  for  believing,  etc.,  as  it  is 
more  emphatic  and  certain  than  is  required 
by  the  statute,  and  charges  "that  the  defend- 
ant did  carry  a  pistol  concealed  on  his 
person." 

The  court  erred  in  excluding  that  portion 
of  the  evidence  set  out  in  the  showing  of  the 
absent  witness  Gamer,  as  designated  in  the 
bill  of  exceptions.  It  was  probably  not  rele- 
vant to  show  what  became  of  a  pistol  the  de- 
fendant had  the  day  previous,  when  In  Florida, 
but  when  taken  with  the  other  evidence,  ex- 
cluded with  It  "that  he  (Holman)  did  not  get 
the  pistol  back  again,  that  he  had  no  other  pis- 
tol except  this  one,  and  that  he  had  oppor- 
tunity to  see  and  observe  Mr.  Holman,  and 
was  with  him  the  whole  time  day  and  night" 
as  it  was  contradictory  of  the  state's  evidence 
and  should  have  been  considered  by  the  Jury. 
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For  tbla  error,  the  Judgment  la  rereraed, 
and  the  canae  remanded. 

McOIiELIiAN,  a  J.,  and  TYSON.  DOW- 
DELU  SIMPSON,  and  DEN80N,  JJ.,  oon- 
cor. 


TATBS   ▼.   HUNTSVIUiB   HOOP   & 
HEADING  CX). 

(Snpreme  Coort  of  Alabama.    June  8,  1005.) 

1.  APFXAIi— PlKADINO— DKKT7BBXB8  — HABU- 

ixaa  Ebrob. 

Where  a  demurrer  to  the  complaint  as  last 
amended  waa  overruled,  plaintiff  was  not  prej- 
udiced by  the  sustaining  of  demarrers  to  the 
complaint  as  it  stood  before  such  last  amend- 
ment was  made. 

2.  Same. 

Where  plaintiff  did  not  prove  his  complaint, 
and  could  not,  therefore,  recover,  be  was  not 
harmed  by  the  alleged  improper  overruling  of 
demurrers  to  defendant's  pleas. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Gent.  Dig.  Appeal  and  Error,  S  4U35.] 

8.  Death— Aonon— Evidence  —  Dtino  Deo- 

LABATIORS. 

In  an  action  tor  death,  it  was  not  error 
to  exclude  declarations  made  by  plaintiff's  in- 
testate wliile  assured  that  he  could  not  live. 

[EA.  Note. — For  cases  in  point,  aee  vol.  IS, 
Cent  Dig.  Death,  {  81.] 

4.  Witnesses  —  Comfetenot — Tbanbaotions 
WITH  Dboeased. 

In  an  action  for  wrongfnl  death  of  plain- 
tilTs  intestate  from  injuries  received  in  defend- 
ant's mill,  a  witness  was  competent  to  testify 
tliat  he  had  been  in  the  lumber  business  for  50 
years,  and  was  constantly  in  and  ont  of  defend- 
ant's mill  until  January  1,  1904,  when  he  sold 
out  his  interest  in  the  plant,  under  Code  1896, 
I  1794,  providing  that  in  civil  suits  there  is 
no  exclusion  of  a  witness  because  he  is  in- 
terested in  the  issue,  except  that  no  person 
having  a  pecuniary  interest  in  the  result  shall 
be  allowed  to  testify  against  the  party  to  whom 
his  interest  is  opposed  "as  to  any  transaction 
with  or  statement  by  the  deceased  person  whose 
estate  is  interested  in  the  result  of  the  suit  or 
proceedings,"  etc. 

5.  EVIDENOI— SlXFEBTB. 

In  an  action  for  wrongful  death  from  in- 
Jnries  sustained  by  an  operative  of  a  ripsaw, 
a  witness  who  had  testified  that  he  had  been  m 
the  lumber  and  mill  business  for  a  long  time, 
and  was  familiar  with  the  business  and  tne  ma- 
chinery used  therein,  was  qualified  to  testify 
as  an  expert,  though  he  had  never  run  a  rip- 
saw machine  with  four  saws,  like  the  one  in 
question. 

6.  Masteb  and  Sebt ant— Death  of  Sebvant 
— DETEcnvE  Machinebt— Kkowledob  or 
Defects— Evidence. 

Where,  in  an  action  for  death  of  a  servant, 
the  complaint  charged  defects  in  the  ways, 
works,  and  machinery  of  defendant,  and  al- 
leged that  defendant  had  knowledge  thereof,  it 
was  not  supported  by  evidence  of  a  witness 
tliat  "Hhe  saws  wobbled  in  their  bearings"  on 
the  morning  of  the  accident ;  there  being  no 
evidence  in  addition  that  defendant  bad  knowl- 
edge of  the  defects,  if  any  existed. 

7.  AFPEAI/— HABMI4SS  Ebbob. 

Where  plaintiff  wholly  failed  to  make  out 
a  case,  be  was  not  prejudiced  by  instructions 

Jlven  nor  by  remarks  of  the  trial  judge  to  the 
ury  when  they  returned  for  further  instruc- 
tions. 

[Eld.  Note. — For  cases  in  itoint,  see  ToL  8, 
Cent  Dig.  Appeal  and  Error,  {  408S.] 


Ap];>eal  from  Circuit  Court,  Madison  Coun- 
ty ;  Paul  Speake,  Judge. 

"Not  officially  reported." 

Action  by  Moses  Yates,  as  administrator 
of  F.  H.  Hickman,  deceased,  against  the 
Huntsrllle  Hoop  &  Heading  Company.  From 
a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

F.  H.  Hickman  was  struck  by  plank  from 
a  ripsaw  machine  in  defendant's  manu- 
facturing plant,  while  In  the  discharge  of  his 
employment  operating  said  machine,  by  a 
plank  kicking  back  from  the  machine  and 
striking  him  upon  the  right  side,  setting  up 
peritonitis.  Yates  was  qualified  as  adminis- 
trator, and  as  such  brings  this  suit  under  the 
employer's  liability  act  of  Alabama.  There 
were  several  counts  in  the  complaint,  framed 
under  the  first  four  subdivisions  of  section 
1749  of  the  Code  of  1896.  The  evidence 
failed  to  reasonably  support  either  count  of 
the  complaint,  and  showed  rather  that  the 
plaintiff's  intestate  came  to  his  death  as  the 
result  of  an  accident,  while  the  evidence  for 
the  defendant  showed  that  the  machinery 
wag  in  good  order,  that  the  ways,  works, 
plant,  and  machinery  were  properly  main- 
tained, and  that  there  was  no  negligence  on 
the  part  of  other  employfis  intrusted  with 
superintendence.  Plaintiff  offered  testimony 
to  show  what  was  said  by  plalntUTs  intestate 
while  assured  that  he  could  not  live.  The 
testimony  offered  is  not  set  out  in  the  record. 
Witness  Mlcheuer  was  allowed  to  testify 
over  the  objection  of  the  plaintiff  that  be  bad 
been  in  the  lumber  business  for  50  years, 
and  was  constantiy  in  and  out  of  the  defend- 
ant's mills  until  January  1,  1904,  when  he 
sold  out  all  Interest  in  the  plant  Objection 
waa  made  because  witness  was  an  Interested 
party  and  the  plaintiff's  intestate  was  shown 
to  be  dead,  and  on  account  of  Interest  in  the 
result  of  a  suit  affecting  decedent's  estate. 
The  injury  alleged  to  have  caused  intestate's 
death  is  averred  as  having  occurred  on  De- 
cember 23,  1903.  Witness  Fluiiimer  was  ex- 
amined as  an  expert,  and  testified  that  be 
was  familiar  with  ripsaw  machines,  but  had 
never  run  a  ripsaw  machine  with  four  rip- 
saws, but  had  operated  a  one-saw  machine. 
Plaintiff  objected  to  this  testimony,  be- 
cause it  was  not  shown  that  witness  was 
familiar  with  four-saw  ripsaw  machines, 
such  as  injured  deceased.  Witness  had 
formerly  testified  that  he  had  been  in  the 
lumber  and  mill  business  for  a  long  time,  and 
was  familiar  with  the  business  and  the  ma- 
chinery used  therein. 

W.  N.  Benson,  for  appellant  Walker  & 
Spragins,  for  appellee. 

ANDUUSON,'  J.  The  complaint  as  origi- 
nally filed  and  as  amended  was  simply  a  suit 
by  Moses  Yates  in  his  individual  capacity, 
until  the  last  amendment  was  added;  and, 
as  the  trial  court  overruled  the  demurrer  to 
the  complaint  a>  last  amended,  there  was  no 
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error  In  tbe  ruling  on  the  demurrers  to  the 
complaint,  as  tboiBe  demurrers  sustaiued  were 
Interposed  to  the  complaint  before  tbe  last 
amendment  was  made.  Bryant  t.  Southern 
R  R.,  137  Ala.  488,  84  South.  562 ;  Lowery  t. 
Daniel,  98  Ala.  451,  18  South.  527 ;  Lucas  v. 
Plttman,  94  Ala.  616,  10  South.  603;  West- 
moreland V.  Foster,  60  Ala.  449*  Agee  ▼. 
Williams,  27  Ala.  644 ;  Marsy  v.  Howard,  91 
Ala.  133,  8  South.  566.  Whether  the  demur- 
rers to  the  pleas  were  properly  or  Improperly 
overruled,  the  plaintiff  cannot  complain, 
since  he  did  not  prove  his  complaint,  and 
could  not,  therefore,  recover. 

Tbe  court  did  not  err  in  not  admitting  as 
evidence  the  declarations  of  plaintiff's  in- 
testate. The  objection  to  the  testimony  of 
witness  Michener  was  properly  overruled. 
His  testimony  in  no  way  related  to  any  trans- 
action with  or  statement  by  the  deceased, 
even  if  he  was  within  the  prohibited  degree, 
as  to  which  it  is  unnecessary  for  us  to  deter- 
mine. Code  1896,  §  1794.  A  proper  predi- 
cate was  laid  for  the  admission  of  the  ex- 
pert evidence  of  witness  Plummer. 

Each  count  of  the  complaint  charges  de- 
fects in  the  ways,  works,  or  machinery  of  de- 
fendant, and  also  charges  the  defendant  with 
a  knowledge  of  said  defects;  and  the  plain- 
tiff utterly  failed  to  prove  these  averments. 
One  of  the  witnesses  (McGee)  did  say  "the 
saws  wabbled  in  their  bearings  that  morn- 
ing," but  this  was  not  enough  to  show  that 
any  of  the  machinery  was  defective  or  out  of 
fix.  Furthermore,  tiiere  was  not  the  slight- 
est evidence  charging  the  defendant  with 
knowledge  of  any  defects,  if  any  existed. 
The  trial  court  properly  gave  the  general 
affirmative  charge  for  the  defendant  Ala. 
Gold  Life  Insn.  Ck>.  v.  Mobile  Mutual  Insu. 
Co.,  81  Ala.  829, 1  South.  561 ;  Tyree  v.  Lyon, 
67  Ala.  1. 

Since  the  plaintiff  failed  to  make  out  his 
case,  it  made  no  difference  whether  the  Jury 
believed  or  disbelieved  the'evldence.  If  they 
believed  It  all,  the  plaintiff  could  not  recover ; 
if  they  disbelieved  it  all,  he  could  not  recover ; 
and  If  they  believed  some  and  disbelieved 
some,  he  still  could  not  recover.  And  thn 
plaintiff  cannot  claim  to  be  injured  by  the 
remarks  of  the  trial  judge  to  the  jury  when 
they  returned  for  further  instructions. 

The  judgment  of  the  circuit  court  iB 
alBrmed. 

McCLBLLAN,  C.  J.,  and  TXSON  and 
SBIPSON,  JJ.,  concur. 


NEWMAN  et  al.  v.  STATE  ex  rel.  LONG  et  al. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  Quo  WABBANTO — PlLINO  OF  IlTFOBMATIOIT — 

Fiat. 

In  a  proceeding  on  information  in  the 
nature  of  a  quo  warranto,  it  is  not  necessary 
to  obtain  a  <iat  for  the  issuance  of  aii  alterna- 
tive writ  before  filing  the  petition  on  Informa- 
tion. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  41, 
Cent.  Dig.  Quo  Warranto,  t  34.] 


2.  COTTBTS  —  FlUNO    PaFERS  —  COBBBCTIOIT  OW 

Date. 

Undw  the  Inherent  power  of  the  court 
to  correct  clerical  errors  and  misprisions,  it 
was  propw  to  permit  the  clerk  to  correct  tbe 
date  of  filing  or  Issuance  of  a  paper  so  as  to 
8i>eak  the  truth. 
a  Qno  Wabbanto— Tbial— Vaoatioh. 

Under  Code  1896,  S  S424,  providhig  that  the 
circuit  court  is  always  open  for  the  trial  of  a 
proceeding  on  information  in  the  nature  of  a 
qno  warranto,  such  a  trial,  whether  held  in  va- 
cation or  term  time.  Is  before  the  court,  and  not 
before  the  judge. 
4.  Sake — Pueas. 

In  quo  warranto  to  oust  a  l>oard  of  dis- 
pensary commissioners  from  the  exercise  of 
their  alleged  powers,  in  that  die  act  creating 
the  board  was  unconstitutional,  pleas  by  which 
the  commissioners  denied  each  and  every  al- 
legation in  the  information,  and  alleged  tliat  in 
d<ung  the  acts  complained  of  they  were  acting 
by  virtue  of  the  authority  contained  in  a  certain 
act,  constituted  no  answer  to  the  writ,  and  were 
demurrable. 
B.  Intoxicatinq    laqxroBS — ^Dispbitbabt   Act 

CONBTITUTIONAXITT. 

Act  Feb.  25,  1903  (Acta  1903,  p.  87), 
creating  a  board  of  dispensary  commissioners  to 
maintain  and  regulate  a  dispensary  in  the  town 
of  Abl>eville,  is  unconstitutional  and  void,  as 
against  pubhc  policy. 

Appeal  from  Circuit  Court,  Henry  County ; 
H.  A.  Pearce,  Judge. 

"Not  olflclally  reported." 

Information  in  the  nature  of  quo  war- 
ranto, on  relation  of  J.  B.  Long  and  others, 
against  Robert  Newman  and  others,  as  in- 
dividuals and  as  a  board  of  dispeuBary  com- 
missioners of  Abbeville,  to  oust  them  from 
the  exercise  of  such  powos.  From  a  decree 
in  favor  of  relators,  defendants  appeaL  Af- 
firmed. 

The  information  alleges  that  the  def endantaT 
acts  as  a  board  and  as  Individuals  in  operat- 
ing said  dispensary  are  in  violation  of  and 
without  authority  of  law,  for  the  reasons  that 
the  act  of  the  Legislature  approved  February 
26,  1903  (Acts  1903,  p.  87),  entitled  "An  act  to 
establish,  maintain,  and  regulate  a  dispensary 
in  the  town  of  Abbeville,  Henry  county,  Ala- 
bama," eta,  is  unconstitutional  and  void, 
aud  prays  that  they  be  restrained  from  fur- 
ther managing,  controlling,  and  conducting 
the  affairs  of  the  dispensary,  or  of  maintain- 
ing the  same.  Summons  was  issued  on  this 
information  November  23,  1904.  The  Judge 
issued  his  flat  on  tbe  19th  day  of  November, 
1904,  ordering  that  an  alternative  writ  of 
quo  warranto  issue  as  prayed  for  upon  peti- 
tioners giving  security  for  cost  as  required  by 
law.  There  was  motion  by  respondents  to 
quash  the  alternative  writ  of  quo  warranto, 
because  the  same  was  issued  before  the  pro- 
ceeding In  this  case  was  commenced  or  filed 
with  the  clerk  of  the  circuit  court  of  Henry 
county,  and  the  writ  itself  was  issued  before 
the  proceeding  commenced  in  this  court. 
ThN'e  was  also  motion  to  dismiss  and  quash 
because  the  court  had  no  authority  to  hear 
and  determine  the  same  in  vacation.  Both 
motions  were  overruled  by  the  court  The 
respondents  filed  the  following  as  pleas  or 


Digitized  by 


Google 


Ala.) 


BENTLET  t.  STATE. 


649 


apiwera  to  the  Information:  "First.  Tbey 
deny  each  and  every  allegation  contained  In 
said  Information:  Second.  They  say  that  In 
doing  the  thing  complained  of  In  said  Infor- 
mation they  are  acting  under  and  by  virtue 
of  the  power  and  authority  contained  in  the 
acts  of  the  L^lslature  of  the  state  of  Ala- 
bama, approved  February  25,  1908,  and  en- 
titled 'An  act  to  establish,  maintain,  and 
regulate  a  dispensary  In  the  town  of  Abbe- 
ville, Henry  county,  for  the  sale  of  spirituous, 
vinous,  or  malt  liquors,  wines,  ciders,  or  other 
intoxicating  liquors,  and  to  establish  and 
perpetuate  a  board  of  commissioners  for  the 
management  of  said  dispensary,  and  for  oth- 
er puriK>se8.'  And  they  deny  that  th^  are 
doing  or  have  done  any  act  In,  about,  or  in 
connection  with  said  dispensary  not  author- 
ized by  said  act" 

P.  A.  McDanlel,  W.  O.  Long,  and  Espy  ft 
Farmer,  for  appellants.  Reid  &  Hill,  for 
appellees. 

DOWDELL,  J.  This  Is  a  proceeding  on 
Information  In  the  nature  of  a  qao  warranto. 
In  such  a  proceeding  It  is  not  necessary 
to  obtain  a  flat  for  the  issuance  of  an  alterna- 
tive writ  before  filing  the  petition  on  infor- 
mation. The  filing  of  such  petition  is  the 
conunencement  of  the  salt  It  appears  that 
security  for  costs  was  filed  at  the  same  time 
of  the  filing  of  the  petition.  This  waa  a  com- 
pliance with  the  statute.  The  courts  have 
the  inherent  i)ower  to  correct  clerical  errors 
and  misprisions  occurring  in  the  proceedings 
dnrlng  the  progress  of  the  suit.  It  was  per* 
fectly  competent  to  permit  the  clerk  to  cor- 
rect the  date  on  any  paper,  so  as  to  speak 
the  truth,  and  show  the  correct  and  true 
date  of  its  filing  or  issuance. 

Under  the  provisions  of  section  3424,  Code 
1898,  the  circuit  court  is  open  at  all  times  for 
the  trial  of  a  proceeding  on  information  in 
the  nature  of  a  quo  warranto,  and,  whether 
such  trial  is  had  at  a  time  within  the  regular 
term  or  vacation  period.  It  is  nevertheless 
a  trial  by  the  court,  and  not  by  the  Judge, 
nnder  the  statute.  Nothing  that  is  said  in 
the  case  of  State  ex  rel.  Grow  v.  Crook,  128 
Ala.  657,  27  South.  334,  is  opposed  to  this. 

Under  the  authority  of  the  case  of  West 
End  V.  State  ex  rel.,  138  Ala.  295,  36  South. 
423,  the  pleas  numbered  1  and  2  were  no 
answer  to  the  writ,  and  the  demurrer  to  these 
pleas  was  therefore  properly  sustained. 

In  answer  to  the  petition  the  third  and 
fourth  pleas  set  up  Act  Feb.  25,  1903  (Loc. 
Acts  1903,  p.  87),  entitled  "An  act  to  es- 
tablish, maintain,  and  regulate  a  dispensary 
in  the  town  of  Abbeville,  Henry  county,"  etc. 
The  validity  of  this  act  is  raised  by  the 
demurrers  to  the  pleas  setting  it  up ;  the  in- 
sistence being  that  the  act  Is  unconstitutional 
and  void.  The  act  in  substance  is  the  same 
as  the  act  of  December  4,  1900,  creating  a 
dispensary  in  the  town  of  Headland  (Acts 
1900-01,  p.  78),  which  was  at  the  present 


term,  in  the  case  of  State  ex  rel.  Espy  v. 
Gates  et  al.,  38  South.  1038,  declared  to  be 
unconstitutional,  on  the  authority  of  Mitchell 
V.  State,  134  Ala.  392,  32  South.  687.  And 
now,  on  authority  of  those  cases,  and  of  the 
case  of  Town  of  Elba  v.  John  J.  Rhodes 
(decided  at  the  present  term)  38  South.  807, 
the  act  in  question  must  also  be  declared 
unconstitutional  and  void.  The  conclusion 
necessarily  affirms  the  Judgment  appealed 
from  in  this  case. 
Affirmed. 

McCLELLAN,  C.  J.,  and  ANDERSON  and 
DENSON,  JJ„  concur. 


BENTLEY  v.   STATE. 
(Supreme  Court  of  Alahama.    April  IS,  1906.) 

1.  In DioniENT— Motion  to  Quash— Obounds. 

Under  Code  1896,  {  5269,  providing  that  no 
objection  can  be  taken  to  an  indictment  on  the 
ground  that  any  member  of  the  grand  jury  was 
not  legally  qualified,  that  the  grand  jurors  were 
not  legally  drawn  or  summoned,  or  on  any  other 
ground  going  to  the  formation  of  the  grand  Jury, 
except  that  the  jurors  were  not  drawn  In  the 
presence  of  officers  designated  by  law,  and  that 
no  objections  can  be  taken  to  the  formation  of  a 
special  grand  juiy  summoned  by  direction  of 
the  court,  objections  that  the  grand  Jury  which 
preferred  the  indictment  was  organized  without 
autliorlty  of  law,  and  that  no  order  was  given 
by  the  judge  directing  the  clerk  to  Issue  a  venire 
for  such  grand  jury,  were  not  grounds  for  a 
motion  to  quash  the  indictment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  g  481.J 

2.  AxTESATioN  or  Instbuhents— Deeds— In- 

TEBJLINEATIONS  —  ADMISSIBIUTT      IN       EVI- 
DENCE. 

Evidence  that  a  witness  had  had  a  deed 
for  more  than  SO  years  since  it  had  been  de- 
livered to  him,  and  that  the  erasures  and  inter- 
lineations were  in  the  deed  when  it  came  into 
his  possession,  and  that  no  erasures  or  inter- 
lineations had  been  made  since  that  time,  was 
sufficient  to  permit  the  introduction  of  the  deed 
In  evidence,  notwithstanding  the  erasures  and 
interlineations. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Alteration  of  Instruments,  §  211.] 

8.  Tbesfass  —  Wabnino  —  Defenses  —  Evi- 
dence. 

Where  prosecutor  had  had  actual  possession 
of  the  premises  alleged  to  have  been  trespassed 
upon  for  more  than  40  years,  up  to  the  time  he 
warned  defendant,  and  when  the  warning  was 
given  defendant  was  not  on  the  premises,  but 
came  on  them  thereafter,  and  defendant  knew 
that  prosecutor  had  been  in  actual  possession  of 
the  premises  at  the  time  the  line  waa  pointed 
oat  to  him,  the  fact  that  defendant  had  been 
across  such  line  on  several  occasions  before  the 
warning  was  given,  and  that  he  went  over  on 
prosecutor's  land  and  began  to  clear  it  off  for 
the  purpose  of  cultivating  it,  was  insufficient  to 
destroy  prosecutor's  actual  possession,  and  con- 
stitutM  no  defense  to  the  trespass. 
4.  Same— Evidence. 

Where,  in  a  prosecution  for  trespass  aftei 
warning,  tliere  was  no  pretense  of  a  previous 
actual  possession  of  the  land  by  defendant  or 
tiiose  under  whom  be  claimed,  a  bond  for  titie 
from  defendant's  vendor  and  a  deed  to  such 
vendor  were  properly  excluded. 
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6.  Cbihimal  Law— Dkkubbebs  to  Irdictkxnt 
— Appkai>— Review. 

Where  alleged  demnrran  to  an  indictment 
were  not  aet  oat  in  the  record,  and  there  waa 
nothing  to  ahow  the  grounds  thereof,  a  rulinc 
of  the  trial  coart  thereon  could  not  be  reviewea 
on  appeal. 

Appeal  from  Olrcnit  Oonrt,  Cleburne  Coun- 
ty; John  Pelbam,  Judge. 

"To  be  officially  reported." 

James  R.  Bentley  was  convicted  of  tres- 
pass after  warning,  and  he  appeals.  Af- 
firmed. 

Defendant  moves  the  court  to  quash  the 
indictment:  "(1)  For  that  said  indictment 
was  preferred  by  an  illegally  organized  grand 
Jury.  (2)  Tor  that  the  grand  Jury  which 
preferred  said  indictment  was  organized 
without  authority  of  law.  (3)  For  that  no 
order  was  given  by  the  Judge  of  the  circuit 
court  directing  the  clerk  of  said  court  to  Is- 
sue a  venire  for  the  grand  Jury  which  pre- 
ferred said  indictment  (4)  For  that  it  is 
provided  by  law  that  no  grand  jury  for  the 
circuit  court  of  Cl^urne  county  shall  be  simi- 
moned  unless  the  Judge  of  said  circuit  court 
shall  by  an  order  in  writing  direct  the  clerk 
of  said  court  to  issue  a  venire  for  such  grand 
jury,  in  which  case  only  the  clerk  shall  is- 
sue anch  voilre." 

W.  M.  Bamett  was  introduced  by  the  state 
and  testified  as  follows :  He  had  owned  the 
land  upon  which  he  had  resided  for  more 
than  40  years;  that  defendant  resided  on  a 
farm  immediately  south  of  the  land  owned 
and  occupied  by  him,  and  that  defendant 
had  resided  on  the  land  since  February,  1904 ; 
that  the  land  so  owned  by  witness  was  cul- 
tivated and  used  by  Kllgrow  and  others  for 
more  than  40  years.  Witness  testified  that 
the  deed  to  the  land  was  made  to  him,  and 
that  be  was  acquainted  with  the  signatures 
of  the  grantors,  and  knew  the  signatures  to 
be  those  of  the  persons  named  as  grantors 
in  the  deed,  and  that  the  gn^antors  were  dead. 
He  further  testified  that  he  had  had  the  deed 
ever  since  It  had  been  delivered  to  him,  more 
than  SO  years  ago,  and  that  the  erasures  and 
interlineations  were  in  said  deed  when  it 
came  to  his  possession,  Just  as  they  now 
appear,  and  that  no  erasures  or  Interlinea- 
tions bad  been  made  in  the  deed  since  it  came 
Into  his  possession. 

Andrew  Bamett  testified  as  follows :  That 
he  was  present  when  his  father  had  notified 
the  defendant  not  to  come  over  the  line,  and 
on  his  father's  land  at  the  time  when  his 
father  had  shown  defendant  where  the  line 
was;  that  his  father  had  been  in  possessi(m 
of  this  land  as  long  as  witness  could  remem- 
ber, and  the  witness  was  35  years  old ;  that 
his  father  showed  the  defendant  where  the 
line  was,  and  after  his  father  had  notified 
the  defendant  nottocome  across  the  line,  and 
not  to  enter  upon  the  land,  the  defendant 
came  back  the  next  morning;  that  he  saw 
defendant  when  he  came  across  the  line  next 
morning,  and  went  to  work  on  his  father's 
land. 


Eilgrow's  testimony  was  practically  to  the 
same  effect 

The  following  charges  we're  refused  to  de- 
fendant: "(6)  The  court  charges  the  Jury 
that  If  the  defendant  was  upon  the  premises 
in  dispute  In  January  before  the  warning 
was  given,  and  continued  to  go  upon  said 
lands,  and  exercised  act  of  ownership  over 
it  to  the  time  of  the  alleged  warning,  you 
should  acquit  him.  (6)  The  court  charges 
the  Jury  that  If  they  believe  from  the  evi- 
dence that  the  defendant's  possession  at  the 
time  of  the  alleged  warning  was  adverse  to 
Barnett's,  then  the  defendant  cannot  be  con- 
victed of  trespass  after  warning.  (7)  The 
court  charges  the  Jury  that  if  they  believe 
the  evidence  they  should  then  acquit  the  de- 
fendant (8)  The  court  charges  the  Jury 
that  If  the  defendant  went  upon  the  prem- 
ises in  dispute  In  January  before  this  prose- 
cution was  instituted,  and  that  his  posses- 
sion of  said  premises  continued  from  that 
time  up  until  March  4  or  6,  1904,  and  was 
adverse  to  Barnett's  claim  or  title  and  pos- 
session, then  yon  should  acquit  the  defendant 

Burton  &  McMaham  and  H.  D.  Merrill,  for 
appellant  Massey  Wilson,  Atty.  Oen.,  for 
the  State. 

DOWDELL,  J.  The  defendant  was  tried 
and  convicted  on  an  indictment  for  trespass 
after  warning.  A  motion  was  made  by  the 
d^endant  to  quash  the  Indictment,  which 
was  overruled  by  the  court  No  proof  waa 
offered  In  support  of  the  grounds  of  the  mo- 
tion, even  if  a  motion  to  quash  was  the  prop- 
er practice.  But  under  the  statute  no  such 
objections  as  stated  In  the  grounds  of  the  mo- 
tion could  be  made  to  the  indictment  Code 
1896,  S  6269.  There  was  no  error  In  over- 
ruling the  motion. 

The  objection  of  the  defendant  to  the  deed 
offered  in  evidence  by  the  state,  on  the 
grounds  of  nnexplalned  erasures  and  inter- 
lineations appearing  on  Its  face,  was  suf- 
ficiently met  and  overcome  by  the  testimony 
of  the  state's  witness  Barnett  The  objec- 
tions to  certain  portions  of  the  testimony 
of  the  witnesses  R.  L.  Kllgrow  and  Andrew 
Barnett  as  shown  in  the  bill  of  exceptions, 
were  wholly  without  merit  and  the  action 
of  the  court  taken  thoreon  was  free  from 
error. 

The  prosecutor  and  defendant  were  ad- 
jacent landowners.  The  defendant  purchas- 
ed and  moved  on  bis  land  In  January  or 
February,  1904.  The  undisputed  evidence 
showed  that  the  prosecutor  had  been  in  the 
actual  possession  of  the  premises  alleged  to 
have  been  trespassed  on  for  more  than  40 
years,  up  to  the  time  that  he  warned  the  de- 
fendant; that  when  be  warned  the  defend- 
ant, the  defendant  was  not  on  the  premises, 
but  came  upon  the  same  after  such  warn- 
ing; the  line  between  the  prosecutor's  land 
and  defendant's  had  been  pointed  ont  to  the 
defendant  and  he  (the  def aidant)  knew  that 
the  prosecutor  had  been  In  the  actual  pos- 
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Beaalon  of  the  premises  In  question  at  the 
time  the  line  was  pointed  ont  to  the  defend- 
ant The  defendant  testified  "that  he  bad 
been  across  said  line  on  several  occasions, 
two  or  three  days  before  said  Bamett  noti- 
fied hlffl  not  to  enter  on  said  land  and  not  to 
come  on  said  lands;  that  he  had  gone  orer 
on  said  land  and  began  to  clear  It  oflC  for  the 
purpose  of  putting  It  Into  cultivation."  Such 
wrongful  acts  on  the  part  of  the  defendant 
could  not  operate  to  destroy  the  actual  pos- 
session of  the  prosecutor,  and  thus  allow 
the  defendant  to  evade  the  purposes  and 
penalty  of  the  statute.  The  facts  in  this 
case  wholly  distinguish  it  from  the  case  of 
Branson  v.  State  (Ala.)  87  South.  197,  where 
the  defendant  was  on  the  land  and  In  the 
actual  possession  when  he  received  the  notice. 
Here  the  defendant  was  not,  but  re-entered 
after  receiving  the  warning. 

There  was  no  pretense  of  a  previous  actual 
possession  of  the  land  by  the  defendant,  or 
of  those  under  whom  be  claimed;  and  the 
bond  for  title  from  Merrill  to  the  defendant, 
and  the  deed  from  Fruit  Hurst  Company  to 
Merrill,  were  properly  excluded.  As  was 
said  in  Watson  v.  State,  63  Ala.  28:  "The 
statute  is  Intended  for  the  protection  of  the 
possession  of  real  estate  against  the  entry 
of  Intruders  or  trespassers ;  and  it  cannot  be 
made  to  sorve  all  the  purposes  of  an  action 
of  trespass  quare  dausum  fregtt,  nor  convert- 
ed into  an  action  of  ejectment,  in  which  the 
title  and  right  of  possession  may  be  deter- 
mined." From  the  foregoing  it  will  be  seen 
that  the  court  properly  refused  the  written 
charges  requested  by  the  defendant 

The  judgment  entry  recites  a  ruling  by 
the  court  on  demurrers  to  the  Indictment; 
but  as  the  demurrers  are  not  set  ont  In  the 
record,  and  there  is  nothing  to  show  what 
the  grounds  of  the  demurrers  were,  we  cannot 
review  this  ruling.  Finding  no  reversible  er- 
ror in  the  record,  the  judgment  must  l>e  af- 
firmed. 

Afllrmed. 

McGLEIiliAN,  a  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


HAND  et  aL  v.  STAPLETTON  et  aL 
(Saprem*  Court  of  Alabama.    Dec.  19,  1905.) 

1.  Gonars— FsEviotrs  Decision  as  Contboi/- 
uiro. 

Former  decisions  construing  a  statute 
should  not  be  disturbed,  unless  there  are  cogent 
reasons  for  holding  that  the  former  coostruction 
was  erroneous;  but  the  magnitude  of  the  in- 
terests involved  and  the  fact  that  the  last  de- 
cision was  by  divided  court  are  sufficient  rea- 
son for  re-ezamlnation  of  the  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Courts,  {  3ia] 

2.  CouRTixB  —  Rbhovai.  or  CouHTT  Seat  — 

GONBTBDCnOIf  OF  STATTTTE. 

Act  Feb.  6,  1901  (Acta  1900-01,  p.  7B4), 
for  the  removal  of  the  county  seat  of  B.  county 
in  section  1  provides  for  the  removal  of  said 
county   seat    Sections   2-S    (pages   754,   755) 


appoint  commbsionerB  to  reosive  subscriptions 
to  sell  certain  property  belonging  to  the  county, 
and,  when  tliey  have  solvent  subscriptions  to  a 
certain  amount  and  the  proper  site,  to  provide 
for  building  the  courthouse  and  jail  on  April 
1,  1901.  Section  6  directs  the  commissioners' 
court  at  its  February  term  to  "ascertain  and 
certify  to  the  board  of  commissioners  *  *  * 
what  amount  of  money"  tlie  county  can  con- 
tribute durine  the  year  1901  without  Increasing 
the  tax  of.  said  conn^.  Section  7  provides  tliat 
the  county  shall  pay  all  the  expenses  of  the 
moving  and  building,  provided  the  amount  nec- 
essary "Is  on  hand  or  can  be  raised  by  said 
county  without  increasing  the  tax  rate.  Sec- 
tion 10  (page  756)  places  the  entire  matter  in 
the  hands  of  the  courthouse  commissioners,  and 
provides  ttiat  with  the  exception  of  certain 
preliminary  matters,  the  act  snail  not  take  ef- 
fect until  it  Is  ascertained  by  them  that  the 
amount  "to  be  paid"  by  the  county,  in  addition 
to  the  other  sums  to  lie  used,  "will  not  require 
an  increase  of  the  present  tax  rate  of  said 
county  to  pay  the  same."  Heid,  that  the  court- 
house commissioners  were  to  ascertain  what  tlie 
buildings  would  cost  whether  they  could  so 
arrange  the  payments  for  the  same  that  a  por- 
tion of  the  money  could  be  paid  in  yearly  in- 
stallments, then  by  conference  with  the  county 
commissioners  what  amounts  they  could  con- 
tribute annually  without  necessitating  an  in- 
crease of  the  tax  rate,  and  if  by  utilizing  those 
payments  the  i>ulldings  could  be  erected  they 
were  to  proceed  to  the  erection  of  the  same. 

Appeal  from  Chancery  Court  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

"To  be  offlcially  reported." 

Bill  by  Gus  B.  Stapleton  and  others  against 
James  D.  Hand  and  others.  From  a  decree 
rendered  on  overruling  a  demurrer  to  the  bill, 
defendants  appeal.    Reversed. 

See  87  South.  302. 

This  is  a  bill  filed  by  Gus  B.  Stapleton  and 
others  against  the  officers  and  the  commis- 
sioners appointed  for  the  removal  of  the 
county  seat  of  Baldwin  county,  Ala.,  from 
Daphne,  in  said  county,  to  Bay  Minette,  in 
said  county,  and  also  against  the  board  of 
county  commissioners.  The  complainants  al- 
lege that  they  are  taxpayers  and  citizens  of 
Baldwin  county,  and  that  the  respondents  are 
endeavoring  to  sell  the  courthouse  and  jail 
property  at  Daphne,  and  to  build  and  con- 
struct a  courthouse  and  jail  and  to  remove 
the  comity  seat  together  with  the  records, 
etc.,  to  Bay  Minette,  and  praying  for  an  In- 
junction restraining  said  respondent  from 
disposing  of  said  property  at  Daptme  and 
from  spending  any  money  in  and  about  erect- 
ing a  jail  and  courthouse  and  removing  the 
records  to  Bay  Minette.  They  allege  that  the 
act  under  the  authority  of  which  this  is 
about  to  be  done  is  unconstitutional  and 
void,  or  at  least  is  uncertain,  and  therefore 
Inoperative.  There  was  demurrer  to  the  bill, 
which  was  overruled  by  the  chancellor,  and 
from  that  decree  on  demurrer  this  appeal 
is  taicen. 

Stevens  &  Lyons,  and  Ervin  &  McAleer, 
for  appellants.  Gregory  L.  &  H.  T.  Smith, 
for  appellees. 

SIMPSON,  J.  The  decision  of  this  case 
depends  in  a  large  measure  on  the  construc- 
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tlon  to  be  given  to  the  act  of  February  6, 
1901,  for  the  removal  of  the  county  seat  of 
Baldwin  county.  Acts  1900-01,  p.  754.  As 
this  matter  has  been  before  this  court  twice, 
and  the  decisions  concur  in  the  construction 
of  this  act,  the  construction  which  this  court 
has  placed  upon  said  act  should  not  be  dis- 
turbed, unless  there  are  cogent  reasons  for 
holding  that  the  forum  construction  was 
erroneous ;  but  the  magnitude  and  importance 
of  the  interests  involved,  and  the  fact  that 
the  last  decision  was  by  a  divided  court,  sug- 
gest that  it  is  proper  to  re-examine  the  ques- 
tion. 

The  first  section  of  said  act  provides  that 
the  county  seat  of  said  county  "Is  hereby 
permanently  located  In  the  town  of  Bay  Mln- 
ette."  Sections  2-5  appoint  the  commission- 
ers and  authorize  them  to  receive  subscrip- 
tions, to  sell  certain  property  belonging  to  the 
county,  and,  when  they  have  received  solvent 
subscriptions  amounting  to  $3,000  and  a  prop- 
er site,  to  advertise  for  plans  and  specifica- 
tions and  to  award  the  contract  for  building 
the  courthouse  and  Jail  on  the  1st  of  April, 
1901.  Section  6  simply  directs  the  commis- 
sioners' court  at  its  February  term  to  "as- 
certain and  certify  to  the  board  of  commis- 
sioners, •  •  •  what  amount  of  money" 
the  county  can  contribute  during  the  year 
1901  without  increasing  the  tax  of  said  coun- 
ty. It  does  not  give  any  intimation  why  this 
requirement  Is  made,  nor  does  it  suggest  that 
this  Is  all  that  the  county  is  ever  to  appropri- 
ate to  the  building  of  the  courthouse.  The 
only  restriction  Is  that  the  amount  so  ap- 
propriated shall  not  necessitate  the  raising  of 
the  tax  rate,  which  really  could  not  be  done 
during  that  tax  year,  as  the  rate  had  already 
been  fixed.  If  the  Legislature  had  Intended 
that  no  more  money  should  be  appropriated 
by  the  county,  It  would  have  been  very  easy 
and  natural  to  have  simply  stated  that  If  the 
other  amounts  raised,  together  with  the 
amount  thus  appropriated  by  the  county,  were 
not  sufficient  to  pay  for  the  buildings,  the  act 
was  not  to  go  into  effect  It  does  not  do  so, 
but  goes  on  In  section  7  to  provide  that  the 
county  shall  pay  all  the  expenses  of  removal 
and  building,  provided,  not  that  the  amount 
so  appropriated,  with  other  funds,  shall  be 
sufficient,  but  that  the  amoimt  necessary  "is 
on  hand,  or  can  be  raised  by  said  county 
without  Increasing  the  tax  rate."  It  is  evi- 
dent that  at  the  time  of  building  the  amount 
contributed  in  1901  would  be  already  "on 
hand,';  so  that  the  reference  to  what  "can  be 
raised  by  said  county"  must  refer  to  the 
future,  indicating  that  the  county  was  to  raise 
other  sums  In  the  future;  the  only  limit  be- 
ing that  it  must  not  necessitate  an  Increase 
In  the  tax  rate.  Then  the  tenth  section 
places  the  entire  matter  In  the  hands  of  the 
courthouse  commissioners,  and  provides  that, 
with  the  exception  of  the  preliminary  matters 


committed  to  them,  the  act  shall  not  take  ef- 
fect until  It  Is  ascertained  by  them  that  the 
amount  "to  be  paid"  by  the  county,  in  addi- 
tion to  the  other  sums  to  be  used,  "will  not 
require  an  Increase  on  the  present  tax  rate 
of  said  county  to  pay  the  same."  This  can- 
not possibly  refer  to  the  amount  contributed 
by  the  county  in  1901,  for  that  would  be  al- 
ready "raised"  and  paid  by  the  commission- 
ers, and  not  "to  be  paid,"  and  in  raising  it 
the  county  commissioners  would  have  already 
ascertained  that  it  could  be  paid  without  in- 
creasing the  tax  rate.  The  duty  as  to  that 
amount  was  placed  on  the  county  conunls- 
sioners,  not  on  the  courthouse  commissioners. 
It  would  be  meaningless,  then,  to  require  tbe 
courthouse  commissioners  to  ascertain  wheth- 
er the  payment  of  that  amount  by  the  county 
would  necessitate  an  increase  of  the  tax  rate. 

Giving  a  field  of  operation  to  all  of  the 
sections  of  tiie  act,  it  is  evident  that  the 
courthouse  commissioners  were  to  ascertain 
what  the  buildings  would  cost,  whether  thej 
could  80  arrange  the  payments  for  the  same 
that  a  portion  of  the  money  could  be  paid  in 
yearly  installments,  then  by  conference  with 
the  county  commissioners  what  amounts  they 
could  contribute  annually  without  necessi- 
tating an  increase  of  the  tax  rate,  and  If  by 
utilizing  those  payments,  with  other  funds  on 
hand,  the  building  could  be  erected,  they  were 
to  proceed  with  the  erection  of  the  same. 
As  said  by  Justice  TYSON  in  his  dissenting 
opinion  (140  Ala.  660,  37  South.  362),  "the 
whole  context  of  the  act  shows  that  the 
Legislature  did  not  contemplate  that  the  new 
courthouse  and  Jail  would  or  could  be  built 
with  the  coimty  contribution  limited  to  what 
the  taxes  of  1901  would  enable  the  court 
of  county  commissioners  to  contribute.  The 
single  purpose  of  the  legislative  restriction 
was  that  the  object  should  be  accomplished 
without  the  necessity  of  increasing  the  then 
tax  rate,  and  the  nature  of  the  undertaking 
and  the  words  of  the  statute  show  that  the 
use  of  taxes  for  future  years  at  the  same  rate 
was  contemplated."  It  is  shown,  from  the 
evidence  in  the  case,  that  said  courthouse 
commissioners  have  legally  and  properly  as- 
certained the  facts  necessary  to  make  the  act 
effectual,  and  have  properly  proceeded  In  ac- 
cordance with  the  powers  conferred  upon 
them  to  have  the  buildings  referred  to  in 
said  act  erected.  The  case  of  Hand  et  al.  v. 
Stapleton,  135  Ala.  161,  33  South.  689,  and  the 
same  case  in  140  Ala.  560,  37  South.  362, 
in  so  far  as  they  conflict  with  this  opinion  are 
overruled.  A  decree  will  be  here  rendered, 
reversing  the  decree  of  the  chancery  court, 
dissolving  the  Injunction  heretofore  granted, 
and  dismissing  the  bill. 

Reversed  and  rendered. 

HARALSON,    TYSON,    DOWDBIiLk    AN- 
DERSON, and  DENSON,  JJ.,  concur. 
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STAKELT    T.    EXECUTIVE    COMMITTBB 
OF  FOREIGN  MISSIONS  OF  PRES- 
BYTERIAN CHURCH. 

{Supreme  Court  of  Alabama.    Dec.  21,  1906.) 

Executors  and  ADifmiSTBAiOBS — PsEaEitTA- 
TiOR  OF  Claims — ^Lhotatioits. 

The  claim  against  the  estate  of  S.,  a  de- 
<»a8ed  surety  on  the  bond  of  the  executor  of 
H.,  by  B.,  to  whom  H.  made  a  bequest,  if  there 
be  anything  left  after  the  payment  of  bequests 
from  anything  remaininic  after  the  termination 
of  a  life  estate  giren  by  the  will,  is  a  contin- 
gent one,  which  accrues  only  on  the  rendition 
of  a  decree  against  the  executor  on  the  final 
settlement  of  the  estate  of  H.,  so  that,  as  re- 
quired by  Code  1896,  U  129,  130,  it  is  pre- 
sented within  12  months  after  its  accrual ;  suit 
thereon,'  prosecuted  continuously,  having  been 
commenced  against  the  estate  of  S.  within  12 
months  after  such  decree. 

Appeal  from  Circuit  Ooart,  BuUock  Coun- 
ty; A.  A.  Evans,  Judge. 

"To  be  officially  reported." 

Action  by  the  Execntire  Committee  of 
Foreign  Missions  of  the  Presbyterian  Church 
against  J.  O.  Stakely,  executor.  From  an 
order  granting  plaintiff  a  new  trial,  defend- 
ant appeals.    AfSrmed. 

J.  D.  Norman,  for  appellant  D.  S.  Be- 
thnne,  for  appellee. 

DENSON,  J.  The  will  of  Lucy  A.  Hopper 
waa  dnly  probated  in  the  probate  conrt  of 
Bullock  county  on  the  7th  day  of  Septem- 
ber, 1888,  and  letters  testamentary  thereon 
were  on  that  day  Issued  by  said  court  to 
J.  O.  Stakely  as  the  executor  of  the  will. 
W.  M.  Stakely,  Sr.,  was  one  of  the  suretiea 
on  J.  O.  Stakely's  bond  as  such  executor.  W. 
M.  Stakely  died  testate  In  1898,  his  will  was 
duly  probated  In  the  probate  court  of  Bul- 
lock county,  and  on  the  13th  day  of  Septem- 
ber, 1898,  letters  testamentary  were  regular- 
ly Issued  to  J.  O.  Stakely  as  one  of  the 
ezecutora  named  In  the  will  to  execute  the 
same,  and  be  was  at  the  trial  of  this  cause 
In  the  discharge  of  the  dntles  of  such  exec- 
utorship. Mrs.  Lucy  A.  Hopper  devised  and 
bequeathed  to  her  stepdaughter,  Sarah  Ellen 
Hopper,  a  life  estate  In  all  her  property,  and 
by  other  Items  In  her  will  she  directed  the  dis- 
position of  the  property  that  might  remain 
at  the  death  of  Sarah  Ellen,  and  by  the  terms 
of  the  will  the  plaintiff  In  this  case  was 
made  a  residuary  legatee.  Sarah  Ellen  Hop- 
per, the  life  tenant  under  Mrs.  Hopper's 
will,  died  on  the  29th  day  of  May.  1001. 
J.  O.  Stakely,  as  the  executor  of  Mrs.  Hop- 
per's will,  made  a  final  settlement  of  Mrs. 
Hopper's  estate  in  the  probate  court  of  Bul- 
lock county  on  the  20th  day  of  April,  1903. 
On  the  settlement  a  decree  was  rendered 
by  the  court  against  the  executor,  J.  O. 
Stakely,  and  in  favor  of  the  plaintiff  (appel- 
lee here),  in  the  sum  of  $3,562.62,  and  the 
decree  was  never  paid.  Execution  was  du- 
ly Issued  on  said  decree  from  the  probata 
conrt,  and  regularly  returned  by  the  sheriff 
of  tte  county  "No  property  found."    This 


suit  was  commenced  on  the  12tb  day  of  De- 
cember, 1003,  by  the  plaintiff,  against  J.  O. 
Stakely,  as  the  executor  of  the  estate  of  W. 
M.  Stakely,  Sr.,  deceased,  to  recover  the 
amount  of  the  said  decree.  In  defense  of 
the  suit  the  defendant  set  up  the  statute  of 
nonclalm,  and  on  the  trial  there  was  a  verdict 
and  Judgment  for  the  defendant  On  motion 
made  by  the  plaintiff  the  court  set  aside 
the  verdict  and  judgment  and  granted  to 
the  plaintiff  a  new  trial,  and  from  the  order 
granting  the  new  trial  the  defendant  prose- 
cuted this  appeal. 

The  question  presented  by  the  record  for 
our  determination  is  the  sufficiency  vel  non 
of  the  defense  of  the  statute  of  nonclalm. 
Code  1896,  SS  120,  130.  To  correctly  solve 
the  question,  it  is  necessary  to  determine 
when  the  claim  of  the  plaintiff  accrued 
against  the  estate  of  W.  M.  Stakely,  Sr.. 
deceased.  The  Insistence  of  the  defendant 
with  respect  of  the  defense  Is:  First  that 
the  legacy  in  favor  of  the  plaintiff  under 
Mrs.  Hopper's  will  vested  on  the  death  of 
the  testatrix,  and  therefore  that  the  plaln- 
tlfTs  claim  accrued  on  the  death  of  the  tes- 
tatrix; second,  that  if  the  legacy  did  not 
vest  on  the  death  of  the  testatrix  it  did  on 
the  death  of  the  life  tenant ;  that  if  it  vested 
on  the  death  of  the  testatrix,  the  claim 
should  have  been  .  filed  within  12  months 
from  the  grant  of  letters  of  executorship  on 
the  estate  of  W.  M.  Stakely,  Sr.,  deceased; 
that  if  it  vested  on  the  death  of  the  life 
tenant  that  was  the  date  on  which  the  claim 
accrued,  and  it  should  have  been  filed  a^ 
a  claim  against  the  estate  of  W.  M.  Stakely, 
Sr.,  deceased,  within  6  months  from  the 
death  of  the  life  tenant,  which  event  oc- 
curred on  the  29th  day  of  May,  1901.  The 
claim  was  not  filed  within  either  of  the 
periods  above  named. 

It  is  well  settled  that  the  law  favors  the 
vesting  of  legacies,  and  will  not  adjudge 
them  contingent,  unless  the  provisions  of 
the  will  show  the  testator  intended  to  make 
them  such.  Foster  v.  Holland,  66  Ala.  474. 
Plaintiff's  legacy  depended  upon  whether  or 
not  there  was  anything  left  after  the  other 
legacies  had  been  paid.  The  language  of 
the  third  Item  of  the  will  is:  "Of  moneys, 
notes,  and  bonds,  should  there  be  any  re- 
maining, I  give  to  Mrs.  Mary  E.  Watt,  of 
Seguln,  Texas,  five  hundred  dollars,  and  to 
her  daughter,  Mrs.  Julia  Lyde,  of  Montague, 
Texas,  five  hundred  dollars.  Should  there 
be  a  remainder,  I  give  to  the  aforesaid  Lucy 
C.  Smith  the  amount  of  one  thousand  dol- 
lars, and  the  balance,  if  any,  to  the  Board 
of  Foreign  Missions  of  the  Presbyterian 
Church  South."  Clearly  the  bequest  of  the 
plaintiff  was  contingent  upon  a  balance  be- 
ing left  after  the  payment  of  the  other  lega- 
cies. It  was  the  intention  of  the  testatrix 
to  make  it  so  contingent  and  the  plaintiff's 
right  was  that  of  residuary  legatee,  and  its 
claim  could  not  accrue  until  it  was  ascer- 
tained that  there  would  be  a  balance  over. 
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Without  a  balance  over  after  the  payment 
of  the  other  legacies,  there  could  not  baye 
possibly  vested  in  the  plaintiff  any  legacy 
vmder  the  will ;  but,  when  It  was  ascertained 
that  there  was  sncb  balance,  immediately 
plaintiff's  claim  accrued.  Marr  y.  McCal- 
lough,  6  Port  507;  Foster  y.  Holland,  56 
Ala.  474;  Campbell  v.  Weakley,  121  Ala. 
64,  25  South.  694.  In  the  case  of  Fretwell 
y.  McI<emore,  62  Ala.  124,  on  page  148, 
this  court  said:  "The  claim  now  preferred 
is  to  charge  the  assets  for  administration 
in  the  hands  of  the  personal  representatiye 
of  the  surety  (on  the  administrator's  bond) 
with  the  satisfaction  of  a  devastavit  im- 
putable to  the  principal  long  prior  to  the 
death  of  the  surety.  It  would  nullify  the 
purposes  of  the  statute  to  exempt  this  claim 
from  its  operation.*;  In  that  case  there  had 
been  no  final  settlement  by  the  adminis- 
trator, bat  the  proceeding  was  by  bill  in 
equity  to  recover  on  the  grounds  as  above 
stated ;  and  it  was  there  held  that  the  com- 
plainant's claim  accrued  at  the  time  the 
devastavit  was  committed,  and  that  it  should 
have  been  presented  against  the  estate  of 
the  surety  within  18  months  (the  period 
then  provided)  from  the  issuance  of  letters 
of  administration.  In  this  case  at  bar  there 
Is  no  proof  of  any  devastavit. 

The  case  of  McDowell  v.  Brantley,  80 
Ala.  173,  was  an  equity  case.  In  which  the 
cestui  que  trust  filed  a  bill  against  the 
trustee,  one  of  the  snryiving  sureties  on  bis 
l>ond,  and  the  administratrix  of  the  estate 
of  the  deceased  surety  on  his  bond  for  an 
account  and  settlement  of  the  trust  The 
bin  was  filed  in  1884,  and  averred  that  the 
trustee  was  appointed  in  January,  1877,  and 
gave  l>ond  for  the  faithful  administration 
of  the  trust  with  McDowell  and  Burford  as 
bis  sureties;  that  the  surety  Burford  died 
in  1877,  and  in  April,  1877,  Mrs.  M.  M.  Bur- 
ford was  appointed  administratrix  of  his 
estate.  The  bill  did  not  aver  that  any  claim 
on  account  of  any  default  on  the  part  of 
the  trustee  had  ever  been  presented  against 
Burford's  estate,  wherefore  the  administra- 
trix demurred,  thus  presenting  the  statute 
of  nonclalm  as  a  defense  to  the  bill.  The 
court  through  Stone,  C.  J.,  said:  "The 
bond  in  this  case,  like  the  bonds  of  public 
officers,  executors,  administrators,  and  guard- 
ians, was  an  obligation  to  do  certain  duties 
and  execute  certain  trusts,  which  in  their 
administration  run  through  many  years. 
If  presentation  were  required  In  such  cases 
before  actual  default  committed,  it  could 
only  be  of  the  penalty  of  the  bond — ^nothing 
more  definite,  and  nothing  less  in  amount 
In  this  cose  the  claim  would  have  been 
$8,000,  the  penalty  of  the  bond.  This,  too, 
at  a  time  when  there  was  no  known  de- 
fault and,  for  aught  that  we  can  know, 
there  was  in  fact  no  default  The  bill 
shows  no  default  until  January,  1884.  The 
profession  know  well  what  effect  the  presen- 
tation  of   claims    has   on   administrations. 


They  generally  tie  np  the  assets,  delay  dffl- 
bnrsements  and  distributions,  and  frequently 
lead — ^rightfully  lead — to  report  of  insol- 
vency, order  for  sale  of  real  estate,  and 
many  other  consequences  not  necessary  to 
be  mentioned.  And  in  such  cases  as  this 
all  these  consequences  might  be  entailed  on 
the  administration,  and  for  an  unknown 
nnmber  of  years,  when  in  fact  there  was 
no  default  and  no  claim  had  accrued.  The 
Legislature  cannot  be  supposed  to  have  con- 
templated or  intended  such  results  as  these." 
It  was  held  that  Mrs.  Burford's  demurrer 
was  properly  overmled. 

It  seems  to  us  that  the  reasoning  in  the 
case  quoted  from  Is  apposite  here.  What 
claim,  we  ask,  for  what  amount  would  the 
plaintiff  have  presented  Its  claim  against 
the  administrator?  The  facts  show  no  de- 
fault prior  to  the  failure  to  pay  the  decree 
rendered  on  the  final  settlement  ascertain- 
ing the  amount  of  plaintiff's  legacy.  It  may 
be  that  the  liabili^  of  the  executor  to  the 
plaintiff  could  not  have  been  ascertained  be- 
fore i)ie  day  of  the  final  settlement;  at  any 
rate.  It  was  not  We  conclude  the  facts  in 
this  case  do  not  show  that  the  plalntlfTs 
claim  had,  within  the  meaning  of  the  statute, 
accrued  before  the  rendition  of  the  decree 
on  the  final  settlement  Code,  SS  129,  130; 
McDowell  V.  Brantley,  supra;  Neil  v.  Cun- 
ningham, 2  Port  171 ;  Fretwell  y.  McLemore, 
snpra;  Rives  y.  Flinn,  47  Ala.  481;  Ward 
V.  Yonge,  46  Ala.  474;  Presley  v.  Weakley. 
135  Ala.  517,  38  South.  434,  93  Am.  St  Rep. 
39.  This  suit  was  commenced  within  12 
months  from  the  time  the  decree  of  the  final 
settlement  was  rendered,  and  has  been  prose- 
cuted without  abandonment  This  elimi- 
nates the  question  as  to  the  sufficiency  of 
the  presentation  of  the  claim  against  the 
estate  after  the  rendition  of  the  decree. 
Floyd  v.  Clayton,  67  Ala.  265. 

The  Judgment  appealed  from  is  affirmed. 

TISON,  SIMPSON,  and  ANDERSON.  JJ, 
concur. 


ALABAMA  GREAT  SOUTHERN  R.  CO.  v. 
GUEST. 

(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 

1.  RaIXSOADS — PebSONB  oh  TBACK — IRJUBIES 

— ^Action — I  rbtbuctiomb. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  pedestrian,  the  court  instruct- 
ed that,  if  those  in  charge  of  the  train  knew 
that  the  public  were  wont  to  pass  with  such  fre- 
quency and  in  such  numbers  as  that  those  in 
charge  of  the  train  knew  that  there  was  a  like- 
lihood tliat  there  were  persons  on  the  track 
and  that  such  persons  might  be  injured,  the 
facts  hypothesized  showed  such  reckless  indif- 
ference as  would  render  defendant  liable  for  the 
injuries,  and  plaintiff  was  entitled  to  a  verdict 
if  deceased  was  so  killed,  "notwithstanding  there 
was  no  fault  on  the  part  of  the  servants  of  de- 
fendant" and  notwithstanding  that  deceased 
was  negligent.  Held  that  while  the  instruction 
might  have  had  a  misleading  tendency,  it  was 
not  reversible  error,  as  the  quoted  phrase  evi- 
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dently  referred  to  the  conduct  of  the  servanta 
after  the  discovery  of  the  peril  of  deceased. 

2.  Sakx. 

Where,  In  an  action  for  the  death  of  one 
run  over  by  a  railroad  train,  a  count  of  the 
complaint  did  not  allege  a  high  rate  of  speed 
at  the  time  deceased  was  struck,  except  possibly 
inferentlally  and  the  evidence  was  conflicting 
as  to  the  rate  of  speed  of  the  train  at  the  time 
it  struck  deceased,  some  witnesses  putting  it 
as  low  as  two  or  three  miles  an  hour,  it  was 
proper  to  refuse  a  requested  instruction  that 
the  jury  could  not  find  for  plaintiff  on  such 
count  unless  they  were  satisfied  that  the  cars 
were  being  run  at  a  high  and  dangerous  rate 
of  speed  when  deceased  was  struck. 

3.  TbtaI/— Abgtjmentative  Instbtjction, 

The  court  was  requested  to  charge  that  the 
mere  intentional  omission  to  perform  a  duty, 
or  the  intentional  doing  of  an  act  contrary  to 
doty,  although  such  conduct  be  culpable  and 
result  in  injury,  falls  short  of  showing  that  the 
injury  was  wantonly  inflicted,  and  that  unless 
there  was  a  purpose  to  inflict  the  injury  it  can- 
not be  said  to  be-  intentionally  done,  and  unless 
an  act  is  done  or  omitted  under  circumstances 
known  to  the  person  such  that  his  conduct  is 
likely  to  result  in  injury,  and  through  reckless 
indifference  to  consequences  be  consciously  or 
intentionally  does  a  wrongful  act  or  omits  an 
act,  the  injury  cannot  be  said  to  be  wantonly 
inflicted.  Held,  that  the  instruction  was  prop- 
erly refused  as  argumentative. 

4.  Sakk — FoBHAL  Defects. 

A  requested  instruction,  that  if  the  jury 
"believe  from  the  evidence  in  this  case  they 
must  find  for  the  defendant,"  was  properly  re- 
fused as  faulty  in  form. 

5.  Rauboads — Pebsons  on  Track — Injtjbiu 
— Action — Instbuction. 

In  an  action  for  the  death  of  one  run  over 
by  cars  detached  from  a  locomotive,  the  court 
was  requested  to  instruct  that  if  the  place  at 
which  the  killing  occurred  was  not  in  a  populous 
district  of  an  incorporated  town,  and  was  not 
a  place  wliere  those  in  charge  of  the  train  knew 
the  public  were  accustomed  to  pass  with  such 
frequency  and  in  such  numbers  that  they  might 
know  there  was  a  likelihood  that  there  were 
persons  on  the  track,  the  jury  could  not  find  a 
verdict  for  plaintiff,  unless  after  discovering 
the  i>eril  some  agent  or  servant  of  defendant 
consciously  failed  to  do  something  which  he 
knew  it  was  bis  duty  to  do  to  prevent  the  hap- 
pening of  the  injury :  and  an  instruction  was  al- 
so requested  that,  if  the  plnce  at  which  deceased 
was  killed  was  not  a  place  where  those  in  charge 
of  the  train  knew  the  public  were  accustomed 
to  pass  with  such  frequency  as  that  they  might 
know  or  have  reason  to  believe  there  was  a  like- 
lihood that  there  were  persons  on  the  track,  the 
jury  could  not  find  for  defendant  unless  they 
found  that  after  the  discovery  of  the  peril  the 
agents  failed  to  do  their  duty.  Held,  that  the 
instructions  were  erroneously  refused,  since 
they  correctly  stated  the  law  on  the  facts  hy- 
jwthesized. 

6.  Meouoence — ^Wanton    Neouoence — Defi- 
nition. 

An  instruction  that,  to  constitute  wanton 
negligence,  an  act  done  or  omitted  must  have 
been  done  or  omitted  with  a  present  knowledge 
that  injury  would  probably  result,  is  correct. 
[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  g  18.] 

7.  Evidence — Bebuttal. 

Where,  in  an  action  for  the  death  of  one 
run  over  by  a  railroad  train,  defendant,  b.v  the 
introduction  of  certain  evidence,  tendered  an 
issue  of  suicide,  it  was  competent  for  plaintiff 
to  offer  evidence  in  rebuttal. 
&  RaHBOADS — IRJTTBT  TO  Pkbsor  ON  Tback 

— ^Action — ^ESvidence. 

In  an  action  for  the  death  of  one  run  over 
by  a  railroad  train.  It  was  competent  to  show 


the  condition  as  to  the  frequency  and  numl>er 
of  persons  passing  along  defendant's  track  at 
the  time  ana  place  in  question. 

[Ed.  Note. — For  cases  in  point,  see  toL  41, 
C«nt  Dig.  Railroads,  §  1348.] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; J.  A.  Bilbro,  Judge. 

"To  be  ofllclally  reported." 

Action  by  J.  H.  E.  Guest,  as  administrator 
of  the  estate  of  3.  M.  Dean,  deceased,  against 
the  Alabama  Great  Southern  Railroad  Com- 
pany. From  a  judgment  In  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

This  action  vras  brought  by  appellee,  J.  H. 
B.  Guest,  as  the  administrator  of  the  estate 
of  J.  M.  Dean. 

The  following  charges  were  given  at  the 
request  of  plaintiff: 

"(41)  To  run  a  train*  at  a  high  rate  of 
speed  and  without  signals  of  approach,  with- 
out warning,  at  a  place  in  a  populous  dis- 
trict of  an  incorporated  town  where  those 
in  charge  of  the  train  know  the  public  are 
wont  to  pass  with  such  frequency  and  in 
such  numbers  as  that  they  may  know  there  is 
a  likelihood  that  there  are  persons  on  the 
track  at  such  place,  and  that  such  persons 
may  probably  be  injured  by  such  trains,  is 
such  reckless  indifference  to  the  safety  of 
such  persons  as  would  render  the  employer 
liable  for  Injury  resulting  therefrom,  notwltli- 
standing  there  was  negligence  on  the  part 
of  the  person  Injured  and  no  fault  on  the 
part  of  the  servants  after  seeing  the  danger. 

"(42)  If  the  jury  believe,  from  the  evidence 
in  this  case,  that  the  defendant's  agent  or 
servant  in  charge  of  the  two  cars  and  the 
caboose  ran  them  at  a  high  rate  of  speed, 
without  signals  of  approach,  without  warn- 
ing, at  the  place  where  the  decedent,  Wil- 
liam Dean,  was  killed,  and  If  said  place  of 
killing  was  In  an  incorporated  town,  where 
those  In  charge  of  said  cars  and  caboose 
knew  the  public  at  said  time  were  wont  to 
pass  and  did  pass  with  such  frequency  and 
in  such  numbers  as  that  those  In  charge  of 
said  cars  and  caboose  knew  that  there  was  a 
likelihood  that  there  were  persons  on  the 
track  at  the  time  and  place  when  and  where 
deceased,  William  Dean,  was  killed,  and 
that  such  persons  might  be  injured  by  such 
cars  and  caboose  at  that  time  and  place, 
then  that  is  such  reckless  indifference  to  the 
safety  of  such  persons  as  would  render  the 
defendant  liable  for  the  injuries  received; 
and  In  such  event,  plaintiff  is  entitled  to  a 
verdict,  If  Dean  was  thus  killed,  notwith- 
standing there  was  no  fault  on  the  part  of 
servants  of  defendant,  and  notwithstanding 
the  deceased,  William  Dean,  was  negligent." 

Charges  were  requested  by  and  refused  to 
defendant  as  follows: 

"(18)  The  court  charges  the  Jury  that 
the  mere  intentional  omission  to  perform  a 
duty,  or  the  intentional  doing  of  an  act  con- 
trary to  duty,  although  such  conduct  be 
culpable  and  result  in  injury,  without  more, 


Digitized  by  V^jOOQ  IC 


656 


39  SOUTHERN  REPORTER. 


(Ala. 


falls  very  far  short  of  showing  that  the 
injary  was  wantonly  or  intentionally  In- 
flicted. Unless  there  was  a  purpose  to  in- 
flict the  injury,  It  cannot  be  said  to  be  in- 
tentionally done;  and  unless  an  act  is  done 
or  omitted  to  be  done  under  circumstances 
and  conditions  known  to  the  person  that 
his  conduct  is  likely  to  or  probably  will  re- 
sult in  Injury,  and  through  redfcless  indif- 
ference to  consequences  he  consciously  or 
intentionally  does  a  wrongful  act  or  omits 
an  act,  the  injury  cannot  be  said  to  be 
wantonly  inflicted. 

"(19)  The  court  charges  the  Jury  that  one 
who  1b  injured  in  consequence  of  being  negli- 
gently on  a  railroad  track  cannot  recover,  un- 
less the  railroad  employes  are  guilty  of  such 
gross  negligence  or  recklessness  as  amounts 
to  wantonness  or  intention  to  Inflict  the  in- 
Jury;  and  ttiat  this  wantonness  and  intention 
to  do  wrong  can  never  be  Imputed  to  them, 
unless  they  actually  know,  not  merely  ought 
to  know,  the  perilous  position  of  the  person  on 
the  track,  and  with  such  knowledge  failed  to 
resort  to  every  reasonable  eftort  to  avert  dis- 
astrous consequence.  And  this  rule  applies 
as  well  to  densely  populated  neighborhoods 
In  the  country  as  to  the  streets  of  a  town  and 
city." 

"(23)  The  court  charges  the  Jnry  that  if  the 
place  at  which  the  killing  occurred  was  not 
In  a  populous  district  of  an  incorporated 
town,  and  was  not  a  place  where  those  in 
charge  of  the  train  knew  the  public  were 
accustomed  to  pass  with  such  frequency  and 
In  such  number  as  that  they  may  know 
there  is  a  likelihood  that  there  are  persons 
on  the  track  at  such  time  and  place,  then  the 
Jury  cannot  flnd  a  verdict  for  the  plaintiff, 
unless  they  flnd  that  after  discovery  of  peril 
some  agent  or  servant  of  defendant  con- 
sciously failed  to  do  something  wlilch  he 
knew  it  was  his  duty  to  do  to  prevent  the 
happening  of  the  injury." 

"(81)  The  court  charges  the  Jury  that  the 
plaintiff  cannot  recover  In  this  case  unless 
you  are  reasonably  satisfied  from  the  evi- 
dence tliat  defendant's  agent  or  servant  in 
cliarge  of  the  cars  discovered  deceased  on  the 
track,  and  knew  from  the  surrounding  cir- 
cumstances that  he  would  not  or  could  not 
leave  the  track  in  time  to  prevent  injuring 
him,  and  that  with  this  knowledge,  and  hav- 
ing In  mind  what  to  do  to  prevent  Injuring 
him,  he  failed  to  use  such  means  at  command 
to  avoid  the  accident. 

"(32)  The  court  charges  the  Jury  that,  un- 
less they  are  reasonably  satisfied  from  the 
evidence  that  defendant's  agent  or  servant 
in  charge  of  the  car  could  by  the  use  of 
reasonable  diligence  have  averted  the  In- 
Jury  to  deceased  after  he  was  discovered  on 
the  track  and  after  his  perilous  position  and 
danger  was  known  to  them,  they  should 
flnd  for  the  defendant 

"(33)  The  court  charges  the  Jury  that,  If 
they  believe  from  the  evidence  that  no  skill 


and  diligence  and  preventive  efforts  which 
the  agent  or  servants  could  have  put  forth 
or  used  after  they  discovered  Mr.  William 
Dean  on  the  track  and  his  dangerous  position 
could  have  averted  the  injury,  then  they 
must  find  for  the  defendant 

"(34)  The  court  charges  the  Jury  that  it 
is  only  when  the  employes  of  the  company 
operating  the  car  fall  to  exercise  reasonable 
care  to  avoid  injuring  him  after  the  party  on 
the  track  had  been  discovered  and  peril  of 
the  injury  had  become  apparent  that  they  are 
held  to  be  guilty  of  wanton  negligence. 

"(35)  The  court  charges  the  Jnry  that  they 
cannot  find  for  the  plaintiff  on  the  eighth 
count  of  the  complaint  unless  they  are  rea- 
sonably satlsfled  from  the  evidence  that  the 
cars  were  being  run  at  a  high  and  dangerous 
rate  of  speed  at  the  time  William  Dean  was 
struck." 

"(37)  The  court  charges  the  Jury  that  If 
the  place  at  which  Mr.  Dean  was  killed  was 
not  in  a  populous  district  of  an  Incorporated 
town,  and  was  not  a  place  where  those  in 
charge  of  the  train  knew  the  public  were 
accustomed  to  pass  with  such  frequency  and 
in  such  numbers  as  that  they  might  know  or 
Iiave  reason  to  believe  there  is  a  likelihood 
that  there  are  persons  on  the  track  at  such 
time  and  place,  then  the  Jnry  cannot  flnd  for 
the  defendant  unless  they  flnd  that  after 
discovery  of  the  peril  of  Mr.  Dean  defend- 
ant's agent  or  servant  in  cliarge  of  the  cars 
failed  to  do  something  which  he  knew  It  was 
his  duty  to  do  to  prevent  injury. 

"(38)  To  constitute  wanton  negligence,  the 
act  done  or  omitted  must  have  been  done  or 
omitted  with  a  present  knowledge  that  in- 
Jury  would  probably  result 

"(39)  If  the  Jury  believe  from  the  evidence 
in  this  case,  they  mnst  flnd  for  the  defendant 
on  the  second  count  in  the  complaint" 

Goodhue  &  Blackwood,  for  appellant 
Howard  &  Isbell  and  Davis  &  Haralson, 
for  sppellee. 

DOWDEIiL,  X  On  the  former  appeal  in 
this  case  (Alabama  Oreat  Southern  Railroad 
Ck).  V.  Guest  Administrator,  136  Ala.  34S,  31 
South.  968)  the  principles  of  the  law  ap- 
plicable to  the  case  under  the  Issues  on  which 
it  was  last  tried  were  then  very  fully  stated. 
There  is  no  substantial  difference  In  the  facts 
now  and  then.  The  law  as  there  stated  in 
the  opinion  of  Haralson,  J.,  applies  with 
equal  force  and  pertinency  here.  The  case 
was  tried  on  the  counts  in  the  complaint 
counting  on  willful  or  intentional  miscon- 
duct on  the  part  of  the  defendant's  servants 
or  agents,  or  that  which  is  in  law  the  equiva- 
lent of  willfulness,  wantonness,  or  reckless 
Indifference  to  probable  results.  What  was 
said  on  the  former  appeal  may  well  be  re- 
peated here:  "It  cannot  be  denied  that 
plaintiff's  Intestate  was  a  trespasser  on  de- 
fendant's track,  to  whom  the  company  owed 
no  duty  except  the  exercise  of  reasonable 
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care  to  avoid  Injnrlng  blm,  If  and  after  hla 
peril  became  apparent  to  Iti  employte;  but 
tbey  bad  no  right  to  kill  him  on  tbis  account 
If  tbey  could  avoid  it  Haley  ▼.  K.  a  M.  &  B. 
B.  R.  Co.,  113  Ala.  640,  21  Soutb.  367.  The 
doctrine  tjius  stated  and  recognized,  la  not  to 
be  taken  as  of  unqnallfled  and  nnshaded  appli- 
cation In  all  cases.  A  trespasser  may  not  be 
yet  discovered  on  tbe  track  of  the  company, 
but  if  tbe  employe  bad  reason  to  believe  he 
was  there  it  wonld  be  wantonness  to  take  no 
care  not  to  kill  blm.  'When  a  railroad  runs 
its  track  through  districts  of  a  city,  town, 
or  village  densely  populated,  and  the  demands 
of  trade  and  public  intercourse  necessitate 
the  frequent  crossing  of  the  track,  it  is  the 
duty  of  those  operating  an  engine  over  the 
track  in  such  places  to  keep  a  lookout.  This 
duty  is  not  specially  Imposed  by  statute,  but 
arises  from  tbe  likelihood  that  In  such  places 
there  are  persons  on '  the  traCk,  and  tbe 
bounden  duty  to  guard  against  inflicting 
death  or  injnry  in  places  and  under  circnm- 
Btances  where  and  when  It  is  likely  to  result 
nnless  due  care  Is  observed.  Tbe  duty  arises 
when  the  circumstances  exist  which  call  for 
its  exercise.'  8.  &  W.  R.  R.  Co.  v.  Meadors, 
fl6  Ala.  137,  10  South.  141 ;  L.  &  N.  R.  R.  Co. 
V.  Webb,  97  Ala.  808,  12  South.  374 ;  L.  &  N. 
R.  R.  Co.  V.  Anchors,  114  Ala.  492,  22  South. 
279,  62  Am.  St.  Rep.  116 ;  M.  &  C.  R.  R.  Go.  v. 
Martin,  117  Ala.  367,  23  South.  231 ;  L.  &  N. 
R.  R.  Co.  V.  Brown,  121  Ala.  221,  25  Soutb. 
^09.  To  run  a  train  at  a  high  rate  of  speed 
and  without  signals  of  approach,  where  the 
trainmen  have  reason  to  believe  there  are 
persons  in  exposed  positions  on  the  track,  as 
over  an  ung^uarded  crossing  in  a  populous 
district  of  a  dty,  or  where  the  public  are 
wont  to  pass  on  the  track  with  such  fre- 
quency and  in  such  numbers — facts  known 
to  those  in  charge  of  the  train — as  that  they 
will  be  held  to  a  knowledge  of  the  probable 
consequences  of  maintaining  greater  speed 
without  warning,  so  as  to  Impute  to  them 
reckless  indifference  in  respect  thereto,  would 
render  the  employer  liable  for  Injuries  re- 
sulting therefrom,  notwithstanding  there  was 
negligence  on  tbe  part  of  those  injured  and 
no  fault  on  the  part  of  the  servants  after 
seeing  the  danger.  Ga.  Pac.  R.  R.  Co.  v. 
Lee,  92  Ala.  262,  9  South.  230 ;  Highland  A. 
4b  B.  R.  R.  Co.  V.  Robbins,  124  Ala.  118,  27 
South.  422,  82  Am.  St  Rep.  163." 

The  doctrine  that  the  duty  of  those  in  the 
management  and  control  and  running  of  loco- 
motive engines  and  cars  not  to  willfully  or 
Intentionally  or  wantonly  kill  or  injiu-e  a 
trespasser  is  Just  as  Imperative  as  if  the  per- 
son so  injured  at  tbe  time  of  such  injury 
was  lawfully  at  the  place  is  too  well  settled 
to  admit  of  question.  In  other  words,  the 
duty  owing  to  a  trespasser  not  to  willfully, 
intentionally,  or  wantonly  injure  blm  is  as 
great  as  the  duty  owing  to  one  who  Is  not 
a  trespasser.  In  such  cases,  tbe  law  makes 
no  possible  distinction.  If  the  conditions, 
as  to  tbe  numl>ers  and  frequency  of  persons 
30  SO.— 42 


upon  the  tracks  of  the  railroad  company  and 
of  wlilcb  its  agents  or  servants  have  knowl- 
edge, exist  so  as  to  constitute  it  in  law 
wantonness  to  run  its  trains  at  a  dangerous 
rate  of  speed  at  such  time  and  place,  then  it 
is  wholly  immaterial  whether  such  conditions 
are  created  by  trespassers  or  by  such  as  may 
have  a  lawful  right  to  be  on  tbe  tracks.  If 
the  caboose  and  two  cars  were  cut  loose  from 
the  train  and  allowed  to  run  down  the  track 
in  tbe  manner  and  way  and  under  the  circum- 
stances and  conditions  as  averred  in  the  com- 
plaint Bocb  act  and  conduct  on  tbe  part  of 
tliose  in  control  of  tbe  train  was  as  a  matter 
of  law  wantonness,  and  subsequent  efforts 
on  the  part  of  defendant's  servants  or  agents, 
after  discovering  the  peril  of  tbe  deceased, 
to  avoid  injury  to  him,  would  not  exempt 
the  defendant  from  liability  for  the  injury 
that  was  inflicted. 

Charge  No.  41,  given  at  tbe  instance  of  the 
plaintiff,  states  tbe  law  as  above  laid  down, 
and  the  giving  of  it  was,  thereijpre,  free 
from  error.  Likewise  charge  42,  given  for 
the  plaintiff,  asserts  the  doctrine  as  above 
stated.  It  may  be  that  this  latter  charge 
had  a  misleading  tendency  in  the  last  clause, 
and  for  that  reason  might  have  properly  been 
refused,  yet  the  giving  of  it  does  not  consti- 
tute reversible  error.  When  the  charge  Is 
taken  as  a  whole,  it  is  rendered  evident  that 
the  statement  in  the  last  clause — "notwith- 
standing there  was  no  fault  on  tbe  part  of 
the  servants  of  defendant" — bad  reference 
to  the  conduct  of  the  servants  after  the  dis- 
covery of  tbe  peril  of  the  deceased.  It  was 
certainly  open  to  tbe  defendant,  if  he  con- 
ceived that  there  was  any  tendency  to  mis- 
lead tbe  jury  In  tbis  respect  to  have  counter- 
acted any  such  tendency  by  requesting  an 
explanatory  charge. 

Tbe  eighth  count  of  the  complaint  does 
not  aver  that  tbe  detached  cars  and  caboose 
were  being  run  at  a  high  and  dangerous 
rate  of  speed  at  the  time  tbey  struck  the  de- 
ceased except  possibly  in  an  inferential  way. 
It  is  averred  in  the  flrst  part  of  this  count 
tliat  tbe  two  cars  and  caboose,  which  were 
detached  from  tbe  train,  were  allowed  to 
run  down  the  main  line  of  defendant's  track, 
and  in  the  conclusion  of  the  count  it  is  aver- 
red: "And  on  the  day  aforesaid,  a  few  feet 
soutb  of  said  public  crossing  at  a  point  near 
said  freight  depot  defendant's  agents  and 
servants  ran  said  detached  cars  and  calK>ose 
willfully,  wantonly,  or  intentionally  upon  or 
against  said  William  Dean,  and  killing -him." 
The  evidence  was  in  conflict  as  to  the  rate 
of  speed  of  the  cars  at  tbe  time  they  struck 
the  deceased.  One  witness  put  the  rate  as 
low  as  two  or  three  miles  an  hour.  It  was, 
therefore,  open  to  tbe  jury,  under  all  tbe  evi- 
dence, to  find  that  the  cars  and  caboose, 
when  detached,  were  allowed  to  run  down 
tbe  main  line  at  a  high  and  dangerous  rate 
of  speed,  and  when  tbey  struck  and  killed 
tbe  deceased  tbe  speed  at  this  particular 
time,  by  the  subsequent  efforts  of  tbe  de- 
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fendanf  8  serrant  or  aerranta  after  discovery 
of  tbe  deceased's  peril,  had  been  checked  to 
the  low  rate  of  two  or  three  miles  an  hour; 
and  on  this  phase  of  the  case,  under  the  law 
as  we  have  above  laid  down,  written  charge 
No.  35,  requested  by  the  defendant,  was  prop- 
erly refused. 

Charge  29,  requested  by  the  defendant,  was 
substantially  covered  by  written  charges  13 
and  15,  given  at  tbe  request  of  the  defendant 
Charge  18,  requested  by  defendant,  was  ar- 
gumentative, and  there  was  no  error  In  its 
refusal.  Charges  19,  31,  S2,  83,  and  84,  re- 
fused to  the  defendant,  assert  a  contrary 
doctrine  to  that  hereinabove  laid  down,  and 
were  therefore  properly  refused.  Charges 
20  and  80  were  substantially  covered  by  other 
written  charges  given  at  tbe  Instance  of  tbe 
defendant,  and  for  this  reason.  If  no  other, 
there  was  no  reversible  error  committed  In 
their  refusal.  Charge  39  was  faulty  In  form, 
and  for  this  reason  was  properly  refused. 

Charges  23  and  87,  requested  by  the  defend- 
ant, were  not  abstract,  as  contended  In  argu- 
ment by  counsel  for  appellee,  and  on  the  facta 
hypothesized  correctly  stated  the  law.  The 
trial  court  committed  error  In  refusing  to 
give  each  of  said  charges.  It  is  Insisted  by 
counsel  for  appellee  that  charge  38,  refused 
to  the  defendant,  was  substantially  covered 
by  written  charges  given  at  the  Instance  of 
the  defendant  We  fall  to  find  In  the  record 
any  substantial  duplicate  for  charge  88  In 
the  written  charges  given  for  the  defendant 
This  charge  should  have  been  given  as  re- 
quested. The  definition  of  wantonness  as 
contained  In  the  charge  Is  supported  by 
Brown's  Case,  121  Ala.  221,  25  South.  609, 
and  Bank's  Case,  182  Ala.  471,  31  South. 
573. 

By  the  Introduction  in  evidence  on  the  part 
of  the  defendant  of  the  showing  as  to  the 
witness  Shafer,  the  defendant  tendered  ar 
issue  of  suicide  by  the  plalntifTs  Intestate, 
and  In  so  doing  made  it  competent  for  the 
plaintiff  to  offer  evidence  In  rebuttal  of  this 
theory;  and  such  was  the  character  of  the 
evidence  objected  to  by  the  defendant.  The 
general  rule  of  the  relevancy  of  evidence  is 
that  all  facts  are  admissible  in  evidence 
which  logically  tend  to  prove  or  disprove  the 
fact  In  issue.  11  Am.  &  Eng.  Bncy.  Law 
(2d  Bd.)  602.  We  find  no  error  In  the  rulings 
of  tbe  court  on  tbe  objections  to  evidence 
along  this  line.  It  was  competent  to  show 
the  condition  as  to  the  frequency  and  num- 
bers of  persons  passing  along  the  defendant's 
tracks  at  the  time  and  place  In  question,  and 
there  was  no  error  In  the  rulings  of  the  trial 
court  on  the  defendant's  objection  to  evi- 
dence offered  along  this  line. 

For  tbe  errors  pointed  out,  the  Judgment  of 
tbe  court  below  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

HARALSON,  SIMPSON,  and  ANDERSON, 
JJ.,  concur. 


MILLER,  County  Treaanrtr,  t.  STATE 

■ex-  reL  PARIS,   Coroner. 

(Supreme  Court  of  Alshmna.    Dec.  21,  1905.) 

1.  CoTTNTiXB— Atrnrr  or  Olaikb— Allowance       | 

or  COBOHEB'S  Fkks. 

Code  1896,  f  968,  snbd.  8,  and  sections 
1416, 1417,  1428,  snbd.  4,  require  that  all  claims 
against  a  county  shall  be  presented  to  the  com- 
missioners' court  or  the  boards  of  revenue  exer- 
cising the  powers  of  the  commissioners'  court ; 
and  Act  Feb.  18,  1889  (Acts  1888-98,  p.  1115), 
creating  tbe  board  of  revenue  of  Jefferson  coun- 
ty, continued  such  financial  policy,  and  gave  to 
such  board  all  jurisdiction  vested  in  the  county 
commissioners,  requiring  the  board  to  perform 
all  duties  required  of  courts  of  county  commis- 
sioners, among  which  is  that  of  auditing  all 
claims  against  the  county,  allowing  tbe  same. 
Issuing  warrants  to  the  treasurer,  and  keeping 
a  registry  of  the  same^  Htld,  that  under  sach 
legislation  a  coroner  was  not  entitled  to  compel 
a  treasurer  of  J.  county  to  pay  his  claims  for 
fees  for  holding  an  inquest,  which  had  not 
been  audited  and  allowed  by  the  l>oard  of  rev- 
enue, notwithstanding  Act  Feb.  10,  1889  (Acts 
1898-99,  p.  815).  providing  for  the  payment  of 
coroner's  tees  without  reference  to  the  county 
board. 

2.  Sauk  —  Statutss  —  OoRrLicTiRO  P«ovi- 

8I0R8. 

Act  Feb.  10,  1899  (Acta  1898-99,  n.  815) 
i  2,  requiring  a  coroner  to  itemise  ana  verify 
his  accounts  of  claims  for  fees  and  holding  in- 
quests, does  not  create  any  irreconcilable  oon- 
nict  between  such  act  and  the  general  law  re- 
quiring auditing  and  allowance  by  the  board  of 
revenue  of  all  daims  against  the  county. 

Appeal  from  City  Ck>urt  of  Birmingham; 
Ci.  W.  Ferguson,  Judge. 

"To  be  ofliclally  rqwrted." 

Petition  by  the  state,  on  relation  of  W.  D. 
Paris,  coroner,  for  mandamus  to  compel  H. 
O.  Miller,  as  treasurer  of  Jefferson  county,  to 
pay  petitioner's  fees  for  holding  an  inquest 
From  an  order  directing  a  peremptory  writ 
respondent  appeals.    Reversed. 

Sbarpe  &  Miller  and  Caldwdl  ft  Oarmlcb- 
tel,  for  apipellant  Richard  £>.  Fries,  for  ap- 
pellee. 

DOWDELL,  J.  This  la  a  proceeding  <m 
petition  for  a  mandamus  against  tbe  de- 
fendant. Miller,  as  treasurer  of  Jefferson 
county,  to  compel  him  aa  sacb  treasurer  to 
pay  petitioner's  claim  for  fees  as  coroner  of 
Jefferson  county  for  holding  an  inquest  The 
petitioner's  claim  was  duly  itemized  and  veri- 
fied, and  presented  to  the  defendant  as 
treasurer  for  payment,  and  was  refused.  Tbe 
refusal  of  the  treasurer  was  put  upon  the 
ground  that  the  dalm  of  the  petitioner  had 
not  been  audited  and  allowed  by  the  board  of 
revenue  of  Jtferson  county,  and  until  that 
was  done  he  (the  treasurer)  was  not  au- 
thorized under  the  law  to  pay  the  claim.  On 
the  hearing  of  tbe  petition,  the  city  court  or- 
dered a  peremptory  writ  of  mandamus  to 
issue  to  the  defendant  directing  him  as  such 
treasurer  to  pay  the  claim,  and  from  this 
Judgment  of  the  city  court  the  present  ap- 
peal is  prosecuted. 

The  contention  of  the  petitioner,  appdlee 
here,  is  that  under  the  special  act  api»^ved 
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February  10,  1889  (Acta  1808-00,  p.  816),  the 
board  of  revenue  of  Jefterson  coiuit7  have 
no  discretion  as  to  the  allowance  of  a  claim 
for  fees  by  the  coroner  of  that  connty,  and 
therefore  no  anthorlty  in  law  to  audit  and 
allow  the  same.  In  support  of  this  conten- 
tion the  appellee  rellea  mainly  upon  the  case 
of  JefFerson  Oounty  t.  Abemathy,  189  Ala. 
268,  35  South.  881,  and  an  expression  by 
BriCkell.  O.  J.,  In  the  case  of  Hawkins  t. 
EMincan,  103  Ala.  302,  IS  South.  828;  and, 
furthermore.  In  connection  with  the  expres- 
sion used  In  the  latter  case  upon  the  provision 
contained  in  section  2  of  the  special  act  of 
February  10th,  which  requires  the  claim  of 
the  coroner  for  his  fees  for  holding  an  In- 
quest to  be  "Itemized  and  verified."  In  the 
case  of  JetTerson  Ooimty  v.  Abernathy,  supra, 
which  was  a  suit  against  the  county,  and 
In  which  It  was  averred  and  proven  that  the 
coroner's  claim  for  fees  for  holding  an  In- 
quest had  been  presented  to  the  board  of 
revenue  and  disallowed.  It  was  held  that  the 
special  act  of  February  10th  was  Inconsist- 
ent with  the  general  statute.  In  that  It  took 
away  from  the  board  of  revenue  the  discre- 
tion conferred  on  that  body  by  the  general 
statute  In  the  matter  of  the  allowance  of  the 
claim  of  the  coroner  for  fees  In  holding  In- 
quests, and  to  this  extent  the  special  act 
repealed  the  general  statute.  We  took  oc- 
casion, also,  to  say  In  that  case  that  other 
provisions  of  the  general  statute  which  were 
not  In  conflict  with  the  special  act  were  un- 
affected by  the  latter  and  remained  In  force. 
It  has  been,  and  still  is,  the  general  flnan- 
clal  policy  of  the  state  that  all  claims  against 
a  county  shall  be  presented  to  the  commis- 
sioners' court,  or  to  the  boards  of  revenue 
exercising  the  powers  and  duties  of  the  com- 
missioners' court  CoAe  1806,  I  068,  subd. 
3;  sections  1416,  1417;  secUon  1420,  subd.  4. 
This  same  financial  policy  Is  manifested  in 
the  local  act  of  February  18,  1899.  Acts 
1898-00,  p.  1115,  creating  the  board  of  reve- 
nue of  Jefferson  county  in  sections  3,  4,  6,  and 
0  of  said  act,  and  which  said  local  act  was 
passed  subsequent  to  the  special  act  In  ques- 
tion. Besides  the  duties  and  powers  con- 
ferred on  that  board  by  said  local  act  in  sec- 
tions 3,  6,  and  9,  section  4  gives  the  board 
all  the  Jurisdiction  and  powers  vested  In  the 
county  commissioners,  and  requires  it  to  per- 
form all  the  duties  and  lervices  required  by 
law  of  courts  of  connty  commissioners. 
Among  the  duties  required  by  the  general 
law,  as  well  as  by  the  local  act  of  February 
18,  1809,  Is  to  be  found  the  duty  of  auditing 
all  the  claims  against  the  county,  of  allow- 
ing the  same,  of  issuing  the  warrants  to  the 
treasurer,  and  of  keeping  a  registry  of  the 
same.  We  fall  t»  see  any  inconsistency  or 
repngnancy  between  the  provisions  of  the 
general  law  requiring  the  auditing  and  allow- 


ance by  the  board  of  revenue  of  the  claims 
of  the  coroner  for  fees  In  holding  an  Inquest 
and  any  provision  in  the  special  act  in  ques- 
tion. It  may  be  that  under  the  influence  of 
the  decision  In  Jefferson  County  v.  Abemathy, 
supra,  if  the  board  of  revenue  should  refuse 
to  audit  and  allow  the  coroner's  claim  for 
fees  In  a  proper  case,  and  where  the  same 
were  due  him  under  the  law  for  holding  an 
Inquest,  a  writ  of  mandamus  would  lie  to 
compel  the  board  to  a  discbarge  of  that  duty, 
or,  if  the  claim  was  disallowed,  the  coroner 
might  sue  the  county,  as  was  done  In  the 
Abemathy  Case. 

We  do  not  think  that  the  dnt^  of  itemizing 
and  verifying  his  accounts  or  claims  for  fees 
In  the  holding  of  inquests,  put  upon  the  coro- 
ner by  section  2  of  the  special  act,  creates 
any  irreconcilable  conflict  between  that  act 
and  the  general  law  requiring  the  auditing  and 
allowing  by  the  board  of  revenue  all  claims 
against  the  county.  The  two  provisions,  we 
are  of  opinion,  can  consistently  stand  to- 
gether. It  is  not  a  clear  expression  of  inten- 
tion to  repeal  the  general  by  the  special  law. 
The  general  statute  provides  as  follows  (sec- 
tion 1417):  "No  claim  against  the  county  shall 
be  passed  upon  or  allowed  by  the  court  of 
county  commissioners  unless  it  Is  itemized 
and  sworn  to  by  the  claimant,  or  some  per- 
son in  his  behalf  having  personal  knowledge 
of  the  fact;  and  all  claims  passed  upon  and 
allowed,  according  to  this  section,  must  be 
entered  in  the  order  in  which  they  were  al- 
lowed. In  a  book  kept  for  that  purpose,  and 
filed  for  future  reference  within  two  weeks 
after  the. term  at  which  such  allowance  was 
made,  and  the  testimony  required  In  the  al- 
lowance of  a  claim  must  show  whether  or  not 
any  part  thereof  has  been  previously  paid." 
By  this  section  the  Itemization  and  verifica- 
tion of  all  claims  against  the  county  is  re- 
quired; so  the  provision  of  section  2  of  the 
special  act,  which  required  the  coroner  to 
itemize  and  verify  his  claim  for  inquest  fees, 
does  nothing  more  than  the  general  statute 
requires  to  be  done  as  to  all  claims  against 
the  county  which  have  to  be  presented  to  and 
allowed  by  the  customers'  court.  Moreover, 
if  the  coroner's  cla'tm  for  fees  was  not  to  be 
presented  for  audit  and  allowance  and  regis- 
try, as  provided  in  the  general  statute,  he 
would  be  given  a  preference  in  the  order  of 
payment  by  the  treasurer  over  other  claims. 

Our  conclusion  is  that  the  city  court  erred 
In  awarding  a  peremptory  mandamus  against 
the  treasurer,  and  the  Judgment  will  be  re- 
versed, and  a  Judgment  here  rendered  deny 
ing  the  mandamus. 

Reversed  and  rendered. 

HARALSON,  TYSON,  and  DENSON,  JJ.. 
concur. 
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RBNFRO  et  aL  T.  YAKBBOUOH. 
(Supreme  Court  of  Alabama.    Dec.  21,  190Bl) 
Set- Off  and  Oouktbbolaik  —  Bquitabli 

SET-OiT— IWSbLVENOT. 

Funds  deposited  in  a  bank  were  attached 
for  the  debt  of  the  depositor,  after  which,  with- 
out knowledge  of  an  assignment  by  the  debtor 
for  the  benefit  of  creditors,  the  attaching  credit- 
or made  an  arrangment  with  the  bank  by 
which  it  was  agreed  that,  on  the  faith  of  tliie 
deposit  and  the  probability  that  the  attaching 
creditor  would  acquire  the  same,  he  might  bor- 
row and  check  on  the  bank  for  such  amounts 
as  he  might  need,  and  checks  were  drawn  and 
paid  accordingly.  Subsequently  the  bank  be- 
came insolvent  and  made  an  assignment  for  the 
benefit  of  its  creditors,  and  the  attachment  debt- 
or's assignees  sold  and  tranaferred  the  deposit 
to  the  attaching  creditor  in  settlement  of  the 
claim.  Held,  that  such  creditor  waa  entitled  in 
equity  to  set  off  the  deposit  agalnat  the  amounta 
received  from  the  bank. 

Appeal  trom  Chancery  Court,  Lee  County ; 
Whiteside,  Cbancellor. 

"To  be  officially  reported." 

Action  by  A.  B.  Yarbrough  against  N.  F. 
Renfro  and  others.  From  a  Judgment  for 
plaintiS,  defendants  appeaL    Affirmed. 

A.  B.  Baxter  &  Co.,  on  January  30,  1904, 
bad  on  deposit  In  tbe  Shapard  Bank  of 
OpaUka,  |2,755.29,  no  part  'of  which  has 
ever  been  withdrawn  from  the  bank;  and 
Baxter  &  Co.  was  Indebted  to  A.  B.  Yar- 
brough, the  complainant,  In  the  sum  of 
$2,500.00. 

The  bill  alleges,  that  in  the  usual  course 
of  business,  Baxter  &  Co.  became  Indebted 
to  complainant,  A.  B.  Yarbrough,  in  a  large 
sum,  to  wit,  the  sum  of  $2,500.00,  and  while 
BO  indebted  to  him,  and  without  paying  such 
Indebtedness,  Baxter  Sc  Co.,  on,  to  wit.  the 
30th  of  January,  1904,  ceased  to  do  business 
and  made  a  deed  of  assignment  conveying 
all  their  property  to  Geo.  J.  Vestner  as  as- 
signee for  the  benefit  of  their  creditors ;  that 
complainant,  as  soon  as  he  heard  that  said 
Baxter  &  Co.  had  cetised  to  do  business,  and 
before  he  knew  what,  if  any,  dlst)osition 
they  had  made  of  their  assets,  on  the  30th 
of  January,  1904,  sued  out  an  attachment 
against  them  returnable. to  the  circuit  court 
of  Lee  county  for  the  sum  of  $2,500.00,  due 
to  complainant  by  said  Baxter  &  Co.,  which 
writ  of  attachment  was  on  the  same  day, 
executed  by  the  sheriff  of  said  county  by 
serving  a  sherifTs  writ  of  garnishment  on 
the  Shapard  Bank,  effecting,  as  is  alleged, 
a  Hen  In  favor  of  complainant  on  said  de- 
posit of  said  Baxter  &  Co.  in  said  bank, 
to  the  extent  of  complainant's  claim  for 
$2,500.00  against  said  Baxter  &  Co. 

After  the  levy  of  the  said  attachmoit, 
as  is  alleged,  the  complainant  being  In  need 
of  money  for  his  individual  purposes,  and 
for  the  purposes  of  the  firms  to  which  he 
belonged, — A.  B.  Yarbrough  &  Co.,  and  J.  T. 
Yarbrough  &  Co., — made  arrangements  with 
the  Shapard  Bank  by  which  It  was  agreed, 
that  on  the  faith  of  the  said   deposit  of 


Baxter  &  Co.,  and  tlie  probability  that  com- 
plainant would  acquire  tbe  same,  he  should 
borrow  and  check  on  said  Shapard  Bank 
for  such  amounts  as  he  should  need  for 
the  purposes  specified,  and  repay  the  said 
amounts  out  of  the  money  of  said  Baxter 
&  Co.,  deposited  In  said  bank,  upon  which 
complainant  had  acquired  an  attachment  llm, 
as  soon  as  said  fund,  by  operation  of  law 
or  otherwise  should  be  transferred  to  com- 
plainant Under  this  arrangement,  complain- 
ant checked  on  said  bank  in  favor  of  him- 
self and  his  said  two  firms,  different  amounts 
aggregating  ^,507.70,  before  the  bank  made 
an  assignment  for  the  benefit  of  its  creditors. 

After  tbe  transaction  last  above  set  ont, 
on,  to  wit,  the  26th  of  February,  1904,  tbe 
said  bank,  aa  is  averred,  became  Insolvent 
and  ceased  to  do  business,  and  subsequently, 
on  the  8d  of  March,  1904,  executed  a  deed 
of  assignment  to  the  defendants,  N.  P.  Renfro 
and  A.  L.  Dowdell  as  assignees  for  the  bene- 
«fit  of  its  creditors ;  and  that  the  trust  estate 
created  by  said  assignment  is  now  being 
administered  in  this  court;  that  said  claim 
of  Baxter  &  Co.  against  said  bank  has  been 
duly  proved  by  said  Geo.  J.  Vestner,  as  as- 
signee before  the  register  of  this  court  and 
no  objection  has  been  filed  thereto,  and 
said  Vestner  as  such  assignee,  has  sold  and 
transferred  to  complainant  said  deposit  In 
said  bank  of  Baxter  &  Co.  In  settlement  of 
complainant's  claim  against  said  Baxter  & 
Co.,  and  on,  to  wit,  the  19tb  of  August,  1904, 
gave  a  written  order  for  the  payment  of 
said  deposit  to  said  Shapard  Bank  to  com- 
plainant, which  order  was  delivered  to  said 
assignees,  Roifro  and  Dowdell,  by  which  sale 
and  transfer,  It  is  alleged,  complainant  be- 
came tbe  owner  of  said  deposit,  which  de- 
posit or  as  much  thereof  as  may  be  neces- 
sary to  pay  bis  indebtedness,  complainant 
hereby  offers  to  set  off  against  the  demands 
of  said  Renfro  and  Dowdell  as  assignees, 
against  complainant;  that  after  said  claim 
of  said  Baxter  8c  Co.  had  been  transferred 
as  aforesaid  to  complainant,  said  Renfro  and 
Dowdell,  as  assignees  of  said  bank.  In  dis- 
regard and  violation  of  complainant's  rights 
under  their  said  agreement  by  which  com- 
plainant became  Indebted  to  said  bank,  6ave 
refused  to  allow  complainant  to  pay  his 
said  Indebtedness  out  of  said  deposit  of 
Baxter  &  Co.,  but  In  further  disregard  of 
complainant's  rights  in  the  premises,  have 
filed  in  the  circuit  court  of  Lee  county,  three 
separate  suits  against  complainant  by  which 
they  seek  to  enforce  the  collection  of  com- 
plainant's Indebtedness  to  said  bank,  etc.,  etc. 

The  prayer  of  the  bill  was  for  an  Injnnc- 
tion  restraining  said  assignees,  Renfro  and 
Dowdell,  from  further  prosecuting  said  ac- 
tions at  law,  for  process  and  general  relief. 

The  defendants  demurred  to  the  bill  on 
many  grounds,  and  moved  to  dissolve  the 
injunction  and  dismiss  the  bill  for  want 
of  equity. 

The  court  overruled  tbe  demurrw,  and  tbe 
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motion  to  dlamlTe  tii*  InjnncOom  and  dlamliB 
the  biU. 

Houston  &  Power,  Barnes  &  Dnke,  and 
Thomas  D.  SamfoM,  tor  appellants.  George 
P.  Harrison  and  A.  E.  Baruett,  (or  aivpellee. 

HARALSON,  J.  It  la  shown  that  Baxter 
A  Oa,  in  the  usnal  course  of  business,  de- 
posited various  sums  of  money  In  the  Shapard 
Bank,  at  different  times,  aggregating  the  snm 
of  $2,765.29,  no  part  of  which  had  been  drawn 
ont  of  said  bank,  but  for  which  entire  amount 
said  bank  was  and  la  still  indebted  to  said 
Baxter  Sc  Co. 

The  bank,  afterwards,  became  Insolvent, 
and  ceased  to  do  hnslness.  On  the  3d  of 
March,  1904,  it  made  a  general  assignment  to 
said  N.  P.  Renfro  and  A.  L.  Dowdell,  tor  the 
benefit  of  Its  creditors. 

In  the  usual  course  of  business  between 
them,  said  Baxter  &  Oa  became  and  was  in- 
debted to  complainant,  A.  B.  Tarbrongh,  in 
the  sum  of  $2,000.00;  and  without  paying  to 
complainant  their  Indebtedness  to  lilm,  said 
Baxter  &  Co.,  on  the  30th  of  January,  1904, 
ceased  to  do  business  and  made  a  general 
assignment  to  Geo.  J.  Yestner,  for  the  benefit 
of  their  creditors.  As  soon  as  complainant 
learned  that  said  Baxter  &  Ca  had  ceased  to 
do  business,  and  before  he  knew  what,  if  any 
disposition  had  been  made  by  them  of  their 
assets,  on  the  same  day — January  SO,  1004, — 
aned  out  an  attachment  against  Baxter  & 
Co.,  returnable  to  the  circuit  court  of  Lee 
county,  tor  the  snm  of  $2,600.00  due  to  com- 
plainant by  said  Baxter  &  Co.,  which  said 
writ  of  attachment  was,  on  the  same  day  it 
was  sued  out,  executed  by  the  sheriff  of  the 
county  by  serving  a  writ  of  garnishment  on 
■aid  Shapard  Bank. 

After  the  levy  of  said  attachment,  without 
knowledge  or  notice  of  an  assignment  by  Bax- 
ter 8c  Co.,  and  before  the  bank  made  an  as- 
signment tor  the  benefit  of  creditors,  the  com- 
plainant made  an  arrangement  with  the  bank 
by  which  it  was  agreed,  that  on  the  faith  of  a 
deposit  in  said  bank  by  and  in  the  name  of 
Baxter  8c  Co.,  and  the  probability  that  com- 
plainant would  acquire  the  same,  he  might 
borrow  and  check  on  said  bank  for  such 
amounts  as  he  would  need  for  his  Individual 
use  and  for  the  use  of  his  firms,  as  they  might 
respectively  need,  and  repay  the  amounts  out 
of  the  Baxter  &  Co.  deposit,  as  soon  as  he 
could  acquire  the  same  by  operation  of  law  or 
otherwise.  He  had,  as  stated  already,  sued 
ont  his  attachment  against  Baxter  &  Go.  for 
the  debt  they  owed  him  and  had  garnished 
the  bank.  He  drew  against  that  fund  for  his 
Indivldnal  use  $256.16,  which  was  charged  to 
his  Individual  account;  the  sum  of  $680.54, 
which  was  charged  to  the  account  of  J.  T. 
Yarbrough  &  Co.,  and  the  sum  of  $692.00, 
which  waa  charged  to  the  account  of  A.  B. 
Tarbrougb  &  Co.,  making  a  total  loan  of 
$1,507.70  for  which  complainant  became  in- 
dividually Indebted  to  said  bank,  which  waa 


loaned  under  the  drcumstaAces  named  and 
with  the  distinct  understanding  and  agree- 
moit  that  complainant  sbonld  repay  said  loan 
out  of  the  said  deposit  of  Baxter  &  Co.  in 
said  bank  on  wlilch  complainant  had,  as  is 
averred,  an  attachment  lien  at  the  time  said 
loan  and  agreement  were  made.  This  agree- 
ment between  complainant  and  the  bank  was 
had,  and  the  checks  drawn  under  It  by  com- 
plainant, aggregating  $1,507.07  as  appears,  be- 
fore the  bank  made  an  assignment  for  the 
benefit  of  Its  creditors. 

The  complainant  insists  that  he  is  entitled 
to  an  equitable  set-off  against  the  deposit  in 
the  bank  of  Baxter  &  Co.,  to  the  extent  he 
drew  against  it  under  agreement  with  the 
bank.  "Where  parties  have  agreed  that 
mutual  demands  shall  satisfy  each  other,  or 
one  debt  has  been  contracted  on  the  faith  of, 
or  as  a  consideration  for  a  debt  due  from  the 
crediting  party,  equity  has  Jurisdiction  to  en- 
force the  set-off.  In  such  case  the  agreement 
that  the  set-off  shall  be  made  need  not  be  ex- 
pressed, bat  may  be  interred  from  the  conduct 
or  course  of  dealing  of  the  parties."  19  Bncy. 
Pi.  &  Pr.  725 ;  Simmons  v.  Williams,  27  Ala. 
607 ;  Tate  v.  Bvans,  64  Ala.  1& 

In  Scott  V.  Armstrong,  146  U.  8.  499,  18 
Sup.  Ct  148,  86  L.  Ed.  1069,  it  was  said, 
"Courts  of  equity  frequoitly  deviate  from  the 
strict  rule  of  mntoalily  when  the  Justice  of 
the  particular  case  requires  it,  and  the  ordi- 
nary rule  Is  that  where  the  mutual  obliga- 
tions have  grown  out  of  the  same  transaction, 
insolvency  on  the  one  hand  Justifies  set-off  of 
the  debt  due  upon  the  other."  Farrls  v. 
Houston,  78  Ala.  250  Wood  v.  Steele,  65  Ala. 
436. 

In  the  Farrls  Case  above  cited  It  was  said, 
that  "when  a  cross-demand,  rightfully  held, 
cannot  be  made  available  by  a  suit  at  law, 
and  yet,  ex  aequo  et  bono,  ought  to  be  received 
as  payment,  chancery,  in  the  exercise  of  Ite 
restraining  powers,  will  Intervene,  and  com- 
pel the  one  having  this  legal  advantage  to  do 
Justice.  Cases  of  insolvency  furnish  lllustra- 
tions  of  this  rule.  Demands  purely  legal  are 
often  thus  liquidated,  one  by  the  other." 

Unless  the  right  ot  set-off  of  complainant  Is 
protected  in  this  proceeding,  complainant  may 
be  compelled  to  pay  In  full  his  indebtedness 
to  the  Shapard  Bank,  and  for  his  claim 
against  said  bank  to  receive  (Mi  a  distribution 
of  the  insolvent  assets,  only  a  pro  rate  and 
probably  a  very  small  share  of  the  indebted- 
ness of  the  bank  to  him.  This  would  be 
against  the  contract  set  forth  in  the  MIL 
The  insolvency  of  the  bank  is  a  distinct 
equiteble  ground  entitling  complainant  to  re- 
lief, and  to  the  enforcement  of  hla  right  of 
set-off,  as  disclosed  by  the  bill. 

We  find  no  error  in  the  decree  of  the  court 
and  it  is  affirmed. 

Affirmed. 

TYSON.  SIMPSON,  and  DENSON,  33^ 
concur. 
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HENDERSON  t.   H.  L.   BBEHY  GO. 

(Supreme  Court  of  Alabama.    Dec.  21,  1906.) 

1.  Appeai^-Reoobd— Pbesumption. 

Wbere  an  appeal  record  disclosed  no  ruling 
on  demurrers  to  certain  counts  of  tiie  complaint, 
it  will  be  presumed  that  the  demurrers  to  such 
counts  were  either  withdrawn  or  not  insisted  on. 
[Bd.  Note. — For  cases  In  point,  see  vol.  8, 
Oent  Dig..  Appeal  and  Error,  }  8709.] 

2.  OoTBNANTS— Wasbantt   aoaihbt   Iircxni'- 
BBANCES— AcrrioNa— Plbadins. 

Where  a  count  in  a  complaint  averring  a 
warranty  against  incumbrances  failed  to  al- 
lege any  incumbrance,  but  showed  the  existence 
of  an  outstanding  paramount  title  at  the  date 
of  the  execution  of  the  deed,  such  count  was 
demurrable. 

3.  SaUE— FJLEA.DINO — CONBTBtJOIIOR. 

A  count  in  a  complaint  for  breach  of  war- 
ranty in  a  deed,  averring  that  a  paramount  title 
existed  and  was  outstanding  at  the  time  the 
deed  was  executed ,  excluded  the  conclusion  that 
the  title  under  which  plaintiS  was  evicted  em- 
anated from  plaintiff. 

4.  Appeal— Pleading— DEiTOEiWB—PBEJn- 

DICE. 

Where  demurrers  were  erroneously  sustain- 
ed to  a  count  in  a  complaint,  preJadice  must  be 
presumed,  unless  the  contrary  affirmatively  ap- 
peared from  the  record,  notwithstanding  counts 
remained  in  the  complaint  on  which  a  verdict 
and  Judgment  might  be  properly  rendered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  f  4091.] 

Appeal  from  Glrcnit  Court,  Pike  County; 
John  P.  Hubbard,  Judge. 

"To  be  offldally  reported." 

Action  by  .T.  C.  Henderaon  against  th6 
H.  L.  Berry  Company.  From  a  Judgment 
sustaining  demurrers  to  the  complaint,  plain- 
tiff appeals.    Reversed. 

ThlB  is  an  action  of  covenant,  and  the 
first  count  alleged  a  covenant  against  incum- 
brances, and  set  up  a  paramount  and  lawful 
title  in  another  than  tbe  grantor.  The  sec- 
ond count  counted  on  a  warranty  of  title,  and 
set  up  an  outstanding  title  in  another.  De- 
murrers were  filed  to  the  first  count  as  fol- 
lows: "(1)  Said  count  claimed  a  breach  of 
covenant  against  incumbrances  on  certain 
lands  therein  described,  and  falls  to  allege 
that  there  was  an  incumbrance  thereon. 
(2)  Said  count  claimed  damages  for  breach 
of  covenant  against  Incumbrances,  and  the 
assignment  shows  a  breach  of  the  covenant 
of  seisin.  (S)  Said  count  claims  for  a  breach 
of  covenant  against  Incumbrances  on  certain 
land,  and  the  assignment  shows  that  no  title 
passed  to  the  plaintiff  by  the  defendant." 
Counts  A  and  B  were  added,  to  which  de- 
murrers were  filed. 

Foster,  Samford  &  Carroll,  for  appellant 
Riley  &  Wllkerson,  for  appellee. 

DOWDBLL,  J.  Tbe  complaint  as  original- 
ly filed  contained  two  connts.  to  both  of 
which  counts  demurrers  were  interposed. 
Subsequently  the  complaint  was  amended  by 
tbe  addition  of  two  other  counts,  designated 
as  "A"  and  "B."  Demurrers  were  also  filed 
to  these  latter  counts.    The  Judgment  entry 


shows  a  ruling  by  tbe  court  on  the  demurrers 
to  the  first  two  counts,  overruling  said  de- 
munfers;  but  no  ruling  by  tbe  court  is  shown 
on  tbe  demurrers  to  counts  A  and  B.  It 
will  therefore  be  presumed  that  the  demur- 
rers to  these  counts  were  withdrawn,  or,  at 
least  not  insisted  on.  2  Mayfield's  Dig.  181. 
(49. 

By  tbe  former  Judgment  of  this  court  on 
February  8,  1904,  the  bill  of  exceptions  was 
on  motion  of  the  appellee  stricken  from  the 
record.  With  no  Judgment  shown  on  the  de- 
murrers to  counts  A  and  B,  this  leaves  only 
the  first  and  second  assignments  of  error  to 
be  considered,  which  said  assignments  relate 
to  the  rulings  of  the  court  on  the  demurrers 
to  the  first  and  second  counts.  The  first 
count  avera  a  warranty  against  incum- 
brances, but  fails  to  show  any  incumbrance. 
In  alleging  a  breach  of  the  warranty  averred, 
instead  of  showing  an  incumbrance,  an  ex- 
isting, outstanding,  paramount  title  Is  shown 
at  the  date  of  the  execution  of  the  deed. 
The  demurrer  to  this  count  was  well  taken, 
and  on  the  authority  of  Copeland  v.  McAdory, 
100  Ala.  567,  13  South.  645,  and  cases  there 
cited,  it  should  have  been  sustained.  Tbe 
second  count  of  the  complaint  Is  not  subject 
to  grounds  of  objection  assigned  In  the  de- 
murrer to  this  count  It  la  averred  that 
tbe  alleged  paramount  title  existed  and  vras 
outstanding  at  the  time  of  the  execution  of 
tbe  deed  from  the  defendant  to  the  plaintiff. 
This  excludes  the  conclusion  that  the  title 
under  which  plaintiff  was  evicted  emanated 
from  the  plaintiff.  Chestnut  ▼.  Tyson,  105 
Ala.  168,  le  South.  723,  53  Am.  St  B^.  101. 

It  is  insisted  that,  if  there  was  error  in 
the  ruling  on  demurrers  to  the  first  and  sec- 
ond counts,  it  was  error  without  injury,  since 
there  remained  counts  A  and  B,  under  either 
of  which  verdict  and  Judgment  might  be 
properly  rendered.  This  insistence  is  not 
sound.  Tbe  rule  is  that,  when  error  Is 
shown.  Injury  will  be  presumed  from  such 
error,  unless  tbe  contrary  affirmatively  ap- 
pears from  tbe  record.  2  Mayfield's  Dig.  p. 
129,  g20. 

For  tbe  error  pointed  out  the  Judgment 
must  be  reversed,  and  tbe  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  TYSON,  SIMPSON,  and 
DBNSON,  JJ.,  concur. 


LIQON  T.  STATE. 

(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 

1.  Physicians    and    Subgeons  —  Right    to 
Pbactiok— Osteopaths. 

A  physician  practicing  osteopathy  as  a  sole 
means  of  healing  disease,  though  prescribing 
no  drugs,  is  within  certain  statutes  providing 
that  no  person  shall  practice  medicine  in  any 
of  its  branches  or  departments  without  a  certifi- 
cate of  qualification  from  an  authorised  board 
of  medical  examiners,  and  imposing  a  penalty 
for  practicing  medicine  without  such  certficate. 
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2.  GBnaHAi.  Law— STATBrnmr  or  Facts— Di- 
BKCTion  or  VxBoicT— Cbxdibiltt  or  Wit- 
nesses. 
Where  a  criminal  caae  was  eubmltted  on  an 
agreed   statement  of   facts,   which   established 
defendant's  goUt  as  a  matter  of  law,  it  was 
proper   for   the   court   to    direct    a   verdict    of 
gaifty,  withont  referring  the  credibility  of  the 
evidence  contained    in   such   statement   to   the 
Jury. 

Appeal  from  Cnty  Court  of  Mobile;  O.  J. 
Senunes,  Judge. 

"Not  officially  reported." 

Greenwood  Ligon  was  convicted  of  prac- 
ticing osteopathy  without  having  procured 
a  certificate  of  qualtflcatlon  from  the  state 
board  of  medical  examiners,  and  he  appeals. 
Affirmed. 

It  Is  agreed,  subject  to  legal  objection  as 
to  tbe  relevancy  of  all  or  any  part  of  the 
same,  between  the  attorney  prosecuting  for 
the  state  and  the  defendant,  that  tbe  follow- 
ing statement  of  facts  shall  be  used  at  the 
trial  of  the  above-styled  case:  "The  defend- 
ant within  12  months  before  the  finding  of 
tbe  Indictment  practiced,  In  Mobile  county, 
Ala.,  what  Is  commonly  known  as  'Osteop- 
athy,' without  first  having  obtained  a  certif- 
icate of  qualification  from  one  of  the  author- 
ized boards  of  medical  examiners  of  this  state ; 
that  be  practiced  the  same  as  a  profession  and 
means  of  livelihood;  that  osteopathy  Is  a 
new  method  of  treating  diseases,  commonly 
said  and  understood  to  have  originated  with 
one  Dr.  A.  T.  Still,  of  KlrksvUle,  Mo.,  about 
the  year  1871;  that  said  Dr.  Still  practiced 
osteopathy  until  about  the  year  1890,  when 
be  established  a  school  for  instruction  there- 
in; that  said  school  has  anbsequenUy  grown 
until  It  Is  now  a  chartered  college.  The  de- 
fendant was  regularly  educated  In  and  grad- 
uated from  the  said  college,  which  has  the 
name  of  the  American  School  of  Osteopathy, 
and  holds  a  diploma  from  that  Institution  cer- 
tifying his  capacity  and  fitness  for  the  prac- 
tice of  osteopathy.  Osteopathy  Is  tbe  science 
of  treating  diseases  manually  by  tbe  adjust- 
ments of  all  parts  and  organs  to  their  natu- 
ral relation  with  each  other,  thus  removing 
the  irritations  resulting  from  the  abnormal 
relations,  and  removing  obstructions  to  the 
vital  forces  and  fluids  of  the  body,  and  by 
stimulating  mechanically  all  organs  to  their 
proper  function,  or  Inhibiting  abnormally  ac- 
tive processes  or  movements  or  portions  of 
tbe  bodily  organism.  The  method  of  treat- 
ment by  the  practitioners  of  osteopathy  Is 
a  system  of  scientific  manipulation  of  the 
bony  and  muscular  structure  of  the  body  of 
the  patient  In  tbe  treatment,  no  drug,  medi- 
cine, or  otber  substance  is  administered  or 
applied,  either  internally  or  externally,  nor 
Is  tbe  knife  used,  or  any  form  of  surgery 
resorted  to,  In  tbe  treatment  Tbe  practi- 
tioner himself  performs  tbe  manipulations. 
Tbe  teaching  and  theory  of  those  skilled  In 
osteopathy  are  that  It  Is  a  system  of  treat- 
ment of  disease  by  adjustment  of  all  the 
parta  of  tbe  body  mechanically.    Osteopathic 


treatment  It  is  claimed,  overccnnee  contract- 
ed conditions  of  tbe  muscles,  stimulates  tiie 
nerve  centers  to  greater  activity,  and  In- 
creases the  circulation  to  tbe  parts  by  me- 
chanical means,  without  the  aid  of  any  sort 
of  medication.  The  repudiation  of  drugs 
and  medicine  in  the  treatment  of  disease  Is 
a  basic  principle  of  osteopathy,  and  a  knowl- 
edge of  drugs  or  medicines,  their  administra- 
tion for  the  cure  of  diseases,  and  the  writing 
and  giving  of  prescriptions,  are  not  essen- 
tial to  the  graduation  of,  and  tbe  Issuance 
of  diplomas  to,  students  of  osteopathy.  It 
was  In  pursuance  of  and  In  accordance  with 
tbe  foregoing  principles,  rules,  and  practices 
that  the  defendant  practiced  osteopathy  as 
hereinbefore  admitted,  and  not  otherwise;  and 
in  bis  practice  he  never  at  any  time  used  or 
prescribed  any  drug  or  medicine  of  any  kind, 
or  practiced  surgery;  but  his  practice  con- 
sisted entirely  of  osteopathic  manipulations 
of  the  body  and  limbs,  muscles,  nerves,  and 
bones  of  the  patient  performed  by  the  de- 
fendant himself.  He  never  held  himself  out 
to  the  public  to  practice  In  any  other  way. 
It  Is  admitted  that  physicians  engaging  in 
tbe  practice  of  the  regular  system  of  medi- 
cine have  never  treated  patients  by  tbe  manip- 
ulations above  described.  It  is  further  ad- 
mitted that  the  defendant  In  said  county  of 
Mobile  and  within  12  months  before  tbe  find- 
ing of  the  Indictment  kept  and  maintained 
an.  office  where  be  invited  persons  afflicted 
with  disease  to  consult  him  and  receive  treat- 
ment from  him  during  bis  office  hours,  and 
he  called  upon  and  treated  patients  at  their 
homes,  and  that  he  received  and  charged  a 
fee  for  his  services  and  treatment  It  Is  ad- 
mitted that  there  Is,  and  has  been  for  many 
years,  since  1873,  a  State  Medical  Association 
in  Alabama,  composed  of  allopathic  physi- 
cians from  the  various  counties  In  the  state 
of  Alabama,  and  there  has  been  in  the  coun- 
ty of  Mobile  a  County  Medical  Society,  com- 
posed of  allopathic  physicians  organized  un- 
der and  claiming  to  be  in  affiliation  with  said 
State  Medical  Association,  and  that  this  said 
Mobile  County  Medical  Society  has  existed  In 
the  cltx  and  county  of  Mobile  for  more  than 
20  years. 

Plllans,  Hanaw  &  Pillans,  for  appellant. 
Massey  Wilson,  Atty.  Gen.,  and  B.  B.  Boone, 

for  the  State. 

HARALSON,  J.  Tbe  case  was  tried  upon 
an  agreed  state  of  facts,  similar  In  all  es- 
sential respects  to  tbe  case  of  Bragg  v. 
State,  134  Ala.  166,  82  South.  767,  S8  L.  B.  A. 
925.  The  object  of  this  appeal  Is  to  have  that 
case  overruled.  Counsel  for  appellant  says 
In  brief,  "It  is  respectfully  submitted,  that 
upon  review  of  tbe  point  involved,  this  court 
abould  not  afflirm  the  correctness  of  that  de- 
cision, but  should  depart  from  It" 

Tbe  decision  In  that  case  was  unanimous. 
It  covered  all  tbe  questions  here  involTed, 
after  careful  and  mature  consideration.  We 
have  re-examined  It  and  upon  reason  and  tbe 
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authoiittea  cited,  we  have  been  tmable  to 
conclude  that  It  la  wrong.  It  ahonld  not, 
therefore,  be  overrnled.  We  can  add  nothing 
new  in  this  decision  to  what  was  there  said. 
To  attempt  it  would  be  to  go  over  the  same 
grounds  with  Inability  to  shed  new  light  on 
them. 

The  court  charged  the  jury  at  the  written 
request  of  the  state  as  follows:  "The  court 
charges  the  Jury  that  under  the  agreed  state- 
ment of  facts  before  the  jury  in  this  case,  It 
Is  the  duty  of  the  jury  to  find  the  defend- 
ant guilty  as  charged  in  the  indictment,"  and 
refused  a  like  charge  In  substance  for  de- 
fendant The  correctness  of  this  charge  is 
questioned  by  the  defendant,  on  the  ground, 
that  it  was  not  based  upon  the  jury's  belief 
of  the  evidence.  The  evidence  was  in  writ- 
ing, and  consisted  of  a  written  agreement  of 
parties  signed  by  counsel,  of  the  facts  upon 
which  the  case  was  tried.  In  such  case  a 
charge  directly  on  the  evidence  without  re- 
ferring its  credibility  to  the  jury  is  permis- 
sible. Rigby  V.  Norwood,  84  Ala.  132;  Cmtcb- 
er  V.  M.  &  a  B.  B.  Co.,  88  Ala.  679. 

Affirmed. 

TTSON,  DOWDELL,  SIBIPSON  and  DEN- 
SON,  JJ.,  Concur. 


HEAL  V.    MoKEE. 
(Supreme  Conrt  of  Alabama.    Dec.  21,  1906.) 

1.  BePLBVIN— BUBOBH  01'  Pboof. 

Where  issue  la  joined  on  a  plea  of  non 
detinet  in  an  action  to  recover  personal  prop- 
erty, the  burden  of  proof  la  on  pudntifl. 

2.  Sake— SuiTicirHOT  or  Eviobkck  or  Tttlx. 

Wheie,  in  an  action  to  recover  personal 
property,  plaintiff  relied  for  title  to  the  prop- 
ertv  on  a  mortgage  executed  by  a  third  person, 
and  there  was  a  total  absence  of  any  evidence 
that  the  mortgagor  ever  had  anv  title  to  the 
property  in  question,  and  no  evidence  connect- 
ing defendant's  jpossession  in  any  manner  with 
the  mortgagor,  plaintifl  was  not  entitled  to 
recover. 

Appeal  from  Circnit  Oonrt;  Hale  Oonnty; 
John  Moore,  Judge. 

"Not  officially  reported." 

Action  by  O.  H.  McKee  against  Johh  BeaL 
From  a  judgment  for  plaintUf,  defendant  ap- 
peals.   Reversed. 

The  plalntlft  In  this  action  sought  to  re- 
cover one  Iron  gray  mule  from  the  defendant, 
and  laid  his  title  in  a  mortgage  executed  to 
him  on  December  21,  1899,  by  one  bham 
Rhodes.  The  mortgage  conveyed  an  iron 
gray  mule.  The  evidence  in  the  case  showed 
that  the  mule  was  not  in  the  possession  of 
the  defendant,  appellant  here,  but  was  In  the 
possession  of  one  D.  G.  Caddell,  as  the  agent 
of  I.  F.  Lewis;  that  the  defendant  had  a  crop 
on  shares  on  Lewis'  Oak  Orove  place,  and 
that  by  the  contract  Lewis  was  to  furnish  the 
team  for  working  the  crop;  that  Oaddell,  who 
had  been  Lewis'  agent  for  several  years,  had 
charge  of  the  mule,  and  kept  It  In  his  stable 
when  not  at  work  In  defendant's  crop.    There 


was  no  evidence  connecting  Rhodes  with  the 
mule,  or  ever  showing  any  title  in  Bhodes, 
except  the  mortgage.  It  is  not  shown  that 
the  mule  was  obtained  from  Bhodes,  directly 
or  Indirectly,  by  the  defendant,  by  Caddell, 
or  by  Lewis. 

Ireiy  F.  Lewis,  for  appellant  De  Graffen- 
reld  it  Evlns,  for  appellea 

DOWDELL,  3.  Among  the  pleas  intei- 
posed  by  the  defendant  was  the  plea  of  non 
detinet  Issue  was  joined  on  ttiis  plea.  The 
burden  of  proof  was  on  the  plaintiff.  The 
plaintiff  relied  for  title  in  the  property  sued 
for  on  a  mortgage  executed  to  the  plaintiff 
by  one  Isham  Rhodes.  The  bill  of  exceptions 
purports  to  set  out  all  of  the  evidence  had 
In  the  trial  of  the  case.  There  is  a  total 
absence  of  any  evidence  tending  to  show  that 
the  mortgagor,  Rhodes,  ever  had  any  title  to 
the  property  in  question;  and,  furthermore, 
no  evidence  connecting  defendant's  posses- 
sion In  any  manner  with  Rhodes.  The  plain- 
tiff wholly  failed  to  make  out  a  prima  facie 
right  to  a  recovery,  and  the  trial  conrt  erred 
in  refusing  to  give  the  general  charge  aa  re- 
quested by  the  defendant  Patterson  v.  Ir- 
Tin,  132  Ala.  657,  81  South.  474. 

For  the  error  pointed  out,  the  judgment  of 
the  court  must  be  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

HARALSON,  TYSON,  SIMPSON,  and  DBN' 
SON,  JJ.,  concur. 


DOOLY  ▼.  PIN80N  et  al. 
(Supreme  Court  of  Alabama.    Dea  21,  1906.) 

1.  Tbubts  —  Resultiho  Tbustb  —  Pdbohasb 
or  liAin)  roB  Anothbb. 

Where  one  person  advances  money  to  an- 
other for  the  purchase  of  land,  and  to  secure 
the  loan  takes  title  to  the  land  in  himself,  agree- 
ing to  convey  it  to  the  borrower  on  repayment 
of  the  money  advanced,  equity  will  declare  the 
lender  a  trustee  for  the  borrower,  and  compel 
him  to  reconvey  the  land  upon  payment  of  the 
loan,  although  the  contract  rests  entirely  in 
parol. 

2.  Samb  —  Enfobcemekt    or    Tbust — Pu»- 
CHABES  roB  Thibo  Pkbsons. 

Where  respondent  purchased  land  with  the 
money  of  third  persons  and  in  their  name,  and 
took  no  title,  legal  or  equitable,  in  himself,  com- 
plainant conld  not  maintain  a  bill  asainat  re- 
spondent to  enforce  an  agreement  made  by  him 
to  purchase  the  land  for  complainant 
8.  Sams  —  Establibhhbitt  —  QaAirnn£   or 

Pboof. 

In  order  to  ingraft  a  resulting  trust  on  an 
absolute  conveyance  of  lands,  the  proof  mast 
be  clear,  full,  satisfactory,  and  convbidng.  If 
it  is  uncertain,  doubtful,  or  unsatisfactory,  re- 
lief cannot  be  granted. 

[Ed.  Note. — For  cases  in  point,  «•  voL  47. 
Cent  Dig.  Trusts,  f  137.] 

4.  BVIDEITCB — ^HbABBAT— ObAI.   DlOLABATIOira. 

Testimony  aa  to  what  complainant  w«« 
told  by  her  husband  and  agent  wiUi  respect  to 
a  transaction  in  question  is  inadmissible. 

[Ed.  Note. — For  cases  in  poinL  see  vol.  20, 
Cent  Dig.  Evidence,  H  1174,  1176.] 
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S.  TauBrrs— Ri8m.TiHQ  Tiubts — Sufhuuhot 

OOr  BVIUKNOK. 

Evidence  held  Insafflcient  to  establish  an 
aUeeed  agreement  by  the  porchasera  of  lands  at 
jndiraal  sale  to  purchase  and  hold  the  lands 
for  complainant,  and  to  convey  them  to  her  on 
the  repayment  by  her  to  the  purchasers  of  the 
parcha9e  money. 

Appeal  from  Chancery  Court,  Sumter  C!onn- 
ty;  Thomas  H.  Smith,  Chancellor. 

"Not  ofBdally  reported." 

Suit  by  Sallle  8.  Dooly  against  John  H. 
Pinson  and  others.  From  a  decree  of  dlsmla- 
aal,  complainant  appeals.    AfBrmed. 

W.  K.  Smith,  for  appellant  Charles  J. 
Brockway  and  James  A.  Mitchell,  for  appel- 
lees. 

DBNSON,  J.  The  bill  was  filed  in  the 
chancery  court  of  Sumter  county  on  the  9th 
day  of  December,  1902,  by  Mrs.  Sallle  8. 
Dooly  against  John  H.  Pinson,  bis  wife, 
Birdie  Pinson,  and  her  sister.  Miss  Alex  Bell 
Geiger.  Pendente  lite.  Miss  Geiger  married 
a  Mr.  Waller,  and  on  the  suggestion  by  the 
complainant  of  this  fact  to  the  court  the 
prosecution  of  the  suit  was  continued  against 
her  in  the  name  of  Alex  Bell  Waller.  The 
complainant  and  her  half  brothers  and  sister 
were  Joint  owners  of  a  large  tract  of  land — 
1320  acres — in  Sumter  county,  of  which  their 
father.  Minor  Robinson,  died  seised  and  pos- 
sessed. Minor  Robinson  was  married  twlce^ 
and  the  complainant  was  the  only  child  by 
the  second  marriage.  He  left  surviving  him 
his  widow,  the  mother  of  the  complainant, 
the  complainant,  and  four  children  by  the 
first  marriage.  The  widow  and  the  complain- 
ant continued  In  the  joint  possession  of  the 
lands  after  {he  death  of  the  husband  and  fa- 
ttier nntll  the  widow  died,  and  the  complain- 
ant, with  her  husband,  Heniy  O.  Dooly,  con- 
tinned  to  occupy  the  lands  after  the  death  of 
the  widow.  The  children  by  the  first  mar- 
riage, complainant's  half  brothers  and  sister, 
filed  a  bill  In  the  chancery  court  of  Sumter 
county,  against  the  complainant,  for  an  ac- 
counting by  her  of  the  rents  and  profits  re- 
ceived by  her  during  her  occupancy  of  the 
lands,  and  for  a  sale  of  the  lands  for  dis- 
tribution amongst  them  and  the  complain- 
ant as  joint  owners.  The  chancery  court 
rendered  a  decree  in  the  cause  on  the  final 
hearing,  holding  the  complainant  here  (re- 
spondent there)  to  account  for  rents  and 
profits  to  the  amount  of  $1,S00,  making  the 
amount  a  charge  on  her  Interest  In  the 
lands,  and  ordering  a  sale  of  the  lands  for 
distribution  as  prayed  for  in  the  bill.  No 
appeal  was  prosecuted  from  the  decree,  and 
in  accordance  with  its  mandates  the  register 
proceeded  to  advertise  and  sell  the  lands. 
At  the  first  sale  the  lands  were  bid  in  for 
the  complainants  in  the  bill  for  division, 
at  the  snm  of  |4,000.  The  terms  of  the 
sale  were  not  complied  with,  and  a  second 
sale  was  advertised  for  the  17th  day  of 
February,  1902.  At  the  second  sale  John 
H.  Plnaon  bid  off  the  lands  in  the  name  of 


bis  wife,  Mrs.  Blidle  Pinson,  and  Miss 
Alex  Bell  Geiger,-  at  the  snm  of  $1,600.  The 
complainants  In  the  bill  fi>r  division  were 
not  satisfied  with  ths  result  of  the  sale  and 
contemplated  resisting  confirmation  of  the 
register's  report  of  the  sale,  whereupon  an 
arrangement  was  made  by  which  the  bid 
made  by  Pinson  was  by  mutual  consent 
raised  to  $2,200.  The  report  of  the  register 
was  amended  to  show  that  the  lands  'sold 
for  $2,200,  and  as  amended  was  confirmed, 
and  the  register  was  ordered  to  make  the 
purchasers  a  deed,  conveying  the  title  to 
them  to  the  lands  embraced  In  the  bill  sold 
under  the  decree.  The  main  purpose  of  this 
bill  is  to  have  a  resnltlng  tmst  in  the  lands 
declared  In  favor  of  the  complainant,  based 
upon  a  parol  contract,  alleged  to  have  been 
made  before  the  sale  of  the  land  at  the 
register's  sale,  by  and  between  John  H. 
Pinson  and  the  complainant 

Stripping  the  bill  of  repetitions  and  nn- 
necessaiy  averments,  the  substance  of  its 
allegations  upon  which  the  complainant  tests 
the  equity  of  the  bill  may  be  thus  stated: 
That  before  the  second  sale,  the  sale  at 
which  Pinson  bid  oft  the  lands,  it  was  agreed 
by  and  between  John  H.  Pinson  and  the 
complainant  that  he  should  bid  in  the  lands 
for  the  complainant  take  the  deed  in  his 
name  to  protect  him  in  said  purchase,  and 
as  soon  thereafter  as  the  complainant  ten- 
dered him  all  the  money  back  that  he  might 
pay  out  for  her  In  making  the  purchase, 
with  interest  the  said  Pinson  was  to  re- 
convey  the  lands  to  her.  That  Pinson  bid 
in  the  lands  at  the  sale  for  $1,500  in  the 
name  of  his  wife,  Birdie  Pinson,  and  Alex 
Bell  6elger,  and  so  announced  his  bid.  That 
Birdie  Pinson  and  Alex  Bell  Geiger  were 
sisters,  and  the  only  heirs  at  law  of  William 
M.  Geiger,  deceased.  That  said  Geiger,  de- 
ceased, left  a  large  estate.  Tliat  after  the 
death  of  said  Geiger  John  H.  Pinson  mar- 
ried his  daughter  Birdie,  and  since  his  mar- 
riage he  has  been  the  general  agent  and 
manager  of  said  estate  tor  his  wife  and  her 
sister,  Alex  Bell  Geiger,  and  as  such  mana- 
ger he  has  attended  tathe  financial  atTairs 
of  the  estate  left  by  William  M.  Geiger, 
lending  money  and  selling  goods,  etc.,  for 
"said  females."  That  as  such  manager  and 
agent  of  said  estate  and  the  funds  thereof, 
and  for  bis  principals,  he  agreed  for  him- 
self and  them  that  he  would  convey  said 
lands  back  to  complainant  on  payment  of 
the  money  expended  by  him.  That  said 
John  H.  Pinson  bought  in  said  lands  at 
$1,500;  but  the  price  bid  being  tar  less 
than  the  real  value  of  the  lands.  It  was 
agreed  and  understood  by  and  between  com- 
plainant and  all  of  the  heirs  of  Minor  Robin- 
son that,  if  said  bid  of  $1,600  was  raised 
by  complainant  to  $2,200,  the  heirs  would 
make  no  objection  to  the  confirmation  of  the 
sale.  That  according  to  said  agreement  the 
sale  was  confirmed  at  $2,200.  At  the  con- 
clusion of  the  above-recited  allegations  la 
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this  aVennent:  '^oor  oratrlz  got  said  Pin- 
son  to  buy  In  said  lands  for  her;  he  paying 
the  money  and  giving  her  time  to  pay  It 
back  as  hereinbefore  set  out."  The  bill  In 
its  allegations  continues:  That  said  Pin- 
son,  as  the  agent  and  manager  of  said 
Birdie  Plnson  and  Alex  Bell  Oelger,  and  for 
himself,  bought  In  said  lands  with  the  dis- 
tinct understanding  and  agreement  that,  as 
soon'  as  complainant  should  pay  blm  and 
them  back  an  the  money  that  he  had  paid 
out  on  said  lands,  he  and  the  said  Birdie 
Plnson  and  Alex  Bell  Oelger  would  make 
her  a  proper  deed  of  conveyance.  That  the 
hu8ban:d  of  complainant,  Henry  Dooly,  was 
living  at  the  time  of  the  sale  of  said  lands, 
and  said  Hmry  Dooly  was  acting  as  the 
agent  of  complainant  in  said  business  mat- 
ter, and  the  said  Plnson  for  himself  and 
as  the  agent  of  Birdie  Plnson  and  Alex 
Bell  Gelger  promised  and  agreed  by  and 
with  the  said  Henry  Dooly  as  the  agent  of 
complainant,  and  the  said  Plnson  also  agreed 
with  complainant  in  person,  tliat  as  soon 
after  said  sale  as  complainant  paid  back 
the  purchase  money  on  said  lands  he  and 
the  other  respondents  would  execute  a  good 
deed  of  conveyance  to .  complainant,  provid- 
ed said  money  was  offered  or  paid  to  him 
within  a  reasonable  time.  That  said  agree- 
ment was  entered  into  before  the  sale  of 
said  lands,  and  no  one  thereafter  bid  on 
said  lands  for  complainant,  as  she  verily 
believed  the  lands  were  being  bought  In 
for  her.  That  there  were  two  other  men, 
to  wit,  John  Dudley  and  Joseph  Cramer, 
both  men  of  money,  who  offered  to  buy  In 
the  lands  for  complainant  on  the  same  terms 
and  conditions;  but,  having  full  confidence 
in  said  Plnson,  complainant  and  her  hus- 
band let  the  said  Plnson  buy  the  lands  at 
said  sale.  It  Is  also  alleged  in  the  bill  that 
160  acres  of  the  lands  belonging  to  the  es- 
tate of  Minor  Robinson,  deceased,  were  not 
embraced  in  the  bill  for  division;  said  160 
acres  having  been  left  out  of  the  bill  by 
mistake.  On  this  160-acre  tract  the  bill 
shows  that  Sam  Amason  held  a  mortgage. 
The  160  acres  are  embraced  in  the  present 
bill.  The  bill,  with  respect  of  this  160-acre 
tract,  alleges  that:  Complainant,  through 
her  agent  and  husband,  got  the  said  Plnson 
to  pay  off  and  take  up  said  mortgage,  which 
it  is  alleged  he  did  as  the  agent  of  Birdie 
Plnson  and  Alex  Bell  Geiger,  and  that  said 
Plnson  purchased  said  mortgage  for  some- 
thing less  than  the  face  value  thereof,  which 
was  $150.  This  sum,  it  is  alleged,  with  the 
$2,200  bid  for  the  land  at  the  sale,  aggre- 
gated the  sum  of  $2,350,  which  last  sum, 
with  10  per  cent,  interest  added,  aggregated 
the  sum  of  $2,685.  It  is  then  averred  that 
the  complainant  got  the  said  Plnson  to  pay 
off  all  the  complainants  in  the  bill  filed  for 
division  with  the  $2,200,  and  got  him  to 
pay  off  the  mortgage  to  Amason,  with  the 
distinct  agreement  and  understanding  that 
the  lands  were  to  be  reconveyed  to  com- 


plainant, if  within  a  teaaonable  tltaie  she 
refunded  the  money  paid  out  by  the  re- 
spondents on  said  lands.  It  is  further  aver- 
red that,  as  a  part  of  the  agreement  made 
with  Plnson  to  bid  in  the  lands,  complain- 
ant was  to  pay  "respondents"  the  sum  of 
$200  per  annum,  if  she  was  unable  to  pay 
the  whole  sum  at  the  end  of  each  year,  or 
at  the  end  of  the  gathering  of  the  crops, 
and  that  when  the  crops  were  gathered  In 
1902  she  at  once  paid  John  H.  Plnson  the 
sum  of  $200.  It  is  then  averred  that  b<: 
sides  the  $200,  complainant  before  the  filing 
of  the  bin  tendered  to  the  said  John  H. 
Plnson,  for  himself  and  for  his  wife  and 
Mrs.  Alex  Bell  Waller,  n6e  Geiger,  all  that 
wks  due  on  account  of  said  land  transaction. 
The  bill  avers  that  the  complainant  has  been 
in  possession  of  the  lands  since  the  death 
of  her  father,  and  was  in  possession  at  tbe 
time  the  sale  was  made.  The  prayer  of  tbe 
bill  is  that  the  deed  made  by  the  register 
to  Mrs.  Pinson  and  Mrs.  Waller,  n6e  Geiger. 
l>e  set  aside  and  declared  void;  that  John 
H.  Plnson,  Birdie  Plnson,  and  Alex  Bell 
Geiger  be  required  to  specifically  perform 
and  carry  out  the  contract  and  agreement 
entered  into  by  them  with  complainant,  by 
and  through  their  agent,  John  H.  Plnson; 
that  they  be  required  to  execute  to  complain- 
ant a  proper  deed  to  the  lands  on  the  pay- 
ment of  the  money  due  them  thereon;  that 
a .  reference  be  ordered  to  ascertain  the 
amount  due;  that,  in  the  event  tbe  respond- 
ents decline  to  execute  the  deed,  the  register 
l>e  required  to  execute  to  complainant  a 
proper  deed  to  the  lands  involved  in  this 
controversy.  In  tbe  conclusion  is  a  prayer 
for  general  relief. 

The  respondents  demurred  to  the  blU, 
moved  to  dismiss  it  for  the  want  of  equity, 
and  filed  special  pleas  setting  up  want  of 
consideration  In  the  alleged  agreement  and 
setting  up  the  statute  of  frauds.  On  tbe 
demurrers  and  motion  to  dismiss  the  bill 
being  overmled,  the  respondents  filed  a 
Joint  and  several  answer  to  the  bllL  In  the 
answer  the  making  of  the  alleged  agreement 
is  specifically  denied,  and  it  is  averred  that 
the  respondents  never  knew  of  any  such 
agreement,  nor  did  they  ever  hear  of  any 
claim  that  such  an  agreement  had  been 
made,  until  in  the  fall  of  1902.  It  is  also 
shown  and  averred  in  the  answer  that  Wil- 
liam M.  Geiger,  the  father  of  Mrs.  Plnson 
and  Mrs.  Waller,  in  bis  lifetime  obtained  a 
deed  from  the  complainant  and  her  husband 
to  396  acres  of  the  lands  embraced  in  the 
bill  and  which  were  sold  at  the  sale;  that 
said  395  acres  of  land  formed  a  part  of  tbe 
estate  of  the  said  Geiger  at  tils  death,  and 
said  respondents  Mrs.  Plnson  and  Mrs.  Wal- 
ler, being  his  only  heirs  at  law,  took  what 
title  said  Groiger  had  and  hdd  by  vlrtae  vt 
said  deed;  that,  after  the  lands  were  ad- 
vertised for  sale  by  the  register  the  last  time, 
the  respondents,  a  day  or  two  before  the  day 
of  the  sale  was  to  occor,  held  a  consultation 
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and  decided  that  they  would  buy  all  the 
lands  at  the  sale,  provided  the  bidding  did 
not  exceed  $2,600,  for  the  purpose  of  protect- 
ing themselves  from  too  great  a  loss  and  of 
not  having  to  give  up  the  396  acres,  which 
they  aver  In  the  answer  adjoined  other  lands 
of  theirs  and  could  be  profitably  used  by 
them;  that  In  accordance  with  that  decision 
Mrs.  Plnson  and  Miss  Alex  Bell  Grelger  au- 
thorized and  Instructed  John  H.  Plnson  to. 
attend  the  sale  and  In  their  name  and  for 
them  buy  in  the  lands  at  said  sale  at  a  price 
not  to  exceed  $2,600.  It  is  further  averred 
In  the  answer  that  It  was  in  pursuance  of  the 
said  instructions  that  John  H.  Plnson  bid 
In  the  lands  on  the  17th  day  of  February, 
1902.  It  Is  also  shown  and  averred  that  It 
waa  by  the  consent  and  In  obedience  to  the 
instructions  of  Mrs.  Plnson  and  Mrs.  Gelger 
that  the  bid  was  raised  from  $1,600  to  $2,- 
200,  and  that  the  Amason  mortgage  was  pui^ 
chased,  and  that  all  the  transactions  were 
had  and  done  with  reference  to  the  purchase 
of  the  land  and  buying  the  mortgage,  without 
any  agreement  or  understanding  with  Mrs. 
Dooly  or  her  husband,  and  solely  for  the 
benefit  of  the  respondents  Mrs.  Plnson  and 
Alex  Bell  Geiger.  It  is  also  denied  In  the 
answer  tliat  any  agreement  was  ever  made 
with  Mrs.  Dooly,  or  any  one  for  her  benefit, 
to  the  effect  that  she  could  pay  to  Mr.  Pin- 
son  or  either  of  tiie  other  respondents  $200 
at  the  end  of  each  year  as  Interest  on  the 
money  expended  on  the  lands,  and  it  Is  aver- 
red that,  after  the  deed  to  the  lands  was  ex- 
ecuted to  the  respondents  Mrs.  Plnson  and 
Miss  Gelger,  John  H.  Plnson  agreed  with 
Mr.  H.  C.  Dooly,  the  husband  of  complainant, 
to  rent  him  a  part  of  the  lands  for  the  year 
1002  at  the  sum  of  $200  as  rent;  that  Mr. 
Dooly  died  In  the  spring  of  1902,  and  Mrs. 
Dooly  In  the  fall  of  1902  paid  the  $200  aa 
rent  on  the  land,  and  not  as  Interest  In 
this  connection  it  is  averred  in  the  answer 
that  the  portion  of  the  lands  not  rented  to 
the  husband  of  the  complainant  for  the  year 
1002,  was  rented  by  John  H.  Plnson  to  other 
parties;  that  said  parties  occupied  the  lands 
rented  to  them  for  1902,  and  paid  the  rent 
on  them  to  respondents. 

The  chancellor,  on  the  final  hearing  on  the 
pleadings  and  proof,  held  that  the  complain- 
ant was  not  entitled  to  the  relief  prayed  for, 
nnd  dismissed  the  bill.  Two  questions  arise: 
(1)  Whether  the  transactions  as  averred  In 
the  bill,  resting  in  parol,  create  an  equity 
in  favor  of  the  appellant,  which  can  be  en- 
forced. (2)  Whether  the  evidence  is  sufll- 
cieut  to  establish  the  equity.  The  chancel- 
lor In  his  decree  held  that  the  case  as  plead- 
ed presented  an  enforceable  equity  under  the 
principle  as  announced  In  the  case  of  Hodges 
V.  Verner,  100  Ala.  612,  18  South.  679,  bnt 
held  that  the  proof  was  not  snfDclent  to  es- 
tablish the  equity  alleged. 

The  principle  referred  to  by  the  chancellor 
Is  stated  In  the  case  cited  by  McClellan,  J., 


as  follows:  "Where  one  person  advances 
money  to  another  by  way  of  a  loan,  through 
a  payment  to  a  third  person  for  land  which 
the  borrower  has  purchased  or  is  purchasing, 
and  to  secure  the  loan  the  lender  takes  the 
title  of  the  land  to  himself,  with  the  agree- 
ment and  understanding  between  him  and  the 
real  purchaser  that  he  will  reconvey  to  the 
latter  on  repayment  of  the  money  advanced, 
equity  will  declare  the  holder  of  the  title  a 
trustee  therefor,  for  the  purchaser!  and  com- 
pel him  to  discharge  the  trust  by  the  recon- 
veyance stipulated  for  npon  the  payment  to 
him  of  the  money  to  secure  which  the  title 
was  vested  in  him.  And  such  case  Is  not 
within  the  statute  of  frauds,  but  the  equities 
will  be  worked  out  and  effectuated,  though 
the  contract  they  have  made  to  the  end  in 
view  rests  entirely  in  paroL"  Hodges  v.  Yer- 
ner,  supra;  Milno:  v.  Stanford,  102  Ala. 
277,  14  South.  644;  Bates  v.  Kelly,  80  Ala. 
142;  Lehman  v.  Lewis,  62  Ala.  128;  Boyd  v. 
McLean,  1  Johns.  Oh.  682;  Perry  on  Trusts, 
I  188.  The  same  principle  is  elsewhere 
stated  by  this  court  through  McClellan,  J., 
in  this  language:  "A  trust  of  the  class  as- 
serted in  this  bill  exists  only  where  one  has 
purchased  property  with  the  funds  of  an- 
other and  taken  title  in  himself.  The  funds 
used  may  have  i»«sently  become  the  prop- 
erty of  the  other  party,  by  loan  or  advance 
to  him  by  the  purchaser,  who  takes  the  title 
to  secure  to  himself  repayment  of  such  loan. 
And  it  must  always  be  made  to  clearly  ap- 
pear that  the  purchase  was  with  funds  pre- 
viously belonging  to  the  party  asserting  the 
trust,  or  that  it  was  made  for  him  and  the 
purchase  money  presently  advanced  by  the 
purchaser  as  a  loan  to  him,  for  the  security 
of  which  the  legal  title  is  taken  to  and  in  the 
name  of  the  purchaser.  Without  this  there 
can  be  no  such  thing  as  a  resulting  trust" 
Mllner  v.  Stanford,  102  Ala.  277,  14  South. 
644.  Brlckell,  C.  J.,  stated  the  same  prin- 
ciple in  this  language:  "But  if  one  should, 
by  way  of  loan,  and  wholly  i^on  the  credit 
and  account  of  another,  advance  the  pur- 
chase money,  and  take  title  to  himself  as 
security  for  Its  repayment  be  would  hold 
the  estate  upon  a  resulting  trust  for  the 
other,  and  on  repayment  would  be  compel- 
led to  reconvey."  Lehman  v.  Lewis,  62  Ala. 
129.  See,  also.  Waller  v.  Jones,  107  Ala.  831. 
18  South.  277;  Kent  v.  Dean,  128  Ala.  600, 
30  South.  643;  Northrup  ▼.  Metcalf,  11  Paige, 
676;  Dryden  v.  Hanway,  81  Md.  263,  100 
Am.  Dec.  61;  Hebron  ▼.  Kelly,  75  Miss. 
74,  21  South  790. 

It  Is  within  the  principle  as  above  stated 
that  It  Is  insisted  the  case  falls.  We  have 
seen  from  the  bill  that  the  case  has  been 
attempted  to  be  presented  in  two  categories 
or  phases:  First,  with  respect  to  on  agree- 
ment made  with  John  H.  Plnson;  second, 
with  respect  to  an  agreement  made  by  John 
H.  Plnson  as  the  agent  and  manager  of  the 
other  two  respondents.    So  for  aa  the  first 
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category  Is  concerned,  It  wems  that  the  blU 
does  not  present  a  case  for  equitable  Inter^ 
ference  or  jurisdiction.  If  Pinson  made  the 
promise,  as  Insisted  upon  tn  the  first  cate- 
gory, yet  he  did  not  bid  the  property  off  In  his 
own  name,  he  did  not  pay  any  of  his  money 
for  it,  nor  did  he  take  title  In  his  name. 
He  is  absolutely  without  any  title,  legal  or 
equitable;  hence  there  Is  nothing,  so  far 
as  he  Is  Individually  concerned,  that  wotild 
be  of  benefit  to  the  complainant,  or  that  the 
court  could  take  from  him  and  give  to  the 
complainant,  with  respect  of  the  title  to  the 
lands.  It  follows,  beyond  question,  that 
as  to  John  H.  Pinson  the  bill  was  properly 
dismissed. 

Without  stopping  to  discuss  the  sufficiency 
of  the  averments  of  the  bill  to  make  a  case 
for  equity  Jurisdiction  on  the  second  phase 
of  the  case,  but  granting  that  the  averments 
of  the  facts  from  which  the  trust  Is  sup- 
posed to  result  are  sufficiently  precise  and 
definite  to  bring  the  case  with  respect  of 
the  pleading  within  the  strict  nile  estab- 
lished In  such  cases,  the  question  is,  has 
the  complainant  made  out  her  case  by  the 
evldoice  adduced?  Whether  the  bill  be  re- 
garded as  one  to  declare  a  resulting  or  a 
constructive  trust  in  lands,  or  a  bill  to  have 
a  parol  contract  with  respect  to  land  spe- 
cifically enforced,  or  a  bill  to  have  a  con- 
veyance absolute  on  Its  face  declared  a  taatt- 
gage,  the  rule  of  evidence  by  which  the  com- 
plainant must  make  out  the  case  Is  the  same. 
"The  general  rule  Is  that,  when  a  resulting 
trust  Is  sought  to  be  established  and  in- 
grafted on  a  conveyance  absolute  in  its 
terms,  the  complainant  must  by  the  bill 
distinctly  and  precisely  aver  the  facts  from 
which  It  Is  claimed  to  result  The  proof 
must  correspond  with  the  pleading,  and,  by 
a  complete  unanimity  of  decision,  must  be 
clear,  full,  satisfactory,  and  convincing.  If 
the  proof  Is  uncertain.  If  It  Is  doubtful  or 
unsatisfactory,  relief  cannot  be  granted.  The 
presumption  arising  from  the  conveyance, 
that  It  fully  speaks  the  whole  truth,  must 
prevail  until  the  contrary  Is  established  be- 
yond reasonable  controversy.  The  burden  of 
removing  this  presumption  rests  upon  the 
party  asserting  the  contrary,  and  It  Is  not 
enough  for  the  party  to  generate  doubt  and 
uncertainty."  Mr.  Pomeroy,  In  his  Incompar- 
able work  on  Equity  Jurisprudence,  says  such 
evidence  must  be  clear,  strong,  unequivocal, 
unmistakable,  and  must  establish  the  fact  of 
payment  by  the  alleged  beneficiary  beyond  a 
reasonable  doubt  2  Pomeroy's  Equity  Juris- 
prudence (1880)  p.  612,  {  1040;  Lehman 
V.  Lewis,  62  Ala.  129 ;  Tllford  v.  Torrey,.  63 
Ala.  120;  Allen  v.  Young,  88  Ala.  340,  6 
South.  747;  Jordan  v.  Garner,  101  Ala.  411, 
13  South.  678 ;  Westbrook  v.  Hayes,  137  Ala. 
572,  34  South.   622. 

The  bin  avers  that  Mrs.  Dooly,  her  hus- 
band, and  John  H.  Pinson  were  the  only 
persons  who  were  present  at  the  time  the 
understanding    and    agreement    was    made. 


These  parties  lived  some  SO  miles  from 
Livingston,  the  place  where  the  sale  of  the 
lands  was  made.  Mrs  Dooly  was  examined 
as  a  witness  In  her  own  behalf,  and  testified 
as  to  the  terms  of  the  onderstanding  and 
agreement  She  was  not  present  at  the  sale, 
nor  was  she  present  when  It  Is.  alleged  the 
bid  was  agreed  to  be  raised.  She  av»red 
In  the  bill  that  Mr.  Dooly  represented  her 
on  the  two  occasions.  She  gave  testimony 
to  what  her  husband  told  her  with  reference 
to  the  bid  being  raised;  bat,  of  conrse,  the 
chancellor  could  not  have  considered  that 
evidence,  as  It  was  Incompetent  and  was 
objected  to  on  tliat  account  Neither  can 
we  consider  It  After  testifying  to  the  col- 
lective fact  that  she  had  an  understanding 
and  agreement  with  Pinson  to  buy  in  the 
lands,  Mrs.  Dooly  teetifles  with  respect  to 
the  terms  of  the  understanding  and  agree- 
ment In  these  words :  "That  sgreement  was 
that  Mr.  John  H.  Pinson  agreed  to  buy  the 
lands  for  me,  or,  in  other  words,  to  let  me 
have  as  much  as  $3,000  at  8  per  cent  inter- 
est After  that  he  sent  me  word  tliat  he 
would  have  to  have  10  per  cent  interest; 
that  he  could  not  let  me  have  it  at  8  per 
cent  Mr.  J.  H.  Pinson  bought  in  the  land, 
and  I  was  to  psy  him  back  the  money  that 
he  paid  on  the  land  In  a  reasonable  time. 
There  was  no  particular  time  set  to  pay 
the  money  back."  The  only  other  witness 
who  was  examined  to  prove  the  terms  of 
the  contract  or  agreement  was  Joe  Cramer. 
He  testified  In  this  language:  "I  had  an 
agreement  with  J.  H.  Pinson  that  he  was  to 
buy -In  the  land,  or  perhaps  take  an  appeal 
In  the  case;  that  I  was  to  bear  the  burden 
of  all  expenses  of  bond.  If  any  be  made — 
lawyer  fees  as  far  as  the  pro  rata  share 
of  Mrs.  Dooly  was  concerned."  Bearing  in 
mind  the  rule  that  it  Is  not  enough  that 
some  agreement  must  be  shown,  we  think 
the  evidence  of  Mrs.  Dooly  leaves  the  terms 
of  the  agreement  in  a  state  of  doubt  and 
uncertainty.  And  It  cannot  be  with  any  show 
of  reason  contended  that  Cramer's  evidence 
tends  to  show  any  of  the  terms  of  an  agree- 
ment with  respect  to  the  purchase  of  the 
lands  for  Mrs.  Dooly's  benefit  John  H.  Pin- 
son In  his  evidence  specifically  denies  In 
toto  that  he  ever  made  any  agreement  with 
Mrs.  Dooly  of  any  kind,  individually  or 
as  agent  with  regard  to  the  purchase  of 
the  lands,  or  of  lending  her  any  money. 
He  further  testified  that  he  had  no  authority 
from  bis  wife  or  Mrs.  Waller  to  make  any 
such  contract  for  them.  It  Is  true  that 
there  Is  testimony  of  declarations  made  by 
Pinson  tending  to  show  that  he  bid  the  lands 
in  for  Mrs.  Dooly's  benefit  But  these  dec- 
larations Pinson  denied  making,  and  there 
was  evidence  tending  to  corroborate  his  testi- 
mony that  he  did  not  make  the  declarations. 
None  of  the  declarations  tend  to  show  any 
term  of  an  agreement  Moreover,  there  was 
evidence  which  tended  to  corroborate  Pin- 
son's  that  he  never  made  any  agreement  with 
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Mrs.  Dooly  or  Mr.  Dooly  to  bny  the  land 

for  her  benefit 

There  U  no  evidence  of  a  word  that  was 
said  at  the  sale,  or  before  the  sale,  tending 
to  show  that  any  agreement  was  made  by 
Plnson,  aa  agent  for  bis  wife  and  Mlsa 
Geiger,  with  Mrs.  Dooly  or  her  husband. 
At  the  sale  Pinson  announced  that  the  bid 
was  made  for  Mrs.  Plnson  and  Miss  Oelger. 
True,  an  effort  was  made  to  show  that  Pln- 
son was  the  general  agent  for  bis  wife  and 
Miss  Geiger;  bnt,  conceding  that,  wlthont 
their  knowledge,  aa  general  agent  he  could 
have  made  an  agreement  of  the  kind  that 
would  be  binding  on  them,  yet  the  evidence 
of  such  agency,  to  say  the  most  for  It  that 
can  be  said  In  favor  of  the  complainant, 
leaves  that  question  In  a  state  of  doabt  and 
uncertainty,  while  the  evidence  of  the  re- 
spondents on  the  subject  is  to  the  effect 
that  he  was  not  the  general  agent,  but  that 
he,  in  making  the  purchase  of  the  lands, 
was  acting  under  specific  instructions  to  pur- 
chase for  Birdie  Pinson  and  Alex  Bell  Geiger. 
There  Is  much  evidence  on  both  sides  that 
is  irrelevant  to  the  issues  and  incompetent, . 
The  chancellor  did  not  make  any  ruling  with 
r^ard  to  objections  to  evidence.  We  have 
considered  only  the  legal  evidence  in  the 
record,  and  while  we  have  not  here  men- 
tioned all  of  it  in  detail,  not  deeming  U 
necessary  to  do  more  than  to  refer  to  the 
salient  features  of  It  in  this  opinion,  we 
have  carefully  gone  through  the  whole  evi- 
dence, and  we  are  satified  that  the  decree 
of  the  chancellor  dismissing  the  bill  on  the 
merits  is  correct,  and  should  be  affirmed, 
and  it  Is  accordingly  so  ordered. 

Affirmed. 

HARALSON,    TYSON,    DOWDBLL,    and 
DENSON,  JJ.,  concur. 


SHIVER  V.  HARDY  et  al. 
(Supreme  Court  of  Alabama.    Dec  21,  lOOS.) 

1.  Ejectment— PucADiNG — Issues. 

Where,  in  a  statntory  action  in  the  nature 
of  ejectment,  defendants  each  disclaimed  pos- 
session, and  issue  was  joined  on  such  disclaimer, 
plaintiff's  title  was  thereby  admitted,  and  the 
only  issue  was  whether  defendants  were  in 
possession. 

2.  SauB— AlTIBXATIVB  CHABOK-€ORVUCnHO 

Evidence. 

Where,  in  an  action  in  the  nature  of  eject- 
ment involving  a  disputed  boundary,  possession 
was  the  only  liBue  joined,  and  the  evidence  as  to 
whether  the  land  m  question  was  in  a  section 
belonging  to  plaintiff  or  in  another  section  be- 
longing  to  defendants  was  in  irreconcilable  con- 
flict, the  general  affirmative  charge,  with  hy- 
pothesis, requested  by  plaintiff,  was  properly 
refused. 

3.  Same— Issues— Instbuctiors. 

Where,  in  an  action  in  the  nature  of  eject- 
ment, the  only  issue  joined  was  defendants' 
possMsion  of  the  load  in  controversy,  it  was 
error  for  the  court  to  give  instructions,  at  de- 
fendants' request,  placing  plaintiff's  right  to 
recover  on  the  superiority  of  his  ti^Je ;  he  l>e- 
(pg   entitled    to   recover   on    proof   reasonably 


satisfying  the  Jury  tiiat  defendants  were  in 
possession  of  the  Und,  irrespective  of  the 
strength  of  his  title. 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; John  P.  Hubbard,  Judge. 

"Not  officially  reported." 

Action  by  Daniel  Shiver  against  John 
Hardy  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

Defendants  (appellees  here)  requested  the 
court  to  give  the  following  charges,  which 
the  court  gave:  "(1)  The  court  charges  the 
Jury  that  in  this  case  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  and 
cannot  recover  on  the  weatuiess  of  the  title 
of  the  defendant  Woodham.  (2)  The  court 
charges  the  Jury  that  in  this  case  the  plain- 
tiff cannot  recover,  unless  he  shows  a  legal 
title  in  himself,  or  that  he  or  some  one  un- 
der whom  he  claims  was  in  possession  of  the 
land  sued  for  prior  to  the4>ringlng  of  this 
suit,  although  they  may  believe  from  the  evi- 
dence that  the  defendant  Woodham  had  no 
title  for  the  land  sued  for." 

Reid,  Sollie  &  Klrkland,  tor  appellant 
Espy  &  Farmer,  for  appellees. 

DENSON,  J.  Statutory  action  In  the 
nature  of  an  action  of  ejectment  to  try  title 
to  land.  The  land  was  described  in  the  com- 
plaint as  follows:  "Twelve  acres  more  or 
less,  lying  on  the  west  side  of  and  along  the 
east  line  of  section  26,  and  being  a  portion 
of  the  east  side  of  the  east  half  of  northeast 
quarter  of  section  26,  in  Henry  county,  Ala- 
bama." The  defendants  each  disclaimed  pos- 
session of  the  premises  sued  for,  and  on  Is- 
sue Joined  on  the  disclaimer  there  was  ver- 
dict and  Judgment  for  the  defendants.  From 
the  Judgment  the  plaintiff  took  an  appeal. 

The  plaintiff  having  elected  to  take  issue 
on  the  disclaimer,  the  denial  of  possession 
put  in  Issue  the  question  of  possession,  and 
only  that  Title  was  entirely  eliminated  as 
an  is,sue  in  the  case.  In  other  words,  the 
disclaimer  "was,  for  the  purpose  of  this 
trial,  an  admission  of  plaintiff's  title,  with 
a  denial  of  defendants'  possession."  McQueen 
V.  Lampley,  74  Ala.  408;  Bailey  v.  Selden, 
124  Ala.  403,  26  South.  909;  Ely  v.  Pace,  139 
Ala.  293,  36  South.  877.  *   . 

With  respect  to  the  question  of  possession, 
the  location  of  the  boundary  line  running 
north  and  south  between  sections  26  and 
25  was  the  only  point  in  controversy.  It 
was  conceded  that  the  plaintiff  and  defend- 
ants were  coterminous  proprietors;  the  land 
of  the  plaintiff  being  located  in  section  26, 
and  that  of  the  defendants  in  section  25. 
The  evidence  as  to  whether  the  land  of  which 
defendants  were  in  possession  was  in  sec- 
tion 26  or  section  25  was  in  Irreconcilable 
conflict  Under  that  state  of  the  evidence 
the  general  affirmative  charge,  with  hyiwth- 
eslB,  requested  by  the  plaintiff,  was  prop- 
erly refused. 
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The  charges  given  at  the  request  of  the 
defendants  placed  the  right  of  the  plaintiff 
to  recover  on  the  superiority  of  his  title. 
The  charges  Injected  into  the  case  an  Issne 
not  before  the  Jury.  The  plalntlflf,  as  we 
have  seen,  would  have  been  entitled  to  re- 
cover on  proof  sufficient  to  reasonably  satis- 
fy the  jury  that  the  defendants  were  In  pos- 
session of  the  land  described,  Irrespective 
of  the  strength  of  his  title.  The  charges 
should  have  been  refused,  and  the  giving  of 
them  must  work  a  reversal  of  the  cause. 

There  was  no  error  in  the  rulings  of  the 
court  on   the  admissibility  of  evidence. 

For  the  error  In  giving  the  written  charges, 
requested  by  the  defendants,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 

TYSON,  SIMPSON,  and  ANDERSON,  JJ^ 
concur. 


PBACOq^  V.  KIRKIiAND  et  al. 

(Supreme  Court  of  Alabama.    Dec.  21,  1906.) 

Apfkai.  —  DisMissAi.  — '  Delay  m  Fnjwo 
Rbcobd. 

Where  a  record  on  appeal  is  not  filed  for 
four  months  after  the  proper  time,  and  It  ap- 
pears that  the  delay  is  due  to  want  of  diligence 
on  the  part  of  appellant's  attorneys  in  furnish- 
ing to  the  clerk  of  the  lower  court  certain  deeds 
necessary  to  be  copied  in  the  bill  of  exceptions, 
the  appeal  will  be  dismissed. 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; Terry  Richardson,  Judge. 

"Not  officially  reported." 

Action  between  A.  K.  Peacock  and  Gash 
KlrUand  and  others.  From  the  Judgment, 
the  former  appeals.    Dismissed. 

R.  D.  Crawford,  tor  appellant  Reid  ft 
Hill,  for  appellees. 

TYSON,  J.  The  judgment  in  this  cause 
was  rendered  by  the  trial  court  on  the  3d 
day  of  May,  1904.  The  appeal  bond  was 
filed  with  the  clerk  on  the  5th  day  of  July, 
1004.  Notice  of  the  appeal  was  served  on 
the  4tb  day  of  January,  1905.  The  record 
was  not  filed  In  the  court  until  the  6tb 
day  of  June,  1905,  when  It  should  have 
been  filed  at  least  prior  to  the  call  of  the 
Fourth  division  In  this  court,  which  was 
in  January,  1905.  The  affidavits  submitted 
pro  and  con  along  with  the  motion  to  dis- 
*  miss  the  appeal  establish  a  want  of  dlU- 
Kcuce  on  the  part  of  the  appellant's  attor- 
neys In  furnishing  to  the  clerk  of  the  lower 
court  certain  deeds  necessary  to  be  copied 
in  the  bill  of  exceptions,  which  was  clearly 
the  cause  of  the  delay  on  the  part  of  that 
officer  in  not  sending  the  transcript  to  the 
clerk  of  the  court  to  be  filed.  In  other 
words,  no  sufficient  excuse  is  shown  for  the 
delay.  Porter  v.  Martin,  139  Ala.  318,  35 
South.  1006.  The  motion  to  dismiss  the 
appeal  must  be  granted. 

App'eal  dismissed. 

HARALSON,  DOWDELL,  SIMPSON,  and 
DENSON,   JJ.,  concur. 


JORDAN  et  al.  v.  SIMMONS. 
(Supreme  Court  of  Alahsmw.    Dec.  21,  1905.) 
Exceptions,    Bux   of— Signing — ^Tixx    Ai.- 

LOWEn— Extension  of  Tucb. 
A  bill  of  exceptions,  signed  by  the  pre- 
siding Judge  before  the  expiration  of  the  time 
fixed  by  an  agreement  between  counsel  for  the 
signing  thereof,  entered  into  after  the  expiration 
of  the  period  fixed  by  the  court  on  the  last 
day  of  the  term,  will  not  be  considered  on  ap- 
peal ;  the  Judge  having  no  authority  to  sign 
It  at  that  time. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  §8  60-64.] 

Appeal  from  Circuit  Court,  Covington 
County;  Wm.  H.  Samford,  Judge. 

"Not  officially  reported." 

Action  between  L.  M.  Jordan  and  anoth^ 
and  W.  T.  Simmons.  From  a  Judgment  for 
the  latter,  the  former  appeal.    Afilrmed. 

J.  F.  Jones,  fOr  appellants.  Powell,  Albrlt- 
ton  &  Albrltton,  for  appellee. 

TYSON,  J.  This  case  was  tried  at  a 
regular  term  of  the  circuit  court  In  and 
for  Covington  county,  convened  on  the  13th 
day  of  June,  1904.  Under  the  act  fixing  the 
time  for  the  holding  of  this  court,  the  term 
is  limited  to  two  weeks.  So,  then,  the  term 
ended  by  operation  of  law  on  the  25th  day 
of  June  On  that  day  It  appears  that  the 
court  entered  an  order  granting  appellants 
60  days  within  which  to  prepare  and  present 
their  bill  of  exceptions.  This  period  of 
time  allowed  expired  on  the  24th  day  of 
August  following.  Five  days  later,  to  wit, 
on  the  29th  day  of  August,  a  written  agree- 
ment was  entered  into  between  counsel  ex- 
tending the  time  for  the  signing  of  the  bill 
to  October  1st  On  the  26th  day  of  Septem- 
ber the  paper  in  the  record  purporting  to  be 
a  bill  of  exceptions  was  signed.  It  is  clear 
from  the  foregoing  stat^nent  that,  on  ac- 
count of  the  agreement  between  counsel  be- 
ing made  after  the  period  fixed  by  the  court 
had  expired,  the  presiding  Judge  was  with- 
out authority  to  sign  the  paper  in  the  record 
purporting  to  be  a  bill  of  exceptions,  and 
It  cannot  be  considered.  Tlsdale  v.  Alabama 
&  Georgia  Lumber  Co.,  181  Ala.  456,  31 
South.  729. 

With  it  eliminated,  no  error  being  assigned 
upon  the  record  proper,  the  Judgment  ap- 
pealed from  must  be  affirmed. 

HARALSON,  SIMPSON,  and  ANDERSON. 
JJ.,  concur. 


WALTON  V.  LINDSAY  LUMBER  CO. 
(Supreme  C!onrt  of  Alabama.    Dec.  21,  1906.) 

1.  Appeal — Cokpbtknct  of  Jttbob — HABiiUEsa 

Erbob. 

Where,  in  an  action  for  Injuries  received 
by  an  employ^,  the  court  at  the  close  of  plain- 
tifiTB  case  instructed  the  jury  to  find  for  defend- 
ant, if  they  believed  the  evidence,  the  error,  it 
any,  in  rulmg  that  a  juror  was  competent  was 
harmless;  the  jury  having  Iiad  no  function  to 
perform  in  the  case. 

[Ed.    Note. — For  cases  in   point,  see  vol.    8, 
Cent  pig.  Appeal  and  Error,  {  4126.] 
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2.  Mabptcb  aro  SnTAKT— In jmnr  to  Buplotb 

— OOVFLAIKT. 

A  complaint  in  an  action  for  injnriea 
received  br  an  employe,  which  fails  to  aver  the 
relation  of  master  and  serrant,  or  to  show  any 
daty  owing  to  plaintiff  by  defendant,  or  to 
negative  the  theory  that  plaintiff  was  a  tres- 
passer at  the  time  he  received  his  Injnries,  is 
bad. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  8  813.] 

8.  Saxx. 

A  complaint  in  an  action  for  Injuries  receiv- 
ed  by  an  employ^  in  consequence  of  a  defective 
appliance,  which  fails  to  allege  in  what  the  de- 
fend consisted.  Is  bad. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Blaster  and  Servant,  {  826.] 

4.  Saks. 

A  complaint  in  an  action  for  injuries  re- 
ceived by  an  employ^  in  consequence  of  defective 
appliances  should  aver  that  the  defect  arose 
from  or  had  not  been  discovered  or  remedied 
because  of  the  negligence  of  the  employer,  or 
of  one  in  his  service  charged  with  the  ant;  of 
seeing  that  the  machinery  was  in  proper  con- 
dition. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  i  818.] 

6.  8aicb — Ikbtbuotino.  and   WABimra   Eu- 

PIX)Tfi— Dun  OF  BMPIiOYKB. 

Where  an  employe,  17  years  old,  well  de- 
veloped physically,  and  of  reasonable  intelli- 
gence, was  not  unfamiliar  with  the  work  in  a 
sawmill  he  was  employed  to  do,  and  had  worked 
at  the  sawmill  business  before  and  knew  the 
danger  of  the  employment,  the  employer  was 
not  chargeable  with  the  duty  of  instructing 
him  as  to  the  work  or  warning  him  of  danger 
incident  thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  n  308,  813.] 

Appeal  from  Circoit  Court,  Escambia  Cotm- 
t7 ;  J.  G.  Richardson,  Judge. 

"Not  officially  reported." 

Action  by  Tommie  Walton,  pro  ami,  against 
tbe  Lindsay  Lumber  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Powell  &  Hamilton,  for  appellant  Leigh  ft 
Lelgb  and  Stevens  &  Lyons,  for  appellee. 


DOWDBLL^  J.  Before  entering  upon  the 
trial  In  tbe  drcnit  court  the  plaintiff  demand- 
ed a  struck  jury.  In  response  to  a  question 
by  the  court,  one  of  the*jurors  of  the  regular 
panel  stated  that  be  was  the  uncle  of  the  wife 
of  the  president  of  the  defendant  corporation. 
The  drcult  court  ruled  that  the  juror  was 
competent  and  bad  bis  name  placed  on  tbe  list 
of  jurors  from  which  the  stnu^  jury  was  to  be 
obtained.  To  this  action  of  tbe  court  tbe 
plaintiff  excepted.  It  does  not  appear  that 
tbe  preeldoit  of  tbe  corporation  was  a  stock- 
holdw,  or  otherwise  had  any  pecuniary  inter- 
est, In  tbe  defendant  corporation.  While  tbe 
president  of  a  private  corporation  may  have 
more  and  greater  powers  than  another  em- 
ploye, be  Is,  at  last,  as  such,  but  an  ag«it  or 
smployA  of  tbe  corporation.  There  is  no 
statute  which  renders  a  juror  Incomiietent  be- 
cause he  may  be  related  to  an  officer  or  an 
agent  of  a  corporation  that  is  a  party  to  a 


suit  But  we  need  not  determine  this  ques- 
tion for  the  reason,  if  any  error  was  com- 
mitted in  the  ruling  of  the  court,  It  was  error 
without  Injury. 

At  the  Instance  of  the  defendant  In  the 
court  below,  the  court  gave  the  general 
affirmative  charge  in  Its  favor.  If,  In  the 
giving  of  the  general  charge  as  requested,  no 
error  was  committed,  then  there  could  have 
resulted  no  injury  in  the  ruling  as  to  the  com- 
petency of  the  juror.  In  reality  the  jury  had 
no  function  to  perform  In  the  trial  of  the  case, 
rested  Its  case  upon  the  evidence  of  tbe  plaln- 
The  defendant  offered  no  testimony,  and 
tiff.  They  were  instructed  to  find  for  the  de- 
foidant  if  they  believed  tbe  evidence,  and  the 
result  would  have  been  tbe  same  if  they  had 
not  believed  the  evidence,  since  the  duty 
rested  on  the  plaintiff  to  show  by  competent 
and  satisfactory  evidence  a  right  to  recovor. 
This  case  is  entirely  different  from  the  case  of 
Smith  V.  Kauffman,  100  Ala.  408,  14  South. 
111.  The  doctrine  laid  down  in  tbe  latter 
case  Is  without  application  here.  In  that 
case,  as  stated  by  the  court,  the  jury  had  two 
functions  to  perform,  viz.:  (1)  To  pass  upon 
the  credlblll^  of  the  evidence;  (2)  to  ascer- 
tain the  amount  of  the  damages.  There  the 
duty  was  upon  the  plaintiff  to  show  by  credi- 
ble testimony  a  right  to  recover,  and,  further- 
more, to  establish  by  the  evldenoe  tbe  amount 
of  the  damages.  Here  no  such  duty  rested 
upon  the  defendant  and  in  fact  the  jury  had 
not  the  functions  to  perform  as  in  the  case 
dted. 

Tbe  complaint,  as  amended,  contained  11 
counts.  Demurrers  were  sustained  to  the  sec- 
ond, third,  fourth,  and  fifth.  Tbe  tenth  count 
was  withdrawn  by  the  plaintiff,  and  the  case 
was  tried  on  counts  1,  6,  7,  8,  9,  and  11, 
and  on  the  plea  of  the  general  issue  and  con- 
tributory negligence.  No  error  was  com- 
mitted in  sustaining  the  demurrers  to  counts 
2, 3, 4,  and  5.  The  relationship  is  not  averred, 
and  no  duty  is  shovm,  by  the  averments  of 
either  the  second,  third,  or  fourth  counts, 
owing  from  tbe  defendant  to  the  plaintiff. 
For  aught  that  appears  from  the  averments 
of  tbe  counts,  the  plaintiff,  at  the  time  that 
he  received  the.  alleged  Injury,  was  a  tres- 
passer. Tbe  fifth  count  was  open  to  the  de- 
murrer. It  falls  to  allege  In  what  the  defect 
consisted.  L.  &  N.  B.  B.  Oo.  ▼.  Jones,  180 
Ala.  470,  30  South.  586.  Furthermore,  there 
is  no  averment,  or  anything  equivalent  to  an 
averment,  that  the  defect  arose  from,  or  bad 
not  been  discovered  or  remedied  owing  to,  tbe 
negligence  of  the  defendant,  or  of  some  pet- 
Bon  in  the  service  of  tbe  defendant  and  in- 
trusted by  it  with  the  duty  of  seeing  that  the 
ways,  works,  and  machinery  were  in  proper 
order  or  condition.  Seaboard  Mfg.  Co.  v. 
Woodson,  94  Ala.  143,  10  South.  87;  U.  S. 
Stock  Ca  y.  Weir,  96  Ala.  396,  11  South.  486. 
There  were  other  grounds  stated  In  the  de- 
murrers to  these  several  counts  which  we 
need  not  discuss,  as  what  we  have  said 
Buffldentiy  disposes  of  the  question  of  the  cor- 
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rectnen  of  tbe  cottrtrs  rnUng  on  the  de- 
murrers. 

Aa  we  bare  already  stated,  the  defendant 
on  the  trial  below  offered  no  evidence,  but 
rested  Its  case  on  that  of  the  plaintiff.  The 
bin  of  exceptions  purports  to  set  out  all  of  the 
evidence  Introduced  on  the  trial,  and  which 
we  have  carefully  considered,  and  after  such 
consideration  we  have  been  unable  to  find 
that  the  evidence  showed  ot  offered  any  rea- 
sonable inference  of  a  right  of  recovery  on  the 
part  of  the  plaintiff.  There  was  no  proof  of 
negligence,  and  no  basis  In  the  evidence  upon 
which  to  rest  a  reasonable  Inference  of  the 
existence  of  negligence,  on  the  part  of  the  de- 
fendant or  Its  servants.  It  would  serve  no 
good  purpose  to  elaborate  here  by  rehearsing 
the  evidence  contained  in  the  record.  It  was 
shown  that  the  plaintiff  was  a  minor  about  17 
years  old,  that  he  was  well-developed  physic- 
ally and  possessed  a  reasonable  amount  of  In- 
telligence, and  that  he  was  not  unfamiliar 
with  the  employment  at  which  he  was  en- 
gaged and  had  worked  at  the  sawmill  busi- 
ness before.  He  testified  himself  that  he 
knew  the  danger  of  the  employment  It  was 
unnecessary  for  the  defendant  to  Instruct  him 
In  regard  to  the  work  or  warn  him  of  any 
danger  incident  thereto.  Worthlngton  ▼. 
Ooforth,  124. Ala.  656,  26  South.  531.  Our 
conclusion  Is  that  the  court  committed  no 
error  in  giving  the  charge  as  requested  by  the 
defendant 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  will  be  affirmed. 

Affirmed. 

TYSON,  ANDERSON,  and  DBNSON,  JJ., 
concur. 


FUNDERBUBK   v.    STATE.    . 
(Supreme  Court  of  Alabama.    Dec  21,  1005.) 

1.  Jury  —  Competency  of  Jubobs  —  Fobva- 
TiON  OF  Opinion. 

A  jnntr  who  states  that  he  has  formed  and 
expressed  an  opinion  based  upon  rumors  as  to 
the  guilt  or  imiocence  of  defendant,  but  that  he 
will  try  the  case  on  the  evidence  and  not  on 
the  rumors,  Is  not  subject  to  challenge  for  cause. 
[Eld.  Note. — For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Jury,  St  461-4T9.] 

2.  Cbiuinal  IjAW  —  Evidence  —  Contbadic- 
TioN  OF  Absent  Witness. 

Although  the  state  has  admitted  a  showing 
as  to  the  evidence  of  an  absent  witness  for  ie- 
fendant,  it  may  nevertheless  contradict  the  show- 
ing bj  proving  that  such  witness  was  not  at  the 
place  where  he  testified  he  was  and  where  he 
claimed  to  have  seen  the  occurrences  in  ques- 
tion, but  that  he  was  at  a  place  some  miles 
distant 

3.  Witnesses  —  Iupkaohuknt  —  Contbadic- 
TOBY  Stateicknts— Iuhatebial  Mattebs. 

In  a  prosecution  for  assault  with  intent  to 
ravish,  whether  defendant  had  intercourse  with 
prosecutrix  with  her  consent  at  a  subsequent 
time  and  at  a  different  place  from  that  at  which 
the  assault  was  claimed  to  have  been  committed 
was  immaterial,  and  testimony  of  defendant 
that  he  bad  not  had  such  intercourse  with  prose- 
cutrix and  had  not  stated  that  he  had  so  had 
intercourse  with  her  could  not  be  contradicted 


by  showing  that  he  had  stated  that  he  had  had 
Intercourse  with  prosecutrix  at  such  subsequent 
time  and  different  place. 

4.   SajCX  —  IlCPEAOHIHO  TSSIUIOlir  —  BIA8  OF 

WrrNESs. 

In  a  prosecution  tot  assault  with  Intent  to 
ravish,  where  a  sister-in-law  of  prosecutrix 
gave  testimony  in  oonffict  with  that  of  nroseca- 
trix  and  which  toided  to  exculpate  dMsndant, 
it  was  competent  for  the  state  to  prove  by  the 
witness'  husband  fprosecntrix's  brother)  tliat  he 
and  the  witness  had  not  lived  together  since 
the  assault 

6.  GBiifiNAi,  liAw  —  iHBTBUOKions  — Dma- 
GAKD  OF  False  WiTNEas. 

A  charge  in  a  criminal  case  that  if  defend- 
ant's character  is  bad  for  truth  and  veracity, 
and  he  has  sworn  falsely  and  is  unworthy  of 
belief,  it  is  the  duty  of  the  jury  to  disregard 
his  testimony  entirely,  is  bad,  in  that  it  directs 
the  jury  to  discard  defendant's  evidence  on 
the  establislunent  of  the  facts  liypothesized,  in- 
stead of  merely  authorising  them  to  discard 
it  and  in  that  it  fails  to  include  in  the  facta 
liypotheslsed  the  element  of  willful  falsity  with 
regard  to  a  material  fact 
&  Saub— Cube  of  EsBONBons  Ikbtbuctioh. 

Such  charge  being  inherently  bad  and  not 
having  bera  withdrawn,  the  errw  in  giving  it 
was  not  cured  by  the  giving  of  a  charge,  request- 
ed by  defendant  that  although  the  jury  believe 
that  defendant  is  a  man  of  l>ad  character,  yet 
if  they  believe  that  his  testimony  is  true  they 
should  not  discard  it  but  should  give  it  the  same 
weight  as  that  of  any  other  witness  who  has 
sworn  truly. 

Appeal  from  Clrcnlt  Oourt,  Coosa  Conntj; 
A.  H.  Alston,  Judge. 

"Not  officially  reported." 

Frank  Funderburk  was  convicted  of  assault 
with  intent  to  ravish,  and  appeals.    Reversed. 

The  court  charged  the  jury  orally  that  if 
the  jury  find  from  the  evidence  that  the  de- 
fendant's character  Is  bad  for  truth  and  ve- 
racity, that  he  has  sworn  falsely  in  this  case, 
and  that  he  is  unworthy  of  belief,  then  It 
would  be  the  duty  of  the  jury  to  discard  his 
testimony  entirely.  The  defendant  requested 
the  following  charge  in  writing,  which  was 
given:  "(8)  If  you  believe  the  defendant  is 
a  man  of  bad  character,  yet  if  yon  believe 
from  all  the  evidence  that  ills  testimony  is 
true,  you  should  not  discard  it  but  give  it  the 
same  weight  as  you  would  that  of  any  other 
witness  who  has  sworn  truly." 

Felix  L.  Smith  and  Ladcey  ft  Bridges,  for 
appellant  Mass^  IVllson,  Atty.  Gen.,  for 
the  State. 

DENSON,  J.  The  defendant  was  convlctied 
of  an  assault  with  Intent  to  ravish  Candls 
Luster.  The  juror  who  on  his  voir  dire  stated 
that  he  had  formed  and  expressed  an  opinion 
as  to  the  guilt  or  Innocence  of  the  defendant 
based  upon  rumors  that  he  had  heard  in  the 
community  in  regard  to  the  assault  but  tbat 
he  would  try  the  case  on  the  evidence  and 
not  on  the  rumors  that  he  had  heard,  was 
not  subject  to  challenge  for  cause.  Jarvis' 
Case,  138  Ala.  17,  34  South.  1025;  Long's 
Case,  86  Ala.  36,  6  South.  443. 

The  state's  testimony  tended  to  show  that 
the  assault  was  committed  about  2  o'clock  in 
the  afternoon.    The  state  admitted  a  show- 


Digitized  by 


Google 


Ala.) 


FDNDBKBUBE  v.  STATE. 


673 


Ing  SB  to  the  evidence  of  Mrs.  Brown,  an  ab- 
sent witness  of  defendant.  Her  evidence 
tended  to  show  that  she  was  abont  75  or  100 
yards  from  the  defendant  and  the  woman 
alleged  to  have  been  assaulted  at  the  time  It 
was  testified  the  assault  occurred,  and  that 
defendant  did  not  commit  any  assault.  The 
state  asked  one  of  defendant's  witnesses  on 
cross-examination  If  It  was  not  a  fact  that  be 
saw  Mrs.  Brown,  about  2  or  3  o'clock  on  the 
afternoon  of  the  day,  about  1^  or  2  miles 
from  there.  Against  the  defendant's  objec- 
tion that  the  showing  for  the  witness  could 
not  be  contradicted,  the  court  allowed  the 
witness  to  answer  that  he  did.  It  Is  true 
that,  when  a  showing  has  been  admitted  for 
an  absent  witness,  it  Is  not  permissible  to 
introduce  evidence  of  declarations  of  such 
absent  witness  which  contradict  the  evidence 
of  such  witness.  Pmltt's  Case,  92  Ala.  41, 
9  South.  406;  Lowe's  Case,  86  Ala.  47,  5 
South.  435;  State  v.  Wiggins  (La.)  23  South. 
885.  But  the  evidence  offereid  did  not  in- 
volve any  declaration  of  the  absent  witness; 
hence  was  not  a  violation  of  the  rule.  If  Mrs. 
Brown  was  a  mile  or  two  away  from  the  place, 
evidence  of  that  fact  was  competent  as  tend- 
ing to  show  she  was  either  mistaken  in  her 
evidence  or  that  her  evidence  as  presented 
by  the  showing  was  unworthy  of  credence. 
The  evidence  for  the  state  further  showed 
that  the  assault  was  committed  while  the 
woman  alleged  to  have  been  assaulted  was  at 
work  in  a  field  with  her  two  young  brothers. 
Defendant  admitted  that  he  went  to  the  field 
where  the  woman  was  at  work,  but  denied 
that  be  assaulted  her.  Defendant's  evidence 
tended  to  show  that  he  went  to  the  field 
where  the  woman  was  at  work,  and  sat  and 
talked  with  her  a  short  time,  and  that  he 
then  asked  her  to  step  over  In  the  pasture, 
which  was  near  the  field  she  was  working  In, 
and  look  at  his  cattle;  that  she  went  with 
him,  and  the  two  boys,  at  the  defendant's 
request,  went  to  tell  the  woman's  brother 
to  come  over  to  defendant's  house  to  arrange 
for  a  Journey  they  were  to  make  the  next 
day.  On  cross-examination  the  defendant 
was  asked  if  be  had  sexual  Intercourse  with 
Oandls  Luster  that  evening  in  the  pasture. 
The  witness  answered  that  he  did  not  The 
defendant  was  then  asked  by  the  solicitor  if 
he  did  not  tell  Mr.  Howard,  when  he  arrested 
him  (defendant)  the  first  time,  that  he  did 
bave  Intercourse  with  her.  The  defendant's 
objection  to  the  question  was  overruled.  He 
answered  that  he  did  not  Sobsequently  the 
state  waa  allowed,  over  the  objection  of  the 
defendant  to  prove  by  Howard  that  the  de- 
fendant told  him,  at  the  time  he  arrested 
bim,  that  he  had  Intercourse  with  Candls 
Luster  that  evening  in  the  pasture.  Whether 
the  defendant  had  sexual  intercourse  with 
Oandls  Luster  with  her  consent  after  the  time 
and  at  a  different  place  it  was  testified  by  her 
that  the  assault  was  made  upon  her  was  Im- 
materlaL  It  did  not  tend  to  support  the 
prosecution  or  to  prove  the  offense.  In  this 
89  80. 


respect  It  is  unlike  the  case  of  Barnes  v. 
State,  88  Ala.  204.  7  South.  38,  16  Am.  St 
Rep.  48,  cited  by  the  Attorney  General.  In 
the  Barnes  Case,  which  was  a  prosecution 
for  rape,  a  witness  was  permitted  to  testify 
to  a  conversation  had  by  the  witness  with 
Barnes  about  the  prosecutrix  prior  to  the 
alleged  assault  In  which  conversation  de- 
fendant made  statements  which  tended  to 
show  his  desire  to  have  sexual  Intercourse 
with  the  prosecutrix,  as  well  as  bis  belief 
that  she  would  not  yield  to  his  wishes.  It 
was  held  that  the  evidence  was  relevant  "as 
affording  the  jury  a  basis  for  the  inference 
that  he  had  gratified  his  passion  In  the 
manner  charged  In  the  Indictment."  It  Is 
too  plain  for  discussion  that  evidence  of 
sexual  Intercourse  between  the  defendant  and 
the  prosecutrix  after  the  time  of  the  alleged 
assault  and  at  a  different  place,  with  the  con- 
sent of  the  prosecutrix,  would  not  prove  or 
tend  to  prove  the  charge  laid  in  the  Indict- 
ment Therefore  the  state  would  not  have 
been  entitled  to  prove  it  as  a  part  of  Its 
case,  and.  If  not  the  evidence  was  Immaterial. 
Williams'  Case  (Miss.)  19  South.  828;  Hllde- 
bum  V.  Curran,  65  Pa.  63.  And  while,  under 
the  rule  established  by  this  court  in  the 
Stoudenmeler's  Case,  29  Ala.  668,  great  lati- 
tude Is  allowed  In  cross-examination,  and  a 
witness  may  within  proper  limits  be  asked 
about  matters  Immaterial  to  the  issue,  yet  the 
witness  may  not  be  impeached  with  respect  of 
such  immaterial  matter  by  proof  of  state- 
ments made  by  him  contradictory  of  his  evi- 
dence. Bosenbaum's  Case,  33  Ala.  354;  Bla- 
key  V.  Blakey,  38  Ala.  611;  Orr's  Case,  107 
Ala:  S6y  18  South.  142;  L.  A  N.  R.  R.  Co.  v. 
Qulnn  (Nov.  term,  1905)  89  South.  616;  Wil- 
liams' Case  (Miss.)  19  South.  825.  The  court 
erred  in  allowing  witness  Howard  to  testi- 
fy to  such  contradictory  statement  Upon 
the  same  considerations,  the  evidence  of  con- 
tradictory statements  as  testified  to  by  the 
witnesses  Hardy  and  Jones  should  not  have 
been  admitted. 

Lou  Luster  was  shown  to  be  the  wife  of 
Leonard  lAster,  who  was  a  brother  of  Candls 
Luster,  the  woman  alleged  to  have  been  as- 
saulted. Lou's  evidence  In  the  case.  Intro- 
duced by  the  defendant,  was  in  conflict  with 
a  part  of  Oandls'  evidence,  and  if  believed 
by  the  jury  it  tended  to  show  that  Candls' 
evidence  was  false,  and  tended  to  exculpate 
the  defendant  The  state  was,  against  de- 
fendant's objections,  allowed  to  prove  by 
Leonard  Luster  that  he  and  Lou  had  not  lived 
together  since  the  alleged  assault  This  evi- 
dence, we  think,  was  competent  to  be  con- 
sidered by  the  jury  In  determining  whether 
Lou  was  biased  against  the  prosecutrix,  and 
in  weighing  the  testimony  of  Lou,  to  enable 
them  to  determine  the  degree  of  credit  to  be 
accorded  her  evidence.  Lodge's  Case,  122 
Ala.  97,  26  South.  210,  82  Am.  St  Rep.  23; 
Bennefleld's  Case,  184  Ala.  157,  32  South.  717: 
2  Wlgmore  on  Bvldence,  t  9W,  {  946. 

That  part  of  the  oral  charge  excepted  to 
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by  the  defendant,  as  It  is  shown  In  the  bill 
of  exceptions.  Is  not  by  any  means  clear  In 
its  statements.  The  charge  la  faulty  in  that 
It  falls  to  hypotheelze  that  the  defendant 
was  wlllfnlly  Calse  in  hla  evidence  with  re- 
gard to  a  material  fact  or  facta,  and  In  di- 
recting the  Jury  on  the  facta  hypothesized  that 
It  would  be  their  duty  to  discard  the  de- 
fendant's evidence,  Instead  of  saying  to  the 
jury  on  the  facts  hypothesized  that  they 
would  be  authorized  to  discard  the  evidence. 
Prater's  Case,  107  Ala.  26,  18  South.  238; 
McOIellan's  Case,  IIT  Ala.  140,  28  South. 
6S3.  The  oral  charge  being  inherently  bad, 
and  not  having  been  withdrawn,  the  error  In 
giving  it  was  not  cured  by  the  giving  of  the 
defendant's  written  charge. 

For  the  errors  pointed  out,  the  Jndgmoit 
Is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  TYSON,  DOWDKLL,  and  AN- 
DERSON, JJ.,  concur. 


STATE  V.  COUSTON. 
(Supreme  Coart  of  Alabama.    Dec.  21, 1905.) 

Appeal  from  Probate  Court,  Elmore  Coun- 
ty; H.  J.  Lancaster,  Judge. 

"Not  officially  reported." 

Charlie  Couston  was  discharged  from  cus- 
tody under  a  writ  of  habeas  corpus,  from 
which  order  the  state  appeals.    Reversed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 
John  A.  Holmes,  Jr.,  for  appellee. 

TYSON,  J.  Order  discharging  petltfoner 
reversed,  and  petition  dismissed. 


LITTLE  v.  STATE. 
(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 

1.  CanuRAi.   Law— EviDXNOB— Tbaiurq   or 

BlX>ODHOURDS. 

In  order  that  the  trailing  of  bloodhoonda 
from  the  place  of  the  crime  may  be  used  as 
evidence  against  defendant,  it  must  be  first 
shown  that  the  bloodhounds  were  trained  to 
track  human  beings  and  could  do  so  with  a 
degree  of  accuracy. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14. 
Cent  Dig.  Criminal  Law,  {  768.] 

2.  Sake— Reaborablb  Doubt— Inbtbuctiors. 

The  jury  should  acquit  defendant,  unless 
the  state  shows  his  guilt  by  evidence  beyond  all 
reasonable  doubt  and  to  a  moral  certainty; 
and  the  court  should  so  charge. 

[Ed.   Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  g{  1287,  19ia] 

3.  Same. 

A  charge  in  a  criminal  case  that,  before 
the  jury  is  authorized  to  render  a  verdict  of 
guilty,  the  state  must  prove  defendant's  guilt 
to  a  moral  certainty,  is  properly  refused  as 
elliptical. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  g  1913.] 

i.    SAICK— CORIXICTING   EVIUBNCK. 

In  a  criminal  case,  a  charge  that  if  there  is 
a  conflict  in  the  evidence  wtuch  cannot  be  so 
reconciled  as  to  make  all  the  witnesses  speak 


the  truth,  or  which  affords  a  reasonable  doobt 
as  to  who  spoke  the  truth,  defendant  should  be 
acquitted,  was  properly  refused  as  misleading. 
5.  SaICK— DlSBXaASD  OF  Faubk  Withess. 

In  a  criminal  case,  a  charge  that,  if  the 
jury  believe  that  any  witness  has  sworn  falsely, 
they  may  disregard  the  entire  evidence  of  sa& 
witness,  was  properly  refused,  in  that  it  au- 
thorized the  jury  to  disregard  all  the  evidence 
of  a  witness  who  swore  falsely  as  to  some  point, 
although  they  believed  him  in  reference  to  other 
material  facts. 

Appeal  from  City  Court  of  Bessemer; 
William  Jackson,  Judge. 

"Not  officially  reported." 

O.  A.  Little  was  convicted  of  homicide, 
and  appeals.    Reversed. 

Witness  Joe  Piunkett  stated  that  he  was 
deputy  aherUr  at  Johns  on  the  night  Sween- 
ey was  shot,  and  then  stated,  testifying  for 
the  state,  that  he  and  Eastman,  another  dep- 
uty sheriff,  went  and  got  two  bloodhounds 
and  carried  them  to  the  bush  where  the  shot 
was  said  to  have  been  made,  and  that  the 
hound  struck  trail,  and  went  otT  up  the 
road  a  short  distance,  and  circled  right  back 
to  Tom  Armstrong's.  To  this  evidence,  there 
was  objection,  which  was  overruled.  Charges 
1,  2,  8,  4,  and  8,  refused,  assert  the  proposi- 
tion, expressed  in  different  language,  that 
the  duty  Is  on  the  jury  to  acquit  the  de- 
fendant, unless  the  state  has  shown  his  guilt 
by  evidence  beyond  all  reasonable  doubt 
and  to  a  moral  certainty.  Other  charges 
were  refused,  as  follows:  "(5)  If  there  Is  a 
conflict  In  this  evidence  In  this  case,  and  the 
jury  cannot  reconcile  the  evidence  so  as  to 
make  all  the  witnesses  speak  the  truth,  or 
have  a  reasonable  doubt  as  to  who  spoke  the 
truth,  you  give  the  defendant  the  benefit 
of  such  reasonable  doubt  and  acquit  him. 
(0)  I  charge,  if  the  jury  believe  any  witness 
In  this  case  has  sworn  falsely,  the  jury  has 
a  right  to  disregard  the  entire  evidence  of 
such  witness.  (7)  Before  the  jury  is  au- 
thorized to  render  a  verdict  of  gruilt,  the 
state  must  prove  his  guilt  to  a  moral  certain- 
ty." 

Shugart  k  Bell,  for  appellant  Massey 
WUson,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  In  order  for  the  trailing 
of  the  bloodhounds  to  have  been  legal  evi- 
dence, it  should  have  been  first  shown  that 
they  were  trained  to  track  human  beings 
and  could  do  so  with  a  degree  of  accuracy. 
Hodge  V.  State,  98  Ala.  10,  13  South.  385, 
39  Am.  St  Rep.  17;  Pedlgo  v.  State  of  Ky. 
(Ky.)  44  S.  W.  148,  42  L.  R.  A.  432,  82  Am. 
St  Rep.  666.  There  was  no  merit  in  any  of 
the  other  objections  to  the  evidence. 

Charges  1,  2,  8,  4,  and  8  correctly  assert 
a  moat  elementary  principle  of  law,  and 
should  have  been  given,  although  the  coart 
may  bare  been  justlfled  In  refusing  some  of 
them,  after  having  given  some  of  the  others, 
upon  the  idea  that  the  refused  onea  were 
mere  repetitions  of  those  given. 


Digitized  by 


Google 


Ala.) 


ARD  ▼.  CRITTENDEN. 


875 


Charge  7  was  elliptical,  and  was  properly 
refused. 

Cbarge  6  waa  properly  refnaed.  It  was 
mialeadlng,  aa  tbe  Jury  might  hare  Inferred 
that  they  mart  acquit  the  defendant  if  they 
entertained  a  reasonable  doubt  aa  to  wheth- 
er or  not  any  witness  spoke  the  truth. 

Charge  6  was  properly  refused.  It  In- 
structed the  jury  that  they  would  disregard 
the 'entire  evidence  of  a  witness  if  they  be- 
lieved he  had  sworn  falsely.  The  jury  may 
have  believed  that  the  witness  swore  falsely 
as  to  some  point  or  particnlar,  and  yet  be- 
lieved him  In  reference  to  other  matters; 
yet,  under  the  charge,  they  could  disregard 
all  of  his  evidence,  though  they  may  have 
believed  he  testified  truthfully  as  to  some 
of  the  material  facts.  Prater  v.  State,  107 
Ala.  26,  18  South.  238. 

The  Judgment  of  the  city  court  la  re- 
versed, and  the  cause  remanded. 

Beversed  and  remanded. 

HARALSON,  TYSON,  DOWDBLL,  and 
OBNSON,  JJ.,  concur. 


SOUTHERN  BY.  CO.  v.  BRANYON. 
(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 

1.  NKOUOKRCS  —  PLKABIRO  —  CONTBIBUTOBT 
NEOUGKlTai. 

A  plea  of  contributory  negllKence  must 
state  the  facts  constituting  the  negligence,  and 
a  general  averment  is  insufficient 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Gent  Dig.  Negligence,  {  196.] 

2.  Cabbuss — InjUBT   to    Pa8binokb8 — E<vi- 

DBHCE. 

Where,  in  an  action  asalnst  a  railway  com- 
pany for  injuries  received  by  a  passenger  in 
consequence  of  the  sudden  jerking  of  the  train, 
the  evidence  showed  that  were  were  only  two 
persons  in  the  car,  that  both  of  tbem  were 
thrown  down  and  one  of  them  injured,  and  a 
witness  testified  that  there  was  no  unusual  jerk, 
it  was  not  error  to  overrule  an  objection  to 
the  question  asked  the  witness  as  to  whether 
he  would  consider  a  movement  of  a  car  such  as 
to  throw  all  the  passengers  down  and  Injure 
one  of  them  a  usual  movement  thereof. 
8.  TaiAi/— Rxrcaai.   to   Gits   Imbtbuctioiib 

AiacAST  Oms. 

It  is  not  error  to  refuse  to  give  a  charge 
in  substance  already  given. 

(Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  651-6S9.I 

Appeal  from  Circuit  Court.  Fayette  Coun- 
ty; S.  H.  Sprott,  Judge. 

"Not  officially  reported." 

Action  by  Thomas  M.  Branyon  against 
the  Southern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Weatherly  ft  Stokely  and  J.  H.  Bankhead, 
Jr.,  for  appellant  McColom,  Peters,  Ne- 
smlth  ft  Mayfleld,  for  appellee. 

SIMPSON,  J.  This  was  an  action  for 
damages  received  by  a  passenger  who  was 
riding  in  a  caboose  attached  to  a  freight 
train;  the  claim  being  that  he  waa  caused 


to  fall  by  the  sudden  jerking  of  the  train, 
when  he  was  moving  towards  or  at  the  door, 
for  the  purpose  of  leaving  the  train,  at  the 
depot 

Tbe  first  assignment  referred  to  In  the 
brief  of  appellant  Is  that  tbe  court  erred 
In  sustaining  the  plaintiff's  demurrer  to 
pleas  2  and  8.  Tbe  ground  of  demurrer  in- 
sisted on  is  that  said  pleas  consist  of  gen- 
eral averments,  and  do  not  state  tbe  facta 
which  constitute  the  contributory  negligence. 
These  pleas  were  properly  held  subject  to 
the  demurrer.  "A  plea  of  contributory  neg- 
ligence must  go  beyond  averring  negligence 
as  a  conclusion,  and  must  aver  facta  to 
which  the  law  attaches  that  conclusion." 
Osborne  v.  Ala.  Steel  ft  Wire  Co.,  135  Ala. 
671,  575,  83  South.  687. 

It  la  next  insisted  that  the  court  erred 
In  overruling  the  objection  to  the  question  to 
the  witness  Suddeth:  "Would  you  consider 
a  stop  or  a  movement  of  a  freight  car  or 
a  coach,  such  as  to  throw  all  of  the  pas- 
sengers down  and  knock  half  of  them  un- 
conscious, a  good,  ordinary,  and  usual  stop 
or  movement  of  the  train?"  In  view  of  the 
fact  that  this  witness  had  testified  that 
there  was  no  unusual  Jerk,  also  of  the  fact 
that  there  waa  testimony  showing  that  there 
were  only  two  persons  In  the  car,  and  that 
both  of  them  were  thrown  down  and  one 
of  them  injured,  as  stated,  this  question 
asked  on  cross-examination  was  not  sub- 
ject to  tbe  objections  made. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  charge  7,  requested  by  tbe 
defendant,  as  the  substance  of  said  charge 
had  already  been  given  In  charge  5,  re- 
quested by  the  defendant 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

TYSON,  ANDERSON,  and  DBNSON,  JJ., 
concur. 


ARD  V.  CRITTENDEN. 
(Supreme  Court  of  Alabama.    May  80,  1908.) 

1.  SAUES — BOHA   FTDX   PUBCRASXB NOTICK  OF 

UinCECOBDXO     MOBTOAGK — EVIDENOD — AoiflB- 

SiBiLrrT. 

Where  the  Issue  was  whether  a  buyer  of 
personalty  bad  at  the  time  of  his  purchase  ac- 
tual notice  of  a  third  person's  unrecorded  mort- 
gage thereon,  evidence  of  statements  made  by 
the  seller  to  the  buyer  at  the  time  of  sale 
showing  that  the  third  pwson  had  a  mortgage 
on  the  proi>erty  was  admissible,  while  evidence 
of  statements  by  the  seller  to  others  not  in 
the  presence  of  the  buyer  was  inadmissible. 

2.  TaiAi/— Objkotions  to  Evidbrck. 

A  party,  not  objecting  to  a  question  asked  a 
witness,  is  not  entitled  as  a  matter  of  right  to 
have  the  testimony  stricken  out,  though  it  Is 
irrelevant  or  incompetent. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  S  242.] 
8.  Affkal  —  Habmijcss  Ebbob  —  Ikkatbbiai. 

ElVmENCB. 

Where  immaterial  evidence  could  not  have 
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inflaenced  the  jary,  the  refnsal  to  exdnde  it 
was  not  reversible  error. 

[Bd.  Note. — For  cases  in  Dpint,  Me  vol.  46; 
Cent  Die.  Trial,  {{  4163,  4135.] 

4.   KKW  TBIAL — MonOK— ItEQVIBITES. 

A  motion  for  a  new  trial,  based  on  the 
theory  that  the  verdict  is  contrary  to  the  law, 
must  specifically  point  out  wherein  the  law  was 
disregarded,  so  aa  to  call  the  court's  attention 
to  the  point 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent  Dig.  New  Trial,  {  261.] 

Appeal  from  Clrcnlt  Court,  Covington 
County;  Wm.  H.  Samford,  Special  Judge. 

"Not  officially  reported." 

Action  by  R.  O.  Crittenden  against  Charley 
Ard.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Jas.  F.  Jones,  for  appellant  Powell,  Al- 
britton  &  Albrltton,  for  appellee. 

DBNSON,  J.  Tbte  Is  an  action  of  detinue, 
commenced  by  Crittenden  against  Ard,  to 
recover  five  ozot,  described  in  the  complaint 
as  the  oxen  obtained  by  Ard  team  J.  J.  Bar- 
row, Jr.  The  plalntur  claimed  title  to  the 
oxen  through  a  mortgage  executed  to  blm 
by  one  W.  D.  Jobnson  on  the  30th  day  of 
April,  1902.  The  mortgage  was  not  recorded 
until  the  19th  day  of  August,  1902.  In  June 
or  July,  1902,  Johnson,  the  mortgagcxr,  sold 
the  oxen  to  one  J.  J.  Barrow,  Jr.,  and  in 
November  or  December,  1902,  Barrow  sold 
the  oxen  to  the  defendant.  Aid. 

The  litigated  question  In  the  case  was 
whether  Barrow,  when  he  purchased  the  oxen 
from  Johnson,  had  actual  notice  of  Crit- 
tenden's mortgage.  Any  testimony  tending 
to  show  that  he  did  have  notice  was  proper. 
Consequently  any  statements  made  by  John- 
son to  Barrow  at  the  time  of  the  sale,  show- 
ing that  plaintiff  had  a  mortgage  or  lien 
on  the  oxen,  were  competent  as  evidence. 
But  statements  made  by  Johnson  to  other 
parties,  not  In  the  presence  or  hearing  of 
Barrow,  were  not  material  nor  binding  on 
either.  Hence  plaintiff's  objections  to  the 
questions  asked  by  the  defendant  of  witness 
Johnson,  seeking  to  prove  statements  made 
to  Mitchell  and  others,  were  properly  sus- 
tained by  the  court  Bunzel  v.  Maas  & 
Scbwarz,  116  Ala.  68,  22  South.  568.  The 
statements  were  not,  as  is  Insisted  by  appel- 
lant, explanatory  of  Johnson's  possession  of 
the  oxen,  nor  were  they  admissible  on  the 
theory  of  res  gestte. 

There  was  no  objection  to  the  question 
that  elicited  the  testimony,  that  Deens  told 
Payne  that  "he  had  slept  over  his  rights; 
that  the  mortgage  was  not  recorded  until 
after  Johnson  sold  the  teams  to  Barrow." 
Therefore  It  was  not  a  matter  of  right  on 
defendant's  part  to  have  the  testimony  ex- 
cluded, even  conceding  that  it  was  Irrelevant 
or  illegal.  Insurance  Co.  v.  Tlllls,  110  Ala. 
201,  17  South.  672;  Billingsley  v.  State,  96 
Ala.  126,  11  South.  409;  McCalman's  Case, 
96  Ala.  98,  11  South.  408.  Moreover,  there 
was  nothing  prejudicial  to  appellant  in  this 


testimony.  Where  evidence  Is  so  Immaterial 
that  It  clearly  appears  that  the  court  and 
Jury  have  not  been  Influenced  by  It,  the 
refnsal  by  the  court  to  exclude  It  will  not 
constitnte  reversible  error. 

It  is  Insisted  In  the  brief  of  appellant's 
counsel  that  the  court  erred  in  refusing  to 
grant  the  motion  for  a  new  trial  The  In- 
sistence is  based  alone  upon  that  ground  in 
the  motion  which  states  that  the  verdliH  of 
the  Jury  was  contrary  to  the  law.  Where 
the  motion  for  new  trial  is  based  upon  the 
theory  that  the  verdict  of  the  Jury  is  con- 
trary to  the  law,  the  motion  must  definitely 
point  out  wherein  the  law  was  disregarded, 
so  as  to  call  the  attention  of  the  court  to 
the  point  relied  upon.  The  motion  falls  to 
do  that  In  this  case,  and  we  will  not  con- 
sider it  Winter  v.  Loeb  &  Judklns,  106 
Ala.  259,  17  South.  627. 

We  have  considered  all  the  assignments 
of  error  Insisted  upon,  and,  having  found  no 
error  in  the  record,  the  Judgment  of  the  cir- 
cuit court  is  affirmed. 

McCIiBIiliAN,  a  J.,  and  TYSON  and 
DOWDBIiL,  JJ.,  concur. 


LOMINBCK   V.    STATE. 
(Supreme  Court  of  Alabama.    April  18,  1905.) 

!•  CsiMiNAL  Law — ^Appsait— Recobd. 

Code  1896,  SI  5003,  5004,  5273,  reauire  the 
court  to  fix  a  da;  for  the  trial  of  a  capital  case, 
and  that  at  least  one  entire  day  before  the  day 
set  for  the  trial  the  Judge  shall  cause  the  box 
containing  the  names  of  the  jurors  to  be  brought 
into  the  courtroom,  and  snail  publicly  draw 
therefrom  not  less  than  25  nor  more  than  50 
names,  a  list  of  which  shall  he  immediately 
made  by  the  clerk  and  an  order  issued  to  the 
sheriff  to  summon  the  persons  so  drawn.  A 
copy  of  the  indictment  and  of  the  venire  is  also 
reqnired  to  be  served  on  the  defendant  or  bis 
counsel  at  least  one  entire  day  before  the  trial, 
and  the  defendant  shall  be  personally  present 
in  court  whep  the  day  for  nis  trial  is  fixed. 
Beld  that,  while  it  is  unnecessary  that  the  rec- 
ord of  a  conviction  should  show  the  service  of 
the  venire,  it  was  necessary,  in  order  to  support 
the  conviction,  that  the  record  should  show  the 
order  for  such  service  and  the  performance  of 
the  other  matters  so  required. 
2.  Same — Bill  of  EIxceftioitb. 

Where  matters  essential  to  be  shown  by  the 
record  on  an  appeal  from  a  conviction  in  a 
criminal  case  did  not  appear,  their  absence  could 
not  be  supplied  by  recitals  in  the  bill  of  ex- 
ceptions. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  I  2801.] 

Appeal  from  Circuit  Court,  Oolbert  Coun- 
ty;  Bd  B.  Almon,  Judge. 

"Not  officially  reported." 

Charles  Lomineck  was  convicted  of  mnr- 
d&r  in  the  first  degree,  and  be  appeals.  Re- 
versed. 

Kirk,  Carmlchael  &  Jackson  and  James 
Jackson,  for  appellant  Massey  Wilson, 
Atty.  Q&i.,  for  the  State. 

SIMPSON,  J.  The  defendant  in  this  case 
was  tried  on  an  Indictment  lor  murder  in 
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tbe  first  degree.  Tbe  statntee  require  that 
tbe  conrt  sliall  fix  a  day  for  the  trial  of  a 
capital  case;  that  the  court  shall,  at  least 
one  entire  day  before  the  same  Is  set  for 
trial,  cause  the  box  containing  the  names  of 
Jurors  to  be  brought  Into  the  courtroom,  and, 
after  having  the  eame  well  shaken,  the  pre- 
siding judge  shall  then  and  there  publicly 
draw  therefrom  not  less  than  2S  nor  more 
than  60  of  such  names,  a  list  of  which  shall 
be  Immediately  made  out  by  the  clerk  of 
the  court,  and  an  order  Issued  to  the  aherlff 
to  summon  the  persons  so  drawn  to  appear 
on  the  day  set  for  trial;  also  that  a  copy 
of  the  Indictment  and  of  the  venire  shall  be 
served  on  the  defendant  or  his  counsel,  at 
least  one  entire  day  befbre  the  day  set  for 
trial. 

While  it  Is  not  necessary  that  the  record 
shall  show  the  service  of  the  venire,  yet 
the  order  for  the  same  and  the  other  matters 
named  must  appear  on  the  record,  and  it 
must  also  appear  that  defendant  was  per- 
sonally in  court  when  the  day  for  his  trlsJ 
was  fixed.  Code  1896,  H  5003,  S004,  .5273; 
Spicer  T.  State,  69  Ala.  159;  Sylvester  v. 
State,  71  Ala.  17;  Washington  v.  State,  81 
Ala.  86,  1  South.  18.  None  of  these  matters 
appear  on  the  record  in  tbe  case.  Even  If 
tbe  recital  In  the  bill  of  exceptions  showed 
a  compliance  with  the  statutes,  the  absence 
of  essential  matters  In  the  record  cannot  be 
supplied  by  recitals  In  the  bill  of  exceptions. 
Peters  y.  State,  100  Ala.  10,  14  South.  886; 
Oarleton  v.  State,  100  Ala.  130, 14  South.  472; 
Taylor  v.  State,  112  Ala.  69,  20  South.  84a 

It  Is  not  necessary  to  consider  the  matters 
referred  to  In  the  assignments  of  error,  as 
tbey  are  not  likely  to  come  up  In  a  second 
trial. 

The  judgment  of  tbe  court  is  reversed, 
and  the  cause  remanded. 

McCLBIiLAN,  C.  J.,  and  TYSON  and  AN- 
DERSON. JJ.,  concur. 


McGAUIiY  et  aL  v.  MoGAUIiY. 
(Supreme  Court  of  Alabama.    May  SI,  1906.) 

1.  Wills — Codicil — Constbuotion. 

Testator  made  an  absolute  devise  of  real 
estate.  By  a  codicil  he  ratified  and  confirmed 
the  will,  "except  as  the  same"  should  be  changed 
thereby,  recited  that  he  had  devised  real  estate 
to  a  devisee,  declared  that  he  revoked  "said 
devise  and  will,"  and  gave  the  same  to  the  dev- 
isee for  life,  and  on  her  death  to  her  issue, 
and  in  default  of  issue  then  over  to  others. 
Held,  that  the  change  in  the  will  by  the  codicil 
was  limited  to  the  property'  particularly  de- 
scribed  therein. 

2.  Sahe. 

An  ambiguous  expression  in  a  codicil  will 
not  cut  down  a  gift  clearly  expressed  In  the 
will. 

[Ed.  Note. — For  cases  In  point,  see  vol.  49. 
Cent  Dig.  Wills,  {  462.] 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge, 
"^ot  ofllclally  reported." 


Salt  between  Carleton  McGauly  and  others, 
by  Fred  S.  Ball,  guardian  ad  litem,  against 
Kate  McOauly.  From  a  decree  for  the  latter, 
tbe  former  appeal.    Affirmed. 

Fred  S.  Ball,  for  aroeilanta.  Horace  String- 
fellow,  ftor  appellee. 

DOWDELL,  J.  Only  one  question  is  pre- 
sented for  our  consideration,  and  that  in- 
volves the  construction  of  tbe  oodlcU  to  tbe 
wlIL  By  the  will  the  testator  made  an  ab- 
solute devise  of  the  real  estate  mentioned  In 
the  "first  paragraph"  of  tbe  wllL  Tbe  real 
estate  so  devised  consisted  of  several  lots  in 
the  city  of  Montgomery,  which  are  designated 
by  numbers  and  location.  In  lots  numbered 
223  and  121,  being  the  two  first  designated 
and  described  In  the  will,  the  testator  owned 
only  an  undivided  one-fourth  Interest,  and 
the  entire  Interest  In  tbe  remaining  lots  men- 
tioned and  devised.  The  codicil  Is  as  follows: 
"I,  David  Englehardt,  the  within  named  testa- 
tor, do  make  and  publish  this  codicil  to  my 
last  will,  declared  and  dated  Jan.  Ist,  1895, 
which  I  ratify  and  confirm  In  all  respects,  ex- 
cept as  tbe  same  shall  be  changed  hereby. 
Whereas,  by  my  said  will  I  gave  to  my  step- 
daughter, Kate  B.  Yung,  as  Is  shown  by  para- 
graph first  of  said  will,  the  following  prop- 
erty, to  wit:  'the  house  and  lot,  the  house 
being  numbered  12S,  located  on  south  side 
of  Martha  street,  city  of  Montgomery';  and 
whereas,  I  gave  to  her,  the  said  Kate  B. 
Yung,  as  appears  tn  said  first  paragraph,  tbe 
following  described  property,  to  wit:  'the 
house  and  lot,  the  house  being  numbered  18, 
located  on  north  side  of  Martha  street,  city 
of  Montgomery,  next  to  an  alley;  and  where- 
as, I  also  gave  to  her,  the  said  Kate  B.  Yung, 
as  Is  shown  by  said  paragraph,  the  lot  at 
comer  of  Union  and  Columbus  streets,  dty 
of  Montgomery,  and  all  the  tenement  houses 
located  thereon,  the  said  houses  being  num- 
bered, respectively,  on  Union  street,  402,  406, 
410,  and  on  Columbus  street,  707,  711,  715, 
and  719':  Now,  I  hereby  revoke  said  devise 
and  will,  and  bequeath  all-  of  said  property 
named  In  said  paragraph  to  my  stepdaughter, 
Kate  B.  Yung,  during  her  natural  life,  and 
if  she  should  have  Issue  then  said  property 
shall  go  to  her  issue;  but,  if  she  should  die 
without  Issue,  then  and  In  that. event  it  Is 
my  will  that  said  property  named  In  said 
paragraph  shall  go  In  equal  parts  to  the  fol- 
lowing named  persons,  to  wit:  Sallle'  Engle- 
hardt and  Nellie  Engleh^Lrdt" 

Two  classes  of  real  estate  were  devised 
In  "paragraph  first"  of  tbe  will,  namely,  real 
estate  In  which  the  testator  owned  an  un- 
divided one-fourth  Interest  and  real  estate 
In  which  he  had  the  entire  Interest  or  title. 
All  of  this  real  estate  by  "paragraph  first" 
of  the  win  was  devised  absolutely  to  the 
appellee.  By  the  codicil  the  real  estate  re- 
ferred to  therein  was  devised  to  appellee 
only  for  her  life,  with  remainder  over  to  her 
Issue.  The  question  Is,  what  real  estate  was 
intended  and  Included  in  tbe  codicil?    It  is 
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to  be  obaerred  tbat  the  codlcU  deBigiiatee  only 
the  real  estate  mentioned  In  "paragraph  first" 
of  the  win  In  which  the  testator  owned  the 
entire  Interest  It  designates  this  property 
with  particularity,  and  with  the  precise  de- 
scription given  In  the  will.  From  this  it  is 
hardly  to  be  presumed  that  the  omission  to 
mention  the  other  real  estate  was  from  ac- 
cident or  oversight;  but  it  would  rather  seem 
to  have  been  Intentional,  and,  if  intentional, 
the  devise  in  the  will  as  to  this  property 
would  be  unaffected  by  the  codicil.  In  the 
codicil  the  testator  confirms  the  will  "in  all 
respects,  except  as  the  same  shall  be  chan- 
ged hereby."  As  argued  by  counsel  for  ap- 
pellee, this  necessarily  means  specifically 
changed,  and  the  only  specific  change  was  in 
the  matter  of  the  real  estate  in  which  the 
testator  had  an  entire  interest,  all  of  which 
was  specifically  described,  as  to  which  appel- 
lee*!  Interest  was  changed  from  a  fee  to  a 
life  estate.  When  taking  the  particularity 
with  which  the  real  estate  is  designated  in 
the  codicil  In  connection  with  the  declara- 
tion confirming  and  ratifying  the  will  "in  all 
respects,  except  as  the  same  shall  be  changed 
hereby,"  we  think  it  Is  ihanlfest  that  it  was 
the  Intention  of  the  testator  by  the  codlcU 
to  limit  the  change  made  in  the  estate  devised 
to  the  property  particularly  described  and 
designated  in  the  codicil.  The  expressed  in- 
tention in  the  codicil  to  change  the  will  as 
to  the  property  In  which  the  testator  had  the 
entire  interest  negatived  any  Intention  to 
alter  the  will  in  any  other  particular.  Ma- 
son T.  Smith,  49  Ala.  71;  Orlmball  v.  Fatten, 
70  Ala.  626. 

Moreover,  the  most  that  can  be  said  of  the 
expression  "said  property  named  in  said  first 
paragraph,"  employed  in  the  codicil  revoking 
"said  devise  and  will,"  Is  tbat  it  is  ambig- 
uous ;  and,  if  ambiguous,  it  will  not  serve  to 
cut  down  a  gift  that  is  clearly  expressed 
in  the  will.    1  Jarman  on  Wills,  *675. 

The  decree  of  the  chancellor  was  in  ac- 
cordance with  the  views  we  have  above  ex- 
pressed. 

Afllrmed. 

McCLBLLAK,  O.  J.,  and  ANDERSON  and 
DBNSON,  JJ.,  concur. 


BBESB  V.   STATB. 
(Supreme  Court  of  Alabama.    Jane  1.  1905.) 

Cbiminai.    Law — Appeal — Special    Judos — 

APPOINTiaCKT — Pbesuhptiors. 

Where,  on  appeal  from  a  judgment  of  con- 
viction in  a  criminal  prosecution,  the  record 
shows  that  the  trial  was  had  before  a  special 
judge,  but  is  silent  as  to  the  manner  and  occa- 
sion of  bis  appointment,  it  will  be  presumed, 
nothijig  to  the  contrary  appearing,  that  the  ap- 
pointment was  regular. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  I  $020^ 

Appeal  from  City  Court  of  Montgomery; 
Wm.  H.  Thomas,  Judge. 
"Not  officially  reported." 


James  Reese  was  convlcteA  of  an  assault 
with  intent  to  mordsr,  and  appeals.  Af- 
firmed. 

Blassey  Wilson,  Attj.  Oen.,  for  the  State. 

DOWDBLL,  J.  The  defendant  was  regu- 
larly Indicted  for  the  offense  of  an  assault 
with  the  intent  to  murder,  and  the  indict- 
ment is  in  Code  form.  Section  4923,  form  No. 
12,  p.  826.  There  is  no  bill  of  exceptions,  and 
It  appears  from  the  record  that  the  trial  was 
had  before  a  special  Judge.  The  record  is 
silent  as  to  the  manner  and  occasion  of  the 
appointment  of  the  special  Judge.  Nothing 
to  the  contrary  appearing,  this  court  will 
presume  that  the  appointment  was  regular. 
Roberts  v.  State,  126  Ala.  74^  28  South.  741, 
30  South.  564. 

Affirmed. 

McOLBLLAN,  O.  J.,  and  ANDERSON 
and  DENSON,  JJ.,  concur. 


LOTD  V.  STATB. 

(Supreme  Court  of  Alabama.    Jane  7,  1905.) 

CUMIITAL    Law — H*»Mr.»BB    Ebbob — ^AnxiB- 

sion  or  Evidence. 

Admission,  on  a  prosecation  for  violation 
of  the  statute  against  gaming,  of  a  record  from 
the  mayor's  court  and  parol  testimony  of  a 
confession,  if  error,  is  harmless;  the  testimony 
being  excluded  before  the  case  went  to  the  jury, 
and  defendant  having  in  his  testimony  admitted 
the  playing. 

[Eld.  Note. — For  cases  in  point,  see  vol.  15. 
Cent  Dig.  Criminal  Law,  {(8139,  3141.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  W.  Haralson,  Judge. 

"Not  officially  reported." 

Alexander  C.  Loyd  appeals  from  a  con- 
viction.   Affirmed. 

J.  B.  Brown,  for  appellant  Masseiy  Wil- 
son, Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  Under  the  unbroken  line  of 
decisions  of  this  state,  which  have  been 
adopted  by  the  enactment  of  the  statute 
since  it  has  been  so  construed,  the  place 
where  the  game  was  played  in  this  case 
was  a  part  of  the  storehouse  occupied  by 
the  defendant,  and  within  the  prohibition 
of  the  statute.  Johnson  v.  State,  19  Ala. 
627;  Huffman  v.  State,  29  Ala.  40;  Huffman 
V.  State,  30  Ala.  532;  Bentley  v.  State,  32 
Ala.  596;  Kicker  v.  State,  133  Ala.  193,  32 
South.    253. 

The  admission  of  the  record  from  the 
mayor's  court  and  the  parol  testimony  of 
confession,  if  error,  was  error  without  in- 
Jury,  as  said  testimony  was  excluded  before 
the  case  went  to  the  Jury,  and  the  defendant 
in  his  own  testimony  admitted  the  playing. 

The  Judgment  of  the  court  Is  affirmed. 

McCLELLAN,  O.  J.,  and  DOWDBLL  and 
DBNSON,  JJ.,  concur. 
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1£AY  T.  MAT. 

(Supreme  Oonrt  of  Alabama.    June  8,  1900.) 
DiT(sox — Btidkncx. 

Eividence  in  a  suit  for  divorce  held  inanffi- 
cient  to  ahow  cruelty  justifyins  a  decree  for 
divorce,  under  Code  1896,  |  1487,  requiring 
proof  of  actual  violence  to  the  person,  attended 
with  danger  to  life  or  health,  or  such  conduct 
a«  to  cause  a  reasonable  apprehension  of  such 
violence. 

Appeal  from  Chancery  Court,  Montgomery 
County;  W.  L.  Parks,  Cliancellor. 

"Not  officially  reported." 

Bill  for  divorce  by  Emma  Louise  May 
against  William  A.  May  on  the  ground  of 
habitual  drunkenness  and  cruelty.  Prayer 
for  divorce,  alimony,  and  custody  of  infant 
children.  From  a  decree  in  favor  of  the  com- 
plainant, defendant  appeals.    Reversed. 

Stelner,  Oram  &  Weil,  for  appellant  A.* 
A.  Wiley,  for  appellee. 

SIMPSON,  J.  The  policy  of  our  statutes 
is  to  uphold  the  sanctity  and  indissolubility 
of  the  marriage  relation,  unless  the  peace  of 
society,  the  safety  of  the  Individuals,  or  the 
honor  of  the  Injured  party  demand  that  it 
be  dissolved.  While,  in  one  view  of  the  mat- 
ter, It  often  seems  a  pity  to  force  people  to 
maintain  the  relation  of  husband  and  wife 
after  thdr  lives  have  become  taharmonlous, 
yet,  when  the  serious  consequences  of  a 
Reparation  are  considered,  especially  where 
there  are  children,  and,  above  all,  the  in- 
vitation to.  Immorality  and  to  a  violation  of 
the  solemn  obligations  assumed  at  the  mar- 
riage altar,  which  result  from  lightly  grant- 
ing divorces,  we  are  convinced  that  our 
lawgivers  were  wise  in  confining  the  causes 
for  divorce  to  certain  well-defined  derelic- 
tions ;  and  It  is  the  duty  of  the  courts  not  to 
give  those  statutes  such  a  latitudlnary  con- 
struction as  to  make  them  meaningless. 

In  this  case  there  is  an  utter  failure  to 
prove  "habitual  drunkenness,"  and  no  at- 
tempt to  prove  that  the  husband  became  a 
habitual  dnmkard  after  marriage.  Nor  la 
there  any  proof  to  sustain  the  charge  of 
adultery  against  him,  and,  on  the  subject  of 
cruelty,  our  statute  requires  proof  of  "actual 
violence  on  her  person,  attended  with  danger 
to  life  or  health,"  or  such  conduct  as  to 
cause  a  "reasonable  apprehension  of  such 
violence."  Code  1896,  f  1487.  The  only 
proof  of  violence  is  by  the  wife's  own  testi- 
mony, which  is  uncorroborated,  and  that  is 
too  general  and  indefinite  as  to  time  and 
circumstances,  and  indicates  that.  If  there 
had  been  any  acts  of  personal  violence,  they 
had  been  condoned.  Besides  this,  the  tes- 
timony of  impTvpee  conduct  on  the  part  of 
the  wife  is  stronger  than  that  against  the 
husband.  "Cruelty  is  frequently  a  term  of 
relative  meaning,"  and  "where  the  wife  has 
brought  upon  herself  the  ill-treatment  of 
which  she  complains  by  her  own  misconduct," 
or  "If,  by  a  gross  violation  of  her  duties  as 
wife,  she  has  provoked  her  husband  to  go 
further  even  than  he  should  have  gone^  tb« 


blame  In  a  great  measure  rests  with  herself, 
and  it  would  require  a  much  stronger  case 
to  authorise  a  divorce  than  if  her  conduct 
had  been  blameless."  David  v.  David,  27 
Ala.  222,  224,  22S.  In  thU  case  we  do  not 
think  the  evidence  JnstlfieB  the  decree. 

The  decree  of  the  court  is  reversed,  and 
a  decree  will  be  here  rendered  dismissing  the 
bill. 

Reversed  and  rendered. 

McCLELLAN,  O.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


MATOB.  ETC,  OF  CITY  OF  ENSLBY  v. 

D.  J.   MOORE  &  CO. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 

MUNICIPAI.     COBPOBATIONS— CONTBACT— COK- 

STBUonoR— Attached  Sfecifications. 
A  contract  with  a  city  for  the  grading  of 
streets,  after  enumerating  the  streets  to  be 
graded,  provided  that  the  work  should  be  done 
accordmg  to  attached  plans  and  specificatioDs, 
which  should  be  considered  as  incorporated 
therein.  A  section  of  the  specifications  reserved 
to  the  city  the  right  to  order  the  omission  of 
any  portion  of  the  work  called  for,  and  provided 
that  in  such  case  the  contractor  should  make 
no  claim  for  damages  and  receive  no  pay  for 
omitted  jMrtions.  Held,  that  the  contract  and 
the  specincations  should  be  construed  together, 
with  reference  to  the  quantity  of  the  work, 
as  well  as  to  the  manner  in  which  it  was  to 
be  done,  and  the  city  could  order  the  omission 
of  anv  part  of  the  work  in  accordance  with 
the  stipulation  of  the  specifications. 

Appeal  from  Circuit  Cionrt,  JefTerson  Coun- 
ty; A.  A.  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  D.  J.  Moore  &  Co.  against  the 
mayor  and  city  council  of  the  city  of  Bnsley. 
From  a  Judgment  for  plaintUC,  defendant  ap- 
peals.   Reversed. 

The  second  count  of  the  complaint  sets 
forth  the  agreement  In  full,  together  with 
the  general  specifications  attached  to  and 
made  a  part  of  the  said  agreement.  To  tba 
second  count  the  defendant  filed  the  follow- 
ing demurrer:  "Because  it  appears  from 
said  count  that  defendant  under  said  alleged 
contract  reserved  the  right  to  omit  any  part 
of  said  work,  and  to  stop  said  work,  as  al- 
leged In  the  said  second  count  in  aald  com- 
plaint." 

Bamalne  Boyd,  for  appellant  J.  J.  Curtis, 
for  appellee. 

ANDERSON,  J.  This  was  an  action  for 
the  breach  of  a  contract  which  Is  set  out 
in  the  second  count  of  the  complaint,  and 
the  breach  complained  of  is  the  failure  or' 
refusal  of  the  defendant  to  permit  the  plaln- 
tlCfs  to  grade  or  work  upon  certain  streets 
embraced  in  the  contract  The  contract 
Just  after  enumerating  the  streets  to  be  grad- 
ed, provides:  "All  according  to  the  plans 
and  specifications  hereto  attached  and  made 
a  part  thereof,  and  for  the  purpose  aforesaid 
shall   be  considered   as  being  incorporated 
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herein."  Section  9  of  the  plans  and  spedflca- 
tions  Is  as  follows,  to  wit:  "The  right  Is 
reserved  by  the  dty  of  Bnsley  to  order  the 
omission  from  or  the  addition  to  any  itortlon 
of  the  work  or  material  called  for.  In  sach 
cases  the  contractor  shall  make  claim  for 
damages,  nor  receive  pay  for  portions  of  the 
work  omitted;  nor  shall  he  be  paid  more 
than  contract  rates  for  additional  work  order- 
ed, and  then  only  on  written  order  of  the 
city  engineer,  approved  by  the  mayor  or 
chairman  of  the  proper  committee." 

We  think  the  two  shonid  be  taken  and  con- 
strued together,  and  that  the  plans  and  speci- 
fications become  as  much  a  part  of  the  con- 
tract with  reference  to  the  quantity  of  the 
work  as  they  did  as  to  the  manner  in  wblcli 
it  was  to  be  done;  and  section  9  clearly  gave 
the  defendant  the  right  to  omit  any  of  the 
streets  mentioned.  "Parties  make  their  own 
contracts,  and  either  may  stipulate  as  he 
may  deem  It  necessary  for  his  own  protec- 
tion, and  It  is  optional  whether  the  other 
accepts  the  terms  proffered.  Having  once 
made  the  contract,  neither  can  hold  the 
other  to  a  different  contract."  Allen  v.  Ma- 
tual  Compress  Co.,  101  Ala.  674,  14  South. 
862.  The  trial  court  erred  In  not  sustaining 
the  demnrrer  to  the  second  count  filed  June 
15,  1904. 

It  is  needless  to  consider  the  other  assign- 
ments of  error. 

Reversed  and  remanded. 


McCLBLLAN,    O.    J., 
SIMPSON,  JJ..  concur. 


and  TTSON   and 


ARMOUR  PACKING  CO.  OF  LOUISIANA, 

Lfanited,  v.  VIBTCH-YOUNG 

PRODUCE   GO. 

(Supreme  C!oart  of  Alabama.    May  18,  1903.) 

1.  Pleading — Amendment. 

Where  all  of  the  counts  in  a  complaint  were 
in  contract,  it  was  not  error  for  the  court  to 
permit  the  addition  of  another  count,  declaring 
on  a  special  contract,  by  amendment. 

[Ed.  Note. — For  cases  In  point,  see  vol.  89, 
C!ent  Dig.  Pleading,  |  678i^.l 

2.  AcTioNB-^oiNDEB— Counts  in  Contract. 

Where  all  of  the  counts  alleged  in  a  com- 
plaint stated  causes  of  action  on  contract,  the 
complaint  was  not  demurrable  for  misjoinder 
of  causes  of  action. 

[Ed.  Note. — For  cases  in  point,  see  voL  1, 
Cent  Dig.  Action,  H  820,  430.] 

3.  Oontbacp—Bbeach— Complaint. 

A  complaint  for  breach  of  contract  need 
not  set  out  the  contract  in  full,  but  ia  sufficient 
if  the  contract  is  substantially  stated  and  it  is 
.alleged  wherein  the  contract  was  breached. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  I  1652.] 

4.  Pleading— DxMUBsxB— Damages. 

An  objection  to  the  complaint  because  part 
of  the  damages  claimed  was  speculative  and  re- 
mote could  not  be  raised  by  demurrer,  but 
shoald  be  taken  advantage  of  by  motion  to 
strike,  or  by  objections  to  evidence,  or  by  cha^ 
ges  to  the  jury. 


6.  Same  —  Pleas— Ibbxletaht    Mattkb— Mo- 
tion TO  Stbikb. 

Where  matter  pleaded  was  not  shown  by 
averment  or  otherwise  to  relate  in  any  manner 
to  the  contract  declared  on  in  the  complaint. 
It  was  properly  stricken  on  plaintifPs  motion 
as  irrelevant  under  Code  1806,  )  8286,  declar- 
ing that  a  plea  that  ia  prolix,  Irtelevant,  or 
frivolous  may  be  so  strickoi. 

[Ed.  Note. — For  eases  in  point  see  vol.  39. 
Cent  Dig.  Pleading,  §  1094.] 

6.  Appeal  —  Objections   to  EvioxNcaB— Ab- 
sence or  Rulings. 

Objections  to  evidence,  on  which  the  bill 
of  ezc^ttions  states  no  rulings  were  made  and 
no  exception  was  reserved,  cannot  be  reviewed. 

[Ed.   Note. — For  cases  in  point  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  {  1421.] 

7.  Tbial— Obdeb  of  Pboof. 

Defendant  was  not  entitled  to  suspend  the 
cross-examination  of  plaintiff's  witness  before 
plaintiff  had  closed  its  evidence  for  the  purpose 
of  introducing  documentary  evidence  in  support 
of  defendant's  case. 

8.  Sales  — Bbeach  of  Contbact— AonoR — 
B  VI DENOE— Relevancy. 

In  an  action  for  damages  for  breach  of 
contract  for  the  sale  of  ^^,  whether  defend- 
ant's local  office  notlBed  witness,  who  was  its 
agent  that  defendant  could  not  deliver  any 
more  eegs  under  the  contract  under  instmc- 
tlons  of  another  corporation,  nntll  witness  had 
settled  his  account,  and  with  reference  to  what 
amounts  witness  had  been  credited,  was  ir- 
relevant 
0.  Appeai.  —  RscOBn  —  Refbbbnck  to  Bti* 

DENCE. 

Where  a  written  contract  was  referred  to 
as  the  one  set  out  on  certain  numbered  x>agea 
of  the  bill  of  exceptions,  but  the  original  bill  of 
exceptions,  with  its  paging,  was  not  filed  in 
the  Supreme  Court  and  no  contract  was  set 
out  on  the  pages  in  the  transcript  which  was 
filed  of  corresponding  number,  tlw  Supreme 
Court  will  not  search  the  record  to  find  such 
contract. 

10.  Tbial  —  Reception  of  Evioenok — Mat- 
ters Not  Contbovebtxd. 

Where  no  question  was  raised  as  to  the 
corporate  entity  of  either  of  two  corporations, 
but  plaintiff  admitted  in  open  court  that  both 
were  distinct  corporate  bodies,  it  was  not 
error  for  the  court  to  sustain  plaintifrs  objec- 
tion to  the  introduction  of  certified  copies  of 
their  charters. 

11.  Evidxncb— Books  of  Acootint. 

A  "ledger  book,"  kept  by  defendant,  con- 
taining various  accounts,  as  distinguished  from 
a  particular  account  or  items  in  the  book  re- 
lating to  the  transaction  in  controversy,  is  in- 
admissible. 

12.  Tbial— Misconduct  of  CouNSKi^-ABoir- 

MBNT. 

In  on  action  for  breach  of  contract  against 
the  "Armour  Packing  Company  of  Louisiana, 
Limited,"  a  statement  by  plaintiff's  counsel  in 
argument  "If  I  was  going  to  tell  the  difference 
between  tweedledum  and  tweediedee,  I  would 
soy  it  was  the  difference  l>etween  the  Armour 
Packing  Company  of  Kansas  City  and  the 
Armour  Packing  Company  of  Louisiana,  Limit- 
ed," was  a  mere  expression  of  counsel's  opinion, 
and  did  not  exceed  the  bounds  of  legitimate 
argument 
18.  Samb— General  Afftbjlative  Ohabgk. 

Where  there  is  sufficient  eridence  to  au- 
thorized a  verdict  for  plaintiff,  it  is  proper  for 
the  court  to  refuse  a  general  charge  in  favor 
of  defendant 

[Ed.  Note. — ^For  cases  in  point  see  voL  46, 
Cent  Dig.  Trial,  |  338.] 
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14.  SAMZ— MiSLKADINO    iNBTBUOnORS. 

In  an  action  for  breach  of  -a  contract  for 
the  sale  of  eggs,  defendant  reqaeated  the  conrt 
to  charge  that  if  plaintiff  booght  the  egga  from 
J.,  on  his  representation  that  he  was  selling 
them  as  defendant's  agent,  plaintiff  was  re- 
quired to  inquire  of  dnendiuit  concerning  J.'s 


authori^  before  defendant  would  be  bound  b; 
the  contract,  and  if  plaintiff  bought  the  eggs 
on  J.'s  representation  that  be  was  defendanra 
agent  to  sell  the  eggs,  plaintiff  was  bound  at 
his  peril  to  ascertain  the  extent  of  J.'s  au- 
thority before  defendant  would  be  bound,  etc. 
Held,  that  such  instructions  were  properly  re- 
fused, as  tending  to  mislead  the  Jury  to  the 
conclusion  that  plaintiff  could  not  recover  un- 
less it  first  made  inquiry  concerning  the  extent 
of  J.'s  authority,  notwitlistanding  the  existence 
in  fact  of  authority  on  J.'s  part  to  bind  it 
IK.  Samb.  4 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  eggs,  allege^  to  have  been  made  by 
J.,  as  defendanrs  agent,  a  requested  Instruction 
tbtit,  if  J.  made  a  contract  with  a  certain 
separate  corporation  to  sell  the  eggs  in  question, 
then  J.  was  the  agent  of  that  company,  and  if 
he  sold  the  eggs  to  plaintiff  he  was  agent  of 
such  company  to  sell  the  eggs,  and  plaintiff 
could  not  recover,  was  objectionable  as  mis- 
leading: there  being  evidenoe  that  J.  was  the 
agent  of  the  defendant. 
IS.  Bams. 

An  instruction  that  unless  the  evidence 
showed  tliat  J.  sold  eggs  in  question  to  plaintiff 
as  defendant's  agent,  and  plaiotifl  either  had 
knowledge  of  such  agency,  independent  of  iqi>re- 
sentatlous  by  J.  that  he  was  such  agent,  that 
plaintiff  made  reasonable  inquiry  of  defendant 
or  of  some  other  person  or  persons  or  source 
from  whom  or  which  it  oonld.  ascertain  with 
reasonable  certainty  tliat  J.  was  defendant's 
ageot,  and  defendant  then  failed  to  disclose  to 
plaintiff  that  it  was  the  agoit  of  another  cor- 
poration to  sell  such  eggs,  then  defendant  would 
not  be  bound,  was  properly  refused,  as  involved, 
confused,  and  misleading. 
)7.  Pbihoifai.  aud  AaiiiT  —  Aoen or  —  Dib- 

aLOSTTBX. 

Where  plaintiff  parchased  eggs  from  de- 
fendant, he  woa  not  bound  to  inquire  whether 
or  not  defendant  was  acting  as  agent  for  an- 
other; It  being  defendant's  duty  to  disclose  such 
fact,  if  it  existed,  in  order  to  escape  liability. 

[Bd.  Note. — For  cases  in  point,  see  vol.  40, 
Gent  Dig.  Principal  and  Agent,  I  495.] 

18.    APPKAI,   —    IH8TBUCTI0M8  —  RltVMW— Nr- 

ogtssiTT  or  Exceptions. 

A  portion  of  the  court's  oral  charge,  not  ex- 
cepted to,  cannot  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Gent  Dig.  Appeal  and  Error,  H  1516-1532.1 

Appeal  from  Circnlt  Court,  Jefferson  Comi- 
ty: A.  A.  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  the  Vietch-Toting  Produce  Com- 
pany against  the  Armour  Packing  Com- 
pany of  Louisiana,  Limited.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed.     • 

In  his  argument  to  the  Jury  the  counsel 
for  the  plaintiff  made  use  of  the  following 
language  and  argument:  "If  I  was  going 
to  tell  the  difference  between  tweedledum 
and  tweedledee,  I  would  say  it  was  the 
difference  between  the  Armour  Packing  Com- 
pany of  Kansas  City  and  the  Armour  Pack- 
ing Company  of  Louisiana,  Limited."  The 
defmdant  objected  to  the  above  language 


and  asked  the  court  to  exclude  It  from  the 
Jury. 

Charge  5,  requested  hy  the  defendant: 
"It  the  Jury  believe  from  the  evidence  that 
the  plaintiff  bought  the  eggs  involved  in  this 
suit  from  W.  H.  Jones  or  W.  H.  Jones  ft 
Co.  upon  his  or  their  representation  that 
he  or  they  wero  selling  the  eggs  as  the  agent 
or  agents  of  the  defendant,  the  law  Im- 
poses the  duty  on  the  plaintiff  to  Inquire 
of  the  defendant  the  real  authority  of  W. 
H.  Jones  or  W.  H.  Jones  &  Co.  as  such  agent 
or  agents  before  the  defendant  would  be 
bound  by  the  contract  for  the  sale  of  the 
eggs ;  and  if  the  plalntlfl  did  not  make  such 
Inquiry  It  cannot  recover  In  this   action." 

Charge  8,  requested  by  the  defendant: 
"If  the  Jury  believe  from  the  evidence  that 
the  plaintiff  bought  the  eggs  Involved  In  ibis 
suit  from  W.  H.  Jones  or  W.  H.  Jones  & 
Co.  upon  his  or  their  representation  that 
he  or  they  were  the  agent  or  agents  of  the 
defendant  to  sell  the  eggs,  the  plalntltT  was 
bound  at  his  peril  to  ascertain  the  extent  of 
the  authority  of  W.  H.  Jones  or  W.  H.  Jones 
&  Co.  as  such  agent  or  agents  to  sell  the 
eggs,  before  the  defendant  would  be  bound 
by  the  contract  for  the  sale  of  the  same." 

Charge  10,  requested  by  the  defendant: 
"If  the  Jury  believe  from  the  evidence  that 
W.  H.  Jones  or  W.  H.  Jones  &  Co.  made  and 
entered  into  the  contract  with  the  Armour 
Packing  Company  of  Kansas  City,  Kan., 
to  sell  the  eggs  involved  In  this  suit,  dated 
June  0,  ISOl,  then  the  said  W.  H.  Jones 
or  W.  H.  Jones  ft  Co.  were  the  agent  or 
agents  of  the  Armour  Packing  Company  of 
Kansas  City,  Kan.;  and  if  the  Jury  further 
believe  from  the  evidence  that  said  W.  H. 
Jodes  or  W.  H.  Jones  ft  Co.  sold  said  eggs 
to  the  plaintiff,  then  said  Jones  or  Jones  ft 
Co.  were  the  agent  or  agents  of  the  Armour 
Packing  Company  of  Kansas  City,  Kan., 
to  sell  the  eggs  to  the  plaintiff,  (ind  the 
plaintiff  cannot  recover  In  this  action." 

Charge  11 :  "The  court  charges  the  Jury 
that  unless  Ifiie  evidence  shows  that  W.  H. 
Jones  or  W.  H.  Jones  ft  Co.  sold  the  eggs 
Involved  In  this  suit  to  the  plalntlfl  as  the 
agent  or  agents  of  the  defendant,  and  the 
plaintiff  either  had  knowledge  of  such  agency 
independent  of  the  said  representation  of 
the  said  Jones  or  Jones  ft  Co.  that  he  or 
they  were  such  agent  or  agents,  that  the 
plaintiff  made  reasonable  Inquiry  of  the 
defendant  or  of  some  other  person  or  per- 
sons or  source  from  whom  or  which  It  could 
ascertain  with  reasonable  certainty  that  said 
Jones  or  Jones  ft  Co.  were  such  agent  or 
agents  of  the  defendant,  and  the  defendant 
then  failed  to- disclose  to  the  plaintiff  that 
It  was  the  agent  of  the  Armour  Packing 
Company  of  Kansas  City,  Kan.,  to  sell  said 
eggs,  then  the  defendant  would  not  be  bound 
by  the  contract  for  the  sale  of  the  eggs  to 
the  plaintiff  as  the  principal  thereof." 

Charge  12,  requested  by  the  defendant: 
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'^f  you  believe,  gentlemen  of  the  Jary,  from 
the  evidence  that  the  defendant  acted  only 
In  the  capacity  of  selling  agent  in  making 
the  sale  of  eggs  to  the  plaintiff,  yonr  ver- 
dict must  be  for  the  defendant,  unless  you 
further  believe  from  the  evidence  that  the 
plaintiffs  were  deceived  aa  to  whom  they 
were  buying  from,  or  could  not  bare  found 
out  this  fact  by  reasonable  inquiry." 

Charge  18 :  "If  you  believe,  gentlemen  of 
the  Jury,  from  the  evidence  that  the  de- 
fendant acted  as  agent  in  making  the  sale 
of  the  eggs  to  the  plaintiff,  and  you  further 
believe  from  the  evidence  that  the  plaintiffs 
did  not  make  reasonable  inquiry  as  to  who 
was  the  real  principal  or  seller  of  the  eggs, 
then  as  such  agent  the  defendant  cannot  be 
held  liable,  and  your  verdict  must  be  for 
the  defendant" 

Charge  14 :  "If  the  Jury  believe  from  the 
evidence  that  W.  H.  Jones  or  W.  H.  Jones 
ft  Co.  was  the  agent  of  any  one  In  the  sale 
of  the  eggs  to  the  plaintiff,  he  or  they  were 
the  agents  of  the  Armour  Packing  Com- 
pany of  Kansas  City,   Kan." 

The  court,  after  certain  written  charges 
moved  for  by  the  defendant  and  given  by 
the  court,  charged  the  Jury  orally  as  follows : 
"Gentlemen,  you  will  take  these  charges  in 
connection  with  my  oral  charges,  and  they 
are  not  inconsistent  with  anything  I  said 
to  you  at  the  start.  If  they  had  been,  I 
would  not  have  allowed  them  to  go  before 
the  Jury.  They  are  consistent  with  my 
charge,  and  you  take  them  as  such."  The 
defendant  objected  to  the  oral  charge  of 
the  coTurt  as  above  set  out,  and  moved  the 
court  to  exclude  the  same  from  the  Jury. 

William  K.  Brown  and  S.  C.  McAmason, 
for  appellant    A.  O.  Lane,  for  appellee. 

DOWDELL,  J.  The  complaint  as  original- 
ly filed  contained  four  counts;  the  first  two 
being  the  common  counts  for  money  had  and 
received,  and  the  third  and  fourth  declar- 
ing on  a  special  contract.  The  plaintiff  was 
permitted,  against  the  objection  of  the  de- 
fendant, to  amend  the  complaint  by  adding 
the  fifth  count  which  also  declared  on  a 
special  contract  The  defendant  excepted  to 
this  action  of  the  court  and  here  assigns 
the  same  as  error  (seventeenth  and  eight- 
eenth assignments  of  error).  The  exception 
reserved,  and  the  assignment  of  error  based 
on  it  are  without  merit 

The  first  16  assignments  of  error  relate 
to  rulings  on  demurrers.  The  demurrer  to 
the  complaint  for  misjoinder  of  actions  is 
not  well  taken.  All  of  the  counts,  being 
in  contract,  are  properly  Joined.  In  de- 
claring on  a  contract  it  is  not  required  to 
set  out  the  contract  in  full.  It  is  sufficient 
If  substantially  stated  and  wherein  it  has 
been  breached.  The  third,  fourth,  and  fifth 
counts  of  the  complaint  stated  the  substance 
of  the  contract  alleged  to  have  been  breach- 
ed and  in  what  the  breach  consisted,  and 
in  so  doing  showed  a  substantial  cause  of 


action.  Objection  to  the  complaint  because 
a  part  of  the  damages  claimed  is  specnlatlve 
and  remote  cannot  be  raised  by  demurrer. 
Such  objection  must  be  taken  advantage  of 
by  motion  to  strike,  or  on  objections  to  evi- 
dence, or  by  charges  to  the  Jury.  Tread- 
well  V.  Tillis.  108  Ala.  262,  18  South.  886; 
Highland  Avenue  &  Belt  R.  S.  v.  Matthews, 
09  Ala.  24,  10  South.  287,  14  L.  B.  A.  462; 
Hays  T.  Anderson,  57  Ala.  874;  Painter  et 
al.  T.  Munn  et  aL,  117  Ala.  822,  23  South. 
83,  67  Am.  St  Bep.  170.  The  complaint 
here  was  free  from  objection  for  any  rea- 
son stated  In  the  demurrers,  and  the  de- 
murrers were  therefore  properly  overruled. 

The  matter  stated^  plea  Ko.  2  is  not 
shown,  by  averment  or  otherwise,  to  relate 
In  any  manner  to  the  contract  declared  on 
in  the  complaint  It  was  wholly  irrelevant 
and  was  therefore  properly  stricken  on  plain- 
tUTs  motion.  Under  the  statute  (section 
8286  of  the  Code  of  1896)  a  plea  that  la 
either  prolix,  irrelevant  or  frivolous  may 
be  stricken  on  motion. 

Assignments  of  error  numbered  22,  23, 
26,  28,  29,  and  SO  are  based  on  objectltma 
to  the  introduction  of  evidence,  on  which 
said  objections  the  bill  of  exceptions  states 
no  mllngs  were  made  by  the  court  and  no 
exception  was  In  any  form  or  shape  reserved. 
There  is,  therefore,  nothing  under  these  as- 
signments for  ns  to  review. 

There  is  no  merit  In  the  exception  covetei 
by  the  twenty-first  assignment  of  error.  The 
plaintiff  had  not  closed  its  case,  and  the  de- 
fendant could  not  on  the  cross-examination 
of  plaintUTs  witness  and  against  plaintifl's 
objection,  stop  In  the  cross-examination  of 
the  witness  and  introduce  in  evidence  cer- 
tain letters  shown  to  and  identified  by  the 
witness,  but  which,  if  competent  could  only 
be  offered  by  the  defendant  In  support  of  hia 
defense,  after  the  plaintiff  had  closed  its 
evidence.  The  defendant  could  no  more  stop 
in  the  cross-examination  of  plaintiff's  witness 
to  introduce  documentary  evidence  in  sup- 
port of  his  case  than  he  could  stop  In  such 
cross-examination  for  the  purpose  of  then 
examining  orally  one  of  his  own  witnesses. 
There  was  no  error  in  the  court's  ruling  sus- 
taining the  plaintiff's  objection. 

The  damages  claimed  In  the  complaint 
were  for  the  breach  of  a  contract  entered 
into  between  the  plaintiff  and  defendant 
and  the  question  to  the  witness  Jones, 
asking  witness  if  the  "local  office  of  the 
Armour  Packing  Company  of  Louisiana. 
Limited,"  did  not  notify  him  (yfltneaa)  that 
they  (the  defendant  company)  could  not  de- 
liver any  more  eggs  under  the  instructions 
of  the  "Armour  Packing  Company  of  Kan- 
sas" until  he  (wlteess)  had  settled  up  his 
account  etc.,  called  for  immaterial  and  ir- 
relevant matter,  and  the  plaintlflrs  objecUoo 
was  properly  sustained.  So,  too,  it  was 
Immaterial  with  what  amounts  the  witness 
Jones  had  been  credited.  The  objections  to 
the  questions  calling  for  the  above  evidmce 
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are  noticed  In  aaalgnments  numbered  21 
and  25. 

Tbe  relevancy  of  the  contract  between  tbe 
"Armour  Packing  Company  of  Kansas"  and 
W.  H.  Jones  &  Co.  was  not  sbown.  More- 
over, the  contract  Is  referred  to  as  tbe  one 
"set  ont  In  words  and  figures  hereinbefore 
on  pages  Nos.  10  and  11  of  this  bill  of  ez- 
ceptlona."  The  original  bill  of  exceptions, 
with  Its  paging,  la  not  before  na.  There 
la  no  contract  set  ont  on  pages  10  and  11  In 
the  transcript  before  ns,  and  It  Is  not  to  be 
expected  or  required  of  this  court  to  search 
through  the  record  to  find  a  contract  which 
la  described  as  the  one  set  ont  on  certain 
nnmbered  pages  of  a  paper  which  Is  not  be- 
fore us. 

The  qnestlons  to  which  objections  were  sus- 
tained by  the  court,  and  which  said  rulings 
are  assigned  as  error  In  assignments  81,  82, 
and  33,  called  for  immaterial  evidence.  It 
was  of  no  Importance  how  many  cases  of 
eggs  Jones  bought  of  the  Armour  Packing 
Company,  or  how  many  he  sold,  and  to 
wbat  othor  persons  he  sold,  or  what  he  had 
left  on  hand. 

There  was  no  error  In  sustaining  the  objec- 
tion of  plaintiff  to  the  Introduction  in  evi- 
dence of  certified  copies  of  the  charters  of 
tbe  defendant  company  and  of  tbe  Armour 
PadElng  Company  of  Kansas.  No  question 
was  raised  as  to  the  corporate  entity  of 
either;  and,  besides,  tbe  plaintiff  admitted 
in  open  court  that  both  were  distinct  cor- 
porate bodies. 

There  was  no  error  in  sustaining  the  plain- 
tiffs objection  to  the  introduction  In  evidence 
of  the  "ledger  book"  of  the  defendant.  If 
any  particular  account  or  items  in  it  were 
relevant  and  competent,  this  should  have 
been  first  shown,  and  then  tbe  offer  to  intro- 
duce should  have  been  limited  to  such  ac- 
count or  items.  But  the  whole  was  offered, 
and  with  no  pretense  that  it  was  In  its  en- 
tirety relevant  or  competent 

We  have  considered  the  rulings  of  the 
court  on  objections  to  questions  asked  by 
the  defendant  to  the  defendant's  witnesses 
Whittelsey  and  Shirk,  and  we  fall  to  see 
that  the  court  committed  aqy  error. 

Plaintiff's  counsel  did  not  exceed  the 
bounds  of  legitimate  argument  in  the  re- 
marks objected  to  In  his  argument  to  the 
jury.  Tbe  remarks  objected  to  were  but  the 
expression  of  an  oplnldh  by  counsel,  not 
the  statement  of  any  fact  not  in  evidence. 

The  defendant  requested  in  writing  several 
charges,  which  were  refused  by  the  court 
The  first  was  the  general  affirmative  charge, 
with  hypothesis  to  find  for.  the  defendant 
There  was  sufficient  evidence  to  authorize 
the. jury  to  return  a  verdict  in  favor  of  the 
plaintiff,  and  the  court  properly  refused  the 
general  charge  as  requested  by  tbe  defendant 


Charges  numbered  6  and  8,  requested  by 
the  defendant,  were  bad,  if  for  no  other 
reason,  for  that  eacb  of  said  charges  tended 
to  mislead  the  jury  to  the  conclusion  that 
tbe  plaintiff  could  not  recover  imless  it  first 
made  Inquiry  to  ascertain  the  extent  of  tbe 
authority  of  the  defendant's  agent,  notwith- 
standing the  existence  in  fact  of  the  authori- 
ty of  the  agent  to  bind  the  principal. 

There  was  evidence  tending  to  show  that 
Jones  &  Co.  were  the  agents  of  the  defend- 
ant and  charge  10  pretermits  all  considera- 
tion of  this  evidence.  In  this  respect  the 
charge  was  faulty  in  the  tendency  to  mislead 
the  jury,  since  Jones  &  Co.  might  well  have 
been  the  agents  of  the  defendant  and  at 
the  same  time  agents  of  the  Armour  Packing 
Company  of  Kansas.  For  this  reason,  if  no 
other,  charge  10  was  properly  refused. 

Charge  numbered  11,  requested  by  the 
defendant,  was  properly  refused  as  being 
involved,  confused,  and  misleading.  If  tbe 
defendant  represented  itself  as  principal  In 
selling  the  eggs  In  question  to  the  plaintiff, 
and  there  was  evidence  from  which  the  jury 
might  infer  this  fact,  then  it  would  be  liable 
to  the  plaintiff,  notwithstanding  it  might 
In  fact  have  been  acting  as  the  agent  of 
some  one  else. 

The  law  Imposes  no  duty  on  the  plaintiff, 
in  dealing  with  the  defendant,  to  Inquire  and 
ascertain  whether  or  not  the  defendant  was 
acting  as  an  agent  in  order  to  fix  a  liability 
on  the  defendant  On  the  contrary,  it  was 
the  duty  of  the  defendant.  In  dealing  with 
the  plaintiff,  if  it  were  acting  as  the  agent 
of  another,  in  order  to  escape  liability,  to 
have  Informed  the  plaintiff  of  Its  agency. 
Charges  12  and  13  are  opposed  to  this  view, 
and  were  therefore  properly  refused. 

Charge  14  was  Invasive  of  the  province 
of  the  jury,  and  was  properly  refused. 

In  order  to  review  any  portion  of  the 
court's  oral  charge,  such  part  should  be  ex- 
cepted to,  and  in  that  manner  presented 
to  this  court  and  not  by  a  motion  to  ex- 
clude the  objectionable  part 

There  was  a  motion  for  a  new  trial,  which 
the  court  overruled.  Many  of  .the  grounds 
of  tbe  motion  are  based  upon  questions  and 
rulings  which  we  have  already  considered. 
There  was  evidence  sufficient  to  support  the 
verdict,  and  we  are  not  prepared  to  say, 
after  allowing  all  reasonable  presumptions 
in  favor  of  the  correctness  of  the  court's 
refusal  to  grant  the  motion,  the  preponder- 
ance of  the  evidence  against  the  verdict  is 
80  decided  as  to  clearly  convince  the  court 
that  it  is  wrong  and  unjust 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  will  be  affirmed. 

McCLEJIiLAN,  C.  J.,  and  TYSON  and  DEN- 
SON,  JJ.,  concur. 
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UNION  FERTILIZER  CO.  ▼.  JOHNSON 

et  al. 
(Supreme  Court  of  Alabama.    June  7.  1906.) 

1.  ApPEAI/— DsanTBHSB  TO  FiXilOINGS— Abak- 
DONUKNT. 

Where  the  appeal  record  showed  that  a 
demurrer  was  interposed  to  a  special  repli- 
cation, bnt  disclosed  no  ruling  thereon,  the 
demurrer  would  be  treated  as  abandoned. 

[Ed.  Note — ^For  cases  in  point,  see  Tol.  8, 
Cent  Dig.  Appeal  and  Error,  §  8709.] 

2.  Bills  aj7d  Notes  —  Flbaoing  —  Issues —^ 
Judgment. 

Where,  in  a  suit  on  a  bond  or  bill  single, 
issue  was  taken  on  plaintiff's  replication  that 
the  bond  was  given  in  settlement  of  certain 
controversies  between  the  parties,  such  alle- 
gation became  material,  ana,  it  being  proved 
without  dispute  and  beyond  adverse  inference, 
plaintiff  was  entitled  to  an  affirmative  charge 
theieon. 

Appeal  from  Circuit  Court,  Cherokee  CJotin- 
ty;    J.  A.  BUbro,  Judge. 

"Not  offlcially   reported." 

Action  by  tbe  Union  Fertilizer  (Company 
against  W.  E.  Johnson  and  others.  From 
a  Judgment  In  favor  of  defendants,  plain- 
tiff appeals.    Reversed. 

This  was  an  action  on  a  bond  or  bill 
single.  To  tbe  complaint  tbe  defendant  filed 
nine  pleas,  the  seventh,  elgbtb,  and  ninth 
of  which  were  as  follows:  "(7)  The  In- 
strument sued  on  was  given  for  commercial 
fertilizer  In  bags,  and  the  same  was  not  tag- 
ged. (8)  That  tbe  Instrument  sued  on  was 
given  for  commercial  fertilizer  sold  by  the 
plaintifC,  who  was  without  license  to  malte 
said  sale.  (9)  That  the  Instrument  sued 
on  was  for  tbe  sale  of  commercial  fertilizer, 
which  was  In  bags,  and  the  same  was  not 
tagged,  with  the  words  'Ouaranteed'  printed 
thereon,  together  with  tbe  year  or  season  lu 
which  they  were  to  be  used,  and  a  fac-slmlle 
of  the  signature  of  tbe  Commissioner  of 
Agriculture  thereon,  as  is  required  by  law." 

Tbe  plaintiff  filed  replication  as  follows: 
"And  now  comes  tbe  plaintifT,  and  in  answer 
and  for  replication  to  defendant's  pleas  Nos. 
7,  8,  and  9,  separately  and  severally  says 
that  on  tbe  6tb  day  of  September,  1901,  the 
plaintiff  sued  tbe  defendant  In  the  circuit 
court  of  Cherokee  county,  Ala.,  for  the  con- 
version by  the  defendant  of  bonds  or  bills 
single,  tbe  property  of  tbe  plaintiff,  amount- 
ing to  $721.45,  and  also  claimed  of  tbe  de- 
fendant tbe  sum  of  $721.45  damages  for  con- 
version to  his  own  use  of  money  collected  by 
tbe  defendant  as  agent  of  tbe  plaintiff,  which 
the  said  defendant  failed  and  refused  to  de- 
liver to  plaintiff  on  demand,  and  also  plain- 
tiff sued  defendant  upon  three  promissory 
notes  In  a  separate  suit  on  the  same  day,  and 
that  on  the  20th  day  of  January,  1902,  tbe 
defendant  gave  tbe  plaintiff  the  contract 
sued  on  In  compromise  and  settlement  of 
said  suits,  and  in  settiemeut  of  tbe  plaintiff's 
claim  against  the  defendant  for  tbe  conver- 
sion of  tbe  bonds  or  bills  single  and  money 


of  plaintiff  by  tbelr  agent,  tbe  defendant." 
To  this  replication  tbe  defendant  demurred, 
and  assigned  as  grounds  of  demurrer:  "(1) 
Tbe  matters  and  things  set  out  in  said  repli- 
cation are  not  legitimate  matters  for  r^llca- 
tlon,  but  should  be  'averments  of  tbe  original 
complaint  (2)  Tbe  fact  that  said  notes  were 
given  In  settiement  of  other  claims,  tbe  con- 
sideration of  which  was  in  violation  of  a 
criminal  statute,  does  not  purge  said  viola- 
tion or  show  a  sufficient  reason  why  defense 
should  not  be  made  to  the  notes  In  suit  (3) 
Said  replication  seeks  to  avoid  the  plea 
without  confessing  it  (4)  It  does  not  deny 
tbe  matter  set  up  In  said  plea  or  take  Issue 
upon  tbe  same." 

The  proof  showed  tbe  following  state  of 
facts:  Tbe  plaintiff  delivered  to  defendant 
a  number  of  notes  as  Its  agent  for  collection 
and  remittance.  Tbe  defendant  collected  a 
lot  of  those  notes,  without  remitting  the 
amount  for  collection.  Tbe  defendant  also 
purchased  from  tbe  plaintiff  certain  fer- 
tilizer, for  which  be  gave  bis  Individual 
note.  It  was  admitted  that  some  of  tbe  sadcs 
containing  tbe  fertilizer  were  not  tagged  as 
required  by  law.  Plaintiff  sued  defendant 
for  converting  tbe  money  collected  on  tbe 
notes  and  for  tbe  conversion  of  tbe  notes, 
and  in  a  separate  action  sued  bim  for  tbe 
price  of  fertilizer  bought  by  tbe  defendant 
individually.  These  several  suits  were  com- 
promised by  tbe  execution  of  tbe  note  here 
sued  on. 

George  D.  Motiey,  for  appellant  O.  Daniel 
and  Burnett  Hood  &  Murpbey,  for  appellees. 

TYSON,  J.  This  action  is  upon  a  bond 
or  bill  single.  The  pleas  of  defendants  are 
several.  The  only  ones,  however,  in  support 
of  wblcb  they  offered  evidence,  were  specially 
replied  to.  The  record  shows  a  demurrer 
was  Interposed  to  tbe  special  replication,  but 
no  ruling  Is  shown  by  the  court  upon  It  It 
must  therefore,  be  treated  as-  having  been 
abandoned.  Alabama  National  Bank  v. 
Hunt  125  Ala.  618,  28  South.  488,  and  cases 
there  cited.  Indeed,  tbe  course  of  the  trial 
shows  that  It  was  either  abandoned  or  over- 
ruled by  the  court  as  plaintiff  was  allowed 
to  prove  the  allegations  of  tbe  replication 
without  objection. 

Issue  having  been  taken  on  tbe  replication. 
Its  allegations  beqfime  material,  and  plain- 
tiff was  entitled  to  Judgment  on  it  if  it  was 
proven  without  dispute  and  beyond  adverse 
biference.  Glass  v.  Meyer,  124  Ala.  332,  2tt 
South.  800.  That  It  was  so  proven  clearly 
appears  by  the  record.  Tbe  affirmative 
charge  requests  by  plaintiff  should  have 
been  given. 

Reversed  and  remanded. 

McCLELLAN,  a  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 
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BOACH,  Judge  of  Probate,  ▼.  8TATB 

ex  rel.  AliBRITTON. 

(Supreme  Court  of  Alabama.    Jane  80,  190B.) 

1.  Taxation— Sauc— Execution  of  Dekd— Ib- 
BKoniABinxB  m  Pbooeedinos. 

Under  Code  1896,  S  4074,  providing  that 
after  the  expiration  of  two  years  from  the 
date  of  a  real  property  tax  sale  the  judge  of 
probate  must  execute  and  deliver  to  each  pur- 
chaser, other  than  estate  or  person  to  whom  a 
certificate  of  purchase  is  assigned,  upon  the 
return  thereof  and  payment  of  a  fee  of  one 
dollar,  a  deed  to  each  parcel  of  real  estate  sold 
to  such  purchaser  and  remaining  unredeemed, 
the  judge  of  probate  cannot  raise  objections 
to  the  tax  proceedings  or  show  irregularities 
in  them,  but  must  leave  the  question  of  ir- 
regularly of  such  proceedings  vei  non  to  the 
purchaser  and  the  claimants  of  the  land. 

2.  liANDAMua  — BzECUTiON  Or  Tax  DIebd  — 
KSDXICFTIOIf— Pabtiss. 

Under  such  section  (Code  1896,  I  4074), 
In  mandamus  by  a  purchaser  at  a  tax  sale  to 
eompel  respondent  as  judge  of  probate  to  ex- 
ecnte  a  tax  deed,  the  fact  that  the  latter's  peti- 
tion alleged  a  claim  by  respondent  that  a  certain 
i>arty  as  owner  had  redeemed  the  lands  did  not 
require  that  such  reputed  owner  be  made  a 
party  to  the  proceeding,  as  the  question  whether 
redemption  bad  in  fact  been  made  was  an  issue 
between  relator  and  respondent,  to  be  litigated 
between  them  alone. 
8.  Taxation  —  Exxcunon   of   Tax   Dekd  — 

MiKISTKBIAI.  DCTT. 

Under  Code  1896,  I  4074,  requiring  the 
judge  of  probate  to  execute  to  each  purchaser  at 
a  tax  sale,  etc.,  after  the  expiration  of  two  years 
from  (be  date  of  sale,  a  deed  to  each  parcel  sold 
and  remaining  unredeemed,  the  doty  of  the 
Judge  of  probate  is  a  ministerial  one. 

4.  AFPBAIi — Habmlesb  EIbbob. 

Where,  in  mandamus  to  eompel  a  judge 
of  probate  to  issue  to  petitioner  as  purchaser  at 
a  tax  sale  a  deed  to  the  property  sold,  respond- 
ent's answer  set  up  a  redemption  of  the  land 
by  an  alleged  owner,  the  error  in  sustaining  a 
demurrer  to  the  answer  was  harmless,  where  the 
record  affirmatively  showed  that  the  cause 
was  tried  on  the  petition,  and  that  respondent 
was  allowed  to  offer  evidoice  of  his  right  of 
redemption,  which  was  the  only  permissible 
defense  in  the  case. 

5.  Taxatioh— 6alk— RxDnoTiOH— Appuoa- 

TION. 

Under  Code  1896,  t  4091,  providing  that, 
to  redeem  under  a  tax  sale,  the  party  entitled 
thereto  must  deposit  with  the  judge  of  probate 
the  amount  for  which  the  lands  were  sold,  with 
interest  thereon,  etc.,  no  written  application 
for  redemption  is  necessary,  and  the  right  may 
be  claimed  by  a  letter  written  by  the  party 
seeking  redemption^  directed  to  the  judge  of 
probate   and    inclosing   the  necessary   amount. 

6.  Sajob — What  Title  Necessabt. 

Paper  title  is  not  indispensable  to  show  the 
right  to  redeem  from  a  tax  sale,  and  the  actual 
possession  of  lands  for  a  period  of  10  years 
in  such  manner  as  to  constitute  the  holding 
adverse  is  sufficient  evidence  of  ownership  on 
which  to  predicate  the  right  to  redeem. 

7.  Sauk— RxDEUPTioN— IssDARCK  or  Cxbtiti- 

CATK. 

Where  one  seeking  to  redeem  lands  from  a 
sale  for  taxes  pays  the  necensary  amount  to  the 
probate  judge  within  the  redemption  period,  the 
postponement  by  the  judge  of  the  issuance  of  a 
certiocate  of  redemption  until  after  the  time  for 
redonption  does  not  affect  the  redemptloner's 
right. 

8.  Apfbal — HABioxas  Bbbob — ^Asiassioii  or 

EVIDKNOB. 

Where,  in  mandantns  to  compel  the  issu- 
ance by  rdator  as  Jndge  of  probate  of  a  deed 
to  property  sold  for  taxes,  respondent  set  up  a 


redemption  by  an  alleged  owner  and  proved  that 
the  lands  in  controversy  were  not  embraced 
in  any  deed  executed  to  such  alleged  owner,  the 
error  in  allowing  relator  to  testify  that  he  had 
seen  such  owner  s  deed  and  tliat  ft  did  not  em- 
brace the  lands  in  question  was  harmless. 

Appeal  from  Circalt  Court,  Geneva  County ; 
John  P.  Hubbard,  Judge. 

"Not  officially  reported." 

Mandamus  by  the  state,  on  the  relation  of 
J.  B.  Albrltton,  against  Ed  Roach,  judge  of 
probate.  Judgment  for  relator,  and  respond- 
ent appeals.    Affirmed. 

W.  O.  Mulkey,  for  appellant  X  J.  Morris, 
(or  appellee. 

DENSON,  J.  This  l8  a  proceeding  by  man- 
damuB  by  which  the  relator,  Albrltton,  seeks 
to  compel  the  jndge  of  probate  of  Qeneva 
county  to  execute  to  him  a  deed  to  certain 
lands  alleged  to  hare  been  purchased  by  the 
relator  at  a  tax  sale  made  by  the  tax  collect- 
or of  Geneva  county  on  the  4th  day  of  June, 
1900.  The  lands  consisted  of  several  sub- 
divisions of  section  2,  township  1,  range  19,  In 
Geneva  county,  and  the  petition  alleges  that 
they  were  assessed  for  taxes  for  the  year  1899 
to  "owner  unknown" ;  that  on  the  4tb  day  of 
June,  1900,  at  the  courthouse  door  In  Geneva 
county  the  tax  collector  sold  said  lands  for 
the  taxes  due  thereon  for  the  year  1899,  and 
at  said  sale  petitioner  became  the  purchaser 
of  the  said  land  for  the  taxes  due  thereon  for 
the  year  1899,  for  the  sum  of  $18.56;  that 
petitioner  paid  that  amount  to  the  tax  col- 
lector, who  was  J.  S.  McC!ormack,  at  the  time 
the  sale  was  made,  and  on  the  7th  day  of 
Jtme,  1900,  a  certificate  of  purchase  was 
Issued  to  him  by  the  said  collector.  The  cer- 
tificate Is  attached  as  an  exhibit  to  the  peti- 
tion, made  a  part  of  the  petition,  and  conforms 
substantiaiiy  with  the  requirements  of  section 
4068  of  the  Code  of  1896.  It  is  further  shown 
by  the  petition  that  all  of  the  above-described 
lands  were  redeemed  within  the  time  pre- 
scribed by  law,  except  the  N.  E.  hi  of  S.  E. 
^  and  the  W.  M  of  the  S.  B.  %,  and  the 
S.  E.  ^  of  S.  W.  ^  of  section  2,  township  1, 
range  19.  The  petition  further  alleges  that 
at  the  expiration  of  the  two  years  allowed  for 
redemption  no  one  bad  furnished  to  the  peti- 
tioner, nor  the  judge  of  probate,  legal  evi- 
dence of  the  ownership  of  the  lands  last  above 
described  (as  not  having  been  redeemed),  and 
that  petitioner,  after  the  expiration  of  the 
two  years,  "demanded  a  tax  deed  from  the 
judge  of  probate,  to  which  he  was  entitled  by 
law,"  and  that  he  was  refused  a  deed  thereto 
on  the  grounds  that  one  J.  R.  Cooper,  of 
Gadsden,  Alai,  had  deposited  money  with  the 
said  judge  of  probate  with  which  to  redeem. 
It  Is  further  averred  that  at  the  expiration  of 
the  time  allowed  for  redemption,  and  up  to 
the  date  of  the  demand  by  petitioner  for  the 
deed,  no  certificate  of  redemption  had  been 
issued  to  said  Cooper.  The  petition  showf 
that  the  application  of  Cooper  to  redeem  con- 
sisted of  a  letter  from  him  to  the  Judge  of 
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probate,  written  last  prior  to  the  expiration 
of  tbe  time  allowed  by  law  for  redemption,  in 
which  Cooper  offered  to  redeem  the  S.  %  of 
section  2,  township  1,  range  19,  and  inclosed  a 
certain  amount  of  money  for  redemption. 
The  amount  is  not  stated  In  the  petition.  In 
the  seventh  paragraph  of  the  petition  it  is 
conceded  that  Cooper  held  a  deed  to  the  N. 
E.  ^  of  the  8.  E.  ^  of  section  2,  township  1, 
range  19;  and  it  is  averred  that  petitioner 
ofTered  to  Cooper  to  release  the  40  last  above 
described,  and  that  petitioner  has  never  re- 
sisted redemption  of  that  40.  In  the  eighth 
paragraph  of  the  petition  It  is  averred  that 
the  Judge  of  probate  refused  and  still  refuses 
to  issue  or  make  a  deed  to  petitioner  to  the 
W.  %  of  S.  E.  14  and  8.  E.  %  of  8.  W.  %  of 
section  2,  township  1,  range  19,  and  that.  If 
any  certificate  of  redemption  has  been  Issued 
to  any  one  to  the  lands  last  above  described, 
it  was  Issued  after  the  time  allowed  by  law 
for  redemption  arid  contrary  to  the  require- 
ments of  law,  especially  contrary  to  the  re- 
quirements of  section  4098  of  the  Code  of 
1896.  It  Is  averred  in  the  petition  that 
Cooper  had  no  title  to  the  W.  ^  of  8.  E.  Vt, 
of  8.  W.  %  of  section  2,  township  1,  range 
19.  The  prayer  Is  that  the  rule  nisi  be 
issued  to  the  judge  of  probate  to  show  cause 
why  he  should  not  execute  and  deliver  to 
petitioner  a  deed  to  the  W.  %  of  the  8.  E.  % 
and  8.  E.  ^  of  8.  W.  ^  of  section  2,  in  town- 
ship 1,  of  range  19. 

The  foregoing,  we  think.  Is  a  sufficient  re- 
cital of  the  allegations  In  the  petition  for  an 
intelligent  understanding  and  application  of 
the  legal  principles  Involved  In  the  case. 
Four  grounds  of  demurrer  were  assigned  by 
the  respondent  to  the  petition,  all  of  which 
were  overruled.  The  correctness  of  this  rul- 
ing Is  challenged  by  the  first,  second,  third, 
and  fourth  assignments  of  error.  The  ques- 
tion presented  by  the  first,  third,  and  fourth 
grounds  of  the  demurrer  is  whether  or  not  an 
averment  of  the  existence  of  the  statutory 
requisites  leading  up  to  and  which  form  the 
foundation  of  a  valid  tax  sale,  such  as  a  legal 
assessment,  notices,  and  decree  of  sale  and 
advertisement  of  sale,  is  indispensable  In  an 
application  by  a  person  holding  a  certificate 
of  purchase  issued  by  the  tax  collector  for 
mandamus  to  compel  the  execution  of  a  deed 
by  the  judge  of  probate. 

Section  4063  of  the  Code  of  1896  provides 
that,  "as  soon  after  the  sale  as  practicable,  the 
tax  collector  must  make  out  and  deliver  to 
each  purchaser,  other  than  the  state,  a  cer- 
tificate of  purchase,  which  shall  contain  a 
description  of  the  real  estate  sold,  and  show 
that  the  same  was  assessed  by  the  assessor, 
to  whom  assessed,  the  date  of  assessment,  for 
what  year  or  years  the  taxes  were  due,  the 
amount  of  taxes  due  thereon,  distinguishing 
the  amounts  due  the  state  and  county,  and  for 
school  purposes,  and  the  fees  and  costs,  that 
it  was  advertised  and  for  how  long,  and  that 
it  was  offered  for  sale,  and  at  what  time,  and 
who  became  the  purchaser  and  at  what  price." 


Section  4074  of  tbe  Code  of  1896  provides  that 
"after  the  expiration  of  two  years  from  tbe 
date  of  the  sale  of  any  real  estate  for  taxes. 
the  judge  of  probate  then  in  office  most 
execute  and  deliver  to  each  purchaser  other 
than  the  state,  or  person  to  whom  the  certifi- 
cate of  purchase  has  been  assigned,  upon  tbe 
return  of  tbe  certificate  and  payment  of  a  fee 
of  one  dollar  to  the  Judge  of  probate,  a  deed 
to  each  lot  or  parcel  of  real  estate  sold  to  such 
purchaser,  and  remaining  unredeemed.  Includ- 
ing therein,  if  desired  by  the  purchaser,  any 
number  or  parcels  or  lots  purchased  by  bim 
at  such  sale ;  and  such  deed  shall  convey  to, 
and  vest  in  the  grantee  all  tbe  right,  title, 
interest  and  estate  of  the  person  whose  duty 
it  was  to  pay  tbe  taxes  on  such  real  estate, 
and  the  lien  of  the  state  and  county  thereto ; 
but  it  shall  not  convey  the  right,  title  or  in- 
terest of  any  revisioner  or  remalndenuau 
therein." 

We  have  observed  that  the  petition  con- 
tains a  substantial  averment  of  all  the  facts 
set  out  In  section  4063,  and,  moreover,  that 
the  certificate  of  purchase  is  made  an  ex- 
hibit to  the  petition  and  the  petitioner  prays 
that  It  be  considered  as  a  part  of  the  petition. 
It  is  also  averred  that  the  lands  remained 
unredeemed.  Whether  the  statutory  proceed- 
ings upon  which  the  sale  was  predicated 
were  regular  or  not,  the  certificate  co^erred 
upon  the  purchaser  valuable  rights.  For  in- 
stance, by  section  4078  of  the  Code  of  1896, 
If  the  sale  was  Ineffectual  to  pass  the  title 
to  the  purchaser,  yet  such  sale  would  operate 
as  an  assignment  to  the  purchaser  of  the 
rights  and  liens  of  the  state  and  county 
in  and  to  the  land  sold.  By  section  4081 
the  right  to  maintain  suit  for  recovery  of 
the  possession  of  the  land  after  the  expira- 
tion of  six  months  from  tbe  day  of  sale 
is  conferred,  subject,  however,  to  the  right 
of  redemption.  Section  4083  of  the  Code  of 
1896  provides  that  in  any  suit  brought  by 
the  purchaser  for  the  recovery  of  the  pos- 
session of  the  lands  sued  for.  If  a  recovery 
Is  defeated  on  the  ground  that  the  sale  was 
invalid  for  any  other  reason  than  that  the 
taxes  were  not  due,  the  court  shall  on  mo- 
tion of  the  plaintiff  Impanel  a  jury  to  ascer- 
tain tbe  amount  of  taxes  for  which  tbe 
lands  were  liable  at  the  time  of  sale,  etc., 
and  render  Judgment  In  favor  of  plaintiff 
for  the  amount,  etc,  and  the  Judgment  shall 
constitute  a  lien  on  the  land  sued  for.  The 
Judge  of  probate  Is  not  In  position  to  raise 
objections  to  the  tax  proceedings  or  to  show 
Irregularities  In  them.  His  duty  Is,  after 
the  expiration  of  two  years  from  the  sale, 
to  execute  and  delivra:  to  the  purchaser, 
upon  tbe  return  of  the  certificate  and  pay- 
ment of  a  fee  of  one  dollar,  a  deed  to  the 
land  sold  to  the  purchaser  and  remaining 
luuredeemed.  He  is  not  to  Inquire  into  the 
regularity  of  the  proceedings  upon  which 
the  certificate  Is  based.  He  must  perform 
the  ministerial  duty  of  executing  the  deed, 
leaving  the  question  of  regularity   of   the 
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proceedings  rel  non  to  the  purchaser  and 
the  claimants  of  the  land.  The  statutory 
proceedlngB  do  not  contemplate  that  any  ques- 
tion of  the  kind  may  be  raised  by  the  Judge 
of  probate.  We  hold  that  the  first,  third, 
and  fourth  grounds  of  the  demurrer  were 
properly  sustained.  For  the  same  reasons 
above  givoi  special  pleas  B  and  C,  incor- 
porated in  the  answer,  presented  no  answer 
to  the  application  for  the  mandamus,  and 
were  properly  disallowed. 

The  right  insisted  upon  by  relator  is  that 
be  Is  entitled  to  have  the  respondent  as 
Judge  of  probate  execute  to  him  a  deed. 
Notwithstanding  the  fact  that  it  Is  alleged 
in  the  petition  that  the  Judge  of  probate 
claimed  that  Ck>oper  had  redeemed  the  lands 
as  owner,  this  does  not  require  that  Cooper 
should  be  made  a  party  to  this  proceeding. 
While  the  fact  as  to  whether  the  lands 
have  been  redeemed  by  Cooper  is  an  issue 
in  the  case,  yet  it  Is  an  Issue  between  the 
relator  and  respondent,  and  which  can  and 
must  be  litigated  between  them  without  Coop- 
er's presence  as  a  party.  If  Cooper  were 
a  party,  and  the  court  should  grant  the 
relief  prayed  for,  what  duty  would  or  could 
be  required  to  be  performed  by  the  court 
of  Cooper?  The  officer  is  the  only  one  who 
can  malce  and  deliver  the  deed,  and  the 
purchaser  accepts  the  deed  without  prejudice 
to  the  rights  of  the  former  owner,  exc^t 
where  the  proceedings  have,  been  strictly  reg- 
ular. This  case  is  not  brought  within  the 
Influence  of  the  intimations  found  In  the 
cases  of  Ex  parte  Du  Bose,  54  Ala.  278,  and 
Taylor  v.  Kolb,  100  Ala.  608,  13  South.  779, 
to  the  effect  that  cases  may  arise  where  the 
court  will  not  grant  a  mandamus,  when  the 
granting  thereof  will  In  a  collateral  manner 
decide  questions  of  Importance  between  par- 
ties who  are  not  parties  to  the  proceed- 
ings and  have  had  no  notice  or  opportunity 
to  Interpose  their  defenses.  Cooper  was  not 
a  necessary  party  to  the  petition,  and  the 
demurrer  raising  that  question  was  properly 
overruled. 

It  cannot  be  successfully  contended  that 
the  duty  which  the  relator  sought  by  man- 
damns  to  have  the  respondent  perform  is 
not  a  ministerial  duty.  There  is  abundant 
authority  in  support  of  the  proposition  that 
"no  Judicial  proceedings  take  place  upon  an 
application  to  redeem,  the  officer  who  receives 
the  money  and  executes  the  certificate  of 
redemption  acts  in  a  ministerial  capacity, 
and  his  decision  Is  not  conclusive  upon  the 
purchaser.  The  party  who  redeems  acts  at 
his  ];)erll.  While  It  Is  true  that  the  redemp- 
tion of  the  lands  perfected  within  the  time 
provided  by  statute  by  one  entitled  to  redemp- 
tion would  be  a  complete  answer  to  the 
alternative  writ,  yet  the  right  of  the  party 
to  redeem  may  be  contested  in  the  manda- 
mus proceeding  between  the  purchaser  and 
Judge  of  probat&  And  the  fact  that,  in 
admitting  one  to  redeem,  the  Judge  of  pro- 
bate took  evidence  In  determining  his  right 


to  redeem,  cannot  be  imported  by  the  Judge 
of  probate  into  the  mandamus  proceedings 
between  him  and  the  purchaser  for  the  pur- 
pose of  giving  the  duty  demanded  of  the 
Judge  to  be  performed  a  Judicial  tinge.  It 
follows  that  special  plea  A  setting  up  as  a 
defense  that  the  Judge,  In  ascertaining  the 
owner  of  the  lands  for  the  purpose  of  re- 
demption, acted  In  a  Judicial  capacity,  was 
properly  stricken  out  on  the  motion  of  the 
relator. 

The  answer  of  the  respondent  to  the  peti- 
tion in  some  respects  amounted  to  a  general 
denial  of  the  allegations  of  the  petition. 
Section  6  of  the  answer  not  only  denied 
some  of  the  facts  alleged  in  section  5  of 
the  petition,  but  set  up  the  fact  that  the 
land  had  been  redeemed  within  two  years 
from  the  sale  and  that  a  certificate  of  re- 
demption had  been  issued  to  the  party  who 
redeemed.  If  any  particular  matters  contain- 
ed In  the  whole  answer,  or  In  sections  6 
and  6  of  It,  were  objectionable,  they  might 
have  I>een  eliminated  by  motion  to  strike; 
but  It  Is  obvious  that  the  demurrer  to  the 
answer  as  a  whole,  and  to  sections  5  and  6 
of  the  answer,  was  not  well  made.  But, 
after  the  demurrers  were  sustained,  the  rec- 
ord shows  affirmatively  that  the  cause  was 
tried  by  the  court  on  the  petition,  and  the 
respondent  was  allowed  to  ofTer  evidence  of 
his  right  of  redemption,  which  was  the  only 
permissible  defense  In  the  case,  and  there- 
fore the  ruling  on  the  pleading  worked  no 
injury  to  the  respondent. 

It  Is  conceded  by  appellant  that  Cooper's 
right  of  redemption  was  not  asserted  under 
sections  4092  and  4093  of  the  Code  of  1896, 
but  under  sections  4090  and  4091.  "The  right 
of  redeeming  lands  sold  for  taxes,  wheth- 
er the  purchaser  is  the  state  to  whom  the 
taxes  are  due  or  an  Individual,  is  derived 
exclusively  from  statutory  provisions.  Such 
provisions  are  favorably  and  liberally  con- 
strued. But  the  right  must  nevertheless  be 
asserted  In  the  mode,  under  the  circum- 
stances, and  upon  the  conditions  expressed 
In  the  statute."  Boyd  v.  Holt,  62  Ala.  296; 
Dubois  V.  Hepburn,  10  Pet  1.  9  L.  Ed.  325. 
No  particular  form  la  prescribed  by  the  stat- 
ute in  which  an  owner  claiming  the  right  to 
redeem  the  entire  tract  contained  In  one 
assessment  must  assert  the  right  The  stat- 
ute (section  4091)  provides  that  to  obtain 
such  redemption  the  party  entitled  thereto 
must  deposit  with  the  Judge  of  probate  the 
amount  of  money  for  which  the  lands  were 
sold,  with  interest  thereon  at  the  rate  of 
16  per  cent  per  annum,  etc.  No  written 
application  for  redemption  Is  required  by 
this  statute,  and  It  would  seem  that  the 
right  could  be  claimed  by  a  letter  written 
by  the  party  claiming  the  right  to  the  Judge 
of  probate,  inclosing  the  necessary  amount 
to  cover  the  taxes,  interest,  fees,  and  charges. 
This  Is  the  mode  the  respondent  insists  was 
adopted  by  Cooper.  Of  course,  when  the 
right  Is  asserted  by  the  owner  under  this 


Digitized  by  V^jOOQ  IC 


688 


38  SOUTHERN  REPORTER. 


(AU. 


flection,  It  mtiBt  be  to  redeem  the  whole  of 
the  lands  embraced  In  the  assessment  under 
which  the  sale  was  made. 

The  evidence  showed  that  the  relator  was 
entitled  to  have  the  deed  executed,  unless  It 
can  be  said  from  the  evidence  that  the  lands 
had  been  redeemed.  It  was  shown  that  the 
lands  were  contained  in  one  assessment  and 
were  sold  at  one  and  the  same  time.  It  was 
admitted  that,  if  3.  R.  Cooper  were  present, 
be  would  swear  that  the  lands  in  question 
belonged  to  him  at  the  date  of  the  sale  by 
adverse  holding  for  over  10  years;  that  he 
had  made  application  to  redeem  them  on 
June  4.  1902  (the  sale  having  occurred  on 
June  4,  1900);  that  he  paid  on  that  day  the 
necessary  amount  of  redemption  money, 
costs,  etc.,  to  the  Judge  of  probate  to  entitle 
him  to  redeem;  that  the  application  to  re- 
deem was  by  letter  addressed  to  the  Judge  of 
probate  asking  to  redeem  these  lands  In  the 
certificate,  and  the  money  was  sent  in  the 
same  way;  that  the  lands  In  controversy 
were  not  embraced  In  any  deed  executed  to 
Cooper,  nor  were  they  acquired  by  inherit- 
ance. The  testimony  of  the  respondent  was 
to  the  effect  that  on  June  4,  1902,  Cooper 
made  application  to  him  as  Judge  of  probate 
to  redeem  said  lands;  that  he  heard  evidence 
on  the  question  as  to  whether  or  not  Cooper 
had  the  right  to  redeem,  and  decided  that  he 
had  such  right;  and  that  upon  the  payment 
by  Cooper  of  the  necessary  taxes,  interest, 
fees,  etc.,  be  Issued  to  Cooper  a  certificate  of 
redemption.  It  was  conceded  that  Cooper's 
application  to  redeem  was  not  made  in  com- 
piiance  with  section  4093  of  the  Code  of  1896. 
It  was  shown  that,  while  Cooper  made  the 
application  to  redeem  and  paid  the  necessary 
amount  required  to  perfect  the  redemption 
within  two  years  from  the  date  of  the  sale, 
yet  the  Judge  of  probate  delayed  the  issuance 
of  the  certificate  of  redemption  for  a  short 
period  and  did  not  issue  it  until  after  the 
expiration  of  the  two  years.  It  was  shown 
that  the  redemption  money  was  tendered  by 
the  probate  Judge  to  relator  and  he  declined 
to  accept  it 

Papor  title  Is  not  indispensable  to  show 
the  right  to  redeem.  If  Cooper  had  been  in 
the  actual  possession  of  the  lands  for  a  period 
of  10  years  and  in  such  way  as  constituted 
bis  holding  adverse,  that  was  evidence  of 
ownership  upon  which  the  right  to  redemp- 
tion could  rightfully  be  predicated. 

In  respect  to  the  payment  made  by  Cooper: 


All  the  owner  seeking  to  redeem  lands  can  do 
is  to  pay  the  amount  necessary  for  the  re- 
demption. He  cannot  compel  the  Judge  of 
probate  to  issue  the  certificate  at  once.  If 
he  pays  the  money  Into  the  hands  of  the 
Judge  within  the  redemption  period,  and  the 
Judge  of  his  own  motion  postpones  the  Issa- 
ance  of  the  certificate  until  after  the  time  for 
redemption,  this  should  not  affect  the  re- 
demptloner's  right  A  construction  by  which 
the  owner  would  lose  his  land  withoot  any 
fault  of  his  own,  when  he  had  done  all  In 
his  power  to  save  it  would  be  unjust  and 
oppressive.  27  Am.  Sc  Eng.  Ency.  Law  (2d 
Ed.)  856,  notes  8,  9;  Wyatt  v.  Simpson,  8 
W.  Va.  394;  Cooper  v.  Shepardsou,  51  Cal. 
298;  Thomas  y.  Nichols,  127  N.  C.  319.  37 
8.B.827. 

The  N.  B.  %  of  8.  W.  %,  S.  E.  %  of  S.  W. 
%,  W.  %  of  S.  W.  %,  N.  E.  %  of  S.  B.  %. 
and  the  W.  V,  of  S.  B.  ^,  aU  in  section  2. 
in  township  2,  of  range  19,  are  the  lands 
described  in  the  relator's  certificate  of  pur- 
chase. The  relator  is  contending  for  a  deed 
only  to  a  part  of  the  lands,  120  acres,  to 
wit  the  W.  %  of  the  S.  B.  \i,  and  the  S.  E.  \i 
of  the  S.  W.  %,  of  section  2.  The  bill  of  ex- 
ceptions sets  out  all  of  the  evidence.  After 
consideration  of  it  we  think  It  is  susceptible 
of  the  construction  that  the  application  for 
redemption  was  made  only  with  respect  to 
the  120  acres,  not  embracing  any  other 
lands  embraced  in  the  certificate.  This  be- 
ing true,  to  entitie  Ckwper  to  redeem  be 
should  have  complied  with  section  4093  of 
the  Code  of  1896  in  making  application  to 
redeem.  It  being  conceded  that  he  did  not 
comply  with  that  section,  we  do  not  think, 
in  the  condition  we  find  the  evidence,  that 
we  would  be  warranted  In  holding  that  the 
court  erred  in  rendering  Judgment  for  the 
relator.  The  respondent  proved  that  the 
lands  in  controversy  were  not  embraced  In 
any  deed  executed  to  Cooper,  and  this  ques- 
tion was  not  in  dispute;  hence,  if  the  court 
erred  in  allowing  the  relator  to  testify  that 
he  had  seen  Cooper's  deed  and  that  the  lands 
In  question  were  not  embraced  in  them,  it 
affirmatively  appears  that  no  injury  resulted 
to  the  respondent  from  the  ruling. 

There  Is  no  error  in  the  record  prejudicial 
to  the  appellant  and  the  Judgment  of  the 
court  must  be  affirmed. 

McOLBLLAN.    0.    J.,    and    DOWDBLL 

and  SIMPSON,  JJ.,  concur. 
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WALTON  T.  STATE. 
(Supreme  Court  of  Miaeiaaippl.    Jul  8,  1908.) 

1.  CBniiitAi.   Law— GoRTiirnANox— ABSBitoa 

OF    WlTRXBS— ADinSSIOHS. 

Code,  8  1425,  provides  that  on  an  application 
for  a  continuance  it  shall  be  lawful  for  the  state 
to  admit  the  facts  sought  to  be  proved  by  the 
alleged  absent  witness,  and  such  admission  shall 
have  the  same  effect  as  if  the  absent  witness 
or  other  evidence  were  present  in  court,  and 
no  more ;  but  if  compulsory  process  will  prob- 
ably obtain  the  attendance  of  the  absent  wit- 
ness, and  the  defendant  has  had  no  opportunity 
of  obtaining  such  process,  the  cause  shall  be 
continued,  unless  defendant  desires  a  trial. 
Held,  that  defendant  at  the  first  term  was  en- 
titled to  a  continuance  to  obtain  the  testimony 
of  an  absent  witness  whose  attendance  could 
.  probably  be  had  at  the  next  term,  and  who  was 
expected  to  testify  to  material  evidence,  though 
the  state  admitted  that  the  witness,  if  present, 
would  testify  to  the  facts  stated. 

[Ikl.  Note. — For  cases  in  jpoint,  see  fti.  14, 
Cent  Dig.  Criminal  Law,  f  1344.] 

2.  WiTWBMM— CBOBB-BXAiaWATIOH— -RKBUT- 
TAL. 

Where,  In  a  prosecution  for  murder  of  de- 
fendant's wife,  the  state  reserved  two  of  de- 
ceased's children  by  a  former  marriage  as  wit- 
nesses in  rebuttal,  it  was  error  for  the  court  to 
refuse  to  permit  defendant  to  cross-examine 
them  as  to  the  whole  case,  on  the  ground  that 
the  questions  asked  were  not  surrebuttal. 
8.  Same. 

In  a  prosecution  for  homicide,  it  was  error 
for  the  court  to  refuse  to  permit  a  witness  for 
the  state  in  rebuttal  to  be  asked  by  defendant 
whether  she  testified  at  the  committing  trial. 

4.  CBunitAi.  Law— Appxaxt— MiaooNOTTOT  of 
Counsix— Recobd  . 

Miscondact  of  counsel  In  argument,  stated 
as  a  ground  for  a  new  trial  after  conviction, 
cannot  be  considered  on  appeal,  in  the  absence 
of  proof  in  the  record  that  the  statements  at- 
tributed to  counsel  were  in  fact  made. 

5.  Samk— f  nsTBucTioNS — Assumed  Facts. 

In  a  prosecution  for  murder,  an  instruction 
*^hat  while  no  living  eyes,  save  those  of  the  de- 
fendant and  the  slain  woman,  may  have  looked 
npon  the  tragedy  which  ended  deceased's  life, 
yet,"  etc.,. was  erroneous  as  assuming  facts  in 
Issne. 

6.  HoinCIDK  —  EVIDKNCZ  —  Dtirq  Deolaba- 
noits— Scope. 

In  a  prosecution  for  homicide,  evidence  of 
statements  made  by  defendant's  victim   to  her 

Shysician  just  before  she  died,  in  addition  to 
er  dying  declaration  as  to  who  committed  the 
deed,  was  inadmissible. 

[Bd.  Note. — ^For  cases  In  point,  see  toL  26, 
Cent  Dig.  Homicide,  M  448-^50.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;  D.  M.  Miller,  Judge. 

James  W.  Walton  was  conylcted  of  tbe 
murder  of  his  wife,  and  he  appeals.  Re- 
versed. 

J.  W.  Cutrer,  for  appellant.  J.  N.  Flowers, 
Asst  Atty.  Gen.,  for  tbe  State. 

GALHOON,  J.  Appellant  was  Indicted, 
tried,  and  convicted  on  tbe  monstrous  and 
horrible  charge  of  the  murder  of  his  own 
wife.  She  was  shot  in  her  bedroom  about 
4  o'clock  In  the  afternoon,  and  died  about 
midnight  of  the  same  day.  From  the  char- 
acter of  the  wound  it  must  have  instantly 
Daralyzed  her.  She  must  havs  been  In  an 
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erect  posture  when  the  shot  was  delivered, 
and  she  fell  back  across  her  bed  and  near 
the  foot  of  it  The  fatal  bnllet  entered  her 
left  breast,  went  through  her  body,  and  was 
found  in  the  wall  over  the  foot  of  the  bed 
across  which  she  was  found  Just  after  the 
shooting.  Its  range  seems  to  have  been 
slightly  upward,  and  manifestly  could  not 
have  been  shot  while  she  was  sitting.  The 
room  opened  on  one  side  on  a  hall,  and  on 
another  side  on  a  gallery.  It  being  a  warm 
day,  the  doors  and  windows  were  standing 
open.  The  house  was  near  a  traveled  road. 
Quickly  after  the  explosion  tbe  appellant 
called  to  the  children,  near  the  house,  that 
their  mother  had  shot  herself,  and  to  come 
at  once,  and  sent  one  of  them,  a  boy,  for 
a  doctor.  To  the  girl  children  who  came  In, 
she  said  she  could  not  recover;  that  she  had 
killed  herself,  but  that  "Jim  [the  appellant] 
had  driven  her  to  it"  This  statement  she 
made  several  times  afterwards  to  others  as 
they  came  In.  Subsequently,  to  her  doctor 
and  to  others,  she  said  that  appellant  had 
killed  her;  ^nd  this  she  persisted  In.  Two 
witnesses  testified  to  threats  made  by  him 
to  her,  and  violent  conduct  towards  her  on 
the  day  of  the  killing,  tbe  credibility  of 
which  evidence  Is  criticised  by  counsel,  for 
reasons  said  to  be  Inherent  in  It,  because 
of  contradictions,  etc.,  which  we  do  not  feel 
called  on  to  consider,  except  to  mention 
the  fact 

Of  course,  the  only  defense  set  up  Is  that 
it  wa3  suicide,  and  hot  murder.  The  effort 
was  to  show  that  tbe  appellant  was  not  in 
the  room,  but  in  the  hall,  when  tbe  pistol 
fired.  There  was  seasonably  presented  at 
the  first  term  an  application  for  continuance 
because  of  the  absence  of  certain  witnesses, 
among  whom  was  one  Missouri  Franklin. 
By  her  It  was  expected  to  be  sliown,  among 
other  things,  that  she  was  very  near  and 
In  plain  view  of  the  bouse,  heard  the  shot, 
saw  appellant  In  or  near  the  hall,  then  saw 
him,  after  the  shot,  enter  the  room  and  come 
out  of  It  This  much  was  certainly  com- 
petent Nothing  could  be  more  vital  to  the 
defense  than  this,  and  it  was  error  to  over- 
rule the  application,  which  error  was  not 
cured  by  the  announcement  of  the  district 
attorney  that  he  was  willing  to  admit  that 
the  witness.  If  present,  would  so  testify. 
At  the  first  term  the  defendant  was  entitled 
to  the  continuance,  where,  as  In  this  case. 
It  appears  that  the  witness  could  probably 
be  had  at  the  next  term.  Code,  f  1426; 
Stewart  v.  State,  60  Miss.  687;  Scott  v. 
State,  80  Miss.  187,  31  South.  710;  Watson 
V.  State,  81  Miss.  700,  33  South.  481;  Mont- 
gomery V.  State,  85  Miss.  330,  37  South. 
833:  Caldwell  v.  State.  85  Miss.  383,  87 
South.  81& 

It  was,  of  course,  fatal  error  to  refuse  to 
the  defense  tbe  right  to  cross-examine  the 
children  of  the  deceased  by  her  former  mar- 
riage on  the  whole  caaa.    Q^nro  of   them. 
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Mai7  and  Ella,  were  the  first  at  the  motber's 
bedside  after  the  shot  They  were  witness- 
es Bnmmoned  bj  the  state,  but  reserved  for 
rebuttal;  were  examined  by  the  state,  and 
tnmed  ova  to  the  defense;  and  the  conrt 
refused  to  permit  cross-examination  of  these 
material  witnesses  as  to  the  real  merits  of 
the  controversy,  because  not  In  surrebuttal, 
and  this,  notwithstanding  the  state  had  been 
allowed  to  elldt  from  them  testimony  in 
chief.  The  defense  was  not  even  allowed 
to  weaken  the  evidence  by  Inquiring  wheth- 
er the  witness  Mary  testlfled  at  the  com- 
mitting trial.  This  ruling  Is  violative  of  the 
law  which  has  been  settled  In  this  state  for 
60  years.  Mask  v.  State,  32  Miss.  405.  The 
object  Is  to  ascertain  the  truth,  and  the 
cross-examination  should  be  permitted  to  be 
"coextensive  with  the  issue";  and  this  "on 
the  clearest  principles  of  reason  and  Justice." 
In  order  to  ascertain  whether  there  Is  guilt, 
the 'same  fair  trial  Is  the  equal  right  of  all 
men  charged  with  crime. 

In  the  motion  for  a  new  trial,  certain  re- 
marks are  recited  as  having  been  made  In 
argument  to  the  Jury  by  associate  counsel 
for  the  prosecution,  and  others  by  the  dis- 
trict attorney.  Of  course,  such  remarks 
would  necessitate  reversal  of  any  case  where 
there  was  not  a  confession  of  guilt  But 
we  cannot  consider  them,  because  there  ap- 
pears no  evidence  that  they  were  In  fact 
made. 

The  defense  should  have  been  allowed 
to  cross-examine  Mr.  Hull  as  to  whether 
he  had  conferred  with  Mr.  Howell  about 
the  case. 

It  was  error  to  grant  to  the  state  the  In- 
struction marked  by  us  In  pencil  "No.  10." 
The  commencement  of  it  assumes  as  a  fact 
for  the  state  the  only  controverted  point 
It  begins  thus :  "That  while  no  living  eyes, 
save  those  of  the  defendant  and  the  slain 
woman,  may  have  looked  upon  the  tragedy 
which  ended  Mrs.  Walton's  life,  yet"  etc. 

The  speeches  made  by  Dr.  Jones  to  the 
dying  woman,  and  her  opinion  as  to  why 
appellant  shot  her,  were  not  competent  It 
is  enough  to  show  by  her  dying  declaration 
who  committed  the  deed.  Lipscomb's  Case, 
75  Miss.  559,  23  South.  210,  23a 

Beversed  and  remanded. 


FOBE  V.  ALABAMA  &  V.  BY.  OO. 
(Supreme  Conrt  of  MississippL    Jan.  8,  1906.) 
On  suggestion  of  error.    Overruled. 
For  former  opinion,  see  39  South.  493. 

CALHOON,  J.  The  argummt  In  support 
of  the  suggestion  of  error  would  be  very 
strong  indeed  If  presented  on  a  motion  for 
a  new  trial.  It  would  be  quite  eogoit  even 
now.  In  the  advocacy  of  a  peremptory  In- 
struction, If  the  facts  were  all  precisely  as 
4X)iiiiBeI  think  they  ar&    We  have  no  pur- 


pose to  overrule  Bardwell  v.  Ballroad  C!o., 
68  Miss.  574,  06  Am.  Bep.  842,  or  to  affect 
It  in  any  way.  In  tbMt  case  the  passenger, 
when  about  to  board  the  train,  wanted  tiie 
conductor  to  agree  to  stop  tor  htm  to  get 
off  at  a  crossing.  This  the  conductor  de- 
clined to  do,  because  the  rules  did  not  al- 
low trains  to  stop  there;  but  he  did  agree 
to  slow  up  there,  so  the  passenger  might 
Jump  off.  Whoi  the  sx>eed  was.  In  the 
opinion  of  the  conductor,  suffldemtly  sladc- 
ened  to  safely  admit  of  it  he  told  the  pas- 
senger he  could  safely  Jump  off,  whereupon 
he  voluntarily  did  Jump  and  was  hurt  There 
was  no  command  to  Jump,  -and  the  court 
pr<^)erly  held  that  it  was  voluntarily  done, 
and  that  the  opinion  of  the  conductor  that- 
it  might  be  safely  done  was  no  excuse  or 
Justification.  In  the  case  at  bar  evldmce 
appears  that  the  conductor  ordered  appellant 
to  Jump,  and  when  the  appellant  told  him  be 
could  not  get  off  while  the  train  was  running, 
and  asked  him  to  stop,  the  answer  was  that 
be  would  not  run  any  slower  and  repeatedly 
ordered  him  off.  Now,  whether  there  was 
contributory  n^llgence,  or  Justification  for 
the  act  of  Jumping  off,  from  what  the  con- 
ductor said  and  did.  Is.  under  the  rule  of 
Thompson  v.  Ballroad  Co.,  72  Miss.  716,  17 
South.  229,  a  matter  for  the  Jtu7  to  deter- 
mine, from  appellant's  age  and  all  the  sur- 
roundings. If,  on  a  fair  view  of  the  whole 
evidence,  they  think  the  Jumping  was.  In 
fact  needless  and  a  voluntary  act  the  ver- 
dict should  be  for  appellee,  of  course;  but 
we  think  the  Jury,  and  not  the  court,  the 
proper  agency  to  determine  this. 
Suggestion  overruled. 

t 


OABTBB  V.  HENBT,   State  Auditor. 
(Supreme  Court  of  Mississippi.    Jan.  8,  190S.) 

1.  STATtTTKS— AFPBOVAI.   BT  (tOVKBNOB— XIMK 

—Computation. 

In  the  absence  of  a  statute,  the  day  on 
which  a  bill  is  presented  to  the  Governor  for 
action  is  to  be  excluded  In  determining  the  time 
within  which  he  is  required  to  return  or  ap- 
prove It 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Gent  Dig.  Statutes,  {  81.] 

2.  SAMIC— CONBTITDTIONAI,    PROVISIONS— CoH- 
BTRUOTtON. 

The  word  "day,"  aa  need  la  Const  {  72, 
providing  that  if  any  bill  shall  not  be  returned 
by  the  Oovemor  within  five  days,  Sundays 
excepted,  after  It  shall  have  been  presented  to 
him,  etc..  It  shall  become  a  law,  means  a  full 
day  of  24  hoars. 

[Eld.  Note. — For  eases  In  point  see  voL  44^ 
Cent  Dig.  Statutes,  |  81.] 

8.  Sams— Betubr. 

Const  {  72,  requires  a  bill  to  be  signed  by 
the  Goveriu>r,  nnless  returned  by  him  within 
five  days,  Sundays  excepted,  after  It  has  been 
presented  to  him,  and  unless  so  returned  it 
shall  become  a  law  as  though  signed  by  him, 
nnless  by  adjournment  of  the  L^slature  the 
return  is  prevented,  in  which  case  it  shall  be 
a  law  unless  sent  back  within  three  days  after 
the  beginning  of  the  next  legislative  session, 
and  declares  that  no  bill  shall  be  approved  when 
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the  Legialature  ia  not  In  aeaslon.  A  bill  tor 
petitioner's  relief  was  presented  to  the  Gov- 
ernor on  March  16,  1904.  March  20,  1904L 
cams  on  Sunday,  and  the  Legislature  adjoumed 
sine  die  March  22,  1804,  at  12:45  p.  m.  On 
tliat  day  the  GoTemor  aent  Ills  messaxe  with 
reference  to  tlie  bill  to  the  Senate;  bat  hia 
private  aecretary  delivered  the  bill  to  the  Sec- 
retary of  State  and  the  Oovemor'i  meaaage  to 
the  Senate  while  in  aession,  and  the  Senate 
took  no  further  action  on  the  bilL  HMf  that 
the  bill  did  not  become  a  law  at  the  session  at 
which  it  was  passed ;  the  Governor  having  three 
days  after  the  meeting  et  the  next  lession  of 
the  Lecisiature  in  which  to  consider  and  retnm 
It 

Appeal  from  Clrcnlt  Court,  Hinds  County; 
D.  M.  Miller,  Judge. 

Petition  by  J.  W.  Carter  for  mandamus  te 
compel  T.  M.  Henry,  aa  State  Auditor,  to 
Issue  a  warrant  for  the  amount  appropriated 
for  petitioner's  relief  by  Laws  1904,  p.  47, 
c.  57.  From  an  order  overruling  a  demur- 
rer to  the  Auditor's  pleas,  petitioner  appeals. 
Affirmed. 

The  Legislature  of  1904  (Laws  1904,  p. 
47,  c.  67)  passed  an  act  for  the  relief  of  J. 
W.  Carter,  formerly  sheriff  of  Kemper  coun- 
ty, donating  to  him  the  sum  of  $740.06  to 
"reimburse  him  for  said  amount  paid  Into  the 
state  treasury  through  a  collection  made 
by  the  Bevenue  Agent  in  November,  1900." 
Upon  application  of  Carter  to  T.  M.  Henry, 
State  Auditor,  for  a  warrant  on  the  Treasur- 
er for  said  amount,  the  Auditor  refused  to 
issue  the  warrant;  whereupon  Carter  filed. 
In  tbe  circuit  court  of  Hinda  county,  a  peti- 
tion for  a  writ  of  mandamus  to  compel  the 
Auditor  to  Issue  bim  a  warrant  for  the 
amount  appropriated  by  the  act  of  1904. 
The  State  Auditor  filed  several  pleas  to  tbe 
petition,  challenging  the  constitutionality 
of  tbe  law,  if  it  be  a  law,  and  setting 
up  tbe  facts  upon  which  bis  contention  that 
it  bad  not  become  a  law  were  based,  and, 
further,  that  It  has  not  been  signed  by  the 
Governor,  and  that  it  bad  not  become  a  law 
by  operation  of  tbe  Constitution,  since  the 
time  limit  of  five  days  for  its  consideration 
by  the  Governor  had  not  expired.  The  peti- 
tioner demurred  to  the  pleas  of  the  Auditor. 
Tbe  court  sustained  all  the  demurrers,  ex- 
cept the  one  wblcb  called  in  question  the 
existence  of  the  law,  which  was  overruled; 
the  court  holding  that  the  act  in  question 
bad  never  become  a  law  of  the  state  of  Mis- 
sissippi, and  dismissing  the  petition.  From 
such  Judgment  Carter  prosecuted  this  appeal. 

Neville  &  Wilbourn,  tor  appellant  Green 
tcQreea,  tor  appellee. 

WHITFIELD,  C.  J.  The  bill  under  review 
originated  in  the  Senate,  which  duly  passed 
it  and  It  was  then  passed  by  the  House,  and 
was  March  16, 1904,  presented  to  the  Govern- 
or for  action.  March  20, 1904,  came  on  Sun- 
day. Tbe  Legldature  adjoumed  sine  die 
March  22,  1904,  at  12:45  p.  m.  On  that  day 
(March  22d)  the  Governor  sent  the  message 


In  the  case  to  tbe  Senate;  bat  the  Govern- 
or's private  secretary,  who  had  the  blU  in  bis 
possession,  conceived  that  the  bill  should 
be  banded  to  the  Secretary  of  State,  and  did 
■o  deUver  the  bUI  to  the  Secretary  of  State, 
but  delivered  the  message  to  the  Senate  while 
in  session.  The  Secretary  of  State  marked 
on  tbe  bill  that  the  same  had  been  received 
by  him  on  March  22,  1904,  and  then,  acting 
under  the  belief  that  the  bill  had  become  a 
law,  placed  the  same  in  the  Acts  of  1904, 
but  made  no  entry  to  that  effect  on  the  bill 
Itself.  The  Senate  took  no  further  action 
on  the  bill.      -  ■•.««.»—•' ■-  ■—  ~ 

Tbe  first  proposition,  and  the  one  which 
we  think  disposes  of  the  case,  Is  that  the 
time  limit  in  which  the  Governor  could  con- 
sider the  bill  had  not  expired  when  the  Leg- 
islature adjoiurned.  Section  72  of  the  Con- 
stitution provides  as  follows:  "Every  bill 
which 'shall  pass  both  houses  shall  be  pre- 
sented to  the  Governor  of  the  state.  It  he 
approve,  he  shall  sign  it;  but  if  he  does 
not  approve,  be  shall  return  it,  with  his  ob- 
jections, to  the  house  in  which  it  originated 
which  shall  enter  the  objections  at  large  up- 
on its  Journal,  and  proceed  to  reconsider  it 
It,  after  such  reconsideration,  two-thirds  of 
that  bouse  shall  agree  to  pass  the  bill,  It 
shall  be  sent  with  the  objections,  to  the  oth- 
er house,  by  which,  likewise.  It  shall  be  re- 
considered, and  if  approved  by  two-thirda  of 
that  bouse,  it  shall  become  a  law;  but  in  all 
such  cases  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the 
names  of  the  persons  voting  for  and  against 
the  bill  shall  be  entered  on  the  Journal  of 
each  house  respectively.  It  any  bill  shall 
not  be  returned  by  the  Governor  within  five 
days  (Sundays  excepted)  after  it  has  been 
presented  to  him,  it  shall  become  a  law  In 
like  manner  as  if  he  has  signed  It  unless 
tbe  Legislature,  by  adjournment  prevent  its 
return,- in  which  case  It  shall  be  a  law,  un- 
less sent  back  within  three  days  after  tbe 
beginning  of  the  next  session  of  the  Legisla- 
ture. No  bill  shall  be  approved  when  the 
Legislature  is  not  in  session."  There  is  no 
rule  for  the  computation  of  time  fixed  by 
any  statute  of  thiis  state  which  applies  to 
this  case.  The  settled  rule  of  construction 
ia.  In  the  absence  of  a  statute,  that  the  day 
npon  which  the  bill  is  presented  shall  be 
ezdnded.  Beaudean  v.  City,  71  Mo.  397; 
People  T.  Hatch.  33  111.  135;  State  v.  Mich- 
el, 62  La.  Ann.  936,  27  South.  666.  48  L.  R. 
A.  218,  78  Am.  St  Rep.  864;  Opinion  of  Jus- 
tices. 46  N.  H.  610. 

The  constitutional  limit  of  time  construed 
In  these  cases  Is  very  similar  to  that  in  the 
case  at  bar.  On  an  examination  of  these 
authorities  we  are  clearly  of  the  opinion 
that  the  word  "day,"  in  a  constitutional 
provision  such  as  this,  means  a  full  day  of 
24  hours.  Applying  this  principle  to  the 
facts  of  this  case.  It  is  obvious  that  the 
Governor  did  not  have  a  full  day  on  the  22d 
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of  March  In  which  to  consider  the  bill,  and 
the  adjournment  of  the  Legislature  at  12.-45 
o'clock  p.  m.  of  that  day  deprived  the  Oorem- 
or  of  the  ^nll  day,  In  the  constitutional  sense, 
which  he  was  entitled  to,  in  which  to  act  up- 
on the  bill.  Consequently  this  bill  did  not 
becbme  a  law  at  the  seeston  of  the  Legisla- 
ture of  1904,  and  could  not  become  a  law 
unless  the  Governor  failed  to  return  It  within 
three  days  after  the  meeting*  of  the  present 
Legislature.  The  Oovemor  having  under 
the  eonstltntlonal  provision  (section  72)  three 
days  after  the  meeting  of  this  session  of  the 
Legislature  in  which  to  consider  the  return 
of  the  bill,  the  result  reached  by  the  learned 
circuit  Judge  Is  correct 
Therefore  the  Judgment  Is  affirmed. 


P.  L.  HENNESSEY  &  BBO.  r.  TRADERS' 

INS.  CO. 
(Supreme  Court  of  Mississippi.  Jan.  8,  1908.) 
Libel  and  Si.andxb— Action— Publication. 
A  dwelling  house  was  insured  in  plaintiff's 
agency ;  the  personal  property  in  such  house 
being  insured  in  defendant's  agency.  After  a 
fire  Toss,  plaintiff  settled  the  same  by  agreeing 
to  rebuild,  and  thereupon  published  in  a  news- 
paper the  following:  ^'Quick  Settlement.  Mrs. 
BnilKht's  house  was  damaged  by  fire  at  11  a. 
m.  Tuesday.  The  insurance  was  settled  at  6 
p.  m.  same  day  through  [plaintiff's]  agency." 
Subsequently  defendant  adjusted  the  loss  on  the 
personalty,  giving  insured  a  check  for  the 
amount  thereof,  and  published  a  statement  read- 
ing :  "Loss  Paid  in  Cash.  We  note  [plaintiff's] 
card  entitled  'Quick  Settlement,'  "  etc.,  and  stat- 
ing that  the  defendant  agency  paid  die  loss  in 
cash,  terminating  with  the  following:  "Up  to 
the  latest  account,  the  money  for  the  [plaintiff's] 
agency  loss  has  not  shown  up.  Moral :  Insure 
In  the  Traders'.  Losses  paid  promptly — not 
'settled' " — and  signed  by  defendant  as  agent. 
Held  not  libelous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  (  Sa] 

Appeal  from  Circuit  Court,  Warren  Conn- 
ty;  H.  C.  McCabe,  Special  Judge.  • 

Suit  for  libel  by  P.  L.  Hennessey  ft  Bro. 
against  the  Traders'  Insurance  Company. 
From  a  peremptory  instruction  to  find  for 
defendant,   plaintiff   appeals.    Affirmed. 

P.  L.  Hennessey  &  Bro.  were  insurance 
agents  In  the  dty  of  Vlcksburg,  representing 
several  companies.  Helton  Dickson  was  also 
an  Insurance  agent  In  Vlcksburg,  r^resent- 
Ing,  among  other  companies,  the  defendtmt, 
the  Traders'  Insurance  Company.  Mrs.  Cath- 
erine Enrlght  owned  a  dwelling  house  con- 
taining certain  personal  property.  The  build- 
ing was  insured  in  the  agency  of  Hennessey 
ft  Bro.  and  the  personal  property  In  that  of 
Dickson.  On  Tuesday,  May  16,  1900,  a  fire 
partially  destroyed  both  building  and  personal 
property.  The  fire  occurred  about  11  o'clock 
In  the  forenoon.  About  8  or  4  o'clock  in  the 
afternoon  Hennessey,  accompanied  by  an  ad- 
juster, called  upon  Mrs.  Enrlght,  and  an 
agreement  was  reached  whereby  the  building 
was  to  be  repaired  by  a  carpentn  and  the 
insurance  company   should  pay   for  it.    A 


contract  with  tlie  carp«iter  was  Immediately 
made,  and  he  promised  to  go  to  work  at 
once.  On  the  morning  of  the  17th  of  May, 
two  days  after  the  fire,  Hennessey  ft  Bro. 
published  the  following  card  In  a  dally  paper 
of  the  dty  of  Vlcksburg:  "Qnldk  Settlement 
Mrs.  Enrlght's  house  was  damaged  by  fire 
at  11  a.  m.  Tuesday.  The  insurance  was 
settled  at  6  !>.  m.  same  day  through  P.  L. 
Hennessey  ft  Bro.  agency."' 

On  Saturday,  May  l«lji,  Dickson  visited 
Mrs.  Enrlght  for  the  purpose  of  adjusting 
his  portion  of  the  loss,  reached  a  satisfactory 
adjustment,  and  gave  her  a  check  for  the 
amount  thereof.  Dldcson  then  asked  her  if 
she  had  been  paid  the  amount  of  the  loss 
on  her  home,  to  which  she  replied,  "No,  sir ; 
I  have  not  received  any  money,"  and  upon 
DIdcson's  request  signed  a  statement  to  tliat 
effect  The  paper  of  May  20th  contained  the 
following:  "Loss  Paid  In  Cash.  We  note  card 
of  Messrs.  P.  L.  Hennessey  ft  Bro.,  'Quidt 
Settlement"  of  Enrlght  loss,  stating  loss  was 
'settled'  same  day  as  fire.  We  covered  the 
furniture  In  this  dwelling,  and  paid  our  loss 
cash  without  discount  today,  Saturday,  May 
19th,  as  per  receipt  in  full  from  Mrs.  Enrlght 
which  we  hold.  Up  to  latest  account  the 
money  for  the  Hennessey  agency  loss  has 
not  shown  up.  Moral:  Insure  In  the  Trad- 
ers'. Losses  paid  promptly — ^not  'settled.' 
Hellon  DldcBon,  General  Agent  Traders'  In- 
surance Co.,  Chicago.  Cash  assets,  $2,285,- 
847.0e.     Surplus,  $1,525,653.06." 

Brunini  ft  HIrsh,  for  appellant  Harris 
Dickson,  for  appellee. 

TRULY,  X  By  no  construction,  even  the 
most  strained,  can  we  possibly  hold  the 
publication  complained  of  to  be  libelous. 
While  phrased  In  a  misleading  way.  It  never- 
theless stated  substantially  the  truth.  Ap- 
pellants themselves.  In  their  own  card  claim- 
ing credit  for  prompt  adjustment  of  this 
very  loss,  recognized  the  distinction  betwe«i 
a  "settlement"  and  a  "payment"  of  a  fire 
loss.  The  card  Inserted  by  the  agent  of 
appellee  did  no  more.  It  was  an  adverUse- 
ment,  sharp  and  unfair  probably,  but  c»- 
talnly  not  libelous.  Numerous  authorities 
dted  In  brief  of  counsel  for  appellee  demon- 
strate the  correctness  of  this  condosion. 

The  Judgment  is  affirmed. 


JOHNSON  et  al.  ▼.   STATE. 
(Supreme  Court  of  MiasissippL    Jan.  8,  1906.) 
Forgery— EJlements    of    Oitfxnsk— Fbaddu- 

LKNT  RePREBKNTATIONS. 

Evidence  that  defendants  induced  H.  to 
sign  a  conveyance  of  land  with  her  mark, 
on  the  false  and  fraudulent  representation  ttiat 
the  paper  was  a  pension  paper,  was  insufficient 
to  constitute  forgery,  either  at  common  law  or 
under  Code  1892,  i  1093,  providing  that  every 
person  convicted  of  falsely  altering  any  deed  or 
other  instrument  purporting  to  be  the  act  of 
another,  etc,  shall  be  punisaed. 
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Appeal  from  Circuit  Court,  Rankin  Comity ; 
J.  B.  Bnocba,  Jndge. 

B.  H.  Johnson,  Sr.,  and  B.  H.  Johnson,  Jr^ 
were  convicted  of  forgery,  and  they  appeaL 
Reversed. 

Wm.  Bnchanan  and  HarHs  &  Powell,  for 
appellants.  Wm.  WUUamB,  Atty.  Qen.,  and 
R.  V.  rietcher,  Asst  Atty.  Gen.,  for  the  State. 

OAIiHOON,  J.  The  Indictment  Is  for 
forgery.  The  state  depends  for  Its  case 
wholly  on  evidence  that  one  Sarah  Hall  was 
Induced  to  sign  with  her  mark  a  conveyance 
of  land  on  the  false  and  fraadnlent  repre- 
sentation that  It  was  a  pension  paper.  For- 
gery cannot  be  predicated  of  these  facts  under 
the  common  law.  By  that  It  wonld  be  a 
cheat  or  swindle.  1  Bish.  Gr.  Law,  {  584; 
2  Bish.  Cr.  Law,  J  690;  1  Whart  Cr.  Law, 
i  674;  Putnam  v.  Sullivan,  4  Mass.  45,  8  Am. 
De&  206;  Commonwealth  v.  Sankey,  22  Pa. 
890,  60  Am.  Dec.  91;  Hill  v.  State,  1  Terg. 
(Tenn.)  76,  24  Am.  Dec.  441 ;  Wells  v.  State, 
89  Qa.  788,  15  S.  B.  679;  People  v.  Underbill, 
142  N.  Y.  88,  36  N.  B.  1048.  In  the  case  at 
bar  there  was  no  forgery  of  any  writing 
under  section  1093  of  our  Code  of  1892; 
and  Code  1892,  {  1086,  was  enacted  to  meet 
this  sort  of  case,  undw  the  head  of  "False 
Pretenses  and  Cheats,"  and  with  a  smaller 
Itenalty  than  is  denounced  against  forgery. 

Reversed  and  remanded. 


CRAMBR  V.   8IDBS. 
(Bapreme  Court  of  Mississippi.    Jan.  8,  1906.) 
JvDiciAi,  Sales  —  Place  —  Statutoby  Con- 

BIBUCnOM. 

Under  Laws  1896,  p.  129,  c  124,  {  8,  mak- 
inc  the  sheriff  of  Choctaw  county  the  proi>er 
officer  to  execute  process  required  to  be  executed 
by  the  sheriff,  requiring  him  to  keep  an  office  lu 
each  of  two  districts  of  the  county,  and  provid- 
ing that,  in  makiiu'  sales  of  land  "ander  execu- 
tion or  otherwise,^'  such  lands  shall  be  sold 
at  the  courthouse  of  the  district  wherein  the 
luids  lie,  all  sales  made  by  a  sheriff  in  discharge 
of  any  of  his  official  duties,  whether  as  tax 
collector  or  as  sheriff,  must  be  made  In  the 
districts  in  which  the  lands  sold  are  situated. 

Appeal  from  Chancery  Court,  Choctaw 
County ;  J.  F.  McGoal,  Chancellor. 

"To  be  officially  reported." 

BUI  In  chancery  by  N.  A.  Cramer  against  J. 
B.  F.  Sides  to  quiet  title  to  land.  From  a 
decree  sustaining  a  demurrer  to  complainant's 
bill,  defendant  appeals.    Affirmed. 

Complainant's  bill  alleged  that  on  the  first 
Monday  In  March,  1901,  be  bought  at  tax  sale 
(or  the  taxes  of  the  year  1900  certain  land 
situated  in  the  Second  Judicial  district  of 
Choctaw  county;  that  it  was  sold  at  the 
courthouse  In  the  First  district  of  said  coun- 
ty; and  that  the  tax  collector'a  deed  con- 


veying the  same  was  filed  In  the  cbanoery 
clerk's  oflloe  in  the  First  district  of  said  coun- 
ty, where  it  remained  for  two  years  as  re- 
quired by  law,  and,  not  being  redeemed  wltbln 
that  time,  was  delivered  to  complainant.  .  It 
further  alleged  that  In  September,  1900,  V.  S. 
Blade,  who  was  the  original  owner  of  the  land 
In  controversy,  conveyed  It  to  defendant. 
Sides;  the  conveyance  being  recorded  In  the 
office  of  the  chancery  clerk  In  the  Second 
district  of  said  county.  The  prayer  of  the 
bill  was  for  a  quieting  of  the  title  and  writ  of 
possession.  To  this  bill  the  defendant  de- 
murred on  the  ground  that  the  tax  sale  and 
tax  collector's  deed  were  void,  for  the  reason 
that  the  land  is  situated  in  the  Second  dis- 
trict of  the  county,  while  the  sale  occurred  in 
the  First  district  and  the  tax  deed  was  re- 
corded In  the  First  district  The  court  sus- 
tained the  demurrer  and  dismissed  the  bill, 
and  an  appeal  Is  prosecuted  to  this  court 

Daniel  &  Adams,  for  appellant  Hnghston 
&  Seawrlght,  for  appellee. 

WHITFIELD,  C.  J.  Section  8,  c.  124,  p. 
129,  Laws  1896,  provides  as  follows:  "Sec. 
3.  The  sheriff  of  Choctaw  county  shall  be  the 
proper  officer  to  execute  all  process  required 
by  law  to  be  executed  by  the  sheriff,  and  to 
return  the  same  to  such  district  of  the  county 
as  the  same  may  belong.  He  shall  keep  an 
office  at  Chester  and  one  at  Ackerman,  and  In 
each  of  said  offices  he  shall  keep  all  the  books, 
records  and  documents  required  by  law  to  be 
kept  by  sheriffs  in  any  county  In  this  states 
the  same  as  if  said  two  districts  were  sepa- 
rate counties.  In  making  sales  of  land  under 
execution  or  otherwise  In  the  discharge  of  any 
of  his  official  duties,  such  lands  as  lie  In  the 
First  district  he  shall  sell  at  the  door  of  the 
courthouse  at  Chester,  and  In  making  like 
sales  of  lands  lying  in  the  Second  district,  he 
shall  sell  the  same  at  the  door  of  the  court- 
bouse  In  Ackerman.  Sales  of  personalty 
made  by  the  sheriff  under  like  authority, 
shall  be  made  at  which  ever  of  said  places 
shall  be  more  convenient,  or  at  such  other 
place  tn  the  coimty  as  the  law  shall  direct" 
We  think  It  is  perfectly  clear  under  this  sec- 
tion that  all  sales  of  lands— execution  sales, 
tax  sales,  or  sales  "otherwise,"  to  use  the  very 
language  of  the  act — were  required  to  be 
made  In  that  district  In  which  the  lands  so 
lie.  The  contention  that  the  act  referred 
alone  to  sales  of  lands  made  by  the  sherUC 
as  sheriff,  and  not  as  tax  collector,  is  too 
technical.  The  express  language  of  the  sec- 
tion is,  "In  making  sales  of  lands  under  ex- 
ecution or  otherwise  In  the  discharge  of  any 
of  his  official  duties."  These  words  embrace 
all  sales  made  by  him  in  discharge  of  any  of 
his  official  duties,  whether  as  tax  collector  or 
as  sheriff. 

This  was  the  view  of  the  court  below,  and 
the  Judgment  la  affirmed. 


Digitized  by 


Google 


694 


89  BOUTHOBN  RBPOBTBB. 


(MlM. 


GRAY  T.  BRTSON  et  tL 

(Supreme  Court  of  MiasiaaiiipL    Jan  8,  1906.) 

1.  MOBiaAQES— FOBKCLOBXrBK— iNJUKonon  — 
Dbobkb. 

Where  certain  Insurance  money  had  been 

Eaid  on  a  deed  of  trust  covering  the  mortgagor's 
omestead  and  other  property,  and  a  payment 
BufBcient  to  discharge  the  homestead  had  been 
offered,  it  was  error  for  the  court,  in  a  suit 
to  restrain  foreclosure  as  against  the  homestead, 
to  dismiss  the  bill  and  permit  the  entire  prop- 
erty to  be  sold,  without  fixing  the  amount  due 
and  affording  complainant  on  opportunity  to 
redeem  by  payment  of  the  balance  found  to  be 
owing. 

2.  AFPXAIr-FlItAI.  JUDQinCHT— RkITDITION. 

Where,  in  a  suit  to  restrain  foreclosure  of 
a  mortgage,  the  amount  due  was  not  adjudicated 
by  the  trial  court,  a  decree  for  the  proper  sum 
oouid  not  be  rendered  on  appeal. 

Appeal  from  Chancery  Conrt,  Warren 
County;  W.  P.  S.,  Ventren,  Chancellor. 

Bill  by  Annie  V.  Gray  against  J.  C.  Bry- 
son,  trustee,  and  another,  to  perpetuate  an 
injunction.  From  a  decree  dissolving  the 
injunction,  complainant  appeals.    Reversed. 

In  August,  1902,  the  appellant,  Annie  V. 
Gray,  an  illiterate  woman,  ignorant  of  busi- 
ness transactions,  contracted  with  G.  J. 
Thornton  to  build  three  houses  at  $400  each 
for  her  on  some  lots  owned  by  her.  Thorn- 
ton agreed  to  advance  her  the  amount  nec- 
essary and  to  pay  certain  indebtedness,  mak- 
ing the  total  amount  advanced  $1,600,  for 
which  appellant  executed  a  note  secured  by 
a  deed  of  trust  on  the  three  houses  and 
lots:  said  trust  deed  providing  that  the  in- 
surance, in  the  sum  of  not  less  than  |1,000, 
should  be  payable  to  J.  C.  Bryson,  trustee. 
A  short  time  afterwards  appellant  decided 
to  build  only  two  houses,  and  by  agreement 
the  third  house  was  stricken  from  the  con- 
tract; but  the  notes  and  deed  of  trust  re- 
mained as  originally  given.  About  the  time 
of  the  execution  of  the  trust  deed,  Thorn- 
ton agreed  in  writing  with  appellant  (which 
agreement  was  subsequently  lost)  to  release 
one  of  the  Iota  from  the  deed  of  trust  upon 
payment  to  him  of  $600,  which  appellant 
and  her  witnesses  claim  was  the  homestead 
lot,  but  which  Thornton  denies.  The  two 
houses  were  afterwards  burned,  and  $496 
realized  on  the  Insurance  policy  was  paid 
to  Bryson,  trustee.  Appellant  then  tender- 
ed Thornton  an  amoimt  sufficient  to  swell 
the  sum  to  the  amount  necessary  to  have 
her  homestead  released  from  the  deed  of 
trust,  at  the  same  time  demanding  that  he 
should  thereupon  release  her  homestead, 
which  Thornton  refused  to  do.  In  Decem- 
ber, 1903,  on  account  of  nonpayment  of 
annual  interest,  Bryson,  the  trustee,  ad- 
vertised the  whole  of  the  property  for  sale. 
The  appellant  filed  her  bill  of  complaint  aV- 
leging  failure  of  performance  of  the  contract 
in  a  workmanlike  manner  and  misrepre- 
sentations, and  concluded  with  the  follow- 
ing prayer:    "Tlte  premises  considered,  com- 


plainant prays  that  a  writ  of  Injunction  do 
issue  from  this  honorable  court,  temporarily 
enjoining  the  said  C  J.  Thornton  and  J.  C. 
Bryson,  trustee,  from  doing  any  farther  act 
or  to  proceed  In  any  way  farther  under 
the  powers  conferred  by  the  terms  and  pro- 
visions of  said  deed  of  trust,  and  that  tbe 
said  C.  J.  Thornton  and  J.  O.  Bryson,  trustee, 
be  made  party  defendants  to  this  bill  of 
complaint,  and  that  a  summons  be  directed 
to  the  sheriff  of  Warren  county,  command- 
ing said  C.  J.  Thornton  and  J.  C.  Bryson, 
trustee,  to  be  and  appear  by  the  next  term 
of  this  honorable  court,  to  be  hejd  at  the 
courthouse  In  the  city  of  Vlcksburg,  on  tbe 
first  Monday  In  February,  1904,  and  that 
they  be  required  to  make  a  full  and  direct 
answer  to  this  bill  of  complaint;  and  that 
upon  the  final  hearing  hereof  an  accounting 
may  be  ordered  to  ascertain  tbe  true  and 
correct  amount  due  the  said  C.  3.  Thorn- 
ton on  said  Indebtedness,  and  that  by  de- 
cree of  this  court  the  lot  No.  ,  tbe 

homestead  of  your  complainant,  may  be 
released  from  the  oi>eratlon  of  the  terms, 
conditions,  and  provisions  of  said  deed  of 
trust;  and  that  this  court  will  order  your 
complainant  to  pay  only  such  reasonable 
and  Just  sum  of  money  as  may  be  found 
to  be  legally  and  Justly  due  the  said  G.  J. 
Thornton,  which  amount  she  Is  willing  and 
holds  herself  In  readiness  to  pay,  and  that 
said  C.  J.  Thornton  and  the  said  3.  C.  Bry- 
son, trustee,  or  any  succeeding  trustee  in 
his  place,  may  be  forever  and  perpetually 
enjoined  and  restrained  from  selling,  or 
in  any  way  attempting  to  sell,  the  homestead 
of  complainant,  or  any  other  part  or  portion 
of  her  said  land,  except  to  pay  the  reason- 
able and  Just  amount  rightfully  and  legally 
due,  as  the  same  may  be  ascertained  and 
found  to  be  due  by  an  accounting  ordered 
and  had  under  the  direction  of  this  honor- 
able court;  and  that,  if  complainant  is  mis- 
taken In  the  relief  prayed  for  herein,  she 
prays  that  she  may  have  such  other  and 
further  relief  in  the  premises  as  equity  may 
require  and  to  your  honor  may  seem  meet 
and  Just"  Thornton's  answer  to  said  bill 
denied  most  of  the  material  allegations  of 
the  bill  and  concluded  with  the  following 
prayer:  "And  this  defendant,  now  having 
answered  all  the  allegations  and  averments 
set  forth  and  charged  In  the  said  bill  of 
complaint  to  which  he  is  advised  it  is  mate- 
rial for  him  to  make  answer,  prays  that 
the  injunction  against  him  and  the  said 
J.  O.  Bryson,  issued  in  said  cause,  restrain- 
ing them  from  selling  the  property  mention- 
ed and  described  in  the  said  bill  of  com- 
plaint, be  dissolved,  and  for  a  decree  au- 
thorizing and  directing  the  sale  of  said  land 
to  pay  the  said  Indebtednesa  in  accordance 
with  the  terms  and  provisions  of  said  deed 
of  trust,  and  that  he  be  hence  dismissed 
with  reasonable  costs  and  damages  in  this 
behalf  Incurred." 
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Upon  final  bearing  the  conrt  entered  a  de- 
cree aa  follows:  "Tbls  cause  coming  on 
tbis  day  for  hearing  on  defendants'  motion 
to  dlssolre  the  injnnctlon  herein  granted, 
and  upon  bill,  answer,  and  depositions  of 
witnesses,  and  the  court  having  heard  and 
considered  the  pleading  and  the  depositions, 
and  being  fully  advised  In  the  premises, 
la  of  the  opinion  that  defendants'  motion 
for  the  dissolution  of  the  injunction  restrain- 
ing defendants  from  selling  complainant's 
land  under  the  deed  of  trust  set  forth  In  the 
said  pleadings  ought  to  be  dissolved  and 
the  slid  bill  of  complaint  dismissed.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  said  injmictlon  rendered  herein 
against  the  defendants  be,  and  the  same  Is, 
hereby  dissolved,  and  the  bill  of  complaint 
filed  herein  is  dismissed,  and  tliat  the  de- 
fendants, O.  3.  Thornton  and  J.  O.  Bryson, 
do  have  and  recover  of  and  from  the  said 
complaisant,  Annie  V.  Oray,  all  damages 
sustained  by  them  by  reason  of  the  wrong- 
ful suing  out  of  the  said  writ  of  Injunction 
herein,  and  all  costs  herein  Incurred;  and 
it  la  fortlier  ordered  and  decreed  that  J. 
D.  Laugblln  be,  and  he  is,  hereby  appointed 
as  a  special  master  to  ascertain  the  amount 
of  damages  sustained  by  the  said  defend- 
ants by  reason  of  the  wrongful  suing  out 
of  the  said  writ  of  injunction,  and  to  that 
end  he  is  hereby  authorized  to  take  sudt 
testimony  as  he  may  deem  proper  and  to 
report  bis  finding  of  said  damages  sustained 
by  said  defendants  to  this  conrt  at  the  next 
term  thereof."  From  this  decree  an  appeal 
Is  prosecuted  to  the  Supreme  Court 

Anderson  ft  Vollor,  for  appellant  Bry- 
son ft  Dabney,  for  appellees. 

TRTJIiT,  J.  The  decree  appealed  from  is 
manifestly  not  responsive  to  the  pleadings. 
It  does  not  dispose  of  any  of  the  material 
Issues  raised  by  the  .pleadings  and  the  proof. 
This  is  a  final  decree,  rendered  after  full 
proof  upon  the  matters  presented  by  the  bill 
of  complaint  and  answer  had  been  made; 
but  it  does  not  dispose  of  those  questions 
and  leaves  the  rights  of  the  parties  still 
unsettled.  The  decree  should  have  shown 
the  finding  of  the  chancellor  upon  the  real 
merits  of  the  controversy,  and,  farther, 
should  have  shown  what  amount,  if  any- 
thing, had  been  paid  upon  the  "homestead 
lot"  of  the  appellant  under  the  agreement 
relating  thereto,  and  what  sum  was  due  as 
the  entire  Indebtedness  of  the  appellant  to 
Thornton,  and  then  should  have  decreed  the 
sale  of  the  property  for  the  amount  so  as- 
certained to  be  due,  upon  default  of  payment 
by  the  appellant  within  a  reasonable  time, 
flizad  by  the  decree.  In  view  of  the  undis- 
puted proof  that  the  Insurance  money,  at 
least  had  beoi  collected  by  Thornton  to 
be  applied  to  the  Indebtedness  secured  by 
the  tmat  deed,  it  was  manifest  error  to 


dismiss  the  bill  of  complaint  and  permit 
the  entire  property  to  be  sold,  without  fixing 
the  amount  still  due  and  aftordlng  com- 
plainant an  opportunity  of  redeeming  her 
property  by  payment  of  the  balance  so  found 
owing.  The  admitted  rights  of  appellant 
were  not  recognized  In  the  decree  rendered 
herein. 

We  are  asked  in  this  court  to  credit  the 
amount  of  the  Insurance  money  upon  the 
indebtedness  and  to  render  here  a  decree 
for  the  proper  sum.  This  we  are  unable 
to  do,  because  that  matter  was  seemingly 
not  inquired  Into  and  certainly  not  ad- 
judicated by  the  chancellor,  and  therefore 
such  order  would  not  be  in  the  nature  of 
a  modification  or  correction  of  an  errontous 
decree,  but  would  be,  in  effect  an  adjudica- 
tion here  of  matters  left  undetermined,  and 
perhaps  not  fully  developed,  in  the  court 
below. 

Reversed  and  remanded,  to  be  proceeded 
with  in  accordance  with  the  views  above 
expressed. 


PBABSON  V.  HBLVBNSTON  et  al. 

(Supreme  Ooort  of  Florida,  Division  A.    Dee.  5, 
1905.) 

1.  MOBTOAOKS  — FOBXOLOSUBX  — RsrUBAI.     TO 
CONriBX  BAI.B— HABia.E8S  Erbob. 

The  r«^sal  of  an  application  for  confirma- 
tion of  a  sale  of  real  estate  made  pursuant  to  a 
foredoeore  decree  cannot  be  the  basis  for  an  as- 
sienment  of  error,  where  It  appears  that  shortly 
after  such  refusal  the  court  made  an  order  of 
confirmation,  not  an>ealed  from,  and  no  injury 
to  appellant  is  shown. 

2.  SAIO— FOBXOLOSUBB— ISSCTS. 

A  tax  title,  claimed  to  be  adverse  and  par- 
amount to  the  rights  of  both  mortgagor  and 
mortgagee,  la  not  a  proper  subject  of  adjadica- 
tlon  In  a  suit  to  foreclose  a  mortgage  on  real 
estate. 
8.  Eocrrr— Dkobbs— CoRmBuoTion. 

where  the  language  of  a  decree  is  open  to 
more  than  one  interpretation,  it  should  be  in- 
terpreted so  as  to  make  it  correct  and  proper 
wiUi  reference  to  the  pleadings  and  proceedings 
in  the  case. 

[Ed.  Note. — For  cases  in  point  see  vol.  19, 
Cent  Dig.  Equity,  {  1049.] 

4.   MOBTOAOBS— FOBECLOBDBB— DBCBEX. 

Where  a  decree  of  foreclosare  of  a  mortgage 
on  real  estate  contains  a  provision,  "in  the  event 
said  property  Is  sold,  that  the  said  defendants 
H.  8.  and  E.  T.  H.,  and  all  persons  claiming  by, 
under,  or  tbrongh  them  since  the  recording  of 
the  said  mortgage,  be  and  they  are  forever 
barred  and  foreclosed  of  all  rights  and  equity 
of  redemption  In  and  to  said  property,  or  any 
I>art  tikereof,"  Is  not  necessarily  an  adjudica- 
tion of  a  tax  title  set  up  in  the  answer  of  one 
of  the  defendants ;  but  it  is  held  to  be  an  adjudi- 
cation affecting  only  the  "rights  and  eqnl^  of 
redemption"  under  the  mortgage 
(SyUabtts  by  the  Court) 

Appeal  from  Circuit  Court,  Marion  Comi- 
ty; W.  8.  Bullock,  Judge. 

Application  of  John  W.  Pearson  for  con- 
firmation of  a  sale  on  foreclosure  and  for 
a  writ  of  assistance  against  B.  T.  Helvenston 
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and  Sarah  Harman.    From  an  order  denying 
the  same,  be  appeals.    Affirmed. 

H.  L.  Anderson,  for  appellant  Oarlos  L. 
Sistmnk,  for  appellees. 

WHITFIELD,  J.  John  R.  Martin  filed  a 
bill  In  the  circuit  court  for  Marlon  county 
against  Henry  B.  Scboeflin  and  E.  T.  Helven- 
Bton  to  foreclose  a  mortgage  on  certain  real 
estate  to  secure  tbe  payment  of  a  promis- 
sory note  alleged  to  bave  been  executed  by 
said  Henry  E.  Schoeflln  to  John  W.  Fear- 
son,  wbich  note  and  mortgage  are  alleged  to 
have  been  assigned  by  Pearson  to  one  John 
Y.  Bettys,  and  by  Bettys  assigned  to  said 
John  R.  Martin.  The  bill  alleges  that  in 
June,  1900,  subsequent  to  the  execution  and 
record  of  the  mortgage,  Henry  E.  Schoeflln 
executed  a  deed  of  conveyance  of  the  same 
land  to  E.  X.  Helvenston,  and  that  the  claim 
of  Helrenston  is  Inferior  to  the  mortgage 
sought  to  be  foreclosed.  Helvenston  an- 
swered, denying  that  his  claim  and  title  to 
the  land  is  subject  to  the  mortgage  lien,  and 
averring  that  his  claim  of  title  to  and  pos- 
session of  the  land  is  based  upon  tax  deeds 
speciflcally  referred  to  in  the  answer  under 
which  he  entered  upon  actual  adverse  pos- 
session of  the  land  In  May,  1900.  He  further 
admits  that  be  procured  the  deed  of  convey- 
ance from  Schoeflln  and  wife,  but  denies 
that  he  claims  the  title  to  and  possession 
of  the  land  under  and  by  virtue  of  said  deed 
of  conveyance  from  Schoeflln  and  wife,  and 
avers  that  he  procured  the  same  for  the 
purpose  of  divesting  said  Schoeflln  and  wife 
of  all  interest  that  they  might  have  or  there- 
after claim  in  said  property,  and  avers  that 
he  was  in  actual  adverse  possession  of  the 
property  long  before  Schoeflln  and  wife  ex- 
ecuted tbe  deed  to  him.  A  replication  was 
filed  and  testimony  was  taken  by  an  examin- 
er. A  decree  of  foreclosure  was  entered,  in 
wtilch  it  is  decreed  "that  in  the  event  said 
property  is  sold  that  tbe  said  defendants 
Henry  E.  Schoeflln  and  E.  T.  Helvenston, 
and  all  persons  claiming  by,  under,  or 
through  them  since  the  recording  of  the  said 
mortgage,  be  and  they  are  forever  barred  and 
foreclosed  of  ail  rights  and  equity  of  re- 
demption In  and  to  said  property  or  any  part 
thereof."  The  property  was  sold  pursuant 
to  tbe  foreclosure  decree,  and  was  bid  in  at 
tbe  sale  by  the  complainant  J.  R.  Martin, 
who  transferred  bis  bid  to  John  W.  Pear- 
son. An  application  by  John  W.  Pearson 
for  a  confirmation  of  tbe  sale  and  for  a  writ 
of  assistance  against  B.  T.  Helvenston  was 
denied  on  April  11, 1906,  but  on  May  20, 190S, 
the  sale  was  confirmed  and  tbe  special  mas- 
ter was  ordered  to  make  a  deed  of  convey- 
ance of  the  land  to  John  W.  Pearson,  tbe 
assignee  of  the  purchaser  at  the  sale.  On 
May  27,  1905,  John  W.  Pearson  presented 
to  the  court  a  petition  for  a  writ  of  assistance 
npon  which  tbe  following  order  was  made: 
"The  petition  of  John  W.  Pearson,  who  pur- 


cbased  the  mortgaged  preaiises  sold  tinder 
decree  In  above-styled  cause,  praying  a  writ 
of  assistance  to  be  put  into  possession  of  tbe 
said  property,  coming  on  to  be  heard  this 
day,  and  it  appearing  that  notice  of  the  ap- 
plication was  given  to  Edwin  Helvenston 
and  one  Sarah  Harman,  alleged  to  be  tbe 
tenant  of  said  Helvenston,  and  tbe  court 
being  advised  in  the  premises,  thereupon  it 
Is  ordered  and  decreed  that  said  petition 
be,  and  the  same  is  hereby,  denied  and  dis- 
missed. The  record  showing  that  E.  T.  Hel- 
venston entered  possession  of  tbe  mortgaged 
premises  and  continued'  in  siith  poAssion 
under  and  by  virtue  of  an  original  source 
of  title  Independent  of  the  complainant's, 
and  not  claiming  under  him  such  original 
title,  said  original  title  being  tax  deed  from 
the  state  of  Florida,  and  there  being  no  ad- 
judication of  this  title,  the  writ  of  assistance 
is  refused.  Done  at  chambers,  in  Ocala. 
Florida.  May  27,  1905.  W.  S.  Bullock, 
Judge."  From  this  order  denying  a  writ 
of  assistance  and  from  tbe  order  of  April 
11,  1905,  denying' an  application  for  a  con- 
firmation of  the  sale,  John  W.  Pearson  took 
an  appeal  to  this 'court,  and  assigns  as  errors 
the  making  of  tbe  said  two  orders. 

Tbe  refusal  of  an  application  for  confirms- 
tlon  of  a  sale  of  real  estate  made  pursuant 
to  a  foreclosure  decree  cannot  be  the  basis 
for  an  assignment  of  error,  where  it  appears 
that  shortly  after  such  refusal  the  court  made 
an  order  of  conflrmatlon,  not  appealed  from, 
and  no  injury  to  appellant  is  shown. 

A  tax  title,  claimed  to  be  adverse  and  para- 
mount to  tbe  rights  of  both  mortgagor  and 
mortgagee,  is  not  a  proper  subject  of  adjudi- 
cation in  a  suit  to  foreclose  the  mortgage. 
See  Brown  y.  Atlanta  Nat  Bldg.  &  Loan 
Ass'n  (Fla.)  35  South.  403. 

Where  the  language  of  a  decree  is  oi>en  to 
more  than  one  interpretation,  it  should  be 
Interpreted  so  as  to  make  it  correct  and 
proper  with  reference  to  the  pleadings  and 
proceedings  in  the  case.  See  Clay  v.  Hilde- 
brand,  34  Kan.  694,  9  Pac.  466;  5  Ency.  PL 
*  Pr.  1060. 

Tbe  language  of  the  foreclosure  decree  of 
February  23,  1005.  "that  In  the  event  said 
property  is  sold  that  the  said  defendants 
Henry  E.  Schoefiln  and  E.  T.  Helvenston, 
and  all  persons  claiming  by,  under,  or 
through  them  since  tbe  recording  of  the  said 
mortgage,  be  and  they  ar»  forever  barred 
and  foreclosed  of  all  rights  and  equity  of 
redemption  In  and  to  said  property  or  any 
part  thereof,"  is  not  necessarily  an  adjudica- 
tion of  the  title  derived  through  the  tax  deed, 
as  E.  T.  Helvenston  claimed  in  his  answer, 
which  title.  If  valid,  extinguished  all  other 
titles;  but  tbe  quoted  language  of  the  decree 
is  subject  to  the  construction  put  upon  It 
by  the  chancellor  on  May  27,  1906,  as  shown 
by  bis  order  refusing  the  writ  of  assistance, 
1.  e.,  that  he  did  not  pass  upon  the  title 
claimed  nnder  the  tax  deed,  but  only  upon 
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the  "rights  and  equity  of  redemption"  under 
the  mortgage.  This  construction  renders  the 
decree  proper  under  the  pleadings  and  pro- 
ceedings In  the  case,  therefore  It  cannot  be 
said  that  the  court  erred  In  refusing*  the 
writ  of  assistance  as  prayed  for.  If  the 
title  asserted  by  Helvenston  under  the  tax 
deeds  Is  not  a  good  title  as  against  the  pur- 
chaser at  the  foreclosure  sale  he  has  his 
remedy  In  appropriate  original  proceedings. 
The  orders  appealed  from  are  affirmed. 

SHACKLBFORD.  C.  J.,  and  OOCKBBLL, 
J.,  confeur. 

TAYLOR,  P.  X,  and  HOCKBB  and  PABK- 
HILL,  JJ.,  concur  In  the  opinion. 


McORBOOR  T.  KBLLUM  et  aL 

(Supreme  Court  of  Florida,   DiTision  A,  Nov. 
la,  1905.    On  Rehearing,  Dec.  6,  1905.) 

1.  EOIUSTEAD— ABAnOOHMBNT— BTlnXRCI. 

A  homestead  is  abandoned  when  the  home- 
steader remoTes  his  family  therefrom,  taking 
up  his  permanent  abode  at  a  distant  place, 
where  he  makes  a  llTelihood  by  the  practice  of 
his  profession,  becomes  a  registered  voter,  takes 
an  active  part  In  politics,  buries  his  wife  and 
is  himself  buried,  and  during  the  four  years 
intervening  the  removal  and  his  death  never 
sees  the  homestead,  except,  perhaps,  as  a  casual 
visitor,  even  though  he  may  have  expressed  a 
desire  to  retain  the  old  place  for  his  children. 

[Bd.  Note. — For  cases  in  point,  see  vol.  26, 
Gent.  Dig.  Homestead,  {{  320,  322.] 

2.  MOKraAOn— F0BKCI.08DBB— PABTIEa— Dx- 
OKBK. 

The  heirs  at  law  of  an  intestate  mortgagor 
were  not  necessary  parties  to  a  foreclosure  pro- 
ceeding in  equity  against  the  administrator  of 
snch  mortgagor  prior  to  June  13,  1892,  when 
the  Revised  Statutes  of  Florida  took  effect ;  and 
when  a  decree  pro  confesso  liad  l>een  entered 
and  a  master's  report  had  heen  filed  in  such  a 
case  prior  to  said  13th  day  of  June,  1892,  the 
final  decree  of  foreclosure  rendered  therein 
against  such  administrator  subsequently  to  said 
last-mentioned  date  was  fully  binding  upon  the 
heirs  at  law,  thotigh  they  were  not  Individually 
named  as  parties  to  such  decree. 
8.  Sake— SALi!^FAir,T7BX  to  Filk  Decbex. 

The  failure  to  record  a  final  decree,  duly 
passed  and  signed  by  the  judge  and  filed  by 
the  clerk,  does  not  render  subject  to  collateral 
attack  a  sale  thereunder  that  has  been  formally 
confirmed  by  the  court 

On  petition  for  rehearing  a  slight  modifica- 
tion in  the  statement  of  a  fact  in  the  finding 
of  abandonment  is  made;  but,  as  it  does  not 
affect  the  nltimate  finding,  the  petition  is  denied. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Lee  County; 
J.  B.  Wall,  Judge. 

Bill  by  James  B.  Kellnm  and  others 
against  Tootle  B.  McGregor.  Decree  for 
complainants,  and  defendant  appeals.  Re- 
Tersed. 

James  B.  Kellnm,  SalUe  Miller,  and  Charles 
Miller,  her  husband,  exhibited  their  blU 
against  Tootle  B.  McOregor  In  the  circuit 
court  for  Lee  county  on  the  29th  day  of 
November,  1904.  An  amended  bill  was  filed 
tbe  following  Febmary,  which  covered  fully 


the  case  as  made  by  their  original  bill,  and 
need  alone  be  considered.  Charles  Mllio:, 
who  Joined  in  the  suit  solely  because  of  the 
coverture  of  his  wife,  died  during  tbe  pend- 
ency of  the  litigatloa 

The  amended  bill  alleged  that  the  com- 
plainants are  tbe  heirs  at  law  of  James 
Kellum,  deceased;  that  the  said  James  Kel- 
lnm, about  a  year  previous  to  his  death  In 

1890,  executed  a  mortgage  upon  certain  desig- 
nated lands,  a  portion  of  which  is  alleged  to 
have  been  his  homestead ;  that  on  March  18, 

1891,  one  James  W.  Bain  was  appointed  admin- 
istrator of  the  estate  of  the  said  James  Kellum, 
and  on  March  23,  1892,  the  mortgagee  filed 
a  bill  to  foreclose  said  mortgage,  and  the 
administrator  alone  was  made  a  party  de- 
fendant to  said  foreclosure;  that  a  decree 
pro  confesso  was  entered  May  2, 1892,  against 
the  administrator,  and,  the  cause  having 
been  duly  referred  to  a  special  master,  he 
reported  on  the  10th -day  of  June,  1892,  the 
amount  found  to  be  due;  final  decree  was 
rendered  June  15,  1892,  confirming  the  report 
of  the  master  and  ordering  the  property  sold ; 
at  this  sale  A.  M.  McGregor  became  the 
purchaser,  and  on  confirmation  entered  into 
possession  of  the  realty,  his  title  and  pos- 
session coming  down  through  various  con- 
veyances, needless  to  set  out,  to  the  de- 
fendant This  bill  attacks  the  validity  of 
the  foreclosure  proceedings  upon  the  grounds 
that  the  James  Kellum  heirs,  who  have 
recently  become  of  age,  were  not  parties 
thereto,  and  that  the  final  decree  therein, 
though  properly  signed  by  the  Judge  and 
filed  with  the  clerk,  was  never  recorded. 

The  complainants  prayed  for  cancellation 
of  the  master's  deed  to  A.  M.  McGregor 
and  of  tbe  deeds  based  thereon,  for  an  ac- 
counting, for  permission  to  redeem,  for  pos- 
session of  the  property,  and  for  genwal  re- 
lief. 

The  defendant,  making  the  usual  reserva- 
tion, answered,  among  other  things,  that 
James  Kellum  permanently  abandoned  the 
alleged  homestead  In  May,  1886. 

Replication  was  filed  to  this  answer,  and 
testimony  taken,  which  was  confined,  how- 
ever, excepting  certain  stipulations  of  coun- 
sel and  Introduction  of  the  foreclosure  pro- 
ceedings, to  tbe  question  of  abandonment 

Upon  final  hearing  the  court  decreed  In 
accordance  with  the  prayers  of  the  bill,  find- 
ing specifically  in  favor  of  the  homestead; 
secondly,  that,  irrespective  of  the  homestead 
feature,  the  heirs  were  necessary  parties; 
and,  thirdly,  that  the  failure  to  record  the 
final  decree  in  the  foreclosure  sale  rendered 
the  master's  sale  thereunder  void. 

From  this  decree  the  defendant  appealed 
to  this  court 

Cooper  &  Cooper,  for  appellant  Solon  B. 
Turman,  for  appellees. 

COCKRBLL,  J.  (after  stating  the  facts). 
We  shall  dlacnsi  tbe  propositions  decided  by 
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tbe  drcnlt  court  In  the  order  In  wbicb  ther 
occur  In  the  final  decree. 

I.  Had  the  alleged  homestead  been  aban- 
doned by  Jameo  Kellnm,  prior  to  the  time 
of  his  death?  We  may  admit  for  the  purpose 
of  the  argument  that,  except  for  an  abandon- 
ment, the  heirs  were  necessary  parties,  with- 
out whom  a  decree  of  foreclosure  as  to  It  la 
an  absolute  nullity  and  subject  to  collateral 
attack  In  the  manner  sought  by  this  bill. 

On  mere  questions  of  fact,  dependent  upon 
credibility  of  witnesses,  this  court  Is  reluc- 
tant to  Interfere  with  the  finding  of  the  cir- 
cuit court;  but  happily  in  the  matter  before 
us  the  contradictions  are  but  trivial,  and  the 
question  resolves  itself,  therefore,  into  one 
of  law  rather  than  of  fact 

It  is  shown  conclusively  that  Dr.  James 
Kellum  lived  for  10  years  or  more  with  his 
wife  and  cliildren  on  the  property,  cultivating 
with  little  success  a  small  grove,  but  was 
persuaded  in  1886  to  more  to  the  town  of 
Ft  Myers,  where  tbe  greater  population 
would  enable  him  to  utilize  his  profession, 
that  of  a  practicing  physician,  to  greater 
advantage;  that  he  remained  at  Ft  Myers 
continuously  with  his  family  until  his  death 
In  1890,  and  was  there  burled  with  his  wife, 
whose  death  preceded  his  a  year  or  more; 
that  he  left  a  portion  of  bis  household  goods 
at  the  old  place,  but  these  were  all  moved  to 
Ft  Myers  in  1888,  after  a  fire  had  destroyed 
an  outhouse ;  that  be  made  some  attempt  to 
keep  up  the  orange  grove  for  about  two 
years,  when  all  attempts  were  abandoned, 
and  the  only  attention  paid  to  the  place  was 
the  voluntary  act  of  a  neighbor,  who  occa- 
sionally went  over  there  to  secure  some 
slight  fire  protection,  and  that  during  the 
four  years  and  more  intervening  the  move  to 
Ft  Myers  and  the  mortgagor's  death  neither 
he  nor  any  member  of  bis  family  ever  saw 
the  old  place.  On  the  contrary,  he  entered 
at  once  Into  the  active  life  of  the  town,  re- 
mained there  continuously,  maintained  him- 
self and  family  by  the  practice  of  his  pro- 
fession there,  and  took  an  unusual  amount 
of  Interest  in  its  public  affairs  and  local 
politics.  We  think  it  is  sufSciently  estab- 
llahed.  In  the  absence  of  a  specific  ruling  by 
the  court  upon  the  testimony  adduced,  that 
be  was  not  only  a  registered  voter  of  tbe 
town,  but  also  exercised  that  privilege  when 
occasion  offered.  As  opposed  to  this  Intent 
so  forcibly  shown  by  his  acts,  we  have  most 
unsatisfying  statements  that  his  conversation 
had  left  on  the  minds  of  his  bearers  an  in- 
tent to  keep  the  old  place  for  bis  children 
and  anxiety  lest  he  lose  it  because  of  the 
mortgage.  His  residence  in  Ft  Myers  was 
not  of  a  temporary  nature,  but  of  such  per- 
manency as  to  cause  an  abandonment  of  his 
homestead  rights  in  his  former  dwelling 
place.  His  failure  to  buy  a  home  in  town 
was  due  to  financial  distress,  rather  than 
to  the  ephemeral  nature  of  bis  stay.  This 
case  cannot  be  distinguished  in  principle  from 
tbe  rule  enunciated  in  Murphy  t.  Farquhar. 


89  Fla.  850,  22  South.  681.  As  to  the  wel|^ 
to  be  given  to  oral  declarations,  see  Smith  v. 
Groom,  7  Fla.  81. 

Tbe  evidence  clearly  shows  an  abandon- 
ment of  the  homestead. 

II.  Irrespective  of  the  homestead  feature, 
were  the  heirs  of  the  dead  mortgagor  neces- 
sary parties  to  a  bill  to  enforce  the  mort- 
gage lien,  which  was  commenced  against  tbe 
administrator  of  the  deceased  and  had  pro- 
ceeded to  a  decree  pro  oonfesso  and  tbe  re- 
port of  a  special  master,  prior  to  the  going 
Into  effect  of  the  Revised  Statutes?  We  do 
not  now  undertake  to  discuss  whether  tbe 
absence  of  such  parties  renders  the  decree 
void,  or  merely  voidable. 

In  Scott  V.  Jenkins  (Fla.)  86  South.  101. 
an  appeal  from  a  decree  of  foreclosure  in 
a  case  that  was  pending  June  13,  1892,  wlien 
the  Revised  Statutes  took  effect  but  where- 
in it  appeared  that  after  this  date  the 
mortgagor  died  and  tbe  cause  was  revived 
in  tbe  name  of  her  administrator  alone,  we 
considered  the  changes  in  the  law  made  by 
the  Revision,  and  reversed  the  cause  because 
the  heirs  of  the  mortgagor,  who  alone  upon 
the  showing  made  properly  represented  the 
realty,  were  not  before  the  court  and  furtb^ 
held  that  the  mo'e  pendency  of  the  snit 
made  no  difference,  ^here  it  was  clear  that 
whatever  rights  and  representative  capacity 
the  administrator  possessed  wwe  controlled 
by  the  law  in  effect  at  the  time  of  bis  ap- 
pointment and  had  no  relation  back  to  the 
time  of  the  filing  of  the  original  bill.  Prior 
to  the  Revised  Statutes  it  was  the  settled 
law  of  tills  state  that  as  tbe  possession  of 
the  realty,  not  the  homestead,  was  cast  im- 
mediately upon  the  adminlstratCH:,  as  uncon- 
ditional assets  in  his  hands  for  administra- 
tion, he  alone  could  represent  the  estate  of 
the  intestate  in  all  kinds  of  actions  affect- 
ing the  realty.  The  change  was  wrought  by 
the  revisers  in  casting  the  possession  Imme- 
diately upon  the  heirs,  and  to  be  taken  by 
the  administrator  only  by  a  special  order  of 
tbe  court  for  specific  puri>osesi.  This  uncon- 
ditional making  of  the  realty  assets  in  his 
hands  conferred  upon  the  administrator  cer- 
tain rights,  privileges,  emoluments,  obliga- 
tions, and  duties,  including  therein  the 
capacity  to  represent  the  estate  of  his  intes- 
tate in  the  foreclosure  proceedings.  When 
the  bill  was  taken  as  confessed,  every  right 
tbe  mortgagor  himself,  bad  he  been  alive, 
and  every  right  any  one  claiming  und^  him 
by  descent  or  otherwise,  might  have  set  up, 
were  effectually  cut  off.  The  proceedings 
thereafter  were  ex  parte.  The  complainant 
had  the  right  then  to  proceed  to  a  decree  con- 
sonant with  his  bill,  and,  in  the  language 
of  tbe  saving  clause  in  section  3,  c.  4056,  of 
the  act  adopting  the  Revised  Statutes  (Rev. 
St  p.  997),  it  was  a  "right  accrued  before 
such  repeal."  The  heirs,  then,  were  not  nec- 
essary parties. 

III.  The  failure  to  record  the  decree  du- 
ly passed  and  signed  by  the  Judge  and  Died 
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by  the  clerk  doee  not  render  subject  to  col- 
lateral attack  a  sale  thereunder  formerly 
confirmed  by  the  court. 

The  judgment  and  decrees  of  a  court  of 
general  jurisdiction  as  to  subject-matter  and 
undoubted  jurisdiction  over  the  penoa  are 
not  to  be  set  aside  for  failure  to  observe  the 
provision  of  a  statute,  however  salutary, 
that  looks,  not  to  jurisdiction,  but  to  orderly 
safe  procedure,  and  the  performance  of  which 
rests  upon  some  nonjudicial  officer.  Our 
statutory  provision  (Rev.  St  1882,  (  1448), 
that  "no  process  shall  be  issued  or  other  pro- 
ceeding had  on  any  final  decree  or  order 
until  the  same  shall  be  signed  and  recorded," 
contains  no  penalty  for  failure  to  observe 
It  This  statute  was  applied  and  enforced 
on  an  appeal  taken  directly  from  an  order 
for  a  writ  of  assistance,  against  the  specific 
objection  that  the  decree  of  sale  had  not  been 
recorded.  Wltanott  v.  Equitable  Building  & 
Loan  Association  (Fla.)  88  South.  447.  There 
we  characterized  Uie  statute  as  "mandatory" ; 
but  that  we  did  not  use  the  word  as  synony- 
mous with  or  in  the  sense  of  jurisdictional 
is  shown  by  the  sentence  following,  in  which 
we  expressly  declined  to  say  whether  the 
sale  was  absolutely  void  or  could  be  cured 
by  a  recOTdatlon  nunc  pro  tunc.  There  are 
authorities  which  appear  to  hold  that  an 
execution  issued  before  a  recordation  of  a 
judgment  is  void ;  but  so  far  as  we  have  ex- 
amined them,  they  are  cases  of  common-law 
judgments  entered  by  clerks,  without  any 
action  on  the  part  of  the  judge,  and  in  none 
of  them  did  the  sale  pass  under  the  judicial 
eye  In  the  form  of  a  confirmation  by  him. 
An  objection  might  have  been  made  at  the 
time  of  the  confirmation,  which,  if  not  sus- 
tained by  the  lower  court,  would  have 
availed  on  appeal  therefrom;  but  having 
failed  to  urge  the  objection  in  the  proper  way 
and  at  the  proper  time,  it  is  no  longer  open. 
Price  T.  Winter,  15  Fla.  66;  17  Am.  &  Bng. 
Bncy.  Law  (2d  Ed.)  1033. 

Some  minor  objections  were  made  to  the 
original  proceedings,  but  these  were  not 
passed  uixm  by  the  circuit  court  nor  do  we 
feel  that  they  are  worthy  of  discussion  by 
us.  Let  it  suffice  to  say  that  there  is  no  mer- 
it In  them. 

There  has  been  no  substantial  change  in 
the  status  of  the  parties  since  the  decree 
of  June  IS,  1892,  and  for  the  better  security 
of  the  record  thereof  it  Is  deemed  advisable 
that  said  decree  be  now  recorded.  It  is 
therefore  ordered  and  adjudged  that  the  de- 
cree appealed  from  be  reversed,  with  direc- 
tions to  dismiss  the  bill,  at  complainant's 
costs,  upon  proof  that  the  decree  of  June  16, 
1892,  has  been  recorded  upon  the  minutes  of 
the  circuit  court  of  Lee  county. 

The  costs  of  this  appeal  are  taxed  against 
the  appellees. 

SHACKLEFOBD,  C  J.,  and  WHITFIELD, 
J.,  concur. 

TATLOR,  HOCKBB,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


On  Rehearing. 

COCKRBLL,  J.  A  rehearing  of  the  testis 
mony  upon  the  petition  for  rehearing  makes 
it  appear  that  the  finding  that  neither  Dr. 
Kellum  nor  his  family  "ever  saw  the  old 
place,"  during  the  four  years  preceding  bis 
death  is  perhaps  not  warranted.  It  is  posi- 
tively shown  that  no  one  ever  resided  there 
dtu-ing  that  interval,  but  one  witness  testi- 
fied that  Dr.  Kellum  went  "to  up  river"  every 
now  and  then.  It  is  possible  to  gleam  from 
this  that  Dr.  Kellum  may  have  been  an  oc- 
casional visitor  to  the  place,  and  to  this  ex- 
tent the  statement  of  facts  In  the  opinion 
is  modified;  but  the  modificatios  does  not 
eCFect  the  ultimate  finding  of  "abandoiuuent" 
and  the  rehearing  is  denied. 

SHACKLEFOBD,  a  J.,  and  WHITFIBLD, 
J.,  concur. 

TAYLOR,  P.  J.,  and  HOOKER  and  PARK- 
BILL,  JJ.,  concur  in  the  opinion. 


ai6  La.) 

No.  16,790. 

MONOOONA  v.   ILLINOIS  CENT.   R.   CO. 

In  re  M0N606NA. 
(Supreme  Court  of  Louisiana.    Dec.  18,  1905.) 

1.  RAII.B0ADS— KlXXINO  STOCK— NEGLIGENCE. 

This  suit  was  for  damages  for  the  killing 
by  a  train  of  the  defendant  company  of  a  mule 
then  on  its  track.  The  Court  of  Appeal  ren- 
dered judgment  in  favor  of  the  defen^nt,  and 
plaintiff  brought  the  case  to  the  Supreme  Court 
for  review. 

Tlie  Supreme  Court  affirmed  the  Judgment 
of  the  Court  of  Appeal,  placing  its  affirmance, 
not  upon  the  theory  adopted  by  that  court  that 
"the  mule  was  a  trespasser  on  defendant's 
tracks,"  and  defendant  owed  it  and  its  owner 
no  duty,  that  it  was  not  bound  to  keep  a  look- 
out for  trespassing,  but  because  the  element  of 
intentional  mischia  which  alone  conld  make 
defendant  liable  was  not  present  but  because  de- 
fendant bad  established  affirmatively  its  non- 
liability, allowing  that  the  killing  of  the  mule 
was  not  the  result  of  fraud  or  carelessness  on 
its  part  or  the  negll{;ence  or  indifferent  running 
or  management  of  its  locomotive  or  train. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  {  1898.] 

2.  Same— KNOWI.EDOE  of  Danoeb. 

The  Supreme  Court  quotes  approvingly  the 
following  extract  from  Shearman  &  Redneld  on 
Negligence :  "The  defendant  is  responsible,  not 
only  for  what  he  actually  knows,  out  for  that 
which  he  is  bound  to  know." 
8.  Saio— Due  Dilioenoe. 

The  object  and  purpose  of  Act  No.  70,  p. 
109,  of  1886,  was  not  to  make  railroad  com- 
panies insurers  of  the  stock  which  may  be  killed 
in  the  operation  of  their  trains,  but  to  exact 
from  them  the  exercise  of  the  legal  caution  and 
vigilance  which  a  due  regard  for  the  rights  of 
the  others  would  require  to  be  exercised  under 
the  circumstances  of  each.  case. 
(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Appeal,  Parish  of 
Orleans. 

Action  by  Charles  Mongogna  against  the 
Illinois  Central  Railroad  Company.  Judg- 
ment for  plaintiff  was  reversed  by  the  Court 
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of  Appeal,  and  plaintiff  applies  for  certiorari 
or  writ  of  review.    Afflrnied. 

Fred.  Delbel,  Jr.,  for  applicant  Ouatave 
Lemle  and  Hunter  Collliu  Leake,  for  respond- 
eat. 

NICHOLLS,  J.  We  have  ordered  up  thla 
case  fdr  review  on  an  application  which  re- 
cites: That  the  plaintiff  obtained  Judgment 
against  the  defendant  In  the  cMI  district 
court  for  the  parish  of  Orleans  for  $200,  the 
value  of  a  mule  killed  upon  the  tracks  of 
the  defendant  in  the  open  country ;  his  action 
being  based  on  Act  No.  70,  p.  109,  of  1886. 
That  defendant  appealed  to  the  Court  of  Ap- 
peal, which  court  reversed  the  Judgment  of 
the  district  court  and  dismissed  his  action, 
holding  that  his  mule  thus  killed  upon  the 
railroad  track  was  a  trespasser,  and  that 
the  railroad  company  owed  "It"  no  duty,  ex- 
cept not  to  wantonly  Injure  the  mule.  He 
urged  that  this  ruling  of  the  court  was  con- 
trary to  and  inconsistent  with  the  decision 
of  this  court  in  Mire  v.  Tazoo  ft  Mississippi 
Valley  R.  R.  Co.,  105  La.  462,  29  South.  936. 

The  court  Is  further  referred  to  Thompson 
on  Negligence,  vol.  2,  p.  671,  S  2004,  and 
cases  cited.  The  Court  of  Appeal,  in  its 
reasons  for  Judgment,  used  the  following 
language : 

"This  suit  Is  brought  to  recover  the  value  of  a 
mule,  killed  by  one  of  defendant's  trains,  about 
one  mile  north  of  Kenner  Junction,  about  10 
o'clock  at  night,  in  an  open  country.  Since  the 
pasBSLfe  of  Act  No.  70,  p.  109,  of  1886,  proof  of 
the  killing  entitles  the  plaintitF  to  recover,  un- 
less defendant  shows  that  the  killing  was  not 
due  to  negligence  on  the  parb  of  its  employes. 
The  mule  was  a  trespasser  on  the  road  bed, 
which  is  the  private  property  of  the  company. 
The  engineer  and  fireman  did  not  see  the 
nnimal,  and,  if  they  had  seen  it  at  the  distance 
at  which  the  locomotive  headlight  makes  objects 
visible,  they  could  not,  at  the  rate  of  speed  at 
which  the  train  was  running,  have  stopped  it 
in  time  to  avoid  the  accident.  The  questions 
are :  Was  the  engineer  under  the  circumstances, 
guilty  of  negligence?  And  what  degree  of  dili- 
gence must  he  exercise? 

"The  pule  of  law  concerning  trespassers  on 
the  tracks  of  a  railroad  in  an  open  country  is 
different  from  that  which  applies  to  persons  or 
animals  having,  Eia  well  as  the  railroad,  a  right 
of  way  at  crossings  or  in  thickly  settled  places. 

"The  rule,  as  stated  by  the  text  writers  and 
adjudications,  is  that,  in  the  event  of  ai^  in- 
jury to  a  trespasser  on  its  line,  the  railroad 
company  can  be  held  liable  onl^  for  an  act 
which  18  wanton  or  gross  negligence  in  the 
management  of  its  line,  which  Is  equivalent  to 
intentional  mischief,  and  it  is  not  bound  to 
keep  a  lookout  for  trespassers.  It  is  sufficient 
if  proi>er  care  be  taken  to  warn  and  avoid  strik- 
ing the  person  or  animal  after  the  engine  crew 
knew  the  dangerous  situation.  Thompson  on 
Negligence,  4®;  Jaggard  on  Torts,  197; 
Scheffer  v.  Minneapolis  ft  St.  L.  Ry.  Co..  32 
Minn.  518,  21  N.  W.  711 ;  Morrissey  v.  East- 
em  R.  Co.,  126  Mass.  380.  30  Am.  Rep.  686; 
Snyder  v.  Natchez,  R.  R.  &  T.  R.  Co.,  42  lia. 
Ann.  302. 7  South.  582  :  Burbank  v.  Illinois  Cent. 
R.  Co.,  42  La.  Ann.  1156, 8  South.  580,  11  L.  R. 
A.  720;  Bollinger  v.  Texas  ft  P.  Ry.  Co.,  47 
La.  Ann.  721,  17  South.  258,  49  Am.  St.  Rep. 
379. 

In  Houst(Hi  V.  Railroad  Co.,  89  La.  Ann.  796, 
the  Supreme    Court  said : 


"  'Of  course,  it  would  evince  criminal  negli- 
gence to  move  a  train  at  a  high  rate  of  speed 
tlirough  cities,  towns,  or  villages,  or  other  places 
where  people  are  accustomed  to  throng;  but, 
considering  that  the  railroad  companies  are 
entitled  to  the  exclusive  use  of  their  tracks  or 
roadbed,  there  is  no  reason  why  in  an  open 
country,  not  thickly  populated,  the  mere  pos- 
sibility that  a  person  or  persons  may  occasion- 
ally walk  on  the  railroad  track  should  be  made 
a  factor  in  the  question  of  speed  on  railroads.' 

"In  other  words,  rapid  transit  so  essential  to 
many  phases  of  human  -or  social  interest  would 
be  an  impossibility,  if  railroad  employes  could 
not  take  it  for  granted  ttiat  people  would  nei- 
ther trespass  on  the  tracks  nor  allow  their 
animals  to  do  so. 

"The  McGuire  Case,  46  La.  Ann.  1543,  16 
South.  457,  is  not  analogous  to  this.  The  ac- 
cident occurred  in  a  populous  town,  and  the 
railroad  was  bound  to  strict  diligence,  aa  it 
had  no  exclusive  right  of  way.  Mire  v.  Yasoo 
ft  M.  V.  R.  Co.,  105  La.  462,  29  South.  935, 
does  not  militate  against  the  defense  herein. 
The  company  was  exonerated  from  liability  for 
the  killing  of  the  first  three  of  a  large  number 
of  mules,  although  the  court  found  that  the  em- 
ployes 'should  have  seen  the  second  and  third 
before  they  were  struck ;  they  passed  all  three 
of  them  without  knowing  it.' 

"The  defendant's  view  is  aUo  stistained  by  the 
case  of  White  v.  Railroad  Co.  (recently  decided 
by  the  Supreme  Court  and  not  yet  officially  re- 
ported) 38  South.  574. 

"Considering  that  the  engine  crew  were  not 
bound  to  keep  a  lookout  for  trespassers  on  the 
tracks  in  an  open  country,  and  that  they  did 
not  see  the  mule  until  after  it  had  been  struck, 
the  accident  was  unavoidable,  and  the  element 
of  Intentional  mischief,  which  alone  could  make 
defendant  liable,  is  not  found  in  this  case. 

"Judgment  reversed,  and  plaintiffs  demand  la 
rejected,  at  his  costs  in  both  courts." 

We  have  carefully  examined  the  evidence 
taken  on  the  trial  of  this  case,  and  we  think 
It  fairly  appears  therefrom  that  the  killing 
of  plaintiff's  mule  was  not  the  result  of  fault 
or  negligence  on  the  part  ol  the  defendant 
or  the  negligent  or  indifferent  running  or 
managing  of  their  locomotive  train.  Under 
this  condition  of  the  testimony  defendant 
would  be  entitled  to  the  Judgment  rendered 
in  its  favor  by  the  Court  of  Appeal,  assum- 
ing that  plaintiff  was  free  from  blame  (as 
he  declares  he  was),  and  from  negligence  or 
imprudence  in  respect  to  the  circumstances 
under  which  bis  mule  went  upon  the  tracks 
of  the  railroad  company,  and  leaving  out  of 
view  any  expressions  found  in  the  opinion  of 
the  Court  of  Appeal  from  which  an  inference 
could  be  drawn  that  that  question  bad  en- 
tered as  a  factor  in  the  determination  by  the 
court  of  the  Issues  submitted  to  it. 

The  only  witness  on  the  part  of  the  plain- 
tiff who  claimed  to  have  seen  the  accident 
was  Raggio  Ferenlitta,  who  testified  that  it 
occurred  about  9:30  o'clock  at  night;  that 
he  was  standing  at  the  time  on  the  right 
side  of  the  railroad ;  that  when  he  first  saw 
the  mule  It  was  about  20  or  25  steps  from 
him;  the  train  was  then  close,  because  he 
got  out  of  the  way.  When  be  saw  the  mule 
on  the  track,  be  saw  it  by  the  light  of  the 
train.  The  train  was  then  7  or  8  steps  from 
the  mule,  and  witness  was  about  20  steps 
from  the  mole.    T^tnesa  was  about  20  or  ^ 


Digitized  by 


Google 


La.) 


MONGOGNA  t.  ILLINOIS  CENT.  E.  CO, 


701 


steps  from  the  train  before  it  got  to  him.  He 
got  off  the  track  before  It  reached  him.  The 
train  was  on  a  curve  at  the  time ;  but  It  was 
a  small  corre,  not  curve  enough  to  throw 
the  light  off  of  the  track  from  the  engine. 
The  train  was  running  at  a  speed  of  about 
30  miles. 

Defendant  placed  upon  the  stand  the  fire- 
man and  the  engineer  who  were  on  the  train. 
The  former  knew  very  little  about  the  acci- 
dent He  did  not  see  the  mule,  as  he  was 
occupied  at  the  time  in  putting  In  coal. 
The  engineer  testified  that  he  was  on  the 
lookout,  and  looking  ahead  when  the  accident 
occurred.  He  did  not  see  the  mule  when 
it  was  struck.  The  night  was  dark.  The 
train  was  then  going  around  a  curve.  Wit- 
ness was  at  his  place  on  the  right  of  the 
cab,  and  the  mule  on  the  left  of  the  tradtc. 
The  headlight  was  burning.  As  small  a  thing 
as  a  mule  could  be  seen  about  40  feet  from 
the  engine.  The  train  was  running  at  a 
speed  of  about  10  miles  an  hour. 

We  place  our  affirmance  of  the  Judgment 
of  the  Court  of  Appeal,  not  upon  the  theory 
that  the  mule  was  a  trespasser  upon  defend- 
ant's track  and  was  there  through  some 
fault,  not  that  the  railroad  company  owed 
it  and  its  owners  no  duty,  not  because  it 
was  not  bound  to  keep  a  lookout  for  tres- 
passers, nor  because  the  element  of  Inten- 
tional mischief  by  the  parties  controlling  the 
train  was  absent  from  the  case,  but  because 
we  And  that  the  defendant  had  by  evidence 
Buw-vssfully  freed  Itself  from  liability  by 
establishing  atOrmatlTely,  as  required  by  Act 
No.  70,  p.  109,  of  1886,  that  the  killing  of 
the  mule  was  not  the  result  of  fault  or 
carelessness  on  Its  part,  or  the  negligent 
or  Indifferent  running  or  management  of  Its 
locomotive  or  train. 

If  the  affirmance  of  the  Judgment  of  the 
Court  of  Appeal  were  forced  to  rest  upon 
the  theory  which  we  disclaim  placing  it  upon, 
we  would  be  obliged  to  reverse  the  Judgment 
and  affirm  that  of  the  district  court. 

We  recognize  the  correctness  of  the  claim 
made  by  the  plaintlfT  that  the  owners  of 
stock  have  the  right  under  the  law  to  expect 
that  railroad  companies  will  exercise  ordi- 
nary care  to  prevent  Injury  to  their  property, 
both  in  the  construction  of  crossings  and 
the  operation  of  Its  trains.  Kuhn  v.  C,  B. 
I.  &  P.  R.  Co.,  42  Iowa,  420 ;  Mobile  &  Ohio 
R.  R.  Co.  v.  Williams,  53  Ala.  595;  Coyle 
V.  Bait  ft  Ohio  R.  R.,  11  W.  Va.  94.  In 
McClanahan  v.  Vicksburg,  Shreveport  ft  Pa- 
cific Co..  Ill  La.  791,  S5  South.  902,  this 
court  stated  that  in  Becker  v.  L.  ft  N.  R. 
R.  Co.,  61  8.  W.  997,  53  L.  R.  A.  267,  the 
Court  of  Ai^eals  of  Kentucky  quoted  with 
approval  the  following  from  Shearman  ft 
Redfleld,   Neg.  vol.  2,  §§  483,   484,  to  wit: 

"Sec.  48S.  The  rule  stated  in  secHon  99,  that 
the  plaintiff  may  recover,  notwithstanding  his 
contribatory  negligence,  if  the  defendant,  after 
besoming  awrgeable  with  notice  of  the  plain- 
tiff's  danger,   failed   to   use  ordinary   care  to 


avoid  Injuring  him,  has  been  enforced  in  many 
railroad  cases.    •    •    • 

"Sec  484.  The  rule  stated  in  the  last  sec- 
tion, however,  does  not  cover  the  whole  ground. 
The  defendant  is  responsible,  not  onlv  for  what 
he  actually  knows,  but  for  tliat  wnich  be  is 
bound  to  know.  It  is  clear  that  the  frequent 
statements  that  contribatory  negligence  is  a 
bar  to  recovery,  except  where  the  defendant  s 
conduct  has  been  'reckless,'  'willful,'  or  even 
'grossly  negligent,'  are  not  sound.  No  courta 
have  in  actual  practice  adhered  to  this  imagi- 
nary rule.  It  has  been  explicitly  overruled,  and, 
indeed,  it  has  been  explained  away  or  disa- 
vowed by  courts  which  had  previously  stated 
It." 

Having  copied  this  extract  from  the  opin- 
ion of  the  Kentucky  court,  this  court  Itself 
adopted   It  as  correct 

As  matters  now  stand,  railroad  companies, 
to  free  themselves  from  liability,  must  de- 
pend, under  the  circumstances  of  the  case, 
upon  their  own  freedom  from  fault,  negli- 
gence, or  indifference  as  having  resulted  In 
producing  the  killing  of  stock,  and  not  expect 
to  escape  by  reason  of  the  fault  or  negli- 
gence of  the  plaintiff. 

We  are  satisfied  that  the  plalntlflTs  mule 
must  have  gone  Immediately  in  front  of  de- 
fendant's moving  train,  and  so  close  to  It  that 
no  vigilance  or  exertion  of  the  engineer  at 
that  time  could  have  prevented  Its  being 
killed;  that  befor*  going  upon  the  track 
it  must  have  occupied  in  the  darkness  a 
position  from  which  it  could  not  be  seen 
or  discovered  by  vigilance  on  the  part  of 
the  engineer,  for  the  reason  that  it  was 
beyond  or  outside  of  the  field  of  view  then 
afforded  by  the  headlight  To  pass  from  the 
darkness  into  the  light  must  have  required 
a  very  short  space  of  time — too  short  to 
have  saved  the  situation.  We  do  not  think 
the  rate  of  speed  at  which  the  frain  was 
running  at  the  time  of  the  accident  entered 
as  a  factor  in  the  determination  of  the 
liability  of  the  defendant  under  the  circum- 
stances of  this  case;  for  in  our  (pinion  to 
have  been  able  to  have  prevented  the  killing 
of  the  plaintiff's  mule  would  have  required 
the  train  to  have  been  moving  at  a  speed 
so  slow  as  would  have  made  it  utterly  im- 
possible for  the  company  to  have  performed 
Its  duty  to  the  public  as  a  public  agency. 
We  do  not  give  much  probative  force  to 
the  statement  of  Ferenlltta  that  the  light  of 
the  headlight  extended  to  and  covered  the 
place  where  the  mule  had  be«i  standing. 
It  was  evidently  the  mere  opinion  of  the 
witness.  Standing  where  he  did  in  front  of 
the  moving  train  he  was  not  in  a  posltlcm 
to  know  actually  anything  on  that  subject 
certainly  not  as  much  as  did  the  engineer, 
whose  credibility  as  a  witness  reaches  us 
tmlmpeached. 

We  do  not  think  it  was  the  object  or  pur- 
pose of  the  statute  cited  to  make  railroad 
companies  Insurers  of  the  safety  of  the  stock 
which  may  be  killed  in  the  operation  of  their 
trains,  but  to  exact  from  them  the  exercise 
of  the  legal  caution  and  vigilance  which  a 
due  regard  for  the  rights  of  others  would 
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require  to  be  exercised  under  the  circom- 
stances  of  eacli  case.  Owners  of  stock  can- 
not ignore  tbe  fact  that  the  safety  of  their 
property  must  depend,  shonld  that  d^^ee 
of  caution  and  vigilance  have  been  exercised, 
upon  their  tiavlng  taken  steps  themselTes 
to  insure  its  safety. 

For  the  reasons  herein  assigned,  it  la  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment of  the!  Court  of  Appeal  brought  up 
herein  for  review  be,  and  the  same  is,  af- 
firmed. 

PROYOSTZ,  J.,  concurs  in  the  decree. 


.(116  La.) 

No.  15,863. 

Succession  of  KUNEMANN. 

(Supreme  0>urt  of  Louisiana.    Dec.  18,  1005.) 

DBSOKNT      and      DiBTBIB'DTIOn   —   SUBVIVIHa 

Wife— MabitjlL  Foubth. 

The  deceased  (Kunemann),  haTing  no  oc- 
cupation and  no  means,  lived  during  nis  mar- 
riage at  his  wife's  house,  and  was  entirely 
supported  by  her  out  of  her  earnings.  Neither 
of  the  spouses  had  the  advantages  of  riches  at 
that  time. 

About  10  years  after  his  death  it  was 
brought  to  light  that  he  was  the  owner  of  a  num- 
ber of  shares  of  stock  in  France,  the  usufruct  of 
which  belonged  to  a  third  person  and  which  usu- 
fruct terminated  after  Kunemann's  death.  The 
stocks  were  sold  and  realized  between  $11,000 
and  S12,000.  In  a  contest  over  tlie  final  account 
of  administration  of  his  succession,  between  his 
mother,  as  his  forced  heir,  and  the  widow, 
claiming  the  marital  fourth,  in  the  district 
court,  the  claim  of  the  widow  was  rejected. 
She  appealed. 

Held,  the  right  to  the  marital  fourth  is  a 
statute  right,  which  can  only  be  claimed  under 
the  conditions  and  for  the  purposes  contemplat- 
ed by  it.  It  cannot  be  said  in  this  case  that  tbe 
husband  died  rich,  leaving  his  wife  in  necessi- 
tous circumstances.  Of  the  two  spouses  the 
wife  at  the  time  of  her  husband's  death  was  the 
better  off  pecnniarilv  of  the  two.  So  far  from 
any  means  left  by  tne  husband  enabling  her  to 
continue  for  a.  period  at  least  in  comparative 
affluence,  or  his  death  changing  her  condition 
suddenly  for  the  worse  (which  has  several  times 
been  held  to  be  the  object  and  purpose  of  the 
statute),  his  death  relieved  her  from  pecuniary 
obligations  existine  up  to  that  time.  To  recog- 
nize the  claim  of  the  widow  arising  from  a  state 
of  facts  developing  10  years  after  her  husband's 
death  would  not  be  to  continue  her  in  a  prior 
condition  of  comparative  affluence,  but  to  place 
her  in  a  new  position,  which  she  had  never 
occupied  l>efore. 
(Syllabus  by  the  CJourt.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Thomas  C  W.  Bills,  Judge. 

In  the  matter  of  the  succession  of  Jules 
Joseph  Kunemann.  On  tbe  filing  by  the  ad- 
ministratrix of  a  final  accounting  of  adminis- 
tration, the  widow  of  deceased  filed  an  oppoal- 
tion,  and  from  a  dismissal  of  the  same  ap- 
peals.   Affirmed. 

Harry  Hinckley  Hall,  for  appellant  Clegg 
&  Qolntero,  for  appellee 

NICHOLLS,  J.  Jules  J.  Kunemann  died 
intestate  Is  New  Orleans  on  the  28tb  of  Feb- 


ruary, 1894,  leaving  a  widow,  bat  iio  Cblldrai 
and  a  mother.  His  succession  was  not  opened 
until  the  2lBt  of  July,  1904,  when,  redtlBS 
the  tact  of  his  death  and  her  relationship  to 
him,  the  mother  applied  to  be  appointed  ad- 
ministratrix thereof.  No  opposition  having 
been  made,  she  was  so  appointed,  and  re- 
ceived letters  as  such  on  the  7th  of  July  of 
that  year. 

An  Inventory  of  the  property  of  the  snc- 
cession  on  the  Ist  of  July,  1904,  was  made. 
The  only  asset  figuring  on  that  Inventory  was 
described  as  "a  certain  claim  of  63  shares  of  a 
company,  tbe  exact  name  of  which  is  Soclete 
Anonyme  des  Lieges  des  Harendas  et  de  la 
Petite  Kabylle,"  on  deposit  with  the  Banque 
Commerdale  et  Industrielle  of  Paris,  France, 
which  was  appraised  at  the  sum  of  $5,000. 

On  tbe  4th  of  May,  1905,  the  administratrix 
filed  a  final  account  of  administration  and 
tableau  of  distribution,  from  which  it  ap- 
peared that  the  proceeds  of  sale  of  the  63 
shares  of  stodc,  appraised  at  $5,000,  amounted 
to  $13,219. 

The  account  showed,  after  deducting  the 
expenses  of  administration,  an  amount  of 
$11,710,  which  acoonntant  proposed  to  dis- 
tribute among  the  heirs  of  the  deceased ;  and. 
as  she  was  the  sole  and  only  forced  heir,  she 
was  the  party  entitled  to  receive  the  balance 
shown. 

The  widow  of  the  deceased  opposed  tbe  ac- 
count She  averred  that  at  the  time  of  the 
death  of  her  husband  he  was  comparatively 
rich,  and  opponent  was  then  and  still  was  in 
destitute  drcumstances,  and  by  reason  there- 
of she  was  entitled  to  the  marital  forth  of  her 
husband's  estate.  She  averred  that  the  sum 
realized  in  the  matter  of  the  succession  had 
been  only  recently  recovered  and  made  availa- 
ble by  and  through  the  administration  of  the 
Bucoeasion. 

She  subsequently  filed  a  supplemental  op- 
position, in  which  she  prayed,  should  it  be 
held  that  she  was  not  entitled  to  the  marital 
fourth,  that  she  was  at  least  entitled  to  tbe 
$1,000  accorded  by  law  to  a  widow  in  neces- 
sitous circumstances. 

The  district  court  decreed  that  the  opposi- 
tion and  supplemental  opposition  of  the 
widow  be  dismissed  at  her  costs,  and  she  ap- 
pealed. 

The  evidence  disclosed  that  opponent  was 
married  to  the  deceased  on  the  4th  of  Janu- 
ary, 1893. 

Being  questioned,  on  the  trial  of  the  op- 
position, as  to  her  pecuniary  condition  at  the 
time  of  her  husband's  death,  opponent  said 
she  had  some  property  at  that  time,  but  sold 
it  soon  after  his  death;  that  after  paying 
the  mortgages  upon  the  real  estate  which  she 
then  had  there  was  very  litUe  left  for  her. 
After  her  husband's  death  she  had  been 
housekeeper  for  several  people,  and  she  had 
worked  for  some  time  as  a  servant  at  the 
St  Charles  HoteL  At  the  time  she  was  testi- 
fying she  was  In  destitute  drcumstances. 
She  did  not  have  a  dollar. 
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A.t  the  time  of  her  marriage  she  owned  a 
hooae  and  lot  on  Delord  atreet  Bbe  ER>ld  It 
about  three  montha  after  her  hosband's 
death.  The  price  of  aale  waa,  ahe  thought, 
Bomethlng  over  $3,000.  At  the  time  of  her 
marriage  ahe  owned  aome  furniture  in  a 
bouse  on  Burgundy  street  Before  her  hua- 
band'B  death  ahe  dlspoaed  of  this  furniture  for 
something  over  $2,000.  She  owned  at  the 
time  of  her  huaband'a  death  some  furniture  in 
her  house  on  Delord  street  It  was  nicely 
furnished.  She  bad  at  that  time  aome 
Jewelry.  She  had  a  watch  which  was  valued 
at  $S0O.  She  bad  several  diamond  earrings. 
Her  Jewelry  was  worth  over  $1,000.  She 
tised  to  wear  this  Jewelry  while  her  husband 
was  alive,  but  she  sold  it  after  he  died.  After 
she  Bold  out  her  proiierly  and  paid  her  debts 
she  had  nothing  left 

A  wltneas  examined  on  behalf  of  the  widow 
testlfled  that  be  had  had  charge  of  the  selling 
of  her  property  on  Delord  street;  that  after 
paying  the  mortgages  upon  it  she  received 
from  the  proceeds  of  sale  about  $200.  The 
act  of  sale  of  that  property  was  offered  In 
evidence.  It  shows  that  the  property  was 
sold  In  June.  1884,  for  $3,750;  that  at  the 
time  of  that  sale  there  were  two  notes  due  by 
her  outstanding,  which  were  secured  by  mort- 
gage upon  It — one  for  $1,000,  with  interest 
and  the  other  for  $2,000,  with  Interest.  How 
much  Interest  was  due  upon  those  notes  was 
not  made  to  appear.  One  Sykes  was  the 
holder,  at  the  time  of  the  sale,  of  both  of  the 
notes.  He  Intervened  in  the  act  of  aale, 
canceled  the  same,  and  auth<n:lzed  the  cancel- 
lation of  the  mortgages  securing  them.  The 
act  of  sale  declared  that  they  were  fully 
liquidated  out  of  the  proceeds  of  the  sale. 

The  testimony  shows  that  during  his  mar- 
riage with  opponent  Kunemann  had  a  posi- 
tion of  some  kind,  which  he  very  soon  lost 
and  from  the  time  of  losing  this  position  he 
lived  with  his  wife  at  her  house  on  Delord 
street  and  was  supported  by  her ;  that  he  had 
no  money  at  that  time,  and  no  credit  One 
witness  testlfled  he  did  not  have  a  cent  He 
did  not  have  credit  enough  to  go  in  a  barroom 
and  get  a  drink.  He  owed  the  witness  $150 
for  money  loaned  to  him,  which  he  had  never 
paid.  He  had  a  good  many  boon  companions, 
who  helped  him  when  in  distress.  He  was 
burled  at  the  expense  of  his  widow  and  of  a 
collateral  relation,  each  paying  one-half  of 
the  expenses.  It  would  appear,  however,  that 
while  this  was  ber  actual  pecuniary  condition 
in  Louisiana  during  her  marriage,  and  at  the 
time  of  hia  death,  be  none  the  less,  in  point 
of  fact  was  entitled  to  the  shares  of  stock  in 
France,  which  were  afterwards  sold  during 
the  administration  of  his  succession  and  real- 
ised the  money  which  figured  for  distribu- 
tion on  the  final  account  of  administration. 
Precisely  what  hla  situation  as  to  that  stock 
was  during  his  lifetime  Is  not  shown.  No 
one,  not  even  he  himself,  seems  to  have  at- 
tached any  importance  to  the  dalm.    He  told 


one  of  the  witnesses  that  his  father  had  lie- 
queathed  the  usufruct  of  his  property  to  bis 
own  brother  during  the  letter's  life,  and  it 
would  appear  that  bis  brother  must  have  died 
after  Kunemann  himself  had  died.  No  one 
at  Kunemann's  death  seems  to  have  bad  any 
Information  in  regard  to  it  and  informa- 
tion on  the  subject  reached  the  parties  only 
years  after  through  an  advertisement  giving 
notice  of  the  claim  and  calling  up<m  the  heirs 
of  Kunemann  to  make  themselves  known. 

Turning,  now,  to  other  matters.  It  appears 
that  prior  to  his  marriage,  Kunemann  and 
the  opponent  who  was  then  an  occupant  In 
one  of  the  houses  of  iU  fame  in  New  Orleans, 
held  Illicit  relations  with  each  other,  and 
these  terminated  In  a  marriage  between  the 
parties.  At  the  time  of  the  marriage  she  was 
the  keeper  of  a  house  of  ill  fame  on  Bur- 
gundy street  After  the  marriage  the  wife 
rentel  a  small  house  in  the  rear  of  the  city, 
and  to  which  she  and  her  husband  removed. 
The  husband  succeeded  at  that  time,  as  has 
been  said,  in  obtaining  employment  for  a 
short  time,  but  be  soon  lost  it  The  parties 
then  moved  to  the  property  on  Delord  street 
which  belonged  to  her  and  which  she  had 
up  to  that  time  rented  out  She  bad,  in  the 
meantime,  sold  out  the  Interest  which  she 
bad  In  the  Burgundy  house,  and  opened,  with 
Kunemann's  consent,  an  assignation  house  on 
the  Delord  street  property.  Kunemann  died 
at  that  house  while  matters  were  in  that  con- 
dition. The  i>artle8  during  the  marriage  had 
frequent  quarrels  and  fights,  but  the  marital 
relations  remained  unbroken  until  terminated 
by  Kunemann's  death.  It  is  not  shown  that 
during  the  marriage  the  wife  was  unfaith- 
ful to  him.  In  spite  of  their  quarrels  they 
appear  to  have  been  attached  to  each  other; 
In  fact  the  husband  executed  what  be  In- 
tended to  be  his  olographic  will,  in  which 
he  left  one  half  of  his  property  to  bis  wife 
and  the  other  half  to  his  mother.  The  In- 
strument however,  had  no  legal  force,  as  the 
date  had  been  omitted.  What  occurred  after 
Kunemann's  death  has  already  been  stated. 
The  employment  which  she  obtained  after 
Kunemann's  death  (other  than  for  a  short 
time,  that  of  a  servant  at  the  St  Charles 
Hotel)  was  that  of  houseke^ter  in  various 
houses  of  ill  fame.  At  the  time  of  giving  ber 
testimony  she  was  keeping  an  assignation 
house  in  New  Orleans. 

In  the  brief  filed  on  behalf  of  Kunemann's 
mother,  counsel  say: 

"The  marital  fourth  •  •  •  forms  the  sub- 
ject of  law  7,  title  13,  of  the  sixth  Partidas. 
•    •       • 

"Escriche,  (inoting  ley  26,  title  18,  part  5, 
ley  6  de  Foro,  says : 

"  'If,  during  the  time  of  her  widowhood,  the 
wife  should  live  Immorally,  she  will  lose,  in 
consequence  thereof,  the  marital  fourth.' 

"Febrero,  vol.  1,  p.  571,  also  says  so.  This  is 
still  the  law  of  Louisiana. 

"The  Supreme  Court,  in  Saul  v.  His  Cred- 
itors, 6  Mart  (N.  S.)  607,  16  Am.  Dec.  212, 
says :  'We  know  of  no  question  better  settled  in 
Spanish  Jurisprudence,  and  what  is  settled  there 
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cannot  be  considered  as  ansettled  here.  The  Ju- 
risprudence of  Spain  came  to  us  with  her  laws. 
We  have  no  more  power  to  reject  the  one  than 
the  other.  The  people  of  Louisiana  have  the 
same  right  to  have  their  cases  decided  by  their 
Jurisprudence  as  the  subjects  of  Spain  have, 
except  80  far  as  the  genius  of  our  government 
or  our  positive  legislation  has  changed  It'" 

'Before  the  widow  can  rightfully  claim  the 
marital  fourth  from  the  succession  of  her  hus- 
band, she  must  show  that  her  husband  "was" 
rich  and  "left  her"  in  necessitous  circumstances. 
If  she  fails  to  prove  either  of  these  two  es- 
sential facta,  her  claim  will  be  rejected.'  Suc- 
cession of  Leppelman,  80  La.  Ann.  468. 

"  'It  has  been  held  that  a  widow,  to  succeed 
in  her  claim  for  the  marital  fourth,  must  be  in 
necessitous  circumstances  at  the  time  of  the 
death  of  her  husband.'  Succession  of  Robert- 
son. 28  T^.  Ann.  832. 

"  'The  spouse  dying  rich,  possessed  of  wealth 
which  had  been  the  common  enjoyment  of  the 
'Conjugal  pair,  must  leave  the  other  In  necessi- 
tous circumstances  to  entitle  the  latter  to  the 
marital  fourth.'  Succession  of  Rogge,  50  La. 
Ann.  1228,  23  South.  933. 

"The  rights  of  the  widow  in  necessitous  cir- 
-cnmstances  must  be  tested  by  the  situation  or 
condition  at  the  date  of  the  death  of  the  de- 
ceased and  not  at  the  date  of  the  settlement 
of  the  succession.  GImble  v.  Ooode,  13  La. 
Ann.  352;  Succession  of  Norton,  18  La.  Ann. 
38;  Succession  of  Marx.  27  La.  Ann.  99;  Suc- 
cession of  Le  Sassier.  34  La.  Ann.  10G8 ;  Suc- 
-cession  of  Wellmey,  34  La.  Ann.  819 ;  Succes- 
sion of  De  Bolsblanc,  32  La.  Ann.  17. 

"The  doctrine  which  looks  to  the  posterior 
state  of  things  seems  out  of  harmony  with  the 
analogies  of  the  code  and  a  sound  legal  phi- 
losophy. Connor's  Widow  t.  Connor's  Adm'rs 
&  Heirs,  10  La.  Ann.  451. 

"The  principle  upon  which  the  law  appears 
to  be  founded  is  that  neither  of  the  married 
parties  who  have  lived  together  in  the  common 
enjoyment  of  wealth  and  of  the  position  which 
it  gives  should  be  suddenly  reduced  to  want; 
and  a  part  of  the  estate  of  the  deceased,  who 
has  died  rich,  is  appropriated  to  relieve  the  sur-. 
vivor,  who.  In  the  absence  of  it,  would  be  re- 
duced to  poverty.  Arrowsmith  v.  Qordon,  3 
La.  Ann.  105." 

Counsel  of  the  widow  opposes,  with  much 
eameatneBS,  the  declaration  made  by  the  dis- 
trict jndge  In  bis  reasons  for  Judgment  that: 

"To  grant  the  demand  of  the  marital  fourth 
'in  honorem  proeterite  matrimonii,'  to  enable 
the  claimant  widow,  'bene  et  honeste  vivere,' 
would,  under  the  facts  disclosed,  be  the  veriest 
mockery.  There  can  be  no  reason  in  justice 
or  in  law  why  the  aged  mother  of  the  deceased, 
who  is  his  forced  heir,  should  be  deprived  of 
what  has  inured  to  his  succession  for  the  bene- 
fit of  the  opponent,  who  seems  to  have  been 
the  wife  of  deceased  in  nothing  except  in  name." 

Touching  that  matter,  counsel  say: 
"This  would  seem  a  remarkable  assertion, 
in  view  of  the  fact  that  decedent  could  only 
have  married  opponent  because  of  his  infatua- 
tion for  her.  However  reprehensible  their  re- 
lations may  have  been,  her  fault  was  no  greater 
than  his.  However  low  she  may  have  descended 
in  the  social  scale,  he  followed  her  to  that  level. 
The  fact  remains,  so  far  as  the  record  shows, 
that  her  individual  life  was  mended  from  the 
time  of  her  marritlge.  She  <^uit  her  nefarious 
business,  and  went  to  live  with  him  in  a  cot- 
tage, and  there  remained  as  long  as  he  was 
able  to  support  the  simple  establishment.  There 
is  no  suggestion  that  from  that  time  until  his 
death  she  was  other  to  him  than  a  faithful 
wife.  Nor,  so  far  as  the  record  shows,  has  she 
ever  relapsed  into  her  former  existence.  And 
the  further  fact  remains  that  until  his  death 


5?*^'^''*"'  '"'  """^  supported  him,  and  when  he 
died  from  her  very  slender  means  helped  to  de- 
fray his  funeral  expenses.    •    •    • 

"To  properly  gauge  the  issues  raised  In  this 
case,  it  must  not  be  assumed  that  the  deceased 
husband  was  a  saint,  who  Inadvertently  married 
a  slDuer,  but  rather  that  he  was  a  sinner  him- 
self, who,  with  his  eyes  wide  open  to  the  sin. 
married  one  like  himself.  There  is  no  reason, 
legally  or  morally,  why  the  same  obligation 
should  not  be  imposed  upon  such  a  man,  in 
favor  of  such  a  wife,  as  would  be  imposed  upon 
the  most  orthodox  member  of  society  by  the 
most  orthodox  of  spouses.  Nor  would  there 
appear  to  be  force  in  the  suggestion  that  the 
aged  mother  of  the  deceased  is  entitled  to  any  i 
greater  consideration  than  the  widow.  The 
widow  from  her  meager  pittance  defrayed  half 
of  the  expenses  of  his  funeral.  The  mother 
J'u  nothing,  a  cousin  defraying  the  other  half. 
Had  the  mother  cast  off  the  son?  Had  she  re- 
pudiated him?  Did  his  death  bring  no  forgive- 
ness"/ The  record  is  silent  as  to  this.  Be  that 
as  it  may,  it  must  be  borne  in  mind  that  the 
daim  of  the  widow  merely  voices  the  claim  of 
her  dead  husband ;  for,  in  his  last  olographic 
will,  or  what  would  have  been  a  will  but  for 
the  chance  omission  of  a  figure,  he  left  her  one- 
half  of  his  estate.  Whatever  opponent  may 
hare  been  to  the  world,  she  was  the  wife  of  the 
decedent.  His  affection,  regard,  or  considera- 
tion, as  the  case  may  be,  is  evidenced  by  the 
fact  that  in  dying  he  left  to  her,  or  intended 
to  leave  to  her,  oy  last  will  and  testament, 
one-half  of  his  estate.  It  is  submitted  that 
she  is  in  no  manner  unworthy  of  the  protection 
of  the  law." 

Touching  the  date  at  which  the  condi- 
tion of  the  survivor  should  be  considered 
with  reference  to  a  right  to  demand  the 
marital  fourth,  counsel  quotes  from  Merlin's 
Repertoire  de  Jurisprudence,  25,  26,  p.  176, 
178,  as  follows: 

"Pour  juger  si  le  snrvlvant  des  deux  epoux  est 
dans  le  cas  d'exiger  la  quarts,  faut-il  considerer 
1  6tat  de  sa  fortune  an  moment  prficis  de  la  mort 
du  predecede?  Peut-on  refuser  cette  quarte  a 
une  femme  qui,  s'Stant  trouvte  pauvre  au  prem- 
ier instant  de  sa  viduite,  est  ensuite  devenue 
nche?  Est-on,  an  contraire,  oblige  de  la  don- 
ner  ft  une  femme  qui  jouis-soit,  a  la  meme 
6poque,  d'un  blen  sufficisant  pour  son  eutre- 
tien,  et  gui,  ensuite,  a  tout  perdu? 

"Dumonlin  sur  le  conseil  26  de  Dedus  Barry, 
llv.  18,  c.  4,  No.  12,  et  Lebrun,  distinguent 
le  cas  ou  le  changement  de  fortune  a  suivi  de 
pr6s  la  mort  du  pr^dteSde,  de  celni  on  11  n'eet 
survenu  que  long  temps  apr^s.  Si  la  femme 
qui  etait  pauvre  an  moment  de  la  mort  (dit 
Lebrun)  recueille  une  ample  succession  peu  de 
jours  aprte,  il  ne  lui  est  point  du  de  quarte. 
SI  an  contraire,  paraisant  assez  bien  dans  ses 
affaires,  lors  mCme  du  decte,  elle  vient  a 
etre  rninfe  qnelqne  temps  aprte  par  une  in- 
cendie  ou  par  un  naufrage,  efle  pent  demander 
le  quarte.  Que,  si  ces  changements  arrivent 
long-temps  aprSs  la  mort  du  mari,  il  faut 
laisser  les  choses  dans  I'etat  qu'elles  sont." 

Regarding  the  contention  made  ttaat  the 
widow's  claim  was  stale  and  tardily  present- 
ed, counsel  quote  from  Vasseur  t.  Dupre, 
8  La.  Ann.  488,  Durlaux  t.  Doiron,  8  Bob. 
101,  Succession  of  Newman,  27  La.  Aiiu. 
593,  and  Succession  of  Plffet,  80  La.  Ann 
560,  2  South.  210,  to  show  that  until  the  suc- 
cession of  the  deceased  was  liquidated  It 
was  impossible  to  ascertain  whether  he  or 
she  had  died  rich,  and  unless  he  or  she  bad 
died  so,  and  the  survivor  was  in  necessitous 
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circamBtancea,  the  marital  fourth  was  not 
due;  that  It  was  a  portion  allowed  in  tlie 
settlement  of  the  succession,  and  a  right  to 
be  asserted  in  the  court  charged  with  the 
settlement  of  the  succession;  that  it  was 
In  time.  If  It  came  up  by  way  of  opposition 
to  the  final  account  of  administration.  Coun- 
sel cite  several  cases  where  the  claim  was 
allowed,  though  not  advanced  until  nine 
years  after  the  death  of  the  wife. 

This  subject  or  one  kindred  to  it,  was  dis- 
cussed in  Blchard  ▼.  Lazard,  108  La.  649^ 
82  South.  S68,  where  many  of  the  authorities 
bearing  on  the  subject  were  collated. 

We  are  much  Impressed  by  some  of  the  ar- 
guments advanced  by  counsel  of  the  widow. 
Under  ordinary  circumstances  the  relations 
of  the  spouses,  as  between  themselves,  might 
carry  weight,  as  would  also  their  wishes  and 
desires.  It  Is  undoubtedly  true,  as  stated 
by  counsel,  that  in  this  case,  however  repre- 
hensible the  conduct  of  these  parties  was, 
▼lowed  from  and  Judged  by  the  standards 
of  virtue  and  morality,  the  widow  was  none 
the  leas,  during  her  marriage,  kind  and  con- 
siderate In  many  respects  to  her  husband, 
and  that  she  carried  out  with  respect  to 
blm  many  of  the  obligations  of  a  dutiful 
wife.  There  Is  nothing  showing  that  she 
was  unfaithful  to  him  while  she  stood  relat- 
ed to  him  as  his  wife.  It  is  also  true  that. 
In  spite  of  the  quarrels  between  them,  she 
held  his  affections  towards  her  to  the  last 
Who  was  to  blame  in  respect  to  the  quarrels 
between  them  Is  not  shown  by  the  record. 
We  cannot  however,  overlook  the  fact  that 
the  source  of  the  risht  to  the  marital  fourth 
Is  derived  from  th'law  itself,  and  that  the 
will  of  the  lawmaker  as  to  the  terms  and  con- 
ditions under  which  it  should  be  exercised  is 
to  be  looked  for  and  ascertained  by  the 
courts,  and  not  the  will  of  the  spouses  them- 
selves. The  courts  are  bound  to  conflne  the 
exercise  of  the  right  to  the  class  of  cases 
proper  for  the  execution  of  the  purposes 
which  the  lawmaker  had  in  view. 

The  claim  of  the  widow  in  this  ease  la 
advanced  under  very  peculiar  circumstances. 
Neither  of  the  spouses  could  be  said  to  have 
had  the  advantages  of  wealth  or  riches  dur- 
ing the  marriage.  Whatever  rights  or  claims 
the  husband  may  have  had  at  that  time  to 
property,  they  were  very  remote,  and  exer- 
cised no  influence  whatever  upon  the  exist- 
ing condition  or  mode  of  life  of  the  spouses. 
The  husband  during  the  marriage  was  prac- 
tically and  substantially  penniless,  a  pauper, 
dependent  upon  and  receiving  his  suwort 
from  his  wife.  As  between  the  two  at  that 
time,  the  wife  was  the  better  off  pecuniarily. 
So  far  from  any  means  left  by  the  husl>and 
at  his  death  enabling  her  to  continue  for 
a  period  at  least  in  a  position  of  comparative 
affluence^  or  the  fact  of  his  death  changing 
her  condition  suddenly  for  the  worse  or  re- 
ducing her  to  poverty  or  want  (which  this 
court  has  several  times  declared  was  the 
89  SO.— 45 


purpose  and  object  of  the  law  to  avoid),  that 
fact  really  bettered  her  condition  and  relieved 
her  from  pecuniary  burdens  up  to  that  time 
existing.  Neither  she  nor  any  one  else  in 
Louisiana  had  knowledge  of  or  could  locate 
any  claim  to  proi>erty  which  was  held  by  blm 
«r  which  she  could  utilize. 

Information  of  the  claim  held  by  him 
only  came  to  light  years  after  his  death. 
During  all  that  time  the  situation  of  affairs 
existing  at  his  death  had  continued  unchang- 
ed and  had  become  fixed.  To  recognize  the 
widow's  claim  now  would  not  have  the  effect 
of  continuing  her  In  a  condition  of  compara- 
tive affluence  In  which  she  had  been  left,  but 
of  placing  her  in  a  new  position  and  one  she 
bad  at  no  time  possessed. 

The  claim  of  the  widow  under  the  statutes 
of  the  state  to  $1,000  as  a  widow  bi  necessi- 
tous circumstances  is  not  pressed  by  counsel. 

Conceding  that  she  might  have  been  en- 
titled to  that  amount  there  is  no  basis  fur- 
nished us  by  the  record  by  means  of  which 
the  amount  she  could  demand  could  be  fixed. 
She  certainly  had  some  means  when  her  bus- 
band  died.  Bxactly  how  much  we  do  not 
know. 

For  the  reasons  herein  assigned,  the  Judg- 
ment appealed  from  Is  afllrmed. 

PROVOSTT,  J.,  concurs  on  the  ground 
that  the  husband  did  not  die  rich.  MON- 
BOB,  Jn  concurs  for  the  same  reason. 
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No.  15,844. 

MARTBL  et  al.  ▼.  JENNINOS-HBYWOOD 

OIL  STNDICATB  «t  aL 

In  re  MARTBL  et  aL 

(Supreme  Court  of  Louisiana.    Nov.  20,  1905.) 

1.  SHSBim   ANO    CORSTABUCS— InOKMHrrT — 
Right  to  Rbqxjibe. 

The  law  contemplates  that  the  sheriff  may 
require  aecurity  for  his  costs  and  may  recover 
tile  same  from  the  plaintiff,  and  his  right  to  do 
so  is  not  effected  by  the  fact,  that,  as  between 
the  plaintiff  and  the  defendant,  the  latter  may 
l>e  condemned;  hence,  notwittustandlng  that  by 
Judgment  of  this  court,  a  defendant  is  condemn- 
ed (in  favor  of  the  plaintiff)  to  pa^  costs,  the 
judge  of  the  dlBtrict  court  has  Jurisdiction  as 
between  the  plaintilf  and  the  sheriff  to  require 
the  former  to  pay  them  or  to  give  bond. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Gent  Dig.  Sheriffs  and  ConsUbles,  S  180.] 

2.  PaoHiBmoH— Whsh  Issuxs. 

Where  the  Jnd^  of  the  district  court  is 
vested  with  Jurisdiction  to  render  a  Judgment 
from  which  an  appeal  lies,  a  writ  of  prohibi- 
tion to  restrain  the  execution  of  such  Judgment 
will  not,  ordinarily,  issue  from  this  court 

[Ed.  Note. — For  cases  In  point  see  voL  40, 
Cent  Dig.  Prohibition,  {{  6,  7.] 

(Syllabus  by  the  Court) 

Action  by  J.  Sully  Martel  and  others 
against  the  Jennlngs-Heywood  OU  Syndicate 
and  others.  Rule  on  application  by  the 
sheriff  for  plaintiffs  to  furnish  a  provisional 
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bond.    Application  of  plaintiffs  for  writ  of 
prohlbitloD.    Dlemlssed. 

See  89  South.  441. 

Rehearing  denied  December  18,  1905. 

Richardson  &  Soulfi,  J.  Sully  Martel  and 
D.  Caffery  &  Son,  for  relators.  Respondent 
Judge,  pro  se.  Medlenka  &  Taylor,  for  re- 
spondent sheriff. 

Statement  of  the  Case. 

MONROE,  J.  The  case  as  presented  by 
the  petition  herein,  the  exhibits  annexed, 
and  the  return,  Is  as  follows : 

In  1901,  Laurent  Arnaudet  and  Jules  Clem- 
ent, owners  of  contiguous  tracts  of  what 
were  believed  to  be  oil  lands,  in  the  parish 
of  Acadia,  united  In  a  lease  of  the  same  to  A. 
C.  Wllkins,  by  whom  the  lease  was  trans- 
ferred to  S.  A.  Spencer  ft  Co.,  who  thereup- 
on entered  Into  a  special  contract  with  Clem- 
ent for  the  development  of  oil  and  gas  upon 
the  tract  belonging  to  him.  Thereafter, 
Arnaudet  brought  suit  to  set  aside  the  lease 
Into  which  he  had  entered  and  to  enjoin  Wll- 
kins and  Spencer  &  Co.  from  operating  upon 
his  tract,  and,  shortly  afterwards,  a  concern 
called  the  Corkran  Oil  &  Development  Co., 
brought  suit  for  the  recovery  of  both  the 
Arnaudet  and  Clement  tracts.  For  the  pur- 
poses of  this  litigation,  and  perhaps  other 
purposes,  Arnaudet  engaged  the  professional 
services  of  tiie  relators  (who  are  members 
of  the  bar),  and,  by  way  of  compensation, 
conveyed  to  them  an  undivided  one-fifth  inter- 
est In  the  land  owned  by  him.  Subsequently, 
the  injunction  suit  brought  by  Arnaudet  wan 
dismissed,  pursuant  to  a  compromise  agree- 
ment whereby  the  Jennings-Heywood  Oil 
Syndicate  became  the  lessees  of  Arnaudet, 
and,  thereafter,  the  relators  brought  suit  to 
be  recognized  as  owners  of  the  one-flfth  in- 
terest in  the  property  leased  and  in  the  prod- 
ucts thereof,  and  for  the  cancellation  of 
such  leases  as  might  affect  the  rights  so  as- 
serted, and,  at  their  instance!  a  Judicial 
sequestration  was  issued  under  which  the 
sheriff  was  directed  to  take  possesion  of  the 
oil  on  hand  and  as  produced.  After  bearing, 
the  sequestration  was  set  aside  by  the  dis- 
trict court  and  the  plaintiffs  (relators  here- 
in) appealed  to  this  court,  where  in  February, 
1905,  judgment  was  rendered.  In  effect,  as 
follows,  to  wit: 

"Decreed  that  plaintiffs  be  recognized  as  the 
owners  of  an  undivided  one-fift!i  interest  in  the 
Arnaudet  tract,  free  from  all  leases,  that  they 
recover  from  the  defendants  (Jennings-Hey- 
wood Oil  Syndicate),  its  lessees,  etc.,  one-fifth 
of  all  the  oil  produced  by  them  on  the  said 
tract,  on  their  (plaintiffs)  reimbnising  one- 
flfth  of  all  the  expenses,  ordinary  or  incidental, 
incurred  in  producing,  transporting,  preserving, 
and  selling  the  same;  that  this  cause  be  re- 
manded, with  leave  to  amend,  for  the  purpose 
of  determining  the  quantity  of  oil  to  which 
plaintiffs  are  entitled  and  the  expenses  to  be 
reimbursed  or  deducted,  and  for  an  account- 
ing between  the  parties;  and  it  is  finally  or- 
dered and  decreed  that  the  writ  of  sequestration 
herein  be  reinstated  and  maintained,  and  that 


the  defendants  pay  all  costs  of  snlt."  Martel 
T.  Jennings-Heywood  Oil  Syndicate,  88  South. 
268.  114  La.  8R7. 

After  the  case,  as  thus  remanded,  reached 
the  district  court,  the  petition  was  amendedU 
an  accounting  was  ordered,  a  report  was 
made  by  an  expert  or  auditor,  and  a  quantity' 
of  oil,  exceeding,  as  relators  alleged,  f  10,000 
In  value,  was  found  to  belong  to  them.  No 
definitive  result  In  the  way  of  a  Judgment 
was  however  arrived  at,  and,  in  the  mean- 
while, the  sheriff,  in  the  keeping  and  stor- 
ing, and  in  providing  for  the  making  and  pre- 
serving of  a  record  of  the  oil  produced  and 
disposed  of,  was  subjected  to  a  very  heavy 
expense,  which  neither  of  the  litigants  ap- 
pear to  have  been  anxious  to  reimburse 

In  June  of  this  year,  he,  the  sheriff,  pre- 
sented to  the  relators  a  bill  fOr  ^sts,  amount- 
ing to  $1,411.65,  and  running  to  May  Slst, 
and  relators,  attaching  It  thereto,  filed  a  peti- 
tion alleging  the  Judgment  of  this  court 
condemning  the  defendant  to  pay  costs,  far- 
ther alleging  that  the  sheriff  asserted  tliat 
they,  as  plaintiffs,  were  primarily  liable  to 
him,  and  praying  that  the  defendant  be  order- 
ed to  show  cause  why  said  costs  should  not  be 
taxed  against  it,  and,  after  hearing,  there 
was  Judgment  (July  24,  1005)  condnnning 
the  defendant  to  pay  all  costs  incurred  up  to 
the  date  of  the  Judgment  of  this  court,  in- 
clusive, with  the  exception  of  two  items, 
and  further  ordering  that  all  (the  other  costs 
charged  on  the  bill  and  arising  subsequently 
to  said  Judgment,  a>walt  the  final  determina- 
tion of  the  cause,  the  Judge  being  of  the 
opinion  that  the  defendant  could  not  l>e  con- 
demned therefor  until  the  suit  for  account- 
ing should  have  been  fliflilly  disposed  of. 

Following  this,  on  Octobw  10th,  the  sheriff 
filed  a  rule  against  both  plaintiffs  and  de- 
fendant to  require  the  payment  of  costs  al- 
ready Incurred  and  security  for  those  to  be 
incurred,  which  rales  were  made  returnable 
on  November  6th.  Thereafter,  he  filed  a  peti- 
tion alleging  that  the  trial  of  the  rale  so 
taken  against  plaintiffs,  was  nearly  30  days 
off,  that  heavy  costs,  in  addition  to  those  al- 
ready due,  would  accrue  In  the  meanwhile, 
and  that  be  was  without  protection,  and  be 
prayed  that  the  plaintiffs  (relators  herein)  be 
ordered  to  furnish  a  provisional  bond  for 
costs  in  the  sum  of,  at  least,  $1,695.26,  and  tlie 
Judge  a  quo,  on  October  16tb,  made  the  fol- 
lowing order,  to  wit: 

"PlaintifTs  •  •  •  are  hereby  ordered,  with- 
in five  days  to  famish  a  provisional  bond  for 
costs  in  the  sum  of  $10,000  in  favor  of  the 
sheriff,  *  *  *  to  secure  him  in  all  costs 
already  incurred,  and  those  which  may  accrue 
pending  the  trial  of  the  rale  to  tax  costs." 

The  relators  complain  of  tliis  order,  and 
pray  that  the  Judge  and  the  sheriff  be  pro- 
hibited from  enforcing  it,  on  the  grounds : 

(1)  That  it  is  in  violation  of  the  decree  of 
this  court  (already  recited)  condemning  the 
defendant,  syndicate,  to  pay  costs,  and  that 
the  Judge,  therefore,  exceeded  his  Jorlsdictiou 
In  making  it. 
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(2)  That,  prior  to  tbe  makliig  of  said  or- 
der, relators  had  been  ordered  to  show  cause 
why  they  should  not  give  bond  for,  and  pay 
costs. 

(?)  That,  under  section  5  of  Act  No.  203, 
p.  490  of  1898,  the  Judge  was  unauthorized 
to  make  such  an  order  upon  the  application 
of  the  sheriff. 

(4)  That  there  is  now  pending  In  this  court 
an  application  for  a  mandamus  to  compel  the 
Judge  to  order  the  defendant  to  pay  costs. 

The  sheriff  has  made  a  return  in  writing 
to  tbe  following  effect,  to  wit: 

That  m  a  suit  in  which  relators  are  plain- 
tiffs, and  at  their  Instance,  a  Judicial  seques- 
tration was  ordered,  under  which,  respond- 
ent took  Into  his  possession  large  quantities 
of  oil,  which  was  to  be  held  pending  an 
accounting  between  the  parties,  that  no  ad- 
justment of  account  has  yet  been  reached, 
and  that  that  branch  of  tbe  litigation  is  not 
even  fixed  for  trial.  That  in  the  meanwhile 
he  is  subjected  to  a  heavy  outlay  of  money 
for  storage,  keeper's  fees,  etc,  for  the  reim- 
bursement of  which .  relators,  as  plaintiffs 
In  the  case,  are  primarily  liable.  That  pend- 
ing the  delay  for  the  bearing  of  the  rules 
which  have  t>een  taken,  the  costs  are  ac- 
Tumulatlng  at  tbe  rate  of  about  $400  per  day; 
and  that  by  reason  of  the  absence,  in  Wash- 
ington City,  of  one  of  the  relators,  who  is 
their  leading  counsel,  over  20  days  must 
elapse  before  the  rules  can  be  tried.  He 
shows  that  he  has  no  means  of  compelling 
the  defendant  to  pay  tbe  costs  or  to  furnish 
a  bond,  that  tbe  plaintiffs  (relators  herein) 
are  primarily  liable  therefor,  and  that  he 
has  no  other  remedy  than  tbat  which  he  is 
now  seeking.  He  further  shows  that,  by  pro- 
ceeding on  his  behalf  and  obtaining  a  Judg- 
ment condemning  defendant  to  pay  the  costs 
.  incurred  up  to  and  inclusive  of  tbe  Judg- 
ment of  this  court,  relators  have  recognized 
tbe  Jurisdiction  of  the  Judge  a  quo  in  the 
matter,  and  he  denies  that  relators'  applica- 
tion to  tbis  court  for  a  writ  of  mandamus  to 
compel  said  Judge  to  order  the  defendant  to 
pay  the  costs  herein  involved,  operates  to 
stay  his  proceedings  to  recover,  or  secure 
Iiimseif  with  respect  to  the  costs  due  him  by 
said  relators.  Further  answering,  respond- 
ent refers  tbe  court  to  sections  1  and  6  of 
Act  No.  203,  pp.  485,  490,  of  1808,  as  authority 
for  his  action,  but  be  alleges  tliat  he  is  en- 
titled to  proceed  without  special  statutory 
enactment,  since  he  cannot  be  compelled  to 
assume  the  risk  and  bear  the  burden  of  the 
litigation  in  which  the  relators  find  it  to 
their  interest  to  indulge. 

The  return  of  tbe  Judge  covers  substantial- 
ly tbe  same  ground  as  that  of  the  sheriff. 
He  denies  that  he  has  exceeded  his  authority, 
and  alleges  tbat  tbe  sheriff  is  entitled  to  pro- 
tection pending  tbe  final  decision  of  the  case, 
and  that  be  Is  acting  in  compliance  with  tbe 
law.  He  further  alleges  that  the  Judgment 
of  this  court  orders  the  sheriff  to  hold  all 
.tbe  oU  seized  during  the  pendency  of  this 


suit,  and  nntll  a  final  accountlag.  Tbat 
there  has,  as  yet,  been  no  such  accounting. 
Tbat  the  matter  has  not  been  fixed  for  trial, 
and  that  tbe  plaintiffs,  being  primarily  liable 
for  the  costs,  It  is  bis  duty  to  see  that  the 
officers  of  the  court  are  protected  with  re- 
spect thereto.  That  in  the  proceeding  taken 
by  tbe  relators  to  compel  tbe  defendant  to 
pay  costs,  respondent  decided  that  said  de- 
fendant was  liable  for  costs  Incurred  up  to, 
and  inclusive  of,  tbe  Judgment  of  the  Supreme 
Court,  but  tbat  no  portion  of  the  costs  de- 
manded in  said  proceeding,  which  liad  been 
subsequently  Incurred,  could  be  taxed  against 
defendant  until  a  final  decision  should  be 
rendered  in  the  case,  and,  then,  only  in  evoit 
of  the  def^danf  B  being  cast,  and  that,  in 
bringing  said  proceeding  and  submitting  to 
said  Judgment,  relators  acknowledged  the 
Jurisdiction  of  respondent  and  cannot,  by 
means  of  this  application  for  a  writ  of  pro- 
hibition, reopen  a  question  which  they  should 
have  bad  reviewed  by  appeal  from  respond- 
ent's said  Judgment  Respondent  further 
avers  that  pending  a  final  decision  on  the  ac- 
counting and  settlement  which  is'  to  take 
place  between  tbe  plaintiffs  and  defendant  in 
tbe  litigation  in  question,  the  sheriff  Is  hold- 
ing an  Immense  quantity  of  oil  under  an 
order  of  court,  and  is  compelled  to  pay  out 
large  amounts  monthly  for  storing  and  pre- 
serving the  same,  and  that,  standing  in  the 
same  relation  thereto  as  In  the  case  of  an 
ordinary  sequestration,  the  plaintiffs  are 
bound  to  advance  the  costs  which  it  is  neces- 
sary so  to  disburse  or  incur. 

Opinion. 

1.  If  the  decree  of  this  court  which  has 
been  recited  in  tbe  foregoing  statement  were 
properly  susceptible  of  the  interpretation  tbat 
it  condemns  the  defendant  to  pay  not  only 
the  costs  already  incurred,  but  those  there- 
after to  be  incurred  in  a  prospective  litiga- 
tion, in  which,  for  anght  that  tbe  court  knew, 
or  now  knows,  it  may  turn  out  ttiat  the  bal- 
ance of  Indebtedness  is  In  favor  of  the  de- 
fendant, nevertheless,  as  between  the  sheriff, 
whose  services  the  plaintiffs  have  invoked, 
and  the  plaintiffs,  the  latter  are  liable  for 
tbe  costs  whether  incurred  or  to  be  Incurred. 
In  an  ordinary  suit  on  a  promissory  note, 
where  Judgment  for  plaintiff  is  affirmed,  tbe 
defendant  is  condemned  to  pay  tbe  costs,  and 
it  is  no  doubt  a  matter  of  Interest  to  tbe 
plaintiff  that  be  should  do  so,  but  tbe  clerk 
and  tbe  sheriff  are  not  concerned,  since  they 
have  the  right  to  recover  their  costs  from  the 
plaintiff  whether  the  defendant  pays  or  not. 
If  the  plaintiff  have  Judgment  against  the  de- 
fendant for  bis  costs,  so  much  tbe  better  for 
him,  he  may  issue  execution  on  it  But  sup- 
pose, whilst  refusing  to  pay  the  costs  to  those 
by  whom  they  have  been  earned,  he  also  re- 
fuses to  issue  execution,  what  are  they  to  do? 
The  Judgment  does  not  run  in  their  favor, 
and  they  cannot  control  its  execution.  If. 
therefore,  they  were  not  authorized  to  re- 
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cover  their  costs  from  the  litigant  to  whom 
the  service  had  been  rendered,  they  would 
be  wlthont  remedy.  The  qnestlon  Is,  bow- 
ever,  governed  by  law,  which  spedflcally  pro- 
vides that  costs  shall  be  recovered  and  se- 
curity therefor  exacted  from  the  plaintiff 
(section  S,  Act  No.  203,  p.  490,  of  1898),  and 
that  the  judge,  certain  conditions  being  com- 
piled with,  shall  order  execution  to  issue  or 
bond  to  be  furnished  as  the  case  may  be. 
There  was  therefore  no  lack  of  jurisdiction  In 
the  Judge  a  quo  for  the  making  of  the  order 
here  complained  of.  This  disposes  of  the 
first,  third  and  fourth  grounds  as  heretofore 
stated,  upon  which  the  relators  re^.  The 
second  ground  set  up  Is  that  wl^  the  order 
was  made  there  was  pending  against  the  re- 
lators a  rule  for  costs  or  for  security. 

If,  however,  there  was  error  In  making  the 
order  under  such  circumstances  (and  we  ex- 
press no  opinion  on  that  point),  It  was  not 
one  which  goes  to  the  Jurisdiction  of  the 
judge,  and  does  not  therefore  afford  suffi- 
cient basis  for  an  application  for  the  writ  of 
prohibition;  the  more  iiartlcularly  as  the  re- 
lators hiad  a  remedy  by  appeal. 

It  Is  therafore  ordered,  adjudged,  and  de- 
creed, that  the  restraining  order  herein  made 
be  rescinded,  that  the  relators'  demands  bo 
rejected,  and  that  this  proceeding  be  dls- 
luissed  at  their  cost 

PBOVOSTT,  J.,  concurs  In  the  Aecrea 


aiS  I<a.) 

No.  16,827. 

MASTBL  at  «L  V.  JBNNINGS-HBTWOOD 

OIL  SYNDICATE  «t  aL 

In  re  IIARTEL  et  al. 

(Supreme  Court  of  Louisiana.    Nov.  20,  1905.) 

Costs— AppuoATioif  ron  Tazatior— Dkcbkb 

or  SuPBEicK  (3otna— ConsmucTioN. 
The  judgment  of  the  Supreme  Court  in  the 
suit  of  .1.  Sully  Martel  v.  Jennings-Heywood 
Oil  Syndicate,  88  South.  268,  decreeing  that  the 
defendants  should  pay  the  coats,  referred  to 
the  costs  up  to  the  aate  of  the  rendition  of  tliat 
judgment.  The  question  of  future  coats  as  be- 
tween the  parties  to  the  litigation  was  by  its 
terms  left  open  to  be  passed  upon  by  the  district 
court  on  the  determination  of  the  iasnea  for 
which  the  case  was  remanded.  The  district 
judge  so  decided  wlwin  called  on  to  tax  the  coats. 
His  oourae  was  not  in  violation  of  the  judg- 
ment of  the  Supreme  Court  Relators'  appli- 
cation to  have  the  costs  taxed  was  premature. 
The  decision  of  the  Supreme  Court  in  State 
ex  rel.  Benton  v.  Thompson,  80  South.  899, 
106  La.  395,  is  reaffirmed. 

(Syllabus  by  the  Court) 

Action  by  J.  Sully  Martel  and  others 
against  the  Jennings-Heywood  Oil  Syndicate 
and  others.  Application  for  a  writ  of  man- 
damus on  the  relation  of  plaintiffs  against 
the  judge  of  the  district  court    Writ  denied. 

See  39  South.  Ml. 

Rehearing  doiied  December  18,  1905. 

D.  Caffery  &  Son,  J.  Sully  Martel,  and 
Richardson  St  Soul6,  for  rolators.  Respondent 
Judge,  pro  ae. 


Statement  of  tbe  Caaa 

NI0H0LL6,  J.  In  their  appUcatlon  for  a 
mandamus  relators  (who  wera  plaintlfCs  in 
the  suit  of  J.  Sully  Martel  v.  Jennings-Hey- 
wood OH  Syndicate  et  al.,  38  South.  268,  on 
tbe  docket  of  the  Supreme  Oourt)  aver :  Tliat 
a  final  Judgment  bad  been  rendered  in  tliat 
suit  recognizing  plalntifTs  to  be  the  owno^ 
of  an  undivided  one-fifth  Interest  of  a  car- 
tain  tract  of  land  described  in  their  petition, 
and  of  all  the  oil  produced  therefrom,  and 
aflso  reinstating  a  writ  of  sequestration, 
which  had  been  issued  in  said  suit  against 
the  oil  produced  from  said  property.  That 
this  honorable  court  further  rendered  Judg- 
ment condemning  the  Jennings-Heywood  Oil 
Syndicate,  defendant  in  said  suit,  a  corpo- 
ration organized  under  the  laws  of  Louisiana 
and  domiciled  In  the  parish  of  Calcasieu, 
Alba  Heywood,  being  president  of  same,  to 
pay  all  the  costs  therefor.  That  said  suit 
was  remanded  to  the  lower  court  for  tbe 
sole  and  only  purpose  of  enabling  an  account- 
ing to  be  had  between  tbe  parties,  to  arrive, 
at  the  quantity  of  oil  produced,  and  at  the 
actual  expense  of  producing,  preserving,  and 
marketing  same,  which  expense  was  to  be 
paid  by  petitioners  before  being  placed  in 
possession  of  said  oil. 

That  upon  said  cause  being  remanded  tbe 
Honorable  Philip  S.  Pngh,  judge  of  the 
Eighte«ith  Judicial  district  court,  from  which 
said  cause  was  appealed,  promptly  ordioed 
tbe  reissuance  of  the  said  sequestration  as 
decreed  by  this  honorable  court,  and  that 
under  said  sequestration  the  sheriff  seised 
and  took  into  his  possession  something  over 
a  million  and  half  barrels  of  oil,  which  oil 
he  has  continued  to  bold  down  to  the  present 
time. 

That  J.  L.  Murrel,  tbe  shoriff  of  the  parish 
of  Acadia,  had  Incurred  expenses  in  main- 
taining said  sequestration  of  $1,767.50  from 
the  date  of  the  reissuance  thereof,  under  the 
Judgment  of  this  court,  down  to  the  1st  day 
of  August,  1906,  which  expenses  were  for 
the  wages  of  keepers  necessarily  employed 
to  hold  and  guard  said  oil,  and  which  wen 
costs  of  court,  for  which  said  Jennlngs-H^- 
wood  Oil  Syndicate  had  been  decreed  liable 
by  this  court  That  petitioners  demanded 
payment  of  said  bill  of  the  said  Joinings- 
Heywood  Oil  Syndicate,  and  were  refused, 
and  that  thereupon  petitioners  Instituted  a 
rule  before  said  Honorable  Philip  S.  Pugh, 
Judge,  to  show  cause  why  said  costs  should 
not  be  taxed  against  said  Jennings-Heywood 
Oil  Syndicate  under  the  aforesaid  Judgment 
of  this  court,  but  that,  after  hearing  said 
rule  to  show  cause,  said  Philip  S.  Pugh  de- 
clined to  tax  same  against  said  Jennings- 
Heywood  Oil  Syndicate,  as  he  was  imperative- 
ly required  to  do  under  the  aforesaid  judg- 
ment of  this  court  That,  in  order  to  compel 
the  enforcement  of  the  Judgment  of  this 
court  mandamus  should  Issue  against  said 
Pblllp  S.  Pugh,  Judge,  ordering  and  com- 
manding him  to  tax  said  costs  against  8al(f 
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Jennings-Heywood  Oil  Syndicate.  Tbat  due 
notice  bad  been  given  in  writing  to  the 
cotmsel  for  tbe  Jennlnga-Heywood  Oil  Syn- 
dicate and  to  PhlUp  S.  Pugb,  judge,  of 
petltlonen'  Intention  to  apply  for  tbla  man- 
damna. 

In  view  of  the  premlsea  petltlonen  pray* 
ed  that  a  mandamus  laane  herein  ordering 
and  commanding  said  PhlUp  S.  Pngh,  Jndge, 
to  enforce  the  Judgment  of  this  court  hereto- 
fore rendoed  In  the  above  numbered  and 
entitled  cause,  by  taxing  against  the  Jea- 
nlngs-Heywood  Oil  Syndicate  as  costs  the 
aforesaid  bill  of  the  sheriff,  incurred  In  the 
execution  of  the  writ  of  sequestration  rein- 
stated by  this  court  Petitioners  further 
prayed  that  due  notice  of  this  application 
be  given  the  parties  in  interest  and  that  they 
be  finally  awarded  such  equitable  relief  as 
might  seem  to  the  court  to  be  required. 

The  district  Judge,  having  been  ordered 
to  show  cause  why  the  application  should 
not  be  granted  and  the  writ  issued,  answer^ 
ed  that  relators.  In  behalf  of  the  sheriff  of 
the  parish  of  Acadia,  having  ruled  the  de- 
toidanta  to  show  cause  why  his  bill  should 
not  be  taxed  against  them  under  the  Judg- 
ment rendered  in  the  suit  entitled  J.  Sully 
Martel  et  aL  v.  The  Syndicate,  he,  after 
hearing,  refused  to  tax  against  the  defend- 
ants all  costs  accruing  after  the  final  deci- 
sion of  the  original  action  by  the  Supreme 
Oonrt  but  did  tax  against  the  defendants 
an  costs  incurred  prior  thereto. 

That  all  future  costs  of  the  sheriff  from 
the  rendition  of  the  final  judgment  by  the 
Supreme  Court  Including  keepei;p'  fees  and 
costs  of  storage  of  oil  on  hand,  were  held 
In  abeyance  by  this  court  until  judgment 
had  been  rendered  by  this  court  in  the  ac- 
tion for  accounting,  for  which  the  case  had 
been  specially  remanded. 

That,  while  the  sequestration  was  main- 
tained and  perpetuated.  It  might  be  possible 
on  the  trial  of  the  Issues  that  the  account 
of  the  defendants  would  be  more  than  the 
Talne  of  the  oil  on  hand,  and  in  that  event 
the  coats  would  apparently  have  to  be  borne 
by  the  plaintiffs.  If,  on  the  other  hand,  the 
value  of  the  oil  exceeded  the  demands  of  the 
defendants,  then  the  costs  would  have  to  be 
borne  by  the  defendants,  and  in  either  event 
the  plaintiffs  would  be  "primarily  bound  to 
the  sheriff  for  all  costs.  It  Is  questionable 
whether  in  any  event  the  oil  Itself  could  be 
held  by  the  sheriff  for  his  costs,  and  that 
It  Is  right  and  proper  that  he  should  be  pro- 
tected in  the  exercise  of  a  ministerial  duty. 

That  the  said  relators  having  submitted 
themselves  to  the  jurisdiction  of  thltf  court 
and  having  Invoked  his  aid  In  behalf  of  the 
■berlff,  their  only  remedy  Is  by  an  appeal 
from  the  judgment  rendered  by  this  court 
•nd  not  by  a  mandamus  proceeding. 

And,  further  answering,  respondent  aver- 
red that  he  had  no  desire  to  trench  upon 
tbm  powers  of  the  upper  court,  nor  to  act 
ta   any  in«iiii«»r  contrary  to  the  judgment 


rendered,  but  that  he  considered  that  under 
the  law  this  is  a  matter  which  was  to  be 
determined  by  him  upon  the  trial  of  that 
branch  of  the  case  which  was  remanded, 
and  that  all  costs  accruing  since  the  rendi- 
tion of  the  final  Judgment  of  the  Supreme 
Court  were  to  be  considered  by  him  when 
the  suit  for  settlement  and  accounting  was 
decided,  and  that  while  defendants  'in  the 
main  action  were  responsible  for  all  costs 
up  to  the  rendition  of  the  final  Judgment 
yet  all  future  costs  were  to  be  determined 
by  this  court  as  above  stated. 

That  respondent  had  annexed  copy  of  re- 
lators' petition,  with  sberlfTs  bill  and  the 
judgment  of  the  court  thereon,  to  the  pro- 
ceedings in  No.  15,844  (In  re  J.  Sully  Martel 
et  al.,  SO  South.  706),  applying  for  writ  of 
prohibition,  to  whl<di  reference  was  now 
made. 

In  view  of  the  premises  respondent  prayed 
that  in  passing  upon  this  proceedings  the 
court  direct  bim  upon  the  point  as  to  wheth- 
er in  a  judicial  sequestration  the  oil  Itself 
could  be  held  for  costs,  whether  the  court 
has  the  authority  under  the  law  to  order 
the  same  sold  for  the  payment  of  the  sher- 
iff's costs,  and,  also,  as  to  whether  plaintiffs 
or  defendants,  ^at  whose  instance  Jbdiclal 
sequestration  was  obtained,  could  not  be 
compelled  by  law  to  advance  money  from 
time  to  time  to  pay  the  necessary  expenses 
for  the  preservation  and  storage  of  the  oil 
sequestered,  so  that  hereafter  respondent 
would  understand  what  the  court  desired, 
and  govern  himself  accordingly. 

In  view  of  the  premises  he  prayed  that 
he  be  dismissed  at  costs,  and  tbat  the  writ 
of  mandamus  herein  prayed  for  be  denied. 

Opinion. 

This  application  was  based  upon  the 
theory  and  belief  that  this  court  In  the 
judgment  rendered  by  It  in  the  suit  upon 
Its  docket  numbored  15,805,  entitled  Martel 
et  al.  V.  Jennlngs-Heywood  Oil  Syndicate, 
114  La.  851,  88  South.  258,  had,  in  decreeing 
that  the  defendants  in  that  suit  pay  all  costs 
of  suit  placed  matters  in  that  suit  as  to  costs 
in  such  a  condition  as  to  make  it  the  duty 
of  the  district  court  on  the  remanding  of  the 
case,  upon  application  made  to  it  by  the  pres- 
ent relators,  to  tax  the  expenses  which  would 
be  incurred  by  the  sheriff  (after  the  rein- 
statement by  the  district  court  of  the  seques- 
tration which  it  had  previously  set  aside)  in 
maintaining  that  reinstated  sequestration, 
and  which  expenses  wore  stated  to  amount  to 
(1,767.  That  in  refusing  to  tax  such  later 
exi>ense8  as  costs  upon  relators'  demand,  the 
jndge  was  violating  the  orders  of  this  court 
and  should  be  compelled  by  it  to  do  so  by 
mandamus.  Relators  are  in  error  in  sup- 
posing that  our  decree  covered  any  expenses 
and  costs  other  than  those  which  had  been 
incurred  up  to  the  time  of  its  rendition. 
Referring  to  that  subject  w 
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"The  question  of  expenses  !s  one  of  macfa  dif- 
ficulty and  complexity  and  the  pleadlnsa  and  the 
evidence  are  not  sufficient  to  enable  It  to  pass 
on  that  question,  and  therefore  it  is  forced  to 
remand  the  cause  on  tliat  point" 

The  cause  was  In  fact  remanded,  with 
leare  to  plaintiffs  to  amend  their  pleadings 
for  the  purpose  of  determining  tlie  qnantity 
of  oil  to  which  they  were  entitled  and  the 
expense  to  be  reimbursed  or  deducted,  and 
for  an  accounting  between  the  parties.  The 
question  of  expenses  and  future  costs  was 
left  by  our  decree  an  open  question,  to  be 
thereafter  settled  In  the  district  court 

It  Is  not  asserted  by  relators  that  any  sncb 
accounting  had  been  asked  for  or  talcen 
place  between  the  parties,  or  that  their  re- 
spective liability  as  to  such  future  expenses 
and  costs  have  as  yet  become  fixed  and 
determined.  Wedo  not  find  that  the  district 
Judge  has  refused  to  obey  our  Judgment,  and 
therefore  subjected  himself  presently  to  man- 
damus. On  the  contrary,  he  has,  according 
to  his  answer,  liquidated  and  settled  the 
rights  of  all  parties  up  to  the  time  of  the 
remanding  of  the  cause.  He  has  simply 
held  the  question  of  the  future  costs  and  ex- 
penses of  the  sheriff  in  abeyance  until  Judg- 
ment should  be  rendered  by  It  In  the  action 
for  accounting,  for  which  th#  case  has  been 
specially  remanded.  Non  constat  what  will 
be,  as  between  the  parties  to  the  suit,  the 
result  of  the  accounting.  We  do  not  think 
we  would  be  warranted  in  interfering  in  the 
case  in  Its  present  condition.  It  is  to  be 
noted  that  the  sheriff  is  not  presently  before 
the  court  seeking  a  liquidation  and  settie- 
ment  of  his  expenses,  but  that  the  plaintiffs 
are  moving  In  this  matter,  and  solely  In 
their  own  Interest 

We  do  not  think  that  this  application  for 
a  mandamus  is  well  founded.  State  ex  reL 
Benton  v.  Thompson,  106  La.  385,  80  Soxitb. 
899 ;  Code  Prac.  art.  551. 

The  district  Judge  requests  the  Supreme 
Court,  in  passing  upon  the  issue  submitted 
to  it  on  this  application,  to  instruct  him  as  to 
the  course  which  be  should  follow  touch- 
ing a  number  of  matters  which  he  sets  out; 
but  we  cannot  do  so  by  anticipation.  They 
are  matters  which  will  have  to  be  raised  and 
decided  in  the  district  court,  and  we  can  deal 
with  them  and  they  should  reach  us  on  an 
appeal.  The  orders  hereinbefore  granted  are 
set  aside,  and  relators'  application  for  a 
mandamus  is  rejected,  with  costs. 


MOTLOW  et  aL  ▼.   JOHNSON. 

(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 

1.  Oamino — Rbcovxby  of  Monet  Lost— Lia- 
bility   or    CONTBIBUTOB   TO    JOINT    FUNOS 

— Statutoby  Pbovisionb. 
Under  Code  1890,  <  2168,  providing  that 
any  person  who  has  paid  any  money,  etc.,  lost 
upon  any  game  or  wsger  may  recover  such 
money,  etc.,  by  action  commenced  within  six 
months  from  the  time  of  such  payment,  one  who 


contributes  to  a  fund  placed  as  a  bet  la  not 
liable  Jointiy  with  his  co-contributors  to  the 
loser  of  the  bet  for  the  amount  lost,  bat  is 
liable  only  for  his  proportion  of  the  winnings 
actually  received  by  him. 

[Ed.  Note. — For  cases  in  point  aee  tdL  24, 
Gent  Dig.  Gaming,  {  61.] 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Dlsqne,  Judge. 

"To  be  officially  reported." 

Action  by  Thomas  L.  Johnson  against 
Spoon  Motiow  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    BeTersed. 

Lee,  Lee  &  Lee  and  Goodhue  ft  Blackwood, 
for  appellants.  George  D.  Motley,  for  appel- 
lee. 

DENSON,  J.  Thomas  L.  Johnson  and  B. 
T.  Collier  made  a  bet  of  $750  a  side  on  the 
result  of  the  primary  election  held  in  Eto- 
wah county,  April  11, 1904,  to  nominate  candi- 
dates for  state  and  county  offices.  The  bet 
was  made  with  reference  to  the  result  of  the 
election  as  to  probate  Judge.  The  money 
($1,600)  was  placed  in  the  hands  of  one 
Miller  as  stakeholder.  Collier  won  the  bet 
and  Miller  turned  the  money  over  to  him. 
Johnson,  within  the  time  provided  by  the 
statute  (Code  1896,  {  2163),  commenced  this 
action  against  B.  T.  Collier  and  Spoon  Mot- 
low  to  recover  the  money  lost  on  said  bet 
There  was  a  Judgment  In  the  court  below 
in  favor  of  Johnson  against  the  defendants 
for  the  amount  $750,  besides  Interest  From 
that  Judgment  this  appeal  was  taken  by  the 
defendants. 

The  facts  4n  brief  are  these:  Collier  made' 
the  bet  with  Johnson  without  disclosing  the 
fact  that  any  other  persons  were  interested 
In  it  The  money  bet  by  Collier  belonged  to 
other  parties,  he  had  no  Interest  in  it  but  he 
"got  a  commission  for  placing  the  money," 
for  making  the  bet  This  commission  was 
deducted  from  the  winnings.  Collier  bad 
$350  belonging  to  two  other  parties,  whose 
names  are  not  disclosed  in  the  evidence,  to 
bet  on  the  election,  and  he  got  $400  more 
from  Motiow.  Motiow  put  in  bis  $400  to 
make  up  the  amount  bet  $750.  Collier  never 
told  Motiow  who  the  other  parties  Interested 
in  the  bet  were,  nor  did  he  tell  them  that 
Motiow  was  interested  In  it  All  parties 
knew  that  the  bet  was  to  be  made  by  Collier 
on  the  election.  And  Motiow  knew  that 
Collier  was  not  betting  any  of  his  (Collier's) 
own  money.  When  Collier  called  on  the 
stakeholder  for  the  money,  Motiow  went 
with  him.  Collier  paid  Motiow,  out  of  the 
$1,500  delivered  to  him  by  the  stakeholder, 
$760,  $400  to  replace  the  $400  furnished  by 
Motiow,  and  $360  represented  Motiow's  pro- 
portion of  the  winnings  after  allowing  Col- 
lier $40  as  commissions  for  making  the  bet 
Thus  Motiow  received  of  the  winnings  $300 
net  The  court  at  the  request  of  the  plain- 
tiff, in  writing  gave  the  general  affirmative 
charge  with  hypotbesia   in  lits  favor   and 
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refofsed  like  ebarges  regneated  Jointly  and 
severally  by  the  defendants. 

The  only  queBtion  presented  for  determi- 
nation here  Is,  whether  or  not  the  defend- 
ants were  jointly  liable  to  plaintiff  for  the 
$750.  Irrespective  of  statute  law,  this  court 
has  held  that  beta  on  the  result  of  elections 
are  void  at  common  law  as  against  public 
policy.  Foreman  v.  Hardwick,  10  Ala.  310. 
See,  also,  HIckerson  v.  Benson,  8  Mo.  8,  40 
Am.  Dec.  115;  Russell  v.  Pyland,  2  Humph. 
131,  36  Am.  Dec.  307;  Wheeler  v.  Spencer, 
16  Conn.  28;  Tarlton  t.  Baker,  18  Vt.  0, 
44  Am.  Dec.  358;  Machlr  v.  Moore,  2  Grat 
287;  Gregory  t.  King,  58  111.  160,  11  Am. 
Rep.  56;  Vischer  v.  Tates,  11  Johns.  23;  Al- 
len T.  Heam,  1  Term.  66.  "The  parties 
stand  in  pari  delicto.  Neither  have  a  claim 
to  any  particular  favor  or  indulgence  of  the 
court."  And  it  is  only  by  virtue  of  the  stat- 
ute that  the  plaintiff  may  recover  money  paid 
on  the  wager  from  any  one.  The  statute 
(Code  1896,  {  2163)  provides  that:  "Any  per- 
son who  has  paid  any  money,  or  delivered 
any  thing  of  value,  lost  upon  any  game  or 
wager  may  recover  such  money,  thing  or 
its  value,  by  action  commenced  within  six 
months  from  the  time  of  such  payment  or 
delivery."  The  plaintiff  and  Collier  alone 
made  the  bet  on  the  election.  They,  os- 
tensibly, were  the  only  persons  who  furnished 
the  money,  and  deposited  it  In  the  bands  of 
the  stakeholder.  It  does  not  appear  that  the 
plaintiff  knew  that  any  one  was  Interested 
In  the  bet  other  than  himself  and  Collier, 
nor  does  it  appear  that  Motlow  knew  with 
whom  Collier  would  bet  before  the  bet  was 
made.  The  theory,  and  the  only  theory, 
upon  which  the  plaintiff  may  recover,  even 
under  the  statute,  la  that  the  defendants 
have  money  beloi^ing  to  the  plaintiff  which 
they  have  no  right  to  retain.  The  object  of 
the  statute  avoiding  gaming  contracts  is,  be- 
sides placing  the  seal  of  the  law's  condemna- 
tion on  such  contracts,  to  put  the  parties  in 
statu  quo  as  to  all  money  won  or  lost  The 
only  money  lost  by  the  plaintiff  that  ever 
went  Into  the  defendant  Motlow's  hands— 
that  can  be  said  to  have  been  paid  by  the 
plaintiff  to  Motlow  as  money  lost  upon  the 
wager — ^was  $400  paid  to  him  by  Collier. 
Certainly  If  $400  was  all  the  money  won 
by  Motlow,  that  was  the  extent  of  his  in- 
terest in  the  bet  It  would  seem  that  the 
object  of  the  statute  would  be  carried  out 
by  holding,  under  the  facts  of  this  case,  that 
the  plaintiff  may  recover  against  Motlow  for 
the  amount  received  by  him  of  the  winnings, 
and  that  to  hold  that  plaintiff  may  recover 
of  the  defendants  jointly  the  whole  amount 
lost  would  be  allowing  the  plaintiff  to  re- 
cover of  Motlow  money  that  never  was  re- 
^  ceived  by  him,  such  a  judgment  would  not 
place  or  leave  Motlow  In  statu  quo.  Zielly 
T.  Warren,  17  Johns.  192. 

The  argument  made  by  appellee's  counsel 
and  the  theory  mton  which  he  seelu  to  main- 


tain the  Joint  recovery  against  the  defend- 
ants is  that  there  was  a  conspiracy  between 
the  parties  defendant  Several  authorities 
have  been  cited  as  supi>ortIng  the  argument 
and  theory.  The  most  pointed  of  the  au- 
thorities cited  is  that  of  Preston  v.  Hutchin- 
son, 29  Vt  144.  As  will  be  discovered  on 
examination  of  that  case,  the  evidence  show- 
ed a  secret  agreement  between  two  gamblers 
to  play  in  common  against  an  unsuspecting 
third  party  and  to  divide  the  winnings, 
whichever  should  win,  between  themselves; 
as  suggested  by  appellant's  counsel,  "thus 
plucking  a  victim."  Such  an  agreement 
shows  not  only  an  agreement  to  cheat,  but 
shows  a  Joint  interest  in  all  the  winnings. 
The  other  cases  cited  by  appellant's  counsel 
were  either  under  statutes  which  made  all  the 
winners  jointly  liable  or  the  facts  differenti- 
ate them  from  the  case  we  have  in  band. 
Here  all  that  Motlow  did  was,  to  contribute 
money  to  be  used  in  a  bet  that  would  be 
made  by  Collier  with  another  person  not 
revealed  to  Motlow,  and  to  receive  winnings 
in  proportion  to  the  amount  contributed  by 
him. 

We  think  we  will  conserve  the  purpose  of 
the  statute  by  holding  under  the  facts  of  the 
case  that  the  court  erred  in  giving  the  af- 
firmative charge  asked  by  the  plaintiff  and 
in  refusing  that  requested  by  the  defendants. 
In  other  words,  that  the  plaintiff  was  not 
entitled  to  maintain  the  action  against  the 
defendants  jointly. 

The  Judgment  of  the  city  court  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  DOWDBLL,  and  SIMPSON, 
JJ.,  concur. 


HOOPBR  y.  NUCKLES. 
(Supreme  Court  of  Alabama.    June  8,   1905.) 

1.  OaMINO   —  SPEC(n.ATIVE  TBAnSACTIONB  — 
VAUDITT— BUBDEN  OV  PBOOF. 

It  is  presumed  tliat  a  contract  for  Ihe  pur- 
cliase  of  futures  is  valid,  and  the  burden  of 
showing  its  illegality  is  on  the  party  alleging 
the  same. 

[EM.  Note. — ^For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Oaming,  f  100.] 

2.  SaHB— SAIilS  FOB  FUTUBK   DELIVBBT— VA- 
UOITT. 

Where  parties  to  a  contract  for  the  sale 
of  future  cotton  understand  and  intend  that 
the  seller  shall  deliver  and  that  the  buyer  shall 
pay  for  the  cotton  at  the  maturity  of  the  con- 
tract the  transaction  is  legal  and  valid,  regard- 
less of  whether  the  seller,  at  the  time  he  made 
the  contract,  had  the  cotton  on  hand  or  not. 

[Ed.  Note. — For  cases  in  point  see  vol.  24, 
Cent  Dig.  Gaming,  §§  21,  22^ 

8.  Saki— Intention  or  Pabtiks. 

In  determining  the  validity  of  a  contract 

for  the  sale  of  fntures,  the  real  intention  of  the 

parties  as  disclosed  by  tlie  evidence  must  control. 

[Ed.  Note. — For  cases  in  point,  see  voL  24, 

Cent  Dig.  Gaming,  {{  19-22.] 
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4.  SAiat. 

In  order  to  hiTaHdate  a  contract  for  the 
sale  of  future  cotton,  it  is  not  enough  to  show 
that  one  party  merely  intended  to  speculate  in 
prices ;  but  it  must  be  shown  that  both  of  the 
parties  contemplated  and  intended  only  a  settle- 
ment of  the  difference  beween  the  contract  and 
the  market  price. 

[Bd.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Gaming,  §  20.] 

5.  Sake— Deposit  or  Maboinb. 

The  fact  that  margins  are  required  to  b* 
deposited  as  security  on  a  sale  of  futures  does 
not  invalidate  the  contract 

Appeal  from  Chancery  Court,  Marshall 
County;  William  H.  Simpson,  Chancellor. 

"Not  officially  reported." 

Suit  by  J.  F.  Hooper  against  G.  A.  Nuckles. 
From  a  decree  in  favor  of  respondent,  com- 
plainant appeals.    Reversed. 

Street  &  Isbell,  for  appellant  Lee,  Lee  ft 
Lee,  for  appellee. 

TTSON,  J.  The  purpose  of  this  tnilt  Is 
to  foreclose  three  mortgages  executed  by 
respondent  to  complainant  upon  the  same 
property  to  secure  three  promissory  notes, 
the  consideration  of  each  of  which  it  Is  al- 
leged was  for  the  loan  of  money.  The  de- 
fense set  up  assails  the  consideration  of  the 
notes  'on  account  of  Ulegali,ty.  It  is  sought 
botb  by  the  allegations  of  the  answer,  wbicb 
is  made  a  cross-bill,  and  the  testimony  of 
respondent,  to  establish  that  the  notes  were 
given  for  losses  on  "cotton  futures"  bought 
by  respondent  of  complainant,  and  there  was 
no  intention  or  contemplation  that  the  cotton 
should  be  delivered. 

The  presumption  is  that  the  contract  for 
the  purchase  of  the  cotton  was  valid,  and 
the  burden  of  showing  its  Illegality  as  al- 
leged is  upon  the  cross-complainant  Has  he 
sustained  the  burden?  It  is  undoubtedly 
true  that  the  notes  were  given  for  losses  on 
a  contract  for  "future  cotton";  but  it  is 
not  shown  that  it  was  tiie  intention  of  the 
parties  that  no  cotton  was  to  be  delivered, 
or  that  it  was  contemplated  by  both  of  them 
that  none  should  be  delivered  upon  the  ma- 
turity of  the  contract  On  the  contrary,  the 
respondent  testifies  that  by  the  terms  of  the 
contract  the  cotton  was  to  be  delivered  upon 
his  giving  four  or  five  days'  notice,  if  he 
wanted  the  cotton,  before  the  maturity  of  the 
contract  It  is  of  no  consequence  whether 
the  complainant,  at  the  time  he  made  the 
contract  of  sale,  had  the  cotton  on  hand  or 
not  If  the  parties  understood  and  Intended 
that  the  seller  should  deliver  and  the  buyer 
should  pay  for  the  cotton  at  the  maturity 
of  the  contract,  it  was  a  legal  and  valid 
transaction.  Ferryman  v.  Wolffe,  93  Ala. 
290,  9  South.  148;  Hawley  v.  Bibb,  69  Ala. 
.52. 

The  real  intention  of  the  parties,  of  course, 
must  determine  the  character  of  the  trans- 
action; and  in  arriving  at  the  intention  we 
must  be  governed  by  the  evidence,  and  not 
by  conjectures  based  upon  our  knowledge 


of  other  contracts  It  Is  not  enoufi^  that  one 
party  only  intended  a  speculation  In  price& 
It  must  be  shown  that  both  of  them  did  not 
Intend  a  delivery  of  the  cotton,  but  contem- 
plated and  intended  only  a  settlement  of  the 
difference  between  the  contract  and  the 
market  price.  The  mere  fact  that  margins 
were  required  to  be  deposited  as  a  secorlty 
does  not  make  the  contract  iUegaL  Note  to 
Crawford  v.  Spencer,  1  Am.  St  Rep.  752. 

On  a  review  of  the  evidence  we  are  of  the 
opinion  that  the  cross-complainant  has  not 
sustained  the  burden  of  showing  the  illegality 
of  the  contract  The  decree  appealed  from 
must  be  reversed,  and  one  will  be  here  ren- 
dered foreclosing  the  mortgages. 

Reversed  and  rendered. 

McCLELLAN,  a  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


RUSSELL  V.  BROADUS  COTTON  MILL& 
(Supreme  Court  of  Alabama.    June  30,  1906.) 

1.  Evidence  —  Pabol  E^tidbrcb  —  Yabtiro 
Wbittxn  Ihstbument. 

In  an  action  to  recovw  the  amount  of  a 
subscription  to  defendant's  capital  stock  under 
an  agreement  reading,  "In  your  subscribing  for 
one  thousand  dollars  of  stock  in  the  cotton  mill, 
etc.,  you  are  to  have  your  money  back  if  the 
mill  enterprise  does  not  within  one  year  from 
its  organization  establish  a  tiling  plant  like- 
wise," and  signed  with  the  namto  of  three  in- 
dividuals, parol  evidence  was  inadmissible  to 
£lead  or  prove  that  defendant  was  intended  to 
s  bound  by  the  instrument 

2,  GOBFOBATIONS— SDBSOBIFTIOIIS  TO    STOCK—' 

Acts  of  Pbouotebs. 

The  fact  tliat  two  of  the  parties  whose 
names  were  subscribed  to  such  instrument  were 
commissioners  to  open  books  of  subscription  to 
the  capital  stock  of  the  proposed  corporation, 
and  were  its  promoters,  coupled  with  the  fur- 
ther fact  that  the  writing  was  executed  by  the 
parties  contemporaneously  with  plaintiffs  sub- 
scription to  the  stock,  did  not  render  defendant 
liable. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  A.  H.  Alston,  Judge. 

"Not  officially  reported." 

Action  by  I.  P.  Russell  against  the  Broadus 
Cotton  Mills.  Judgment  for  defendant,  and 
plalntifl  appeals.    Affirmed. 

This  was  a  suit  brought  to  recover  the 
amount  paid  in  the  Broadus  Cotton  Mill  on 
subscription  to  the  cajpital  stock  thereof  un- 
der the  following  agreement:  "Stevenson, 
Ala.,  April  10,  1901.  L  P.  Russell.  Esq.: 
In  your  subscribing  for  one  thousand  (f  1,000) 
dollars  of  stock  in  the  cotton  mill  we  are 
arranging  for  Stevenson,  it  is  the  understand- 
ing and  agreement  that  you,  in  making  said 
subscription,  are  to  have  your  money  back 
and  said  subscription  canceled  (if  yon  shall 
so  desire),  if  the  mill  enterprise  does  not  ( 
within  one  year  from  its  organization  estab- 
lish a  tiling  plant  likewise.  [Signed]  S.  S. 
Broadus.  P.  B.  Tlmberlake.  J.  F.  Washing- 
ton"— and  alleging  the  failure  within  one 
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year  after  the  organiKatton  of  the  mill  to 
erect  a  tiling  plant 

W.  F.  EssUnger,  tor  appellant  J.  B. 
Brown,  tor  appellee. 

TXSON,  J.  The  written  obligation  de- 
clared npon  tor  a  recoT»7  does  not  purport 
to  bind  the  defendant  It  is  not  signed  by 
It,  or  by  any  one  purporting  to  act  for  it  and 
In  Its  behalf.  On  its  face  it  is  clearly  the 
Individual  obligation  of  Broadus,  Timberlake, 
and  Washington.  Such  being  Ita  legal  effect 
It  is  not  permissible  to  plead  or  prove  that 
It  was  intended'  that  defendant  was  to  be 
bound  by  it  Richmond  L.  &  M.  Works  t. 
Moragne,  110  Ala.  80,  24  South.  834;  s.  c 
124  Ala.  637,  27  South.  240.  And  clearly, 
unless  the  plaintiff  Is  legally  entitled  to  es- 
tablish the  fact  that  the  parties  named  above, 
who  signed  the  instrmnent  Intended  to  bind 
the  defendant  corporation,  there  could  not 
be  a  recovery  against  It  The  fact  that 
Broadus  and  Washington  were  the  commis- 
sioners to  open  books  of  subscription  to  the 
capital  stock  of  the  proposed  corporation  and 
were  Its  promoters,  coupled  with  the  further 
fact  that  the  writing  sued  on  was  executed 
by  them  and  Timberlake  contemporaneously 
with  plaintiff's  subscription  to  the  stock, 
does  not  and  cannot  make  the  defendant  li- 
able on  the  instrument  which  purports  to  be 
their  Individual  obligation. 

The  plea  of  the  general  Issue  pat  In  Issue 
the  defendant's  liability  vel  non,  and  upon 
that  plea,  under  the  evidence,  the  general 
affirmative  charge  requested  by  d^endant 
was  properly  given.  This  renders  It  unnec- 
essary to  review  the  rulings  of  the  court 
upon  other    matters. 

Affirmed. 

McCLELIiAN,  C.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


TROT  V.  tXJNDON. 
1  Supreme  Court  of  Alabama.    Dec  19,  1906.) 

iNSTTaARCT— LiFB    POLICT— ASSIGNMEST— IH- 

8UBABLX  Interest— Pkksuuption. 

Where  plaintiff  assigned  a  life  insurance 
policy  to  testator  to  secure  an  Indebtedness, 
present  and  prospective,  from  insured  to  testa- 
tor, the  bnraen  was  on  the  executrix,  claiming 
tlie  proceeds  of  the  policy  under  such  assi^- 
ment,  both  to  allege  and  prove  an  existing  m- 
debtedness ;  there  being  no  presamption  that 
testator  had  an  insurable  interest  in  plaintiff's 
life  sufficient  to  sustain  the  assignment 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Action  by  Alexander  T.  London  against 
the  Mutual  Life  Insurance  Company  of  New 
Tork.  Defendant  filed  a  bill  interpleading 
Florence  L.  Troy,  as  executrix  of  the  estate 
of  Daniel  S.  Troy,  deceased,  as  a  claimant  of 
the  fund.    From  an  order  sustaining  a  de- 


murrer to  aocb  claim,  daimant  appeals.    At- 
lltmed. 

Thomas  H.  Watts,  for  aftpellant  London 
ft  London,  tot  appellee. 

HARALSON,  J.  In  1887  the  plaintiff  ta- 
sured  his  life  In  the  Mutual  Life  Insurance 
Company  of  New  Tork,  and  on  the  22d  of 
June,  1903,  he  commenced  this  action  against 
the  company  to  recover  an  amount  alleged  to 
be  due  to  Mm  by  the  terms  of  the  policy. 
The  company  set  up  that  the  claimant  Flor- 
ence L.  Troy,  as  executrix  of  the  will  of 
Daniel  8.  Troy,  deceased,  claimed  the  fund, 
paid  the  same  into  court  and  asked  that  said 
executrix  be  required  to  come  In  and  defend 
the  suit 

Upon  notice,  the  executrix  came,  and,  pro- 
pounding her  claim,  stated  that  on  the  lOtb 
day  of  November,  1887,  the  plaintiff  trans- 
ferred and  assigned  to  her  testator  the  policy 
of  Insurance  sued  on,  which  had  never  been 
retransferred  to  the  plaintiff,  and  which  was 
the  property  of  the  claimant  The  written 
assignment  states,  "To  protect  D.  S.  Troy 
from  any  and  all  liability  of  or  on  account  of 
any  indorsement  for  me,  and  to  secure  him 
from  any  and  all  such  sums  as  I  may  owe  him 
now  or  hereafter,  I  have  this  day  assigned  to 
him  all  my  interest  in  policy  No.  809,642  in  the 
said  Mutual  Life  Insurance  Company  of  New 
Tork,  by  the  assignment  attached  hereto,  and 
bearing  even  date  herewith." 

The  plaintiff  demurred  to  the  claim  thus 
set  up  by  the  executrix,  on  the  ground,  in 
substance,  that  it  is  not  alleged  that  at  the 
time  of  bringing  this  suit  or  the  filing  of 
this  claim,  the  testator  or  his  estate  was  li- 
able on  any  indorsement  for  plaintiff,  or  that 
plaintiff  was  indebted  to  claimant's  testator 
or  his  estate  in  any  sum  whatever,  or,  to 
what  extent  he  was  liable  for  plaintiff,  nor  to 
what  extent  plaintiff  Is  indebted  to  the  tes- 
tator or  his  estate. 

The  contention  of  the  plaintiff,  as  raised  by 
the  demurrer  to  the  claim,  is  that  claimant 
should  have  alleged  and  assumed  the  burden 
of  proving,  that  the  intestate  was  still  liable 
under  some  Indorsement  or  security  for  the 
plaintiff,  or  that  tie  was  owing  his  estate  some 
debt  which  the  assignment  was  designed  to 
I  secure,  or  protect  from  loss.  The  contention 
I  of  claimant  Is,  that  the  burden  was  on  plaln- 
;  tiff  to  show  that  there  was  no  such  out- 
standing indorsement  or  liability  for  Indebt- 
edness to  claimant's  testator. 

If  there  was  no  indorsement  by  the  testator 
for  plaintllj,  or  no  Indebtedness  by  him  to  tes- 
tator, such  as  in  either  case,  the  assignment 
was  designed  to  protect  him,  he  would  have 
had  no  Insurable  interest  in  plaintiff's  life, 
and  the  assignment  would  have  been  lll^al 
and  void  as  a  wager  policy.  Heimetag's 
Adm'r  V.  Miller,  76  Ala.  183,  62  Am.  Rep. 
S16.  In  such  case  there  is  no  presumption 
of  an  Insurable  interest  and  the  burden  is 
on  the  assignee  to  prove  such  interest,  it 
being  material  and  requisite  to  bis  right  of  re- 
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coTeiy.  Ala.  O.  L.  In&  Ca  t.  Mobile  Co.,  81 
Ala.  828,  1  Sonth.  561 ;  Stoelker  t.  Thornton, 
88  Ala.  241,  6  South.  680,  6  K  R.  A.  140; 
Blsberg  V.  Sewarda,  66  Hun,  28,  21  N.  X. 
Snpp.  10;  19  Am.  *  Eng.  Ency.  Law  (2d  Ed.) 
87. 
Affirmed. 

TTSON,  SIBIPSON,  and  ANDERSON,  JJ., 
concor. 


DOZIER  LUMBER  CO.   v.    SMITH-I8- 

BUROH  LUMBER  CO. 

(Supreme  Court  ot  Alabama.    Dec.  21,  1906.) 

1.  PLEAomo — Plba   IK   Abatkmeitt — Pebmis- 

8I0N  TO  PiLK — ABtieie  or  DiSCBETION. 

Where,  in  an  action  against  a  foreign  cor- 
poration on  a  cause  of  action  arising  in  anoUier 
state,  the  court  overruled  a  motion  to  set  aside 
the  service,  vbecanse  the  person  served  was  not 
an  officer  or  agent  of  the  corporation,  and  be- 
cause the  cause  of  action  arose  out  of  the  state, 
but  thereafter  granted  a  motion  to  set  aside  a 
judgment  by  default,  it  was  not  an  abuse  of 
the  trial  court's  discretion  to  permit  defendant 
to  file  a  plea  in  abatement  based  on  the  same 
grounds. 

2.  COBPOBAnOITB  —  FOBKIGIT     COBFORATIONS  — 

AonoiTS — JuBiSDionoiT. 

The  city  court  of  Birmingham  had  no 
Jurisdiction  of  an  action  against  a  foreign  cor- 
poration on  a  cause  of  action  which  arose  out- 
side of  the  state. 

Appeal  from  City  Ciourt  of  Birmingham; 
Cbarles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Action  by  the  Dozier  Lumber  Company 
against  the  Smith-Isburgh  Lumber  Company. 
From  a  judgment  sustaining  defendant's  plea 
in  abatement,  plaintiff  appeals.    Affirmed. 

Tbe  summons  was  executed  by  service  on 
B.  y.  Smith  as  president  of  defendant  com- 
pany on  tbe  31st  day  of  August,  1903.  On  the 
9tb  day  of  November,  1908,  there  was  a  judg- 
ment by  default,  on  proof  of  service  of  sum- 
mons on  B.  V.  Smith,  as  president  of  defend- 
ant company,  against  the  defendant  On  Sep- 
tember 22,  1003,  the  defendant  company  ap- 
peared specially  by  attorneys  and  moved  the 
court  to  quash  tbe  return  of  tbe  summons 
and  complaint  and  of  notice  of  interrogatory 
on  tbe  following  grounds:  (1)  That  Smith, 
upon  whom  service  was  made,  was  not  an 
officer  or  agent  of  defendant  corporation  with- 
in the  meaning  of  the  law  relating  to  serv- 
ice of  process  upon  corporation.  (2)  For 
that  both  corporations  are  foreign  corpora- 
tions organized  under  the  law  of  Massachu- 
setts, and  that  the  cause  of  action  opon  which 
this  suit  Is  founded  arose  outside  of  tbe  state 
of  Alabama,  and  the  debt  upon  which  this 
suit  is  founded  was  incurred  and  contracted 
outside  of  tbe  state  of  Alabama.  This  motion 
was  continued  several  times,  until  tbe  29th 
day  of  October,  1003,  when  It  was  overruled. 
On  November  11,  1008,  motion  was  made  to 
set  aside  judgment  by  default,  alleging  sev- 
eral reason*  therefor.    On  the  21st  of  No- 


v«nber,  1903,  motion  was  granted.  The  de- 
fendant then  filed  a  plea  in  alMitemmt,  setting 
np  tile  same  grounds  as  those  alleged  In  his 
motion  to  quash  the  summons  and  serrlce 
above  set  out  This  motion  was  granted  by 
the  court  on  the  23d  of  January,  1904.  On 
tbe  5th  of  April,  1004,  the  plaintiff  moved  to 
strike  the  plea:  (1)  That  it  was  not  filed 
within  the  time  allowed  for  pleading;  (2) 
same  ground;  (3)  because  defendant,  before 
plea  filed,  had  entered  an  appearance  In  conrt 
and  asked  for  affirmative  relief;  (4)  because 
before  the  filing  of  the  plea.  Judgment  by 
default  had  been  entered  against  the  defend- 
ant, and  upon  motion  of  defendant  the  Judg- 
ment was  set  aside;  (5)  a  waiver  of  the  right 
of  defendant  to  plead  to  the  jurisdiction  of 
the  conrt;  (6)  that  defendant  had  submitted 
Itself  to  the  jurisdiction  of  the  court;  (7)  the 
recognition  of  the  jurisdiction  of  the  court 
by  filing  in  the  court  before  a  plea  answers 
to  Interrogatories  filed  by  plaintiff  to  defend- 
ant; (8)  a  recognition  of  the  jurisdiction  of 
the  court  by  defendant  by  filing  Interrogatory 
to  (Jarl  Isburgh.  There  were  answers  In  rep- 
lication which  were  not  necessary  to  be  set 
out;  also  demurrers  to  replication.  There 
was  evidence  tending  to  show  the  facta  al- 
leged in  the  plea  In  abatement  and  tbe  mo- 
tion to  quash.  There  was  judgment  for  de- 
fendant, and  plaintiff  appealed. 

London  ft  London,  for  appellant  Oeorge 
Huddleston,  tor  appellee. 

DOWDELL,  J.  On  tbe  facts  as  shown  by 
the  record  it  was  within  the  discretion  of 
the  trial  court  to  permit  the  defendant  to 
file  the  plea  in  abatement  to  tbe  Jurisdiction 
of  the  court,  and  we  fall  to  see  any  abuse  in 
the  exercise  of  this  discretion.  Hawkins  ▼. 
Armour  Packing  Co.,  106  Ala.  646,  17  South. 
16;  Vaughan  v.  Robinson,  22  Ala.  519;  Maa- 
sey  V.  Steele's  Adm'r,  11  Ala.  340;  0>bb  t. 
Miller,  9  Ala.  499. 

On  the  authority  of  the  following  cases  we 
feel  constrained  to  hold  that  the  city  court 
was  without  jurisdiction  in  the  present  case, 
and  its  several  rulings  on  the  demurrers  and 
motions  were  free  from  error:  Central  R.  B. 
Co.  V.  Carr,  76  Ala.  388,  52  Am.  Rep.  339;  L. 
&  N.  B.  R.  Co.  V.  Dooley,  78  Ala.  524:  Iron 
Age  Pub.  (^.  V.  W.  U.  Tel.  Cb.,  83  Ala.  408,  3 
South.  449;  A.  G.  S.  R.  R.  Co.  V.  Ohumley.  92 
Ala.  317,  9  South.  286;  R.  &  D.  R  R  Go.  ▼. 
Trousdale,  99  Ala.  S94,  13  South.  23,  42  Am. 
St  Rep.  69:  L.  ft  N.  R  R  Co.  V.  WllUama,  118 
Ala.  402,  21  South.  988;  L.  ft  N.  R  R  Oo.  T. 
Nasb,  118  Ala.  477,  23  South.  826,  41  L.  B.  A. 
831,  72  Am.  St  Rep.  181;  Pullman  C!ar  Oo.  t. 
Harrison,  122  Ala.  149,  25  South.  687,  82  Am. 
St  Rep.  68. 

The  judgment  of  the  city  coort  will  be 
affirmed. 

HARALSON,  TTSON,  SIMPSON,  and  DBN- 
SON,  JJ.,  concub 
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THOIIAS  ▼.  SLOSS-SHBFFIEIiD  STEEL  * 

IRON  GO. 
(Supreme  Coort  of  Alabama.    Dee.  21,  1906.) 

1,  Master  Aim  Bbbvaht — Dbath  or  Ssbtakt 
— ^NsQueENca — ImxBTZNiRa  Cause. 

Decedent  was  employed  aa  defendant's  serT- 
Aiit  to  enard  an  opening  from  one  of  defend- 
ant's mines  to  prevent  the  escape  of  convicts 
«mployed  in  the  mines  throach  such  opening, 
and  while  so  engaged  was  shot  and  killed  dt  one 
of  the  prisoners  so  employed.  Plaintiff  alleged, 
in  various  counts  of  his  complaint,  that  deced- 
ent's death  was  proximately  caused  bv  the  neg- 
ligence of  defendant's  superintendent  in  permit- 
ting the  prisoners  to  have  a  pistol,  in  failing 
to  inspect  them  to  see  that  they  did  not  caryr 
firearms,  and  in  allowing  ladders  in  the  shaft 
by  means  of  which  the  convicts  might  climb 
to  the  surface  where  decedent  was  stationed. 
Held,  that  the  complaint  was  fatally  defective, 
in  that  It  dlscloeed  an  intervening,  independ- 
ent, and  efficient  cause  of  the  injury  complained 
of  between  the  negligence  alleged  and  the  in- 
jury. 

Appeal  from  (Sty  Court  of  Blrmlngbam; 
Charles  A.  Senn,  Judge. 

"To  be  ofiBclally  reported." 

Action  by  Benjamin  F.  Thomas,  as  admin- 
istrator of  the  estate  of  William  H.  Thomas, 
deceased,  against  the  Sloss-Sbeffleld  Steel  & 
Iron  Company,  for  damages  for  the  alleged 
wrongful  killing  of  plalBtUTs  Intestate. 
From  a  decree  sustaining  demurrers  to  the 
counts  of  the  complaint,  he  appeals.  Af- 
firmed. 

The  complaint  was  as  follows : 

"The  plaintiff,  as  the  administrator  of  the 
estate  of  William  H.  Thomas,  deceased, 
claims  of  the  defendant  corporation  $30,000 
damages,  for  that  on,  to  wit,  the  23d  day 
of  August,  1002,  plaintiff's  decedent,  William 
H.  Thomas,  was  the  servant  of  defendant 
corporation,  and  In  the  discharge  of  his  duty, 
which  duty  was  to  watch  and  guard  an  open- 
ing from  one  of  the  mines  operated  by  de- 
fendant In  or  near  Coalburg  in  said  county ; 
that  defendant  employed  In  said  mine,  as 
labor  to  dig  coal,  certain  prisoners,  commonly 
called  convicts,  and  said  William  H.  Thomas 
was  employed  by  defendant  as  Its  servant  to 
guard  said  opening  in  said  mine  to  prevent 
the  escape  of  convicts  from  said  mines 
through  the  said  opening.  And  plaintiff 
avers  that  while  said  William  H.  Thomas, 
deceased,  was  so  engaged  and  employed  at 
said  opening,  and  in  the  discharge  of  bis  duty 
as  the  servant  of  defendant  corporation,  one 
of  the  prisoners  so  conflned  and  employed  by 
defendant  shot  deceased  with  a  pistol  and 
killed  him ;  and  plaintiff  avers  that  the  death 
of  said  William  H.  Thomas  was  proximately 
caused  by  the  negligence  of  the  defendant's 
servant,  Walter  Oresham,  In  allowing  and 
permitting  said  prisoners  or  convicts  to  have 
said  pistol;  and  plaintiff  avers  that  It  was 
the  duty  of  said  Oresham  to  superintend  the 
section  of  said  convicts,  which  he  negligently 
(ailed  to  do  while  in  the  exercise  of  such  super- 
intendence, to  the  great  damage  of  plaintiff 
as  aforesaid.    Hence  this  suit. 

"^  [Some  as  first  count  down  to  and  In- 


cluding the  words,  where  they  first  occur  In 
said  count,  "with  a  pistol  and  killed  him."] 
And  plaintiff  avers  that  defendant,  through 
its  agent,  James  Ball,  warden  for  said  con- 
victs, knew  said  convict  was  a  dangerous 
man,  sentenced  to  imprisonment  for  life,  like- 
ly to  take  the  life  of  any  person  within  his 
power  who  was  guarding  to  prevent  his  es- 
cape from  said  prison  or  confinement,  and 
that  said  prisoner  was  likely  to  attempt  to 
escape  from  said  Imprisonment  If  provided 
with  «r  allowed  to  bare  firearms.  And  plain- 
tiff avers  that  defendant's  servant,  James 
Ball,  while  acting  as  such  warden  and  in  the 
exercise  of  the  duties  thereof,  negligently  per^ 
mltted  said  prisoner,  Robert  Stone,  to  have 
a  pistol  in  his  possession,  and  that  such  neg- 
ligence on  the  part  of  defendant's  servant 
was  the  proximate  cause  of  the  death  of  said 
William  H.  Thomas,  to  the  great  damage  of 
plaintiff. 

"(21^)  The  plaintiff  claims  of  the  defendant 
thirty  thousand  dollars,  for  that  on,  to  wit, 
the  23d  day  of  August,  1902,  the  defendant 
was  operating  a  mine  at  or  near  Coalburg, 
In  said  county,  by  means  of  prisoners  com- 
monly known  as  convicts,  and  had  plaintiff's 
intestate,  William  H.  Thomas,  employed  as  a 
guard  to  watch  a  shaft  or  hole  reaching  from 
the  surface  of  the  ground  down  into  the 
mines,  and  while  the  decedent  was  so  em- 
ployed by  defendant  and  In  the  discharge  of 
his  duty  one  of  said  convicts,  Robert  Stone, 
shot  him  with  a  pistol  and  killed  him.  And 
plaintiff  avers  that  bis  death  was  proximately 
caused  by  reason  of  a  defect  in  the  condition 
of  the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  the  business  of  the 
defendant.  In  this:  that  defendant  allowed 
ladders  to  be  in  said  shaft  or  hole,  by  means 
of  which  said  convicts  might  climb  from  said 
mine  to  the  surface,  where  decedent  was 
stationed;  and  that  said  defective  condition 
arose  from,  or  bad  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the  de- 
fendant, or  of  some  person  In  the  service  of 
the  defendant  and  Intrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant  were  in  proper  condition. 

"(3)  The  plaintiff,  as  administrator  of  the 
estate  of  William  H.  Thomas,  deceased, 
claims  of  the  defendant  corporation  [same  as 
first  count  down  to  the  words  "with  a  pistol 
and  killed  him"].  And  plaintiff  avers  that 
the  death  of  said  William  H.  Thomas  was 
proximately  caused  by  reason  of  the  negli- 
gence of  James  S.  Ball,  a  servant  of  defend- 
ant, who  had  superintendence  intrusted  to 
him  and  was  then  In  the  exercise  of  such 
superintendence,  in  this:  that  it  was  the 
duty  of  said  James  S.  Ball  to  search  and  ex- 
amine said  prisoner,  the  said  Robert  Stone, 
the  prisoner  who  shot  deceased,  and  see  that 
he  bad  no  pistol  while  so  confined;  and 
plaintiff  avers  that  he  negligently  failed  to 
search  and  examine  said  Robert  Stone,  and 
that  such  negligence  proximately  resulted  In 
the  death  of  William  EL  Thomas,  and  hence 
tfaU  suit 
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"(4)  [Same  as  first,  down  to  and  Including 
the  words  "with  a  pistol  and  killed  him."] 
And  plaintiff  avers  that  the  prisoner,  Robert 
Stone,  who  killed  decedent,  was  a  dangerons, 
deeperate,  bloodthirsty  negro,  sentenced  to 
Imprisonment  for  life,  which  was  known  to 
defendant's  agents  and  serrants  who  had 
custody  of  said  prisoner;  and  plaintiff  fur- 
ther avers  that  said  agents  and  servants 
knew  that  If  he  was  armed  it  was  reasonable 
to  believe  he  wonld  take  the  life  of  the  de- 
ceased, the  guard,  In  order  to  escape,  .and 
that  with  a  knowledge  of  these  facts  they 
negligently  permitted  blm  to  have  a  pistol, 
and  that  such  negligence  was  the  proximate 
cause  of  the  death  of  said  William  H. 
Thomaa.    Hence  this  suit" 

There  were  demurrers  to  each  one  of  these 
counts,  which  were  sustained  by  the  court 
Counts  A,  B,  and  O.  which  are  practically  the 
above  counts  amplified  and  extended,  were 
filed,  to  which  demnrrera  were  also  sustataed. 
The  plaintiff  declining  to  plead  over,  judg- 
ment was  raidered  for  the  defendant 

Shugart  ft  Bell,  for  appellant  Walker, 
TlUman,  Campbell  ft  Walker,  for  appellee. 

DOWDBLIit  J.  The  complaint  contained 
several  counts;  one  for  wlUfnl  killing  of 
plalntUTs  Intestate,  and  the  rest  counting 
on  simple  negligence.  The  count  on  the  will- 
ful killing  was  withdrawn,  and  demurrers 
were  sustained  to  the  remaining  counts,  and, 
the  plaintiff  declining  to  plead  over,  judgment 
was  rendered  for  the  defendant 

The  only  question  raised  la  whether  the 
complaint  contained  a  cause  of  action.  We 
are  quite  clear  both  on  reason  and  authorities 
that  the  complaint  falls  to  state  a  sufficient 
cause  of  action.  That  there  was  an  Interven- 
ing, Independent  and  eflldent  cause  of  the 
Injury  complained  of,  between  the  alleged 
negligence  and  the  Injury,  we  think  there  can 
be  no  doubt  The  principle  stated  In  the 
following  cases  seem  to  settle  the  question 
and  adversely  to  the  appellant:  Western  Ry. 
of  Ala.  V.  Mutch,  97  Ala.  194,  11  South.  894, 
21  L.  R.  A.  816,  88  Am.  St  Rep.  179 ;  Hender- 
son ▼.  Dade  Coal  Ca  (Oa.)  28  S.  E.  251,  40 
L.  R.  A..  96;  and  authorities  cited  tn  those 
cases.    The  damages  are  too  remote. 

The  judgment  appealed  from  must  be  af- 
firmed. 

HARALSON,  TYSON,  ANDERSON,  and 
DENSON,  JJ.,  concur. 


TROTT  T.  BIRMINOHAM  BY.,  LIGHT  ft 

POWER  00. 
(Supreme  Court  of  Alabama.    Dee.  21,  1906.) 

1.  Oxxotmns  aiid  Aduinistsatobs — Acnoir 
— CoMPLAnrr. 

The  caption  of  a  complaint  showed  the  ac- 
tion to  be  by  plaintiff  as  administratrix,  while 
the  complaint  predicated  the  right  of  recovery 
upon  a  duty  owing  to  her  as  a  paasencer  and 
a  breach  of  that  duty ;  the  allegation  being  tliat 
"defendant  carried  plaintiff  as  Its  paaeengw"  I 


between  certain  stations,  "and  while  said  car 
was  at  or  near"  a  certain  station,  "and  plaintiff 
was  the  passenKer  of  defendant,  one  of  def^S- 
ant's  servants  or  agents  in  charge  or  control 
of  said  car,  to  wit  defendant's  conductor,  as- 
saulted and  shot  plaintiff  with  a  pistol,  and 
so  wounded  him  that  he  died."  Beld  that,  if 
the  comi>laint  referred  to  plaintUFs  intestate, 
it  was  insufficient  to  allege  a  cause  of  aetion.  la 
that  no  duty  or  breach  thereof  was  alleged  aa 
to  him. 

2.  AppEAii — Defects  nr  PusADnros — Sufplt- 
IRO  Omissions  bt  Affellatb  Cotrsr. 

Where  a  complaint  in  an  action  by  an  ad- 
ministratrix failed  to  state  a  cause  of  action, 
in  that  it  used  the  word  "plaintiff,"  instead  of 
the  words  "plaintiff's  intestate,"  the  omissioB 
was  fatal,  and  the  Supreme  Court  had  no  au- 
thority to  snpply  the  omission. 
8.  Save — Nxccbbitt  of  Oueotioii  nr  Lewis 

COUBI     THAI     No    CaUSS     01*    ACTION     WAS 

Stated. 

That  defendant  went  to  trial,  treating  a 
complaint  as  stating  a  cause  of  action,  doea  not 
prevent  his  objecting  on  appeal  that  the  cont- 
plaint  was  insufficient  to  support  a  judgment 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  |i  1228-1230L] 

Appeal  from  City  Court  of  Blnalngbam; 
Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Action  by  Martha  M.  Trott  as  administra- 
trix of  the  estate  of  Joseph  Trott  deceased. 
against  the  Birmingham  Railway,  Light  ft 
Power  Company.  From  a  judgment  for  de- 
fendant plaintiff  appeals.    Affirmed. 

An  action  by  Martha  M.  Trott  as  adminis- 
tratrix of  the  testate  of  Joseph  Trott  de- 
ceased, seeking  damages  for  the  death  of  ho' 
Intestate,  caused  by  a  pistol  shot  inflicted 
by  a  conductor  on  defendant's  railway  line. 
The  first  count  was  withdrawn  after  It  had 
been  amended  and  after  testimony  was  In. 
The  second  count  was  in  the  following  words: 
"Plaintiff  claims  of  the  defendant  the  far- 
ther sum  of  $20,000  as  damages,  for  that 
heretofore,  to  vflt  on  the  9th  day  of  August 
1902,  defendant  was  the  ctHumon  carrier  of 
passengers  for  hire  and  reward  by  means  of 
a  car  operated  by  electricity  over  and  along 
the  railway  from  Birmingham,  to  and  by 
Mary  Pratt  Stetlon,  to  East  Lake^  In  Jeffer- 
son county,  Alabama;  that  on  said  day,  de- 
fendant carried  plaintiff  as  ite  passenger  from 
said  Birmingham  to  said  Mary  Pratt  Station 
on  said  railway  by  means  of  said  car,  and 
while  said  car  was  at  or  near  said  Mary  Pratt 
Station,  and  plaintiff  was  the  passenger  of 
defendant  one  of  defendant's  servante  or 
agents  in  charge  or  control  of  said  car,  to 
wit  defendant's  conductor  thereof,  assaulted 
and  shot  plaintiff  with  a  pistol,  and  so  wotmd- 
ed  him  that  he  died.  All  to  plalntitTs  dam- 
age $20,000,  whereof  she  sues."  Demurrers 
were  overruled  to  this  count  and  Issue  was 
joined  thereon. 

Bowman,  Harsh  ft  Beddow,  for  aiq^ellant 
Tillman,  Grub,  Bradley  ft  Morrow,  for  appel- 
lee. 

TYSON,  J.  The  complaint  contains  two 
counts.    The  first  after  amendment  upon  con- 
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^       claston  of  the  testimony,   was  withdrawn, 
leaTlQg  the  second,  npon  which  was  a  ver- 
r        diet  and  Judgment  for  defendant    The  cap- 
*        tlon  of  the  complaint  shows  the  action  to  be 
i*        by  Martha  M.  Trott,  as  administratrix  of 
;        the  estate  of  Joseph  Trott,  deceased,  while 
«        the  second  connt  predicates  the  right  of  re- 
^        covery  apon  a  duty  owing  to  her  as  a  pat- 
'        senger  and  a  breach  of  that  duty;  the  allega- 
tion being  that  "defendant  carried  plaintiff 
as  Its  passenger  from  said  Birmingham  to 
I        said  Mary  Pratt  Station  on  said  railway  by 
'^       means  of  said  car,  and  while  said  car  was 
at  or   near  said   Mary    Pratt    Station,  and 
plaintiff  was  the  passenger  of  the  defendant, 
one   of   defendant's    servants   or    agents  In 
>        charge  or  control  of  said  car,  to  wit,  defend- 
ant's conductor  thereof,  assaulted  and  shot 
plaintlfl  with  a  pistol,  and  so  wounded  him 
that  he  died."    Manifestly  the  plaintiff  In 
ber  representatlTe  capacity  as  the  admintotra- 
trlz  of  Joseph  Trott  deceased,  cannot  recover 
for  any  injuries  suffered  by  her  personally, 
and,  therefore,  no  cause  of  action  Im  stated. 
And.  if  she  was  killed  by  the  shot  she  cer- 
tainly cannot  maintain  an  action.    But  if 
the  words  "so  wounded  blm  that  he  died" 
be   referred  to  Joseph  Trott  deceased,  no 
duty  or  breach  thereof  Is  alleged  as  to  him. 
No  relation  Is  averred  to  exist  between  him 
and  the  company,  and  no  causal  connection 
shown  between  his  death  and  the  conduct  of 
.    the  defendant  for  which  It  can  be  held  liable. 
So,  then,  as  to  him,  the  count  Is  wholly  and 
utterly  defective  In  falling  to  show  a  duty 
and  a.  breach  thereof,  and  therefore  states 
no  cause  of  action  in  favor  of  Martha  M. 
Trott  as  his  administratrix. 

But  it  is  urged  that  the  count  should  be 
read  as  though  the  word  "Intestate"  appeared 
after  the  word  plaintiff  wherever  It  appears 
in  the  count  This  would  be  clearly  an 
amendment  of  It  which  this  court  is  not  au- 
thorized to  make,  and  this,  too,  for  the  pur- 
pose of  making  It  state  a  cause  of  action. 
This  insistence  proceeds  upon  two  theories. 
The  first  Is  that  It  appears  from  the  record 
that  the  omission  of  the  apostrophe  and  the 
letter  "s"  after  the  word  plaintiff  and  the 
word  "intestate"  is  a  clerical  error,  which 
this  court  will  correct  A  clerical  error  is 
one  made  by  a  clerk  in  transcribing,  or  other- 
wise, and,  of  course,  must  be  apparent  on 
the  face  of  the  record,  and  capable  of  being 
corrected  by  reference  to  the  record  only. 
Confessedly  the  record  here  to  be  looked  to 
is  the  count  under  consideration  and  the 
caption  thereto.  How  can  it  be  afDrmed  that 
the  words  which  we  are  urged  to  Insert  in 
the  count  were  omitted  by  mistake?  The 
mere  use  of  the  words  "him"  and  "be,"  de- 
noting the  masculine  gender  of  the  plaintiff 
In  connection  with  the  caption.  Is  certainly 
not  sufficient  to  authorize  the  correction, 
when  taken  in  connection  with  the  other  posi- 
tive averments  that  it  was  the  plaintiff  who 
was  a  passenger,  and  that  it  was  the  plain- 


tiff  who  was  shot  These  several  averments 
are  so  contradictory  and  irreconcilable  that 
it  is  impossible  to  say  that  they  were  the  re- 
sult of  a  clerical  error,  and  therefore  subject 
to  be  corrected  by  this  court  No  case  has 
been  cited  to  support  the  contention,  and 
after  diligent  search  we  have  been  unable  to 
find  one.  To  assume  that  it  was  the  inten- 
tion of  the  pleader  to  Insert  the  necessary 
words  to  a  good  cause  of  action  would  not 
only  be  dangerous,  but  a  perversion  of  the 
rules  of  pleading,  and  might  work  great  in- 
justice to  a  defendant  It  would  sanction 
a  laxity  in  pleading  that  should  not  obtain. 

The  next  theory  is  that  the  defendant  hav- 
ing been  tried  upon  the  complaint  and  treated 
It  as  stating  a  cause  of  action,  it  should  not 
be  permitted  to  insist  upon  the  point  here. 
It  Is  of  no  consequence  what  attitude  the  de- 
fendant may  have  assumed  in  the  court  be- 
low, or,  for  that  matter,  here,  with  respect 
to  this  count  since  the  court'  was  without 
Jurisdiction  to  render  a  Judgment  upon  It 
It  will  not  in  other  words,  support  a  Judg- 
ment Bryant  v.  Sou.  By.  Oo.,  187  Ala.  488, 
492,  84  South.  562. 

Entertaining  these  views,  it  is  wholly  un- 
necessary to  consider  the  assignments  of  er- 
ror; and  the  Judgment  must  be  affirmed. 

Affirmed. 

HARALSON,  SIMPSON,  and  DBNSON.  JJ.. 
concur. 


HTTDGINS,  Judge  of  Probate,  r.  STATU  «x 

rel,  A.  li.' HICKS  A  CO. 
(Supreme  Court  of  Alabama.    Dec  21,  1906.) 

1.  Statdtes  —  LooAi.  Acts  —  Conditions  of 
Pi.SBA.aK — NoncB  OF  Intention. 

Loc.  Acts  lfi(Kt,  p.  892,  purporting  to  regu- 
late the  license  and  sale  of  liquor  In  a  certain 
county,  and  providing  for  the  issuance  of  li- 
censes in  any  part  of  the  county  on  petition 
signed  by  a  majority  of  the  qnaliBed  voters  in 
the  precinct  and  making  no  proTialon  for  an 
election,  is,  in  view  of  the  notice  of  intention 
to  introduce  the  same,  which  stated  that  a  bill 
would  be  Introduced  to  prohibit  the  wle  of 
liquors  "outside  of  incorporated  towns"  in  that 
county,  aod  to  provide  that  liquors  should  not 
be  sold  in  an  incorporated  town  except  pursu- 
ant to  an  election  to  be  held  to  determine  the 
?ue8tioD  of  sale  or  no  sale,  repugnant  to  Const 
106,  requiring  a  notice  of  intention  stating 
the  substance  of  proposed  local  laws  to  be  pub- 
lished as  a  condition  of  the  passage  of  the  same. 

2.  MANDAinjs — Cons — Pkbsons  Liable — Of: 

FICIALB. 

The  probate  judge  is  properly  taxable  with 
costs  of  mandamus  proceedings  brought  to  com- 
pel him  to  iasne  a  liquor  license  which  he 
wrongfully  refused  to  issue  on  application  be- 
ing made  therefor. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  38, 
Coit  Dig.  Mandamus,  i  439.J 

Appeal  from  Circuit  Court,  Pickens  Coun- 
ty; S.  H.  Sprott  Judge. 
"To  be  officially  reported." 
Mandamus  by  the  state^  on  the  relation  of 
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A.  L.  Hides  ft  Co.,  to  compel  L.  C.  Hadgins, 
as  Judge  of  probate,  to  Issue  relator  a  license 
to  sell  liqnora  In  the  town  of  Gordo,  Pickens 
connty.  From  a  Judgment  awarding  the 
writ,  defendant  appeals.    Affirmed. 

The  petition  alleges  that  Gordo  Is  a  town 
of  less  than  1000  Inhabitants ;  that  petitioners 
presented  to  the  jndge  of  probate  a  recom- 
mendation In  writing,  signed  by  more  than 
20  respectable  householders  and  freeholders 
living  within  the  corporate  limits  of  the  town 
of  Gordo,  Pickens  county,  who  certified  that 
the  petitioners  were  of  good  moral  character.^ 
and  In  all  respects  proper  persons  to  be  lU' 
censed  to  sell  liquor;  that  they  made  and 
tendered  to  said  Judge  of  probate  at  the  time 
they  applied  for  license  the  affidavit  re- 
quired by  section  3521  of  the  Code  of  1896; 
that  they  tendered  the  said  Judge  of  probate, 
at  the  time  they  applied  for  said  license  the 
sum  of  $350,  the  amount  of  license  required 
by  the  state  and  county ;  and  that  said  Judge 
of  probate  refused  to  Issue  said  license. 

M.  B.  Curry  and  I.  R.  Hinton,  for  appel- 
lant Wlllett  ft  Willett  and  Foster,  Oliver, 
Cox  ft  Cox,  for  appellee. 

SIMPSON,  J.  This  was  an  application  for 
license  to  sell  liquor  In  Pickens  county,  which 
was  refused  because  of  the  provisions  of  the 
act  of  the  Legislature  approved  September 
28,  1908.  Loc.  Acts  1903,  p.  392.  The  notice 
given  of  intention  to  Introduce  said  act  is  as 
follows :  "To  Whom  it  May  Concern :  A  bill 
will  be  Introduced  In  the  present  session  of 
the  Legislature  of  Alabama  to  prohibit  the 
sale  of  spirituous,  vinous  or  malt  liquors  out- 
side of  an  incorporated  town  in  Pickens 
county,  Alabama,  on  and  after  the  first  day 
of  January,  1904,  provided  that  such  spirit- 
uous, vinous  or  malt  liquors  shall  not  be 
sold  in  any  incorporated  town  in  said  county 
unless  a  majority  of  all  the  legally  qualified 
voters  of  the  election  precinct  in  which  such 
incorporated  town  is  situated  shall  be  In 
favor  of  such  sale  at  an  election  to  be  held 
In  such  precinct  to  determine  the  question  of 
sale  or  no  sale."  The  act  is  entitled:  "An 
act  to  regulate  the  license  and  sale  of  spirit- 
uous or  malt  liquors  in  Pickens  county,  Ala." 
Nothing  is  said  in  the  act  about  prohibiting 
the  sale  "ontslde  of  an  incorporated  town." 
On  the  contrary,  provision  Is  made  for  is- 
suing license  In  any  part  of  said  county,  with- 
out regard  to  whether  It  is  In  an'  Incoriwrated 
town  or  not  No  provision  is  made  for  am 
election ;  but,  on  the  contrary  the  license  is  to 
be  issued  on  petition  signed  by  a  majority  of 
the  qualified  voters  In  the  precinct  It  is 
true  that  in  general  terms,  the  word  "elec- 
tion" may  be  said  to  be  "the  act  of  choosing: 
choice ;  the  act  of  electing  one  or  more  from 
others ;  power  of  choosing  or  selecting."  Web- 
ster's Dictionary.  Tet  "an  election  to  be  held 
in  such  precinct,"  according  to  the  custom 
of  this  state,  has  a  certain  definite  meaning 
which  does  not  include  a  choice  by  petition. 


It  results  that  the  act  In  question  Is  void  on 
account  of  the  failure  to  comply  with  secttoD 
106  of  the  Constitution. 

There  was  no  error  in  taxing  the  coats 
against  the  appellant 

The  Judgment  of  the  court  is  affirmed. 

TYSON,  ANDERSON,  and  DHNSON,  JJ.. 

concur. 


WOODALL  v.   STATE. 
(Supreme  Conrt  of  Alabama.    Dec  21,  19(^) 

1.  Ckiuinal  Law  —  Appbai.  —  Rbcobd  —  Dx- 

MI7BKEK. 

The  ruling  on  a  demurrer  to  the  affidavit 
for  arrest,  not  being  in  the  recotd  proper,  but 
only  in  the  bill  of  exceptions,  may  not  be  con- 
sidered. 

2.  Sake— Bill  of  Exceptions. 

Defendant's  requested  charges,  mot  being 
shown  by  the  bill  of  exceptions,  may  not  be  con- 
sidered on  appeal. 

[E2d.  Note. — For  cases  In  point  see  vol.  15. 
Cent  Dig.  Criminal  Law,  i  2818.] 

8.  Same— Pabol  Evidence— Coixatekai.  Is- 
sues. 

It  is  not  error,  on  a  prosecution  for  va- 
grancy, to  allow  the  state  to  aak  defendant  for 
what  he  was  arrested,  and  if  he  did  not  register 
as  a  voter  at  a  certain  place,  over  objections 
that  the  affidavit  of  arrest  and  the  registration 
list  were  the  best  evidence;  the  evidence  sought 
bein^  collateral  to  the  main  issue,  and  so  not 
within  the  rule  requiring  the  best  evidence. 

Appeal  from  Elmore  County  Court;  H. 
J.  Lancaster,  Judge. 

"Not  officially  reported." 

Jake  Woodall  appeals  from  a  ooDvlction. 
Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  There  was  a  demurrer  to 
the  affidavit  for  arrest,  shown  In  the  bill 
of  exceptions,  but  not  In  the  record  proper. 
The  ruling  of  the  court  on  this  demurrer 
cannot  be  considered  on  appeal.  Powell  v. 
State,  89  Ala.  172,  8  South.  109;  McDanlel  v. 
State,  97  Ala.  14,  12  South.  241.  Furtheiv 
more,  there  was  no  Judgment  on  the  demur- 
rer. 

The  act  of  September  22,  1908,  among 
other  things  provides,  "That  any  person 
*  *  *  who  quits  his  house  and  leaves  his 
wife  and  children  without  means  of  sub- 
stance (subslstance),  •  •  •  Is  hereby 
declared  to  be  a  vagrant  and  must  on  con- 
viction be  fined  not  more  than  five  hundred 
^600.00)  dollars  and  may  also  be  imprisoned 
in  the  county  Jail  or  sentenced  to  hard  labor 
for  the  county  for  not  more  than  six 
months."  Laws  1903,  p.  244,  |  1.  The  af- 
fidavit for  arrest  is  in  the  language  of  the 
statute,  and  Is  not  a  departure  therefrom. 

There  was  no  error  In  allowing  the  state 
to  ask  defendant  on  his  cross-examination. 
"For  what  he  was  under  arrest?"  The  ob- 
jection was,  that  the  affidavit  was  the  high- 
est and  best  evidence.  No  efTort  was  made 
in  asking  this  question  to  prove  the  contents 
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of  tbe  affidavit,  and  the  evidence  sought  waa 
collateral  to  the  main  Issue.  Fozwortb  t. 
Brown,  120  Ala.  67,  24  Soutb.  1;  Wlnslow  t. 
State,  76  Ala.  42.  This  objection  applies 
alike  to  the  question  to  defendant,  "Did  you 
not  register  as  a  voter  in  Tallassee,  Elmore 
county?"  objected  to,  because  the  registration 
list  was  the  best  evidence  of  defendant's 
registration. 

The  charges,  requested  by  defendant,  are 
not  shown  by  the  bill  of  exceptions  and  can- 
not; therefore,  be  conaldared  on  aK>eal. 
Nuckols  v.  State.  100  Ala.  4,  18  South.  504; 
Tnskaloosa  County  v.  Logan,  60  Ala.  606. 

AfflrzDOcL 

TYSON,  DOWDBLL,  ANDERSON,  and 
DBNSON,  JJ.,  concnr. 


GUTTA  PBRCHA  ft  RUBBER  MFG.  CO.  ▼. 

CITY  OP  ATTALLA. 

(Supreme  Court  of  Alabama.    June  6,  1905.) 

1.  PlXAOIRO — AlOEZTDHKirr    or    CoifPX.UNT — 

Retiuro  Pixas. 

Where,  In  a  suit  on  a  bond  after  the  filing 
of  special  pleas,  plaintiff  filed  an  additional 
count  to  its  com'plaint,  which  waa  exactly  like 
the  first,  except  that  after  the  description  of 
the  instrument  sued  on  the  words  "which  said 
bond  is  nnder  seal"  were  added,  such  second 
count  being  merely  a  repetition  of  tbe  first,  the 
special  pleas  woald  be  regarded  as  applying 
tnereto,  though  they  wwe  not  refiled. 

2.  MuniciPAi.  CoBPosATioNs— Obligations— 

Aora  OF  MaTO»— AllTROBITT. 

Where  plaintiff  brought  suit  against  a 
city  on  a  bond  executed  by  the  mayor,  but  the 
resolution  of  the  city  council,  which  plaintiff 
introduced  in  evidence,  merely  authorized  the 
mayor  to  execute  a  note,  the  bond  was' not  the 
obligation  of  the  city,  and  was  insufficient  to 
snstein  an  action. 

3.  BowDS — ^AonoNS — PLXAniRa — Vabiaitcb. 

Where  plaintiff  in  an  action  against  a  city 
alleged  a  cause  of  action  on  a  bond,  it  could  not 
recover  on  proof  of  an  unsealed  instrument. 

[Ed.  Note. — For  cases  in  iwint,  see  vol.  8, 
Cent.  Dig.  Bonds,  |  213.] 

Appeal  from  City  Court  of  Etowah;  John 
H.  Dlsque,  Judge. 

"Not  officially  reported." 

Action  by  tbe  Gutta  Percha  ft  Rubber 
Manufacturing  Company  against  the  city  of 
Attalla.  From  a  Judgment  for  defendant, 
plalntlfl  appeals.    Affirmed. 

Dortch,  Martin  &  Allen,  for  appellant 
Boykln  &  Brindley,  for  appellee. 

SIMPSON,  J.  This  was  a  snlt  by  tbe  ap- 
pellant (plaintiff)  against  tbe  appellee  (de- 
fendant^ on  a  bond,  which  Is  set  out  in  the 
statement  of  the  case.  Pleas  of  the  general 
Issue,  the  statute  of  limitations  of  six  years, 
and  non  est  factum  (verified)  were  filed,  and 
afterwards  the  plaintiff  filed  an  additional 
count,  which  is  exactly  like  the  first  ex- 
cept that  after  the  description  of  the  In- 
strument sued  on  is  added  the  words  "which 
said  bond  Is  under  seal." 

Tbe  first  contention  by  tbe  plalntlfl  la  that, 


inasmncb  as  tbe  pleas  were  not  refiled  after 
the  filing  of  this  second  count  there  was  no 
plea  to  this  count,  and  the  defendant  must 
be  considered  as  having  gone  to  trial  on  the 
general  Issue  as  to  this  count  It  Is  true, 
as  contended,  that  this  court  has  held  that 
when  another  count  is  added  to  tbe  com- 
plaint and  tbe  special  pleas  i)revlously  filed 
are  not  refiled  or  Interposed  as  a  defense 
to  said  second  count  the  matters  specially 
alleged  and  proven  will  not  be  considered  in 
tbe  finding  under  said  second  count  Gads- 
den Land  ft  Improvement  Co.  v.  First  Nation- 
al Bank,  96  Ala.  618,  12  South.  170;  Steed 
V.  Knowles,  97  Ala.  573,  12  South.  75;  L. 
ft  N.  B.  R.  Co.  T.  Woods,  105  Ala.  561,  17 
South.  41.  But  in  this  case  the  second  count 
was  identical  in  legal  effect  with  tbe  first 
one.  "A  bond  is  an  obligation  In  writing 
and  under  seal,  binding  the  obligor  to  pay 
a  sum  of  money  to  the  obligee."  4  Am.  ft 
Eng.  Ency.  Law,  p.  620. 

So  the  second  count  waa  simply  a  repeti- 
tion of  the  first  and,  as  tbe  special  pleas  had 
been  filed  to  the  same  allegations,  the  repeti- 
tion of  tfaem  did  not  present  anything  new 
to  answer,  and  it  would  be  a  useless  formali- 
ty to  require  the  defendant  to  make  the  same 
answer  again  to  the  same  allegations.  In 
this  case,  the  suit  was  on  a  bond,  and  the 
Instrument  produced  In  evidence  was  a  bond, 
and  the  resolution  of  the  city  council,  which 
was  Introduced  by  tbe  plaintiff,  authorized 
the  mayor  to  execute  a  "note."  Cionsequent- 
ly  the  "bond"  sued  on  and  produced  was  sign- 
ed by  tbe  mayor  without  authority,  and  waa 
not  tbe  obligation  of  tbe  city. 

Even  if  a  court  of  law  could,  as  stated 
by  some  authorities,  treat  tbe  seal  as  sur- 
plusage, since  the  mayor  was  not  authorised 
to  make  a  sealed  instrument  that  would 
not  be  of  any  advantage  to  the  plaintiff, 
because  (1)  there  is  no  count  baaed  on  an  un- 
sealed instrument  and  (2)  the  plea  of  the 
statute  of  limitations  is  a  complete  answer 
to  that  and  to  any  form  of  action  which  could 
be  maintained  on  the  original  indebtedness 
of  the  city. 

The  Judgment  of  the  court  is  affirmed. 

McCLELLAN,  C.  J.,  and  TYSON  and 
ANDERSON,  JJ.,  concur. 


BROWN  V.  STATU. 
(Supreme  Court  of  Alabama.    June  7,  1906.) 
CaiMnrAL    Law  —  Selt-Defensx  —  Irstbtto. 

TIORS BUKDKR  OF  PBOOF. 

In  a  prosecution  for  assault  vrith  intent 
to  murder,  a  charge  that  the  Jury  must  find 
that  defendant  was  free  from  fault  in  bringing 
on  the  difficulty  before  he  could  set  up  selt 
defense  was  erroneoas.  as  misplacing  the  Durden 
of  proof  on  tbe  issue. 

Appeal  from  Circuit  Conrt  Cherokee  0>un- 
ty;  W.  W.  Haralson,  Judge. 
"Not  officially  reported." 
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Edward  Iiee  Brown  was  convicted  of  an 
assanlt  with  Intent  to  murder,  and  appeals. 
Reversed. 

See  88  Sontb.  268. 

Jobn  L.  Bnmett  and  Mattbews,  Martin  & 
Matthews,  for  appellant  Massey  Wilson, 
Atty.  Oen.,  for  the  State. 

McCLELLAN,  0.  3.  The  drcolt  conrt 
erred  In  its  charge:  'TThe  Jnry  moat  find 
from  the  evidence  that  the  defendant  was  free 
from  fault  In  bringing  on  the  difficulty  before 
lie  can  set  up  self-defense."  The  Instruction 
misplaces  the  burden  of  proof  on  the  Issue 
dealt  with.  McDanlel  v.  State,  76  Ala.  1; 
Keith  V.  State,  97  Ala.  82,  11  South.  914. 
There  is  no  merit  in  the  other  exceptions  re- 
-serred. 

Reversed  and  remanded. 

TTSON,  SIMPSON,  and  ANDERSON.  JJ., 
■concur. 


liBE  et  al.  ▼.  STATE  ex  reL  BTJCE. 

(Supreme  Oourt  of  Alabama.    April  13,  1906.) 

1.  Costs — SicuBrrr  fob  PATicEira. 

Under  Code  1896,  |  SSSl,  providing  that 
-courts  mnst  amend  every  defect  In  form  in 
any  proceeding  on  motion,  and  section  3421, 
requiring  the  petitioner  in  quo  warranto  pio- 
-ceedlncs  to  give  security  for  costs,  to  be  ap- 
proved by  the  clerk  of  the  court  in  which  the 
action  is  brought,  any  defect  in  an  undertaking 
which  was  In  form  a  security  for  costs  and  was 
intended  to  be  a  compliance  with  the  statute 
was  immaterial,  where  additional  security  was 
filed  which  was  conceded  to  be  sufficient. 

'2.   iNTOZICATnro      lilQUOBS  — -piSFENSABIBS  — 
CoNSTITTjnOirAUTT  OF  STATnrs. 

Act  Oct.  1.  1903  (Acts  1903,  p.  443),  to 
establish  a  dispensary  in  the  town  of  Elba  for 
the  sale  of  liquor  and  to  establish  a  board  of 
commissioners  for  the  management  of  the  dis- 
pensary, is  unconstitutional. 

Appeal  from  Circuit  Court,  CJofTee  County; 
H.  A.  Pearce,  Judge. 

"Not  officially  reported." 

Quo  warranto  by  the  state,  on  the  relation 
ot  A.  y.  Buck,  to  oust  M.  jr.  Lee,  Jr.,  and 
others,  from  the  exercise  of  any  powers  aa 
board  of  commissioners  of  a  liquor  dispen- 
sary. From  the  judgment  of  onstef ,  respond- 
«nts  appeal.    Affirmed. 

William  li.  Martin,  for  appellants.  Riley 
4k  Wllkerson  and  B.  Dixon  Armstrong,  for 
appellee. 

HARALSON,  J.  The  assignments  of  error 
Insisted  on  in  argument  of  counsel  are,  that 
the  petitioner,  A.  V.  Buck,  who  Instituted 
this  proceeding  In  the  name  of  the  state, 
did  not  give  security  for  costs,  as  required 
by  section  8421  of  the  Oode  of  1896,  and 
that  the  act  under  which  defendants  operate 
the  dispensary  is  not  unconstitutional,  as 
ruled  by  the  lower  conrt 

1.  Said  section  8421  piorides,  that  the 


proceeding  may  be  brought  without  the  di- 
rection of  the  Judge  of  the  circuit  court 
"on  the  Information  of  any  person  giving 
security  for  the  costs  of  the  action,  to  be 
approved  by  the  clerk  of  the  conrt  in  which 
the  action  is  brought" 

It  is  not  disputed  that  before  the  institu- 
tion of  the  suit  security  for  costs  was  glVCT 
by  the  relator  In  the  following  form.  After 
stating  the  name  of  the  case,  and  the  court 
in  which  it  was  to  be  instituted,  the  form  of 
the  undertaking  was :  "We  hereby  acknowl- 
edge ourselves  security  for  all  the  costs 
of  the  trial  of  the  above  styled  cause  in 
said  court"  which  bore  the  names  of  the 
relator  and  two  sureties,  and  was  marked 
"Filed  in  office  and  approved  this  the  14th 
day  of  May  1904,"  signed  by  the  clerk.  It 
Is  objected  that  the  words,  "in  the  said 
court"  as  they  appear  in  said  undertaking, 
limit  the  security  to  the  costs  of  the  circuit 
court  On  the  other  hand,  it  is  suggested 
that  these  words  merely  refer  to  the  court 
In  which  the  action  was  to  be  instituted, 
and  not  simply  to  the  costs  accruing  on  the 
trial  of  the  cause  in  that  conrt  Conceding 
that  the  security  was  Imperfect  which  we 
do  not  decide,  it  was  in  form  at  least  a 
security  for  costs  in  the  action,  given  before 
the  suit  was  commenced,  and  had  for  its 
object  a  compliance  with  the  statute,  and 
the  plaintiff  was  properly  allowed  to  file  an 
additional  security.  It  Is  not  denied  that 
the  additional  security  which  was  filed,  was 
good  and  sufficient  Wilson  y.  Duncan,  114 
Ala.  670,  21  South.  1017;  Peavey  v.  Burket 
85  Ala.  141;  Strlbllng  v.  The  Bank,  48 
Ala.  4M;  Code  1896,  (  8831. 

2.  The  Information  (Challenges  on  specified 
grounds  the  constitutionality  of  the  act  of 
October  1,  1903  (Acts  1903,  p.  443),  under 
which  respondents  alone  claim  the  right  to 
control  and  operate  the  same,  "to  establish, 
maintain  and  regrulate  a  dispensary  in  the 
town  of  Elba,  CofTee  county,  Alabama,  tor 
the  sale  of  spirituous,  vinous  and  malt  li- 
quors •  •  •  and  to  establish  a  board  of 
commissioners  for  the  management  of  said 
dispensary."  The  court  below  held  the  act 
to  be  nnconstitntionai,  and  "ousted  tlie  re- 
spondents from  the  exercise  of  any  of  the 
rights,  powers  or  franchisee  mentioned  in 
said  act  of  the  Legislature." 

This  question  was  recently  presented  and 
decided  by  us  In  the  case  of  the  Town  of 
Elba  y.  Jobn  H.  Rhodes,  38  South.  807,  in 
which  after  careful  consideration  of  the 
points  involved  in  this  case,  we  held  said 
act  to  be  unconstitutional.  There  remains, 
as  it  seems  to  us,  no  necessity  for  further 
consideration  of  the  same  question. 

Affirmed. 

McOLELLAN,  0.  J.,  and  DOWDBLL  and 
DEMSON,  JJ.,  concur. 
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BRANNCN  &  HENDERSON  v.  HARRIS. 
(Supreme  Court  of  Alabama.    May  9,  1906.) 

1.  Chattel   Mobtoaoks — Bkiaase — EiyiDEitcB 

— SUTFICDEWOT. 

Mere  acceptance  by  a  mortgagee  In  a  chattel 
mortgage  of  property  other  than  that  mortgaged, 
and  crediting  the  lame  at  an  agreed  price  on  the 
mortgage,  does  not  show  an  agreement  to 
release  the  mortgaged  property. 

2.  Same. 

Where  a  mortgagee  accepted  property  from 
the  mortgagor  and  credited  the  same  at  an 
agreed  price  on  the  mortgage,  proof  that  a 
third  person,  who  had  delivered  the  property  to 
the  mortgagor  in  a  trade  for  the  mortgaged 
chattel,  mformed  the  mortgagee  that  if  he 
woDld  tnrn  over  the  property  to  him  he  would 
surrender  the  mortgagea  chattel,  and  that  the 
mortgagee  refnaed,  did  not  show  an  agreement 
to  release  the  mortgaged  chattel  or  to  hold 
the  property  accepted  in  Ilea  thereof. 

Appeal  from  Clrcait  Court,  Coffee  County; 
John  P.  Hubbard,  Judge. 

"Not  ofScially  reported." 

Action  by  Branaen  &  Henderson  against 
Oble  Harris.  From  a  Judgment  for  defend- 
ant, plaintias  appeal.    Reversed. 

Riley  &  Wllkerson,  for  appellants.  J.  F. 
Sanders  and  H.  L.  Martin,  for  appellee. 

DBNSON,  J.  This  is  an  action  of  detinue, 
and  was  brought  by  ttae  plaintiffs,  Brannen 
&  Henderson,  against  Oble  Harris  as  de- 
fendant, to  recover  possession  of  an  iron 
gray  mule.  The  mule  was  seized  under  tbe 
writ  on  the  Slst  day  of  October,  1902,  and 
on  the  same  day  the  defendant  Harris  re- 
plevied the  mule.  On  the  4th  day  of  April, 
1903,  the  defendant  made  an  affidavit  as  pro- 
vided by  section  2634  of  the  Code  of  1896, 
In  which  he  asserted  that  one  Jeff  Cowen, 
without  collusion  with  the  defendant,  claim- 
ed the  mule  sued  for,  and  prayed  that  notice 
issue  to  Cowen  and  that  he  come  in  and  de- 
fend the  action.  The  record  does  not  show 
tliat  any  order  was  made  by  the  court  re- 
quiring the  said  Cowen  on  notice  to  come  In 
and  defend,  but  it  does  show  that  the  clerk 
of  the  court  Issued  a  notice  to  the  said  Jeff 
Cowen  to  the  effect  that  the  defendant  bad 
made  affidavit  that  Cowen  claimed  the  prop- 
erty involved  In  the  suit  and  that  be  could 
come  in  and  defend  if  he  saw  proper  to  do  so. 
Cowen,  on  the  3d  day  of  July,  1903,  through 
his  attorneys,  H.  L.  Martin  and  J.  F.  San- 
ders, in  writing,  accepted  service  of  said  no- 
tice, waived  service  of  copy  by  the  sheriff, 
and  agreed  to  enter  an  appearance  in  the 
suit  on  the  first  day  of  the  next  term  of  the 
court.  The  record  fails  to  show  any  order 
of  the  court  making  Cowen  a  party.  Yet 
it  would  seem  from  the  bill  of  exceptions 
that  the  trial  was  conducted  upon  the  theory 
that  Cowen  was  a  party. 

The  plaintiffs  relied  for  a  recovery  upon  a 
mortgage  executed  to  them  by  B.  Simmons 
on  the  13th  day  of  February,  1001,  upon  the 
mule  sued  for.  The  mortgage  purports  to 
have  been  given  to  secure  an  Indebtedness 
of  $284.02  due  October  1,  1001.  It  was  duly 
89  SO. 


recorded  In  Coffee  county  on  the  14th  day  of 
February,  1901.  After  proving  that  the  de- 
fendant, Oble  Harris,  was  in  possession  of 
the  mule  sued  for  at  the  commencement  of 
the  suit,  and  the  value  of  the  mule,  the 
mortgage  above  referred  to  was  offered  in 
evidence,  and  was  received  without  any  ob- 
jection. It  was  shown  without  conflict  that 
Oble  Harris  got  the  mule  from  Jeff  Cowen, 
and  the  case  was  defended  on  Jeff  Cowen's 
title.  It  was  shown  without  conflict  In  the 
evidence  that  Jeff  Cowen  traded  with  B. 
Simmons  for  the  mule  involved  in  the  suit, 
and  that  Simmons  at  the  time  the  trade  was 
being  made  told  Cowen  that  the  plaintiff  had 
a  mortgage  on  the  mule.  Cowen  gave  Sim- 
mons three  yokes  of  oxen  and  a  cart  for 
the  mule,  a  pony,  and  $50.  The  $60  waa  not 
paid  In  cash,  but  Simmons  agreed  to  meet 
Cowen  at  Elba  the  following  week  and  give 
him  a  mortgage  on  the  oxen.  Cowen  told 
Simmons  that  he  (Cowen)  did  not  consider 
the  team  Simmons'  until  he  gave  him  the 
mortgage.  Simmons  at  the  time  the  trade 
was  made  told  Ck>wen  that  he  would  go  to 
Troy  the  next  week  and  get  the  mule  re- 
leased from  the  mortgage.  It  was  shown 
that  the  plaintiffs  never  gave  Simmons  the 
right  to  trade  the  mule  to  any  one,  and  there 
is  no  evidence  showing,  or  tending  to  show, 
that  Simmons  ever  applied  to  the  plaintiffs 
to  release  the  mule  from  the  mortgage.  It 
was  shown  that,  some  time  after  the  mort- 
gage was  due,  plaintiffs  sent  one  Weathersby 
to  see  Simmons  about  collecting  the  mort- 
gage, and  that  Weatheniby  returned  with 
some  oxen  and  a  cart  which  he  had  bought 
on  the  mortgage  Indebtedness  of  Simmons  to 
plaintiffs.  The  evidence  showed  that  the 
purchase  price  agreed  to  be  paid  by  Weath- 
ersby for  the  oxen  and  cart  was  credited  on 
the  mortgage  Indebtedness  and  that  the 
mortgage  was  still  unpaid.  The  plaintiff 
Brannen  testified  that  the  plaintiffs  did  not 
know,  when  Weathersby  brought  the  oxen 
and  cart  to  them,  that  Cowen  claimed  them, 
or  any  interest  in  them,  and  did  not  know 
that  Simmons  had  traded  the  mule  to  (3owen 
for  the  oxen  and  cart,  and  did  not  know  of 
Cowen's  claim  on  the  oxen  and  cart  until 
after  plaintiffs  had  disposed  of  them.  Wit- 
ness Hughes,  for  the  defendant,  testified  that 
be  told  Weathersby,  when  be  went  to  get  the 
oxen  and  cart,  that  Simmons  had  traded  the 
mule  to  Cowen,  and  that  witness  thought 
that  Cowen  held  some  lien  or  claim  on  the 
oxen  and  cart  The  foregoing  Is  a  sufficient 
statement  of  the  case  for  a  correct  under- 
standing of  the  Issues  Involved. 

It  cannot,  from  the  evidence,  be  contended 
that  there  was  any  agreement  on  the  part  of 
the  plaintiffs  to  release  the  mule  from  the 
mortgage.  Nor  do  we  understand  that  to  be 
the  contention  of  defendant  in  this  case; 
but  the  defense  seems  to  have  been  predicat- 
ed upon  the  theory  tliat  by  receiving  the  cart 
and  oxen  on  the  mortgage  debt  the  plaintiffs 


Digitized  by 


Google 


722 


S8  SOUTHERN  BEPOBTBB. 


(AU. 


were  estopped  from  claiming  tbe  mole  nnder 
the  mortgage.  It  may  be  true  tbat  If  a 
mortgagee  abould  undertake  by  an  agreement 
to  release  certain  mortgaged  property  In  con- 
sideration of  otber  property  which  be  re- 
ceives in  lieu  thereof,  be  would  not  be  per- 
mitted to  bold  onto  the  property  thus  re- 
ceived and  also  assert  the  mortgage  claim 
and  lien  against  the  property  released. 
Bloch  &  Ga  T.  Edwards,  116  Ala.  00,  22 
South.  600;  Powers  t.  Harris,  68  Ala.  409. 
But  we  have  not  been  able  to  discover  from 
tbe  record  any  evidence  which  in  tbe  slight- 
est tended  to  show  such  an  agreement  on  the 
part  of  the  plaintiffs  in  this  case.  Tbe  state- 
ment made  by  witness  Hughes  to  Weathcrs- 
by,  as  above  set  out,  only  tended  to  show 
that  plaintiffs  accepted  the  oxen  and  cart 
with  notice  that  Co  wen  bad  a  claim  on  it; 
but  the  mere  acceptance  of  the  property  and 
crediting  it  at  an  agreed  price  on  the  mort- 
gage falls  short  of  showing  an  agreement  to 
release  the  mule  from  the  mortgage.  Jim 
Cowen's  evidence,  to  the  effect  that  some 
time  ago  (whether  before  or  after  tbe  suit 
was  begun  be  could  not  say)  be  saw  Bran- 
nen  and  told  him  that  if  he  would  give  him 
back  the  oxen  and  cart  that  he  (Cowen) 
would  return  the  mule,  and  that  plaintiffs 
refused,  does  not  tend  to  show  an  agreement 
to  release  tbe  mule,  or  to  bold  the  oxen  and 
cart  In  lieu  of  tbe  mule.  The  undisputed 
evidence  in  tbe  case  showed  that  tbe  mort- 
gage debt  was  unpaid,  even  after  crediting 
tbe  amount  agreed  to  be  allowed  to  Sim- 
mons for  the  oxen  and  cart 

Upon  tbe  whole  case  we  conclude  that 
the  affirmative  charge,  as  requested  by  plain- 
tiffs, should  have  been  given.  This  renders 
it  unnecessary  to  notice  tbe  other  assign- 
ments of  error. 

The  Judgment  of  tbe  circuit  court  Is  re- 
versed, and  the  cause  remanded. 

Beversed  and  remanded. 

McCLBLLAN.  O.  J.,  and  HABALSON 
and  DOWDBLL,  JJ.,  concur. 


SEABS,  BOEBUCK  &  CO.  v.  MABTIN. 
(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 
Sai£S — Pebfobmance    of    Coiitraot — Dbuv- 

EBT  OF  QOODS  TO  CABBIEB. 

Where  the  selleni  of  goods  delivered  the 
same  to  a  common  carrier,  consigned  to  the 
sellers'  order,  to  be  transported,  and  failed  to 
deliver  the  bill  of  lading  to  tbe  purchaser,  there 
was  no  delivery. 

(EJd.  Note. — For  cases  In  point,  see  vol.  4S, 
Cent  Dig.  Sales,  H  377,  879.] 

Appeal  from  City  Oourt  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

"Not  officially  reported." 

Action  by  J.  N.  Martin  against  Sears,  Boe- 
buck  &  Co.  for  damages  for  failure  to  per- 
form a  contract  of  sale.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 


Tbe  appellee  sent  to  appellants  tbe  follow- 
ing order,  dated  at  Birmingham,  Ala.,  Novem- 
ber 24, 1902:  "Sears,  Boebnck  St  Co.,  Chicago, 
111. — cientlemen:  Please  ship  me  by  freight 
O.  O.  D.  the  following  goods:  [Here  follows 
the  list  of  articles,  known  as  "plumbers'  goods 
and  material."]  Enclosed  please  find  draft 
for  $30.00.  Send  bill  collect  through  First 
National  Bank.  Please  send  me  some  order 
blanks.  Ship  goods  at  your  earliest  con- 
venience, as  I  am  needing  them  badly.  Tbe 
goods  to  be  subject  to  examination  before 
paying  for  same.  [Signed]  J.  N.  Martin." 
Testimony  for  plaintiff  tended  to  show  tbat 
he  received  invoice  of  the  goods  shipped  to 
Birmingham  to  tbe  order  of  Sears,  Boebuck 
ft  Co.;  that  be  Inquired  at  the  First  National 
Bank  several  times  for  draft  and  bill  of 
lading,  and  did  not  find  them;  that  he  tried 
to  get  the  goods  from  tbe  railroad  agent  by 
paying  tbe  amount  due  on  them,  $112.13;  tbat 
not  getting  these  goods  compelled  him  to  go 
into  the  market  and  buy  them  elsewhere  at 
an  advance  of  from  20  to  23  per  cent  Martin 
snes  to  recover  tbe  $30  sent  with  tbe  order, 
together  with  the  difference  In  price  of  tbe 
goods  purchased  from  Sears,  Boebnck  &  Go. 
and  the  goods  he  was  compelled  to  go  Into 
the  market  to  buy  to  take  the  place  of  tbe 
goods  so  purchased.  The  defendants  filed 
two  pleas  of  set-off,  setting  up  as  a  set-off 
the  price  of  the  goods  so  purchased  nnder 
the  order  above  referred  to,  together  with 
the  freight  to  and  from  Chicago  and  tbe  de- 
murrage that  had  accrued  on  tbe  goods  by 
failure  of  Martin  to  take  them  from  the  depot 
There  was  Judgment  for  plaintiff,  for'$64. 

Yon  L.  Thompson,  for  appellants.  L.  M. 
Washington  and  Martin  ft  Boberts,  for  ap- 
pellee. 

TTSON,  J.  Appellants'  counsel  is  mis- 
taken Iq  his  assertion  that  there  was  no  evi- 
dence tending  to  support  the  allegations  of 
plalntlfTs  complaint  and  that  defendants' 
pleas  of  set-off  or  recoupment  were  undls- 
putedly  established.  To  tbe  contrary,  the 
averments  of  the  complaint  were  fully  sus- 
tained, and  the  pleas  not  proven  at  all.  De- 
fendants' obligation  to  deliver  tbe  goods  to 
plaintiff  in  Birmingham  was  not  fulfilled  by 
a  delivery  of  the  goods  to  a  common  carrier 
In  Chicago,  consigned  to  their  order,  to  be 
transported  to  Birmingham.  The  carrier 
was  not  the  agent  of  the  plaintiff,  and  there- 
fore a  delivery  of  the  goods  to  it  was  not  a 
delivery  to  the  plaintiff.  On  the  other  hand. 
It  was  the  agent  of  the  defendants,  and  was 
not  authorized  to  deliver  the  goods  to  plain- 
tiff without  proper  authorization  from  its 
principal  to  do  so.  This  anthorization  coul^ 
have  been  properly  evidenced  by  a  delivery 
of  tbe  bill  of  lading  to  plaintiff  by  defendants 
and  a  surrender  of  It  by  tbe  former  to  the 
carrier;  and  until  the  plaintiff  was  armed 
with  tbe  proper  authority  to  get  tbe  goods 
from  tbe  carrier  there  was  no  actual  or  syu- 
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boUcal  delivery  of  them.  So,  then,  until  de- 
fendants delivered  the  bill  of  lading  to  plaln- 
tifF,  which,  if  it  had  done,  would  have  been 
a  symbolical  delivery,  or  made  an'  actual  de- 
livery of  them,  they  have  not  carried  out 
their  contract 

If  It  be  assumed  that  the  words  in  the  writ* 
ten  order  for  the  goods  sent  by  plaintiff, 
"Send  bill  collect  through  First  National 
Bank,"  constituted  the  bank  piaintifTs  agent 
to  receive  the  bill  of  lading  for  him,  a  ques- 
tion upon  wlilch  we  intimate  no  opinion,  the 
testimony  would  support  the  finding  by  the 
court  that  it  was  never  sent 

Afllrmed. 

HARALSON,  SIMPSON,  and  ANDERSON, 
JJ.,  concur. 


WESTERN  RT.  OF  ALABAMA  v.  STONB. 
(Supreme  Court  of  Alabama.    Dec.  19,  1905.) 

1.  RAILBOADS— IRJITBIBS    TO    CATTLE— PLKAO- 
IHG— StJFFIOIENOT. 

In  an  action  against  a  railroad  for  UIHng 
cattle,  a  complaint  alleging  that  on  the  14th 
day  of  March,  1903,  defen&nt  was  engaged  in 
the  operation  of  a  railroad  between  certain 
cities,  and  that  one  of  its  employes  so  negligent- 
ly operated  a  locomotive  on  said  road,  at  or 
near  a  certain  place  in  a  certain  county,  that  by 
reason  thereof  it  ran  against  plaintiff's  cows, 
was  sufficiently  definite  in  its  all^^tions  of  the 
time  and  place  of  the  injury. 

[Ed.   Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {  1551.] 

2.  SA1£K. 

In  an  action  against  a  railroad  for  killing 
cattle,  a  complaint  alleging  that  one  of  defenf 
ant's  servants,  in  charge  of  a  locomotive,  so 
negligently  operated  such  locomotive  that  it 
struck  plaintiff's  cows,  was  sufficient  in  its  al- 
legations of  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {{  1551,  15^,  1566.] 

8.  Samx. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  it  is  not  necessary  for 
the  complaint  to  allege  the  name  of  the  employe 
who  was  in  control  of  the  locomotive  which 
stmck  the  cattle. 

[E^d.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  8  1562.] 

4.  Appeal  —  Harmless  Ebbob  —  Rtjlirgs  on 
Pleading. 

Sustaining  a  demnrrer  to  a  plea  setting  np 
matters  available  under  an  accompanying  plea 
of  the  general  issue  is  harmless. 

5.  Dam AOEs  —  Injubies  to   Animals  — Evi- 
dence. 

In  an  action  against  a  railroad  for  killing 
COWS  used  only  as  milk  and  butter  producers  in 
the  prosecution  of  a  dairy  business,  evidence 
of  the  yield  of  milk  and  butter  by  the  cows  kill- 
ed is  aomissibie  on  the  issue  of  the  market  value 
of  the  animals. 

6.  EvIOEKCE— CONCLTTSIONS    OF    WITNESS. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  testimony  of  the  en- 
gineer, in  charge  of  the  locomotive  which  killed 
the  animals,  that  he  did  not  have  time  to  make 
any  effort  to  prevent  the  killing,  was  but  the 
conclusion  of  ute  witness  on  a  question  of  fact, 
and  was  properly  excluded. 

[Bid.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  Sf  2149-2151.] 


7.  Railroads— I njubies  to  Gattlb— Plcad- 

INO— VaBIANCE. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  where  the  negligence 
alleged  was  in  the  operation  of  the  train,  testi- 
mony as  to  the  equipment  of  the  train  was  prop- 
erly excluded. 

[Eld.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  SI   1570-1573.] 

&  Sams— Nkoliqence  of  Railboad. 

It  is  negligence  for  a  railroad  to  operate  a 
locomotive  and  train  of  cars  at  night  at  so  great 
a  rate  of  speed  that  it  is  impossible  to  stop 
the  train  within  the  distance  that  the  locomotive 
headlight  illuminates  the  track. 

[EM.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  {{  14S4-1488.] 

9.  Damages— KiLLiNQ  of  Cattle— Irbtbuc- 

noRB. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle,  a  chane  that  the  measure  of  dam- 
ages is  not  necessarily  the  value  of  the  animals 
when  alive>  but  the  difference  in  value  between 
the  living  animals  and  the  dead  carcasses,  and 
the  jury  should  deduct  the  amount  which  plain- 
tiff might  have  realized  from  the  dead  carcasses 
by  the  exercise  of  reasonable  diligence,  was 
properly  refused  as  abstract,  where  there  was 
no  evidence  of  the  value  of  the  carcasses  of  the 
cattle  in  their  mangled  condition,  and  was  also 
bad  in  failing  to  take  into  account  the  cost  of 
transi)orting  the  carcasses  from  the  place  where 
the  cattle  were  killed  to  market 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  {  1624.] 

la  Same. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle,  a  charge  to  find  for  defendant,  if 
plaintiff  has  failed  to  reasonably  satisfy  the 
jury  as  to  the  amount  of  damage  sustained,  was 
erroneous,  in  that  plaintiff,  although  he  failed 
to  establish  the  amount  of  damages,  was  en- 
titled at  least  to  nominal  damages  on  proof  of 
the  wrongful  killing. 

[Eld.  Note. — For  cases  in  point  see  voL  15, 
Cent  Dig.  Damages,  H  537,  539.] 

11.  Railroads  —  iNxuBiEs  to   Cattle  — Ac- 
tions—Inbtbuciions. 

In  an  action  against  a  railroad  for  killing 
cattle  on  the  track,  a  charge  to  find  for  defend- 
ant if  the  engineer  was  keeping  a  proper  look- 
out  for  obstructions,  and  the  animals  came  on 
the  track  suddenly  and  so  close  to  the  train 
that  the  injury  could  not  be  avoided,  was  prop- 
erly refused,  in  that  It  failed  to  take  into  con- 
sideration the  question  of  negligence  in  the  op- 
eration of  the  train  with  respect  to  speed  and 
illuminative  power  of  the  locomotive's  head- 
light 

12.  Damages— Assessment— Inbtbuctions. 
In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle,  a  charge  that  the  value  of  the 
animals  killed  was  not  to  be  determined  by 
the  purpose  for  which  they  were  used,  but  by 
the  reasonable  market  value  of  the  animals,  was 
properlv  refused  as  misleading,  in  view  of  evi- 
dence that  the  cows  were  milk  and  butter  pro- 
ducers and  were  used  for  that  puri>ose  alone. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  {  269;  vol.  41,  Cent  Dig. 
Railroads,  i  16^.] 

18.  Tbial— Inbtbuotionb— Impbopeb  Phbasb- 

OLOGT. 

The  improper  use  of  the  word  "defendant" 
for  "plaintiff"  in  a  requested  instruction  need 
not  be  corrected  by  the  trial  court  but  the  in- 
struction may  be  refused. 
14.  Railboadb— Injuries  to  Cattle— Actions 
— Instbcctionb. 

In  an  action  against  a  railroad  for  killing 
cattle  on  the  track,  a  charge  that  the  engineer 
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was  not  bound  "t»  keep  a  lookout  for  animals 
beyond  the  light  thrown  from  his  engine;  that 
is,  on  the  outsides  of  the  track" — was  pro];>erly 
refused  as  obscure  and  misleading. 
15.  Save— Duty  to  Kekf  Lookout. 

Where  a  locomotive  engineer  ia  negligent  In 
keeping  a  lookout,  but  afterwards,  when  it  is 
too  late  to  prevent  a  collision,  discovers  an 
animal  upon  the  track,  the  railroad  is  liable  for 
the  consequent  injury  to  the  animal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {§  1477-1483.] 

Appeal  from  City  Court  o<  Montgomery; 
A.  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  by  H.  L.  Stone  against  the  Western 
Railway  of  Alabama.  From  a  Judgment  for 
plaintiff,  defendant  aitpeals.    Affirmed. 

Action  for  injuring  or  killing  three  cows. 
The  complaint  was  in  the  following  words: 
"Plaintiff  claims  of  the  defendant  the  sum  of 
$250  as  damages,  for  that,  to  wit,  on  the 
14tta  day  of  March,  1903,  the  defendant  was 
engaged  in  the  operation  of  a  railroad  and 
locomotive  and  cars  thereon,  between  the 
cities  of  Montgomery  and  Selma,  Ala.;  that 
one  of  defendant's  agents,  servants,  or  of- 
ficers, then  and  there  In  charge  of  one  and 
such  locomotive,  and  whose  name  Is  to 
plaintiff  unknown,  so  negligently  operated 
such  locomotive  on  said  road  at  or  near 
Stone's  Tank,  In  the  county  of  Montgomery, 
Ala.,  that  by  reason  thereof  It  then  and  there 
ran  against,  struck,  and  greatly  injured  or 
killed  three  cows,  the  property  of  plaintiff, 
to  the  damage  of  plaintiff,"  etc. 

There  was  demurrer  to  this  complaint, 
assigning  as  grounds  that,  first  he  failed 
to  aver  with  sufficient  certainty  and  particu- 
larity where  the  injury  occurred;  second, 
failed  to  show  with  sufficient  certainty  who 
the  officers  or  agents  were  who  are  charged 
with  negligence  in  operating  Its  engines; 
third,  that  It  fails  to  show  that  said  agents 
or  officers  were  acting  within  the  scope  of 
their  employment  at  the  time  of  the  Injury; 
fourth,  that  It  does  not  aver  with  certainty 
that  the  Injury  was  negligently  done;  and, 
fifth,  because  it  assumes  negligence  In  strik- 
ing said  cows  and  does  not  affirmatively 
aver  any  act  of  negligence  on  the  part  of  the 
defendant 

These  demurrers  being  overruled,  the  de- 
fendant filed  the  general  Issue,  and  a  special 
plea,  setting  up  that  the  animals  killed  ran 
suddenly  and  unexpectedly  on  the  track  im- 
mediately In  front  of  the  train;  that  the 
engine  was  equipi)ed  with  a  first-class  head- 
light, which  enabled  the  engineer  to  see  suf- 
ficiently far  ahead  of  him  to  have  discovered 
the  animals  on  the  track  or  within  the  rays 
of  said  headlight  In  time  to  have  stopped 
the  train  to  prevent  Injury;  that  the  engineer 
was  keeping  a  proper  lookout,  but  that  the 
cows  got  on  the  track  unexpectedly  and  so 
near  the  engine  that  by  the  use  of  all  means 
known  to  skillful  engineers  the  engineer 
could  not  have  stopped  the  train  in  time  to 


prevent  the  Injury.  There  were  demturers 
to  this  plea,  which  were  sustained. 

The  defendant  requested  the  following 
charges,  which  were  refused:  "(2)  The 
measure  of  damages  In  this  case  is  not 
necessarily  the  value  of  animals  when  alive, 
but  the  difference  In  value  between  the  living 
animal  and  the  dead  carcass;  and  If  the  Jury 
'believe  from  the  evidence  that  the  plaintiff 
might  have  realized  the  appreciable  value  of 
the  dead  carcass  by  the  exercise  of  reason- 
able diligence,  the  amount  of  such  value  must 
be  deducted.  (3)  The  burden  of  proof  Is  up- 
on the  plaintiff  to  show  that  the  animals 
were  killed  by  the  engine  of  the  defendant 
and  also  to  show  the  amount  of  damages 
sustained;  and  If  the  plaintiff  has  failed  to 
reasonably  satisfy  the  jury  what  such  dam- 
ages were,  they  must  find  for  the  defendant 
(4)  Railroad  employes  are  not  required  to 
attempt  the  Impossible;  and  if  the  Jury  be- 
Ueve  from  the  evidence  that  the  engineer  was 
keeping  a  proper  lookout  for  obstructions 
on  the  track,  and  that  the  animals  came  on 
the  track  suddenly,  and  so  dose  to  the  train 
that  the  use  of  preventive  efforts  could  not 
have  avoided  the  Injury,  they  most  find  for 
the  defendant*  (5)  The  value  of  the  animals 
alleged  to  have  been  killed  is  not  to  be 
determined  by  the  purpose  for  which  they 
were  used  by  plaintiff  for  dairy  purposes, 
but  by  the  reasonable  market  value  of  said 
animals  at  the  time  of  the  injury  shown. 
•  •  •  (8)  Notwithstanding  the  fact,  if  it 
be  a  fact,  that  the  engine  did  not  have  a 
headlight  sufficiently  strong  to  see  an  animal 
on  the  track  in  time  to  stop  the  train  befwe 
striking  it,  yet  if  the  animals  were  not  on  the 
track,  but  came  suddenly  on  it  so  near  the 
approaching  train  that  It  was  In^osslble  for 
the  engineer  to  have  stopped  or  slackened 
Its  speed  In  time  to  prevent  the  Injury,  the 
fact  of  not  having  a  strong  headlight,  it  it 
be  a  fact,  can  have  no  Influence  In  this  case, 
and  cannot  authorize  the  verdict  for  defend- 
ant (9)  Under  the  facts  of  this  case  of- 
fered in  evidence  no  duty  rested  on  the 
engineer  to  keep  a  lookont  for  animals  l>e- 
yond  the  light  thrown  from  his  engine;  that 
is,  on  the  outsides  of  the  track." 

The  court  In  its  oral  charge  used  the  fol- 
lowing language:  "But  if  the  engineer  Is 
negligent  In  keeping  a  lookout,  and  after  a 
while,  after  such  negligence,  does  discover 
an  animal  upon  the  track,  and  It  Is  then  so 
close  upon  the  track  that  it  Is  impossible  to 
prevent  killing  or  hurting  it,  that  engineer  Is 
guilty  of  negligence;  whereas.  In  the  other 
case  I  have  supposed  to  yon,  he  would  not 
be.  Now  the  contention  here  Is  that  the 
engineer  was  guilty  of  negligence  In  not 
keeping  a  lookout  of  this  sort;  that  if  he  bad 
kept  a  lookout  for  animals  in  dangerous 
proximity,  he  would  have  seen  the  animals 
in  time  to  have  prevented  Injury  to  them. 
The  contention  of  the  defendant,  on  the  con- 
trary, is  that  he  did  keep  such  u  lookont  as  a 
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reasonably  prndent  and  competent  man  ongbt 
to  hare  kept,  and,  keeping  It,  did  not  see  the 
animals  until  tbey  were  so  close  that  he 
could  not  help  hurting  them.  If  this  is  true, 
of  coarse,  he  cannot  recover;  If  the  first  con- 
tention is  true,  of  course,  the  plaintiff  must 
recover."  The  court,  further  charging  the 
Jury,  said:  "There  is  another  proposition 
in  that  connection,  Inrolyed  in  thia  case, 
which  is  insisted  on  by  the  plaintiff,  and 
that  is  this:  tliat  if  this  engine  was  equip- 
ped with  such  ligbt  as  only  allowed  the 
engineer  to  discover  obstacles  on  the  track 
or  in  dangerous  proximity  to  it — ^we  will  say, 
for  example,  100  yards  away,  meaning  100 
yards  away  from  the  engine — then  it  was 
negligence  to  operate  Its  train  at  such  a  rate 
of  speed  as  rendered  it  impossible  for  him 
to  stop  within  100  yards." 

George  P.  Harrison,  for  appellant.  Steiner, 
Cram  &  Weil,  for  appellee. 

DOWDBLIj,  J.  The  complaint  contained 
bat  a  single  count,  to  which  a  demurrer  was 
interi>osed  by  the  defendant  The  averments 
in  the  complaint  were  sufficiently  definite  as 
to  time  and  place  of  the  alleged  injury  to 
pat  the  defendant  on  notice.  The  complaint 
was  also  sufficient  in  Its  averment  as  to  neg- 
ligence. In  actions  of  this  character  it  is 
not  necessary  to  aver  the  name  of  the  agent 
or  employ^  of  the  defendant  who  had  the 
control  and  operation  of  the  locomotive  and 
cars.  The  court  properly  overruled  the  de- 
murrer to  the  complaint 

All  matters  of  defense  set  up  in  defend- 
ant's plea  No.  2,  to  wliicb  it  was  entitled,  was 
available  to  it  under  the  plea  of  the  general 
Issue,  and  it  appears  from  the  record  that 
in  the  trial  of  the  case  under  the  plea  of  the 
general  issue  the  defendant  did  have  the 
l>enefit  of  the  facts  averred  in  said  plea.  So, 
If  there  was  any  error  in  sustaining  the  de- 
marrer  of  the  plaintiff  to  the  plea,  it  was 
error  without  injury. 

The  tliird,  fourtli,  fifth,  and  sixth  assign- 
ments of  error  relate  to  rulings  of  the  court 
on  objections  made  by  appellant  to  ques- 
tions asked  by  appellee  concerning  the  yield 
of  milk  and  butter  by  the  cows  killed  by 
defendant's  locomotive  and  train  of  cars. 
The  evidence  is  uncontradicted  that  the  cows 
killed  were  only  used  as  milk  and  butter 
producers,  and  that  appellee  so  used  tbem  in 
carrying  on  the  business  of  selling  milk  and 
butter  in  the  prosecution  of  a  dairy  bnsiness. 
This  evidence  was  relevant  and  pertinent  as 
tending  to  show  elements  of  value  of  the  in- 
jured animals.  Wblle  It  Is  true  that  the 
market  value  Is  the  proper  criterion  of  value 
In  such  actions,  still  the  facts  testified  to 
might  very  properly  become  an  element  in 
making  up  market  value. 

There  was  no  error  in  excluding,  on  the 
motion  of  the  plaintiff,  the  statement  by  de- 
fendant's witness  Tinsley  that  "he  did  not 
have  time  to  make  any  effort  to  prevent  the 


killing  of  the  cows."  This  was  but  a  con- 
clusion of  the  witness.  The  witness  was  per- 
mitted to  testify  to  all  the  facts  attending 
the  killing  of  the  cows.  It  was  for  the  Jury 
to  determine  from  all  these  facts  whether  he 
had  time  to  make  any  effort  to  control  his 
train  so  as  to  avoid  collision  with  the  an- 
imals. The  evidence  was  not  an  expert  opin- 
ion based  upon  a  given  statement  of  facts, 
but  a  mere  conclusion  of  fact  Moreover  the 
appellant  bad  the  benefit  of  everything  con- 
tained in  this  statement  on  the  theory  of  its 
being  expert  evidence.  Later  on  he  was  per- 
mitted to  testify,  and  did  testify,  as  follows : 
"In  my  oplnl<Mi,  as  an  expert  engineer,  that 
train,  running  as  it  was,  on  the  track  where 
it  was,  could  not  have  been  stopped  after  I 
discovered  these  animals  by  the  use  of  all 
means  known  to  skillful  engineers,  such  as 
applying  brakes  and  reversing  the  engine,  in 
time  to  have  prevented  the  Injury.  »  •  • 
I  was  helpless.  I  could  not  do  anything,  and 
did  not  do  anything." 

There  was  no  error  in  sustaining  the  ob- 
jection of  the  plaintiff  to  the  question,  asked 
tills  witness  Tinsley  by  the  defendant, 
"whether  or  not  the  equipmoit  on  that  train 
was  such  as  Is  in  use  on  the  best  regulated 
railroads  in  the  country."  This  question 
called  for  evidence  wholly  immaterial  and  ir- 
relevant The  equipment  of  the  train  was 
not  an  issue  in  the  case.  The  negligence 
counted  on  was  in  the  operation  of  the  train, 
and  not  on  any  defects  In  the  machinery. 
The  defendant  was  permitted  to  prove  the 
kind  of  headlight  it  had  on  its  engine  and  tlM 
distance  it  shed  light  The  plaintiff  upon 
cross-examination  of  this  witness  was  per- 
mitted, against  the  objection  of  the  defend- 
ant to  ask  the  witness,  "How  far  did  that 
headlight  throw  a  light  on  a  straight  track?" 
The  evidence  called  for  by  this  question  was 
pertinent  to  the  issue  of  the  negligent  opera- 
tion of  the  train.  It  was  shown  by  the  un- 
disputed evidence  that  the  track  at  the  place 
of  the  alleged  injury  was  straight  half  a  mile 
or  more  in  the  direction  the  train  was  going 
before  it  struck  the  cows.  The  witness  Tin- 
sley, the  engineer,  testified  that  at  the  time 
he  was  running  at  a  speed  of  30  miles  an 
hour,  and  that,  at  the  speed  at  which  he  was 
going,  he  could  not  have  stopped  the  train  in 
a  shorter  distance  than  200  yards.  In  an- 
swer to  the  question,  the  witness  said :  "Tou 
can  see  an  object  a  cow,  about  100  yards, 
maybe  a  little  better  than  that  but  not  to 
tell  whether  It  was  a  horse  or  cow.  I  could 
not  have  stopped  after  discovering  an  object 
as  big  as  a  cow  within  100  yards."  It  Is  a  want 
of  due  care  to  operate  a  locomotive  and  train 
of  cars  at  night  at  so  great  a  rate  of  speed 
that  It  is  impossible  to  stop  the  train  within 
the  distance  that  the  headlight  of  the  loco- 
motive lights  up  the  track.  In  Annlston 
Electric  &  Gas  Co.  v.  Hewitt,  139  Ala.  442,  36 
South.  39,  107  Am.  St  Rep.  42,  it  was  said: 
"The  law  Is  well  aetUed  that  railroad  corn- 
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paiiies  that  knowingly  run  their  trains  un- 
der conditions  rendering  It  Impracticable  for 
those  In  charge  to  prevent  Injuring  stock 
straying  on  their  tracks  are  accountable  for 
the  loss  when  Injury  results" — citing  author- 
ities. The  tendency  of  the  evidence  was  to 
show  that  at  the  time  and  place  the  train  was 
being  run  undo:  conditions  that  rendered  It 
Impracticable  to  prevent  Injury  to  the  stock 
In  question. 

The  defendant  requested  the  court  to  give 
several  written  charges,  which  were  refused, 
and  for  the  refusal  of  which  errors  are  here 
assigned.  The  first  of  these  charges  was  the 
general  affirmative  charge  to  find  for  the  de- 
fendant That  It  was  open  to  the  Jury,  un- 
der the  evidence,  to  find  that  the  injury  to  the 
cows  was  the  proximate  result  of  a  negligent 
operation  of  the  train  by  the  defendant's 
servant,  and  the  amount  of  damage  thereby 
sustained  by  the  plaintiff,  is,  we  think,  hardly 
open  to  serious  controversy,  and  therefore  no 
error  was  committed  In  the  refusal  of  the 
general  charge  as  requested. 

Charge  2  was  properly  refused  as  being 
abs^act  There  was  no  evidence  of  the  val- 
ue of  the  carcasses  and  hides  of  the  cows  In 
their  mangled  condition — and  there  was  evi- 
dence of  mangled  condition — at  the  time  and 
place  of  injury.  Evidence  of  the  value  of 
beef  cattle  and  of  hides  in  the  city  of  Mont- 
gomery was  not  evidence  of  value  at  Stone's 
Tank,  where  they  were  killed.  The  cost  of 
transporting  the  carcasses  and  hides  from 
Stone's  Tank  to  Montgomery,  however  small 
the  amount  might  be,  would  still  be  an  ele- 
ment In  determining  the  net  value  at  the 
place  of  the  injury,  and  the  burden  of  show- 
ing this  was  upon  the  defendant  In  Georgia 
Pacific  Railway  Co.  v.  Fullerton,  79  Ala. 
298,  it  was  said,  among  other  things :  "If 
stock  or  cattle  be  killed,  it  does  not  follow 
that  In  every  case  the  necessary  measure  of 
the  plaintiff's  recovery  must  be  the  value 
of  the  stock.  Such  value  is  undoubtedly  the 
prima  facie  measure  of  damages,  and  the 
burden  of  proof  may  be  thrown  on  the  de- 
fendant to  overcome  this  presumption,  when 
once  it  is  made  to  arise  upon  proved 
facts.  •  •  •  The  carcass,  it  may  be,  is 
most  frequently  worth  nothing  to  the  owner, 
and  the  facts  must  be  peculiar  which  would 
overcome  this  presumption.  It  Is  often 
bruised,  mangled,  and  unfit  for  use.  Its  small 
value  and  distance  from  any  available  point 
may  render  its  utilization  profitless." 

That  the  cows  were  killed  by  the  defend- 
ant's engine  was  an  undisputed  fact  in  the 
case.  Written  charge  8,  requested  by  the  de- 
fendant, after  stating  the  rule  as  to  the  bur- 
den of  proof  with  re8i)ect  to  the  killing  of  the 
cows  by  defendant's  engine,  proceeds  as  fol- 
lows :  "And  also  to  show  the  amoimt  of  the 
damage  sustained;  and,  if  the  plaintiff  has 
failed  to  reasonably  satisfy  the  Jury  what 
such  damage  is,  they  must  find  for  the  de- 
fendant"   This  charge  requires  the  Jury  to 


return  a  verdict  in  favor  of  the  defendant 
If  the  amount  of  the  damage  was  not  reason- 
ably and  satisfactorily  shown  to  the  Jury  by 
the  evidence,  still,  if  the  wrongful  killing  was 
shown,  the  plaintiff  would,  at  least  be  esi- 
titled  to  a  verdict  for  nominal  damages. 

Written  charge  4  pretermits  any  considera- 
tion of  the  question  of  the  negligent  opera- 
tion of  the  locomotive  and  cars,  at  the  time 
and  place  of  the  injury  to  the  animals,  with 
rcEtpect  to  the  speed  and  headlight  conditions. 
Non  constat,  if  the  locomotive  and  cars  had 
at  the  time  and  place  been  operated  in  a 
manner  and  at  a  speed  whereby  the  enginea 
would  have  been  enabled  to  eiap  the  train 
within  the  distance,  namely,  100  yards,  that 
being  the  distance  at  which  he  could  dis- 
cover an  object  such  as  a  cow,  on  the  trade, 
the  exercise  of  preventive  effort  might  have 
avoided  the  injury. 

Written  charge  6,  requested  by  tiie  defend- 
ant was  misleading,  in  that  it  had  the  ten- 
dency to  withdraw  from  the  consideration  of 
the  Jury  evidence  that  the  cows  were  milk 
and  butter  producers,  etc. 

Charge  8  was  properly  refused.  This 
charge  used  the  word  "defendant"  where, 
doubtless,  "plaintifT"  was  intended.  The 
trial  court  however,  was  under  no  duty  to 
make  the  correction. 

There  was  no  error  in  refusing  charge  9, 
requested  by  the  defendant  This  charge 
was  obscure  and  misleading. 

There  was  no  error  committed  in  the  parts 
of  the  court's  oral  charge  excepted  to  by  the 
defendant 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  will  be  afib'med. 

Affirmed. 

HARALSON,  SIMPSON,  and.  DENSON, 
JJ.,  concur. 


COLLINS  V.  STATE. 

(Supreme  Court  of  Alabama.    Dec.  20,  190S.) 

Cbimikai.  Law— Bill  or  Exceptions— Sion- 

INO— TiMK. 

Where  the  last  order  extending  the  time  for 
signing  a  bill  of  exceptions  in  a  criminal  case 
allowed  30  days  from  September  12,  1905,  and 
the  bill  was  not  signed  until  Octolier  19,  1905, 
the  bill  would  l>e  stricken  from  the  files. 

Appeal  from  Olty  Court  of  Mobile;  O.  3. 
Semmes,  Judge. 

"Not  officially  reported." 

James  Collins  was  convicted  of  an  offense, 
and  he  appeals.    Affirmed. 

Boyles  &  Kohn,  for  appellant  Massey 
Wilson,  Atty.  Oen.,  for  the  State. 

DOWDELL,  J.  The  last  order  extendhig 
the  time  for  signing  the  bill  of  exceptions 
allowed  80  days  from  the  12th  day  of  Sep- 
tember, 1005.  The  bill  was  not  signed  until 
the  19th  day  of  October,  1905.  This  was  af- 
ter the  expiration  of  the  time  allowed.    It 
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follows  that  the  motion  to  strike  the  bill  of 
«xceptlon8  must  be  granted.  The  bill  of  ex- 
ceptions being  stricken,  and  no  error  appear- 
ing in  the  record,  the  judgment  appealed 
from  will  be  affirmed. 
Affirmed. 

TYSON,  ANDERSON,  and  DBNSON.  JJ., 
concur. 


PALOS  COAL  ft  COKE  CO.  ▼.  BENSON. 
(Sapreme  Conrt  of  Alabama.    Dec.  21,  1905.) 

1.  Masteb  Ain>  Sebvakt — Tobtb  of  Sxbvakt 

M&BTEB'S  LlABILITT. 

A  master  Is  not  liable  for  the  seryanfs 
torts,  unless  done  in  or  about  the  dnties  as- 
flisned  him,  or  in  the  accomplishment  of  objects 
within  the  line  of  his  duties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  M  1200,  1217- 
1225.] 

2.  SAM> — EVIUBNOE. 

A  mining  company  was  not  liable  for  an 
aasanlt  by  its  general  superintendent  on  a 
driTer  of  one  of  its  cars  while  the  superintend- 
-ent  was  riding  on  it,  in  the  absence  of  eyidence 
that  the  assault  was  committed  in  pursuance 
of  his  dnties. 

[EJd.  Note. — For  cases  in  point,  see  vol.  34, 
C^nt  Dig.  Master  and  Servant,  S§  1221,  1231.] 

Appeal  from  Circtilt  Oonrt,  Jefferson  County; 
A.  A.  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  Will  Benson  against  the  Palos 
Coal  &  Coke  Company.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Plaintiff  Buea  for  $fi,000  damages  for  an 
assault  and  battery  committed  by  one  of  the 
defendant's  servants  or  agents,  and  avers 
that  the  agent  of  defendant,  whose  name  is 
John  Eelley,  was  then  and  there  acting  in 
the  line  of  his  said  agency.  The  second  count 
Is  for  an  assault  and  battery  by  the  same 
person,  and  It  alleges  a  willful,  wanton,  or 
Intentional  Injury  to  plaintiff  by  striking  him 
on  the  bead  with  a  hard  substance  by  Kelley, 
who  was  superintendent  and  while  In  the 
exercise  of  such  superintendence.  The  third 
count  Is  the  same  as  the  first  count  The 
proof  showed  that  Kelley  was  the  superin- 
tendent of  all  the  defendant's  mines  at  Palos, 
and  that  as  such  superintendent  be  bad  oth- 
^r  superintendents  under  him.  The  plaintiff 
was  a  driver  of  cars  for  defendant,  and  while 
driving  the  car,  and  while  Kelley  was  riding 
on  his  car,  he  struck  him. 

Ward  &  Drennen,  for  appellant  Shugart 
A  Bell,  for  appellee. 

SIMPSON,  J.  It  Is  undoubtedly  the  law 
of  this  state,  under  former  decisions,  that  a 
master,  whether  corporate  or  Individual,  Is 
liable  for  the  torts  of  the  servant  or  em- 
ployfi,  "done  or  caused  to  be  done  in  or  about 
the  dnties  or  business  assigned  to  them";  but 


It  Is  equally  clear  that  this  liability  is  "con- 
fined to  abuses  perpetrated  In  the  line  of 
duties  assigned  them."  The  act  must  be, 
not  only  "witbln  the  scope  of  his  employ- 
ment," but  also  "committed  in  the  accomplish- 
ment of  objects  within  the  line  of  his  duties, 
or  in  and  about  the  business  or  duties  as- 
signed to  him  by  his  employer."  L.  &  N.  R. 
R.  Co.  V.  Whitman,  78  Ala.  328;  M.  &  0.  R. 
R.  Co.  V.  Scales,  100  Ala.  368,  13  South.  917; 
Case  y.  Hulsebush,  122  Ala.  212,  221.  26  South. 
155 ;  City  Delivery  Co.  t.  Henry,  139  Ala.  161, 
84  South.  389. 

In  the  case  at  bar  the  only  proof  as  to 
what  were  the  duties  of  John  Kelley  (who,  It 
Is  claimed,  by  inference,  without  direct  proof, 
made  the  assault)  is  by  the  plaintiff  himself, 
that  "he  was  general  superintendent  of  all 
the  defendant's  mines  at  Palos.  He  had  sup- 
erintendents under  him.  Mr.  Hemphill  was 
the  boss  driver,  or  bank  boss  over  me.  Mr. 
Kelley  would  just  look  around  In  the  mines, 
and  tell  the  other  superintendents  under  him 
what  to  do.  The  bank  boss  has  the  super- 
intendence and  management  of  the  Inside  of 
the  mines,  and  the  general  superintendent 
would  see  that  he  carried  on  the  work  prop- 
erly. Mr.  Hemphill  hired  and  discharged  the 
men  who  worked  In  the  mines,  .and  Mr. 
Kelley  employed  and  discharged  the  superin- 
tendents." The  witness  Hemphill  swore  that 
be  was  "bank  boss,"  that  the  drivers  were 
under  him,  that  he  had  the  hiring  and  entire 
control  and  management  of  them,  and  that 
Mr.  Kelley  directed  him.  The  witness  Dren- 
nen testified  that  he  was  vice  president  and 
general  manager,  and  had  exclusive  manage- 
ment of  the  mines,  and  hired  superintendents; 
that  he  employed  Kelley  as  general  superin- 
tendent of  the  mines,  and  that  Kelley's 
duties  was  to  employ  the  bank  bosses,  have 
supervision  over  them,  and  look  after  the 
outside  work  around  the  mines;  that  the  bank 
boss  had  entire  management  and  superintend- 
ence on  the  inside  of  the  mines,  and  exclu- 
sive control  and  supervision  of  the  drivers 
and  track  men;  that  the  general  superintend- 
ent has  nothing  to  do  with  the  drivers,  or 
track  men.  In  the  mines.  Jones,  the  book- 
keeper, testified  to  the  same  effect 

There  is  no  controversy  about  the  facts 
that  the  plaintiff  was  a  driver  in  the  mines 
at  the  time  be  claims  to  have  been  assaulted, 
and  that  Kelley  was  riding  on  the  car.  It 
does  not  appear  from  the  testimony  that.  If 
Kelley  was  guilty  of  the  abuse  claimed.  It 
was  "perpetrated  In  the  line  of  the  duties  as- 
signed him,  or  committed  in  the  accomplish- 
ment of  the  objects  within  the  line  of  his 
duties."  It  was  simply  his  personal  act 
Western  Ry.  of  Ala.  v.  Milllgan,  135  Ala. 
205,  33  South.  438,  93  Am.  St  Rep.  31.  It 
follows  that  charge  1,  requested  by  the  de- 
fendant, being  the  general  charge,  should 
have  been  given. 

It  is  unnecessary  to  consider  In  detail  the 
various  matters  of  pleading  and  ruUngs  on 
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charges,  which  really  raise  In  different  ways 
the  principles  herein  decided. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

HARALSON,  TXSON,  and  ANDERSON,  JX, 
concur. 


BAQGETT  v.  MASON. 
(Supreme  (jourt  of  Alabama.    Dec.  21,  1005.) 

1.  Detinuk—Olaimart^— Right  of  Pbopebtt 
— jubisdicjtion. 

Under  Code  1896,  f  1484,  providing  that  In 
a  suit  for  the  recoTery  of  paw>Dal  property  in 
■pecie,  Fhere  the  defendant  neglects  for  five 
days  to  give  bond,  as  provided  in  section  1474, 
if  the  property  seized  is  claimed  by  a  person 
not  a  party  to  the  suit,  and  aflSdavit  and  bond 
Is  executed,  etc.,  the  property  must  be  delivered 
to  the  claimant,  etc.,  and  thereupon  the  same 
proceedings  must  be  had  as  in  other  trials  of 
the  right  of  property,  the  court  has  no  Jurisdic- 
tion to  try  the  right  to  personal  property  be- 
tween a  plaintiit  in  a  detinue  suit  and  a  claim- 
ant who  is  a  party  defendant  thereto. 

2.  COTTBTS — JUBISOIOnOR — CONBBRT    Of    PAB- 
TDtS. 

Consent  of  parties  cannot  give  jurisdiction 
to  a  court 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  CJourts,  it  76-77.] 

Appeal  from  City  Ourt  of  Bessemer; 
William  Jackson,  Judge. 

"Not  officially  reported." 

Action  by  H.  W.  Raggett  against  Bob 
Mason  and  Lucy  Mason.  From  a  Judgment 
for  defendant  Lucy  Mason,  plaintiff  appeals. 
Appeal  dismissed. 

William  F.  Porter  and  Sydney  Scott,  for 
appellant.  L.  F.  Godfrey  and  B.  C.  Jones, 
for  appellee. 

TYSON,  J.  The  plaintiff,  Baggett,  brought 
an  action  of  detinue  before  a  Justice  of  the 
peace  to  recover  of  Bob  Mason  and  Lucy 
Mason  certain  personal  property.  They  were 
both  served  with  process,  and  the  property 
seized  and  taken  Into  possession  by  the  con- 
stable, upon  plalntlfC's  giving  bond,  which, 
however,  was  payable  to  Bob  Mason  alone. 
After  the  five  days  expired  within  which  the 
defendants  bad  the  right  to  replevy  the  prop- 
erty, the  defendant  Lucy  Mason  interposed 
her  claim  to  it,  giving  the  required  bond. 
The  justice  upon  a  trial  of  the  claim  suit 
rendered  a  Judgment  in  favor  of  the  plaintiff, 
and  upon  a  trial  of  the  detinue  suit  rendered 
a  like  Judgment  The  claimant  and  the  de- 
fendant, Bob  Mason,  both  appealed  to  the  city 
court  of  Bessemer.  In  that  court,  upon  a 
trial  of  the  claim  suit,  there  was  a  Judgment 
for  claimant,  and  it  is  from  that  Judgment 
that  this  appeal  is  prosecuted. 

Prior  to  the  act  of  February  26,  18S9  (Acta 
1889,  p.  57),  now  constituting  section  1484 
of  the  Code  of  1896,  no  provision  was  made 
for  the  trial  of  right  of  property  between  the 
plaintiff  in  a  detinue  suit  and  a  stranger  to 
that  suit  A  claim  suit  of  this  character  had 
no  place  in  our  judicial  proceedings,  and  the 


courts  were  without  Jurisdiction  to  entertain 
it  In  other  words,  the  Jurisdiction  of  the 
courts  to  try  the  right  to  personal  property 
between  a  plaintiff  in  a  detinue  suit  and  a 
stranger  to  It  Is  derived  exclusively  from  tbe 
statute.  And  this  Jurisdiction  is  conferred 
only  where  tbe  claim  is  interposed  by  a  per- 
son not  a  party  to  the  suit  The  claimant  In 
this  action,  being  a  party  defendant  to  It. 
could  not  interpose  the  claim  which  was 
tried.  The  court  was  without  Jurisdiction  to 
bear  and  determine  it 

It  is  needless  to  say  that  consent  could  not 
give  Jurisdiction.  S  Mayfleld's  Dig.  p.  1196.  9 
59.  The  Judgment  is  coram  non  jadlce  and 
void. 

Appeal  dismissed. 

SIMPSON,  ANDERSON,  and  DENSON. 
JJ.,  concur. 


KENTUCKY  REFINING  CO.  t.  CONNER. 
(Supreme  Court  of  Alabama.    Dee.  21,  1905.) 

1.  WiTNBBSES— TESXmriNG  rBOIC  COIOIERCIAI. 

Lists — Vai^ui:  of  Mebohandise. 

Circular  letters  sent  out  at  two  different 
times  by  the  secretary  of  a  cotton  seed  associa- 
tion, containing  the  prices  of  cotton  seed  oiL 
are  not  "prices  current  and  commercial  liste,*' 
within  Ctede  1896,  {  1810,  providing  that  "prices 
current  or  commercial  lists"  printed  at  any 
commercial  mart  are  presumptive  evidence  of 
the  value  of  any  merchandise  specified  therein, 
and  a  witness  should  not  be  permitted  to  ex- 
amine them  and  testify  from  them  as  to  the 
prices  of  cotton  seed  oil. 

2.  BAltK. 

Where  letters  constituting  "prices  current 
and  commercial  lists,"  within  Code  1896,  i 
1810,  making  the  same  presumptive  evidence  oi 
the  value  of  any  merchandise  specified  tlierrin, 
do  not  give  the  prices  in  a  particular  city,  a 
witness  testifying  to  the  prices  In  that  ci^  can- 
not examine  the  letters  and  testify  from  uem. 

Appeal  from  Circuit  Ciourt,  Macon  County ; 
A.  H.  Alston,  Judge. 

"Not  officially  reported." 

Action  by  the  Kentucky  Refining  Company 
against  T.  T.  CJonner.  From  a  Judgment  for 
defendant,  plaintiff  appeala    Reversed. 

O.  S.  Lewis  and  Steiner,  Crum  &  Well,  Cor 
appellant    H.  P.  Merritt,  for  appellee. 

DENSON,  J.  Tbe  plaintiff,  Kentudcy  Re- 
fining Company,  sued  tbe  defendant,  T.  Y. 
Conner,  to  recover  of  him  damages  for  the 
breach  of  a  contract  entered  into  l>etween 
them  by  which  Conner  sold  to  plaintiff  two 
tanks  of  prime  crude  cotton  seed  oil.  The  oil 
was  to  be  shipped  by  the  defendant  to  tbe 
plaintiff  to  the  city  of  Louisville,  Ky.,  and 
by  the  terms  of  the  contract  the  weights  and 
quality  of  the  oil  were  guarantied  by  the 
defendant  at  the  point  of  destination.  There 
was  no  dispute  about  the  terms  of  the  con- 
tract, nor  about  the  fact  that  the  oil  shipped 
in  tanks  770  and  S80  was  not  prime  crude 
cotton  seed  oil,  but,  was  an  Inferior  quality, 
known  as  "off  summer  yellow." 
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The  defendant  was  examined  in  bis  own 
bebalf  wltb  respect  of  the  price  of  oil  in  the 
city  of  LoDlsTiUe,  Ey.  Hla  preliminary  tes- 
timony demonstrated  that  he  had  no  personal 
knowledge  of  the  price  of  oil  in  that  city,  and 
no  knowledge  at  all  of  the  price  except  what 
be  had  gained  or  might  gain  from  two  cir- 
cular letters,  dated  Dallas,  Tex.,  December 
30,  1002,  and  January  27,  1903,  respectively, 
purporting  to  have  been  signed  by  Robert  Gib- 
son, secretary  of  the  Texas  Cotton  Seed 
Crushers'  Association.  Indeed,  the  witness 
testified  that  he  could  not  tell  the  price  of  oil 
in  LonlsTllle,  Ky.,  at  the  time  the  oil  was  re- 
jected, unless  be  was  handed  the  letters.  It 
is  quite  apparent  that  the  letters  are  not 
prices  cnrrent  or  commercial  lists,  within  the 
purview  of  section  1810  of  the  Code  of  1896. 
Tyson  V.  Chestnut,  118  Ala.  387,  24  South.  73. 
If  they  could  be  construed  as  being  snch,  yet 
they  do  not  purport  to  give  the  price  of  oil 
In  the  city  of  liOnlsvlIle,  Ky.  The  witness 
should  not  bare  been  permitted  to  ecamlne 
the  letters  and  to  testify  from  them,  and  tbe 
motion  of  the  plaintiff  to  exclude  his  evidence 
with  respect  to  the  price  of  the  oil  should 
have  been  granted. 

It  is  deemed  unnecessary  to  notice  tbe 
other  assignments  of  error.  The  Judgment 
of  tbe  circuit  court  Is  reversed,  and  tbe  cause 
remanded. 

Reversed  and  remanded. 

TYSON,  SIMPSON,  and  ANDERSON,  JJ., 
concur. 


OATES  V.   O'GARA. 
(Supreme  Court  of  Alabama.    Dec.  21,  1906.) 

1.  CoRTRAOTS— Pbbfobmaiiob— Tmx— Pixao- 
ino. 

A  replication,  alleging  that  plaintiff's  fail- 
ore  to  complete  a  house  ne  had  contracted  to 
build  for  defendant  by  tbe  time  specified  was 
dae  to  defendant's  fatlore  to  fornish  the  ma- 
terials until  after  anch  date,  was  insnfflcient, 
where  it  did  not  also  aver  that  it  waa  defend- 
ant's duty  to  furnish  such  materials. 

2.  Samb. 

Where,  in  a  suit  on  a  contract  for  the  con- 
■tmction  of  a  bnildinr  bv  a  specified  date,  de- 
fendant pleaded  that  the  house  was  not  finished 
on  the  date  specified,  replications  admitting  that 
the  bouse  waa  not  finished  on  that  date,  but  al- 
leging that  the  delay  was  caused  by  defendant 
chanipng  the  plans  and  because  of  imperfectionit 
therein,  etc.,  were  demurrable,  for  failure  to 
allege  that  plaintiff  ever  completed  the  house. 
8.  AFFKAL— DEtrUKBXBS  TO  Pleadino— Habm- 
uss  Erbob. 

Where  no  demurrer  waa  interposed  to  a 
Mneral  rn>lication  filed  to  certain  pleas,  error 
m  sustaining  a  demurrer  to  a  replication  which 
was  in  effect  a  general  replication  was  harmless. 

4.    CORTBACrrS  —  PXBFOBMAKOB  —  ACTIONS  — 
PiXADIRO. 

Where,  in  an  action  baaed  on  a  building 
contract,  the  seventh  breach  alleged  in  a  plea 
was  that  plaintiff  failed  to  perform  tbe  work  in 
a  ■killfnl  and  workmanlike  manner,  but  did  not 
■et  up  a  failnre  to  complete  the  building,  it 
was  no  answer  to  sncb  breach  for  plaintiff  to 
allege  that  defendant  refused  to  permit  him  to 
finidk  a  certain  portion  of  the  building. 


B.  Saioe. 

Where.  In  an  action  based  on  a  bnllding. 
contract,  defendant  pleaded  that  the  building 
was  not  completed  in  time,  that  tbe  material 
used  was  of  a  defective  quality,  and  that  plaintiff 
abandoned  his  contract  before  completion  and 
permitted  liens  to  be  created  thereon,  a  replica- 
tion to  the  whole  plea,  that  defendant  accepted 
the  work  performed  and  the  material  furnished, 
was  no  answer  thereto. 

6.  Pleading — Replication— Defabtcbe. 

Where  plaintiff  brought  a  snit  on  a  build- 
ing contract,  a  replication,  to  a  plea  alleging 
nonperformance,  that  the  contract  had  been 
varied  and  modified  in  substantial  respectiL 
without  specifying  wherein  it  was  varied 
and  modified,  and  allying  that  a  greater  amount, 
of  work  was  necessary  to  complete  the  build- 
ing than  that  shown  In  the  original  contract, 
was  demurrable  as  attempting  to  set  up  a  con- 
tract different  from  ttiat  sued  on. 

7.  Contbacts— Extba  Wokk. 

Where  a  bnilder  was  required  to  plaster  a 
building,  he  was  not  entitled  to  charge  as  extras 
for  a  scaffold  necessary  for  that  purpose. 

8.  Mbchanios'  IiIenb— Matbbial  Fubhibhed 

^laSXTES  AND  PBoor. 

Where  plaintiff  sued  to  enforce  a  con- 
tractor's Hen  for  the  construction  of  a  build- 
ing, and  did  not  allege  that  he  was  entitled  to 
a  lien  as  a  materialman,  he  was  not  entitled  to 
enforce  a  Hen  for  the  furnishing  of  material  for 
the  plasterer's  scaffold. 

9.  Same— MATEBIAI.S— Removal. 

A  contractor,  who  left  ladders  and  other 
appliances  on  the  job,  which  he  claimed  as  his 
own  property  and  which  he  had  not  furnished  to 
defendant,  was  not  entitled  to  enforce  a  con- 
tractor's lien  therefor  because  defendant  had 
refused  to  permit  him  to  remove  them. 

10.  Appeal— Evidehob—Habmlbsb  Ebbob. 
Where  a  building  contract  required  the  con- 
tractor to  furnish  the  lumber  for  the  building,  it 
was  harmless  error  for  the  court  to  permit  the 
owner  to  show  to  whom  the  lumber  was  billed. 

11.  MECHAHioa'    Liens— Fobeclosttbe— Evi- 
dence. 

Where,  in  a  suit  to  foreclose  a  contractor's 
Hen,  plaintiff  in  his  account  claimed  pay  for 
material  furnished  above  what  was  to  be  em- 
braced in  the  contract  for  which  be  sought  to 
recover,  it  was  not  error  for  the  court  to  permit 
defendant  to  ask  plaintiff,  when  a  witness,  "if 
he  was  not  to  furnish  the  materiaL" 

12.  Same. 

In  an  action  on  a  Iraildlng  contract,  evi- 
dence of  a  conversation  had  between  plaintiff 
and  a  materialman,  with  reference  to  the  latter 
filing  a  lien  for  materials  furnished  in  which 
the  contractor  suggested  that  the  materialman 
go  In  with  him  and  they  would  make  some 
money  out  of  tbe  owner,  waa  relevant  to  tbe 
subject-matter  of  the  suit  and  was  admissible. 

13.  Evidence— Pabol  Testimont— Contba- 
DicTina  Wbitten  Inbtbuuents. 

Where  a  building  contract  required  the  con- 
tractor to  fnmish  some  material,  evidence  that 
the  contractor  verbally  agreed  to  furnish  the 
lumber  was  not  objectionable  as  contradicting 
a  written  contract. 

14.  Meghan  108'  Lixiis— Claims  pob  Matxbi- 
Air— Payment  bt   Owneb— B>riDENCE. 

Where  a  contractor  was  bound  to  fnmish 
material  for  a  building,  the  owner,  in  a  suit  to 
enforce  a  contractor's  lien,  was  entitled  to  show 
that  he  had  paid  claims  for  materials  used  in 
the  building  in  order  to  save  the  property  from 
liens  and  to  show  the  amount  for  which  he  was 
entitled  to  credit  against  the  contractor's  claim. 
IB.  Appeal— Admibbioh  op  Bvidehok-Pbeju- 

DICE. 

Where  a  building  contractor  had  given  the 
owner  credit  for  the  payment  of  a  daim,  be 
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was  not  Injured  by  proof  of  the  owner's  pay- 
ment of  such  claim  m  a  suit  to  enforce  a  con- 
tractor's lien, 
le.  Mechanios'  Lqcnb— Cortbaots— Pebfobx- 

ANCE. 

In  a  suit  to  foreclose  a  contractor's  lien, 
olaintilt  was  not  entitled  to  recover  on  an  al- 
legation of  full  performance  of  the  contract,  if 
any  material  part  thereof  remained  unfinished. 

17.  Appeai^Instructions— Befusai,— Habm- 

LE8S  EBBOB. 

Where  the  jury  found  for  plaintiff,  he  was 
not  prejudiced  by  the  court's  refusal  to  give 
requested  charges  requiring  the  jury  "to  find  for 
plalnUff." 

18.  TbIAL— MlBLXAOINO     iRBTBCCnOR. 

In  an  action  to  foreclose  a  contractor's  lien, 
a  request  to  charge  that  it  was  immaterial 
whether  there  was  a  contract  between  the  par- 
ties, If  plaintiff  did  the  work  and  furnished 
material  to  defendant  on  the  property  de- 
scribed is  the  complaint,  and  defendant  accept- 
ed the  same  and  it  was  beneficial  to  bim,  and 
the  work  and  material  was  worth  the  amount 
paid  and  any  other  sum  above  the  amount  paid, 
to  wit,  ^1,697.30,  the  jury  should  find  for  plain- 
tiff the  amount  above  said  smna  so  paid,  and 
find  a  Hen  on  the  property  described  in  the  com- 
plaint in  favor  of  plaintiff,  was  properly  refused 
as  misleading. 

Appeal  from  City  Court  of  Bessemor; 
William  Jackson,  Judge. 

"Not  officially  reported." 

Suit  by  T.  A.  Gates  against  J.  D.  O'Oara 
to  enforce  a  contractor's  lien.  From  a  judg- 
ment In  favor  of  plaintiff  for  less  than  the 
relief  demanded,  be  appeals.    Affirmed. 

The  defendant  filed  several  pleas.  One 
was  set-off,  alleging  an  Indebtedness  by  plain- 
tiff to  the  defendant  in  the  sum  of  $800  for 
the  breach  of  a  contract  of  building,  and 
alleging  the  wllllngnesa  and  ability  of  the 
defendant  to  carry  out  all  the  terms  of  the 
contract  on  his  part,  and  that  plaintiff  had 
disregarded  bis  contract  and  refused  to  per- 
form the  terms  and  conditions  thereof,  and 
alleging  the  following  breaches:  (1)  That 
the  plaintiff  failed  to  complete  the  said  build- 
ing by  the  1st  of  August,  1904,  as  agreed, 
and  has  never  completed  said  building  ac- 
cording to  the  plans  and  speclflcations  as 
agreed,  and  has  never  offered  to  complete 
said  building;  (2)  that  plaintiff  used  ma- 
terial of  an  inferior  grade  and  quality  in  said 
building,  contrary  to  the  speclflcations  adopt- 
ed by  said  contract;  (3)  that  plaintiff  left 
and  abandoned  bis  contract  before  the  com- 
pletion of  said  bouse  according  to  contract; 
(4)  that  the  plaintiff  incurred  and  created 
debts  and  Incimibrances  upon  the  said  build- 
ing and  property,  by  the  purchase  of  ma- 
terial for  the  building  of  said  house  which 
he  left  unpaid,  and  which  created  liens  upon 
the  said  house  for  their  payment;  (5)  tiiat 
plaintiff  Incurred  and  created  debts  and  in- 
cumbrances  upon  said  building  and  proper- 
ty by  the  purchase  of  material  for  the  build- 
ing of  said  house,  of  which  the  defendant 
was  notified  and  was  compelled  to  pay  to 
protect  his  property  from  liens  for  such  ma- 
terial; (6)  that  plaintiff  Incurred  and  cre- 
ated debts  and  incumbrances  upon  the  said 
building  and  property  by  the  purchase  of  ma- 


terial for  the  building  of  said  house,  of 
which  the  defendant  was  notified,  wblcb 
plaintiff  left  unpaid  and  a  charge  upon 
said  property.  Defendant  also  alleged  that 
he  spent  large  sums  of  money  to  have  said 
bouse  completed  according  to  specifications, 
and  to  pay  bills  for  material  bought  by 
plaintiff  for  material  used  in  said  bouse, 
deriving  him  of  the  use  of  said  house  for 
a  long  time,  to  his  damage,  eta 

The  plaintiff,  after  his  demurrers  to  the 
pleas  were  overruled  and.  after  his  motion 
to  strike  the  several  assignments  of  breach 
of  contract,  filed  the  following  replication: 
(1)  That  said   bouse   was   not   finished   by 
August  1,  1904,  because  the  defendant  did 
not  furnish  lumber,  doors,  blinds,  etc,  nec- 
essary and  essential  In  completing  the  same, 
imtil  after  that  time.     (2)  Said  house  was 
not  finished  by  the  1st  day  of  August,  but 
said  delay  was  caused  by  defendant  chan- 
ging  the   upper   story   by   rearranging    the 
rooms,  stairway,  and  hall  on  the  upper  floor, 
and  doors  and  closets  on  the  lower   floor. 
(3)  Said  bouse  was  not  finished  by  August 
1,  1904,  but  said  delay  was  occasioned  by 
imperfection  of  the  plans  of  the  said  bouse 
after  the  work  bad  been  entered  <Mt,  In  tbat 
the  plans  were  imperfectly  drawn  to  corre- 
spond with  the  mechanic's  construction   of 
the  roof  of  said  house.    The  above  replica- 
tions were  to  the  first  brief  alleged  In  the 
plea   above   sot   out    Plaintiff's   replication 
to  the  seventh  breach  alleged  in  the  sixth 
plea :    "Tbat  each  and  every  part  of  the  said 
building,  as  far  as  the  work  progressed  un- 
der the  plaintiff,  was  performed  in  a  per- 
fect and  skillful  mechanical  way;  but  tbat 
defendant  caused  and  refused  the  plaintiff 
the  right  to  finish  three  windows  in  said 
house."    Plaintiff  filed  three  other  replica- 
tions to  plea  6  as  a  whole.    The  first  was 
a  joinder  of  issue;  the  second  set  up  the 
acc^tance  of  the  work  performed  and  tbe 
material  furnished ;  and  the  third,  In  general 
terms  the  variation  and  modification  of  tbe 
contract,  without  specifying  wherein  It  was 
varied   or  modified,   and  alleging   as   great 
amount  of  work  necessary  to  complete  tbe 
bouse  then  as  that  set  up  in  the  original  con- 
tract   There  were  demurrers  Interposed  to 
all  these  replications  except  the  last  thr«e. 
The  sixteenth  item  is  for  lumber  furnish- 
ed and  work  In  fixing  scaffold  for  tbe  plaster- 
ers at  Mr.  O'Gara's  request    Item  19  was 
for  door  casing.    Item  20  was  for  ladders, 
trestles,  and  material,  all  of  which  was  left 
on  tbe  job  and  claimed  by  plaintiff  aa  bis 
property.    Defendant  asked  witness  Gates  If 
it  was  not  a  fact  "tbat  the  lumber  was  fur- 
nished by  Crotwell  &  Benn,  and  at  first  bill- 
ed to  O'Gara,  and  you  went  to  Crotwell  and 
complained,  and  had  It  billed  to  you  aa  it 
was    delivered."    There    was    objection    by 
plalntlfTs    attorney,    which    was    ovwmled. 
Defendant's  attorney  asked  tbe  same  witnees 
if  be  did  not  go  to  Crotwell's  one  night  la 
Thompson,  and  In  a  conversation,  after  Mr. 
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Grotwell  had  asked  him  for  money  on  the 
lumber  furnished  to  construct  the  house,  tell 
Mr.  Crotwell  that  witness  could  not  get 
O'Gara  to  pay  any  more  on  the  house,  and, 
after  Mr.  Crotwell  had  told  wltn&s  that  he 
expected  he  would  have  to  file  his  Uen  against 
the  property,  say  to  Mr.  Crotwell  then  and 
there  that  If  Crotwell  would  go  In  with  him 
and  put  bis  claim  In,  with  witnesses,  they 
would  make  some  money  out  of  O'Qara. 
There  was  objection  to  this  evidence  as  con- 
tradicting the  written  contract  The  ob]e«> 
tlon  was  overruled.  Defendant  asked  wit- 
ness U  Mr.  Benn  was  not  told  by  him  that 
O'Gara  had  nothing  to  do  with  the  account 
for  lumber  and  material  that  went  into  tbe 
bouse. 

The  court  gave  the  defendant  the  following 
charge  In  writing :  "I  charge  you,  gentleman 
of  tbe  jury,  where  any  material  part  of  a 
contract  remains  unfinished,  there  can  be 
no  recovery  upon  an  allegation  of  fall  per- 
formance." 

Charge  2,  requested  by  plaintiff:  "The 
court  charges  yon  that  If  you  believe  from 
the  evidence  In  this  case  that  defendant  has 
moved  Into  and  accepted  the  house  and  fence 
and  coal  yard,  and  tbe  same  is  of  benefit  to 
defendant,  and  is  worth  the  amount  claimed 
by  the  plaintiff  in  addition  to  tbe  amount 
paid  plaintiff,  you  must  find  for  the  plain- 
tiff, even  if  yon  should  find  from  the 
evidence  that  said  house  had  not  been  com- 
pleted when  defendant  accepted  it"  This 
was  refused. 

Charge  8,  requested  by  the  plaintiff; 
"The  court  charges  you  that  If  you  believe 
from  the  evidence  in  this  case  that  plaintiff 
did  work  and  furnished  material  to  defend- 
ant, and  tbe  same  had  been  used  on  the  prop- 
erty of  defendant  described  In  the  complaint, 
and  that  defendant  has  accepted  tbe  work 
and  materials,  and  the  same  Is  of  benefit  to 
defendant  and  worth  the  amount  paid  the 
plaintiff,  in  addition  to  the  amount  claimed 
in  the  complaint,  you  must  find  for  the  plain- 
tiff, and  declare  a  lien  In  plaintiff's  favor 
on  the  property  described  in  the  complaint 
and  lien  in  evidence."    This  was  refused. 

Charge  4,  requested  by  the  plaintiff: 
"The  court  charges  you  it  Is  immaterial  In 
this  case  whether  there  was  a  contract  be- 
tween the  parties,  if  you  believe  from  the 
evidence  that  plaintiff  did  work  and  furnish- 
ed lumber  and  materials  to  defendant  on  the 
property  described  In  tbe  complaint  and  the 
defendant  has  accepted  the  same  and  it  is 
of  benefit  to  him,  and  the  said  work  and  ma- 
terial waa  worth  the  amount  paid  and  any 
other  snm  above  the  amount  paid,  to  wit, 
$1,687.80,  you  must  find  for  the  plaintiff  tbe 
amount  above  said  sums  so  paid,  and  find 
a  lien  on  tbe  property  described  in  the  com- 
platot  in  favor  of  the  plaintiff." 

There  waa  Judgment  for  plaintiff  for  |64.65. 
Tbe  complaint  alleged  an  Indebtedness  of 
$800.  The  plaintiff  in  the  conrt  below  taket 
thlsappeaL 


Plnkney  Scott,  for  appellant  IJ.  D.  God- 
frey and  W.  P.  Porter,  for  appellee. 

ANDERSON,  J.  The  first  replication  to 
tbe  first  breach  of  tbe  sixth  plea  avers  that 
the  failnre  to  complete  the  house  by  August 
1st  was  due  to  defendant's  failure  to  furnish 
tbe  materials  until  after  said  date,  bat  does 
not  aver  that  It  was  the  defendant's  duty  to 
furnish  said  materials,  and  the  demurrer 
was  properly  sustained. 

The  second  and  third  replications  to  the 
first  breach  of  the  sixth  plea  were  bad,  and 
the  demurrers  thereto  were  properly  sustain- 
ed. They  simply  attempt  to  set  up  an  ex- 
cuse for  the  delay,  but  do  not  aver  that  the 
plaintiff  ever  completed  the  house. 

The  replication  to  the  seventh  breach  of  the 
sixth  plea  was  not  subject  to  the  demurrers 
interposed ;  but,  as  it  was  In  effect  a  general 
replication,  tbe  sustaining  of  the  demurrers 
thereto  was  error  without  Injury;  as  the  gen- 
eral replication  was  flied,  and  there  were  no 
demurrers  Interposed  thereto.  The  seventh 
breach  simply  averred  that  the  plaintiff 
failed  to  perform  tbe  work  in  a  skillful  and 
workmanlike  manner.  The  replication  says, 
in  effect,  that  be  did  perform  the  work  In  a 
skillful  manner.  It  does  also  aver  that  de- 
fendant refused  to  let  him  finish  three  win- 
dows; bat  that  portion  of  it  was  no  answer 
to  the  seventh  breach,  which  did  not  set  up 
a  failure  to  complete  the  house. 

The  second  replication  to  tbe  sixth  plea, 
as  answered,  and  which  went  to  the  whole 
plea,  was  no  answer  thereto.  Florence  Co. 
V.  Hanby,  101  Ala.  16,  13  South.  843. 

The  third  replication  to  the  sixth  plea,  as 
a  whole,  was  bad.  It  attempted  to  set  up  a 
contract  different  from  tbe  one  upon  which 
the  plaintiff  sued. 

There  was  no  error  in  striking  the  six- 
teenth item  from  the  account  If  the  platai- 
tlfl  by  his  contract  was  under  obligations 
to  do  the  plastering,  then  the  scaffold  made 
for  that  purpose  was  no  charge  against  the 
defendant  On  the  other  hand,  if  the  defend- 
ant was  to  do  the  plastering,  the  scaffold 
was  not  furnished  under  the  builder's  con- 
tract, but  as  a  materialman,  and  the  plaintiff 
does  not  sue  in  that  capacity. 

Items  19  and  20  were  properly  stricken. 
They  were  not  furnished  to  the  defendant,and 
the  plaintiff  claims  them  as  his  property,  but 
Insists  that  defendant  would  not  let  •  him 
move  the  articles.  If  the  defendant  detains 
the  plainturs  property,  he  could  resort  to  an 
appropriate  action,  but  could  not  enforce  a 
lien  thereupon. 

The  contract  required  the  plaintiff  to  fur- 
nish the  lumber,  and  It  was  error  without  In- 
Jury  to  show  to  whom  It  was  billed. 

Nor  was  it  error  In  permitting  defendant 
to  ask  plaintiff,  when  a  witness,  "If  he  was 
not  to  famlsb  material?"  It  is  true  that  it 
was  not  material  as  to  what  material  was 
to  be  furnished  under  the  contract;  but  the 
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plaintiff  In  his  account  claimed  pay  for  ma- 
terial furnished  over  and  above  what  was 
to  be  embraced  in  the  contract  and  for  which 
be  was  seeking  pay  In  this  suit 

There  was  no  error  in  showing  statements 
of  the  plaintiff  to  Crotwell  &  Benn,  as  It 
related  to  the   subject-matter   of  the  suit. 

The  testimony  of  the  defendant  that  plain- 
tiff verbally  agreed  to  famish  the  lumber 
did  not  contradict  the  written  contract, 
which  was  the  only  ground  of  objection  as- 
signed. 

The  defendant  had  a  right  to  show  that 
he  had  paid  claims  for  material,  as  they  were 
Hens  upon  his  house,  and,  if  plaintiff  was 
to  furnish  the  material,  defendant  should  be 
credited  with  the  sums  so  paid. 

The  plaintiff  was  not  injured  by  proof  of 
a  payment  to  Scrogglns,  as  he  gives  the  de- 
fendant credit  for  said  claim  on  his  account 

There  was  no  error  In  giving  the  written 
charge  reqi^ested  by  the  defendant. 

There  was  no  reversible  error  In  refusing 
the  general  affirmative  charge  asked  by  the 
plaintiff;  as  the  Jury  did  Just  what  the 
charge  requested — ^found  for  the  plaintiff; 
and  this  criticism  applies  to  charges  2  and  3, 
requested  by  the  plaintiff  and  refused  by 
the  court 

Charge  4,  requested  by  the  plaintiff,  was 
misleading,  and  was  calculated  to  confuse 
the  Jury. 

The  motion  for  a  new  trial  was  properly 
overruled. 

The  Judgment  of  the  city  court  is  affirmed. 

TYSON,  SIMPSON,  and  DENSON,  JJ., 
concur. 


SANDERS  et  nx.  v.  BROWN  et  nx. 
(Supreme  Court  of  Alabama.    Dec.  20,  1905.) 

1.  IWjrnWCTIOW ^REBTBAINn^O  BSEAOH  OF  GOIT- 

TBA.CT — SdTFICIENOT  OF   EiVroENCK. 

To  authorize  a  decree  restraining  a  breach 
of  contract.  It  devolves  on  the  party  setting  up 
the  contract  to  establish  it  as  alleged  by  clear 
and  definite  testimony,  so  that  none  of  its 
terms  may  be  left  In  doubt  or  uncertainty. 

2.  HusBAiro  Awn  Wira — Ageitct — Bubdeit  of 
Pboqf. 

In  an  action  against  a  husband  and  wife 
to  restrain  a  breach  of  contract,  signed  by  the 
husband  for  himself  and  wife,  complainants 
have  the  burden  of  showing  that  the  husband 
had  authority  to  make  the  agreement 

8.    SaIIE SUFFICIINCT    OF    BVIDEITCI. 

In  an  action  against  a  husband  and  wife 
to  restrain  a  breach  of  contract  executed  by 
the  husband  for  himself  and  wife,  evidence 
held  insufficient  to  show  the  husband's  author- 
ity to  bind  his  wife  by  a  covenant  that  she 
would  not  engage  in  a  certain  business. 
4.  Evidence  —  JtmiciAi.  Notice  —  Customs 
AND  Usages. 

If  it  is  cnstomaiy  for  agents,  in  making 
•ales  of  hotel  furnishings,  to  enter  into  a  cove- 
nant that  the  seller  shall  not  engage  in  a  com- 
peting business,  it  is  not  a  matter  of  which 
the  courts  take  Judicial  knowledge. 

fi.   HUBBAITD     AND     WIFE — AOKROT— RATIFIOA- 
TlOIt — BiTBDER  OF  PBOOF. 

In  an  action  against  a  husband  and  wife 


to  restrain  breach  of  a  contract  made  by  the 
husband  for  himself  and  wife  without  her  au- 
thority, the  burden  is  on  complainants  to  show 
ratification. 
9.  Sams — Sufficienct  of  EIvidence. 

In  an  action  against  a  husband  and  wife 
to  restrain  breach  of  a  contract  made  by  the 
husband  for  himself  and  wife  without  her  au- 
thority, evidence  held  insuflScient  to  show  rati- 
fication. 

7.  iRJUircnoN — Pleading — Vabiance. 

Where  the  contract  sought  to  be  enforced 
was  alleged  in  the  bill  to  be  a  Joint  one,  and 
the  evidence  was  insufficient  to  show  that  one 
of  the  parties  was  bound  thereby,  there  was  a 
fatal  variance,  which  prevented  a  decree  against 
the  party  bound,  restraining  a  breadi  by  him. 

8.  Same — Bnx. 

A  bill  by  the  purchasers  of  hotel  furniture 
against  the  sellers,  alleging  breach  of  a  cove- 
nant in  the  contract  of  sale,  whereby  the  sellers 
agreed  not  to  enter  the  hotel  business  in  the 
same  town  so  long  as  the  purchasers  were  in  the 
same  line  of  badness,  and  praying  for  an  in- 
junction restraining  further  breach,  was  not 
subject  to  demurrer  or  motion  to  dismiss  for 
want  of  equity. 

Appeal  from  Chancery  Court  Morgan 
County;    William    H.    Simpson,    Chancellor. 

"Not  officially  reported." 

Action  by  R.  E.  Sanders  and  wife  against 
Josh  H.  Brown  and  wife.  From  a  decree 
Bostaining  defendants'  demurrer  and  motion 
to  dtsmias  for  want  of  equity,  and  also  for 
defendants  on  the  merits,  plaintiffs  appeal. 
Ruling  on  demurrer  and  motion  to  d lamias 
reversed,  and  bill  dismissed  on  the  merits. 

J.  B.  Brown  and  D.  W.  Speake,  for  ap- 
pellants. W.  R.  Francis  and  Wert  ft  Wert 
for  appellees. 

DENSON,  J.  The  bill  was  filed  on  the  ad 
day  of  March,  1903,  by  R.  E.  Sanders  and 
his  wife,  Mary  B.  Sanders,  against  Josb  H. 
Brown  and  his  wife,  Lizzie  Brown,  to  enjoin 
the  further  breach  of  a  contract  alleged  to 
have  been  made  by  the  respondents  with  the 
complainants  on  the  29tb  day  of  January, 
1902,  and  to  recover  damages  for  tlie  breach 
of  said  contract  A  temporary  injunction 
was  granted  on  the  filing  of  the  bill.  The 
respondents  filed  separate  answers  to  the  bill 
In  each  of  which  was  incorporated  a  demur- 
rer to  the  bill,  and  a  motion  to  dismiss  fOr 
want  of  equity.  On  the  final  hearing  the 
cause  was  submitted  on  the  pleadings  and 
proof,  and  the  chancellor  rendered  a  decree 
sustaining  the  demurrer  and  motion  to  dismiss 
for  the  want  of  equity,  and  fnrtlier  decreed 
that  the  complainants  were  not  entitled  to  re- 
lief on  the  merits.  From  the  final  decree  the 
complainants  prosecuted  this  appeal. 

From  the  averments  of  the  bill  it  appears 
that  the  respondents  were  lessees  of  the 
American  Hotel,  in  the  city  of  Decatur,  for 
the  year  1902,  and  were  engaged  in  keeping 
hotel  in  said  building.  The  contract  alleged 
to  have  been  made  between  the  parties  was 
alleged  to  have  been  made  In  writing.  It  was 
made  an  exhibit  to  the  bill  as  "Exhibit  A," 
and  is  in  the  following  language:  "The  Amer- 
ican. Josh  Brown,  Manager.  Decatur,  Ala., 
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Jan.  29th,  1902.  Mr.  R.  E.  Sanders,  Cullman: 
Tour  letter  received,  with  J50.00  check  to  ap- 
ply to  the  $1,000.00  transaction,  namely:  To 
Whom  It  may  Concern:  We  have  this  day 
sold  to  Mr.  and  Mrs.  Sanders  our  interest  In 
the  American  Hotel  for  $1,000.00— $S0.^ 
cash,  $650.00  to  be  paid  1st  of  March,  1902, 
and  to  take  three  notes,  with  lease  on  furnlsh- 
IngB,  for  $100.00  each,  payable,  30,  60,  and  90 
days  from  Ist  of  March — and  at  that  date 
turn  over  to  them  the  house,  with  all  except 
the  contents  of  the  three  rooms,  known  as 
fbe  'family  rooms  down  stairs,'  parlor  and 
two  bedrooms.  We  further  agree  to  give  our 
good  will  in  trade,  and  assistance,  if  needed, 
to  hold  said  trader  and  not  to  enter  in  hotel 
business  in  Decatur  so  long  as  the  Sanderses 
are  here  in  the  same  line  of  business.  Respt, 
Josh  Brown  and  wife."  At  the  expiration  of 
the  year  1902  the  complainanrts  did  not  renew 
the  lease  for  the  American,  but  allowed  it  to 
revert  to  the  owner.  It  is  alleged  that  the 
respondents  obtained  possession  of  the  Amer- 
ican for  the  year  1903,  and  in  violation  of 
their  contract  engaged  In  the  business  of 
keeping  hotel  while  the  complainants  were 
engaged  in  like  business  in  the  city  of 
Decatur  in  the  hotel  known  as  "The  Bis- 
mark" ;  that  the  respondents  at  the  filing  of 
the  bill  were  engaged  in  the  hotel  business, 
and  would  continue  in  said  business  unless 
restrained  by  injunction. 

"Granting  an  injunction  restraining  the 
breach  of  a  contract  is  a  negative  specific 
performance  of  the  contract  Whether  a 
court  of  equity  will  grant  an  injunction,  the 
effect  of  which  is  to  compel  a  specific  per- 
formance of  a  contract,  depends,  of  course, 
upon  the  same  principles  as  govern  a  direct 
decree  for  specific  performance."  26  Am^ 
&  Eng.  Ency.  Law,  p.  16;  Electric  Lighting 
Co.  of  Mobile  V.  Spring  Hill  Railway  Co.. 
109  Ala.  190,  19  South.  721,  55  Am.  St  Rep. 
927;  McCurry  v.  Gibson,  108  Ala.  451,  18 
South.  806,  54  Am.  St  Rep.  177 ;  Waterman 
on  Specific  Performance,  U  85,  109,  112,  113, 
114.  To  authorize  a  decree  for  specific  per- 
formance it  devolves  upon  the  party  setting 
up  the  contract  to  establish  it  as  alleged  in 
the  bill  by  clear  and  definite  testimony.  If 
the  proof  falls  to  establish  it  as  alleged  in  the 
bill,  or  If  any  of  its  terms  be  left  iu  doubt  or 
uncertainty,  then  a  court  of  equity  cannot 
decree  a  specific  performance.  The  underly- 
ing principle  that  prevents  a  specific  per- 
formance under  such  state  of  evidence  is  the 
uncertainty  inherent  in  the  proceedings  as  to 
whether  the  court  would  be  enforcing  a  con- 
tract made  by  the  parties,  or  whether  it 
would  be  making  one  for  them,  and  declaring 
its  execution.  Waterman  on  Specific  Per- 
formance, 109;  Aday  v.  Echols,  18  Ala.  353, 
62  Am.  Dec.  225 ;  Williams  v.  Barnes,  28  Ala. 
613;  Sims  V.  McEwen's  Adm'r,  27  Ala.  184; 
McDonald  v.  Walker,  96  Ala.  172,  10  SoutiL 
225;  McKlnley  v.  Irvine,  13  Ala.  681.  Mr. 
Waterman  states  the  rule  to  be:  "If  the 
f>roof  be  so  equally  balanced  as  to  leave  the 


precise  terms  of  the  contract  in  doubt,  this 
will  be  sufilcient  cause  for  denial  of  specific 
performance."  Waterman  on  Specific  Per- 
formance, supra. 

We  have  observed  that  the  contract  which 
It  is  sought  by  the  bill  to  have  specifically 
oiforced  is  in  writing,  and  on  its  face  it 
seems  to  be  unambiguous  in  its  terms.  But 
the  answers  deny  that  the  writing  expresses 
the  terms  of  the  contract  that  was  really 
made  by  the  parties.  It  is  conceded  that 
Josh  Brown  wrote  the  original  of  the  ex- 
hibit attached  to  the  bill  as  Exhibit  A;  but 
it  is  averred  in  the  answers  that  the  date  of 
the  writing  as  it  was  originally  written  was 
January  27,  1902,  and  that  without  authority 
from  either  of  the  respondents  the  complain- 
ants changed  the  date  to  January  29,  1902. 
It  is  shown  by  the  answers  that  the  furniture 
and  furnishings  sold  to  the  complainants  was 
the  property  of  Mrs.  Brown,  and  she  denies 
that  the  writing  was  executed  by  her  or  any 
one  with  authority  to  bind  her  in  the 
premises.  The  answers  are  sworn  to.  The 
burden  was  on  complainants  to  show  that 
the  paper  writing  was  of  binding  force  on 
Mrs.  Brown.  Confessedly  the  paper  writing 
is  not  executed  in  the  name  of  Mrs.  Brown. 
True,  the  word  "wife"  is  attached  to  the 
paper ;  but  this  cannot  be,  and,  as  we  under- 
stand it  complainants  do  not  insist  that  this 
is,  an  execution  of  the  paper  in  the  name  of 
Mrs.  Brown.  But  the  Insistence  is  that  Josh 
Brown  was  the  general  agent  of  his  wife  to 
effect  the  sale  of  the  property,  and  therefore 
that  the  paper  is  of  binding  force  on  Mrs. 
Brown  and  subject  to  specific  performance  as 
her  contract  Not  being  executed  in  her 
name,  the  complainants  must  bear  the  burden 
of  showing  that  Josh  Brown  had  the  au- 
thority to  make  the  agreement  Roney's 
Adm'r  v.  Winter,  87  Ala.  277 ;  Jones  v.  Mor- 
ris, 61  Ala.  518;  Taylor  v.  A.  &  M.  Asso- 
ciation, 68  Ala.  229. 

The  testimony  on  the  question  as  to 
Brown's  authority  to  bind  his  wife  by  the 
paper  writing — that  is,  as  to  express  au- 
thority— seems  to  be  without  conflict  that  he 
bad  no  such  authority.  Mrs.  Brown  tes- 
tifies that  she  never  heard  of  or  knew  of  the 
existence  of  the  paper  writing  until  long  af- 
ter Its  execution,  and  that  she  never  au- 
thorized Josh  Brown  to  execute  such  a  paper 
or  contract  In  her  name.  She  further  tes- 
tified that  she  never  saw  the  paper  until  it 
was  shown  to  her  while  she  was  being  ex- 
amined as  a  witness  in  this  case.  Josh 
Brown's  evidence  fully  corroborates  that  of 
his  wife  on  this  point  But  It  Is  contended 
that  In  the  negotiations  had  by  Mrs.  Sanders 
with  Mr.  and  Mrs.  Brown  in  Decatur,  on  the 
occasion  of  Mrs.  Sanders'  first  visit  to  see 
the  Browns  about  the  purchase  of  the  prop- 
erty, the  terms  of  the  contract  of  purchase 
were  fixed  and  agreed  upon,  and  that  It  was 
one  of  the  terms  agreed  upon  that  the 
Browns  should  not  engage  again  in  the  hotel 
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business  in  Decatur  so  long  as  tbe  Sanderses 
were  engaged  In  like  business  In  Decatur. 
Upon  tills  question  tbe  testimony  was  In 
sharp  conflict  Mrs.  Sanders  was  tbe  only 
witness  wbo  testified  In  bebalf  of  tbe  com- 
plainants on  that  point,  and,  while  her  tes- 
timony was  positive  and  direct  to  the  effect 
that  the  covenant  was  one  of  the  terms  ol 
tbe  contract,  the  testimony  of  Mr.  and  Mrs. 
Brown  was  equally  as  positive  and  direct 
to  tbe  effect  that  it  was  not.  The  respond- 
ents testified  pointedly  that  such  a  term 
was  no  even  discussed.  So,  under  the  rule 
above  stated  as  to  tbe  burden  of  proof,  it 
tbe  complainants'  cause  rested  on  tbls  point, 
under  this  state  of  the  evidence  we  would 
have  no  trouble  in  reaching  tbe  conclusion 
that  they  failed  to  carry  tbe  burden  laid 
upon  them  by  the  law. 

But  the  complainants  contend  that  Mr. 
Brown  was,  in  the  sale  of  the  property, 
Mrs.  Brown's  general  agent,  without  re- 
strictions upon  his  authority.  If  tbls  be 
granted,  it  does  not  follow  that  she  would  be 
bound  by  the  covenant  contended  for  by  the 
complainants.  "It  Is  a  universal  and  undis- 
puted rule  that  tbe  authority  of  a  general 
agent  is  measured  by  the  usual  scope  and 
character  of  the  business  be  is  empowered  to 
transact  By  appointing  him  to  do  that 
business,  the  principal  is  considered  as  say- 
ing to  the  world  that  the  agent  has  all  tbe 
authority  necessary  to  the  doing  of  it  in  the 
usual  way.  If  tbe  agent  does  no  more  than 
is  natural  and  customary  in  managing  and 
transacting  such  business,  any  private  limi- 
tations and  instructions  will  not  effect  the 
rights  of  third  persons  to  whom  they  are  not 
communicated."  Or,  as  it  has  been  tersely 
stated  by  Judge  Stone,  discuBsing  the  powers 
of  a  general  agent,  "the  agent  has  power  to 
do  whatever  Is  usual — ^to  enter  into  such  ex- 
press stipulations  as  are  usual  and  cus- 
tomary— in  effecting  such  sales.  It  is  a  ques- 
tion of  evidence  generally  as  to  what  Is 
usual,  in  the  absence  of  express  authority." 
Louisville  CofDn  Co.  v.  Stokes,  78  Ala.  872; 
Herring  v.  Skaggs,  62  Ala.  180,  34  Am.  Rep. 
4;  Troy  Grocery  Co.  v.  Potter,  139  Ala.  359, 
36  South.  12.  If  it  is  customary,  in  mak- 
ing such  sales  as  the  one  Involved  here,  to 
enter  into  a  covenant  like  the  one  contended 
for,  it  is  certainly  not  a  matter  that  the  courts . 
take  Judicial  knowledge  of.  There  was  not 
a  scintilla  of  testimony  to  show  such  custom. 
We  have  seen  that  the  complainants  failed 
to  establish  that  the  agent  was  clothed  with 
express  authority  to  make  the  covenant,  and 
In  tbe  absence  of  proof  that  in  making  such 
sales  it  was  customary  to  enter  into  such 
covenants  the  principal,  Mrs.  Brown,  was  not 
bound  by  It,  unless  it  can  reasonably  be 
said  from  the  evidence  that  she  ratified  it 
Herring  v.  Skeggs,  supra. 

On  the  question  of  ratification  it  will  be 
well  to  look  more  closely  at  the  origin  of 


tbe  contract  sought  to  be  enforced.  It  Is 
conceded  that  the  terms  of  the  contract  were 
agreed  upon  between  Mr&  Sanders  and  the 
Browns  on  the  occasion  of  Mrs.  Sanders' 
first  visit  to  them  in  Decatur  in  January, 
1902,  and  we  have  seen  that  in  tbe  state  of 
the  testimony  In  the  case  we  cannot  say  that 
the  covenant  insisted  upon  was  made  one 
of  the  terms  of  the  contract  of  sale  on  that 
occasion.  On  Mrs.  Sanders'  return  home 
from  Decatur,  complainant  R.  E.  Sanders 
wrote  a  letter  to  Mr.  and  Mrs.  Brown,  in- 
closing a  check  for  $50,  as  testified  by  MrsL 
Sanders,  for  tbe  purpose  of  sealing  tbe  con- 
tract That  letter  was  in  this  langnage: 
"Cullman,  Ala.,  Jan.  27,  1902.  Mr.  and  Mrs. 
Josh  Brown,  Decatur,  Ala. — Dear  Sir  and 
Madam:  Enclosed  find  check  for  fifty  ($50.- 
00)  dollars  to  bind  tbe  trade  made  by  your- 
selves and  ourselves.  Tbls  is  to  be  deducted 
from  the  total  amount  of  course.  Allow  me 
to  thank  you  for  your  kindness  to  my  wife. 
She  was  sorry  she  did  not  get  to  see  M^r. 
Brown  on  leaving,  as  she  wanted  to  settle 
her  hotel  bill.  Please  send  receipt  showing 
what  this  is  for.  Respectfully,  R.  B.  Sand- 
ers." In  reply  to  this  letter  it  is  conceded 
that  Josh  Brown  wrote  and  forwarded  the 
original  of  Exhibit  A,  which  is  set  up  by 
complainants  as  the  contract  It  Is  evident 
that  tbe  writer  of  the  letter  to  respondents, 
at  the  time  tbe  letter  was  written,  knew 
that  the  terms  of  the  contract  of  purchase 
had  already  been  fixed  and  agreed  upon, 
and  tbe  letter  and  check  were  confirmatory  of 
that  contract  as  already  agreed  upon;  that 
he  only  expected  a  receipt  for  tbe  money, 
showing  that  it  was  applied  as  part  payment 
of  the  purchase  money  on  that  contract 
Certainly  the  letter  did  not  call  for  a  state- 
ment in  detail  of  the  terms  of  the  contract 
already  made.  This  being  true,  and  If  the 
covenant  Insisted  upon  was  not  agreed  up- 
on as  one  of  the  terms  of  the  contract  then 
tbe  statement  of  it  In  the  reply  of  Josh 
Brown  (Exhibit  A)  was  voluntary,  and,  oc- 
cnrrlng  after  the  contract  had  been  made, 
could  not  have  been  an  Inducement  to  tbe 
making  of  the  contract  The  evidence  shows 
that  the  Sanderses  took  charge  of  the 
American  the  Ist  or  8d  of  March,  1902.  Tbe 
evidence  further  shows  that  Mrs.  Brown 
executed  to  Mr.  R.  E.  Sanders  a  bill  of  sale. 
The  bill  of  sale  bears  date  February  28,  1902, 
and  we  think  the  preponderance  of  the  evi- 
dence shows  that  this  bill  of  sale  was  deliver- 
ed to  Mr.  Sanders  on  or  about  March  3,  1902 
Contemporaneously  with  the  delivery  of  this 
bill  of  sale,  Mr.  R.  B.  Sanders  executed  and 
delivered  to  Mrs.  Brown's  agent  his  three 
notes,  payable  to  Mrs.  Brown,  for  the  defer- 
red payments,  60,  90,  and  120  days,  respec- 
tively, after  date,  and  a  mortgage  to  secure 
the  notes  was  also  executed  by  Mr.  Sanders 
on  the  property  sold.  Mrs.  Sanders  carried 
this  bill  of  sale  to  Mrs.  Brown  and  requested 
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her  to  Insert  In  it  a  covenant  to  the  effect 
that  she  would  not  engage  In  the  hotel  busi- 
ness in  Decatnr  while  she  (Mrs.  Sanders) 
was  engaged  In  like  business  In  said  town. 
It  Is  contended  by  Mrs.  Brown,  and  we  think 
the  evidence  reasonably  shows  the  contention 
is  sustained,  that  on  that  occasion  she  first 
heard  of  the  contract  as  shown  by  Bzhlblt 
A.  It  may  be  conceded  that  Mrs.  Sanders 
informed  Mrs.  Brown  of  the  fact  that  the 
exhibit  contained  the  covenant  Insisted  up- 
on; but  Mrs.  Brown  did  not  see  the  paper 
there,  it  was  not  there,  and  she  declined  to 
grant  Mrs.  Sanders'  request.  It  is  true  that 
the  evidence  with  reference  to  what  occurred 
on  this  occasion  is  in  conflict  The  burden 
rested  on  the  complainants  to  show  ratifica- 
tion. Moore  V.  Ensley,  112  Ala.  228,  20 
South.  744.  Without  repeating  the  testi- 
mony in  detail,  we  are  of  the  opinion  that 
what  was  said  and  done  by  the  respondent 
Mrs.  Brown  was  not  sufficient  upon  which  to 
predicate  ratification  of  the  covenant  con- 
tended for.  While  Mrs.  Sanders  testified 
that  she  carried  the  bill  of  sale  back  to  Mrs. 
Brown,  and  stated  to  her  that  she  preferred 
the  original  contract  (referring  to  Exhibit  A), 
and  told  Mrs.  Brown  that  it  was  signed 
"Josh  Brown  and  Wife,"  she  testified  that 
Mrs.  Brown  declined  to  make  the  change  in 
the  bill  requested  and  asserted  her  non- 
liability on  the  exhibit  Moreover,  It  is  the 
undisputed  testimony  that  Mrs.  Sanders  re- 
tained the  bill  of  sale  executed  by  Mrs. 
Brown,  and  the  notes  executed  contempora- 
neously with  the  bill  of  sale  were  paid  ac- 
cording to  their  tenor,  except  one,  which  at 
the  request  of  Mr.  Sanders,  was  extended 
and  was  finally  paid.  Receiving  the  money 
on  the  notes  was  consistent  with  the  contract 
or  bill  of  sale  delivered  by  Mrs.  Brown,  and 
with  the  Idea  that  Mrs.  Sanders  was  rely- 
ing upon  It  as  the  contract  with  Mrs.  Brown. 

The  contract  sought  to  be  enforced  was 
a  }oint  one,  it  was  so  alleged  In  the  bill,  and^ 
if  not  proved  as  alleged,  of  course,  the  court 
could  not  decree  a  specific  performance,  not- 
withstanding Josh  Brown  may  be  bound  by 
it  There  was  a  fatal  variance  In  pleading 
and  proof  In  this  respect  Cobb  v.  Keith, 
110  Ala.  614,  18  South.  326;  Gamble  v.  Kel- 
lum,  97  Ala.  677, 12  South.  82.  Furthermore, 
so  far  as  the  defendant  Josh  Brown  is  con- 
cerned the  proof  Is  wholly  unsatisfactory  up- 
on the  proposition  as  to  whether  be  had 
violated  the  agreement  made. 

We  are  of  the  opinion  that  the  bill  was 
not  subject  to  the  demurrer  made  to  it  nor 
to  the  motion  to  dismiss  for  the  want  of 
equity,  and  the  chancellor  erred  in  sustaining 
the  demurrer  and  motion.  However,  the 
cause  was  submitted  for  final  decree  on  the 
pleadings  and  proof,  and,  having  reached  the 
conclusion  as  above  shown,  that  the  evi- 
dence does  not  support  the  averments  of  the 
bill,  proceeding  here  to  render  the  decree 


that  should  have  been  rendered,  a  decree 
will  be  rendered  overruling  the  demurrer 
and  motion,  and  dismissing  the  complain- 
ants' bin  on  the  merits,  at  the  cost  of  the  ap- 
pellants. 
Reversed  and  rendered. 

HARALSON,  TYSON,  and  SIMPSON,  JJ., 
concur. 


JENKINS  V.  CLISBT  et  al. 
(Supreme  Court  of  Alabama.    Dec.  21,  1905.) 

JUSOMENTS  —  COLLATESAI.    ATTACK  —  JUDO- 
lOENTS  OF  PBOBATB  COTTBT. 

A  judgment  of  the  probate  court  settinir 
aside  a  homestead  as  exempt  from  administra- 
tion and  payment  of  debts  to  the  widow  of  de- 
ceased, in  acu>rdance  with  Code  1896.  SS  2070,. 
2097,  and  In  proceedings  regularly  instituted  and 
prosecuted  in  conformity  to  said  sections,  is 
not  subject  to  collateral  attack. 

[Bd.  Note. — For  cases  In  point  see  vol.  80,. 
Cent  Dig.  Judgment  §  910.] 

Appeal  from  City  Court  of  Birmingham; 
John  P.  Stiles,  Judge. 

"Not  officially  reported." 

Action  by  R.  M.  Jenkins,  as  administrator 
of  the  estate  of  Thomas  A.  Alexander,  de- 
ceased, against  Henry  Clisby  and  others. 
From  a  Judgment  for  defendants,  plalntiff^ 
appeals.    Affirmed. 

George  Huddleston,  for  appellant  Robert 
O.  Redus,  for  appellees. 

DOWDBLL,  J.  This  Is  a  statutory  action 
of  ejectment  brought  by  the  plaintiff,  as 
the  administrator  of  the  estate  of  Thomas  A. 
Alexander,  deceased,  to  recover  land  of  which 
plaintHTs  intestate  died  seised  and  possessed. 
The  case  was  tried  by  the  court  without  a 
Jury  on  the  defendants'  plea  of  not  guilty,  and 
a  judgment  was  rendered  for  the  defendants. 
The  land  in  question  was  set  apart  as  exempt 
to  the  widow  of  said  deceased,  on  her  petition 
filed  in  the  probate  court  for  that  purpose, 
and  this  before  any  grant  of  administration. 

The  only  question  in  the  case  involves  the 
validity  of  the  proceedings  had  in  the  probate- 
court  The  petition  in  the  probate  court  was- 
filed  under  the  provisions  of  sections  2070  and 
2097  of  the  Code  of  1890.  This  petition  con- 
tained every  necessary  averment  under  the- 
above  sections  to  confer  Jurisdiction  on  the- 
probate  court  and  the  subsequent  proceedings 
and  orders  of  that  court  In  all  respects  con- 
formed to  the  requirements  of  the  statute. 
The  probate  court  having  acquired  jurisdic- 
tion, its  Judgment  cannot  be  collaterally  as- 
sailed. On  the  authority  of  the  cases  of 
James  v.  Clark,  80  Ala.  606,  7  South.  161, 
and  Smith  v.  Boutwell,  101  Ala.  373, 13  South. 
568.  The  judgment  in  this  case  must  be- 
affirmed. 

Affirmed. 

HARALSON,  TTSON.  ANDERSON.  anS 
DENSON,  JJ.,  concur. 
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HAMMOND  V.  LOUISVILLE  &  N.  R.  CO. 
<  Supreme  Court  of  Alabama.    Dec.  20,  1905.) 
Teial — TsBii  OF  CoOBT — Vauditt  of  Jcdo- 
Jtxxrt. 

A  judgment  rendered  at  a  term  of  court 
"held  under  the  proTiaiona  of  an  unconstitution- 
al statute,  and  not  at  the  time  provided  by 
•Code,  1^,  i  906,  tJien  in  force,  was  void,  and 
insufficient  to  support  an  appeal. 

Appeal  from  Circuit  Court,  Cullman  County; 
Osceola  Kyle,  Judge. 

"Not  ofBclally  reported." 

Action  between  Lon  B.  Hammond  and  tbe 
liouisvllle  &  Nashville  Railroad  Company. 
From  the  Judgment,  Hammond  appeals.  Dis- 
missed. 

Brown  &  Hipp,  for  appellant  J.  H.  Falk- 
ner  and  George  H..  Parker,  for  appellee. 

HARALSON,  J.  The  case  was  tried,  as  the 
minute  entry  shows,  at  what  purported  to  be 
the  February  term  of  the  court,  1904,  and  the 
judgment  was  rendered  on  the  4th  day  of  that 
month.  The  Lusk  bill  (heretofore  declared 
unconstitutional)  provided  that  the  circuit 
■court  of  Cullman  county  should  be  held  on 
the  first  Monday  In  February,  May,  August 
and  November,  and  might  continue  two 
-weeks.  In  1904,  the  first  Monday  in  February 
fell  on  the  1st  day  of  that  month.  So,  it 
plainly  appears  that  the  court  was  held  un- 
der the  provisions  of  tbe  Lusk  bill.  The  law 
in  Code  1896,  (  906,  In  force  at  that  time, 
provided  that  the  court  should  be  held  on  the 
third  Monday  In  March  and  September.  Not 
having  been  rendered  at  a  time  provided  by 
law,  the  Judgment  Is  void  and  will  not  sup- 
port an  appeal.  Kldd  v.  Burke  (Ala.)  38 
South.  241;  State  v.  Judge  of  the  8th  Judicial 
Circuit  (Ala.)  88  South.  835. 

The  appeal  is  dismissed. 

TYSON,  DOWDELL,  SIMPSON,  and  DEN- 
SON,  JJ.,  concur. 


INGRAM  &  GOODWIN  v.  GILL. 
-(Supreme  Court  of  Alabama.    Dec.  21,  1906.) 

1.  Sttpuiatiows — VAUDriT. 

Where,  not-withstanding  complainants  took 
testimony  to  support  the  averments  of  their  bill, 
after  defendant's  plea  setting  up  failure  to 
make  an  indispensable  party  respondent  there- 
to was  on  file,  and  without  testing  its  sufficiency 
defendant  took  testimony  in  support  of  the  al- 
legations of  such  plea,  it  was  competent  for 
the  solicitors  of  record  to  agree  that  the  case 
should  be  set  for  hearing  to  test  the  sufficiency 
of  the  plea. 

2.  SAHB — ^DlSBEOABD  RT  COUItr. 

Where,  notwithstanding  complainants  had 
taken  testimony  to  support  the  averments  of 


their  bill  after  the  filing  of  defendant's  plea 
of  defect  of  parties,  without  testing  the  suf- 
ficiency of  such  plea,  in  support  of  which  d»- 
fendants  took  testimony,  the  solicitors  of 
record  agreed  that  tbe  case  should  be  set  for 
hearing  to  test  the  sufficiency  of  the  plea,  the 
action  of  the  court  in  disregarding  the  agree- 
ment and  in  requiring  that  the  case  be  proceeded 
with  on  its  merits  against  complainants'  ob- 
jections was  reversible  error. 

Appeal  from  City  Court  of  Bessemer ;  Wil- 
liam Jackson,  Judge. 

"Not  officially  reported." 

BUI  by  Ingram  &  Goodman  against  J.  H. 
Gill.  Decree  for  defendant,  and  complain- 
ants appeaL    Reversed. 

This  Is  a  bin  filed  to  enforce  a  material- 
man's Hen.  A  plea  was  filed  by  respondent, 
setting  up  that  the  bill  had  omitted  to  make 
an  indispensable  party  respondent  thereto. 
Testimony  was  taken  by  both  parties  before 
testing  the  sufficiency  of  the  plea,  but  coun- 
sel for  complainants  and  respondent  en- 
tered Into  an  agreement  in  writing  to  set 
tbe  cause  down  for  hearing  on  the  Insuf- 
ficiency of  the  plea  before  it  should  l>e  tried 
on  its  merits.  The  chancellor  disregarded 
this  agreement  and  tried  the  cause  on  Its 
merits,  without  giving  complainants  tbe 
privilege  of  testing  the  insufficiency  of  the 
plea  as  per  agreement  of  counsel  In  writ- 
ing filed  In  the  cause. 

J.  A.  Estes,  for  appellants.  Plnimey  Scott, 
for  appellee. 

TYSON,  J.  Notwithstanding  complainants 
took  testimony  to  support  the  averments  of 
their  bill  after  the  defendant's  plea  was  on 
file  and  without  testing  its  sufficiency,  and 
defendant  took  testimony  in  support  of  the 
allegations  of  his  plea,  it  was  competent  for 
the  solicitors  of  record  to  enter  Into  an  agree- 
ment that  the  case  be  set  down  for  hearing 
to  test  the  sufficiency  of  the  plea. 

Such  an  agreement  was  entered  Into  by  tbem 
in  writing  and  filed  In  the  cause.  The  chancel- 
lor should  not  have  disregarded  it  and  proceed- 
ed with  the  bearing  of  the  cause  on  its  merits 
against  tbe  objection  of  complainants.  They 
had  tbe  right  under  the  agreement  to  have 
the  court  pass  upon  tbe  sufficiency  of  tbe  plea. 
Tbe  court's  refusal  to  do  so  is  orror,  for 
which  the  decree  appealed  from  must  be  re- 
versed. 

Reversed  and  remanded. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 
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No.   15,830. 

SCHULMAN   T.   WHITAKBR. 

In  re  WHITAKER  et  al. 

(Supreme  C<mrt  of  liOuisiana.    Dec.  4,  1005.) 

INJUNCTIOR     —    PbOTKOIIOH      OF      PBBSOHAL 

Rights. 

The  issues  raised  are  substantially  the  same 
aa  those  in  the  case  of  Jacob  Itzkovitch  v. 
EMward  Stanley  Whitaker  (No.  15,804),  In  re 
EMward  Stanley  Whitaker,  39  South.  489,  ap- 

5 lying  for  writs  of  prohibition  and  certiorari, 
'he  principles  announced  in  that  case  are  re- 
affirmed. 
(Syllabua  by  the  Court) 

Action  by  Abraham  Schulman  against  Ed- 
ward Stanley  Whitaker.  Judgment  for  plain- 
tiff, and  defendant  applied  for  writs  of  prohi- 
bition and  certiorari.    Denied. 

Samuel  Lonls  OUmore,  City  Atty.,  and 
Henry  Qarland  Dupre,  Asst  City  Atty.  (Ben- 
jamin Rice  Forman,  of  counsel),  for  relator. 
Respondent  Judge,  pro  se.  Onstave  Lemie 
and  Solomon  Wolff,  for  respondent  Schulman. 

NICHOLLS,  J.  The  application  for  the 
writs  herein  Is  made  by  the  applicant  In  hU 
capacity  as  chief  of  police  of  the  dty  of  Mew 
Orleans. 

He  directs  the  conrt'g  attention  to  section 
8  of  Act  No.  82,  p.  53,  of  1804,  which  makes  it 
the  duty  of  that  officer  to  prevent  crimes,  to 
detect  and  arrest  criminals,  to  enforce  and 
prevent  the  violation  of  all  laws  and  ordi- 
nances In  force  in  New  Orleans,  and  for  these 
porpoees,  with  or  without  warrant,  to  arrest 
all  persons  guilty  of  violating  any  law  or 
ordinance  for  the  suppression  or  punishment 
of  crime.  He  then  and  there  declares  that 
one  Abraham  Schulmad)  In  the  city  of  New 
Orleans,  notoriously  kept  a  store  or  shop  for 
the  buying  and  selling  of  secondhand  goods 
and  movables,  and  has  habitually  and  con- 
stantly k^t  a  "fence,"  or  place  where  thieves 
resort  and  found  ready  sale  for  stolen  prop- 
erty and  no  questions  asked,  and  has  for 
several  years  habitually  violated  City  Ordi- 
nance No.  6,651,  which  was  passed  on  August 
80,  1892,  for  the  purpose  of  preventing  and 
sn^pressing  "fences"  and  places  where  thieves 
could  find  ready  sale  for  stolen  property. 

That  he  had  been  repeatedly  and  habitually 
guilty  of  feloniously,  willfully  receiving  and 
having  in  his  possession  movable  property 
that  had  been  feloniously  taken,  stolen,  and 
carried  away  from  the  lawful  owner  and 
possessor,  he  knowing  it  to  have  been  stolen. 
That  on  ttk  16th  of  July,  1905,  after  a  hear- 
ing had  before  B.  K.  Skinner,  Judge  of  the 
First  city  criminal  court,  he  was  sent  before 
the  criminal  district  court  for  the  parish  of 
Orleans  on  a  charge  of  that  kind  preferred 
against  him  by  Mrs.  Raymond  Fitch,  which 
charge  was  pending  before  that  court  That 
In  the  discbarge  of  bis  duty  and  with  probable 
cause  and  wltbont  malice,  and  for  the  sole 
purpose  of  preventing  and  suppressing  crime, 
to  wit  larceny  and  the  receiving  of  stolen 
89  SO.— 47 


proi>erty  knowing  It  to  be  stolen,  he  did  cause 
the  physical  measurements  of  said  Schulman 
and  his  photograph  to  be  taken  and  placed  In 
the  "rogues'  gallery,"  which  is  one  of  the 
well-recognlzed  methods  adopted  by  all  police 
authorities  In  large  cities  for  the  preventing 
and  suppressing  pf  crime,  and  esjjeclally  the 
crime  of  larceny  and  receiving  stolen  goods 
knowing  them  to  have  been  stolen. 

That  on  the  16th  of  August,  said  Schulman 
filed  in  the  civil  district  court  for  the  parish 
of  Orleans  a  suit  in  which  be  alleged  his  own 
innocence  and  that  relator  had  maliciously 
caused  his  physical  measurements  and  photo- 
graph to  be  taken  and  exhibited  in  the 
rogues'  gallery,  and  prayed  for  an  Injimction 
enjoining  relator  from  further  exhibiting  his 
photograph  In  the  rogues'  gallery,  in  New 
Orleans  or  elsewhere,  or  in  any  way  exhibit 
the  same,  and  prayed  for  no  damages ;  and  as 
a  rule  nisi  the  said  rule  came  before  one  of 
the  Judges  of  the  civil  district  court  to  be 
heard.  Whereupon  relator  filed  a  return  to 
said  rule,  which  was:  First  That  the  peti- 
tion disclosed  no  cause  of  action.  Second. 
That  the  court  had  no  Jurisdiction  or  power 
in  limine  and  before  a  hearing  to  issue  an  in- 
junction enjoining  the  Inspector  of  police  in 
the  discharge  of  his  official  duties,  nor  should 
a  mandatory  injunction  issue  until  after  a 
full  trial  on  the  merits.  That,  should  the  ex- 
ceptions be  overruled,  then  and  In  that  event 
relator  answered,  pleading  a  general  denial, 
set  up  the  fact  of  his  being  the  Inspector  of 
the  police  of  the  city  of  New  Orleans,  and 
declared  that  bis  duties  as  such  were  identic- 
al with  those  set  out  In  his  present  applica- 
tion. That  he  then  admitted  that  be  bad 
ordered  the  arrest  of  Schulman  on  a  charge 
of  buying  stolen  goods,  or  having  stolen  goods 
In  his  possession,  knowing  them  to  be  stolen, 
and  that  he  had  ordered  his  photograph  and 
measurements  to  be  taken,  and  his  photograph 
put  In  the  rogues'  gallery  in  New  Orleans, 
where  it  still  was,  that  being  a  well-recog- 
nized method  of  preventing  and  suppressing 
crime.  That  he  set  out  in  his  answer  tbe 
conditions  and  .circumstances  which  were  the 
basis  and  cause  of  his  doing  so,  the  same 
being  identical  with  those  which  he  averred  In 
the  present  application  for  the  writs. 

That  the  district  Judge  overruled  the  ex- 
ceptions and  reasons  assigned,  and  ordered 
an  injunction  to  Issue  against  relator  as 
prayed  for  on  Schulman  furnishing  bond  In 
the  sum  of  $100. 

Tbat  the  civil  district  court  had  no  Juris- 
diction in  tbe  premises  or  Jurisdiction  In 
limine  and  in  advance  of  a  hearing  of  evi- 
dence, on  the  ex  parte  affidavit  of  an  habit- 
ual criminal  averring  his  own  Innocence,  to 
enjoin  the  inspector  of  police  from  using  the 
customary  methods  of  preventing  and  sup- 
pressing crime,  and  the  district  Judge  erred 
and  exceeded  his  Jurisdiction  when  he  ordered 
the  injunction  to  issue.  In  view  of  the  prem- 
ises he  prayed  tbat  a  writ  of  prohibition 
Issne  to  Judge  W.  B.  Sommervllle,  who  had 
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granted  said  Injunction  prohibiting  him  ^om 
proceeding  further  In  the  case  of  Schnlman 
T.  Whltaker,  and  that  said  writ  be  made 
pnpetnal.  Should  the  court  think  that  pro- 
hibition was  not  the  proper  remedy,  he 
prayed  In  the  altematlTe  that  the  court  In 
the  ezerdse  of  Its  Buperrlsqry  powers  would 
cause  a  writ  of  certiorari  to  Issue,  to  the 
end  that  the  Injunction  be  vacated  and  set 
aside  and  be  decreed  to  bare  been  erroneously 
granted. 

The  district  Judge,  In  an  answer  to  a  rule 
upon  him  to  show  cause  why  relief  should 
not  be  granted  as  prayed  for,  answered  that 
sudi  relief  should  not  be  granted  for  the 
reason  that  Schulman,  In  his  petition  to  the 
court,  had  made  sufficient  allegations  In  ac- 
cordance with  the  C!ode  of  Practice  for  the 
Issuance  of  a  preliminary  Injunction  and  that 
a  preliminary  Injunction  has  already  been 
sent  by  him ;  that  such  action  on  his  part  was 
placed  by  law  within  his  discretion  and  would 
not  be  reviewed  by  the  Supreme  Court  on 
appeal. 

Respondent  then  set  out  the  allegations  of 
Schulman  on  which  the  preliminary  Injunc- 
tion was  ordered  to  Issue.  He  declared  that 
on  the  hearing  It  was  shown  that  Schulman 
was  taken  to  the  office  of  the  Inspector  of 
police  and  placed  In  Jail  on  July  Stb.  His 
picture  and  measurements  were  taken  on  July 
6th,  and  on  that  day  an  affidavit  was  made 
against  him  for  having  stolen  goods  In  his 
possessloa  He  was  arraigned  and  pleaded 
"not  guilty."  The  matter  appears  to  have 
been  taken  under  advisement  on  July  19tb, 
and  on  August  8tb  the  judge  of  the  First  city 
court,  acting  as  a  committing  magistrate, 
committed  Schulman  to  the  criminal  district 
court  under  a  bond  of  $250,  and  the  commit- 
ment appears  to  have  been  filed  In  the  crim- 
inal district  court  on  August  18th.  There 
bad  been  no  conviction  of  Schulman  of  any 
crime  up  to  the  day  that  the  rule  before  blm 
was  heard. 

The  Judge  submitted  that  the  Inspector  of 
police  was  without  authority  to  take  the 
measurements  and  photograph  of  Schulman, 
for  the  purposes  as  stated  in  Schulman's  peti- 
tion, before  the  trial  and  conviction  of  Schul- 
man, and  that  a  preliminary  Injunction  prop- 
erly Issued  restraining  him  during  the  pend- 
ency of  the  suit  from  "further  exhibiting" 
Schulman's  photograph  in  the  so-called 
Rogues'  Gallery  in  the  city  of  New  Orleans 
or  elsewhere,  or  otherwise  in  any  way  to 
exhibit  the  same. 

It  appears  from  the  pleadings  that  the 
merits  of  the  Injunction  have  not,  as  yet, 
been  heard.  The  Issues  made  ore  substan- 
tially the  same  as  those  submitted  and  recent- 
ly decided  by  this  court  in  the  matter  of 
Jacob  Itzkovltch  v.  Edward  Stanley  Whltaker 
(No.  16,804),  In  re  Edward  Stanley  Whltaker, 
39  South.  499,  applying  for  writs  of  prohibi- 
tion and  certiorari,  and  tbe  decision  in  that 


case  governs  and  controls  the  one  Bow  be- 
fore us. 

For  tbe  reasons  therein  stated,  the  mle 
which  issued  in  the  present  case  is  recalled 
and  discharged.  The  remedy  asked  for  at 
this  time  Is  not  granted.  The  questioufl  go 
to  the  hearing  of  the  issue  hereafter. 


(115  liO.) 
No.   16,770. 
NATIONAL   AUTOMATIC    FIRE    ALARM 
00.  OF  LOUISIANA  v.  NEW  OR- 
LEANS &  N.  B.  R.  CO. 
In  re  NATIONAL  AUTOMATIC  FIRB 
ALARM  GO.  OF  LOUISIANA. 
(Supreme  Court  of  Louisiana.    Nov.  20,  19(KU 

1.  Masteb  ard  Sxbvakt— Oortbjlci  or  Em- 
ployment—Recorddction. 

There  can  be  a  tacit  reoondaction  in  matter 
of  a  written  contract  between  the  employer  and 
tbe  employ& 

[Ed.  Note. — ^For  cases  in  point,  see  voL  S4, 
Cent  Dig.  Master  and  Servant,  (  IL] 

2.  Same— Tebmiratior. 

The  tacit  reconduction  may  be  terminated 
by  either  party. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  i  19.] 

8.  Same— Nonox. 

The  contract  was  terminated  after  formal 
notification  by  defendant  to  plaintilf  of  nn- 
willingneBs  to  retain  the  letter's  services. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent  Dig.  Master  and  Servant,  {  37.] 

4.  Same— Rights  urdeb  Gortbaci. 

Prior  to  notification,  tbe  plaintiff  is  entitled 
to  the  price,  similar  in  amount  paid  under  the 
contract 

[Ed.  Note. — ^For  cases  in  point  see  vol.  34, 
(3ent  Dig.  Master  and  Servant,  f  86.] 

6.  Same. 

Having  tacitly  consented  to  let  the  services 
continae,  it  is  bound  to  pay  for  this  service  to 
the  date  that  the  plaintiff  was  notified  to  leave 
with  its  apparatus. 
(Syllabus  by  tbe  Court) 

Certiorari  to  0>urt  of  Appeal,  Parish  of 
Orleans. 

Action  by  the  National  Automatic  Fire 
Alarm  Ck>mpany  against  the  New  Orleans  & 
Northeastern  Railroad  Company.  Judgment 
for  plaintiff  was  reversed  by  the  court  of  ap- 
peal, and  plaintiff  applies  for  certiorari  or 
writ  of  review.    Reversed. 

Rehearing  denied  December  18,  1906. 

Stafford  &  Lambert,  for  applicant.  Hany 
Hinckley  Hall,  for  respondent 

Statement  of  the  OaflC 

BRBAUX,  a  J.  Tbe  National  Antomatlc 
Alarm  Comiwny  owned  automatic  fire  alarm 
and  signal  boxes,  and  agreed  with  those  by 
whom  it  was  employed  to  keep  an  eye  on  de- 
fendants' watchmen. 

At  the  different  places  where  the  boxes 
ore  located  on  the  emvUfyeaf  premises,  the 
watchman  notified  tbe  company   over  its 
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wlreii  of  his  presence  at  bis  post  of  duty  at 
certain  designated  hours  of  the  night. 

In  the  eyent  of  fire  or  of  any  other  damage 
be  makes  nse  of  the  company's  instrnment 
to  give  notice  to  plaintiff  company,  and 
thereupon  the  company  gives  notice  to  the 
fire  department  or  to  the  police  as  the  emer- 
gency may  require. 

The  Automatic  Fire  Alarm  Company  en- 
tered into  a  contract  with  the  New  Orleans 
&  Northeastern  Railroad  for  the  term  of  two 
years,  for  the  sum  of  $202  a  year,  payable 
In  advance,  to  perform  the  services  of  night 
watnh  signals  and  fire  alarms  in  the  manner 
before  Indicated. 

On  the  19th  day  of  October,  1900,  the  super- 
intendent of  the  New  Orleans  &  Northeastern 
Railroad  Company  wrote  to  the  Automatic 
Fire  Alarm  Company  requesting  the  latter 
to  commence  with  Its  work  at  the  earliest 
possible  date.  The  Automatic  Fire  Alarm 
Company  complied  with  the  request  and  pei^ 
formed  the  service  required  during  the  two 
years. 

The  railroad  company.  In  advance  each 
year,  paid  in  full  all  due  by  it  to  the  2d  day 
of  November,  1902. 

No  objection  to  a  continuance  of  the  serv- 
ice was  raised  at  the  date  that  the  contract 
came  to  an  end  by  limitation.  Shortly  there- 
after the  railroad  company  denied  any  Inten- 
tion of  renewing  the  contract,  but  expressed 
its  willingness  to  consider  any  proposition 
the  Automatic  Fire  Alarm  Company  might 
submit  with  a  view  to  farther  service  for 
less  money  per  year. 

The  first  letter  of  the  railroad  company 
suggesting  the  wish  to  consider  a  new  propo- 
sition was  dated  January  12, 1903. 

On  the  2d  day  of  February,  1908,  after 
having  received  a  second  communication 
from  the  railroad  company  (defendant),  the 
Automatic  Fire  Alarm  Company  answered 
that  they  considered  the  old  contract  renewed 
for  another  term  of  two  years. 

The  railroad  company  dented  all  renewal 
and  Informed  the  Automatic  Fire  Alarm 
Company  on  the  16th  day  of  February,  1903, 
that  unless  the  Antomatic  Fire  Alarm  Com- 
pany called  or  commonicated  with  the  for- 
mer. It  must  regard  notice  of  their  denial  of 
renewal  of  the  contract  as  notice,  also  that 
the  Automatic  Fire  Alarm  Company  must 
remove  its  anMratus  from  the  railroad's 
premises. 

This  was  followed  by  another  letter  dated 
tbe  8l8t  day  of  March,  1903,  notifying  the 
company  it  must  at  once  remove  its  appara- 
tus.   It  was  removed  on  that  day. 

The  contention  on  tbe  part  of  the  Automat- 
ic Fire  Alarm  Company  is  that  the  railroad 
bad  continued  In  tbe  use  of  the  Instruments 
and  devices  furnished  by  It  after  the  ex- 
piration of  the  term  provided  by  the  lease, 
that  this  was  done  without  disapproval  and 
with  the  tacit  consent  of  both  parties,  and 
that  it  was  continued  for  some  time  before 


It  was  notified  to  cease  to  render  swvlcee 

aa  before  mentioned^ 

Immediately  after,  suit  was  filed  claiming 
a  tacit  renewal  for  the  entire  two  years  at 
the  same  price  and  imder  the  same  con- 
ditions. 

The  railroad  company  controverts  the  al- 
legations of  tbe  Automatic  Fire  Alarm  Com- 
pany. 

There  was  Judgment  rendered  in  the  dis- 
trict court  In  favor  of  the  plaintiff,  the  Au- 
tomatic Fire  Alarm  Company,  for  the  sum 
of  $121.66  and  interest,  the  time  the  court 
found  the  Automatic  Fire  Alarm  Company 
iiad  rendered  services.  The  court  rejected 
the  demand  for  any  subsequent  time  there- 
after. 

From  the  Judgment  the  railroad  company 
appealed  to  tbe  Court  of  Appeal. 

The  Automatic  Fire  Alarm  Company  an- 
swered the  appeal  and  alleged  that  the  Judg- 
ment of  the  lower  court  should  be  increased 
from  $121.66,  with  legal  Interest  from  Judicial 
demand,  to  $684. 

The  Judgment  was  annulled  by  the  Court 
of  Appeal. 

The  Automatic  Fire  Alarm  Company  filed 
an  application  to  this  court  to  have  tbe  Judg- 
ment of  the  Court  of  Appeal  decreed  a  nul- 
lity and  for  Judgment  on  the  contract,  contin- 
ued, as  It  contends,  by  tacit  agreement  and 
reconduction. . 

Opinion. 

The  agreement  between  the  parties  was 
in  effect  a-  lease.  Both  parties  at  tbe  time 
the  contract  was  entered  Into  treated  It  as 
a  lease  or  hire  of  services.  The  railroad 
company  promised  to  pay  annual  rental  for 
the  services. 

Moreover  it  has  all  the  elements  of  a  lease. 
There  was  a  stipulated  price,  work  to  do,  and 
services  to  render,  and  the  consent  of  lessox 
and  lessee.  It  was  a  contract  renewal  by 
reconduction. 

Tacit  reconduction  ia  founded  on  the  pre- 
sumption that  the  parties  have  formed  a 
new  lease  similar  to  the  preceding. 

The  lease  of  the  farm  or  tbe  house  may 
continue  at  the  price  and  on  conditions,  ex- 
cept as  to  surety,  where  there  is  a  surety. 

As  relates  to  movables,  tacit  reconduction 
is  continued  fbr  the  time  that  the  lessee  has 
kept  them  with  the  consent  of  the  lessor. 

A  contract  for  the  hire  of  services  may  al- 
so be  continued  by  reconduction. 

By  reference  to  tbe  following  case,  on 
which  plaintiff  relies.  It  will  appear  that  the 
employs  had  already  done  the  work  for 
which  the  court  held  he  was  entitled  to  pay- 
ment, so  that  In  reality  It  does  not  bear  di- 
rectly upon  future  unearned  price  for  serv- 
ice. 

Moreover  tbe  terms  and  conditions  of  the 
contract,  it  was  stated,  appeared  to  include 
the  yearn  during  which  the  employe  had 
rendered  service.  Sullivan  v.  New  Orleans 
Stave  &  Heading  Co.,  44  La.  Ann.  787,  11 
South.  88. 
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In  the  second  case,  also  referred  to  by 
plaintiff  In  argument,  the  court  held  that 
the  defendant  was  Jnstlfled  In  discharging 
plaintiff  prior  to  the  expiration  of  the  term 
which  otherwise  was  covered  by  reconduc- 
tion. 

With  reference  to  the  other  point,  recon- 
duction. It  was  only  incidentally  passed  up- 
on In  Lalande  Case,  41  La.  Ann.  307,  6  South. 
28. 

One  of  plaintiff's  contentions  is  that  there 
can  be  no  reconduction  at  all,  for  the  rea- 
son that  the  property  leased  is  movable  and 
that  there  Is  no  reconduction  as  relates  to 
hire  of  services. 

If  the  appliances  leased  are  movables,  it  is 
inflnitesimally  small  as  compared  with  the 
services  rendered  by  plaintiff.  We  consider 
the  question  from  the  point  of  view  that 
whatever  be  due  is  due  for  services  rendered. 

The  reference  in  Baudry  and  others  in 
defendants'  brief— Baudry,  vol.  19,  No.  1404 
— relates  to  movable  property,  and  not  to 
work  or  service.  As  to  hire  of  services,  a 
number  of  French  commentators  hold  that 
a  special  rule  applies. 

The  following  relates  to  hire  of  service: 
"Les  serviteurs  attaches  a  I'exploltatlon 
d'un  fond  rural  sont  a  defaut  de  convention 
contraire  cens6s  loues  pour  I'annee."  Poth- 
ler,  n.  176;  Dnvergler,  t  2,287;  Troplong,  t 
2,361. 

Again:  "n  iiaralt  que  la  taclte  reconduc- 
tion dolt  avoir  lieu  pour  services  des  serv- 
iteurs, des  savants  et  des  ouvrlers."  Mar- 
cade,  art  1780,  No.  3;  Potbler,  No.  372; 
Baudry  de  Lacantlnerle,  vol.  2,  p.  467. 

The  continuance  of  an  obligation  once 
established  Is  presumed. 

the  burden  was  on  defendant  to  show 
that  plaintiff  was  discharged. 

This  is  shown  by  the  letter  of  the  81st 
of  March,  1903.  Time  to  which  price  Is  due 
after  expiration  of  contract 

In  the  case  of  the  hire  of  services  (where 
there  is  no  question  of  custom)  the  services 
end  at  the  will  of  either  party. 

It  Is  ordered,  adjudged,  and  decreed  that 
plaintiff  have  Judgment  for  the  amount  de- 
creed by  the  district  court  as  due,  viz.,  $121.- 
66,  with  legal  interest  from  judicial  de- 
mand, and  to  that  extent  the  Judgment  of 
the  district  court  is  reinstated,  and  the  case 
is  remanded  to  that  court  for  execution  of 
the  Judgment 

The  law  and  the  evidence  being  with  plain- 
tiff, the  Judgment  of  the  Court  of  Appeal  Is 
avoided,  annulled,  and  reversed. 

It  is  decreed  that  defendant  pay  all  costs 
In  the  district  court 

It  is  decreed  that  defendant  and  appel- 
lant pay  all  costs  in  the  Court  of  Appeal, 
and  that  defendant  also  pay  the  cost  of  the 
writs  of  review  and  certiorari. 

It  follows  that  the  writ  of  certiorari  and 
review  are  sustained  to  the  extent  before 
indicated. 


ai5  ia.) 

No.  16,614. 

TOWN  OF  MANT  v.  FRANKLIN. 

(Supreme  Oonrt  of  Louisiana.    Dea  4,  1906.) 

CBimirAL   Law — StrPBEioe    Oouwr — JtmisDic- 
TioR — ^Vkkation  at  Town  Obdiitancx. 
Where  defendant  was  sentenced  to  pay  a 
fine  in  the  mayor's  court  and  appealed  to  the 
district  court  where,  on  motions  filed  by  defend- 
ant, the  prosecution  was  dismissed,  and  there- 
upon   the   plaintiff   town   appealed,   held,   that 
the  Supreme  Court  has  no  appellate  Jurisdiction 
in  such  a  case  over  the  district  court    If  it 
exceeded  its  jurisdiction  in  permitting  the  ques- 
tion of  the  validity  of  the  town  orainanoe  to 
be  raised  for  the  first  time  on  appeal,  plain- 
tiff's remedy  was  not  by  appeal,  but  by  resort 
to  the  supervisory  powers  of  the  Supreme  Court 
[Bd.  Note. — For  cases  in  p<^nt  see  voL  15, 
Cent  Dig.  Ofaninal  Law,  i  2577.] 
(Syllabus  by  the  Court) 

Appeal  from  Twelfth  Judicial  District 
Court  Parish  of  Sabine;  John  Bachman 
Lee,  Judge. 

R.  K.  Franklin  was  convicted  of  violating 
an  ordinance  of  the  town  of  Many,  and  on 
appeal  to  the  district  court  the  prosecutioa 
was  dismissed,  and  the  town  appeals.  Dis- 
missed. 

John  Henry  Boone,  fOr  appellant  Silas 
D.  Ponder,  for  appellee. 


LAND,  J.  Defendant  was  tried  on  his 
plea  of  not  guilty,  in  the  mayor's  court  of 
Many,  La.,  on  the  charge  of  "selling  Intoxi- 
cating liquors  contrary  to  law."  He  was 
convicted,  and  fined  $50  and  costs,  and  ap- 
pealed to  the  district  court 

The  defendant  filed  a  motion  in  that  court 
to  dismiss  the  prosecution  against  him  be- 
cause the  same  was  based  on  an  ordinance 
in  conflict  with  the  state  law  on  the  same 
subject  Defendant  filed  another  moti(Mi  to 
dismiss  the  charge  against  him,  on  the  fol- 
lowing grounds: 

(1)  That  the  complaint  does  not  charge  any 
offense  known  to  the  law  of  said  dty  or  the 
state  of  Louisiana. 

(2)  Because  the  charter  of  said  dty  of 
Many,  La.,  does  not  authorize  the  enactment 
of  the  supposed  ordinance,  but  only  author- 
ises the  Issuance  of  licenses,  and  taxes  the 
sale  of  intoxicating  llqtior. 

The  minutes  show  that  the  "motion  to  dis- 
miss" was  argued  and  sustained  by  the 
court  A  bill  of  exception  taken  by  plain- 
tiff recites  that  the  last  motion  referred 
to  was  tried  and  sustained  by  the  court  for 
reasons  which  are  not  diseased.  The  min- 
utes further  recite: 


"Motion  for  appeal,  and  appeal  granted,  both 
devolutive  and  suspensive.  •  •  •  Bond  fixed 
at  fif^  dollars." 

No  appeal  bond  was  filed  aa  f ar  as  the 
record  shows.  The  transcript  contains  no 
notes  of  evidence  or  agreed  statement  of  facts. 
Neither  the  ordinance  nor  the  charter  referred 
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to  in  tbe  motion  to  dlBinlss  are  In  the  record. 
The  solitary  bill  of  exception  does  not  state 
the  grounds  of  obJectl<»i  or  tbe  reasons  of 
the  court  for  tbe  action. 

No  assignment  of  errors  has  been  filed  In 
this  court  We  cannot  consider  this  cftse 
on  the  statements  contained  in  the  brief  filed 
by  counsel  for  plaintiff  end  appellant. 

Tbe  first  and  paramount  question  is  as 
to  the  Jurisdiction  of  this  court  Article 
111  of  tbe  Ckinstitutlon  of  1888  reads.  In 
part,  as  follows: 

"Persons  sentenced  to  a  fine  or  Imprisonment, 
by  mayors  or  recorders,  shall  be  entitled  to  an 
appeal  to  the  district  court  of  the  parish,  npon 
KiTing  security  for  fine  and  costs  of  court,  and 
m  such  cases  trial  shall  be  de  novo  and  without 
Juries." 

Article  86  of  tbe  same  Constitution  gives 
this  court  appellate  Jurisdiction  in  all  cases 
In  which  the  constitutionality  or  legality  of 
any  fine,  forfeiture,  or  penalty  imposed  by 
a  municipal  corporation  shall  be  in  contesta- 
tion, but  further  specially  provides  that: 

"In  such  cases  tbe  appeal  on  the  law  and  the 
facts  shall  be  directly  from  tbe  Court  in  which 
the  case  originated  to  the  Supreme  Court" 

The  case  at  bar  originated  In  the  mayor's 
coort,  and  If  the  defendant  bad  assailed  in 
that  court  tbe  constitutionality  or  legality  of 
tbe  town  ordinance  under  which  be  was 
prosecnted,  then  oar  appellate  Jurisdiction 
would  bare  attached.  But,  as  there  was  no 
such  contestation,  the  case  was  within  the 
appellate  Jurisdiction  of  tbe  district  court 
We  hare  no  appellate  Jurisdiction  over  the 
district  court  in  such  a  case.  Tbe  offense 
Is  not  within  our  general  criminal  Jurisdic- 
tion, and  our  exceptional  Jurisdiction  does 
not  arise,  unless  there  be  a  contestation  over 
the  constitutionality  or  the  legality  of  tbe 
fine  In  the  mayor's  or  recorder's  court 

In  State  ex  rel.  Hart  ▼.  Judge,  118  La. 
0B4,  87  South.  S46,  we  held  that,  in  a  crimi- 
nal case,  an  appeal  would  not  lie  from  the 
Judgment  of  a  district  comrt  dismissing  an 
appeal  from  a  city  court  on  the  ground  that 
tbe  law  authorizing  such  appeal  was  uncon- 
stitntionaL 

If,  as  argued  by  appellant,  the  district 
court  exceeded  its  Jurisdiction  in  permitting 
additional  pleadings  to  be  filed,  raising  the 
question  of  tbe  validity  of  the  town  ordi- 
nance, the  remedy  of  plaintiff  is  not  by  ap- 
peal, but  by  invoking  the  supervisory  Juris- 
diction of  this  court 

Even  if  we  had  Jurisdiction,  we  could  not 
pass  on  the  cause  on  the  defective  record 
before  us. 

Considering  that  we  have  no  appellate 
Jurisdiction,  it  is  ordered  that  this  appeal 
be  dismissed,  at  appellant's  cost 


(115  La.) 

No.   15,618. 

TOWN  OP  MANY  v.  FRANKLIN. 

(Supreme  Court  of  LouWana.    Dec.  4,  1906.) 

CBnaNAi.  Law — Affkat — ^DisiassAi. 

The  appeal   is  dismissed,  for  the  reasons 
stated  in  the  opinion  this  day  handed  down  by 
Mr.   Justice  Land   In   the  case  of  same  titis 
(No.  15,614)  89  South.  740. 
(Syllabus  by  the  <3ourt.) 

Appeal  from  Twelfth  Judicial  District 
(}ourt,  Parish  of  Sabine;  John  Bacbmau  Lee, 
Judge. 

R.  E.  Franklin  was  convicted  of  violating 
an  ordinance  of  the  town  of  Many,  and  on 
appeal  to  the  district  court  the  prosecution 
was  dismissed,  and  tbe  town  appeals.  Dis- 
missed. 

John  Henry  Boone,  Cor  appellant  Silas 
D.  Ponder,  for  appellee. 

PROVOSTT,  J.  Mutatis  mutandis,  this 
case  is  Identical  with  that  between  same 
parties  (No.  15,614)  this  day  decided.  89 
South.  740. 

Por  the  reasons  there  assigned,  tbe  ap- 
peal Is  dismissed. 


(118  La.) 

No.   15,615. 

TOWN  OP  MANY  v.  FRANKLIN. 

(Supreme  Court  of  Louisiana.    Dec.  4,  1905.) 

CsimiTAL  Law — Appeal. 

Litigation  in  all  cases  is  limited  to  one 
appeal ;  1.  e.,  an  appeal  from  the  court  of  first 
instance  to  the  appellate  court 

Judgments  from  the  magistrate's  or  mayor's 
court  are  similarly  limited  as  to  appeals.  See 
Case  15,614,  39  South.  740,  handed  down  this 
day. 

[Sa.  Note. — For  cases  in  point,  see  voL  15, 
Cent   Dig.  Criminal  Law,  f  2577.] 

(Syllabus  by  the  Court) 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Sabine;  John  Bachman  Lee, 
Judge. 

R.  E.  Franklin  was  convicted  of  violating 
an  ordinance  of  the  town  of  Many,  and  ap- 
pealed to  tbe  district  court  From  an  order 
dismissing  the  prosecution,  the  town  appeals. 
Dismissed. 

John  Henry  Boone,  for  appellant  Silas 
D.  Ponder,  for  appellee. 

BRBAUX.  0.  3.  Tbe  defendant  was  pros- 
ecuted before  the  mayor's  court  of  the  town 
of  Many  for  selling  liquor  within  the  limits 
of  tbe  town. 

He  was  found  guilty  by  the  mayor's  court, 
and  a  fine  Imposed  of  $50  and  costs,  or  to 
work  a  stated  number  of  days. 

From  this  sentence  and  Judgment  he  prose- 
cuted an  appeal  In  the  district  court  and 
in  that  court  filed  pleas  in  his  defense. 

One  of  these  pleas  the  court  sustained,  and 
ruled  that  the  charter  of  the  town  author- 
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ized  and  did  not  prohibit  the  sale  of  Intoxi- 
cants, and  that  the  council  could  only  pass 
8uch  ordinances  as  the  charter  authorized. 
The  motion  to  dismiss  the  prosecution  pre- 
senting these  grounds  was  sustained. 

The  town  of  Many,  plalntUt,  moved  for  an 
appeal,  which  was  granted. 

The  plaintiff  and  appellant  cannot  have 
two  hearings. 

The  appeal  cannot  move  from  the  mayor's 
or  magistrate's  court  to  the  district  court, 
and  from  the  district  court  to  this  court 

We  have  considered  the  question  In  the 
opinion  on  the  motion  to  dismiss  the  appeal 
In  the  case  bearing  the  same  title  (No. 
15,614)  this  day  handed  down.  Town  of 
Many  v.  R.  K.  Franklin,  89  South.  740.  We 
would  not  in  any  case  feel  Justified  in  rec- 
■ognlzlng  the  right  to  two  appeals,  in  the 
presence  of  constitutional  provisions  which 
limit  remedies  to  one  appeal. 

For  reasons  assigned  in  the  case  of  Many 
•T.  Franklin  (No.  16,614)  89  South.  740,  this 
.day  handed  down,  we  dismiss  the  appeal. 


OBBMAN  ▼.  BBOWNB  &  LBBPBR  et  aL 
(Supreme  Oonrt  of  Alwbsmii.    Dec.  21,  1905.) 

1.  WlTHKSSXS  — CiOMFKrUIOT— Tbahbaciionb 
WITH  DXOKDKIT  —  CAixnie  BT  Advkbsb 
Pabtt. 

Code  1896,  (  1860,  provides  that  either 
party  to  a  civil  suit,  desiring  the  testimony  of 
the  other  party,  may  file  interrogatories  to  be 
propounded  to  him.  Section  1854  provides  that 
the  answers  to  such  interrottatories  are  evidence 
In  the  cause  when  offered  by  the  party  taking 
them.  Section  1794  provides  that  no  person 
having  a  pecuniary  interest  in  the  result  of  the 
suit  shall  be  allowed  to  testify  against  the 
parties  to  whom  his  interest  is  opposed  as  to 
any  transaction  with  a  deceased  person  whose 
estate  Is  interested  in  the  result  of  the  suit, 
"unless  called  on  to  testify  thereto  by  the  pai^ 
ties  to  whom  his  Interest  is  opposed."  Held, 
that  where  an  executrix,  suing  as  plaintiff,  in- 
troduces in  evidence  answers  of  defendants  to 
interrogatories  relative  to  transactions  with 
plaintiff's  testator,  she  thereby  calls  defendants 
as  witnesses,  and  entitles  them  to  testify  on 
their  own  behalf  to  the  transactions  with  tes- 
tator. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  60, 
Cent.  Dig.  Witnesses,  I  722.] 

2.  Saio— Natitbk  or  TESTiuonT. 

An  Interrogatory  asking  defendants  when 
and  by  whom  they  were  employed  to  conduct 
a  certain  cause,  in  answer  to  which  defendants 
answered  that  they  were  employed  by  plaintiiTs 
testator,  and  gave  the  date  of  the  employment 
and  the  nature  of  the  cause,  involved  a  trans- 
action between  defendants  and  plaintiff's  testa- 
tor, and,  when  introduced  in  evidence  with  the 
answer  by  plaintiff,  entitled  defendants  to 
further  testify  as  to  the  details  and  terms  of 
the  employment,  under  the  exception  to  Code 
1896,  i  1794,  authorizing  a  party  to  testify  to 
a  transaction  with  a  deceased  person,  when 
called  to  taitify  thereto  by  the  parties  to  whmn 
his  interest  is  opposed. 

3.  Appeal— Ebbobs  Review ablb—Pbbsxbva- 

TION    IN   LOWEB   COUBT. 

Assignments  of  error,  baaed  on  rulings  on 
the  admissibility  of  evidence  to  which  no  ex- 


ception was  reserved,  cannot  be  eonsldered  on 
appeal. 

[Eld.  Note. — For  oases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Brror,  |  1608.] 

4.   BXOEFTIOHB,    BiLI.    0I>— COHBTBCCTIOR . 

'  A  bill  of  exceptions  will  be  construed  most 
strongly  against  the  party  excepting,  and  if  it 
will  admit  of  two  oonstructions,  one  of  whldi 
will  reverse  and  the  other  support  the  judgment, 
the  latter  construction  will  be  adopted. 

[Bd.  Note. — For  cases  in  point  see  voL  2L, 
Cent  Dig.  Bxceptions,  Bill  of,  i  83.] 

B.  Attobnet  and  Client — Coufensatioit  or 

AtTOBNET— RXAB0NABI.ENE88   OF  FEE. 

In  an  action  to  recover  a  sum  retained  by 
attorneys  as  fees,  where  the  undisputed  evidence 
showed  that  the  contract  of  employment  stipu- 
lated for  a  contingent  fee;  llat  defendants 
were,  in  the  event  of  recovery,  to  have  a  reason- 
able fee  for  their  services,  and  if  notliing  were 
recovered  were  to  receive  no  fee ;  that  under  such 
a  contract  a  fee  of  50  per  cent  would  be  a  rea- 
sonable and  fair  fee ;  that  the  litigation  termi- 
nated favorably  to  the  client ;  and  that  of  the 
amount  collected  by  defendants  as  a  result  of 
the  litigation  they  received  not  quite  50  per 
cent  as  their  fee — an  affirmative  cliarga  for 
defendants  was  pn^ier. 

Appeal  from  drcnit  Court,  Shelby  County ; 
John  Pelham,  Judge. 

"To  be  offldally  reported." 

Action  by  Mary  L.  B.  German,  as  execu- 
trix of  the  estate  of  Joseph  Verchot  deceased, 
against  Browne  &  Ijeq>er  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Sam  Will  Jolin,  for  appellant.  Sydney  J. 
Bowie  and  0.  0.  WhitBon,  for  appellees. 

DBNSON,  J.  Assumpsit  by  M.  li.  B.  Ger- 
man, as  executrix  of  the  estate  of  Jos^h 
Verchot,  deceased,  plaintiff,  against  Browne 
&  Ijeeper  and  Browne  &.  Dryer  and  the  Indi- 
viduals composing  the  two  firms.  The  only 
connt  In  the  complaint  claims  of  the  defend- 
ants 12,500  for  money  had  and  received  by  the 
defendants  to  the  use  of  the  plaintiff  on,  to 
wit  the  Sd  day  of  July,  1900.  The  defendants 
filed  eight  pleas.  The  seventh  and  eighth 
were  disposed  of  by  the  court  sustaining  a 
demurrer  to  them.  The  first  three,  though 
differing  In  form,  presented  only  the  general 
issue.  The  fourth  was  a  plea  of  payment, 
while  the  fifth  and  sixth  presented  set-off 
and  recoupment  as  a  defense.  The  court  gave 
the  affirmative  charge,  with  hypothesis,  in 
favor  of  the  defendants.  There  was  Judgment 
In  their  favor,  and  the  plaintiff  appealed. 

There  are  12  grounds  in  the  assignment  of 
errors,  all  of  which,  except  the  eighth,  re- 
late to  the  court's  rulings  on  the  admissi- 
bility of  evidence.  Joseph  Verchot  employed 
the  defendants  as  lawyers  to  institute  and 
conduct  a  cause  for  him  as  complainant  in  the 
chancery  court  of  Shelby  county  against  the 
Alabama  Iron  &  Steel  Company  and  the 
American  Pig  Iron  Storage  Warrant  Com- 
pany, respondents;  the  purpose  of  the  suit 
being  to  collect  a  debt  of  $7,000,  besides  in- 
terest, that  was  due  Verchot  by  the  Alabama 
Iron  &  Steel  Company  and  secured  by  a 
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pledge  of  700  tons  of  pig  Iron.  Daring  tbe 
pendency  of  tbe  chancery  suit  Verchot  died, 
and  tbe  plaintiff  qualified  as  his  executrix. 
The  chancery  iralt  was  revived  In  her  name 
as  execntrix  and  prosecuted  to  a  snccessful 
termination.  The  salt  In  the  chancery  court 
was  stubbornly  litigated  for  six  years.  At  the 
termination  of  the  suit  there  vras  paid  to  the 
firm  of  Browne  &  Dryer  for  their  client  the 
sum  of  $8,580.87.  Of  this  som  tbey  paid  taxes 
due  on  tbe  iron — the  subject-matter  of  tbe 
chancery  suit — $114.82.  They  retained  $2,125 
out  of  the  amount  as  a  fee  for  their  services, 
and  sent  the  balance,  $8,341.53,  to  Browne  & 
Lioeper  at  Golumblapa.  The  amount  was  sent 
to  Browne  &  Leeper  In  two  checks  on  the 
Isbell  National  Bank  at  Talladega,  In  the 
smns  of  $3,319.72  and  $3,021.83,  respectively. 
The  check  for  $3,021.83  was  indorsed  by 
Browne  &  Leeper  to  Mrs.  German,  and  she 
collected  It  The  check  of  $8,810.72,  was  col- 
lected by  Browne  &  Leeper.  They  retained  as 
a  fee  for  tbelr  services  In  the  chancery  snlt 
the  sum  of  $1,826,  and  paid  the  balance, 
$1,444.72,  to  Mrs.  German.  Thus  the  two 
firms  retained  of  the  amount  collected  for 
their  client  the  sum  of  $4,000  as  fees,  and  paid 
the  taxes  $114.32,  and  paid  tbe  balance^ 
$4,566  to  their  client 

The  plaintiff,  not  being  satlsfled  with  re- 
spect to  the'  amount  of  fees  Charged  and  re- 
tained, brought  this  suit;  her  contention  be- 
ing that  there  was  no  express  contract  be- 
tween the  defendants  and  Joseph  Verchot  as 
to  the  amount  of  compensation  ttx  their  serv- 
ices rendered  In  the  chancery  suit  and  in  the 
absence  of  an  express  contract  fixing  the 
amount  the  defendants  were  entitled  only  to 
reasonable  compensation,  and  that  $4,000  was 
an  unreasonable  amount  to  be  retained  by 
them  as  their  compensation.  Tbe  defoidants' 
contention  was  that  each  of  their  firms  had  a 
separate  parol  contract  of  employment  with 
Verchot  by  which  they  were,  in  the  event  of 
recovery  in  tbe  snlt  by  Verchot  to  have  a 
reasonable  contingent  fee,  and  if  there  was  no 
recovery  they  were  to  receive  nothing  for 
their  services. 

l%e  plaintiff  propounded  interrogatories  to 
each  of  the  defendants  under  the  statute  (sec- 
tion 1850  of  the  Code  of  1886).  In  the  inter- 
rogatories was  this  qnestion:  "When  and  by 
whom  were  you  employed  to  condnct  a  cause 
in  tbe  chancery  court  of  Shelby  county  against 
tbe  Alabama  Iron  &  Steel  Company,  the 
American  Pig  Iron  Storage  Warrant  Oasa- 
pany,  and  others?"  The  defendants  Cecil 
Browne  and  E.  H.  Dryer  to  the  question  an- 
swered substantially  that  in  the  summer  of 
1894  they  were  employed  by  Joseph  Verchot 
to  institute  and  conduct  a  cause  in  the  chan- 
•cery  court  In  Shelby  county  against  the  Ala- 
bama Iron  &  Steel  Company,  the  American 
Pig  Iron  Storage  Warrant  Company,  and  oth- 
ers for  the  recovery  of  certain  Iron  alleged  by 
Verchot  to  have  been  fraudulently  taken  out 
of  his  possession,  and  which  was  alleged  to 
be  In  the  possession  of  a  receiver  of  tbe  chan- 


cery court  of  Shelby  comity.  The  defendants 
Browne  &  Leeper  answered  that  they  were 
employed  by  Joseph  Verchot  In  May,  1894. 
These  answers  on  the  trial  were  read  In 
evidence  by  the  plaintiff.  The  defendants 
Cecil  Browne,  W.  B.  Browne,  and  J.  T.  Leeper 
were  introduced  as  witnesses  In  their  own  be- 
half, and  over  tbe  objection  of  the  plaintiff 
that  they  were  Incompetent  to  testify  as  to 
any  statement  by  or  transaction  with  Joseph 
Verchot  now  deceased,  the  court  allowed 
them  to  testify  as  to  their  employment  by 
Verchot  and  to  the  terms  of  the  contract  of 
employment  as  agreed  upon  by  Verchot  and 
them ;  In  other  words,  to  testi^  to  what  was 
said  by  and  agreed  to  between  Verchot  and 
them  with  resptet  to  tbe  employment  Sec- 
tion 1794  of  the  Code  of  1886  provides  that 
*^o  person  having  a  pecuniary  Interest  in 
the  result  of  a  suit  shall  be  allowed  to  testify 
against  the  parties  to  whom  bis  interest  Is 
opposed,  as  to  any  transaction  with  or  state- 
ment by  tbe  deceased  person  whose  estate  is 
interested  in  the  result  of  the  suit  or  proceed- 
ing, *  •  •  unless  called  on  to  testify 
thereto  by  the  parties  to  whom  such  Interest 
is  opposed,"  eta 

It  Is  now  Insisted  by  the  appellees,  in  Justi- 
fication of  the  conrt's  ruling,  that  the  plain- 
tiff, by  introducing  In  evidence  the  answers  of 
the  defendants  to  the  interrogatories  filed  to 
them,  called  the  defendants  to  testify,  and 
.that  th^  having  answered  that  Verchot  em- 
ployed them  entitled  them,  under  the  excep- 
tion in  the  statute  and  in  accordance  with  the 
rule  that  where  a  party  proves  a  part  of  a 
transaction  by  a  witness,  the  adverse  party 
Is  entitled  to  have  the  whole  transaction  from 
the  witness,  to  give  in  evidence  tbe  entire 
transaction  with  Verchot  with  respect  to 
their  employment  by  him.  The  plaintiff  was 
not  required  to  Introduce  the  answers  of  the 
witnesses  In  evidence.  She  could  do  so  or  not 
as  she  thought  might  best  conserve  the  in- 
terest of  ber  cause.  Her  adversaries  could 
not  have  introduced  them  without  ber  consent 
Code  1896,  {  1854;  Crocko:  v.  Clements,  23 
Ala.  296;  Marx  Bros.  v.  Leinkauff,  93  Ala. 
463,  9  Soutli.  818.  She  chose  to  introduce 
them.  We  do  not  hesitate  to  hold  that  this 
was  a  call  within  the  meaning  of  the  statute 
by  the  plaintiff  npon  the  defendants  to  testify. 
Thomas  v.  Thomas,  42  Ala.  120. 

The  next  question  is,  does  the  first  inter- 
rogatory call  for,  and  do  tbe  answers  thereto 
Involve,  a  transaction  with  the  deceased.  If 
ao,  then  we  cannot  withhold  our  minds  from 
tbe  conclusion  that  the  defendants  were  en- 
titied  to  give  in  evidence  the  whole  trans- 
action or  contract  after  the  plaintiff  read 
their  answers  to  the  Jury.  To  hold  other- 
wise would  be  to  make  the  statute  in  the 
hands  of  the  plaintiff  a  sword  as  well  as  a 
shield.  Causler  v.  Wharton,  62  Ala.  868,  on 
page  365.  We  cannot  doubt  that  the  plain- 
tiff anticipated  that  the  defendants  would 
In  answer  to  tbe  Interrogatory  say,  as  tbey 
did,  tbey  were  employed  by  Joseph  Verchot 
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tbe  deceased.  That  he  employed  them  was  a 
material  and  relevant  fact  in  the  case.  In 
Wood  T.  Brewer,  73  Ala.  262,  this  court  said : 
"What  are  to  be  considered  transactions  with 
or  statements  by  deceased  persons  nnder  sec- 
tion 3058  of  the  C!ode  of  1876  (section  1794 
of  the  Code  of  1806)  Is  a  question  which  very 
frequently  comes  before  us.  To  come  with- 
in tbe  former  class.  It  must  be  some  act  done 
by  the  deceased,  or  in  tbe  doing  of  which 
be  personally  participated.  To  be  within  the 
latter  class,  there  must  baye  been  a  con- 
versation to  which  he  was  a  party,  in  which 
bis  statements,  replies,  or  presumed  admis- 
sions from  silence  are  sought  to  be  intro- 
duced In  evidence.  In  each  case,  to  fall 
within  tbe  prohibited  line,' the  transaction 
or  statement  must  be  of  such  a  character, 
and  so  connected  with  the  deceased,  as  that, 
if  living,  the  presumption  would  be  he  could 
deny,  qualify,  or  explain  it"  Wood  v.  Brew- 
er, 78  Ala.  259 ;  Huckabee  v.  Nelson,  54  Ala. 
12;  Miller  v.  Cannon,  84  Ala.  59,  4  South.  204. 

The  appellant  insists  that  the  interroga- 
tories called  for  no  part  of  the  transaction, 
no  term  of  the  contract,  and  no  part  of  a 
conversation,  and  therefore  the  defendants 
should  not  have  been  allowed  to  testify  to 
tbe  terms  of  the  contra(;t  as  they  did.  We 
cannot  well  conceive  how  there  would  be  an 
employment  without  involving  a  transaction, 
and  even  a  conversation.  Employment  in- 
volves a  contract — the  bringing  together  of 
the  minds  of  two  or  more  persons  in  agree- 
ment It  1b  true  the  question  assumed  that 
tbe  parties  were  employed,  and  in  form 
simply  asks  by  whom  the  employment  was 
perfected.  But  In  effect  It  called  for  the 
fact  of  employment  It  was  necessary,  as 
the  plaintiff  no  doubt  discovered,  to  show 
that  the  defendants  were  employed  by  her 
testator,  and  proving  It  by  the  defendants, 
and  introducing  their  answers  In  evidence, 
she  received  all  the  benefit  that  could  legiti- 
mately follow  proof  of  that  fact  Notwith- 
standing the  form  of  the  question,  we  think 
it  and  the  answers  thereto  necessarily  in- 
volve a  transaction  with  the  deceased.  Tls- 
dale  V.  Maxwell,  58  Ala.  40 ;  Klllen  v.  Lldes, 
65  Ala.  505;  Beadle  v.  Graham,  66  Ala.  90; 
S.  C,  Id.  102;  Morrlssett  v.  Carr,  118  Ala. 
585,  23  South.  795 ;  Englehart  v.  Rlchter,  136 
Ala.  562,  33  South.  939;  Moore  v.  Williams, 
129  Ala.  829,  29  South.  795.  If  the  plaintiff 
bad  on  the  trial  called  the  defendants  as 
witnesses  and  asked  them  tbe  question  in- 
volved here,  and  they  had  given  answers 
that  they  were  employed  by  the  plaintiff's 
testator.  It  seems  that  the  defendants  could 
on  cross-examination  properly  have  testified 
to  the  terms  of  the  employment  Causler 
v.  Wharton,  supra.  We  conclude  that  the 
court  did  not  err  In  allowing  the  defendants 
to  testify  to  the  contract  of  employment 

The  ninth,  tenth,  eleventh,  and  twelfth 
grounds  In  the  assignment  of  errors  cannot 
be  considered,  for  tbe  reason  that  no  exception 


was  reaerved  to  the  mUngs  of  the  oonrt  pre- 
sented by  those  grounds.  This  leaves  only 
one  more  question  to  be  determined:  Was 
the  affirmative  charge  properly  given  for 
tbe  defendants? 

With  respect  to  the  depositions  of  W.  C. 
Ward,  W.  B,  Houghton,  A.  a  Lane,  and  W. 
H.  Denson  the  bill  of  exceptions  recites  as 
follows :  "The  plaintiff  then  offered  to  read 
in  evidence  the  depositions  of  W.  0.  Ward, 
W.  R.  Houghton,  A.  O.  Lane,  and  W.  H. 
Denson,  copies  of  which  are  hereto  atteched, 
marked  'Exhibits  I,  K,  L,  and  M.'  The 
defendants  moved  to  exclude  those  parts 
which  have  parenthesis,  around  them  and 
lines  drawn  through,  and  marked  on  the 
margin:  'Ehcduded.  Pelham, Judge.'  When 
the  defendants  so  moved  to  exclude  such 
parts  of  said  depositions,  the  plaintiffs  at- 
torney argued  against  the  granting  of  the 
motion.  The  court  granted  the  motion,  and 
when  it  was  so  granted  the  plaintiff's  at- 
torney said :  'Your  honor  might  as  well 
give  the  affirmative  charge  for  the  defend- 
ants.' The  court  replied:  1  do  not  know 
what  else  tbe  depositions  contained  aside 
from  those  parts  that  have  been  called  to 
the  attention  of  tbe  court  for  ruling.'  The 
plaintiff's  attorney  then  replied:  'There  is 
nothing  else  that  would  prevent  giving  the 
general  charge  for  the  defendknts.'"  The 
bill  then  recites:  "This  was  substantially 
all  the  evidence  in  the  case.  Whereupon  the 
court  at  the  request  of  the  defendante,  g;ave 
tbe  Jury  the'  following  charge :  'If  the  jury 
believe  the  evidence,  they  must  find  the  Is- 
sues for  the  defendants.' "  "A  bill  of  excep- 
tions is  construed  most  strongly  against  the 
party  excepting,  and  If  It  will  admit  of  two 
constructions,  one  of  which  will  reverse  and 
the  other  support  the  Judgment  the  latter 
construction  will  be  adopted."  McGehee  v. 
State,  S2  Ala.  224;  1  Brick.  Dig.  p.  ^1,  | 
123.  A  reasonable,  if  not  the  only  fair,  con- 
struction of  the  bill  of  exceptions,  is  that  no 
part  of  the  depositions  was  ever  read  to  the 
Jury — ever  became  evidence  in  the  case ;  but 
when  the  plaintiff  offered  to  read  them,  tbo 
motion  to  exclude  certain  portions  of  them 
was  made  and  argued,  and,  having  been  de- 
termined against  the  plaintiff,  the  parts  not 
objected  to  were  never  read.  So  we  must 
consider  the  propriety  of  the  court's  action 
In  giving  the  affirmative  charge  without  re- 
gard to  the  depositions. 

The  undisputed  evidence  showed  that  tbo 
contract  of  employment  entered  Into  be- 
tween the  plaintiff's  testator  and  the  defend- 
ants stipulated  for  a  fee  contingent  on  a 
termination  of  the  litigation  favorable  to  the 
testator;  that  the  defendants  were.  In  the. 
event  of  recovery,  to  have  a  reasonable  fee 
for  their  services,  and  If  nothing  was  re- 
covered they  were  to  receive  no  fee.  The 
evidence  further  without  conffict  showed  that 
under  such  a  contract  of  employment  a  fee 
of  60  per  cent   of  the  amount   recovered. 
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would  be  a  reasonable  and  fair  fee.  The 
evidence  further  without  conflict  showed 
that  the  chancery  suit  terminated  favorably 
to  the  complainant  (defendants'  client),  and 
of  the  amount  collected  for  their  client  as  the 
result  of  such  favorable  termination  the  de- 
fendants received  not  quite  00  per  cent,  as 
their  fee.  Under  this  state  of  the  case,  and 
without  considering  the  application  vel  non 
of  the  maxim,  "CJonsensus  tolllt  errorem," 
the  doctrine  of  splitting  of  causes  of  action, 
or  of  Joint  liability  of  the  defendants,  all  of 
which  have  been  urged  by  the  appellees  In 
support  of  the  court's  action  In  giving  the 
atSrmatlTe  charge,  we  are  of  the  opinion 
that  the  court  committed  no^rror  Jn  giving 
the  charge  requested. 

There  is  no  error  in  the  record  prejudicial 
to  the  appellant,  and  the  Judgment  will  be 
affirmed. 

Affirmed. 

HARALSON,  TYSON,  DOWDBIX,  and 
SIMPSON,  JJ.,  concur. 


6T.AKEY   V.  CITY   COTTNCIL   OF   MONT- 
GOMERY. 
(Supreme  Court  of  Alabama.    Dec.  20,  1905.) 

1.  STATtTTFS ^FOBUAI.   RKQTTIBrTEs' TTTL* 

ESXPBESBIOKT  OF    SiTBJECT. 

Acts  1903,  p.  69,  entitled  "An  act  to  an- 
thoriae  cities  and  towns  to  issue  bonds  for  cer- 
tain purposes,"  is  not,  because  it  provides  for  an 
election  and  the  issuance  of  bonds  in  accordance 
with  the  result  of  the  election,  violative  of 
Const  art  4,  |  46,  providing  that  a  law  shall 
contain  but  one  subject  which  shall  be  dearly 
expressed  In  its  title. 

2.  MinnciPAi,  CoapOBATioRs  —  Ibbuajtce  or 
Bonds — Legiblativx  Attthobization. 

Const  8  222.  empowering  the  Legislature 
to  pass  general  laws  authorizing  municipal- 
ities to  issue  bonds,  does  not  require  the  pass- 
age of  more  than  one  law  to  fully  confer  such 
authorisation. 

S.  STATTTEa — ^LocAi.  Acts— What  abb  Local 
Acts. 

Under  Const  g  225,  providing  for  the  is- 
anance  of  municipal  bonds  for  certain  purposes 
and  limiting  the  mdebtedness  of  mnnlcipafitiea, 
and  further  providing  that  the  section  shall  not 
apply  to  the  cities  of  Sheffield  and  Tuscumbia, 
Acts  1908,  p.  59,  authorizing  cities  and  towns 
to  issue  bonds  for  specified  purposes,  is  not  by 
reason  of  the  provision  of  section  10  (page  62) 
thereof,  exempting  the  cities  of  Sheffield  and 
Tuscumbia  from  the  provisions  of  the  act  a 
local  act  within  the  meaning  of  Const  i  106, 
reqnirinK  the  publication  of  notice  of  local  acts 
as  a  condition  of  their  passage. 

4.  Mtjnicipai.  Cobpobations — IiroEBTEDirEsa — 
iBBUAjrcE  of  Bonds  —  Statutoby  Fobuait 
TriEB. 

Acts  1903,  p.  69,  authorizing  cities  and 
towns  to  issue  trands  for  certain  purposes  and 
requiring  30  days'  notice  of  an  election  on  the 
question  of  bond  issue  to  l>e  given,  does  not  re- 
quire the  minutes  of  the  city  council  to  show 
that  the  notice  of  election  was  given. 

5.  Sake — PBOcracDiNos  to  Restrain  Bond  Is- 

BX7E — PlEAOINO. 

An  averment  of  a  bill  to  restrain  a  dty 
from  issning  bonds,  that  the  minutes  of  the 
city  council  fail  to  show  that  any  returning 


officer  was  elected  at  an  election  on  the  Question 
of  a  bond  issue,  is  not  the  equivalent  of  an 
averment  that  no  returning  officer  was  in  fact 
appointed  or  elected. 

6.  Sams — Sttbkibsioit  to  Pofuijui  Vote — Cov- 
I.ATEBAI.  Attack — ^Pxbsuicftioiib  in  Favob 
OF  Vaubitt. 

Under  Acts  1903.  p.  59.  anthorizlng  dtles 
to  Issue  bonds,  requiring  an  election  to  be  held 
as  a  condition  of  issuing  ttonds,  and  providing 
in  section  7  (page  61)  for  a  contest  of  the  elec- 
tion, it  will  be  presumed,  on  a  collateral  at- 
tach of  the  election  and  in  the  absence  of  a 
contest  that  the  election  was  held  in  accordance 
with  law,  and  such  election  will  not  be  held  in- 
valid merely  because  no  retoming  officer  for  the 
various  precincts  was  appointed  or  elected. 

7.  Saub — Ihdebtxdkzsb — VAunnT  or  Bonos 
— iBREOTTLABrrr  IN  Pboceediros. 

Under  Acts  1903,  p.  59,  authorising  the 
Issuance  of  municipal  bonds  for  certain  pur- 
poses, section  IS  (page  63)  of  which  provides 
that  no  irregularity  in  the  proceedings  shall 
aifect  the  validity  of  any  lionds  Issued  by  au- 
thority of  the  act,  the  fact  that  the  ordinance 
calling  the  election  on  the  question  of  bond 
issue  provides  that  the  bonds  shall  be  either 
coupon  or  registered  bonds  at  the  option  of  the 
holder,  whereas  the  act  requires  the  t>0Dds  to 
be  coupon  bonds,  does  not  affect  the  validity 
of  the  bonds  issued  pursuant  to  the  election, 
where  such  l>onds,  as  actually  issued,  are  coupon 
and  not  registered  lionds. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Suit  by  Robert  O.  Blakey  against  the  dty 
council  of  Montgomery.  From  a  decree  in 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

TbiB  was  a  bill  filed  to  declare  the  act  of 
the  Legislature  of  Alabama  approved  Februa- 
ry 25, 1903,  unconstitutional  and  void,  and  an 
ordinance  passed  by  the  city  council  of  Mont- 
gomery under  the  authority  of  said  act  to  au- 
thorize the  Issuance  by  the  city  council  of 
Montgomery  of  $50,000  of  bonds  for  the  con- 
Btructlon  or  purchase  of  public  schoolhouses 
or  buildings  null  and  void,  and  to  restrain 
the  city  council  from  the  Issuance  of  said 
bonds.  The  validity  of  the  act  of  the  Legis- 
lature is  attacked  first,  because  the  act  of 
the  liOgislature  (Acts  1903,  p.  59)  is  vio- 
lative of  section  45  of  the  Constitution  in 
that  it  contains  more  than  one  subject;  sec- 
ond, ttecause  Bald  act  Is  in  violation  of 
section  62  of  the  Constitution;  third,  be- 
cause said  act  is  violative  of  section  106  of 
the  Constitution  In  that  it  is  a  local  law  and 
no  notice  was  given.  The  ordinance  is  at- 
tacked because  of  the  unconstitutionality  of 
the  act;  and  because  the  act  provided  that 
the  Irauds  Issued  under  it,  should  be  coupon 
bonds  and  the  ordinance  provides  for  either 
coupon  or  registered  bonds;  and  because  the 
records  of  the  city  council  fall  to  show 
that  any  returning  officer  for  each  voting 
precinct  In  the  city  was  elected,  and  because 
the  minutes  of  the  dty  council  failed  to 
show  that  the  thirty  days  notice  as  required 
by  the  act  was  given  before  the  election. 

Phares  Coleman,  for  appellant  Hay  Rush- 
ton,  for  appellea^ 
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DOWDBLL,  3.  The  act  of  the  Leglslatiire 
approyed  February  25, 1903,  anthorlzing  cities 
and  towns  to  Issue  bonds  (Acts  1903,  p.  69), 
is  not  violative  of  section  46,  art  4,  of  the 
Ck)U8tltution,  which  provides  that  "each  law 
shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  In  Its  title,"  etc.  The  pro- 
visions for  the  election,  and  the  issuance  of. 
the  bonds  In  accordance  with  the  result  of 
the  election,  are  embraced  vrlthln  and  are 
clearly  cognate  and  referable  to  the  general 
subject  expressed,  which  Is  to  authorize  dtlea 
and  towns  to  issue  bonds  for  certain  pur- 
poses. Ballentyne  t.  Wlckersham,  75  Ala. 
633 ;  Williams  v.  Board  of  Revenue,  123  Ala. 
432,  26  South.  346;  State  v.  Sayre,  118  Ala. 
1,  24  South.  89;  State  v.  Street,  117  Ala. 
203,  23  South.  807;  Woolf  v.  Taylor,  98  Ala. 
264,  13  South.  688;  Bamhlll  v.  Teague,  96 
Ala.  207,  11  South.  444;  Judson  v.  City  of 
Bessemer,  87  Ala.  240,  6  South.  267,  4  L.  R. 
A.  742;  Hare  t.  Kennerly,  83  Ala.  608,  8 
South.  683. 

There  is  no  merit  in  the  contention  tliat 
section  222  of  the  Constitution  prohibits 
the  passage  of  a  single  law  covering  the  is- 
suance of  bonds,  and  that  it  requires  that 
more  than  one  law  should  be  passed  to  au- 
thorize a  city  or  town  to  issue  the  bonds. 
The  authority  to  the  Legislature,  given  by 
this  section.  Is  to  pass  general  laws  authori- 
zing counties,  dtles,  towns,  villages,  district!, 
or  other  political  subdivisions  of  counties,  to 
issue  bonds ;  and  the  plural  word  "laws"  was 
employed  manifestly  for  the  purpose  of  al- 
lowing the  Legislature  to  pass  a  different  act 
for  cities,  towns,  and  yillages,  and  another 
act  for  counties  and  political  subdivisions  of 
coimtles.  If  the  plural  had  not  been  used, 
and  the  Legislature  had  been  simply  au- 
thorized to  pass  a  general  law,  then  it  would 
have  been  compelled  to  pass  one  general  law, 
applying  alike  to  cities  and  counties.  Sec- 
tion 62  of  the  Oonstltutlon  has  already  been 
passed  upon  by  this  court  in  the  case  of 
Walker  v.  City  Council,  139  Ala.  468,  36 
South.  23.  The  decision  in  that  case  was 
adverse  to  appellant's  contention  here. 

The  act  under  consideration  is  not  render- 
ed a  local  act  by  the  provisions  contained  in 
section  10  (page  62)  of  the  act  This  section 
exempts  from  the  provision  of  the  act  the 
cities  of  SbefBeld  and  Tuscumbla,  and  in 
so  doing  did  nothing  more  than  to  copy  into 
the  act  the  provisions  of  section  225  of  the 
Constitution,  which  exempted  these  two  cities 
from  the  provisions  of  any  general  law  which 
might  be  enacted  by  the  Legislature,  under 
article  12  of  the  Constitution,  for  the  pur- 
pose for  which  the  act  under  consideration 
was  enacted.  Just  what  is  contained  In  sec- 
tion 10,  excepting  the  cities  of  Sheffield  and 
Tuscumbla,  if  the  same  had  beoi  omitted, 
would  nevertheless  have  been  read  into  the 


act  under  the  provision  in  section  226  of  the 
Constitution. 

The  allegation  of  complainant's  bUl  ia  tliat 
the  minutes  of  the  city  council  fall  to  show 
that  any  notice  of  the  election  was  givea 
It  does  not  aver,  as  a  fact,  4hat  notice  was 
not  given.  There  is  notlilng  in  the  act  that 
the  minutes  of  the  city  council  should  show 
that  the  notice  of  election  was  given.  The 
bill  also  assails  the  validity  of  the  election 
on  the  ground  that  the  minutes  or  proceed- 
ings of  the  city  council  fail  to  show  that  any 
returning  officer  was  elected  by  the  council 
for  said  election.  This  is  not  equivalent  to 
averring  that  no  returning  officer  was  In 
fact  appointed  or  elected.  Moreover,  the  fail- 
ure to  have  a  returning  officer  would  not  we 
think,  be  suffldeat  to  invalidate  the  election 
on  a  oollateral  attack.  Section  7  (page  61)  of 
the  act  provides  for  a  contest  of  the  election. 
If  the  act  had  not^provlded  for  a  contest, 
the  court  would  have  luid  jurisdiction  to 
have  inquired  into  the  alleged  Irregularity; 
but,  since  no  contest  was  instituted,  the  pre- 
sumption will  be  here  Indulged  that  the 
election  was  held  in  accordance  with  law. 
"Here  infirmities  in  the  election,  which  do 
not  affect  the  result  of  the  election,  or  its 
fairness,  will  not  necessarily  render  tiie  elec- 
tion invalid  and  justify  an  injunction 
against  the  issuance  of  the  bonds,  or  render 
the  bonds,  if  issued,  invalid."  21  Am.  ft  Bng. 
Bncy.  Law  (2d  Ed.)  p.  49,  and  authorities 
cited;  Fidelity  Trust  Co.  v.  Mayor,  96  Ky. 
5G3,  29  S.  W.  442. 

It  is  true  that  ttie  ordinance  calling  the 
election  {(rovlded  that  the  bonds  should  be 
either  coupon  or  registered  bonds,  at  the  op- 
tion of  the  holder.  The  bill,  however,  does 
not  aver  that  the  bonds,  which,  it  is  alleged, 
the  city  had  prepared  and  were  offering  for 
sale,  were  not  coupon  bonds. 

Section  16  (page  63)  of  the  act  provides 
that  no  Irregularity  in  the  proceedings  to  au- 
thorize the  issue  of  bonds  under  the  act,  nor 
the  omission  or  neglect  of  an  officer  charged 
with  executing  any  of  the  duties  Imposed  by 
the  act  shall  affect  the  validity  of  any  bonds 
Issued  under  the  authority  conferred  by  the 
act  The  purpose  of  the  election,  provided 
for  by  the  Constitution  and  by  the  act,  was 
to  give  the  voter  the  privilege  of  saying 
whetbor  or  not  the  bonds  should  be  issued. 
It  would  seem  that  the  matter  complained  of 
was  nothing  more  than  an  irregularity,  and 
such  as  would  be  cured  by  section  16  of  the 
act 

We  find  no  error  In  the  record,  and  the  de- 
cree appealed  from  will  be  affirmed. 

Affirmed. 

HARALSON,  ANDERSON,  and  DBNSON, 
31.,  concur. 
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WBLLS  et  aL  T.  OAZiLAGHBR. 
(Supreme  Court  of  Alabama.    Dec.  21,  1906.) 

1.  HlGHWATB — ZXA-VUfa    BXPIXMIVK    Thebexk. 

The  law  Implies  a  duty  not  to  place,  or 
cause  to  be  placed,  or  cause  to  remain,  In  the 
public  highway,  a  bomb  or  exploslTe  capable  of 
inflicting  Injury  by  being  exploded. 

2.  PuADiyo  —  Mathbb  of  Implioatioii — 
DtTTiES  Implied  bt  Law. 

As  the  law  implies  a  duty  not  to  place  or 
leave  ezplosives  in  a  public  highway.  It  is  not 
necessary.  In  an  action  for  injuries  resulting 
from  such  act,  to  aver  such  duty  in  terms. 

[Ed.  Note. — For  cases  in  point,  see  yol.  89, 
Cent.  Dig.  Pleading,  {  IL] 

3.  HlOHWATS — LKATINe    BxpLOsm    Thebexr. 

Where  injuries  resulted  from  defendant's 
act  in  placing  and  leaving  explosives  in  a  pub- 
lic highway,  it  was  unimportant  how  long  it 
remained  in  such  highway. 

4.  Same — Pbozikate  Cause  of  Iirjintr. 

Where  a  boy  under  14  years  of  age  was  in- 
Jared  by  the  explosion  of  a  Ix>mb  negligently 
left  by  defendant  in  a  public  alley,  the  negli- 
gence was  the  proximate  cause  of  the  injury, 
whether  plaintiff  exploded  the  bomb  in  the  alley 
where  it  was  placed,  or  whether  he  carried  it 
to  an  adjacent  yard  and  there  exploded  it  and 
received  the  injury. 

5.  Evidence  —  Admission  of  Similab  Bn- 

DKNCE  OF  ASVEBSB  PABTT. 

In  an  action  for  injuries  to  plaintifl  result- 
ins  from  defendant's  wrongful  act  in  leaving 
a  bomb  in  a  public  alley,  after  defendant  had 
introduced  evidence  tending  to  show  that  chil- 
dren were  not  in  the  habit  of  playing  in  the 
alley,  plaintiff  was  entitled  to  introduce  evi- 
dence in  rebuttel  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  f !  445,  446.] 

6.  HlOHWATS — Leaviro  Exe'lobivb  Thebeeh 
— £^r^>KNCB. 

Where  the  complaint  in  an  action  for  in- 
Jaries  resulting  from  defendant's  vrrongful 
act  in  leaving  a  bomb  in  a  public  alley  cliarged 
wantonness,  evidence  that  cnildren  were  in  the 
habit  of  playing  in  the  alley  was  admissible  as 
tending  to  show  wantonness. 

7.  Same — Instbuctions. 

In  an  action  for  injuries  resulting  from  the 
explosion  of  a  bomb,  alleged  to  have  beien  wrong- 
fully left  in  a  public  alley  b^  defendant's  serv- 
ant, an  instruction  that  plaintiff  was  not  en- 
titled to  recover  unless  the  jury  believed  from 
the  evidence  that  the  said  janitor,  at  the  time 
he  so  swept  the  said  object  out  in  the  alley, 
knew  that  it  was  explosive  and  dangerous,  was 
properly  refused,  as  it  pretermitted  considera- 
tion of  due  care  on  the  part  of  the  defendant's 
servant  in  ascertaining  the  dangerous  cliaracter 
of  the  bomb  or  explosive  at  the  time  he  placed 
it  in  the  alley. 

8.  TxtAL — iKSTvncnons — Pbotirob  of  Just. 

An  Instruction  tiiat,  "if  you  believe  the 
evidence,  you  cannot  find"  certain  facts,  was 
properly  refused  as  invading  the  province  of  the 
Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {f  44»-447.1 

9.  New  Tbial — Pboceediitos  to  Pbocube — 
Affidavit  as  to  Subfbise,  Mistake,  ob 
Fraud. 

On  the  hearing  of  a  motion  for  new  trial 
on  the  grounds  of  surprise,  mistake,  or  fraud, 
k«M,  that  the  affidavit  was  insufficient  to  ovei^ 
come  the  evidence. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 
"To  l>e  offldally  reported." 


Action  by  Christopher  Gallagh«,  a  minor, 
by  bis  next  friend,  Frank  H.  Gallagher, 
against  Jake  Wells  and  another.  From  a 
Judgment  for  plaintifl,  defendants  appeal. 
Affirmed. 

The  complaint  was  In  the  following 
words:  "Plaintiff  claims  of  the  defendants 
$10,000  as  damages,  for  that  heretofore,  to 
wit,  on  the  14th  day  of  December,  1903,  de- 
fendants had  cbarge  or  control  of  the  BlJou, 
a  theater  In  Birmingham,  Ala.,  to  wit,  at  or 
near  the  comer  of  Third  avenue  and  Seven- 
teenth street.  In  said  city;  that  at  said  time 
there  was  a  public  alley  near  to  and  back 
of  said  theater,  and  a  bomb,  cartridge,  or 
other  explosive  substance  was  In  said  alley 
at  or  near  the  said  theater;  tbat  on  said 
day  said  bomb,  cartridge,  or  other  explosive 
substance,  by  reason  of  being  in  said  alley, 
was  caused  to  explode,  and  as  a  proximate 
consequence  thereof  plaintiff,  who  was  under 
14  years  of  age,  was  burned,  shocked,  and 
otherwise  Injured  by  said  explosion,  lost 
the  sight  of  one  eye,  was  crippled  and  dis- 
figured for  life,  was  made  sore  and  sick, 
was  caused  to  suffer  great  mental  and  phys- 
ical pain,  was  rendered  for  a  long  time  tm- 
able  to  work  and  earn  money,  was  rendered 
permanently  and  less  able  to  work  and  earn 
money,  his  health  and  physical  stamina  was 
greatly  and  permanently  impaired,  his  nerv- 
ous system  was  vrrecked,  and  he  was  put  to 
great  trouble,  inconvenience,  and  expense 
for  medicine,  medical  attention,  care,  and 
nursing  in  and  about  bis  efforts  to  heal 
and  cure  his  said  wounds  and  Injuries. 
Plaintiff  alleges  that  said  bomb,  car- 
tridge, or  other  explosive  substance  was 
caused  to  be  or  remain  in  said  alley  as 
aforesaid,  and  said  explosion  occurred, 
and  plaintiff  suffered  said  injuries  and 
damages  as  aforesaid,  by  reason  and  as 
a  proximate  consequence  of  the  negligence 
of  defendante'  servant  or  agent,  acting 
within  the  line  and  scope  of  his  authority  as 
such.  In  this,  to  wit:  said  servant  or  agent 
negligently  caused  said  bomb,  cartridge,  or 
other  explosive  to  be  or  remain  in  said  pub- 
lic alley."  The  second  count  was  a  practi- 
cal copy  of  the  first,  and  alleged.  In  addition 
thereto,  that  the  defendants'  servant  or  agent 
wantonly  or  intentionally  caused  said  ex- 
plosive to  be  or  remain  in  said  public  alley. 
Demurrers  were  interposed  to  these  counts. 
The  counts  were  amended  by  inserting  in 
each  count,  immediately  after  the  words 
"defendants'  servant  or  agent,"  where  they 
occur  together  in  each  of  said  counts,  the 
words  "whose  name  is  unknown  to  plain- 
tiff." Demurrers  were  filed  to  the  counte 
as  amended,  and  the  following  grounds  as- 
signed: (1)  Counts  were  vague,  indefinite, 
and  uncertain.  (2)  Counts  do  not  show  that 
the  defendante  violated  any  duty  which  they 
owed  to  plaintiff.  (3)  It  does  not  appear 
that  the  defendants  are  responsible  for  the 
explosive  tbat  injured  the  plaintiff.  (4)  It 
does  not  appear  tbat  the  defendante  knew  or 
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had  reaeon  to  bellere  that  the  ezploslve 
would  attract  children.  (5)  It  Is  not  averred 
In  said  count  how  long  the  explosive  re- 
mained In  said  alley.  (6)  It  is  not  alleged 
in  said  count  that  any  negligence  of  defend- 
ants contributed  directly  to  produce  the  In- 
juries complained  of.  (7)  It  is  not  shown 
that  defendants  knew  or  bad  reason  to  be- 
lieve that  the  plaintiff  would  be  near  where 
said  bomb  was  or  remained.  These  de- 
murrers being  overruled,  the  defendants  filed 
the  general  issue  and  three  pleas  of  con- 
tributory negligence.  Demurrers  were  sus- 
tained to  the  pleas  of  contributory  negli- 
gence as  answers  to  the  second  count. 

The  defendants  requested  In  writing  the 
following  charges,  which  were  refused:  "@) 
Even  though  you  should  believe  from  the 
evidence  that  the  Janitor  did  sweep  the  ob- 
ject out  in  the  alley  which  exploded  and  In- 
jured plaintiff,  you  cannot  render  a  verdict 
in  favor  of  the  plaintiff,  unless  you  also  tte- 
lieve  from  the  evidence  that  the  said  janitor, 
at  the  time  he  so  swept  said  object  out  in 
the  alley,  knew  that  it  was  an  explosive  and 
dangerous  to  children.  (4)  Even  though  you 
should  believe  from  the  evidence  that  the 
janitor  did  sweep  the  explosive  substance  out 
in  the  alley  which  Injured  the  plaintiff,  you 
cannot  find  for  the  plaintiff  in  this  case,  un- 
less you  also  believe  from  the  evidence  that 
said  janitor  knew,  at  the  time  he  so  swept 
the  explosive  object  out  in  the  alley,  that  it 
was  charged  with   an  explosive  substance. 

(5)  If  you  believe  the  evidence,  you  cannot 
find  that  the  defendants  were  lessees  and 
managers  of  the  Bijou  Theater  building,  and 
were  not  at  the  time  conducting  or  exhibit- 
ing a  play  or  melodrama  in  such  building 
during  the  week  the  Cross-Pacific  Company 
was  exhibiting  their  play  in  said  building. 

(6)  I  charge  you  that  you  cannot  render  a 
verdict  in  favor  of  the  plaintiff  in  this  case, 
tinless  you  are  reasonably  satisfied  from  the 
evidence  that  the  janitor  knew  that  the 
object  which  Injured  plaintiff  was  an  unex- 
ploded  object  and  dangerous  to  children, 
even  though  you  should  believe,  from  the 
evidence,  that  said  jaultor  did  sweep  or  put 
the  object  which  exploded  and  Injnred 
plaintiff  out  In  the  alley." 

There  was  judgment  for  plaintiff  In  the 
sum  of  $3,000. 

Tillman,  Grub,  Bradley  &  Morrow,  for  ap- 
pellants. Bowman,  Harsh  &  Beddow,  for  ap- 
pellee. 

DOWDELL,  J.  The  complaint  contained 
two  counts;  the  first  counting  on  simple  negli- 
gence, and  the  second  on  wantonness.  De- 
murrers were  interposed  by  the  defendants 
to  each  of  said  counts,  which  demurrers 
were  overruled  by  the  court  The  demurrer 
questioned  the  sufSciency  of  the  averments 
of  the  first  count  as  to  showing  any'  duty 
owing  by  the  defendants  to  the  plaintiff. 
In  an  action  to  recover  damages  for  alleged 


negligence,  the  complaint  Is  sufficient  If  it 
alleges  a  duty  owing  the  plaintiff  by  the 
defendant,  or  states  facts  from  which  the 
law  will  Imply  the  duty.  L.  &  N.  R.  R.  Co. 
v.  Marbury  Lumber  Co.,  125  Ala.  237,  28 
South.  438,  60  li.  R.  A.  620.  Here  the  facts 
stated  are  that  the  bomb  or  explosive  which 
produced  the  injury  was  caused  to  be  or 
remain  in  a  public  alley  in  the  city  of 
Birmingham,  and  that  this  was  negligently 
done,  and  as  a  proximate  consequence,  of 
such  negligence  the  plaintiff  received  bis 
injuries.  The  law,  we  think,  clearly  Im- 
plies a  duty  not  to  place,  or  cause  to  be 
placed,  or  cause  to  remain,  in  the  public 
highway,  a  bomb  or  explosive  capable  of 
Inflicting  Injury  by  l>elng  exploded.  On  the 
facts  stated  the  law  implies  a  duty,  and  it 
was  therefore  not  necessary  to  aver  It  in 
terms  in  the  complaint  It  is  not  pointed 
out  In  the  demurrer  wherein  the  count  is 
"vague,  indefinite,  and  uncertain."  It  Is  un- 
important how  long  the  bomb  remained  in 
the  public  alley,  if  it  remained  long  enough 
to  cause  injury;  and  it  is  equally  unim- 
portant whethOT  the  plaintiff,  a  boy  under 
14  years  of  age,  exploded  the  bomb  in  the 
public  alley,  where  it  is  alleged  to  have  been 
negligently  placed,  or  whether  he  carried  It 
to  an  adjacent  yard  and  there  exploded  It 
and  received  the  injury  complained  of.  In 
either  case  the  alleged  Injury  is  the  proxi- 
mate consequence  of  the  alleged  negligence. 
We  are  of  opinion  that  the  first  count  sufll- 
clently  stated  a  cause  of  action,  and  was. 
therefore,  not  open  to  the  demurrer  Inter- 
posed. 

We  need  not  consider  the  ruling  on  the 
demurrer  to  the  second  count,  since  it  ap- 
pears that  the  court  gave  the  general  affirm- 
ative charge  In  favor  of  the  defendants  on 
this  count 

There  was  no  error  In  overruling  the  de- 
fendants' objections  to  the  question  put  by 
plaintiff  to  the  witness  Mrs.  Gallagher  in 
reference  to  the  habit  of  children  playing  in 
the  alley  In  question.  It  appears  that  the 
defendants  had  introduced  evidence  on  the 
cross-examination  of  the  witness  Allen  tend- 
ing to  show  that  children  were  not  In  the 
habit  of  playing  In  the  all^.  The  evidence 
offered  was  competent  In  rebuttal  of  thU 
evidence.  Moreover,  at  the  time  the  ques- 
tion was  asked  the  second  count  of  the  com- 
plaint charging  wantonness  was  in,  and  the 
fact  that  children  were  in  the  habit  of  play- 
ing in  the  alley  would  become  a  circumstance 
in  the  direction  of  showing,  elements  con- 
stituting wantonness. 

Charge  1,  requested  by  the  defendants,  was 
the  general  affirmative  charge  to  find  In 
favor  of  the  defendants;  and  charge  2  was 
the  general  charge  to  find  in  favor  of  the 
defendants  as  to  the  first  count  It  was 
open  to  the  Jury,  under  the  evidence,  to  find 
all  the  facts  alleged  in  the  first  count  to 
have  been  proven,  and  consequently 
charges  were  properly  refused. 
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Written  charges  8,  4,  and  6  were  each 
and  all  faulty  In  pretermitting  consideration 
of  due  care  on  the  part  of  the  defendants' 
serrant  In  ascertaining  the  dangerous  charac- 
ter of  the  bomb  or  explosive  at  the  time  he 
placed  It  in  -the  alley.  Oharge  5,  requested 
by  the  defendant,  besides  being  obscure,  was 
an  Invasion  of  the  province  of  the  jury. 

We  are  unable  to  see  that  the  trial  court 
committed  any  error  In  OTeirullng  the  mo- 
tion for  a  new  trial  by  the  defendant  Wells, 
based  on  the  grounds  of  surprise,  mistake, 
or  fraud.  We  fall  to  see  that  there  was  any 
fraud  perpetrated  upon  this  defendant  by 
bis  codefendant,  Williams.  Moreover,  as  to 
the  defense  which  the  defendant  Wells  claims 
that  he  might  have  Interposed,  to  the  effect 
that  he  was  in  no  wise  connected  with  the 
management  and  control  of  the  BIjon  Thea- 
ter, opposed  to  his  affidavit  stating  these 
facts  was  the  evidence  of  Fleming  Hum- 
phreys, the  Janitor,  who  swore  that  he  was 
employed  by  Williams  and  Wells,  and  the 
evidence  of  Will  Johnson,  the  property  man, 
who  swore  that  both  Humphreys  and  him- 
self were  working  for  Williams  and  Wells. 
Besides  this,  the  testimony  of  Williams 
tended  to  show  that  Wells,  Jointly  with  him- 
self managed  and  controlled  a  theater. 
These  three  witnesses  were  sworn  and  ex- 
amined on  the  original  trial  in  behalf  of  the 
defendants.  This  evidence  was  offered  on 
the  hearing  of  the  motion  for  the  new  trial, 
and  we  do  not  think  the  unaided  affidavit 
was  enough  to  overcome  it  and  justify  the 
conrt  In  awarding  the  defendant  Wells  a 
new  trial. 

We  And  no  reversible  error  In  the  record, 
and  the  Judgment  appealed  from  will  be 
affirmed. 

Affirmed. 

HARALSON,  TYSON,  and  DENSON,  JX, 
concur. 


OAYNOR  V.  BAUER. 
(Supreme  Conrt  of  Alabama.      Dec.  21,  1906.) 

1.  Appeal — SusTAiNmo  Drmttbreb  ok  Wboitg 
Ground. 

Where  a  ground  of  demurrer  to  a  bill  should 
have  been  sustained,  the  decree  sustaininK  the 
demurrer,  though  on  another  and  insufficient 
icronnd,  will  be  affirmed. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  K  3408,  3412.] 

2.  EaSBXEHTB — DlSTUBHANClt — IirJUKOTZOK  — 

Remedy  at  Law. 

A  bill  to  enjoin  disturbance  by  defendant  of 
the  parts  of  a  drain  and  a  stairway  on  his  land, 
they  being  on  the  dividing  line  between  the  lands 
of  the  two  parties,  must  show  that  the  remedy 
at  law  was  not  adequate. 

[EkL  Note. — For  cases  in  point,  see  TOL  17, 
Cent.  Dig.  Easements,  §  137.J 

8.  SAM*— Pbescbiption. 

The  joint  use  by  the  owners  of  adjoining 
lands  of  a  drain  and  stairway  on  the  £vlding 
line  between  their  properties  is  not  adverse, 
so  as  to  give  one  of  them  a  prescriptive  right 
to  have  the  parts  thereof  on  the  land  of  the 
Pther  continued. 


4.  Samk — Ckbatioit  ter  Deed — Necxssitt. 

Two  persons,  owning  in  common  land  on 
which  were  two  nouses,  partitioned  it  by  deed, 
giving  each  one  of  the  houses,  the  boundary 
line  being  in  an  alley  between  the  bouses,  and 
providing  that  the  alley  should  be  kept  open 
for  the  use  and  benefit  of  the  owners  of  the 
lots,  forever,  but  making  no  mention  of  the 
drain  and  stairway  on  the  dividing  line.  Held 
thatr  it  not  being  reasonably  necessary  that 
either  grantee  shonld  have  the  part  of  the  drain 
or  stairway  on  the  land  of  the  other  maintained, 
no  easement  was  to  be  implied. 
6.  Saioe — By  Deed — Aixxys. 

A  deed  partitioning  land,  providing  that  an 
alley  along  the  dividing  line  shall  be  kept  open 
for  the  use  and  benefit  of  the  owners  of  the 
two  lots,  forever,  dedicates  it  as  an  alley,  so 
that  neither  party  has  any  right  to  use  it,  except 
as  an  alley. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Cornelia  B.  Oaynor  against  Kate 
Bauer.  Decree  for  defendant,  and  plalntiS 
appeals.    Affirmed. 

R.  Inge  Smith,  for  appellant  R.  H.  ft 
N.  B.  Clarke,  for  appellee. 

SIMPSON,  J.  This  was  a  bill  filed  by 
appellant  against  appellee,  complaining  of 
the  disturbance  by  appellee  of  the  rights  of 
the  appellant  in  certain  water  drains,  pipes, 
etc.,  alleged  to  be  on  the  line  between  the 
property  of  complainant  and  defendant,  and 
used  by  both  for  the  discharge  of  water  from 
the  buildings  of  both,  and  also  of  the  dis- 
turbance of  complainant's  rights  in  a  cer- 
tain stairway,  which  had  been  used  by  both ; 
and  the  bill  prays  that  defendant  be  re- 
quired to  restore  said  drains,  pipes,  etc.,  and 
said  stairway,  and  that  defendant  be  en- 
Joined  from  injuring,  etc.,  the  same,  and  he 
also  required  to  pay  damages  for  the  inter- 
ference with  and  destruction  of  the  property. 

The  first  Insistence  of  the  appellant  is 
that  the  conrt  erred  in  sustaining  the  demur- 
rer to  that  part  of  the  bill  relating  to  "the 
vertical  pipe  and  underground  drain,"  "upon 
the  ground  that  said  bill  fails  to  show  that 
any  part  of  said  pipe  or  of  said  drain  ia 
upon  the  premises  owned  by  the  complain- 
ant" This  demurrer  does  not  seem  to  be 
well  taken,  as  the  bill  shows  that  the  verti- 
cal gutter  passes  down  the  boundary  line  be- 
tween that  part  of  the  building  owned  by 
complainant  and  that  part  owned  by  defend- 
ant, and  that  the  sewer  was  on  the  boundary 
line.  But,  even  though  the  court  should 
be  found  to  be  in  error  in  sustaining  the  de- 
murrer on  one  of  the  grounds  assigned,  if 
there  was  another  ground  assigned  which 
should  have  been  sustained,  the  Judgment  of 
the  court  in  that  particular  will  be  affirmed. 
Stelner  v.  Parker  &  Co.,  108  Ala.  357,  365,  366, 
19  South.  386. 

The  other  ground  of  demurrer  was  that 
complainant  had  an  adequate  remedy  at  law. 
If  complainant  has  any  rights  in  the  premises 
which  have  been  Invaded,  as  to  which  w^  will 
treat  more  fully  hereafter,  no  allegations  in 
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the  bill  show  any  reason  why  complainant 
could  not  recover  full  compensation  at  law  for 
the  damage  suffered,  and  place  the  drains  on 
her  own  land.  Appellant  Insists  that  the  court 
conld  not  know,  in  considering  the  demurrer, 
whether  as  a  matter  of  fact  the  water  conld 
be  carried  off  In  some  other  way ;  but  It  was 
the  duty  of  the  appellant  to  make  out  her 
right  to  equitable  relief  by  proper  allegations 
In  the  bill,  and  there  are  no  allegations  In  the 
bill  of  facts  going  to  show  that  the  easements 
claimed  could  not  be  provided  for  on  com- 
plainant's own  land,  or  that  complainant  was 
entitled  to  the  easement,  as  will  be  more 
fully  shown  In  the  discussion  of  the  subject 
hereafter.  We  hold  that  this  ground  of  de- 
murrer should  have  been  sustained.  Whar- 
ton V.  Hannon,  116  Ala.  618,  623,  22  South. 
287,  adopting  the  dissenting  opinion  of  Chief 
Justice  Stone  in  same  case  in  101  Ala.  664, 
14  South.  630.  There  is  nothing  in  the 
amendment  to  the  bill  which  removes  it 
from  the  above  principle. 

The  imdlspnted  facts  are  that  the  land  in 
qnestlon  was  originally  owned  by  the  parties 
complainant  and  defendant  (or  their  prede- 
cessors) In  common,  as  an  Inheritance  from 
their  ancestors ;  that  the  water  pipes,  drains, 
and  stairway  were  in  position  when  they  in- 
herited the  lands,  and  so  remained  when  the 
deed  of  partition  (Kzhlbit  A)  was  executed. 
The  important  question  to  be  determined, 
then,  is:  What  were  the  rights  of  the  com- 
plainant in  the  drains  and  stairway,  which 
were  located  in  whole  or  in  part  on  the  lands 
of  the  defendant  The  subject  of  these  quasi 
easements  has  been  very  exhaustively  dis- 
cussed in  numerous-  cases,  both  Einglish  and 
American,  and  the  general  result  of  the  deci- 
sions seems  to  be  pretty  clear  to  the  effect 
that  where  a  man  owns  two  parcels  of  land 
and  conveys  one  of  them,  or  the  owner  of  an 
estate  sells  a  portion,  "all  snch  continuous 
and  apparent  quasi  easements  as  are  reason- 
ably necessary  to  the  enjoyment  of  the  prop- 
erty granted  pass  to  the  grantee,  giving  rise 
to  easements  by  implied  grant  If,  on  the 
other  band,  the  quasi  servient  tenement  Is 
granted,  while  the  quasi  dominant  tenement 
is  retained,  no  easement  Is  reserved  by  im- 
plication, unless  it  is  strictly  necessary  to  the 
enjoyment  of  the  property  retained."  10  Am. 
&  Bng.  Ency.  Law  (2d  Ed.)  pp.  419,  424,  and 
notes ;  Wells  v.  Garbutt  132  N.  Y.  436,  80  N. 
B.  978;  Walker  v.  Clifford,  128  Ala.  67,  29 
South.  688,  86  Am.  St  Rep.  74.  It  will  be  ob- 
served that,  in  the  most  favorable  view  that 
can  be  taken,  the  quasi  easement  must  be  at 
least  reascitaably  necessary  to  the  enjoyment 
of  the  estate  granted,  while  in  the  case  of  the 
grant  of  the  servient  estate  It  must  be  strictly 
necessary  In  order  to  enjoy  the  benefit  of  this 
implication  of  law. 

In  a  case  like  the  present,  where  each  party 
is  both  grantor  and  grantee,  it  Is  a  matter  of 
some  diflaculty  to  apply  the  rule  above  stated. 
The  reason  given  for  the  distinction  is  that 
a  "grantor  cannot  derogate  from  tils  grant; 


while  the  grantee  may  take  the  language  of 
the  deed  most  strongly  in  his  faTor."  Wells 
▼.  Oarbutt  182  N.  T.  436,  80  N.  B.  979. 
It  is  but  an  implication  at  best  and  it  has 
been  stated  that  "when  such  necessity  exists 
as  will  create  by  implication  a  .right  of  way 
is  a  question  of  fact  determined  by  the  facts 
of  each  particular  case.  Mere  inconvenience 
will  not  constitute  such  necessity."  Tlede- 
man  on  Real  Property,  i  609 ;  Walker  t.  Clif- 
ford, 128  Ala.  74,  29  South.  688,  86  Am.  St 
Rep.  74.  In  an  early  case  in  Massachusetts, 
where  both  lots  were  conveyed  simaltaneoui>- 
ly  and  no  mention  was  made  of  the  drain 
which  ran  from  one  through  the  otha,  after 
discussing  the  principles  as  before  stated, 
the  court  said:  "But  neither  of  these  rules 
vrlll  apply  to  the  present  case.  *  *  *  It 
is  therefore  much  more  like  a  partition  be- 
tween tenants  In  common,  where  each  party 
takes  his  estate  with  the  rights,  privll^es, 
and  incidents  Inherently  attached  to  it"  The 
court  goes  on  to  hold  that  as  there  was  a  di- 
vision of  these  two  tenements,  with  detailed 
provisions  in  regard  to  the  rights  of  each,  if 
it  was  intended  that  one  should  have  a  per- 
petual right  of  drainage  through  the  other,  es- 
pecially where  It  is  not  found  to  be  necessary 
to  the  estate  granted,  "It  seems  reasonable  to 
suppose  that  It  would  have  been  expressed." 
Johnson  v.  Jordan,  87  Am.  Dec.  86.  In  an- 
other case,  dted  as  a  leading  case  by  Wash- 
bum  in  his  work  on  Basements,  where  prop- 
erty inherited  from  the  ancestor  was  parti- 
tioned, it  is  stated  that  "all  the  heirs  came  In 
with  equal  rights,  and  no  preference  arose 
from  priority  of  assignment"  and  that  if  the 
easement  was  necessary  for  the  enjoyment  of 
the  farm,  "it  would  pass  like  a  right  of  way 
of  necessity."  Brakely  v.  Sharp,  10  N.  J. 
Bq.  206 ;  Hazard  v.  Robinson,  3  Mason.  272, 
Fed.  Cas.  No.  6,281 ;  Washburn  on  Easements 
(4th  Bd.)  p.  98.  The  same  author  also  states 
that  "the  test  of  such  necessity  is  held  to  be 
the  question  whether  the  grantee  might  at  a  rea- 
sonable expense  procure  for  himself  an  enjoy- 
ment  of  a  similar  easement"  Washburn  on 
Basements  (4th  Bd.)107 ;  O'Rorke  v.  Smith,  11 
R.  I.  269,  28  Am.  R^.  440.  The  New  Jersey 
Court  of  Chancery  seems  to  take  a  somewhat 
different  view  from  that  which  has  been  sanc- 
tioned by  this  court  and  which  seems  to  be 
supported  by  the  weight  of  the  authorittes. 
It  holds  that  the  presumption  is  the  same, 
whether  it  springs  from  an  implied  grant  or 
an  implied  reservation,  so  that  where  the  es- 
tate is  severed  by  simultaneous  conveyances 
of  parcels,  continuous  easements  which  were 
reasonably  necessary  to  the  beneficial  enjoy- 
ment continued.  In  that  case,  however,  the 
easement  claimed  was  the  use  of  a  window 
which  was  the  only  means  of  lighting  in  the 
rear  of  a  store  64  feet  long,  so  that  it  would 
seem  really  to  come  within  the  description  of 
strict  necessity.  Oreer  v.  Van  Meter,  54  N.  J. 
Eq.  270,  33  Ati.  794. 

So  it  is  clear  that  in  this  case,  if  there 
was  any  presumption  at  all  as  to  the  ease- 
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ment,  It  ootild  not  go  beyond  conveying  those 
which  w«re  contlnuons  and  open  and  rea- 
sonably necessary  to  the  enjoyment  of  the 
property  granted,  unless  the  terms  of  the 
deed  of  partition  show  a  different  Intention. 
The  deed  of  partition  states  that  It  makes  a 
"foil,  perfect,  and  absolute  partition."  It 
conveys  to  each  party  a  certain  iwrtion,  with 
distinct  lines  of  separation.  It  makes  no 
naention  of  the  easements  in  question,  and 
does  not  even  use  the  usual  words  conveying 
"appurtenances,"  etc  It  does  make  special 
mention  of  the  fact  that  the  alley  is  to  be 
kept  open  "for  the  use  and  benefit  of  the 
owners  and  occupants  of  each  of  said  two 
lots,  forever."  It  also  provides  for  the  right 
of  one  of  them  to  build  into  the  wall  of  the 
other.  Taking,  then,  the  definition  of  "neces- 
sity," as  given  by  the  authors  quoted,  were 
the  easements  in  this  case  even  reasonably 
necessary  to  the  enjoyment  of  the  properly  1 
It  is  evident  that  It  would  be  a  mere  matter 
of  expense  and  Inconvenience  for  the  appel- 
lant to  build  separate  steps  from  her  part  of 
the  building,  as  the  appellee  has  already  done 
from  hers,  and  also  to  make  a  separate  drain 
from  her  part  of  the  building.  So  we  hold 
that  there  was  no  grant  or  reservation  of 
these  easements  by  the  partition,  but  that 
each  party  took  simply  the  portion  allotted 
to  her  with  the  privileges  mentioned  in  the 
deed  of  partition. 

It  cannot  be  said  that  the  joint  use  of  the 
sewer  or  the  stairway  had  any  of  the  ele- 
ments of  adverse  possession,  so  as  to  estab- 
lish a  right  French  Piano  C!o.  v.  Forbes, 
129  Ala.  471,  29  South.  683,  87  Am.  St  Rep. 
71 ;  Sharpe  v.  Marcus,  137  Ala.  147,  83  South. 
821;  French  Piano  Ck>.  v.  Forbes,  136  Ala. 
277,  283,  33  South.  183.  It  is  shown  that  the 
gutter  and  sewer  were  on  the  line  between 
the  two  properties,  so  that  they  were  owned 
jointly  by  them.  They  could  continue  to  use 
them  jointly  as  long  as  it  was  agreeable  to 
both,  and  If  one  concluded  to  withdraw  from 
the  joint  arrangement  the  only  right  which 
the  other  would  have  would  be  to  receive 
compensation  for  her  part  of  the  joint  projh 
erty  which  was  destroyed.  And  the  same 
principle  applies  to  the  stairway ;  each  party 
being  the  owner  only  of  that  part  which  was 
on  her  side  of  the  line.  While  the  alley  was 
reserved  for  the  use  of  both  of  them,  yet. 
In  so  far  as  the  balconies  and  stairways 
were  projected  over  it  neither  party  could 
claim  any  right  to  project  hers,  except  as  to 
that  part  abutting  her  property,  If,  Indeed, 
the  reservation  of  an  alley  would  include 
that  at  alL 

The  provisions  of  the  deed  of  partition  in 
r^ard  to  the  alley  amount  to  a  dedication 
of  it  to  the  use  "as  an  alley"  by  the  parties 
to  this  suit  and  others  whose  property  abut- 
ted on  it;  and,  although  the  ultimate  fee  re- 
mained in  them,  yet  each  had  the  right  to 
ose  it  only  as  an  alley;  and,  while  each 
party  might  tacitly  acquiesce  in  such  use 
by  the  other,  yet  tliat  could  not  give  any 


right  to  either  to  Insist  that  the  other  should 
continue  the  obstmction  opposite  her  own 
property  in  such  shape  as  to  be  used  by  her 
neighbor.  Even  where  the  city  had  granted 
the  right  to  a  party  to  project  tils  stairway 
over  an  alley,  It  was  declared  a  public  nui- 
sance which  would  be  abated  at  the  instance 
of  a  citizen.  Pettis  v.  Johnson,  66  Ind.  139. 
And  in  our  own  state,  where  the  city  au- 
thorities had  granted  the  right  to  a  party 
to  project  his  veranda  over  the  street  it  was 
held  that  the  city  could  remove  it  without 
compensation,  as  "no  property  was  taken 
which  was  not  erected  by  permission."  Win- 
ter V.  Montgomery,  88  Ala.  689,  8  South.  285. 

It  would  be  a  strange  principle  of  law 
which  would  permit  an  injunction  to  prevent 
an  abutting  owner  from  removing  an  ob- 
struction which  could  be  abated  as  a  nui- 
sance. The  fact  that  the  structure  was  there 
when  dedication  was  made  could  not  change 
the  terms  of  the  dedication  that  It  was  to  be 
kept  open  as  an  alley,  wUch  has  as  distinct 
a  meaning  as  a  street  So,  then,  as  to  these 
matters,  it  was  merely  a  matter  of  damages, 
for  which  the  remedy  at  law  was  complete 
and  adequate,  and  no  continuing  disturbance 
of  an  easement,  justifying  an  injunction. 

There  was  no  error  In  taxing  the  costs 
against  the  complainant. 

The  decree  of  the  conrt  is  afBrmed. 

HARALSON.  TTSON,  and  ANDERSON, 
JJ.,  concur. 


FRATERNAL  UNION  OF  AMERICA   v. 

ZEIOLER. 
(Supreme  Conrt  of  Alabama.    Dec.  21,  1905.) 

1.  INSTJBANCIE— MnrUA.!,  BxRKriT  SOCIXTIBS— 
CEBTinCATBS — SUBSBQTJXNT    BT-LaWB. 

Where  a  mutual  benefit  certificate  provided 
that  the  Insured  should  be  subject,  not  only  to 
the  existing  laws  of  the  association,  but  also 
such  as  might  be  thereafter  adopted,  insured 
became  subject  to  all  sulieequently  enacted  by- 
laws which  were  within  the  powers  of  the  as- 
sociation and  did  not  violate  the  law  of  the  state 
or  impair  the  obligation  of  the  member's  con- 
tract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  f  185a.] 

2.  Sake— RKASonABLXRESs. 

A  by-law  of  a  mutual  benefit  insurance 
society,  tnat.  In  case  of  death  of  a  member  by 
suicide,  the  association  should  pay  only  one- 
third  of  the  amount  of  the  insurance,  was  not 
void  for  unreasonableness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  i  1956.] 

8.  GoRBnTunoRAL  Law  —  Obliqation  or 
CoNTSAore  —  Imfaibicert  —  Bt-Law  of 
BsNKFiT  Sooirrr. 

A  t>enefit  certificate,  providing  that  it  should 
be  incontestable  after  two  years,  also  declared 
that  the  member  should  be  subject,  not  only  to 
the  existing  laws  of  the  association,  l>ut  such 
as  might  be  thereafter  adopted.  At  tlie  time  the 
certificate  was  issued  the  association's  by-laws 
provided  that  the  policy  should  be  forfeited  it 
the  memt>er  died  by  his  own  hands,  but  more 
than  two  years  thereafter  the  association  adopt- 
ed another  by-law  providing  that,  in  ease  of 
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death  by  snicide,  the  association  should  pay  one- 
third  ot  the  amount  of  the  insurance.  Held, 
that  such  subsequent  by-law  was  applicable  to 
such  certificate,  and  was  not  objectionable  as 
impairing  the  obligation  of  the  member's  con- 
tract. 

appeal  from  Circuit  Court,  Butler  County; 
J.  O.  Richardson,  Judge. 

"To  be  officially  reported." 

Action  by  Callle  A.  Zelgler  against  the 
Fraternal  Union  of  America.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeal. 
Reversed. 

This  was  an  action  brought  by  the  bene- 
ficiary in  a  benefit  certificate  Issued  on  the 
life  of  W.  C.  Zelgler.  The  complaint  con- 
tained two  counts,  in  the  second  of  which 
was  set  out  the  benefit  certificate,  which  was 
in  words  and  figures  as  follows: 
"No.    6,916.  Amount,   $1,200. 

"Benefit  Certificate. 
"Age  83.  Assessment  Rate,  $.6B. 

"Expectancy,  34  ym.  Class  O. 

"Date  of  Expiration.  Aug.  1903. 
"Love  Justice 

"Truth 

"The  Fraternal  Union  of  America. 

"This  certificate.  Issued  by  the  Supreme 
President  and  Supreme  Secretary  of  the 
Fraternal  Union  of  America  by  its  authority, 
witnesseth  that  Frater  Washington  O. 
Zelgler,  a  member  of  Georglana  Lodge  No. 
156,  located  at  Georglana,  Ala.,  Is  while  in 
good  standing  in  this  fraternity  entitled  to 
participate  in  its  benefit  fund  to  the  amount 
of  $1,200,  which  shall  be  paid  at  his  death 
to  Callle  A.  Zelgler  (wife)  by  Its  Supreme 
Lodge,  subject  to  all  the  conditions  named  in 
this  certificate  and  the  provisions  contained 
in  its  constitution,  and  liable  to  forfeiture 
if  said  frater  shall  not  comply  with  said 
provisions  and  conditions,  laws  and  such 
by-laws  and  rules  as  are  or  may  be  adopted 
by  the  Supreme  Lodge  or  the  local  lodge  of 
which  he  is  a  member. 

"This  certificate  shall  not  be  in  force  and 
effect  until  the  said  frater  herein  named  shall 
have  complied  fully  with  the  provisions  of 
81  86,  87  and  88  of  the  Constitution  and 
shall  have  in  writing  hereon  accepted  the 
terms  and  condition  thereof. 

"In  case  of  the  death  of  said  frater  before 
the  expiration  of  his  expectancy  of  life,  there 
shall  be  deducted  from  the  amount  named 
herein  to  be  paid  at  his  death  the  following 
sums:  First,  the  difference  between  the 
total  sum  paid  by  said  frater  in  benefit  as- 
sessments during  his  lifetime  and  $100  for 
each  $600  of  said  amount  named  .in  this  cer- 
tificate; and,  second,  the  amount  of  any  and 
all  sums  paid  to  said  frater  during  his  life- 
time as  accident  or  disability  benefits.  After 
making  said  deductions  the  Supreme  Lodge 
shall  pay  to  the  beneficiary  or  beneficiaries 
named  in  this  certificate  the  amount  remain- 
ing due  thereunder  determined  as  above  set 
forth,  and  said  balance  shall  be  accepted  and 
received  by  said  beneficiary  or  beneficiaries 


in  full  payment  sattef action  and  discharge  of 
this  certificate,  which  shall  be  cancelled  and 
surrendered  to  the  Supreme  Lodge  upon  pay- 
ment thereof. 

"In  witness  whereof,  we  hereunto  fix  our 
official  seal  and  signatures  this  the  21st  day 
of  August,  1897,  signed  by  our  Supreme 
President  and  Secretary." 

There  was  an  acceptance  In  writing  as 
follows:  "I  hereby  accept  the  terms  of  this 
certificate  and  the  conditions  thereof  deliver- 
ed to  me  this  Sept  let,  1897,  and  the  terms 
of  the  constitution  of  the  Supreme  Lodge  of 
the  Fraternal  Union  of  America  and  the 
by-laws  of  the  lodge  of  which  I  am  a 
member.  I  also  hereby  acknowledge  receipt 
of  a  copy  of  the  constitution  of  the  order. 
[Signed]  Washington  O.  Zelgler." 

There  were  six  conditions  attached  to  the 
article,  but  the  only  one  necessary  to  the  un- 
derstanding of  this  case  Is  the  fifth:  "(5) 
If  the  member  holding  this  certificate  shall 
•  •  •  die  by  his  own  hand  or  in  con- 
sequence of  a  duel  or  by  the  hands  of  the 
beneficiary  herein  named,  •  •  *  then  In 
every  such  case  this  certificate  shall  be  null 
and  void  and  of  no  effect  and  all  moneys 
which  may  have  been  paid  and  all  rights  and 
benefits  which  may  have  accrued  on  account 
of  this  certificate  shall  be  absolutely  for- 
feited." 

The  defendant  filed  pleas  2,  8,  4,  6,  0,  and 
7.    Demurrer  was  confessed  to  plea  5. 

Plea  2:  "The  defendant,  for  further  an- 
swer to  plaintiff's  complaint,  salth  that  it 
was  and  is  a  part  of  the  contract  of  insurance 
sued  on  In  this  action  that  if  the  said  W.  C. 
Zelgler  committed  suicide  the  beneficiary 
In  said  Insurance  contract  was  to  have  and 
receive  upon  the  death  of  said  Zelgler  only 
one-third  of  the  amount  that  might  M  due 
under  the  terms  and  conditions  of  said  policy 
of  Insurance,  which  defendant  avers  was 
the  sum  of  $349.80;  and  defendant  avers 
that  the  said  Zelgler  did  die  by  his  own  hand 
by  committing  suicide,  wherefore  plaintiff 
should  not  recover  In  this  action  a  greater 
sum  than  $349.80." 

Plea  3:  "Defendant,  further  answering 
plaintiff's  complaint,  salth  that  one  of  the 
provisions  In  the  certificate  of  insurance  sued 
on  In  this  action  Is  as  follows:  "That  Frater 
Washington  C.  Zelgler  *  •  *  la  while  in 
good  standing  In  this  frat«rhlty  mtltled  to 
participate  in  its  benefit  fund  to  the  amount 
of  $14200,  which  shall  be  paid  at  his  death  to 
Callle  A.  Zelgler  (wife)  by  Its  Supreme  Lodge, 
subject  to  all  the  conditions  named  In  this 
c^tiflcftte  and  the  provisions  contained  in  its 
constitution,  and  liable  to  forfeiture  if  said 
frater  shall  not  comply  with  said  provisions 
and  conditions,  laws  and  such  by-laws  and 
rules  as  are  or  may  be  adopted  by  the  Su- 
preme Lodge  or  the  local  lodge  of  which  he  Is 
a  member.'  And  defendant  avers  that  sub- 
sequent to  the  Issuance  of  said  certificate 
by  the  said  Washington  Zelgler,  and  before 
his  death,   this  defendant   adopted  by   Iti 
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Supreme  Lodge  a  law  that  If  any  of  Its  mem- 
bers In  good  standing  dies  by  hla  own  band — 
tbat  Is,  by  suicide,  wbetber  sane  or  Insane — 
the  benefits  paid  to  the  beneficiary  shall  be 
one-third  only  of  the  amount  payable  under 
such  member's  certificate,  after  deducting  the 
amount  due  the  maturity  fimd  and  all  disa- 
bility benefits  previously  paid,  which  said  law 
defendant  arera  was  in  full  force  at  the  death 
of  said  Washington  Zelgler,  namely,  on  the 
1st  day  of  January,  1004 ;  and  said  law  of  de- 
fendant order  was  expressly  made  applicable 
to  all  certificates  theretofore  or  thereafter  Is- 
Boed,  and  became  a  part  of  the  contract  of 
Insurance  sued  on  In  this  action.  And  de- 
fendant further  avers  tbat  the  said  Washing- 
ton Zelgler  did  on  the  1st  day  of  January, 
1904,  die  by  his  own  hands — that  la,  by  com- 
mitting Buldde ;  and  defendant  avers  that  the 
plalntur  In  this  action  is  entitled  to  recover, 
if  anything,  only  one-third  of  the  sum  due 
on  said  certificate  of  Insurance,  which  It  avers 
la  the  sum  of  $349.80,  and  no  greater  amount" 

Plea  4,  after  averring  substantially  what  Is 
averred  in  third  plea,  has  the  following: 
"And  defendant  avers  that  It  was  provided  in 
its  constitution  and  laws  at  the  time  of  the 
Issuance  of  said  certificate  sued  on  and  the 
acceptance  of  the  same  by  said  Washington 
Zelgler  as  follows:  'Sec.  116.  This  consti- 
tution may  be  amended  by  a  two-thirds  vote 
of  the  Supreme  Lodge  In  session,  or  by  a 
three-fifths  vote  of  the  advisory  board  when 
ratified  by  three-fifths  of  the  lodges  in  good 
standing  and  voting  thereon  and  reporting  to 
the  Supreme  Lodge  secretary  the  same  within 
the  time  specified  in  section  116:  Provided 
tbat  all  lodges  not  voting  and  reporting  with- 
in the  time  specified  in  section  116  shall  be 
counted  as  voting  In  favor  of  said  amend- 
Daent  or  amendments.'  And  defendant  avers 
tl>at  the  Supreme  Lodge  of  defendant  did  at 
its  second  session,  held  In  October,  1902, 
amend  its  constitution  and  adopt  a  law  that  if 
any  of  its  members  dies  by  his  own  hand — 
that  is,  by  suicide,  whether  sane  or  Insane — 
tbe  benefits  paid  to  the  benefldary  shall  be 
one-third  of  the  amounts  payable  under  such 
member's  certificate,  •  •  •  which  said 
law  was  by  express  terms  made  applicable  to 
all  certificates  theretofore  or  thereafter  is- 
sued; and  defendant  avers  tbat  said  law, 
adopted  as  aforesaid  by  said  Supreme  Lodge, 
Included  the  certificate  held  by  the  said  Zel- 
gler, and  tbe  same  was  at  the  time  of  his 
death  and  now  is  a  part  of  the  contract  of 
insurance,  and  alleges  that  in  proof  made  of 
tbe  death  of  said  Zelgler  by  plaintiff  the  cause 
of  death  was  stated  to  be  suldde." 

Plea  9  Mts  up  condition  No.  5  attached  to 
the  policy  and  set  out  in  complaint  above,  and 
sets  up  tbat  the  insured  came  to  his  death  by 
suicide,  wherefore  it  says  that  the  beneficiary 
is  not  entitled  to  recover  anything  under  the 
policy.      , 

Plea  7  alleges  that  the  certificate  sued  on 

was  issued  to  and  accepted  by  said  Zelgler 

•abject  to  all  the  conditions  of  the  certificate 
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and  of  the  provisions  contained  in  defendant's 
charter  or  articles  of  incoriwration,  consti- 
tution, and  laws  and  liable  to  forfeiture  if 
said  Zelgler  failed  to  comply  with  said  condi- 
tions and  provisions  then  in  existence  or  such 
that  might  be  thereafter  adopted  by  the  Su- 
preme Lodge  of  defendant  within  the  powers 
granted  It  under  Its  articles  of  incorporation, 
and  setting  out  the  action  of  the  Supreme 
Lodge  the  same  as  In  tbe  fourth  plea  In  ref- 
erence to  the  adoption  of  a  constitutional 
provision  making  said  lodge  liable  for  only 
one-third  of  the  certificate  In  case  of  suicide 
of  the  insured,  and  alleging  its  applicability  to 
this  contract  of  insurance,  and  alleging  the 
death  by  suicide  of  the  insured;  "and,  fur- 
ther, defendant  says  that  It  was  at  the  time 
of  the  issuance  and  acceptance  of  said  certi- 
ficate of  insurance  by  said  Zelgler,  and  has 
at  all  times  since  been,  a  fraternal  benefit  as- 
sociation, and  In  and  under  its  articles  of  in- 
corporation, constitution,  and  laws  has  main- 
tained and  levied  only  sufficient  assessments 
In  amount  and  number  to  provide  for  the  pay- 
ment of  benefits  nnda  its  oertiflcate  of  a 
certain  amount  therein  provided  for  in  case 
of  death  from  natural  causes,  said  amount  be- 
ing determined  by  the  provisions  of  the  cer- 
tificate and  the  laws  of  defendant,  and  other 
and  different  and  less  amounts  In  case  of 
death  of  members  while  engaged  In  more  or 
less  hazardous  occupations,  and  of  one-third 
the  amount  payable  in  case  of  death  from 
natural  causes  in  event  of  death  of  members 
by  suicide,  whether  sane  or  Insane,  and  on  the 
death  of  Its  members  proof  of  death  became 
necessary  in  determining  the  sum  due  on  the 
certificate  of  such  deceased  member,  of  the 
cause  or  manner  of  his  death."  It  alleged 
proof  of  death  by  soldde  and  set  up  that  the 
plaintiff  was  only  entitled  to  one-third  of  the 
amount  of  tbe  certificate,  1349.80. 

Plaintiff  Joined  Issue  on  pleas  2,  8,  4,  6, 
and  7.  Plaintiff  repUed  as  follows:  "And 
for  further  answer  to  each  of  said  pleaa 
plaintiff  says  tbat  at  the  time  of  the  Issu- 
ance of  the  certificate  of  Insurance  sued  on 
in  this  case  there  was  In  force  and  effect 
the  following  provisions  In  the  constitution 
of  defendant,  viz.:  'Sec.  07.  All  certificates 
issued  by  the  Supreme  Lodge  shall  be  incon- 
testable after  two  years  from  their  respective 
dates,  except  as  to  agreements,  representa- 
tions, and  warranties  on  the  part  of  the 
frater  in  relation  to  age,  occupation,  and  use 
of  alcoholic  stimulants:  provided  that  the 
frater  shall  have  complied  with  the  require- 
ments of  this  oonstltntlon  and  by-laws.' 
And  plaintiff  avers  tbat  tbe  death  of  said 
Washington  Zelgler  occurred  more  than  two 
years  after  the  date  of  tbe  certificate  aned 
on  in  this  case,  viz.:  Said  certificate  being 
dated  on,  to  wit,  tbe  21st  day  of  August, 
1897,  and  accepted  by  tbe  said  Washington 
Zelgler  on,  to  wit,  tbe  1st  day  of  September, 
1897,  and  tbe  death  of  tbe  said  Zelgler  having 
occurred  on,  to  wit,  tbe  1st  day  of  January, 
1904,  and  tbat  said  section  07  above  set 
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forth  was  In  force  more  than  two  yean 
after  the  date  of  said  certificate  sued  on, 
and  that  by  reason  thereof  said  certificate 
became  Incontestable  on  account  of  the  sui- 
cide of  said  Zelgler  occurring  after  the 
above  named  two  years;  and  that  the  amend- 
ment of  said  constitution  and  the  adoption 
of  said  law  set  out  in  said  plea  are  not  ap- 
plicable to  the  certificate  sued  on  in  tills 
case." 

There  was  demurrer  to  the  replication  on 
several  grounds:  "As  an  answer  to  each 
plea,  because  it  seeks  to  set  up  an  incon- 
testable clause  contained  in  defendant's  gen- 
eral laws,  when  It  clearly  appears  from  de- 
fendant's plea  that  the  contract  sued  on  is 
not  therein  contested  by  said  plea;  and, 
second,  plaintiff's  replication  Is  no  answer  to 
defendant's  plea,  In  that  It  alleges  that  de- 
fendant adopted  a  law  that  the  beneficiaries 
in  certificate  Issued  by  defendant  should 
only  receive  one-third  of  the  amount  paya- 
ble under  such  member's  certificate,  after  de- 
ducting the  amount  due  the  maturity  fund, 
in  cases  of  suicide,  and  that  said  new  law 
so  adopted  by  defendant  was  In  full  force 
and  became  a  part  of  the  contract  sued  on 
in  this  case,  which  averments  are  not  de- 
nied or  confessed  by  plaintiff;  and,  third, 
plaintiff  seeks  by  his  replication  to  set  np 
a  general  law  of  incontestability  as  answer 
to  the  specific  contract,  mentioned  in  said 
plea,  that  in  the  event  of  the  death  of  said 
Washington  Zelgler  by  committing  suicide 
the  beneficiaries  in  the  certtflcate  sued  on 
should  receive  no  benefit  thereunder.  These 
demurrers  were  overruled." 

Plaintiff  then  filed  a  special  replication  to 
plea  7,  settlBg  up  that  at  the  time  plaintiff 
stated  and  signed  a  statement  named  in  said 
plea  that  she  did  not  actually  know  that  the 
death  of  said  Washington  Zelgler  was  the 
result  of  suicide,  and  was  not  made  from 
her  own  knowledge  of  the  fact,  but  stated 
conclusions  drawn  from  statements  made  by 
other  parties,  and  at  the  time  she  made  the 
statement  she  was  In  great  trouble  and  dis- 
tress on  account  of  the  death  of  her  hus- 
band, and  under  these  circumstances  she  did 
not  read  the  statement  and  deny  that  said 
Zelgler  committed  suicide. 

The  court,  after  all  the  evidence  was  In, 
gave  the  general  afilrmatlve  charge  for  the 
plaintiff. 

Lane  &  Crenshaw  and  Shephard  Bryan, 
for  appellant  Powell  &  Hamilton  and  H. 
B.  Pilley,  for  appellee. 

DOWDELIj,  J.  The  important  and  ma- 
terial question  In  this  case  Is  raised  by  the 
defendant's  demurrers  to  the  plaintlfrs  rep- 
lications to  the  defendant's  special  pleas. 
The  determination  of  this  question  Invokes 
the  construction  of  the  contract  sued  on, 
which  is  a  benefit  certificate  of  life  insur- 
ance issued  by  the  defendant  association  to 
one  Washington  0.  Zelgler,  and  In  which  cer- 
tificate the  plaintiff  was  named  as  the  bene- 


ficiary to  whom  the  Insurance  should  be  paid 
on  the  death  of  the  Insured.  The  benefit  cer- 
tificate in  this  case  provided,  among  other 
things  which  entered  into  and  formed  a  part 
of  the  contract  for  insurance,  that  the  in- 
sured should  be  subject,  not  only  to  the  ex- 
isting laws  of  the  association,  but  also  such 
as  might  be  thereafter  adopted.  That  It 
was  competent  for  the  parties  to  enter  into 
such  a  contract  cannot,  as  a  proposition  of  law, 
be  qnestloned;  and  any  rule  or  law  adopted 
by  the  association,  subsequent  to  the  contract 
and  which  is  within  its  chartered  powers 
and  does  not  violate  the  law  of  the  state  as 
to  impairing  the  obligation  of  contracts,  will 
be  as  binding  between  the  parties  as  if  such 
law  had  been  in  existence  at  the  time  of  the 
making  of  the  contract  8upr«ne  Command- 
ery  v.  Alnsworth,  71  Ala.  436,  46  Am.  Repi 
332.  See,  also,  authorities  cited  in  brief  of 
counsel  for  appellant 

The  benefit  certificate  issued  by  the  defend- 
ant association  and  the  foundation  of  this 
suit  contained  a  provision  that  the  policy 
should  be  forfeited  if  the  insnred  came  to 
death  by  his  own  hands.  This,  of  course,  is 
to  be  interpreted  as  meaning  death  by  sui- 
cide. At  the  time  of  the  issuance  of  said 
benefit  certificate  the  constitution  of  the  de- 
fendant as80cia,tion  contained  a  provision 
that  all  certificates  issued  by  the  Supreme 
Lodge  shall  be  incontestable  after  two  years 
from  their  respective  dates,  with  certain  ex- 
ceptions; suicide  not  being  one  of  them. 
Subsequent  to  and  more  than  two  years  after 
the  date  of  the  Issuance  of  the  benefit  c&e- 
tlflcate  in  this  case,  the  association  adopted 
a  by-law  whereby  it  was  provided  that  in 
case  of  death  by  suicide  by  any  member  of 
the  association,  only  one-third  of  the  amount 
of  the  Insurance  on  the  life  of  such  member 
would  be  paid  by  the  association.  The 
theory  of  the  plaintiff  is  that  such  subse- 
quent law,  so  adopted  by  the  association,  had 
no  binding  force  or  ^ect  on  the  insured  in 
this  case,  for  the  reason  that  to  give  it 
force  would  be  to  take  away  a  vested  right; 
and  It  is  argued  that  such  vested  right  re- 
sulted from  the  incontestable  clause  exist- 
ing in  the  constitution  at  the  date  of  the  is- 
suance of  the  benefit  certificate. 

The  logical  and  reasonable  deduction  from 
this  argrmnent  would  lead  to  the  conclusion 
that  the  insured  bad  the  right  after  the 
lapse  of  two  years  from  the  date  of  the  is- 
suance of  the  certificate,  to  elect  the  mode 
and  manner  of  his  death,  and,  by  suicide, 
to  terminate  th»  life  expectancy,  which  was 
In  the  contemplation  of  the  parties  and  ot- 
tered into  and  formed  the  basis  of,  the  con- 
tract of  insurance.  Moreover,  the  argument 
when  analyzed  and  carried  to  its  legitimate 
conclusions,  would  leave  no  field  of  operation 
for  the  provision  In  the  contract  relative  to 
the  adoption  by  the  association  of  subsequent 
rules  and  laws  for  the  government  of  its 
members.  It  cannot  be  doubted  that  the  law, 
which  was  here  adopted  by  the  association 
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and  set  np  by  the  defendant  tn  Its  pleas,  was 
not  only  a  reasonable  one,  but  also  beneficial 
to  all  Its  members.  Including  the  insured  In 
this  case.  Conceding,  for  tbe  sake  of  argu- 
ment, that  tbe  incontestable  clause  contained 
In  the  constitution  was  applicable  to  cases  of 
suicide,  still  the  provision  contained  in  the 
benefit  certificate  in  reference  to  the  adop- 
tion of  subsequent  laws  by  the  association 
is  more  specific,  and,  if  a  conflict  between 
the  two  exists,  the  latter  should  prevail,  and 
for  the  reason,  if  no  better  could  be  given, 
by  such  construction  a  field  of  operation 
would  be  given  to  both  provisions. 

We  are  of  the  opinion  that  the  adoption 
of  the  subsequent  law  by  the  defendant  as- 
sociation did  not  impair  the  obligation  of  the 
contract  as  entered  Into  by  the  parties  at 
the  time  it  was  made;  and,  from  what  we 
have  said  above,  our  conclusion  is  that  the 
court  erred  in  overruling  the  defendant's  de- 
murrers to  the  plalntifTs  replications. 

Reversed  and  remanded.  . 

HARALSON  and  ANDERSON,  JJ.,  concur. 
TYSON  and  DENSON,  JJ.,  concur  in  the  con- 
clusion reached,  without  being  committed  to 
all  that  is  said  in  the  opinion. 


TURNER  et  al.  v.  LAWSON. 
(Supreme  Court  of  Alabama.    Dec.  20,  1905.) 

1.  GOVKHAHTS  —  PXBSONS    ENTITUED     TO     EN- 
rOBCK — COHVKTANCX    AS    TBANSTEB. 

A  conveyance  by  a  grantee  in  a  deed  con- 
taining a  covenant  of  warranty  of  the  risht  to 
cut  and  use  timber  on  the  land  conveyed  do«a 
not  operate  as  an  assignment  of  the  grantee's 
right  of  action  for  a  breach  of  that  covenant. 

2.  Skt-Ovf    and    Cot;ntbbci.aiu  —  Stjbjeot- 
iiATrsar—JwQxerriB. 

Where  a  grantor  warranted  the  right  to  cut 
timber  frmn  the  land  conveyed,  and  the  grantee 
conveyed  the  land  to  another,  who  cut  timber 
from  the  land,  and  accordingly  suffered  a  judg- 
ment for  the  penalty  prescribed  by  Code  1896, 
f  4137,  for  wrongful  cutting  of  trees  belonging 
to  another,  the  first  grantee,  who  was  not  a 
party  to  the  judgment  could  not  set  off  the 
amount  of  the  penalty  against  the  grantor's 
claim  for  purchase  money. 
8.  CovBNARTS— Bbeach— MxAsnax'or  Dam- 
ages —  PXHALTIES  ISCUBBED  BT  COVB- 
RAITTEE. 

A  grantee  in  a  deed  containing  a  covenant 
warranting  the  right  to  cut  timber  from  the 
land  conveyed,  whereas  in  fact  the  timber  has 
been  sold  to  another,  cannot  cut  tbe  timber  and 
thereby  voluntarily  incur  the  penalty  imposed 
by  Code  1886,  {  4137,  for  cutting  timber  be- 
longing to  another,  and  hold  his  grantor  re- 
sponsible for  the  whole  or  any  part  of  the 
penalty.     . 

4.  Equrrr — Plbadirq  —  DmroBBXB  — Eftbct 
or  Taking  Ibsde. 

Where  damages  claimed  in  a  cross-bill  were 
not  recoverable  as  a  matter  of  law,  they  were 
properly  disallowed,  although  issue  was  taken 
upon  the  cross-bill  after  complainant's  demnrrer 
thereto  was  overruled. 

5.  AppeaIt-Ebbobs    Reviewable— Nxcessitt 
0»'  evioknce. 

Where  the  qnesticm  of  damages  was  re- 
ferred to  tha  register,  hia  finding  thereon  coald 


not  be  held  erroneous,  In  the  absence  from  Ute 
record  of  some  of  the  testimony  upon  which 
he  based  the  same. 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Suit  by  T.  W.  Lawson,  administrator,  etc, 
against  R.  H.  Turner  and  another.  From  a 
decree  In  favor  of  complainant,  respondents 
appeaL    Affirmed. 

J.  L.  Drennen,  for  appellants.  Wm. 
Vaughan,  J.  W.  DavidBon,  and  J.  C.  Hall,  for 
appellee. 

TXSON,  J.  The  original  bill  in  this  cause 
was  filed  against  tbe  purchaser  of  a  certain 
interest  in  a  tract  of  land  owned  by  complain- 
ant's intestate,  and  sought  the  foreclosure  of 
a  mortgage  executed  to  secure  a  purchase- 
money  note.  It  was  subsequaitly  amended 
by  tnakin^  the  Turner  Coal  Company,  a  cor- 
poration to  whom  the  purchaser  sold  his  In- 
terest in  the  land,  a  party  respondent.  Com- 
plainant's intestate  executed  to  R.  H.  Turner, 
tbe  purchaser  from  liim,  a  warranty  deed, 
and  Turner  In  his  deed  to  the  Turner  Coal 
Company  also  warranted  tbe  title.  Tbe  de- 
fense relied  upon  by  Turner  and  the  coal 
company  is  a  breach  of  warranty,  not  as  to 
tbe  whole  estate  undertaken  to  be  conveyed 
by  the  vendor  and  owner  of  the  land,  but  as 
to  a  certain  portion  of  the  property  described 
in  the  deed,  to  wit,  the  right  to  cut  and  to 
the  use  of  tlml>er  upon  the  land  for  the  pur- 
pose of  mining,  etc.  Prior  to  the  acqnlsitlon 
of  this  deed,  complainant's  Intestate,  it  ap- 
pears, had  conveyed  this  timber  to  one  Olover, 
who  was  in  iwssesslon  of  it  when  the  bill  was 
filed,  and.  Indeed,  when  Turner  made  his  pur- 
chase and  received  bis  deed.  The  respondent 
coal  company,  after  getting  its  deed  from 
Turner,  went  upon  the  lands  and  cut  from 
it  a  number  of  trees,  for  which  it  was  made 
liable  in  an  action  brought  by  Glover  to  re- 
cover the  penalty  provided  by  section  4137  of 
tbe  Code  of  1896. 

One  element  of  damages  sought  to  be  re- 
covered by  the  respondents  by  way  of  set- 
off and  claimed  in  their  cross-bill  Is  the 
Judgment  Olover  recovered  against  tbe  coal 
company,  amounting  to  $2,415.08  and  the 
cost  of  the  suit,  at  least  to  the  extent  of  the 
complainant's  demand.  Tbe  chancellor  held 
that  they  were  entitled  to  the  difference  In 
the  market  value  of  that  portion  of  the  land 
with  the  right  to  cut  and  use  the  trees  and 
saplings  thereon  for  mines  and  mining  pur- 
poses and  the  market  value  of  that  portion 
of  said  land  without  such  timber  rights.  Tbe 
effect  of  this  holding  was  to  deny  to  the  re- 
spondents the  right  to  have  the  mortgage 
debt  sought  to  be  enforced  extinguished  or 
abated  by  the  Judgment  In  this  ruling  the 
chancellor  was  correct  If  It  could  be  af- 
firmed, which  It  cannot,  that  tbe  statutory 
penalties  Incurred  by  tbe  coal  company  are 
recoverable  damages  for  a  breach  of  the 
covenant  of  warranty  made  by  Turner's  ven- 
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dor  to  him,  the  conveyance  by  Turner  to  the 
raal  company  did  not  operate  as  an  asBlgn- 
uent  of  his  right  of  action  for  a  breach  of 
that  covenant,  which  was  broken  when  made. 
Plnc^ard  v.  American  Freehold  Land  Mort- 
gage Co.  (Ala.)  39  Sonth.  360. 

Indeed,  the  coal  company,  not  being  the 
owner  of  the  damages  sustained  by  Turner 
by  a  breach  of  the  covenant,  which  la  a  mere 
chose  In  action,  is  not  entitled  to  have  the 
mortgage  debt  abated  at  all;  and  Turner, 
not  being  a  party  to  the  Judgment,  and  there- 
fore not  liable  for  the  penalty  recovered  by 
Glover,  la  certainly  not  entitled  to  set  it  oft 
against  the  complainant's  demand.  More- 
over, had  he  been  a  party  to  the  Judgment,  it 
is  clear  to  ns  that  he  would  not  be  entitled 
to  ab^te  the  recovery  against  him  on  that  ac- 
count. He  would  not  be  permitted  to  vol- 
nntorlly  Incur  the  penalty  and  mulct  his  ven- 
dor for  the  whole  or  a  part  of  It  .  Snch.con- 
dnct  would  not  be  In  defense  of  the  seisin, 
but  would  be  vsrongful  and  unlawfuL  Cush- 
man  v.  Blanchard,  11  Am.  Dec.  78.  It  Is  of 
no  consequence  that  these  damages  are 
claimed  in  the  cross-bill,  and  that  Issue 
was  taken  upon  it  after  the  demurrer  to  It  had 
been  overruled.  If  they  are  not  recoverable 
as  a  matter  of  law,  the  court  properly  dis- 
allowed them. 

It  is  next  Insisted  that  the  amount  of  the 
damages  suffered  by  the  respondents  and  al- 
lowed by  the  court,  which  was  deducted  from 
the  mortgage  debt,  was  too  small.  This  mat- 
ter was  referred  to  the  register,  and  some 
of  the  testimony  upon  which  he  based  his 
finding  is  not  In  the  record.  It  Is  Impossible, 
therefore,  to  affirm  that  his  conclusion  was 
erroneous. 

The  decree  appealed  from  must  be  afBrmed. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


LOUISVILIiB  &  N.  R.  CO.  v.  QUINN. 
(Supreme  Court  of  Alabama.    Dec.  21,  1906.) 

1.  Cabbiebs  —  Cabbiaoe    of     Pasbenoeb  — 

BBEACH   ok  COKTBACT EVIDEITCE. 

In  an  action  by  a  passenger  against  a  car- 
rier for  requiring  plaintiff  to  get  off  the  train  be- 
fore reselling  the  station  called  for  by  plaintiff's 
ticket,  evidence  that  after  plaintiff  left  the  train 
the  engine  went  to  a  water  tank  near  such  sta- 
tion was  not  admissible  for  the  parpose  of 
showing  whether  or  not  It  was  dangerous  for 
the  train  to  go  to  such  station. 

2.  WrriTESBEs — Cbo8s-£}xamination'  —  IiricA- 

TEBIAL  MaTTEBS. 

Where  one  party  introduces  a  snbject  by 
permitting  his  witness  to  testify  thereon,  the 
adverse  party  is  entitled  to  cross-examine  the 
witness  as  to  such  matter,  although  it  is  ir- 
relevant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  S  957.] 

3.  Cabbiebs — Passengebs — Bbeaoh    of    Coit- 
TBACT — Pleading — Vabiawce. 

Where,  in  an  action  against  a  carrier,  the 
wrong  complained  of  was  causing  plaintiff  to 
get  off  the  train,  and  it  was  proved  that  plain- 


tiff was  a  passenger  entitled  to  be  carried  to  a 

cwtain   station,   and   was   wrongfully  put   off 

before  reaching  such  station,  there  was  no  fotal 

variance. 

<  WmrEBBEa  —  Ixfcaohiixitt  —  CB088-Ex- 

ajoka'tion. 

Though  a  witness  has  testified  to  imma- 
terial matter  In  his  examination  in  chief,  no 
question  can  be  asked  on  cross-examination 
in  regard  to  the  immaterial  matter  for  the  par- 
pose  of  laying  a  predicate  to  impeach  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent  Dig.  Witnesses.  {  1108.] 

Appeal  from  Circuit  Court,  Bibb  County; 
B.  M.  Miller,  Judge. 

"To  l>e  officially  reported." 

Action  by  Clyde  Qulnn,  by  his  next  friend. 
against  the  Louisville  &  Nashville  Railroad 
Company.  Frota  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

See  88  South.  616,  617. 

Ellison  &  Collier,  for  appellant  J.  M.  Mo- 
Master  and  Logan  &  Vande  Oraff,  for  ap];)el- 
lee. 

SIMPSON,  3.  This  Is  an  action  for  dam- 
ages, brought  by  the  appellee,  by  next  friend, 
against  the  appellant;  the  plaintiff  being  an 
infant  of  tender  years  traveling  with  Us 
mother,  who  had  a  ticket  from  Blodcton  to 
Brookwood.  The  damages  are  claimed  as  the 
result  of  the  mother,  with  the  diild,  being 
compelled  to  leave  the  train  at  Alabama 
Junction  before  reaching  Brookwood. 

Taking  up  the  assignments  of  error  as  no- 
ticed In  the  brief  of  appellant  the  testimony 
going  to  show  that  the  engine  went  to  a  water 
tank  near  Brookwood  was  Illegal.  If  the 
plaintiff  was  a  passenger  entitied  to  be  carried 
to  Brookwood,  it  was  a  right  irrespective  of 
where  the  engine  went  after  the  plaintiff  got 
off  the  train,  and  the  going  of  the  train  near 
Brookwood  would  not  even  show  whether  or 
not  it  was  dangerous  for  the  train  to  go  to 
Brookwood,  if  that  was  material;  the  fact 
above  referred  to  being  wholly  Immaterial 
to  any  Issue  In  the  case.  But  the  defendant 
introduced  this  subject  by  permitting  its  wit- 
ness to  testify  that  the  engine  went  out  of 
sight  In  that  direction,  thus  ox>enlng  the  way 
for  the  plaintiff  to  cross-examine  and  rebut  on  ^ 
that  subject 

Referring  to  the  twentieth  and  twenty-third 
assignments  of  error,  while  It  is  true  that  the 
allegata  and  probata  must  correspond,  yet  in 
this  case  the  wrong  complained  of  was  causing 
the  plaintiff  to  get  off  the  train,  and.  If  it 
was  proved  that  plaintiff  was  a  passenger  en- 
titled to  be  carried  to  Brookwood,  and  was 
wrongfully  put  off  at  Alabapia  Junction,  he 
was  entitled  to  nominal  damages. 

The  seventh  assignment  of  error  is  sus- 
tained. While  this  court  has  held  that  if 
the  party  brings  out  Irrelevant  testimony,  the 
opposite  party  may  cross-examine  the  witness 
as  to  such  irrelevant  matter,  yet  even  though 
the  witness  may  have  testified  to  the  imma- 
terial matter  in  his  examination  in  chief,  yet 
no  question  can  be  asked  in  regard  to  the 
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Jiimnaterlal  matter  for  tbe  purpose  of  lading  a 
predicate  to  Impeacb  Wm.  Blakey's  Heirs  t. 
Blakey-s  Ex'x,  88  Ala.  611, 610 ;  2  Wlgmore  on 
Brldence,  p.  1169,  S  1007. 

From  what  has  been  said.  It  to  evident  tbat 
tbere  was  no  error  in  the  refusal  to  give  tbe 
general  cbarge. 

Tbe  Judgment  of  tbe  court  to  reversed,  and 
tbe  cause  remanded. 

TYSON,  ANDERSON,  and  DONSON,  JJ., 
otmcor. 


MONTGOMERY  ST.  RY.  OO.  v.  SMITH. 
(Supreme  Court  of  Alabama.    Dec.  21,  1906.) 

1.   PUSADIITG — DlSJUIUC'WVK    AlXEGATIOWS. 

In  an  action  against  a  street  railway  for 
tnjnrles   received   by   plaintiff   through   falling 
into  an  excavation  made  by  defendant  In  a  pub- 
lic street,  the  first  count  of  the  complaint  al- 
leged  that   defendant   excavated   its   track   or 
dug  a  ditcb  In  the  street,  etc.,  and  that  plain- 
tiff fell  into  sncfa  excavation  and  was  injured 
in    consequence    of   defendant's   negligence    in 
leaving   the   excavation  without  barricades  or 
without  such   other   means  as    are    usual    to 
guard  the  public  at  night  from  falling  into  it, 
etc    The  second  count  alleged  the  character 
of  the  injury  received  and  the  manner  in  which 
it  was  received,   and  averred  that  defendants 
Degligence  consisted  in  leaving  the  excavation 
open  without   a  light  or   other   thing  to  give 
warning  thereof.    The  third  count  alleged  the 
duty  of  defendant  as  operator  of  a  street  rail- 
way to  keep  the  part  of  the  street  occupied  by 
its  track  in  a  reasonably  safe  state  of  repair  for 
tbe  safe  passage  of  travelers  over  it,  and  alleged 
a  negligent  disregard  of  such  duty  by  permitting 
an  excavation  to  remain  in  the  same  unguarded, 
without  lights  or  other  things  to  rive  warning 
thereof.    The  fourth  count  alleged  defendants 
dutj  to  keep  that  part  of  the  street  over  which 
its  track  ran  in  safe  repair  for  the  passage  of 
travelers  and  a  disregard  of  the  duty  by  ex- 
cavating the  same  and  negligently  failing  to  put 
np  signals   or  lights   on   the  excavation.    The 
fifth  count  set  out  that  it  was  defendant's  duty 
to  keep   the  street  occupied  by   Its   tracks  m 
reasonable    repair    for    the    safe    passage    of 
travelers,  and  that  a  contractor,  constructing 
or   repairing   said   track   for   defendant,   made 
an  excavation  and  negligently  left  it  open  at 
night  without  proper  lights  or  safeguards.    The 
sixth  count  set  forth  a  city  ordinance  requiring 
any  street  railway  company  operating  its  line 
within  the  city  to  keep  in  good  repair  all  that 
part  of  the  street  occupied  by  its  tracks,  and 
averred  the  operation  by  defendant  of  a  street 
railway   company,    etc.,   its   duty   to   keep  the 
street  so  occupied,   etc.,   in   reasonable  repair, 
and  that  the  tracks  and  the  street  were  out  of 
repair  by  reason  of  a  hole  negligently  left  open 
by  defendant  without  proper  guards,  etc.,  and 
that  plaintiff   fell    in    and   was   injured.    The 
seventh  count  set  out  an  ordinance  granting  to 
defendant  the  right  to  operate  and  maintain 
an  additional  track  on  the  street  in  which  the 
injury  occurred,  and  also  another  city  ordinance 
requiring  defendant  to  keep  that  part  of  the 
street  whereon  its  track  was  laid  hi  good  re- 
pair, and  alleged  a  breach  of  dutj  in  respect 
thereto   and   negligence,    etc    Held,    that    the 
several  counts  were  not  demurrable  as  charging 
disjunctively  two  causes  of  action. 
2.  Stbebt  Raiuioads  —  Defect  in  Stbeetb  — 
Nbouoince — City  Ordiwahces — EiFrEcr. 
The  fact  that  a  street  railway  is  by  city 
ordinance  required  to  keep  that  part  of  the 
■treat  over  which  its  track  passes  in  good  re- 


pair does  not  make  it  any  the  less  liable  tor 
negligence  in  leaving  an  excavation  made  by  It 
in  such  street  without  the  usual  safeguards. 
8.  Master  ano  Servant — Ihdepemukiit  Oom- 
TBACToa — Action — Evidence. 

Where,  in  an  action  against  a  street  rail- 
way for  injuries  received  by  plaintiff  through 
falling  into  an  excavation  made  by  defendant  in 
a  street  over  which  Its  track  passed,  defendant 
set  up  that  tbe  excavation  was  being  ms/le  by 
an  independent  contractor  for  whose  negligence 
it  was  not  liable,  and,  further,  that  the  work  was 
done  under  the  supervision  and  direction  of  the 
city  engineer,  plaintiff  was  properly  permitted 
to  prove  by  such  city  engineer  that  the  permit 
to  do  the  work  was  secured  by  one  stated  to  be 
defendant's  general  manager. 

4.  Street  Railboads  —  Repair — Cnr  Ordi- 
nance— CONSTRtrCTION. 

A  city  ordinance,  requiring  any  street  rail- 
way company  operating  a  line  within  the  cor- 
porate limits  to  keep  In  good  repair  all  that 
part  of  the  street  occupied  by  its  tracks,  in- 
cludes additional  tracks  to  be  laid,  as  well  as 
those  already  laid  and  under  operation. 

5.  Same  —  Taeeno  Possession  or  Stbect-^ 
DOTT  TO  Public. 

Irrespective  of  ordinance,  when  a  street 
railway  company  takes  possession  of  a  portion 
of  a  public  street  for  the  purpose  of  building 
and  operating  a  railway  under  its  franchise,  it 
necessarily  assumes  a  duty  to  the  public  to 
keep  that  part  of  the  street  occupied  by  it  free 
from  pltfalla  and  in  a  safe  condition. 

6.  Master  and  Servant— Independent  Con- 

TBACTOBS — NKQUGENCS — LlABIUTT    OF    Em- 
PLOTXB, 

A  principal  is  liable  for  the  acts  of  an  in- 
dependent contractor  employed  by  him  where 
the  work  to  be  done  is  intrinsically  dangerous, 
however  skillfully  performed. 

[Ed.'  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  i  1241.] 

7.  Same. 

Where  an  employer  owes  certain  duties  to 
third  persons  or  the  public,  he  cannot  relieve 
himself  from  liabili^  by  committing  the  work 
to  a  contractor. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  84. 
Cent.  Dig.  Master  and  Servant,  I  1264.] 

8.  Street  Railroads — Excavation  in  Street 
— Injttrixs — Action — Inbtbuctions. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  through  falling 
into  an  excavation  made  by  defendant  in  a 
street,  an  instruction  that  if  plaintiff  "on  ap- 
proaching the  place  where  she  sustained  her  in- 
jury. If  tnere  was  anything,  such  as  dSbris,  lum-  ' 
her,  timber,  piles  of  dirt,  etc.,  such  as  was  rea- 
sonably calculated  to  give  warning  that  the  earth 
bad  been  excavated  at  that  point,  It  was  then 
her  duty  to  be  on  the  lookout  to  detect  and 
avoid  any  such  excavation,  and  if  she  failed  to 
do  this,  and  thereby  contributed  to  her  injury, 
she  cannot  recover,"  was  properly  refused  as 
confusing. 

9.  Trial — Instructions — Province  of  Court. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  through  falling 
into  an  excavation  made  by  defendant  in  the 
street,  a  charge  that  there  was  no  evidence  in 
the  case  that  plaintiff  suffered  any  permanent 
Injury  on  account  of  the  fall  testified  about 
was  properly  refused,  as  the  court  cannot  be 
required  to  declare  to  the  jury  that  there  was 
no  evidence  of  a  particular  fact. 

10.  Street      UAir.B0AD8  —  Obstruction     in 
Street— Liability. 

The  fact  that  the  city  en^neer  is  overlook- 
ing work  done  by  a  street  railway  in  a  public 
street  in  tbe  course  of  repairing  lu  tracks  does 
not  relieve  tbe  rallwajr  from  tbs  duty  resting 
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on  it  to  keep  such  part  of  the  street  in  a  safe 
condition. 

11.  TkIAI. — iHBTBUOnONS CONFUSKD  OB  MlS- 

I.EADINO  CHABOB. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  throogii  falling 
into  an  excavation  made  by  defendant  in  a  pub- 
lic street,  a  charge  reading:  "When  I  charge 
yon  that  the  plaintiff  did  or  failed  to  do  any- 
thing which  contributed  to  her  injury,  I  do  not 
mean  tiiat  what  she  might  have  done  or  failed 
to  do  was  the  sole  cause  of  her  injury.  It 
would  be  sufficient  if  such  conduct  on  her  part 
merely  contributed  to  her  injury  to  prevent  a 
recovery  in  her  case" — was  properly  refused,  as 
confusing  and  liable  to  the  construction  thAt 
the  court  had  charged  that  plaintiff  had  done  or 
failed  to  do  something  which  contribated  to 
her  injury. 

12.  Same — Abstbactt  Ohabox. 

Where,  in  an  action  against  a  street  rail- 
way for  injuries  sustained  by  plaintiff  through 
falling  into  an  excavation  made  by  defendant 
in  a  public  street,  the  evidence  was  uncontra- 
dicted that  plaintiff  was  crossing  the  street  at 
a  jregular  crossing  when  the  accident  occurred, 
a  charge  that  "while  a  foot  traveler  on  the  side- 
walliB  or  on  crosswalks  provided  for  them,  if 
they  go  off  the  sidewalks  or  crosswalks  for  foot 
travelers,  it  is  their  duty  to  use  reasonable  care 
to  see  that  the  way  is  clear,"  was  properly  re- 
fused as  abstract 
18.  Sakk. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  through  falling  at 
night  into  an  unlighted  excavation  made  in  a 
public  street  by  defendant,  where  there  was 
no  evidence  tending  to  show  that  any  light  had 
been  placed  at  the  excavation  or  that  any  one 
had  extinguished  such  light,  a  charge  that  if 
lights  were  placed  at  the  excavation,  and  they 
were  thereafter  extinguished  by  some  person  un- 
known to  defendant  before  the  injury  occurred, 
defendant  was  not  liable,  was  properly  refused 
as  abstract. 

14.  Sake — MiaiXADiira    Chabok. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  through  falling  in- 
to an  excavation  made  by  defendant  in  a  street, 
a  charge  that  plaintiff,  while  walking  along 
the  sidewalk  on  the  street,  had  the  right  to  as- 
sume that  the  sidewalk  was  safe,  bat  when 
she  stepped  off  the  same  and  into  the  street 
it  became  her  duty  to  use  ordinary  care  to 
look  and  see  that  the  street  was  clear  and  safe, 
was  properly  refused,  as  calculated  to  mislead 
the  jury  by  giving  the  impression  that  greater 
care  was  required  when  off  the  sidewalk  than 
.  when  on  it. 

15.  Municipal   Cobposatiors  —  Obstbitotioit 
IN  Stbeet— Duty  of  Tsayeues. 

It  is  not  the  duty  of  a  traveler  in  a  public 
street  to  ascertain  whether  or  not  the  way  is 
clear,  though  it  is  his  duty,  after  ascertaining 
that  there  is  an  obstruction,  to  exercise  ordi- 
nary care  to  avoid  injury. 

TEd.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.    Dig.    Municipal   Corporations,   {   167S] 

16.  Damages  —  BxpENSEB     Incubeed  —  Hub- 
band  AND  Wife — Cbedit— Pbebumptions. 

In  an  action  against  a  street  railway  for 
injuries  to  a  married  woman,  where  there  was 
no  evidence  as  to  whether  credit  was  given 
plaintiff  or  her  husband  for  medical  services, 
the  presumption  was  that  the  credit  was  given 
to  the  husband. 

17.  Municipal    Cobpobatiors  —  OBSTBUcnoir 
IN  Stbeet — Duty  of  Tbaveleb. 

A  traveler  on  a  public  street,  knowing  of  a 
dangeroys  excavation  therein,  or  having  rea- 
son to  |>eliey«  that  the  same  exists,  must,  on 


approaching  the  place,  look  for  and  avoid  it 
if  possible. 

[Bd.  Note. — For  cases  in  point,  see  vol-  36. 
Cent  Dig.  Municipal  Corporations,  H  1677. 
167a] 

Appeal  from  City  Court  of  Mionteomery ; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Action  by  Mary  J.  Smith  against  tlie  Mont- 
gomery Street  Railway  Company.  Judg- 
ment for  plalntur,  and  defendant  appeals. 
Reversed. 

This  was  a  suit  for  damages  sustained  by 
appellee  on  account  of  the  alleged  negligence 
of  the  appellant  in  leaving  a  hole  or  ditch 
open  and  unguarded  on  one  of  the  public 
Btreeta  of  Montgomery,  Into  which  appellee, 
while  crossing  the  street,  fell  and  sustained 
Injuries  complained  of.  The  original  com- 
plaint contained  six  counts.  The  first  count 
alleges  that  appellant,  through  and  by  itb 
servants  and  agents,  excavated  its  track  or 
dug  a  ditch  or  hole  In  the  street  at  the 
intersection  of  Washington  and  Baiubridge 
streets  In  the  city  of  Montgomery ;  that  said 
streets  were  public  highways  in  the  city  of 
Montgomery ;  and  that,  while  walking  along 
or  across  said  public  highway  at  a  point 
where  Washington  crosses  Balnbridge  street, 
she  fell  into  said  excavation  or  ditch  and 
was  greatly  bruised  and  injured;  that  her 
Injuries  were  suflTered  in  consequence  of  the 
negligence  of  defendant,  or  its  servants  or 
agents,  in  leaving  said  ditch  or  hole  without 
barricades  or  without  such  other  means  as 
are  usual  and  proper  to  guard  the  public  at 
night  from  falling  into  said  excavation  while 
passing  along  said  street  Demurrers  were 
sustained  to  the  second  count,  and  it  went 
out  The  third  count  contained  practically 
the  same  allegations  as  to  the  nature  and 
cause  of  the  Injury  as  the  first  count.  De- 
murrers were  sustained  to  the  fourth  count, 
and  it  went  out  Demurrers  were  sustained 
to  the  fifth  count,  and  it  went  out  The 
sixth  count  made  the  same  allegations  as 
to  the  character  of  Injury  received  and  the 
manner  in  which  it  was  received,  and  aver- 
red that  the  negligence  of  the  defendant  or 
its  servant  or  agent  consisted  in  leaving  said 
ditch  or  excavation  open  without  a  light  or 
other  things  to  give  warning  thereof. 

The  complaint  was  afterwards  amended 
by  adding  the  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  and 
fifteenth  counts.  The  court  gave  the  affirm- 
ative charge  for  the  defendant  as  to  the  sev- 
enth, ninth,  and  twelfth  counts.  The  eightli 
count  alleged  the  duty  on  appellant,  as  the 
operator  of  the  street  railway  over  the  streets 
of  Montgomery  and  at  the  point  mentioned, 
at  the  crossing  of  Washington  and  Bain- 
bridge  streets,  to  keep  the  part  of  the  street 
occupied  by  its  track  in  a  reasonably  safe 
state  of  repair  for  the  safe  passage  of  trav- 
elers over  it,  and  alleged  a  negligent  dlsre- 


Digitized  by 


Google 


Ala.) 


MONTOOMEBT  ST.  BT.  CO.  t.  SMITH. 


759 


gard  of  tUa  doty  by  permitting  an  excava- 
tion or  ditch  to  remain  in  tlie  same  imguard- 
•ed,  witliout  liglita  or  otlier  things  to  give 
warning  thereof.  The  tenth  count  alleges 
the  duty  of  appellant  to  keep  the  i>art  of  the 
streets  over  which  its  said  track  ran  in  safe 
repair  for  the  passage  of  travelers  over  it, 
and  a  disregard  of  that  dnty  by  excavating 
the  same  and  leaving  the  excavation  and 
negligently  failing  to  put  up  signals  or  lights 
upon  said  excavation.  Count  11  is  practical- 
ly the  same  as  the  tenth  count  The  thir- 
teenth count  alleges  the  duty  on  defendant  to 
keep  the  street  occupied  by  its  tracks  in  rea- 
sonable repair  for  the  safe  passage  of 
travelers  over  It,  and  that  a  contractor,  who 
was  constructing  or  repairing  said  track  for 
defendant,  made  an  excavation  and  n^II- 
gently  left  it  open  at  night,  without  proper 
lights  or  safeguards.  The  fourteenth  count 
sets  forth  an  ordinance  of  the  city  of  Mont- 
gomery which  requires  .any  street  railway 
company,  operating  any  line  of  street  rail- 
way within  the  corporate  limits  of  the  city 
of  Montgomery  or  within  the  police  jurisdic- 
tion thereof,  to  make  said  track  conform  to 
the  grade  of  the  streets  where  laid,  and  to 
keep  in  good  repair  all  that  part  of  the  street 
occupied  by  said  rails  and  tracks  and  for 
two  feet  on  either  side  of  said  track;  aver- 
ring that  the  defendant  operated  a  street 
railway  and  had  a  track  extending  from 
Balnbridge  street  to  Washington  street. 
In  the  city  of  Montgomery,  and  alleging  the 
duty  of  appellant  of  keeping  said  streets  so 
occupied  by  Its  tracks  and  the  two  feet  on 
either  side  thereof  in  reasonable  repair,  and 
alleging  that  said  tracks  and  the  street  two 
feet  on  either  side  thereof  were  out  of  re- 
pair by  reason  of  a  deep  hole,  ditch,  or  gully, 
which  had  been  negligently  left  open  by  de- 
fendant without  proper  guards,  lights,  or 
covering,  and  that  appellee  fell  In  and  was 
injured.  Count  16  sets  up  an  ordinance 
granting  the  right,  privilege,  power,  and 
authority  to  appellant  to  operate  and  main- 
tain an  additional  track  on  South  Bain- 
bridge  street,  in  the  city  of  Montgomery,  and 
setting  up  the  further  fact  that  this  right  and 
power  was  subject  to  all  the  conditions,  re- 
quirements, llmltationB,  and  regulations  un- 
der which  said  street  railway  is  now  operat- 
ing and  subject  to  any  ordinance  of  the 
city  of  Montgomery  now  in  existence  or 
which  may  hereafter  be  adopted  regulating 
the  operation  of  street  railways  In  said  city, 
and  averring  that  at  the  time  of  the  approval 
of  said  ordinance  there  was  another  ordi- 
nance of  the  city  of  Montgomery  in  full  force 
and  effect,  setting  out  the  ordinance  set  out 
in  the  fourteenth  count  and  alleging  the 
same  breach  of  duty  and  negligence  as  alleg- 
ed In  count  14.  There  was  demurrer  to  all 
of  these  counts,  sitecifylng  many  and  various 
grounds  of  demurrer.  The  demurrers  were 
sustained  as  to  counts  2,  4,  and  5  of  the 
original  comidalnt,  and  overruled  as  to  the 
otbetm. 


It  was  shown  that  the  witness  Ford  was 
city  engineer.  He  was  asked  by  the  plain- 
tiff "WlM>  got  the  permit  to  do  this  work  for 
the  city?"  He  answered:  "Mr.  Semmes  and 
Mr.  Scott  applied  for  a  permit  to  fix  the 
street  They  did  not  state  that  tlie  permit 
was  for  the  Montgomery  Street  Hallway. 
Mr.  Semmes  was  its  manager  at  that  time. 
I  do  not  know  what  position  Mr.  Scott  oc- 
cupied." 

The  court  In  its  oral  ctiarge  to  the  jury 
said:  "Ordinarily  an  indei>endent  contract- 
or, in  the  prosecution  of  the  work  secur- 
ed by  the  contract  between  talm  and  Ms 
employer,  t>eing  guilty  of  negligence,  the  em- 
ployer is  not  responsible  for  it  But  there 
is  a  very  important  modification  of  that 
proposition,  which  In  my  judgment,  as  a  mat- 
ter of  law,  takes  it  oitlrely  out  of  this  case; 
that  is  to  say,  that,  if  the  work  to  be  done 
Is  one  wlilch  in  Its  nature  is  intrinsically  or 
necessarily  accompanied  with  danger,  then 
the  employer  cannot  put  himself  behind  bis 
Independent  contractor.  In  a  case  of  tliat 
sort,  the  employer  and  the  independent  con- 
tractor are  both  equally  responsible,  and  the 
person  Injured  under  these  circumstances  has 
a  right  to  sue  one  or  the  other,  just  as  he 
pleases,  or  to  sue  both  of  them  If  he  pleases, 
and,  upon  establislilng  Ills  case  to  the  reason- 
able satisfaction  of  the  jury,  would  be  en- 
titled to  the  verdict"  Further  charging  the 
jury  orally,  the  court  said :  "It  was  the  duty 
of  this  defendant  and  whether  that  du^ 
arose  out  of  some  rule  at  common  law,  or 
whether  out  of  some  statutory  enactment  of 
the  city  oonncll  of  Montgomery,  It  makes  no 
difference,  the  duty  was  the  same;  and  it 
was  the  duty  of  this  defendant,  if  it  was 
operating  and,  using  that  railroad  track  there 
in  a  public  highway,  to  keep  so  much  of  the 
highway  as  lay  under  and  between  its  track 
In  safe  condition  of  repair."  '  Further  char- 
ging the  jury,  tlie  court  said:  "I  had  some- 
thing to  say  to  you  aibout  this  question  of 
independent  contractor,  and  I  stated  certain 
propositions,  having  In  mind  the  idea  that 
certain  charges  would  be  requested;  but  I 
find  they  have  not  been.  I  want  to  modify 
all  that  I  liave  said  to  you  in  regard  to  that 
question  in  tills  way:  I  state  to  you  now 
that  if  the  work  required  to  be  done  in  the 
r^air  and  rebuilding  of  this  road  was  in- 
trinsically or  necessarily  accompanied  by 
danger  to  pedestrians.  If  left  ungnarded  or 
unllghted  or  without  signals  at  night,  if  you 
shall  be  satisfied  from  the  evidence  tliat 
tliat  is  the  case,  then  this  defendant  cannot 
escape  liability  on  the  ground  tliat  its  agent 
in  the  rebuilding  or  repairing  of  that  rail- 
road was  an  independent  contractor.  Now, 
whether  or  not  this  excavation  required  by 
this  work  was  of  that  sort  or  not  under  the 
conditions  which  I  have  named,  is  a  question 
of  fact  which  in  the  present  state  of  tills  case 
I  submit  to  you  for  your  determination." 

To  defendant  charges  were  refused  as  fol- 
lowat 
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Charge  1:  "Tbe  court  charges  the  Jury 
that  If  the  plaintiff,  on  approaching  the  place 
where  she  sustained  her  injury,  If  there  was 
anything,  such  as  dCbrls,  lumber,  timber,  piles 
of  dirt,  etc.,  such  as  was  reasonably  cal- 
culated to  give  warning  that  tbe  earth  had 
been  excavated  at  that  point  it  was  then 
her  duty  to  be  on  the  lookout  to  detect  and 
arold  any  such  excavation,  and  If  she  failed 
to  do  this,  and  thereby  contributed  to  her  In- 
Jury  she  cannot  recover." 

Charge  2  was  the  general  affirmative 
charge.  Charge  3,  affirmative  charge  as  to 
fourteenth  count.  Charge  4,  affirmative 
charge  as  to  sixth  count  Charge  5  was  the 
affirmative  charge  as  fo  the  eighth  count 
Charge  7  was  the  affirmative  charge  as  to  the 
tenth  count  Charge  8  was  the  affirmative 
charge  as  to  the  eleventh  count  Charge  10, 
affirmative  charge  as  to  the  thirteenth  count 
Charge  11  was  the  affirmative  charge  as  to 
the  fifteenth  count  Charge  14,  general  af- 
firmative charge.  Charge  15,  affirmative 
charge  as  to  third  count  Charge  17,  affirm- 
ative charge  as  to  tbe  first  count. 

Charge  6:  "There  Is  no  evidence  in  this 
case  that  plaintiff  suffered  any  permanent 
injury  on  account  of  tbe  fall  testified  about" 

Charge  18:  "The  court  charges  the  Jury 
that,  if  they  are  reasonably  satisfied  from 
the  evidence  that  the  work  of  constructing 
the  street  railway  trade  at  the  Intersection  of 
Balnbrldge  and  Washington  streets  was  done 
under  the  supervision  and  direction  of  the 
city  engineer,  then  the  defaidant  would  not 
be  liable  for  any  injury  suffered  by  the  plain- 
tiff on  account  of  Uie  injuries  alleged  in  tbe 
complaint." 

Charge  16 :  "When  1  charge  you  that  the 
plaintiff  did  or  failed  to  do  anything  which 
contributed  to  her  injury,  I  do  not  mean  that 
what  she  might  have  done  or  failed  to  do 
was  the  sole  cause  of  her  injury.  It  would 
.be  sufficient.  If  such  conduct  on  her  part 
merely  contributed  to  her  injury,  to  prevent 
a  recovery  In  her  case." 

Charge  18:  "The  court  charges  the  Jury 
that  while  a  foot  traveler  upon  tbe  side- 
walks or  upon  crosswalks  provided  for  them, 
if  they  go  off  the  sidewalks  or  crosswalks 
for  foot  travelers,  it  is  their  duty  to  use  rea- 
sonable care  to  see  that  the  way  is  clear." 

Charge  19:  "The  court  charges  the  Jury 
that  If  they  are  reasonably  satisfied  from 
the  evidence  that  lights  were  placed  at  or 
near  the  place  where  the  Injui^  occurred, 
by  Tlmberlake  or  any  of  his  laborers,  on 
tbe  evening  of  May  17,  1903,  before  the 
Injury  occurred,  and  that  they  were  put  out 
thereafter  by  some  person  unknown  to  the 
defendant  and  not  connected  with  the  de- 
fendant, before  the  injury  occurred,  then  the 
defendant  would  not  be  liable." 

Charge  20:  "The  court  charges  the  Jury 
that  if  they  are  reasonably  satisfied  from  the 
evidence  that  the  work  of  constructing  the 
track  at  the  Intersection  of  Balnbrldge  and 
Washington  streets  was  done  by  one  Timber* 


lake  under  an  Independent  contract  with  the 
Montgomery  Street  Railway,  and  that  un- 
der said  contract  the  Montgomery  Street 
Ballway  had  no  right  or  authority  to  direct 
the  manner  of  the  work,  or  to  hire  or  dis- 
charge the  laborer,  or  to  do  anything  ex- 
cept to  Inspect,  and  pay  for  the  work  when 
completed,  then  the  Jury  should  find  tbe  ver- 
dict for  the  defendant" 

Charge  21:  "The  court  charges  the  Jury 
that  the  plaintiff,  while  walking  along  the 
sidewalk  on  Balnbrldge  street,  had  the  right 
to  assume  that  the  sidewalk  was  safe;  but 
when  she  stepped  off  the  sidewalk  into  the 
street  In  Washlngrton  street,  it  became  her 
duty  to  use  ordinary  care  to  look  and  see 
that  the  street  was  clear  and  safe." 

Charge  22:  "The  court  charges  the  Jury 
that  it  is  the  duty  of  any  person  walking 
along  the  highway  to  use  ordinary  care  to 
ascertain  whether  or  not  the  way  Is  clear." 

Charge  23:  "The  court  charges  the  Jury 
that  if  they  believe  tbe  evidence  the  plaintiff 
Is  not  entitled  to  recover  anything  for  doc- 
tor's bill  or  medical  attendance." 

Charge  24:  "The  court  charges  the  Jury 
that  tbe  work  of  constructing  the  track  of 
defendant  company  at  the  place  testified 
about  was  not  In  Itself  Intrinsically  'danger- 
ous." 

Charge  25:  "The  court  charges  the  Jury 
that  If  there  was  sufficient  light,  from  the 
street  lights  or  otherwise,  so  that  any  danger- 
ous or  unsafe  excavation  In  the  street  at 
the  Intersection  of  Washington  and  Baln- 
brldge streets  would  have  been  revealed  by 
said  lights,  and  they  shall  believe  from  the 
evidence  that  Mrs.  Smith  knew  the  place  in 
question  or  had  reason  to  believe  that  it  did 
exist,  then  it  was  her  duty  under  tbe  law 
to  be  on  the  lookout  to  watch  to  detect  it 
and  avoid  It,  and  If  she  failed  so  to  do  and 
thereby  contributed  to  her  Injury,  she  cannot 
recover." 

There  was  Judgment  for  plaintiff  in  the 
sum  of  ^8. 

.  Steiner,  Crum  &  Well,  for  appellant  Hill, 
Hill  &  Whiting,  for  appeUee. 

SIMPSON,  J.  This  was  a  suit  brought  by 
the  ai^ellee  against  the  appellant  for  dam- 
ages'claimed  to  have  resulted  from  injuries 
received  by  her  in  falling  into  an  excavation 
which  had  been  made  upon  one  of  the  streets 
of  Montgomery  In  tbe  work  of  changing  the 
tracks  of  appellant  The  demurrers  to  counts 
1,  8,  6,  8,  10,  11,  IS,  14,  and  16  were  properly 
overruled.  Said  counts  do  not  charge  dis- 
junctively two  causes  of  action.  Highland 
Avenue. &  Belt  Ry.  Co.  v.  MlUer,  120  Ala. 
535,  24  South.  956.  Nor  were  said  counts 
liable  to  the  further  objection  that  the  city 
ordinance  could  not  create  a  civil  right  baaed 
on  tbe  negligence  of  one  failing  to  obey  It 
The  fact  that  the  dty  required  the  defendant 
to  keep  the  street  In  repair  did  not  make  it 
any  the  less  liable  for  negligence  in  leaving 
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an  excavation  without  the  lunal  Bafegnards. 

The  question  to  the  witness  Ford  as  to 
who  got  the  permission  to  make  the  excava- 
tion, and  the  answer  thereto,  were  proi)erIy 
admitted,  as  It  was  a  proper  clrcumstanot  to 
go  to  the  Jury,  In  order  to  determine  whether 
the  defendant  was  the  party  having  the  work 
done;  and,  while  the  answer  may  not  prove 
the  fact  conclusively,  It  was  proper  evidence 
for  the  Jury.  Semmes  being  stated  to  be  the 
general  manager  of  the  defendant  company, 
and  the  witness  stating  that  he  did  not  know 
what  position  Scott  occupied,  the  evidence 
as  to  Semmes  was  clearly  admissible,  and 
he  could  not  answer  the  question  without  In- 
cluding Scott 

There  was  no  error  In  admitting  the  city 
ordinance  in  evidence.  Elyton  Land  Oo.  v. 
Mlngea,  S»  Ala.  S22,  680,  7  South.  666.  On 
the  same  authority  we  hold  that  there  was  no 
error  In  permitting  the  Introduction  of  sec- 
tion 767  of  the  City  Coda  The  ordinance 
was  sufficiently  proved.  Code  Ala.  1800,  I 
1822.  It  cannot  be  said  that  this  ordinance 
related  only  to  the  tracks  already  laid  and 
being  operated,  and  not  to  additional  tracks 
to  be  laid.  Whenever  the  street  car  com- 
pany took  possession  of  that  portion  of  the 
street  for  the  purpose  of  laying  a  track,  it 
was  "occupied  by  It";  and,  even  If  so  strict  a 
construction  as  tiie  appellant  contends  for 
could  be  adopted,  the  evidence  In  this  case 
shows  that  the  cross-ties  and  tracks  were 
laid  at  the  point  where  complainant  fell, 
and,  Irrespective  of  the  ordinance,  when  a 
street  railway  company  takes  possession  of 
a  portion  of  the  street  for  the  purpose  of 
building  and  operating  a  railway  under  a 
franchise,  it  necessarily  assumes  the  duty  to 
the  public  to  keep  that  part  of  the  street 
occupied  by  It  free  from  pitfalls,  in  such  con- 
dition as  not  to  be  dangerous  to  the  travel- 
ing public.  27  Am.  &  Bng.  Bncy.  Law  (2d 
Bd.)  p.  39;  Nellls,  Street  Railway  Accident 
Law,  p.  490;  Nellls,  Street  Surface  Railways, 
p.  260;  Id.  p.  263,  i  IB. 

The  cases  referred  to  In  the  latter  part  of 
the  opinion  In  the  case  of  North  Birmingham 
Railway  Co.  v.  Calderwood,  89  Ala.  266,  7 
South.  3fl0,  18  Am.  St.  Rep.  105,  to  the  effect 
that  a  dty  ordinance  will  not  be  permitted 
to  create  a  civil  right  in  favor  of  third  per- 
sons, based  on  the  evidence  of  one  falling  to 
obey  It,  have  no  application  to  the  present 
case.  Those  were  cases  based  on  a  dty 
ordinance  requiring  parties  to  remove  snow 
from  the  sidewalk  abutting  their  premises, 
and  the  reason  given  for  nonliability  was 
that  the  defendant  had  no  agency  In  placing 
the  snow  there  and  the  requirements  of  the 
ordinance  were  merely  to  force  the  property 
owner  to  perform  a  duty  which  devolved  on 
the  dty  Itself,  and  authorizing  the  city  to  do 
it  at  his  expense  if  he  failed.  The  distinc- 
tion was  drawn  In  those  cases  between  such 
a  case  and  one  in  which  the  defendant  had 
created  the  nuisance  himself.  Flynn  v. 
Canton,  17  Am.  Rep.  603,  612,  613;  Heeney  T. 


Sprague,  28  -  Am.  Rep.  602,  607;  Klrby  v. 
Boylston,  74  Am.  Dec.  682.  On  the  other 
hand,  our  own  court  has  held  that  a  failure 
to  comply  with  the  requirements  of  a  dty 
ordinance  which  Is  reasonable  is  per  se  negli- 
gence. S.  &  N.  Ala.  Ry.  Oa  v.  Donovan,  84 
Ala.  141,  147,  4  South.  142.  This  Is  not  a 
liability  on  the  contract  made  with  the  dty, 
but  a  liability  for  a  tort  committed,  under  the 
license  of  the  contract,  which  has  resulted 
in  Injury  to  another.  Elyton  Land  Co.  v. 
Mlngea,  89  Ala.  630,  7  South.  666. 

That  part  of  the  oral  charge  marked  "A," 
In  connection  with  the  modification  of  It  sub- 
sequently made,  was  not  erroneous,  but  for  a 
reason  a  little  different  from  that  given  by 
the  court  According  to  the  authorities  there 
are  two  exceptions  to  the  general  rule  as  to 
the  nonliability  of  the  principal  for  the  acts 
of  an  Independent  contractor;  thoafirat  being, 
as  stated  by  the  court,  where  the  work  to 
be  done  Is  "Intrinsically  dangerous,  however 
skillfully  performed,"  and  the  second,  where 
the  "employer  owes  certain  duties  to  third 
persons  or  the  public,"  In  which  case  "he 
cannot  relieve  himself  from  liability,  to  the 
extent  of  that  duty,  by  committing  the  work 
to  a  contractor."  Woods'  Master  &  Servant 
(2d  Ed.)  p.  616,  §  316;  Mayor  &  Aldermen  of 
Birmingham  v.  McCary,  84  Ala  472,  4  South. 
G30.  See,  also,  the  able  and  exhaustive  dis- 
cussion of  this  principle  by  Parker,  0.  J.,  in 
Deming  v.  Terminal  Ry.  of  Buffalo,  169  N. 
Y.  1,  61  N.  E.  983,  88  Am.  St  Rep.  521,  In 
which  the  Chief  Justice  states  that  a  rail- 
road company,  "having  accepted  the  privi- 
leges and  benefits  conferred  upon  It  •  •  • 
necessarily  took  with  them  all  the  obliga- 
tions and  liabilities  in  respect  to  the  high- 
way which  Its  absolute  dominion  over  it  for 
the  purpose  of  carrying  It  across  the  railroad 
track  made  necessary,  among  which  was  the 
duty  of  BO  guarding  the  obstructions  to  the 
highway  which  were  made  under  its  direc- 
tion as  to  save  passers-by  from  injury."  As 
before  stated.  In  the  case  now  before  the 
court  the  defendant  owed  a  duty  to  the  pub- 
lic to  keep  the  part  of  the  street  occupied 
by  it  in  a  safe  condition,  and  It  could  not  es- 
cape liability  by  committing  the  work  to  a 
contractor.  This  principle  differentiates  this 
case  from  that  of  Chattahoochee  &  Gulf  Ry. 
V.  Behrman,  138  Ala.  508,  35  South.  132, 
where  the  Injury  was  to  a  private  lot  and 
also  from  the  case  of  Massey  v.  Oates  (Ala.) 
39  South.  142,  where  the  owner  was  a  private 
citizen  owing  no  special  duty  to  the  public 
to  keep  the  street  in  repair.  In  that  case, 
also,  McClellan,  C.  J.,  in  referring  to  the  first 
exception,  draws  a  distinction  between  a  case 
like  that  where  the  Injury  resulted,  not  from 
doing  of  the  thing  which  the  contractor  had 
been  employed  to  do,  and  a  case  like  this, 
where  injury  resulted  from  the  thing  which 
the  contractor  had  been  employed  to  do,  to 
wit  to  dig  the  excavation  In  the  street  Mas- 
sey V.  Dates,  supra. 

Charge  1,  requested  by  the  defendant  was 
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properly  refused.  It  was  confpslug.  There 
was  no  error  in  refusing  to  gire  tlie  general 
charge  requested  by  the  defendant  From 
what  has  been  said  as  to  the  liability  of  the 
defendant  to  keep  the  place  In  question  In 
safe  condition,  the  affirmatlTe  charges,  re- 
quested as  to  counts  1,  S,  6,  8,  10,  11,  13,  14, 
and  15,  respectively,  were  properly  refused. 
Under  the  principles  declared  the  contractor 
was  the  agent  of  the  defendant 

Charge  C,  requested  by  the  defendant,  was 
properly  refused.  The  court  cannot  be  re- 
quired to  declare  to  the  Jury  that  there  was 
no  evidence  of  a  particular  fact  JefCerson 
T.  State,  110  Ala.  89,  92,  20  South.  434. 

Charge  13,  requested  by  the  defendant,  was 
properly  refused.  The  fact  that  the  city  en- 
gineer might  have  been  looking  after  the 
work  did  not  release  the  defendant  from  the 
duty  resting  upon  it  to  keep  that  part  of  the 
street  in  safe  condition. 

Charge  16,  requested  by  the  defendant  was 
properly  refused.  It  was  calculated  to  con- 
fuse the  jury.  It  was  liable  to  the  construc- 
tion that  the  court  had  charged  them  that 
the  plaintiff  had  done  or  had  failed  to  do 
something  which  contributed  to  her  injury. 

Charge  18  was  properly  refused.  It  was 
abstract  because  the  evidence  was  not  con- 
tradicted that  the  plaintiff  was  crossing  the 
street  at  a  regular  crossing  when  the  acci- 
dent occurred. 

Charge  19  was  propwly  refused.  There 
was  no  evidence  tending  to  show  that  any 
light  had  been  placed  at  the  place  that  even- 
ing, or  that  any  one  had  extinguished'  any  of 
them.  The  man  whom  Tlmberlake  said  he 
had  employed  to  put  lights  on  the  work  gen- 
erally was  not  produced.  Tlmberlake  him- 
self could  not  say  they  were  there,  and  if 
they  had  been  there  and  extinguished  the 
lanterns  still  would  have  been  there.  The 
charge  was  abstract 

Charge  20  was  properfy  refused,  as  the 
principle  referred  to  does  not  apply  where 
the  duty  rests  on  the  defendant  to  keep  the 
place  in  a  safe  condition,  as  heretofore 
shown. 

Charge  21  was  properly  refused  for  the 
reason  given  as  to  charge  18,  and  because  it 
was  calculated  to  mislead  the  Jury  by  making 
the  impression  that  greater  care  was  requir- 
ed when  off  the  sidewalk  than  when  on  it 
"The  doctrine  of  heedlessness  and  lnat> 
tentlon,  as  generally  understood,  by  neglect 
to  use  reasonable  care,  does  not  arise  when 
a  person  has  the  legal  right  to  presume  that 
he  may  proceed  with  safety,  and  no  facts  or 
circumstances  are  brought  to  his  notice  cal- 
culated to  excite  attention  or  care.  A  person 
traveling  on  the  sidewalk  of  a  municipal  cor- 
poration in  daytime  Is  not  required  to  be  on 
the  lookout  for  obstructions,  nor  is  he  re- 
quired to  feel  his  way  at  night  He  may  as- 
sume that  they  are  in  proper  condition  for 
public  travel."  Mayor  &  Aldermen  of  Bir- 
mingham V.  Tayloe,  105  Ala.  178,  16  South. 
57a 


Charge  22,  requested  by  ^be  defendant,  was 
properly  refused  for  die  same  reason.  As 
shown  by  said  authority.  It  is  not  the  duty  of 
a  traveler  to  "ascertain  whether  or  not  the 
way  Is  clear,"  though  it  is  his  duty,  after 
ascertaining  that  there  is  an  obstruction,  to 
exercise  ordinary  care  to  avoid  injury. 

Charge  23  should  have  been  given.  The 
evidence  does  not  show  whether  the  credit 
was  given  to  the  husband  or  to  the  wife,  and 
in  the  absence  of  proof  the  presumption  is 
that  the  credit  was  given  to  the  husband. 

Charge  2S,  requested  by  the  defendant 
should  liave  been  givent  If  the  plaintiff 
knew  of  the  dangerous  excavation  In  the 
street,  or  had  reason  to  believe  that  It  ex- 
isted, it  was  her  dnty,  on  approaching  the 
place,  to  look  for  it  and  to  avoid  It 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

HARALSON,  TYSON,  and  ANDERSON, 
JJ.,  concur. 


TUTWILER  COAL,  COKE  &  IRON  CO.  v. 
NICHOLS. 

(Supreme  Court  of  Alabama.    Dec.  21.  1905.) 

1.  LntrrATTOH  of  AonoRS — ^Watkb  CoxTBSEa — 

POLLtmON. 

An  action  for  injuries  fb  a  lower  riparian 
proprietor  by  poUntion  of  a  wats-  course  is 
within  Code  1^6,  S  2S01,  snbd.  6,  limiting  the 
actions  for  any  injury  to  the  person  or  rifrbts 
of  another,  not  arising  from  contract  and  not 
otherwise  specially  enumerated,  to  one  year, 
BO  that  plaintiff  is  only  entitled  to  recover  dam- 
Bges  which  accraed  within  a  year  prior  to  the 
commencement  of  the  action. 

2.  Watbm  Am  Watkb  CorrasEs — Poucdtioit — 
Damaoes — Evmxirca. 

In  an  action  by  a  lower  riparian  proprietor 
for  the  pollution  of  a  water  course,  evidence 
of  the  condition  of  the  atreams  prior  to  the 
twelve  months'  limitation  period  within  which 
plaintiff  was  entitled  to  recover  damages  and 
subsequent  to  the  commencement  of  the  action 
was  admissible  for  the  purpose  of  showing  tiie 
effect  of  the  pollution,  If  any,  on  plaintiff's  land 
and  in  the  river. 
8.  Saiib— Cbofb. 

In  an  action  by  a  riparian  proprietor  for 
the  pollution  of  a  water  course,  evidence  of  the 
kind  of  crops  plaintiff  raised  on  his  lands  and 
their  value  was  admissible,  as  tending  to  show 
the  nature  and  character  of  the  land  and  the 
crops  it  was  adapted  to,  as  bearing  on  the  ques- 
tion of  its  valne. 

4.  Same — Health  of  PtArwriFF'B  Fakilt— 
Odobs. 

In  an  action  for  pollution  of  a  water  course 
by  the  waste  from  defendant's  coal  washer,  evi- 
dence showing  that  the  health  of  plaintiff's  fam- 
ily bad  been  affected  and  that  there  was  an 
odor  from  the  river  was  admissible. 

5.  Saio— Fish. 

Where  plahitiff  sued  to  recover  damages 
for  the  pollution  of  a  water  course,  evidi^ce 
that  fish  had  decreased  in  the  stream  and  that 
plaintiff's  catch  had  not  been  as  great  since 
the  operation  of  defendant's  coal  washer,  whidi 
was  alleged  to  have  polluted  the  stream,  and 
that  dead  fish  were  discovered  in  the  stream, 
was  admissible,  though  plaintiff  had  no  tiUe  to 
the  fish  in  the  stream  until  caught 
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6.  TuAL— RviDBKCE — Motion  to  Strike. 

It  is  within  the  discretion  of  the  court  to 
orprrule  a  motion  to  exclude  eTidence  intro- 
diirod.  where  no  objection  was  made  to  the 
evidence  or  to  the  question  calling  therefor. 

7.  Watebb  and  Watkb  ComsES — PoLLtmoif 

— EiTIDENCE. 

Where,  in  an  action  hy  a  riparian  propri- 
.etor  for  the  pollntlon  of  a  water  course,  he 
proved  the  purchase  of  certain  land  adjoining 
his  riparian  land,  the  whole  forming  one  farm, 
the  deed  to  such  additional  land  was  admissible, 
though  no  part  thereof  was  riparian. 

8.  Tbiax — ^Abstract  IirsTBiTCTioirs — Refusal 

Where,  in  an  action  for  pollution  of  a 
water  course,  there  was  no  proof  that  plaintiff's 
fish  traps  were  constructed  in  violation  of  law, 
an  instruction  on  the  hypothesis  that  the  traps 
were  so  constructed  was  properly  refused  aa 
abstract, 
fl.  LrjfiTATiow   OF    Aenows  —  Pollutiow   of 

WaTEB    COUBSB — IKBTBUCTIONB. 

In  a  suit  by  a  riparian  proprietor  for  pol- 
lution of  a  water  course,  it  was  error  for  the 
court  to  refuse  to  charge  that  plaintiff  ooald  not 
recover  for  any  damages  done  to  him  or  his  land 
by  defendant  for  more  than  a  year  prior  to  the 
bringing  of  suit. 

10.  Watebs  and  Water  CovtiBEB — PoLLvnon 

— ACTIOW — IlTSTBDCnOITS. 

In  an  action  by  a  riparian  proprietor  for 
pollution  of  a  water  course,  a  request  to  charge 
that  if  plaintiff's  lands  had  been  as  greatly  In- 
jured by  deposits  of  refuse  and  delefertous 
matter  prior  to  a  specified  date,  and  the  waters 
of  the  river  had  been  rendered  as  impure  aa 
they  were  at  the  time  suit  was  brought,  plain- 
tiff could  not  recover,  was  erroneous  and  prop- 
erly refused. 

11.  Same — FEKUAincNT  Injvbies. 

Where,  in  an  action  by  a  riparian  propri- 
etor for  pollution  of  a  water  course,  there  was 
no  evidence  of  loss  of  crops  by  deposits  or  over- 
flow, but  the  evidence  was  tnat  the  land  was 
rendered  less  productive  by  reason  of  such  de- 
posits and  that  plaintiff  was  permanently  in- 
jured thereby,  it  was  error  for  the  court  to  re- 
fuse to  charge  that,  if  the  Jury  believe  from 
the  evidence  that  the  injuir  to  plaintiff's  land 
was  permanent,  there  could  be  no  recovery  so 
far  as  his  lands  were  concerned  in  the  loss  of 
crops,  but  only  for  the  permanent  injury. 

Appeal  from  City  Court  of  Birmingham; 
C  W.  Ferguson,  Judge. 

"Not  officially  reported." 

Action  by  R.  B.  Nlcbols  against  the  Tnt- 
wiler  Coal,  Coke  A  Iron  Company.  From  a 
Judgment  for  plalntlfl,  defendant  appeals. 
Reversed. 

The  following  charges  were  refused  to  de- 
fendant: "(1)  I  charge  yon,  gentlemen  of  the 
Jury,  that  If  you  believe,  from  the  evidence, 
that  the  plaintiff's  fish  trap  Is  not  so  con- 
structed as  to  permit  fish  to  pass  through  or 
aroond  same,  you  can  find  no  damages  to  plain- 
tiff on  account  of  Injury  to  his  fishery.  (2) 
I  charge  you,  gentlemen  of  the  jury,  that  in 
this  case  there  can  be  no  recovery  by  the 
plaintiff  In  this  case  for  any  damages  done 
to  bim  or  his  lands  by  defendant  for  more 
than  one  year  prior  to  the  bringing  of  this 
suit.  (3)  I  charge  you,  gentlemen  of  the  Jury, 
tbat  It  you  believe,  from  the  evidence,  that 
prior  to  August,  19Q1,  the  pialntUTs  lands  had 
been  as  greatly  injured  by  deposits  of  refuse 
and  deleterious  matter,  and  the  waters  of  the 


river  had  been  rendered  as  impure  as  they 
were  at  the  time  this  suit  was  brought,  plain- 
tiff cannot  recover.  (4)  I  charge  you,  gentle- 
men of  the  jury,  tliat  If  you  believe,  from  the 
evidence,  that  the  Injury  to  plaintiff's  land 
is  permanent,  there  oan  be  no  recovery  by 
plaintiff,  BO  far  as  his  lands  are  concerned, 
for  the  loss  of  crops,  but  only  for  the  perma- 
nent injury  to  his  lands." 

Benners  &  Benners,  for  appellant  Frank 
S.  White  &  Sons,  for  appellee. 

DENSON,  J.  Action  on  the  case  by  B.  B. 
Nichols,  plaintiff,  against  the  Tutwiler  Coal, 
Coke  &  Iron  Company,  defendant,  to  recover 
damages  for  the  pollution  of  a  stream  of 
water  and  alleged  injuries  to  realty.  Plain- 
tiff owned  a  tract  of  land  in  Jefferson  county 
through  which,  or  by  the  side  of  which,  flowed 
the  Little  Warrior  river.  Five  Mile  creek 
and  Village  creek  are  tributaries  of  Little 
Warrior  river.  Plaintiff's  land  was  located 
down  the  river,  between  five  and  seven  miles 
distant  from  the  month  of  Five  Mile  creek, 
and  two  miles  distant  from  the  mouth  of 
Village  creek.  Plalntlfl  owned  the  surface  of 
the  lands  alleged  In  the  complaint  as  belong- 
ing to  him.  The  minerals  underneath  belonged 
to  another  party.  On  Prude  Branch,  which 
flowed  Into  Five  Mile  creek,  the  defendant 
<q>erated  a  coal  washer  of  400  tons  capacity 
per  day.  The  washer  was  near  the  defend- 
ant's coal  mine.  The  coal  was  carried  from 
defmdant's  mine  and  put  into  the  washer 
after  being  ground  up,  and  was  subjected  to 
the  action  of  water,  which  separated  the  coal 
from  the  impurities  in  it,  and  the  water  and 
impurities  flowed  from  the  washer  back  into 
Prude  Branch.  The  washer  was  constructed 
on  the  branch  in  1887.  There  are  10  other 
coal  washers,  belonging  to  other  companies, 
located  on  Five  Mile  creek  and  its  tributaries, 
and  6  on  Village  creek.  All  of  them  were 
constructed  in  a  period  ranging  from  1893  to 
1900.  The  capacity  of  all  the  washers  on 
Five  Mile  creek  and  its  tributaries,  including 
defendant's  washer,  was  7,S00  tons  daily. 
The  complaint  does  not  refer  to  any  washer 
except  the  defendant's.  It  is  averred  in  the 
complaint  that  Little  Warrior  river  naturally 
furnished  a  large  supply  of  constantly  flow- 
ing, pure,  and  wholesome  water ;  that  much 
of  plaintiff's  land  is  overflowed  by  the  river. 
It  f lu-ther  shows  that  the  defendant  placed  oi 
caused  to  be  placed  in  the  channel  of  the 
river,  or  the  tributaries  thereof,  above  plain- 
tifl'B  land,  large  quantities  of  waste,  refuse, 
and  poisonous  matter  from  its  mines  or  other 
industries,  and  that  said  waste,  refuse,  and 
poisonous  matter  was  carried  by  the  water  of 
the  river  down  to  and  deposited  on  plalntlfTs 
land,  rendering  the  land  less  productive,  more 
difficult  to  cultivate,  polluting  the  stream,  etc. 

The  demurrer  filed  to  the  amended  com- 
plaint was  overruled.  The  overruling  of  the 
demurrer  is  assigned  as  error,  but  the  ap- 
pellant in  its  brief  only  insists  on  the  seventh 
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ground  of  tbe  demurrer  to  the  tbird  count 
Construing  the  count  as  a  whole.  It  Is  obTlonn 
that  the  demurrer  was  not  well  made.  Tbe 
principles  of  law  which  underlie  and  control 
the- case  In  Its  main  features  have  been  so 
explicitly  stated  and  elaborately  discussed 
in  tbe  cases  of  Tennessee  Coal,  Iron  &  Ry. 
Co.  V.  Hamilton,  100  Ala.  252,  14  South.  167, 
46  Am.  St  Rep.  48,  Drake  v.  Lady  Bnsley 
Coal,  Iron  &  Ry.  Co.,  102  Ala.  601,  14  South. 
749,  24  L.  B.  A.  64,  48  Am.  St  Rep.  77,  and 
in  the  cases  referred  to  In  those  cases,  that 
we  deem  It  unnecessary  to  enter  again  upon  a 
discussion  of  them. 

Tbe  case  was  tried  cm  tbe  general  issue  and 
a  plea  of  the  statute  of  limitations  of  one 
year  filed  by  tbe  defendant  Tbe  evidence 
was  In  conflict  npon  tbe  question  as  to  wheth- 
er tbe  washer  of  the  defendant  caused  any 
damage  to  the  plaintiff  and  also  upon  the  ex- 
tent of  the  damage.  The  action  is  case,  and 
with  respect  to  the  statute  of  limitations  it 
falls  under  subdlTlsion  6  of  section  2801  of 
the  Code  of  1896.  Damages  which  accrued 
more  than  a  year  prior  to  the  commencement 
of  tbe  suit  are  not  recoverable.  "But  much 
latitude  and  discretion  are  allowed  to  Juries 
in  the  separation  of  damages  accruing  within 
tbe  12  months  from  those  suffered  before  that 
time."  Hughes  v.  Anderson,  68  Ala.  280,  44 
Am.  Rep.  147;  Stein  v.  Burden,  24  Ala.  130, 
60  Am.  Dec.  453;  Drake  v.  Lady  Ensley  Coiil,* 
Iron  &  Ry.  Co.,  102  Ala.  501,  14  South.  749, 
24  L.  R.  A.  64,  48  Am.  St  Rep.  77 ;  Roundtree 
V.  Brantley,  84  Ala.  544,  73  Am.  Dec.  470; 
Polly  V.  McCall.  87  Ala.  20;  Central  of 
Georgia  B.T.  ▼.  Windham,  126  Ala.  552,  28 
South.  892. 

Tbe  action  was  commenced  August  7,  1902, 
and  the  plaintiff  could  recover  for  only  such 
damages  as  he  suffered  within  the  12  months 
prior  to  that  date ;  but  evidence  of  tbe  condi- 
tion of  the  streams  prior  to  tbe  12-month 
period  and  subsequent  to  tbe  commencement 
of  tbe  suit  was  relevant  and  competent  for 
tbe  purpose  of  showing  tbe  effect  of  the  de- 
posits, if  any,  on  the  land  and  in  the  river. 
Stein  V.  Burden,  supra ;  Polly  v.  McCall,  su- 
pra ;  C.  of  O.  Ry.  ▼.  Windham,  supra. 

The  evidence  of  the  plaintiff  with  reference 
to  the  kind  of  crops  that  be  raised  on  the 
lands  and  their  value  was  competent  as  tend- 
ing to  show  the  nature  and  character  of  tbe 
land  and  what  it  was  adapted  to,  as  shedding 
light  on  the  question  of  its  value. 

In  estimating  plaintifTs  damages,  comfort 
of  occupation  of  the  lands  was  proper  to  be 
considered  by  tbe  Jury ;  "hence,  If  the  stream 
was  polluted  by  the  defendant's  act  it  was 
competent  to  show  whether  the  health  of 
plaintiff's  family  had  been  affected.  This 
was  within  the  allegations  of  tbe  complaint 
Tenn.  Coal,  Iron  tt  Ry.  v,  Hamilton,  supra. 
It  was  also  competent  in  this  respect  to  show 
tbe  odor  of  the  river,  if  any. 

Notwithstanding  the  fact  that  the  plaintiff 
bad  no  title  in  fish  In  tbe  stream  until  they 
were  caught  It  was  competent  and  relevant 


evidence  that  tbe  flsb  had  decreased  In  tbe 
stream  and  that  plaintiff's  catch  bad  not  been 
as  great  since  the  operation  of  the  washer; 
also  that  dead  fish  were  discovered  in  tbe 
stream.  This  result  of  course,  must  bare 
been  traced  to  the  pollution  of  the  stream,  or 
it  would  not  benefit  plaintUTs  case ;  but  this 
was  not  within  the  objection  made  by  the  de- 
fendant 

If  brief  of  counsel  makes  it  Buffidoitly 
clear  that  tbe  eleventh  assignment  of  error 
is  insisted  upon,  it  is  sufficient  answer  to  It 
that  the  motion  to  exclude  the  evidence  rested 
in  tbe  discretion  of  tbe  court  Where  objec- 
tion is  not  made  to  the  evidence  or  to  the 
question  calling  for  it  It  is  not  a  matter  of 
right  in  tbe  party  against  whom  it  is  given  to 
have  the  evidence  excluded  on  motion.  Payne 
V.  Long,  121  Ala.  385,  25  South.  780 ;  BlUlngs- 
lea's  Case,  96  Ala.  126, 11  South.  409;  UcCal- 
man  Case,  96  Ala.  98,  11  South.  408.  More- 
over, tbe  evidence  of  the  plaintiff  showed  that 
while  the  river  did  not  touch  the  20  acres  pur- 
chased of  Elizabeth  Nichols,  yet  this  20  acres 
adjoined  the  other  lands  and  tbe  whole  form- 
ed one  farm,  and  the  river  did  run  through 
a  part  of  each  of  the  other  tracts.  This, 
we  think,  rendered  the  deed  from  Elizabeth 
Nichols  conveying  20  acres  of  tbe  land  to 
plaintiff  competent 

This  brings  us  to  the  consideration  of  the 
charges  refused  to  the  defendant  It  cannot 
be  affirmed  ajs  ihatter  of  law  that  the  defend- 
ant did  not  place  or  cause  to  be  placed  in  the 
river  or  the  tributaries  thereof  dSbris  and  ref- 
use matter  thrown  off  from  washing  the  coal 
by  tbe  washer,  and  on  all  other  questions 
the  evidence  was  In  conflict;  bence  tbe  af- 
firmative charge  was  properly  refused. 

Charge  1,  refused  to  the  defendant  was 
formulated  with  respect  of  section  5587  of  the 
Code  of  1890,  which  makes  it  a  misdoneanor 
for  any  i)er8on  by  means  of  dams,  trape,  or 
other  obstructions  to  prevent  the  passage  of 
fish  up  tbe  waters  of  any  river  or  cre^  In 
this  state.  Tbe  statute  provides  that  it  shall 
not  be  so  construed  as  to  prevent  tbe  intro- 
duction of  traps  or  other  means  of  cattdting 
fish  in  such  rivers  or  creeks.  There  is  no 
evidence  in  the  case  tending  to  show  that  the 
plalntUTs  trap  was  constructed  in  violation 
of  the  law.  The  charge  was  abstract  and  for 
this  reason,  if  for  no  other,  was  properly  re- 
fused. 

Charge  2,  refused  to  tbe  defendant.  Invoked 
the  statute  of  limitations  of  one  year.  We 
see  no  objection  to  the  verbal  conatmctlon  of 
tbe  charge,  nor  was  it  abstract  One  year  is 
tbe  limitation  to  recoverable  damages  In  the 
action.  Tbe  court  erred  in  refusing  the 
charge.  Stein  v.  Burden,  24  Ala.  180,  60  Am. 
Dec.  453;  Polly  ▼.  McCall,  87  Ala.  20;  C 
of  G.  Ry.  Co.  V.  Windham,  supra. 

Charge  3  of  the  defendant's  series  was  ob- 
viously bad  and  there  was  no  error  In  the  re- 
fusal of  it  The  evidence  did  not  tend  to 
show  that  plaintiff  lost  a  crop  or  crops  by 
the  deposits  or  overflow;    but  its  tendency 
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was  to  show  tbat  by  the  deposits  and  orer- 
flow  tbe  land  was  rendered  less  fertile  and 
prodnetlTe,  so  tbat  the  yield  was  diminished. 
This  tended  to  show  permanoit  injury  to 
tbe  land,  and,  if  the  land  was  permanently 
Injured  in  that  way,  plaintiff's  damages 
sbonld  have  been  based  on  such  permanent 
Injnry.  In  this  view  of  tbe  case  charge  4,  re- 
fused to  defendant,  ahonid  hare  been  given. 

We  have  considered  all  the  errors  assigned 
that  bare  been  Insisted  upon  in  the  brief  of 
counsel  for  appellant  except  tbe  overruling 
of  the  motion  for  a  new  trial.  As  the  Judg- 
ment must  be  reversed  for  the  error  in  re- 
fusing charges  2  and  4,  we  deem  it  unneces- 
sary to  consider  that  assignment  of  error. 

Reversed  and  remanded. 

TYSON,  SIMPSON,  and  ANDBBSON,  33.. 
concur. 


MOREOW  V.  STATE. 
(Supreme  Court  of  Alabama.    May  II,  190S.) 

Cbiuinai.  Law— AppeaI/— Findings  on  Mo- 
tions—Review— Absxncx  OF  Evidence. 
The  Supreme  Court  on  appeal  will  not 
disturb  tbe  findings  of  the  trial  court  on  motions 
of  defendant  based  on  alleged  facts  dehors  the 
record,  where  tbe  evidence  on  which  they  were 
tried  la  not  in  the  record. 

[Ed.  Note. — For  cases  in  oolnt,  see  vol.  15, 
Gent.  Dig.  Criminal  Law,  S  2088.] 

Appeal  from  Criminal  Court,  Jefferson 
County;  Dan  Green,  Judge. 

"Not  officially  reported." 

Dick  Morrow  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

George  Bondurant,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

McCLBLLAN,  C.  J.  The  motions  of  the 
-defendant  Improperly  shown  by  the  record 
are  based  on  alleged  facts  dehors  tbe  record, 
and  they  were  tried  on  their  merits  on  evi- 
dence adduced  before  the  court.  No  bill  of 
«xceptlon8  was  taken,  and  the  evidence  which 
was  before  the  criminal  court  Is  not  before 
ua  Of  course,  all  other  questions  aside,  we 
-cannot  affirm  tbat  the  trial  court  erred  in 
finding  upon  that  evidence  that  the  allega- 
tions of  the  motions  had  not  been  proved. 

Affirmed. 

TYSON,  DOWDELL,  and  DENSON,  JJ., 
-concur. 


WALTER  et  aL  V.  MOSELEY  et  aL 
-(Supreme  (^urt  of  Alabama.    May   11,  1905.) 

Appeai^-Revisw— RKrxBXNOB— FiNDinoa   or 

Reoisteb. 

The  same  effect  is  to  be  accorded  a  regis- 
ter's finding  as  the  verdict  of  a  jury,  and  where, 
from  tbe  evidence,  different  persons  equally 
impartial  and  intelligent  might  entertain  differ- 
ent opinions,  the  finding  ought  not  to  be  dis- 
turbed. 

[Ed.   Note. — For  cases  in  point,   see  vol.  8, 
Oat.  Dig.  Appeal  and  Error,  (|  4008-40ia] 


Appeal  from  City  Court  of  Montsomery; 
A.  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  betweoi  J.  D.  Walter  and  others, 
and  Arthur  Moseley  and  another.  From  tbe 
decree,  Walter  and  others  appeal.    Affirmed. 

Gunter  &  Ounter,  for  appellants.  Gordon 
BiIcDonald,  for  appellees. 

DOWDELL,  J.  The  appeal  In  this  case  Is 
prosecuted  from  the  decree  of  the  chancellor 
overruling  exceptions  to  and  conflrmlng  the 
report  of  tbe  register.  The  report  of  the 
register  is  based  on  his  findings  of  the  facts 
from  the  evidence  adduced  before  him  on 
a  reference.  The  evidence  In  part  consisted 
of  the  oral  testimony  of  witnesses  examined 
before  him.  Tbe  exceptions  to  bis  report 
go  to  his  flndlngs  or  conclusions  of  facts 
from  the  evidence.  Tbe  rule  In  such  cases 
is  thus  stated  in  McQueen  v.  Whetstone,  127 
Ala.  -131,  30  South.  648:  "The  same  weight 
and  effect  ought  to  be  accorded  to  bis  [tbe 
register's]  flndlngs  which  would  b«  given 
to  the  verdict  of  a  Jury.  If  from  the  whole 
evidence  it  was  a  matter  of  reasonable  doubt 
whether  the  finding  was  correct,  or  If  dif- 
ferent persons  equally  impartial  and  intelli- 
gent might  entertain  different  opinions  as 
to  the  matter,  the  finding  ought  not,  for  the 
reasods,  to  have  been  disturbed."  And  In 
that  case  the  decree  of  the  chancellor  was 
reversed  by  this  court,  because  of  the  setting 
aside  of  tbe  findings  of  the  register.  See. 
also,  Noble  v.  GllUam.  136  Ala.  618,  83  South. 
861.  We  have  carefully  considered  all  of 
the  evidence  had  on  the  reference  before 
the  register,  and  under  tbe  above  authorities 
we  can  see  no  reason  for  disturbing  his 
flndlngs,  and  the  decree  of  the  chancellor 
conflrmlng  the  report  must  be  affirmed. 

Affirmed. 

McCliELLAN,  C.  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


UNION    FOUNDRY    &   MACHINE   00.    v. 

LANKFORD. 
(Supreme  (3ourt  of  Alabama.    Dec.  21,  1905.) 

1.  EMdence — Best  and  Second abt. 

Where,  in  an-  action  on  a  contract,  the  com- 
plaint did  not  allege  and  the  proof  did  not  show 
that  it  was  In  writing,  a  question  aslced  plain- 
tiff with  reference  to  the  person  with  whom  he 
made  the  contract  was  not  open  to  the  objec- 
tion that  the  contract  was  the  best  evidence. 

2.  AppeaI/ — Adiiission   or   IjVIDence — Habm- 

LESS    EBBOB. 

The  error  in  permitting  a  witness  in  an 
action  on  a  contract  to  state  that  he  knew  of 
a  contract  beinx  made  between  plaintiff  and 
defendant,  while  the  contract  was  made  l)e- 
tween  plaintiff  and  a  third  person,  was  harm- 
less, where  the  contract  was  subsequently  given 
in  evidence  without  objection. 
8.  Contbactb — ^Action — EvIDE^•cE. 

Where,  in  an  action  on  contract  for  the 
building  for  defendant  of  certain  machines, 
the  complaint  alleged  that  plaintiff  was  evict- 
ed from  defendant's  premises,  and  the  answer 
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denied  the  allegation,  evidence  that  plaintiff 
was  notified  to  keep  off  the  premises  was  ad- 
misaible   as   proving  plaintiff^   eviction. 

4.  Same. 

Where  it  was  shown  that  the  person  who 
notified  plaintiff  to  keep  off  the  premises  had 
no  authority  from  defendant  to  give  the  no- 
tice, the  evidence  was  inadmissible. 

5.  SAUE — iNSTBUCnONS. 

Where,  in  an  action  for  bailding  machines 
for  defendant  under  contract  of  employment, 
the  evidence  failed  to  show  that  the  work  was 
completed,  or  that  defendant  accepted  the  same 
in  its  unfinished  state,  or  the  value  thereof, 
an  instruction  authorizing  a  verdict  for  the 
reasonable  value  of  the  work,  if  defendant  ac- 
cepted and  used  tlie  machines,  though  the  work 
was  not  done  according  to  contract,  was  er- 
roneous. 

6.  Saotj— Action  on— Instbuctiohs. 

An  instruction,  in  an  action  on  a  contract, 
that  l>efore  plaintiff  could  recover  he  must  show 
that  he  had  a  contract  with  defendant,  and  if 
the  contract  was  made  by  a  third  person,  per- 
sonally defendant  was  not  liable,  though  it 
used  the  product  of  the  work  done  by  plain- 
tiff under  the  contract,  was  properly  re- 
fused, because  the  fact  stated  therein  was  not 
inconsistent  with  the  fact  that  defendant  was 
a  party  to  the  contract 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"Not  officially  reported." 

Action  by  H.  T.  Lankf  ord  against  the  Union 
Foundry  &  Machine  Company.  From  a  Judg- 
ment for  plaintur,  defendant  appeals.  Re- 
versed. 

This  was  an  action  based  on  two  contracts. 
Tbe  complaint  contained  15  counts,  the  first 
11  of  which  counted  on  these  contracts.  The 
twelfth  declared  on  an  account ;  the  thirteenth, 
for  goods,  wares,  and  merchandise  sold;  the 
fourteenth,  money  paid  by  the  plaintiff  for 
the  defendant;  and  the  fifteenth  count  was 
for  work  and  labor  done. 

The  following  charges  were  requested  by 
tbe  plaintiff  and  given  by  the  court: 

"(1)  I  charge  you,  gentlemen  of  the  Jury, 
that  If  the  incompleted  machine,  core  arbors, 
and  pipe  flask  were  accepted  and  used  by  the 
defendant,  the  plaintiff  is  entitled  to  recover 
as  much  as  the  work  was  reasonably  worth, 
although  the  work  was  not  performed  or  com- 
pleted strictly  in  accordance  with  the  pro- 
visions of  the  contract 

"(2)  If  the  Jury  believe  from  the  evidence 
that  P.  F.  Walstrom  signed  the  contract  on 
January  4,  1902,  after  Lankford  had  left 
the  machine  shops  of  the  Union  Foundry  & 
Machine  Company,  some  time  in  March,  1902, 
then,  gentlemen,  the  writing  itself  Is  not  tbe 
contract  but  is  only  evidence  of  it 

"(3)  I  charge  you,  gentlemen,  that  If  you 
find  from  the  evidence  that  though  the  plain- 
tiff may  not  bare  done  the  work  according 
to  the  stipulations  of  the  contract  if  never- 
theless tbe  defendant  accepted  and  used  the 
machine,  the  plaintiff  is  entitled  to  recover 
at  least  what  they  were  reasonably  worth." 

"(6)  I  charge  you,  gentlemen,  that  under  the 
pleadings  In  this  case  you  cannot  consider 
any  account  which  the  defendant  had  against 


the  plaintiff  at  the  time  of  the  Instltatlon  of 
this  suit 

"(6)  I  charge  yon,  gentlemen,  that  If  ron 
find  from  tbe  evidence  that  the  plaintiff  was 
prevented  from  completing  bis  contract  by 
the  fault  of  the  defendant  then  tbe  plaintiff 
Is  entitled  to  such  damages  as  Is  tbe  differ- 
ence between  the  contract  price  and  the 
amount  It  would  have  cost  plaintiff  to  have 
completed  the  contract" 

The  following  charges  were  reqnested  by 
defendant  and  refused  by  tbe  court: 

"(B)  Before  the  plaintiff  was  entitled  to  re- 
cover, be  must  show  that  be  had  a  contract 
with  tbe  Union  Foundry  &  Machine  Com- 
pany; and  If  the  jury  believe  that  the  con- 
tracts were  made  by  P.  F.  Walstrom  person- 
ally, the  defendant  Is  not  liable  In  this  action, 
even  though  It  used  some  of  tbe  goods  or 
machinery  left  In  the  shop." 

"(D)  The  court  charges  the  Jnry  that  If  yoo 
believe  from  tbe  evidence  that  all  tbe  con- 
tracts alleged  In  tbe  complaint  were  executed 
by  Lankford  and  Walstrom  personally,  then 
tbe  plaintiff  is  not  entitled  to  recover,  even 
though  the  Union  Foundry  &  Machine  Com- 
pany took  possession  of  and  used  some  or  all 
of  the  machinery." 

M.  M.  Ullman,  for  appellant  P.  H.  Moore, 
for  appellee. 

HARALSON,  J.  This  action  was  commen- 
ced by  the  plaintiff,  H.  T.  Lankford,  against 
the  defendant  the  Union  Foundry  &  Machine 
Company,  the  appellant,  and  sought  to  re- 
cover upon  two  contracts  for  doing  certain 
work  by  plaintiff  for  defendant  The  first  of 
these  contracts  was  verbal,  entered  Into  about 
the  1st  of  November,  1901,  and  was  for  tbe 
construction  of  certain  machines,  tor  sums 
aggregating  $850.00 ;  and  the  second  contract 
was,  on  or  about  the  4th  of  January,  1902,  by 
which  plaintiff  was  to  build  for  defendant 
certain  machines,  for  which  he  was  to  re- 
ceive a  Porter  lathe,  tbe  value  of  which  was 
shown  to  range  from  $300.00  to  $1,500.00. 

The  common  counts  were  added  for  $1,000.00 
by  open  acconnt,  for  goods,  wares  and  mer- 
chandise sold  by  plaintiff  to  defendant  for 
the  same  amount  claimed  to  be  due  by  de- 
fendant to  plaintiff  on  the  1st  of  April,  1902. 
and  for  the  same  sum,  "for  money  paid  by 
tbe  plaintiff  for  the  defendant  on,  to  wit  the 
1st  day  of  April,  1902,  at  its  request  etc." 

The  defendant  relied  on  tbe  defenses,  as  to 
the  contracts,  that  the  first  one  mentioned  in 
the  complaint  was  not  between  tbe  plaintiff 
and  the  defendant,  but  between  plalntUT  and 
one  Walstrom,  who  was  the  general  manager 
of  defendant  and  that  the  second  never  ripen- 
ed into  a  contract,  but  was  merely  a  negotia- 
tion tending  In  the  direction  of  an  agreement : 
and  besides,  that  there  was  no  evidence  to 
authorize  a  recovery  under  tbe  common 
counts. 

The  plaintiff  testified  that  about  the  4tb 
of  January,  1902,  he  entered  Into  a  contract 
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to  bnlld  aome  otber  machines,  In  addition  to 
those  referred  to  in  the  first  contract  His 
coonsel  asked  him,  "With  whom  did  yon  make 
the  contract  of  January  4th  7"  Defendant 
objected  on  the  grotmd  that  the  contract 
was  the  best  evidence,  as  to  who  were  the 
contracting  parties.  The  objection  was  prop- 
erly overruled.  It  had  not  been  alleged  in 
the  complaint,  nor  was  there  any  thing  at 
that  time  to  show  that  the  contract  was  In 
writing. 

Ref  »ring  to  this  contract,  O.  N.  Taylor, 
a  witness  for  the  plalntlfl,  testified,  "I  know 
of  a  contract  being  made  between  the  Union 
Foundry  ft  Machine  Company  and  the  plaln- 
tur."  As  stated,  the  contract  appeared  on 
Its  face  to  be  between  plaintiff  and  Walstrom. 
The  defendant  moved  to  exclude  the  state- 
ment of  the  witness  that  the  contract  was 
made  by  the  Union  Foundry  &  Machine  Com- 
pany, on  the  ground  that  It  appeared  from 
the  testimony  of  this  witness,  that  the  con- 
tract Is  In  writing  and  Is  the  best  evidence. 
The  court  overruled  the  motion  and  allowed 
the  evidence.  The  contract  was  subsequently 
Introduced  without  objection,  and  If  there 
was  error  In  this  ruling  It  was  error  without 
Injury. 

This  witness  was  the  bookkeQ>er  of  the 
Union  Foundry  &  Machine  Company.  He 
was  asked  by  plaintiff,  "While  you  were  book- 
keepet  for  the  Union  F.  &  M.  Co.,  did  you 
ever  notUy  Mr.  Lankford  to  keep  off  those 
premises?"  The  question  was  objected  to  on 
the  ground,  that  no  authority  was  shown  in 
the  witness  to  bind  the  defendant,  and  the 
question  called  for  Immaterial  testimony. 
The  witness  testified  that  In  March  he  noti- 
fied plaintiff  to  keep  off  the  premises.  The 
complaint  alleged  that  plaintiff  was  evicted 
and  was  not  allowed  to  come  on  the  premises, 
which  fact  was  denied  by  the  defendant 
The  evidoice  of  this  witness,  colled  for  by 
this  question,  was  material  as  tending  to 
prove  plaintUTs  eviction.  It  was  not  shown, 
however,  that  the  witness  bad  any  authority 
from  the  company  to  give  such  warning  or 
notice  to  plaintiff,  and  the  question  should 
not  have  been  allowed. 

The  plaintUTs  witness;  Samuel  Orr  testi> 
fled  that  he  was  a  machinist;  that  on  No- 
▼embw  1, 1901,  he  conunenced  work  for  plain- 
tiff  at  the  shop  leased  by  him  from  defendant, 
and  worked  until  March,  1902 ;  that  he  work- 
ed on  the  pipe  machine  and  arbors  for  plain- 
tiff. He  was  asked,  "Tell  the  Jury  the  value 
of  the  work  that  you  did  for  plaintiff  on  the 
pipe  machine  and  on  the  core  arbors  and  on 
the  core  machine,  and  the  value  of  the  work 
which  you  did  on  the  flask  pattern?"  The 
defendant  objected,  because  the  witness  was 
not  shown  to  be  an  expert  as  to  values  of 
such  work,  and  called  for  irrelevant  immate- 
rial and  inadmissible  evidence. 

As  to  charges  1,  2,  S,  6,  and  6,  given  for  the 
plaintiff,  it  may  be  said,  that  the  evidence 
falling  to  show  that  the  work  was  completed 
by  plaintiff,  or  that  defendant  accepted  the 


same  In  Its  nnflnlshed  condition,  and  falling 
also  to  show  the  value  of  the  work  done, 
these  charges,  if  for  no  other  reason,  should 
have  been  refused. 

The  fourteenth  count  was  for  $1,600  "due 
from  It  (the  defendant  company)  for  money 
paid  by  the  plaintiff  for  the  defendant  on, 
to  wit  the  1st  day  of  April,  1902,  at  its  re- 
quest" «tc 

"In  order  to  enable  one  who  has  paid 
money  to  the  use  of  another  to  maintain  the 
count  for  money  paid,  the  money  paid  must 
be  alleged  and  shown  to  have  been  paid  upon 
the  request  express  or  implied,  of  the  defend- 
ant" 2  Ency.  PL  &  Pr.  1012.  "An  action  for 
money  paid  cannot  be  maintained  unless  there 
has  been  a  payment  of  money,  or  its  equiva- 
lent" Beard  v.  Horton,  86  Ala.  205,  6  South. 
208.  There  was  an  entire  want  of  evidence 
to  support  this  fourteenth  count  It  was 
not  shown  that  plaintiff  paid  out  any  sum  for 
the  defendant  The  fourteenth  charge  for 
plaintiff,  therefore,  which  instructed  the  Jury 
that  if  they  believed  the  evidence  they  must 
flnd  for  the  plaintiff  on  the  fourteenth  count, 
was  erroneous. 

Charges  B  and  D,  requested  by  defendant, 
were  not  improperly  refused.  The  fact  that 
plaintiff  and  defendant  performed  the  phys- 
ical act  of  signing  the  contracts  is  not  conclu- 
sive that  they  were  not  made  for  and  in  the 
interest  of  defendant  They  might  have  been 
made,  as  hypothesized  in  B,  by  P.  F.  Wal- 
strom personally,  or,  as  stated  in  D,  by  Lank- 
ford  and  Walstrom,  personally,  and  this 
would  have  beeil  consistent  with  the  defend- 
ant being  a  party  to  the  contracts.  For  this, 
if  these  charges  were  not  positively  errone- 
ous, they  were  misleading  and  confusing. 

Reversed  and  remanded. 

TYSON,  DOWDBLL,  DBNSON.  and  AN- 
DERSON, JJ.,  concur. 


SWBET  V.   BIRMINGHAM  RY.   A 

ELECTRIC    CO. 

(Supreme  Court  of  Alabama.    Dec.  21,  190S.) 

1.  GABRIKBS— IRJTTKTES  TO  PaSSKROSBS— CON* 
TBIBUTOKT  NKOLIOKItOB. 

The  slowing  up  of  a  train  tor  a  station  is 
not  an  Invitation  to  the  passenger  to  aHght 
while  the  train  is  in  operatioD  or  moving,  or 
for  tiie  passenger  to  place  himself  in  a  positioD 
of  peril. 

[Ed.   Note. — ^For  cases  in  point,  see  vol.  0, 
Cent  Dig.  Carriers,  {  1391.] 

2.  TbiaI/— Instbuotions — Gkrxbal  AmBMA- 
XI VK  Chaboe. 

In  an  action  for  injuries  to  a  passenger, 
where  the  evidence  entirely  failed  to  show  any 
wantonness  on  the  part  of  the  trainmen,  the 

Senenil  affirmative  charge  with  hypothesis  for 
efendant  was  properly  given  as  to  counts  of 
the  complaint  alleging  wantonness  on  the  part 
of  defendant  its  agents,  or  servants.  In  in- 
fiicting  the  injary. 

S.    CaBBIEBB  — IRJUBIES  TO  PASSBNGKBS  — AC- 
TIONS—I  NSTBDCrTIORS. 

In  an  action  for  injuries  to  a  i>a88enger,  a 
charge  that  unless  the  Jury  believe  from  th» 
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evidence  that  defendant's  gervant  or  agent  waa 
guilty   of   negligence,    they   mnst   find    for   de- 
fendant, was   proper. 
4.  Sake — Contbibutobt  Neguoenck. 

In  an  action  for  injuries  to  a  passenger,  a 
charge  that,  if  plaintiff  was  guilty  of  negligence 
whicn  contributed  approximately  in  the  slight- 
est degree  to  her  injury,  the  jury  most  find  for 
defendant,  was  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Gent.  Dig.  Carriers,  {  1846.] 

6.  Same— ALiaHTiNG  fkom  Moving  Tbain. 

A  passenger  is  guilty  of  contributory  negli- 
gence in  attempting  to  get  off  a  moving  car  at 
a  time  when  a  reasonably  prudent  person  simi- 
larly situated  would  not  attempt  to  alight. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Gent  Dig.  Carriers,  H  1348,  1391.] 

6.  Same— iNSTRtrcnoNB. 

In  an  action  for  injuries  to  a  passenger, 
instructions  stating  in  effect  that  defendant  was 
guilty  of  negligence  if  it  slowed  up  its  train  to 
receive  a  passenger,  and  after  so  slowing  up 
moved  off  more  rapidly  without  seeing  that 
plaintiff,  who  was  wishing  to  get  off,  was  not 
in  a  position  of  peril,  were  bad,  in  that  they 
took  from  the  Jury  the  question  of  defendant's 
negligence. 

7.  Same. 

In  an  action  for  injuries  to  a  passenger,  a 
charge  that  plaintiff  was  entitled  to  recover  if 
defendant  negligently  moved  the  train  more  rap- 
idly after  slowing  down  at  the  station  at  which 
plaintiff  wished  to  alight,  provided  plaintiff 
acted  on  tlie  slower  motion  of  the  train  and  at- 
tempted to  get  off,  and  such  slower  motion  was 
such  as  to  make  plaintiff  believe  that  it  was 
safe  to  act  upon  it,  and  the  injury  was  oc- 
casioned by  the  increased  speed,  was  bad,  in 
that  it  hypothesiaed  defendant's  negligence  on 
plaintiff's  belief  under  the  circumstances,  and 
not  on  the  belief  of  a  reasonably  prudent 
person. 

Appeal  frozu  Circuit  Court,  J^erson  Coun- 
ty;  A.  A.  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  M.  M.  Sweet  against  the  Birmtng- 
bam  Railway  &  Electric  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

This  l8  an  action  for  personal  injury, 
brought  by  appellant  against  appellee  for 
failure  to  stop  dummy  a  reasonable  time  to 
allow  appellant  to  alight  therefrom,  and  in 
violation  of  this  duty  carelessly  and  negli- 
gently caused  said  train  to  move  suddenly, 
throwing  plaintiff  to  the  ground  and  Injur- 
ing him.  Tbis  was  the  gravamen  of  the  com- 
plaint, which  contained  several  counts,  scmie 
In  simple  and  some  In  wanton  negligence. ' 

The  following  charges  were  asked  by  the 
defendant  and  given: 

Charge  6  was  the  affirmative  charge  for 
the  defendant  imder  the  fifth  count  of  the 
complaint,  with  hypothesis. 

Charge  7  was  the  affirmative  charge,  with 
hypothesis,  for  defendant  under  the  sixth 
count. 

Charge  8  was  the  affirmative  charge,  with 
hypothesis,  tar  the  defendant  onder  the 
seventh  count 

Charge  9  was  the  same  under  the  eighth 
count 

Charge  10  was  the  same  charge  nnder  the 
nlntb  count 


"(11)  Unless  yon  believe,  from  all  tbe 
evidence,  that  tbe  defendant's  servant  or 
agent  was  guilty  of  negligence,  yon  mnst  find 
for  tbe  defendant 

"(12)  If,  from  all  the  evidence,  yon  be- 
lieve that  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  proximately  in  tbe 
slightest  degree  to  her  injury,  you  mnst  ren- 
der your  verdict  in  favor  of  the  defendant. 

"(13)  If  you  believe,  from  all  tbe  evi- 
dence, that  the  plaintiff  attempted  to  get 
off  of  the  car  while  it  was  in  motion,  and 
that  at  tbe  time  she  did  attempt  to  get  off  a 
reasonably  prudent  person  situated  as  she 
was  would  not  have  attempted  to  get  off, 
I  charge  you  that  tbe  plaintiff  was  guUty 
of  contributory  negligence." 

The  plaintiff  requested  tbe  following 
charges  in  writing,  which  were  refused: 

"(1)  The  court  Instructs  the  Jury  that  if 
they  believe,  from  the  evidence,  tbat  tbe 
defendant  company  slowed  up  its  train  for 
the  purpose  of  receiving  a  passenger  at 
Eighth  avenue,  in  Bessemer,  it  was  Incnm- 
bent  on  the  defendant  to  see  and  know  that 
the  plaintiff  In  this  case  as  a  pass^iger  was 
not  in  a  position  of  peril;  and  If  tbey  be- 
lieve that  the  said  defendant,  after  so  slow- 
ing np,  moved  off  mote  rapidly  without  see- 
ing tbat  tbe  plaintiff  was  not  In  a  position 
of  peril  as  a  passenger  wishing  to  get  oft, 
then  the  defendant,  if  they  moved  up  more 
rapidly  without  so  knowing  that  tbe  plain- 
tiff was  not  In  a  position  of  peril,  was  guilty 
of  negligence. 

"(2)  Tbe  court  instructs  the  Jury  that  if 
they  believe,  from  tbe  evidence,  that  tbe 
defendant  company  slowed  up  its  train  for 
tbe  purpose  of  receiving  a  passen^r  on  the 
train  at  Eighth  avenue,  in  Bessemer,  and 
moved  np  at  a  faster  rate  of  speed  without 
seeing  tbat  the  plaintiff  in  this  case,  as  a 
passenger  on  said  train,  was  not  in  a  posi- 
tion of  peril,  and  tbat  plaintiff  fell  off  or 
was  thrown  off  on  account  of  such  failure, 
then  they  will  find  for  the  plaintiff. 

"(S)  Tbe  court  instructs  the  Jury  that  If 
a  train  Is  slowed  up  at  a  statlwi  when  a 
passenger  wishes  to  get  off  (whether  tbe 
conductor  knows  it  or  not),  whether  it  is 
slowed  np  to  receive  a  passenger  or  to  let 
one  off,  a  passenger-  wishing  to  get  <^  has 
a  right  to  avail  himself  or  herself  of  sndi 
Blowing  up  as  an  invitation  to  get  off;  and 
If  such  passenger  is  thrown  off  and  injured 
while  attempting  to  get  off  under  such  cir- 
cumstances, by  reason  of  being  thrown  off 
by  a  sudden  Jerk  in  the  movement  of  tiie 
train,  or  by  tbe  sudden  increased  movement 
of  said  train,  and  injured  thereby  while  tbe 
train  Is  at  or  near  the  station  or  stopping 
place,  such  passenger  is  entitled  to  recover 
damages  for  such  Injury. 

"(4)  The  court  instructs  the  Jury  that 
whether  they  believe,  from  the  evidence,  tbat 
the  train  came  to  a  stop  or  not,  yet  If  they 
believe  that  the  plaintiff  received  her  injuries 
by  reason  of  defendant  negligently  moving 
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np  the  train  more  rapidly  after  slowing 
down  at  tbe  station,  wliere  ahe  wished  to  de- 
part, this  was  negligence  wtiich  would  en- 
title  the  plaintiff  to  recover,  if  tliey  further 
believe  that  the  plaintiff  as  a  passenger  tiad 
acted  on  such  slowing  up  and  attempted  to 
get  off,  provided  they  believe  that  such  slow- 
ing np  was  such  as  to  make  plaintiff  believe 
that  it  was  safe  to  act  on  It  and  the  injury 
was  occasioned  by  increasing  the  speed  after 
so  slowing  up. 

"(8)  I  charge  you,  gentlemen  of  the  Jury, 
that  if  a  raihroad  company,  in  operating  its 
dummy  line  and  trains,  as  they  are  com- 
monly known  and  called,  in  approaclilng  a 
station  or  stopping  place,  l>egins  to  slow 
ap  its  train  for  the  station  for  the  purpose 
of  taking  on  or  letting  off  a  passenger,  this 
Is  an  invitation  to  the  passengers  on  the  train 
that  they  may  alight;  and  if  a  passenger 
acts  on  the  invitation,  and  as  the  train  ap- 
proaches a  station  the  passenger  goes  out 
on  to  the  platform  preparatory  to  alight- 
ing, the  passenger  is  not  necessarily  negii- 
goit  in  BO  doing;  and  if  the  company  falls 
to  bring  the  train  to  a  standstill,  but  oon- 
tlnnes  the  train  at  a  move  slowly,  or  not  ex- 
ceeding two  miles  an  hour,  and  the  passenger 
alights,  and  if,  wUle  the  passenger  is  alight- 
ing, the  defendant  increases  the  speed  of 
the  train,  and  the  passenger  is  by  reason 
thereof  caused  and  made  to  fall  and  is  in- 
jured, the  passenger  is  entitled  to  recover, 
unless  there  is  obvious  danger  in  doing  so." 

J.  A.  Estes  and  James  Trotter,  for  appel- 
lant Walker,  Porter  &  Walker,  for  appel- 
lee. 

HARAIJ30N,  J.  The  court  charged,  "that 
the  slowing  np  of  a  train  for  a  station  may 
be  notice  to  a  passenger  or  passengers  that 
the  train  Is  approaching  a  station ;  but  it  is 
not  an  invitation  to  a  passenger  to  alight 
while  the  train  is  in  operation  or  moving, 
or  to  place  themselves  in  a  position  or  place 
of  peril."  In  this  we  have  been  unable  to 
discover  any  error. 

Charges  6,  7.  8,  9  and  10,  given  for  defend- 
ant, were  free  from  error.  The  counts  to 
which  they  were  directed,  were  for  wanton- 
ness on  the  part  of  defendant,  its  agents  or 
servants  in  inflicting  the  injury  on  plaintiff. 
There  was  no  conflict  in  the  evidence  as  to 
the  cmiduct  of  those  in  charge  of  the  train, 
and  it  was  entirely  lacking  in  any  of  its 
tendencies  to  show  wantonness  on  their  part 

The  eleventh  charge  for  defendant  was  free 
from  error. 

The  twelfth  charge  for  defendant  was  prop- 
er. 6  Mayfleld's  Dig.  717,  |  94.  Charge  13 
was  also  free  from  error.  R.  &  D.  B.  B.  Co. 
V.  Farmer,  97  Ala.  145,  12  South.  86. 

Charges  1,  2  and  3,  requested  by  plaintiff, 
were  properly  refused.  They  are  subject 
to  the  vice  of  taking  from  the  Jury  the  ques- 
tion of  defendant's  negligence  in  inflicting 
the  injury  on  the  plaintiff.  Whether  or  not 
defendant  was  guilty  of  negligence,  waa  a 
39SO.— <9 


question  for  the  Jury  under  all  die  facta  of 
the  case.  Street  v.  B.  R.  &  B.  Co.,  136  Ala. 
166-169,  88  South.  886. 

Charge  4,  if  not  otherwise  bad,  hypotheaixes 
defendant's  negligence  and  liability  upon  the 
t>elief  of  the  plaintiff  that  it  was  safer  for 
her  to  attempt  to  get  off  the  train  under  the 
drcumstancea.  The  question  properly  was, 
what  wonld  a  reasonably  prudent  sensible 
I)erBon  have  believed,  and  how  would  be  have 
acted  under  like  circumstances? 

Charge  B  is  bad  in  that  it  asserts  as  a  mat- 
ter of  law,  if  a  train  slows  up  in  approach- 
ing a  station,  that  this  is  an  invitation  for  a 
passenger  to  alight  even  if  In  doing  so,  he 
puts  himself  in  a  position  of  peril 

We  find  no  reversible  error  in  the  rec-  > 
ord  and  the  Judgment  of  the  circuit  court 
must  be  affirmed. 
■  Affirmed 

TXSON,  SIMPSON,  and  ANDBBSON,  JX, 
ooncar. 


BQUITABLB  MFG.  00.  t.  MABTIN. 
(Supreme  Court  of  Alabama.    Dee.  21,  1905.) 

1.  PutADiRG — PixA  nr  Abatkkeht — NoK  Ear 
Factum — STsiKiiro  raoM  Rxcobd. 

In  an  action  for  the  purchase  price  of 
goods  sold,  a  plea  purporting  to  be  a  special 
plea  of  non  eat  factum  was  not  a  plea  in  abate- 
ment but  one  in  bar,  and  not  subject  to  tie 
stricken  on  motion. 

2.  Afpeai. — QuESTiom    FOB   Bevibw — Sum- 
ciENCT  or  Record. 

Where  neither  complainant's  demurrer  to 
a  plea  nor  his  motion  to  strike  was  set  out  In 
the  record,  the  overruling  of  the  demurrer  and 
motion  was  not  reviewable  on  appeal. 
8.  Sake  —  IiTBiiTFicaein<    Plka.  —  Coitsideba- 

TION. 

Where  a  cause  is  tried  on  an  insafficient  or 
immaterial  plea  or  replication  without  ob- 
jection, it  is  too  late  to  complain  thereof  on 
appeal. 

4.  Saixb — Acnoir  Foa  Price — EvmEncE. 

Where,  in  an  action  for  the  price  of  goods 
sold,  defendant  filed  a  plea  of  non  est  factum, 
and  plaintiff's  replication  set  np  that  defend- 
ant was  estopped  from  denying  hu  indebtedness 
for  the  goods  because  he  paid  the  freight  there- 
on and  Kept  the  same,  etc.,  it  was  competent 
for  plaintiff  to  prove  by  defendant,  on  his  cross- 
examination  when  introduced  as  a  witness  in 
ills  own  behalf,  that  defendant  paid  such  freight 

Appeal  from  Circuit  Court  Lamar  County ; 

5.  H.  Sprott  Judge. 

"Not  officially  reported." 

Action  by  the  Equitable  Manufacturing 
C6mpany  against  William  C.  Martin.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed. 

Tills  is  a  suit  by  appellant  against  appellee 
to  recover  the  price  of  Jewelry  sold  by  ap- 
pellant to  appellee.  The  first  six  counts  were 
in  the  common  form.  The  seventh  count  de- 
clared on  a  special  contract  made  by  defend- 
ant with  plaintiff  for  tlie  purchase  of  certain 
Jewelry.  The  defendant  filed  qiecial  plea  No 
8,  which  was  a  plea  of  non  est  factum,  and 
plea  A  was  practically  the  same  plea;  both 
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being  duly  ▼erlfled.  There  was  motion  to 
strike  and  demnrrer  to  bottt  of  these  pleas, 
and,  they  being  overmled,  the  plaintiff  filed 
the  following  replication:  "Comes  the  plain- 
tiff, and  for  replication  to  each  of  said  pleaa 
herein  filed  by  the  defendant,  severally  and 
separately  replies  and  says  that  said  de- 
fendant is  e8topi>ed  from  denying  his  indebt- 
edness for  the  jewelry  sued  for,  because  he 
paid  the  freight  on  It  and  kept  it,  and  it  la 
now  In  his  possession."  Issue  was  joined 
on  these  pleas  and  replication. 

Walter  Nesmlth  and  B.  O.  Oolllns,  tot  ap- 
pellant. 

DOWDELIi,  J.  The  motion  to  strike  the 
defendant's  plea  nmnbered  8,  as  well  as  the 
demnrrer  to  this  plea,  proceeds  upon  the 
theory  that  said  plea  is  a  plea  in  abatement 
The  plea  purports  to  be  a  special  plea  of  non 
est  factum,  and  is  therefore  not  a  plea  in 
abatement,  bnt  one  in  bar.  There  was  no 
error  in  oTermllng  the  demurrer  and  motion. 

The  judgment  entry  recites  the  overrnling 
by  the  court  of  the  motion  to  strike  plea  A, 
and  also  the  OTerruling  of  the  demurrer  to 
this  plea.  Neither  the  demurrer  to  this  plea, 
nor  the  motion  to  strike,  is  set  out  in  the 
record,  and  without  this  we  cannot  review  the 
action  of  the  court  In  overrallng  the  motion 
and  demurrer. 

The  complaint  as  originally  filed  contain- 
ed seven  cojnts;  the  first  six  being  the  com- 
mon counts,  and  the  seventh  counting  on  a 
special  contract  The  judgment  entry  recites 
that  the  first  six  counts  were  withdrawn,  and, 
"issue  being  joined  on  the  pleadings  herein," 
the  case  was  then  tried,  resulting  in  a  verdict 
for  the  defendant.  There  were,  as  shown  by 
the  record,  only  two  pleas,  designated  as  Nos. 
3  and  A.  These  purported  to  be  special  pleas 
of  non  est  factum  filed  to  the  seventh  count 
To  these  pleas  the  plaintiff  filed  a  special 
replication.  No  demurrer  was  filed  to  this 
replication,  but  issue  was  taken  on  it.  As 
we  have  often  said,  parties  may  try  their 
causes  on  such  issues  as  they  may  see  fit  If 
the  cause  is  tried  on  an  insufficient  or  im- 
material plea  or  replication  without  objection, 
it  is  too  late  to  complain  on  appeal  to  this 
court 

Under  the  allegations  In  the  replication  to 
the  special  pleas.  It  was  competent  for  the 
plaintiff  to  prove  by  the  defendant  on  his 
cross-examination,  when  Introduced  as  a  wit- 
ness in  his  own  behalf,  that  he  (the  defend- 
ant) paid  the  freight  on  the  jewelry,  and  the 
court,  therefore,  erred  in  not  allowing  this 
evidence.  The  court  also  erred  In  permitting 
this  witness  on  the  direct  examination  to  tes- 
tify against  plaintiff's  objection  that  Abbott 
said  that  Clover  bad  gone.  This  was  purely 
hearsay  evidence.  For  these  errors  commit- 
ted by  the  court  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  SIMPSON,  and  DSNSON, 
JJ.,  concnr. 


W.  F.  IfAIN  ft  00.  T.  GAItliOWAT. 
(Supreme  Court  of  Alabama.    May  11,  190S.) 

1.  Appkai.  — Monoif  roB  Nkw  TbIai. — Bx- 

VIEW. 

Where  there  was  no  motion  for  a  new 
trial,  the  snffidencr  of  the  evidence  to  supjiort 
the  verdict  cannot  he  considered  on  appeal. 

2.  JUDQKKHT— CONFOBltlTY  TO   VbBDICT. 

Where  a  verdict  was  in  favor  of  defendant, 
it  was  proper  for  the  court  to  render  a  judg- 
ment In  his  favor. 

[Ed.  Note. — For  cases  in  point  see  toL  30, 
Cent  Dig.  Judgment  t  446.] 

Appeal  from  Circuit  Court  Henry  Ootrnty; 
John  P.  Hubbard,  Judge. 

"Not  officially  reported." 

Action  by  W.  F.  Main  &  Oo.  against  J.  H. 
Gfl.lloway.  From  a  judgment  in  favor  of 
defendant  plaintiffs  appeal.    Affirmed. 

P.  A.  McDaniel,  for  appellants.  Espy  & 
Farmer,  for  appellee. 

HARALSON,  J.  There  are  two  assign- 
ments of  error  on  which  a  reversal  is  sought 
(1),  that  Uie  verdict  was  contrary  to  the  evi- 
dence, and,  (2),  that  the  court  erred  to  ren- 
dering judgment  for  the  defendant 

There  were  no  exceptions  reserved  to  any        | 
part  of  the  record,  nor  to  any  part  of  tiM 
testimony   Introduced,   and  what  the  court 
charged  the  jury  is  not  shown. 

The  only  way  to  raise  the  question  as  to 
whether  the  evidence  supported  the  verdict 
was  by  a  motion  for  a  new  trial,  and  no 
such  motion  was  made.  The  first  assignment 
of  error,  therefore,  cannot  be  considered. 

There  is  nothing  in  the  second  assignment 
of  error.  The  verdict  returned  was  in  favor 
of  defendant,  and  it  was,  therefore,  proper 
for  the  conrt  to  render  a  judgment  to  his 
favor. 

Affirmed. 

McCLELLAN,  O.  J.,  and  DOWDELL  and 
DENSON,  JJ.,  concur. 


WALKEB    COUNTY    COAL   A    MINBEAL 

LAND  CO.  et  al.   v.   LONO. 
(Supreme  Court  of  Alabama.    May  16,  lOOS.) 
Becei VERS— Appointment — Necessitt  or  No 

TiCE — Special  Eheboencies. 

Under  Code  1896,  §  799,  providing  that, 
where  a  receiver  is  appointed  in  vacation,  rea- 
sonable notice  of  the  application  mnat  be  given, 
or  good  reason  shown  for  failure  to  give  the 
same,  that  the  directors  of  a  corporation  for 
which  a  receiver  was  asked  might  pending  the 
appointment  of  the  receiver,  adjust  a  cwtain 
claim  and  issue  negotiable  paper  of  the  compa- 
ny, was  not  ground  for  the  appointment  of  the 
receiver  without  notice  to  parties  adversely  in- 
terested, where  the  conrt,  on  the  day  on  which 
the  receiver  was  appointed,  issued  an  injunc- 
tion restraining  all  the  parties  from  taking 
any  action  towards  the  settlemmt  of  the  claim 
in  question. 

[Ed.  Note. — ^For  cases  in  point  see  voL  42, 
Cent  Dig.  Receivers,  {  64.] 

Appeal    from   Chancery   Court,   Jeffaraoo 
County;  John  J.  Altman,  Chancellw. 
"Not  officially  TepoTteO." 
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Salt  by  T.  L.  I/ong  againrt  the  Walker 
Coanty  Goal  &  Mineral  Land  Company  and 
otben.  From  a  decree  appointing  a  receiv- 
er, defendants  appeal.    Beversed. 

W.  C.  Davis  and  Lacy  &  Lacy,  for  ap- 
pellants. J.  H.  Bankbead,  Jr.,  R.  J.  Lowe, 
and  B.  K.  Campbell,  for  appellee. 

SIMPSON,  J.  Tbe  poUcy  of  the  law  in 
tbls  state  is  clearly  defined  In  the  statutes 
and  decisions  of  this  court  to  tbe  effect 
that  a  receiver  is  not  to  be  appointed,  with- 
out notice  to  the  opposing  party,  nnless  there 
Is  shown  to  be  a  strong  and  pressing  emer- 
gency rendering  immediate  Interference  nec- 
essary. Code  1886,  S  799;  Bank  of  Florence 
T.  n.  S.  Savings  &  Loan  Co.,  104  Ala.  297, 
302,  16  Soutb.  110.  In  the  case  now  nnder 
consideration  the  only  special  reason  given 
in  tbe  petition  for  a  receiver  why  notice 
should  be  dispensed  with  is  that  "said 
directors  may  In  tbe  meantime  compromise, 
adjust,  or  settle  with  said  L.  B.  Mnsgrove, 
and  Issue  negotiable  paper  of  the  company, 
or  may  do  any  other  act  which  they  are  able 
to  do  to  prevent  tbe  defense  to  be  made 
against  tbe  said  claim  on  its  merits."  The 
injunction,  which  was  ordered  on  the  same 
day  as  that  on  which  the  receiver  was  ap- 
pointed, restrained  and  enjoined  all  of  the 
parties  "from  taking  any  action  towards  the 
compromise  or  settlement  of  said  claim  or 
decree."  Even  if  there  was  shown  any  ne- 
cessity for  the  appointment  of  a  receiver  at 
all,  which  is  not  clear,  certainly  there  was  no 
immediate  necessity  for  the  appointment ;  and 
tbe  decree  of  tbe  chancellor  appointing  said 
receiver  is  reversed,  and  tbe  cause  remanded. 

Reversed  and  remanded. 

McCLBLLAN,  C.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


PLOTT  V.  ROBERTSON. 
(Supreme  Court  of  Alabama.    May  16,  1005.) 

1.  Tbovkb    akd    Ookverstoh  —  Pleading — 
Vabiarck. 

Wliere  defendant  purchased  two  bales  of 
cotton  in  controversy  on  October  16,  19^,  and 
shipped  them  the  next  day,  and  there  was  no 
other  evidence  tending  to  connect  defendant 
with  tbe  cotton  at  any  other  time  or  in  an; 
other  way,  such  facts  were  InsulEcient  to  sup- 
port a  complaint  alleging  a  conversion  of  the 
cotton  on  October  31,  1003. 

2.  TBKSPABS— FOBCK— EVIDIRCK. 

Where  defendant  pnrcliased  certain  cotton 
and  shipped  the  same  tbe  next  day,  liaving  ob- 
tained possession  without  force,  he  was  not  lia- 
ble in  trespass  for  tbe  wrongful  taking  of  the 
cotton. 

[Eld.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trespass,  f  4.] 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty; M.  B.  McGolInm,  Spedal  Judge. 

"Not  offldally  reported." 

Action  by  H.  L.  Plott  against  Robert  C. 
Robertson.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 


This  Is  a  suit  containing  two  counts,  one 
in  trover  and  one  in  trespass;  and  the  proof 
shows  that  Parker,  from  whom  defendant 
bought  the  cotton,  had  mortgaged  his  crop  to 
plaintiff,  who  further  shows  that  the  defend- 
ant purchased  the  cotton  few  value  and  ship- 
ped it  the  same  day.  The  cotton  was  raised 
by  Parker,  but  all  his  crop  was  mortgaged 
to  plaintiff  to  secure  advances  to  make  tbe 
crop. 

Walter  Nesmitb  and  Daniel  Collier,  for 
appellant  Robert  F.  Peters  and  J.  H.  Bank- 
bead,  Jr.,  for  appellee. 

DOWDKLL,  J.  The  complaint  is  compos- 
ed of  two  counts.  One  is  in  trover  for  the 
conversion  of  two  bales  of  cotton  on  tbe  31st 
day  of  October,  1903.  The  other  count  is  in 
trespass  for  the  wrongful  taking  of  two  bales 
of  cotton,  but  tbe  date  of  tbe  alleged  trespass 
Is  not  alleged.  The  evidence  without  con- 
flict showed  that  the  defendant  purchased 
the  two  bales  of  cotton  In  controversy  from 
one  Q.  W.  Parker,  for  value,  in  the  town  of 
Fayette,  on  the  16th  day  of  October,  1003, 
and  that  he  shipped  It  the  next  day.  There 
Is  no  evidence  in  the  record  which  tends  to 
connect  the  defendant  with  tbe  cotton  at  any 
other  time  or  in  any  other  way.  Tbe  case, 
considered  with  reference  to  the  first  count 
showed  a  fatal  variance  between  tbe  allega- 
tions and  the  proof.  Williams  v.  McKissack, 
125  Ala.  544,  27  South.  922. 

Trespass  implies  force.  "For  a  tort  com- 
mitted with  force  and  intentionally,  the  im- 
mediate consequence  of  which  is  injury,  tres- 
pass Is  the  appropriate  remedy."  Bell  v. 
Troy,  35  Ala.  184;  Pruitt  v.  Ellington,  59 
Ala.  464.  We  cannot  discover  any  element 
of  force  in  this  transaction  so  far  as  tbe 
defendant  was  concerned,  and  while,  under  a 
properly  drawn  complaint,  he  might  have 
been  made  liable  for  a  conversion,  trespass 
would  not  lie. 

Upon  tbe  whole  case,  the  affirmatlTe  charge 
requested  by  the  defendant  was  properly 
given,  and  the  Judgment  of  tbe  court  below 
Is  afllrmed. 

Affirmed. 

McCLBLLAN,  O.  X,  and  TT80N  and 
DBNSON,  JJ.,  concur. 


LEWIS   V.  GLASS. 
(Supreme  C!onrt  of  Alabama.    May  10,  1905.) 

1.  APPKAt  — RXVIXW  — DlBCBRIOH   OF   LoWBB 

CouKX— TiMi  FOB  Filing  Plkadinos. 
It  is  within  the  discretion  of  the  trial  Judge 
to  allow  a  defendant  to  file  a  plea  after  the  30 
days  allowed  therefor  by  the  act  of  1894-06 
(Pamph.  Acta  1884-95,  p.  586);  and  his  dis- 
cretion cannot  be  reviewed  or  controlled  on  ap- 
peal. 

[Ed.   Note. — For  cases  in   point,  see  vol   8, 
Cent  Dig.  Appeal  and  Ehror,  |  3810.] 

2.  EviDEKo*— Documents— Authentication. 

Where  a  mortgage  was  net  filed  within  Uie 
provisions  of  Code  1886,  f  992,  providing  that 
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conveyances  which  are  acknowledged  or  proved 
according  to  law  and  recorded  within  12  months 
from  their  date  ma;  be  'received  in  evidence 
without  farther  proof,  proof  of  its  execution 
waa  necessary  to  renoer  it  admissible  in  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |  1670.] 
8.  Saici. 

When  there  is  an  attesting  witness  to  a 
mortgage,  its  execution  must  be  proved  by  such 
witness,  unless  it  be  shown  tliat  he  is  without 
the  jurisdiction  of  the  court,  in  which  case  the 
execution  of  the  instmment  may  be  otherwise 
shown. 

4.  Save. 

Under  the  express  provision  of  Code  1886, 
I  1797,  the  execution  of  an  instrument  may  be 
proved  by  the  testimony  of  the  malter  thereof 
without  producing  or  accounting  for  the  ab> 
sence  of  the  attesting  witness. 

5.  Sakk. 

The  execution  of  a  written  Instrument  can- 
not be  proved  by  evidence  of  the  maker's  ad- 
mission of  such  execution. 

Appeal  from  Circuit  Court,  Morsan  County ; 
Osceola  Kyle,  Judge. 

"Not  officially  reported." 

Action  by  6.  C.  Lewis  against  Sam  O. 
Glass.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

John  R.  Sample  and  S.  A.  Lynne,  for  ap- 
pellant. E.  W.  Oodbey  and  Wert  ft  Wert,  for 
apiMllee. 

DOWDDLL,  J.  The  bill  of  exceptlonB  In 
this  case  recites  as  follows:  "Wben  this 
case  was  called  for  trial,  on,  to  wit,  April 
27, 1903,  there  being  no  plea  of  the  defendant 
on  file,  the  plaintiff  asked  for  a  Judgment 
against  the  defendant  The  court  refused  to 
grant  plaintiff's  said  demand  for  Judgment, 
and  allowed  the  defendant  to  file  a  plea  of 
the  general  issue,  to  which  action  of  the  court 
tbe  plaintiff  reserved  an  exception.  That 
thereupon  both  plaintiff  and  defendant  an- 
nounced ready  for  trial,"  etc.  In  Hudson  v. 
Wood,  102  Ala.  631,  16  South.  356.  this  court 
held,  in  effect,  imder  an  act  regulating 
pleading  and  practice  (Acts  1890-91,  p.  351) 
containing  tbe  same  provisions  as  the  act  of 
1894-95  (Pamph.  Acts  1894-95,  p.  586),  being 
tbe  «»e  bere  under  consideration,  that  it  was 
witliin  tbe  discretion  of  the  trial  Judge  to 
allow  or  refuse  to  allow  a  plea  to  be  filed 
after  tbe  30  days,  and  tbat  bis  discretion 
cannot  be  reviewed  or  controlled  on  appeaL 
There  is  no  merit  in  the  exception  taken  to 
tbe  court's  action  in  allowing  the  plea  to  be 
filed. 

Under  section  992  of  the  Code  of  1896  tbe 
mortgage  offered  in  evidence  was  not  self- 
proving,  and  proof  of  its  execution  was  nec- 
essary to  render  it  admissible  against  tbe 
objection  made  to  its  Introduction.  Wben 
there  is  an  attesting  witness  to  tbe  instru- 
ment, its  execution  must  be  proven  by  sucb 
witness,  unless  It  be  shown  that  be  is  without 
tbe  Jurisdiction  of  the  court  in  which  case 
tbe  execution  of  the  Instrument  may  be  other- 
wise abown,  as  by  proof  of  handwriting,  etc. ; 


or,  under  section  1797  of  the  Code  of  1896. 
execution  may  be  proved  by  the  testimony  of 
the  mdker  thereof,  without  producing  or  ac- 
counting for  the  absence  of  the  attesting  wit- 
ness. But  under  tbe  above  section  of  the 
Code  the  execution  cannot  be  proven  by  evi- 
dence of  the  grantor's  or  maker's  admission 
that  he  executed  the  Instrument  Sledge  v. 
Slngley,  189  Ala.  846,  37  South.  9&  There 
was  no  error  in  the  several  rulings  of  tbe 
court  in  respect  to  the  attempted  proof  of  the 
execution  of  the  mortgage  and  its  introduc- 
tion in  evidence. 

We  fall  to  see  any  abuse  by  the  court 
of  its  discretion  and  powers  in  refusing  to 
grant  the  plaintiff  a  continuance. 

There  is  no  error  in  the  record,  and  tbe 
Judgment  will  be  affirmed. 

McCIiEIiliAN,  O.  jr..  and  TYSON  and  DEN- 
BON,  JJ.,  concur. 


FAB&IBB  ▼.    SELLERS. 
(Supreme  Court  of  Alabama.    May  11,   1905.) 

SPECinO    PSBFOBMAKOB  —  CONTBACIB  —  DK- 

BCBiPTioR  or  Land— SumcDtucT. 

In  a  bill  to  enforce  specific- performance  of 
a  contract  by  defendant  to  convey  to  plaintiff 
certain  property  purchased  by  defendant  at  a 
sale  under  a  judgment  against  plaintiff,  a  de- 
scription in  the  contract  of  the  land  aa  that  pur- 
chased by  defendant  at  sheriff's  sale  was  not 
void  for  uncertainty,  as  it  was  capable  of  being 
made  more  definite  by  parol  evidence  vrithout 
offending  the  rule  against  varying  a  written 
contract  by  such  evidence. 

Appeal  from  Chancery  Court,  Henry  Coun- 
ty; W.  L.  Parks,  Chancellor. 

"Not  officially  reported." 

Bill  by  O.  E.  Sellers  against  B.  O.  Farmer. 
From  a  decree  overruling  a  demurrer  to  the 
amended  bill,  defendant  appeals.    Affirmed. 

For  prior  report,  see  28  South.  450, 127  Ala. 
816;  38  South.  829,  187  Ala.  112. 

T.  M.  Espy,  for  appellant  William  C. 
Oates,  for  appellee. 

DOWDELL,  J.  The  present  appeal  Is  tak- 
en from  the  decree  of  tbe  chancellor  overrul- 
ing tbe  demurrer  to  the  bill  as  amended. 
When  tbe  case  was  first  bere  on  appeal  from 
the  decree  of  the  chancellor  overruling  a  mo- 
tion to  dismiss  tbe  bill  for  want  of  equity 
(Farmer  v.  Sellers,  127  Ala.  816,  28  South. 
450),  we  then  held  tbat  the  bill  bad  equity. 
On  the  second  appeal,  which  was  taken  from 
a  decree  on  that  demurrer  to  the  bill  (Farmer 
T.  Sellers,  187  Ala.  112,  83  South.  829),  it  was 
held  that  the  bill  was  defective  and  open 
to  the  ground  of  demurrer,  in  that  it  failed 
to  aver  an  election  imder  the  terms  of  the 
alleged  contract  as  to  whom  Farmer  should 
convey  the  land,  but  was  held  good  as 
against  other  grounds  of  the  demurrer.  Up- 
on reversal  and  remandment  of  the  cause, 
the  objection  pointed  out,  and  for  which 
tbe  decree  waa  rareraed,  waa  obviated  by  an 
amendment* 
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The  bill  as  last  amended  Bufflclently  sets 
out  tbe  contract  which  is  sought  to  be  spe- 
clflcally  enforced  and  the  consideration  there- 
for. The  bill  further  shows  that  Oates  was 
anttiorized  In  writing  by  the  complainant 
to  make  the  contract  and  in  this  respect 
there  was  a  compliance  with  the  statute  of 
frauds.  The  averments  in  the  bill  show 
a  state  of  facts  wholly  different  from  the 
case  of  Robinson  t.  Driver,  182  Ala.  160,  31 
Sonth.  495,  cited  by  counsel  for  appellant 
and  which  clearly  differentiates  the  present 
case  from  that  one. 

The  land  mentioned  in  the  contract  is 
described  as  the  land  purcliased  by  the  re- 
spondent at  sheriff's  sale.  Such  a  descrip- 
tion is  not  void  for  uncertainty.  It  is  ca- 
pable of  being  made  mora  definite  and  par- 
ticular by  parol  evidence  without  offending 
the  rule  against  varying  a  written  contract 
by  parol  evidence.  There  is  nothing  in  the 
demurrer,  b^ond  what  we  have  adverted  to 
above,  but  that  has  already  been  considered 
and  passed  upon  on  the  former  appeals  in 
this  case.  There  was  no  error  in  overruling 
the  demurrer  to  the  bill  as  amended,  and 
the  decree  of  the  chancellor  will  be  affirmed. 

Affirmed. 

McCLELLAN,  a  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


BEDDOW  et  al.  v.  BAOLET  et  al 
(Supreme  Court  of  Alabama.  -May  18,  180S.) 

1.  ApPKAI/— HABMT.TOa    EBBOB— ADMISSION    OT 

BviDincx. 

In  an  action  for  the  recovery  of  land,  any 
error  in  permitting  a  lurveyor  to  testify  that  he 
had  been  told  ttiat  a  line  be  ran  was  known  as 
the  W.  survey,  was  harmless,  where  It  was 
shown  in  evidence  without  dlspnte  that  W.  had 
made  the  old  survey  referred  to. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  1161-4170.] 

2.  EvioENca— RauBVAKOT. 

In  ejectment  the  question  to  a  witness, 
"Did  he  do  some  writing  for  you  Saturday?"  the 
'relevancy  of  which  was  not  made  to  appear,  and 
which  referred  to  a  time  long  after  the  com- 
mencement of  the  suit,  was  properly  excluded. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  William  Bagley  and  others 
against  Joe  Beddow  and  others.  From  a 
judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Browning,  Harsh  &  Beddow,  for  appel- 
lants. Sumter  Lea  and  Arthur  L.  Brown, 
for  appellees. 

DOWDELL,  J.  The  appellees,  who  were 
plaintiffs  in  the  court  below,  relied  for  re- 
covery of  the  land  in  question  on  title  by 
adverse  possession.  On  the  trial  of  the  case 
there  were  two  exceptions  reserved  to  the 


mllngs  of  the  court  in  the  introduction  of 
evidence.  The  first  exception  was  t&kea  to 
the  action  of  the  court  in  overruling  the  de- 
fendants' objection  to  tbe  question  asked  the 
witness  Wheelcock  by  the  plalntifls,  "I  will 
ask  you  if  any  person  told  yon  the  line  you 
ran,  as  indicated  by  this  red  line,  was  known 
as  the  Waldrop  survey?"  It  was  shown  that 
the  witness,  who  was  an  experienced  sur- 
veyor, had  surveyed  the  land  in  question, 
mal;lng  a  map  of  the  same,  which  was  in  evi- 
dence, and  in  maldng  the  survey  had  ob- 
served marks  on  trees  Indicating  an  old  sur- 
vey of  some  25  or  80  years  before,  and  this 
was  along  the  same  line  the  witness  had  run, 
and  which  was  Indicated  as  the  red  line  on 
the  map.  We  fall  to  see  any  merit  in  the  ob- 
jection to  the  evidence  that  he  was  told  by 
some  one  that  the  old  survey  was  known  as 
the  "Waldrop  survey."  It  was  afterwards 
shown  In  evidence  and  without  dispute  that 
<x>e  Terrell  Waldrop,  a  county  surveyor, 
made  the  old  survey  referred  to  some  86  or 
40  or  more  years  before.  If  there  was  error 
In  the  admission  of  the  evidence  objected  to, 
there  was  no  possible  injury,  as  Is  clearly 
shown  from  the  record. 

The  second  exception  was  taken  to  the 
court's  action  in  suBtaining  plaintiffs'  objec- 
tion to  the  question  asked  the  witness  John 
W.  Isaacs  by  defendants:  "Did  he  do  some 
writing  for  you  Saturday?"  The  pertinency 
or  relevancy  of  the  evidence  called  for  by 
this  question  is  nowhere  and  In  no  wise  made 
to  appear.  It  refers  to  a  time  long  after  the 
institution  of  the  suit  and,  no  matter  what 
the  answer  might  have  been,  whether  in  the 
affirmative  or  negative.  It  is  not  understood 
what  possible  Influence  it  could  have  had  on 
the  issues  in  the  case.  The  line  np  to  which 
the  plaintUts  claimed  was  indifferently  called 
and  referred  to  in  tbe  evidence  as  the  "old 
line,"  the  "original  line,"  the  "fence  row,"  or 
the  "hedge  row."  The  evidence  without  con- 
flict showed  that  the  plaintiff  had  occupied 
and  claimed  np  to  the  line,  which  marked 
the  western  boundary  of  the  land  In  dlspnte, 
for  40  years  or  more,  and  their  rights  were 
never  questioned  or  disputed  until  after  the 
purchase  by  McCutchen  In  1895  of  the  land 
adjoining  on  the  west  and  not  then  until 
tbe  Ramseur  survey  of  the  McCutchen  land 
In  1900,  when  the  same  was  platted  and  laid 
off  into  small  lots.  We  think,  on  the  undis- 
puted evidence,  the  court  might  well  have 
given  the  general  affirmative  charge  in  favor 
of  tbe  plaintiffs;  and  this  being  so,  and  the 
verdict  of  the  Jury  being  In  favor  of  the 
plaintiffs,  no  reversible  error  was  committed 
in  the  charges  given  at  the  request  of  the 
plalntifls,  or  In  tbe  refusal  of  the  one  re- 
quested by  tbe  defendant 

Affirmed. 

McCLELLAN,  a  J.,  and  TYSON  and  DEN- 
SON,  JJ.,  concur. 
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BOZONB  et  al  v.  DANIBU 
(Supreme  Court  of  Alabama.    May  30,  1905.) 

1.  Pabtition— Adjustment  of  Advances. 

Code  1896, 1 1469,  which  provides  that  con- 
troTenies  as  to  advancements  are  cognisable  be- 
fore the  probate  court  on  the  application  either 
of  a  par^  who  haa  received  an  advancement  or 
of  a  party  in  interest,  being  a  section  in  chapter 
85,  relating  to  descents  and  distributions  of  the 
estate  of  deceased  persons,  has  reference  to 
controversies  as  to  advancements,  as  to  whether 
they  have  been  made  or  not  and  their  amounts, 
but  does  not  authorize  the  probate  court  in 
partition  suits  to  adjust  and  equalize  advance- 
ments among  tenants  in  common  where  the 
lands  descend  from  a  common  ancestor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Descent  and  Distribution,  i  416; 
vol.  38,  Cent  Dig.  Partition,  {  229.] 

2.  SaICE— JUBIBDICTION  Or  EQUITY— JUBIBDIO- 

TiOH  OF  Pbobate  Coubt— Effect. 

The  original  Jurisdiction  of  a  court  ct 
equity  to  jwrtition  lands  is  not  talcen  away  by 
Code  1896,  {  3178,  providing  that  any  property 
held  by  joint  owners  or  tenants  in  common  may, 
on  the  written  application  of  any  one  of  them,  be 
decreed  to  be  sold  by  the  probate  court,  where  the 
same  cannot  be  equitably  partitioned  among 
them ;  but,  where  the  probate  court  first  ob- 
tains jurisdiction,  it  will  retain  it  to  the  ex- 
clusion of  a  court  of  equity,  in  the  atwence  of 
some  special  cause  rendering  the  Jurisdiction  at 
law  inadequate. 

3.  Samb— Jurisdiction  of  Pbobate  Coubt. 

Under  Code  1896,  S  8178,  providing  that 
any  property  held  by  joint  owners  or  tenants 
in  common  may,  on  the  written  application  of 
one  of  them,  be  decreed  to  be  sold  by  the  probate 
court,  when  the  same  cannot  l>e  equitably  divid- 
ed, the  probate  court  has  no  jurisdiction  to  de- 
cree partition  where  the  lands  are  not  sus- 
ceptible of  division  into  equal  parts  or  purta  of 
eqnal  value. 

4.  Sakx— Coubt  of  Equitt— AojusnanT  or 
Advarcembrts. 

Where  a  court  of  equity  has  acquired  juris- 
diction of  a  suit  of  partition  between  heirs,  it 
will  adjust  the  questions  of  advancements  be- 
tween them.  • 

Appeal  from  Chancery  Court,  Choctaw 
County;  Thomas  H.  Smith,  Chancellor. 

"Not  officially  reported." 

Bill  by  J.  Willie  L.  Daniel,  by  next  friend, 
against  W.  A.  BoBone  and  others.  Prom  a 
decree  denying  a  motion  to  dismiss  the  bill, 
defendants  appeal.    Affirmed. 

W.  F.  GloTer,  for  appellants.  Roach  & 
McMillan  for  appellee. 

H ABAIiSON,  J.  The  ^111  alleges  that  on  Sep- 
tember 80th,  1902,  the  complainant,  W.  Amos 
Bozane  "filed  In  the  probate  court  of  Choctaw 
county,  Alabama,  a  petition  to  sell  the  above 
described  lands  (those  lands  to  which  this 
proceeding  relates)  for  partition  and  division 
and  that  on  to  wit,  January  12th,  1903,  the 
said  court  made  an  order  and  decree  to  sell 
said  lands  for  that  purpose,  appointing  a 
commissioner  to  make  said  sale,  and  ordered 
same  to  be  made  on,  to  wit,  February  28rd, 
1908." 

The  bill  was  filed  to  enjoin  the  further  pro- 
ceedings In  the  probate  court  in  the  matter  of 
the  sale  of  said  lands  for  partition  and  dlvl- 
edon,  alleging  that  said  proceedings  In  the 


probate  court  for  partition  of  said  lands  are 
void  for  want  of  jurisdiction.  It  sought  a 
decree  of  the  equity  court,  ordering  that  the 
lands  described  In  the  bill  be  sold  for  parti- 
tion and  dlvlsl<»  among  the  owners  thereof; 
that  an  account  of  the  advancements  made 
by  Wm.  Bozane,  deceased,  to  any  of  his  heirs 
and  distributees  be  talcen,  and  that  an  ac- 
count of  the  amounts  received  for  dlstrlba- 
tlon  through  the  admtolstratlon  of  the  prob- 
ate court,  by  each  heir  and  distributee  be 
taken,  so  that  the  shares  of  each  heir  may  be 
legalized  and  adjusted. 

The  defendants  moved  to  dismiss  the  bill 
for  want  of  equity,  and  to  dissolve  the  In- 
junction which  has  been  temporarily  granted, 
on  the  ground  that  the  bill  sets  forth  no  canse 
entitling  complainant  to  relief  by  Injunction, 
which  motions  the  court  severally  overruled. 

Section  3178  of  the  Code  of  1896  provides 
that  "any  property,  real,  personal  or  mixed, 
held  by  joint  owners  or  tenants  In  common, 
on  the  written  application  of  any  one  or  more 
of  them,  may  be  decreed  to  be  sold  by  the 
probate  court  of  the  connty  In  which  sudi 
propoty  is  situate,  •  •  •  when  the  same 
cannot  be  equitably  divided  or  partitioned 
among  them,"  etc. 

Section  1469  provides,  that  "controversies 
as  to  advancements  are  cognizable  before  the 
probate  court,  on  the  application,  either  of  a 
party  who  has  received  an  advancement,  or  of 
a  party  in  Interest,  who  alleges  that  an  ad- 
Tancemott  has  been  made,  and  upon  demand 
of  either  party,  an  Issue  in  writing  shall  be 
made  up  under  the  direction  of  the  court,  and 
tried  by  a  jury  as  In  other  cases  of  contested 
fact" 

It  Is  to  be  observed,  that  this  section  occurs 
In  chapter  35  of  the  Code,  under  the  head  of 
descents  and  distributions  of  the  estates  of 
deceased  persons,  and  has  reference  to  con- 
troversies as  to  advancements,  as  to  whether 
they  have  been  made  or  not,  and  their 
amounts,  bat  It  does  not  go  to  the  extent  of 
authorizing  the  probate  court  In  partition 
suits  to  adjust  and  equalize  advancemait<« 
among  tenants  In  common,  when  the  lands 
descend  from  a  common  ancestor.  The  pro- 
bate court  In  decreeing  partition,  la  limited 
to  the  powers  conferred  on  it  by  statute. 
Courts  of  equity  had  cn-lglnal  jurisdiction  to 
partition  lands  among  joint  owners,  or  ten- 
ants In  common  and  this  original  jurisdiction 
is  not  taken  away  by  any  power  conferred  by 
by  statute  on  the  probate  court  Donnor  v. 
Quartermas,  90  Ala.  164,  8  South.  715,  24  Am. 
St  Rep.  778;  Wllk^-son  v.  Stuart  74  Ala. 
198.  The  rule  Is,  that  these  two  courts  In 
such  cases  have  concurrent  jurisdiction  In  all 
matiers  conferred  by  statute  on  the  probate 
court  and  whichever  court  first  obtains  Juris- 
diction In  such  matters.  In  the  absence  of 
some  special  cause  rendering  the  jurisdiction 
at  law  inadequate,  retains  It  to  the  exclusion 
of  the  other.  Wllkerson  v.  Stuart  74  Ala. 
203;  Hause  v.  Hause,  67  Ala.  268. 
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The  probate  court,  as  has  been  decided,  bai 
no  Inrisdlctlon  to  decree  partition  where  the 
lands  are  not  sosceptlble  of  division  Into 
equal  parts,  or  parts  of  eqnal  value;  and 
this  cannot  be  done,  when  parties  own  un- 
equal Interests.  Ward  v.  Corbett,  72  Ala. 
43&  In  Marshall  v.  Marshall,  86  Ala.  389,  5 
Sonth.  477,  It  was  held,  that  "the  probate 
court  has  no  power  to  compensate  for  ineqnall- 
tles  In  the  partition ;  nor  to  take  an  account 
of  rents,  nor  to  provide  for  relieving  the  lands 
of  Incnmbrances;  nor  to  adjust  and  equalize 
the  advancements  among  the  tenants  in  com- 
mon, when  the  lands  descended  from  a  com- 
mon ancestor.  Only  the  powers  of  a  court  of 
equity  are  ample  to  accomplish  these  pur- 
poses." 

Having  Jurisdiction  for  any  purpose,  the 
chancery  court  might  well  settle  and  adjust 
the  questions  of  advancements  betweoi  the 
hetrs.  This  right  is  of  equitable  cognizance. 
Ciomer  v.  Shehee,  129  Ala.  588,  30  South.  95, 
87  Am.  St  Bep.  78;  Marshall  v.  Marshall, 
supra. 

The  decree  of  the  chancery  court  is  affirmed. 

McGLBLLAN,  0.  J.,  and  DOWDELL  and 
DBKSON,  JJ.,  concur. 


BAKER  V.  STABLING. 
(Supreme  Court  of  Alabama.    June  d,  1906.) 

1.  RscnvEBS — ^AppoiNTifKHT — Bnx. 

Where  a  bill  for  the  appointment  of  a  re- 
ceiver In  ejectment  to  take  ciiarge  of  rents  and 
profits  averred  that  plaintiff  had  a  good  legal 
title  to  the  land,  that  defmdant  was  insolvent, 
and  that  there  was  probable  danger  that  the 
rents  would  be  lost.  It  was  sufScient 

2.  Stitolatiows  —  ElnwjT  —  Appointioott  or 
Rsuuvuu 

Pending  an  action  of  ejectment,  plaintiff 
61ed  a  bill  to  obtain  a  receiver  on  the  hearing, 
and  a  few  dajs  after  filed  a  petition  for  such 
appointment  immediately,  but  before  it  was  act- 
ed on  plaintiff  adpnlated  that  the  application 
should  not  be  presented  to  the  chancellor,  and 
that  no  receiver  should  be  appointed,  but  that 
snch  fact  shonld  not  affect  the  rights  of  the 
parties  to  the  cause,  but  that  the  chancery  court 
should  iHooeed  to  a  hearing  of  the  cause  on  its 
merits.  Held,  that  complainant  was  not  there- 
by precluded  from  obtaining  a  receiver  after  a 
hearing  of  the  cause  on  the  merits  of  his  bill. 

Appeal  from  Chancery  Court,  Oeneva  Coun- 
ty;   W.  L.  Parks,  Chancellor. 

"Not  officially  reported." 

Action  by  Joe  Baker,  Jr^  against  L  A. 
Starling.  From  a  decree  refusing  the  ap- 
pointment of  a  receiver,  plainttfT  appeals. 
Reversed. 

Espy  &  Farmer,  for  appellant  W.  O.  Mul- 
key,  for  appellee. 

ANDERSON,  J.  A  bUl  filed  by  a  plaintiff 
to  an  action  of  ejectment  which  seeks  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
rents  and  profits  of  the  land  pending  the  suit 
contains  equity,  when  it  avers  that  the  plain- 
tiff has  a  good  legal  title  to  the  land,  that  the 


defendant  Is  insolvent  and  there  Is  probable 
danger  that  the  rents  will  be  lost  Beach  on 
Receivers,  {  499;  Am.  Freehold  Mort  Co.  v. 
Turner.  96  Ala.  272,  11  South.  211.  The 
averments  of  the  bill  In  the  case  at  bar  were 
proven,  and  the  complainant  was  entitled  to 
the  relief  sought 

The  bill  was  filed  for  the  sole  purpose  of 
getting  a  receiver  upon  the  hearing  thereof, 
but  a  few  days  after  the  filing  thereof  the 
complainant  filed  a  petition  for  the  appoint- 
ment of  a  receiver  instanter.  The  counsel 
In  the  case  then  entered  Into  an  agreement  in 
wilting,  before  the  submission  of  the  cause, 
which,  together  with  other  things,  provided 
"that  the  application  for  the  appointment 
of  a  receiver  should  not  be  presented  to  the 
chancellor,  and  that  no  receiver  should  be  ap- 
pointed, but  that  the  fact  that  no  receiver  is 
appointed  shall  not  In  any  way  affect  the 
rights  of  the  parties  to  this  cause ;  that  the 
said  chancery  court  shall  proceed  to  the  hear- 
ing of  the  cause  upon  the  merits,"  etc.  We 
think  the  complainant  thereby  obligated  him- 
self not  to  press  the  petition  for  the  appoint- 
ment of  a  receiver,  but  was  in  no  way  pre- 
cluded from  getting  one  after  the  hearing  of 
the  cause,  if  so  entitled  under  the  averments 
of  the  bill  and  the  proof,  as  the  agreement 
provided  that  the  cause  was  to  be  submitted 
upon  its  merits,  and  the  sole  equity  of  the  bill 
was  the  appointment  of  a  receiver. 

The  decree  of  the  chancellor  Is  reversed, 
and  the  cause  Is  remanded.  In  order  that  the 
court  below  may  make  the  proper  order  ap- 
pointing a  receiver. 

Reversed  and  remanded. 

McCLELLAN,aj.,andTTSON  and  SIMP- 
SON, JJ.,  concur. 


ARNETT  V.  WESTERN  RY.  OF  ALABAMA. 
(Supreme  Conrt  of  Alabama.  June  6,  1905.) 
Exc'EPHONS,  Bnx  01' — ^Tnra  of  Fnjira — Ex- 

TENSIOIT  BT  JTTDOZ. 

Undw  Acts  1900-01,  pp.  830,  831,  regulnt- 
ing  the  practice  of  the  Montgomery  city  court, 
and  requiring  bills  of  exceptions  relating  to  the 
trial  of  civil  cases  to  be  signed  by  the  presiding 
judge  within  SO  days  after  the  trial  of  the  is- 
sues, unless  the  time  for  signing  such  bill  is 
extended  by  agreement  or  by  order  of  the  pre- 
siding judffe,  an  order  for  the  extension  of  the 
time  for  filing  a  bill  of  exceptions  must  l>e 
made  by  the  presiding  judge,  and  not  by  the 
court 

Appeal  from  City  Court  of  Montgomery; 
A  D.  Sayre,  Judge 

"Not  officially  retorted." 

Action  between  William  T.  Amett  and  the 
Western  Railway  of  Alabama.  From  a  Judg- 
ment for  the  latter,  the  former  appeals.  Af- 
firmed. 

0mm  ft  Well,  for  appellant  George  P. 
Harrison,  for  appellee. 

TYSON,  J.  The  Judgment  for  which  the 
appeal  la  proaecnted  waa  rendered  on  the  lOth 
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day  of  Febmary,  1904.  Under  the  act  tega- 
latlng  the  practice  and  procedure  of  the  court 
trying  the  cause,  the  Judgment  became  final 
30  days  after  its  rendition.  It  is  also 
provided  by  that  act  that  all  bills  of  excep- 
tions relating  to  the  trial  of  dvil  causes  must 
be  signed  by  the  presiding  Judge  within  30 
days  after  the  day  on  which  the  issue  or  is- 
sues of  fact  to  which  the  bill  of  exceptions 
relates  was  tried,  unless  the  time  for  signing 
such  bill  of  exceptions  is  extended  by  agree- 
ment of  parties  or  their  counsel,  or  by  order 
of  the  presiding  Judge  as  now  authorized  by 
law  respecting  the  signing  of  bills  of  excep- 
tions In  the  circuit  court  Acts  1900-^)1,  pp. 
830,  831.  The  paper  in  the  record  purporting 
to  be  a  bill  of  exceptions  was  signed  on  April 
15,  1904.  The  orders  for  the  extension  of 
time  for  Its  signing  were  made  by  the  court, 
and  not  by  the  Judge.  Scott  y.  State  (Ala.) 
37  South.  366,  )«  concloslTe  on  the  point  that 
the  authority  to  extend  the  time  toe  the  sign- 
ing of  the  bin  of  exceptions  is  conferred  upon 
the  Judge,  and  not  upon  the  court,  and  that 
the  paper  is  not  a  bill  of  exceptions,  because 
not  signed  In  conformity  with  the  require- 
ments of  the  statute. 

The  only  assignment  of  error  relates  to  mat- 
ters which  must  be  shown  by  a  bill  of  ex- 
ceptions. With  no  bill  of  exceptions  in  the 
record,  the  Judgment  must  be  affirmed. 

McCLEIiLAN,  O.  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


WILSON  ▼.  STATE. 
(Supreme  Court  of  Alabama.    June  1,  1905.) 

1.  Laitdi,obd  and  Tenant— Lien— Oonteaot 
IN  Wbitinq. 

It  is  not  necessary  that  a  rwit  contract  for 
a  year,  in  order  to  kItc  the  landlord  a  lien, 
should  be  in  writing. 

2.  CsiMiNAL  Law — Best  and  Secondabt  Evi- 
dence— Wbttten   Contbaot — Pabol   Pboof. 

Where  a  rent  contract  for  a  year  had  been 
reduced  to  writing  by  the  parties,  it  determined 
their  rights,  and  it  was  error  for  the  court,  in 
a  criminal  prosecution  based  thereon,  to  per- 
mit the  state  to  prove  the  terms  of  such  con- 
tract by  parol. 

[Eld.  Note. — ^For  cases  in  point,  see  voL  14^ 
Cent.  Dig.  Crhninal  Law,  {  882.] 

3.  Same — Heabbat. 

Where  a  landlord  had  no  personal  knowl- 
edge of  the  weight  of  certain  cotton  In  question, 
evidence  with  reference  to  such  weighty  based 
on  hearsay,  was  inadmissible. 

(Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  973,  976.] 

4.  Landlobd  and  Tenant — EiZTiNouisHifmn 
OF  Lien. 

Where  a  landlord  surrendered  her  tenant's 
note,  by  which  he  agreed  to  deliver  a  certain 
amount  of  cotton,  stating,  "It  would  be  a  matter 
of  honor,  •  •  *  and  I  am  going  to  trust 
you,  and  let  you  have  your  note,"  such  sur- 
render did  not  amonnt  to  an  extinguishment  of 
her  landlord's  lien  for  any  balance  that  might 
be  due  on  hsr  rental  contract  as  •  matter  of 
law. 


6.  Sajo — ^Wbonotoi.  BxHOTAt  or  Pbofkbtt — 

iNSTBUCnONS. 

Where,  in  an  action  against  a  tenant  for  a 
wrongful  removal  of  property  on  which  hi> 
landlord  had  a  Uen,  she  testified  that  her  son, 
as  her  agent,  notified  defoidant  not  to  move 
the  property  from  the  premises,  the  conrt  prop- 
erly refused  to  charge  that,  If  she  surrendered 
her  rent  contract  and  told  defendant  she  wonld 
leave  it  to  his  honor  to  pay  the  balance  due. 
defendant  conld  not  bte  convicted,  unless  the 
Jury  further  believed  from  the  evidence  that 
she"  notified  defendant  not  to  remove  the  prop- 
erty before  he  did  so. 

Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

"Not   officially   reported." 

Wesley  Wilson  was  convicted  of  aelling 
or  removing  certain  com  for  the  purpose  of 
hindering,  delaying,  or  defrauding  one  M.  BL 
Johnson,  who,  it  was  alleged,  Iiad  a  valid 
claim  thereto  under  a  written  instrumeot 
for  rent  or  advances,  and  he  appealSL  Re- 
versed. 

The  contract  of  rental  was  In  words  as 
follows: 

"Mamie,  Ala.,  January  23,  1903. 

"This  rent  note  surtlflse  that  Wesley  Wil- 
son is  to  pay  to  the  order  of  Mrs.  M.  E. 
Johnston  800  pounds  of  lint  cotton  for  roit 
of  land  ond  or  before  the  first  day  of  October 
to  be  paid  land  nond  as  the  swamp  Plase 
and  the  Sidney  Farm. 

"Jim, Bailey.  Mrs.  M.  B.  Johnston. 

"Wesley  Wilson." 

In  reference  to  the  delivery  of  the  note. 
Mrs.  Johnston  testified:  "If  I  let  you  have 
my  note,  and  the  cotton  does  not  weigh 
enough  to  pay  me,  I  will  have  no  showing  for 
my  money,  and  It  will  be  a  matter  of  honor 
with  yon;  and  I  am  going  to  trust  yon,  and 
let  you  have  your  note." 

Charge  No.  2,  requested  by  the  defendant 
Is  as  follows:  "If  the  Jury  believe  from  the 
evidence  that  Mrs.  M.  B.  Johnston  surrender- 
ed up  her  note  and  contract  and  at  the  time 
of  so  doing  she  told  him  that  she  would  leave 
It  to  his  honor  to  pay  the  balance  due  her, 
If  anything  were  found  to  be  due,  then  the 
court  charges  the  Jury  that  the  defendant 
cannot  be  convicted  for  removing  property 
vpon  which  she  (Mrs.  M.  E.  Johnston)  had  a 
claim,  unless  the  Jury  further  believes  from 
the  evidence  that  she  notified  the  defendant 
not  to  move  sncli  properly  before  he  did  sa" 

George  Stowers,  for  appellant  Massey 
Wilson,  Atty.  Oen.,  for  the  State. 

DBNSON,  J.  The  defendant  was  indicted 
and  convicted  for  selling  or  removing  50 
bushels  of  com  for  the  purpose  of  hindering, 
delaying,  or  defrauding  M.  E.  Johnson,  who, 
it  was  alleged  In  the  indictment  had  a  law- 
ful and  valid  claim  thereto  under  a  written 
Instrument  Hen  created  by  law  for  rent  or 
advances,  or  other  lawful  and  valid  claim, 
verbal  or  written.  The  lien  relied  upon  by 
the  state  was  one  for  rent  of  land  rented  by 
the  defendant  from  M.  E.  Johnson  tor  the 
year  1903.    It  was  not  necessary  to  tbe  va- 
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lldlty  of  the  rental  contract  between  tbe 
defendant  and  Mrs.  Johnson  tbat  It  abould 
have  been  reduced  to  writing;  but  they  saw 
proper  to  reduce  It  to  writing,  and,  having 
done  80,  the  writing  became  the  only  reposi- 
tory of  the  terms  of  tbe  contract  that  was 
made,  and  the  best  evidence  of  the  agreement 
by  the  pcu:tle&  AU  parol  negotiations  or 
agreements  between  the  parties  with  refer- 
ence to  the  subject-matter  became  merged  In 
tbe  written  contract  upon  its  execution. 
Greenleaf  on  Evidence,  f  87;  Gordon  v. 
PbllUps,  13  Ala.  665;  Thomason  v.  Dill,  SO 
Ala.  444;  Scarborough  v.  Beynolds,  12  Ala. 
252. 

When  a  written  contract  defines  and  de- 
termines tbe  relative  rights  of  the  parties  be- 
tween themselves,  and  is  a  main  issue  in  the 
cause,  it  is  tbe  best  evidence  of  its  terms. 
It  is  clear  that  the  written  contract,  a  copy 
of  which  Is  set  out  in  the  record,  determines 
the  relation  that  existed  between  Mrs.  Jobn- 
Bon  and  the  defendant,  and  was  one  of  the 
main  issues  in  the  case.  Without  inroof  of 
the  contract,  it  could  not  have  been  determin- 
ed tbat  Mrs.  Johnson  had  a  Men  on  the 
com  alleged  to  have  been  removed  or  sold. 
Street  v.  Nelson,  67  Ala.  604;  Ellerson's  Case, 
69  Ala.  1.  The  written  contract  was  In  pos- 
session of  defendant's  attorney  In  court,  and 
at  the  request  of  the  solicitor  was  delivered 
to  him.  The  solicitor  otfered  the  contract  In 
evidence,  but  an  objection  by  the  defendant 
that  Its  execution  had  not  been  proved  was 
properly  sustained  by  the  court  The  court 
then,  against  the  objection  of  tbe  defendant, 
allowed  the  state  to  prove  by  parol  the  terms 
of  tbe  contract  between  Mis.  Johnson  and  the 
defendant.  In  this  ruling  the  court  erred. 
Street  v.  Kelly,  67  Ala.  478;  Street  v.  Nelson, 
67  Ala.  601;  Ellerson's  Case,  60  Ala.  1.  It 
clearly  appears  that  Mrs.  Johnson's  testimony 
with  reference  to  tbe  weight  of  the  cotton 
was  based  upon  hearsay,  not  on  her  personal 
knowledge  of  the  facts.  The  court  erred  In 
overruling   the  objection   Interposed   to   It 

We  cannot  say  as  a  matter  of  law  that  tbe 
delivery  of  the  note  by  Mrs.  Jobnson  to  the 
defendant  under  the  circnmBtances  testified 
to  by  her,  was  an  extinguishment  of  her  Hen 
as  landlord  for  any  balance  that  was  or 
ml{;bt  have  been  due  her  on  the  rental  con- 
tract. Hence  charge  2,  refused  to  the  defend- 
ant, was  properly  refused.  Moreover,  Mrs. 
Johnson  tertlfled  that  her  son,  as  her  agent 
notified  defendant  not  to  move  tbe  com  from 
tbe  premises;  and  the  charge  was  calculated 
to  impress  tbe  Jury  with  the  belief  tbat  tbe 
notice  given  was  not  effective,  unless  given 
by  Mrs.  Johnson  In  person.  There  was  no 
error  In  refusing  the  affirmative  charge  re- 
quested by  the  defendant. 

For  the  errors  pointed  out  the  Judgment  of 
conviction  must  be  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 

McCLBLLAN,  O.  J.,  and  DOWDBLL  and 
ANDERSON,  JJ.,  concur. 


T.  J.  MATTOX  CIOAB  ft  TOBACCO  CO.  ». 
OATO  CIOAB  00. 

(Supreme  Court  of  Alabama.   June  6,  1906.) 

1.  Tkiai. — Unattthobizxd  Tebm — Effect. 

Where  a  cause  waa  tried  at  a  time  not  fixed 
by  law  for  holding  the  ooort  the  Judgment  was 
void. 

2.  Appeal — Void  JuDoianr — ^Disiossal. 

An  appeal  from  a  void  Jndgment  will  be 
dismissed. 

Appeal  from  Obrcnlt  Court  Montgomery 
County ;  T.  Scott  Sayre,  Judge. 

"Not  officially  reported." 

Suit  between  the  T.  J.  liattoz  Cigar  ft  To- 
bacco Company  and  the  Oato  Cigar  Company. 
From  the  Judgment  tbe  former  appeals.  Dis- 
missed. 

This  cause  was  tried  by  Hon.  T.  Scott 
Sayre,  aa  Judge  of  the  Fifteenth  circuit  creat- 
ed by  what  Is  commonly  known  as  the  "Lusk 
Bill."  Tbe  court  was  convened  on  the  2d 
day  of  May,  1904,  and  this  Jndgment  was 
rendered  on  tbe  18th  day  of  May,  1904. 
Under  subsection  6,  |  000,  of  the  Code, 
tbe  time  for  holding  courts  In  Montgomery 
county,  which  was  formerly  In  tbe  Second 
Judicial  circuit  Is  fixed  on  the  eighth  Monday 
after  the  fourth  Monday  In  March'  and  Sep- 
tember. This  would  make  the  spring  term  of 
tbe  court  In  the  year  1904  begin  on  the  23d 
of  May.  At  the  time  tbls  Judgment  was 
rendered  the  court  In  the  Second  circuit  un- 
der section  900  of  the  Code,  was  being  held,  or 
ought  to  have  been  held,  in  Butler  county,  In 
tbe  Second  circuit. 

J.  M.  Chilton,  for  appellant  Stelner,  Crum 
&  Weil,  for  appellee. 

ANDERSON,  J.  This  case  was  tried  by  the 
Judge  of  the  Fifteenth  circuit  at  a  time  fixed 
by  a  law  heretofore  declared  nnconstltutlonal, 
and  not  at  a  time  fixed  by  law  for  holding 
the  circuit  court  for  Montgomery  county. 
Consequently  there  was  no  Judgment  which 
would  support  an  appeal,  and  this  one  must 
be  dismissed,  upon  tbe  authority  of  Walker 
V.  State  (Ala.)  39  South.  242. 

Appeal  dismissed. 

McCLELLAN,  a  J.,  and  TYSON  and  SIMP- 
SON, JJ.,  concur. 


McBfULLAN  v.  LONG. 
(Supreme  (3onrt  of  Alabama.    June  6,  1906.) 

1.  EviDENd  —  JtmiciAL  NoncB  —  Tebu  car 
Court. 

The  Supreme  Court  will  take  Judicial  no- 
tice that  a  circuit  court  convened  on  a  certain 
day  and  that  its  session  was  limited  to  a  cer- 
tain time. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  i  66.] 

2.  Appeal — Bnx  of  HIxceftioitb — SiORino  iir 
VACATIOir — ^Recobd. 

Tbat  a  bill  of  exceptions  signed  in  vaca- 
tion may  be  considered,  it  Is  not  enough  that 
It  states  that  an  order  was  made  extending  the 
time  for  signing  till  after  the  end  of  the  term, 
but  sacb  order  must  appear  la  the  record. 
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Appeal  from  Circuit  Court,  Butler  County; 
J.  G.  Richardson,  Jud^e. 

"Not  officially  reported." 

Action  by.  J.  Lee  Long  against  0.  H.  Mc- 
Mnllan.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Lane  A  Crensbaw,  for  appellant  Powell 
&  Hamilton,  for  appellee. 

TXSON,  J.  The  point  Is  made  by  counsel 
for  appellee  tbat  the  paper  In  the  record 
puri>ortlng  to  be  a  bill  of  exceptions  cannot  be 
considered,  because  signed  by  the  Judge  in 
vacation;  that  no  agreement  in  writing  by 
counsel,  or  order  of  the  court  made  in  term 
time,  pursuant  to  the  requirements  of  the 
statute,  extending  the  time  for  its  signing, 
is  shown  'by  record.  This  paper  purports 
to  have  been  signed  on  the  15th  day  of  June, 
1004.  This  court  judicially  knows  that  the 
court  convened  on  the  2d  day  of  May,  1904, 
and  that  its  session  was  limited  to  3  weeks. 
The  paper,  therefore,  on  its  face  shows  that 
It  was  signed  by  the  Judge  after  the  adjourn- 
ment of  the  court 

It  is  true  it  contains  the  statement  that  on 
motion  of  defendant  it  was  ordered  by  the 
court  that  defendant  be  allowed  30  days  after 
the  adjournment  of  the  court  within  which 
to  prepare  and  tender  his  bill  of  exceptions. 
But  this  amounts  to  nothing  more  than  a  mere 
recital  or  statement  by  the  judge  that  such 
an  order  was  made,  which,  if  made,  is  a 
matter  of  record  in  the  trial  court  The 
order  nowhere  appears  in  the  transcript 
of  the  record  of  the  lower  court  or  in  the 
paper  purporting  to  be  the  bill  of  exceptions. 
It  has  been  frequently  held  by  this  court  that 
such  an  order  must  appear  in  the  record  and 
that  its  omission  cannot  be  supplied  by  a 
recital  In  the  bill  of  exceptions.  Dantzler 
V.  Swift  Creek  Mill  Co.,  128  Ala.  410,  80 
South.  674;  Zion  Fountain  Lodge  v.  Folkea, 
132  Ala.  609,  82  South.  485;  Massillon  E.  &  T. 
Co.  T.  Arnold,  133  Ala.  368,  32  South.  594; 
Peterman  v.  State,  139  Ala.  181,  86  South.  767. 
The  paper  purporting  to  be  a  bill  of  excep- 
tions, therefore,  cannot  be  considered. 

Errors  assigned  being  such  as  can  only  be 
presented  by  bill  of  exceptions,  the  Judgment 
must  be  affirmed. 

McCLELLAN,  C.  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 


BARNBTT  t.  STATE. 
(Supreme  Court  of  Alabama.    June  80,  1005.) 

1.  Cbiminai.  La.w— Evioenob— Dbclabations 
— Hbabsat. 

On  a  criminal  prosecution,  it  was  proper  to 
exclude  evidence  of  statements  made  by  phy- 
sicians, since  deceased,  as  to  the  mental .  con- 
dition of  accused. 

2.  Saioe— iNSAnirT— Mkmtai.  Condition. 

On  a  criminal  prosecution,  evidence  that  de- 
fendant had  been  workine  as  a  carpenter,  and 
that  he  did  the  work  well,  shortly  before  the 
crime,  was  admissible  on  the  ddenae  of  in- 
sanity. 


8.  Sake  —  QuKSTiona   to   Witness  —  Vague 
Question. 

On  a  criminal  prosecution,  there  was  no 
error  in  sustaining  an  objection  to  a  question  to 
a  witness  as  to  whether  accused  had  "spells"; 
the  question  being  vague  and  indefinite. 
4.  Saks— Appeax— HASicLsaa  Ebbob. 

On  a  criminal  prosecution,  any  error  in 
admitting  evidence  as  to  an  attempt  to  send 
accused  to  an  insane  asylum  was  cored  by  sob 
sequently  ruling  out  the  testimony. 

6.  Cbiihnal  Law— iNBTBUcnoNS— Absumxn- 

TATIVE  iNSTBUCnONS. 

On  a  prosecution  for  murder,  a  requested 
instruction  that  the  jury  might  find  defendant 
guilty  of  murder  in  the  second  degree  and  fix 
the  punishment  of  murder  in  the  second  de- 
gree, provided  that  the  jury  were  not  reason- 
ably satisfied  from  the  evidence  that  at  the  time 
he  fired  the  fatal  shot  he  was  insane,  was  prop- 
erly refused  as  argumentative. 
&  Same. 

On  a  prosecution  for  murder,  a  requested 
instruction  that  no  afflicted  insane  person  should 
under  the  laws  be  convicted  of  any  crime  was 
properly  refused  as  argumentative. 

7.  Same. 

On  a  prosecution  for  murder,  a  requested 
instruction  that  there  was  no  presumption  of 
sanity  of  the  defendant  from  the  fact  tbat  he 
was  not  sent  to  the  insane  asylum,  as  argued 
by  the  solicitor  for  the  state,  was  properly  re- 
fused as  argumentative. 
&  Same. 

For  a  like  reason  it  was  proper  to  refuse 
a.  requested  instruction  that  there  was  no  pre- 
sumption arising  from  the  law  or  evidence  that 
the  defendant  was  discharged  by  the  court  after 
his  trial  at  a  certain  time,  because  the  court  up- 
on investigation  decided  that  he  was  not  then 
insane. 

9.  Saioc. 

For  the  same  reason  it  was  proper  to  refuse 
a  requested  instruction  that,  if  the  jury  were 
not  reasonably  satisfied  from  the  evidence  tbat 
at  the  time  defendant  fired  the  fatal  shot  he 
was  insane,  they  might  convict  him  and  fix  his 
punishment  at  murder  in  the  second  degree. 

10.  Same. 

On  a  prosecution  for  murder,  the  court  was 
requested  to  charge  that  the  evidence  of  defend- 
ant's mother  was  undisputed,  and  that  it  should 
be  considered,  together  with  all  the  evidoioe, 
and  if,  after  a  consideration  of  all  the  evidence, 
the  jury  should  be  satisfied  of  insanity,  defend- 
ant could  not  be  convicted  of  any  crime.  SeU, 
tbat  the  instruction  was  properly  refused  as 
argumentative. 

11.  Saiie. 

For  a  like  reason  it  was  proi>er  to  refuse 
a  requested  Instruction  that  the  former  ac- 
quittal of  accused  by  virtue  of  insanity  was  not 
a  circumstance  that  should  weigh  against  de- 
fendant but  was  a  circumstance  that  should  be 
considered  with  all  the  other  evidence  in  the 
case,  and  that  if  from  all  the  evidence,  care- 
fully considered,  the  jury  believe  defendant  In- 
sane at  the  time  he  fired  the  fatal  shot  he 
should  not  be  found  guilty. 

12.  Same. 

On  a  prosecution  for  murder,  It  was  proper 
to  refuse  as  argumentative  a  requested  instruc- 
tion that  the  solicitor  for  the  state  argued  that 
there  was  a  presumption  that  defendant  was 
sane  because  the  court  failed  to  send  the  de- 
fendant to  the  asylum,  but  that  there  was  no 
presumption  of  sanity  against  the  defendant 
1&  Same. 

For  a  like  reason  it  was  proper  to  refuse 
a  requested  Instruction  that  there  was  no  pre- 
sumption against  or  unfavorable  to  defenmmt 
arising  from  the  fact  that  the  court  failed  to 
send  him  to  the  insane  asylum. 
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14.  HoiaOIDB— INBARITT. 

The  fact  that  accused  waa  *Mnaanely  Jeal- 
ona"  would  not  reliera  him  from  reaponaibili^ 
for  homicide. 

Appeal  from  Clt;  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

"Not  offlciall7  reported." 

Walter  Bamett  was  oonyicted  of  murder  In 
ttae  first  degree,  and  he  appeals.    Affirmed. 

Trial  and  conviction  of  murder  In  ttae  first 
degree,  and  sentence  to  the  penitentiary  for 
life.  The  following  charges  were  requested 
by  the  defendant  and  refused  by  the  court : 

"(H)  The  Jury  may  find  the  defendant 
guilty  of  murder  in  the  second  degree,  and 
fix  the  punishment  of  murder  In  the  second 
degree,  provided  that  the  Jury  are  not  rea- 
sonably satisfied  from  the  evidence  that  at 
the  time  he  fired  the  fatal  shot  be  was  an 
insane  person." 

"(F)  No  afBlcted  insane  person  should,  un- 
der  the  laws  of  Alabama,  be  convicted  of 
any  crime." 

"(K)  There  is  no  presumption  of  sanity  of 
ttae  defendant  from  ttae  fact  ttaat  he  was  not 
sent  to  the  asylum  for  the  insane,  as  argued 
by  the  solicitor." 

"(V)  There  is  no  presumption  arising  from 
the  law  or  from  the  evidence  that  the  de- 
fendant was  discharged  by  ttae  court  after 
his  trial  in  1002  because  the  court  upon  in- 
vestigation decided  ttaat  tae  was  not  then 
insane." 

"(R)  If  you  are  not  reasonably  satisfied 
from  ttae  evidence  that  at  the  time  the  defend- 
ant fired  the  fatal  shot  tae  was  insane,  then 
you  may  convict  him  of  and  fix  his  punish- 
ment at  murder  in  the  second  degree." 

"(J)  Tlie  court  charges  ttae  Jury  ttaat  ttae 
evidence  of  ttae  witness,  defendant's  mottaer, 
is  undisputed,  and  yon  will  consider  it,  to- 
gether with  all  the  other  evidence;  and  if, 
after  a  consideration  of  all  the  evidence,  you 
are  reasonably  satisfied  of  the  Insanity  of 
the  defendant,  you  cannot  convict  ttae  defend- 
ant of  any  crime." 

"(6)  Gentlemen  of  ttae  Jury,  I  Charge  yon 
ttaat  ttae  former  acquittal  of  this  defendant 
by  virtue  of  insanity  is  not  a  circumstance 
that  sbould  welgta  against  this  defendant, 
but  is  a  circumstance  you  will  consider  witta 
all  of  the  other  evidence  in  the  case;  and  If 
from  all  of  the  evidence,  carefully  considered, 
you  believe  the  defendant  was  Insane  at  the 
time  tae  fired  the  fatal  shot,  you  will  find 
him  not  guilty  by  reason  of  such  Insanity." 

"(L)  The  solicitor  argues  ttaat  there  is  a 
presumption  ttaat  the  defendant  was  sane, 
because  the  court  failed  to  send  the  defendant 
to  ttae  asylum ;  but  I  charge  you  there  is  no 
presumption  of  sanity  against  the  defend- 
ant" 

"(7)  There  is  no  presumption  against  or 
unfavorable  to  the  defendant  arising  from  the 
fact  that  the  court  failed  to  send  talm  to  ttae 
asylum." 

"(O)  If  defendant,  from  ttae  evidence,  you 
are  reasonably  satisfied  and  believe  was  in- 


sanely Jealous,  and  not  responsible  for  tals 
act  at  the  time  tae  fired  ttae  fatal  sbot,  then 
you  cannot  convict  the  defendant  of   any 
crime." 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

DOWDBLL,  3.  The  defendant  was  tried 
on  an  Indictment  charging  him  with  the  of- 
fense of  murder  in  the  first  degree,  and  of 
which  offense  he  was  convicted  and  sen- 
tenced to  imprisonment  in  the  penitentiary 
for  life.  To  the  Indictment  ttae  defendant  in- 
terposed the  pleas  of  not  guilty,  and  not 
guilty  by  reason  of  Insanity.  There  was  no 
dispute  in  ttae  evidence  as  to  the  killing  by 
the  defendant 

On  the  trial  the  defendant  sought  to  in- 
troduce evidence  of  statements  made  by  Drs. 
Hill  and  Freenle,  both  of  whom  were  dead, 
as  to  ttae  mental  condition  of  ttae  defendant 
some  time  prior  to  ttae  homicide,  to  ttae  effect 
that  the  defendant  was  "crazy,"  which  evi- 
dence was  objected  to  by  ttae  state,  and  ttae 
objection  sustained  by  ttae  court  In  this 
there  was  no  error.  The  evidence  sought 
to  be  introduced  was  purely  hearsay.  Far- 
rlsh  V.  State,  139  Ala.  16,  36  South.  1012. 

That  the  defendant  had  been  working  as 
a  carpenter,  and  that  he  did  ttae  work  well, 
sbortly  before  ttae  killing,  was  a  circum- 
stance to  be  considered  by  ttae  Jury  tending 
to  show  sanity,  and  was  therefore  competent 

The  question  by  the  defendant  to  ttae  de- 
fendant's witness  Pinkston,  if  the  defendant 
did  not  have  spells,  was  vague  and  indefinite. 
The  defendant  may  have  had  "spells,"  what- 
ever that  may  mean,  and  yet  at  the  time  of 
ttae  commission  of  the  offense  have  been  en- 
tirely free  from  the  Influence  of  sucta  a  con- 
dition. Moreover,  ttais  witness  testified  that 
he  had  seen  the  defendant  once  or  twice  a 
month  during  his  entire  life,  and  did  not 
know  anything  about  his  mental  condition, 
and  the  question  did  not  contain  any  intima- 
tion of  the  nature  or  character  of  the 
"spells,"  whether  they  had  or  not  any  bear- 
ing on  his  mental  condition,  or  whether  they 
related  exclusively  to  his  physical  condi- 
tion. There  was  no  error  in  sustaining  the 
objection  to  the  question. 

The  evidence  drawn  out  by  the  solicitor 
from  the  defendant's  brother,  who  was  of- 
fered as  a  witness  by  the  defendant,  and 
against  ttae  defendant's  objection,  relative  to 
any  attempt  or  effort  to  send  ttae  defendant  to 
ttae  asylimi,  was  subsequently  ruled  out  by 
the  court  which  cured  any  error,  if  there  was 
any,  in  its  admission  in  the  first  Instance. 

The  question  asked  the  witness  Handy,  to 
which  objection  was  made,  does  not  appear 
to  have  been  answered.  Besides,  It  would 
have  been  competent  for  this  witness  to  have 
testified  as  to  the  sanity  of  the  defendant. 
Porter  v.  State,  140  Ala.  87,  87  South.  81, 
and  cases  there  dted. 

Charge  numbered  1,  requested  by  the  de- 
fendant was  the  general  charge,  with  hy- 
pothesis to  find  the  defendant  insane.    This 
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charge  was  properly  refused,  since  tbere  was 
eyldence  from  whlcb  the  jnry  could  find  that 
the  defendant  was  sane. 

Charges  designated  H,  F,  K,  V,  R,  J,  6,  Ij. 
and  7,  if  for  no  other  reason,  were  properly 
refused  as  being  argumentative.  Charge  P 
was  invaslTe  of  the  province  of  fbe  jury, 
and  there  was  no  error  in  Its  refusal.  Charge 
T  misplaced  the  burden  of  proof.  Portw  r. 
State,  140  Ala.  87,  87  South.  81. 

Charge  O  was  properly  refused.  The  fact 
that  the  defendant  was  "Insanely  Jealous," 
a  species  of  emotional  insanity,  would  not 
relievo  him  from  responsibility.  Brown  t. 
State  (Ala.)  38  South.  268. 

The  remaining  written  charges  requested 
by  defendant,  and  which  were  refused,  are 
so  patently  and  palpably  bad,  that  further 
conunents  are  not  required. 

We  find  no  error  in  the  record  and  the 
Judgment  is  affirmed. 

TTSON,  SIMPSON,  ANDERSON,  and 
DENSON,  JX,  concur. 


McCARTT  V.  KEY. 
(Supreme  Court  of  MiBslssippi.    Jan.  IS,  1006.) 

1.  Master  and  Sibvant— Labobbb's  Libh— 

EJVIDBNCI:— BUBDBN   OF  PBOOF. 

Where,  In  replevin  for  a  bale  of  cotton,  it 
was  prima  facie  shown  that  such  cotton  was  em- 
braced in  the  original  trust  deed,  wtaereunder 
plaintifF  was  sutMtituted  trustee,  it  was  not 
error  to  devolve  on  a  laborer,  claiming  the  cot- 
ton under  a  laborer's  statutory  lien,  the  burden 
of  proof  that  the  deed  did  not  embrace  the  bale. 

2.  Replevin  —  Affidavit  —  Suffioienot  — 
Amehdmert— Action  by  Tbubtee. 

The  fact  that  a  Bubstitnted  trustee  under  a 
trust  deed  sued  out  replevin  by  afBdavlt  in  his 
own  name  for  property  covered  by  the  deed, 
without  adding  the  word  "trustee,"  did  not  pre- 
clude him  from  showing  that  he  held  the  prop- 
erty as  trustee,  and  an  amendment  accordingly, 
if  necessary,  was  proi>erly  allowed. 

Appeal  from  Circuit  Court,  Carroll  County; 
J.  T.  Dunn,  Judge. 

Replevin  by  J.  O.  Key  against  W.  H.  Me- 
Carty.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  record  shows  in  substance  the  follow- 
ing facts :  That  Ed  Reeves  executed  a  trust 
deed  to  S.  E.  Moore,  trustee,  to  secure  certain 
exiting  Indebtedness  and  advances  to  be 
made  to  him  by  Fox  Bros.,  to  whom  he  de- 
livered a  note  for  the  amount  of  the  indebt- 
edness. The  agreement  in  the  trust  deed 
was  "that  said  property  is  now  free  from 
all  general  and  special  taxes  and  Judgments, 
decrees,  and  liens  of  all  kinds."  It  pledged 
certain  crops,  etc.,  to  the  payment  of  the 
debt.  When  the  debt  so  secured  became  due 
and  payable,  and  Reeves  failed  to  fully  pay 
the  same  off,  and  Moore,  the  trustee,  having 
refused  to  act,  J.  Q.  Key  was  substituted  In 
his  stead  as  trustee  and  sued  out  a  writ  of 
replevin  against  W.  H.  McCarty,  who  had 
come  In  possession  of  a  bale  of  cotton,  which 


had  been  delivered  to  him  by  a  minor  daugh- 
ter of  Beeves,  who  had  lived  with  Reeves 
and  worked  under  Ills  direction  In  the  cul- 
tivation of  the  crop;  the  daughta  claiming 
that  the  cotton  was  hers  as  pay  for  her  serv- 
ices. The  record  further  discloses  the  fact 
that  Ed  Reeves  had  requested  the  glnner  to 
mai^  this  cotton  with  his  daughter's  Initlala, 
but  that  the  glnner  had  refused  to  do  so, 
for  the  reason  that  he  had  not  previously  bad 
any  notice  that  the  cotton  belonged  to  any 
one  but  Ed  Beeves,  and  that  he  did  not  know 
that  Beeves'  daughter  was  a  wage  hand. 
The  cotton  was  taken  to  market  by  Lizzie 
Beeves,  tlie  daughter  of  Ed  Beeves,  and  de- 
livered to  McCarty.  The  record  further 
shows  that  Key,  in  his  affidavit  in  replevin, 
had  signed  his  name  without  adding  the 
word  "trustee." 

McCIurg  &  Gardner,  for  appellant.  Hugli- 
ston  &  McGachern,  for  appellee. 

OALHOON,  J.  That  Mr.  Moore,  the  orIgl> 
nal  trustee,  refused  to  act,  is  plainly  to  be 
seen  of  record.  When  it  was  shown,  as  it 
was,  that  the  cotton  was  prima  facie  em- 
braced in  the  original  trust  deed,  it  was  not 
error  to  devolve  the  proof  on  the  latwrer 
that  the  bale  In  controversy  was  not  Inrolred 
in  it,  because  of  the  laborer's  lien  under  tlw 
statute. 

We  decline  to  hold  that,  because  K^,  the 
substituted  trustee,  sued  out  the  replevin  by 
affidavit  in  his  own  name,  without  adding 
the  word  "trustee,"  therefore  he  must  fail 
in  showing  that  he  held  it  as  trustee,  and  it 
was  proper  to  allow  amendment  accordingly, 
if  any  was  needed. 

There  is  no  error  In  the  admission  of  evi- 
dence on  the  Issue  before  the  Jury. 

Affirmed. 


JOHNSON  V.  ILLINOIS  CENT.  R.  C». 

(Supreme  Court  of  Mississippi.    Jan.  15,  1906.) 

Baiiaoaos  —  Injuries  to  Animals  —  Neoli- 
OENCB—PBEsmtPTioNS— Statutes. 

Plaintiff's  mule  was  found  the  day  after 
the  alleged  injury  with  an  eye  knocked  out  and 
a  jawbone  broken.  Plaintiff  tracked  the  animal 
to  defendant's  railroad  track,  and  at  the  foot 
of  a  grade,  near  a  trestle,  found  evidence  of 
where  a  mule  had  been  knocked  off  or  had  fallm 
down  from  the  track,  and  found  hair  from  a 
mule  and  blood  on  the  crosa-ties,  and  at  the  foot 
of  the  embankment  where  a  mule  had  evidently 
been  lying.  Tracks  of  a  mule  were  also  found 
on  the  railroad  track,  extending  for  a  distance 
of  75  vards  north  of  the  place  where  the  male 
was  alleged  to  have  been  knocked  from  the 
track.  Beld,  that  such  evidence  waa  safficieot 
to  require  a  submission  of  the  railroad  com- 
pany's negligence  to  the  jury,  under  Code  1802, 
{  1808,  providing  that  in  actions  against  rail- 
road companies  proof  of  the  injury  inflicted  by 
the  running  of  the  locomotives  shall  be  prima 
facie  evidence  of  want  of  reasonable  care  on  the 
part  of  the  railroad  company's  servants. 

Appeal  from  Circuit  Court,  Panola  County; 
J.  B.  Boothe,  Judge. 
Suit  by  Joe  Jotmson  against  the  IlUnots 
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Central  Railroad  Company  to  recover  dam- 
ages for  injuries  to  a  mule.  The  trial  court 
save  a  peremptory  Instruction  for  the  de- 
fendant, and  plalntur  appeals.    Reversed. 

The  record  discloses  the  following  facts,  in 
substance:  The  mule  of  the  appellant  was 
found  on  the  day  after  the  alleged  injury  with 
an  eye  knocked  out  and  a  Jawbone  broken, 
and  the  wounds  still  bleeding.  The  appellant 
tracked  the  animal  to  the  railroad  trade,  and 
at  the  foot  of  a  grade,  near  a  trestle,  be 
found  evidence  of  where  a  mule  had  been 
knodced  off  or  had  fallen  down  from  the 
track  to  the  foot  of  the  embankment,  and 
found  on  the  cross-ties  hair  from  a  mule; 
and  blood  was  also  found  at  the  foot  of  the 
embankment,  where  a  mule  had  evidently 
been  lying.  Tracks  of  a  mule  were  found  on 
the  railroad  track,  extending  for  a  distance 
of  some  75  yards  north  of  the  place  where  the 
mule  was  alleged  to  have  been  knocked  from 
the  track  to  the  point  on  the  embankment 
where  the  trestle  begins.  There  was  no  di- 
rect evidence  Introduced  to  show  that  the 
engine  had  struck  ai^ellanfs  mule;  the 
contention  of  the  appellant  being  based  en- 
tirely upon  circumstantial  evidence  according 
to  the  facts  above  detailed.  The  court  gave  a 
peremptory  Instruction  to  find  for  the  railroad 
company. 

Lowrey  ft  Lamb,  for  appellant  Mayes  ft 
Longstreet,  for  appellee 

TRUIiT,  J.  Section  1808,  Code  1892,  was 
devised  to  meet  Just  such  cases  as  the  one 
here  presented.  The  testimony  on  behalf  of 
the  appellant,  with  the  legitimate  inferences 
reasonably  and  logically  dedudble  therefrom, 
entitled  Iiim  to  the  submission  of  the  issue  to 
the  decision  of  the  Jury. 

Reversed  and  remanded. 


ROMANO  V.  VICKSBURG  RT.  ft  LIGHT  CO. 
(Supreme  Court  of  Mississippi.    Jan.  8,  1906.) 

1.  EiLSCTBiCTTT — Ttax   Cattsxd  bt   Defecttvs 
WiBiNs — Question  fob  Jtjbt. 

In  an  action  for  damage  by  fire  caused  by 
defective  wiring,  evidence  held  sufficient  to 
Justify  the  submisaion  of  the  cause  to  the  jury, 

2.  TUAi. —  Pebemptort   Irstbuotioit  —  Con- 

TLICTINO  EVIDBNOE. 

Where  plaintiff's  evidence  is  sufficient  to 
Justify  the  submission  of  the  cause  to  the  jury, 
and  the  testimony  introduced  by  defendant 
simply  conflicts  therewith,  a  peremptory  instruc- 
tion for  defendant  is  nnautborissed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  338,  342.] 

Appeal  from  Circuit  Court,  Warren  County; 
O.  W.  Catchlngs,  Judge. 

Action  by  Angelina  Romano  against  the 
Vlcksburg  Railway  &  Light  Company  for 
damages  from  fire  allegM  to  have  been 
caused  by  defendant's  negligence.  From  the 
action  of  the  court  In  giving  peremptory 
instruction  for  defendant.  plalntifC  appeals. 
Reversed. 


Brunlnl  ft  Hlrsb,  for  appellant  Smith, 
Hirsh  &  Landau,  for  appellee. 

TRULY,  J.  The  trial  Judge  properly  refus- 
ed the  peremptory  Instruction  asked  by  the 
appellee  at  the  conclusion  of  appellant's  testi- 
mony. As  the  case  then  stood,  the  proof  was 
ample  to  Justify  the  submission  of  the  cause 
to  the  Jury.  The  circumstances  attending  the 
fire,  the  fact  that  there  had  been  no  fire  in  the 
building  for  a  number  of  hours,  the  fact  that 
the  fire  originated  at  the  exact  place  where 
the  electric  wires  entered  the  building,  the 
defective  character  of  the  wires  used  In  in- 
stalling the  electric  fixtures,  the  negligent  and 
unworkmanlike  manner  In  which  the  connec- 
tion was  made  with  partially  uninsulated 
wire,  the  probability  of  fire  being  caused 
thereby — ail  these  things  standing  undisputed 
and  unexplained  danonstrate  the  correctness 
of  the  ruling.  Hence  It  was  error  to  grant 
the  peremptory  Instruction  for  the  appellee  at 
the  conclusion  of  the  case.  The  testimony  in- 
troduced by  appellee  simply  conflicted  with 
the  proof  on  behalf  of  the  appellant,  and 
these  issues  of  disputed  fact  should  have  been 
submitted  to  the  decision  of  the  Jury. 

Reversed  and  remanded. 


TATH  COUNT?  v.  MOORB. 
(Supreme  Court  of  MisBlssippi.    Jan.  8,  1906.) 
Rewabdb— Claws— AixowAMOK. 

Code  1^2,  f  1887,  providing  that  a  person 
who  shall  arrest  any  one  who  has  killed  another 
and  is  fleeing  sliall  be  entitled  to  a  reward  out 
of  the  treasury  of  the  county  "upon  the  allow- 
ance of  the  circuit  court  and  ol  the  board  of 
supervisors  of  the  coun^  in  the  manner  pro- 
vided by  law,"  contemplates  the  approval  of 
both  the  circuit  court  and  of  the  board  of  super- 
visors, and  without  allowance  by  the  board  the 
circuit  court  has  no  authority  to  order  payment 

Appeal  from  Circuit  Court  Tate  County; 
J.  B.  Boothe,  Judge. 

Action  by  R.  S.  Moore  against  Tate  county. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Suit  by  B.  S.  Moore  against  Tate  county 
for  statutory  reward  provided  for  In  section 
1387  of  the  Code  of  1892,  which  is  as  fol- 
lows: "A  person  who  shall  arrest  any  one 
who  has  killed  another  and  is  fleeing  or  Is 
attempting  to  flee  before  arrest  and  shall 
deliver  him  up  for  trial,  shall  be  entitled  to 
the  sum  of  one  hundred  dollars  out  of  the 
treasury  of  the  county  in  which  the  homicide 
occurred,  upon  the  allowance  of  the  circuit 
court  and  of  the  board  of  supervisors  of  the 
county  in  the  manner  provided  by  law." 
The  claim  was  allowed  by  the  circuit  court 
and  certifled  to  the  board  of  sui>ervl8ors  for 
its  allowance,  presented  to  the  board,  in- 
vestigated by  it  witnesses  examined  for  and 
against  the  allowance  of  the  claim,  and  its 
allowance!  refused.  The  testimony  was  then 
embodied  in  a  bill  of  exceptions,  and  the  case 
appealed  to  the  circuit  court  and  by  the 
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court  again  allowed  and  ordered  paid,  and  | 
from  such  decision  an  appeal  to  the  Supreme 
Court  la  prosecuted  by  tbe  board  of  super- 
visors. 

N.  A.  Taylor,  for  appellant  J.  F.  Dean, 
for  appellee. 

TRULY,  J.  Section  1887,  Code  1892,  con- 
templates the  approval  of  both  the  circuit 
conrt  and  of  the  board  of  supervisors  of  an  al- 
lowance of  the  statutory  reward  for  the  ar- 
rest of  a  fleeing  homicide.  The  dissimilarity 
in  the  procedure  by  which  such  an  allowance 
is  obtained  and  ttiat  by  which,  under  sec- 
tion 641  and  section  926,  Code  1892,  tbe  cur- 
rent allowances  of  the  courts  are  made,  is 
obvious.  In  the  latter  class,  as  was  decided 
by  this  court  in  Choctaw  Co.  v.  Hughes,  83 
Miss.  195,  36  South.  424,  the  allowances, 
when  made,  are  "certified  to  the  board  of 
supervisors."  In  such  case  the  allowance 
by  the  court  is  final,  and  the  certification  to 
the  board  is  "not  for  revision  or  correction 
or  allowance,  but  that  a  warrant  may  issue 
to  the  county  treasurer  for  payment"  Jones 
V.  I.«e  County  (Miss.)  12  South.  341.  But 
under  section  1387  there  must  be  a  separate 
approval  by  each  of  the  two  tribunals.  The 
language  of  tbe  statute  malces  this  manifest. 
As  this  is  decisive  of  the  case,  we  deem  it 
unnecessary  to  pass  on  the  other  questions 
presented. 

Reversed  and  remanded. 


RUSSELL  V.  JOHNSON. 
(Suprone  Court  of  Mississippi.    Jan.  16. 1906.) 

Biixs  AND  Notes  —  Execution  —  Dubebs  — 
Qttebtion  fob  Jubt. 

A  criminal  charge  liaving  been  preferred 
against  a  tenant  for  disposing  of  mortgaged 
crops,  an  ofBcer  holding  the  warrant  for  the 
tenant's  arrest  threatened  to  serve  the  warrant 
unless  the  tenant's  indebtedness  was  secured, 
whereupon  the  landlord,  in  order  to  prevent  tbt 
tenant's  arrest  and  removal,  he  being  her  only 
tenant  signed  the  note  sued  on  with  the  tenant 
payable  to  tbe  mortgagee,  and  the  tenant  ex- 
ecuted a  mortgage  on  certain  cattle  to  secure 
her  liability  as  surety.  Held,  that  whether  the 
landlord  signed  the  note  under  duress  was  for 
tbe  jury. 

Appeal  from  Circuit  Court  Lafayette  Coun- 
ty ;  J.  B.  Boothe,  Judge. 

"Not  to  be  officially  reported." 

Action  by  J.  L.  Johnson  against  N.  S.  Jones 
and  another.  From  a  judgment  in  favor  of 
plaintiff  against  defendant  Mrs.  L.  J.  Russell, 
she  appeals.    Reversed. 

N.  S.  Jones  owed  the  appellee,  J.  L.  John- 
son, a  merchant  in  Pontotoc  county,  a  consid- 
erable sum  of  money,  and  to  secure  this  in- 
debtedness gave  a  deed  of  trust  on  bis  grow- 
ing crops.  Jones  moved  into  Lafayette  coun- 
ty without  settling  this  indebtedness,  and 
moved  upon  the  farm  of  appellant  Mrs. 
L.  J.  Russell.  Johnson  made  affidavit  against 
Jones  for  unlawfully  disposing  of  his  mort- 
gaged crops.    A  warrant  was  placed  in  the 


hands  of  an  .officer,  who  went  to  Ziafayette 

county,  saw  Jones,  and  told  him  that  be 
would  arrest  him  nnless  some  arrangement 
was  made  to  pay  ttie  Indebtedness,  or  at 
least  a  part  of  It  It  was  finally  agreed  that 
If  Jones  would  secure  one-half  tbe  indebted- 
ness, the  other  part  might  be  released;  and 
thereupon  Jones  applied  to  Mrs.  Russell  to  as- 
sist him  in  making  a  note  for  the  agreed 
amount  Mrs.  Russell  was  informed  of  tbe 
fact  that  a  criminal  charge  was  pending 
against  Jones,  and  that  he  was  tlireatened 
with  immediate  arrest  unless  he  arranged  a 
settlement  At  the  suggestion  of  tbe  officer 
Mrs.  Russell  informed  Jones  that  she  would 
go  on  a  note  with  him  for  the  agreed  amount, 
provided  he  would  Indemnify  her  against  pos- 
sible loss  by  executing  a  trust  deed  on  certain 
cattle  owned  by  him  and  his  mother-in-law, 
Jones,  who  was  the  only  tenant  on  Mrs. 
Russell's  place,  agreed  to  this,  and  the  trust 
deed  on  the  cattle  was  executed,  and  Mrs. 
Russell  signed  tlie  note  to  Johnson.  The  note 
falling  due  and  payment  being  refused,  John- 
son brought  suit  in  the  magistrate's  court 
against  both  Jones  and  Mrs.  Russell.  The 
case  was  decided  against  bim  there,  and  be 
appealed  to  the  circuit  court  where,  upon 
conclusion  of  the  testimony,  the  court  gave  a 
peremptory  instruction  In  favor  of  Jones  on 
the  ground  of  duress,  and  gave  a  further  per- 
emptory Instruction  against  Mrs.  Russell,  al- 
leging that  duress  as  to  Jones  did  not  extoid 
to  her.  From  this  judgment  Mrs.  Russell 
appeals. 

L.  M.  Russell,  for  appellant  R.  V.  Fletch- 
er, for  appellee. 

WHITFIELD,  O.  J.  The  statement  of  tbe 
law  by  learned  counsel  for  the  appellee  In  his 
brief  is  clearly  correct  But  the  dlfflcnlty 
with  the  case  is  that  the  court  below  gave  a 
peremptory  Instruction,  taking  away  from  the 
jury  the  determination  of  the  question  of 
fact  whether  Mrs.  Russell  also  signed  tbe 
note  under  duress.  We  cannot  agree,  after 
a  careful  consideration  of  the  record,  with 
counsel  for  appellee,  that  there  Is  not  suffi- 
cient evidence  on  this  point  to  take  tbe  case 
to  the  Jury.  We  think  there  is,  and  for  the 
error  of  the  court  In  giving  the  peremptory 
Instruction  tbe  judgment  Is  reversed,  and  tbe 
cause  remanded.' 


RULE  et  al.  v.  RULE  et  aL 
(Supreme  Court  of  Mississippi.    Jan.  16, 1906.) 

Appeal  —  Habmless    EJbbob  —  AnmssiON   op 

EviDENCB— EQtjnr  Cases. 

The  erroneous  admission  of  testimony  in  ■ 
chancery  case  does  not  necessitate  a  reversal, 
where,  ignoring  the  objectionable  testimonj. 
there  still  remains  sufllcient  evidence  to  support 
the  chancellor's  finding  and  decree. 

[Ed.   Note. — For  cases   in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  Si  4185,  4186.] 

Appeal   from   Chancery  Court   Sunflower 
County ;  Percy  Bell,  Chancellor. 
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BUI  by  Mary  M.  Rule  and  otbera  against 
liola  A.  Bnle  and  others.  From  a  decree  In 
favor  of  complainants,'  defendants  appeaL 
Affirmed. 

The  bill  songbt  to  establish  an  eqnltable 
claim  to  certain  lands  which  are  alleged  to 
have  been  purchased  with  the  partnership 
fonds  of  Rnle  Bros.,  bnt  the  legal  title  to 
which  had  been  taken  in  the  name  of  O.  W. 
Rale,  the  husband  of  Lula  A.  Rule.  Upon 
the  trial  of  the  case  in  the  chancery  court, 
the  chancellor  found  that  a  onlTersal  part- 
nershlp  existed. 

Johnson  A  Neill,  for  appellants.  McOlnig, 
Gardner  ft  Whlttington,  for  appellees. 

TRULY,  J.  Two  very  interesting  proposi- 
tions of  law  are  pressed  upon  our  considera- 
tion, bnt  a  careful  Inspection  of  the  rec- 
ord convinces  ns  that,  as  here  presented, 
they  are  not  necessarily  involved  in  the  de- 
termination of  this  controversy.  Conceding 
the  soundness  of  the  position  of  appellants 
upon  both  propositions,  this  does  not  operate 
to  necessitate  a  reversal  of  the  decree,  be- 
cause, with  the  testimony  objected  to  ig- 
nored, there  still  remains  sufficient  evid^ice 
to  support  the  finding  of  fact  by  the  chan- 
cellor and  the  decree  in  favor  of  the  appel- 
lees. The  proof  eetablisbtng  the  anlver8|l 
partnership  is  both  competent  and  ample,- 
and,  this  being  established,  the  contentions 
of  the  appellants  mnst  faiL 

Affirmed. 


PIKES  V.  STATE. 
(Supreme  Gonrt  of  Miasisaippi.    Jan.  8,  1906.) 

1.  IiraHXAITCi;  —  REGTTULTIOIf  —   STATDTBS  — 
FOBV  OF  INSUBAITCK. 

Acts  1902,  p.  62,  c.  69,  regulating  insurance 
companies,  and  providing  in  section  10  (page 
65)  that  ail  indemnity  or  guaranty  companies, 
all  insurance  companies,  corporationa.  associa- 
Uona,  and  fraternal  orders,  doing  an  insurance 
bosinesa,  whether  domestic  or  foreign,  trans- 
acting or  to  be  admitted  to  transact  business  in 
Mississippi,  shall  be  placed  under  the  state  in- 
surance department,  and  shall  be  subject  to 
the  inspection  and  eupervlsion  of  the  commis- 
sioner, includes  a  foreign  association  issuing  a 
contract  agreeing,  in  consideration  of  weekly 
payments,  to  pay  a  sick  and  a  burial  benefit  in 
case  of  death. 

2.  Saiu — Febmit. 

Under  Laws  1902,  p.  65,  c.  59,  regulating 
insurance  companies,  and  re<iniring  every  in- 
surance association  to  obtain  a  ^mit  from  the 
insurance  commissioner  authorizing  it  to  do 
business  within  the  state,  and  prohibiting  any 
agent  from  soliciting  Insurance  for  any  associa- 
tion not  having  complied  with  such  law,  the  is- 
soance  of  a  permit  by  the  insurance '  commis- 
sioner is  a  condition  precedent  to  the  exercise 
of  any  powers  by  an  agent  of  an  insurance  as- 
sodauon,  and  such  permit  and  license  is  the 
sole  proof  of  his  authority  to  engage  in  -the 
insurance  business  within  the  state. 
S.  S&m — BvioEiTCK. 

In  a  prosecution  of  an  insurance  agent  for 
doing  business  within  the  state  in  violation  of 
Acts  19^  p.  62,  c.  59,  regulating  insurance  with- 
in the  stated  the  testimony  of  the  state  insur- 


ance commissioner  and  a  oertiSed  copy  of  the 

records  of  his  office,  showing  ttiat  the  company 

for  which  defendant  was  soliciting  insurance 

had  not  been  permitted  to  do  business  within 

tlie  state,  was  oomiMtent  and  conclusive  on  such 

question. 

4.  Sahb— OoMFiiAiHT — ^AmnAvir. 

Under  Laws  1902,  p.  62,  c  59,  regulating 
insurance  companies  and  prohibiting  numerous 
different  acta  by  Insurance  agents  under  dis- 
tinct provisions  for  which  different  and  vary- 
ing punishments  are  prescribed,  an  affidavit 
char^g  in  general  terms  that  defendant  "did 
unlawfully  assume  to  act  as  an  insurance 
agen^"  under  which  defendant  might  be  con- 
VKited  of  violating  several  different  sections  of 
the  statute  by  entirely  different  acts,  etc.,  was 
fatally  detective  for  failure  to  specify  the 
particular  unlawful  act  charged. 

Appeal  from  Circuit  Court,  Lauderdale 
(bounty;  R.  F.  Cochran,  Judge. 

C  I.  Flkes  was  convicted  of  unlawfully 
assuming  to  act  as  an  ixsnrance  agent,  and 
he  appeala    Reversed. 

Affidavit  was  made  against  C.  I.  Flkes  be- 
fore a  justice  of  the  peace  in  Meridian,  char- 
ging that  he  "did  nnlawfully  assume  to  act 
as  insurance  agent,  to  wit,  as  agent  for  the 
Union  Mutual  Aid  Association  of  Mobile, 
Alabama,  without  license  therefor,  as  pro- 
vided and  required  by  chapter  69  of  the  Laws 
of  Mississippi  of  1902."  He  was  convicted 
in  the  Justice's  court,  and  appealed  to  the 
drcait  court  A  demurrer  was  interposed 
here,  which  raises  the  question  whether  said 
affidavit  contains  a  sufficient  description  of 
the  oftense.  This  demurrer  was  overruled, 
and  the  case  went  to  the  jury  on  the  plead- 
ings and  evidence.  Tbe  defense  was  that 
the  association  for  which  defendant  was 
aolidtlng  Insurance  did  not  come  within  tho 
meaning  of  the  statute,  being  neither  a  life 
insurance  company  proper  nor  a  fraternal 
order,  and  therefore  not  engaged  in  a  busi- 
ness which  it  is  the  duty  of  the  Insurance 
commissioner  to  regulate,  and  that  no  license 
or  permit  from  the  Insurance  commissioner 
was  necessary  to  enable  an  agent  to  solicit 
for  this  association,  which  simply  agreed 
and  undertook,  in  consideration  of  the  pay- 
ment by  each  member  of  weekly  dues,  to 
provide  its  members  with  a  sick  benefit  and 
a  burial  benefit  in  case  of  death.  Section  10, 
a  59,  p.  66,  of  the  Laws  of  1902,  is  as  follows : 
"All  indemnity  or  guarantee  companies,  all 
Insurance  companies,  corporations,  associa- 
tions and  fraternal  orders  doing  an  insur- 
ance business,  whether  domestic  or  organ- 
ized under  the  laws  of  other  states  or  gov- 
ernments, transacting  or  to  be  admitted  to 
transact  business  in  this  state,  shall  be 
placed  under  this  department  and  shall  be 
subject  to  the  inspection  and  supervision  of 
the  commissioner."  A  verdict  of  guilty  re- 
sulted, and  Flkes  appeals. 

Amis  &  Dunn  and  Miller  &  Baskln,  for 
appellant  Fewell,  Bozeman  &  Fewell,  and 
J.  N.  Flowers,  Asst  Atty.  Gen.,  for  the  State. 

TRULY,  J.  The  contention  of  the  aroel- 
lant  that  becanae  the  Insurance  company 
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which  he  represented  does  not  fall  clearly 
within  any  of  the  well-defined  classes  of 
companies  specifically  mentioned  and  dealt 
with  by  chapter  69,  p.  92,  Acts  1902,  there- 
fore neither  he  nor  his  company  falls  within 
the  pnrrlew  of  that  statute,  Is  untenable. 
The  law  referred  to  was  a  timely  and  wise 
effort  by  the  Legislature  to  protect  the  people 
of  the  state  against  Imposition  and  fraud  on 
the  part  of  any  insurance  company,  no  mat- 
ter what  form  the  particular  scheme  might 
assume.  The  Intent  of  that  law  was  that 
all  Insurance  companies,  whether  fire,  marine, 
accident,  or  fraternal,  or  other  kind,  should 
be  subjected  to  an  examination  by  the  In- 
surance commissioner  before  they  could  legal- 
ly write  Insurance  tn  this  state.  It  imposes 
certain  restrictions  on  every  Insurance  com- 
pany desiring  to  do  business  In  this  state, 
and  demands  compliance  with  certain  con- 
ditions and  the  payment  of  certain  fees  be- 
fore It  could  receive  a  license  from  the  prop- 
«r  authority.  The  statute  also  contemplates 
that  no  agent  shall  represent  any  character 
of  Insurance  company  unless  the  same  has 
been  lawfully  permitted  to  do  business  In 
the  state  and  such  agent  has  himself  re- 
ceived a  certificate  entitling  him  to  solicit 
and  write  insurance.  This  beneficent  legis- 
lation was  found  necessary  In  order  to  In- 
sure the  people  protection  from  the  imposi- 
tion and  fraud  of  so-called  insurance  com- 
panies not  organized  in  accordance  with  law, 
not  financially  responsible  for  losses  in  case 
such  should  occur,  and  being  in  truth  simply 
traps  for  the  unwary,  operated  mainly,  if 
not  solely,  for  the  benefit  of  the  officials 
and  soliciting  agents.  The  Inhibition  against 
the  unlicensed  transaction  of  insurance  busi- 
ness was  wisely  couched  In  general  terms, 
and  that  inhibition  applies  to  all  Insurance 
companies,  without  regard  to  mere  formal 
differences  occurring  in  their  routine  of  busi- 
ness or  in  the  promised  benefits.  The  inten- 
tion of  the  Legislature  was  not  to  incite  or 
encourage  the  conniving  to  devise  different 
kinds  of  insurance  associations,  simply  vary- 
ing in  some  particular  from  the  generally 
recognized  organizations,  but  was  an  attempt 
to  absolutely  prevent  dishonest,  fraudulent, 
or  insolvent  associations  transacting  business 
in  this  state.  The  terms  of  the  statute  ex- 
pressly include  "all  corporations,  associa- 
tions, partnerships  or  individuals  engaged  as 
principals  in  the  business  of  insurance." 
Hence  a  permit  and  a  license  is  demanded  of 
all  insurance  associations  without  excep- 
tion, and  such  permit  can  only  be  obtained 
by  complete  compliance  with  all  the  pro- 
visions of  the  statute;  one  of  the  chief  condi- 
tions being  that  the  state  Insurance  commis- 
sioner must  be  fully  satisfied  of  the  applying 
company's  "financial  condition  and  ability  to 
fulfill  its  obligations."  If  not  satisfied  of 
this,  or  If  any  company  falls  to  comply  with 
any  other  statutory  requirement,  the  insur- 
ance commissioner.  In  the  exercise  of  his 
discretion,  may  refuse  the. permit  and  forbid 
the  company  to  prosecute  its  business  In  the 


state.  So,  U  authority  be  granted  any  ocmi- 
pany,  the  same  may  be  by  the  conunlaBlonec 
revoked  when  in  his  opinion  "its  condition  is 
unsoimd,"  or  if  it  "shall  violate  or  neglect 
to  comply  with  any  provision  of  law  obliga- 
tory to  it" 

We  also  hold  that  the  issuance  of  a  permit 
by  the  insurance  commissioner  is  a  condi- 
tion precedent  to  the  exercise  on  the  part  of 
any  agent  of  any  of  the  powers  of  such 
agency,  and  such  permit  and  license  is  the 
sole  proof  under  the  law  of  his  authority  to 
engage  in  insurance  buisiness  in  this  state. 
The  proof  in  this  case  is  perfectly  clear  that 
neither  appellant  nor  the  company  for  virbldi 
he  was  acting  as  agent  was  lawfully  author- 
ized to  operate  in  the  state  of  MlssissippL 
I  The  uncontradicted  testimony  of  the  state  in- 
surance commissioner  and  the  certified  copy 
of  the  records  of  his  office  were  competent 
evidence,  and  are  conclusive  on  that  point 
It  is  useless  to  enter  upon  any  discussion  of 
the  exact  character  of  the  so-called  insur- 
ance promised  by  the  policy  of  the  self-styled 
insurance  company,  or  to  decide  whether  It 
properly  falls  within  the  class  of  fraternal 
or  life  insurance  companies,  or  either. 
Whether  fraternal  or  life,  it  was  not  permit- 
ted to  operate  in  this  state,  and  it  was  unlaw- 
ful for  appellant  to  solicit  or  write  risks  for 
It 

But  we  find  ourselves  unable  to  uphold  the 
conviction  in  view  of  the  defective  affidavit 
on  which  this  prosecution  is  based.  The  de- 
murrer to  that  affidavit  should  have  been 
sustained.  By  the  statute  under  review 
there  are  numerous  different  acts  which  are 
condemned  by  distinct  provisions  and  for 
which  different  and  varying  puniahmenta  are 
prescribed.  The  affidavit  here  considered 
affords  the  court  no  guide  by  which  to  de- 
termine positively  what  particular  violation 
of  the  law  was  intended  to  be  charged 
against  the  appellant;  nor  does  it  advise  the 
defendant  of  the  nature  and  cause  of  the 
accusation  against  him.  The  mere  general 
averment  that  the  defendant  "did  unlawful- 
ly assume  to  act  as  insurance  agent"  Is  not 
sufficient  Under  such  charge  the  defendant 
might  be  convicted  of  violating  several  differ- 
ent sections  of  the  statute,  by  entirely  differ- 
ent acts,  and,  upon  conviction,  be  subject  to 
different  and  distinct  punishments.  The  affi- 
davit should  go  further  and  show  the  charac- 
ter of  insurance  which  the  defendant  la 
charged  with  writing  or  soliciting,  and  set 
out  in  definite  terms  the  nature  and  details 
of  the  unlawful  act  alleged  to  have  been  com- 
mitted, thus  advising  both  the  court  and  the 
defendant  of  the  exact  offense  intended  to 
be  charged,  so  that  the  defendant  may  know 
the  statute  he  is  alleged  to  have  violated, 
and,  if  convicted,  the  court  may  know  Its 
power  in  inflicting  punishment  Upon  this 
ground  alone  we  reverse  the  Judgment  in  this 
case.  Appellant  will  be  held  in  a  1600  bond 
to  answer  such  further  prosecution  as  may 
be  instituted  against  him. 

Beversed  and  remanded. 
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FREEMAN  t.   STATE. 

(Supreme  Court  of  Florida.  Division  A.    Dec. 
19,  1905.) 

1.  GBiiaRAi.  Law— StbikinoOutTebtimont. 

Motions  to  strike  the  whole  of  a  witness' 
testimony  should  not  be  granted,  if  any  portion 
of  it  is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  g  1643.] 

2.  HOKICIDE— Vabiarce. 

In  a  prosecution  upon  an  indictment  for  an 
assanlt  with  Intent  to  commit  mnrder,  where  the 
allegation  is  that  the  wound  was  inflicted  "in 
the  stomach  and  Ijody,"  and  the  person  assaulted 
testified  that  "he  shot  me  in  the  lower  part 
of  my  stomach,"  such  testimony  should  not  be 
excluded  on  the  ground  of  variance. 

8.  CsiKiHAL  Law— Motion  in  Abrbst. 

Motions  in  arrest  of  judgment  reach  only 
■uch  errors  as  are  apparent  on  the  record  proj>- 
er.  Questions  of  variance  tietween  the  aUega- 
tion  and  proofs  cannot  be  considered  on  a  mo- 
tion in  arrest  of  judgment 

4.  Same. 

A  motion  in  arrest  of  judgment  la  not  th« 
proper  remedy  for  a  wrong  verdict. 

[Eld.  Note. — For  cases  in  point,  see  vol.  10^ 
Cent  Dig.  Criminal  Law,  f  2463.] 

5.  Sai<b— New  Tbiai/— Biix  of  EIxceptions. 

Where  a  motion  for  new  trial  states  that 
the  court  erred  in  refusing  to  give  the  jury 
charges  requested  by  the  defendant  the  charges 
so  requested  and  refused,  and  the  exceptions  to 
such  refusals,  should  be  set  out  in  a  bill  of  ex- 
ceptions; and  if  they  are  not  included  in  a  bill 
of  exceptions,  except  as  they  are  stated  in  the 
motion  for  new  trial,  they  are  not  properly  evi- 
denced to  this  court  and  they  cannot  be  consid- 
ered here,  especially  when  the  motion  is  denied, 
since  the  statements  in  a  motion  for  new  trial 
are  not  self-supporting. 

9.  Saio— TsBDior. 

In  a  prosecution  for  assanlt  with  intent  to 
commit  murder,  where  the  record  gives  the  name 
of  the  sole  defendant  and  recites  that  the 
Jury,  "being  duly  elected,  impaneled,  tried,  and 
•worn  the  truth  to  speak  upon  the  issues  joined, 
having  heard  the  evidence,  the  charge  of  the 
court,  and  the  argument  of  counsel,  and  having 
considered  their  verdict  upon  their  oaths  do 
say :  'We,  the  jury,  say  the  defendant  is  guilty 
of  aggravated  assault  So  say  we  all.  W.  A. 
Sj>encer,  Foreman,' " — the  form  of  the  verdict 
is  sufficient  against  oblections  that  it  "does  not 
tive  the  name  of  the  defendant,  nor  state  what 
cause  is  being  tried,  nor  say  what  the  jury  had 
under  consideration,  nor  that  the  jury  have 
found  anything  after  deliberating  upon  the  evi- 
dence of  the  case."  The  use  of  the  word  "say" 
in  the  verdict  instead  of  the  usual  word  "find," 
is  not  material,  when  the  record  shows  the  jury 
heard  and  considered  the  evidence  and  the 
charge  of  the  court  and  upon  their  oaths  re- 
turned the  verdict 

7.  Indictment  —  Asbault  with  Iktbnt  to 
Kill  —  Corvictior  of  Aooravatbd  As- 
sault. 

Under  an  indictment  for  assault  with  intent 
to  commit  murder,  there  may  be  a  conviction  of 
aggravated  assault 

8.  Cbiminal  Law— RiTiBW— Conolusivenbss 
OF  Vebdict. 

Where  the  evidence  sustains  the  verdict 
It  will  not  be  disturbed  on  writ  of  error. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Dade  County; 
Minor  8.  Jones,  Judge. 

89  SO.— 60 


Burt  Freeman  was  convicted  of  aggravated 
assault,  and  brings  error.    Affirmed. 

G.  A.  Worley,  for  plaintiff  in  error.  W. 
H.  Ellis,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  plaintiff  In  error 
was  tried  in  the  circuit  court  for  Dade  coun- 
ty upon  an  Indictment  which  charged  that 
Burt  Freeman,  on  November  2,  1003,  In  Dade 
county,  with  a  pistol  loaded  with  leaden  ball, 
assaulted  one  B.  H.  Campbell,  and  "did  dis- 
charge and  shoot  off  at  and  against  and  up- 
on the  said  E.  H.  Campbell,  unlawfully  and 
from  a  premeditated  design  to  effect  the  death 
of  the  said  E.  H.  Campbell,  thereby  and  by 
thus  striking  the  said  E.  H.  Campbell  in  the 
stomach  and  body  of  the  said  E.  H.  Campbell 
with  the  said  leaden  ball.  Inflicting  in  and 
upon  the  said  E.  H.  Campbell  a  grievous 
wound,  with  intent,  from  a  premeditated  de- 
sign to  effect  the  death  of  the  said  E.  H. 
Campbell,  him,  the  said  B.  H.  Campbell  to 
kill  and  murder." 

The  Jury  returned  the  following  verdict: 
"We,  the  Jury,  say  the  defendant  Is  guilty 
of  aggravated  assault  So  say  we  all.  W. 
A.   Spencer,  Foreman." 

After  motions  for  a  new  trial  and  in  ar- 
rest of  Judgment  were  overruled,  the  court 
entered  a  judgment  that:  "It  Is  the  sentence 
of  the  law  and  the  Judgment  of  the  court 
that  you  pay  a  fine  of  $100  and  costs,  and  in 
default  of  the  payment  that  you  be  confined 
at  bard  labor  In  the  county  jail  for  the  peri- 
od of  one  year."  A  writ  of  error  was  taken 
to  this  Judgment  and  sentence,  returnable 
to  the  present  term  of  this  court  The 
charges  given  by  the  court  are  embraced  in 
the  bill  of  exceptions.  Other  charges  stated 
in  the  motion  for  new  trial  to  have  been  re- 
quested by  the  defendant  and  refused  by 
the  court  appear  In  the  motion  for  new  trial 
as  the  motion  is  Incorporated  in  the  bill  of 
exceptions,  but  such  refused  charges  do  not 
otherwise  appear  In  the  bill  of  exceptions. 

At  the  trial  B.  H.  Campbell,  the  prosecut- 
ing witness.  In  testifying,  said  that  he  was 
riding  his  wheel  rather  fast  along  a  road, 
and,  seeing  defendant  coming  towards  him, 
he  threw  himself  to  one  side  to  avoid  strik- 
ing defendant  and  fell  outside  the  road  on 
the  opposite  side;  that  defendant  passed  on, 
and  stopped  about  50  feet  from  witness : 
that  angry  words  passed  between  them ;  that 
"I  turned  to  pick  up  my  wheel,  and  as  I 
stooped  down  be  shot  me  in  the  lower  part 
of  my  stomach."  This  witness  testlfled  to 
a  number  of  other  relevant  matters. 

An  assignment  of  error  Is  based  on  the  re- 
fusal of  the  court  "to  rule  out  the  testimony 
of  this  witness,  Campbell,  because  of  a  fatal 
variance  between  the  testimony  and  the  al- 
legations of  the  Indictment" 

Motions  to  strike  the  whole  of  a  witness' 
testimony  should  not  be  granted  if  any  por- 
tion of  It  Is  admissible.  Higglnbotham  v. 
State,  42  Fla.  573,  29  South.  410,  89  Am.  St 
Sep.  2S7;  Richard  t.  State,  ^  Fla.  628.  26 
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SoQtb.  413;  Anthony  v.  State,  44  Fla.  1.  32 
South.  818;  Johns  y.  State,  46  Fla.  1S3,  35 
South.  71 ;  Markey  t.  State  (Fla.)  87  South.  Sa 

It  iB  contended  that  "the  allegation  in  the 
indictment  alleges  the  wonnd  to  have  been 
inflicted  In  the  stomach,  and  the  testimony 
shows  the  wound  to  have  been  inflicted  In 
another  part  of  the  body,  and  the  court  ought 
to  have  excluded  the  testimony  of  the  wit- 
ness upon  the  motion  made."  If  this  con- 
tention could  be  sustained,  a  motion  to 
strike  the  testimony  was  properly  overruled, 
because  it  cannot  be  dented  that  at  least  a 
portion  of  the  testimony  given  by  this  wit- 
ness was  admissible. 

The  Indictment  alleges  the  wound  to  have 
been  made  "in- the  stomach  and  body  of  the 
said  B.  H.  Campbell."  The  witness  testified 
that  "he  shot  me  In  the  lower  part  of  my 
stomach."    There  is  clearly  no  variance  here. 

An  error  Is  assigned  on  the  refusal  of  the 
court  to  grant  the  motion  in  arrest  of  Judg- 
ment The  grounds  of  the  motion  are  "vari- 
ance in  the  testimony  and  the  allegation  of 
the  indictment,"  and  that  "the  verdict  is  im- 
proper in  form  and  substance  _  and  void  be- 
cause it  falls  to  give  any  finding  or  find  any- 
thing against  the  defendant,  and  is  not  in 
form  of  law  and  falls  to  give  the  name  of 
the  defendant" 

Motions  In  arrest  of  judgment  reach  only 
such  errors  as  are  apparent  on  the  record 
proper.  Smith  v.  State,  29  Fla.  40S,  10  South. 
884 ;  Caldwell  v.  State,  48  Fla.  645,  80  South. 
814. 

In  considering  the  question  of  a  variance 
between  the  Indictment  and  the  proof,  refer- 
ence would  necessarily  be  made  to  the  evi- 
dence in  the  bill  of  exceptions,  and  this  fact 
precludes  the  making  of  such  variance  a 
ground  for  a  motion  In  arrest  of  Judgment 
See  Reynolds  v.  State,  38  Fla.  301,  14  South. 
723. 

A  motion  In  arrest  of  Judgment  Is  not 
the  proper  remedy  for  a  wrong  verdict. 
McDonald  v.  State,  46  Fla.  149,  85  South. 
72 ;  Mathis  v.  State,  46  Fla.  46,  34  South.  287. 

Errors  are  assigned  on  the  refusal  of  the 
court  to  give  the  charges  requested  by  the 
defendant  No  such  requested  charges  ai>- 
pear  in  the  bill  of  exceptions,  except  as  they 
are  Incorporated  in  the  motion  for  new  trial. 

Where  a  motion  for  new  trial  states  that 
the  court  erred  In  refusing  to  give  to  the 
Jury  charges  requested  by  the  defendant,  the 
charges  so  requested  and  refused  and  the 
exceptions  to  such  refusals  should  be  set  out 
in  a  bill  of  exceptions;  and  If  they  are  not  in- 
cluded in  a  bill  of  exceptions,  except  as  they 
are  stated  In  the  motion  for  new  trial,  they 
are  not  properly  evidenced  to  this  court  and 
they  cannot  be  considered  here,  especially 
when  the  motion  is  denied,  since  the  state- 
ments in  a  motion  for  new  trial  are  not 
self-supporting.  Gray  v.  State,  42  Fla.  174, 
28  South.  53;  Kennard  v.  State,  42  Fla.  581, 
28  South.  858;  Gamer  v.  State,  31  Fla.  170, 
12  South.  638;   Lambrlght  t.  State,  84  Fla. 


604,  16  South.  582;  White  v.  State,  26  Fla. 
602,  7  South.  857;  Marsh  t.  Bennett,  49 
Fla.  ,  38  South.  237. 

It  is  assigned  as  error  that  "the  court  in 
rendering  Judgment  against  the  defendant  up- 
on the  verdict  rendered  by  the  Jury  because 
the  said  verdict  was  Illegal,  Improper  in 
form,  and  made  no  finding  against  the  de- 
fendant" 

The  contention  is  that  "the  verdict  is  im- 
proper in  form  and  is  not  legal,"  because 
it  "does  not  give  the  name  of  the  defend- 
ant, nor  state  what  cause  Is  being  tried,  nor 
say  what  the  Jury  had  under  consideration, 
nor  does  it  find  anything."  No  authority 
is  cited  to  sustain  this  contention. 

Any  words  which  convey  beyond  reason- 
able doubt  the  meaning  and  Intention  of  a 
Jury  are  suf&cient,  and  all  fair  Intendments 
will  be  made  to  support  the  verdict  Long 
T.  State,  42  Fla.  612,  28  South.  856. 

The  record  shows  who  the  defendant  was. 
that  the  plalntlfl!  In  error  was  the  only  de- 
fendant, and,  considering  the  verdict  in  con- 
nection with  the  record,  there  can  be  no 
doubt  that  the  party  tried  and  convicted  is 
the  plalntltr  in  error  here.  Wiliiama  t. 
State  (Fla.)  34  South.  279. 

It  is  also  urged  that  "the  expression,  'We, 
the  Jury,  say,'  does  not  carry  with  It  the  con- 
viction that  the  Jury  have  found  anything 
after  deliberating  upon  the  evidence  in  the 
case,  or  from  deliberating  upon  any  evidence, 
or  that  the  same  is  the  result  of  an  investiga- 
tion had  upon  evidence,  but  is  simply  an  as- 
sertion on  the  part  of  the  Jury  saying  that 
the  defendant  is  guilty  of  an  aggravated  as- 
sault" 

The  record  shows  that  the  Jury  "being 
duly  elected,  impaneled,  tried,  and  sworn 
the  truth  to  speak  upon  the  Issues  Joined, 
having  heard  the  evidence,  the  charge  of  the 
court,  and  the  argument  of  counsel,  and 
having  considered  their  verdict  upon  their 
oaths  do  say:  'We,  the  Jury,  say  the  de- 
fendant is  guilty  of  aggravated  assault  So 
say  we  all.    W.  A.  Spencer,  Foreman.*" 

This  record  entry,  which  includes  the  form 
of  the  verdict  as  returned  by  the  Jury,  Is 
conclusive  of  the  facts  stated  therein,  and 
shows  clearly  that  the  verdict  was  returned 
by  the  Jury  after  considering  the  case  sub- 
mitted to  them. 

The  use  of  the  word  "say,"  instead  of  the 
word  "find,"  is  not  material  here,  since  the 
verdict,  read  In  connection  with  the  record, 
means  that  the  Jury,  after  considering  the 
case,  determined  that  the  defendant  is  guilty 
as  stated  in  the  verdict;  and  if  the  inten- 
tion is  clearly  made  manifest  the  faulty  ex- 
pression will  not  vitiate  the  verdict  See 
Long  v.  State,  42  Fla.  612,  28  South.  855: 
Johns  V.  State  (Fla.)  35  South.  71. 

Under  an  indictment  for  assault  with  In- 
tent to  commit  murder,  there  may  be  a  con- 
ylctl<m  of  aggravated  assault    Fittmaa  y. 
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State,  2S  Fla.  648,  6  South.  4S7;  McNisb  r. 
State,  47  Fla.  — ,  36  South.  175. 

The  verdict  la  sustained  by  the  evidence. 

The  Judgment  is  affirmed. 

SHAOELBFORD,  0.  J.,  and  COOERELL, 
J.,  concur. 

TAYLOR.   HOCEBR,   and   PAREHILL, 
JJ.,  concur  in  tlie  opinion. 


TBSTON  V.  STATE. 

(Supreme  Court  of  Florida,  Division  A.    Nov. 
24,  1905.) 

OBnnnAi.  Law  —  Reoobd  —  Biu.  or  Ezckp- 

TI0R8. 

A  dim  carbon  copy  of  the  bill  of  exceptions 
in  the  transcript  of  the  record  of  a  criminal 
cause  violates  the  rule.  Is  not  a  permanent  rec- 
ord, and  the  errors  based  thereon  will  not  be 
considered. 
(Syllabus  by  the  Court) 

Error  to  Olminal  Court  of  Record,  Hills- 
borough County ;  H.  C.  Qordon,  Judge. 

A.  C.  Teston  was  convicted  of  crime,  and 
brings  error.  Order  for  filing  bill  of  excep- 
tions entered. 

J.  J.  Lnnsford,  for  plaintiff  in  error.  W. 
H.  Ellis,  Atty.  Gen.,  for  tbe  State. 


PER  CURIAM.  The  portion  of  the  tran- 
script containing  tbe  evidence  in  this  case 
does  not  conform  to  our  rule  that  requires 
tbe  use  of  "black  Ink,"  but,  on  tbe  contrary. 
Is  a  dim  carbon  copy.  This  entails  not  only 
much  inconvenience  and  risk  to  the  eyesight 
of  the  Justices,  who  would  be  required  to 
read  carefully  through  tbe  130  pages  thus 
presented,  but  also  entails  danger  to  the 
permanency  of  our  records,  should  we  per- 
mit their  accuracy  to  rest  only  on  the  future 
possibility  of  deciphering  this  carbon  after 
years  of  rubbing  and  erasure. 

Moreover,  it  is '  unfair  to  the  county  of 
Hillsborough  to  permit  it  to  be  liable  to 
payment  at  full  value  for  first-class  work- 
manship, when  neither  the  county  nor  the 
court  get  adequate  results.  In  a  large  ma- 
jority of  the  criminal  cases  brought  to  this 
court  the  counties  are  charged  with  tbe 
costs,  and  to  minimize  these  costs  as  much 
as  possible  our  rule  requires  but  one  tran> 
script  in  criminal  cases,  and  no  copies  are 
necessary,  as  in  civil  cases.  For  the  sake 
of  reducing  coets  to  litigants  in  civil  cases 
we  have  permitted  carbon  copies  that  are 
clear  and  legible;  but  with  so  many  copies 
tbe  permanency  of  our  records  is  reasonably 
secured,  and  tbe  reasons  for  permitting  the 
relaxation  of  the  rule  do  not  exist  in  crimi- 
nal cases. 

An'  order  will  be  entered,  therefore,  that 
unless,  before  tbe  12tta  day  of  December 
next,  a  certified  copy  of  the  bill  of  excep- 
tions, clearly  and  legibly  printed  or  type- 
written In  black  ink,  be  filed  In  tills  court. 


the  assignments  of  error  that  call  'tat  an 
examination  of  the  testimony  will  be  treated 
as  abandoned.  No  costs  will  be  allowed 
for  tbe  copy  now  before  the  court. 

8HACKLEF0RD,  O.  3..  and  COOKBBLL 
and   WHITFIELD,   JX,   concur. 

TATLOR,  HOCKER,  and  PAREHILL,  JJ., 
concur  In  the  opinion. 


TESTON  V.  STATE. 

(Supreme  Court  of  Florida,  Division  A.    Dec. 
19,    1906.) 

1.  STA.TDTZS— Title  of  AcT-rO>N8TrrtrnonAL 
Law. 

Under  the  title  "An  act  in  relation  to 
the  crime  of  embezslement"  (Laws  1903,  p. 
96/  c.  6160),  the  Legislature  may  enlarge  the 
crime  so  as  to  embrace  therein  a  class  of  per- 
sons of  equal  moral  guilt  with  those  thereto- 
fore included,  and  prescribe  a  rule  of  plead- 
ing for  the  indictment. 

2.  Embezzlement— iNDicTMSRT. 

The  word  "embezzle"  and  the  phrase 
"fraudulently  convert  to  his  own  use  hav- 
ing acquired  a  technical  meaning,  it  is  suffi- 
cient to  allege  the  crime  denounced  in  chapter 
6160,  p.  96,  Laws  1903,  in  the  language  of 
tbe  statute. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Embezzlement,  f  51.] 

3.  Same. 

In  an  information  for  embezzlement,  un- 
der chapter  6160,  p.  96,  Laws  1903,  against 
a  treasurer  of  an  unincorporated  society,  it 
is  not  necessary  to  allege  a  want  of  consent 
of  the  owners,  nor  a  demand  and  refusal  to 
pay,  nor  that  his  term  of  office  had  expired. 
[Ed.  Note. — For  cases  in  point  see  vol.  18, 
Cent   Dig.   Embezzlement  f   61.] 

4.  WrmESSES  — Bl&b  — CBOSB-ExAinnATion. 

On  the  trial  of  the  treasurer  of  an  un- 
incorporated society  for  embezzlement  the  de- 
fendant should  be  permitted,  on  cross-examina- 
tion of  a  state's  witness,  a  member  of  the 
society,  to  ask  the  witness  his  understanding 
as  to  the  action  of  a  guaranty  company  in 
which  the  treasurer  was  bonded,  and  its  re- 
fusal to  indemnify  the  loss  unless  the  accused 
be  convicted.  Such  testimony  might  tend  to 
show  bias  and  Interest 

5.  Embezzlement  —  Evidence  —  LuiriNa 

POBPOSE. 

When  testimony  tending  to  show  that  one 
accused  of  embezzlement  was  in  straitened 
drcnmstances  shortly  prior  to  the  alleged  act 
he  should  be  permitted  fully  and  freely  to  dis- 
close his  financial  condition  at  that  time,  with- 
out comments  from  the  court  limiting  and  con- 
fining his  testimony  solely  to  "the  purpose  of 
showing  a  part  of  his  personal  history,"  or 
as  "tending  to  show  his  personal  history  in 
connection  with  the  auestions  asked  by  the 
solicitor,  nothing  else. 

6.  Cbdiinai.  Law— DiscKETioN  o»  CtoDET— 
Examination  of  Witnesses  —  Leadino 
Qxra»3TioN8. 

Tbe  allowance  of  leading  questions  is 
within  the  discretion  of  the  trial  court  and 
not  subject  to  review. 

[Eld.  Note. — For  cases  In  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  (  3064;  vol.  50, 
(}ent  Dig.  Witnesses,  (  796.] 

(SylUbns  by  tbe  Court) 
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Error  to  Crtmlnal  Court  of  Record,  Hills- 
borongh  Goonty ;  H.  O.  Gordon,  Judge. 

A.  O.  Teeton  was  convicted  of  embezzle- 
ment, and  brings  error.    Reversed. 

J.  J.  Lunsford,  for  plaintlft  In  error.  W.  H. 
Bills,  Atty.  Gen.,  for  the  State. 

OOGKRELIi,  J.  An  information  was  filed 
In  the  criminal  court  of  record  for  HiUs- 
borougli  county  on  tbe  ISth  day  of  February, 
1905,  charging  that  A.  C.  Teston,  whose 
Christian  name  Is  to  the  solicitor  unknown, 
<m  the  2d  day  of  January,  A.  D.  1905,  in  the 
county  of  Hillsborough,  Fla.,  "being  then  and 
there  the  treasurer  of  the  Carriage  and 
Wagon  Workers'  Union  number  one  hundred 
fifteen,  a  voluntary  association  composed  of 
the  said  A.  C.  Teston,  one  H.  L.  FblUIps,  and 
8.  C.  Cobb,  whose  Christian  names  are  to  the 
solicitor  unknown,  and  divers  other  persons, 
whose  names  are  to  the  solicitor  unknown,  did 
then  and  there  receive  into  his  possession,  by 
reason  of  his  office  as  treasurer  as  aforesaid, 
one  hundred  and  ninety-six  dollars  in  money 
current  in  the  United  States,  a  further  de- 
scription of  which  Is  to  the  solicitor  unknown, 
of  the  value  of  one  hundred  and  ninety-six 
dollars,  of  tbe  property  of  the  Carriage  and 
Wagon  Workers'  Union  number  one  hundred 
fifteen  as  aforesaid  and  did  then  and  there 
unlawfully,  feloniously,  and  fraudulently 
convert  the  one  hundred  and  ninety-six  dol- 
lars In  money  as  aforesaid  to  his  own  use 
against  the  forms,"  etc. 

Upon  arraignment  tbe  defendant  pleaded 
not  guilty,  was  tried,  and  a  verdict  of  guilty 
rendered.  Motions  in  arrest  of  Judgment 
and  for  a  new  trial  were  duly  made  and  over- 
ruled, and  to  the  sentence  Imposed  this  writ 
of  error  was  prosecuted. 

Tbe  plaintiff  in  error  has  complied  with  the 
order  heretofore  made  by  us  in  this  cause, 
by  filing  here  a  proper  typewritten  transcript 
of  the  bill  of  exceptions. 

The  grounds  of  the  motion  in  arrest  of 
Judgment,  which  are  insisted  on,  may  be 
briefly  summarized  as  follows:  The  Informa- 
tion charges  no  crime,  does  not  allege  the  de- 
fendant's term  of  office  had  expired,  nor  that 
there  was  any  proper  person  to  demand  or 
receive  the  funds,  nor  a  refusal  to  turn  the 
funds  over  to  tbe  proper  person,  nor  that  the 
funds  were  withheld  without  the  consent  of 
the  owners,  nor  that  the  defendant  had  made 
use  of  tbe  funds  inconsistent  with  the  rights 
of  the  owners,  and  that  chapter  6160,  p.  96,  of 
the  Laws  of  1903  is  unconstitutional. 

We  shall  first  consider  the  last  ground; 
for.  if  chapter  5160,  under  which  the  infor- 
mation must  have  been  found.  Is  void,  tbe 
case  is  ended.  Tbe  chapter  consists  of  but 
two  sections,  and  is  as  follows: 
"An  act  In  relation  to  the  crime  of  embezzle- 
ment 

"Be  it  enacted  by  the  Legislature  of  the 
state  of  Florida: 

"Section  1.  It  any  officer,  agent,  clerk,  serv- 


ant or  member  of  any  Incorporated  company, 
or  if  any  officer,  clerk,  servant,  agent  or 
member  of  any  copartnership,  society  or 
voluntary  association ;  or  if  any  clerk,  agent 
or  servant  of  any  person,  embezzles  or  fraudu- 
lently disposes  of,  or  converts  to  his  own  use, 
or  takes  or  secretes  with  intent  so  to  do  any- 
thing of  value  which  has  been  entrusted  to 
him,  or  has  come  into  his  possession,  care, 
custody  or  control  by  reason  of  his  office,  em- 
ployment or  membership,  he  shall  be  punished 
as  If  he  had  been  convicted  of  larceny. 

"Sec  2.  If  the  property,  or  thing  of  value, 
embezzled  belongs  to  several  persons,  own^a 
or  members  of  a  society  or  voluntary  associa- 
tion. It  shall  bo  sufficient,  in  the  indictment 
or  information,  to  allege  the  ownership  to  be 
in  any  one  or  more  of  any  such  persons, 
owners  or  members  or  in  the  society,  associa- 
tion or  partnership  by  Its  name." 

The  particular  provision  of  the  Constitution 
alleged  to  have  been  violated  is  that  part  of 
section  16,  art  3,  which  declares  that  "each 
law  enacted  in  the  Legislature  shall  embrace 
but  one  subject  and  matter  properly  con- 
nected therewith,  which  subject  shall  be 
briefly  expressed  in  the  title."  It  Is  claimed 
that  the  title  to  this  act  "An  act  in  relation 
to  the  crime  of  embezzlement"  is  restrictive 
and  misleading,  and  that  the  second  section, 
having  reference  to  a  rule  of  pleading,  is  out- 
side the  title.  The  title  put  the  L^slatore 
on  notice  that  the  crime  of  embezzlement  was 
before  them  for  modification,  and  tbe  modifica- 
tion consist?  merely  in  enlarging  the  class  of 
persons  capable  of  committing  the  crime,  so 
as  to  include  a  certain  class  of  persons  of 
equal  moral  guilt,  but  whom  previous  legisla- 
tion had  not  reached.  The  second  section  of 
the  act  is  matter  properly  connected  with  the 
one  subject  of  which  the  Legislature  was 
duly  advised.  See  State  ex  rel.  v.  Jackson- 
ville T.  Co.,  41  Fla.  363,  27  South.  221.  It  is 
not  altogether  certain  that  this  information 
would  be  bad  without  the  aid  of  the  second 
section,  but  we  feel  no  hesitancy  in  sustaining 
the  section  against  the  attack  made.  If  the 
attempt  had  been  made  in  this  section  to 
change  the  rule  of  pleading  as  to  other  species 
of  crimes  than  the  one  denounced  in  the  first 
section,  a  different  question  would  arise. 

While  embezzlement  is  a  statutory,  not  a 
common-law,  offense,  yet  the  word  "embezzle" 
has  now  acquired  a  technical  meaning,  as  has 
the  synonymous  or  kindred  phrase  "fraudu- 
lently convert  to  his  own  use,"  and  it  ia 
sufficient  to  charge  the  crime  in  the  language 
of  the  statute,  and  tested  by  this  language  tbe 
information  is  sufficient  We  are  not  i)er- 
mitted  to  read  into  the  statute  words  in 
former  acts  applying  to  other  classes  of  In- 
dividuals, which  have  been  industriously 
omitted,  and  which,  it  Inserted,  would  cause 
embarrassment  if  not  annihilation,  of  the 
statute  so  construed.  When  the  act  of  fraud- 
ulently converting  to  one's  own  exclusive  use 
the  property  which  one  owns  Jointly  with 
others  la  sought  to  be  made  a  crimen  the 
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Lieglalature  might  well  dispense,  as  was  done 
here,  with  the  allegation  of  want  of  consent 
of  the  owner,  or  of  the  demand  and  refusal  to 
pay  that  Is  requisite  as  to  certain  classes  of 
bailees;  nor  Is  it  essential  to  the  crime  of 
embezzlement  that  the  term  of  office  of  the 
frandnlent  convertor  has  expired.  The  of- 
teiuse  may  be  complete  during  the  tenure,  even 
though  subsequently  the  defaulter  may  be 
able  to  make  up  the  deficiency. 

No  bin  of  particulars  was  applied  for,  and 
tbe  crime  was  charged  In  language  sufficiently 
clear  and  definite  to  apprise  the  accused,  and 
as  a  predicate  for  a  plea  of  former  acquittal 
or  conviction,  and  the  motion  In  arrest  was 
properly  overruled. 

Exceptions  were  taken  to  various  rulings 
and  remarks  by  the  court  at  the  trial,  but 
beyond  a  general  caution  to  tbe  trial  Judge 
against  a  possible  Intimation  to  tbe  jury  of 
his  own  views  as  to  tbe  weight  to  be  given  to 
particular  evidence  admitted  or  to  the  credi- 
bility of  any  particular  witness,  we  shall  treat 
specifically  only  a  few  of  the  assignments 
based  on  these  exceptions. 

The  defendant  sought,  on  cross-examination 
of  certain  state  witnesses,  who  were  members 
of  the  union,  after  tbe  fact  was  elicited  that 
the  treasurer  was  bonded  in  a  guaranty  com- 
pany, their  understanding  as  to  the  position 
of  the  company  and  Its  refusal  to  indemnify 
the  union  for  the  loss  unless  the  accused  be 
convicted.  If  these  witnesses  so  understood 
tbe  situation,  this  might  go  to  their  bias  and 
Interest,  and  should  have  been  admitted.  In 
view  of  tbe  subsequent  admissions  by  the  de- 
fendant, we  might  hesitate  to  reverse  on  this 
ground  alone;  but  the  refusal  to  permit  the 
question  to  be  answered  was  erroneous. 

Tbe  state  Introduced  evidence  tending  to 
show  that  the  defendant  was  In  straitened  ^r- 
cumstancee  Just  prior  to  the  time  when  he 
should  have  accounted  to  the  union  for  the 
funds  with  which  he  was  chargeable,  and  he 
should  therefore  have  been  permitted  freely 
and  fully  to  disclose  his  actual  financial  con- 
dition at  that  time,  without  comments  from 
tbe  court  limiting  the  evidence  and  confining 
it  solely  to  "the  purpose  of  showing  a  part  of 
hla  personal  history,"  or  as  "tending  to  show 
bis  personal  history  in  connection  with  the 
questions  formerly  asked  by  the  solicitor, 
nothing  else." 

Tbe  allowance  of  leading  questions  is  with- 
in the  discretion  of  the  trial  court,  and  not 
subject   to  review  by  us. 

Evidence  was  rejected  which  it  la  claimed 
should  have  been  admitted  as  part  of  the  res 
gestae;  but,  without  setting  it  out,  we  tliink 
it  properly  rejected,  either  as  hearsay  or  as 
■elf-servlng  declarations. 

What  we  have  said  in  the  discussion  of  tbe 
information  disposes  of  tbe  contention  of  the 
plaintiff  in  error  that  the  instructions  re- 
quested should  have  been  given.  They  were 
pn^wrly  rejected. 


For  the  error  pointed  out,  the  Judgment  is 
reversed,  and  a  new  trial  awarded. 

SHACELEFORD,  0.  J.,  and  WHITFIBU), 
J.,  concur. 

TATIiOR,  HOGKBR,  and  PARKHILL,  JX, 
concur  in  the  opinion- 


PBNSACOIiA   LUMBER    OO.   v.   SUTHER- 
LAND-INNB^S    CO. 

(Supreme  Court  of  Florida,  Division  A.    Dec. 
19,  1905.) 

1.  Action— BQinTA.BijE  DEFBNSKa  in  AcnoNS 
▲T  Law. 

Pleas  on  equitable  grounds  in  actions  at 
law  must  be  purely  defensive,  and  are  never 
admissible  when  they  raise  issues  witti  which 
the  court  on  its  common-law  side  is  competmt 
to  deal. 

[Ed.  Note. — For  cases  in  point,  see  voL  1, 
Gent.  Dig.  Action,  {  153.] 

2.  Same— PutA— SxjFFiciENCT. 

To  an  action  for  breach  of  a  lumber  con- 
tract, a  plea  on  equitable  grounds  to  the  effect 
that  the  real  consideration  for  die  contract 
sued  on  was  another  contract  or  combination 
entered  into  by  the  parties  with  three  other 
lumber  dealers,  designed  to  control  the  price 
of  lumber  in  that  port,  which  other  contract 
or  combination  the  plaintiff  had  violated,  and 
that  by  mistake  of  law  the  latter  was  not 
written  into  the  contract  sued  on,  is  bad,  and 
a  demurrer  thereto  is  properly  sustained. 
(Syllabus  by  tbe  Court) 

Error  to  Circuit  Ck>urt,  Escambia  County; 
C.  B.  Parkhill,  Judge. 

Action  by  tbe  Sntberland-Innes  Company 
against  tbe  Pensacola  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Blount  ft  Blount,  for  plaintiff  In  error. 
Avery  &  Avery,  for  defendant  in  error. 

COGKRELL,  J.  The  Sutherland-Innea 
Company  brought  an  action  at  law  for  breach 
of  contract,  which  was  made  part  of  tbe  dec- 
laration and  is  in  tbe  following  words  and 
figures: 

"Pensacola,  Fla.,  July  1st,  1902. 

"Memorandum  of  agreement,  entered  Into 
this  1st  day  of  July,  1902,  by  and  between 
tbe  Sutherland-Innes  Co.,  Ltd.,  of  Pensacola, 
and  tbe  Pensacola  Lumber  Co.,  of  Pensacola, 
in  which  the  Sutherland-Innes  Co.  agree  to 
buy  and  receive  and  the  Pensacola  Lumber 
Co.  agree  to  sell  and  deliver  tbe  following  P. 
P.  sawn  timber,  namely:  3,000  pieces,  not 
exceeding  45  eft  average,  usual  good  quality, 
at  15  cents  basis,  40  eft  avg.  at  Ferry  Pass. 
Delivery  to  be  made  in  monthly  prt^wrtions, 
during  the  months  of  July,  August,  Septem- 
ber. Payment  cash  on  receipt  of  specifica- 
tions and  boom  receipts.  Usual  interest, 
from  date  of  payment  of  specifications  to  be 
paid  by  Sutherland-Innes  Ca" 

There  was  verdict  and  Judgment  for  tbe 
plaintiff  in  the  sum  of  |70a    To  review  that 
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Judgment  the  defend&nt  prosecutes  this  writ, 
and  assigns  as  error  the  sustaining  of  a 
demurrer  to  its  amended  equitable  plea. 

The  purpose  of  this  plea,  which  is  quite 
lengtlijr  and  need  not  be  set  forth  In  full, 
was  to  show  that  the  actual  consideraition 
for  the  contract  sued  on  was  another  con- 
tract or  combination  entered  into  by  these 
parties,  togethw  with  three  other  lumber 
dealers  In  Pmsacola,  Jointly,  with  the  object 
in  view  of  fixing  the  price  of  lumber  at  that 
port  that  might  be  controlled  by  these  five 
dealers,  and  that  the  plaintiff  had  breached 
the  latter  contract  The  "equity"  of  the  plea 
must  be  found  in  this  paragraph : 

"That  the  plaintiff  and  defendant  Jointly 
prepared  the  contract  attached  to  the  declara- 
tion, and  that  the  plaintiff  when  it  signed 
the  said  contract  was  Ignorant  of  any  rule  of 
law  requiring  the  whole  of  the  stipulation  of 
both  parties  to  the  written  contract  to  be 
embraced  in  the  writing,  or,  if  it  knew  of 
such  rule.  It  at  said  time  failed  to  remember 
the  same,  or  with  the  Intent  to  defraud  the 
defendant  failed-  to  apply  It  or  to  inform  the 
defendant  thereof ;  that  the  defendant  was  at 
the  time  of  said  signing  and  after  the  bring- 
ing of  this  suit  Ignorant  of  the  said  rule; 
and  that  the  said  paper  sued  upon  herein 
was  because  of  the  said  Ignorance,  forget- 
fulness,  or  fraud  of  plaintiff,  and  of  the 
said  Ignorance  of  the  defendant,  not  so  writ- 
ten as  to  embrace  in  It  the  fact  theretofore 
agreed  upon  that  the  compliance  by  the  plain- 
tiff with  the  stipulations  of  the  contract,  evi- 
denced by  Exhibit  A  attached  hereto,  was 
the  consideration  for  the  entering  by  the  de- 
fendant Into  the  contract  of  sale  and  delivery 
of  timber  with  the  plaintiff,  upon  which 
plaintiff  brings  this  suit" 

Various  objections  to  the  sufflcioicy  of  the 
plea  are  urged  before  us — ^among  others,  that 
the  manner  of  stating  the  cause  of  the  omis- 
sion is  loose  and  Indefinite ;  that  it  relies  on 
a  mistake  of  law  purely,  and  not  upon  any 
mixed  question  of  law  or  fact,  such  as  the 
meaning  of  technical  terms  and  the  like; 
no  fact  Is  alleged  that  tends  to  show  fraud 
or  overreaching,  or  Inequality  of  Information 
or  intelligence ;  that  the  contract  sought  to  be 
Injected  Into  the  one  sued  on  Is  a  Joint  con- 
tract in  which  parties  not  before  the  court 
are  Interested;  and  that  the  contracts  are 
shown  to  be  independent  and  not  dependent 
These  objections  are  entitled  to  serious  con- 
sideration before  being  overruled ;  but,  with- 
out passing  upon  them,  we  shall  plant  the 
afBrmance  on  another  groimd. 

The  writer  Is  not  in  harmony  with  his 
Brethren  as  to  the  admissibility  of  equitable 
pleas  in  actions  at  law;  but  the  court  Is 
fully  committed  to  the  rule  that  such  pleas 
are  purely  defensive,  and  are  never  admis- 
sible when  they  raise  Issues  with  which  the 
oommon-law  side  of  the  court  Is  competent  to 
deal. 

The  apparent  intent  of  this  plea  U  to  alter 


or  amend  the  written  Instrument,  and.  If 
this  should  be  permissible  under  the  facts 
alleged  In  the  plea,  it  does  not  ai^iear  that 
the  defense  could  not  be  made  at  law  as 
well  as  in  equity;  the  rule  being  the  same 
In  either  court  Bacon  v.  Oreen,  36  Fla. 
826,  text  338,  18  South.  870.  Under  that  de- 
cision we  are  not  prepared  to  hold  that  a 
court  will  ever,  onder  the  guise  of  an  amend- 
ment so  alta  an  Instrument  as  practically 
to  destroy  It  or  bo  alter  it  as  to  remit  to 
others,  not  parties  thereto  or  In  any  wise 
bound  thereby,  to  say  capriciously  whether 
or  not  the  contract  shall  be  binding  on  the 
contracting  parties. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  is  affirmed. 

SHACKLBFORD,  a  J.,  and  WHITFIELD, 
J.,  concur. 

TAYLOR  and  HOOKER.  JJ.,  concur  in  the 

opinion. 

PARKHILL,  J.,  disqualified. 


MASSEY   V.   STATE. 

(Supreme  Court  of  Florida,  Division  B.    Dee. 
18,   1903.) 

1.  Cbihihal    Ii4iW  —  Apfbai/— Review— Rbo- 

OBD. 

When  a  motion  in  arrest  of  Judgment  is 
evidenced  to  an  appellate  court  only  in  and 
by  a  bill  of  exceptions,  It  cannot  be  entertained 
or  considered. 

2.  SAifE— New  Tbial. 

The  defendant  is  entitled  of  right  to  make 
a  motion  for  a  new  trial  at  any  time  within 
four  days  after  the  verdict  shall  have  been  ren- 
dered and  during  the  same  term  of  court  on 
complying  with  the  provisions  of  law  in  regud 
thereto.  This  right  is  not  forfeited  by  the  fact 
that  sentence  has  been  passed  upon  him. 
8.  Same — Substantial  Right. 

When  a  trial  court  refuses  to  entertain  and 
decide  a  motion  for  a  new  trial,  or  to  exercise 
its  discretion,  without  any  good  reason  for  so 
doing,  he  Is  depriving  the  party  making  the 
motion  of  a  substantial  right  and  this  may 
be  corrected  by  writ  of  error. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Hamilton  County; 
B.  H.  Palmer,  Judge. 

Win  Massey  was  convicted  of  an  illegal 
sale  of  liquor,  and  brings  error.    Reversed. 

Mallory  F.  Home,  for  plaintiff  in  wror. 
W.  H.  Ellis,  Atty.  Gen.,  for  the  SUte. 

PARKHILL,  X  In  tte  circuit  court  for 
Hamilton  county  on  the  27th  day  ef  Septem- 
ber, 1904,  the  plaintiff  In  error,  Will  Massey, 
hereinafter  called  the  defendant,  was  In- 
dicted by  the  grand  Jury  for  selling  liquor 
In  a  county  voting  against  such  sale.  On 
the  same  day  he  was  tried  and  convicted,  and 
seeks  relief  here  by  writ  of  error  returnable 
to  the  present  June  term. 

1.  The  first  assignment  of  error  made  here 
Is  that  the  court  erred  In  overruling  the  mo- 
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tlon  In  arrest  of  Judgment  made  by  tbe  de- 
fendant in  the  coort  below. 

The  record  proper  shows  that  the  coort 
overruled  a  motion  In  arrest  of  Judgment, 
but  the  motion  Itself  is  not  there.  We  find 
the  motion  in  arrest  of  Judgment  made  by 
the  defendant  set  out  In  the  bill  of  excep- 
tions; but  this  motion  forms  part  of  tbe 
record  proper  in  a  case,  and  has  no  place* 
In  a  bill  of  exceptions.  This  court  has  fre- 
quently held  that,  when  a  motion  In  arrest 
of  Judgment  Is  evidenced  to  us  only  In  and 
by  a  bill  of  exceptions,  it  cannot  be  enter- 
tained or  considered  by  us.  Peaden  t.  State 
(Fla.)  35  South.  204;  Roberson  t.  State, 
42  Fla.  223,  28  South.  424;  Brown  t.  State, 

42  Fla.  184,  27  South.  869;  Caldwell  t.  State, 

43  Fla.  545,  30  South.  814;  Kelly  t.  State 
(Fla.)  33  South.  236;  Kimble  v.  State  (Fla.) 
34  South.  6.  If  parties  desire  us  to  review 
the  action  of  the  trial  court  In  ruling  upon 
a  motion  in  arrest  of  Judgment,  they  must 
see  to  It  that  the  motion  and  the  ruling 
of  the  court  thereon  be  exhibited  to  us  In 
tbe  record  proper. 

II.  Tbe  second  assignment  of  error  is  that 
tbe  court  erred  in  refusing  to  hear  and  pass 
upon  the  motion  for  a  new  trial  made  by 
tbe  defendant 

Tbe  record  before  us  does  not  show  that 
tbe  Judge  of  tbe  court  below  gave  his 
reason  for  refusing  to  hear  and  pass  upon 
defendant's  motion  for  a  new  trial.  The  bill 
of  exceptions  recites  that  on  the  28th  day 
of  September,  1904,  the  defendant  by  his 
attorney  did  submit  to  the  court  his  motion 
that  the  court  vacate  and  set  aside  the  ver- 
dict. Judgment,  and  sentence,  and  grant  a 
new  trial  herein,  "and  the  said  court  on  the 
said  28th  day  of  September,  1904,  did  refuse  to 
consider  said  motion  for  a  new  trial,  and 
did  thereupon  render  his  decision  and  opinion 
that  said  motion  for  a  new  trial  could  not 
be  heard  by  the  court,  the  defendant  by 
bis   attorney  did   then   and   there  except" 

The  suggestion  has  been  made  in  the  brief 
for  defendant  in  error  that  it  Is  to  be  gath- 
ered from  the  record  that  the  court  refused 
to  hear  the  motion  for  a  new  trial  because 
tbe  Jud^ent  had  been  entered. 

The  defendant  is  entitled  of  right  to  make 
a  motion  for  a  new  trial  at  any  time  within 
four  days  after  tbe  verdict  shall  have  been 
rendered,  and  during  the  same  term  on  com- 
plying with  the  provisions  of. law  In  regard 
thereto.  This  right  Is  not  forfeited  by  the 
fact  that  sentence  has  been  passed  upon  him. 
Sections  1180,  29S6,  Rev.  St  1892;  Smith 
V.  State,  64  Ga.  439;  Calvert  v.  State,  91 
Ind.  473;  Commonwealth  v.  McElhaoey,  HI 
Mass.  439. 

The  verdict  in  this  case  was  rendered  on 
tbe  27th  day  of  September.  The  defendant 
gave  notice  in  open  court  of  his  motion  for 
a  new  trial.  This  motion,  dated  the  27th, 
and  tbe    reasons  therefor,  were  placed   on 


the  motion  docket  on  the  28tb  day  of  Sep- 
tember, within  four  days  after  the  verdict, 
and  during  the  same  term. 

On  the  28th  of  September  the  court  en- 
tered Judgment  pronouncing  sentence  upon 
the  defendant.  After  this  was  done  upon 
the  same  day,  the  defendant  submitted  to 
the  court  his  motion  for  a  new  trial.  The 
reasons  assigned  In  the  motion  were  that 
the  verdict  is  contrary  to  the  evidence,  the 
law,  and  the  charge  of  the  court  and  that 
tbe  court  erred  in  giving  certain  instruc- 
tions to  the  Jury.  It  seems  that  the  defend- 
ant complied  fully  with  the  provisions  of 
law  regulating  applications  for  new  trial, 
and  the  court  below  ought  to  have  enter- 
tained and  passed  upon  the  motion,  by  either 
granting  or  refusing  the  same,  so  that  the 
defendant  could  have  this  court  review  and 
pass  upon  the  questions  raised  by  the  motion. 
The  court  erred  In  refusing  to  consider  and 
pass  upon  the  motion. 

The  motion  for  a  new  trial  Is  a  remedy 
accorded  to  a  party  for  the  correction  by 
the  trial  court  of  Injustice  done  by  the  ver- 
dict of  a  Jury.  It  Is  one  of  the  most  Im- 
portant rights  which  a  party  to  a  Jury  trial 
has.  It  is  a  right  to  Invoke  the  discretion 
of  the  court  to  decide  whether  the  injustice 
of  the  verdict  Is  such  that  he  ought  to 
have  an  opportunity  to  take  the  case  before 
another  Jury.  It  Is  the  pnly  method  by 
which  tbe  weight  of  the  evidence  can  be 
reviewed  by  this  court 

Wben  a  trial  court  therefore,  refuses  to 
entertain  and  decide  a  motion  for  a  new 
trial,  or  to  exercise  its  discretion,  without 
any  good  reason  for  so  doing,  he  Is  depriv- 
ing the  party  making  the  motion  of  a  sub- 
stantial right,  and  this  may  be  corrected 
by  writ  of  error.  Smith  v.  State,  supra; 
Ohms  V.  State,  49  Wis.  415,  6  N.  W.  827; 
Felton  V.  Splro,  78  Fed.  876,  24  O.  C.  A. 
321. 

Should  thef e  be  another  trial  of  the  cause, 
we  call  the  attention  of  the  trial  court,  in 
connection  with  some  of  the  charges  given 
at  the  trial,  to  the  case  of  Goode  v.  State 
(decided  here  at  the  present  term)  39  South. 
461,  wherein  we  construe  section  8,  c.  4930, 
p.  58,  of  the  Laws  of  1901,  and  hold  that 
proof  of  the  delivery  of  whisky  to  a  person 
by  tbe  defendant  and  the  receipt  of  money 
therefor  by  him  is  only  prima  fade  evidence 
of  the  ownership  of  said  whisky,  and  that 
the  defendant  may  rebut  this  legal  presump- 
tion by  proper  proof. 

Under  the  circumstances  as  disclosed  by 
the  record  In  this  case,  the  Judgment  of  the 
court  below  Is  reversed  for  the  error  found, 
at  the  cost  of  Hamilton  county. 

TAYLOR  and  HOCKER,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  (pinion. 
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No.  16,843. 

CONERT    T.    ms    CREDITORS. 

(Sniwenie  Court  of  Louialana.    Dec  4,  1905.) 

1.  Appkai/— Bond— SuFFicMHCT. 

An  appeal  bond,  reading  that:  "We,  A. 
as  principal,  B.  and  •  •  •  as  surety,  are 
held,"  etc.,  "and  that  the  aboTe-bouDd  A.  shall," 
etc.;  otherwise,  the  said  •  •  *  shall  be 
liable  in  his  place,  sufficiently  designates  B., 
as  surety,  and  la  good  if,  in  addition.  It  is 
signed  by  A.  and  B. 

2.  Same— Citation— Servic*. 

Acceptance  of  service  of  citation  of  appeal 
by  the  attorney  dispenses  with  service  upon 
the  client. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {  2129.] 
8.  SAMii— Recokd— SurriciENCT. 

If,  in  the  clerk's  certificate,  the  record  la 
said  to  contain  all  the  proceedings  had  between 
certain  dates.  Instead  of  all  the  proceedings 
had  in  the  suit,  and  the  space  between  the 
two  dates  does  not  cover  the  entire  time  that 
the  suit  was  pending  in  the  trial  court,  the 
record  is  insufficient,  and  the  appeal  must  be 
dismissed. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommervllle,  Judge. 

Proceedings  between  Edward  Conery,  Jr., 
and  his  creditors.  From  the  order  appoint- 
ing a  syndic  for  said  Conery,  Harry  McEn- 
emy  and  others  appeal.    Dismissed. 

Clegg  &  Quintero,  for  appellant  McEnerny. 
Henry  Lawrence  Lazarus,  Omer  Tiller^,  H. 
Glbbs  Morgan,  Henry  Rensbaw,  and  Herman 
Michel,  for  appellant  Eassinger.  Saunders 
&  Ourley,  tor  appellant  Maier.  Dlnkelsplel 
&  Hart,  for  appellee. 

PROV08TY,  J.  Motion  Is  made  to  dis- 
miss the  appeal  on  the  grounds: 

"(1)  That  there  is  no  proper  bond  of  appeal, 
as  ui  the  bond  on  file  no  one  is  bound  as  surety. 

"^  That  proper  parties  have  not  been  legally 
made  to  the  appeal. 

"(8)  That  the  record  is  incomplete  and  defec- 
tive, and  that  there  Is  no  proper  certificate  of 
the  clerk  thereto." 

First,  as  to  the  surety:  The  designation 
of  the  surety  in  the  bond  is  as  follows: 

"Know  all  men  by  these  presents,  that  we, 
Harry  McEnerny  as  principal,  Lamar  C.  Quin- 
tero and  as  surety,  are  held.    •    •    • 

Now,  the  condition  of  the  above  obligation  is 
such  that  if  the  above-bound  Harry  McEnerny 
shall  and  •  •  *  ;  otherwise,  that  the  said 
shall  be  liable  in  his  place." 

And  the  bond  Is  signed  by  Harry  McEnerny 
and  Lamar  C.   Quintero. 

We  think  it  appears  with  certainty  that 
Lamar  C.  Quintero  is  bound  as  surety  on 
the  bond,  and  that  the  bond  Is  therefore 
good. 

Second,  as  to  the  proper  parties  not  having 
been  made:  More  specifically  stated,  the 
objection  under  this  head  is  that  Otto  Maler, 
one  of  the  appellees,  was  not  regularly 
served  with  citation,  but  that  his  attorney 
accepted  service  of  citation  for  him.    The 


objection  does  not  come  from  Otto  Maler, 
and  there  Is  no  question  raised  as  to  the 
authority  of  the  attorney,  but  the  contentioa 
Is  that,  Inasmuch  as  the  court  has  held  that 
citation  of  appeal  cannot  be  served  on  the 
attorney  (Jeftrey  t.  Philips,  23  La.  Ann.  207), 
It  would  seem  to  follow  that  the  attorney 
cannot  accept  service.  The  argument  Is 
without  force.  What  a  party  does  through 
his .  attorney  he  does  himself,  but  the  at- 
torney Is  not  the  party,  and  hence  service 
must  be  on  the  party,  not  on  the  attorney. 

The  third  ground,  as  to  the  Incomplete- 
ness of  the  record,  must  be  sustained.  The 
clerk  does  not  certify  that  the  record  con- 
tains "all  the  proceedings  had,  documents 
filed,  and  evidence  adduced"  In  the  case, 
but  all  those  had,  filed,  and  adduced  "from 
June  12,  1905,  to  September  S,  1905.  both 
Inclusive."  The  appeal  Is  that  of  Hany 
McEnerny,  and  his  suit  consists  of  a  motion 
to  be  recognized  as  subrogee  of  a  claim 
against  the  Insolrent,  and  to  be  apiMinted 
definitive  syndic  of  the  Insolvent,  and  the 
two  dates,  June  12th  and  September  5th, 
embrace  the  entire  time  between  the  filling 
of  the  motion  and  the  filing  of  the  appeal 
bond;  but,  in  order  to  be  complete,  the 
record  would  have  had  to  include  the  pro- 
ceedings of  the  matter  of  the  Insolvency 
Itself.  The  clerk  does  not  certify  tbat  It 
does.  Hence  the  record  Is  Incomplete,  and 
the  appeal,  as  a  consequence,  must  be  dis- 
missed. 

Appeal  dismissed. 


(115    La.) 
No.  15,651. 

BENEDICT  et  al.  v.  CITY  OF  NEW  OR- 
LEANS et  al. 

(Supreme   Court  of  Louisiana,   June  6,   1905. 
On   Rehearing,  Dec.  4,  1905.) 

1.  States— Appropbiationb  fob  Mobk  Than 
Two   Yeabs. 

Because  an  appropriation  for  the  erection 
of  a  building  Is  required  to  be  drawn  out  of 
the  treasury  only  as  may  be  found  necessary 
in  the  course  of  the  construction  of  the  build- 
ing, and  is  not  required  to  be  spent  within  two- 
years,  it  is  not  obnoxious  to  article  88  of  the 
Constitution,  providing  that'  "no  appropriation 
of  money  shall  be  made  by  the  Legislature  for 
a  longer  period  than  two  years." 

2.  Statutes— Local  Laws— Notice. 

A  statute  compelling  the  parish  of  Orleans 
to  erect  a  courthouse  with  its  own  funds  is 
a  local  law,  whose  enactment  should  have  been 
preceded  by  the  publication  of  the  notice  re- 
quired by  article  oO  of  the  Constitution.  Such 
a  statute  does  not  lose  its  character  of  a  local 
law  from  the  fact  that  it  provides  that  the 
state  j[hall  contribute  towards  the  erection  of 
the  building  and  be  part  owner  thereof.  Such 
provision  adds  a  public  side  to  the  statute,  but 
does  not  do  away  with  the  local  side,  as  to 
which  the  inhabitants  of  the  locality  are  en- 
titled under  the  Constitution  to  be  notified 
and  to  be  heard. 
S.  Sake — Gbant  or  Speciai.  PBiviLEaE. 

Such  a  law  for  the  erection  of  a  public 
building  for  public  use  at  the  Joint  expenses  of 
the  state  and  of  one  of  the  parishes  of  the  state. 
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each  party  contribntliiK  its  just  proportion  of 
the  cost,  cannot  be  said  to  be  the  granting  of 
a  special  or  ezclasive  privilege,  within  the 
meaning  of  article  48  of  the  (Constitution,  for- 
bidding the  Legislature  from  passing  any  local 
or  special  law  "granting  to  any  corporation, 
association  or  individnaT  any  exclusive  right, 
privilege  or  immunity." 

4.  States— Use  of  Statb  Funds  in  Aid  of 
Fbivatk  Ertxbpbise. 

Nor  is  such  a  statute  violative  of  article 
58  of  the  Constitution  forbidding  the  Legisla- 
ture from  granting  to  any  person,  association, 
or  corporation  the  funds,  credit,  property,  or 
things  of  value  to  the  state,  or  to  undertake 
to  carry  on  the  business  of  any  such  corpora- 
tion or  association,  or  to  become  a  part  owner 
therein.  This  providing  of  a  public  building 
for  public  use  is  part  of  the  state's  ordinary 
business,  and  article  58  was  not  intended  to 
hampw  the  Legislature's  freedom  of  action  io 
the  conduct  of  tne  ordinary  business  of  the  state. 

5.  Taxation— BiEXRCiBK  of  Poweb— Limit  of 
Taxation. 

A  statute  which  does  no  more  than  require 
the  city  of  New  Orleans  to  set  apart  annually 
for  a  certain  purpose  a  certain  proportion  of 
whatever  amount  she  may  derive  from  taxes 
imposed  by  herself  cannot  be  said  to  be  the 
exercisinx  of  the  power  of  taxation  confided 
by  the  Constitution  to  the  city,  nor  to  be  the 
Ipyytng  of  a  tax  in  excess  of  the  constitutional 
limit 

8.    MUNIOIPAI.  COBPOSATIONS  —  ADMIMIBTBA- 

TioN  or  Afpaibs— Ofticebs. 

The  providing  of  a  courthouse  by  the  city 
of  New  Orleans  with  her  own  fnnds  is  part 
of  the  administration  of  the  affairs  of  the  city 
of  New  Orleans,  and,  such  being  the  case,  a 
statute  which  confides  such  an  affair  to  a 
board  Vhereof  the  members  are  not  chosen  by 
tlie  electors  of  the  city  of  New  Orleans,  violates 
article  319  of  the  Constitution,  which  provides 
that :  "The  electors  of  the  city  of  New  Orleans, 
and  of  any  political  corporation  which  may  be 
established  within  the  territory  now,  or  which 
may  hereafter  be,  embraced  within  the  cor- 
porate limits  of  said  city,  shall  have  the  right 
to  choose  the  public  officers,  who  shall  l>e 
charged  with  the  exercise  of  the  police  power 
and  with  the  administration  of  the  affairs  of 
■aid  corporation  in  whole  or  in  part" 
7.  Saws  —  Boabd   with    Extratebbitobiai. 

POWEB. 

Article  320  excepts  from  the  operation  of 
article  819  those  boards  whose  npower  ex- 
tends beyond  the  limits  of  the  parish  of 
Orleans"  and  two-thirds  of  whose  meml)er8  are 
chosen  by  the  city  council  or  appointed  by  the 
mayor  of  the  city  of  New  Orleans.  This  mode 
of  appointment  applies  to  only  three  out  of  the 
five  menil>er8  of  the  board  in  this  case,  and 
three  is  not  two-tbirds  of  five.  Besides  it  is 
doubtful  whether  the  fact  that  the  state  is  to 
be  a  part  owner  of  the  building  and  con- 
tribute to  its  erection  can  be  said  to  have  the 
effect  of  extending  the  power  of  the  board  be- 
yond the  limits  of  the  parish  of  Orleans. 

On  Rehearing. 

&  Statutes— LooAi.  Laws— NoncB. 

The  statutes  (No.  96,  p.  214,  of  1904  and 
No.  179,  p.  369,  of  1904)  attacked  on  the  ground 
that  they  are  obnoxious  to  the  Constitution  are 
not  local  and  do  not  fall  within  the  terms  of 
articles  48  and  50  of  the  Constitution. 

Const  art  88,  ordered  the  General  As- 
sembly to  provide  a  suitable  building  for  a 
courthouse  and  library.  The  General  Assembly 
enacted  those  statutes  In  order  to  carry  out  an 
article  imperative  in  its  terms.  The  building, 
to  the  extent  that  the  state  has  paid  for  its 
eonstmction,  is  for  state  purposes. 

In  construing  these  articles,  viz.,  48  and 
60  of  the  Constitution,  in  repeated  decisions, 


the  court  held,  substantially,  that  a  statute 
which  affects  the  state,  or  one  of  its  lante  and 
important  subdivisions,  as  a  whole,  is  not  a 
loc«l  statute.  The  articles  cited  supra  are  sub- 
stantially a  re-enactment  of  corrwponding  ar- 
ticles of  the  Constitution  of  1979.  State  v. 
Dalon.  35  La.  Ann.  1141. 

When  an  article  of  the  Constitution  has 
been  already  interpreted,  and  the  articles  are 
re-enacted  in  a  second  Constitution,  it  embod- 
ies the  interpretation  of  the  articles.  Suther- 
land on  Interpretation. 

The  Constitution  and  legislation  have  made 
the  court  building  project  a  state  affair,  and 
have  treated  the  question  of  a  courthouse  as 
one  in  which  the  whole  state  is  concerned. 
9.  MuMciFAi.    CoBPOBATioNB— Local    Self- 

GtoVERNMENT— CONSTEDCTION     OF    BUIIiDINO 

IN  Conjunction  with  State. 

The  statutes  attacked  are  not  violative 
of  articles  819  and  320  of  the  Constitution. 
The  police  power  of  the  city  and  her  power  of 
administration  are  unaffected  by  the  statutes. 
The  building  of  a  courthouse  falls  under  nei- 
ther. 

The  city,  by  Joining  the  state  in  building 
the  Improvement  in  contemplation,  carries  out 
a  local  purpose,  in  so  far  as  she  is  directly 
concerned  and  directly  affected. 

The    city's    interest    is    faicidental.    The 
state  is  the  controlling  power.    The  state  has 
not  lost  all  control  in  matter  of  municipal  and 
parochial  welfare  and  improvement 
Monroe  and  Provosty,  JJ.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Clyll  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Salt  for  injunction  by  William  S.  Benedict 
and  others  against  the  city  of  New  Orleans 
and  others  to  restrain  defendants  from  pro 
ceedlng  with  the  construction  of  a  court 
house  in  the  parish  of  Orleans.  From  a  de 
cree  for  complainants,  defendants  appeal 
Affirmed. 

Ernest  Touro  Florance,  William  Octave 
Hart,  and  William  S.  Benedict  for  appel- 
lants. Henry  Garland  Daprfi,  Asst.  City 
Atty.,  Samuel  Louis  Ollmore,  City  Atty. 
and  Walter  Gnlon,  Atty!  Gen.  (Ernest  Ben 
jamin  Kruttschmitt,  of  counsel),  for  appel- 
lees. 

PROVOSTY,  J.    The  Constitution  (article 

88)  provides  that: 

"The  General  Assembly  shall  make  the  neces- 
sary appropriation  to  provide  suitable  and  com- 
modious buildings  for  said  court  [the  Supreme 
Court]  and  the  records  thereof,  and  for  the  care  • 
and  maintenance  of  the  State  Library  therein ; 
and  shall  provide  for  the  repair  and  alteration 
of  the  building  now  occupied  by  the  court" 

A  Statute  as  old  as  the  state  itself  makes 
It  the  duty  of  each  and  every  parish  of  the 
state  to  provide  "a  good  and  sufl9cient  court- 
house." Nearly  every  parish  of  the  state, 
heeding  this  Injunction,  is  to-day  adorned 
by  a  building  to  which  the  inhabitants  may 
point  with  parochial  pride  as  their  court- 
house. But  a  different  sentiment  possesses 
the  inhabitant  of  New  Orleans,  when,  to  the 
visiting  stranger  who  inquires  where  the 
Supreme  Court  and  the  civil  district  courts 
sit,  he  shows  on  each  side  of  the  Cathedral 
the  two  old  Btructurea  pleading  for  repairs. 
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One  of  them  is  tbe  old  Cablldo,  so  Intimately 
associated  with  the  early  history  of  the  state, 
and  the  other,  too,  is  venerable  with  age  and 
crowned  by  many  associations;  so  that  the 
reflection  naturally  suggests  itself  in  their 
presence,  why  do  not  the  state  and  city  re- 
pair those  ancient  structures,  and  convert 
them  into  museums,  and  provide  a  suitable 
building  for  the  courts? 

In  resjtonse  to  this  suggestion,  and  in 
obedience  to  article  88  of  the  Constitution, 
and  doubtless  with  a  view  also  to  the  duty, 
imposed  Immemorially  upon  the  parish  of 
Orleans,  but  thus  far  virtually  unheeded,  to 
provide  a  good  and  sufficient  courthouse,  the 
Legislature  of  1902  passed  Act  No.  79  of  that 
year,  embodying  a  scheme  for  the  erection, 
by  the  Joint  efforts  of  the  state  and  of  the 
parish  of  Orleans,  of  a  magnificent  court- 
bouse  that  would  be  an  ornament  to  the 
city  of  New  Orleans  and  a  credit  to  the  par- 
ish of  Orleans  and  to  the  state. 

The  present  suit  is  an  injunction  of  that 
scheme,  on  the  ground  that  said  Act  No.  79, 
p.  106,  Acts  1902,  and  Acts  Nos.  96,  179,  pp. 
214,  369,  Acts  1904,  amending  it,  are  un- 
constitutional. The  plaintiffs  bring  the  suit 
in  their  quality  of  citizens  and  taxpayers 
of  the  city  of  New  Orleans.  All  of  them  be- 
ing lawyers  the  court  has  no  doubt  that 
their  secret  wish  is  that  the  suit  be  decided 
adversely  to  them.  But  this  has  not  prevent- 
ed them  from  pressing  it  vigorously.  Doubt- 
less their  motive  has  been  to  bring  to  a  test, 
and,  if  unfounded,  put  at  rest  the  rumors 
current  in  the  community  respecting  the  un- 
constitutionality of  the  legislative  measures 
in  question. 

Said  Act  No.  79  creates  a  commission  of 
five  persons  to  have  charge  of  the  selection 
and  acquisition  of  a  site  for  the  building, 
and  of  the  construction,  furnishing,  and 
equipment  thereof,  and  fixes  the  cost  at 
$575,000.  The  sole  qualification  prescribed 
for  the  meml>ers  of  this  commission  is  that 
they  be  citizens  and  taxpayers.  Nothing 
is  said  as  to  residence.  Two  are  to  be  ap- 
pointed by  the  Governor,  and  three  by  the 
mayor  of  the  city  of  New  Orleans  by  and 
with  the  advice  of  the  city  council. 

The  commission  is  required  to  advertise 
for  plans  for  "a  building  to  accommodate  the 
Supreme  Court,  its  archives,  the  State  Li- 
brary, the  Ix)ulsiana  Law  Library,  and  such 
state  boards  and  officers  as  are  now  located 
in  the  city  of  New  Orleans,  the  Court  of  Ap- 
peal, the  civil  district  court,  and  the  First 
city  court  of  the  parish  of  Orleans,  and 
other  record  offices  of  said  parish.    •    •    •" 

The  building  is  to  be  "  a  courthouse  for  the 
parish  of  Orleans,"  and  the  selection  of  its 
site  is  to  be  "subject  to  the  approval  of  the 
mayor  and  city  council  of  New  Orleans," 
and  any  proceedings  instituted  for  the  ex- 
propriation of  the  site  are  to  be  carried  on 
"In  the  name  and  for  the  city  of  New  Or- 
leans." 

Of  the  $676,000,  $200,000  is  to  be  contribut- 


ed by  the  state  and  $375,000  by  the  city  of 
New  Orleans.  The  $200,000  of  the  state  is 
appropriated  in  the  act  in  the  following 
words: 

"In  consideration  of  a  perpetual  free  nse  of 
the  rooms  to  be  set  apart  for  the  Supreme 
Court,  its  archives,  the  State  Library,  and  such 
state  iMards  and  offices  as  are  now  located  in 
the  city  of  New  Orleans,  and  of  the  perpetual 
maintenance  of  these  rooms  by  the  city  of  New 
Orleans,  the  sum  of  two  hundred  thoos&nd 
($200,000.00)  dollars  shall  be  contributed  by  the 
state  of  Louisiana,  which  amount  be  and  is 
hereby  appropriated  payable  out  of  the  surplus 
interest  tax  fund  for  the  year  1901  and  previous 
years,  at  such  times  and  in  such  amounts  as 
the  commission  may  recommend  and  the  Governor 
approve  as  follows: 

"The  State  Auditor  shall  warrant  for  the  same 
on  the  State  Treasurer  on  writt«i  application 
of  the  commission,  approved  of  by  the  Governor, 
in  such  sums  as  may  be  required  for  paying  tlie 
premiums  for  plans  and  for  the  construction, 
fnmishing,    and    equipment    of   said    buildinc. 

The  city  Is  required  to  contribute  the  $375,- 
000,  and  elaborate  provision  is  made  for  the 
manner  In  which  the  obligation  shall  be  met 

In  1904  said  act  was  amended  by  Act  No. 
96,  p.  214,  of  that  year  in  the  following  par- 
ticulars: 

The  tenure  of  office  of  the  commissioners 
is  fixed  at  four  years. 

The  plans  to  be  advertised  for  are  to  be 
for  "a  building  to  accommodate  the  Supreme 
Court  its  Judges,  clerk,  and  arctiives.  State 
Library,  Louisiana  Law  Library,  the  Attor- 
ney General,  with  quarters  adequate  for  his 
clerk  or  clerks,  assistant  or  assistants,  the 
Court  of  Appeal,  Its  Judges,  clerk,  and  ar- 
chives, civil  district  court  its  Judges,  clerk, 
and  archives,  the  civil  sheriff  of  the  parish 
of  Orleans,  the  First  city  court  of  the  parish 
of  Orleans,  its  judges,  clerks,  constable,  and 
archives,  the  offices  of  the  recorder  of  mort- 
gages  and  the  register  of  conveyances  In 
and  for  the  parish  of  Orleans,  and  custodian 
of  notarial  records  for  the  parish  of  Orleans. 
*    *    * » 

On  the  subject  of  funds  the  amending  act 
(Acts  1004,  p.  217,  No.  96)  provides  aa  fol- 
lows: 

"There  shall  be  devoted  to  said  purposes  tb« 
amount  of  two  hundred  thousand  dollars  (^00,- 
OOO.CM))  already  contributed  and  appropriated  by 
the  state  of  Louisiana,  under  the  terms  of  Act 
79  of  1902,  in  consideration  of  the  perpetnal 
free  nse  of  the  rooms  to  be  set  apart  for  the 
Supreme  Court,  its  Judges,  clerks  and  archives, 
the  State  Library  and  Attorney  Greneral,  his 
clerk  or  clerks  and  assistant  or  assistants,  and 
of  the  perpetual  maintenance  of  these  rooms  br 
the  city  of  New  Orleans. 

"The  State  Auditor  shall  warrant  for  the 
same  on  the  State  Treasurer,  on  written  appli- 
cation of  the  commission,  approved  by  the 
Governor,  at  such  times  and  in  such  sums  as 
may  be  required  for  payintr  the  premiums  for 
plans,  for  uie  acquisition  of  a  site,  and  for  t]>e 
construction,  furnishing  and  equipment  of  said 
buildiniT- 

"Such  other  sums  as  may  be  contributed  and 
appropriated  by  the  General  Assembly  of  the 
state  of  Louisiana  for  the  considerations  afore- 
said. 
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"Th*  ronalnder  of  the  funds  required  for  the 
-expenses  of  said  commiBsion,  for  acquisition  of 
the  site  of  said  court  house  and  the  construction, 
furnishing  and  equipment  thereof,  shall  be  pro- 
vided for  by  the  issue  and  sale  of  bonds  of  the 
<it7  of  New  Orleans  as  hereinafore  provided." 

Here  follows  elaborate  provision  for  the 
.Issue  of  the  bonds  In  question  to  the  amount 
of  $750,000.  Tbe  whole  matter  Is  placed  In 
the  hands  of  the  board  of  llqnidatton  of 
the  clt7  debt  The  city  Is  required  to  set  apart 
yearly  "out  of  the  reserve  fund  of  the  annual 
budgets  of  the  city,  commencing  with  the 
year  1905,  and  ontll  said  bonds  shall  have 
been  paid  in  full,  in  principal  and  Interest, 
an  annual  amount  of  $41,000,"  to  be  paid 
over  to  the  "board  of  liquidation  of  the  city 
debt  to  be  by  It  held  and  used  in  payment 
of  Interest  and  principal  of  the  bonds." 

Payments  for  the  construction,  etc.,  of  the 
building  are  to  be  made  by  tbe  board  of 
liquidation  of  the  city  debt  upon  certificates 
"approved  by  tbe  president  of  the  commission 
and  the  mayor  of  New  Orleans." 

Said  Act  No.  96,  p.  214,  of  1004  was 
amended  by  Act  No.  179,  p.  368,  of  same 
year  by  the  addition  of  the  following  pro- 
vision : 

"That  In  addition  to  the  courts,  libraries  and 
officers  to  be  accommodated  in  the  courthouse 
building  provided  for  by  said  Act  96,  of  1004, 
there  also  shall  be  accommodated  in  said  build- 
ing such  other  state  officers  and  boards  as  may 
be  deemed  proper  and  advisable  by  the  Governor 
and  as  he  may  indicate  by  notice  in  writing  to 
aald  conmiission  on  or  before  January  1,  1905." 

Tbe  commission  thus  provided  for  has  been 
appointed,  and  has  organized,  and  its  work  has 
progressed  to  tbe  extent  that  it  has  acquired 
by  purchase  and  by  expropriation,  and  has 
cleared  of  all  bnlldlngs,  a  prominent  squaro 
In  tbe  heart  of  the  city  of  New  Orleans,  and 
has  advertised  for  tbe  submission  of  plans 
.  for  the  bnilding. 

Several  constitutional  provisions  are  said 
to  l>e  contravened: 

First 

"Art  45.  No  money  shall  be  drawn  from  the 
treasury  except  in  pursuance  of  specific  ap- 
propiriation  made  by  law;  nor  shall  any  ap- 
propriation of  money  be  made  for  a  longer  term 
tiian  two  years.  A  regular  statement  and  ac- 
count of  receipts  and  expenditures  of  all  public 
moneys  shall  be  published  every  three  months 
in  snch  manner  as  shall  be  prescribed  by  law." 

Tbe  respect  In  which  this  article  is  said 
to  be  contravened  Is  stated  in  the  brief  as 
follows : 

"Section  6  of  tlie  statnte  provides  for  an  ap- 
propriation of  $200,000,  'payable  *  *  •  at 
such  times  and  in  such  amounts  as  the  commis- 
sion may  recommend,'  etc.  This,  we  submit 
Is  an  appropriation  of  an  indefinite  sum  of 
money,  ao  far  as  the  period  of  two  years  is 
concerned,  and  is  an  appropriation  which  may 
extend  far  beyond  two  years  from  1902.  In- 
deed, on  the  date  of  filing  this  brief  the  time 
limit  of  the  ]30wer  of  appropriation  had  already 
been  exhausted.  If  any  other  interpretation 
is  placed  upon  this  section  of  the  statute  as  be- 
ing in  conflict  with  article  45  of  the  Constitu* 
tion,  that  article  can  be  evadsd  by  the  Legisla- 


ture ai>propriatin9  a  sum  to  be  drawn  on  during 
some  indefinite  future  period,  whatever  the 
beneficiary  of  the  appropriation  and  ttie  Govern- 
or shall  give  their  joint  consent  It  converts 
article  45  into  a  merely  verbal  prohibition,  with- 
out any  actual  effect" 

We  fall  to  see  how  or  wherein  the  fact 
that  this  appropriation  is  to  be  expended 
and  drawn  out  of  the  treasury  only  when 
occasion  for  doing  so  should  arise  makes 
it  exceptional  or  peculiar.  Every  appropria- 
tion stands  on  precisely  tbe  same  footing. 
Even  the  alimony  of  the  dlfTerent  state  in- 
stitntlons  Is  appropriated  In  a  lump  snm, 
and  is,  or  should  be,  drawn  out  of  the 
treasury  and  spent  only  when  the  occasion 
arises.  To  say  that  these  appropriations  are 
nnconstltntional,  because  not  required  to  be 
drawn  out  and  spent  within  the  two  years. 
Is  assuredly  to  put  upon  this  article  46  a 
construction  never  dreamed  of  by  Its  framers. 
In  last  analysis,  the  objection  resolves  Itself 
Into  the  proposition  that  every  appropriation 
must  be  conditional  upon  the  amount  thereof 
being  spent  witliln  two  years.  Suffice  it  to 
say  that  the  Constitution  does  not  so  provide 

The  court  is  not  informed  what  the  mis- 
chief sought  to  be  remedied  by  this  consti- 
tntlonal  provision  was.  If  the  motive  of  its 
enactment  was  to  keep  tbe  executive  de- 
partment of  the  government  dependent  upon 
the  legislative  for  money,  after  the  manner 
in  which  in  England  the  government  is  de- 
pendent upon  the  Commons,  then  its  purpose 
is  not  contravened  In  the  present  Instance; 
no  more  having  been  appropriated  than  was 
absolntely  necessary. 

Second. 

"Art  4&  The  General  Assembly  shall  not 
pass  any  local  or  special  law  on  the  following 
specified    subjects:    •    •    • 

"Granting  to  any  corporation,  association  or 
individual  any  special  or  exclusive  right  privi- 
lege or  immunity." 

^'Art  50.  No  local  or  special  law  shall  be 
passed  on  any  subject  not  enumerated  in  article 
48  of  this  Constitution,  unless  notice  of  the 
intention    to    apply    therefor   shall    have   been 

{>ublished,  without  cost  to  the  state,  in  the 
ocality  where  the  matter  or  thing  to  be  af- 
fected may  be  situated,  which  notice  shall 
state  the  substance  of  the  contemplated  law, 
and  shall  be  published  at  least  thirty  days 
prior  to  the  introduction  into  the  General  As- 
sembly of  such  bill,  and  in  the  same  manner 
provided  by  law  for  the  advertisement  of  judi- 
cial sales.  The  evidence  of  such  notice  having 
been  published,  shall  be  exhibited  in  the  Gen- 
eral Assembly  before  such  act  shall  be  passed, 
and  every  act  shall  contain  a  recital  that  such 
notice  has  been  given." 

We  have  thought  best  to  consider  these 
two  articles  together,  as  they  are  closely 
related.  The  objection  made  under  them  is 
twofold;  First  that  the  acts  are  local  and 
special,  and  that  notice  of  the  intention  to 
apply  for  their  enactment  should  have  been, 
and  was  not  published;  second,  that  even  If 
such  notice  bad  been  pnblished,  still  the  acts 
would  be  null,  Itecause  they  "grant  an  ex- 
clusive privilege." 

It  is  not  explained  to  us  wherein  these 
acts  grant  an  exclusive  privilege,  and  we 
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hare  been  unable  to  make,  the  dlscoTery  tor 
ourselves. 

A  law,  however,  providing  for  the  con- 
struction of  the  courthouse  of  a  parish,  la 
a  local  law.  This  no  one  can  doubt  In- 
deed, if  the  providing  of  a  courthouse  for 
the  parish  were  not  a  local  matter,  it  would 
be  hard  to  conceive  what  part  of  a  parish's 
business  could  be  considered  local.  But  it 
Is  said  that  the  state  Is  to  have  a  share 
and  part  In  this  courthouse,  and  that  this 
feature  rescues  the  law  from  localism.  It 
does  not  The  law  continues  to  be  one  for 
the  providing  of  a  courthouse  for  the  parish 
of  Orleans,  and  as  such  a  local  law,  as  to 
the  enactment  of  which  the  people  of  New 
Orleans  had  the  right,  under  the  Constitu- 
tion, to  be  notified  and  to  be  heard.  The 
matter  will  appear  in  a  clearer  light  If  we 
substitute  one  of  the  other  parishes  to  that 
of  Orleans,  say  the  parish  of  Jefferson. 
Would  any  one  doubt  that  a  law  compelling 
the  parish  of  Jefferson  to  build  a  courthouse 
or  a  jail  was  a  local  law,  even  though  it 
provided  that  the  state  should  have  and 
pay  for  the  use  of  some  room  space  in  the 
building?  Such  a  law  has  a  dual  aspect 
and  In  one  of  them  It  is  purely  local,  and 
as  such  amenable  to  article  60.  It  Is  pre- 
cisely this  local  aspect  of  the  law  which 
saves  It  from  running  foul  of  article  224, 
also  Invoked  against  it  by  which  the  state 
cannot  take  the  tax  funds  of  one  of  the  mn- 
niclpalities  of  the  state  for  state  purposes. 
In  so  far  as  the  private  funds  of  the  corpora- 
tion of  New  Orleans  are  to  be  used  for  the 
erection  of  this  building  for  the  parish  of  Or- 
leans, this  law  is  essentially  local  in  charac- 
ter; and  that  feature  Inheres  in  the  law,  no 
matter  what  may  be  added  to  it,  and  entitles 
the  people  of  New  Orleans  to  notice  and  to 
hearing  on  Its  enactment 

Third. 

"Art.  68.  The  funds,  credit,  property  or 
thinga  of  value  of  the  state,  or  of  any  political 
corporation  thereof,  shall  not  be  loaned,  pledged 
or  granted  to  or  for  any  person  or  persons, 
association  or  corporation,  public  or  private; 
nor  shall  the  state,  or  any  political  cori>ora- 
tion,  purchase  or  subscribe  to  the  capital  stock 
of  any  corporation  or  association  whatever, 
or  for  any  private  enterprise.  Nor  shall  the 
state,  nor  any  political  corporation  thereof, 
assume  the  liabilities  of  any  i>olitical,  munici- 
pal, parochial,  private  or  other  corporation 
or  association  whatsoever ;  nor  shall  the  state 
undertake  to  carry  on  the  business  of  any  such 
corporation  or  association,  or  become  a  part 
owner  therein,  provided,  the  state,  through  the 
General  Assembly,  shall  have  power  to  grant 
the  right  of  way  through  its  public  lands  to 
any  railroad  or  canal;  and,  provided,  police 
juries  and  municipal  corporations  may,  in  pro- 
viding for  destitute  persons,  utilize  any  chari- 
table institutions  within  their  corporate  limits 
for  the  care,  maintenance  and  asylum  of  such 
persons;  and  all  appropriations  made  to  such 
institutions  for  the  purpose  aforesaid  shall  be 
accounted  for  by  them  in  the  manner  required 
of  officials  entrusted  with  public  funds." 

It  is  said  that  these  acts  grant  to  the 
commission  created  by  them  the  funds  and 


credit  of  the  city  of  New  Orleans.  Also 
that  the  state  is  made  a  part  owner  of  the 
building  In  question,  and  that  this  infringes 
that  provision  of  the  article  forbidding  the 
state  from  becoming  "a  part  owner  In  the 
business  of  any  political  or  municipal  coiv 
poration." 

There  is  no  granting  of  funds  to  anybody. 
There  is  a  scheme  for  the  construction  of 
a  building  for  the  joint  benefit  of  the  state 
and  the  parish  of  Orleans,  and  each  of  the 
beneficiaries  is  made  to  bear  Its  proportional 
part  of  the  cost. 

Whether  the  proportions  are  exactly  ob- 
served, or  not.  Is  a  matter  of  detail,  npon 
which  the  judgment  of  the  Legislature  is 
presumably  correct  In  fact,  it  Is  not  con- 
tended that  they  are  not  There  can  be  no 
doubt  that  the  Legislature  has  desired  to 
deal  with  the  city  of  New  Orleans  In  perfect 
fairness.  So  far  as  the  commission  is  con- 
cerned, it  Ifi  nothing  more  than  an  ephemeral 
body,  part  of  the  mechanism  for  the  carry- 
ing out  of  this  scheme.  Obviously,  it  can- 
not be  considered  as  a  "person,  association 
or  corporation"  distinct  from  and  independ- 
ent of  the  state  and  the  parish.  Fisher  v. 
Auditor,  39  La.  Ann.  447,  1  South.  882. 

True,  the  state  Is  made  part  owner  of  the 
building,  for  to  have  the  perpetual  free  use 
of  thing  is  to  be  pro  tanto  ito  owner  (Civ. 
Code,  articles  490-492,  494,  626,  633,  637, 
688) ;  but  to  be  part  owner  of  a  public  build- 
ing to  be  used  exclusively  for  public  pur- 
poses is  not  "to  carry  on  a  business  or  to 
become  part  owner  thereof,"  within  the  mean- 
ing of  article  58.  What  the  article  alms  at 
is  the  propensity  which  the  state  manifested 
In  the  past  to  join  in  enterprises  of  a  quasi 
private  character,  and  even  of  a  wholly  pri- 
vate character,  such  as  banking.  The  article 
was  never  Intended  to  hamper  the  govern- 
ment of  the  state  In  the  performance  of  pub- 
lic duties,  such  as  the  providing  of  accom* 
modation  tor  public  functionaries.  In  con- 
ducting the  ordinary  business  of  the  state, 
and  availing  itself  to  that  end  of  the  means 
in  its  judgment  most  suitable,  the  Legis- 
lature of  Louisiana  is  as  free  and  nntram* 
meled  as  that  of  any  other  state;  and  no  one 
would  say  that  this  providing  of  accommoda- 
tion for  the  Supreme  Court  and  the  State 
Library  and  the  other  state  functionaries 
In  the  city  of  New  Orleans  does  not  pertain 
to  the  ordinary  business  of  the  stete. 

Fourth. 

Articles  224,  282  and  270  are. said  to  be 
violated,  in  that  taxing  power,  which  under 
the  Constitution  can  be  exercised  by  the  city 
of  New  Orleans  alone,  is  in  these  acts  ex- 
ercised by  the  Legislature,  and,  moreover. 
Is  so  exercised  In  excess  of  the  constitutional 
limit 

A  sufficient  answer  is  that  it  is  not  tma 
that  the  Legislature  has  undertaken  by  these 
acts  to  exerllse  the  power  of  taxatlwi  vested 
in  the  city  of  New  Orleans,  or  to  inoeaaa 
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the  rate  of  taxation.  The  taxes  remain  as 
heretofore.  All  that  the  LegiBlatnre  does  Is 
to  make  more  stringent  and  specific  a  duty 
'Which  has  rested  immemorlally  upon  the 
parish  of  Orleans,  as  upon  all  the  parishes 
of  the  state,  to  provide  a  good  and  sufficient 
courthouse;  a  duty  which  the  parish  of  Or- 
leans may  be  said  to  have  neglected.  The 
limitations  placed  upon  the  powers  of  the 
liegislature  by  the  Constitutions  of  1879  and 
1898  have  not  had  the  effect  of  absolving 
the  parish  from  this  duty,  nor  of  debarring 
the  Legislature  from  making  it  more  Impera- 
tive by  appropriate  legislation. 

Fifth. 

"Art.  819.  The  electors  of  the  dty  of  New 
Orleans,  and  of  any  political  corporation  which 
may  be  established  within  the  territory  now  or 
which  may  hereafter  be  embraced  within  the 
corporate  limits  of  said  clt^,  shall  have  the 
right  to  choose  the  public  bfacers  who  shall  be 
duirged  with  the  exercise  of  the  police  power 
and  with  the  administration  of  the  affairs  of 
•aid  corporation  in  whole  or  in  part. 

"Art  320.  This  article  shall  not  apply  to  the 
board  of  liquidation  of  the  city  debt,  nor  shall 
.  It  be  construed  as  prohibiting  tlie  establishment 
of  boards  of  commissioners,  the  members  of 
which  are  elected  by  the  council  or  appointed  by 
the  mayor  with  the  consent  of  the  council.  As 
to  all  other  existing  boards  of  commissioners 
affected  by  it,  said  article  shall  take  effect  from 
and  after  the  first  municipal  election  which 
shall  be  held  in  the  city  of  New  Orleans  after 
the  adoption  of  this  Constitution ;  provided, 
that  nothing  herein  contained  shall  be  so  con- 
strued as  to  prevent  the  Legislature  from  creat- 
ing boards  of  commissioners,  wliose  powers 
shall  extend  In  and  beyond  the  parish  of  Or- 
leans, or  as  affecting  present  boards  of  that 
character,  or  the  boara  of  directors  of  the  public 
schools;  provided,  that  hereafter,  in  creating 
any  IxMurd  with  snch  powers,  or  in  filling  vacan- 
cies therein,  at  least  two-thirds  of  the  members 
thereof  shall  be  from  the  city  of  New  Orleans, 
and  elected  by  the  people  or  council  thereof,  or 
appointed  by  the  mayor  as  hereinabove  pro- 
vided." 

The  contention  under  these  articles  Is  that 
to  constrnct  a  courthouse,  which  It  is  the 
duty  of  the  dty  of  New  Orleans  to  build 
and  for  which  the  greater  part  of  the 
<;lty  of  New  Orleans  Is  to  pay,  is  to  ad- 
minister In  part  the  affairs  of  the  dty  of 
New  Orleans,  and  that  th^efore  the  com- 
missioners should  be  chosen  by  the  electors, 
or  by  the  dty  conndl,  or  appointed  by  the 
uiayor,  of  the  dty  of  New  Orleans.  Again, 
that  even  If  It  can  be  said  that  this  commis- 
sion is  a  board  "whose  power  extends  beyond 
the  parish  of  Orleans,"  still  its  composition 
to  obnoxious  to  these  articles,  because  only 
three  out  of  the  five  members  are  appointed 
by  the  mayw,  and  three  Is  not  two-thirds 
of  five. 

These  objections  appear  to  us  to  be  unsnr- 
mountable.  The  obvious,  plain,  and  recog- 
nized purpose  of  article  319  is  to  secure  to  the 
inhabitants  of  the  territory  comprised  within 
the  corporate  limits  of  the  city  of  New 
Orleans,  as  existing  at  the  date  of  the  adop- 
tion of  the  0<mstltatlon,  the  administration 
«f  their  own  affairs;  that  the  Legislature 


shall  not  have  the  right  to  choose  the  officers 
charged  with  such  administration  In  whole  or 
in  part;  and  It  is  equally  plain  that  the  con- 
struction of  a  courthouse  for  a  parish,  at  the 
expense  of  the  parish,  is  the  administration 
in  part  of  the  business  of  the  parish.  Jadi- 
son  Square  Com.  Case,  112  La.  967,  86 
South.  817;  State  ex  rel.  Saunders  v.  Kohnke, 
109  La.  838,  33  South.  798.  It  may  be  well 
to  add,  for  information,  that  the  dty  of 
New  Orleans  and  the  parish  of  Orleans  are 
coterminous,  and  In  respect  to  local  adminis- 
tration are  one  and  the  sama  Southworth 
V.  City,  24  La.  Ann.  313. 

Our  conclusion  Is  that  the  several  statutes 
assailed  In  this  case  would  be  constitutional 
and  valid  if,  as  local  laws,  they  bad  been 
preceded  by  the  publication  of  the  notice 
required  by  the  Constitution,  and  If  the  mem- 
bers of  the  commission  vrerB  required  to  be 
chosen  by  the  electors,  or  by  the  dty  council, 
or  to  be  appointed  by  the  mayor,  of  the  dty 
of  New  Orleans,  but  that,  failing  in  these 
respects,  they  are  unconstitutional,  null,  and 
void. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside,  and  that  there  be  judgment  decree- 
ing Act  No.  79,  p.  106,  of  1902,  and  Acts  96 
and  179,  pp.  214  and  369,  of  1904,  amend- 
atory thereof,  to  be  unconstitutional,  null, 
and  void,  and  that  an  injunction  issue  as 
prayed. 

BREAUX,  ax  (dissenting).  If  it  be  here 
assumed  for  an  Instant  (an  unwarranted  as- 
sumption) that  the  exercise  of  the  police 
power  is  the  purpose,  or  the  administration 
of  the  affairs  of  the  corporation  in  whole  or 
in  part  is  the  purpose,  then  the  dty  of  New 
Orleans  would  have  the  right  to  select  the 
"public  officers  who  shall  be  charged  with 
the  exerdse  of  the  police  power  and  with 
the  administration  of  the  affairs  of  the 
corporation." 

Or,  If  it  be  assumed  that  the  purpose  falls 
within  the  last  paragraph  of  article  320  of 
the  Constitution,  then  two-thirds  of  the  mem- 
bers should  be  from  the  dty  of  New  Orleans. 
No  one  will  seriously  contend  that  the  court- 
house project  falls  within  the  police  power 
of  the  dty. 

In  the  second  place,  as  relates  to  the  ad- 
ministration of  the  affairs  of  the  dty,  it 
can  scarcely  be  maintained  that  the  acts  In 
question  have  any  snch  purpose  In  view. 
The  courthouse  will  assist  in  the  administra- 
tion of  the  affairs  of  the  dty,  but  building 
the  courthouse  is  not  an  act  of  administration 
as  understood  in  its  broad  sense. 

To  borrow  the  definition  of  dictionaries: 
In  government  it  is : 

"The  management  of  the  executive  depart- 
ment of  the  government." 

There  is  no  such  purpose  In  view.  The 
only  purpose  of  the  law  Is  to  have  erected 
a  building  to  be  occupied  by  state  and  city 
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aathorltles  as  a  courthouse.  The  Constitu- 
tion has  not  divested,  by  limitation,  the  Leg- 
islature from  all  authority  to  direct  that  a 
courthouse  be  built,  where  needed,  in  any  o( 
the  political  subdlylslons  of  the  state. 

The  Supreme  Court  of  the  United  States 
has  treated  municipal  corporations  as  auxil- 
iaries of  the  government,  and  as  such  they 
are  subordinate  to  the  government  to  which 
they  owe  their  charter  In  all  these  matters 
against  which  there  Is  no  clear  limitation 
imposed.  United  States  v.  B.  R.  Co.,  IV 
Wall.  330,  21  L.  Bd.  597. 

In  all  that  relates  to  police  and  adminis- 
tration there  is  some  limitation  provided  In 
the  Constitution.  It  does  not  extend  to  and 
include  those  powers  inherent  in  the  states 
which  have  not  been  expressly  taken  from 
her  by  limitations  of  the  Constitution.  It 
cannot  be  said  that  Cooley  is  too  partial 
to  the  power  of  the  state  In  its  relation  to 
municipal  corporations. '  The  copy  Is  the 
text  of  bis  worlc  on  Constitutional  Limita- 
tions: 

"Bnt  here  from  the  very  nature  of  the  case 
there  must  be  some  limitations.  The  munici- 
palities do  not  exist  wholly  for  the  benefit  of 
their  corporators,  but  as  a  part  of  the  ma- 
chinery of  the  state  government,  ana  they  can- 
not be  permitted  to  decline  a  performance  of 
their  duties  or  a  discharge  of  their  obligations 
as  such.  They  cannot  abolish  local  govern- 
ment ;  they  cannot  refuse  to  provide  the  con- 
veniences for  its  administration ;  they  cannot 
decline  to  raise  the  necessary  taxes  for  the 
Iinrpose;  they  cannot  repudiate  pecuniary  ob- 
ligations that  Justly  rest  upon  tbem  as  local 
governments.  Over  these  matters  the  Legisla- 
ture of  the  state  must  have  control,  or  confu- 
sion would  inevitably  be  Introduced  in  the  whole 
system." 

It  Is  under  this  power  that  the  state  baa 
interposed  ber  leglslatlTe  authority.  I  do 
not  think  it  Is  aubject  to  or  falls  under  re- 
strictions applying  when  the  city  acts  under 
Its  charter  and  delegated  powers  for  the 
benefit  of   its   corporators. 

The  state  must  not  interfere  with  the 
local  administration;  neither  should  the  city 
interfere  with  the  state,  when  the  state  acts 
under  her  sovereign  authority,  over  a  subject 
of  which  it  has  the  control,  such  as  the  build- 
ing of  a  courtbouse,  which  she  can  require  In 
a  case  of  necessity. 

The  Legislature  could  never  insist  upon 
building  a  courthouse,  however  needed,  if  tlie 
municipality  chose  to  take  a  difterent  view. 
The  power  would  be  entirely  taken  out  of 
the  state. 

As  relates  to  the  other  ground,  sustained 
by  the  majority  of  the  court,  that  the  stat- 
ute Is  illegal  because  It  has  not  been  pre- 
ceded by  the  required  notice,  the  decisions 
as  I  read  them  do  not  aftord  much  support 

The  statutes  of  the  character  of  the  one 
here  have  never,  to  my  mind,  been  classed 
as  local  or  special  statutes.  The  whole  state 
la  concerned;  not  only  the  locality  In  which 
it  was  proposed  to  construct  the  courthouse. 

But,  waiving  this,  the  authority  of  State 


ex  rel.  Fortler  v.  Capdeville  et  al.,  104  La- 
561,  29  South.  215,  declares  amendments  of 
the  city  charter  are  not  under  local  or  special 
laws. 

The  following  excerpt  from  the  Byllabn» 
covers  the  sole  point  laid  down  in  tbe  de- 
cision : 

"The  exception,  as  to  the  subjects  embraced 
within  its  scope,  of  that  part  of  article  48  of 
the  Constitution  of  1898,  placing  an  inhibiiioD 
upon  the  passage  of  statutes  creating  corpora- 
tions, or  amending  their  charters,  unfetters  the 
General  Assembly,  and  it  has  authority  to 
enact  laws  relating  to  the  charters  of  the  cities 
and  larger  towns  of  the  state,  without  previoos 
publication  of  notice  of  intention  to  apply  for 
such  legislation  having  been  made." 

The  park  commission  decision  (Board  of 
Commissioners  of  Jackson  Square  v.  City  of 
New  Orleans,  112  La.  957,  36  South.  817) 
does  not  appear  to  me  to  have  any  bearing 
upon  the  issues  of  this  case  as  I  view  them. 

I  regret  that  I  cannot  agree  with  the 
opinion,  and  that  I  am  therefore  constrained 
to  dissent 

On   Behearing. 

BBBAUX,  O.  J.  Tbe  acquisition  of  a  site 
for  and  the  construction  and  maintenance 
of  a  courthouse  building  in  the  city  of  New 
Orleans  was  the  purpose  of  the  legislation  of 
1902  and  1904.  Act  No.  79,  p.  106,  of  1902. 
Act  No.  96,  p.  214,  of  1904,  and  Act  No.  179. 
p.  369,  of  1904,  are  assailed  by  plaintiffs, 
taxpayers,  on  tbe  ground  of  unconstitu- 
tionality. 

There  remains  for  consideration"  and  deci- 
sion two  of  plaintiff's  grounds  of  attack. 
The  other  grounds  have  passed  out  of  the 
discussion  by  reason  of  the  fact  that  they 
were  decided  adversely  to  plaintiff's  conten-' 
tlon,  and  on  the  rehearing  the  correctness 
of  the  court's  decision  has  not  been  in  any 
respect  questioned. 

The  remaining  grounds  for  decision  are: 

First  Whether  the  legislation  was  local 
and  special,  and  falls  within  tbe  meaiiing 
of  article  60  of  the  Constitution. 

Second.  Whether  the  statutes  under  which 
the  commission  luiown  as  the  "Courthouse 
Commission"  holds  its  authority  were  illegal 
and  repugnant  to  articles  319  and  320  of  the 
Constitution. 

We  return  to  the  first  inquiry.  This  court, 
prior  to  the  Constitution  of  189S,  held  that 
a  statute,  though  partly  local,  may  be  public 
in  its  effects. 

Our  Jurisprudence  has  interpreted  the  laws 
upon  the  subject  They  sustain  the  view 
that  the  statutes  attadced  are  not  local  and 
special. 

Tbe  state  has  exercised  tbe  authority  to 
direct  that  courthouses  sball  be  provided.  It 
is  a  public  question.  The  Constitution  of 
1898  (article  88)  lays  It  down  as  a  mandate 
that  the  General  Assembly  shall  make  the 
"necessary  appropriation  to  provide  suitable 
and  commodious   buildings   for  said   court 
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and  the  records  thereof,  and  for  the  care 
and  maintenance  of  a  State  Library  thereLo." 

These  two  laws  take  the  statutes  in  ques- 
tion out  of  the  category  of  "local  and  special 
laws."  They  were  adopted  to  the  end  of 
carrying  out  the  legislative  intent  expressed 
In  the  act  of  18S0  and  the  constitutional 
mandate  of  a  comparatlTeiy  recent  date. 

The  courthouse  Is  to  be  a  public  building. 
That  part  to  be  occupied  by  the  Supreme 
Court  (and  offices  mentioned  in  the  statute) 
and  a  public  library  is  for  a  general  pur- 
pose. This  court  laid  down  the  rule  of 
Interpretation  in  the  case  of  State  of  Louisi- 
ana V.  Bmile  Dalon,  35  La.  Ann.  1141: 

"The  real  distinction  twtween  general  and 
public  laws  and  local  or  special  laws  is  that  the 
former  affect  the  community  as  a  whole,  wheth- 
er throughout  the  state  or  one  of  iit  tuidivi- 
tiont,  and  the  latter  affect  private  persons, 
private  property,  private  and  local  private  in- 
terests."   Italics  onrs.' 

All  the  decisions  upon  the  subject  prior 
to  the  Constitution  of  1888  are  to  the  same 
effect  and  sustain  a  similar  view.  Taxpay- 
ers' Association  v.  New  Orleans,  8S  La.  Ann. 
567;  Davidson  v.  Tax  Collector,  85  La.  Ann..  492; 
Fisher  v  Auditor,  89  La.  Ann.  447,  1  South. 
882;  Excelsior  Planting  &  Mfg.  Co.  v.  Green, 
39  La.  Ann.  466, 1  South.  873;  State  v.  Judge, 
89  La.  Ann.  889,  2  South.  786;  State  v. 
Beeder,  44  La.  Ann.  1007,  11  South.  816; 
State  V.  Murray,  47  La.  Ann.  1424,  17  South. 
8.32. 

The  line  of  precedents  prior  to  the  Con- 
Btltution  of  1896  is  nnbrolten,  consistent, 
and  harmonious. 

The  long  line  of  authoritlea  is  sustained 
by  decisions  in  other  states. 

In  People  v.  Supervisors  of  Gbautanqua, 
43  N.  Y.  17.  the  court  said: 

"An  act  is  local,  within  the  meaning  of  the 
Constitution,  which  in  its  subject  relates  to 
but  a  portion  of  the  people  of  a  state  or  to  their 
property,  and  may  not,  either  in  its  subject, 
oi>eration,  or  Importance  and  necessary  results, 
affect  the  people  of  the  state  or  their  prop- 
erty in  geneial." 

Here,  as  In  the  cited  case  supra,  ti>e  sub- 
ject, operation,  or  importanca  affects  the 
wbole  state. 

In  another  case  the  court  said,  referring  to 
.■I  similar  subject: 

"These  are  to  be  regarded  as  pnblic  acts  which- 
regalate  the  general  interests  of  the  state  or 
any  of  its  snbdivirions."  Inhabitants  of  New 
Portland  v.  Inhabitants  of  New  Vineyard,  16 
Me.  69. 

The  least  that  can  be  said  Is  that  the  im- 
provements in  question  relate  to  "one  of 
tbe  sabdlvisions"  of  the  state. 

A  high  school  In  another  state  was  con- 
sidered public,  and  not  "local"  and  "special"; 
that  is,  the  court  decided  that  the  legislation 
regarding  a  high  school  was  not  an  inter- 
ference with  local  government  The  power 
of  the  Legislature  commanded  some  recogni- 
tion. State  V.  Freeman  (Kan.)  68  Pac.  959, 
47  L.  R.  A.  67. 

No  one  denies  the  importance  of  schools. 


or  should  In  the  least  seek  to  lessen  their 
Importance.  If  the  Legislature,  however,  can 
impose  the  obligation  of  building  a  school- 
bouse  (a  proposition  we  do  not  have  to  ap- 
prove), surely  the  L^islature  has  the  author- 
ity and  power  to  compel  a  municipality  to 
build  a  courthouse.  The  Legislature  has  the 
further  authority  and  power  to  join  the 
municipality  in  order  to  build  a  courthouse 
that  will  enable  it  to  carry  an  article  of  the 
Constitution  into  effect,  and  at  the  same 
time  build  a  courthouse  sufficiently  large  for 
the  state  and  the  city. 

We  return  for  a  moment  to  the  decisions 
of  this  court  first  above  cited.  We  cited 
only  decisions  of  this  court  that  preceded 
in  date  the  Constitution  of  1898,  for  the 
reason  that  it  is  a  well-known  principle  of 
construction  that  a  law,  if  re-enacted,  em- 
braces in  effect  the  interpretation  placeid  up- 
on It  prior  to  Its  re-enactment. 

Articles  48  and  50  of  the  Constitution 
of  1898  are  substantially  similar  to  articles 
48  and  50  of  the  Constitution  of  1879. 

The  rule  of  interpretation  In  the  deciston 
of  this  court  first  above  cited  is  too  thorough- 
ly imbedded  in  our  jurisprudence  to  be  dis- 
turbed: 

"When  decisions  fully  interpret  a  statute,  and 
the  statute  is  re-enacted,  it  embodies  the  inter- 
pretation; i.  e.,  the  statute  is  re-enacted  as  in- 
terpreted.'' Black,  Const,  p.  837;  Sntberiand, 
St.  Cktnst  p.  393. 

The  decisions  of  this  court  rendered  after 
the  Constitution  of  1898  had  been  adopted 
followed  the  old  decisions  before  referred  to 
on  the  subject 

The  aoc^ted  meaning  of  the  Comitltu- 
tion  for  so  many  years  should  remain  nn- 
distnrlied,  in  so  far,  at  least,  as  past  acts 
are  concwned.  If  not,  there  will  be  changes 
and  c(mfusl(»i  In  many  places. 

Legislation  has  followed  the  interpretation 
of  this  court,  regarding  notice  required  by 
articles  48  and  50. 

The  construction  placed  upon  those  articles 
imder  the  Constitution  of  1879  was  the  con- 
temporaneous exposition  of  the  court,  as  to 
which  Marshall,  0.  J.,  has  well  said: 

"Great  weight  has  always  been  attached,  and 
very  correctly  attached,  to  contemporaneons 
exposition." 

Again  we  quote  from   Lleber's  Herme- 

neutlcs: 

"It  becomes  necessary  that  doubtful  points, 
springing  from  a  new  state  of  things,  should 
be  considered  settled  until  a  weighty  reason  in- 
duces us  to  deviate  from  the  settled  decisions." 

If  this  was  a  doubtful  point  when  the  Con- 
stitution of  1879  became  the  organic  law. 
It  should  now  be  considered  settled. 

It  Is  the  law. 

This  brings  us  to  a  consideration  of  the 
second  ground  of  objection,  viz.,  the  asserted 
violation  of  articles  319  and  320  of  the  Con- 
stitution. This  objection  of  plaintiffs  Is 
grounded  on  the  hypothesis  that  the  statutes 
attacked  are  an  infringement  on  the  city's 
right  to  local  self-government. 
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To  the  city  was  granted  police  power  and 
power  of  admlnlBtratlon,  and  this  she  has. 
If  this  power  extends  further,  It  does  not  ex- 
tend BO  as  to  exclude  the  state  from  carry- 
ing out  the  project  here  Involved. 

One  of  the  articles  of  the  Constitution 
(article  319)  referred  to  reads: 

"The  electors  of  the  clt^  of  New  Orleans,  and 
of  any  political  corporation  which  may  be  es- 
tablished within  the  territoi?  now  or  which  may 
hereafter  be  embraced  within  the  corporate 
limits  of  said  city,  shall  have  the  right  to  choose 
the  public  ofScers  who  shall  be  charged  with 
the  exercise  of  the  pablic  power  and  with  the 
administration  of  the  affairs  of  said  corporation, 
in  whole  or  in  part" 

The  contention  Is  that  the  method  of  ap- 
pointment as  laid  down  in  the  statute  attack- 
-ed  takes  from  the  city  ber  right  to  ctioose 
her  own  officers.  We  are  not  of  the  opinion 
that  the  statutes  interfere  with  the  city's 
right  in  this  respect 

The  state  seeks  to  pnt  a  constitutional 
mandate  into  execution  by  instrumentalities 
-of  ber  own  selection.  This  she  can  do  if  the 
purpose  is  not  to  interfere  witb  the  police 
or  administrative  powers,  or  any  other  pow- 
-er  the  city  has. 

In  what  respect  is  the  police  or  adminis- 
trative power  interfered  with?  Building  a 
courthouse  has  nothing  to  do  witb  the  ap- 
pointment of  commissioners  as  Instrumental- 
ities to  carry  out  its  purpose — does  not  take 
■from  the  city  her  right  to  choose  her  ofBcers. 

For  the  sake  of  illustration,  let  us  for  a 
tew  minntes  leave  New  Orleans,  its  govern- 
ment, and  its  varied  commercial  intereets, 
and  Imagine  that  a  small  new  city  has  Just 
■been  Incorporated  under  a  charter  conferring 
police  and  administrative  powers,  and  to  it 
the  usual  powers  of  local  government  In 
tbe  course  of  time  the  General  Assembly, 
desiring  to  comply  with  an  article  of  the 
Constitution,  deems  proper  to  locate  a  court- 
house and  public  library  In  this  city.  A 
law  is  passed  making  ample  provision  to  that 
end,  and  as  tbe  new  cily  is  to  be  benefited 
in  many  ways,  incidentally,  the  lawmaking 
power  renders  It  possible  for  tbe  city  to  pay 
for  a  goodly  portion  of  tbe  building.  As 
these  improvements  do  not  fall  within  tbe 
police  or  administrative  department  of  the 
city,  they  can  be  erected  witbout  violating 
the  city's  rights  of  local  government,  en- 
Joyed  to  tbe  extent  before  mentioned,  and 
tbe  state  can  appoint  ber  instrumentalities 
to  carry  out  ber  own  purposes. 

Returning  to  tbe  city  of  New  Orleans: 
Tbe  state  owns  lands  within  ber  limits ;  i.  ei» 
she  did  own  lands  within  her  limits.  But,  ow- 
ing to  ber  good  will.  It  may  be  that  in  time 
these  lands  have  passed  out  of  the  ownership 
of  the  state  into  that  of  the  city.  The  state, 
as  Is  sometimes  the  case  with  tbe  well-dlspos- 
«d  paterfamilias  toward  a  favored  member  of 
tbe  family,  has  allowed  to  the  municipality 
tbe  use  of  the  property  until  the  favored 
member  assumes  that  be  Is  the  real  owner. 

It  tbe  state,  under  constitutional  direction. 


were  to  have  a  courthouse  and  library  built 
on  one  of  her  own  lots  of  ground  vrltbln  the 
city's  limits,  there  could  be  no  objection, 
even  though  in  so  doing  tbe  less  important 
political  subdivision — that  is,  tbe  city — were 
admitted  to  tbe  occupancy  of  part  of  tbe 
building. 

If  the  state.  In  order  to  carry  out  tbe  pro- 
visions of  a  still  higher  authority,  tbe  Con- 
stitution, appoints  an  Instrumentality  of  her 
own  to  attend  to  the  Interests  of  both  the 
city  and  the  state  in  putting  np  a  building, 
could  it  be  considered  unfair.  Illegal,  or  un- 
constitutional, in  so  far  as  the  city  la  con- 
cerned? 

Tbe  board  of  commissionen  appointed  by 
tbe  state  and  dty  to  represent  both  state 
and  city,  in  building  that  courthouse  are 
not  officers  In  the  sense  prohibited  by  tbe 
Constitution,  and  therefore  can  act  in  carry- 
ing out  the  terms  of  tbe  statutes. 

There  are  decisions  directly  in  point  in 
other  Jurisdictions,  as  well  as  in  our  own. 
Among  them  are  the  following: 

"Civil  officers,"  as  used  in  the  organic  law 
creating  the  territory  of  Wisconsin,  "embrace 
only  those  officers  in  whom  tbe  portion  of  the 
sovereignty  is  vested  and  in  whom  the  enforce- 
ment of  the  municipal  regulations  or  the  control 
of  the  general  interests  of  society  is  confided. 
It  is  not  such  officers  as  canal  commissioners." 
U.  S.  V.  Hatch,  1  Pin.  182;  2  Bums,  {  21; 
Abbot's  lisw  Dictionary. 

But,  conceding  that  they  are  ofBcers,  they 
do  not  interfere  with  local  itollce  or  with  tbe 
administration  of  the  city.  State  t.  Flower, 
49  La.  Ann.  1199,  22  South.  623. 

This  court  said,  in  the  Police  Board  Case 
(State  V.  City,  41  La.  Ann.  171,  6  South.  59S): 

"The  object  of  the  constltntionai  proviaious 
was  to  confer  upon  the  citizens  of  New  Orleans 
absolute  control  of  their  government  in  the  ez- 
dnsive  choice  of  officers  necessary  fcv  its  ad- 
ministration." 

We  abbreviate  tbe  following  from  a  num- 
ber of  well-considered  decisions  regarding  of- 
ficers and  the  right  to  appoint  commissioners. 

First  Commissioners  to  make  a  survey  are 
not  officers.    U.  S.  v.  Hatch,  1  Pin.  182. 

Second.  Neither  are  canal  commissioners. 
Butler   V.   Regent,   32   Wis.    124. 

Third.  Nor  commissioners  to  superintend 
tbe  erection  of  a  statehouse.  IT.  8.  t.  Hatch, 
r  Pin.  182. 

Fourth.  Nor  to  fund  a  city  debt  Bonn  t. 
People,  45  III.  897. 

Fifth.  Nor  to  liquidate  a  financial  institu- 
tion. People  V,  Mlddleton.  28  Cal.  603;  An- 
drews V.  Saucier,  13  La.  Ann.  301;  Conrey 
T.  Copland,  4  La.  Ann.  307. 

The  last  two  are  in  point,  and  should  bare 
special  weight,  for  they  are  decisions  of  our 
own  court 

Again,  if  these  commissioners  are  officers, 
they  are  officers  of  the  state,  and  not  of  the 
municipality,  and  tbe  article  of  tbe  Constitu- 
tion has  no  effect  as  to  them. 

We  leave  this  ground,  convinced  that  the 
state  may   carry  out  one  of   Ita   statntea 
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tbroagb  her  own  Instramentallty  wltbin  city 
llmlta. 

Tbe  rigU  of  the  city  to  control  her  own 
funds  has  given  rise  to  dlsciisslon  in  tbe 
pending  case.  The  city  cannot  very  well  be 
placed  in  tbe  attitude  of  objecting  to  tbe  ap- 
propriation for  the  bnlldlng  of  a  conrthouse. 
She  should  not  be  made  to  defend  against 
her  will. 

She  Is  not  opposed  to  tbe  appropriation; 
on  tbe  contrary,  she  has  complied  with  the 
terms  of  the  statute.  She  has,  without  ob- 
jection oa  the  part  of  any  one,  made  prori- 
Blon  in  her.  budget  for  paying  tbe  amount 
required. 

The  suit  was  brought  in  tbe  name  of  tax- 
payers whose  interests  cannot  be  affected  to 
any  extent  ' 

If  we  concede  that  a  statute  generally  ac- 
cepted and  executed  can  be  set  aside  on  the 
petition  of  a  few  taxpayers,  then  tbe  ques- 
tion arises,  does  tbe  exercise  of  the  power 
under  the  statute  attacked  interfere  with 
her  local  government,  her  police  power,  or 
with  her  power  of  administration,  or  with 
the  funds  needful  to  carry  out  these  i>ower8T 

We  think  not,  and  we  have  not  heard  any 
one  say  that  it  does. 

But  the  contention  is  that  the  municipality 
has  an  almost  exclusive  power  of  local  gov- 
ernment with  very  little.  If  any,  limitation. 

With  that  contention  we  cannot  agree. 

The  Oeneral  Assembly  has  always  exer- 
cised tbe  authority  of  directing  the  city  to 
disburse  certain  funds  for  particular  pur- 
poses, and  on  this  point  It  is  notewortliy 
that  the  salary  of  the  executive  officers  of 
tbe  dty  Is  fixed  by  tbe  General  A^embly. 

The  dty,  under  Act  No.  170,  p.  846,  of  1896, 
appropriates  a  round  sum  of  the  city's  money 
to  defray  expenses  of  the  tax  assessing  de- 
partment Tbe  limit  of  the  salaries  of  cer- 
tain execntlve  officers  and  other  appropria- 
tions by  the  city  are  made  under  the  ex- 
pressed legislative  will. 

Tbe  dty,  under  legislative  direction,  sets 
aaide  a  part  of  its  revenues  for  permanent 
public  Improvements. 

Tbe  courthouse  to  the  extent  that  the  dty 
la  omoemed  is  a   local  Improvement 

The  oontoitlon  at  this  point  is  that  theae 
appropriations  to  which  we  have  Just  re- 
ferred are  made  under  amendment  to  tbe 
dty  charter. 

That  may  be.  But  tbe  statute  attadced 
also  amends  tbe  charter.  It  Is  not  subject 
to  the  objection  that  it  is  not  an  amendment 
It  cannot  be  successfully  contended  that  tbe 
two  statutes  are  not  amending  statutes  of  the 
charter. 

A  definition  will  serve  to  Illustrate. 

A  charter  Is  defined  as  an  act  of  a  legis- 
lative body  creating  a  municipality  or  other 
corporation,  and  defining  Its  power  and  priv- 
ileges. 

The  statute  here  in  part  defines  the  power 

and  privilege  of  tbe  city  of  New  Orleans. 

It  adds   to  the  provisions  of  her  charter. 

It  Is  an  authoritative  grant  of  pow^  of 
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which  she  has  availed  herself  to  provide  a 
suitable  courthouse. 

In  conclusion,  we  will  say  that  the  state 
by  the  plan  adopted  complied  with  article 
88  of  tbe  Constitution,  and  the  dty  complied 
with  a   legal  statute. 

We  have  treated  tbe  statute  as  mandatory. 
There  is  no  limitation  on  tbe  dty's  right 
to  build  a  courthouse.  She  can  build  it 
without  a  statute  on  the  subject 

The  statute  here  may  be  considered  as  at 
least  authoritative  in  so  far  as  the  dty 
acts  conjointly  with  the  state. 

In  accepting  the  authority  and  acting  un- 
der it,  she  has  violated  no  part  of  tbe  or- 
ganic law. 

Whether  mandatory  or  authoritative  only, 
the  statutes  are  legal. 

The  proposed  improvement  will  be  a  Joint 
woA.  Tbe  project  tias  already  been  partly 
executed.  It  should  not  be  cut  down  mid- 
way in  Its  course  to  completion. 

There  is  no  suggestion  of  an  amount  im- 
properly expended  In  the  progress  of  the 
work,  or  of  want  of  intelligence  shown  in 
any  way. 

Tbe  grounds  for  destroying  this  project 
should  be  very  manifest 

The  statutes  attacked  cannot  be  destroyed 
without  overturning  and  setting  aside  a  num- 
ber of  well-considered  dedslons,  nearly  all 
preceding  In  date  tbe  Oonstitutlon  of  1898. 

For  reasons  assigned,  tbe  Judgment  of  the 
district  court,  heretofore  decreed  null  by  the 
first  dedsion  of  this  court,  is  reinstated, 
and  now  it  is  ordered  and  decreed  tliat  said 
Judgment  of  the  district  court  is  in  all  re- 
spects affirmed  and  made  the  Judgment  of 
this  court 

MONBOB,  J.  I  find  myself  unable  to  con- 
cur In  the  views  expressed  in  the  foregoing 
opinion,  and  therefore  respectfully  dissent. 

PBOV08TT,  J.  I  concur  with  Justice 
MONROE. 

IJAND,  J.    (concurring).    I  concur  In  tbe 

opinion  and  decree  handed  down  by  tbe 
CHIEF  JUSTICE,  but  on  account  of  tbe 
importance  of  tbe  issues  involved  I  deem 
it  proper  to  submit  my  individual  views, 
as  follows: 

The  dty  of  New  Orleans  and  tbe  parish 
of  Orleans  embrace  the  same  territory,  and 
their  affairs  are  governed  by  tbe  same  mu- 
nicipal authorities,  consisting  of  a  mayor  and 
coundl.  The  city  of  New  Orleans  has  a 
regular  municipal  charter  under  which  Its 
purely  local  affairs  are  administered.  What 
may  be  called  the  parochial  affairs  of  the 
dual  political  corporation  are  regulated  by 
special  legislation.  Within  tbe  limits  of  tbe 
city,  a  number  of  state  officers  and  state 
boards  exerdse  their  functions.  From  time 
to  time  the  Oeneral  Assembly  has  enacted 
legislation  imposing  certain  duties  on  the 
municipality  in  regard  to  certain  state  offi- 
cers exercising  functions  within  Its  terrlto- 
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rial  limits.  Such  leglslatton  Is  analogotis  to 
similar  le^rlslatlon  imposing  similar  duties 
on  police  Juries  througbout  the  state. 

In  1880  the  General  Assembly  passed  an 
act  "requiring  police  Juries  througbont  the 
state  and  the  municipal  authorities  of  the 
city  of  New  Orleans  to  provide  necessary 
buildings  and  requisite  furniture  for  the  hold- 
ing sessions  of  court,"  etc.  Act  No.  Ill, 
p.  139,  of  1880. 

Section  2  of  said  act  reads  as  follows,  yiz. : 

"Be  it  fnrttier  enacted,  etc.,  that  the  city  of 
New  Orleans  shall  provide  suitable  coartrooms 
for  the  various  courts  of  the  city  of  New 
OrleanB  and  parish  of  Orleans,  and  such 
furniture,  fuel  and  eas  as  may  be  therein  need- 
ed, to  provide  suitable  offices,  furniture,  fuel  and 
gas  for  the  criminal  and  civil  sheriffs,  clerks  and 
constables  of  said  courts,  to  provide  suitable 
buildings,  furniture,  fuel  and  gas  for  the  re- 
corder of  mortgages  and  register  of  conveyances, 
payment  for  the  same  to  be  made  by  the  city  of 
New  Orleans." 

Article  88  of  the  Constitution  of  1898  direct- 
ed that  the  General  Assembly  shall  make  the 
necessary  appropriation  to  provide  suitable 
and  commodious  buildings  for  the  Supreme 
Court  and  the  records  thereof,  and  for  the 
care  and  maintenance  of  the  State  Library 
therein. 

In  1902  the  lawmakers  conceived  the  Idea 
that  the  purposes  contemplated  by  Act  No. 
Ill,  p.  139,  of  1880,  and  article  88  of  the 
Constitution  of  1898,  might  be  effectuated 
by  the  erection  of  one  building  Jointly  by 
the  state  and  the  city  of  New  Orleans.  In 
furtherance  of  this  idea  Act  No.  79,  p.  106, 
of  1902  was  passed  "to  provide  for  the  con- 
struction of  a  courthouse  building  in  New 
Orleans,  Louisiana,  to  be  erected  Jointly  by 
the  state  of  Louisiana  and  the  city  of  New 
Orleans,"  etc. 

The  act  appropriated  $200,000  as  the  con- 
tribution of  the  state  of  Louisiana  and  fixed 
the  city's  contribution  In  the  sum  of  $375,000. 
The  act  created  a  courthouse  commission,  to 
be  composed  of  five  citizens,  two  to  be  ap- 
pointed by  the  Governor  and  three  by  the 
mayor  with  the  advice  and  consent  of  the 
city  council. 

This  act  was  modified  by  Act  No.  96,  p. 
214,  of  1904,  in  several  particulars,  especially 
by  requiring  the  city,  after  the  funds  pro- 
vided by  the  state  should  be  exhausted,  to 
furnish  the  remainder  of  the  money  neces- 
sary to  complete  the  common  undertaking, 
and  by  authorizing  the  city  to  issue  and 
negotiate  its  bonds,  not  exceeding  $750,000 
in  amount,  in  order  to  raise  the  necessary 
funds. 

This  legislative  proposition  was  accepted 
by  the  city,  and  three  commissioners  were 
appointed  by  the  mayor  and  two  by  the 
Governor  to  carry  loto  effect  the  provisions 
of  the  statute.  A  large  square  of  ground 
was  purchased  and  expropriated  by  the  com- 
mission In  the  name  of  the  city,  and  the 
price  and  all  the  expenses  of  the  commission 
were  paid  out  of  funds  of  the  state  appro- 
priated by  the  act  of  1902. 


After  the  act  had  been  partially  executed 
by  the  state  and  the  city,  certain  taxpayers, 
plaintiffs  herein,  assailed  a  numbo'  of  the 
provisions  as  unconstitutional.  Our  former 
opinion  overruled  all  the  objections  to  the 
legislation  save  two,  which  are  now  before 
the  court  for  reconsideration. 

1.  It  Is  contended  that  under  article  319 
of  the  Constitution  of  1898  all  five  conunis- 
sioners  should  have  been  appointed  by  the 
mayor  by  and  with  the  advice  of  the  city 
council.    This  article  reads  as  follows : 

"Art  319.  The  electors  of  the  aty  of  New 
Orleans,  and  of  any  political  corporatioQ  which 
may  be  established  within  the  territory  now, 
or  which  may  hereafter  be  embraced  within 
the  corporate  limits  of  said  citr,  shall  have  the 
right  to  choose  the  public  offioers,  who  shall 
be  charged  with  the  exercise  of  the  police  pow- 
er and  with  the  administration  of  the  affairs 
of  said  corporation  in  whole  or  in  part." 

The  following  article  declares  that  article 
819  shall  not  be  construed  as  prohibiting  the 
establishment  of  l>oards  or  commissioners,  the 
members  of  which  are  elected  by  the  council 
or  appointed  by  the  mayor  with  the  consent  of 
the  council. 

I  think  that  In  our  former  opinion  we  erred 
In  treating  the  construction  of  the  common 
courthouse  provided  by  the  acts  of  1902  and 
1904  as  an  affair  of  the  corporation  alone. 
Under  the  title  and  terms  of  said  acts  the 
erection  of  the  building  was  a  Joint  under- 
taking of  the  state  and  of  the  city.  In  our 
former  opinion  we  approved  such  legislation 
as  constitutional.  If  such  a  Joint  venture  be 
permissible,  then  on  what  theory  can  the 
state  be  excluded  from  all  supervision  over 
the  expenditure  of  her  large  contribution 
to  the  common  undertaking.  The  affair  con- 
cerned the  state  and  the  community  through- 
out her  territorial  limits.  It  also  concerned 
the  city  of  New  Orleans. 

I  do  not  think  that  the  provisions  of  article 
319  apply  or  were  Intended  to  apply  to  such 
a  case,  but  should  be  restricted  to  matters 
purely  municipal  in  which  the  corporation 
Is  alone  interested.  Article  820  provides 
that  the  Legislature  may  create  boards  or 
commissioners  whose  powers  may  extend  In 
and  beyond  the  parish  of  Orleans,  and  in 
that  case  directs  that  at  least  two-thirds  of 
the  members  thereof  shall  be  from  the  dty 
of  New  Orleans,  and  elected  by  the  people 
or  council  thereof  or  appointed  by  the  mayor 
with  Its  consent  The  principle  of  a  division 
of  the  members  of  boards  or  commissions  is 
thus  recognized  where  their  powers  extend 
beyond  the  parish.  There  does  not  seem  to 
me  to  be  any  valid  reason  why  the  same 
equitable  principle  of  a  division  of  the  com- 
mission should  not  apply  to  a  case  where  the 
state  and  the  city  are  Jointly  Interested  in 
the  construction  of  the  public  building  with- 
in the  limits  of  the  dty.  The  city  of  New 
Orleans  under  the  acts  in  question  has  a 
clear  majority  of  the  commissioners,  and 
therefore  a  controlling  voice  in  the  expendi- 
ture of  not  only  her  funds  but  thoee  con- 
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tribiited  by  the  state.  Hence  I  am  of  opinion 
that  the  objection  that  the  legislation  In 
qnestlon  contravenes  article  819  of  the  Obn- 
Btltntlon  of  1886  is  not  well  taken. 

An  act  of  the  Legislature  should  not  be 
declared  nnconstitntlonal,  except  in  a  very 
clear  case.  If  the  case  presented  is  doubtfnl, 
the  presumption  of  constitutionality  should 
prevail. 

2.  The  second  and  last  objection  is  that 
the  acts  in  question  are  local  or  special  laws, 
and  contravene  article  50  of  the  Constitn- 
tion  of  1896,  because  previous  notice  by 
publication  was  not  given  as  required  by  the 
provisions  of  said  article. 

In  the  Dalon  Case,  86  La.  Ann.  1141,  the 
court  held  that  a  statute  organizing  the 
criminal  district  court  of  the  parish  of  Or- 
leans was  not  a  local  or  special  law  in  the 
sense  of  the  corresponding  article  of  the 
Ck>nstltution  of  1879.  In  that  case  the  court 
took  the  broad  ground  that  an  act  affecting 
the  community  as  a  whole,  whether  through- 
out  the  state  or  one  of  its  subdivisions,  is 
not  a  local  or  special  law.  This  case  was 
reaffirmed  in  State  v.  Beeder,  44  La.  Ann. 
1007,  11  South.  816,  and  State  v.  Murray, 
47  La.  Ann.  1428,  17  South.  832,  and  cited 
with  approval  in  Dufty  v.  Caty,  48  La.  Ann. 
120,  21  South.  178. 

Article  48  of  the  Constitntton  of  1878, 
thus  judicially  interpreted,  was  embodied  in 
the  Constitution  of  1888  as  article  60. 

The  "corporation  of  the  city  of  New  Or- 
leans" was  excepted  from  the  operation  of 
article  46  of  the  Constitntion  of  1878,  for- 
bidding local  or  special  legislation  on  cer- 
tain specified  objects.  This  article  was 
amended  and  incorporated  as  article  48  in 
the  Constitution  of  1896.  As  amended,  the 
special  exemption  of  the  city  of  New  Orleans 
was  continued  in  the  exception  of  "munici- 
pal corporations  having  a  population  of  not 
less  than  twenty-five  hundred  Inhabitants." 
Botb  constitutions  excepted  "the  organiza- 
tion of  levee  districts  and  parishes,"  and 
confined  the  prohibition  to  a  certain  class 
of  municipal  corporations  having  "charters." 

Parishes  cannot  be  properly  included  in 
such  a  category.  In  Fortier  v.  Capdevielle. 
104  La.  661,  28  South.  216,  this  court  held 
that  the  city  of  New  Orleans,  l>eing  ex- 
cepted from  the  operation  of  article  48,  was 
"lifted  out  of  the  grasp  of  the  succeeding 
article  60."  Levee  districts  and  parishes  are 
also  enumerated  in  article  48,  and  the  legal 
consequences  should  be  the  same.  But  in 
State  ex  rel.  Board  of  Public  Schools  ▼.  City 
of  New  Orleans,  42  La.  Ann.  102,  7  South. 
677,  this  court  said: 

"The  city  of  New  Orleans  represents  the 
parish  of  Orleans,  which  has  a  nominal  exist- 
ence only.  The  territory  over  which  the  charter 
of  the  dbr  extends  is  that  of  the  parish  of 
Orleans.  The  parish  of  Orleans,  independent 
of  the  city  of  Mew  Orleans,  has  no  practieal 
or  legal  exiatonce.  It  Is  not  governed  by  a 
police  jury  and  is  not  represented  by  any 
parish  oflioer.  The  parish  is  the  city  and  the 
city  is  the  parish." 


This  being  so,  the  exemption  of  the  city 
of  New  Orleans  from  the  operation  of  articles 
48  and  60  is  tantamount  to  the  exemption 
of  the  parish  of  Orleans. 

I  therefore  am  of  opinion  that  the  rale 
of  stare  decisis  stiould  be  invoked  and 
applied  to  the  objection  that  the  legislation 
now  in  question  is  violative  of  article  60 
of  the  Oonstltution  of  180& 


ai6  U.) 
No.  16,699. 

LHOTE    LUMBER    MFG.    CO.   y.    DUGUS 
et  al. 

In  re  LEVT. 

(Supreme  Conrt  of  Louisiana.    Nov.  20,  1806.) 

1.  Mkoranics'  Likns— Bond  of  Contbactob 

— SnFFIClENCT. 

A  contractor's  bond  payable  to  the  owner 
of  the  building  and  conditioned  for  the  faith- 
ful performance  of  the  building  contract  to  the 
satisfaction  of  the  owner,  is  not  such  a  l>ond 
as  is  required  by  the  provisions  of  Act  No.  180, 
p.  223,  of  1894,  for  the  protection  of  workmen 
and  furnishers  of  materials.  Hughes  v.  Smith, 
88  South.  176,  114  La.  297,  reaffirmed. 

2.  SAIO— ACnOR    AGAINST    OWNBR— CAIXINO 

SuBRnr  iR  Wakbantt. 

Where  the  owner,  sued  by  a  materialman 
to  enforce  the  personal  liability  imposed  by 
Act  Na  180,  p.  223,  of  1894,  for  his  ttdlxm  to 
exact  of  the  contractor  the  security  in  favor  of 
workmen  and  furnishers  of  materials  as  re- 
quired by  the  statute,  calls  in  warranty  the 
surety  on  the  contractor's  bond,  the  demand  is 
premature;  there  having  been  no  settlement  of 
accounts  between  the  owner  and  contractor. 

(Syllabus  by  the  (^art.) 

Certiorari  to  Court  of  Appeal,  Parish  of 
Orleans. 

Action  by  the  Lhote  Lumber  Manufacturing 
(Company  against  Joseph  Dugufi  and  Samuel 
Levy.  Judgment  for  plaintifT  was  afBrmed  by 
the  (jourt  of  Appeal,  and  Levy  applies  for 
certiorari  or  writ  of  review.    Modified. 

Rehearing  denied  December  18, 180S. 

James  Barkley  Rosser,  Jr.,  for  applicant 
Charles  Ferdinand  Claiborne,  for  respondent 
Lumber  Mfg.  C!o.  Pumell  Mitchell  Milner, 
for  respondent  Fidelity  &  Deposit  Co.  B.  A. 
O'SuUivan,  for  respondent  Dugu& 

LAND,  J.  The  opinion  of  the  Court  of  Ap- 
peal, BO  far  as  necessary  to  consider  the 
question  raised  on  this  writ  of  review,  reads 
as  follows: 

*yrhe  plaintifF,  a  furnisher  of  materials,  sues 
Levy,  an  owner,  and  DuguA,  a  contractor,  in 
solido,  for  the  price  of  certain  wood  work  al- 
leged to  have  been  ordered  b^  Dugu6,  and  to 
have  l)een  used  on  Levy's  building  then  in  coarse 
of  erection. 

"He  avers  that  the  building  contract  was 
tar  more  than  $1,000,  and  that  Levy,  not  hav- 
ing required  of  Dugue  the  security  provided  by 
Act  No.  180,  p.  223,  of  1894,  has  made  himself 
personally  liable  for  the  value  of  the  materiaL 
Levy  called  in  warranty  the  Fidelity  &  Deposit 
Company  of  Maryland,  the  snre^  on  Dugut'a 
bond." 
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There  was  Judgment  In  favor  of  plaintiff 
against  DuguS  for  $933.75  and  against  Levy 
for  $106,  and  further  Judgment  In  favor  of 
Levy  and  against  the  Fidelity  Company  for 
$106.  Dugufi,  Levy,  and  the  Fldelty  Company 
have  appealed,  and  appellee  has  not  asked  for 
any  amendment  of  the  Judgment 

The  wording  of  the  bond,  as  f ar  aa  pert!- 
atsat  to  the  present  Issue,  1b  as  follows: 

"Appearcrs  [the  Fidelity  Company]  do  hereby 
gnaranty  to  the  said  Samuel  Levy  the  faithful 
pwformance  of  the  said  contract  by  said  Joseph 
Dngntf,  contractor,  and  bind  said  Fidelity  & 
Deposit  company  in  favor  of  the  said  Samud 
Levy,  in  the  full  and  true  sum  of  $7,500.  Now, 
the  condition  of  the  foregoing  bond  is  such 
that,  if  the  said  Joseph  Dugu^  contractor,  shall 
well  and  truly  and  faithfully  do  and  perform 
all  and  singular  the  requirements  of  the  forego- 
ing contract,  strictly  in  accordance  with  the 
specifications  and  plans,  and  to  the  satisfaction 
of  said  Samuel  Levy,  owner,  then  the  above- 
written  bond  or  obligation  shall  be  null,  void, 
and  of  no  effect,  but  otherwise  to  be  and  remain 
in  full  force  and  effect. 

"One  of  the  requirements  of  the  contract  se- 
cured by  the  bond  is  that  DuguC  bound  himself 
at  his  own  cost,  charge  and  expenses,  for  all 
labor,  material  and  other  charges." 

On  the  authority  of  Hughes  v.  Smith  et  al., 
114  La.  297,  38  South.  175,  the  Court  of  Ap- 
peal held  that  the  contractor's  bond,  in  ques- 
tion is  not  such  a  bond  aa  is  required  by  Act 
No.  180,  p.  223,  of  1894,  to  secure  the  pay- 
ment of  workmen,  laborers,  mechanics,  and 
the  furnishers  of  materials,  and  consequently 
that  the  owner  of  the  building  became  per- 
sonally liable  under  the  terms  of  the  statute 
to  the  plaintiff. 

In  the  case  cited  the  bond  was  much 
clearer  and  stronger  In  Its  conditions  than  the 
bond  in  the  case  at  bar.  It  was  conditioned 
that  the  contractor  should  "faithfully  comply 
with  all  the  conditions  and  perform  all  of 
the  undertakings  stipulated,  and  pay  off  all 
claims  for  labor  and  materials  of  each  and 
every  description,  and  hold  the  owner  free  for 
all  time."  This  court  held  that  sudi  a  bond 
was  not  a  compliance  with  the  requirements 
of  the  statute,  as  It  did  not  bind  the  surety  to 
pay  the  full  amount  of  the  contract  price  to 
workmen  and  materialmen,  as  provided  by 
the  act  of  1894.  In  the  case  at  bar  the  con- 
dition is  confined  to  the  performance  of  the 
contract  in  accordance  with  the  specifications 
and  plans  and  to  the  satisfaction  of  the 
owner.  In  the  contract  Itself  there  is  no 
reference  to  claims  for  labor  or  material; 
the  contractor  merely  binding  himself  to  con- 
struct the  building,  "at  his  own  cost,  charge 
and  expenses,  for  all  labor,  material,  cartage 
and  other  charges  and  costs." 

This  stipulation  simply  means  that  the  con- 
tractor, and  not  the  owner,  was  to  pay  the 
cost  of  construction.  In  the  Hughes  Case 
there  was  color  for  the  contention  that  the 
condition  of  the  bond  Included  a  stipulation 
ponr  antml.  But  this  court  held  that  the 
bond  and  building  contract  taken  together  did 
not  disclose  the  Intent  of  the  surety  to  bind 
himself  as  required  by  Act  No.  180,  p.  223, 


of  1694.  In  case  at  bar  the  bond  te  much 
weaker,  as  its  sole  condition  is  the  perform 
ance  of  the  contract  "In  accordance  with  the 
specifications  and  plans."  JXbe  bond  is  la 
favor  of  the  owner,  and  there  is  no  reference 
In  Its  provisions  to  claims  for  labor  and  ma- 
terial or  to  Act  No.  180,  p.  223,  of  1894.  The 
obligation  of  a  surety  cannot  be  extended  be- 
jooA  the  plain  letter  of  his  contract. 

The  argument  of  relator  that  the  decision 
in  the  Hughes  Case  is  not  applicable  because 
of  difference  in  the  conditiou  of  tbe  bonds  is 
without  force. 

Relator,  however,  further  contends  that  the 
bond  In  this  case  and  the  bond  in  the  case 
of  Llcbtentag  v.  Feltel,  113  La.  931,  S7  South. 
880,  are  identical  In  phraseology,  meaning, 
and  intent,  and  therefore  that  this  case 
should  be  decided  In  accordance  with  tlie  law 
as  enunciated  in  that  decision.    Relator  says: 

"The  Hughes-Smith  Case  does  not  overrule 
your  honor's  decision  in  the  Lichtentag  Cose, 
yet  the  two  decisions  are  totaUy  irreconcilable^ 
and  one  of  the  two  must  be  overruled." 

In  tbe  Hughes  Case  this  court  said: 

"In  the  case  of  widow  Isaac  Lichtentag  r. 
Feitel  et  al.  (recently  decided  by  this  court)  37 
South.  880,  we  held  that  the  surety  by  his  ac- 
tions and  conduct  had  substituted  himself  for 
che  contractor,  and  was  estopped  to  deny  his 
liability  for  materials  furnished." 

That  case  was  not  a  suit  on  the  bond,  but 
a  concursus  provoked  by  tbe  owner,  wbo 
deposited  in  court  the  balance  due  by  ber  to  | 
the  contractor.  The  bond  had  not  been  re- 
corded as  required  by  the  statute,  hnd  tha«- 
fore  the  liability  of  the  owner  for  labor  and 
materials  was  undisputed. 

The  district  court  ordered  a  distribution 
of  the  fund,  and  reserved  the  right  of  the 
defendants  to  proceed  against  Mrs.  Lichten- 
tag In  the  event  of  their  being  unable  to 
realize  the  amount  of  theh:  claims  oat  of 
Feitel.  This  Judgment  was  rendered  on  the 
theory  that  Feitel,  nominal  surety,  was  really 
the  contractor  by  substitution  and  therefore 
primarily  bound.  Feitel  alone  applied  for  a 
writ  of  review.  This  court,  after  reviewing 
the  facts,  said: 

"These  acts  would  be  enough  to  bind  Feitel, 
for  the  purposes  of  the  judgments  which  have 
been  rendered  against  him,  if  he  had  signed  no 
bond  at  all" 

After  reaching  this  conclusion,  which  dis- 
posed of  the  controversy,  the  organ  of  the 
court,  "assuming  arguendo"  that  the  acts  of 
Feitel  did  not  in  law  Justify  the  Judgments 
against  him,  proceeded  to  discuss  the  propo- 
sition of  his  counsel  "that  the  obligation  to 
pay  for  labor  and  material  furnished  under 
Petry's  contract  Is  not  included  In  the  bond 
signed  by  him."  The  conclusion  on  this 
proposition  is  thus  expressed: 

"It  seems  hardly  necessary  to  say  that  tbe 
contract  and  specifications  contemplate  that  tbe 
contractor  shall  furnish  all  the  necessary  labor 
and  material  at  his  own  erpense,  and  hence 
that,  although  he  may  have  finished  the  work. 


Digitized  by  ^OOQ IC 


La.) 


Dfl  BBNZES  y.  HIS  WIFE. 


the  contract  la  not  complied  with  if  he  haa 
,  left  the  owner  to  pay  for  snch  labor  and  mate- 
I        rials  or  part  of  it" 

I  The  obligation  of  the  contractor  and  surety 

r  to  the  owner  is  one  thing,  and  the  obligation 
of  the  surety  to  third  persons  is  another, 
I  It  is  nowhere  stated  in  the  opinion  in  that 
case  that  the  bond  contained  a  stipulation 
in  favor  of  workmen  and  furnishers  of  mate- 
rials, as  required  by  the  act  of  1894.  No 
such  ruling  could  have  been  made  without 
overmling  the  Le  Sassier  Case,  106  La.  389, 
31  South.  7,  where  it  was  held  that  a  bond 
in  favor  of  the  owner  and  conditioned  that 
the  contractor  "shall  fully  pay  all  subcon- 
tractors, laborers,  workmen  and  furnishers" 
does  not  contain  such  a  stipulation  in  their 
favor  as  would  give  them  a  right  of  action 
on  the  bond.  In  the  Instant  case  the  bond 
was  given  to  secure  the  faithful  performance. 
of  a  building  contract  The  owner  was  the 
fiole  obligee.  The  contractor  simply  bound 
himself  to  defray  the  cost  of  construction. 
There  is  nothing  in  the  contract  or  bond  to 
Indicate  that  the  surety  bound,  or  intended 
to  bind,  itself  to  secure  the  payment  of  work- 
men and  furnishers,  as  required  by  Act  No. 
180,  p.  223,  of  1894. 

In  the  Hughes  Case  we  considered  this 
matter  very  fully,  and  held  that  "it  should 
clearly  appear  from  the  terms  of  the  instru- 
ment that  It  was  Intended  to  secure  the  stat- 
utory beneficiaries,  who  are  the  real  obli- 
gees."   In  the  same  case  we  further  said: 

"As  a  matter  of  practice  a  separate  statu- 
tory bond  should  be  given.  If,  however,  but 
one  bond  be  executed,  then  its  terms  should 
plainly  bind  the  surety  to  pay  the  full  amount 
of  the  contract  price  to  workmen  and  material- 
men as  provided'  by  tbe  act  of  1894." 

In  the  instant  case,  the  bond  does  not  even 
indicate  an  intent  to  comply  with  the  statu- 
tory requirements;  and  the  ruling  of  the 
Court  of  Appeal  on  this  issue  is  manifestly 
correct 

Tbe  next  contention  of  relator  is  that  the 
Court  of  Appeal  erred  In  reversing  the  Judg- 
ment of  Levy  against  the  surety  company  on 
the  call  In  warranty.  As  said  by  the  court 
a  qua: 

"The  obligations  of  tbe  latter  were  merdy  to 
guaranty  Dngat'a  faithful  performance  of  his 
contract" 

In  I>ugu6  T.  Levy  (recently  decided  by  this 
court)  37  South.  99fi,  we  held  that  Dugu6  was 
not  in  default  for  nonperformance  of  his 
obligations,  and  that  Levy  himself  took  the 
work  out  of  the  hands  of  the  contractor  and 
thereby  put  an  end  to  the  building  contract 
Tbe  Court  of  Appeal  based  its  ruling  on  our 
decision  in  Dugu6  v.  Levy,  where  the  case 
was  remanded  for  further  evidence  on  the 
reapective  demands  of  the  contractor  and 
the  owner.  Until  this  controversy  be  de- 
termined, it  cannot  be  said  that  Dugu6  is 
indebted  to  Levy  under  the  building  con- 
tract If  the  latter  satisfies  the  judgment 
rendered  herein  against  him,  the  amount  so 


paid  will  constitute  a  factor  in  tbe  settlement 
of  accounts  between  the  parties  as  a  charge 
against  Dugu&  The  question  of  the  liability 
of  the  surety  cannot  arise  until  it  is  deter- 
mined that  the  contractor  is  indebted  to 
the  owner  for  nonperformance  of  the  obliga- 
tions of  the  building  contract.  We  therefore 
think  that  the  Judgment  of  the  call  in  war- 
ranty should  have  been  one  of  nonsuit. 

It  Is  therefore  ordered  that  the  judgment 
of  the  Court  of  Appeal  be  modified  and 
amended,  so  as  to  dismiss  the  demand  In 
warranty  of  Levy  against  the  Fidelity  A 
Surety  Company  as  in  case  of  nonsuit,  and 
In  other  respects  said  judgment  remain  un- 
disturbed; tbe  said  surety  company  to  pay 
the  coats  In  this  court 


ai5  La.) 
No.  15,Q9B. 
Xm  RENZES   V.    HIS   WIFE. 
(Supreme  Court  of  Louisiana.     Nov.  20,  1905.) 

1.  Names— Use  in  Action. 

If,  In  tbe  country  of  the  plaintiff's  nativity, 
a  child  bears  the  family  name  both  of  his  father 
and  his  mother,  he  may  sue  here  In  his  full 
name,  although  he  has  borne  in  this  country 
only  the  paternal  family  name,  and  notwitb- 
standing  that  the  suit  is  for  divorce  and  he  was 
married  under  the  paternal  family  name  alone. 

2.  DEPOBinOn— BXBCIITION. 

A  commission  to  take  testimony  cannot  be 
executed  by  an  officer  to  whom  it  is  not  ad- 
dressed. If  addressed  to  "any  judge,  justice 
of  the  peace,  or  Louisiana  commissioner,"  it 
cannot  be  executed  by  a  notary  public. 
8.  Sake— Notice  or  Takiho. 

Although  the  opposite  party  resides  in  the 

Elace  where  tbe  depositions  are  to  be  taken,  he 
I  not  entitled  to  be  informed  of  the  time  when 
and  the  place  where  the  depositions  will  be 
taken,  if  interrogatories  are  attached  to  the 
commission,  and  have  been  communicated  to  him, 
and  an  opportunity  afforded  him  to  cross  same. 
(Syllabus  by  the  (3ourt) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Robert  P.  De  Renzes  against 
his  wife.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Rehearing  denied  December  18,  1905. 

John  Taylor  Whltaker.  for  appellant 
Harry  Hinckley  Hall,  for  appellee. 

PROVOSTT,  J.  This  is  a  suit  for  divorce 
on  the  ground  of  adultery. 

The  first  question  is  as  to  tbe  name  in 
which  the  suit  has  been  brought  Plain- 
tiff was  married  under  tbe  name  of  Robert 
Palestine,  and  goes  by  that  name  In  the 
community  In  which  be  lives,  and  yet  the 
suit  is  brought  in  the  name  of  Robert  Pales- 
tine De  Renzes.  The  Code  of  Practice  re- 
quires that  the  petition  shall  mention  "tbe 
name,  surname  and  place  of  residence  of  the 
plaintiff."  Article  172.  This  means  that  the 
plaintiff  shall  bring  suit  in  his  real  name; 
not  in  a  fictitious  name.  Especially  In  a 
case  like  the   present  one,   involving  <*ivil 
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status,  la  this  requirement  important  De- 
fendant was  not  married  to  E>e  Reuses,  and 
her  marriage  name  Is  not  De  Renzes;  but  to 
Palestine,  and  her  marriage  name  la  Pales- 
tine. But  plaintiff's  learned  counsel  explains 
that  De  Renzes  is  plaintiff's  real  name,  it 
being  the  name  of  his  mother,  and  he  bear- 
ing, as  is  the  custom  in  Spain,  the  country 
of  his  natlTlly,  the  names  both  of  his  father, 
Palestine,  and  his  mother,  De  Renzes.  If 
this  is  so,  plaintiff  has  sued  in  bis  real 
name,  and  the  suit  can  be  maintained.  If 
it  is  not  so,  the  suit  will  have  to  be  dis- 
missed. We  shall  afford  him  an  opportunit) 
to  offer  evidence  on  the  subject 

The  next  question  Is  as  to  the  regularity 
of  the  execution  of  the  commission  under 
which  were  taken  the  depositions  by  means 
of  which  plaintiff  has  proved  up  his  case. 
The  commission  was  directed  to  "any  Judge, 
Jtistice  of  the  peace,  or  Louisiana  commis- 
sioner," and  was  executed  by  a  notary  pub- 
lic; that  la  to  say,  by  an  officer  to  whom  it 
waa  not  directed.  The  most  casual  reading 
of  articles  425,  426,  431,  432,  437,  and  438 
of  the  Code  of  Practice  leaves  no  doubt  at 
all  upon  the  mind  that  the  commission  must 
be  directed  to  the  officer  who  is  to  execute 
It  They  so  prescribe  in  express  terms.  In- 
deed, it  stands  to  reason  that  the  officer 
must  have  some  written  authority  from  the 
court  Learned  counsel  says  that  the  au- 
thority of  the  officer  results  from  the  order 
directing  the  testimony  to  be  taken  and  the 
commission  to  issue,  and  not  from  the  com- 
mission itself;  and  in  a  sense  he  is  right, 
since  the  commission  la,  after  all,  but  the 
evidence  of  the  authority.  But,  considering 
that  the  order,  following  the  requirement 
of  the  Code,  in  express  terms  requires  that 
a  commission  shall  Issue  for  the  taking  of 
the  testimony,  we  do  not  see  how  this  com- 
mission could  well  be  said  not  to  be  necessary. 

Another  question  is  as  to  whether  defend- 
ant was  entitled  to  be  notified  of  the  time 
and  place  of  the  taking  of  the  testimony 
under  the  commission;  she  residing  at  the 
place  where  the  depositions  were  to  be  taken. 
Before  the  commission  was  sent  on,  the 
curator  ad  hoc,  representing  defendant,  who 
is  an  absentee,  requested  to  know  when  and 
where  the  depositions  would  be  taken,  and 
was  denied  the  information.  Article  438  of 
the  Code  of  Practice  requires  such  notice 
to  be  given;  but  that  article  was  amended 
by  Act  No.  83,  p.  162  of  1828,  now  section 
611  of  the  Revised  Statutes,  which  dlBi>enBe8 
with  such  notification  when  interrogatories 
are  annexed  to  the  commission  and  com- 
municated to  the  opposite  party.  This 
amending  law  has  been  repeatedly  held  to 
have  done  away  with  the  necessity  of  the 
notificatjon.  Gasquet  v.  Johnson,  1  La.  425; 
Bradford  v.  Cooper,  1  La.  Ann.  325;  Hall  v. 
Acklen,  9  La.  Ann.  218.  In  this  case  the 
Interrogatories  were  crossed;  hence  defend- 
ant was  not  entitled,  as  matter  of  right, 
to  any  farther  notice. 


It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
set  aside,  and  that  the  case  be  remanded, 
to  be  proceeded  with  in  accordance  with  the 
views  herein  expressed;  plaintlfl  to  i»ay  the 
costs  of  appeal. 


(115  La.) 
No.  15,644. 

CHAPMAN  V.  OLD  AFRICAN  BAPTIST 
CHURCH. 

(Supreme  Court  of  Louisiana.    Nov.  20,  1905.) 

Appxai.  —  JunaiixHT  —  Reskbvatioh  —  Cor- 

STBUOIIOR. 

Where  the  plaintiff  sued  a  chnrdi  corpo- 
ration after  the  expiration  of  its  charter  by 
limitation,  and  recovered  judgment  by  default  for 
a  part  of  his  demand,  and  aubsequently  sued 
another  church  corporation,  as  the  successor  of 
the  former,  on  the  original  cause  of  action  and 
for  the  full  amount  of  his  daim,  and  thia  court 
held  that  plaintiff  had  no  case  on  the  merits 
against  either  corporation,  but  reserved  what- 
ever rights  he  might  have  "under"  his  judgment 
against  the  "old  corporation,  and  said  judg- 
ment was  subsequently,  in  a  suit  for  revival, 
decreed  to  be  null  or  not  operative  against  the 
"new"  corporation,  held,  that  the  plaintiff  was 
estopjped  by  the  decree  of  this  court  from  re- 
opening the  controversy  on  the  merits  between 
the  parties,  and  the'  reservation  was  restricted 
to  the  right,  if  any,  to  enforce  the  judgment 
against  the  old"  organization. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court.  Parish 
of  Orleans;  Oeorge  Henry  Th&ud,  Judge. 

Action  by  Paul  Chapnuin  against  the  Old 
African  Baptist  Church.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Afilrmed. 

Rehearing  denied  December  18,  1906. 

Albert  Yoorhies  and  John  James  O'Con- 
nor, for  appellant  Dart  &  Keman,  for 
appellee. 

LAND,  J.  In  October,  1890,  Paul  Chap- 
man sued  the  "Old  African  Baptist  Church" 
for  $6,614.13,  alleged  to  be  due  on  a  certain 
building  contract,  which,  after  partial  per- 
formance, was  abandoned  through  the  fkll- 
ure  of  the  diurch  to  make  provisious  for  pay- 
ment of  the  third  installment  of  the  contract 
price. 

In  November  of  the  same  year  Judgment 
by  default  was  confirmed  for  the  sum  of 
$1,421.90,  with  6  per  cent  per  annum  iata- 
est  thereon  from  October  4,  1890,  until  paid, 
and  costs,  with  recognition  of  lien  and  priv- 
ilege on  the  building  and  lots  of  ground  de- 
scribed In  the  petition. 

In  May,  1894,  a  writ  of  fieri  facias  issued 
on  said  judgment,  and  the  sheriff  seized,  ad- 
vertised, and  exposed  for  sale  said  property, 
which,  however,  was  not  sold  for  want  of 
bidders  at  two-thirds  of  its  appraised  value 
The  property  was,  however,  subsequently  ad- 
judicated to  Chapman  at  a  sale  under  an 
alias  writ  The  work  contracted  for  b; 
Chapman  was  completed  by  the  '  Mutual 
Loan  &  Building  Company,  which,  according 
to  its  rules,  took,  title,  and  Bubaequently  eon- 
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▼^ed  the  property  to  the  First  African 
Baptist  Cburdi,  retaining  a  vendor's  Hen 
and  mortgage  as  security  for  the  loan  made 
to  said  institution. 

The  church  organization,  having  made  de- 
fault on  its  debt,  the  loan  company  Instituted 
foreclosure  proceedings.  Chapman  filed  an 
opposition  to  these  proceedings,  but  all  his 
claims  were  rejected  by  Judgment  of  the 
district  court,  and  his  two  appeals  therefrom 
^ere  dismissed  by  this  court.  The  loan  com- 
pany purchased  the  property  at  the  fore- 
closure sale,  and  conveyed  the  same  In  Au- 
gust, 1897.  to  the  "First  African  Baptist 
Church,"  which  had  been  Incorporated  In 
the  previous  June. 

It  may  be  here  stated  that  the  charter  of 
the  former  church  organization  of  the  same 
name  and  style,  but  commonly  called  "Old 
African  Baptist  Church,"  expired  by  limita- 
tion In  August,  1890,  and  the  suit  of  Chap- 
man against  said  corporation  was  Instituted 
on  October  4,  1890. 

It  further  appears  that  Paul  Chapman  In- 
stituted suit  against  the  "First  African  Bap- 
tist Church,"  incorporated  in  1897,  on  the 
same  cause  of  action  set  up  In  his  original 
suit  against  "Old  African  Church."  The 
demand  was  made  on  the  theory  that  the  last 
organization  was  the  successor  of  the  for- 
mer, and  therefore  responsible  for  Its  debts. 

The  defendant  In  said  suit  averred  that  it 
was  not  the  legal  successor  of  the  organiza- 
tion of  the  same  name,  which  had  expired 
by  limitation  of  time,  set  up  its  title  derived 
from  the  loan  company,  and  pleaded  the 
benefit  of  the  judgment  in  its  favor  against 
Chapman  on  his  opposition,  and  on  the  mer- 
its averred  that  all  of  his  claims  against  the 
former  church  had  been  by  amicable  agree- 
ment fixed  and  settled  before  the  transfer 
of  the  property  to  the  loan  company,  and 
tbat  he,  being  at  the  time  an  officer  of  the 
church,  had  consented  to  said  transfer. 

In  the  district  court  there  was  judgment 
In  favor  of  the  defendant,  rejecting  plain- 
tiff's demands,  and  the  latter  appealed  to 
the  Supreme  Court.  The  judgment  was  af- 
firmed on  appeal;  the  court  saying  In  con- 
clusion: 

"It  is  not  at  all  necessary  that  we  should  en- 
ter into  any  discnssion  of  the  technical  groands 
of  objection  which  have  been  urged  with  regard 
to  the  reorganization  of  the  church  corporation, 
for,  conceding  that  they  are  the  same,  we  think 
it  is  fully  established  by  the  evidence  that  the 
loan  comimny  acquired  a  clear  title,  and  con- 
veyed the  same  to  the  defendant,  and  that  it 
was  the  result,  in  great  part,  of  the  active  as- 
sistance and  co-operation  of  the  plaintiff.  And 
he  la  equally  without  right  to  urge  against  the 
defendimt  any  persoiuu  and  pecuniary  dam- 
ages." 

Nlcholls,  0.  J.,  concurring,  said: 

"I  think  the  plaintiff's  rights,  under  his  judg- 
ment, if  any  he  has,  should  be  reserved." 

On  application  for  rehearing,  whatever 
rights  Chapman  might  have  had  under  the 
Jndgment  against  the  "Old  African  Baptist 


Church"  were  reserved.  This  decision  was 
rendered  in  June,  1900.  See  52  La.  Ann. 
1008,  27  South.  952. 

In  the  same  month  and  year  Chapman 
filed  a  petition  for  the  revival  of  the  judg- 
ment rendered  November  11,  1890,  against 
the  Old  African  Baptist  Churcli.  In  this 
petition  it  was  represented  ttiat  the  said  cor- 
poration was  the  same  as  the  First  African 
Baptist  Church,  having  for  its  president 
Henry  Harris,  "the  old  charter  upon  ex- 
piration having  been  renewed,"  and  the  lat- 
ter corporation  was  cited  to  answer  the  peti- 
tion. In  its  answer  the  new  organization' 
denied  identity  or  connection  with  the  "Old 
African  Baptist  Church,"  and  averred  that 
the  charter  of  the  latter  expired  by  limita- 
tion on  August  27,  1800.  The  answer  fur- 
ther set  up  the  proceedings  and  judgments 
in  the  litigation  between  Chapman  and  the 
loan  company,  and  the  suit  brought  by  him 
against  the  respondent  already  referred  to. 
The  answer  concluded  by  reiterating  the 
averment  that  the  respondent  was  not  the 
same  corporation  against  which  the  judg- 
ment had  been  rendered,  tliat  respondent 
could  not  be  held  responsible  for  the  debts 
of  the  former  corporation,  and,  lastly,  tbat 
the  judgment  sought  to  be  revived  was  ren- 
dered without  citation.  Chapman  died  pen- 
dente lite,  and  his  widow  and  universal 
legatee  was  substituted  as  plaintiff.  The 
case  was  tried  on  its  merits,  and  there  was 
jndgment  in  favor  of  the  First  African  Bap- 
tist Church,  rejecting  the  demand  for  revival 
of  judgment.  Plaintiff  thereupon  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled  by 
the  court,  and  there  the  rait  for  revival 
terminated. 

On  March  28,  1903,  Eugene  M.  Fox,  exec- 
utor of  the  succession  of  Mrs.  Paul  CSiap- 
man,  filed  a  supplemental  petition  under  the 
caption  of  "Paul  Chapman  v.  First  African 
Baptist  Church,  alias  Old  African  Baptist 
Church." 

This  petition  alleged  that  t<'»  official  name 
of  the  original  defendant  was  i:  e  First  Afri- 
can Baptist  Church,  and  that  the  original 
citation  was  duly  served  on  its  then  presi- 
dent; that  before  judgment  by  default  was 
entered  in  the  premises  the  charter  of  the 
corporation  had  expired;  that  in  ignorance 
of  this  fact  plaintiff  entered  default  and  con- 
firmed jud^ent;  that  subsequently,  however, 
the  court  held  that,  although  the  original 
citation,  made  before  the  expiration  of  the 
charter,  was  valid,  all  proceedings  after 
the  date  of  said  expiration  of  the  charter 
were  unauthorized  in  law,  null  and  void;  and 
tbat  the  petitioner's  only  remedy  was  to 
prosecute  the  olalm  under  the  valid  citation, 
as  it  such  subsequent  proceedings  had  not 
taken  place.  The  petitioner  reiterated  the 
allegations  of  the  original  petition,  and  pray- 
ed for  service  of  the  supplemental  petition, 
with  citation  on  the  First  African  Baptist 
Church,  alleging  tbat  Its  charter  had  been 
renewed  in  due  form  on  June  15,  1897,  and 
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for  judgment  against  said  corporation  for 
$6,614.13,  witb  legal  Interest  from  Jadlclal 
demand,  IStb  October,  1890,  and  with  lien 
and  privilege  on  the  church  building  and 
grounds  as  described  In  the  original  petition. 

The  defendant  filed  exceptions,  which  were 
OTermled,  and,  reserving  the  benefit  of  the 
exceptions,  answered.  Respondent  averred 
that  it  was  neither  the  successor  of  nor  the 
same  corporation  as  the  First  African 
Church,  against  which  the  original  suit  was 
instituted,  and  that  the  charter  of  said  cor- 
poration expired  by  limitation  in  August, 
'l£90;  that  at  said  date  the  former  corpora- 
tion owned  the  church  building  and  grounds 
upon  which  It  stood,  which  was  burdened 
with  a  mortgage  and  vendor's  lien  and  privi- 
lege In  favor  of  the  Mutual  Loan  &  Building 
Company;  that  said  company  foreclosed  its 
mortgage  on  said  lot  and  building,  which 
was  the  only  property  owned  by  the  corpora- 
tion, and  at  the  sale  became  the  purchaser 
for  a  sum  less  than  the  amount  of  the  mort- 
gage claim;  that  Paul  Chapman  Intervened 
in  said  proceedings,  and  asserted  all  his 
claims  against  the  church  corporation  under 
his  contract  and  under  the  judgment  render- 
ed In  his  favor  herein,  and  was  cast  In 
said  suit;  and  that  his  appeals  to  the  Supreme 
Court  from  the  adverse  judgment  rendered 
on  his  opposition  were  dismissed. 

The  answer  further  sets  up  the  Issues,  pro- 
ceedings, and  judgments  in  the  case  of  Paul 
Chapman  v.  First  African  Baptist  Church,  re- 
ported in  B2  La.  Ann.  1S08,  27  South.  952,  and 
concludes  by  pleading  all  of  the  judgments 
set  up  in  the  answer  as  res  judicata. 

The  cause  was  tried,  and  there  was  judg- 
ment in  favor  of  the  defendant  corporation, 
from  which  the  plaintiff  prosecutes  the  pres- 
ent appeal. 

The  supplemental  petition  admits  the  nul- 
lity of  the  original  judgment,  but  avers  that 
the  citation  was  valid  because  served  before 
the  expiration  of  the  time  of  the  original 
charter.  This  Is  an  error  of  fact,  as  it  ap- 
pears that  the  act  of  incorporation  is  dated 
August  23,  1865,  and  Its  term  of  existence 
was  25  years  from  said  date.  Hence  the 
charter  expired  on  August  23,  1890.  Suit 
was  not  filed  until  October  4,  1890,  and  the 
citation  was  served  on  October  18th  of  the 
same  month.  If  the  judgment  rendered  on 
such  service  was  null  because  rendered 
against  a  defunct  corporation  not  properly 
represented  before  the  court,  the  citation  and 
service  was  also  null  for  the  same  reason. 

In  November,  1897,  Paul  Chapman  sued 
the  church,  organized  In  the  same  year,  as 
the  same  church  organized  In  1865,  and 
whose  charter  expired  in  1890.  In  short, 
Chapman  abandoned  the  first  suit,  and  Ig- 
nored the  judgment  therein  rendered,  and 
brought  a  distinct  suit  against  the  new 
church  on  the  same  state  of  facts  set  forth 
In  his  original  petition  filed  against  the  old 
church.  Chapman's  demands  were  rejected 
by  the  district  court,  and  be  appealed.    The 


judgment  was  affirmed  by  this  court,  wblcb 
held  that  on  the  merits  of  the  case  the  ap- 
pellant had  no  case  against  either  cbnrch 
corporation.  The  record,  however,  showing 
that  Chapman  had  obtained  judgment  against 
the  "Old  African  Baptist  Church,"  the  court 
reserved  whatever  right  he  might  have,  if 
any,  under  said  judgment 

Chapman  then  brought  suit  to  revive  said 
judgment  against  the  church  corporation  or- 
ganized in  1897,  but  his  demand  for  a  reyival 
was  rejected  by  a  final  judgment  of  the  dis- 
trict court  The  court  either  found  that  the 
original  judgment  was  null  and  void  for  want 
of  proper  parties,  or  that  it  was  not  binding 
on  the  new  church  corporation  as  the  alleged 
successor  of  the  old  corporation.  Tailing 
either  horn  of  the  dilemma,  the  court  held 
that  the  judgment  was  not  operative  against 
the  present  defendant  In  November,  1900, 
the  judgment  was  extinguished  by  the  pre- 
scription of  10  years,  and  ceased  to  exist 
as  to  the  whole  world. 

The  pleader  recognized  the  nullity  of  the 
judgment  In  the  petition  filed  in  the  present 
case,  and  his  supplemental  petition  Is  but  an 
attempt  to  renew  the  litigation  which  was 
disposed  of  by  the  court  In  the  case  reported 
in  52  La.  Ann.  1508  et  seq.,  27  South.  952: 
The  judgment  of  this  court  therein  was  that 
Paul  Chapman's  claim  and  pretentions  were 
without  foundation  in  fact  as  well  as  in  law, 
but  through  abundant  caution,  the  court  re- 
served whatever  rights,  if  any,  he  had  "under 
the  judgment"  against  the  Old  African  Bap- 
tist Church."  The  court  realized  that  while 
the  plaintiff  had  no  claim  on  the  merits 
against  either  church  organization,  he  still 
had  a  judgment  against  one  of  them,  which, 
on  the  principal  of  res  judicata,  might  pos- 
sibly be  enforced. 

The  reservation  was  restricted  to  tights 
under  the  Judgment  leaving  the  decree  of 
this  court  absolute  and  conclusive  on  the 
merits  of  the  controversy  between  the  par- 
ties. 

Judgment  affirmed. 


BEA  V.  ORUBB. 

(Supreme  Court  of  Mississippi.    Jan.  16, 1904) 

Continuance  —  Gboundb  —  Akendkent  or 
Bill  of  Pabticdlabs. 

It  is  not  incumbent  on  the  court  of  its  own 
motion  to  offer  defendant  a  continuance,  on 
permitting  plaintiff  to  amend  the  bill  of  partic- 
ulars durmg  the  course  of  the  trial. 

Appeal  from  Circuit  Court  Monroe  County; 

E.  O.  Sykes,  Judge. 

Action  by  Henry  Orubb  against  W.  R.  Rea, 
surviving  partner  of  the  F.  P.  Stuart  Stave 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  suit  was  Instituted  by  Henry  Gmbb 
against  W.  R.  Rea,  surviving  partner  of  the 

F.  P.  Stuart  Stave  Company,  to  recover  the 
value  of  certain  staves  alleged  to  have  beeo 
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tbe  property  of  the  plaintiff  and  to  have  been 
disposed  of  by  the  defendant  and  the  proceeds 
converted  to  bis  own  use.  The  defendant 
moved  the  court  to  require  the  plahitlff  to  file 
a  bin  of  particulars,  and  the  court  afterwards 
allowed  this  bill  of  particulars  to  be  amended 
durlnK  tbe  trial.  The  trial  resulted  In  a  ver- 
dict for  the  plaintiff,  and  defendant  appeals, 
assigning,  among  other  errors,  the  action  of 
the  court  in  permitting  the  plaintiff  to  amend 
the  bill  of  particulars  during  the  progress  of 
the  trial  without  an  "offer  by  the  court  to 
continue  the  case  if  desired  by  the  defend- 
ant," alleging  that  it  is  the  duty  of  the  court 
to  Inform  the  defendant  that  be  could  have  a 
oontlnnance  If  he  so  desired. 

Anderson  &  Long,  for  appellant  Clayton 
tc  Clayton,  for  appellee. 

CALHOON,  7.  The  amendment  to  the  bill 
of  particulars  could  not  have  been  a  surprise, 
and  it  was  not  incumbent  on  the  court,  sua 
sponte,  to  offer  a  continuance.  It  Is  true  that 
In  the  case  of  Summers  v.  Brady,  56  Miss. 
10,  the  court  a  quo  did  make  the  offer.  But 
It  did  not  need  to  do  so  without  request  If 
there  was  any  error  in  the  admission  of  evi- 
dence, it  is  still  plain,  on  proper  testimony, 
that  Rea  got  Ombb's  property ;  and  this  was 
in  no  degree  affected  by  what  Is  said  to  be 
improper. 

AflBrmed. 


NORTON  et  al.  v.  WICKER. 
(Supreme  Court  of  Mississippi.    Jan.  15,  1906.) 

Bastabdb — Pbooeedikob — AwEAi — Costs. 

Code  1802.  i  Z'lO,  relative  to  bastardy  pro- 
ceedings, provides  that.  In  case  the  Justice  shall 
discharge  tbe  accused,  tbe  woman  may  appeal, 
by  executing  bond  conditioned  to  pay  all  costs 
that  may  be  adjudged  against  her,  and  that 
the  appeal  shall  be  returnable  as  other  appeals 
from  Justices  of  tbe  i>eace.  Section  85  provides 
that  on  appeal  from  a  Justice  of  the  peace,  any 
Judgment  against  appellant  shall  be  rendered 
against  him  and  bis  sureties  jointly.  Beld, 
that  where  plaintiff  in  bastardy  proceedings 
appeals  from  an  adverse  judgment  rendered  by 
a  justice,  and  the  cause  is  finally  disposed  of 
adversely  to  her,  a  Judgment  for  costs  is  proper- 
ly rendered  against  her  and  her  sureties  jointly. 
[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Bastards,  {  243.] 

Appeal  from  Circuit  Court  Tippah  Coun- 
ty; J.  B.  Boothe,  Judge. 

Bastardy  proceedings  by  Willie  Cox  against 
John  Wiclter.  A  trial  In  Justice  court  re- 
sulted In  a  Judgment  for  defendant,  and 
plaintiff  appealed  to  the  circuit  court  giving 
bond,  with  E.  J.  Norton  and  another  as  sure- 
ties. Before  the  case  went  to  trial  in  the 
circuit  court  plaintiff  dismissed  the  same, 
and  the  court  rendered  judgment  taxing  tbe 
sureties  with  costs,  acd  they  appeal.  Af- 
firmed. 

Splght  &  Spight  for  appellants.  Stephens 
k  Stephens,  for  appellee. 


TRULY,  J.  Tbe  appeal  bond  provided  for 
by  section  250,  Code  1892,  is  conditioned  to 
"pay  all  costs  that  may  be  adjudged"  against 
the  party  taking  the  appeal.  Appeals  per- 
mitted by  that  section  are  returnable  as 
other  appeals  from  justices  of  the  peace,  and 
are  dealt  with  In  like  manner.  Hence,  where 
the  final  disposition  of  the  case  is  adverse 
to  appellant  Judgment  for  costs  is  properly 
"returned  against  the  principal  and  his  sure- 
ties jointly."    Section  85,  Code  1882. 

Alflrmed. 


WALKER  V.  NELSON. 
(Supreme  Court  of  Mississippi.    Jan.  15,  1900.) 
BxEcuTOBS    ARD    ADKiNiaraATOBB  —  Action 

AOAIRBT— AOOOTTNT— VBBlnOATIOn  —  STAT- 

VTta. 

In  an  action  against  an  executor  on  an 
account  due  by  the  testator,  proof  of  the  cor- 
rectness of  the  account  was  properly  rejected, 
where  the  same  was  not  "signed  by  the  credit- 
or," and  there  was  no  affidavit  "attached  there- 
to," as  required  by  statute. 

Appeal  from  Circuit  Court  Panola  County; 
F.  C.  Hohnes,  Special  Judge. 

Suit  by  W.  G.  Walker,  in  the  name  of 
Walker  &  Nelson,  for  bis  use,  against  J.  B. 
Nelson,  executor  of  the  last  will  and  testa- 
ment of  R.  H.  Porter,  deceased,  upon  an  item- 
ized account  made  by  Porter  with  the  firm 
of  Walker  &  Nelson.  Plaintiff  filed  with 
bis  declaration  the  account  sued  on,  which 
bad  been  previously  probated  in  conformity 
to  the  statute  in  all  respects,  except  that 
plaintiff  did  not  affix  bis  signature  to  tbe  ac- 
count nor  to  tbe  affidavit  Upon  the  trial 
defendant  objected  to  any  proof  of  the  items 
of  account  on  the  sole  ground  that  the  sig- 
nature of  plaintiff  was  not  affixed.  Tbe 
court  gave  a  peremptory  instruction  to  find 
for  the  defendant  and  plaintiff  appeals. 
Affirmed. 

L.  F.  Rainwater  and  W.  E.  Boothe,  for  ap- 
pellant   A.  W.  Sbands,  for  appellee. 

TRULT,  J.  Unless  we  intend  to  depart 
from  the  plain  path  marked  out  by  previous 
decisions  of  this  court  commencing  with  the 
McWorter  Case,  39  Miss.  779,  80  Am.  Dec. 
97,  and  followed  until  the  present  day,  and 
expressly  overrule  the  principle  announced 
in  the  Oheairs  Case,  81  Miss.  662,  33  South. 
414,  the  latest  adjudication  of  this  question, 
we  are  constrained  to  'affirm  the  decree  In 
this  case.  Tbe  itemized  account  attempted 
to  be  probated  against  the  estate  of  the  de- 
cedent was  not  "signed  by  the  creditor,"  nor 
was  there  any  affidavit  "attached  thereto.'' 
The  proof  seeking  to  establish  the  correct- 
ness of  the  items  of  the  account  was  properly 
rejected,  because  the  claim  Itself  was  not 
probated  in  the  formal  manner  required  by 
the  statute. 

Affirmed. 
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W.  T.  ADAMS  MACH.  CO.  ▼.  THOMAS. 
(Supreme  Court  of  Missiaslppi.    Jan.  15,  1908.) 

1.  SeT-OIT— UNtlQtriDATKD    DEXAND. 

In  a  suit  for  the  price  of  certain  machinery, 
defendant  waa  not  entitled  to  plead  an  unliqui- 
dated demand  for  breach  of  warranty  of  the 
machinery  aa  a  set-off. 

[Ed.  Note. — For  cases  In  point,  see  voL  43, 
Cent  Dig.  Set-off  and  Counterclaim,  t  62.] 

2.  APPEAI.  —  PUiAOIKQ  —  SET-OFr  —  Bkcoup- 
KENT— HABICLESS    EBBOB. 

Where,  in  an  action  for  the  price  of  certain 
machinery,  the  court  restricted  a  plea  of  set-off 
alleging  unliquidated  damages  for  breach  of 
warranty  in  the  sale  of  the  machinery  to  its 
legitimate  scope  as  a  plea  in  recoupment,  plaintiff 
was  not  harmed  by  the  court's  refusal  to  sustain 
a  demurrer  to  the  plea  on  the  ground  that  tt 
was  not  a  proper  plea  of  set-off. 

Appeal  from  Circuit  Court,  Chickasaw 
County;    E.  O.  Sykes,  Judg& 

Suit  for  debt  by  the  W.  T.  Adams  Ma- 
chine Company  against  A.  O.  Thomas.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

To  the  declaration  of  the  plaintiff,  de- 
fendant filed  the  following  plea:  "And  for 
further  plea  In  this  behalf  defendant  says: 
That,  prior  to  the  execution  of  the  contract 
and  notes  in  the  plaintiff's  declaration  set 
forth,  the  plaintiff,  by  its  superintendent, 
Robert  Adams,  and  W.  T.  Adams,  and  others 
duly  authorized  thereto,  offering  to  sell  to 
the  defendant  the  engine  and  boiler  and 
other  property  mentioned  in  said  contract 
and  notes,  did  then  and  there  warrant  and 
represent  that  the  said  engine  and  boiler 
was  comparatively  new,  and  in  fact  as  good 
as  new,  and  had  not  been  run  and  used  more 
than  abont  three  months,  and  that  said  en- 
gine, with  all  of  the  attachments  mentioned 
In  the  contract,  was  In  good  working  order 
and  worth  the  actual  cash  value  of  $885. 
That  the  defendant,  relying  upon  said  war- 
ranty and  representations,  then  and  there 
purchased  said  engine  and  boiler  and  all 
other  property-  mentioned  In  plaintiflTs  dec- 
laration for  the  sum  of  $835,  and  entered  in- 
to and  signed  and  delivered  said  contract  and 
notes,  as  the  same  Is  set  forth  in  the  com- 
plaint That  said  engine  and  boiler  at  the 
time  of  said  warranty  and  sale  were  not 
comparatively  new,  nor  as  good  as  new,  and 
had  not  been  in  use  only  about  three  months, 
as  represented  and  warranted;  but,  on  the 
contrary,  the  said  engine  and  boiler  were  old 
and  in  bad  condition,  and  had  been  in  use 
and  operation  for  many  years.  That  said 
engine  and  boiler  and  other  property  men- 
tioned in  said  contract  and  notes  are  worth 
$500  less  than  it  would  have  been  if  said 
engine  and  trailer  had  been  as  represented 
and  warranted  by  the  plaintiff.  That  by 
reason  of  the  premises  the  defendant  has 
been  damaged  $500,  which  he  asks  to  be  set 
off  against  the  amount,  If  any,  which  plaintiff 
may  prove  In  his  favor  on  the  trial  of  this 
action.    And  this  he  is  ready  to  verify." 

The  plaintiff  filed  the  following  demurrer 


to  the  defendant's  plea :  "Now  comes  plain- 
tiff in  this  cause  and  demurs  to  so  much  and 
such  parts  of  defendant's  special  plea  as 
seeks  to  set  off  certain  amounts  against 
plaintiffs  demand,  for  the  reason  that  such 
damages  as  are  alleged  in  sndi  special  plea 
are  unliquidated." 

The  court  gave  the  following  insLruuUon 
at  the  request  of  the  defendant :  "The  court 
instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff,  throug;h  Ita 
authorized  agent  or  agents  or  officers,  rq»- 
resented  to  defendant  that  the  engine  and 
boiler,  or  either,  was  comparatively  new.  or 
as  good  as  new,  and  had  not  been  run  more 
than  three  months,  and  they  further  believe 
that  the  engine  or  boiler  was  not  compara- 
tively new,  or  as  good  as  new,  or  as  represent- 
ed, and  that  defendant  was  damaged  thereby, 
they  will  find  for  the  defendant  the  amount 
of  his  damage,  and  place  it  as  a  credit  on  the 
demand  of  plaintiff ;  and  if  they  believe  that 
the  damage  to  defendant  equals  the  demand 
of  the  plaintiff  they  will  find  for  the  defend- 
ant, and  their  verdict  will  be :  'We,  the  Jury, 
find  for  the  defendant' " 

Ford  &  Haman,  for  appellant  M.  W. 
Bradford  and  R.  H.  Knox,  for  appellee. 

TRULY,  J.  The  objection  of  counsel  for 
appellant  to  the  technical  form  of  appellee's 
second  plea  Is  sound,  and  it  would  have 
been  proper  practice  on  the  part  of  the  trial 
Judge  to  have  sustained  the  demurrer  and 
permitted  an  amendment  to  the  verbiage. 
But  as,  by  the  instruction  granted  the  ap- 
pellee, the  effect  of  the  plea  under  the  proof 
introduced  in  support  thereof  was  clearly  re- 
stricted to  its  legitimate  scope  as  a  plea  In 
recoupment,  we  are  imable  to  see  that  appel- 
lant was  prejudiced  by  the  course  adopted. 
The  defense  relied  on  by  the  appellee  could 
have  been  properly  interposed  by  way  of  re- 
coupment, and,  as  no  judgment  over  was  tak- 
en against  the  appellant,  no  harm  was  done. 

We  decline  to  disturb  the  finding  of  the 
jury  on  the  facts.  The  testimony,  which  was 
accepted  as  true,  fully  sustained  the  allega- 
tion of  misrepresentation  In  the  sale  and 
consequent  breach  of  warranty. 

Affirmed. 


KING  V.  YAZOO  &  M.  V.  B.  CO. 
(Supreme  Court  of  Mississippi.    Jan.  15,  1906.^ 

1.  Cabbiebs  —  Pebsonai.    Inj-cbies    to    Pas- 

SEirOEB — Contbibutobt  Neguoence QUES- 

Tiow  fob  Jtjbt. 

In  an  action  for  injuries  to  plaintiff  wiiile 
alighting  from  defendant's  passenger  train,  the 
declaration  showed  that  upon  reaching  her 
destination  the  train  stopped  on  a  side  track, 
and  she  started  to  get  off  and  walk  to  the  depot 
when  defendant's  porter  directed  her  to  remain 
in  her  seat  as  the  train  would  soon  pull  up  and 
stop  at  the  depot ;  that  the  train  finally  started, 
and  the  porter  announced  the  station  and  told 
the  passengers  to  get  off ;  that  all  the  passengers 
obeyed  the  order  and  alighted  while  tb*  ttain 
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was  slowly  moTing,  but  plaintitF,  being  the  last 
of  the  paasengera,  was  thrown  to  the  groand  by 
a  sudden  start  of  the  train  ;  tliat  the  train  did 
not  in  fact  come  to  a  full  stop  at  the  station. 
Held,  that  it  was  error  to  sustain  a  demurrer 
to  the  declaration ;  the  question  of  contributory 
negligence  of  plaintiff  being  one  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Dig.  Gent.  Carriers,  {§  1361^,  1391,  1392.] 

Appeal  from  Circuit  Court,  Leflore  Coun- 
ty; A.  McC.  Klmbrough,  Judge. 

Action  by  Lola  King,  by  her  next  friend, 
John  King,  against  the  Tazoo  &  Mississippi 
Valley  Railroad  Company  for  damages  for 
personal  injuries.  From  a  Judgment  sus- 
taining defendant's  demurrer  to  the  declara- 
tion, plaintltt  appeals.    Reversed. 

&  R.  Coleman,  tor  appellant  Mayes  ft 
liongstreet,  for  appellee. 

TRULY,  J.  The  'facts  upon  whtcb  ap- 
pellant predicates  her  claim  to  recovery  of 
damages  for  injuries  suffered  are  as  follows : 
She  was  a  passenger  on  the  train,  Intending 
to  disembark  at  the  town  of  Sldon,  Upon 
reaching  her  destination  the  train  went  In  on 
a  side  track  and  stopped,  and  she,  with  other 
passengers,  started  to  get  off  and  walk  to  the 
depot,  when  a  porter  on  the  train,  an  em- 
ployfi  of  appellee,  directed  her  and  the  other 
passengers  to  remain  In  their  seats,  as  the 
train  would  soon  pull  up  and  stop  at  the  de- 
pot When  the  train  Anally  started  again 
and  had  gotten  near  to  the  depot  the  same 
porter  announced  the  station  and  told  the 
passengers  to  get  off ;  the  train  then  moving 
▼ery  slowly.  The  other  paasengera,  In  obedi- 
ence to  the  order,  all  disembarked  In  safety 
while  the  train  was  so  slowly  moving;  but 
appellant  being  the  last  of  the  passengers, 
was  thrown  to  the  ground  as  she  attempted 
to  alight  by  a  sudden  start  caused  by  the 
train  going  faster  than  it  bad  been  moving. 
Said  train  did  not  In  fact  come  to  a  full  stop 
at  tbe  station  of  Sldon.  To  the  declaration 
setting  out  these  facts  tbe  appellee  inter- 
posed a  demurrer,  which  was  by  the  court 
Bostained. 

This  was  error.  Under  the  facts  stated, 
the  qneatton  of  whether  the  negligence  of  ap- 
pellee's employfi  was  the  proximate  cause 
of  the  Injury,  or  whether  appellant  was 
goUty  of  contributory  negligence  in  attempt- 
ing, as  directed,  to  disembark  from  the  train 
upon  which  she  was  a  passenger  while  the 
train  was  slowly  moving,  and  when  it  was 
manifest  that  unless  she  did  so  disembark, 
she  would  be  carried  by  and  away  from  her 
destination,  ought  to  have  been  submitted  to 
tbe  decision  of  a  Jury.  We  decline  to  hold 
that  unaer  any  and  all  circumstances  the 
attempt  of  a  passenger  to  disembark  from  a 
slowly  moving  train  is  per  se  such  negligence 
as  must  Inevitably  preclude  recovery.  We 
quote  from  and  approve  the  decision  of  this 
court  In  Wooten  v.  Railway,  79  Miss.  36,  29 
Soutb.  61:  "We  recognize  It  to  be  the  gen- 
eral rule,  and  approve  of  It  as  wise  and  whole- 


some, that  to  board  a  train  In  motion  Is  negli- 
gence as  matter  of  law,  so  as  to  bar  recovery 
for  resulting  damage.  But  this  rule  has  Its 
exceptions,  and  cases  arise  where  the  ques- 
tion should  be  left  to  the  Jury,  and  we  think 
this  record  discloses  such  a  case.  In  truth, 
where  It  Is  a  passenger  who  attempts  to 
get  off  or  on  a  slowly  moving  train,  the  In- 
stances are  rare  where  the  court  should  take 
the  case  from  the  Jury,  and  It  should  only 
be  done.  In  tbe  case  of  a  passenger,  where 
tbe  rashness  In  the  act  appears,  so  that  a 
verdict  for  blm  ought  not  to  be  sustained. 
No  fixed  and  Invariable  rule  can  be  announ- 
ced, since  each  case  must  depend  on  Its  own 
facts."  And  we  again  af&rm  tbe  doctrine 
there  announced. 
Reversed  and  remanded. 


ZEIOLER  BROS.  t.  MOBILB  &  O.  R.  CO. 
(Supreme  Court  of  Mississippi.    Jan.  15,  1906.) 

1.  Casbiebs— Liability  fob  Baooaok— Txb- 

IflKATION. 

Under  Code  1892,  {{  3568,  3569,  requiring 
carriers  to  receive  and  issue  checks  for  baggage, 
and  to  safelv  keep  baggage  at  the  station  until 
the  owner  tnereof  demands  the  same,  and  im- 
posing a  double  liability  for  baggage  carelessly 
or  willfully  lost  by  improper  handling,  railroac^ 
are  not  absolved  from  liability  for  the  handling 
and  safe-keeping  of  baggage  at  once  upon  its 
reaching  the  point  to  which  it  is  checked;  but 
their  duty  as  carriers  continues  absolute  until 
the  baggage  safely  reaches  its  destination  and 
the  passenger  baa  had  a  reasonable  time  and 
opportunity  to  obtain  it 

[Bd.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  Carriers,  {{  1541,  1542.] 

2.  SaICC  —  ACnOKS  —  SUFFICIBNCT    OP    Evi- 
DENCB. 

In  an  action  against  a  carrier  for  the  loss 
of  baggage,  the  production  by  plaintiff  of  his 
check  for  the  baggage,  together  with  proof  that 
the  baggage  has  not  bew  delivered,  makes  at 
least  a  prima  facie  case,  and  casts  on  defendant 
the  buiden  of  either  producing  the  baggage  or 
showing  legal  cause  of  excavation  from  lia- 
bility. 

[Eid.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Carriers,  S{  1562,  1565.] 

8.  Same— Questions  fob  Jtnv. 

What  constitutes  a  reasonable  time  and  op- 
portunity for  passengers  to  call  for  their  bag- 
gage after  its  arrival  at  destination  is  a  ques- 
tion of  fact  for  the  jury,  dependent  upon  the 
circumstances  of  the  particular  case. 

[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  Carriers,  {  1571.] 

Appeal  from  Circuit  Court  Monroe  Coun- 
ty; B.  O.  Sykes,  Judge. 

Suit  by  Zeigler  Bros,  against  the  Mobile 
&  Ohio  Railroad  Company  for  loss  of  bag 
gage  by  fire.  From  a  peremptory  Inatructlou 
for  defendant  plaintiffs  appeal.    Reversed. 

Leftwicb  &  Tubb,  for  appellants.  J.  M. 
Boone,  for  appellee. 

TRULY,  J.  At  tbe  conclusion  of  the  tes- 
timony on  behalf  of  the  appellants  the  ap- 
pellee moved  the  court  for  a  peremptory  in- 
struction, because  the  plaintiffs  bad  failed 
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to  make  out  their  case,  and  the  appellee  wae 
"not  liable  for  the  loss  of  this  trunk,  as 
plalntltTs'  agent  had  failed  to  call  for  the 
trunk  Immediately  on  arrlTlng  at  Okolona." 
This  was  granted,  and  plaintiffs  appeal. 

The  facts  giving  rise  to  this  litigation  are 
as  follows:  Zeigler  Bros,  are  merchants. 
W.  B.  Smytbe  is  their  traveling  representa- 
tive and  salesman,  carrying  a  large  trunk  of 
samples,  the  property  of  his  principals.  On 
the  occasion  in  question,  Smythe,  being  at 
Columbus  and  desiring  to  go  to  Okolona,  pre- 
sented his  trunk  to  the  agent  of  appellee  at 
Columbus,  paid  the  excess  baggage  fee  char- 
ged, received  a  check  for  the  trunk,  and  took 
passage  for  Okolona.  The  train  on  which  he 
arrived  at  Okolona,  and  on  which,  his  decla- 
ration avers,  his  trunk  was  also  transported, 
reached  that  place  about  7:30  p.  m.  Upon  ar- 
rival at  his  destination  the  proof  shows  that 
Mr.  Smythe  delivered  his  check  to  the  hotel 
baggageman  and  requested  that  the  trunk  be 
taken  to  the  hotel  that  night.  Owing  to  the 
lateness  of  the  hour  It  was  Impossible  to 
procure  a  delivery  wagon,  and,  the  trunk 
being  too  heavy  for  easy  transportation  by 
hand,  It  was  left  there  to  be  delivered  the  fol- 
lowing morning.  That  night  the  depot  was 
burned  by  fire. 

The  law  In  our  state  regulating  and  pre- 
scribing the  duty  of  railroad  companies  in 
handling  baggage  of  passengers  Is  found  in 
sections  3568  and  3569,  Code  1882.  The  seC' 
tlon  first  mentioned  requires  the  carrier  to 
receive  and  Issue  a  check  for  the  baggage  of 
every  passenger  who  exhibits  a  ticket,  and 
then  provides  as  follows:  "Upon  the  ar 
rival  of  the  train  at  the  station  to  which  anj 
trunk  or  baggage  Is  checked,  to  put  It  off  al 
a  reasonably  convenient  place  to  be  provided 
for  the  deposit  of  baggage;  and  it  is  the  duty 
of  the  railroad  company  to  safely  keep  the 
trunk  or  baggage  at  the  station,  until  the 
owner  thereof  or  his  agent  shall  demand  the 
same.  Section  3560  provides  that,  if  baggage 
be  "carelessly  or  willfully"  Injured  or  lost 
by  improper  handling  or  otherwise,  the  rail- 
road company  handling  the  same  shall  be 
liable  to  the  owner  In  a  sum  "not  less  than 
double  the  amount  of  actual  damage." 
These  mandates  of  the  law  evidence  an 
intention  of  imposing,  not  only  a  strict  liabil- 
ity, but  a  high  degree  of  care,  upon  railroad 
companies  In  handling  the  baggage  of  pas- 
sengers; but  they  seem  to  have  escaped 
consideration  in  the  trial  court  The  law 
does  not  require  of  the  passenger  that  he 
shall  "Immediately  upon  arrival"  at-  des- 
tination remove  his  baggage.  On  the  con- 
trary, it  Is  a  matter  within  common  knowl- 
edge that  at  many  places,  when  passenger 
trains  arrive  during  the  night,  and  for  many 
other  reasons,  It  is  practically  impossible  to 
secure  baggage  Immediately  upon  arrival. 
To  hold  that  railroad  companies  are  absolved 
from  all  liability  for  the  handling  and  safe- 


keeping of  baggage  at  once  upon  its  reach- 
ing the  point  to  which  It  is  checked  would  be 
to  infringe  upon  the  statute  law  and  estabiiab 
a  rule  too  harsh  and  rigorous.  In  view  of  con- 
ditions attendant  upon  railway  travel  as  It  is 
known  to  exist 

It  was  manifest  error  to  give  the  peremp- 
tory instruction  in  this  case.  The  passenger 
produced  his  check  for  the  baggage  and 
proved  that  it  had  not  been  delivered.  This 
made  out  at  least  a  prima  facie  case  for 
appellants.  This  cast  on  appellee  the  burden 
of  either  producing  the  baggage  or  showing 
legal  cause  of  exculpation  from  liability.  We 
do  not  here  decide,  because  not  necessarily 
Involved,  when,  If  at  all,  after  arrival  at 
destination,  the  relation  of  passenger  and 
carrier  ends  and  the  liabilily  of  mere  ware- 
houseman accrues;  but  we  do  hold  that,  un- 
til the  baggage  safely  reaches  Its  destination 
and  the  passenger  has  had  reasonable  time 
and  opportunity  to  obtain  It,  the  duty  of  the 
carrier  Is  absolute.  , 

We  also  hold  that  what  constitutes  reason- 
able time  and  opportunity  must  depend  upon 
the  peculiar  circumstances  of  the  particular 
instance,  and  Is  a  question  of  tact  to  be 
passed  on  by  the  Jury. 

Reversed  and   remanded. 


ALABAMA  ft  V.   R.   CO.   r.   DBAR. 
(Supreme  Court  of  Mississippi.    Jan.  8,  1908.) 

1.  APFBALr-VEBOICT— C0NCI,1}SIVKNXSS. 

A  verdict  on  conflicting  evidence  is  con- 
clusive on  appeal. 

2.  CaBSIEBS  —  INJUBIES   TO    PaSSENOEBS— AC- 
TIONS—Instbuctions. 

In  an  action  against  a  railway  company 
for  injuries  to  a  passenger  while  alighting  from 
a  train  at  a  station,  an  instruction  that  it  was 
the  duty  of  the  company  to  atop  its  train  long 
enough  for  the  passengers  to  alight,  and  it 
plaintiff  was  a  passenger,  and  the  train  stopped 
at  the  station,  and  before  he  had  a  reasonable 
time  to  get  off  and  while  be  was  getting  off  the 
train  was  started,  the  company  was  negligent, 
was  not  bad  for  failing  to  expressly  negative 
the  defenses  of  contributory  negligence  and  that 
plaintiff  was  not  a  passenger. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  {g  1224r-l^,  1332.] 

•  Appeal  from  Circuit  Court,  Rankin  Coun- 
ty; J.  R.  Enochs,  Judge. 

Action  by  Richard  Dear,  by  next  friend, 
against  the  Alabama  &  Vicksburg  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

The  plaintiff  In  the  court  below,  a  boy 
about  18  years  old,  boarded  the  train  of  the 
defendant  at  Oreenfield.  When  the  train  got 
to  Pearson  it  stopped,  but  l)efore  plaintiff  had 
sufficient  time  to  get  off,  and  while  he  was 
on  the  platform  of  the  coach,  the  train  start- 
ed with  a  Jerk,  throwing  him  to  the  ground , 
his  foot  going  imder  the  wheels  and  being 
crushed.    The  declaration  alleges  negligence 
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oa  fbe  part  of  the  railroad  In  falling  to  stop 
long  enough  for  plaintiff  to  diaembark,  and 
also  In  starting  with  a  sudden  Jerk.  The 
defense  was  that  the  plaintiff  was  stealing  a 
ride,  and  was  Injnred  through  his  own  negli- 
gence while  on  the  platform.  The  case  went 
to  a  Jury  on  the  evidence,  and  a  verdict  in 
favor  of  the  plaintiff  resulted.  The  follow- 
ing instructions  were  given  for  the  plaintiff, 
which  on  appeal  are  assigned  by  the  defend- 
ant as  error:  "(1)  The  court  instructs  the 
Jury  that  It  was  the  duty  of  the  company  tb 
stop  its  train  at  Pearson  long  enough  for  all 
the  passengers  to  get  off  before  putting  the 
train  in  motion  again,  and  If  the  Jury  believe 
from  the  evidence  Richard  Dear  was  a  pas- 
Sjsnger  on  the  train,  and  that  the  train  stop- 
ped at  Pearson  Station,  and  before  plaintiff 
bad  a  reasonable  time  to  get  off  the  train 
and  while  he  was  getting  off  the  train  was 
put  In  motion  again,  the  company  was  guilty 
of  negligence.  (2)  The  court  instructs  the 
Jury  that  if  Dear  was  a  passenger  on  the 
train,  and  the  company  put  It  In  motion  with- 
out giving  him  a  reasonable  time  to  get  off, 
and  Dear  was  thereby  hurt,  the  plaintiff  is 
entitled  to  recover  all  damages  he  has  sus- 
tained which  have  been  proven  by  the  evi- 
dence, unless  he  was  guilty  of  contributory 
n^llgence." 

McWiUIe  &  Thompson,  for  appellant  A. 
J.  McLaurln,  R.  S.  McLanrln,  and  S.  L.  Mc- 
Laurin,  for  appellee. 

TRULY,  3.  Upon  the  facts  the  case  is  a 
close  one.  ▲  verdict  for  either  side  could 
not,  on  the  ground  of  proof  alone,  be  disturb- 
ed. There  was  direct  conflict  in  the  evidence, 
and  the  Jury  solved  the  Issue  in  favor  of  the 
appellee.  This  Is  decisive  of  all  controvert- 
ed questions  of  fact 

The  objection  urged  to  the  two  Instructions 
granted  the  appellee  are  not  tenable.  In- 
struction No.  1  correctly  states  the  abstract 
proposition  of  law  on  which  the  claim  of  ap- 
pellee was  predicated.  It  was  not  neces- 
sary that  such  an  instruction  should  express- 
ly negate  the  defense  interposed  by  the  rail- 
road company. 

The  second  Instruction,  which  Is  assailed 
by  the  appellant  Is  also  correct  The  con- 
tention of  counsel  that  this  Instruction,  being 
an  application  of  the  law  to  the  concrete 
case,  should  have  negatived  the  existence  of 
contributory  negligence  on  the  part  of  the 
plaintiff.  Is  perfectly  sound.  But  It  avails 
nothing,  because  as  presented  In  the  record 
the  Instruction  does  contain  the  Identical 
provision  the  alleged  absence  of  which  Is 
complained  of.  The  argument  therefore,  ap- 
pears to  be  based  upon  a  misapprehension  of 
the  language  employed  In  the  instruction  as 
Anally  submitted  to  the  Jury. 

There  being  sufficient  testimony  to  sus- 
tain tbe  verdict  and  no  error  of  law  having 
been  committed,  the  Judgment  is  affirmed. 


KENNEDY  v.  RAINBY  et  aL 
(Supreme  Court  of  Alabama.    Nov.  22,  190S.) 

L  Pabtition— ErracT  uPon  TnxE. 

Partition  operates  upon  the  possession,  and 
not  upon  the  title,  serving  merely  to  sever  the 
previous  unity  of  possession. 

[Ed.  Note. — For  cases  in  point  see  vol.  88, 
Cent  Dig.  Partition,  S  812.] 

2.  AnVEBSE    POSSIBSIOR— Chabaoteb— ^Neoeb- 

BiTT  or  Hostile  Possession. 
Where,  in  ejectment,  it  api>eared  that  prior 
to  the  setting  oif  of  tbe  land  to  defendant  in 
partition  plamtiff  had  title  to  the  same,  the  fact 
that  35  years  had  elapsed  between  the  partition 
and  the  action,  daring  which  defendant  liad 
been  in  possession,  did  not  raise  a  presumption 
of  title  in  defendant ;  it  appearing  that  defend- 
ant's original  acquisition,  as  well  as  her  con- 
tinual possession,  had  been  In  subordination  to 
plaintiff's  fee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Gent  Dig.  Adverse  Possession,  {{  279,  282.] 

Appeal  ftom  City  Court  of  S61ma:  J.  W. 
Mabry,  Judge. 

"To  be  officially  reported." 

Action  by  Mary  Julia  Kennedy  against 
Mattle  C.  Ralney  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

Rehearing  denied    January  9,  1906. 

Pettus,  Jeffries  &  Partridge,  for  appellant 
J.  R.  Satterfleld  and  Mallory  &  Malloiy,  f<nr 
appellees. 

DOWDELL,  J.  This  Is  a  statutory  action 
In  the  nature  of  ejectment  brought  by  the  ap- 
pellant against  the  appellees,  to  recover  the 
possession  of  certain  lands  described  In  the 
complaint  The  facts  in  the  case  are  practi- 
cally without  dispute,  and  it  is  not  denied 
that  at  one  time  the  plaintiff  held  and  owned 
the  fee  to  the  land  in  question.  Tbe  Im- 
portant question  in  the  case,  and,  we  might 
say,  the  only  question,  is  whether  the  plain- 
tiff, Mary  Julia  Kennedy,  prior  to  the  parti- 
tion proceedings  which  were  had  In  1866, 
conveyed  her  title  to  the  land  in  question  to 
Mrs.  Lucy  Hatcher,  under  and  through  whom 
the  defendant  Mattie  O.  Ralney  claimed  the 
tltie. 

It  is  conceded  by  counsel  for  appellees  that 
the  partition  proceedings  had  in  the  probate 
court  of  Dallas  county,  which  were  nothing 
more  In  effect  than  a  voluntary  partition  be- 
tween the  parties,  did  not  and  could  not 
serve  to  create  or  divest  title.  The  rule  of 
law  is  too  well  established  to  require  any 
citation  of  authority  that  partition  operates 
upon  the  possession,  and  not  upon  the  title, 
and  aecves  to  sever  the  unity  of  possession 
before  existing.  The  theory  of  the  defense 
as  to  the  claim  of  title  to  the  land  In  question 
in  the  defendant  Mattie  C.  Rainey  is  based 
wholly  and  exclusively  upon  what  is  insisted 
by  counsel  for  appellees  to  be  a  presumption 
of  the  law.  Indulged  after  a  great  lapse  of 
time.  In  this  case  it  is  argued  that  as  35 
years  have  elapsed  from  the  time  of  tbe 
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partition  to  the  commencement  of  tbls  Bult, 
the  presumption  should  obtain  that  Mrs.  Lucy 
Hatcher,  at  some  time  between  the  dates 
of  the  death  of  her  husband,  John  Hatcher, 
in  1860,  and  the  commencement  of  the  parti- 
tion proceedings  tn  1866,  by  some  transaction 
with  the  plalntUf,  Mary  Julia  Kennedy,  ac- 
quired title  from  the  latter  In  the  lands  that 
were  partitioned.  Tbls  argument  Is  based 
mainly  upon  the  following  authorities:  Nor- 
mant  v.  Eureka  Co.,  98  Ala.  187,  12  South. 
454,  39  Am.  St  Rep.  46;  Long  r.  Palmer,  81 
Ala.  384,  1  South.  900;  WUson  t.  Holt,  88 
Ala.  540,  3  South.  321,  3  Am.  St  Rep.  768; 
McArthur  v.  Carrie's  Adm'r,  32  Ala.  76,  70 
Am.  Dec.  529.  In  none  of  the  cases,  however, 
are  the  facts  the  same  as  In  the  case  at  bar. 

We  think  the  undisputed  evidence  In  the 
case  shows  that  Mrs.  Lucy  Hatcher  was  In 
possession  of  the  entire  tract  of  land  which 
was  partitioned  from  the  time  of  the  death 
of  her  husband,  John  Hatcher,  until  the  time 
of  the  partition,  under  her  quarantine  right 
and  with  the  right  of  having  dower  allotted 
to  her  out  of  the  lands.  The  doctrine  assert- 
ed tn  the  cases  above  dted,  which  are  relied 
upon  by  the  defendants,  to  the  effect  that  the 
courts  will  decline  to  investigate  or  inquire 
into  the  validity  of  such  titles  as  those  set  up 
in  the  above-mentioned  cases,  but  will  make 
all  reasonable  presumptions  necessary  to  up- 
hold them,  does  not  cut  off,  but  leaves  open  to 
inquiry  "the  character  of,  the  defendant's  pos- 
session, either  in  its  original  acquisition  or 
in  its  continued  use,  as  being  on  the  one 
hand  permissive  and  in  subordination,  or 
on  the  other  hostile  and  adverse."  In  the 
present  case  the  undisputed  evidence  shows 
that  the  original  acquisition  or  possession  by 
Mrs.  Lucy  Hatcher  was  In  subordination  to 
plaintiff's  fee,  and  its  continued  use  by  Mrs. 
Lucy  Hatcher  was  wholly  consistent  with  the 
character  of  the  original  acquisition  or  pos- 
session. On  the  evidence  In  the  record  there 
is  no  more  ground  or  reason  for  presuming 
the  passage  of  title  In  the  land  from  Mary 
Julia  Kennedy  to  Mrs.  Lucy  Hatcher  prior 
to  the  Inauguration  of  the  partition  proceed- 
ings than  thwe  is  for  presuming  that  the 
partition  proceedings  were  had  In  pursuance 
to  a  previous  arrangement  between  the  par- 
ties relative  to  Mrs.  Hatcher's  dewer  righta 
While  It  is  true  as  a  matter  of  law  that  Mrs. 
Hatcher's  dower  Interest  In  the  land  was 
only  one-third,  yet  it  was  entirely  comi)etrait 
for  the  owner  of  the  fee  to  enlarge  this  Inters 
est  out  of  sheer  generosity  or  for  a  considera- 
tion. 

The  evidence  falls  to  show  that  any  hos- 
tile claim  to  the  rights  of  Mary  Julia  Kennedy 
by  Mrs.  Hatcher  up  to  the  date  of  the  latter's 
death  was  ever  brought  to  the  knowledge  of 
Mary  Julia,  and  the  continued  use  of  the  land 
by  Mrs.  Hatchor  was  consistent  with  Its  orig- 
inal acquisition  and  In  subordination  to  the 
fee  of  Mary  Julia  Kennedy.  It  follows  from 
what  we  have  said,  and  It  Is  our  conclusion. 


that  the  court  erred  in  Its  rulings  and  In 
the  judgment  rendered,  and  the  same  most 
be  reversed,  and  the  cause  ronandedL 
Reversed  and  remanded. 

HARALSON,  ANDERSON,  and  DENSON. 
JJ.,  concur. 


CITY   OF  UNIONTOWN   et  al.    v.    STATE 

ex  rel.  GLASS  et  al. 
(Supreme  Court  of  Alabama.    June  30,  1906.) 

1.  Fbanchises  —  What  abb  Fbascbises  — 

LiqUOB   DiSPENSABIEB. 

The  operation  of  a  dispensary  for  the  sale 
of  liquors  la  the  exercise  of  a  fraiichise,  and  tBe 
right  of  operation  must  be  derived  under  au- 
thority granted  by  the  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Franchises,  {  1.] 

2.  Quo  Wabbanto— Pkbbons  Subject  to  Ac- 
tion—MtrwioiPAL  COBFOBATIONB. 

Under  Code  1896,  {  8420,  providing  for  an 
action  in  the  nature  of  quo  warranto  when  any 
person  usurps  or  unlawfully  exercises  any 
franchise,  such  an  action  will  lie  against  a 
municipal  corporation  when  it  usurps  the  ex- 
ercise of  the  franchise  of  operating  a  dis- 
pensary for  sale  of  liquors,  not  granted  by  ita 
charter  or  by  law. 

8.  Statutes  —  Fobmalities  of   Passaok  — 
Ohission  to  Read— Pbksuicftions. 

Under  Const  §  66,  providing  that  the  read- 
ing of  bills  at  length  may  be  dispensed  with  6r 
a  two-thirds  vote  of  the  quorum  present,  which 
fact  shall  be  entered  on  the  journal,  it  will  be 
presumed,  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary  by  the  journal,  that  a  motion 
to  dispense  with  the  reading  of  a  bill  which  the 
journal  shows  was  passed  by  21  yeas  against 
no  nays,  was  favorably  voted  upon  by  all  the 
members  present  and  that  there  were  only  21 
members  present  when  the  vote  was  taken. 
4.  Saub— LocAX  Acts— Notice  of  iKTBxnoif. 

The  substance  of  Loc.  Acts  1903,  p.  5. 
establishing  a  liquor  dispensary  in  a  certain 
dty,  authorizing  that  city  to  operate  the  dis- 
pensary, empowering  it  to  invest  money  therein, 
to  select  a  salaried  dispenser,  and  to  conduct 
the  business  under  prescribed  regulations,  mak- 
ing the  business  exclusive,  and  prohibiting  others 
from  engaging  in  the  same,  was  sufficiently  in- 
dicated by  the  notice  of  Intention  to  apply  for 
its  enactment  which  recited  that  a  bill  would 
be  introduced  "to  establish  a  dispensary  in  the 
city  •  •  *  for  the  sale  of  sphrituous  •  •  • 
and  other  intoxicating  liquors,'^  to  satisfy  Const 
§  106,  providing  that  no  special  law  shall  be 
passed  unless  notice  of  intention  to  apply  there- 
for, stating  the  substance  of  the  proposed  law, 
shall  be  published. 
McGlellan,  G.  J.,  and  Denson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Perry  County ; 
Daniel  Partridge,  Judge. 

"To  be  officially  reported." 

Proceedings  in  the  nature  of  quo  war- 
ranto by  the  state,  on  the  relation  of  Ejdwln 
R.  Glass,  Jr.,  and  others,  against  the  dty 
of  Uniontown  and  others.  EYom  a  Judgmoit 
of  ouster,  defendants  appeal    Reversed. 

Rehearing  denied  January  9,  1906. 

Mallory  &  Mallory,  for  appellants.  Charles 
G.  Brown  and  Pettus  &  Jeffries,  tat  appellee. 
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,,  TYSON,  J.    This  Is  a  proceeding  In  the 

,  nature  of  a  quo  warranto,  Instituted  against 
^  the  municipality  of  the  city  of  Uniontown, 
Its  mayor  and  aldermen,  and  one  Howard, 
for  the  pnrpose  of  inquiring  Into  their  right 
to  operate  a  dispensary  for  the  sale  of  liquors, 
^  etc.  It  is  averred  In  the  information  that 
the  several  parties  "have  usurped  and  exer- 
cised without  grant,  warrant,  or  authority 
of  law,  for  a  long  space  of  time,  to  wit,  five 
months  or  more  last  past,  and  still  continue 
to  usurp  and  exercise,  the  privilege  and 
franchise  of  operating  a  dispensary  for  the 
sale  of  vinous,  spirituous,  and  malt  liquors, 
and  of  engaging  In  the  business  of  selling 
vinous,  spirituous,  and  malt  liquors,  in  said 
city  and  within  the  corporate  limits  thereof." 
It  cannot  be  seriously  questioned  that  the 
operation  of  a  dispensary  for  the  sale  of 
liquors  is  the  exercise  of  a  franchise,  and 
the  right  to  do  so  must  be  derived  under 
authority  granted  by  the  state;  and  under 
the  stetute  the  action  may  be  brought  in 
the  name  of  the  stete  against  any  person 
who  usurps  or  unlawfully  exercises  any  fran- 
chise, etc.     Section   3420,   Code  1896. 

A  municipal  corporation  la  a  person  in 
the  sense  in  which  that  word  Is  used  In  this 
section.  People  ex  rel.  Adams  v.  City  of 
Oakland  (Cal.)  28  Pac.  807.  That  such  an 
action  will  lie  against  a  municipal  corpora- 
tion, when  it  usurps  the  exercise  of  a  fran- 
chise not  granted  by  its  charter  or  by  law, 
seems  to  be  well  settled.  2  Spelling  on  Ex- 
traordinary Relief,  t  1801;  17  Bncy.  PI.  ft 
Pr.  p.  396,  and  cases  dted  in  note  6 ;  State 
V.  City  of  Cincinnati,  23  Ohio  St  445. 

We  may,  under  the  view  we  take  of  this 
case,  pretermit  a  decision  of  the  sufficiency 
of  the  allegations  of  the  petition,  which  is 
raised  by  the  demurrer,  and  deal  with  the 
question  of  the  right  of  the  respondents  to 
exercise  the  franchise,  as  presented  by  their 
answer.  Their  answer  predicates  their  right 
to  operate  the  dispensary  upon  the  authori- 
ty granted  to  the  city  of  Uniontown  under 
an  act  of  the  General  Assembly  approved 
February  4,  190a  Loc.  Acta  1903,  p.  6.  This 
act  is  a  local  one,  and  the  authority  of  re- 
spondents to  exercise  the  franchise  depends 
on  its  validity.  It  is  urged  by  relator  that 
it  is  invalid,  because  unconstitutional.  This 
contention  Is  based  upon  two  grounds:  First, 
that  the  notice  given  of  the  intention  to  ap- 
ply for  Ite  enactment  by  the  General  Assem- 
bly was  not  such  as  is  required  by  section 
106  of  the  Constitution ;  and,  second,  because 
the  journal  of  the  Senate  does  not  show  that 
two-thirds  of  the  quorum  present  of  that  body 
voted  in  favor  of  the  suspension  of  the  read- 
ing of  the  bill  at  length  when  signed  by  the 
presiding  officer,  as  required  by  section  66 
of  the  Constitution. 

The  Journal  of  the  Senate  shows  that  the 
motion  to  dispense  with  the  reading  of  the 
bill  was  passed  by  a  vote  teken  by  yeas  and 
nays — yeas  21,  nays  0 ;  and  shows  the  names 
of  the  Senators  voting.  It  is  true  it  does 
not  state  or  recite  the  fact  affirmatively  that 


those  voting  constituted  two-thirds  of  the 
quorum  present;  but  it  must  be  presumed, 
in  the  absence  of  any  affirmative  showing 
to  the  contrary  by  the  Journal,  that  there 
were  only  21  of  the  Senators  present  when 
the  vote  was  teken  and  the  bill  signed.  The 
Senate  was  bound  to  an  observance  of  the 
constitutional  provision,  and  it  will  be  pre- 
sumed it  obeyed  ite  mandate. 

This  brings  us  to  a  consideration  of  the 
other  objection  urged  against  the  validity 
of  the  act  This  objection  proceeds  solely 
upon  the  Insufficiency  of  the  notice  that  was 
glvoi.  The  notice  was  tn  this  language: 
"The  public  will  take  notice  ttiat  a  bill  will 
be  Introduced  in  the  Legislature  of  the  stete 
of  Alabama,  during  ite  next  session,  to  esteb- 
lish  a  dispensary  In  the  dty  of  Uniontown, 
Perry  county,  Alabama,  for  the  sale  of  spirit- 
nous  and  vinous  liquors,  malt  liquors,  wines, 
ciders,  and  other  Intoxicating  liquors."  The 
act  passed  In  pursuance  to  the  notice  esteb- 
llabed  In  the  municipality  of  the  city  of 
Uniontown  a  dispoisary  for  the  sale  of  spirit- 
nons,  vinous,  and  malt  liquors,  and  authori- 
zed that  municipality  to  operate  it  For 
the  purpose  of  inaugurating  the  business  It 
empowered  the  dty  to  Invest  therein  a  sum  of 
money  not  exceeding  |2,000,  and  to  select  a 
dispenser,  who  was  to  be  paid  a  salary,  pos- 
sessing certain  qualificationB,  and  required 
him  to  take  an  oath  and  to  give  a  bond  for 
the  faithful  discbarge  of  his  duties.  It  also 
contained  many  provisions  regulating  the 
conduct  of  the  business,  and  prescribes  penal- 
ties for  violations  of  certain  prohibitory  pro- 
visions. It  also  required  the  dty  to  pay  an- 
nually into  the  treasury  of  the  stete  a  li- 
cense tax.  The  funds  arising  from  the  sales 
of  liquors  go  Into  the  treasury  of  the  dty. 
The  business  Is  made  exclusive,  and  others 
are  expressly  prohibited  from  engaging  In 
the  traffla  These  are  the  salloit  features  of 
the  act  Many  of  them,  we  apprehend,  are 
mere  details,  and  while.  In  a  sense,  they  may 
be  regarded  as  of  snbstenoe  for  the  purpose 
of  effectually  carrying  oat  the  main  purpose 
of  the  act  In  estebllshlng  and  operating  a 
dispensary  for  the  sale  of  liquors,  yet  we 
do  not  think  It  necessary  that  tb^  should  be 
contained  In  the  notice.  To  so  hold  would 
practically  require  the  notice  to  contain  the 
entire  act,  and  a  material  diange  or  amend- 
ment by  the  Legislature  of  any  one  of  ite  pro- 
visions as  published  would  defeat  the  act 
nothwithstanding  the  people  to  be  affected 
by  it  had  full  notice  of  ite  essential  or  ma- 
terial part  "essence,  abstract  compendium, 
or  meaning."  Wallace  v.  Board  of  Revenue 
(Ala.)  87  South.  821.  The  essence,  abstract 
or  compendium  of  the  act  imder  considera- 
tion Is  the  establishment  of  a  dispensary  for 
the  sale  of  liquors  In  the  dty  of  Uniontown, 
to  be  operated  by  that  municipality. 

In  Mitchell  v.  State,  184  Ala.  392,  82 
South.  687,  it  Is  said:  "The  word  'dispen- 
sary' and  the  phrases  to  establish  a  dis- 
pensary' and  'to  establish  and  maintain  a 
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dispensary,'  eta,  had  come  before  the  session 
of  Assembly  of  190&-01  to  have  general  and 
well-nndwstood  meanings  In  the  legrlslatlon 
of  the  state.  The  'question  of  dispensary' 
or  the  Issae  of  dispensary'  was  the  phrase 
in  common  and  nnlversal  use  when  reference 
was  had  to  the  agitation  prevalent  through- 
out the  state  or  In  any  county  or  munici- 
pality looking  to  committing  and  confining 
the  sale  of  spirituous,  vinous,  and  malt 
liquors  to  governmental  agencies  and  on 
governmental  accomit  And  where  this  had 
been  done  it  was  said  that  'a  dispensary  had 
been  established,'  and  by  that  statement  the 
fact  that  this  traffic  bad  been  so  committed 
and  confined  was  as  aptly  and  accurately  and 
fully  made  known  to  the  common  apprehen- 
sion as  if  every  detail  had  been  stated.  There, 
of  coarse,  may  be  dispensaries  for  the  disr 
position  of  the  commodities  other  than  these 
liquors;  but,  when  reference  is  made  to  them 
by  the  use  of  the  word  'dispensary,'  there 
most  be  some  express  dlfTerentiatlon,  else 
the  reference  will  be  understood  to  be  to 
dlBpensartes  of  liquors.  Especially  is  this 
true  of  the  use  of  the  word  In  legislation; 
for,  when  it  is  proposed  by  a  bill  to  establish 
a  dispensary,  everybody  at  once  understands 
that  it  is  a  dispensary  of  spirituous,  vinous, 
and  malt  liquors  which  is  proposed,  and 
that  the  purpose  is  not  only  to  authorize  the 
sale  of  these  liquors  by  agents  of  govern- 
ment, but  also  and  further  to  prohibit  the 
sale  of  them  by  private  persons.  *  •  • 
Hence  It  Is  that  the  title  of  the  act  under 
consideration,  as  set  forth  in  its  first  clause, 
to  establish  and  maintain,  regulate  and 
make  eflldent,  a  dispensary,'  etc.,  is  to  all 
legal  Intent  the  expression  of  a  purpose  to 
authorize  the  sale  of  liquors  by  public  and 
to  prohibit  it  by  private  persons,  to  commit 
and  to  strictly  confine  the  business  to  a  pub- 
lic agency." 

It  is  true  the  question  under  discussion 
in  the  case  quoted  from  was  the  sufficiency 
of  the  title  to  the  act  but  what  was  said 
is  equally  applicable  to  the  notice  we  are 
dealing  with.  In  other  words,  a  notice  of  a 
proposed  law  that  a  dispensary  for  the  sale 
of  spirituous,  vinous,  and  malt  liquors  will  be 
established  and  operated  by  a  named  munici- 
pality apprises  the  public  that  the  business 
will  be  conducted  by  the  governmental  agen- 
cy exclusively  for  Its  own  account,  through 
its  o£9cer8  and  agents,  upon  funds  furnished 
by  it  under  proper  regnilatlons  and  restrie- 
tions.  The  manifest  purpose  of  the  notice, 
which  section  106  of  the  Constitution  re- 
quires to  be  given,  is  to  fairly  and  reason- 
ably ad'iise  the  public  of  the  proposed  legis- 
lation, so  as  to  give  those  persons  opposed 
to  it  an  opportunity  to  protest  against  and 
oppose  its  enactment  When  this  is  done 
the  mandate  of  the  Oonstltutlon  Is  satisfied, 
the  evils  sought  to  be  remedied  by  it  are 
corrected,  and  the  legislative  act  of  which 
the  public  have  been  reasonably  apprised  of 
its  passage,  will  not  be  stricken  down  mere- 


ly because  the  notice  did  not  contain  tite 
details  of  the  bill  or  its  framework.  Bat  It 
is  said  that  the  notice  did  not  inform  the 
public  that  the  dispensary  would  be  operated 
by  the  municipality  of  the  city  of  Union- 
town.  For  aught  appearing.  It  is  said,  an 
act  may  have  been  passed  in  pursnance  of 
the  notice  to  authorize  any  other  govern- 
mental agency  In  the  county  of  Perry  to 
operate  the  dispensary  in  the  city  of  Union- 
town,  or  fbe  county  of  Perry,  through  its 
officers  and  agents,  to  operate  it  for  and  oo 
account  of  the  county.  We  think  this  con- 
struction of  the  notice  too  technical.  Under 
it  the  dispensary  was  to  be  located  in  the 
city  of  Unlontown,  and  the  reasonable  in- 
ference to  he  drawn  from  it  is  that  it  was 
to  be  operated  by  tliat  municipality,  and 
none  oilier. 

Our  conclusion,  therefore,  is  ttiat  the  act 
Is  constitutional.  The  judgment  appealed 
from  must  be  reversed,  and  one  will  be  here 
rendered  dismissing  the  information. 

Reversed  and  rendered. 

DOWDBLL,  SIMPSON,  and  ANDBRSON, 
J3.,  concur.  McCLBLLAN,  0.  3..  and  DEN- 
SON,  J.,  dissent 


STATE  V.  WILBURN. 
(Supreme  Court  of  Alabama.    June  90,   1905.) 

Appeal  from  Circuit  Court  Marengo  Coon- 
ty;  John  C.  Anderson,  Judge. 

"Not  officially  reported." 

Adolphus  Wilbnm  was  Indicted  for  violat- 
ing the  liquor  law.  A  demurrer  was  sus- 
tained to  the  Indictment  and  the  state  ap- 
peals.   Reversed. 

Elmore  &  Harrison,  for  the  State.  Abra- 
ham &  Simon  and  Geo.  Pegram,  for  appellee. 

ANBBRSON,  J.  The  trial  Judge  erred  hi 
holding  the  act  establishing  the  dispensary 
in  Faunsdale  unconstitutional  (City  of  Union- 
town  V.  Glass,  39  South.  814),  and  therefore 
erred  in  sustaining  the  demurrer  to  the  indict- 
ment 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 

TYSON,  DOWDBLL,  and  SIMPSON.  JJ.. 
concur. 


ALABAMA  GREAT   SOUTHERN  B.  00. 
V.  CLARK. 

(Supreme  Court  of  Alabama.    Jnne  80,  1905.) 

1.   RaILBOADS— FiBXS— CONTBIBUTOBT    NXOU- 
GBNOH— ViOABIOUS    NXOUOXNCB. 

In  an  action  against  a  railroad  tor  bumlnc 
cotton  in  a  warehooae  by  negligently  emittint 
sparks  from  Its  engine,  contributory  negligence 
of  the  warehouse  company  in  permittijig  other 
cotton  to  remain  on  the  open  platform  of  the 
warehouse,  where  it  was  liable  to  be  set  on  fire 
by  sparks,  was  not  chargeable  to  plaintiff,  who 
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had    IntTDsted    hU    cotton    to   th«   warehouse 
company. 

2.  Appeal  —  Assignments  of  Ebbob  — Com- 
plaint OF  Distinct  Rclinos. 

An  assignment  of  error  to  the  miBtaining 
of  several  causes  of  demurrer  to  several  pleas 
will  be  overruled,  if  any  of  the  causes  of  de- 
murrer were  properly  sustained. 

8.  Dauaoxs  —  Assessment  —  Questions    fob 

JUBT. 

In  an  action  for  the  negligent  destruction 
of  cotton,  Where  plaintiff  proves  the  market 
price  of  cotton,  but  fails  to  prove  the  grade  of 
the  cotton  destroyed,  whether  it  should  be  pre- 
sumed that  plaintiff's  cotton  was  of  the  average 
grade  or  of  the  lowest  grade  is  a  question  for 
the  jury. 

4.   RAiraOADS— FiBES— EJVIDENCB. 

In  an  action  against  a  railroad  for  destroy- 
ing property  by  negligently  emitting  sparks 
from  an  engine,  evidence  of  what  the  engine 
was  doing  a  little  before  or  about  the  time  the 
fire  was  discovered  at  and  near  the  place  of  the 
fire  was  admissible  on  the  question  as  to  wheth- 
er the  fire  was  caused  by  a  spark  from  the 
engine. 

6.  aAMs— Actions— Question  roK  Jubt. 

In  an  action  against  a  railroad  for  destroy- 
ing property  by  negligently  emitting  sparks  from 
an  engine,  whether  the  engine  was  operated 
near  enough  in  point  of  time  and  position,  and 
in  the  proper  direction  with  reference  to  the 
wind,  to  have  caused  the  fire,  was  a  question 
for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  toL  41, 
Cent  Dig.  RaUroads,  {  1742.] 

0.  Witnesses  —  Impeachment— CJontbadiot- 
OBT  Statements. 

A  paper  containing  a  series  of  questions 
and  answers  relating  to  matters  in  issuey  taken 
down  in  shorthand  during  a  conversation  be- 
tween a  witness  and  another  and  read  over  to 
the  witness,  but  not  signed  by  him,  was  read 
to  the  witness  on  the  trial,  and  he  identified  it  as 
the  paper  previously  read  to  him,  and  said  that 
he  stated  that  it  was  correct,  except  In  certain 
specified  particulars.  The  person  with  whom 
the  conversation  was  had  then  identified  the 
paper  as  the  one  which  was  read  to  the  witness, 
and  testified  that  the  witness  stated  that  it  was 
all  correct,  and  did  not  deny  anything  contained 
in  it  Held,  that  the  paper  was  admissible  in 
impeachment  of  the  witness. 

7.  Railboads— E^BES— DESTBtronoN  OF  Pbop- 
ebtt—Aotiohs— Evidence. 

In  an  action  against  a  railroad  for  destroy- 
ing property  by  negligently  emitting  sparks 
from  an  engine,  plaintiirs  counsel  was  properly 
permitted  to  ask  a  witness  for  defendant  on 
cross-examination  whether  the  railroad  men 
were  not  hurrying  the  movements  of  the  engine. 
&  Same— iNSTBUcnoNS. 

In  an  action  against  a  railroad  for  destroy- 
ing property  by  negligently  emitting  sparks 
from  an  engine,  a  charge  that  the  uncontro- 
verted  evidence  showed  that  the  engine  was  In 
good  condition  was  properly  refused,  where 
there  were  circnmstances  from  which  the  jury 
were  at  liberty  to  infer  that  the  engine  was  not 
properly  equipped,  especially  with  reference  to 
its  spark  arrester. 

9.  Same. 

In  an  action  against  a  railroad  foi^destroy- 
ing  property  by  negligently  emitting  sparks 
from  an  engine,  instructions  that  plaintiff  was 
not  entitled  to  recover  if  defendant's  engine  was 
carefully  operated,  nor  unless  it  was  improperly 
handled,  were  properly  refused,  in  that  they 
ignored  the  condition  of  the  engine  as  to  its 
appliasoea  for  iweventing  fires. 

Appeal  from  Clrcnlt  Court,  Oreene  County ; 

8.  H.  Sprott,  Jndgei. 

S»S0.-«2 


"To  be  officially  reported." 

Action  by  J.  P.  Clark  against  the  Alabama 
Great  Southern  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Re- 
versed on  rehearing. 

Rehearing  denied  January  0,  1906. 

Statement  A,  referred  to  In  the  <H7lnloii,  was 
a  series  of  questioiu  and  answers  which  were 
propounded  to  Henry  Pippin  by  Mr  Smith  and 
answered  by  said  Pippin.  It  was  shown  by 
the  testimony  of  Pippin  and  Smith  that  this 
conversation  took  place  between  them  previ- 
ous to  the  trial,  was  taken  down  In  shorthand 
and  read  over  to  Henry  Pippin,  but  not  signed 
by  him:  The  same  related  to  the  conditions 
surrounding  the  depot  and  warehouse,  the 
I  operation  of  trains,  and  his  knowledge  of 
what  occurred  just  previous  to  the  fire  and 
daring  the  continuance  of  the  fire.  PlaintHTs 
counsel  on  cross-examination  asked  witness 
Hinds  this  question  concerning  the  movement 
ot  the  cars  and  engines  in  the  yards:  "You 
were  harrying  the  work  up,  were  you  not?" 
Defendant  objected  to  this  question.  The 
court  overruled  the  objection,  and  witness 
answered:  "We  were  doing  the  switching  In- 
the  usual  way.  We  hurried  every  day.  We 
do  it  as  quldtly  as  we  can  In  order  to  make 
the  time."  The  defendant  moved  to  exclude 
this  testimony,  and  the  court  overruled  the 
motion.  Plain tUTs  counsel  asked  witness 
Gray  on  direct  examination:  "What  was  the 
first  thing  that  you  observed  that  the  engine 
did  there?"  Witnees  answered:  "It  was  on 
the  main  line,  and  was  pulling  a  car  right 
where  the  seed  house  was.  This  car  was 
about  half  way  of  the  seed  bouse,  and  the 
engine  was  pushing  it  north  up  the  track." 
There  was  objection  to  the  question  and 
answer,  which  was  overruled. 

The  following  charges,  requested  by  de- 
fendant, were  refused:  "(4)  The  court  charges 
the  jury  that  the  evidence  is  uncontroverted 
that  the  engine  which  it  is  alleged  caused 
this  fire  was  in  good  condition  at  the  time  of 
the  Injury  complained  of.  ♦  •  •  (23)  If 
the  Jury  should  believe  from  the  evidence 
that  the  damage  complained  of  in  the  com- 
plainant's complaint  was  caused  by  sparks 
from  the  defendant's  engine  run  and  operated 
on  ita  road,  the  plaintiff  is  not  entitled  to 
recover  if  the  Jury  should  further  believe 
from  the  evidence  that  the  defendant's  engine 
was  carefully  operated  by  a  competent  person 
near  and  around  the  warehouse  on  the  day  of 
the  fire.  (24)  The  court  charges  the  jury 
that,  unless  they  believe  from  the  evidence 
that  defendant's  engine  was  improperly 
handled  at  the  time  of  the  fire,  they  must 
find  for  the  defendant" 

A.  O.  &  E.  D.  Smith  and  L.  P.  PooDders, 
for  appellant  Rarwood  &  McKlnley  and 
Vandergraff  A  Sprott,  for  appellee. 

SIlfPSON,  3.  This  was  an  action  for  dam- 
ages for  the  burning  of  115  bales  of  cotton  of 
the  plalntifC  (ai4)ellee)  in  the  warehouse  of 
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the  Planters'  Warehouse  ft  CommiBSlon  Com- 
pany, at  Entaw,  Ala.;  and  it  Is  claimed  that 
said  burning  was  caused  by  the  negligence  of 
defendant  (appellant),  from  whose  engine  it 
Is  claimed  sparks  were  emitted,  setting  fire  to 
cotton  on  the  platform  adjoining  said  ware- 
house, which  fire  extended  to  the  warehouse, 
destroying  plaintiff's  cotton.  Defendant 
claimed  that  the  warehouse  company  was 
guilty  of  contributory  negligence  in  permit- 
ting cotton  to  remain  on  the  ojpen  platform, 
where  it  was  liable  to  be  set  on  fire  by  sparks 
necessarily  escaping  from  defendant's  en- 
gines In  the  necessary  prosecution  of  its  busi- 
ness. 

The  first  point  raised  by  the  argument  is 
whether  or  not  the  plaintiff  can  be  held  lia- 
ble for  the  consequences  of  the  contributory 
negligence  of  the  warehouse  company,  to 
which  plaintiff  had  committed  the  care  of 
its  cotton.  The  doctrine  of  contributory  neg- 
ligence is  based  upon  the  principle  that  the 
plaintiff,  having  been  guilty  of  negligence 
which  proximately  contributed  to  the  Injury 
received  or  the  loss  sustained,  cannot  re- 
cover because  he  himself  is  in  part  respon- 
sible for  it,  although  the  defendant  may  also 
have  been  negligent  Without  passing  upon 
this  general  principle,  the  court  holds  that 
In  this  case  the  negligence  complained  of,  be- 
ing something  not  immediately  connected  with 
the  bailment,  to  wit,  placing  other  cotton  on 
the  platform,  which  had  no  necessary  con- 
nection with  the  act  of  storing  the  plaintiff's 
cotton,  the  plaintiff  could  not  be  charged  with 
contributory  negligence  oa  that  account 

One  assignment  of  error  is  to  the  sustain- 
ing of  all  of  the  64  causes  of  demurrer 
against  the  pleas  numbered  from  2  to  8  in- 
cluBlye,  so  that,  if  any  one  of  the  causes  of 
demurrer  was  properly  sustained,  the  as- 
signment Is  not  sustained.  We  have  treat- 
ed of  the  matter  as  argued. 

While  It  is  true  that  the  burden  was  on 
the  plaintiff  to  prove  the  quality  of  his  cotton 
which  was  burned,  yet  one  of  the  elements 
necessary  In  ascertaining  what  his  cotton 
was  worth  was  the  prevailing  price  of  cot- 
ton In  that  market;  and  if  the  plaintiff  fail- 
ed to  produce  proof  as  to  the  other  elements, 
then  it  was  a  matter  of  argument  to  go  to 
the  Jury  as  to  whether  they  had  sufficient 
data  from  which  to  ascertain  the  liability, 
and  as  to  whether,  in  the  absence  of  proof, 
they  should  presume  that  the  cotton  of  plain- 
tiff was  of  the  average  grade  or  of  the  low- 
est grade.  Berry  v.  Nail  ft  Duxeberry,  54 
Ala.  446. 

Referring  to  the  objection  made  to  the 
question  to  the  witness  Gray,  and  the  an- 
swer thereto,  about  the  "pulling"  of  a  car  by 
the  engine,  as  the  claim  of  the  plaintiff  was 
that  the  fire  was  'caused  by  a  spark  from 
the  engine,  it  was  proper  to  allow  proof  as 
to  what  the  engine  was  doing  a  little  before, 
or  about  the  time  the  fire  was  discovered, 
at  and  near  the  place  of  the  fire,  as  a  cir- 


cumstance from  which,  with  other  evidence, 
the  Jury  could  determine  whether  or  not 
the  spark  from  the  engine  caused  the  fire. 
As  to  whether  the  <q;>eration  of  the  engine 
was  near  enough,  in  point  of  time  and  posi- 
tion, and  In  the  proper  direction  with  refer- 
ence to  the  wind,  to  have  caused  the  fire, 
were  matters  for  the  consideration  oC  the 
Jury. 

It  is  competent  to  Impeach  a^w.tneas  by 
proving  contradictory  statements  about  a 
material  matter  made  oat  of  court,  and 
it  is  not  necessary  that  sudi  contradictory 
statements  should  be  signed,  or  even  to  be 
in  writing.  A  certain  paper  was  read  to  the 
witness  Pippin,  and  the  witness  identified 
it  as  the  paper  which  tiad  been  read  to  Iiim 
the  night  before  by  Mr.  Smith,  and  that  "he 
stated  to  Mr.  Smith  that  it  was  all  correct, 
except  the  fire  being  at  the  covered  platform ; 
that  he  also  stated  that  this  statement  was 
not  correct  with  reference  to  that  part  of  it; 
that  he  stated,  also,  that  it  was  not  correct  in 
that  he  said  the  engine  was  standing  before 
coming  from  the  upper  part  of  the  yard." 
Mr.  Smith  also  identified  the  paper  as  the 
one  which  had  been  read  to  the  witness,  and 
testified  that  the  witness  said  that  It  was 
all  correct,  and  "that  he  did  not  deny  any- 
thing in  that  statement  either  by  Intimation 
or  by  direct  declaration."  When  this  case 
was  first  before  the  court,  there  being 
a  large  "A"  in  the  space,  referring  to  the 
statement  "which  is  as  follows,"  this  was 
understood  as  a  reference  mark  to  an  ex- 
hibit which  conld  not  be  found;  but  it  ap- 
pears now  that  the  "statement"  which  con- 
sists of  a  series  of  questions  and  answers, 
and  which  the  court  at  first  considered  only 
as  a  continuation  of  the  cross-examination  of 
the  witness,  Is  in  the  record,  and  the  court 
holds  that  the  trial  court  erred  in  sustaining 
the  objection  to  the  introduction  of  sach 
statement,  after  it  had  been  identified  and 
referred  to  In  the  testimony  of  two  witnesses. 
1  Wigmore  on  Evidence,  {  754;  Foster  & 
Rudder  v.  Smith,  104  Ala.  248,  16  South.  Gl. 

In  view  of  the  latitude  allowed  in  cross- 
examination,  It  was  competent  to  prove  thp 
maimer  in  which  they  were  operating  the 
engine.  There  was  no  reversible  error  in 
overruling  the  objections  to  the  question  to 
the  witness  HInee. 

There  was  no  error  in  refusing  to  give 
charges  numbered  4,  23,  and  24,  requested 
by  defendant  As  to  charge  4,  while  there 
was  no  direct  proof  as  to  the  condition  of 
the  engine,  except  that  produced  by  defend- 
ant y^  there  were  circumstances  from 
which  it  was  proper  to  leave  it  to  the  Jury 
to  consider  whether  the  engine  was  properly 
equipped,  and  particularly  as  the  spark  ar- 
rester was  submitted  for  their  infection, 
and  It  was  for  them  to  examine  it  and  de- 
termine, in  connection  with  other  evidence, 
whether  it  was  a  proper  appliance.  Charge 
23  Ignores  entirely  the  condition  of  the  engine 
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aa  to  appliances  for  preventing  fires,  and 
the  same  remark  applies  to  diarge  24. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

MCOLBLI.AN.  a  X.  and  TYSON,  DOW- 
VMAj,  and  DBNSON,  JJ..  concur. 


DAKB  et  at  T.   SEWBLL  et  sL 
(Suprems  Court  of  Alabama.    June  90,  1006.) 

1.  HOMXSTKAD— SlTTINO    Afi^T   TO    WlOOW— 

When  Aixowkd. 
The  statutes  permitting  a  selection  by  the 
widow  and  authorizing  the  homestead  to  be  set 
aiMurt  before  administration  are  only  appli- 
cable when  decedent  owned  not  exceeding  the 
exemption  at  the  time  of  his  death. 

2.  Saxk  — Claim  or  Dowsa  —  Rxduciioh  ov 

AOKBAOK. 

The  fact  that  a  widow  claimed  dower, 
whereby  the  acreage  of  the  homestead  was  re- 
duced to  within  the  exemption  limit,  did  not 
authorize  a  setting  apart  of  the  homestead  to 
her  before  administration. 

3.  EjzcnaitT— Pabtibs— Makino   Lardlobo 
Party. 

Code  1896,  {  16S4.  provides  that,  when 
ejectment  ia  brought  against  a  tenant,  the  land- 
lord most  be  made  a  party  defendant  to  the 
action  upon  the  motion  of  defendant,  field 
that,  where  one  was  made  a  party  defendant  as 
landlord  upon  the  motion  of  the  defendants, 
there  was  no  error  in  denying  a  motion  at  a 
subsequent  term  to  make  another  person  a  party 
defendant  as  landlord. 

4.  Same— RccovEBT— NxcissiTT  of  Rxcovkrt 

BT  AlX. 

In  ejectment,  all  the  parties  must  recover, 
or  none  can. 

6b   ClTBTEST— PSOPXBTT  BUBJXOT. 

Under  Code  1880,  {  2534,  providing  that  If 
a  married  woman  having  a  separate  estate  die 
intestate,  leaving  a  husband,  he  is  entitled  to 
the  use  of  the  real  estate  during  his  life,  a 
husband  takes  a  life  estate  in  real  estate  in- 
herited by  his  deceased  wife  from  her  father. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Curtesy,  {  22.] 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty; X  A.  Bilbro,  Judge. 

"To  be  officially  reported." 

Suit  between  L.  F.  Sewell  and  others 
against  John  L,  Dake  and  others.  From  the 
Judgment,  defendants  appeal.    Reversed. 

Rehearing  denied  January  9,  1906. 

Burnett,  Hood  &  Murphree,  tor  appellants. 
Matthews,  Martin  &  Matthews,  for  appellees. 

ANDERSON,  J.  The  husband,  J.  A.  Sew- 
ell, betog  the  owner  at  the  time  of  his  death 
of  235  acres  of  land  and  over  $2,000  in 
value,  the  widow  could  acquire  no  title  to 
it  as  a  homestead,  unless  It  be  set  apart 
to  her  in  the  course  of  administration  upon 
her  husband's  estate,  and  the  probate  court 
was  without  Jurisdiction  to  decree  her  the 
homestead  before  administration.  Brooks  ▼. 
Johns,  119  Ala.  412,  24  South.  346;  Ohamblee 
V.  Oole,  128  Ala.  649,  80  South.  68a  The 
statutes  permitting  a  selection  by  the  widow 
or  authorizing  the  homestead  to  b*  set  apart 


before  administration  are  only  applicable 
when  decedent  owned  not  exceeding  the  ex- 
emption at  the  time  of  bis  death.  The  fact 
that  the  widow  claimed  dower  and  reduced 
the  acreage  under  160  acres  did  not  give  her 
the  right  to  the  homestead  without  adminis- 
tration. The  law  dispenses  with  an  adminis- 
tration only  In  case  the  property  owned  at 
the  time  of  the  husband's  death  does  not 
exceed  the  exemption,  not  in  case  it  Is  re- 
duced by  some  act  of  the  widow  subsequent 
to  his  death.  The  trial  court  properly  ex- 
cluded all  the  records  from  the  probate  court 
to  establish  tbe-homestead,  as  the  proceedings 
were  void;  the  court  being  without  Jurisdic- 
tion to  set  it  apart  before  administration 
upon  the  husband's  estate. 

It  was  probably  immaterial  to  show  the 
value  of  the  169  acres  by  the  plaintifFs,  but 
these  defendants  cannot  complain,  as  they 
attempted  to  show  that  an  administration 
was  unnecessary,  because  the  acreage  had 
been  reduced  by  the  claim  of  dower  to  less 
than  the  number  of  acres  exempt;  and 
plaintifFs  simply  showed  that  such  a  con- 
tention could  not  avail  the  defendants,  be- 
cause the  land  was  worth  over  $2,000  with 
the  dower  taken  from  it.  Such  not  only 
seems  to  have  been  the  attitude  of  the  de- 
fendants In  the  court  below,  but  their  coun- 
sel are  insistent  on  the  point  in  the  brief  fil- 
ed tn  this  court 

Section  1684  of  the  Code  of  1896  provides 
that  "when  the  suit  Is  against  a  tenant  the 
landlord  must  be  made  a  party  defendant 
to  the  suit  upon  the  motion  of  the  defend- 
ant," etc.  It  appears  that  at  the  first  term 
of  court  Hannah  R.  Sewell,  the  landlord, 
was  made  party  defendant  upon  motion  of 
the  tenants  and  the  case  was  continued.  At 
a  subsequent  term,  and  after  the  plaintiffs 
had  Introduced  tlieir  evidence,  the  defend- 
ants other  than  Hannah  R.  Sewell  moved  to 
make  "Dot  Sewell"  a  party  defendant,  and 
assign  as  error  the  action  of  the  court  In 
refusing  to  grant  the  motion.  We  do  not 
think  the  ruling  of  the  court  on  thib  point 
should  be  reversed.  The  defendants  had 
named  their  landlord  In  the  former  motion, 
which  had  been  granted,  and  should  not  be 
permitted  to  complain  because  they  did  not 
know  their  landlord  when  the  first  motion 
was  made.  Trial  courts  would  experience 
great  difficulty  in  trying  an  action  of  eject- 
ment If  this  court  should  reverse  them  be- 
cause the  defendants  would  happen  to  think 
of  a  new  landlord  at  each  subsequent  term 
of  the  court  and  seek  to  make  him  a  party. 

The  mother  of  the  Byrom  children  and  of 
Anna  Curtis  each  having  died  subsequent  to 
their  father,  their  respective  husbands  took 
a  life  estate  to  tbeir  part  of  the  property,  and 
the  children  do  not  take  until  the  death  of 
their  father,  and  could  not  maintain  this 
suit  Code  1896,  {  2534.  Upon  the  death  of 
the  wife  leaving  land  as  a  part  of  her  sepa- 
rate estate,  the  husband  takes  a  life  estate  la 
It  all,  unless  be  has  been  divested  of  all  co> 


Digitized  by  V^jOOQ  IC 


820 


89  SOUTHEBN  BEPOBTEB. 


(Ala. 


trol  over  !t  by  a  decree  of  tbe  chancery  conrt. 
The  statute  on  this  subject  Is  plain  and  un- 
amblguoua,  "and  under  It  the  husband  takes 
as  distributee  in  all  the  transmissible  estate 
of  which  tbe  wife  died  the  owner,  whether  In 
possession  or  not."  Thompson  t.  Thompson, 
107  Ala.  163,  18  South.  247;  Marshall  t. 
Crow's  Adm'r,  29  Ala.  280.  This  doctrine  Is 
not  in  conflict  In  the  slightest  with  what  was 
said  in  the  case  of  Nlcroel  v.  Phllllppl,  91 
Ala.  299,  8  South.  561.  In  that  case  the 
muniment  under  which  the  wife  held  title 
excluded  all  the  marital  rights  of  the  hus- 
band. In  this  case  the  wives  inherited  from 
their  father,  and  the  statute  gave  their  re- 
spective husbands  a  life  estate  In  the  land. 
In  actions  of  ejectment,  all  the  plalntlfFs 
must  recover,  or  none  can  recover.  Oates 
V.  Beekworth,  112  Ala.  359,  20  South.  399; 
Whitlow  V.  Echols,  78  Ala.  206;  Seelye  ▼. 
Smith,  85  Ala.  26,  4  South.  664.  As  the 
Byrom  children  and  Anna  Curtis  establish- 
ed no  title  upon  which  they  could  recover  the 
land,  none  of  the  plaintiffs  could;  and  this 
without  respect  to  the  validity  of  their  title, 
and  the  affirmative  charge  should  have  been 
given  for  the  defendants.  Beversed  and  re- 
manded. 

McCLBLLAN,  C.  T.,  and  TYSON  and  SIMP- 
SON, JJ.,  concur. 


CBNTBAL  OF   OEOBOIA   BY.  CO.  ▼. 
MONTMOLLBN. 

(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  Cabbiebs— Failure  to  Deliver  Goods- 
Proof  or  Atteufted  Delivebt— Pboof  of 
Damages. 

Where,  in  an  action  acainst  a  carrier  for 
failure  to  deliver  goods,  the  carrier  proved  an 
offer  to  deliver  the  same  personally  to  the  con- 
signee, who  refused  to  accept,  the  consignee 
must,  in  order  to  recover,  prove  that  the  goods 
were  in  a  damaged  condition,  or  that  some  of 
tbe  articles  were  lost,  and  that  he  sustained 
damages  in  consequence  of  the  delay  in  making 
the  attempted  delivery. 

2.  Same— Pboof  of  Attempted  Deliveby. 

A  carrier,  when  sued  for  failure  to  deliver 
goods,  may,  to  relieve  itself  of  the  breach  set 
up  in  the  complaint  and  denied  by  tbe  general 
issue,  prove,  without  a  special  plea,  an  at- 
tempted delivery. 

3.  Same  —  Delivebt  at  Usual  Place  — 
Waives. 

The  unqualified  refusal  of  a  consignee  to 
receive  goods  tendered  it  by  the  carrier  is  a 
waiver  of  the  right  to  insist  on  a  delivery  at 
the  usual  place  of  delivery. 

4.  Same— Damages. 

Where,  In  an  action  against  a  carrier  for 
failure  to  deliver  goods,  the  carrier  proved  de- 
livery, which  was  not  accepted,  it  was  error 
to  include  in  the  judgment  for  the  consignee 
the  full  value  of  the  goods ;  the  recovery  being 
limited  to  the  damages  sustained  in  consequence 
of  the  goods  being  in  a  damaged  condition  and 
by  delay  In  making  tbe  attempted  delivery. 

Appeal  from  Circuit  Court,   Montgomery 
County;  1.  C.  Richardson,  Judge. 
"TO  be  officially  reported." 


Action  by  Lewis  D.  Montmollen  against 
the  Central  of  Georgia  Railway  Company. 
From  a  judgment  for  plalntlfl,  defendant 
appeals.    Reversed. 

Rehearing  denied  January  9,  190S. 

Charles  P.  Jones,  for  appellant  CL  H. 
Boquemore,  for  appellee. 

ANDBBSON,  J.  "A  faUnie  by  the  carrier 
to  deliver  goods  within  a  reasonable  time 
does  not  establish  a  conversion,  but  Is  a  mra-e 
breach  of  contract;  and  the  consig^nee  can- 
not refuse  to  accept  the  goods  on  the  ground 
of  the  delay  and  recover  their  full  value,  un- 
less the  delay  destroyed  the  value  of  tbe 
goods  entirely  or  caused  what  is  equivalent 
to  a  total  loss."  6  Am.  &  Eng.  Ency.  Law. 
221;  Hutchinson  on  Carriers,  t  775;  Galves- 
ton Bailroad  v.  Watson,  1  White  &  W.  Civ. 
Cas.  Ct  App.  {  813;  Shaw  v.  South  O.  B.  R. 
6  Blch.  Law  (S.  C.)  462,  57  Am.  Dea  76a  A 
mere  delay  being  no  conversion,  the  consignee 
must  receive  the  goods,  although  he  at  that 
time  has  no  use  for  them.  He  cannot  refuse 
to  accept  and  recover  the  full  value  of  the 
goods.  Baumbach  v.  G.  O.  &  8.  F.  Ry.  C«.. 
4  Tex.  Civ.  App.  650,  23  S.  W.  898.  And  the 
mere  fact  that  some  of  the  articles  shipped 
are  missing  does  not  Justify  the  consignee  in 
refusing  to  receive.  G.,  O.  ft  S.  F.  By.  Co.  v. 
Booton  (Tex.)  4  WlUson.  Civ.  Cas.  Ct 
App.  {  67,  15  S.  W.  502. 

In  the  case  at  bar,  the  defendant  at  tbe 
trial  proved  an  offer  to  deliver  the  box  of 
tools  personally  to  the  plaintiff  In  the  law 
office  of  Charles  P.  Jones,  which  the  plain- 
tiff admitted,  but  claimed  that  the  box  had 
been  broken  and  some  of  the  tools  were  miss- 
ing, and  that  he  refused  to  accept  what  was 
offered,  but  gave  no  reason  for  the  refusal. 
The  plaintiff  offered  no  proof  as  to  the  dam- 
age to  the  box,  or  of  the  articles  missing 
and  the  value  thereof,  and  which  was  Incum- 
bent upon  him.  The  defendant  proved  a  de- 
livery of  what  It  received,  and  if  In  a  dam- 
aged condition,  or  some  of  the  articles  were 
missing,  It  devolved  upon  the  plaintiff  to 
prove  these  facts  as  well  as  any  damage  for 
delay.  The  defendant  by  the  delivery  at- 
tempted to  relieve  Itself  of  the  breach  set 
up  in  the  complaint  and  which  had  been 
denied  by  tbe  plea  of  the  general  Issue,  and 
it  had  the  right  to  do  this  without  a  special 
plea. 

Plaintiff  contends  that  there  was  no  law- 
ful delivery,  in  that  It  was  not  at  the  usual 
place  of  delivery,  and  cites  a  modification 
of  the  common-law  requirement  as  to  deliv- 
ery. We  think  the  modification  is  Intended 
to  relieve  tbe  carrier  of  making  a  personal 
delivery;  but  whether  it  could  relieve  Itself 
by  a  delivery  at  a  place  other  than  its  freight 
depot  we  need  not  decide,  for  the  plaintiff 
by  his  unqualified  refusal  of  the  box  waived 
tbe  right  to  have  it  delivered  elsewhere. 

It  appears  from  the  record  that  the  trial 
judge  Included  In  tbe  Judgment  the  tuU  val- 
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ue  of  the  box  and  toola,  wtalcb  we  think  waa 
error. 
Reversed  and  remanded. 

McCLEIXAN,    O.    J.,  and    TYSON    and 
eiMPSON,  JJ..  concur. 


LUCAS  V.  STATE. 
(Bnpreme  Court  of  Alabama.    June  80,  1905.) 

1.  BuBOLABT— Indictment. 

An  indictment  for  burglary  of  a  chicken  or 
hen  house  need  not  allege  that  the  house  was 
specially  made  to  keep  such  goods,  merchandise, 
or  other  valuable  things. 

2.  Criminal  Law — Consolidation  of  Caub- 
Ks  FOB  Tbiaxi — Consent  of  Defendant. 

Where  several  indictments  were  brought 
againat  the  same  person  for  grand  larceny  and 
burglary,  it  was  not  error  to  oonsolidate  them 
(or  trial  by  the  consent  and  at  the  instance 
and  request  of  the  defendant. 

[Eld.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  (  1376.] 

3.  Same— Vebdict— Skntbnce. 

Where  several  Indictments  for  grand  lar- 
ceny and  burglary  are  tried  together,  and  each 
was  sufficient,  a  verdict  finding  defendant  guilty 
aa  charged,  and  a  sentence  no  greater  than  could 
have  been  imposed  on  any  one  of  the  indict- 
ments, are  not  available  to  reverse  the  judg- 
ment of  conviction. 

Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

"To  be  officially  reported." 

Ctaarles  Lucas  was  convicted  of  crime,  and 
appeals.    Affirmed. 

Hebearing  denied  January  9,  1908. 

Lu  A.  Sanderson,  for  appellant  Massey 
Wilson,  Atty.  Oen.,  for  the  State. 

DBNSON,  J.  The  defendant  was  at  the 
February  term,  1905,  of  Montgomery  city 
court.  Jointly  Indicted  with  one  Will  McCoo 
In  five  indictments,  and  was  tried  separately 
from  his  codefendant  All  of  the  indict- 
ments are  set  out  In  the  record,  and  are  num- 
bered 2,596,  2,697,  2,598,  2,599,  and  2,600,  re- 
spectively. Nos.  2,597  and  2,598  each  charge 
grand  larceny  and  conform  to  the  form  laid 
down  In  the  Code.  Form  62.  Nos.  2,596, 
2,699,  and  2,600  charge  burglary  of  a  chicken 
or  ben  bouse.  These  indictments  for  bur- 
glary are  attacked  upon  the  ground  that  they 
do  not  allege  that  the  chicken  bouse  was 
specially  made  to  keep  such  goods,  merchan- 
dise, or  other  valuable  things.  A  chicken 
or  ben  house  Is  a  building  which  is  of  a  per- 
manent and  substantial  kind,  and  is  well 
known  in  communities  where  poultry  is 
raised  as  the  building  in  which  chickens  and 
other  poultry  are  housed.  It  waa  not,  there- 
fore, necessary  It  should  be  described  in  the 
indictment  as  specially  constructed  or  made 
for  the  use  to  which  it  was  put  "The 
structures  that  must  be  thus  described  are 
those  of  a  temporary  character,  erected  for 
special  purposes,  or  occasions."  The  two  In- 
dictmenta  for  burglary  are  sufficient    Coda 


1886,  S  4417;  Stone's  Case,  63  Ala.  115; 
Smith's  Case,  140  Ala.  146,  37  South.  157. 

The  minute  entry,  after  the  formal  state- 
ment of  case  No.  2,596  against  the  defend- 
ant recites  that  "by  consent  and  at  the  in- 
stance and  requeat  of  the  defendant  this 
cause  submitted  to  the  same  Jury  and  at  the 
same  time  along  with  said  causes  numbered 
2,597,  2,598,  2,599,  and  2,600."  The  verdict 
of  the  jury  was  In  the  following  language, 
namely:  "We,  the  jury,  find  the  defendant 
Charles  Lucas,  alias  Charles  Brooks,  guilty 
as  charged."  Upon  the  verdict  the  defendant 
was  adjudged  guilty  as  charged  in  the  in- 
dictment and  was  formally  sentenced  to 
Imprisonment  In  the  penitentiary  for  a  term 
of  three  years.  At  a  sutraequent  day  of  the 
term  of  the  court  at  which  the  conviction  was 
had  the  defendant  moved  In  arrest  of  judg- 
ment One  of  the  grounds  of  the  motion 
was  tliat  the  defendant  was  put  to  trial  on 
five  separate  Indictments  at  the  same  time 
and  before  the  same  Jury,  and  that  two  of 
the  Indictments,  Nos.  2,597  and  2,598,  char- 
ged grand  larceny  of  different  goods  from 
different  parties  and  from  different  places, 
and  that  the  other  three,  Nos.  2,596,  2,599, 
and  2,600,  charged  burglary  from  different 
places. 

At  the  common  law  "two  or  more  offenses, 
committed  by  the  same  person,  may  be  In- 
cluded in  the  same  Indictment  In  difTercnt 
counts,  where  they  are  of  the  same  general 
nature,  and  belong  to  the  same  family  of 
crimes,  and  when  the  mode  of  trial  and  na- 
ture of  the  punislunent  are  also  the  same, 
although  they  may  be  punishable  with  dif- 
ferent degrees  of  severity."  Johnson's  Case, 
29  Ala.  62,  66  Am.  Dec.  883;  Mayo's  Case, 
80  Ala.  82;  Cawley's  Case,  87  Ala.  162; 
Oliver  Case,  Id.,  134 ;  Tanner's  Case,  02  Ala. 
1,  9  South.  613;  Miller's  Case,  45  Ala.  24; 
Horton's  Case,  53  Ala.  488;  Hornsby's  Case, 
94  Ala.  55,  10  South.  522;  Lowe's  Case,  134 
Ala.  154,  32  South.  273;  1  Bishop's  Criminal 
Procedure,  424,  426,  448.  Section  4913  of  the 
Code  of  1896  provides:  "When  offenses  are 
of  the  same  character  and  subject  to  the 
same  punlstmient  the  defendant  may  be  char- 
ged with  the  commission  of  either  In  the 
same  count  In  the  alternative."  Rose's  Case, 
117  Ala.  77,  23  South.  638;  Burdlne's  Case, 
25  Ala.  60;  Miller's  Case,  45  Ala.  24;  Horns- 
by's Case,  94  Ala.  65,  10  South.  622.  It  has 
been  expressly  held  that  burglary  and  grand 
larceny  may  be  joined  In  the  same  indict- 
ment Oordon's  Case,  71  Ala.  316;  Rose's 
Case,  117  Ala.  77,  23  South.  638 ;  Broughton's 
Case,  105  Ala.  103,  16  South.  912.  When 
offenses  are  so  charged,  the  court  will  not,  in 
advance  of  the  Introduction  of  the  evidence, 
compel  an  election;  nor  will  It  do  so  after 
the  introduction  of  the  evidence,  unless  it 
Is  made  to  appear  that  an  attempt  Is  made 
to  convict  the  defoidant  of  two  or  more  of- 
fenses growing  out  of  s^arate  and  distinct 
transactions.  Mayo's  Case,  30  Ala.  32 ;  But- 
ler's Case,  81  Ala.  87,  8  South.  181;  Tan- 
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ner'8  Case,  92  Ala.  1,  9  South.  613.  If  two 
or  more  felonies  of  a  kindred  nature  may 
be  duurged  in  different  conntB  In  tbe  same 
indictment,  then  It  mnat  follow  that  In  tbe 
first  Instance  tbe  grand  Jury  could  bare  prop- 
erly Joined  In  different  counts  In  tbe  same 
Indictment  against  tbe  defendant  tbe  five 
felonies  charged  separately  In  tbe  fire  indict- 
ments, and  In  that  event  tbe  defendant  would 
have  been  put  to  trial  on  tbe  Indictment  char- 
ging the  fire  felonies.  While  the  court  would 
have  had  no  antborlty,  against  tbe  objection 
of  the  defendant,  to  consolidate  separate 
cases  pending  against  the  defendant,  yet,  as 
tbe  record  affirmatlTely  shows  It  was  done 
at  tbe  Instance  and  request  of  the  defendant, 
he  cannot  now  be  heard  to  complain  at  tbe 
action  of  tbe  court  which  was  superinduced 
by  him.  The  maxim  "Consensus  tolUt  er- 
rorem"  applies  In  full  force.  Ex  parte  Win- 
ston, 62  Ala.  419;  Allen's  Case,  184  Ala.  159, 
82  South.  318 ;  Vaugban  t.  Smith,  69  Ala.  92. 

We  liaye  seen  that  all  tbe  indictments  are 
sufficient;  hence  tbe  verdict  is  supported, 
and  may  be  referred  to  either  one  of  tliem. 
It  also  afflrmatlvely  appears  that  only  one 
sentence  was  meted  out  to  the  defendant, 
and  this  sentence,  tliree  years'  Imprisonment 
in  tbe  penitentiary,  was  not  greater  than 
could  have  been  legally  imposed  under  any 
one  of  the  indictments.  Therefore  there  is 
nothing  in  the  verdict  and  sentence  available 
to  the  defendant  to  reverse  the  Judgment  of 
conviction.  Gawley's  Case,  87  Ala.  162; 
James'  Case,  104  Ala.  20,  16  South.  94; 
Samp8(m's  Gase^  107  Ala.,  on  page  80,  18 
South.  207. 

There  is  no  merit  in  the  ground  of  tlie  mo- 
tion which  relates  to  a  severance,  for  the 
reason  that  there  is  nothing  in  tbe  record 
upon  which  to  base  it  Curry's  Case,  120 
Ala.  366,  26  South.  237. 

Tb««  is  no  error  in  tbe  record,  and  the 
Judgment  of  conviction  must  be  affirmed. 

McCLELLAN,  O.  J.,  and  TYSON,  DOW- 
DELL,  SIMPSON,  and  ANDERSON,  JJ., 
concur. 


FIRST  NAT.  BANE  OF  MONTOOMERIT 

V.  CHANDLER. 
(Supreme  Court  of  Alabama.    June  80,  1906.) 

1.  Mastbb  AMD  Sebvant— Injttbikb  to  Sbbv- 
AKT— Ihookfktent    Sebvantb — Sklectior. 

In  an  action  for  injuries  to  a  servant  by 
the  negligence  of  an  alleged  incompetent  fellow 
servant,  plaintiff  is  bound  to  prove,  not  only 
the  servant's  incompetency,  but  that  it  was 
actually  known  to  tbe  master,  or  could  have 
been  discovered  by  the  exercise  of  reasonable 
care. 

[Ed.  Note. — For  cases  in  poipt,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  <  848.] 

2.  Samb— Evidence. 

The  incompetency  of  a  fellow  servant,  by 
which  plaintiff  was  injured,  may  be  shown  by 
proof  of  specific  acts  of  incompetency  brought 
to  Uis  knowledge  of  the  master,  or  by  showing 
them  to  have  been  of  such  a  nature,  diaracter, 


and  frsqaency  that  the  master  in  the  •xerrise 
of  due  care  must  have  known  thereof. 

[Ed.  Note. — For  cases  in  point,  see  toL  84, 
Cent  Dig.  Maatw  and  Servant  {  930.] 
8.  Same. 

Specific  acts  of  incompetency  of  a  fellow 
servant  cannot  be  shown  to  prove  that  the  serv- 
ant was  negligent  in  doing  or  omitting  the  act 
complained  of. 
4.  Sake— Pboziuatb  Cause. 

Incompetency  of  plaintiff's  fellow  servant 
Is  insufficient  to  charge  the  master  with  liability 
for  plaintiff's  injuries,  unless  such  incompe- 
tency was  the  proximate  cause  thereof. 

[EM.  Note. — For  cases  in  point  see  toL  34, 
Gent  Dig.  Master  and  Servant  {  361.] 

6.  Saick— HABircAX  Neouoehck. 

Negligence  of  a  servant,  sufficient  to  render 
the  master  negligent  in  retaining  him  in  his 
employ,  must  be  habitual,  rather  than  occa- 
sional. 

[Ed.  Note. — For  cases  in  point  see  voL  84, 
Gent  Dig.  Master  and  Servant  {  847.] 

6.  Same— AsatncED  Rise. 

Where  a  servant  has  equal  knowledge  with 
the  master  with  reference  to  the  incompetency 
of  a  fellow  servant,  and  notwithstanding  such 
negligence  continues  in  his  employment  without 
objection,  he  thereby  waives  the  negligence  in 
retaining  such  incompetent  servant  in  his  em- 
ploy. 

[Ed.  Note. — For  cases  in  point  see  toL  84, 
Gent  Dig.  Master  and  Servant,  (  600.] 

7.  Same— BuFLOTxaa'    LiABii.rrT  Aor— Cox- 

FLAINT. 

Where  a  complaint  for  injuries  to  a  servant 
by  the  negligence  of  an  alleged  incompetent 
fdlow  servant  averred  a  common-law  liability, 
resulting  from  the  master's  negligence  in  re- 
taining such  incompetent  servant  in  liis  employ 
with  knowledge  of  bis  incompetency,  the  com- 
plaint was  not  demurrable  for  failure  to  allege 
that  the  fellow  servant  had  any  superintendence 
Intrusted  to  him,  or  any  of  the  essentials  to  a 
recovery  under  the  employers'  liability  act  (Code 
1896,  «  1749). 

8.  Same. 

In  an  action  for  injuries  to  a  servant  by 
the  alleged  incompetency  of  a  fellow  servant  it 
was  not  necessary  that  the  complaint  in  char- 
ging negligoice  soould  state  the  quo  modo  or 
negative  the  fact  that  plaintiff  knew  of  the  in- 
competency of  such  servant  before  going  into 
the  place  of  danger,  where  he  was  injured. 

[Eld.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  H  846,  85a] 

9.  Saice— Neolioenob  of  Masteb. 

Where  a  complaint  for  injuries  to  a  servant 
charged  defendant  with  negligence  at  common 
iaw,  in  failing  to  Inform  Itself  of  the  unfitness 
of  plaintiff's  fellow  servant  it  was  not  necesaarr 
that  the  complaint  should  lay  such  failure  to 
some  person  intrusted  by  defendant  with  man- 
agement and  superintendence. 

10.  Saick  —  CoimtiBOTOBT  NxauoKNCs   or 
Servant. 

In  an  action  for  injuries  to  a  servant  b; 
the  negligence  of  a  fellow  servant  in  the  opera- 
tion of  an  elevator  while  plaintiff  was  at  work 
in  the  shaft  a  plea  alleging  that  plaintiff  stated 
that  he  would  be  through  in  a  few  minutes,  and 
tliat  it  was  nearly  an  hour  after  that  the 
accident  happened,  was  fatally  defective  for 
failure  to  aver  that  plaintiff's  statement  was 
made  to  the  elevator  operator  or  to  any  one 
else  authorised  to  act  thereon. 
U.  Sakk. 

Where  plaintiff,  before  going  into  an  deva- 
tor  shaft  to  make  repairs,  informed  the  elevator 
operator  not  to  descend  below  the  first  fioor, 
the  fact  that  pUintifl  thereafter  told  the  oper- 
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!  ator  he  might  deoceod  once  to  the  basement  for 
a  particular  purpose  did  not  authorise  him  to 

t.  continue  to  operate  the  eiavator  to  the  base- 
ment. 

12.  SAHB  — iROOKPCTEirT     SKBTANT— DlSOBB- 

oinfos  OF  Obdebs. 
The  fact   that   a   servant   claimed   to   be 
incompetent  and  disobeyed  his  master's  instrac- 
tions  was  competent  on  the  issue  of  the  serv- 
ant's incompetency. 
IS.  Afpbai.— PUADINO— Habmlbss  Bbbob. 

It  was  harmless  error  to  improperly  sustain 
a  demurrer  to  certain  pleas,  where  defeudant 
had  the  benefit  of  all  the  matters  set  up  therein 
under  pleas  remaining  in  the  record. 

[Ed.   Note. — For  cases  in  point,  see  voL  8, 
Ceot.  Dig.  Appeal  and  Error,  |  4094.] 

14.  Mabteb  and  Sebvant— Injttbixs  to  Sbbt- 
ant— pi.bading. 

In  an  action  for  injuries  to  a  servant  by 
the  alleged  incompetency  of  a  fellow  servant, 
pleas  averring  that  plaintiff  Iiad  knowledge  con- 
cerning such  fellow  servant's  ability  to  operate 
the  elevator,  by  which  plaintiff  was  injured, 
was  insufficient  for  failure  to  charge  plaintiff 
with  knowledge  of  the  incompetency  of  the 
operator,  due  to  carelessness  and  inattention. 

15.  BTIDBROB— INTOBMATIOM— EXFBBTS. 

A  question  as  to  whether  an  alleged  incom- 
petent servant  was  a  wide-awake,  attentive  boy 
during  the  time  he  was  engaged  in  his  duties 
was  not  objectionable  as  calling  for  the  opinion 
of  a  witness  who  was  not  an  expert. 

16.  MAfiTBB  AND  Sbbvant— iNjaBncs  TO  Sebt- 
ANT— Fkixow  Sbbvarib  —  Inooxfeibnot — 

EVIDENCB. 

Where  a  witness,  who  had  charge  of  a 
building,  had  been  instructed  by  defendant's 
president  to  look  after  the  operation  of  an 
elevator  and  take  charge  of  the  boy  operating 
it,  it  became  witness'  duty  to  report  the  eleva- 
tor boy's  misconduct  to  his  superior ;  and  hence 
evidence  that  witness  had  been  informed  of  the 
conduct  of  the  boy  was  admissible  in  an  action 
for  injuries  by  the  boy's  negligence. 

17.  SaHX— iNBTBUCTIORa. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, there  was  evidence  that  the  slipping  of  an 
elevator  brake,  alleged  to  have  caused  the  in- 
Jury,  was  caused  by  the  inattention  or  careless- 
ness of  the  elevator  boy,  an  instruction  that  if 
the  injury  was  caused  by  the  slipping  of  the 
brake  plaintiff  could  not  recover  was  properly 
tefnsed.  ' 
la  Samb. 

Where  an  elevator  boy  had  been  informed 
of  plaintiff's  intention  to  work  in  the  levator 
shaft,  and  had  been  directed  not  to  permit  the 
elevator  to  descend  below  the  first  floor,  but 
he  did  so,  causing  the  plaintiff's  injuries,  an 
instruction  tliat  if  another  had  been  instructed 
by  a  snperior  to  take  a  carpet  on  the  elevator 
to  the  basement,  and  he  told  the  elevator  boy  to 
run  the  elevator  to  the  basement,  which  he  did, 
then  plaintilTs  injury  was  not  caused  by  the 
incompetency  of  the  elevator  boy,  was  properly 
refuseid. 

19.  Sahb. 

Where  plaintiff  was  injured  by  the  opera- 
tion of  an  elevator  below  the  first*  floor  and 
against  plaintiff  while  he  was  in  the  shaft  in 
the  basement,  a  request  to  charge  hypothesized 
on  the  running  of  the  elevator  to  the  first  floor 
was  properly  refused. 

20.  Sahb. 

An  instruction  that  if  plaintiff's  injnir 
was  canaed  dther  by  hia  own  negligence  in  fail- 
ing to  take  precaution  for  his  own  safetv,  or 
by  the  negligmce  of  a  superior  servant  in  direct- 
ing another  servant  to  take  a  carpet  to  the  base- 
ment on  the  elevator,  or  by  his  fault  in  telling 
the  elevator  operator  to  take  him  to  the  base- 
ment, or  if  the  lnjni7  occurred  In  any  other 


way  than  by  the  negligence  of  the  elevator 
operator,  plaintiff  could  not  recover,  was  proper- 
ly refused. 

21.  Tbiai,  — Vebdiot— ConroBKiTT  to  CSoic- 

PLAINT. 

Where  there  were  counta  in  the  complaint 
that  claimed  more  than  the  amount  of  the 
verdict,  the  verdict  was  not  excessive  because 
it  was  for  a  sum  in  excess  of  that  claimed  in 
two  of  the  counts. 

22.  Dakaoes  —  EXOBSalYERBSS  —  Pebsohai. 
INJUBIEB. 

Where  plaintiff  suffered  great  mental  an- 
guish and  physical  i>ain  from  his  injuries  sus- 
tained, which  were  permanent  in  character 
and  such  as  would  incapacitate  him  from  per- 
forming manual  labor  in  the  line  of  bis  business, 
a  verdict  for  $3,500  was  not  excessive.  . 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  t  872.] 

Appeal  from  Olty  Oonrt  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  offldally  reported." 

Action  by  Charles  H.  Chandler  against  the 
First  National  Bank  of  Montgomery.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Rehearing  denied  January  6,  1906. 

The  appellee  was  employed  by  the  appel- 
lant to  do  Bome  work  In  the  elevator  shaft  be- 
tween the  first  floor  and  the  basement  of  the 
bank  building,  and,  after  notifying  the  ele- 
vator boy  that  he  had  gone  to  work  and  not 
to  bring  the  elevator  down  to  the  first  floor 
any  more  until  so  notified,  he  l)egan  his  task, 
and  while  working  at  It  the  elevator  was 
brought  down  by  the  elevator  boy  and  appel- 
lee was  stn]<&  by  the  elevator,  crushed, 
bruised,  and  otherwise  injured.  The  com- 
plaint contained  18  connta,  of  which  counta 
2  and  10  were  stricken  on  the  plaintifTs  mo- 
tion. 

The  first  count  was  In  words  and  figures 
as  follows:  *^rhe  plaintiff  claims  of  the  de- 
fendant, a  corporation  under  the  banking 
laws  of  the  United  States,  the  sum  of  $15,000 
damages,  for  this:  That  on  the  22d  day  of 
January,  1903,  the  defendant  was  in  the  pos- 
session and  control  of  a  certain  bnildlng,  to 
wit,  a  six-story  building  on  Commerce  street, 
on  the  first  floor  of  which  it  conducted  Ite 
business  of  banking,  and  on  the  other  floors 
of  which  were  rooms  which  It  rented  for  of- 
fices and  other  purposes.  That  there  bad 
beoi  oonstmcted  in  said  building,  and  de- 
fendant was  operating  on  said  22d  day  of 
January,  1908,  a  certain  car,  called  an  'ele- 
vator,' which  ascended  and  descended  verti- 
cally In  what  was  and  is  known  as  an  'ele- 
vator shaft,'  and  conveyed  said  tenante  and 
other  persons  uq  and  down  from  floor  to  floor 
In  said  building.  That  said  elevator  was  at 
the  date  aforesaid  in  charge  of  and  operated 
by  one  Archibald  Lewis,  who  was  employed 
by  defendant  for  said  purpose,  and  whose 
duty  It  was  by  means  of  appliances  in  said 
car  to  apply  and  disconnect  the  motive  power 
as  occasion  required  and  as  he  might  desire 
the  same  to  ascend  or  descoid.  That  on 
the  date  aforesaid  plaintiff  was  employed  by 
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defendant  to  perform  certain  mechanical  la- 
bor in  tbe  shaft  or  well  of  said  elevator  be- 
low the  ground  floor  of  said  building,  and  pur- 
suant to  said  employment  plaintiff  on  said 
date  was  engaged  In  performing  said  labor  In 
said  shaft  or  well  at  the  place  aforesaid. 
That  while  be  was  so  engaged  In  said  work 
at  said  time  said  Lewis  was  then  and  there 
In  charge  of  and  operating  said  elevator  as 
aforesaid,  and  negligently  caused  tbe  same 
to  descend  into  said  shaft  to  tbe  place  where 
plaintiff  was  so  at  work,  upon  plaintiff, 
whereby  his  body,  to  wit,  shoulders  and  chest, 
were  crushed,  bruised,  and  injured.  Plain- 
tiff avers  that  said  Lewis,  who  was  so  in 
charge  of  said  elevator  at  said  time  and  place 
as  aforesaid,  was  Incompetent  to  operate  the 
same,  by  reason  of  carelessness  and  inatten- 
tion to  his  said  duties,  and  that  plalntUTs 
said  injuries  were  caused  by  said  incompe- 
tence ;  and  plaintiff  avers  that  at  and  before 
the  time  when  plaintiff  was  so  injured  said 
defendant  was  informed  of  said  incompeten- 
cy of  said  Lewis,  and  tbat  witli  such  in- 
formation '  it  negligently  retained  and  em- 
ployed said  Lewis  In  such  position.  Plain- 
tiff avers  that  be  has  suffered  great  mental 
anguish  and  physical  pain  because  of  said 
injury,  and  has  suffered  special  damages,  in 
that  said  injuries  are  of  a  permanent  char- 
acter, and  now  prevent,  and  will  in  future  in- 
capacitate, plaintiff  from  engaging  in  man- 
ual labor  in  the  line  of  bis  business  as  a 
Joiner  and  cabinet  maker,  or  other  bard  la- 
bor, for  a  livelihood,  wherefore  be  brings 
tbis  suit" 

The  third  count  was :  "Plaintiff  claims  of 
the  defendant  the  sum  of  $15,000  as  damages, 
and  adopts  as  a  part  of  this  count,  and  re- 
aflSrms  and  again  alleges,  all  the  averments 
of  the  first  count  down  to  the  averment  of 
incompetency  of  said  employ^,  Archibald  Lew- 
is. And  in  place  of  said  last-mentioned  aver- 
ment, and  all  tbat  follows  It  In  said  count, 
plaintiff  alleges  that  said  Archibald  Lewis, 
who  was  BO  employed  by  defendant  to  operate 
said  elevator  car,  was  at  tbe  time  aforesaid 
incompetent  to  safely  operate  the  same  by 
reason  of  bis  carelessness  and  inattention 
to  bis  duties  in  tbat  respect,  and  that  his 
incompetmcy  was  known  to  defendant  at 
and  before  the  time  of  plaintiff's  said  In- 
jury ;  and  plaintiff  avert  that,  notwithstand- 
ing defendant  so  knew  of  tbe  Incompetency 
of  said  Lewis,  It  retained  him  in  its  em- 
ployment to  operate  said  elevator.  Plaintiff 
further  avers  tbat  it  was  because  of  said  in- 
competency tbat  said  Lewis  negligently 
caused  said  elevator  to  descend  in  said  shaft, 
to  the  injury  of  plaintiff  as  aforesaid." 

Tbe  fourth  count  was  withdrawn. 

Tbe  fifth  count  was  the  same  as  tbe  first 
count  down  to  and  Including  the  words  "was 
engaged  In  performing  said  labor  In  said 
shaft  or  well  at  the  place  aforesaid,"  and 
adds:  "That  while  he  was  so  engaged  In 
said  work  at  said  time  and  place  said  le- 


vator car  descended  dovm  said  shaft  upon 
plaintiff,  whereby  be  was  greatly  injured. 
Plaintiff  avers  that  the  descent  of  said  ele- 
vator car  upon  him  as  aforesaid  was  caused 
by  the  negligence  of  said  Lewis,  who  was  in 
the  service  or  employment  of  tbe  defendant, 
and  who  bad  at  said  time  superintendence  of 
said  car  and  the  motive  power  by  which  tbe 
same  was  operated  as  aforesaid,  and  was  so 
caused  "while  said  Lewis  was  in  the  exer- 
cise of  such  superintendence." 

The  sixth  count  was  tbe  same  as  tbe 
first  cotut  down  to  and  including  tbe  words, 
"his  shoulders  and  chest  were  crushed,  bruis- 
ed and  Injured,"  and  adds:  "Plaintiff  avers 
tbat  said  injury  was  caused  by  reason  of  the 
negligence  of  A.  M.  Baldwin,  who  was  in  the 
service  or  employment  of  the  defendant,  and 
who  bad  superintendence  of  tbe  person 
operating  said  elevator  Intrusted  to  talm 
whilst  in  tbe  exercise  of  such  superintend- 
ence." 

Tbe  seventh  count  was  tbe  same  as  tlie 
first  count  down  to  and  Including  tbe  words 
"tbat  on  tbe  date  aforesaid  plaintiff  was  em- 
plojed  by,"  and  adds  In  the  place  of  tbe 
word  "defendant"  tbe  words  "A.  M.  Baldwin, 
who  was  president  of  tbe  defendant  corpo- 
ration," and  then  continues  as  in  the  first 
count  to  tbe  end  of  same. 

Tbe  eighth  count  was  the  same  as  the  first 
count  down  to  and  Including  the  words  "his 
shoulders  and  chest  were  crashed,  bruised 
and  injured"  and  adds  the  words:  "Plain- 
tiff avers  tbat  said  Injury  was  caused  by  tbe 
negligence  of  A.  &£.  Baldwin,  who  was  then 
in  the  employment  of  tbe  defendant,  and  to 
whose  orders  or  directions  tbe  plaintiff  at 
the  time  of  bis  Injury  was  bound  to  con- 
form and  did  conform,  and-  tbat  said  Injury 
to  plaintiff  resulted  from  bis  having  so 
conformed.  And  plaintiff  avers,  as  a  part 
of  each  count  of  the  foregoing  complaint 
numbered  2,  3,  5,  6,  and  8,  that  be  has  be- 
cause of  said  Injury  suffered  great  mental 
anguish  and  physical  pain,  and  has  sustained 
special  damages  in  tbis:  Tbat  said  Injuries 
are  permanent,  and  now  prevent  and  will  In 
future  Incapacitate  plaintiff  from  engaging 
In  manual  labor  In  tbe  line  of  bis  vocation, 
to  wit,  mechanical  labor  as  a  Joiner  and 
cabinet  maker,  or  other  profitable  employ- 
ment." 

The  ninth  count  was  tbe  same  as  the 
first  count  down  to  and  including  tbe  words 
"his  shoulders  and  chest  were  crushed, 
bruised,  .and  Injured,"  and  adds  the  words: 
"And  plaintiff  avers  tbat  said  Archibald 
Lewis,  who  was  so  in  charge  of  said  elevator 
at  said  time  and  place,  was  incompetent 
safely  to  operate  the  same  by  reason  of  his 
carelessness  and  inattention  to  bis  said 
duties,  and  that  plaintiff's  said  Injuries  were 
caused  by  said  Incompetence.  Plaintiff  avcw 
that  the  defendant  could,  by  tbe  exercise  of 
reasonable  diligence  at  and  before  the  time 
said  Injury  occurred,  and  in  time  to  bare 
averted  tbe  same,  have  Informed  Itself  of 
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t  the  nnfltnefla  of  said  Ijcwla,  by  reason  of  his 
•  carelessness  and  Inattention  to  bis  said 
<■  duties,  to  be  intrusted  wltb  tbe  performance 
'  of  tbe  thing.  But  plaintiff  avers  tbat  tbe 
''  defendant  negligently  failed  to  Inform  Itself 
''  of  said  incompetency  of  Its  said  employ^. 
-  and  retained  said  Lewis  in  its  employment, 
'-  to  the  Injury  of  the  plaintifT  as  aforesaid." 
I  The  eleventh  count:    "Plaintiff  claims  of 

the  defendant  the  furtber  sum  of  $15,000  as 
damages  for  this:  That  defendant  on  tbe 
22d  day  of  January,  1003,  was  the  owner  of 
'  a  certain  building  on  Commerce  street  In  the 
I  city  of  Montgomery,  Ala.,  known  as  the 
'First  National  Bank  Building,'  which  was 
several  stories  high,  and  was  causing  to 
be  operated  a  passenger  elevator  to  carry 
persons  from  one  floor  to  another,  and  prior 
to  said  date  one  Archibald  Lewis  was  and 
bad  been  in  charge  of  and  operating  said 
elevator.  Tbat  said  T.«w1b  was  incompetent 
to  operate  or  have  charge  of  the  same,  be- 
cause of  bis  carelessness  and  inattention  to 
his  duty.  That  on  the  22d  day  of  January, 
1903,  plaintiff  was  employed  by  the  defend- 
ant to  perform  certain  work  In  the  shaft  In 
which  said  elevator  was  worked  and  operat- 
ed. That  while  plaintiff  was  so  employed 
said  I^wls  negligently  caused  or- permitted 
said  elevator  to  descend  Into  said  shaft  to  tbe 
place  where  plalntlfF  was  working  under  his 
said  employment,  and  upon  plaintifT,  where- 
by bis  body  was  greatly  crushed,  bruised, 
and  otherwise  injured.  Plaintiff  avers  tbat 
said  Lewis  was  so  careless  and  inattentive 
In  tbe  matter  of  tbe  discharge  of  bis  said 
duties  tbat  he  was  an  Incompetent  and  unfit 
person  to  leave  in  charge  of  the  same  while 
plaintiff  was  so  at  work  In  the  shaft  of 
said  elevator,  and  tbat  by  the  use  of  reason- 
able diligence  tbe  defendant  could,  in  time 
to  bave  averted  said  injury,  have  ascertain- 
ed tbe  fact  of  such  Incompetence;  but  plain- 
tiff avers  tbat  said  defendant  negligently  fail- 
ed to  discover  the  fact  of  such  incompetency, 
and  left  said  Lewis  in  charge  of  said  elevator 
while  plaintiff  was  so  at  work  as  aforesaid, 
whereby  plaintiff  was  injured  as  aforesaid. 
And  plaintiff  avers  as  parts  of  each  of  the 
foregoing  counts  numbered,  respectively,  9 
and  11,  tbat  be  has,  because  of  said  injury, 
suffered  great  mental  anguish  and  physical 
pain,  and  has  sustained  special  damage  In 
that  said  Injury  is  of  a  permanent  character, 
and  now  prevents  and  will  in  future  In- 
capacitate plaintiff  from  engaging  in  manual 
labor  In  bis  vocation  as  a  Joiner,  cabinet 
niaker,  and  carpenter,  or  other  profitable 
employment" 

Twelfth  connt:  "Plaintiff  claims  of  tbe 
defendant  the  farther  sum  of  $15,000  as  dam- 
ages, for  this:  Tbat  on  tbe  22d  day  of  Jan- 
nary,  1908,  defendant  was  maintaining  and 
operating  an  elevator  for  the  carriage  of 
passengers  In  Its  building  on  Commerce  street, 
in  the  city  of  Montgomery,  Ala.,  known  as  the 
First  National  Bank  Ballding,  wbicb  said 


elevator  was  then  and  there  In  charge  of  and 
operated  by  one  Archibald  liOwla,  who  was 
employed  for  that  purpose  by  the  defendant. 
That  on  22d  day  of  January,  1908,  while 
plaintiff  was  In  tbe  shaft  of  said  elevator, 
where,  timder  employment  of  tbe  defendant, 
be  was  engaged  in  certain  work  In  said  ele- 
vator shaft  said  Lewis  negligently  caused, 
or  permitted  said  elevator  to  descend  In  said 
shaft  upon  tbe  body  of  plaintiff,  whereby 
plaintiff  was  greatly  Injured.  Plaintiff  avers 
that  said  Archibald  Lewis  was  at  said  time 
Incompetent  to  discbarge  bis  said  duties  with 
which  be  was  intrusted,  and  tbat  plaintiff's 
said  Injuries  resulted  from  sach  Incompe- 
tence. That  said  defendant  then  knew,  or 
with  tbe  exercise  of  reasonable  diligence  could 
bave  known,  of  tbe  Incompetency  of  said 
Lewis." 

The  thirteenth  count  was  tbe  same  as  the 
twelfth  count  down  to  and  Including  the 
words,  "PlaintlfTs  said  injuries  resulted  from 
such  incompetence,"  and  adds:  "Plaintiff' 
avers  that  said  Archibald  Lewis  was,  by 
reason  of  his  inexperience  and  yonthfulness, 
incompetent  to  have  the  charge  of  and  to 
operate  said  elevator  at  the  time  he  was  em- 
ployed so  to  do  by  defendant,  and  that  said 
defendant  negligently  employed  said  Lewis  to 
perform  said  duties  without  exercising  rea- 
sonable care  to  ascertain  his  fitness  and  com- 
petency to  discharge  the  same;  and  plaintiff' 
avers,  as  parts  of  the  separate  connts  num- 
bered 12  and  13,  that  said  Injury  to  plalntllT 
by  reason  of  the  descent  of  said  elevator  upon 
him  consisted  of  bruising,  crushing,  straining, 
and  Injuring  bis  body,  including  his  neck, 
shoulders,  and  chest,  with  resulting  inflamma- 
tion and  stiffness  of  his  neck,  whereby  plain- 
tiff has  suffered  great  physical  pain  and 
mental  anguish,  and  has  sustained  permanent 
Injury,  In  this:  Tbat  he  is  now  and  will  be 
In  the  future  Incapacitated  from  engaging 
In  manual  labor  of  bis  vocation  of  carpenter. 
Joiner,  and  cabinet  maker,  or  other  mannal 
labor  whereby  plaintiff  can  gain  a  livelihood. 
Tbat  as  a  result  of  said  injury  plaintiff  has 
Incurred  a  liability  of  $250  as  reasonable  fees 
for  medical  and  surgical  attention,  medlcinee, 
etc. ;  and  plaintiff  has  thereby  been  prevented 
from  pursuing  his  usual  means  of  livelihood, 
and  thereby  deprived  of  the  earnings  whlcb 
would  have  accmed  therefrom,  to  wit,  $2,000, 
for  all  of  which  plaintiff  sues." 

The  defendant  assigned  many  grounds  of 
demurrer  to  the  several  connts  of  the  com- 
plaint To  cotint  1  we  find  tbe  following: 
"(1)  It  counts  on  Injury  to  the  plaintiff  by 
the  negligence  of  a  fellow  servant  and  it  is 
not  alleged  that  tbe  fellow  servant  whose 
negligence  caused  the  Injury  had  any  superin- 
tendence Intrusted  to  him,  and  tbat  said 
negligence  occurred  while  the  servant  was  in 
the  exercise  of  said  superintendence.  (2) 
It  connts  on  Injury  by  tbe  negligence  of  the 
fellow  serrant  and  it  is  not  alleged  that  tbe 
plaintiff  was  bound  to  conform  or  did  con- 
form to  tbe  orders  or  directions  of  the  fel- 
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low  fsenrant  at  the  time  of  injury,  nor  is  It 
alleged  tbat  the  injury  resulted  from  plain- 
tiff's having  conformed  to  the  orders  or  di- 
rections of  a  fellow  servant  (3)  It  counts  on 
injury  by  the  negligence  of  a  fellow  servant, 
and  does  not  allege  that  the  injury  was  caus- 
ed by  reason  of  the  act  or  omission  of  a  fellow 
servant  done  or  made  in  obedience  to  the 
rales  or  regulations  or  by-laws  of  the  master. 
(4)  It  is  not  alleged  tbat  the  Injury  was  caus- 
ed by  reason  of  the  act  or  omission  of  a  fel- 
low servant  done  or  made  in  obedience  to  a 
particular  Instruction  given  by  any  person 
delegated  with  the  authority  of  the  master 
In  that  behalf.  (4%)  No  liablUty.  (S)  It  is 
not  alleged  that  the  elevator  car  was  upon 
any  railroad  or  upon  any  part  of  the  track 
of  a  railroad.  (6)  It  is  not  alleged  tbat  said 
elevator  was  operated  below  the  ground  floor 
of  said  building  to  where  plaintiff  was  at 
work,  but  only  up  and  down  the  six  stories 
of  the  building.  (7)  It  is  not  alleged  tbat  de- 
fendant had  employed  or  instructed  said 
licwis  to  operate  said  elevator  below  the 
ground  floor  of  said  building,  where  plaintiff 
was  at  work,  or  that  it  knew  the  said  Lewis 
was  so  operating  It  (8)  It  Is  not  alleged  that 
plaintiff  informed  the  defendant  that  Lewis 
was  incompetent  to  operate  said  elevator  by 
reason  of  the  matters  alleged  prior  to  his  In- 
jury, nor  is  It  alleged  that  plaintiff  knew 
tbat  defendant  had  such  information  prior 
to  tbe  injury.  (9)  It  Is  not  alleged  that 
Lewis  was  in  charge  of  or  operating  tbe  ele- 
vator when  the  injury  occurred.  (10)  It  is  not 
alleged  that  the  injury  was  caused  by  defend- 
ant's employing  and  keeping  in  his  employ- 
ment said  Lewis,  who  was  incompetent,  al- 
though it  is  alleged  that  the  Injury  resulted 
because  of  the  incompetency  of  said  Lewis. 
(11)  It  does  not  appear  whether  the  cause  of 
action  is  based  upon  the  negligence  of  Lewis, 
tbe  incompetency  of  Lewis,  or  the  negligence 
of  the  defendant  in  keeping  Lewis  In  its 
employment  (12)  It  is  not  alleged  that 
plaintiff,  before  going  into  the  shaft  did  not 
know  that  Lewis  was  Incompetent.  (13)  It  Is 
not  alleged  that  the  defendant  knew  of  Lewis' 
incompetency  long  enough  before  the  action  to 
act  on  said  knowledge."  (14)  A  combination 
of  grounds  1,  2,  3,  4,  6,  above  assigned.  "(16) 
It  Is  not  alleged  that  said  Injury  was  caused 
by  the  negligence  of  any  one  in  the  employ  of 
defendant,  charged  with  the  duties,  doing  or 
not  doing  the  acts,  or  anything  with  failure 
to  do  or  not  to  do  which  Is  charged  as  a 
cause  of  the  Injury.  (16)  Because  it  is  not 
alleged  that  any  person  in  the  employ  of  tbe 
master,  who  was  intrusted  by  the  master 
with  the  superintendence  of  said  elevator  or 
Its  operation,  knew  or  had  information  of 
the  incompetency  of  said  Lewis  and  neglected 
to  discharge  it  although  It  Is  alleged  that  the 
defendant  had  knowledge  tbat  Lewis  was 
incompetent  and  with  such  knowledge  em- 
ployed or  retained  him."  (17)  Same  as  the 
sixteenth,  except  that  "it  Is  not  alleged  tbat 
Lewis  was  retained  in  the  employment  of  the 


defendant  by  the  act  or  omission  of  any 
person  in  the  service  of  the  mast^  done  or 
made  in  obedience  to  particular  instructions 
of  any  person  delegated  with  authority  of 
the  master  in  that  behalf."  (18)  Same  as  the 
seventeenth.  "(19)  It  Is  alleged  that  said  in- 
jury was  caused  by  the  negligence  of  the  de- 
fendant and  not  by  the  negligence  of  any 
named  servant  of  the  defendant  (20)  It  is 
alleged  that  defendant  knew  that  the  plain- 
tiff was  in  the  shaft  but  it  is  not  alleged  that 
this  was  known  to  any  particular  person  in 
the  employ  of  the  master  who  bad  any  super- 
intendence intrusted  to  him,  and  that  said 
Injury  was  done  by  the  negligence  of  such 
servant"  (21,  22,  and  22i^)  In  effect  tbe 
same  as  (20),  with  slight  change  of  verbiage. 
"(23)  It  is  not  alleged  that  Lewis  knew  that 
plaintiff  was  at  work  in  tbe  elevator  abaft 
at  the  time  Lewis  caused  said  elevator  to 
descend  into  said  shaft  upon  plaintiff.  (24) 
It  Is  alleged  that  Lewis  was  incompetent  by 
reason  of  carelessness  and  inattention  to 
duty,  and  tbat  said  Injury  was  caused  by  his 
incompetency,  which  is  but  another  form  of 
charghig  negligence  on  tbe  part  of  Lewis 
for  which  defendant  is  not  shown  to  be  liabl& 
(25)  Carelessness  and  inattention  Is  negli- 
gence, and  not  incompetency,  and  said  count 
does  not  show  defendant  liable  for  the  negli- 
gence of  Lewis.  (25%)  Said  count  does  not 
show  that  tbe  defendant  knew  of  Lewis'  In- 
competency or  bad  information  thereof.  (26) 
It  Is  not  shown  that  the  Injury  allied  was 
the  proximate  result  of  the  negligence  com- 
plained of.  (26a)  For  aught  tbat  ai^iears  the 
plaintiff  had  no  right  to  be  in  said  elevator 
shaft  (26b)  For  aught  that  appears  plain- 
tiff was  trespassing  in  said  elevator  shaft 
(26c)  There  was  no  allegation  tbat  plaintiff 
was  in  the  employ  of  defendant" 

Demurrers  26a,  26b,  and  26c  were  Inter- 
posed to  tbe  second  count  and  as  th^  are 
reassigned  to  other  counts  we  set  them  out 
The  same  grounds  were  assigned  to  tbe  third 
count  as  to  first  and  second.  To  the  fourth 
count  tbe  same  grounds  were  interposed  as 
to  the  first  and  second,  but  this  count  was 
withdrawn.  Same  grounds  were  interposed 
to  the  fifth  count  and  to  the  sixth  count  as  to 
first  count  with  additional  grounds  to  sixth 
count  as  follows:  "(1)  It  is  not  alleged  tbat 
Lewis  negligfflitly  caused  or  allowed  the  ele- 
vator to  descend  upon  tbe  plaintiff.  •  •  • 
(3)  It  does  not  appear  bow  the  neglig^ice  of 
Baldwin  caused  tbe  Injury,  and  (4)  tbe  said 
cotmt  is  inconsistent  and  contradictory,  in 
that  it  alleges  tbat  Lewis,  In  operating  the 
elevator  car,  caused  It  to  descend  upon  plain- 
tiff, and  tbat  the  Injury  was  caused  by  the 
negligence  of  Baldwin.  (5)  It  does  not  ap- 
pear that  Baldwin  knew  tbe  plaintiff  was  In 
tbe  elevator  shaft  (6)  It  does  not  appear 
whether  the  negligence  of  Baldwin  consisted 
in  employing  or  retaining  Lewis,  or  in  fall- 
ing to  instruct  Lewis  as  to  plalntltTs  position, 
or  some  Instruction  given  to  Lewis,  or  his 
failure  to  give  instruction  to  Lewis,  or  In  hla 
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fallnre  to  have  said  elevator  In  repair,  or 
really  tn  what  the  negligence  consisted."  De- 
innrren  containing  practically  tbe  same 
grounds  were  Interposed  to  the  other  counts 
of  the  complaint,  and  there  were  demurrers 
to  the  whole  complaint,  alleging  a  joinder  of 
coonts  seeking  to  recover  npon  the  common- 
law  liability  of  the  defendant  with  counts 
seeking  to  recover  npon  the  statutory  liabilily 
of  the  defendant  stated  in  several  ways. 

The  defendant  interposed  a  number  of  pleas 
to  the  several  counts  of  the  complaint,  but 
these  need  not  be  set  out,  as  the  substance 
of  the  ones  under  consideration  is  sufficiently 
set  forth  in  the  opinion.  The  fourth  ground 
of  demurrer  interposed  to  the  fourth  plea, 
and  reassigned  as  to  the  tenth  plea,  Is  as 
follows:  "It  is  not  alleged  in  said  plea  that 
plaintiff  knew  of  the  incompetency  of  the 
elevator  boy.  The  pleas  referred  to  were  an 
attempt  to  set  up  contributory  negligence 
and  assumption  of  risks  in  going  into  the 
elevator  shaft,  without  alleging  that  at  the 
time  plaintiff  went  Into  the  shaft  to  work  he 
knew  of  the  incompetency  of  the  elevator 
boy." 

Murphy,  Introduced  as  a  witness  by  the  de- 
fendant, testified  in  response  to  questions  by 
plaintiff's  attorn^  as  follows:  "It  Is  a  fact 
that  tenants  complained  to  me  that  Archie 
read  on  the  elevator,  and  that  he  was  sleepy 
and  drowsy  when  standing.  Mr.  Ball  com- 
plained to  me  once  or  twice.  I  think  this 
was  after  the  injuries  of  Mr.  Chandler ;  may- 
be before.  The  tenants  said  he  was  sleep- 
ing several  times  and  reading  books."  The 
defendant  asked  to  exclude  this  testimony, 
and  the  court  declined  to  do  so. 

Charges  1  to  6  were  the  affirmative  charges 
with  hypothesis  as  to  the  several  counts  of 
the  complaint  Charge  7:  "If  the  Jury  be- 
lieve from  the  evidence  in  this  case  that  the 
Injury  to  the  plaintiff  was  caused  by  the 
brake  slipping,  then  the  plaintiff  cannot  re- 
cover." Charge  8:  "If  the  jury  believe  from 
the  evidence  in  this  case  that  Lewis  received 
Instructions  not  to  run  the  elevator  below  the 
second  floor  of  the  building  and  was  obeying 
said  instructions,  and  that  while  Lewis  was 
obeying  said  Instructions  the  plaintiff  told 
Lewis  that  the  elevator  could  be  brought 
down  and  that  it  would  not  Interfere  with 
the  plaintiff  (or  words  to  that  effect),  and 
farther  believe  that  Lewis,  after  be  told  him 
as  above  (if  the  jury  believe  the  plaintiff  told 
Lewis  as  above),  continued  to  operate  said 
elevator  below  the  second  floor  until  plaintiff 
was  injured,  then  the  plaintiff  cannot  re- 
cover." Charge  9:  "If  the  jury  believe  from 
the  evidence  that  the  injury  to  the  plaintiff 
was  caused  either  by  his  own  neglect  in 
failing  to  take  precautions  for  his  safety,  or 
If  the  jury  believe  that  the  Injury  to  the 
plaintiff  was  caused  by  the  neglect  of  Murphy 
in  telling  Bryant  to  take  the  carpet  to  the 
basement  «i  the  elevator,  or  by  the  fault  of 
Bryant  In  telling  the  said  Lewis  (U  he  did  tell 


him)  that  Murphy  said  for  Lewis  to  take  him 
to  tJbe  basement,  or  if  the  jury  believe  said 
injury  was  caused  in  any  other  way  than  by 
the  neglect  of  Lewis,  the  plaintiff  cannot  re- 
cover, and  the  verdict  must  be  for  the  de- 
fendant" Charge  10:  "If  the  Jury  believe 
from  the  evidence  that  the  said  Lewis  was  In- 
structed not  to  operate  the  elevator  below  the 
floor,  and  that  Lewis  obeyed  said  In- 
structions until  Mr.  Pelzer  came,  and  if  the 
jury  believe  from  the  evidence  that  when  Pel- 
zer came  plaintiff  told  the  elevator  boy  that 
the  elevator  could  be  brought  down  without 
interfering  with  him  (plaintiff),  and  if  they 
farther  believe  that  thereafter  said  Lewis 
continued  to  operate  said  elevator  down  to 
the  first  floor  until  the  plaintiff  was  Injured, 
and  the  plaintiff  said  nothing  further  to 
Lewis  as  to  how  far  down  to  operate  the 
elevator,  the  plaintiff  Is  not  entitled  to  a  ver- 
dict" Charge  11:  "If  the  jury  believe  from 
the  evidence  that  Joe  Bryant  was  told  by 
Belton  Murphy  to  take  a  rug  or  carpet  on  the 
elevator  to  the  basement  and  that  Joe  Bryant 
wait  to  the  elevator  and  told  the  elevator 
boy,  Lewis,  that  Belton  Mtuphy  said  for  him 
(Lewis)  to  take  tiim  (Bryant)  to  the  basement 
and  in  pursuance  of  what  Bryant  said  Lewis 
ran  the  elevator  down  to  the  basement  then 
the  Injury  to  the  plaintiff  was  not  caused  by 
the  Incompetency  of  Lewis,  and  the  plaintiff 
cannot  recover." 

The  evidence  tended  to  show  that  the  plain- 
tiff was  employed  by  the  defendant  bank  to 
do  some  work  In  its  elevator  shaft  between 
the  basement  floor  and  the  first  floor  of  the 
bolldlng,  and  he  notified  the  elevator  boy 
that  he  was  going  down  to  work  and  not  to 
bring  the  elevator  down  any  more ;  that  Mr. 
Pelzer  came  In  the  building  and  desired  to 
use  the  elevator,  and  plaintiff  told  the  ele- 
vator boy,  Lewis,  that  he  could  bring  the 
elevator  down  that  time,  bat  not  to  do  so 
any  more  until  plaintiff  gave  him  notice  that 
he  was  through.  Plaintiff  was  at  work  on 
a  stepladder  when  the  elevator  came  down 
and  crushed  him.  There  was  evidence  pro 
and  con  as  to  the  Incompetency  of  the  ele- 
vator boy  and  as  to  the  knowledge  of  this 
incompetency  of  the  elevator  t)oy  on  the  part 
of  the  employer,  the  defendant  bank.  The 
jury  rendered  the  verdict  for  plaintiff,  as- 
sessing his  damages  at  |3,S00.  After  ver- 
dict but  before  judgment  was  rendered  there- 
on, the  following  motion  was  made  by  the 
def«idant:  "The  defendant  objects  to  the 
rendition  of  the  Judgment  upon  the  verdict 
rendered  for  the  reason  that  counts  1.  3, 
and  9  claim  damages  to  the  amount  of 
$15,000,  and  counts  12  and  13  claim  damages 
to  the  amount  of  |2,000,  and  the  verdict  Is  a 
general  verdict  of  13,500,  without  stating 
upon  which  count  or  counts  it  is  based,  and 
because  |2,000  is  claimed  in  counts  12  and 
13,  and  the  verdict  is  for  $3,500,  without 
stating  upon  which  count  It  is  founded." 
This  motion  was  overruled  by  the  court  and 
the  defendant  excepted.    Charges  7  to  11. 
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Indosiye,  and  1  to  6,  IncliudTe,  were  refused 
to  tile  defendant 

Thomas  H.  Watts  and  Rusbton  &  Coleman, 
for  appellant  J.  M.  Chilton  and  F.  S.  Ball, 
for  appellee. 

ANDERSON,  J.  The  counts  to  which  de- 
murrers were  overruled  and  upon  which  this 
case  was  tried  In  the  court  below  are  not 
based  upon  any  statutory  liability  under 
the  employers'  liability  act  but  seek  to  re- 
cover damages  under  the  common  law  for 
the  negligence  of  the  master  in  employing 
or  retaining  an  incompetent  servant  to  run 
and  manipulate  Its  elevator.  The  master 
must  exercise  due  and  reasonable  care  in  the 
selection  of  his  servants,  with  reference  to 
their  fitness  and  competency.  "He  must  also 
exercise  the  same  degree  of  care  in  the  mat- 
ter of  the  retention  of  his  servants  in  his 
service,  for  his  responsibility  Is  the  same 
whether  the  want  of  skill  of  a  servant,  or 
his  Incompetency  from  other  causes,  existed 
when  he  was  hired,  or  has  come  up  since, 
if  he  has  been  continued  In  the  service  with 
notice  or  knowledge,  either  actual  or  pre- 
sumed, of  such  unfitness  by  the  master.  Lia- 
bility on  the  part  of  an  employer  for  an  in- 
Jury  caused  by  the  incompetency  of  a  fellow 
servant  depends  upon  its  being  established 
by  affirmative  proof  that  such  Incompetency 
was  actually  known  by  the  master,  or  that 
If  he  had  exercised  due  and  proper  diligence, 
be  would  have  learned  that  which  would 
charge  bim  in  the  law  with  such  knowledge. 

•  •  •  The  presumption  Is  that  the  master 
has  exercised  proper  care  In  the  selection  of 
the  servant  It  Is  Incumbent  on  the  party 
charging  negligence  In  this  respect  to  show 
It  by  proper  evidence.  This  may  be  done 
by  showing  specific  acts  of  Incompetency  and 
bringing  them  home  to  the  knowledge  of  the 
master  or  company,  (nr  by  showing  them  to 
be  of  such  nature,  character,  and  frequency 
that  the  master,  In  the  exercise  of  due  care, 
must  have  bad  them  brought  to  bis  notice. 
But  such  specific  acts  of  alleged  incompetency 
cannot  be  shown  to  prove  that  the  servant 
was  negligent  In  doing  or  omitting  to  do  the 
act  complained  of.  So  It  Is  proper,  when 
repeated  acts  of  carelessness  and  Incompe- 
tency of  a  certain  character  are  shown  on  the 
part  of  the  servant,  to  leave  It  to  the  Jury 
whether  they  did  come  to  the  knowledge  of 
the  master,  or  would  have  come  to  his  knowl- 
edge   If   he    had   exercised    ordinary   care. 

•  •  •  It  is  understood,  of  course,  that  the 
incompetency  of  the  servant  in  all  cases,  In 
order  to  charge  the  master,  was  the  prox- 
imate cause  of  the  injury.  The  mere  fact 
that  the  servant  was  incompetent  and  the 
master  had  knowledge  thereof  Is  of  no  im- 
portance, unless  therein  Is  found  the  cause 
of  the  Injury,  or  a  cause  contributory  there- 
to, without  which  it  might  have  been  avoid- 
ed or  not  have  happened."  Bailey  on  Mas- 
ter's Liability  for  Injuries  to  Servants,  47, 
54,  70 ;  Lanlng  v.  R.  R.  Ca  of  New  York,  48 


N.  T.  621,  10  Am.  Rep.  417;  Chicago  &  G.  E. 
R.  R.  ▼.  Harney,  28  Ind.  28,  92  Am.  Dec: 
282;  Michigan  Central  R.  R.  v.  Gilbert,  46 
Mich.  179,  9  N.  W.  243;  Kers^  t.  Kanbas 
City  B.  R.,  79  Mo.  362;  Hayes  v.  Western 
B.  R.,  8  Cnah.  270;  Johnston  v.  Pittsburgh 
W.  R.  R.  Co.,  114  Pa.  443,  7  Ati.  184:. 

It  seems  to  be  the  rule  at  law  that,  in 
order  for  the  plaintiff  to  recover  against  the 
defendant,  he  is  bound  to  show  by  affirmative 
testimony:  (1)  That  the  injury  was  the 
result  of  the  act  or  omission  of  some  fellow 
servant;  (2)  that  said  fellow  servant  was  in- 
competent for  the  duty  be  bad  to  perform; 
(3)  that  the  fact  of  bis  incompetency  was 
known  to  the  defendant,  or  that  it  or  Its 
manager  or  superintendents,  acquired  a 
knowledge  of  it  during  bis  employment  and 
before  the  accident  or  by  due  diligence  could 
have  learned  of  his  incompetency.  Snod- 
grass  V.  Carnegie  Steel  Co.,  173  Pa.  228,  33 
Ati.  1104.  Negligence  such  as  unfits  a  person 
for  service,  or  such  as  renders  it  negligent 
in  a  master  to  retain  him  in  the  employment 
must  be  habitual,  rather  than  occasional,  or 
of  such  a  character  as  to  render  it  imprudent 
to  retain  him  In  service.  A  single  exception- 
al act  will  not  prove  a  person  incapable  or 
negligent  Conrad  v.  Gray,  109  Ala.  130, 
19.  South.  398;  Baltimore  Elevator  Co.  v. 
Neal.  65  Md.  438,  6  AU.  838;  Harvey  r.  Rail- 
way Co..  88  N.  T.  481;  Couch  v.  Coal  Co., 
46  Iowa,  17;  Huffman  v.  Ry.  Co.,  78  Mo.  50. 
It  is  also  a  rule  of  the  common  law,  still  in 
force,  that  If  the  servant  knew  of  the  incom- 
petency of  the  offending  servant  as  well  as 
the  master,  or  had  equal  knowledge,  and, 
notwithstanding  such  knowledge,  continued 
in  the  employment  without  objection,  he 
waives  the  negligence  of  the  master  In  this 
respect  Lanlng  v.  Railway  Co.,  supra; 
Wright  V.  Railway  Co.,  26  N.  Y.  566;  Mad 
River  &  L.  B.  R.  R.  y.  Barber,  6  Ohio  St 
563,  67  Am.  Dec.  312. 

The  grounds  of  the  demurrer  to  tbe  effect 
that  the  complaint  falls  to  aver  that  the  fel- 
low servant  Lewis,  bad  any  superintendence 
intrusted  to  bim,  or  that  it  falls  to  aver  any 
of  the  essentials  to  a  recovery  under  the 
employers'  liability  act  (section  1749  of  the 
Code  of  1896),  were  without  merit  The 
complaint  avers  a  common-law  liability  for 
injuries  due  to  the  negligence  of  Archibald 
Lewis,  resulting  from  the  incompetency  of 
Lewis,  and  that  defendant  knew  of  his  in- 
competency and  negligently  retained  him. 
If  the  plaintiff  knew  of  tbe  Incompetency  of 
Lewis  before  going  into  the  shaft,  that  wonid 
be  defensive  matter,  and  it  is  not  necessary 
for  the  complaint  to  negative  the  fact  Nor 
was  It  necessary  for  the  complainant  in 
charging  negligence,  to  state  the  quo  mode. 
Chambliss'  Case,  97  Ala.  171,  11  South.  897; 
Davis'  Case,  92  Ala.  300.  9  South.  252.  25 
Am.  St  Rep.  47;  K.  C,  M.  &  B.  R.  R.  Co. 
V.  Sanders,  98  Ala.  293,  13  South.  67;  Conrad 
V.  Gray,  109  Ala.  130,  19  South.  398.  The 
demurrers  to  the  first  coimt  were  properly 
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overrated.  Tbe  demurrers  to  the  tbird  count 
are  tbe  same  as  tbose  filed  to  tbe  first,  and 
simply  seek  to  "tbresh  over  old  straw,"  and 
were  properly  overruled. 

Tbe  nlntb  count  cbarges  tbe  defendant 
wltb  negligence  tor  tbe  failure  to  exercise 
reasonable  diligence  to  inform  Itself  of  tbe 
unfitness  of  tbe  said  I^ewls,  and  It  was  not 
necessary  to  lay  tbe  failure  to  some  one  In- 
trusted witb  tbe  management  and  superin- 
tendence. Tbe  demurrers  to  tbe  count  were 
properly  overruled.  Tbe  demurrers  to  tbe 
eleventb  count  bave  been  treated  under  tbe 
first  and  nlntb  counts,  and  were  properly 
overruled. 

Tbe  demurrers  to  tbe  twelfth  and  tbirteenth 
counts  as  amended  were  properly  overruled. 
We  do  not  understand  tbe  amended  counts 
to  be  a  departure  from  tbe  original  cause  of 
action. 

Tbe  demurrers  to  pleas  6,  8,  and  9  were 
properly  sustained.  Tbe  fact  tbat  tbe  plain- 
tift  stated  tbat  he  bad  only  a  small  amount 
of  work  to  do  and  he  would  be  through  with 
it  in  a  few  minutes  did  not  Justify  said  Lewis 
in  causing  said  elevator  to  descend  In  the 
abaft,  within  an  hour,  without  having  first 
ascertained  whether  tbe  plaintifC  was  In  said 
abaft,  as  tbe  plea  does  not  aver  that  the  state- 
ment was  made  to  Lewis  or  any  one  else 
antborlzed  to  act  upon  the  statement  Wli- 
ilamson  v.  Jones  (W.  Va.)  27  S.  B.  411,  38 
L.  R.  A.  694,  64  Am.  St  Rep.  891. 

Tbe  seventh  plea  was  subject  to  tbe  de- 
murrer interposed.  Tbe  fact  tbat  tbe  plaln- 
tlir  told  tbe  operator  that  the  descent  of  tbe 
elevator  at  the  time  Pelzer  wished  to  go  up 
to  tbe  first  floor  could  be  made  was  no  license 
to  tbe  operator  to  continue  to  come  down  or 
to  go  to  tbe  basement 

Pleas  10  and  11  set  up  no  defense  to  tbe 
action,  and  tbe  demurrers  were  properly  sus- 
tained. Tbe  complaint  cbarges  tbe  elevator 
boy,  Lewis,  wltb  being  incompetent  because 
of  carelessness  and  Inattention,  and  tbe  fact 
tbat  be  disobeyed  the  defendant's  orders  is 
but  an  averment  of  bis  unfitness  and  does  not 
relieve  the  defendant  from  liability,  as  tbe 
charge  against  tbe  defendant  is  for  keeping 
an  iLCompetent  servant  If  he  disobeyed  bis 
master's  instructions,  tbat  was  but  an  act 
of  inattention  to  bis  duties.  Tbe  authority 
cited  and  relied  upon  by  counsel  for  appellant 
to  sustain  tbe  position  tbat  tbe  master  Is  not 
liable  for  Injuries  resulting  from  disobedi- 
ence of  bis  orders  (liSugbran  v.  Brewer,  113 
Ala.  618,  21  South.  415)  has  no  application  to 
this  case.  In  tbat  case  the  very  gist  of  the 
action  was  tbe  act  or  omission,  made  or  done 
In  obedience  to  tbe  rules  of  tbe  master  and 
under  tbe  employers'  liability  act  Tbe  case 
at  bar  is  under  tbe  common-law  liability  for 
keeping  an  incompetent  servant,  and  dis- 
obedience to  orders  is  but  an  act  of  incom- 
petency. 

It  Is  insisted,  however,  tbat  no  sufficient 
ground  of  demurrer  was  interposed  to  tbe 


tenth  plea.  The  grounds  Interposed  to  the 
fourth  plea  were  set  up  to  the  tenth,  and 
we  think  tbe  fourth  ground  thereof  is  suf- 
ficient to  test  tbe  sufficiency  of  the  plea. 
It  is  harmless  error  to  improperly  sustain  a 
demurrer  to  certain  pleas,  where  tbe  de- 
fendant has  tbe  benefit  of  all  tbe  matters 
set  up  therein  under  pleas  remaining.  Tay- 
lor V.  Ck>rley.  113  Ala.  680,  21  South.  404; 
Smith  V.  Heineman,  118  Ala.  196,  24  South. 
3G4,  72  Am.  St  Rep.  160;  Booth  v.  Dexter, 
118  Ala.  869,  24  South.  40S ;  Farley  Bank  v. 
Henderson,  118  Ala.  441,  24  South.  428.  Tbe 
defendant  got  tbe  full  benefit  of  plea  12  un- 
der tbe  general  issue 

Pleas  13  and  14  simply  aver  tbat  tbe 
plaintiff  knew  of  the  said  Lewis'  ability  to 
operate  tbe  elevatw,  but  does  not  charge  bim 
with  knowledge  of  tbe  Incompetency  of  tbe 
said  Lewis,  due  to  his  carelessness  and  In- 
attention, and  the  demurrers  were  properly 
sustained. 

The  objection  to  tbe  question  to  tbe  wit- 
ness Hastings,  "Was  Lewis  a  wide-awake, 
attentive  boy  during  the  time  be  was  engaged 
in  bis  duties?"  was  certainly  not  based  up- 
on a  good  ground,  "tbat  It  called  for  an  opin- 
ion and  tbe  witness  was  not  an  expert"  We 
do  not  accept  It  as  calling  for  an  opinion; 
but  If  It  did,  it  related  to  a  subject  tbat  did 
not  require  exi>ert  evidence  as  to  an  opinion. 
It  requires  no  expert  to  tell  bow  a  person 
looks — if  sleepy  or  awake,  if  mad  or  in  a 
good  bmnor,  If  excited  or  quiet  and  composed. 
Nor  did  tbe  court  err  In  excluding  the  an- 
swer. Tbe  answer,  if  an  opinion,  was  bnt 
the  mere  shorthand  rendering  of  the  facts, 
and  could  be  given,  subject  to  cross-examina- 
tion as  to  the  facts  on  which  it  is  based. 
South  ft  North  Alabama  R.  R.  v.  McLendon, 
63  Ala.  266 ;  Raisler  v.  Springer,  38  Ala. 
703,  82  Am.  Dec.  736;  Avary  v.  Searcy,  60 
Ala.  64;  Wharton  on  Evidence,  S  610.  Nor 
did  the  trial  court  err  in  reference  to  tbe 
similar  question  to  and  answer  of  tbe  wit- 
ness Cody. 

Tbe  motion  to  exclude  the  testimony  of 
Murphy  that  be  had  been  informed  of  the 
conduct  of  Lewis  was  properly  overruled. 
Murphy  had  testified  that  he  bad  charge  of 
tbe  building;  that  Baldwin,  tbe  president 
and  the  man  who  hired  Lewis,  told  blm  "to 
look  afto:  the  operation  of  the  elevator  and 
to  take  charge  of  Archie  Lewis."  It  is  not 
material  that  be  had  no  authority  to  dis- 
charge Lewis.  He  had  authority  to  look 
after  blm,  and  it  was  his  duty  to  report  bis 
misconduct  to  his  superior. 

Charges  1  to  6,  inclusive,  were  properly 
refused.  The  evidence  made  It  clearly  a 
question  for  the  jury,  and  the  defendant  was 
not  entitled  to  the  general  affirmative  charge 
under  any  of  tbe  counts. 

Charge  7  was  properly  refused.  Even  if 
tbe  slipping  of  tbe  brake  caused  the  injury, 
tbe  jury  could  bave  found  that  the  slipping 
was  caused  by  tbe  inattention  or  carelessness 
of  tbe  elevator  boy  Lewis. 
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Charge  11  was  properly  refused.  If  Mur- 
phy told  Bryant  to  go  to  the  basement  in  the 
elerator  and  take  the  mg,  and  Bryant  so 
Informed  Lewis,  and  Lewis  took  the  elevator 
down  as  a  result  of  said  Instruction,  the  jury 
could  have  Inferred  that  Lewis  was  negligent 
In  making  the  descent  without  flrst  ascer- 
taining If  plaintiff  was  still  in  the  shaft 

Charge  8  was  properly  refused.  Even  if 
plaintiff  did  tell  Lewis  to  bring  the  elevator 
down,  it  was  no  license  to  him  to  continue 
to  do  BO.  Besides,  the  plaintiff  testified 
that  be  told  him  not  to  come  after  tliat  one 
time. 

Charge  10  was  properly  refused.  If  not 
otherwise  bad.  It  is  hypothesized  on  the  run- 
ning of  the  elevator  to  the  flrst  floor,  when 
the  evidence  shows  that  the  Injury  was  caus- 
ed by  running  It  below  the  flrst  floor  and  up- 
on the  plaintiff  while  in  the  basement 

Charge  9  was  properly  refused. .  The  in- 
jury may  have  been  caused  by  Murphy  tell- 
ing Bryant  to  take  the  carpet  to  the  base- 
ment on  the  elevator,  yet  the  Jury  might  In- 
fer that  Lewis  was  negligent  in  going  down 
with  the  elevator.  It  Is  true  the  charge  asks 
a  finding  for  the  defendant  if  "the  Injury 
was  caused  any  other  way  than  by  the  neg- 
lect of  Lewis."  But  these  are  alternative 
and  disjunctive  postulatlons,  all  of  which  ig- 
nore the  negligence  of  Lewis  except  the  last 
one. 

There  was  no  error  in  rendering  the  ver- 
dict for  $8,S00.  There  is  nothing  in  the  con- 
tention that  it  was  in  excess  of  the  sum 
claimed  in  counts  12  and  13.  Said  counts 
were  for  $15,500,  and  were  amended  after 
demnrrw  was  sustained  by  setting  out  spe- 
cial damages,  and  which  did  not  contain  in 
the  estimate  anything  for  future  incapacity. 
Besides,  if  said  counts  did  claim  lees  than 
the  amount  recovered,  there  were  other  counts 
that  claimed  more,  and  the  verdict  was  refer- 
able to  the  good  counts. 

In  view  of  the  evidence,  practically  un- 
disputed as  to  the  character  of  Injuries  sus- 
tained, and  which  are  of  a  permanent  nature, 
we  do  not  consider  that  the  sum  awarded 
was  excessive  The  motion  for  a  new  trial 
was  properly  overruled. 

The  Judgment  of  the  city  court  la  afllrmed. 

McCLELLAN.  C.  J.,  and  DOWDBLt<  and 
DEN80N,  JJ.,  concur. 


MOSS  V.  STATE. 

(StipTeme  Court  of  Alabama.    June  80,  1906.) 

1.  Rbceivino  Stolen  Goods— Punishment— 
authobitt  of  jubt. 
Under  Cr.  Code  1896,  (  6054,  making  the 
offense  of  receiving  stolen  property  punishable 
in  the  same  manner  as  larceny,  and  section 
5050,  providing  that  one  convicted  of  petit 
larceny  "must  be  imprisoned  in  the  county  jail 
or  sentenced  to  hard  labor  for  the  county  for 
not  more  than  12  months,  and  may  also  be 
fined  not  more  than  $500,  at  the  discretion  of 
the  jury,"  a  jury  finding  one  guilty  of  receiving 


stolen  property  of  the  value  of  less  than  15 
has  no  authority  to  fix  the  term  of  iinpriiiOD- 
ment  or  hard  labor  for  the  county ;  its  dis- 
cretion relating  to  the  matter  of  adding  a  fine. 
2.  8ai£S— Vkbdict— SUFnCIENCY. 

A  verdict  finding  accused  guilty  of  receir- 
ing  stolen  property  of  the  value  of  less  than  $5 
and  fixing  the  penalty  at  six  montlis'  hard  labor 
for  the  county,  thoi^b  irregular,  because  fixinf 
the  penalty,  is  sufficient  to  support  a  Judgment, 
as  the  part  fixing  the  punishment  may  be  treat- 
ed as  surplusage. 
8.  Samb— Yai-ub  or  Goods  Biokivxd— Statc- 

TOBT  PBOVIBIONB. 

Where,  on  a  trial  for  receiving  stolen 
property  it  did  not  appear  that  the  propertj 
had  becni  returned  or  its  value  i>aid  to  tihe  own- 
er, the  market  value  of  the  property  was  tlie 
? roper  criterion  of  value,  under  Cr.  Code  1896, 
6052,  authorizing  a  judgment  in  favor  of  tiie 
owner  for  the  value  of  the  property  on  the 
finding  of  a  verdict  of  conviction. 
4.  Obimin  AL  Law  —  Evidehob  —  Mabxxt 
Value. 

The  price  at  which  an  owner  of  goods  may 
retail  them  does  not  necessarily  fix  their  market 
value,  and  where  a  witness  testified  that  the 
owner  sold  the  goods  at  retail  at  a  price  stated  I 
It  was  error  to  exclude  a  question  as  to  what 
the  goods  cost  the  owner.  i 

6.  Same  —  Exclusion  or  Bvidkrcb  —  Hash-       ' 

LESS  EBBOB.  I 

Where,  on  a  trial  for  receiving  stolen  prop-  I 
erty,  the  Jury,  on  finding  a  verdict  of  guilty,  did 

not  assess  the  value  of  the  goods,  so  that  the  | 
same  could  be  taxed  as  an  item  of  costs  against 

accused,  the  error  in  excluding  evidence  showing  i 

the  market  value  of  the  goods  was   harmless.  ' 

6.  Reoeivinq  Stolen  Goods— Instboctioks.  i 

Where,  on  a  trial  for  burglary,  larceny,  and       | 
receiving  stolen  property,  the  jury   found  ac- 
cused guilty  of  receiving  stolen  property,  the        I 
refusal  to  give  instructions  relating  to  the  other 
offenses    doarged    will    not   be   considered    on 
appeal. 

7.  Same. 

An  instruction,  on  a  trial  tor  receiving 
stolen  property,  that  if  defendant  bongAt  the 
proper^  from  a  third  iwrson,  not  knowing 
where  the  latter  got  it  he  was  not  guilty, 
was  properly  refused,  because  defendstnt  uough 
not  knowing  where  the  third  person  got  tiie 
property,  might  know  that  it  was  stolen. 

8.  Same. 

An  instruction,  on  a  trial  for  burglary  and 
receiving  stolen  property,  that  if  defendant 
purchased  the  property  from  his  codefendant 
and  did  not  know  that  it  was  stolen,  he  sboaid 
be  acquitted,  was  properly  refused,  because  ig- 
noring the  charge  of  burglary. 

9.  Same. 

An  Instruction,  on  a  trial  for  burglary, 
larceny,  and  receiving  stolen  property,  that  if 
the  jury  believe  the  evidence  they  must  find 
defendant  not  guilty  under  the  count  charging 
the  offense  of  receiving  stolen  property  was 
properly  refused,  because  bad  in  form. 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

"Not  officially  reported." 

Frank  Moss  was  convicted  of  receiving 
stolen  property,  and  he  appeals.    Affirmed. 

Lou  Bush  and  Frank  Moss  were  indicted 
Jointly.  The  flrst  count  Charged  burglary 
from  a  railroad  car.  The  second  count  char- 
ged larceny  from  a  railroad  car.  The  third 
count  charged  buying,  receiving,  or  conceal- 
ing, or  aiding  in  concealing,  three  shotgons, 
knowing  they  were  stolen  from  a  railroad 
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car.  The  following  Instrnctlons  were  refus- 
ed to  defendant:  "(3)  If  the  jwej  believe 
from  all  the  evidence  that  the  defendant  pur- 
chased the  gun  from  Ion  Bnsh,  and  did  not 
know  that  the  same  was  stolen,  then  your 
verdict  should  be  for  the  defendant  (4)  If 
the  Jury  believe  the  evidence,  they  must  find 
the  defendant  not  guilty  under  the  third 
count  of  the  indictment  (6)  If  the  jury 
believe  the  evidence,  they  must  find  the  de- 
fendant not  guilty.  (6)  If  the  Jury  believe 
from  the  evidence  that  the  defendant  bought 
the  gun  from  Lon  Bush,  not  knowing  where 
Bush  got  the  gun,  then  he  is  not  guilty  under 
the  third  count  of  the  Indictment" 

Tate  ft  Walker,  for  appellant  Massey 
Wilson,  Atty.  Qea.,  for  the  Stat& 

DOWDEIiLk  J.  The  indictment  contained 
three  counts.  The  first  charged  burglary,  the 
second  grand  larceny,  and  the  tiilrd  buying, 
receiving,  concealing,  or  aiding  In  conceal- 
ing stolen  property,  etc  Each  count  charged 
a  felony.  The  defendant  was  convicted  on 
the  third  count  of  a  misdemeanor.  The  ver- 
dict of  the  Jury  was  as  follows:  "We,  the 
Jury,  find  the  defendant  guilty  in  the  third 
count  for  receiving  stolen  property  of  the 
value  of  less  than  five  dollars,  and  fix  the 
penalty  at  six  months'  hard  labor  for  the 
county."  The  offense  of  buying,  receiving, 
concealing,  or  aiding  In  concealing,  stolen 
property  is  by  statute  punishable  In  the  same 
manner  as  larceny.  Cr.  Code  1896,  S  50S4. 
In  cases  of  petit  larceny,  under  section  5050, 
the  Jury  may  return  a  general  verdict  of 
guilty,  leaving  to  the  court  the  imposition 
of  punishment  by  imprisonment  in  the  coun- 
ty Jail,  or  at  hard  labor  for  the  county,  aa 
the  law  Intends,  or  they  may.  In  their  discre- 
tion, Impose  a  fine,  not  exceeding  $500.  The 
discretion  of  the  Jury  provided  for  In  section 
5O50  relates  to  the  matter  of  8Ui>eradding  a 
money  fine.  Lacey  v.  State,  58  Ala.  385. 
The  Jury  has  no  authority  to  fix  the  term  of 
Imprisonment  or  bard  labor  for  the  county. 
It  is  the  province  and  duty  of  the  court  un- 
der the  law,  to  do  this.  Moss  v.  State,  42 
Ala.  646. 

The  verdict  In  the  present  case,  although 
Irregular  wherein  It  fixes  the  penalty  at  six 
months'  hard  labor.  Is  sufficient  to  support 
a  Judgment  as  that  part  of  it  fixing  the 
punishment  at  hard  labor  will  be  considered 
and  treated  as  mere  surplusage. 

Frank  Sykes,  a  witness  for  the  state,  testi- 
fied on  his  direct  examination  that  he  worked 
for  the  Smith-Echois-Burnett  Hardware  Com- 
pany, to  whom  the  guns  in  question  were  as- 
signed, and  that  "the  guns  were  worth  $4.60 
to  $5  each."  On  cross-examination,  counsel 
for  defendant  asked  the  witness  if  his  firm 
retailed  the  guns  for  $4.50  to  $5  each,  and 
witness  answered,  "Xes."  Counsel  for  de- 
fendant then  asked  the  witness  what  said 
guns  cost  his  firm.  To  this  question  the 
solicitor  made  a  general  objection,  which 
was  anatalned  by  the  court,  and  the  defend- 


ant excepted.  It  does  not  appear  from  the 
record  that  the  property  In  question  was  re- 
turned, or  the  value  thereof  paid,  to  the  own- 
er. In  which  case,  under  the  provisions  of 
section  6062,  the  assessed  value  of  the  proper- 
ty Is  made  an  item  of  costs  In  the  case, 
to  be  paid  in  like  manner  as  other  costs  taxed 
against  the  defendant  and,  when  paid,  goes 
to  the  owner  of  the  property.  In  a  case 
like  the  present  the  market  value  of  'the 
property  stolen  Is  the  proper  criterion  of 
value.  The  price  at  which  the  owner  of  the 
goods  may  retail  the  same  does  not  conclu- 
sively or  necessarily  fix  the  market  value. 
Non  constat  other  owners  of  like  goods  might 
retail  in  the  same  market  at  a  ditTerent 
price.  The  question  objected  to  was  a  step 
In  the  direction  of  getting  a  proper  valuation. 
Moreover,  the  witness  on  his  direct  examina- 
tion had  testified  that  "the  guns  were  worth 
$4.60  to  $5  each."  But  the  Jury  did  not  as- 
sess the  value  of  the  property,  so  as  the 
same  could  be  taxed  as  an  item  of  costs, 
and  no  Injury,  therefore,  resulted  to  the  de- 
fendant 

There  were  several  written  charges  re- 
fused to  the  defendant;  but,  as  the  Jury  by 
their  verdict  acquitted  the  defendant  under 
the  first  and  second  counts  of  the  indictment, 
charges  numbered  1  and  2  need  not  be  con- 
sidered. Charge  6  was  bad,  and  was  proper- 
ly refused.  The  defendant  might  not  have 
known  where  Bush  got  the  gun,  and  yet  have 
known  that  It  was  stolen.  On  the  facts 
hypothesized,  charge  3  was  faulty,  in  that  it 
was  misleading,  and  for  this  reason,  if  for 
no  other,  was  properly  refused.  On  the  facts 
hypothesized,  the  charge  of  burglary  was 
Ignored.  The  defendant  might  not  have 
known  that  the  gun  he  purchased  from  Bush 
was  stolen,  and  yet  have  aided  In  the  bur- 
glary. The  fourth  charge  was  bad  In  form 
and  was  properly  refused.  The  fifth  charge 
was  the  general  affirmative  charge,  and  no 
error  was  committed  in  its  refusal. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  will  be  affirmed. 

McCLELLAN,  a  J.,  and  TYSON,  SIMP- 
SON, and  DENSON,  JJ.,  concur. 


STEPHENS  r.  DAVI& 

(Supreme  Court  of  Alabama.    June  30,  1905.) 

1.  JusTicss— De  Facto  Justici. 

Where  a  justice  was  elected  and  commis- 
sioned In  1900  (Code  1896,  if  2658,  3055),  mak- 
ing his  term  of  office  four  years  from  the  Ist  of 
September  after  the  election  and  until  his  suc- 
cessor is  elected  and  qualified,  and  by  a  change 
In  the  election  law  (Acts  1903,  pp.  449,  450, 
8}  24,  27)  the  election  of  his  successor  was 
postponed  from  August  until  November,  1904, 
he  was,  at  the  time  he  rendered  a  Judgment  on 
November  6,  1904,  at  least  a  de  facto  officer. 
[Ed.  Note. — For  cases  in*k>oint  see  vol.  81, 
Cent  Dig.  JusUces  of  the  Peace,  H  8b  l&l 


Digitized  by  V^jOOQIC 


832 


39  SOUTHERN  REPORTEIU 


(Ala. 


2.  Sauk— JT7D0MENT  or  JtrsncE— Validity. 

A  Judgment  rendered  by  a  de  facto  justice 
of  the  peace  Is  valid. 

[Ed.  Note. — For  cases  in  point,  see  toL  37, 
Gent.  Dig.  Officers,  (  173.] 

3.  Attachment  —  Judomknt  against  Ds- 

FBNDANT— AQAIRSI    SUBETIES— VAUDITI    AS 

TO  Defendant. 

A  judgment  against  an  attachment  defend- 
ant was  valid  as  against  him,  though  it  in- 
cluded the  sureties  on  bis  replevin  bond,  when 
by  the  express  provisions  of  Code  189C,  t  556, 
a  judgment  is  not  to  be  rendered  against  the 
sureties  until  the  expiration  of  SO  days  after 
the  judgment  against  defendant. 

[Ed.  Note. — For  cases  in  point,  see  voL  80^ 
Cent.  Dig.  Judgment,  fS  41&-417.] 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 

"Not  officially  reported." 

Certiorari  by  Bob  Davis  to  review  a 
Justice's  judgment  in  an  action  by  C.  H. 
Stephens  against  liim.  From  a  judgment 
quashing  the  judgment,  plaintiff  in  the 
action  appeals.  Reversed,  and  certiorari  dis- 
missed. 

This  case  was  begun  in  the  Justice  court 
by  attachment  for  rent  There  was  Judg- 
ment for  plaintiff  for  $30,  in  whicli  Judgment 
the  justice  included  the  names  of  the  persons 
who  were  on  defendant's  replevin  bond.  At 
a  later  date,  on  motion  of  plaintiff,  the  t>onds- 
men  named  in  the  judgment  were  stricken 
cut,  and  the  judgment  amended  so  as  to 
make  it  a  judgment  against  the  defendant, 
condemning  the  property  attached  to  be  sold 
for  the  payment  of  the  Judgment  and  costs. 
The  defendant  at  a  still  later  date  had 
certiorari  awarded  him,  carrying  the  case  to 
the  city  court  of  Bessemer.  It  was  a  com- 
mon-law certiorari,  and  sought  to  have  the 
Judgment  of  the  Justice  court  annulled  for 
want  of  jurisdiction  and  because  of  the  judg- 
ment rendered  against  the  l>ondsmen  on  de- 
fendant's replevin  bond. 

B.  O.  Jones,  for  appellant  Pinkney  Scott 
for  appellee. 

ANDERSON,  J.  The  Judgment  sought  to 
be  quashed  was  rendered  by  one  Tillman  on 
the  5th  day  of  November,  1901.  Tillman  was 
elected  and  commissioned  a  Justice  of  the 
peace  in  the  year  1900,  and  section  2658  of 
the  Code  of  1886  provides  that  he  shall  hold 
said  office  for  four  years  and  until  his  suc- 
cessor is  qualified.  Section  3055  of  the  Code 
of  1896  made  the  term  four  years  from  the 
1st  of  September  after  the  election,  which 
was  in  August  "and  until  his  successor  is 
elected  and  qualified."  By  a  change  in  the 
election  law  (Acts  1903,  pp.  449,  450,  {{  24, 


27)  the  election  of  a  successor  was  postponed 
from  August  until  November,  1004.  It  is 
not  necessary  for  us  to  determine  whetlier 
Tillman  was  an  officer  de  jure  from  the  1st 
of  September  until  the  election  and  qnallflca- 
tlon  of  his  successor  in  November,  or  tlut 
his  term  expired  within  a  reasonable  time 
after  the  let  of  September,  1904,  under  the 
rule  laid  down  by  this  court  in  the  case  of 
City  Council  of  Montgomery  v.  Hughes.  6r> 
Ala.  201,  and  that  he  ceased  to  l>e  an  officer 
de  jure,  as  he  was  clearly  an  officer  de  facto 
at  the  time  the  Judgment  was  rendered.  The 
rule  is  well  settled  tliat  official  acts  of  an 
officer  de  facto  are  Just  as  valid,  for  all  pur- 
poses, as  those  of  an  officer  de  Jure,  so  far 
as  the  public  and  tlilrd  persons  are  concerned. 
Cary  v.  State,  76  Ala.  78;  Joseph  v.  Caw- 
thorn,  74  Ala.  411;  Wilcox  v.  Smith.  5  Wend. 
231,  21  Am.  Dec.  213;  5  Am.  ft  IBng.  Ency. 
Law  (Ist  Ed.)  p.  106,  note. 

As  the  act  creating  the  inferior  court  of 
Bessemer,  and  wWch  attempted  to  derive 
justices  of  jurisdiction  in  attachment  cases. 
has  been  held  unconstitutional  by  this  court 
hi  the  case  of  Tillman  v.  Porter,  38  South. 
647,  the  Justice  bad  Jurisdiction  In  the  at- 
tachment case. 

The  judgment  In  this  case  could  not  have 
been  on  the  bond,  and  can  be  fully  supported 
by  the  record  as  a  valid  Judgment  as  against 
the  defendant  Davis;  but  it  improperly  in- 
cluded his  l)ondsmen,  the  other  defendants, 
and  was  therefore  void  as  to  them.  The 
other  defendants  were  simply  sureties  apon 
a  bond  executed  under  section  555  of  the  Code 
of  1S96,  and  a  Judgment  could  not  have  been 
properly  rendered  against  them  for  30  days 
after  the  rendition  of  the  judgment  against 
the  defendant,  and  only  then  In  the  event 
the  bond  had  been  properly  returned  for- 
feited. Section  .556,  Code  1896.  But  this 
in  no  sense  rendered  the  Judgment  void  as 
to  the  defendant  Davis. 

It  is  needless  for  this  court  to  determine 
the  validity  of  striking  the  bondsmen  from 
the  judgment  at  a  later  date.  The  motion 
was  made  by  the  plaintiff,  and  he  cannot 
complain;  and  as  the  bondsmen  were  thereby 
released  from  the  judgment  they  cannot  com- 
plain, and  in  fact  are  not  complaining,  as 
they  do  not  Join  in  this  proceeding. 

The  judgment  of  the  city  court  In  quash- 
ing the  judgment  against  the  defendant 
Davis  is  reversed,  and  one  la  here  rendered 
dismissing  the  certiorari. 

Reversed  and  rendered. 

McCIiELIiAN,  a  J.,  and  TYSON  and  SIMP- 
SON, JJ.,  concur. 
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JACOBS  V.  PARODI  rt  nx. 

Supreme  Coart  of  Florida,  Division  A.    Dec. 
'.  19,  190e3 

1.  Retokiiatior   or  Inbxbuiunts  —  Whbh 
Obantbd. 

Where  an  agreement  haa  been  actnally 
entered  into,  bnt  the  contract,  deed,  or  other 
Inatrument,  in  ita  written  form,  does  not  ex- 
press what  was  really  intended  by  the  parties 
thereto,  equity  has  jnrisdiction  to  reform  the 
written  instrument,  so  as  to  make  it  conform 
to  the  intention,  agreement,  and  understanding 
of  all  the  parties. 

[Hd.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Reformation  of  Inatruments,  U  iSS- 
71.] 

2.  Etidircb— Pasoi.    Btidinoe— AMBiououa 
Contract. 

If  a  written  contract  ia  ambignooa  or  ob- 
acnre  in  Ita  terms,  so  that  the  contractual 
intention  of  the  parties  cannot  be  understood 
from  a  mere  inspection  of  the  instrument,  ex- 
trinsic evidence  of  the  subJKt-matter  of  the 
contract,  of  the  relations  of  the  parties  to  each 
other,  and  of  the  facta  and  circumstances  sur- 
rounding them  when  they  entered  into  the 
contract,  may  be  received  to  enable  the  court 
to  make  a  proper  interpretation  of  the  instru- 
ment 

[Ed.  Note. — For  caaes  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {  2071.] 

8.  Refobuation  of  iMErrauicENTS  —  Dkbds — 

AoRBKiCENT  or  Pasties. 

Where  a  deed  conveying  title  to  land  and 
reserving  to  the  grantor  the  timl>er  thereon, 
to  be  removed  one  half  in  five  ^ears  and  the 
other  half  in  ten  yeara,  also  contains  a  covenant 
that  the  grantor  "will  cut  the  pine  trees  off  of 
such  parts  of  the  said  lands  required  by  the" 
grantee  "for  improvements,"  and  it  is  not  made 
clear  by  the  deed  how  much  of  said  land  was 
agreed  upon  as  required  for  such  Improvuneuta, 
a  court  of  equity  has  the  power,  upon  proi>er  al- 
legations and  proof,  to  reform  the  deed,  so  as 
to  make  it  express  the  real  agreement  of  the 
parties  as  entered  into  by  them. 

[Eld.  Note. — For  cases  in  point,  ■••  t«L  42, 
Cent.  Dig.  Reformation  of  Instruments,  M  9S~ 
70.] 

4.  Sauk— Bnx  to  Refosu. 

Where  a  bill  for  the  reformation  of  a  writ- 
ten Instrument  sufficiently  states  the  agreement 
of  the  parties,  and  alleges  the  mistake  of  the 
scrivener  in  omitting  to  fully  or  sufficiently  set 
forth  the  agreement  In  the  vrritten  instrument, 
and  alleges  that  the  complainants  executed  the 
instrnment  in  the  belief  that  it  did  amply  set 
forth  the  agreement  of  the  parties,  when  in 
reality  it  does  not  fully  contain  such  agreement 
and  states  the  injury  to  the  complainants,  and 
no  negligence  of  the  complainants  is  shown,  a 
demurrer  to  the  bill,  on  the  ground  that  It  ia 
without  equity,  is  properly  overruled. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Reformation  of  Instruments,  U  70, 
141-144.1 

5.  Same— Evidence. 

While  equity  will  reform  a  written  Instru- 
ment when  by  a  mistake  It  does  not  contain  the 
tme  agreement  of  the  parties,  yet  it  will  only 
do  so  when  the  mistake  ia  plain  and  the  proof 
full  and  satisfactory.  The  writing  should  be 
deemed  to  be  the  sole  expositor  of  tne  intent  of 
the  parties  until  the  contrary  is  established  be- 
y<«ia  reasonable  controversy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Reformation  of  Instruments,  H  68, 
157.  15a] 

6.  Cowteact— Constbuction. 

In  construing  the  different  provisions  of  a 
contract,  all  must  b«  so  construed,  U  it  can 
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reasonably  be  done,  as  to  give  effect  to  each.  If 
one  Interpretation,  looking  to  the  other  pro- 
visions of  the  contract  and  to  its  general  scope, 
would  lead  to  an  absurd  conclusion,  such  in- 
terpretation must  be  abandoned,  and  that  adopt- 
ed which  will  be  more  conalstent  with  reason 
snd  probability. 

[Ed.  Note. — For  caaes  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  H  784,  7S5.] 

7.  Refobkatior  of  Inbtbuuknt»— Evidence. 

The  testlmonv,  taken  In  connection  with 
the  provisions  of  the  Instrument  sought  to  be  re- 
formed, makes  a  proper  showing  for  relief  by 
reformation. 

8.  Bquitt— ExcEPnoNB  to   Testimont— Re- 
quest FOB  RULIHOB. 

It  is  the  duty  of  counsel  to  present  the  ex- 
ceptions taken  to  testimony  to  the  chancellor 
and  to  ask  his  rulings  thereon  at  or  before  the 
final  hearing;  and,  where  the  request  for  such 
rulings  is  made  for  the  first  time  in  a  petition 
for  rehearing,  the  chancellor  may  for  that 
reason  alone  refuse  to  enter  his  mlings. 
(Byllabna  by  the  Court) 

Appeal  from  Circuit  Court,  Santa  Rosa 
County;    C.  B.  Parkhill,  Judge. 

Bill  by  O.  Parodi  and  wife  against  Henry 
F  Jacobs,  administrator  of  J.  H.  Dickerson. 
Decree  for  complainants,  and  defendant  ap- 
peals.   Affirmed. 

The  appellees  filed  a  biU  in  the  circuit 
court  for  Santa  Rosa  county  for  tbe  reforma- 
tion of  an  Instrument  in  writing  and  for 
an  Injunction  to  restrain  the  defendant  from 
prosecuting  a  suit  at  law  for  damages  under 
said  instrument  in  writing. 

Tbe  instrument  sought  to  be  reformed  is 
a  deed  of  conveyance  made  by  O.  Parodi  and 
wife  to  J.  H.  Dldierson,  covering  about  2,200 
acres  of  land  in  Santa  Rosa  county,  Fla. 
The  deed  also  contains  tbe  following  pro- 
visions: 

"Tbe  parties  of  tbe  first  part  reserve  from 
this  conyeyance  all  the  pine  trees  and  wood 
now  upon  the  said  land,  and  tbe  right  to  box 
tbe  same  for  turpentine  purposes,  and  the 
right  to  enter  upon,  pass  over,  across  and 
tbroagh  tbe  said  land  with  men,  animals, 
carts  and  vebides,  for  the  purpose  of  work- 
ing tbe  said  trees  and  woods  on  said  land, 
and  removing  tbe  turpentine  therefrom,  and 
also  for  tbe  purpose  of  cutting  and  removing 
the  said  pine  trees  and  other  woods  or  any 
part  thereof. 

"The  reeerratlon  herein  shall  apply  to  one- 
half  of  tbe  above-described  lands  for  a  period 
of  five  years  from  the  date  hereof,  wbtcb 
one-half  is  to  be  selected  by  tbe  parties  of 
tbe  first  part,  and  the  other  half  for  the 
period  of  ten  years  from  the  date  hereof,  and 
at  the  expiration  of  these  respectlTe  periods 
all  tbe  rights  reserved  herein  by  the  said  par- 
ties of  tbe  first  part  shall  terminate. 

"Tbe  parties  of  tbe  first  part  hereby  grant 
to  the  party  of  the  second  part  bis  heirs  and 
assigns,  from  tbe  date  hereof,  the  right  to 
use  such  wood  from  tbe  above-described 
lands  as  may  be  necessary  for  fuel  and  do- 
mestic purposes  for  his  own  uses,  on  tbe 
said  lands,  also  all  the  pine  trees  less  than 
ten  Inches  diameter  at  three  feet  from  the 
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ground  after  having  been  worked  for  tur- 
pentine purposes. 

"Tbe  parties  of  the  first  part  covenant  and 
agree  with  the  part;  of  the  second  part  that 
whenever  the  party  of  the  second  part  shall 
require  any  part  of  the  said  lands  for  im- 
provements that  tbe  parties  of  tbe  first  part 
will  cut  tbe  pine  trees  off  of  such  parts  of 
the  said  lands  required  by  the  party  of  tbe 
second  part  for  Improvements  and  remove 
tbe  tope  of  same,  conditioned  upon  tbe  party 
of  the  second  part  paying  tbe  parties  of  tbe 
first  part  three  cents  per  cubic  foot  for  all 
logs  BO  cut,  such  logs  then  to  be  the  prop- 
erty of  tbe  party  of  the  second  part  Wood 
to  be  taken  off  clean  as  gone  over." 

Tbe  complainants  allege  in  tbeir  bill,  in 
substance,  that  tbe  complainant  G.  Parodl, 
with  other  persons  as  partners  under  tbe 
name  of  Parodl  ft  Co.,  were  and  are  engaged 
in  the  business  of  manufacturing  pitch-pine 
lumber;  that  G.  Parodl  bought  the  land 
mentioned  In  tbe  deed  in  his  own  name  for 
said  firm  for  the  purpose  of  using  tbe  tim- 
ber thereon  to  be  manufactured  as  aforesaid; 
that  "tbe  defendant,  knowing  tbe  purposes 
for  whicA  said  lands  bad  been  purchased 
and  were  then  held  by  tbe  complainant  G. 
Parodl,  negotiated  with  tbe  said  complainant 
a  proposition  to  buy  the  land  from  tbe  said 
complainant,  leaving  to  tbe  latter  tbe  wood 
and  logs  thereon  and  tbe  privilege  of  catting 
tbe  same,  and  proposing  to  agree  to  a  reason- 
able time  in  which  tbe  said  firm  should  get 
tbe  said  wood  and  logs  off,  and  stating  that 
be  desired  to  reside  on  a  part  of  the  said  land 
and  have  tbe  remainder  for  a  cattle  range, 
which  would  not  Interf^e  with  tbe  owner- 
ship of  tbe  complainant  O.  Parodl  In  and  to 
all  trees  on  said  land  and  his  right  to  re- 
move the  same  whenever  he  saw  fit,  within 
reasonable  limits  of  time,  except  to  a  small 
portion  of  said  land,  which  the  defendant 
would  desire  to  have  cleared,  and  upon  which 
he  would  erect  a  residence,  and  which  he 
would  improve  In  tbe  way  and  to  tbe  extent 
usual  with  country  residences  in  said  cotlnty; 
that  complainant  G.  Parodl  was  willing  to 
sell  upon  the  general  terms  }ust  stated, 
whereby  tbe  firm  would  retain  practically 
all  tbe  logs  upon  the  land,  and  deliver  to 
defendant  tbe  full  use  and  ownership  there- 
of, with  the  exception  of  the  residence  and 
its  incident  improvements,  only  after  the 
said  firm  had  bad  ample  opportunity  to  ttir^ 
pentlne  and  remove  the  pitch  pine  trees  and 
the  wood  therefrom:  that  the  complainant 
G.  Parodl  stated  to  tbe  defendant  that  he, 
complainant,  would  not  consent  to  cut  or  sell 
the  trees  from  or  to  dear  any  large  portion 
of  tbe  land,  but  that  he  would  be  willing  to 
contract  as  requested  by  complainant  as 
Just  hereinabove  set  forth;  that  accordingly 
a  contract  was  made  between  complainant 
6.  Parodl  and  defendant  that  said  complain- 
ant and  wife  would  execute  and  deliver  to 
defendant  a  deed  conveying  to  defendant 
tftJe  to  said  land,  bat  reserving  to  the  com- 


plainant tbe  wood  and  trees  thereon,  with 
exceptions  not  necessary  to  be  herein  set 
forth,  but  that  defendant  might  at  any  time 
he  desired  erect  a  small  residence  upon  any 
part  thereof,  and  clear  and  Improve  a  small 
portion  of  the  land  about  said  residence, 
for  the  purposes  usually  Incident  to  sacb  a 
residence  in  said  country,  to  wit,  for  a  house 
yard,  garden  for  the  raising  of  produce  for 
himself  and  family,  and  a  small  pasture  for 
Cows  or  horses  used  by  him  for  domestic 
purposes,  and  that  the  complainant  O.  Parodl 
should,  at  the  defendant's  request,  clear  (by 
catting  tbe  pine  trees  therefrom  and  re- 
moving tbe  tops  of  same,  clearing  tbe  wood 
therefrom  as  tbe  clearing  was  done)  the 
land  required  by  defendant,  without  com- 
pensation by  the  defendant,  but  that  tbe  de- 
fendant should  take  and  pay  for  all  tbe  saw 
logs  cut  in  such  clearing  tbe  sum  of  three 
cents  per  cubic  foot;  "that  In  accordance 
with  said  contract  tbe  complainant  and  his 
wife  proceeded  to  cause  to  be  drafted  a 
deed  to  convey  the  said  land  and  to  em- 
brace the  contract  hereinbefore  mentioned," 
as  well  as  other  agreements  and  stipulations 
and  reservations  which  It  is  unnecessary  to 
set  forth,  and  the-  clerk  employed  to  draw 
tbe  said  instrument  drafted,  and  tbe  com- 
plainant and  bis  wife  executed,  a  deed  and 
agreement,  a  copy  of  which  is  attached  to 
and  made  a  part  of  tbe  bill:  that  the  said 
Instrument  contained  tbe  stipulations,  reser- 
vations, and  covenants  agreed  npon  by  the 
complainants  and  defendant,  except  that  It 
does  not  d^ne,  as  did  tbe  contract  made  be- 
tween the  complainant  G.  Parodl  and  the 
defendant,  tbe  nature  and  extent  of  tbe 
improvements  to  which  the  defendant  might 
require  tbe  land  to  be  cleared  as  aforesaid 
by  tbe  complainant;  that  the  draftsman  of 
said  contract,  although  aware  of  the  agree- 
ment hereinbefore  set  forth,  omitted  by  mis- 
take to  specify  the  nature  and  extent  of  the 
said  improvements,  but,  as  appears  by  said 
deed  Inserted  in  said  instrument  and  stlpola- 
tions  therein  contained,  that  whenever  the 
defendant  should  require  any  part  of  the 
said  land  for  improvements  the  complain- 
ants should  clear  tbe  same  by  catting  the 
pine  trees  therefrom,  etc,  as  therein  set 
forth  i  that  complainants  executed  tbe  said 
Instrument  In  tbe  belief  that  It  amply  set 
forth  the  mmtract  as  aforesaid,  and  that  tbe 
improvements  therein  mentioned  meant  tbe 
Improvements  contracted  about  by  them  as 
aforesaid;  that  shortly  after  the  execution 
and  delivery  of  ttie  deed  tbe  defendant  an- 
nounced to  the  complainant  G.  Parodl  that 
be  was  prepared  to  have  complainant  carry 
out  bis  contract  to  clear  tbe  land  required 
to  be  cleared  under  complainant's  obligation 
contained  in  tbe  contract,  and  designated 
to  complainant  a  parcel  of  land  containing 
about  60  acres  and  said  to  complainant  that 
that  was  the  land  which  he  required  to  be 
cleared  under  tbe  contract;  that  defend- 
ant  "proposed,   bowevsr,   that   inste*d  of 


Digitized  by 


Google 


Fl«.) 


JACOBS  y.  PARODL 


836 


complainant* 8  clearing  It  and  cbarglng  bim 
with  the  contract  price  per  foot  for  the  tim- 
ber cut  therefrom  he  (defondant)  should 
clear  it  and  at  his  own  expense  take  all  the 
timber  and  wood  thereon  and  pay  the  com- , 
plalnant  therefor  the  snm  of  $25;  that  this 
arrangement  was  made  and  the  money  paid, 
and  the  complainants,  believing  that  their 
obligation  as  to  said  dearlng  had  been  fnl- 
fllled,  dUmlBsed  the  matter  from  their 
minds";  that  thereafter  the  defendant  in 
writing  required  the  complainant  to  take  and 
remove  the  timber  and  wood  from  abont 
600  acres  of  said  land,  or  about  one-fifth 
of  the  whole;  that  complainants  declined  to 
comidy,  and  suit  has  been  bronght  by  de- 
fendant, claiming  damages  of  complainant 
for  an  alleged  breach  of  said  contract;  that 
the  enforcement  of  the  contract  as  now  con- 
strued by  the  defendant  would  cause  the 
complainant  great  losses  which  are  fully  set 
out  in  the  bill.  The  oath  to  the  answer  was 
expressly  waived  in  the  bill. 

The  bill  of  complaint  was  demurred  to  on 
the  grounds  that  it  was  without  equity, 
that  complainants  have  adequate  remedy  at 
law,  and  that  complainants  had  been  guilty 
of  such  gross  negligence  as  not  to  entitle 
them  to  any  relief  In  a  court  of  equity. 

The  demurrer  was  overruled,  and  the  de- 
fendant answered.  Subsequent  to  this  the 
defendant  died,  and  his  administrator  was 
by  order  of  the  court  made  party  defendant 

An  answer  filed  for  the  defendant  admin- 
istrator denies  the  material  allegations  of 
the  bill,  and  avers,  in  brief,  that  he  was 
not  advised  of  the  purposes  for  which  the 
complainant  bought  the  lands  In  question; 
that  the  complainant  O.  Parodl  and  bis 
agents  solicited  the  late  J.  H.  Dlckerson.  to 
purchase  the  mentioned  lands;  that  these 
negotiations  continued  for  some  time,  and 
It  was  finally  decided  that  the  broker  and 
agents  of  the  complainants  should  prepare 
a  contract  and  submit  the  same  to  the  par- 
ties; that  said  contract  so  prepared  was  not 
satisfactory  to  complalnantB,  and  said  com- 
plainants caused  a  contract  to  be  drawn  and 
Bubmltted  the  same  to  the  defendant ;  that  de- 
foidant,  believing  that  it  contained  the  stipu- 
lations and  agreement  that  complainant  was 
willing  to  agree  to,  took  the  contract  so  pre- 
pared and  examined  the  same,  and  made  such 
changes  as  In  his  opinion  were  reasonable  and 
necessary,  and  oflTered  the  same  to  the  com- 
plainant; that  thereupon  complainants  ex- 
ecuted said  contract  as  it  now  stands ;  that  the 
terms  of  the  contract  therein  mentioned  were 
not  first  agreed  on  verbally  and  then  reduced 
to  writing;  that  the  terms  and  stipulations 
contained  in  said  contract  were  not  fully 
and  finally  determined  and  agreed  upon  un- 
til the  said  contract  was  drawn  by  com- 
plainants, sobmitted  to  defendant  and  finally 
executed  by  the  complatoants ;  that  the  con- 
tract made  and  entered  Into  by  defendant 
was  the  contract  as  contained  in  the  exhibit 
attached  to  the  bill  of  complainant;  that 


there  was  no  mistake  on  the  part  of  the 
defendant  as  to  the  terms  of  the  contract 
mentioned,  or  on  the  part  of  the  clerk,  but 
the  contract  Instead  of  being  first  agreed 
on,  was  prepared  by  complainant  and  sub- 
mitted to  defendant  as  aforesaid;  that  if 
there  was  any  mistake  on  the  part  of  the 
complainant  it  was  due  to  his  own  gross 
negligence,  and  was  not  due  to  any  default 
on  the  part  of  defendant  or  any  representa- 
tions made  by  him ;  that  defendant  paid  the 
consideration  mentioned  In  said  contract,  to 
wit  $2,000,  with  the  honest  belief  that  he 
would  receive  all  the  benefits  and  advantages 
of  all  the  covenants,  stipulations,  and  provi- 
sions contained  in  said  contract  as  It  now 
stands,  and  that,  but  fOr  a  stipulation  in 
said  contract  that  complainant  would  clear 
such  part  of  said  lands  as  defendant  re- 
quired for  ImprovemnitB,  defendant  would 
never  have  Altered  Into  said  contract;  that 
shortly  after  complainant  and  defendant  en- 
tered into  said  contract  the  wife  of  defend- 
ant Mrs.  Dlckerson,  expressed  a  wish  to  pre- 
serve the  trees  on  a  portion  of  said  land 
fOr  shade  and  ornamental  purposes;  that 
thereupon  complainant  and  defendant  entered" 
Into  an  agreement  by  which  defoidant  should 
own  absolutely  all  of  the  growing  trees  on 
said  portion  and  should  pay  complainant 
therefor  the  sum  of  S25;  that  the  money 
was  paid  and  the  transaction  closed;  that 
the  purpose  of  said  agreement  was  to  take 
out  of  the  operation  of  the  contract  said 
portion  of  said  lands.  In  order  that  the  de- 
fendant might  preserve  such  trees  as  he  de- 
sired for  shade  and  ornamental  purposes 
on  said  parts  of  said  lands;  that  there  was 
no  agreement  or  understanding  between  com- 
plainants that  the  said  parts  of  the  said 
lands  were  the  ones  defendant  wanted 
cleared  under  the  contract  nor  that  said 
transaction  should  relieve  the  complainant 
from  carrying  out  the  stipulations  aforesaid 
as  to  the  clearing  of  such  parts  of  the  said 
lands  as  the  defendant  required  for  improve- 
mmts;  that  defendant  did  serve  notice  on 
complainant  to  clear  about  600  acres  of  said 
lands ;  that  it  is  not  true  that  said  contract 
was  mtered  into  by  mistake. 

To  this  answer  a  general  replication  was 
filed  and  testimony  was  taken  before  a 
master. 

On  final  bearing  the  following  decree  was 
entered: 

"This  cause  came  on  for  final  hearing  up- 
<m  bill,  answer,  replication,  and  proof;  and 
the  counsel  fOr  the  respective  parties  having 
argued  the  same,  and  the  court  being  ad- 
vised of  Its  Judgment: 

"It  Is  ordered,  adjudged,  and  decreed  that 
the  contract  made  between  the  complainants, 
G.  Parodl  and  Esther  Parodl,  his  wife,  and 
J.  B.  Dlckerson,  on  the  6th  day  of  April, 
A.  D.  1901,  set  forth  in  the  bill  of  complaint 
be,  and  is  hereby,  reformed  so  that  the 
sixth  paragraph  thereof  shall  read  as  fol- 
low*: 
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"•That  parties  of  the  first  part  covenant 
and  agree  with  the  party  of  the  second 
part  that  whenever  the  par^  of  the  second 
part  shall  require  any  part  of  the  said  lands 
for  the  purpose  and  to  the  extent  necessary 
for  the  erection  of  a  residence  thereon  and 
the  improvement  of  a  small  portion  there- 
about for  the  pnrposes  nsoally  incident  to 
a  residence  In  the  said  country,  to  wit,  for 
a  honse  yard  and  garden  for  the  raising  of 
produce  for  himself  and  family  and  a  small 
portion  for  cows  or  horses  used  by  him 
for  domestic  purposes,  the  parties  of  the 
first  part  will  cut  the  pine  trees  ofT  of  such 
parts  of  the  said  lands,  so  required  by  the 
party  of  the  second  part  tac  ImprovemraitB 
as  aforesaid,  and  remove  the  tops  of  same, 
conditioned  upon  the  party  of  the  second 
part  paying  the  parties  of  the  first  part 
three  cents  per  cubic  foot  for  all  logs  so 
cut,  such  logs  then  to  be  the  property  of 
the  party  of  the  second  part  Wood  to  be 
takm  off  clean  as  gone  over.' 

"And  It  appearing  that  after  the  making 
of  the  said  contracts  the  complainants  and 
the  said  J.  H.  Dickerson  toolc  possession  of 
■  and  Inclosed  the  land  so  agreed  upon,  amount- 
ing to  about  sixty  acres:    Now,  therefore, 

"It  is  considered,  ordered,  and  decreed, 
farther,  that  the  defendant,  and  his  sncces- 
Bors  in  administration  of  the  estate  of  the 
said  X  H.  Dickerson,  be,  and  are  hereby, 
perpetually  enjoined  from  demanding  or  at- 
tempting to  enforce  the  demand  that  the  com- 
plainants shall,  under  the  said  contract,  Im- 
prove or  permit  the  defendant  or  his  succes- 
sors in  administration  as  aforesaid  to  improve 
any  land  outside  of  the  said  inclosnre,  ex- 
cept in  accordance  with  the  provisions  of  said 
contract,  other  than  the  sixth  paragrapiL    And 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  defoidant  and  his  successors 
in  administration  of  the  estate  of  the  said 
J.  H.  Dickerson  be,  and  they  are  hereby, 
perpetually  mjolned  from  i»osecutlng  the 
suit  now  pending  In  the  circuit  court  of  Santa 
Rosa  county,  Florida,  by  the  defendant 
against  the  complainant  O.  Parodl,  or  any 
other  suit  to  recover  any  damages  from  the 
said  complainant  or  his  legal  reinresentatives 
for  any  failure  or  refusal  to  improve  or  per- 
mit to  be  Improved,  under  the  said  sixth  para- 
graph of  said  agreement,  land  other  than  that 
possessed  and  Inclosed  as  aforesaid  by  the 
said  J.  H.  Dickerson. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  Uie  defendant  do  pay  the  costs  of 
this  cause,  and  that  the  execution  do  Issue 
in  favor  of  the  complainants  against  him, 
the  said  defendant,  to  be  levied  out  of  the 
lands  and  tenements,  goods  and  chattels 
which  have  come  ov  may  come  Into  his  hands 
as  administrator  of  ,the  estate  of  J.  H.  Dick»'- 
Bon  to  be  administered. 

"Done  at  chambers,  this  October  28th,  A. 
D.  1904. 

"Charles  B.  ParkhiU,  Circuit  Judge." 


The  sixth  paragraph  referred  to  In  the 
decree  is  the  last  paragraph  quoted  above 
from  the  deed  of  conveyance^ 

A  rehearing  was  dmled,  and  the  defendant 
entered  his  appeal  from  sudi  final  decree,  and 
assigns  as  errors  thereon  that  the  court  ened 
in  (1)  overruling  defendant's  demurrer  and 
complainant's  bill  of  complaint;  (2)  irmjHng  a 
restraining  order;  (8)  rendering  a  final  de- 
cree; (4)  denying  defendant's  petition  for  re- 
hearing. 

O.  M.  Jones  and  Avery  &  Avery,  for  appel- 
lant Blount  &  Blount  and  Thoa.  F.  West, 
for  appellees. 

WHITFIELD,  X  (after  stating  the  facts). 
It  is  contended  that  the  demurrer  to  the  bill 
of  complaint  should  have  been  sustained,  be- 
cause, it  ia  said,  the  allegatlcms  in  effect 
simply  mean  "that  complainants,  being  aware 
of  the  contents  of  the  Instrument  they  signed, 
believed  that  the  l^al  effect  of  the  stipula- 
tion In  question  was  as  they  say  they  in- 
tended in  the  preliminaries  leading  up  to  it; 
that  the  deed  should  be  reformed,  because 
they  misunderstood  the  legal  effect  of  a 
provision  In  It" 

Where  an  Instrument  Is  drawn  and  ex- 
ecuted which  professes  or  is  Intended  to  carry 
into  execution  an  agreement  previously  en- 
tered into,  but  which  by  mistake  of  the 
draftsman,  either  as  to  fact  or  to  law,  does 
not  fulfill  that  Intention  or  violates  it  eqoity 
win  correct  the  mistake,  so  as  to  produce  a 
conformity  to  the  Intention.  1  Story's  Equity 
Jurisprudence,  |  116. 

Where  the  parties,  with  knowledge  of  the 
facts  and  without  any  Inequitable  incidents, 
have  made  an  agreement  and  a  writing  ex- 
ecuted by  them  for  that  purpose  expresses 
the  agreement  as  it  was  understood  and 
designed  to  be  made,  equity  will  not  Interfere, 
although  one  of  the  parties  may  have  mis- 
taken or  misconceived  Its  legal  meaning, 
scope,  and  effect 

If,  on  the  other  hand,  aft»  making  an 
agreement  in  the  process  of  reducing  it  to  a 
written  form,  the  instrument  by  means  of  a 
mistake  of  law,  falls  to  express  the  contract 
which  the  parties  actually  entered  Into,  equity 
will  Interfere  with  the  appropriate  relief, 
either  by  way  of  defense  to  Its  enforcement 
or  by  cancellation,  or  by  reformation,  to  the 
same  extent  as  if  the  failure  of  the  writing 
to  express  the  real  contract  was  caused  by  a 
mistake  of  fact  In  this  Instance  there  Is  no 
mistake  as  to  the  legal  import  of  the  contract 
actually  made;  but  the  mistake  of  law  pre- 
vents the  real  contract  from  being  unbodied 
in  the  written  instrument  In  short  if  a 
written  instrument  fails  to  express  the  in- 
tention which  the  parties  had  in  making  the 
contract  which  it  purports  to  contain,  equity 
will  grant  its  relief,  affirmative  or  defensive, 
although  the  failure  may  have  resulted  from 
a  mistake  as  to  the  legal  meaning  and  opera- 
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tloD  of  the  terms  or  language  employed  In 
the  writing.  Among  tbe  ordinary  examples 
of  Bocb  errors  are  those  as  to  the  legal  effect 
of  a  description  of  the  subject-matter,  and 
as  to  the  import  of  technical  words  and 
phrases;  but  the  rule  Is  not  confined  to  these 
Instances.  See  Pomeroy's  Equity  Jnrlsixru- 
dence,  voL  2,  H  848-846.  The  law  as  thus 
announced  finds  ample  support  In  the  author- 
ities. See  Lee  t.  Perclval,  86  Iowa,  638,  62 
N.  W.  643,  and  authorities  there  dted;  Silbar 
▼.  Ryder,  68  Wis.  106,  23  N.  W.  106;  Benson 
T.  Markoe,  37  Minn.  30,  33  N.  W.  88,  6  Am. 
St  Rep.  816;  Frant:Iln  t.  Jones,  22  Fla.  626; 
Jackson  T.  Magbee,  21  Fla.  622. 

Where  an  agreement  has  been  actually  en- 
tered into,  but  the  contract,  deed,  or  other 
Instrument  In  Its  written  form  does  not  ex- 
press what  was  really  Intended  by  the  parties 
thereto,  equity  has  Jurisdiction  to  reform  the 
written  instrument  so  as  to  conform  to  the 
Intention,  agreement,  and  understanding  of 
all  the  parties.  Claypoole  t.  Houston,  12 
Kan.  824;  Stephenson  t.  Elliott,  63  Kan. 
660,  86  Fac.  980.  See,  also,  Chamberlain  t. 
Lesley,  39  Fla.  462,  22  South.  736. 

Where  parties  have  made  an  agreement, 
and  the  scrivener  by  mistake  failed  to.express 
It  in  apt  words  and  terms,  equity  will  reform 
the  writing  to  make  it  conform  to  the  agree- 
ment previously  entered  Into  between  tbe 
parties.  Oonrtrlght  v.  Oourtright,  63  Iowa, 
366,  19  N.  W.  256. 

The  bill  sufBciently  states  the  agreement  of 
tbe  parties,  and  alleges  the  mistake  of  the 
scrivener  in  omitting  to  fully  or  sufficiently 
set  forth  the  agreement  In  the  deed,  and  that 
complainants  executed  the  deed  in  the  belief 
that  it  did  amply  set  forth  tbe  agreement  of 
the  iKirtiee  as  to  the  extent  of  the  improve- 
ments mentioned,  when  in  reality  the  deed 
does  not  contain  such  agreement,  and  states 
the  injury  to  tbe  complainants. 

No  n^Ugence  of  complainants  is  shown  by 
tbe  bill. 

The  demurrer  was  properly  overruled. 

Tbe  word  "Improvements"  in  the  deed  is 
ambiguous.  Its  meaning  is  not  made  entire- 
ly dear  by  a  reading  of  the  whole  deed. 

In  the  case  of  L'Engle  v.  Scottish  Union  ft 
National  Fire  Insurance  Co.,  48  Fla.  — ,  37 
South.  462,  67  Ia  R.  A.  681,  this  court  said: 
"If  a  written  contract  is  ambiguous  or  ob- 
scure in  its  terms,  so  that  the  contractual 
retention  of  the  parties  cannot  be  understood 
from  a  mere  Inspection  of  the  instrument, 
extrinsic  evidence  of  the  subject-matter  of 
tbe  contract,  of  the  relations  of  tbe  parties  to 
each  other  and  of  the  facts  and  circumstances 
snrronndlng  them  when  they  entered  into  the 
contract,  may  be  received  to  enable  the  court 
to  make  a  proper  interpretation  of  the  in- 
strument." 

In  tbe  case  of  Franklin  v.  Jones,  22  Fla. 
026,  this  court  held  that  "while  equity  wonld 
raConn  a  written  Instroment,  when  by  a  mis- 


take It  did  not  contain  the  true  agreement  of 
tbe  parties,  yet  it  wonld  only  do  so  when  the 
mistake  was  plain  and  the  proof  was  full  and 
satisfactory;  that  the  writing  should  be 
deemed  to  be  the  sole  exiMsltor  of  the  Intent 
of  the  parties  until  tbe  contrary  was  estab- 
lished beyond  reasonable  controversy;  that 
such  relief  would  not  be  granted  where  the 
evidence  was  loose,  contradictory,  or  equivo- 
cal." 

In  construing  the  different  provisions  of  a 
contract,  all  must  be  so  construed,  If  It  can 
reasonably  be  done,  as  to  give  ^ect  to  each. 
If  one  interpretation,  looking  to  the  other  pro- 
visions of  tbe  contract  and  to  its  general 
scope,  would  lead  to  an  absurd  conclusion, 
sncb  interpretation  must  be  abandoned  and 
that  adopted  which  will  be  more  consistent 
with  reason  and  probability.  L'Bngle  v.  Soot- 
tisb  Union  ft  National  Fire  Insurance  Co.,  48 

Fla. ,  87  South.  462,  67  L.  B.  A.  681 ;  Silbar 

V.  Ryder,  63  Wis.  106,  23  N.  W.  106 ;  Oriswold 
V.  Hazard,  141  U.  8.  260.  11  Sup.  Ct  972,  85 
L.  Ed.  67& 

Among  the  witnesses  whose  testimony  was 
taken  by  the  master  was  G.  Parodi,  one  of 
the  complainants,  but  his  testimony  will  not 
be  considered,  as  it  relates  to  transactions 
and  commimlcations  between  said  witness 
and  J.  H.  Dlckerson,  then  deceased.  Section 
1096,  Rev.  St.  1892. 

One  of  tbe  witnesses,  P.  M.  McCarthy,  testi- 
fied that  he  was  present  when  6.  Parodi  and 
Dlckerson  contracted  for  tbe  sale  of  tbe  land 
in  question;  that  Dlckerson  asked  "If  it  would 
be  satisfactory  if  he  could  clear  off  20  or  80 
acres ;  that  he  wanted  a  place  to  put  bis  farm 
hands  In,  those  he  Intended  to  take  care  of  the 
cattle.  Mr.  Parodi  said  it  would  be  all  right, 
and  tb^  reached  an  understanding.  It  was 
some  months  after  that  before  he  had  in  any 
way  cleared  it  at  alL"  Wboi  asked.  "Was 
there  not  an  agreement  between  Mr.  Parodi 
and  Mr.  Dlckerson  In  reference  to  tbe  extent  of 
the  lands  which  should  be  cleared  for  improve- 
ments?" he  answered:  "Well,  the  amount 
was  20  or  30  acres.  That  was  the  amount 
mentioned  by  Mr.  Dlckerson  himself.  He  ex- 
pressed it  in  that  way,  that  it  would  be  all  he 
would  need."  Testifying  further,  this  witness 
said:  "Four  or  five  months  after  that  be  had 
selected  a  piece  of  land,  and  asked  Mr. 
Parodi  to  let  the  land  Inspector,  Mr.  Cobb,  go 
down,  look  it  over,  and  show  him  the  lines. 
Mr.  Cobb  went  down  there  and  stated,  I 
think,  there  was  60  acres.  Mr.  Dlckerson 
stated  he  needed  this  for  improvements,  and 
requested  Mr.  Parodi  to  allow  him  to  clear  it 
fi»r  himself,  and  pay  for  tbe  timber,  and  pay 
him  $26  for  the  privilege,  and  upon  the  pay- 
ment of  the  |26  Mr.  Parodi  authorised  him  to 
take  possession  of  this  land  as  Improved  land 
under  the  terms  of  tbe  original  contract." 

F.  H.  Cobb,  one  of  the  witnesses,  testified 
that  he  was  riding  through  the  land  of  Parodi 
ft  Oo.  sold  to  Didcerson,  and  found  a  wire 
fence  stretched  around  about  60  acres,  and 
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that  Mr.  Dlckerson  told  hint  that  that  was  the 
part  he  had  selected  for  Improvements  under 
the  contract,  and  that  he  wanted  to  buy  that 
timber  Inalde  and  clean  it  up  as  he  saw  fit 

John  E.  Stlllman,  a  witness,  testified  that 
be  was  present  during  the  negotiations  be- 
tween DI<^erson  and  Parodi,  and  that  "Mr. 
Dickerson  stated  that  be  expected  to  raise 
cattle"  on  the  place,  "and  that  the  clause  re- 
ferring to  the  clearing  ot  the  land  at  his 
request  would  only  require  such  an  amount  of 
land  to  be  cleared  as  would  be  needed  by  him 
for  ordinary  farming  purposes  and  raising 
ordinary  crops  snch  as  would  be  raised  in 
that  section,  and  that  the  amount  would  not 
be  considerable." 

J.  J.  Sullivan  testified  that  he  knew  of  the 
negotlatlona,  and  that,  "In  substance,  the  con- 
versation was  that  Dickerson  wanted  to  buy 
this  land,  about  2,000  acres,  and  wanted  a 
place  for  a  residence  on  the  bay,  a  residence 
there,  and  in  conversation  said  he  wanted— to 
the  best  of  my  recollection,  I  should  say  be 
wanted — 00  acres,  about  60  acres,  for  culti- 
vation." 

This  testimony  was  not  contradicted ;  and, 
when  taken  in  connection  with  the  provisions 
in  the  deed  allowing  the  complainants  five 
years  to  remove  the  timber  from  one  half  of 
the  premises  to  be  selected  by  them,  and  an- 
additional  five  years  for  removing  the  timber 
from  the  other  half  of  the  lands,  and  for  the 
purchase  by  the  grantee,  who  was  to  engage 
in  stock  raising,  of  the  logs  to  be  cut  from  the 
lands  on  which  the  Improvements  were  to  be 
made,  it  seems  clear  that  the  word  "improve- 
ments," as  used  in  the  paragraph  of  the  In- 
strument here  sought  to  be  reformed,  had 
reference  to  snch  portions  of  land  usually 
necessary  for  a  residence  and  the  Incidents 
thereto  for  a  person  engaging  in  stock  raising, 
and  could  not  have  referred  to  any  greater 
portion  of  the  land  which  the  grantee  might 
arbitrarily  designate  as  being  required  for  im- 
provements. 

It  Is  the  duty  of  counsel  to  present  the 
exceptions  taken  to  testimony  to  the  chancel- 
lor, and  to  ask  bis  rulings  thereon  at  or  be- 
fore the  final  bearing;  and  where  the  re- 
quest for  sucb  rulings  Is  made  for  the  first 
time  in  a  petition  for  rehearing  the  chancellor 
may  for  that  reason  alone  refuse  to  enter  bis 
rulings. 

This  court  has  not  considered  the  testimony 
of  Q.  Parodi,  and,  as  the  decree  of  the  court 
is  amply  sustained  by  other  testimony  in  the 
record,  there  was  no  error  In  refusing  a  re- 
hearing. 

The  decree  is  affirmed. 

SHACKIiEFORD,  O.  J.,  and  OOGKRELIi. 
J.,  concur. 

TAYLOR  and  HOOKER,  33„  concur  in  the 
opinion. 

PARKHIIiL,  J.,  disqualified. 


WESTERN    UNION   TELEGRAPH   OO.    t. 
WELLS. 

(Supreme  Court  of  Florida,  Division  A.    Dee. 
12,  190S.) 

L   COUBTB— JUBIBDIOTION— AMOUHT     IN     CON- 
IBOVEBST. 

A  declaration  alleging  the  willful  refusal 
of  a  telegraph  company  to  pay  money  in  its 
hands,  to  which  the  plamtiff  was  entitled,  with 
full  knowledge  that  the  plaintiff  would  thereby 
be  compelled  to  travel  without  food  for  more 
than  2i  boars,  states  a  bona  fide  claim  within 
the  jurisdiction  of  the  circuit  court,  even 
though  the  money  withheld  be  below  the  juris- 
dictional amount  of  that  court. 
2.  Pu!Uk.Diiia — Dkuttbbeb. 

A  demurrer  is  not  the  proper  method  for 
eliminating  improper  items  or  q>eclal  acta  of 
alleged  negligence;  the  declaration  otherwise 
stating  a  cause  of  action. 

[Ed.  Note. — For  cases  In  point,  see  voL  39, 
Cent  Dig.  Pleading,  H  414,  Il6.] 

8.  Tklkqbapub  —  Tbanbuissior  of  Monkt  — 
FaUiUBx  to  Dkliveb. 

After  action  brought  against  a  tdegraph 
company  for  refusal  to  pay  over  to  the  payee 
of  a  telegraph  order  the  money  therein  named, 
the  company  is  not  relieved  from  liability  by 
paying  over  that  sum  to  the  transmitting  bank. 

4.  Saioc— Dahaqes. 

Wt^  the  known  probable  result  of  the 
willful  refusal,  without  adequate  excuse,  of  a 
telegraph  company  to  pay  over  money  to  one 
entitled  thereto,  causes  one  to  travel  for  more 
than  24  hours  without  food  or  funds,  he  niay 
recover  damages  for  bodily  pain  and  suffering 
and  for  mental  pain  and  anguish  attendant 
thereon. 

5.  Saui — Evidence. 

When  the  refusal  of  a  tel^^ph  company 
to  pay  over  money  causes  one  without  funds  to 
act  quickly,  and,  instead  of  seeking  to  recover 
from  a  sleeping  car  company  the  money  thereto- 
fore paid  for  a  section  and  awaiting  the  pos- 
sibility of  getting  the  money  the  next  day,  he 
decides  to  travel  homeward,  a  finding  of  the 
jury  that  the  injury  was  not  seif-impoaed  will 
not  be  disturbed. 

6.  TbiaI/— Reception  or  Evidence— Oerkbax 
Objection. 

Evidence  offered  in  support  of  an  element 
of  damage  alleged  in  the  declaration,  and  al- 
lowed over  a  general  objection,  will  not  be  held 
error  if  it  be  legally  pertinent  or  relevant  in 
any  aspect  of  the  case. 

7.  Tbleobafhb— Tbansvibbion    oir    Moret— 
Failube  to  Deliveb— Evidence. 

As  against  a  generiU  objection,  evidence 
as  to  the  suffering  for  food  of  a  wife  and  chil- 
dren may  be  admitted  for  the  purpose  of  ex- 
plaining why  one  spent  a  small  sum  of  money 
on  them  rather  than  to  relieve  his  own  wants, 
where  the  jury  is  charged  that  they  must  not 
allow  any  damages  for  the  suffering  of  the  wife 
or  children. 

8.  ElviDXNCE— Heabsat. 

The  statements  of  the  receiving  clerk  and 
cashier  in  the  main  office  of  a  telegraph  com- 
pany  respecting  matters  within   the   apparent 
scope  of  their  authority  are  not  hearsay. 
(Syllabus  by  the  Onrt) 

Error  to  Circuit  Court,  Marlon  County; 
W.  S..  Bullock,  Judge. 

Action  by  G.  Wakefield  Wells  against  thr 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 
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The  original  dedaration  In  tbU  cause  waa 
as  follows: 

"O.  Wakefield  Wells,  by  his  attomers,  B. 
Ii.  Anderson  and  William  Hocker,  sues  the 
Western  Union  Telegraph  Companr,  a  cor- 
poration organised  and  existing  under  the 
laws  of  the  state  of  New  Tork,  for  that  the 
defendant  was  on  the  28th  day  of  September, 
1001,  operating  certain  lines  of  telegraph 
wires  extending  from  the  city  of  Ocala,  Fla., 
to  the  city  of  Philadelphia,  Pa.,  and  had 
then  and  there  employed  divers  agents  at 
said  dtlea,  and  at  other  Intermediate  points, 
for  the  purpose  of  transmitting  by  telegraph 
messages  and  credits  for  the  general  public 
from  the  said  city  of  Ocala  to  the  said  city 
of  Philadelphia  at  and  for  certain  rates  or 
tolls  In  that  behalf  charged  by  the  defend- 
ant, and  for  the  purposes  aforesaid  then  and 
there  had  and  maintained  a  certain  office 
In  the  said  city  of  Ocala  and  a  certain  office 
In  the  city  of  Philadelphia,  wherein  the  de- 
fendant bad  thai  and  there  employed  divers 
agents  to  transmit  and  receive  such  mes- 
sages, and  to  transmit  and  receive  and  pay 
over  such  credits,  and  to  serve  the  public 
speedily  and  correctly  In  that  behalf. 

"And  the  plaintiff  avers  that  on  the  day 
and  year  aforesaid,  and  while  the  defendant 
was  conducting  the  business  as  aforesaid,  and 
while  the  plaintiff  was  in  the  said  city  of 
Philadelphia,  a  certain  firm  of  bankers  doing 
business  under  the  name  of  Mnnroe  &  Cham- 
bliss,  in  the  said  dty  of  Ocala,  and  acting 
as  the  agents  of  the  plaintiff  In  this  behalf, 
deposited  a  certain  sum  of  money,  to  wit, 
$26.85,  with  the  agent  of  the  defendant  In 
charge  of  Its  said  office  in  said  city  of  Ocala, 
and  the  defendant  then  and  there  in  con- 
sideration thereof  undertook  and  agreM  to 
speedily  and  correctly  transmit  by  telegraph 
a  message  to  the  agents  of  the  defendant  so 
employed  In  its  said  office  In  the  said  dty  of 
Philadelphia,  opening  a  credit  for  immediate 
payment  to  the  plaintiff,  under  the  name  of 
O.  Wake.  Wells,  with  such  last-named  agents 
of  the  defendant  so  employed  in  said  last- 
named  dty,  to  the  extent  of  |2S;  the  re- 
mainder of  said  sum  of  926.8S,  to  wit,  |1.8S, 
being  the  sum  charged  by  the  defendant  for 
■o  undertaking  to  speedily  and  correctly  open 
said  credit  and  pay  over  to  the  plaintiff, 
under  the  name  of  O.  Wake.  Wells,  the  said 
sum  of  $26.  Tet  the  defendant,  disregarding 
Its  undertaking  aforesaid  and  in  violation 
of  Its  agreement  aforesaid,  failed  to  correct- 
ly transmit  said  credit  and  open  the  same 
for  payment  to  the  plaintiff,  under  the  name 
of  O.  Wake  Wells,  with  the  said  agents  of 
the  defendant  in  the  said  office  in  the  said 
dty  of  Philadelphia  in  the  manner  and  form 
as  agreed  by  the  defendant;  and  the  agent 
of  the  defendant  in  charge  of  said  office  in 
said  last-named  d^  then  and  there,  after 
receipt  by  it  of  said  $26^,  and  after  a 
snffldent  time  had  elapiwd  to  permit  It  to 
open  audi  credit  with  sudi  agents,  wrong- 
folly  aaa  wtlUnlly,  opoo  ttae  plalatUFs  d»^ 


mand,  refused  to  pay  to  the  plaintiff  the 
said  sum  of  |25,  whereby  the  plaintiff  and 
his  family  suffered  great  pain  and  anguish 
of  mind  and  body,  and  were  greatly  wronged 
and  injured,  and  the  plaintiff  daims  $1,960.'' 

Upon  the  order  and  leave  of  court  this 
was  amended  by  substituting  for  the  last 
four  lines  the  following:  "And  the  plaintiff 
was  and  is  thereby  greatly  injured  and  dam- 
aged in  this,  to  wit:  That  the  said  Munioe 
ft  Ghambliss,  on  the  day  aforesaid  and  prior 
to  said  refusal  of  said  defendant  to  pay 
said  sum  to  plaintiff,  had  paid  to  and  de- 
posited with  the  defendant,  to  be  by  It  de- 
livered to  the  plaintiff,  the  said  sum  of 
$26;  that  the  plaintiff,  with  his  wife  and 
two  Infant  chlldroi,  was  on  said  day  In 
said  dty  of  Philadelphia,  in  the  state  of 
Pennsylvania,  traveling  from  said  place  to 
Ocala,  Fla.,  a  distance  of  1,000  miles  or 
more,  and  that  the  plaintiff  and  his  wife 
and  children  were  wholly  without  money  or 
funds,  and  wholly  without  the  means  of  ob- 
taining money  or  funds,  except  through  the 
payment  by  defendant  to  plaintiff  of  said 
sum  of  $25;  that  it  was  necessary  that  plain- 
tiff should  recdve  said  sum  of  money  in  order 
to  buy  and  provide  the  means  of  living  and 
purchasing  food  for  himself  and  his  family 
during  said  Journey  to  Ocala,  Fla.;  that  the 
defendant  was  by  the  plaintiff  then  and  there 
informed  of  and  well  knew  all  the  facts  here- 
in above  pleaded,  and,  having  such  knowl- 
edge, the  defendant  willfully  and  without 
excuse  refused  to  pay  said  sum  of  money  or 
any  part  thereof  to  plaintiff;  that  the  plain- 
tiff and  his  wife  and  children  were  thereby 
compelled  to  and  did  travel  from  Phila- 
delphia, In  the  state  of  Pennsylvania,  to 
Jacksonville,  In  the  state  of  Florida,  without 
food  and  without  the  means  or  ability  to 
pturchase  or  provide  food,  for  a  period  of  86 
hours  and  more,  and  were  thereby  made  and 
became  sick  and  ill,  and  were  compelled  to 
and  did  suffer  great  bodily  pain  and  Illness, 
and  great  mental  pain  and  anguish.  Plain- 
tiff claims  damages  In  the  sum  of  $1,950." 

The  defendant  demurred  to  the  declaration 
as  amended  upon  the  grounds: 

"(1)  The  damages  claimed  by  the  plaintiff 
do  not  fairly  arise,  according  to  the  usual 
course  of  things,  from  the  breach  of  con- 
tract complained  of,  and  are  not  such  dam- 
ages as  may  be  reasonably  supposed  to  have 
been  in  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  a  probable 
result  of  a  breach  of  It 

"CZi  There  i»  no  privity  between  the  plain- 
tiff and  the  defendant 

"(8)  The  damages  daimed  are  not  such  as 
ensue  from  the  alleged  breach  of  contract  by 
defendant,  and  the  suffering  alleged  was 
brought  about  by  the  action  of  the  plain- 
tiff himself  and  not  otherwise. 

"(4)  There  is  no  venue  laid." 

Upon  the  overruling  of  this  demurrer  the 
def aidant  pleaded,  first,  not  guilty;  second, 
nhat  MeHn.  Muntoe  ft  Ohamblias,  dewxibed 
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as  bankers  and  as  the  agents  of  tbe  plaintiff 
In  Ocala,  Fla.,  received  back  and  accepted 
from  the  defendant  all  of  tbe  moneys  paid  by 
them  for  the  account  of  the  plaintiff,  to  wit, 
$26.86,  since  the  commencement  of  this  snlt, 
wherefore  and  by  reason  whereof  all  rights 
of  action  of  the  plaintiff  became  lost  and  ex- 
tingolshed" ;  and,  third,  "that  all  of  the  in- 
juries and  damages  complained  of  as  happen- 
ing to  said  plaintiff  were  caused  by  the  volun- 
tary act  of  tbe  plaintiff,  and  not  otherwise." 

The  second  plea  was  held  bad  on  demurrer. 

There  was  verdict  for  the  plaintiff  in  tbe 
sum  of  $1,000,  upon  which  Judgment  was 
entered,  and  the  defendant  sued  out  this  writ 
of  error. 

Jna  B.  Hartridge  A  Son,  for  plaintiff  in 
error.  R.  L.  Anderson,  for  defendant  In 
error. 

COGKRBIiL,  J.  (after  stating  the  facts). 
The  first  error  assigned  Is  the  overruling  of 
defendant's  demurrer  to  plaintUTs  declara- 
tion as  amended.  The  argument  here  is  up- 
on the  theory  that  the  declaration  discloses 
an  actual  claim  for  less  than  $100  and  that 
therefore  it  is  below  the  Jurisdiction  of  the 
circuit  court.  In  which  court  the  action  was 
brought  It  can  Iiardly  be  claimed  that  the 
stated  grounds  of  the  demurrer  fairly  raise 
tbe  question  of  Jurisdiction;  but  as  it  was 
raised  on  the  demurrer  to  the  original  dec- 
laration, and  was  probably  argued  on  this 
subsequent  demurrer,  we  may  dispose  of  it 

The  declaration  is  in  tort  for  tlie  willful 
act  of  the  company,  whereby  the  plaintiff  suf- 
fered in  body  and  mind,  and  the  claim  assert- 
ed In  good  faith  was  far  in  excess  of  the 
minimum  amount  required  for  the  Jurisdic- 
tion of  the  circuit  court.  This  court  Is  not 
committed  to  the  doctrine  that  a  public  serv- 
ice corporation  can  by  Its  negligence  or  will- 
fulness cause  suffering  in  body  and  mind  to 
an  individual,  and  then  be  heard  to  say  It  Is 
liable  only  to  a  return  of  the  consideration 
received  by  It  for  correct  service. 

A  demurrer  is  not  the  proper  remedy  for 
getting  rid  of  improper  Items  of  special  acts 
of  alleged  negligence,  where  the  declaration 
makes  a  case  entitling  the  plaintiff  to  any 
recovery  whatever,  even  though  it  be  only 
nominal  damages.  Borden  v.  Western  Union 
Tel.  Co.,  32  Fla.  S94,  13  South.  876;  Gline 
V.  Tampa  Waterworks  Co.  (Fla.)  85  SoutiL 
8,  and  cases  cited.  The  drcnmstances  un- 
der which  the  plaintiff  was  contending;  his 
presence  without  money  and  without  friends 
in  a  large  city  1,000  miles  from  his  home, 
with  a  wife  and  two  small  children,  and  no 
resources  from  which  he  could  supply  him- 
self or  them  with  food  or  other  necessities 
on  the  Journey,  other  than  the  $25  which  the 
te]^;raph  company  owed  him — ^these  circum- 
stances, it  Is  alleged,  were  all  known  to  the 
defendant  company.  The  willful  refusal 
without  adequate  excuse  of  tbe  company  to 
pay  over  to  him  that  sum  entitled  him  un- 
doubtedly to  a  substantial  recovery  for  tbe 


resultant  injury  to  Mm  thereby  directly  oc- 
casioned in  the  mortiflcatlon,  InoonTenience; 
and  physical  and  mental  suffering  ineidoit  to 
traveling  a  great  distance  without  food  or 
other  necessities  for  himself  and  for  tbose  to 
whom  he  owed  the  highest  natural  obliga- 
tions. There  is  nothing  in  tbe  allegations  of 
the  declaration  to  Justify  an  argumoit  that 
these  sufferings  were  self-imposed,  and  tbe 
ground  of  the  demurrer  based  thereon  must 
find  its  suggestion  firom  something  outside 
the  declaration. 

What  we  have  said  answers  all  tbe  con- 
tentions made  here  in  support  of  this  demur- 
rer, and  the  assignment  is  not  sustained. 

The  second  plea  filed  by  the  defendant 
was  insufflcient  in  many  respects.  The  fact 
tliat  Munroe  &  Ghambliss,  as  tbe  plaintiff's 
bankers,  had  at  his  request  deposited  money 
with  tbe  telegraph  company  to  be  transmitted 
to  him,  does  not  make  them  his  agent  to  such 
an  extent  tiiat,  after  suit  brought  for  the 
negligence  of  the  company,  a  payment  by  it 
to  them  of  the  whole  amount  by  them  ad- 
vanced, but  not  all  received  by  the  company 
in  the  plaintUTs  behalf,  could  by  such  act 
defeat  plaintiff's  right  of  action.  Other  ob- 
jections to  the  plea  will  readily  occur. 

The  court  charged  the  Jury  that,  if  tbey 
found  for  the  plaintiff,  tbey  might  allow 
damages  for  bodily  pain  and  suffering,  and 
in  addition  thereto  damages  for  mental  pain 
and  anguish,  which  the  plaintiff  himself  suf- 
fered, but  could  not  consider  as  an  element 
of  damages  any  physical  pain  or  mmtal 
suffering  on  the  part  of  his  family.  The 
plaintiff  in  error  complains  oC  this  charge; 
the  burden  of  the  plaint  being  that  nothing 
can  be  recovered  under  this  declaration,  ex- 
cept •the  sum  paid  by  the  plaintiff  to  tbe 
telegraph  company,  a  position  heretofore 
held  untenable.  Reliance  is,  bowevw,  had 
upon  International  Ocean  TeL  Go.  v.  Saun- 
ders, 32  Fla.  434,  14  South.  148,  21  L.  R.  A. 
810.  There  we  held  that,  where  the  failure 
of  a  telegraph  company  to  send  or  dellvo' 
promptly  a  telegram  according  to  its  contract 
results  In  no  other  damages  than  moital 
pain  and  suffering,  only  nominal  damages 
could  be  recovered  in  an  action  sounding  in 
tort,  but  for  compensative  damages  for  a 
breach  of  the  contract  This  action  was  not 
based  upon  the  failure  of  tbe  telegraph 
company  in  promptness,  but  upon  Its  willful 
refusal  to  pay  over  money  to  the  plaintiff 
under  tbe  following  circumstances:  The 
plaintiff,  O.  Wakefield  Wells,  with  his  wife 
and  two  small  childroi,  arrived  in  Philadel- 
phia, September  26,  1901,  en  route  from 
Buffalo,  N.  T.,  to  Ocala,  Fla.  Being  short 
of  funds,  be  sent  a  telegram  about  11  a.  m. 
through  defendant  company  to  Ills  Ocala 
bankers,  saying:  "Wire  me  at  once  twenty- 
five  dollars  waive  identiflcatlon."  Being  ad- 
vised that  tbe  r^ly  would  l>e  received  in 
two  or  three  boon,  he  expended  all  his 
money,  except  $1.10,  in  securing  a  section 
in  tbe  sleeping  car  to  JackaonviUe,  Via.    His 
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banken  promptly  honored  his  demand  and 
delivered  to  the  telegraph  company  in  Ocala 
the  requested  sum  and  the  toll,  with  direc- 
tions to  waive  Identification.  By  a  mistake 
of  the  telegraph  company  the  return  message 
ordered  the  payment  made  to  "G.  Wake. 
Fells."  instead  of  to  "O.  Wake.  Weils." 
This  telegram  was  not  received  in  Pbila- 
delpbia  until  after  6  o'clock  and  within  a 
short  time  of  the  leaving  of  the  plaintiff's 
train.  The  agent  in  Philadelphia  expressed 
himself  satisfled  with  the  plaintiff's  Identity 
and  that  the  mistake  occurred  in  the  trans- 
misBlon,  bat  declared  his  Inability .  to  pay 
the  mon^  over  until  the  mistake  should  be 
corrected,  which  would  take  several  hours. 
The  plaintiff  made  known  fully  his  circum- 
stances, the  long  Journey  he  would  be  re- 
quired to  take  without  food,  and  the  other 
incidents  to  lack  of  funds  when  traveling 
with  a  wife  and  children ;  that  the  departure 
of  bis  train  was  imminent,  and  that  he  could 
not  wait  the  time  necessary  for  the  correc- 
tion. With  all  these  facts  and  circumstances 
fully  made  known  to  the  defendant  company, 
It  yet  willfully  refused  to  pay  over  the 
money  and  must  be  held  to  the  consequences. 

The  Intimate  association  between  mind  and 
body  is  a  matter  for  discussion  among  the 
psycho-physiologists;  but  to  the  laymen  it 
is  clear  that  a  tribunal  that  allows  damages 
for  physical  suffering  cannot  deny  damages 
for  the  mental  suffering  attendant  upon  the 
physical.  The  one  Is  as  much  an  actuality 
as  the  other,  and  Just  as  readily  determin- 
able by  a  Jury. 

There  was  evidence  under  the  declaration 
calling  for  substantial  damages,  and  the  af- 
firmative instruction  requested  by  the  defend- 
ant was  properly  refused.  It  was  left  to 
the  Jury  to  say  whether  the  Injury  to  the 
plaintiff  was  self-imposed,  and  by  their  ver- 
dict it  was  found  that  it  was  not  Practi- 
cally nothing  was  in  evidence  to  Justify  the 
charge;  certainly  nothing  that  would  Justify 
this  court  in  setting  aside  the  Jury's  finding. 
The  refusal  of  the  company  to  pay  over  the 
money  compelled  the  plaintiff  to  act  quickly. 
He  was  not  aware  that  be  could  receive 
wltbln  a  few  minutes  from  the  sleeping  car 
pe<9le  the  money  he  had  paid  for  the  sec- 
tion to  Ja<^sonvilIe,  nor  is  there  proof  of 
that  fact,  and  it  Is  assuredly  not  within 
the  Judicial  knowledge  of  the  court;  and 
with  the  alternative  of  remaining  overnight 
In  a  la!rge  city  without  funds  for  either 
lodging  or  meals  and  without  assurance  of 
being  able  at  any  time  of  getting  his  money 
from  the  telegraph  company,  he  chose  to 
take  at  least  the  assurance  of  a  roof  over 
his  head  and  a  return  towards  his  home, 
where  there  was  a  greater  possibility  of 
his  finding  relief. 

Many  exceptions  were  reaerred  to  the  ad- 
mission of  testimony,  bnt  we  need  not  set 
them  out  seriatim.  It  suffices  to  say  that 
many  at  theae  exceptions  taken  were  to  the 
materiality  of  evidence  tending  to  aupport 


the  allegations  of  the  declaration  tu,  to  the 
plaintiff  and  his  family  being  compelled  to 
travel  from  Philadelphia  to  Jacksonville  with- 
out food  and  without  the  means  to  purchase 
or  provide  food,  for  a  period  of  86  hours 
and  more,  whereby  they  became  sick  and 
suffered  great  bodily  and  mental  pain. 

No  motion  was  made  to  strike  from  the 
declaration  the  allegation  as  to  the  suffer- 
ing of  the  wife  and  children,  and  the  court 
instructed  the  Jury  not  to  consider  as  an 
element  of  damages  any  physical  pain  or 
mental  suffering  to  the  wife  and  children 
of  the  plaintiff.  Was  harmful  error  com- 
mitted, then,  in  admitting  testimony  that 
the  wife  and  children  suffered  for  food?  But 
one  of  the  three  methods  for  discarding  im- 
proper elements  of  damages  was  adopted. 
The  defendant  failed  to  move  to  strike  them 
from  the  declaration,  nor  did  It  request  in- 
structions eliminating  the  evidence  In  sup- 
port thereof,  further  than  was  done  by  the 
court's  charge;  and  we  are  confined  to  the 
objections  to  admissibility,  based  upon  rele- 
vancy and  materiality,  for,  if  the  evidence 
was  relevant  and  material,  the  further  qual- 
ity of  influence  or  prejudice  upon  the  Jury 
may — Indeed,  should — follow. 

It  is  questionable  whether  the  errors  as- 
signed upon  the  admission  of  this  evidence 
have  been  argued,  so  as  to  demand  a  deci- 
sion by  us.  The  i)olnt  is  stated  in  the  brief 
of  the  plaintiff  in  error,  and  the  case  of 
Florida  Southern  By.  Oo.  y.  Katz,  23  Fla. 
138,  1  South.  473,  is  cited,  presumably  in 
support  thereof;  but  the  citation  has  no  pos- 
sible relevancy.  Waiving,  however,  the  ade- 
quacy of  the  presentation  of  the  assignments, 
but  applying  our  well-recognised  rule  as  to 
general  objections  to  the  admissibility  of  tes- 
timony, we  look  to  ascertain  If  the  evidence 
may  be  legally  pertinent  or  relevant  in  any 
aspect  of  the  case. 

The  conditions  fully  disclosed  to  the  tele- 
graph company  at  the  time  of  the  tortious 
act  and  sufflclently  alleged  in  the  declaration 
showed  that  the  probable  direct  result  of  its 
action  would  be  to  cause  this  man,  with  his 
wife  and  small  children,  to  travel  for  more 
than  24  hours  with  but  a  little  more  than 
$1.  The  public  exhibition  of  his  inability 
to  provide  the  necessities  of  life  for  his 
family  tended  to  add  to  his  own  humiliation 
and  mortification,  and  their  condition,  as 
brought  out  by  this  testimony,  would  forbid 
to  any  being,  however  low  his  moral  stand- 
ard, the  application  of  the  |1  in  his  posses- 
sion to  the  relief  of  his  own  individual 
wants,  to  the  exclusion  of  the  weaker  de- 
pendents. 

The  conrersatlonB  between  the  plaintiff 
and  the  agents  of  the  company  in  Philadel- 
phia were  not  hearsay.  The  plaintiff  testi- 
fied he  went  first  Into  a  branch  office  of  the 
company,  where  he  was  directed  to  the  main 
office,  and  there  he  held  conversation  with 
the  receiving  clerk,  and  also  the  cashier. 
In  the  absence  of  countervailing  proof,  this 
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sufficiently  establlBhed  the  agency  of  tbeae 
employ^ 

With  the  amount  of  damages  we  have 
nothing  to  do.  No  attack  was  made  upon 
the  verdict  aa  exceaslTe.  A  verdict  for  tbe 
plaintiff  was  folly  warranted,  and,  as  no 
errors  of  law  have  been  made  to  appear  to 
OB,  tbe  Judgment  Is  affirmed. 

8HAOKLBFOBD,  O.  J.,  and  WHIT- 
FIBLiD,  J.,  concur. 

TATLOB  and  PARKHILL,  JJ.,  concur  in 
opinion. 

HOOKBB,  J.,  took  no  part  In  tbe  con> 
Blderation  of  this  case. 


(115  La.) 

No.  15,794. 

STATB  ex  rel.  JOURNBB  t.  BOARD  OF 

COM'RS. 

In  re  JOCRNBB. 

(Supreme  Ckturt  of  Louisiana.    Dec  4,  1905.) 

1.  MANDAinra— Failube  to  Anbweb. 

The  question  to  be  passed  upon  was  not 
ministerial,  but  judicial. 

In  proceeding  by  mandamus,  If  respondent 
does  not  make  a  return  or  file  an  answer,  the 
court  cannot,  on  this  failure  to  make  return  or 
answer,  be  required  to  make  the  mandamus 
peremptory. 

[Bd.  Note. — For  cases  in  point,  see  voL  83, 
Cent  Dig.  Mandamus,  |  406.1 

2.  Sams— iKBumoncNOT  or  Ahswbb. 

"If  tbe  answer  is  considered  insufficient, 
then  a  peremptory  mandate  shall  issue."  Code 
Prac.  art  848. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Mandamus,  |  407.] 

8.  Sahk  —  Jttdioiai,   Qukbtions— DiBCBsrioir 

OF  COUBT. 

Where  the  question  is  Judicial,  to  the 
Judge  of  tbe  court  of  the  first  Instance  Is  left 
some  discretion  to  determine  whether  from 
averments  and  proof -the  writ  should  be  made 
peremptory. 

4.   SaMB— CONTBOLJ.INO  JiTDIGIAL  AonON. 

In  view  of  this  discretion,  no  writ  of  man- 
damus will  go  to  him  to  compel  him  to  make 
the  writ  peremptory. 

[Bid.  Note. — For  cases  In  point,  see  vol.  88, 
(3«it  Dig.  Mandamus,  |  64.] 

6.  Saue— Failube  TO  Ahsweb— Pbocbdubb. 
Case  to  be  fixed  for  trial,  if  the  respondent 
in  the  district  court  declines  to  answer,  the 
remedy  is  to  bear  and  try  the  issues  presented 
without  answer,  on  such  proof  as  may  be  of- 
fered and  admitted. 
(Syllabus  by  the  Court) 

Application  by  John  Journee  for  a  writ  of 
mandamus  to  compel  the  court  to  Issue  a 
peremptory  writ  of  mandate  In  a  mandamus 
proceeding  by  tbe  state,  on  relation  of  John 
Journee,  against  the  board  of  commissioners. 
Petition  denied. 

Henry  Laurence  Lasanis,  Adams  &  Otero, 
Henry  Renshaw,  and  Herman  Michel,  for 
relator.  Samuel  Lonls  Oilmw^,  City  Atty., 
for  respondent 


Cause  of  Action. 

BRBAUX,  O.  J.  Relator  asks  for  a  writ 
of  mandamus  ordering  tbe  board  of  commis- 
sioners to  recall  and  annul  the  ordo:  dismiss- 
ing him  from  the  office  of  inspector  of  tbe 
police  force  of  the  city  of  New  Orleans,  and 
to  fully  restore  him  to  the  position  which  be 
had  filled  until  a  few  days  prior  to  the  filing 
of  his  petition  for  a  mandamus. 

Statement  of  Facts. 

Relator  was  elected  by  the  t>oard  of  com- 
missioners to  serve  during  good  behavior  at 
a  salary  of  |4,000  a  year. 

He  avers,  in  substance,  that  he  CaltbfuUy 
and  properly  discharged  tbe  functions  of  Iils 
office,  but  that  by  an  organized  conspiracy 
entered  into  between  the  members  of  the 
board  of  commissioners  and  other  persmis 
named  in  the  petition  be  was  ousted  from 
his  office. 

That  changes  were  brought  about  in  the 
personnel  of  the  board  of  commissioners  with 
a  view  to  bis  removal.  That  he  bad  been 
absent  from  the  city  with  leave  and  on  Ills 
return  became  aware  of  tbe  conspiracy  char- 
ged. That  he  had  Interviews  with  the  mayor 
and  others  to  which  he  refers.  That  in- 
fluences were  brought  to  bear  to  compel  blm 
to  resign,  and  that  other  reprehensible  steps 
were  taken  to  get  rid  of  blm  as  an  officer. 
He  sets  forth  in  detail  the  complaint  of  bad 
treatment  which  he  urges. 

We  will  not  go  Into  lengthy  details  of  the 
facts  of  the  case.  To  go  a  step  further 
needful  to  the  decision,  relator  sets  up  that 
charges  in  general  terms  without  specifica- 
tions were  brought  against  him  when  it  was 
found  that  he  would  not  resign  (be  annexed 
a  copy  of  these  charges  to  bis  petition),  and 
thereafter  be  was  ousted  from  bis  ofiSce; 
that  he  called  upon  the  board  of  commis- 
sioners for  specific  charges,  which  the  board 
declined  to  furnish.  Other  requests  he 
avers  were  made,  among  them  to  be  per- 
mitted to  appear  by  counsel,  which  vras  de- 
clined. He  says  be  asked  the  mayor  to  re- 
cuse himself  for  reasons  stated;  that  he  also 
requested  a  delay  to  summon  witnesses, 
which  was  refused.  He  asked  for  a  bill  of 
particulars  of  charges  toought  against  him 
and  f<»*  a  list  of  witnesses,  wtiich  were  re- 
fused. 

He  filed  written  protest  containing  a  nar- 
rative in  full,  of  which' the  foregoing  is  a 
summary  sufficient  for  tbe  decision  of  issues 
now  before  us;  the  case  not  being  befwe 
us  on  the  merits. 

The  further  action  of  the  board  of  com- 
missionerB  was  the  order  of  dismissal. 

Whereupon  relator  brouglrt  this  action, 
setting  forth  In  detail  all  his  grounds  of 
attack  directed  against  tbe  proceedings  tak- 
en to  dismiss  Urn  firom  office. 

When  this  suit  was  called  for  bearing  in 
tbe  district  court,  a  ocmtention  arose  as  to 
who  should  begin— «a  to  whethw  relator 
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should  announce  his  readiness  to  proceed 
with  the  trial  or  whether  the  respondent 
nbould  not  first  file  answer  to  the  mandamus. 

To  state  further,  relator  claimed  the  right 
to  be  Informed  of  the  nature  of  respondent's 
return  before  his  (relator's)  announcement 
whether  he  was  ready  to  go  to  trial.  Four 
of  relator's  witnesses  were  absent.  The 
bearing  was  continued  for  a  stated  number 
of  days. 

Prior  to  this  contlnTiance  relator  asked 
that,  in  the  absence  of  any  reason  shown 
why  the  alternative  writ  should  not  be  made 
peremptory,  the  court  direct  that  it  be  made 
peremptory. 

This  the  court  declined  to  grant,  and  order- 
ed a  continuance,  as  just  mentioned. 

To  the  ruling  of  the  court  declining  to 
make  the  writ  of  mandamus  peremptory, 
counsel  for  relator  reserved  a  bill  of  ex- 
ceptions. On  the  day  to  which  hearing  had 
been  continued  a  number  of  witnesses  were 
absent 

In  answer  to  an  inquiry  from  counsel  for 
relator  to  know  if  any  return  had  been  made 
to  the  order  to  show  cause,  counsel  for  re- 
spondent propounded  the  cotmter  Inquiry 
whether  the  relator  was  ready  to  go  to  trial. 
Similar  inquiry  was  propounded  by  the  court 
Relator's  counsel  persisted  in  wishing  to  be 
Informed  whether  there  was  a  return  made 
In  the  answer  to  the  rule  nisi  and  that  then 
counsel  would  be  placed  In  a  position  to 
determine  whether  or  not  they  were  ready. 

The  contention  of  relator's  counsel  Is  that 
they  were  ready  if  the  question  Intended  to 
be  raised  was  one  of  law;  allter,  If  the  an- 
swer to  the  rule  contained  reference  to  facts, 
requiring  proof  to  meet  and  refute  them. 
Counsel  for  relator  reiterated  that  under  the 
practice,  they  were  entitled  to  a  written  re- 
turn, citing  several  dedstons  in  support  of 
their  contention.  The  further  contention  was 
raised  by  relator  Incidentally,  that  the  oath 
of  the  relator,  if  met  by  a  full  return  of  re- 
qwndent  being  oath  against  oath,  only  then 
the  burden  of  proof  would  shift  to  relator. 
On  the  11th  of  July,  1906,  the  day  fixed  for 
bearing  the  rule,  relator,  through  counsel,  re- 
newed his  motion  asking  the  court  to  direct 
respondent  to  comply  with  the  court's  order 
previously  Issued;  that  is,  direct  respondent 
to  file  his  return,  or,  in  default  of  his  return, 
that  the  mandamus  be  made  peremptory. 

We  excerpt  the  following  from  the  respond- 
ent Judge's  return  in  answer  to  the  role  nisi 
Issued  by  ttito  court: 

"I  called  the  case  for  trial,  and  asked : 
'Gentlemen,  are  you  ready?* 

"Respondent  [in  the  district  court]  answered 
that  it  was  ready.  Counsel  for  relator  asked 
that  their  witnesses  be  called,  many  of  whom 
did  not  respond  to  the  call  of  their  names. 
Counsd  for  relator  refused  to  answer  the  court 
as  to  whether  they  would  proceed  to  trial  or 
noL  Thev  (the  counsel)  proceeded  to  inquirs 
of  ooonsel  for  respondent  if  they  had  a  written 
return  to  the  writ,  what  the  return  contained, 
if  they  would  file  said  return,  etc.  Answers 
were  refused  to  these  questions,  except  to  say 


that  every  allegation  of  fact  contained  in  the 
petition  would  be  traversed,  and  the  law  laid 
down  therein  contested." 

The  court  reiterated  the  refusal  to  grant 
the  order  and  in  the  return  to  this  court 
stated  its  readiness  to  proceed  with  the  trial 
whenever  relator  would  be  ready.  The  re- 
spondent judge  returns  further  that  he  has 
not  heard  the  case  and  arrived  at  no  judg- 
ment The  respondent  Judge  furtlier  an- 
swers that  this  court  is  without  jurisdiction 
to  render  judgment  prior  to  a  judgment 
rendered  by  the  court  a  qua,  that  this  court 
is  without  authority  to  assume  original  juris- 
diction, that  be  has  not  refused  to  proceed 
with  the  trial,  but  on  the  contrary,  be  called 
the  case  for  trial  and  would  have  tried  it 
if  relator  had  been  ready. 

We  have  already  stated  that  a  rule  nltl 
was  Issued  and  a  day  fixed  to  hear  the  par- 
ties, relator  and  respondent. 

Respondent  not  having  filed  an  answer,  re- 
lator moved  the  court  to  make  the  writ  pev- 
emptory. 

Opinion. 

Relator's  first  contention  is  that  his  motion 
should  have  been  granted,  and  the  writ  made 
peremptory.  Relator  invokes  the  articles  of 
the  Code  of  Practice,  which  read : 

"The  court  to  which  the  complaint  is  ad- 
dressed. If  it  thinks  there  is  no  ground  for 
interposing  its  authority,  shall  issue  an  order 
addressed  to  the  party  or  to  the  inferior  Judge 
against  wliom  the  complaint  is  made,  by  which 
he  shall  be  directed  to  do  what  has  been  de- 
manded of  him,  or  to  show  cause  to  the  con- 
trary, within  a  certain  time  after  the  service 
of  the  order,  to  l>e  Szed  by  the  court."  Article 
841. 

And  also  the  other  article  which  provides : 

"If  the  answer  is  considered  insufficient  then 
a  peremptory  mandate  shall  issue."  Article 
84aL 

The  language  of  the  article  Is  not  Impera- 
tive. The  court  must  find  that  the  answer 
of  the  respondent  Is  Insufficient  The  court 
a  qua,  not  having  found  anything  upon  the 
answer,  for  none  has  been  returned,  cannot 
be  ordered  by  this  court  to  enter  a  decree 
making  the   mandamus   peremptory. 

The  issues  have  not  reached  thut  stage 
which  the  article  indicates  as  proper  to  make 
the  writ  peremptory.  There  was  no  return, 
sufficient  or  Insufficient  The  act  of  the 
judge,  if  he  were  to  make  the  writ  peremp- 
tory or  If  be  refused  to  make  this  order,  is 
Judicial  and  requires  the  exercise  of  the  high- 
est discretion.  No  order  can  properly  Issue 
by  this  court  to  the  respondent  judge  direct- 
ing him  to  render  a  specific  judgment 

The  court  will  not  direct  what  judgment 
should  be  rendered. 

This  court  has  repeatedly  In  its  decisions 
declined  to  compel  a  respondent  judge  to 
render  a  specific  Judgment  It  has  ruled 
that  it  would  OHnpel  a  respondent  judge  to 
iwoceed  with  the  trial,  adjudicate^  but  has 
not  gone  further. 
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A  court  cannot  be  divested  by  mandamm 
of  all  anthority  to  decide  a  Judicial  Qoestlfin. 

That  port  of  relator's  contention  mnst  be 
dismissed. 

In  tbe  second  place,  it  appears  the  trial 
was  brought  to  a  standstill  between  the  par- 
ties. The  respondent  contended  that  he  was 
not  obliged  to  file  his  return  until  relator 
announced  that  he  was  ready  for  trial.  Re- 
lator, on  the  other  hand,  announced  that  be 
bad  a  right  to  see  the  return  before  announ- 
cing that  he  was  ready. 

We  cannot  overlook  the  fact  that  in  bis 
return  the  respondent  judge  states  that  he 
has  never  refused  to  hear  the  case  and  that 
he  is  ready  to  proceed  with  tbe  trial. 

Tbe  act  devolving  upon  resiwndent  Judge 
was  Judicial.  If  he  chose  to  inquire  if  re- 
lator was  ready  for  trial,  if  he  was  pre- 
pared to  sustain  allegations  of  his  petition 
by  reference  to  law  or  by  needful  proof. 
In  case  proof  was  deemed  necessary,  it  was 
incumbent  upon  blm  to  satisfy  the  respond- 
ent Judge  that  he  was  ready.  In  thus  In- 
quiring, and  in  stopping  for  an  answer,  the 
respondent  Judge  did  not  render  himself  li- 
able to  be  proceeded  against  by  mandamus. 

There  is  remedy  by  appeal,  if  improper 
conditions  are  imposed. 

We  have  not  found  that  the  inquiry  and 
expected  answer  were  Improper  conditions, 
even  though  the  inquiry  was  made  before 
the  respondent  was  called  upon  for  a  state- 
ment as  to  whether  he  was  ready  to  pro- 
ceed, and,  if  ready,  if  he  was  prepared  to 
make  return. 

Had  the  relator  announced  to  the  court 
that  be  was  ready,  it  was  yet  time  for 
tbe  court  to  inquire  of  the  respondent  if 
he  was  ready  and  what  steps  be  had  taken 
toward  complying  with  the  alternative  writ 
In  any  event  the  fact  that  the  court  called 
on  the  relator  first  affords  no  ground  for 
mandamus.  "While  the  writ  of  mandamus 
lies  in  many  cases  to  courts  and  Judicial 
officers  to  compel  them  to  perform  certain 
acts,  or  to  take  action  in  certain  class  of 
cases,  in  no  case  will  the  writ  issue  to  com- 
pel the  exercise  of  discretion  vested  in  such 
courts  or  officers."  Bncy.  of  Pleading  and 
Practice,  vol.  13,  628. 

In  the  matter  of  practice,  the  respond- 
ent commissioners  submitted  to  the  court's 
ruling  and  followed  the  court's  direction. 
They,  by  thus  following  this  direction,  are 
not  to  be  prejudiced.  "Actus  curiae  nemini 
damnosus." 

An  act  of  the  court  should  not  be  held 
to  Injure  one  or  the  other  party  to  the  suit 

Relator  and  respondent  announce  them- 
selves ready  for  trial.  The  respondent  judge 
says  in  his  return  tliat  be  has  nev»  refused 
to  hear  tbe  case. 

It  would  be  extraordinary  if  anything 
were  now  to  arise  to  prevent  tbe  bearing. 

"Sails,  oais,  and  stream  all  tend  to  one 
direction.'* 


There  is  no  room  for  Hm  barsb  remedy 
of  mandamus. 

The  office  of  the  writ  is  to  direct  some- 
tblng  to  be  done. 

All  parties  being  ready,  in  that  dtrectloa 
tbe  court  must  decline  to  interfere. 

The  writ  is  recalled,  and  tbe  petition  of 
applicant  is  not  granted. 
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No.  16,685. 

8TATB  NAT.  BANK  v.  S.  W.  CliABK  k 

SONS  et  aL 

(Suprone  Oourt  of  Louisiana.    Nov.  20^  UNKL) 

Plkadihq— Dkfbcts— Cuwe  bt  Aomtbhtoii  or 

Evidence. 

Pending  a  respite  which  had  been  granted 
to  the  commercial  partnership  of  S.  W.  Clatt 
A  Sons,  the  sons  withdrew  from  the  firm  and 
turned  the  buaineas  over  to  their  father,  witb- 
out,  however,  transforring  their  interest  in 
the  partnership  or  their  interest  in  tbe  part- 
nership property.  The  State  National  Bank, 
having  obtained  a  judgment  in  soUdo  against 
the  partnership  and  tlie  individoal  membere, 
caused  a  fi.  fa.  to  issue,  mider  which  the  con- 
tents of  the  store  No.  624  Canal  street  were 
seized  as  proi>ert7  of  their  debtor.  The  wife 
of  the  senior  member  of  the  firm  enjoined  tbe 
sale  on  the  ground  tliat  it  was  her  property 
under  a  dation  en  paiement  made  to  her  by  her 
hustuuid,  pending  the  respite,  in  partial  payment 
of  parapnemal  funds  received  by  him  and 
converted  to  liis  own  use.  The  seising  creditor 
resisted  her  demand,  claiming  that  tiie  prop- 
erty transferred  was  not  the  property  of  the 
husband,  but  of  the  partnership,  and  oould 
not  be  transferred  by  him  to  his  individual 
creditor,  but,  if  he  could  do  so,  the  title  would 
pass,  subject  to  the  rights  of  the  partnership 
creditors. 

The  court  sustained  the  seizing  creditor 
and  dissolved  the  injunction,  and  the  plaintilf 
in  injunction  appealed.  The  Judgment  of  the 
court  is  affirmed.  It  was  claimed  that  the 
seizing  creditor  should,  in  answer  to  the  in- 
junction, have  alleged  the  insolvency  of  the 
partnership  and  of  the  husband,  and  he  had 
failed  to  do  so. 

The  want  of  such  allegation  was  cured  by 
evidence  received  without  objection  on  tbe 
trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89t 
Gent  Dig.  Pleading,  g  1386.J 

(Syllabus  by  tbe  Court) 

Appeal  from  Civil  Distitct  Court,  Paiisli 
of  Orleans;    John  St  Paul.  Judge. 

Action  by  tbe  State  National  Bank  against 
S.  W.  Clark  &  Sons  and  others.  There  was 
judgment  for  plalntitr,  under  whicb  a  fi. 
fa.  was  issued  and  levied  on  certain  proper- 
ty, and  Mrs.  S.  W.  Glaiit  sued  out  an  in- 
junction restraining  tbe  sale  of  the  proper- 
ty. From  a  judgment  dissolving  tbe  in- 
junction, Mrs.  Clark  appeals.    Affirmed. 

Rehearing  denied  December  18,  1906. 

B.  A.  O'SuUlvan,  for  appellant  William 
Stirling  Parkerson,  for  appellee. 

Statement  of  the  Case. 
NICHOLLS,  J.    On  the  27tti  of  October. 
1903,  S.  W.  Clark  &  Sons,  a  commercial  part- 
nership composed  of  8.  W.  Clark  and  bU 
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sons,  H.  H.  Clark  and  S.  W.  Olark,  Jr.,  ob- 
tained from  tbe  civil  district  court  a  res- 
pite. The  asseta  were  placed  at  $60,732,  and 
tbe  liabilities  at. $45,080.  Mrs.  S.  W.  Glaric 
was  pnt  down  as  a  creditor  for  $9,000,  and 
the  State  National  Bank  for  $8S0. 

On  January  7,  1904,  the  State  National 
Bank  demanded  security,  nnder  article  8098 
of  tbe  Civil  Code.  On  hearing,  S.  W.  Clark 
A  Sons,  plaintiffs  In  the  respite  proceedings, 
were  ordered  to  furnish  bond  In  favor  of  the 
bank  for  $1,000.  On  the  18th  of  March, 
1004,  the  bank  moved  to  have  the  order 
granting  the  respite  set.  aside  and  vacated  on 
the  ground  that  the  bond  so  ordered  was  not 
furnished.  On  hearing,  this  prayer  was 
granted,  and  the  order  granting  a  respite 
was  vacated. 

On  March  16th  tiie  State  National  Bank 
filed  a  suit  against  the  firm,  citing  each  mem- 
ber of  the  firm.  On  April  12tb  the  bank  ob- 
tained Judgment  In  soUdo  against  the  firm 
«f  S.  W.  Clartc  and  its  Individual  members. 
A  writ  of  fieri  facias  Issued  in  exe<y]tion 
of  tbe  judgment,  and  under  tbe  writ  the  con- 
tents of  the  store  No.  624  Canal  street  were 
seised  as  the  property  of  the  Judgment  debt- 
ors. 

On  May  6th  Mrs.  Clark,  the  wife  of  the 
senior  member  of  the  firm  and  the  mother  of 
the  others,  alleging  herself  to  be  the  owner 
and  In  possession  of  tbe  property  seized,  pray- 
ed for  and  obtained  an  Injunction  directed 
to  the  seizing  creditor  and  the  dvll  sherlfT 
against  further  proceedings  under  the  writ 
of  fi.  fa.,  and  selling  the  property,  and 
slmultaneooSly  prayed  for  Judgment  against 
tbem  for  damages  In  making  the  seizure. 

Tbe  bank  filed  an  answer  to  her  demands, 
setting  up  the  legality  and  validity  of  their 
own  proceedings,  and  contesting  the  claims 
of  the  plaintiff  In  injunction,  and  asking  a 
dissolution  of  tbe  Injunction,  with  20  per 
cent,  damages. 

On  the  trial  of  the  case  there  was  Judg- 
ment rejecting  tbe  demands  of  Mrs.  Clark, 
and  dissolving  the  Injunction  which  had  Is- 
■ned  at  her  Instance,  but  dismissing  as  of 
nonsuit  the  prayer  of  the  bank  for  damages. 
From  that  Judgment  Mrs.  Clark  appealed. 
For  answer  -to  the  appeal,  the  bank  prayed 
that  the  Judgment  appealed  from  be  amend- 
ed, so  as  to  allow  damages  for  attorney's 
Tees. 

In  her  petition  for  Injunction  Mrs.  Clark 
averred  that  she  had  received  from  the  suc- 
cession of  her  deceased  parents  in  December, 
1002.  the  sum  of  $10,000,  which  was  taken  by 
her  hnsband  and  expended  by  blm  In  his 
business  as  retail  grocer. 

That  In  September,  1889,  she  sold  to  her 
son  S.  W.  Clark,  Jr.,  a  lot  of  groiind,  which 
sbe  described,  for  $6,000,  partly  in  cash  and 
partly  in  a  note  for  $4,500,  which  note  was 
taken  i>osse8s1on  of  and  negotiated  by  her 
busband  to  a  third  person,  and  the  proceeds 
devoted  fb  his  own  use. 


That  cognizant  of  these  facts,  and  know- 
ing that  her  husband  was  In  embarrassed 
circumstances,  she  caused  a  statement  of 
ber  claims  against  her  hnsband  to  be  re- 
corded according  to  law  In  the  otHce  of  the 
recorder  of  mortgages  for  the  parish  of  Or- 
leans, In  order  to  preserve  the  legal  privilege 
and  mortgage  existing  In  favor  of  married 
women. 

That  on  the  7th  of  March,  1904,  by  mutual 
consent  the  commercial  firm  of  S.  W.  Clark 
&  Sons  was  dissolved;  the  two  sons  retiring 
therefrom  and  turning  over  to  S.  W.  Clark 
the  business  of  the  grocery,  in  which  they 
had  been  engaged.  That  her  husband,  being 
tbe  sole  owner  of  the  contents  of  the  said 
grocery  store,  together  with  Its  appurte- 
nances, wherein  he  was  doing  business  on 
the  premises,  624  and  628  Canal  street,  and 
knowing  of  the  Just  and  equitable  claim  held 
by  her  against  him,  in  accordance  with  law 
made  over  to  her  by  a  notarial  act  as  a  da- 
tion  en  palement  In  partial  payment  of  his 
Indebtedness  the  contents  of  said  premises 
on  the  8th  of  March,  1904,  at  the  price  of 
$4,903,  the  amount  ascertained  by  a  strict 
and  honest  inventory  and  appraisement  duly 
taken  of  tbe  contents  of  the  said  store,  and 
belonging  and  appertaining  thereto  for  the 
conducting  of  said  business. 

That  she  accepted  said  dation  en  palement. 
and  was  present  and  in  her  own  person  ac- 
cepted the  manual  delivery  of  all  tbe  arti- 
cles set  forth  In  the  Inventory  and  act  of 
dation,  and  from  that  date  she  had  been  con- 
ducting said  business  and  grocery  through 
S.  W.  Clark,  Sr.,  whom  she  had  especially 
appointed  her  agent  for  that  purpose. 

That  in  March,  1904,  she  had  filed  in  the 
dvll  district  court  a  petition  against  her 
husband,  praying  for  a  separation  of  prop- 
erty on  the  ground  of  bis  Insolvency  and  the 
disordered  condition  of  his  affairs,  alleging 
that  he  was  Indebted  to  her  In  the  sum  of 
$13,500,  less  the  sum  of  $4,9^,  amount  re- 
ceived by  the  dation  en  palement  of  certain 
movable  effects.  That  of  tbls  petition  plain- 
tiff In  execution  and  defendant  in  these  pro- 
ceedings took  cognizance,  by  Intervention 
filed  March  14th,  opposing  the  allegations  of 
said  petition,  which  suit  was  then  pending. 

She  then  recited  the  seizure  on  the  2d  of 
May  by  the  State  National  Bank,  throufrh 
the  sheriff,  of  the  contents  of  the  store,  624 
and  626  Canal  street,  which  was  her  own 
separate  property.  That  at  the  time  of  said 
seizure  tbe  seizing  creditor  had  knowledge 
of  all  the  facts  stated,  and  the  seizure  of  ber 
property  was  made  wantonly  and  malicious- 
ly, and  to  harass  and  to  force  her  to  pay 
what  she  did  not  owe.  She  averred  that  she 
was  In  no  way  indebted  to  S.  W.  Clark,  Sr., 
or  to  the  said  bank,  and  alleging  damage  to 
herself  from  this  seizure,  she  prayed  for  an 
injunction  against  the  sale  and  a  Judgment 
decreeing  her  to  be  the  owner  of  the  proper- 
ty and  damages. 

Tbe  bank  answered  tbe  oivosltioB  of  Mrs. 
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Clark,  pleading,  first,  tbe  general  issne.  It 
then  averred  the  obtaining  on  the  IStb  of 
April,  1904,  of  the  judgment  against  S.  W. 
Clark  &  Sons  and  the  Individual  members  of 
the  firm,  and  the  Issuing  of  a  writ  of  fl.  fa. 
tn  execution  of  the  Judgment,  and  the  seizure 
under  tbe  writ  of  the  contents  of  the  store^ 
624  and  626  Canal  street  It  alleged  that 
on  October  27,  1903,  the  Judgment  debtors 
obtained  a  respite  in  the  district  court  That 
Mrs.  Clark  was  placed  as  a  creditor  of  tbe 
firm  in  the  sum  of  $9,000.  That  tbe  respite 
had  been  set  aside  for  failure  of  the  firm  to 
furnish  bond.  That  the  stores  on  Canal 
street  and  their  appurtenances  were  placed 
upon  tbe  schedule  as  worth  $12,867,  and  dur- 
ing the  term  of  the  respite  the  said  stores 
were  turned  over  to  Mrs.  Clark,  a  creditor  of 
the  firm,  at  a  valuation  of  $4,993.  That  said 
transfer  was  illegal,  null,  and  void,  in  fraud 
of  creditors,  and  that  said  stores  were  then, 
and  still  were,  the  property  of  the  firm  of 
S.  W.  Clark  &  Sons,  subject  to  seizure  by  Its 
creditors. 

That  tbe  injunction  which  had  issued  had 
caused  it  damage  in  the  sum  of  $850,  being 
the  amount  of  its  Judgment  with  interest  and 
costs  and  20  per  cent  damages.  It  prayed 
that  the  demand  of  the  plaintiffs  in  injunc- 
tion be  dismissed,  and  that  it  so  have  Judg- 
ment against  her  for  $850  Interest  and  costs, 
according  to  the  Judgment  it  had  obtained, 
and  20  per  cent  damages  and  general  relief. 
It  was  stated  from  the  bar  on  the  trial  that 
the  sale  which  had  been  enjoined  had,  by 
consent  of  parties,  taken  place  without  prej- 
udice to  the  rights  of  tbe  parties. 

Opinion. 

We  do  not  understand  the  State  National 
Bank  to  question  the  verity  of  the  claims  of 
Mrs.  Clark  against  her  husband,  or  to  deny 
the  fact  of  the  datlon  en  paiement  made  to 
her  or  her  possession  at  the  time  of  its 
seizure  of  the  property  covered  by  that  da- 
tlon. It  denies  that  tbe  sons  of  S.  W.  Clark 
transferred  to  him  their  Interest  in  the  firm 
of  B.  W.  Clark  &  Co.,  or  any  part  of  its 
property.  It  insists  that  at  the  time  of  the 
datlon  en  paiement  both  S.  W.  Clark  and 
the  firm  of  S.  W.  Clark  &  Sons  were  insol- 
vent to  the  knowledge  of  Mrs.  Clark.  It  con- 
tends that  S.  W.  Clark  had  no  right  powor, 
or  authority  to  transfer  to  bis  wife,  in  pay- 
ment of  her  individual  claim  against  him,  the 
property  of  the  partnership,  which  was  an 
entity  s^arate  and  distinct  from  the  indi- 
viduals composing  it  and  that  that  transfer 
was  really  tbe  sale  of  the  property  of  a  third 
person,  and  null  and  void,  but  If  not  null 
and  void,  that  tbe  property  passed  to  her, 
subject  to  the  rights  of  the  partnership  cred- 
itors, to  be  paid  by  preference  out  of  it  It 
was  urged  In  the  argument  of  the  case  by 
counsel  of  the  plaintiff  In  Injunction  that  the 
seizing  creditor,  in  resisting  the  demand  of 
the  wife  and  contesting  tbe  datlon  en  paie- 
ment had  not  yet  alleged  the  insolvency  of 


the  husband  or  that  of  the  firm  of  8.  W. 
Clark  &  Sons.  There  Is  evidence  on  the  rec- 
ord of  evidence  of  the  Insolvency  of  both  re- 
ceived without  objection.  Mrs.  Clark  herself 
alleged  that  fkict  and  made  it  the  basis  of 
the  demand  for  a  separation  of  propoty 
from  her  husband,  and  testified  to  ber  hns- 
band's  Insolvency.  We  find  evidence  In  tbe 
record  that  the  sons  of  S.  W.  Claric  ft  Ca 
withdrew  from  the  firm,  and  that  he  bad  as- 
sumed all  of  Its  liabllltleB,  but  none  that  tbey 
bad  trtmsferred  their  interest  In  It  or  any 
part  of  its  property  to  their  father.  Quoad 
the  creditors  of  the  partnership,  that  proper- 
ty remained  its  property  up  to  the  time  of  tbe 
datlon,  and  subject  to  payment  of  its  debts. 

The  only  issue  presented  by  the  wife  Id 
her  injunction  proceedings  was  that  the  own- 
ership of  the  property  seized  was  at  tbe  time 
of  the  seizure  in  her,  and  was  not  subject 
to  seizure  by  the  bank,  which  was  a  partner- 
ship creditor.  Her  counsel  referred  tbe 
court  to  the  decision  of  this  court  in  Hicks 
Co.,  Ltd.,  V.  Thomas,  88  South.  148,  114  La. 
219,  as  establishing  that  tbe  bank  should 
have  alleged  tbe  insolvency  of  its  debtors  in 
its  answer  to  the  injunction,  but,  conceding 
that  fact  should  have  been  so  specially  al- 
leged, the  error  waa  cured  by  the  evidoice 
offered  by  the  plaintiff  in  injunction  herself. 

We  are  of  the  opinion  that  even  if  the 
property  transferred  to  Mrs.  Clark  by  her 
husband  carried  the  title,  it  passed  to  ber 
subject  to  the  pursuit  of  the  creditors  of  the 
partnership,  under  the  circumstances  of  this 
case,  Independently  of  any  question  of  fraud. 
Hewett  V.  Williams,  48  La.  Ann.  691,  19 
South.  604.  We  notice  the  fact  that  the  bank 
has  referred  to  Mrs.  Clark  as  being  herself 
one  of  tbe  creditors  of  the  partnership,  but 
she  herself  does  not  claim  to  have  been  sndL 
Facts  shown  in  tbe  evidence  do  not  show  tbat 
she  was  such.  On  the  contrary,  she  was  the 
creditor  of  ber  husband  individually. 

We  are  of  the  opinion  that  ai%>eUant  Is 
not  entitled  to  a  reversal  of  the  judgment 
and  tbat  ber  demand  was  properly  dismissed. 

We  do  not  think  that  under  the  drcnm- 
Btances  of  this  case  the  amendment  asked 
should  be  made. 

For  the  reasons  herein  assigned.  It  is  or- 
dered, adjudged,  and  decreed  that  the  jnds- 
ment  appealed  from  be,  and  tbe  same  is, 
hereby  afilrmed,  with  costs. 


ai5  La.) 

No.  16,501. 

METROPOLITAN  LIFE  INS.  00.   OP  NEW 

XOBK  V.  BOARD  OF  ASSESSORS 

FOR  PABISH  OF  ORLEANS. 

(Supreme  Court  of  Louisiana.    Nov.  20.  1905.) 

1.  Taxation— Situs  or  Pebsonai.tt. 

The  rule  "Mobilia  seqauntnr  personam"  is 
a  fiction  of  law,  not  resting  of  itself  upon  any 
constitutional  foundation,  and  wliich  gives  way 
before  express  law  destroying  it  in  any  given 
case,  where  constitutional  requirements  do  not 
stand  in  the  way. 
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2.  Sak»— NoHBCsioBirr  Cobpobations— FboP" 

EBTT  E2lC7U>TKD   in   STATX. 

Tb*  MTcnth  wctlon  of  Act  No.  170  of 
1898  annoonoed  the  policy  of  the  state  toach- 
ing  the  taxation  of  credits  and  notes  represent- 
ing to  the  eqaivalent  thereof  an  amount  of 
property  of  a  foreign  corporation  which  was 
ntilised  by  it  in  the  proaecution  of  Its  business 
in  the  state  of  Loolmana.  The  object  of  the 
statute  was  to  do  away  with  the  discrimination 
theretofore  •zisUng  in  favor  of  nonresidents  as 
against  residents  and  place  them  all  on  an 
equal  footing.  The  statute  was  not  arbitrary 
by  a  legitimate  exercise  of  legislatiTe  power 
and  diavetion,  and  is  constitutional. 

[Kd.  Note. — For  cases  in  point,  see  rol.  46, 
Cent  Dig.  Taxation.  »  288-290.] 

8.  Baks— Monet  Loarzd  in  Statk. 

The  particular  manner  or  instrumentality 
by  which  tiie  moneys  used  by  the  foreign  cor- 
poration in  Louisiana  In  the  course  of  its 
business  are  obtained  is  a  matter  of  no  sig- 
nificance In  the  consideration  of  the  liability 
of  the  comi>anT  to  taxation  for  the  use  of 
such  money.  Tne  moneys  loaned  in  Louisiana 
were  the  company's  moneys,  and  the  notes 
evidencing  the  loan  represented  the  moneys 
so  used  in  Louisiana.  Tub  moment  the  moneys 
were  received  in  Louisiana  the  taxing  power 
attached  as  against  the  company,  and  the  tax 
created  was  not  destroyed  because  thereafter 
the  company  might  remove  the  notas  b^ond 
the  limits  of  the  state. 
4.  Savs— GoixxcTioK  or  Tax. 

The  state  is  not  required  to  go  beyond  Its 
limits  for  the  poriKwe  of  enfordng  the  tax. 
Article  233  of  the  Constitution  furnishes  an 
adequate  remedy.  The  delinquent  can  be  reach- 
ed through  process  upon  its  resident  local 
snpwintendent. 
5b  Sau— Loans— BmovAL  or  Notes  out  or 

State. 

There  was  no  reason  for,  or  Justice  in, 
the  sending  by  the  company  of  the  notes  be- 
yond the  limits  of  the  state  and  holding  them 
in  its  vaults  until  required  for  payment  or 
suit  in  Louisiana.  Their  value  was  in  no  way 
enhanced  thereby.  Their  value  continued  to 
rest  on  tiie  fact  that  they  were  secured  by  the 
property  of  the  debtor  in  Louisiana,  and  through 
Its  right  to  enforce  the  same  in  the  courts 
of  that  state.  The  value  of  the  investment  was 
due  entirely  to  what  was  done  in  Louisiana. 
6.  Same— Attobnet'b  Fees. 

The  right  of  the  attorney  to  remuneration 
for  his  sei vices  Is  recognised. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Conrt,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Suit  by  the  Metropolitan  Life  Insurance 
Company  of  New  York  against  the  board  of 
assessors  for  the  parish  of  Orleans.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Rehearing  denied  January  2,  1906. 

Frandfl  Charles  Zacbarie,  for  appellant 
tax  collector.  Henry  Garland  Dupr6,  Aaat 
City  Atty.,  for  appellant  city  of  New  Or- 
leans. George  Hltcbings  Terriberry,  for  ap- 
pellant board  of  assessors.  J.  Zach  Spearing, 
amicus  curiae.  Howe,  l^>encer  &  Cocke,  for 
appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiff,  a  corpora- 
tion created  and  existing  under  the  laws  of 
the  state  of  New  York,  appearing  in  the  suit 
tbrougb  Its  duly  authorized  agent  in  the  city 
of  New  Orleans,  alleged: 


That  it  Is  a  corporation  engaged  in  the 
business  of  life  Insurance  in  various  portions 
of  the  United  States,  and  its  domicile  is  In 
the  city  of  New  York,  where  Its  general 
or  home  offices  are  situated  and  its  officials 
reside.  That  It  bas  an  office  in  the  city  of 
New  Orleans,  wbere  it  Is  represented  by  sub- 
ordinate managers  only.  That,  in  accord- 
ance with  law,  in  the  month  of  January, 
1804,  to  wit,  on  or  about  the  21st  day  of 
January,  1904,  It  duly  filed  with  the  board 
of  assessors  for  the  parish  of  Orleans  its 
sworn  statement  of  all  the  property  owned 
by  it  subject  to  taxation  under  the  laws  of 
this  state.  Tbat,  notwithstanding  tbe  fact 
that  petitioner  had  made  a  true  return  of 
its  taxable  property  to  the  said  board  of 
assessors,  said  board  did,  nevertheless,  pro- 
ceed to  and  did  assess  petitioner  upon  prop- 
erty not  owned  or  held  by  it,  or  any  of  its 
officers,  in  tbe  state  of  Louisiana,  and  said 
board,  despite  tbe  due  and  seasonable  protest 
of  petitioner,  did  make  an  erroneous.  Illegal, 
and  void  assessment  on  tbe  following,  to  wit, 
110,000  credit,  money  loaned,  etc.,  $10,000, 
money  In  possession,  etc.  Petitioner  averred 
tbat  it  did  not  have  at  any  time  during  tbe 
current  year,  on  hand  or  on  deposit  within 
the  state  of  Louisiana,  funds  exceeding  the 
sum  of  11,500,  as  set  forth  in  tbelr  sworn 
return.  That  the  assessment  in  tbe  sum  of 
$10,000,,  made  by  said  board  on  account  of 
credits,  money  loaned,  etc,  was  illegal,  null, 
and  void,  for  the  reason  tbat  any  credits, 
bills  receivable,  or  moneys  loaned  by  and  due 
petitioner  are  not  located  and  payable  in  this 
state,  but  are  located  and  payable  and  tax- 
able only  at  the  domicile  of  petitioner,  and 
are  not  subject,  under  the  Constitution  of  tbe 
United  States  and  tbe  laws  of  this  state, 
to  taxation  by  tbe  state  of  Louisiana,  and 
that  said  assessment  by  the  board  of  as- 
sessors was  an  attempt  to  extend  the  taxing 
privilege  of  tbe  state  of  Louisiana  beyond 
the  territorial  Jurisdiction  thereof,  and  con- 
stituted a  taking  of  property  without  due 
process  of  law,  in  violation  of  the  fourteenth 
article  of  amendment  of  the  Constitution 
of  the  United  States,  which  this  petitioner 
expressly  pleaded  and  claimed  the  benefit  of. 

That  in  accordance  with  the  statutes  made 
and  provided  petitioner  duly  and  seasonably 
applied  to  said  board  of  assessors  and  to  the 
revision  committee  of  tbe  city  council  for  tbe 
cancellation  of  said  illegal  assessment,  and 
for  the  reduction  of  said  assessment  of  money 
on  band  to  the  amount  returned,  under  oath 
by  this  petitioner  to  tbe  board  of  assessors. 
Tbat  the  said  board  of  assessors,  upon  ap- 
plication, reduced  the  said  amount  of  $10,000, 
assessed  to  petitioner  as  money  in  possession, 
to  tbe  sum  of  |7,600,  Instead  of  to  $1,600, 
as  prayed,  but  persisted  in  assessing  peti- 
tioner with  tbe  sum  of  $10,000  for  credits, 
bills  receivable,  etc. 

Tbat  petitioner  thereupon  made  a  legal 
tender  of  the  sum  of  $46  to  tbe  treasurer 
of  the  city  of  New  Orleans,  being  in  full  of 
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the  amount  of  taxes  legally  due  by  It  for 
tbe  current  year,  wblch  tendor  was  refused. 
That  it  bad  been  notified  by  the  said  treas- 
urer and  by  John  Fitzpatrick,  State  Tax 
Collector  for  the  First  district,  to  pay  the 
taxes  based  upon  said  illegal  assessment, 
and  that  they  would  impose  penalties  and 
seize  the  property  of  petitioner  unless  en- 
Joined  and  restrained  by  this  honorable  court 
In  view  of  the  premises,  petitioner  prayed 
that  the  dty  of  New  Orleans  through  its 
proper  officer,  the  board  of  assessors,  through 
its  proper  officer  and  John  SHtzpatrick,  the 
State  Collector  for  the  First  district,  be  duly 
cited  to  appear  and  answer  hereto,  and  that, 
after  due  proceedings  bad,  there  be  Judg- 
ment in  favor  of  petitioner  and  against  said 
defendants,  decreeing  that  ttie  assessment 
against  petitioner  In  the  sum  of  $10,000,  on 
account  of  credits,  money  loaned,  etc.,  be 
declared  to  be  null  and  void,  and  tbat  the 
assessment  against  petitioner,  on  account  of 
moneys  in  band,  etc.,  be  reduced  to  the  sum 
of  $1,600,  and  that  the  defendants,  and  each 
of  them,  be  restrained  and  prohibited  from 
collecting  or  attempting  to  collect  any  taxes 
based  upon  said  illegal  assessment,  and  peti- 
tioner prayed  for  all  costs  and  for  general 
relief. 

The  board  of  assessors  and  State  Tax 
Collector  filed  an  answer  In  which  they  plead- 
ed the  general  issue,  and  prayed  th§t  plain- 
tifC's  demand  be  dismissed.  They  prayed 
that  they  have  Judgment  for  10  per  cent, 
attorney's  fees  on  the  aggregate  amount  of 
the  taxes  and  penalties  involyed  in  the  case 
until  paid,  or  so  much  thereof  as  might  l>e 
named  for  the  court  and  for  all  and  general 
relief. 

The  city  of  New  Orleans  pleaded  the  gen- 
eral issue,  and  prayed  that  plaintitTa  de- 
mand be  dismissed,  and  that  there  be  Judg- 
ment in  its  own  favor. 

The  district  court  declared  that  the  law 
and  the  evidence  were  in  favor  of  the  plain- 
tiff and  against  the  defendants,  and  for  the 
reasons  assigned  in  open  court  in  the  written 
opinion  it  rendered  Judgment  in  favor  of 
plaintiff. 

The  Judgment  adjudged  and  decreed  that 
tbere  be  Judgment  in  favor  of  plaintiff,  the 
Metropolitan  Life  Insurance  Company  of  New 
York,  and  against  the  defendants,  the  dty  of 
New  Orleans,  the  board  of  assessors  for  the 
parish  of  Orleans,  and  John  Fitzpatrick, 
State  Tax  Gollectolr  for  the  First  district  of 
New  Orleans,  decreeing  and  ordering  that  the 
assessment  for  the  year  1004,  against  the 
plaintiff  company  on  moneys  in  band,  etc., 
l>e  reduced  to  the  sum  of  $4,000.  and  further 
decreeing  the  assessment  for  said  year  against 
said  company  In  the  sum  of  $10,000  on  ac- 
count of  credits,  money  loaned,  etc.,  to  be 
null  and  void. 

It  further  ordered  that  said  defendants, 
and  each  of  them,  be,  and  they  are  hereby, 
restrained  and  prohibited  from  collecting  or 
attempting  to  collect  any  taxes  based  upon 


said  Illegal  assessment  and  that  defendants 
pay  all  costs  of  this  suit 

The  written  reasons  were  as  follows: 

This  is  an  action  for  reduction  of  assess- 
ment on  money  in  possession,  on  deposit  etc, 
and  for  the  cancellation  of  an  assessment  up- 
on credits,  money  loaned,  bills  receivable,  etc. 

The  evidence  shows,  and  it  was  admitted  at 
the  bar  by  all  counsel,  that  tlie  average  of 
money  in  possession  and  on  deposit  by  plain- 
tiff does  not  exceed  $4,000,  and  that  item 
ought  therefore  to  be  reduced  accordingly. 

The  evidence  also  shows,  and  it  is  not  dis- 
puted, that  the  only  "credits,  money  loaned, 
and  bills  receivable"  belonging  to  plalntifl, 
and  intended  to  be  taxed,  consist  of  loans 
made  to  their  policy  holders  in  this  state,  and 
evidenced  by  their  notes  secured  by  pledge  of 
its  own  policies,  all  of  which  as  soon  as  exe- 
cuted are  transmitted  to  the  home  ofllce  In 
the  city  of  New  York,  and  are  returned  to 
this  city  only  for  purposes  of  collection  or 
renewal. 

The  authority  under  which  it  is  proposed  to 
assess  and  tax  these  notes  Is  the  seventh 
section  of  Act  No.  170  of  1898,  the  last  clause 
whereof  reads  as  follows:  •  •  •  "And 
all  bills  receivable,  obligations  or  credits  aris- 
ing from  business  done  in  this  state  are  here- 
by declared  assessable  within  this  state  and 
at  the  business  domicile  of  said  non  resident 
his  agent  or  representative." 

This  section  is  identical  in  terms  with  the 
corresponding  section  of  Act  No.  106  of  1890, 
a  statute  which  stood  unrepealed  when  the 
Supreme  Court  of  this  state  declared,  sub- 
stantially in  Liverpool,  etc.,  Ins.  Go.  t.  Board 
of  Assessors,  44  La.  Ann.  780,  11  South.  91, 
16  L.  R.  A.  66,  that  "no  legislative  power  ex- 
isted to  change  the  situs  of  debts  due  to  non- 
residents," unless  such  debts  had  assumed 
some  "concrete  form"  in  the  evidence  thereot 
and  "such  evidences  are  situated  in  the  state." 
language  tantamount  to  a  declaration  that 
this  provision  of  the  statute  was  repugnant  to 
some  higher  law;  i.  e.,  was  "unconstitu- 
tional." Under  this  high  authority,  then,  I 
am  constrained  to  declare  that  so  much  of 
the  seventh  section  of  Act  Na  170  of  1898 
as  attempts  to  make  assessable  in  this  state 
any  bills  receivable  due  to  nonresidents,  un- 
less the  same  are  "situated  in  the  state,"  Is 
unconstitutional,  and  therefore  void,  and  any 
assessment  made  in  pursuance  thereof  is 
therefore  null. 

The  defendants  appealed. 

Opinion. 
In  the  brief  on  behalf  of  the  insurance  com- 
pany the  statement  is  made  that  on  the  trial 
defendant's  counsel  made  such  admissions  as 
reduced  tills  cause  to  the  sole  question  of  the 
legality  and  unconstitutionality  of  the  at- 
tempted tax  on  credits,  money  loaned,  etc 

"The  plaintiff  is  a  coriwration  under  the 
laws  of  New  York.  It  had  duly  complied  with 
the  statutes  of  the  state  re^lathig  the  entry 
and  doing  of  butdness  by  foreign  insnrance  com- 
panies, and  has  and  maintains  an  office  in  the 
city    of    New    Orleans.    Following    tba    usual 


Digitized  by  V^jOOQ  IC 


La.) 


METROPOLITAN  LIFE  INS.  CO.  ▼.  BOARD  OF  ASSESSORa 


849 


notice  on  January  21,  1904,  it  filed  Its  wwom 
return  of  property  owned  by  It  and  subject  to 
taxation  in  this  state.  The  board  of  asseaaora 
proceeded  to  alter  this  section  in  two  par- 
ticulars. It  assessed  to  the  plaintiff  the  sum  of 
$10,000  as  money  in  possession  or  on  deposit 
and  $10,000  aa  credits,  moneys  loaned,  and 
bills  receivable. 

"On  the  1st  of  January,  1004,  the  plaintiff 
had  outstanding  loans  made  to  residents  in 
Louisiana  amounting  to  about  $10,000.  Be- 
tween the  1st  of  January  and  the  Ist  of  April, 
1904,  the  plaintiff  loaned  to  persons  in  Louisiiuui 
the  sum  of  $1,492. 

"The  method  of  making  these  loans  was  that 
described  by  Mr.  McHaray,  the  resident  super- 
intendent : 

"Q.  I  want  TOtt  to  describe  to  the  court  the 
method  by  which  a  loan  is  applied  for  to  the 
company  and  passed  on  by  the  company,  and 
how  the  contract  is  accepted. 

"A.  The  policy  holder  applies  to  me  for  a 
loan  on  his  policy.  I  take  the  application, 
and  I  advise  the  company  and  procure  the 
necessarr  note. 

"Q.  Where  do  yon  procure  that  note  from? 

"A.  From  the  home  office  at  New  York. 

"Q.  Who  passes  on  the  application? 

"A.  The  home  office. 

**Q.  In  case  they  decide  to  accept  the  loan, 
they  advise  you? 

"A.     Yea. 

"Q.  Then  what  do  you  do? 

"A.  I  take  the  policy,  with  the  note,  and 
■end  it  to  the  home  office,  and,  if  they  pass 
upon  it  approvingly,  the  check  Is  sent  to  me 


"Q.  Where  were  the  notes  and  the  policy 
securing  the  notes  representing  this  $10,000 
on  the  1st  day  of  January,  1904?  In  other 
words,  where  were  they  located? 

"A.  In  New  York,  «r. 

"Q.  Are  those  notes  always  located  in  New 
Tork? 

"A.  Yes,  sir.  • 

"Q.  That  is  to  say,  they  are  sent  by  yon  to 
New  Tork,  when? 

"A.  Immediately  upon  the  loan  being  com- 
pleted. 

"Q.  Do  you  in  any  case  retain  for  more  than 
24  or  49  hours  the  evidence  of  indebtedness  in 
your  office? 

"A.  No,  sir. 

"Q.  In  other  words,  within  24  or  48  hours 
the  notes  and  policies  go  to  the  home  office 
in  the  course  of  business? 

"A.  Tes,  sir." 

In  the  Byllabns  to  the  brief  of  the  appellant 
the  following  amoug  other  propositions  are 
laid  down: 

"(1)  The  doctrine  of,  'Mobllia  sequuntnr  per- 
sonam' is  snbjlect  to  so  many  exceptions  that  it 
can  be  applied  only  in  the  simplest  cases. 
Story   on   Conflict  of   Laws  (2d   Ed.)   p.   414, 

yM:  New  Orleans  v.  Stemple,  175  U.  S. 
.  20  Sup.  Ct  110,  44  L.  Ed.  174;  Bristol 
V.  Washington  County,  177  U.  S.  133,  20  Sup. 
Ct  585,  44  L.  Ed.  701:  Blackstone  v.  Miller, 
188  n.  S.  203,  23  Sup.  Ct  277,  47  L.  Ed.  439. 
"(2)  It  can  never  prevail  in  the  face  of  posi- 
tive law  to  the  contrary.  Norris  v.  Mumford, 
4  Mart.  (O.  S.)  20-  Ramsey  v.  Stevenson,  6 
Mart.  (O.  S.)  23,  12  Am.  Dec.  468;  Fisk  v. 
Chandlff,  7  Mart  (O.  8.)  24 ;  Belme  v.  Patton, 
17  La.  690;  United  States  v.  Bank  of  U.  S., 
8  Rob.  414:  Offnt  v.  Acheverra,  24  La.  Ann. 
98 ;  Succession  of  Caballero,  Id.  579;  Freret 
▼.  Preret's  Heirs,  31  La.  Ann.  509.  Especially 
when  there  is  a  positive  tax  law  to  the  con- 
trary. State  V.  Martin,  2  La.  Ann.  667;  State 
V.  Poydras'  Heirs,  9  La.  Ann.  166 ;  Succession 
of  Dufour,  10  La.  Ann.  391 ;  Succession  of  Pro- 
vost, 12  La.  Ann.  577.  The  decisions  in  Meyer 
V.  Pleasant,  41  La.  Ann.  64C,  6  South.  258, 
Barber  Asphalt  Co.  v.  City  of  New  Orleans,  41 
89  SC- 


La.  Ann.  1017,  6  South.  794,  do  not  controvert 
that  principle,  because  under  the  tax  acts  at 
1886  and  1888  there  were  no  provisions  in  con- 
flict with  the  doctrine  of  'Mobilia  sequuntnr 
personam.' 

"(3)  The  Jurisprudence  of  the  courts  of  other 
states  establish  this  as  one  of  the  exceptions 
to  the  maxim.  Alvany  v.  Powell,  55  N.  C  61 ; 
CaUin  v.  Hull,  21  Vt  161;  Smith  v.  Burley, 
9  N.  H.  423 ;  State  v.  St  Louis  County  Court, 
47  Mo.  600 ;  People  v.  Home  Ins.  Co.,  29  Cal. 
533:  City  of  St  Louis  v.  Wiggins  Ferry  Co., 
40  Mo.  680;  Wilcox  v.  Ellis,  14  Kan.  602; 
Board  of  Sup'rs  of  Taaewell  County  v.  Daven- 
port, 40  111.  l96;  Douglas  v.  Mayor,  etc.,  of 
City  of  New  York,  2  Duer,  110;  Silsbury  v. 
McCoon,  8  N.  T.  390,  53  Am.  Dec.  307.  And 
It  has  also  been  maintained  in  State  ex  rel. 
Mechanics'  &  Traders'  Ins.  Co.  v.  Board  of 
Assessors,  47  La.  Ann.  1544,  18  South.  519; 
Bluefields  Banana  Co.  v.  Board  of  Assessors, 
49  La.  Ann.  4S,  21  South.  627;  Parker  v. 
Strauss,  49  La.  Ann.  1175,  22  South.  329. 
The  decision  in  Railey  v.  Board  of  Assessors, 
44  La.  Ann.  766,  11  South.  93,  is  not  sustained 
by  the  authorities  cited  therein. 

"Tappan  v.  Merchants'  Nat  Bank,  19  Wall. 
499,  22  L.  Ed.  189,  and  United  States  v.  Erie 
Ry.  Co.,  106  U.  S.  333,  1  Sup.  Ct  223,  27  L. 
Ed.  151,  in  effect  overrule  In  re  State  Tax  on 
Foreign-Held  Bonds,  15  Wall.  300,  21  L.  Ed. 
179.  State  ex  rel.  Abbott  v.  Hicks,  44  La.  Ann. 
776,  11  South.  74,  while  seeming  to  oppose  our 
contention,  yet  only  modifies  it,  while  Clason  v. 
01^  of  New  Orleans,  46  La.  Ann.  1,  14  South. 
306,  is  against  it 

"(4)  Investments  by  a  nonresident  of  the 
state  are  subject  to  taxation  under  the  laws  of 
the  state  when  made  by  a  resident  agent  who 
is  employed  to  invest  money  at  whose  office 
the  loans  are  made  payable,  and  to  whom  the 
notes  taken  for  loans  are  returned  for  collec- 
tion. Bristol  V.  Washington  County,  177  U.  S. 
133,  20  Sup.  Ct  585,  44  L.  Ed.  701:  New 
Orleans  v.  Stemple,  175  U.  8.  309,  20  Sup. 
Ct  110,  44  L.  Ed.  174. 

"(5)  Whether  our  contention  hereinbefore  set 
forth  be  correct  or  not  there  can  be  no  serious 
question  that  a  state  can  tax  a  foreign  cor- 
poration, especially  a  foreign  insurance  com- 
pany, to  any  extent  or  in  any  manner  It  sees 
proper,  for  the  privilege  of  doing  business  in 
the  state.  6  Thompson  s  Commentaries  on  Cor- 
porations, 81  8087  and  7900,  and  authorities 
there  cited.  12  Cook  on  Corporations  (4th  Ed.) 
p.  1080,  and  authorities  there  cited.  Cooler 
on  Taxation,  387;  1  Deety  on  Taxation,  372, 
229 ;  Burroughs  on  Taxation.  161 ;  Paul  v. 
Virfinia,  8  Wall.  168,  19  L.  Ed.  357;  Liver- 
pool Ins.  Co.  V.  Massachusetts,  10  Wall.  573, 
19  L.  Ed.  1029 ;  Oliver  v.  Liverpool  &  London 
Life  &  Fire  Ins.  Co.,  100  Mass.  531;  Attorney 
General  v.  Bay  State  Min.  Co.,  99  Mass.  148, 
96  Am.  Dec.  717;  Ducat  v.  Chicago,  10  Wall. 
416,  19  L.  Ed.  972;  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  24  L.  Ed.  148;  Pensacola 
Telegraph  Co.  v.  Western  Union  Telegraph  Co., 
96  U.  S.  12,  24  L.  Ed.  708 ;  Cooper  Mfg.  Co. 
V.  Ferguson,  113  U.  S.  727,  6  Sup.  Ct.  739. 
28  L.  Ed.  1137;  Bobbins  v.  Shelby  County 
Taxing  Diet.,  120  U.  8.  496,  7  Sup.  Ct  592. 
30  L.  Ed.  694:  Leloup  v.  Port  of  Mobile,  127 
U.  8.  640,  8  Sup.  Ct  1380,  32  L.  Ed.  311; 
Horn  Silver  Min.  Co.  v.  New  York,  143  U.  S. 
314,  12  Sup.  Ct  403,  86  L.  Ed.  164:  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S. 
19^  17  Sup.  Ct.  305.  41  L.  Ed.  683:  Hender- 
son Bridge  Co.  v.  Kentucky.  166  U.  8.  154, 
17  Sup.  Ct  532,  41  L.  Ed.  9^." 

On  the  trial  of  the  case  it  was  admitted 
that  the  State  Tax  Collector  threatened  a 
seizure  in  this  case  and  would  proceed  unless 
prevented  by  order  of  court  On  cross- 
examination  of  Mr.  McHardy,  the  local  super- 
intendent, he  was  questioned  as  to  how  ths 
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policy  holders  obtained  loans  and  method  of 
proceedings  In  respect  to  tbelr  application, 
and  testified  as  follows : 

"Q.  To  whom  Is  application  made — ^to  yon? 

"A.  Ye^  sir. 

"Q.  What  do  you  do  after  that? 

"A.  I  forward  the  application  to  the  home 
office,  with  the  request  that  the  loan  be  grant- 
ed them  (if  I  consider  it  all  right),  and  that 
the  necessary  loan  note  l>e  forwarded  and  the 
note  is  sent  to  me. 

"Q.  Where  is  the  note  executed? 

"A.  Here,  as  far  as  the  signatures  are  con- 
cerned. 

"Q.   What  do  yon  do  with  the  note? 

"A.  I  take  the  policy,  attach  it  to  the  note, 
with  any  letter  necessary  in  the  case,  and  for- 
ward it  to  the  home  office. 

"Q.  Where  is  the  Interest  paid  on  those 
notes? 

"A.  Here,  to  me. 

"Q.  And  the  interest  is  remitted  by  yon? 

"A.  Yes,   sir. 

"Q.  And  when  the  note  is  liquidated,  paid 
in  full — bow  is  that  managed? 

"A.  It  is  Invariably  paid  to  me. 

"Q.  Whom  is  payment  made  to  for  final 
settlement  of  the  note?  In  the  same  way  as 
the  interest? 

"A.  Yes,  sir. 

"Q.  And  the  note  is  sent  back  to  you,  and 
by  you  delivered  to  the  owner? 

"A.  Yes,  sir. 

"Q.  How  do  you  receive  remittances  to  pay 
those  borrowers? 

"A.  By  check. 

"Q.  On  what  bank? 

"A.  The  National  Shoe  &  Leather  Bank  of 
New  York. 

"Q.  How  about  renewals  for  a  time  when  the 
time  expires? 

"A.  The  borrower  has  the  right  to  take  up 
the  note  when  due  or  to  pay  interest. 

"Q.  Have  yon  had  occasion  to  sue,  in  the  last 
few  years  in  these  courts,  any  of  those  who  re- 
fused to  pay  yon? 

"A.  No,  sir." 

Counsel  of  appellants  say : 

"The  sum  and  substance  of  the  testimony  is 
that  the  plaintiffs  receive  about  $10,000  a  year 
on  loans,  which  they  remit  to  the  home  office, 
and  they  receive  |7,000  per  week  in  cash 
as  premiums. 

"On  this  showing  plaintiffs  contend  that  the 
tax  cannot  be  assessed  on  the  credits  and  money 
loaned  on  the  principal  of  'Mobilia  sequuntur 
personam.' " 

In  Bluefields  Banana  Company  v.  Board 
of  Assessors,  reported  In  49  La.  Ann. 
48.  21  South.  627,  the  rale  "Mobilia  seqnnn- 
tor  personam"  was  declared  to  be  a  fiction 
of  the  law  not  resting  of  itself  upon  any 
constitutional  foundation,  and  which  gives 
way  before  express  law  destroying  it  In  any 
given  case  where  constltatlonal  requirements 
do  not  stand  In  the  way.  Answering  the 
claim  asserted  that  the  taxation  provided  for 
in  that  case  could  not  be  made  effectlTe, 
the  court  said:  "Conceding  that  proposition 
tme,  it  did  not  furnish  a  test  as  to  its 
constitationallty."  We  see  no  reason  to  alter 
the  views  so  announced.  We  believe  they 
are  in  accord  with  generally  accepted  judicial 
opinion.  In  Blaclcstone  v.  Miller,  188  U.  S. 
206,  23  Snp.  Ct  277,  47  L.  Ed.  4S9,  the 
Supreme  Court  of  the  United  States,  refer- 
ring to  the  maxim  "Mobilia  sequuntur  per- 


sonam," said  that  'Wrhen  logic  and  the  policy 
of  the  state  conflict  when  a  friction  doe  to 
historical  tradition,  the  friction  must  give 
way." 

There  can  be  no  doubt  that  the  seventh 
section  of  the  act  of  1898,  qnoted  In  the 
Judgment  of  the  district  court,  announced  the 
policy  of  the  state  touching  the  taxation  of 
credits  and  bills  of  exchange  represoiting 
an  amount  of  the  property  of  nonresidents 
equivalent  or  corresponding  to  said  bills  or 
credits  which  was  utilized  by  them  In  the 
prosecution  of  their  business  in  the  state 
of  Louisiana.  The  evident  object  of  the 
statnte  was  to  do  away  with  the  discrimi- 
nation theretofore  existing  in  favor  of  non- 
residents as  against  residents,  and  place  them 
on  an  equal  footing.  The  statute  was  not 
arbitrary,  but  a  legitimate,  exercise  of  legis- 
lative power  and  discretion. 

It  is  not  contested  that  the  state  has  the 
right  In  consenting  to  allow  foreign  corpo- 
rations to  carry  on  business  within  her  bor- 
ders to  attach  such  conditions  to  such  con- 
sent as  she  pleases.  These  foreign  corpora- 
tions are  under  no  obligation  to  accept  the 
terms ;  but,  if  they  do  accept  them  and  carry 
on  business  in  the  state,  they  most  comply 
with  them.  They  cannot  avail  thonselves 
of  the  benefits  of  the  consent  and  repudiate 
the  obligations  atteched  thereto.  The  condi- 
tions of  consent  may  refer  to  the  matto'  of 
taxation,  as  well  as  to  anything  else.  When 
foreign  corporations  come  into  the  state  for 
business  purposes,  they  are  constructiyely 
present  in  the  state,  and  voluntarily  place 
themselves  within  the  Jurisdiction  of  the 
state  and  accept  and  subject  tliemselves  to 
the  laws  thereof. 

As  was  said  in  Blneflelds  Banana  Ca  v. 
Board  of  Assessors,  these  foreign  corpora- 
tions do  business  In  Louisiana,  transact  their 
business  precisely  as  do  resident  business 
men  and  corporations.  They  derive  all  the 
advantages  to  be  obteined  from  the  state 
and  city  governments  which  residents  receive, 
and  we  see  no  reason  why  they  should  not 
be  taxed  as  claimed,  unless  there  be  insuper- 
able legal  objections  in  the  way. 

This  language  was  approvingly  quoted  In 
Comptoir  National  v.  Board,  52  La.  Ann. 
1322,  27  South.  801.  Taxation  is  the  cor- 
relative of  protection.  The  evidence  In  the 
present  case  established  the  fact  that  the 
notes  referred  to  were  signed  by  the  borrow- 
ers in  the  state  of  Louisiana  and  delivered 
there  to  the  local  superintendent  of  the  com- 
pany, who  turned  ov«r  to  them  in  Louisiana 
the  amount  borrowed  of  the  company. 

As  stated  in  the  Comptoir  National  Case: 

"The  particular  manner  or  instrumentality  by 
which  the  moneys  used  by  the  company  in  the 
course  of  its  continuing  business  In  Lonisiana 
was  obtained  was  a  matter  of  no  momoit  or 
significance  In  the  consideration  of  the  ques- 
tion we  are  now  dealing  with.  The  company, 
beyond  question,  loaned  money  in  Loui^na, 
which,  for  the  purposes  of  the  loan,  were  the 
company's  moneys,  and  the  borrowers  gave 
their  own  notes  to  the  company  to  represent 
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the  moneys  re<ieiTed  from  the  company.  The 
notea  represent  an  equivalent  amount  of  money 
of  the  company  in  Ijouisana." 

The  moment  these  moneys  were  received 
in  Lonlalana,  and  there  delivered  to  the 
company's  local  snperlntendent,  the  taxing 
power  attached  against  the  company,  and 
Immediately  after  the  delivery  ot  the  moneys 
to  the  horrowers  the  tax  stmck  the  notea 
delivered  to  the  snperlntendent  in  represen- 
tation of  the  mon^s,  regardless  of  what  dis* 
position  might  be  made  of  them  subsequently. 
It  la  a  mistake  to  suppose  that  because  the 
tax  debtor  might,  in  order  to  evade  the  pay- 
ment of  the  tax,  or  tor  any  other  reason, 
remove  the  notes  beyond  the  limits  of  the 
state,  the  tax  would  be  destroyed.  An  eva- 
sion would  not  be  tolerated.  It  would  not 
be  necessary  for  the  state  to  go  beyond  Its 
limits  for  the  enforcement  of  the  tax  against 
the  company  because  the  notes  should  have 
been  taken  outside  the  state.  Article  233 
of  the  Constitution  declares: 

"Taxes  on  movables  shall  be  collected  by  sd- 
snre  and  sale  by  the  tax  collector  of  the  mov- 
able property  of  the  delinquent  to  pay  the  tax." 

Sale  of  such  property  shall  be  made  at 
pnblic  auction  without  appraisem^it,  after 
ten  days'  advertisement  made  within  ten  days 
from  date  of  seizure  and  shall  be  absolute 
and  without  redemption.  If  the  tax  col- 
lector can  find  no  corporeal  movables  of  the 
delinquent  to  seize  he  may  levy  on  corporeal 
rights  by  notifying  the  debtor  thereof  or  be 
may  proceed  by  summary  rule  In  the  courts 
to  compel  the  delinquent  to  deliver  up  for 
sale  property  In  his  possession  or  under  his 
control. 

The  state  would  have  power  over  the  per- 
son of  the  debtor  through  service  on  their 
local  snperlntendent  In  Blackstone  t.  Mil- 
ler, the  court  said  that  power  over  the  debtor 
gave  Jurisdiction,  and  that  matter  could  be 
disposed  of,  not  because  of -any  theoretical 
speculation  concerning  the  whereabouts  of 
the  debt,  but  because  of  the  practical  fact 
of  the  power  of  the  atate  over  the  person  of 
the  debtor. 

There  was  no  reason  for  or  justice  In  the 
withdrawal  by  the  company  of  the  notes, 
and  the  holding  of  them  in  its  vaults  until 
required  is  Louisiana  for  the  purpose  of 
their  payment  as  it  Is  declared  was  done. 
Their  value  was  In  no  manner  enhanced  by 
that  fact  Their  value  continued  to  rest  In  the 
fact  that  the  notes  were  secured  as  to  pay- 
ment by  the  property  of  the  debtors  In 
Louisiana,  and  through  the  right  to  their 
enforcement  under  Louisiana  law  in  the 
courts  of  the  state.  The  investment  by  the 
company  was  as  to  value  due  to  nothing  In 
New  York,  but  entirely  to  what  was  done  In 
Louisiana.  It  Is  claimed  by  the  plalntUf 
that  the  law  of  Louisiana  takes  Its  property 
firom  It  without  due  process  of  law,  but  It 
is  not  pointed  out  In  what  way  there  was  not 
due  process  of  law,  and  we  fall  to  see  where- 
in there  waa  not    Appellant  does  not  orge* 


and  could  not  urge  that  it  did  not  obtain  the 
equal  protection  ot  the  law,  for  what  It  la 
now  se^dng  to  preserve  is  tl>e  greater  pro- 
tection which  bad  been  accorded  foreign 
corporations  over  residents  of  Louisiana  up 
to  the  time  that  the  statutes  were  changed. 

We  are  of  the  opinion  that  the  Judgmoit 
appealed  from,  adjudging  and  decreeing  the 
statute  to  be  unconstitutional,  is  erroneous. 
We  hereby  hold  and  decree  the  statute  to  be 
constitutional. 

For  the  reasons  assigned,  it  is  ordered,  ad- 
judged, and  decreed  that  In  so  far  as  the 
judgment  apijealed  from  decrees  the  assess- 
ment against  the  plalnttfT  in  the  sum  of 
$10,000  for  the  year  1904,  on  account  of 
credits,  moneys  loaned,  etc,  to  be  null  ana 
void,  and  decrees  the  unconstitutionality  of 
the  law  uiMn  which  it  is  based,  the  same 
be  annulled,  avoided,  and  reversed,  and  that 
in  so  far  as  such  judgment  fails  to  award 
to  the  defendants  the  attorney's  fees  al- 
lowed by  law,  the  same  be  amended  to  the 
extent  that  there  now  be  judgment  in  favor 
of  the  defendants,  the  Tax  Collector,  and 
against  the  plaintifT,  condemning  the  latter 
to  pay.  In  addition,  to  the  tax  to  be  re- 
covered, 10  per  cent  on  that  portion  there- 
of with  respect  to  which  no  reduction  of 
assessment  has  been  obtained  in  this  pro- 
ceeding. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  in  all  other  respects  the  judg- 
ment appealed  from  be  afSrmed,  the  plaintlfl 
to  pay  the  costs  of  appeal. 


(115  La.) 

No.  15,701. 

BLIZARDI  V.  KELLT  et  nx. 

In  re  KELLY  et  nx. 

(Supreme  Court  of  Louisiana,  Nov.  20,  1905. 
On  Rehearing,  Dec.  18,  1906.) 

1.  Husband    and    Wifb— Commtihitt— Dis- 
BOLTTTioH— Sale  of  Pkofkbtt. 

The  property  of  the  community,  dissolved 
by  the  death  of  the  wife,  can  be  sold  in  the 
Bucoession  of  the  wife. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Husband  and  Wife,  11  1019,  1088.] 

2.  Sams— RiOBTB  of  Sobvivino  Hubbard. 

The  surviving  husband  would  be  left  with- 
out remedy  if  he  did  not  have  the  right  to 
bring  about  the  sale  of  the  property. 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  I  lOia] 

3.  Saub. 

It  Is  different  if  the  husband  is  dead  and 
his  wife  survives,  or  if  both  are  dead. 

4.  Samk— Saix  to  Pat  Cohmuritt  Debts. 

The  surviving  father  can  represent  the 
minors  and  have  property  of  the  community 
sold  to  pay  debts  of  the  community, 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Husband  and  Wife.  |  1020.] 

B.  Sake— Ratification. 

A  family  meeting  can  be  held  In  the  In- 
terest of  minors  and  the  sale  ratified. 


(Syllabus  by  the  Court) 
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Certiorari  to  Court  of  Appeal,  Pariah  of 
Orleans. 

Action  bj  Mrs.  James  W.  Elizardl  against 
Thomas  H.  Kelly  and  wife.  Judgment  (or 
defendants  was  reversed  by  the  Court  of 
Appeal,  and  defendants  applied  for  certlorati 
or  writ  of  review.    Denied. 

McCIoskey  &  Benedict,  for  applicants. 
Charles  Ferdinand  Claiborne,  for  respondent 

Statement  of  the  Case. 

BRBAUX,  C.  J.  Plalntur  brought  suit 
against  defendants  to  compel  them  to  comply 
with  an  adjudication. 

She  bought  the  property  from  the  succes- 
sion of  Joanna  Morris  Westervelt,  wife  of 
Lucius  W.  Brown.  The  property  was  ofTered 
by  her  at  public  auction  for  sale,  and  through 
an  auctioneer  it  was  adjudicated  to  the  de- 
fendants here  for  |S00. 

The  defendant  refuses  to  take  title  on 
grounds  which  we  will  hereafter  consider. 
At  this  time  we  deem  It  in  place  to  state 
that  the  late  Mrs.  Joanna  Morris  Westervelt 
left  three  minor  children,  Issue  of  her  mar- 
riage with  Lucius  W.  Brown.  In  due  time 
after  her  death  an  inventory  was  taken,  and 
her  husband  qualified  as  natural  tutor  of  the 
children. 

The  property  amounting  to  $11,936  as  p&e 
Inventory  was  owned  by  the  late  community 
which  existed  between  the  late  wife  and  her 
surviving  husband.  The  community  was  in 
debt  The  debts  amounted  to  over  $8,000. 
The  tutor  of  the  children  In  his  petition  to 
the  court  alleged  that  the  community  was 
in  debt  and  that  a  sale  was  absolutely 
necessary  to  enable  blm,  from  the  price  of 
the  sale,  to  pay  the  indebtedness.  He  urges 
that  he  had  the  power  of  administration 
as  natural  tutor;  also,  under  the  order  of 
the  court,  that  the  creditors  did  not  raise 
any  objection  to  his  administering  as  tutor. 

On  the  petition  of  the  natural  tutor  the 
property  was  sold  at  public  auction  for  the 
sum  of  $660  (an  amount  over  the  value 
placed  thereon  in  the  inventory). 

The  sale  was  not  preceded  by  a  family 
meeting,  but  a  short  time  thereafter  a  peti- 
tion was  addressed  to  the  court  for  a  family 
meeting,  and  it  alleged  at  some  length  the 
facts  connected  with  the  settlement  of  the 
succession:  that  it  was  in  debt;  that  a  sale 
was  necessary;  that  the  sale  made  was  for 
a  full  and  fair  price.  The  court  ordered  a 
family  meeting  to  be  held  In  the  Interest  of 
the  minors.  It  was  held,  and  the  conclu- 
sion was  arrived  at  that  the  sale  was  made 
in  the  interest  of  all  concerned,  and  that  no 
Interest  of  the  minors  would  be  served  by 
another  sale.  Upon  this  recommendation  of 
the  family  meeting,  the  court  passed  and 
ordered  the  homologation  of  the  proceedings, 
ratifying  the  sale  of  the  property. 

The  grounds  of  defendants'  objections  are: 

(1)  The  settlement  of  the  community  In 
the  wife's  succession. 


(2)  The  natural  tutor  oonld  not  represent 
the  creditors  of  the  community  and  his  minor 
children. 

(3)  The  mortgage  of  the  minors  was  illegal- 
ly canceled  at  the  Instance  of  the  tutor. 

(4)  The  Insolvency  of  the  ccHnmonity  Is 
not  sufficient  In  a  suit  by  the  wife's  heirs  to 
recover  their  property  illegally  sold. 

The  Judge  of  the  district  court  sustained 
these  grounds.  An  appeal  was  taken  to  the 
Court  of  Appeal  from  his  judgment 

The  Judgment  was  reversed  on  this  ap- 
peal. The  court  on  appeal  in  a  carefully 
prepared  opinion  held: 

(1)  That  the  tutor  may  sue  out  proceed- 
ings to  pay  debts. 

(2)  That  our  laws  have  not  provided  for 
a  regular  settlement  of  the  community  dis- 
solved by  the  death  of  the  wife.  None  the 
less,  in  the  absence  of  opposition  of  the  sur- 
vivor or  of  creditors,  a  legal  sale  may  be 
made. 

(3)  A  family  meeting  may  be  held  after  a 
sale,  and.  If  the  proceedings  were  homolo- 
gated, the  title  vested  in  the  buyer  who  con- 
summates the  sale. 

(4)  The  right  of  community  creditors  to 
community  property  ranks  the  separate  right 
of  the  spouses. 

The  adjudicatee,  after  this  decision  had 
been  rendered,  applied  to  this  court  for 
writ  of  certiorari,  or  review. 

The  case  Is  now  before  us  on  that  appli- 
cation. 

We  take  up  the  first  ground  for  decision: 

The  wife's  succession  and  the  legality  vel 
non  of  the  settlement 

Judgment 

The  community  between  the  husband  and 
his  late  wife  was  indebted,  and  its  property 
primarily  liable  for  the  payment  of  this  com- 
munity indebtedness.  The  husband  as  head 
and  master  of  the  community  was  the  first 
to  look  to  for  payment  His  estate  Is  bound 
for  the  payment  of  the  debts  contracted. 
But  the  property  remains  bound,  even  that 
portion  which  passes  into  the  succession  of 
the  wife  after  her  deatlL  It  passes  to  her 
succession  burdened  with  the  debts  of  the 
community.  Although  it  thus  belongs  to 
the  community,  the  husband  is  without  au- 
thority to  sell  it  at  private  sale. 

If  the  husband,  who  has  qualified  as  the 
tutor  of  his  minor  children,  who  have  in- 
herited the  mother's  interest  in  the  com- 
munity, cannot  have  the  property  sold,  then 
be  would  be  liable  for  the  entire  debt 
without  right  or  authority  to  sell  property 
equally  liable  with  his  own  for  its  pay- 
ment But  be  must  be  held  to  have  this 
right  and  authority  as  tutor  and  legal  rep- 
resentative of  his  minor  children. 

The  minors  are  bound  by  proceedings  in 
which  they  are  represented,  and  cannot  on 
grounds  here  urged  hereafter,  have  any  cause 
of  complaint.  They  Inherited  no  property, 
save  the  residue  after  the  payment  of  com- 
munity debts. 
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The  tator  wltb  "power  to  administer" 
sought  to  bring  about  a  llqnldation  of  tbe 
community  In  order  to  fix  the  amount  to 
wblch  they  are  entitled.  From  the  nature  of 
things  a  sale  becEime  necessary. 

Learned  counsel  for  tbe  adjudlcatee,  tbe 
defendant  here,  insists  that  we  dedded  con- 
trary to  tbe  ylewB  before  expressed  In  the 
case  entitled  Succession  of  Fernandez  and  De 
La  Rosa,  60  La.  Ann.  565,  23  South.  457. 

We  will  state  that  the  facts  of  that  case 
are  dlfTerent  from  those  in  the  case  before  us 
for  decision.  In  tbe  case  cited,  both  the  bus- 
band  and  tbe  wife  were  dead.  Tbe  belrs'of  the 
husband  were  not  represented  In  the  proceed- 
ings. They  were  not  cited.  The  property  was 
not  sold  to  pay  debts,  wblch  of  Itself  presents 
a  question  entirely  dlfTerent  from  that  here 
InToIved.  The  two  successions  having  been 
separately  opened,  tbe  wife,  who  had  sur- 
vived her  husband,  became  tbe  executrix  of 
his  testament.  After  her  death  her  testa- 
mentary executor  undertook  to  sell,  Atter 
proceeding  In  court,  the  community  property 
In  the  succession  of  tbe  wife,  although  be  had 
not  qualified  as  executor  of  bis  (the  bus- 
band's)  succession.  We  decided  that  tbe  exec- 
utor of  tbe  wife's  succession  has  no  such 
authority. 

The  two  successions  being  open  at  tbe  same 
time,  tbe  community  should  have  been  settled 
In  the  succession  of  the  husband,  after  having 
made  tbe  heirs  of  the  wife  parties. 

In  Verrler  v.  Sheriff,  48  La.  Ann.  718,  19 
South.  677,  another  decision  cited  by  defend- 
ant, the  administrator  of  the  succession  of  the 
wife  sought  to  have  sold  property  of  tbe  com- 
munity during  the  life  of  the  husband. 

Tbe  court  held  that  the  husband  Is  per- 
sonally liable  for  community  debts,  and  that 
lie  cannot,  as  was  proposed,  be  ousted  of  his 
jmssession  of  community,  his  right  as  usufruc- 
tuary, and  the  property  sold  by  tbe  adminis- 
trator of  tbe  wifeis  succession. 

A  number  of  decisions  were  cited  in  this 
last  case,  all  sustaining  the  view  before  ex- 
pressed, and  all  in  substance  holding  that 
tbe  creditors  of  the  community  who  wish  to 
bold  tbe  heirs  of  tbe  wife  liable  for  a  com- 
munity debt  must  Join  them  In  suit  against 
tbe  husband. 

The  creditors,  also,  are  protected.  They 
liave  a  right  of  action. 

In  Succession  of  Oason,  32  La.  Ann.  790,  tbe 
court  held: 

"That  community  creditors  are  under  no  ne- 
cessity to  provoke  Its  liquidation  through  the 
medium  of  tbe  wife's  succession,  because  it  is 
settled  they  may  diar^card  the  wife's  Interest 
and  proceed  directly  against  the  community 
property  in  the  possession  of  the  husband,  oo»- 
tradictorily  toith  him  alone."    (Italics  ours.). 

It  Is  evident  that  the  question  of  tbe 
necessity  of  making  the  heirs  of  tbe  deceased 
wife  parties  to  the  proceedings  against  tbe 
husband  is  not  before  us  for  decision. 

The  question  here  is  whether  the  husband 
who  Is  natural  tutor  can  have  tbe  property 
sold  to  pay  debts.  He  can  If  the  creditors  do 
not  object    Succession  of  Smith,  9  La.  Ann. 


107 ;  Richard  v.  Deuel,  11  Rob.  508 ;  David- 
son V.  Davidson,  28  La.  Ann.  270 ;  Succession 
of  Hood,  33  La.  Ann.  407. 

In  the  second  place,  tbe  question  is,  can 
tbe  husband,  thus  legally  representing  tbe 
succession  of  bis  wife,  have  property  of  the 
community  sold  to  pay  its  debts?  If  he  can 
make  bona  fide  settlement  for  the  payment  of 
the  debts  of  the  community  (Rusk  v.  Warren, 
25  La.  Ann.  814) ;  If,  upon  the  dissolution  of 
the  community,  the  husband's  liability  for 
community  debts  Is  not  changed  (Hawley, 
Adm'r,  v.  Bank,  26  La.  Ann.  230) — he  should 
have  the  right  as  tutor  of  bis  children  to  pro- 
voke a  sale  of  community  property  to  pay 
debts. 

The  creditors  having  tbe  right  to  bring 
about  the  sale  of  community  property,  con- 
tradictorily with  the  executor,  as  before  men- 
tioned, he,  it  follows,  must  have  the  right  to 
have  the  property  sold  to  pay  creditors. 

This  court  said,  in  Hart  v.  Foley,  1  Rob. 
878: 

"As  our  laws  have  provided  no  mode  to  com- 
pel a  regular  settlement  of  a  community  dis- 
solved by  the  death  of  the  wife,  it  behooves  the 
creditors  of  the  community  to  interfere  for  the 
protection  of  their  rights.'' 

If  there  be  a  hiatus  as  Just  stated,  the 
husband,  acting  as  tutor,  should  have  equal 
rights  with  creditors  to  have  tbe  property 
sold  In  order  to  pay  debts  and  to  put  an  end 
to  tbe  necessity  of  having  to  answer  tbe 
claims  of  suing  creditors. 

If  he  can  be  called  upon  as  before  stated 
for  payment,  he  must  have  authority  suffi- 
cient to  have  the  property  sold  which  is  liable 
for  the  debt. 

In  Hewes  v.  Baxter,  46  La.  Ann.  1285,  16 
South.  196,  another  of  defendant's  cited  cases, 
the  issues  decided  were  not  similar  in  this: 
that  the  heirs  were  parties  to  tbe  proceedings 
as  brought,  and  there  was  no  necessity  for 
the  Interposition  of  the  tutor  who  was  not 
interested  In  having  property  sold  to  pay 
debts. 

The  defendant  rests  tbe  defense  of  bis 
position,  viz.,  that  a  surviving  father  repre- 
sents the  minors  solely,  and  cannot  represent 
the  creditors  of  the  commimlty,  upon  the 
authority  of  the  following  decisions:  Soye  v. 
Price,  30  La.  Ann.  93;  Lemmon  v.  Clark,  36 
La.  Ann.  744;  Succession  of  Weber,  16  La. 
Ann.  420. 

In  the  flrst-clted  case  the  court  held  that 
"the  natural  tutor  of  minors  may  take  In 
charge  and  administer,  as  tutor,  the  property 
of  minors,  and  his  possession  of  the  property 
In  contemplation  of  the  law  is  their  pos- 
session." 

The  right  recognized  In  tbe  opinion  Is  not 
In  conflict  with  tbe  tutor's  right  to  have 
property  sold  to  pay  debts,  if  It  be  found  to 
tbe  Interest  of  all  concerned,  and  that  is  tbe 
extent  of  our  opinion  in  the  case  before  us 
for  decision.  Again,  the  administration  for 
tbe  benefit  of  the  minors  is  referred  to  in  the 
second-cited  decision,  and  that  is  mentioned 
as  one  of  the  conditions  under  which  the 
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undertutor  or  tutrix  can  administer  the  suc- 
cession of  the  deceased  spouse. 

In  the  third  of  the  cited  cases,  Succession 
of  Weber,  16  La.  Ann.  420,  the  right  of  the 
tutor  of  the  minors  to  sell  the  property  in  a 
succession  in  which  they  have  an  interest  Is 
recognLsed,  and  the  principle  laid  down  In 
the  decision  does  not  militate  against  the  posi- 
tion here. 

It  need  only  be  said  regarding  the  third 
ground  of  defense:  "Ex  parte  cancellation  of 
the  minors'  property  Is  void" — ^that,  the  sale 
being  legal,  it  follows  that  it  was  proper  to 
cancel  the  mortgage  on  the  property  sold. 

As  relates  to  the  Insolvency  of  the  com- 
munity, the  last  ground  of  the  defense  urged, 
we  deem  it  sufficient  to  say  that  in  this  in- 
stance there  was  no  Irregularity  committed 
by  selling  the  property. 

The  property  sold  for  an  amount  over  its 
appraised  value  A  family  meeting  was  called 
and  passed  upon  the  Interests  of  the  minors. 
This  coiurt  has  repeatedly  held  that  a  family 
meeting  may  be  called  after  the  sale  to  cure 
irregularities. 

The  case  does  not  fall  within  the  terms 
of  the  case  last  cited.  In  which  It  was  men- 
tioned that  a  family  meeting  could  not  be  dis- 
pensed with  in  proceeding  by  the  tutor  to  sell 
property. 

The  order  nisi  Is  recalled  and  discharged. 
Applicants'  demand  is  rejected  and  their  peti- 
tion dismissed. 

On  Rehearing. 

We  agree  with  counsel  for  defendant  and 
applicant  here  that  the  cancellation  must  be 
a  legal  cancellation. 

We  think  the  cancellation  was  legal. 

Counsel  goes  further,  and  urges  that  the 
whole  mortgage  has  been  canceled;  that  is, 
that  afFecting  other  property  than  that  here 
Involved. 

If  such  was  the  view  of  the  recorder  or  any 
one  concerned  then  we  say  that  view  is 
erroneous. 

The  district  court  (we  copy  from  the  judg- 
ment ordering  cancellation)  said,  "Let  the 
minora'  mortgages  and  all  creditors'  rights 
herein  on  said  properties  be  canceled  and 
erased  and  referred  to  the  proceeds  of  sale  by 
said  sale." 

No  cancellation  should  be  made  except  of 
the  minors'  mortgage  on  the  property  In 
question,  which  was  the  only  res  in  the  case, 
and  If  any  has  been  made  further  than  is  Just 
stated  then  it  Is  null  and  void. 

Rehearing  refused. 


(115  La.) 

No.  16,816. 

STATE  V.  NASH. 

(Supreme  Court  of  Louisiana.    Dec.  4,  1905.) 

1.  Cbikinai.  Law— Evidknob— Flight  of  Ac- 
cused. 
In  murder  cases,  evidence  of  flight  is  ad- 
missible on  the  part  of  the  state,  as  a  circum- 
stano*  tending  to  create  a  presumption  of  guilt. 


whether  the  homicide  was  committed  publicly 
in  the  presence  of  witnesses  or  secretly.  Tbe 
objection  to  such  evidence  goes  to  tJie  effect, 
which  must  be  decided  hy  the  Jury.  State  v. 
Harris,  20  South.  728,  48  La.  Ann.  1189; 
State  V.  Middleton,  28  South.  914,  lOi  La. 
233 ;  State  v.  Austin,  29  South.  23,  104  La.  410. 
[Ed.  Note. — For  cases  in  point,  sea  voL  14^ 
Gent.  Dig.  Criminal  Law,  I  779.] 

2.  Sakb— Objeoiiors  to  Bvidencb. 

Where  defendant  in  a  murder  case  rolon- 
tarily  testified  to  his  flight  from  the  scene  of 
the  homicide  to  a  distant  portion  of  the  state, 
and  to  his  there  living  for  15  years  under  an 
assumed  name,  he  is  in  no  position  to  com- 
plain that  a  witness  for  the  state  testified  to 
his  flight  immediately  after  the  killing. 
(Syllabus  by  the  Court) 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  Natchitoches;  Gliarles  Ver- 
non Porter,  Judge. 

Ira  Nash  was  convicted  of  murder,  and  ap- 
peals.   Affirmed. 

B.  H.  Lichtensteln,  for  appellant.  Walter 
Oulon,  Atty.  Gen.,  and  William  Augustus 
Willdnson,  Dist  Atty.  (Lewis  Gulon,  of  coun- 
sel),  for  the   State. 

LAND,  J.    In  the  year  1880  the  defendant 

was  indicted  for  murder.  He  was  not  tried 
until  July,  1905,  and  the  result  of  the  trial 
was  a  verdict  of  guilty  of  murder,  without 
capital  punishment,  as  charged  In  tbe  In- 
dictment Defendant  was  sentenced  to  im- 
prisonment at  hard  labor  for  the  period  of 
bis  natural  life,  and  has  appealed,  relying  on 
two  bills  of  exceptions,  one  to  the  admissibil- 
ity of  evidence  to  prove  flight  and  the  other 
to  the  charge  of  the  court  that  proof  of 
flight  might  be  considered  by  the  Jury. 

The  contention  of  counsel  for  defendant  is 
that  the  homicide  was  committed  publicly 
and  openly,  and  therefore  that  evidence 
as  to  flight  was  not  admissible;  citing  State 
T.  Melton,  37  La.  Ann.  77. 

It  appears  from  the  per  curiam  of  the 
judge  that  the  state  proved  the  killing  by 
two  witnesses,  and  that  the  defendant  took 
the  stand  as  a  witness  in  his  own  bdialf 
and  teetlfled  that  the  shooting  was  acddentaL 
The  per  curiam  further  recites: 

"It  was  shown  tliat  the  accused  immediately 
fled  from  the  scene  of  the  difScoity,  went  to  a 
distant  portion  of  the  state  and  lived  for  more 
than  15  years  under  an  assumed  name,  wtien 
his  identitv  was  discovered,  and  he  was  arrested 
and  placed  on  trial.  These  facts  appeared  from 
his  own  evidence." 

It  does  not  appear  from  bill  Na  1  what 
answer  the  state  witness  gave  to  the  ques- 
tion :  "What  became  of  Ira  Nash  after  the 
killing?"  And  hence  it  is  not  shown  that  the 
testimony  objected  to  by  defendant  differed 
from  his  own  as  to  flight 

It  is  contended  by  the  state,  first,  that  the 
ruling  in  State  v.  Melton,  37  La.  Ann.  77, 
does  not  go  to  tbe  extent  claimed;  and,  sec- 
ond, that.  If  it  does,  the  dictum  was  over- 
ruled in  State  v.  Harris,  48  La.  Ann.  1189, 
20  South.  728,  and  in  SUte  ▼.  Middleton.  lOi 
La.  233,  28  South.  914. 
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In  37  La.  Ann.  77,  It  appears  from  the  syl- 
labus and  inferentlally  from  the  opinion  that 
the  defendant  offered  evidence  In  rebuttal 
explaining  the  flight,  and  excepted  to  Its  ex- 
clusion by  the  court.  This  court  ruled  that, 
ander  the  circumstances  of  that  particular 
case,  when  there  was  no  controversy  as  to 
the  fact  that  the  deceased  was  killed  by  de- 
fendant, and  the  sole  question  was  as  to 
the  establishment  of  excuse  or  mitigation, 
evidence  as  to  flight  was  immaterial,  and 
therefore.  In  the  language  of  the  opinion, 
"even  If  the  ruling  were  erroneous,  It  did  not 
prejudice  the  fair  trial  of  the  accused." 

In  State  v.  Harris,  4S  La.  Ann.  1188,  20 
South.  729,  where  evidence  of  flight  was 
offered  by  the  state,  this  court  said: 

"The  adoiiasibility  of  the  proof  of  flight,  as 
one  of  the  presumptions  of  guilt,  is  not  limiited 
to  secret  crimes,  as  was  contended  by  the  ac- 
coaed  on  the  trial.  The  proof  is  as  admissible 
where  the  deceased  was  killed  publicly,  in  the 
presence  of  witness,  and  the  plea  is  self-defense, 
as  where  the  crime  was  secretly  committed." 

In  State  y.  Middleton,  104  La.  233,  28 
South.  914,  this  court  held  that  an  objection 
to  testimony  as  to  flight  is  not  one  of  ad- 
missibility, as  it  necessarily  goes  to  the 
effect,  and  must  be  decided  by  the  Jury. 

The  only  possible  objection  to  the  admissi- 
bility of  evidence  as  to  flight  and  evasion 
of  arrest  is  on  the  ground  of  Immateriality, 
a  question  which  cannot  be  intelligently  de- 
termined by  the  trial  Judge  until  the  evidence 
for  the  defendant  has  been  adduced.  In 
State  V.  Austin,  104  La.  409,  29  South.  23, 
this  court  held  that  the  prosecution  In  a 
murder  case  could  adduce  evidence  of  flight 
In  opening  the  case. 

In  our  opinion  the  testimony  objected  to 
by  defendant  was  clearly  admissible,  and 
was  material  as  tending  to  show  that  the 
bomlcide  was  intentional,  and  not  accidental, 
«8  claimed  by  the  defendant  It  was  for  the 
jury  to  determine  what  effect  should  be 
given  to  the  facts  of  flight  and  concealment 

The  charge  of  the  court  was  objected  to 
on  the  sole  ground  that  proof  of  flight  was 
not  admissible.  In  holding  that  sncb  evi- 
dence was  admissible  we  have  disposed  ot 
this  second  bill  of  exception. 

In  conclusion,  we  may  remark  that  aa 
defendant  himself  voluntarily  testified  to 
bis  own  flight  be  is  not  in  a  position  to  com- 
plain that  one  witness  for  the  state  testified 
on  the  same  subject-matter. 

For  these  reasons  the  judgment  appealed 
from  Is  afOrmed. 


HANNAH  T.  STATB. 
(Supreme  Court  of  Mississippi.    Jan.  29,  1906.) 

1.  JUBT— SxnOIONIRO   OF   JUBT— SPBCIAL  V«- 

niBB— Right  to  List. 
Under  Rev.  Code  1882,  {  1408,  entitling  a 
person  indicted  for  capital  crime  to  a  copy 
of  the  indictment  and  a  list  of  the  special  venire 
summoned  for  his  trial,  provided  he  demands 
the  same  by  motion  In  writing  before  the  com- 


pletion of  the  drawing  of  the  special  venire, 
it  is  within  the  Judicial  discretion  of  the  court 
to  deny  a  motion  for  a  list  of  the  special  venire 
where  the  motion  is  not  made  nntil  after  the 
completion  of  the  drawing  of  the  venire. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  IS  1437-1446.] 

2.  HoinciDE  —  InaTBxrcnoKS  —  Lesseb  De- 

OBBES  OF  Obucb. 

Where,  according  to  defendant's  own  testi- 
mony, the  nomicide  with  which  he  was  charged 
was  either  a  deliberate  murder  or  was  com- 
mitted in  self-defense,  it  was  proper  to  refuse 
a  charge  on  manslaughter. 

VM.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  H  638,  650-653.] 

Appeal  from  Circuit  Court  Holmes  County ; 
A.  McC.  Kimbrough,  Judge. 

Jim  Hannah  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Appellant  assigns  as  error  the  refusal  ot 
the  trial  court  to  cause  a  copy  of  the  special 
venire  summoned  for  his  trial  to  be  delivered 
to  him  or  his  counsel  at  least  one  entire  day 
before  the  trial,  as  provided  by  section  1408 
of  the  Revised  Code  of  1892.  The  record 
shows  that  the  motion  in  vrrltlng  required  by 
said  section  was  not  presented  until  after 
the  conclusion  of  the  drawing  of  the  q?ecial 
venire. 

H.  H.  Elmore  and  W.  L.  Dyer,  for  appel- 
lant J.  N.  Flowers,  Asst  Atty.  Gen.,  for 
the  State. 

TRULY,  J.  Section  1408,  Rev.  Code  1892, 
which  provides  that  every  person  indicted  for 
a  capital  crime  may  have  served  on  him  or 
his  counsel  a  copy  of  the  indictment  and  a 
list  of  the  special  venire  summoned  for  his 
trial  one  entire  day  before  such  trial,  attaches 
as  a  condition  precedent  to  this  privilege 
that  the  demand  therefor  shall  be  "by  motion 
in  writing  before  the  completion  of  the  draw- 
ing of  the  special  venire."  In  the  instant 
case,  as  appears  from  the  very  frank  state- 
ment of  counsel  themselves,  no  demand  for 
such  copy  and  list  and  no  motion  in  writing 
therefor  was  made  until  after  clie  drawing  of 
the  special  venire  had  been  completed.  It 
was  therefore  within  the  exercise  of  judicial 
discretion  to  deny  the  motion  when  subse- 
quently presented.  Hence  this  assignment  of 
error  is  not  tenable,  especially  in  view  of  tlie 
further  fact  that  there  is  no  pretense  that  the 
appellant  experienced  any  difficulty  in  pro- 
curing a  perfectly  fair  and  impartial  Jury, 
and  it  is  not  shown  that  be  was  in  any 
manner  prejudiced  by  the  action  of  the  coiurt 

The  assignment  of  error  predicated  of  the 
cross-examination  of  the  appellant  is  without 
merit  The  question  objected  to  was  Itself 
a  perfectly  proper  one,  and  the  state  might 
with  perfect  propriety  have  gone  further  In 
the  investigation,  had  the  district  attorney 
so  desired. 

The  action  of  the  court  in  refusing  the 
instruction  as  to  manslaughter  was  mani- 
festly correct  According  to  appellant's  own 
story  the  homicide  was  either  a  deliberate 
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murder  or  was  committed  In  self-defense. 
The  Jury  accepted  the  theory  of  the  state 
and  convicted  the  appellant,  and  we  ar« 
clearly  of  the  opinion  Uiat  the  evidence  folly 
sustains  their  finding. 
Affirmed. 


HENRY  et  al.  ▼.  STATH.* 

(Supreme  Court  of  Mississippi.    Jan.  22,  1906.) 

1.  States— GovEBNOB—AuTHOBiTT  to  Sub  in 
Name  of  State. 

The  proTisions  of  Const  art  5,  and  R«r. 
Code  1892,  |  2156,  that  the  6oT«:nor  is  the 
chief  execntive,  that  he  may  call  out  the  militia 
to  execute  the  laws,  and  that  he  shall  see  that 
the  laws  are  faithfully  executed,  do  not  confer 
on  him  the  right  to  sue  in  the  name  of  the 
state.  (Per  Calhoon,  J.) 
Z  Sake. 

Any  inherent  power  of  the  Governor  at 
common  law  to  sue  in  the  name  of  the  state 
is  superseded  by  Const  art  5,  defining  execu- 
tive powers.  (Per  Calhoon,  J.) 
8.  constirutiohal  law— judicial  powebs 
— Encboachmekt  on  Executive. 

The  action  of  the  board  of  control  of  the 
penitentiary  with  relation  to  the  working  of 
convicts,  there  being  no  charge  of  corruption  or 
official  misconduct  is  not  reviewable  by  the 
courts,  so  far  as  it  is  within  the  scope  of  Its 
authority,  granted  by  a  constitutional  act  of 
the  Legislature.    (Per  Truly,  J.) 

4.   COHVICTS— CORTBACrs    FOB    LABOE— LEASE. 

A  contract  whereby  the  board  of  control 
of  the  penitentiary  agreed  to  work  a  planta- 
tion with  convicts,  and  to  receive  a  certain 
sum  from  the  owner,  who  was  to  receive  the 
crops,  the  convicts  to  remain  under  the  super- 
vision and  control  of  the  board,  was  a  lease 
of  the  land,  and  not  a  hiring  of  the  convicts 
to  the  owner.  (Per  Truly,  J.) 
6.  Same  —  Statutoby  and  ConsTiTXTTionAi, 
Pbovisions. 

Rev.  Code  1892,  {  3201,  providing  for  work- 
ing convicts  on  a  farm  leased  for  that  .purpose, 
is  not  violative  of  CouRt.  IS  223,  224,  pro- 
hibiting the  leasing  of  convicts  to  any  person, 
firm,  or  corporation  except  under  state  super- 
vision, on  certain  public  works.    (Per  Truly,  J.) 

6.  Same— Repeal. 

Rev.  Code  1892,  g  3201,  providing  for 
working  convicts  on  a  farm  leased  for  that 
purpose,  is  not  repealed  by  Acts  1894,  p.  65, 
c.  75,  providing  for  the  establishment  of  a 
penitentiary  farm,  but  also  providing  that  if 
the  board  of  control  shall  determine  that  all 
the  convicts  cannot  be  profitably  worked  on 
the  land,  it  may  employ  them  in  the  manner 
deemed  most  advisable.    (Per  Truly,  J.) 

7.  Same. 

Acts  1900,  p.  63,  c.  56,  providing  for  the 
preparation  and  oocupsmcy  by  convicts  of  lands 
acquired  by  the  board  of  control  of  tbe  peni- 
tentiary, and  providing  that  no  previous  con- 
tract for  tbe  leasing  of  lands  for  working  con- 
victs shall  be  impaired  by  tbe  provisions  of 
the  act  does  not  repeal  Rev.  (5ode  1892,  g 
3201,  providing  for  such  leasing,  especially  in 
view  of  Acts  1902,  p.  64,  c  57,  enacted  by  the 
Legislature  which  enacted  the  former  act.  and 
recognizing  leases  then  existing  and  dealing 
with  the  money  to  accrue  in  the  future  from 
that  source.  (Per  Truly,  J.) 
Whitfield,  0.  J.,  dissenting. 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; Robt  B.  Mayes,  Chancellor. 

Petition  for  Injunction,  filed  by  the  Gov- 
ernor of  Mississippi,  In  tbe  name  of  tbe  state, 

•See  40  South.  152. 


against  J.  J.  Henry,  warden  of  the  peniten- 
tiary, S.  D.  McNair,  J.  CL  Klncannon,  and 
R.  L.  Bradley,  members  of  the  board  of  con- 
trol of  the  state  penit«itiary,  and  H.  J.  Mc- 
Lanrln,  seeking  to  restrain  the  board  of  con- 
trol from  carrying  into  force  a  lease  contract 
with  McLaurln.  A  motion  to  dissolve  the  in- 
junction was  filed,  and  the  chancellor  before 
whom  the  injunction  was  returnable  over- 
ruled tbe  motion  to  dissolve  and  retained  the 
injunction.  From  the  decree  defendants  ap- 
I)eal.    Reversed. 

The  following  la  tbe  opinion  of  tbe  dun- 
cellor: 

"Attempting  no  review  of  the  facts  in  tUs 
case,  any  farther  than  is  necessary  to  set 
forth  my  opinion,  I  proceed  at  once  to  a 
discussion  of  the  questions  involved. 

"First  In  tbe  arguments  of  tbe  case  be- 
fore me,  counsel  representing  the  defendants 
in  the  bill  concede  that  the  (rovemor  has 
the  lawful  authority  to  institute  the  proceed- 
ings in  behalf  of  the  state,  and  for  that  rea- 
son there  need  be  no  discussion  of  this  point 

"Second.  The  main  question  in  the  case 
presented  for  my  determination,  according  to 
my  view  of  It,  is  as  to  tbe  validity  of  the 
order  of  the  board  of  control  and  tbe  con- 
tract made  thereunder.  In  order  to  discuss 
this  question  It  Is  necessary  to  set  oat  in  toll 
the  order  of  the  board  and  to  give  certain 
portions  of  tbe  contract  which  I  will  dis- 
cuss. Tbe  order  of  the  board  is:  "Resolved, 
that  the  board  of  control  work  with  tbe 
convicts  for  tbe  year  1906  Sandy  Bayou  plan- 
tation, owned  by  H.  J.  McLaurln,  and  shall 
receive  tor  their  share  of  the  crop  and  for 
the  labor  of  the  convicts  $25,000.00  (twenty- 
five  thousand  dollars),  which  sum  the  said 
McLaurln  guaranties  to  the  state  certain 
and  in  all  events  for  said  year.  The  number 
of  convicts  to  be  employed  on  same  to  aver- 
age 70,  If  BO  many  be  necessary  to  the  proper 
cultivation  and  harvesting  of  the  crop  there- 
on.' It  will  be  noted  that  tbe  resolution 
of  the  board  itself  recites  that  the  state  is 
to  receive  for  its  'share  of  the  crop'  and  for 
the  labor  of  the  convicts'  $25,000,  "which 
sum  the  said  McLaurin  guaranties  to  the 
state  certain  and  in  all  events  for  tbe  said 
year.*  Pursuant  to  this  resolution  of  the 
board.  It  entered  into  the  following  contract 
with  McLaurln,  after  reciting  that  it  was 
entered  Into  on  December  6,  1906,  between 
tbe  state  of  Mississippi,  acting  by  and  throm;b 
its  board  of  control,  and  H.  J.  McLaurln,  ri*.; 
'First.  That  the  board  of  control  has  agreed 
to  work  the  plantation  in  Sharkey  county, 
state  of  Mississippi,  owned  by  the  said  Mc^ 
Laurin,  and. known  as  "Sandy  Bayou,"  for 
the  year  1906.  Second.  That  the  said  board 
of  control  shall  pay  to  tbe  said  McLaurin.  for 
the  use  of  said  plantation  for  said  year,  all 
the  crops  grown,  raised,  and  gathered  on  said 
premises  for  said  year,  after  the  sum  of  $25,- 
(XK)  shall  have  been  deducted  tbn-efrom. 
iind  the  said  McLaurin  guarantees  that 
the  said  crop  raised  on  said  premises  shall 
amount  to  $25,000,  and  binds  himself  to  tb» 
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said  board  of  oootrol  In  that  snm,  promising 
to  make  up  whatever  the  crops  grown  on  the 
said  premises  may  fall  short  of  that  amonnt 
Third.  That  the  said  board  of  control  shall 
have  absolute  authority  over  the  labor  em- 
ployed in  working  said  land,  and  that  said 
labor  shall  be  under  the  direction  of  said 
board,  and  of  the  persons  appointed  by  the 
board.  Fourth.  That  the  said  McLaurin,  In 
addition  to  the  land  leased  and  furnished  by 
him,  shall  also  furnish  the  necessary  mules 
and  teams  for  working  of  said  plantation, 
and  feed  for  same,  and  shall  also  furnish  all 
wagons  and  farming  implements  and  plant- 
ing seed.  Fifth.  That  the  said  board  of  con- 
trol shall  have  said  crops  made,  harvested, 
and  gathered.  This  act  executed  in  dupli- 
cate.' The  resolution  of  the  board  provides 
that  the  state  of  Mississippi  shall  receive  'for 
its  share  of  the  crops  and  for  labor  of  the 
convicts  $25,000,'  and  when  the  contract  It- 
self is  stripped  of  all  Its  verbiage,  and  made 
to  reveal  Just  what  It  is,  It  is  a  contract  be- 
tween the  board  of  control  of  the  state  of 
Mississippi  to  lease  to  EL  J.  McLaurin,  for 
the  consideration  of  $25,000,  paid  to  the  state 
by  McLaurin,  70  convicts  for  the  year  1906, 
to  be  worked  under  state  supervision  on  the 
private  plantation  of  McLaurin,  known  as 
'Sandy  Bayou.'  This  contract  is  this,  and  no 
mere  phraseology  or  adroit  use  of  language 
can  make  it  anything  else,  when  viewed  in 
the  light  of  Its  plain  stipulations,  and  the 
thing  agreed  to  be  done  by  the  state  and 
McLaurin.  McLaurin  is  the  owner  of  the 
land,  and  the  contract  and  the  resolution  re- 
cites that  tbe  state  has  leased  it,  and  yet  the 
lessor,  McLaurin,  the  owner  of  the  land,  is 
the  only  one  who  agrees  to  pay  rent  What 
Is  he  paying  the  $25,000  to  the  state  for? 
He  is  certainly  not  paying  this  sum  to  the 
state  for  the  use  of  bis  own  land.  Then  if 
be  Is  not  paying  this  sum  to  tbe  state  for  tbe 
use  of  his  own  land,  but  is  still  paying  this 
sum  to  the  state  for  the  use  of  something, 
what  is  it,  if  it  is  not  for  the  use  of  70  con- 
victs to  work  this  land  'under  state  super- 
vision'? 

"But  this  Is  not  the  only  objection  to 
this  contract.  Conceding  that  this  is  a  lease 
of  the  plantation  and  not  a  lease  of  the 
convicts,  as  above  stated,  it  is  still  violative 
of  both  the  spirit  and  the  letter  of  the 
Constitution.  The  resolution  provides,  and 
tbe  contract  stipulates  in  express  terms,  that 
McLaurin  shall  have  all  that  the  labor  of 
the  convicts  produce  on  the  plantation,  over 
and  above  $25,000  reserved  to  the  state  for 
tbe  use  of  the  convicts,  thereby  giving  to  Mc- 
Laurin, a  private  individual,  a  direct  interest 
In  the  labor  of  the  convicts,  a  thing  that 
Is  expressly  prohibited  by  the  Constitution. 
If  there  is  one  thing  in  the  Constitution 
that  is  plain.  It  is  that  no  individual  citizen 
shall  have  any  Interest  of  gain  or  loss,  in- 
dividually, in  the  labor  of  the  convicts.  If 
there  was  one  thing  that  the  Constitution 
aimed  at,  it  was  the  humane  treatment  of 


Its  convicts,  and  the  taking  away  from  each 
and  every  Individual  of  the  commonwealth 
any  private  interest  In  tbe  labor  of  convicts, 
thereby  taking  away  the  Inducement  that  any 
one  might  ever  have  to  work  them  excessively 
and  for  purposes  of  gain  to  themselves, 
grow  rich  upon  the  sweat  and  blood  of  these- 
unfortunates.  Let  us  examine  the  sections 
of  the  Constitution  bearing  upon  this  subject, 
and  it  will  be  seen  that  this  conclusion  Is 
inescapable.  Section  223  of  the  Constitution 
provides  that  'no  penitentiary  convict  shall 
ever  be  leased  or  hired  to  any  person  or 
persons,  or  corporation,  private  or  public,  or 
quasi  public,  or  board,  after  December  31st, 
1894,  save  as  authorized  in  tbe  next  section.' 
Section  224,  which  Is  the  next  section,  ex- 
pressly referred  to  in  section  223,  says  'the 
Legislature  may  authorize  the  employment, 
under  state  supervision  and  proper  officers 
and  employes  of  the  state,  of  convicts  on  pub-  ' 
lie  roads,  or  other  public  works,  or  by  any 
levee  board  of  any  public  levees,'  etc.  It  will 
thus  be  seen  by  those  two  sections  leasing  th& 
convicts  to  any  private  person  Is  expressly 
prohibited  by  section  223,  and  when  not 
worked  according  to  the  scheme  outlined  by 
this  section  they  can  only  then  be  worked 
according  to  section  224  which  provides  that 
they  can  then  only  be  worked  on  public 
works,  and  this  under  state  supervision ;  and, 
as  If  to  emphasize  tbe  fact  that  there  can 
be  no  private  Interest  in  the  convicts  by 
any  individual  of  the  commonwealth,  the 
same  section  of  the  Constitution,  a  little 
farther  down,  says,  'but  said  convicts  shall 
not  to  be  let  or  hired  to  any  contractors  under 
said  board,'  speaking  with  reference  to  any 
levee  board  working  on  public  levees.  It 
will  thus  be  seen  that,  even  though  the  con- 
victs may  be  worked  on  public  works,  so 
careful  was  the  Constitution  to  guard  against 
any  Individual  of  the  commonwealth  having 
any  interest  of  gain  in  the  labor  of  the 
convicts,  that  it  prohibits  the  letting  or 
hiring  of  convicts  to  any  contractor  worklntr 
for  the  board  even  on  public  works. 

"But  it  was  argued  to  me,  and  the  con- 
tract and  the  order  of  the  board  of  control 
recite,  that  the  board  of  control  shall  have 
absolute  authority  over  tbe  labor  employed 
in  working  the  said  land.  The  Constitution 
plainly  says  that  there  shall  be  no  leasing 
or  hiring  to  any  private  individual,  with 
or  without  the  board  of  control  retaining 
authority  over  tbe  convicts,  and,  even  though 
the  order  of  the  board  retains  this,  it  is 
none  the  less  prohibited  by  the  Constltntlon. 
There  shall  not  be  created  in  any  individual 
of  the  state  even  the  inducement  to  coerce 
convict  labor.  There  are  Just  four  of  these 
sections  of  the  Constitution  on  penitentiary 
and  prisons ;  tbe  manifest  purpose  and  object 
of  all  of  them  looking  to  a  more  humane 
treatment  of  the  convicts  than  had  existed 
In  the  state  when  private  letting  was  per- 
missible So  cruel  and  Inhumane  had  been 
the  treatment  of  the  convicts,  in  many  in- 
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Btances  when  private  Indlvldaals  were  per* 
mitted  to  lease  them,  and  thereby  become 
interested  in  convict  labor,  that  the  con- 
stitutional convention  placed  it  in  the  funda- 
mental law  of  the  state  that  never  again 
should  private  individuals  become  in  any 
way  interested  personally  in  the  labor  of 
the  convicts,  because  this  interest  ot.  personal 
gain  led  to  all  the  cruelties  that  had  here- 
tofore existed.  To  this  end  the  state  re- 
served to  Itself  the  dominion  and  authority 
over  the  convicts.  It  was  the  policy  of  the 
state  to  work  them  under  guards  hired  and 
paid  by  Itself,  the  pay  of  whom  was  In  no 
way  dependent  upon  the  production  of  the 
convict.  When  it  authorized  them  to  l>e 
worked  in  any  other  way  than  upon  the 
farms  of  the  state,  it  was  npon  public  works, 
where  no  element  of  personal  gain  entered 
into  the  powers  by  whom  they  were  to  t>e 
worked  and  controlled,  and  even  prohibiting 
them  to  be  worked  under  any  contractor 
of  any  board  engaged  In  public  works,  thus 
all  the  time  guarding  against  the  element 
of  personal  gain  to  any  private  person,  that 
which  bad  proven  to  be  the  curse  of  the 
convict  and  a  disgrace  to  humanity,  if  history 
correctly  records  the  cruelties  growing  out 
of  the  private  leasing  system.  The  Constitu- 
tion aimed  at  prohibiting  the  wrong,  and, 
by  preventing  private  Individuals  becoming 
interested  directly  in  the  labor  of  the  con- 
victs as  a  matter  of  personal  gain  to  them- 
selves, tear  up  and  destroy  any  Inducement 
that  might  exist  in  any  member  of  the  t)ody 
politic  to  excessive  labor.  Every  Individual 
in  the  commonwealth  Is  alike  interested  in 
the  labor  of  the  convicts,  but  no  Individual 
of  the  commonwealth  can  contract  lawfully 
under  the  Ck>n8tltntion  of  the  state,  separate 
himself  from  the  body  politic,  and  obtain  a 
special  Interest  in  the  convict  labor,  over 
and  above  the  interest  of  every  other  person, 
and  if  he  does,  the  contract  Is  void. 

"Let  OS  apply  this  to  the  contract  of  Ifr. 
McLaurln.  All  the  interest  in  the  labor  of 
these  convicts,  by  virtue  of  this  contract.  Is 
transferred  from  the  state  to  Mcliaurln.  If 
Sandy  Bayou  makes  one  bale  of  cotton,  the 
state  gets  its  $25,000.  If  Sandy  Bayou 
makes  2,000  bales  of  cotton,  the  state  gets 
the  same.  McLaurin  is  the  only  individual 
In  the  state  that  is  Interested  in  the  pro- 
duction of  these  convicts,  and  their  laI)or 
is  a  matter  of  gain  or  loss  to  him.  The 
Inducement  to  coercion  is  created  by  the 
contract,  and  an  Interest  given  in  the  labor 
of  the  convicts.  McLaurin  has  a  common 
Interest  with  all  the  public  in  the  $25,000 
paid  and  an  additional  Interest  In  the  labor 
of  the  convicts,  not  shared  In  by  the  general 
public,  in  that  his  profit  on  the  lands  must 
arise  from  their  labor.  If  a  contract  can 
t>e  made  that  gives  to  the  private  individual 
an  interest  In  convict  labor,  it  thwarts  and 
defeats  the  plain  Intent  and  letter  of  the 
Constitution.  It  is  my  judgment  that  any 
contract  made,  wtilch   leaves  to  the  party 


from  whom  the  land  is  leased  any  interest 
in  the  convict  labor.  Is  void  as  coming  in 
conflict  with  sections  223  and  224  of  the 
Constitution  of  the  stata  If  tills  contract 
had  been  a  contract  to  lease  on  shares, 
giving  to  McLaurin  one-lialf  the  produce  of 
the  place,  or  if  it  had  given  him  Mie-twen- 
tleth  of  that  produced  by  the  convicts,  or 
if  It  had  given  him  any  interest  in  the  small- 
est degree  in  the  labor  of  these  convicts,  it 
is  void.  Even  if  the  laws  providing  that  a 
lease  of  the  lands  may  I>e  made  are  constitu- 
tional, the  board  must  pay  a  stipulated  sum 
for  the  lands,  in  other  words,  lease  the  lands 
straight  out,  not  giving  to  the  lessor  any 
interest  whatever  In  anything  produced  by 
the  convicts,  or  the  lease  Is  void  because  In 
conflict  with  sections  223  and  224  of  the  Con- 
stitution of  the  state  of  Mississippi. 

"Third.  Counsel  in  their  argument  nrge 
that  any  law  of  the  state  authorizing  the 
lease  of  lands  by  the  board  of  control,  upon 
which  the  convicts  of  the  state  are  to  iw 
worked,  is  void  because  in  conflict  with  sec- 
tion 225  of  the  Constitution,  and  press  upon 
the  court  a  decision  of  this  qnestion.  The 
contract  made  by  the  board  with  McLaurin 
is  not  a  lease  of  land,  but  a  lease  of  convicts. 
The  qnestion  which  is  presented  to  me  to 
decide  Is  not  a  question  arising  by  virtue  of 
any  action  taken  by  the  board  of  control 
under  the  statutes  and  laws  in  question  au- 
thorizing the  lease  of  land,  and,  this  being 
the  case,  I  shall  follow  the  principle  so  often 
declared  by  our  Supreme  Court  that  courts 
should  never  decide  constitutional  qnestions 
except  when  necessary  to  a  disposition  of  the 
cause.  Hendridcs  v.  State,  79  Miss.  368,  30 
South.  708. 

"Fourth.  Counsel  for  the  defense  argue 
that  this  is  but  an  effort  on  the  part  of  the 
minority  of  the  board  to  control  the  action 
of  the  majority,  and  again,  if  they  are  mis- 
token  as  to  this,  it  is  an  effort  on  the  part 
of  the  complainant  by  resort  to  the  court 
to  control  tlie  'discretion*  of  the  board.  If 
either  of  these  propositions  were  correct  as 
shown  by  the  record  In  this  case,  the  mere 
stetement  of  them  would  fnmlsh  unanswer- 
able argument  There  is  a  universality  of 
authority  that  this  cannot  be  done  by  an  ap- 
peal to  the  courts.  But  does  the  record 
present  any  snch  case?  By  section  123  of 
the  Constitution  of  the  state,  reannounoed  in 
subdivision  'c,'  |  2156,  Rev.  Code  1892,  it  is 
made  the  duty  of  the  Governor  'to  see  that 
the  laws  are  faithfully  executed.'  The  board 
of  control  is  of  itself  a  creature  of  the  law 
and  must  act  in  subservience  to  the  Constitu- 
tion and  laws  of  the  stote.  When  It  acts 
in  violation  of  either,  or  l>oth,  it  acte  with- 
out authority.  What  is  it  that  the  board  is 
sought  to  be  enjoined  from  doing?  Is  It  a 
matter  about  which  they  have  either  discre- 
tion or  authority  to  act?  I  think  not  If  the 
board  of  control  had  the  authority  undo:  the 
statutes  to  lease  a  farm  for  the  purpose  of 
working  the  state  convicts,  or,  In  the  alter- 
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native,  place  the  convicts  on  lands  already 
belonging  to  tbe  state,  as  In  their  Jndgment 
would  best  snbBerre  the  Interests  of  tbe  state, 
and  a  majority  of  the  board  had  decided  In 
favor  of  the  l^se,  no  one  wonld  contend  that 
tbe  minority  conld  control  the  majority  by 
a  resort  to  the  conrts,  and  the  courts  wonld 
not  entertain  snch  a  salt  But  the  case  stat- 
ed above  is  not  the  case  which  confronts  the 
court  The  board  of  control  have  exercised 
an  authority  for  which  there  is  no  warrant, 
either  by  statute  or  by  Cktnstltution,  but 
which  is  expressly  prohibited  by  the  Consti- 
tution, to  wit :  They  have  leased  70  convicts 
for  the  year  1906  for  a  consideration  of 
$2S,000  to  a  private  individual,  said  convicts 
to  be  worked  under  state  supervision,  which 
Is  expressly  l>roblblted  by  the  fundamental 
law  of  the  state.  Can  it  be  argued  that  the 
authority  charged  by  both  the  Constitution 
and  the  laws  of  the  state  with  tbe  duty  of 
seeing  that  the  laws  are  faithfully  executed, 
after  protesting  as  a  member  of  the  board 
that  tbe  law  Is  being  violated,  and  without 
effect,  shall  remain  supine  and  see  the  un- 
lawful contract  carried  Into  execution?  It 
Is  not  a  matter  of  discretion  which  Is  sought 
to  be  controlled.  It  is  not  a  minority  trying 
to  control  a  majority,  but  It  is  the  chief 
executive  of  the  state  trying  to  prevent  the 
board  of  control  from  acting  without  authori- 
ty and  In  violation  of  the  law.  State  of  Mis- 
sissippi V.  Johnson,  4  Wall.  49S,  18  L.  Ed. 
437,  has  no  application  In  this  case.  The  law 
as  announced  above  Is  clearly  recognized  In 
the  very  authorities  cited  by  counsel  for  tbe 
defense  and  relied  on  by  them,  and  I  nse 
their  authorities,  showing  that  it  is  only  in 
matters  where  there  is  to  be  an  exercise  of 
lawful  discretion  that  the  courts  decline  to 
act  Oaines  v.  Thompson,  7  Wall.  847,  19  L. 
Bid.  02;  n.  8.  V.  Seaman,  17  How.  226,  16 
K  Bd.  226;  n.  8.  V.  Guthrie,  17  How.  284, 
15  L.  Ed.  102;  n.  S.  v.  Commissioner,  6 
WalL  663,  18  L.  Ed.  692;  Lltebfleld  v.  Regis- 
ter, 9  Wall.  676,  19  L.  Ed.  681 ;  City  of  New 
Orleans  v.  Paine,  147  U.  S.  261,  IS  Sup.  Ct 
303,  87  L.  Ed.  162 ;  McKlnide  v.  Hill,  61  Miss. 
306 ;  Simpson  County  v.  Buckley, '  85  Miss. 
713,  88  South.  104. 

"Again,  it  is  claimed  ttiat  tbe  board  of  con- 
trol Is  a  part  of  the  executive  department, 
and  that  a  writ  of  Injunction  will  not  lie; 
that  this  court  has  no  jurisdiction,  because 
no  property  rights  are  involved.  In  the  case 
which  is  found  in  180  U.  S.  236,  21  Sup.  Ct 
831,  45  L.  Ed.  497  (Missouri  v.  Illinois),  re- 
announcing  what  has  been  decided  In  Re 
Debs,  168  IT.  8.  664, 15  Sup.  Ct  900,  39  L.  Ed. 
1092,  it  is  expressly  decided  that  In  matters 
of  public  concern  It  Is  unnecessary  that  there 
should  be  Involved  any  pecuniary  Interest  of 
tbe  stata  Many  cases  are  cited  by  counsel 
for  the  defense,  all  of  them  holding  that  the 
Governor  of  the  state  cannot  be  enjoined  and 
that  a  writ  of  mandamus  will  not  He  against 
taim.  I  have  examined  all  the  cases  and  the 
manner  in  .wbicb  the  question  has  arisen. 


Nothing  held  In  any  of  the  cases  cited  con- 
flicts In  any  way  with  my  holding  In  this 
case.  No  Injunction  Is  sought  against  the 
Ctovernor ;  but  the  Governor  himself,  in  obedi- 
ence to  that  command  made  on  him  by  the 
Constitution  and  the  statutes  of  tbe  state  re- 
quiring him  to  see  to  tbe  faithful  execution 
of  the  law,  seeks  the  Injimctlon  to  prevent 
tbe  trustees  of  the  stete  convicts  of  the  com- 
monwealth from  dealing  with  the  convicts 
in  violation  of  tbe  law  and  in  disregard  of 
the  trust  By  virtue  of  this  contract  tbe 
finances  of  the  stete  are  involved,  public 
right  is  violated,  and  70  of  the  stete's  con- 
victs are  to  be  contracted  away  in  violation 
of  the  law.  To  argue  that  under  these  cir- 
cumstences  the  Governor  cannot  act  and  the 
courte  have  not  tbe  power  to  prevent  is  to 
argue  impotency  in  the  state's  powers  and  to 
assume,  to  the  board  of  control  an  absolutism 
that  is  repugnant  to  every  Idea  of  the  law. 
Can  tbe  board  of  control,  In  disregard  of  tbe 
Constitution,  make  a  contract  prohibited  by 
the  express  terms  of  that  instrument,  and, 
when  assailed  with  the  power  charged  with 
seeing  'to  the  faithful  execution  of  the  law,' 
answer  that  power  and  tbe  courte  by  saying 
that  they  are  a  part  of  tbe  executive  de- 
partment of  tbe  government,  and  therefore 
not  amenable  to  the  courts,  or  that  there 
are  no  property  rights  involved,  and  that 
therefore  the  courte  are  powerless  to  assume 
jurisdiction?  No  case  has  been  cited  to  me, 
and  I  safely  say  that  no  case  will  be  cited 
to  me,  holding  so  monstrous  a  proposition, 
or  that  the  Governor,  under  the  circum- 
stences  presented  by  this  case,  cannot  insti- 
tute the  action,  and  that  under  the  case  as 
made  by  the  record  tbe  courte  are  powerless 
to  act  in  the  matter.  The  right  to  do  so  is 
amply  snsteined  by  authorities.  Stete  v. 
Lord  (Or.)  48  Paa  471,  31  L.  R.  A.  478; 
Simpson  County  v.  Buckley,  86  Miss.  713,  38 
South.  104;  Wisconsin  v.  Cunningham  (Wis.) 
61  N.  W.  724,  15  L.  R.  A.  661 ;  Stete  v.  Saline 
County,  61  Mo.  850,  11  Am.  Rep^  454;  Stete 
V.  McLaughlin,  15  Kan.,  In  part  of  opinion  to 
be  found  on  page  233,  22  Am.  Rep.  264. 

"For  the  reasons  given  above,  I  order  that 
the  motion  to  dissolve  the  injunction  be  over- 
ruled and  the  injunction  reteined." 

McWIllie  Se  Thompson,  Williamson,  Wells 
&  Peyton,  A.  J.  McLaurin,  and  H.  J.  McLau- 
rin,  for  appellante.  Alexander  &  Alexand«r, 
Cteo.  B.  Power,  and  BYank  Johnston,  for  tbe 
Steta 

CALHOON,  J.  A  question  sleeps  on  the 
doorslll  of  this  case  of  much  graver  impor- 
tence  to  the  stete  and  her  people  than  any- 
thing Involved  in  tbe  controversy.  That 
question  is  whether  a  Governor  may,  official- 
ly or  in  tbe  name  of  tbe  stete,  originate  tills 
litigation  in  our  domestic  tribunals,  unau- 
thorized by  stetute,  without  the  serious  dis- 
turbance and  threatened  destruction  of  the 
autonomy  and  coequal  Independent  rlghte 
of  the  three  separate  departmente  of  govem- 
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ment  under  the  Constitution  and  laws  of 
this  republic  as  organized  by  the  people  in 
convention  and  In  tbelr  Legislature.  It  ia 
essential  to  present  tbe  history-  of  the  pro- 
ceeding and  then  the  results  of  a  careful 
examination  by  tbe  rules  of  right  reason  In 
the  light  of  authority. 

The  board  of  control  of  the  state  peniten- 
tiary Is  the  creation  of  legislative  enactment, 
and  is  composed  of  tbe  three  Railroad  Com- 
missioners and  the  Governor  and  the  Attor- 
ney General,  five  in  all,  and  to  this  board 
the  people  have  Intrusted  the  management 
of  the  convicts  and  tbe  affairs  of  tbe  state 
penitentiary.  The  board  passed  the  follow- 
ing, viz.:  "Resolved,  that  the  board  of  con- 
trol work  with  the  convicts  for  the  year 
1906  Sandy  Bayou  plantation,  owned  by  H. 
J.  McLaurln,  and  shall  receive  for  their  share 
of  the  crop  and  for  the  labor  of  the  (^nvicts 
$25,000.00  (twenty-flve  thousand  dollars), 
which  sum  the  said  McLaurln  guaranties  to 
the  state  certain  and  in  all  events  for  said 
year.  The  pumber  of  convicts  to  be  em- 
ployed on  same  to  average  seventy  (70),  if  so 
many  be  necessary  to  the  proper  cultivation 
and  harvesting  of  the  crop  thereon."  Ac- 
cording to  it  the  contract  was  made  as  fol- 
lows, viz.:  "First.  That  the  board  of  con- 
trol has  agreed  to  work  the  plantation  in 
Sharkey  county,  state  of  Mississippi,  owned 
by  said  McLAurin,  and  known  as  'Sandy 
Bayou,'  for  the  year  1906.  Second.  That  the 
said  board  of  control  shall  pay  to  the  said 
McLaurln,  for  the  use  of  said  plantation  for 
said  year,  all  the  crops  grown,  raised,  and 
gathered  on  said  premises  for  said  year,  aft- 
er the  sum  of  $26,000.00  shall  have  been  re- 
served therefrom,  and  the  said  McLaurln 
guaranties  that  the  said  crop  raised  on  the 
said  premises  shall  amount  to  $25,000.00,  and 
binds  himself  to  the  said  board  of  control 
in  that  sum,  promising  to  make  up  whatever 
the  crops  grown  on  the  said  premises  may 
fall  short  of  that  amount.  Third.  That  the 
said  board  of  control  shall  have  absolute  au- 
thority over  the  labor  employed  in  working 
said  land,  and  that  said  labor  shall  be  under 
the  direction  of  said  board,  and  of  the  per- 
sons appointed  by  the  board.  Fourth.  That 
the  said  McLaurln,  in  addition  to  the  land 
leased  and  furnished  by  him,  shall  also  fur- 
nish the  necessary  mules  and  teams  for 
working  of  said  plantation,  and  feed  for 
same,  and  shall  also  furnish  all  wagons  and 
farming  implements  and  planting  seed. 
Fifth.  The  said  board  of  control  shall  have 
said  crops  made,  harvested,  and  gathered. 
This  act  executed  in  duplicate." 

Thereupon  a  bill  in  equity  was  presented, 
beginning  thus:  "The  state  of  Mississippi, 
acting  at  the  instance  of  the  Governor  of 
the  state,  and  by  Its  solicitors  specially 
employed  to  assist  in  bringing  and  prosecut- 
ing this  suit,  flies  this  bill  of  complaint,"  etc. 
Accompanying  this  bill  is  a  letter,  addressed 
to  the  law  firm  appearing  as  solicitors  to  the 
bill,  as  follows:    "I  wish,  in  behalf  of  the 


state  of  Mississippi  and  in  its  name,  to  have 
suit  brought  to  enjoin  the  execution  of  any 
order  of  the  tMard  of  control  looking  to  leas- 
ing any  farms  for  the  coming  year,  and,  be- 
lieving that  the  interests  of  the  state  requires 
it,  I  hereby  retain  your  firm  to  assist  In  the 
case  or  cases  to  be  brought  for  that  purpose 
Tours  respectfully,  [Signed]  Jas.  K.  Varda- 
man.  Governor."  The  bill  Is  sworn  to  by 
"Jas.  K.  Vardaman,  Governor  of  Mississip- 
pi," and  on  It  a  flat  for  injunction  was 
granted,  resulting  in  a  writ  restraining  three 
members  of  the  board  of  control  and  the 
warden  of  the  state  penitentiary  and  H.  J. 
McLaurln,  a  party  to  tbe  contract,  "from 
making  or  executing  a  lease  of  the  Sandy 
Bayou  Place  from  H.  J.  McLaurln,  or  using 
or  working  any  convicts  thereon  during  1906, 
or  from  carrying  out  the  order  of  the  board 
for  said  leasing."  The  bill  avers  that  the 
board  "voted  to  lease"  the  place  "over  the 
protest  and  against  the  vote  of  tbe  Govern- 
or," by  a  vote  of  three  for  and  two  against, 
and  that  this  action  of  the  board  is  "violative 
of  the  Constitution  and  statutes  of  this  state," 
states  the  reasons  for  this  view,  and  prays 
for  the  Injunction,  and  in  the  bill  are  these 
words:  "The  Governor,  acting  under  the 
powers  given  him  by  the  Constitution  and 
laws,  and  especially  the  power  conferred 
1>y  section  2156,  Rev.  Code  1892,  has  directed 
this  suit  to  be  brought"  This  section  2156 
of  the  Revised  Code  of  1882  is  In  tbe  follow- 
ing words: 

"Sec.  2156.  Powers  Generally.  In  addition 
to  the  powers  conferred  and  duties  imposed 
on  the  Governor  by  the  Constitution  and  by 
tbe  laws  as  elsewhere  provided,  he  shall 
have  the  powers  and  perform  the  duties  fol- 
lowing, viz.:  (a)  He  is  the  supreme  execu- 
tive ofDcer  of  the  state,  (b)  He  is  tbe  com- 
mander in  chief  of  the  militia  of  tbe  state, 
and  may  call  out  tbe  militia  to  execute  the 
laws,  to  suppress  insurrections  or  riots,  and 
to  r^el  invasions.  (See  g  2886.)  (c)  He 
shall  see  that  the  laws  are  faithfully  ex- 
ecuted, (d)  He  is  to  supervise  the  official 
conduct  of  all  executive  and  ministerial  of- 
ficers, (e)  He  is  to  see  that  all  offices  are 
filled  and  the  duties  thereof  performed,  or, 
in  default  thereof,  apply  such  remedy  as 
the  law  allows;  and  if  the  remedy  lie  im- 
perfect he  shall  acquaint  the  Legislature 
therewith  at  its  next  session,  (f)  He  shall 
make  appointments  and  fill  vacancies  as  pre- 
scribed by  law.  (g)  Whenever  any  suit  or 
legal  proceeding  is  pending  which  affects  the 
titie  of  the  state  to  any  property,  or  which 
may  result  In  any  claim  against  the  state, 
he  may  direct  the  Attorney  General  to  ap- 
pear on  behalf  of  the  state  and  protect  Its 
interest  (h)  He  may  require  the  Attorney 
General,  or  district  attorney  of  any  district 
to  inquire  Into  the  affairs  or  management 
of  any  corporation  existing  under  the  laws 
of  this  state,  or  doing  business  in  this  state 
under  the  laws  thereof.  (1)  He  may  require 
the  Attorney  General  to  aid  any  district  at- 
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torney  la  the  discharge  of  his  dutiee.  (J) 
He  mny  offer  rewards,  not  exceeding  two 
hundred  dollars,  for  escaped  Insane  persons 
■who  are  dangerous,  and  such  other  rewards 
as  are  authorized  by  law.  (k)  He  may  re- 
quire any  ofDcer  or  board  to  make  special  re- 
ports to  him  upon  demand  In  writing.  (1) 
He  shall  transact  all  necessary  business  with 
state  officers,  shall  require  them  to  be  present 
at  their  respective  offices  at  all  reasonable 
business  hours,  and  may  require  Informa- 
tion, in  writing,  from  any  such  ofDcer  re- 
lating to  the  duties  of  his  office,  (m)  When 
deemed  advisable,  upon  proceedings  for  the 
arrest  of  fnglttves  from  Justice  in  this  state 
from  other  states  or  countries,  he  may  com- 
mlmlon  a  special  officer  to  arrest  such  fugi- 
tive in  any  part  of  the  state." 

An  amended  bill,  not  sworn  to,  makes  ex- 
hibits of  the  order  and  the  pursuant  con- 
tract, as  hereinbefore  set  out,  and  also  a  fur- 
ther resolution  of  the  board  accepting  the 
signed  contract,  and  sets  up  that  the  con- 
tract was  In  fact  a  hiring  of  the  labor  of 
the  convicts,  and  that  It  is  void,  whether 
a  leasing  of  the  lands  or  the  labor.  The 
two  bills  were  demurred  to.  The  defendants 
below,  appellants  here,  made  a  motion  to 
dissolve  the  Injunction,  which  was  overruled, 
and  they  appeal  to  this  court. 

The  Attorney  General  is  not  made  a  party 
to  the  bill,  either  officially  or  in  any  other 
capacity.  As  stated,  the  Governor's  right 
to  use  the  name  of  the  state  in  suits  In  her 
own  courts  Is  based,  In  the  bill,  on  the  Con- 
Btltution  generally,  and  specifically  on  Rev. 
Code  1892,  {  2156.  This  section  is  in  part 
a  rehearsal  of  the  Constitution,  and  we  find 
nowhere  in  either  any  such  power  expressly 
granted.  It  surely  cannot  be  gravely  urged, 
since  the  people  In  solemn  convention  ordain- 
ed the  organic  law,  that  any  of  the  servants 
they  there  provide  for  and  assume  to  Instruct 
can  exercise  powers  not  derived  from  that 
inotrnment  by  express  grant  or  by  necessary 
Implication  from  the  grant.  It  is  undeniable 
that  the  Attorney  General  is  the  officer  pro- 
vided by  the  people  as  the  legal  adviser  of 
the  state,  and  it  Is  agreed  on  all  hands 
that  he  has  the  express  statutory  power  to 
sue  In  Its  name.  Just  as  district  attorneys 
have  In  the  matters  which  the  Legislature 
has  committed  to  them.  But  it  is  said  the 
Governor  may  also  sue,  because  of  necessary 
Implication  from  the  constitutional  and  stat- 
utory provisions  that  he  Is  the  "chief  execu- 
tive," that  he  is  the  "commander  in  chief 
of  the  mllltla  to  execute  the  laws,"  etc.,  and 
that  "he  shall  see  that  the  laws  are  faith- 
fully executed,"  etc.  In  other  words,  the 
position  seems  to  be  that  the  Attorney  Gen- 
eral may  sue  by  express  warrant  of  law, 
but  the  Governor  is  to  "see  that  the  laws 
are  faithfully  executed,"  etc.,  and  therefore 
the  Governor  may  sue,  which  sequltur  Is  not 
plainly  to  be  seen  in  construing  powers 
under  CSonstltutlons  and  statutes.    If  either 


may  sue,  it  is  interesting  to  examine  results. 
May  each  bring  a  separate  suit?  If  the  At- 
torney General,  or  a  district  attorney,  in 
his  proper  sphere,  sues  first,  may  the  Grov- 
ernor  appear  and  dismiss  the  suit,  because 
he  Is  "chief  executive"?  It  is  idle  to  say 
the  power  would  not  probably  be  exercised. 
The  people  knew  that  powers  given  will 
be,  or  might  be,  exercised,  in  real  or  sup- 
posed emergencies,  and  they  designed  to 
confer  power  only  where  they  have  express- 
ed the  purpose,  or  where  it  is  necessarily 
implied  from  its  expression.  If  the  Governor 
may  sue  because  he  Is  "chief  executive,"  Is 
it  to  be  his  opinion  or  that  of  the  chosen 
legal  adviser  which  is  to  control  in  determin- 
ing when  suit  shall  be  brought?  If  he  may 
sne  because  it  is  his  duty  to  see  that  "the 
laws  are  faithfully  executed,"  may  he  not. 
In  any  and  every  county,  sue,  in  the  home 
courts,  on  his  own  construction  of  the  con- 
stitutionality of  any  contract  made  by  any 
board  of  supervisors  to  work  the  roads  or 
bnild  a  bridge,  and  this  over  and  against  the 
opinion  of  the  district  attorney,  who  is  the 
statutory  law  adviser?  The  affirmative  could 
not  be  denied  In  the  argument,  and  this 
carries  ns  irresistibly  to  an  absurdity.  It 
is  idle  to  say  that  the  Iieglslature  would 
resent  by  impeachment  any  such  use  of 
power.  This  body  meets  only  once  In  two 
years,  and  no  impeachment  would  lie  against 
an  officer  for  doing  what  he  was  empowered 
to  do.  Neither  the  courts  nor  the  Legisla- 
ture can  attack  the  conscience. 

C#taln  it  is  that  It  would  not  be  done  by 
the  present  distinguished  executive.  But 
who  can  speak  for  ail  who  may  follow  him? 
Great  publicists  all  agree  that  populations 
are  happiest  in  absolute  despotisms  where 
the  despots  are  wise  and  good.  The  diffi- 
culty Is  in  the  tenure.  The  successor  may 
be  bad  and  there  must,  therefore,  be  stabil- 
ity of  rights  or  the  opportunity  of  ruin  and 
slavery.  We  can  Imagine  Governors  who 
would  cheerfully  lend  themselves,  for  politi- 
cal ends,  to  Influential  factions  who  wanted 
to  annoy  with  no  chance  of  Incurring  costs. 
This  would  be  practically  Impossible  to  elect- 
ed law  officers,  with  reputation  for  law 
learning,  with  the  oath  as  attorneys  upon 
them,  and  the  responsibility  they  are  under 
to  the  world  in  the  books  of  Reports.  To 
say  the  most.  It  would  be  but  remotely 
possible.  Private  persons  are  Jealously  guard- 
ed against  the  use  of  their  names  In  law- 
suits where  they  have  given  no  authority 
for  the  use.  How  much  more  important  to 
a  state!  When  men  vote  for  a  Governor, 
they  have  no  thought  that  they  are  voting 
for  a  law  adviser.  In  the  88  years  that  we 
have  been  a  state,  this  is  the  first  instance 
of  a  suit  by  a  Governor,  unless  in  the  early 
days  on  bonds  and  obligations'  made  payable 
to  him.  This  In  itself  Is  conclusive  of  the 
public  and  executive  construction  of  the 
scope  of  powers,  and  the  courts  yield  to 
such  public   constraction   from   such  lapse 
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Of  time.  The  posItioD  of  appdlee  logldklly 
forces  to  tbe  conclusion  that  the  chief  ex- 
ecutive may  dismiss  a  prosecution  for  crime 
In  any  court  of  the  state  In  defiance  of  the 
district  attorney,  elected  by  the  people  to 
look  after  their  law  matters.  The  Con- 
stitution of  the  United  States  also  has  a 
clause  that  the  President  "shall  take  care 
that  the  laws  be  faithfully  executed."  Yet 
who  ever  beard  of  a  suit  by  that  officer? 
In  the  case  of  United  States  t.  Throckmor- 
ton, 98  U.  S.  61,  25  Ij.  Ed.  03,  the  decision 
of  the  court  (Supreme  Court  of  the  United 
States)  is  in  the  following  words,  so  far  as 
pertains  to  this  question:  "The  allegation 
in  the  opening  of  the  bill  already  cited  im- 
plies that  Mr.  Van  Dyke,  the  district  attor- 
ney, Is  plaintiff;  but  If,  construing  it  liberal- 
ly, we  hold  that  the  United  States  Is  plain- 
tiff, the  statement  Is  clear  that  it  is  brought 
by  the  district  attorney,  and  not  by  the  At- 
torney General.  Leaving  out  of  considera- 
tion all  mere  questions  of  form,  there  arises 
no  presumption  from  the  act  of  Congress, 
which  gives  the  Department  of  Justice  a  gen- 
eral BupervlBlon  over  the  district  attorneys, 
that  the  suit  was  brought  by  his  direction; 
for  the  district  attorneys  bring  innumerable 
suits.  Indictments  and  prosecutions.  In  which 
the  United  States  Is  plaintiff,  without  con- 
sulting the  Attorney  General,  and  they  do 
this  in  the  strict  line  of  their  duty.  In  the 
class  of  cases  to  which  this  belongs,  however, 
the  practice  of  the  English  courts,  and  of 
the  American  courts,  also,  has  been  to  re- 
quire the  name  of  the  Attorney  GenerM,  as 
Indorsing  the  suit,  before  it  will  be  enter- 
tained. The  reason  of  this  is  obvious,  name- 
ly: That,  in  so  important  a  matter  as  im- 
peaching the  grants  of  the  Government  un- 
der its  seal,  its  highest  law  officer  should  be 
consulted,  and  should  give  the  support  of 
his  name  and  authority  to  the  suit.  He 
should  also,  have  control  of  It  In  every  stage, 
so  that  if,  at  any  time  during  Its  progress, 
he  should  become  convinced  tliat  the  pro- 
ceeding is  not  well  founded,  or  is  oppressive, 
he  may  dismiss  the  bill." 

May  the  Attorney  General  dismiss  the  bill 
now  before  us?  It  is  said  he  cannot,  because 
the  Governor  is  commander  In  diief  and 
required  to  "see  that  the  laws  are  faithfully 
executed."  In  other  words,  the  Governor  can 
do  in  this  state  what  the  President  cannot 
do  in  the  courts  of  the  United  States.  If  the 
Governor  can  so  act  under  his  powers  as 
commander  in  chief,  and  under  the  duty  to 
see  that  the  laws  are  faithfully  executed, 
why  may  he  not  nullify  the  decrees  of  the 
courts  because  he  thinks  they  do  not  comport 
(vltb  the  Constitution?  Alexander  v.  Georgia, 
66  Ga.  479,  cited  by  appellee,  has  no  perti- 
nency, except  that  by  Implication  it  is  an 
authority  In  favor  of  the  appellants,  in  that 
the  Governor's  right  to  sue  Is  based  only  on 
an  express  statute  making  It  his  duty,  which 
statute  is  to  be  found  on  page  483  of  the 
volume^  and  confines  the  duty  to  particular 


specified  proi>erty.  The  same  may  be  said  of 
the  case  of  State  v.  Dubnclet,  25  La.  Ann. 
161,  cited  by  appellee.  On  page  162  It  is 
shown  tliat  the  Governor's  right  to  appeal  a 
case,  already  brought  and  lost  by  tbe  Atttx- 
ney  General  below,  is  sustained  in  tlieee 
words:  "The  letter  as  well  as  the  spirit  of 
the  law  gives  us  the  required  Jnrlsdictloa.'' 
That  it  was  on  the  letter,  see  27  La.  Ann. 
30,  citing  the  statute.  And  see  hereafter  in 
this  opinion.  The  case  of  Govo'nor  ▼.  Allen, 
8  Humph.  (Tenn.)  176,  .  Is  also  produced. 
That  merely  holds  that  a  Governor  may  sue. 
as  Grovernor,  on  bonds  made  payable  to  his 
predecessor  officially,  and  there  could  be  no 
interregnum  In  the  office  of  Governor.  Tliere 
is  no  need  to  go  out  of  Hlssissippl  for  that 
It  has  been  so  held  here,  in  the  early  days 
when  official  bonds  were  made  payable  ex- 
pressly to  the  thai  Gtovemor  by  nanae.  Par- 
mllee  v.  McNutt,  1  Smedes  &  M.  179.  Even 
there  the  court  was  uimecessarily  cautious 
enough,  on  page  184,  to  note  that  no  objection 
was  made  to  the  right  of  the  Governor  to 
sue  as  "A.  G.  McNutt,  Governor  of  the  State 
of  Mississippi."  There  could  seem  to  be  no 
question  that  tbe  head  of  a  corporation, 
private  or  political,  has  the  right  to  sue  on 
an  obligation  made  payable  directly  to  him 
or  his  predecessor  in  office.  But  this  has 
no  even  remote  bearing  on  the  question  now 
before  us.  The  case  of  Compton  v.  State,  38 
Ark.  601,  is  referred  to  for  appellee.  There 
it  was  held  that  the  Governor,  while  he 
might  have  properly  employed  additional 
counsel  In  that  case  under  the  statute  law, 
"yet  he  did  not,  and,  without  authority  from 
the  Legislature,  could  not  make  such  a  con- 
tract with  the  solicitor  as  would  give  him  a 
lien  upon  the  fruits  of  the  litigation";  that 
is,  on  the  amount  he  recovered.  In  that  case 
"tiie  L^islature  had  previously  authorized 
the  Governor  to  take  such  steps  as  he  might 
deem  proper  to  recover  possession  of  the 
bonds." 

It  seems  plain  that  the  general  words  of 
the  Constitution,  which  always  and  every- 
where must  be  construed  strictly  against 
powers,  cannot  carry  by  any  sort  of  implica- 
tion the  power  claimed  here.  We  are  warned 
against  drawing  such  far-fetohed  conclusions 
by  elementary  law  writers.  It  is  "thumb- 
paper"  law.  It  is  drilled  into  the  youth  of 
the  Republic.  In  Walker's  American  Law,  p. 
104,  we  find  this  wise  clause:  "Power  of 
General  Supervision.  It  is  a  duty  enjoined 
upon  the  federal  and  state  executtves  to 
see  that  the  laws  be  faithfully  executed.'  It 
would  be  dangerous,  however,  to  treat  this 
clause  as  conferring  any  specific  power  which 
they  would  not  otherwise  possess.  It  is 
rather  to  be  regarded  as  a  comprehensive  de- 
scription of  the  duty  of  the  executive  to 
watdi  with  vigilance  over  all  the  public  in- 
terests." TUs  is  all  that  the  Constitution 
meant  No  authority  can  be  found  In  any 
of  the  Reports  of  any  of  the  states  sustalnins 
the  forced  and  unnatural  construction  urged 
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tor  appellee.  It  la  not  probable  tbat  one 
▼ote  coold  be  had  In  a  constltntlonal  conven- 
tion to  empower  the  Execnttve  to  sne  at  dia- 
cretlon  In  the  home  courts.  It  is  certain 
that,  under  the  federal  government  and  under 
the  government  of  any  of  the  several  states, 
no  instance  occurs,  except  that  at  bar,  where 
the  President,  or  any  Governor,  has  contend- 
ed for  the  power  set  up  here,  and  yet  all  the 
Constitutions  have  the  same  or  equivalent 
clauses.  The  power  has  been  claimed  and 
recognized  in  suits  in  foreign  Jurisdlctlona, 
such  as  federal  and  other  state  courts,  and 
■o  our  Legislature  has  wisely  conferred  ex- 
press power  upon  the  Governor  to  sue  in 
foreign  Jurisdictions.  There  can  be  no  po- 
litical complications  or  clash  of  prerogatives 
there,  as  at  home,  and  so,  in  giving  the 
power  there,  the  Legislature  tacitly  excluded 
the  idea  of  its  exercise  at  home. 

It  is  not  easy  to  understand  the  pertinency 
of  tbe  many  references  to  federal  decisions 
as  to  how  states  may  sue  and  be  sued  in  the 
United  States  courts,  the  service  of  process 
on  them,  etc  The  United  States  Constitution 
and  laws  provide  for  such  suits,  but  fail  to 
provide  how  they  should  be  brought,  in 
wliose  name,  etc.,  and  how  procete  should  be 
served  on  them  as  defendants.  And  so  the 
Supreme  Court  of  the  United  States,  having 
the  Jurisdiction  conferred  on  It,  properly  de- 
termined tliat  It  was  not  to  remain  powerless, 
and  adopted  rules  to  apply  In  such  cases. 
Among  them  is  this:  "1.  Ordered,  that  when 
process  at  common  law,  or  in  equity,  shall 
issue  against  a  state,  the  same  shall  be  served 
upon  the  Governor,  or  chief  executive  magis- 
trate, and  the  Attorney  General,  of  such 
state."  Grayson  v.  Virginia,  3  Dall.  320,  1 
L.  Ed.  619.  This  was  in  1796.  As  late  as 
In  1860,  In  Kentucky  v.  Dennison,  2i  How. 
66,  16  L.  Ed.  717,  these  rules  are  referred  to 
as  in  force,  and  that  case  shows  that  service 
on  the  Governor  and  Attorney  General  Is 
enough  to  make  the  state  a  party,  and  that 
in  these  foreign  Jurisdictions  the  Governor 
may  sue  in  behalf  of  the  state.  So  in  Texas 
V.  White,  7  Wall.  700,  19  L.  Ed.  227,  in  1869, 
cognizance  was  taken  of  a  case  brought  by 
Texas,  under  the  sanction  of  the  Governor 
elected  and  the  Governor  appointed  by  the 
President,  in  that  court,  a  Jurisdiction  foreign 
to  the  state  of  Texas.  It  is  clear  that  the 
Governor  may  sue  in  the  name  of  the  state 
In  the  courts  of  the  United  States,  and  a 
•nit  so  brought  would  be  recognized.  This 
state  has  given  him  the  express  power  to  do 
so.  It  is  also  true  that  this  state  may  be 
sued  in  foreign  courts  on  process  served  on 
the  Governor  and  the  Attorney  GeneraL  It 
might  be  the  only  way  to  reach  it,  if  its 
Xiegislature  was  silent  as  to  the  mode  of  serv- 
Ice  upon  it  In  such  case  it  could  be  made 
aware  of  the  suit  most  properly  by  service 
on  its  political  head.  But  all  this  Is  far 
away  from  the  internal  policy  of  a  state  In 
reference  to  Invoking  tiie  action  of  its  own 
conrta 


Under  the  laws  of  Mississippi  the  Gov- 
ernor may  sue  In  foreign  Jurisdictions.  Rev. 
Code  1892,  I  2167.  Under  other  laws  the 
Revenue  Agent  may  sue  in  matters  pertain- 
ing to  his  province.  May  the  Governor  sue, 
regardless  of  him?  So  as  to  the  Land  Com- 
missioner in  matters  pertaining  to  his  func- 
tions. May  the  Governor  sue,  regardless  of 
him?  He  ought  to  be  able  to  do  so,  under  the 
argument  of  appellee,  as  chief  executive,  with 
the  duty  to  see  that  the  laws  are  executed. 
In  People  v.  Navarre,  22  Mich.  1,  the  court 
says  (page  4):  "The  state  can  only  be  rec- 
ognized by  the  courts  as  a  suitor  In  legal 
proceedings  through  the  agents  or  represen- 
tatives appointed  by  law  to  speak  and  act  in 
its  name."  This  is  reiterated  In  Benalleck 
V.  People,  31  Mich.  200,  and  In  Babcock  v. 
Hanselman,  66  Mich.  27,  22  N.  W.  99,  holding 
the  Attorney  General  to  be  the  proper  rep- 
resentative of  the  state  In  legal  proceedings. 
So  in  People  v.  Pacheoo,  29  CaL  210,  hold- 
ing that  the  Attorney  General  is  the  only 
person  authorized.  So  in  State  v.  Railroad 
Co.,  22  Neb.  318,  85  N.  W.  118.  The  case  of 
Succession  of  D'Aquin,  9  La.  Ann.  402,  after 
holding  the  same,  uses  this  language:  "The 
power  for  appearing  for  another  in  Judicial 
proceedings  Is  a  very  grave  power,  and  one 
which  the  law  carefully  scrutinizes  in  the 
case  of  individuals;  and  the  Importance  of 
such  a  power  is  obviously  not  to  be  less  ap- 
preciated in  the  case  of  the  state.  The  con- 
sequence of  a  power  to  appear  for  another 
in  a  court  of  Justice  is  the  irrevocably  bind- 
ing force  of  'the  thing  adjudged'  upon  the 
party  for  whom  the  appearance  Is  made;  and 
where  the  Interests  of  the  state,  which  are 
the  Interests  of  all  its  citizens,  are  involved, 
courts  of  Justice  should  not  pass  upon  these 
interests  unless  the  state  is  properly  before 
It  through  the  officers  recognized  as  its  rep- 
resentatives by  the  Constitution  or  law."  We 
refer,  also,  to  Parker  v.  May,  5  Cush.  (Mass.) 
336,  in  which  the  proceeding  was  begun  "by 
Samuel  D.  Parker,  Esq.,  attorney  of  the 
commonwealth  for  tJtie  county  of  Suffolk,  act- 
ing in  this  behalf  by  the  requirement  of  the 
Governor,  pursuant  to  statute,"  and  its  pur- 
pose was  to  enforce  a  trust  for  general  chari- 
ty. The  court  said,  through  Shaw,  C.  J.,  that 
the  power  to  institute  a  suit  "in  order  to 
establish  and  carry  into  effect  an  Important 
branch  of  the  public  interest  is  understood 
to  be  a  common-law  power,  incident  to  the 
office  of  Attorney  General";  and  further,  on 
page  838,  this  celebrated  Judge  expressed 
"great  doubts"  whether  the  Governor's  re- 
quirement would  authorize  the  suit,  but  fi- 
nally holds  that,  the  power  being  existent  In 
the  Attorney  (General  alone,  it  was  not  vitiat- 
ed by  the  fact  that  the  Governor  directed  it 

Recurring  to  State  v.  Dubuclet  25  La.  Ann. 
161,  to  which  we  have  hereinbefore  referred, 
and  which  was  cited  for  appellee,  we  now 
refer  to  State  v.  Dubuclet  27  La.  Ann.  30, 
wherein  the  court  says,  through  the  same 
Judge:    "Looking  to  Act  Ma  21  of  the  Acta 
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of  1872  (page  61),  the  statute  under  which 
the  Governor  acted  In  this  case,  we  find  that 
he  has  the  right  In  case  of  the  absence,  death, 
resignation,  or  Inability  to  act  In  any  partic- 
ular case  of  the  Attorney  General,  or  proper 
district  attorney,  or  where  either  of  them 
may  be  directly  interested,  to  designate  an 
attorney  for  such  case  to  act  In  behalf  of 
the  state,  for  the  protection  of  the  public 
Interest  Was  the  Governor  authorized  un- 
■der  this  statute  to  consent  to  the  transfer  of 
the  case  and  the  trial  thereof  at  this  term, 
notwithstanding  the  opposition  of  the  Attor- 
ney General  who  tried  the  case  In  the  court 
1>eIow?  We  tlilnk  not  The  Attorney  Gener- 
al is  the  proper  officer  to  represent  the  state 
in  all  her  lawsuits,  and  the  statute  In  ques- 
tion was  not  intended  to  deprive  bim  of  the 
control  and  management  of  Ills  cases.  In 
order  to  protect  the  public  Interest  In  any 
particular  case,  where  the  Attorney  General 
was  interested,  or  was  unable  to  act  from 
'death,  resignation,  absence,  or  from  any  other 
cause,  tills  statute  authorizes  the  Governor 
to  appoint  an  attorney  for  such  case.  It  does 
not  authorize  bIm  to  give  consent  for  the 
transfer  of  any  particular  case  and  for  the 
trial  thereof  before  the  return  day  at  a  dif- 
ferent term  of  court  The  act  gives  him  no 
personal  control  of  the  case  whatever.  When 
the  condition  happens  upon  which  be  has  au- 
thority to  supply  counsel  for  the  state,  the 
attorney  designated  by  him  takes  control  of 
finch  case.  The  attorney  designated  by  the 
Governor  in  this  case  does  not  consent  to 
Its  trial  here.  But,  under  the  statute,  the 
Governor  was  utterly  without  authority  to 
appoint  an  attorney  to  act  in  this  case,  be- 
-cause  the  Attorney  General  Is  not  personally 
interested,  he  has  not  resigned,  nor  Is  he  dead, 
or  absent,  or  unable  to  attend  to  the  duties  of 
his  office." 

On  the  functions  of  the  Attorney  General, 
and  their  exclusive  character,  we  refer  to 
Commonwealth  v.  Burrell,  7  Pa.  39;  State  v. 
Baker,  38  Wis.  71-80.  In  State  v.  Lord,  28 
Or.  529,  43  Pac.  479,  31  L.  R.  A.  473,  we 
find  this:  "But  do  we  find  here  what  may 
be  termed  an  information  or  bill  by  the  law 
officer  of  the  state?  As  such  an  officer  is 
the  only  person  eonjpetent  to  institute  a  pro- 
ceeding of  the  nature  under  consideration, 
the  Information  should  show  upon  its  face 
in  no  uncertain  manner  that  he  is  the  officer 
instituting  and  prosecuting  the  suit,  and 
the  sole  person  responsible  for  its  Inception 
and  maintenance.  The  most  common  form  of 
Instituting  like  proceedings,  It  seems,  has 
l)een  In  the  name  of  the  Attorney  GeneraL 
Coosaw  Mining  Company  v.  South  Carolina, 
144  U.  S.  565,  12  Sup.  Ct  689,  36  L.  Ed. 
537.  Less  frequently  they  are  brought  in 
the  name  of  the  crown,  or  the  state,  upon  the 
relation  of  the  Attorney  General.  State  ex 
rel.  v.  Hibernian  Saving  Association,  8  Or. 
396.  And,  if  permissible  at  all  to  bring  the 
flult  In  the  name  of  the  state  alone,  the 
complaint  or  information  should  show  upon 


its  face  that  the  appropriate  law  officer 
brings  the  same  for  or  in  behalf  of  the 
state.  The  proceeding  in  either  form  would 
fix  the  responsibility  for  the  maintenaace 
thereof  upon  that  officer,  and  is  not  believed 
that  the  mere  affixing  of  liis  signature  in 
his  official  capacity  to  a  complaint  or  bill 
shown  to  be  the  bill  of  a  private  relator  is 
sufficient  to  impress  it  with  the  fanctions 
and  capacity  of  an  information  competent 
to  put  in  motion  the  machinery  of  the  courts, 
whereby  they  will  take  cognizance  of  ques- 
tions pertaining  to  the  high  prerogative  pow- 
ers of  the  state,  or  affecting  the  whole 
people  in  their  sovereign  capacity.  See  State 
V.  Saline  County  Court  61  Mo.  850,  11  Am. 
Rep.  454;  Bigelow  v.  Hartford  Bridge  Co.. 
14  Conn.  578,  36  Am.  Dec.  502;  State  v. 
Anderson,  6  Kan.  116;  Buck  Mountain  Coal 
Co.  V.  Lehigh  Coal  Co.,  50  Pa.  100,  88  Am. 
Dec.  534;  Iroquois  County  Supervisors  v. 
Keady,  34  111.  296;  People  v.  Pacheco.  29 
Cal.  213;  Attorney  General  v.  East  India 
Company,  11  Sim.  380;  Bobbett  v.  State,  10 
Kan.  15;  United  States  v.  Throckmorton,  98 
U.  S.  70,  25  L.  Ed.  93.  Having  reached  thew 
conclusions,  the  decree  of  the  court  below 
will  be  reversed  and  the  complaint  dis- 
missed." 

In  the  case  of  In  re  Fire,  etc.,  Commis- 
sioners, 19  Colo.,  on  page  503,  36  Pac.  241. 
It  is  said:  "In  this  provision  of  the  Constitu- 
tion, the  phrase  to  execute  the  laws'  con- 
templates the  enforcement  of  a  Judicial  pro- 
cess; that  is,  the  enforcement  of  a  right  or 
remedy  provided  by  the  law  and  judicially 
determined  and  ordered  to  be  enforced,  and 
not  an  arbitrary  enforcement  by  the  execu- 
tive of  what  he  may  consider  the  law  to  be." 
People  V.  Martin,  19  Colo.  573  et  seq..  36 
Pac.  543,  24  L.  R.  A.  201.  That  a  Goremor 
cannot  employ  counsel  without  express  legis- 
lative authority,  see  Randall  v.  State.  16 
Wis.  362,  and  Cahlll  v_  Board,  127  Mich. 
487,  86  N.  W.  950.  55  L.  R.  A.  493.  The 
latter  case,  after  so  holding,  refers  to  State 
V.  Dubudet  25  La.  Ann.  161,  supra,  and 
supposes  that  that  case,  cited  here  by  coun- 
sel for  appellee,  must  base  Its  decision  that 
the  governor  could  authorize  an  appeal  in  a 
case  where  the  state  was  interested,  on  tbe 
constitutional  clause  that  he  should  "see  that 
the  laws  are  faithfully  executed,"  and  thinks 
this  because  it  found  no  Louisiana  statute. 
We  have  found  it  in  the  Acts  of  1872,  as  quot- 
ed in  27  Lia.  Ann.,  supra.  The  case  in  127 
MiclL,  86  N.  W.,  55  L.  R.  A.,  supra,  also  says 
the  decision  in  Alexander  v.  State.  56  Ga.. 
supra,  cited  for  appellee,  was  based  on  ex- 
press statute,  as  it  undoubtedly  was.  That 
the  Atomey  General,  "even  with  the  approba- 
tion of  the  Governor,"  could  not  employ  an 
attorney  to  assist  in  tbe  prosecution  of  a 
claim  of  the  state  for  land,  see  Julian  v. 
State,  122  Ind.  68,  28  N.  E.  690,  and  Same 
Case,  140  Ind.  584^  39  N.  E.  923.  These  cases 
require  express  statutes,  although  they  have 
in  Indiana  the  same  ooostltutlonal  provision. 
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which,  If  It  gave  the  Governor  the  right  to 
■ve,  would  necessarily  Imply  the  right  to 
employ  coonsel.  See  note  55  L.  R.  A.  483. 
The  Attorney  General  has  complete  control 
and  may  dlam^sa  a  case  at  pleasure,  People  v. 
Tobacco  Mfg.  Co.,  42  How.  Prac.  162 ;  Atty. 
Gen.  T.  Barstow,  4  Wis.  667. 

In  view  of  the  anthortties,  and  at  the  fact 
that  we  have  a  written  Constitution  under- 
taking to  define  powers,  and  in  view  of 
the  spirit  and  genius  of  the  government  of 
these  states  of  the  American  Union,  we  ut- 
terly repudiate  any  suggestion  of  any  power 
In  the  Governor  or  any  other  officer,  over  and 
above  the  Constitution.  We  say,  too,  that,  if 
the  power  sought  to  be  exercised  here  could 
be  thought  a  matter  of  doubt  even,  it  must  be 
decided  that  it  does  not  exist  No  court  has 
ever  deviated  from  the  position  of  rejecting 
powers  claimed  which  are  doubtful.  The 
Oonstitntlonal  or  statutory  grant  must  be 
plain.  The  whole  people  are  vitally  concern- 
ed in  this  principle,  as  much  so  as  In  that 
very  mudsill  of  the  Republic  that  the  three 
departments  must  be  kept  inviolably  coequal 
and  independent  each  of  the  other.  No  argu- 
ment can  be  based  on  the  evils  which  might 
result  if  the  Attorney  General  refuses  to  pro- 
ceed. If  this  be  a  hiatns  in  the  law,  so  be  It 
imtll  the  Legislature  shall  see  fit  to  act  Bet- 
ter the  hiatus  than  the  destruction  of  a  great 
and  essential  principle,  from  which  it  is  an 
easy  leap  to  the  crunching  of  the  bones  of 
the  Constitution.  But  there  is  no  trouble.  It 
1b  a  simple  matter  to  bring  this  qnestioh  here 
right  Until  it  is  BO  brought  before  the  peo- 
ple, sitting  as  this  tribunal,  it  should  not  be 
considered  any  more  than  If  it  were  between 
Individuals.  No  conrt  ever  considered  the 
merits  of  any  cause  after  holding  there  was 
no  right  to  sue.  Judges  do  not  sit  as  moot 
courts  to  hear  academic  disputation,  in  the 
decision  of  which  their  conclusions  would  be 
mere  obiter  dicta  and  without  force.  Nor 
must  they  yield  and  decide  because  the  public 
may  want  a  speedy  decision.  These  walls  are 
Imperviously  padded  to  public  clamor,  the 
howls  of  mobs  and  the  storms  of  political 
factions. 

If  there  could  be  any  foundation  for  the 
argument  that  the  power  to  sue  was  Inher^ 
ent  in  the  mere  office  of  Governor  at  common 
law,  as  in  the  case,  possibly,  of  the  Attorney 
General,  which  we  deny,  still  a  new  order  of 
things  clearly  appears  in  the  Constitution  of 
Mississippi,  which  devotes  many  sections  in 
article  6  of  the  Constitution  to  defining  exec- 
utive powers.  There  is  no  break  In  the  au- 
thorities that,  where  there  1b  an  undertaking 
to  set  forth  powers,  all  must  be  presumed 
to  be  included,  and  that  the  charter  only  can 
be  looked  to,  with  its  necessary  implications, 
for  the  limit  of  authority.  There  can  be  no 
Inherent  power  to  sue,  unless  In  the  Attorney 
General,  even  if  In  him,  without  statute.  On 
careful  examination  It  will  be  found  that 
not  one  of  the  cases  cited  by  the  counsel,  or 
In  the  dissent  of  the  Chief  Justice,  suataina, 
88  SO. 


even  remotely,  the  contention  of  appellee. 
The  only  thing  they  find  looking  that  way  is 
the  dissenting  opinion  of  a  judge  in  a  Louisi- 
ana case,  and  he  cites  no  authorily  and  shows 
no  investigation  of  the  question,  but  makes 
merely  a  tentative  suggestion.  No  Constitu- 
tion of  any  of  the  45  states  gives  the 
Executive  the  power  to  ignore  the  Attorney 
General,  the  common  law  adviser,  and  sue 
at  his  own  will  in  the  state  courts.  None 
ever  will.  No  state  Legislature  has  ever 
done  it  None  evfer  will.  There  Is  no  squint, 
or  pretense.  In  this  record  that  the  Attorney 
General  was  ever  applied  to  and  refused  to  In- 
augurate this  litigation.  If  there  was,  It 
would  make  no  difference;  In  two  or  three 
states  the  Legislatures  have  provided  that  the 
Governor  may  sue  where  the  Attorney  Gener- 
al refuses  his  demand  to  sue ;  but  there  Is  no 
such  statute  in  Mississippi,  and  courts  are  not 
organized  to  make  laws,  bnt  to  construe  them 
when  made.  There  is  here  what  purports  to 
be  a  request  from  certain  individuals  that 
the  court  decide  as  soon  as  may  be,  but  what 
this  has  to  do  with  the  case  cannot  be  ex- 
plained. It  will  be  an  evil  day  when  the 
courts  cease  to  watch  Jealously  to  preserve 
the  Independence  of  the  Executive,  and  of  the 
Legislature  and  of  the  Judiciary  departments, 
or  when  either  becomes  Indifferent  to  the 
slightest  encroachment  of  the  other,  as  all 
great  writers  agree.  We  bow  only  to  the 
acts  of  the  Legislature,  speaking  for  the  peo- 
ple, within  constitutional  limits.  Requests  do 
not  make  law.  Tb^  are  less  than  the  idle 
winds. 

There  is  no  decree  of  the  court  below  over- 
ruling the  demurrer  to  the  bill.  The  ap- 
peal is  from  a  decree  overruling  a  motion  to 
dissolve  the  Injunction.  The  Attorney  Gen- 
eral was  not  made  a  party  defendant  in  the 
suit,  if  this  could  affect  the  matter.  On  the 
contrary,  his  right  to  sue  is  recognized  In  the 
bin,  and  he  is  expressly  omitted  as  a  defend- 
ant My  views,  condensed  as  much  as  pos- 
sible for  me,  are  submitted  with  the  utmost 
confidence  to  an  unbiased  profession,  and  yet 
It  pains  me  to  differ  radically  from  the  con- 
clusion of  the  superior  powers  of  one  of  my 
distinguished  associates.  Proceeding  by  the 
light  before  me,  I  should  regard  myself  as 
betraying  the  people  If  I  considered  as  a 
Judge  any  case  where  the  name  of  their  state 
is  used  by  any  one  imauthorlzed  by  their 
Constitution,  or  by  the  enactments  of  their 
Legislature.  None  but  the  elect  may  tread 
this  holy  ground.  I  have  an  opinion,  of 
course,  as  a  citizen,  a  very  distinct  opinion, 
on  the  merits ;  but  I  represent  the  people,  not 
as  a  citizen,  but  as  their  officer,  and  should 
not  speak  officially  about  matters  where  their 
state  is  not  present  as  a  litigant  In  court. 

Reversed,  injunction  dissolved,  and  bill  dis- 
missed. 

TRULY,  J.  (concurring  specially).  I  am  in 
hearty  accord  with  many  of  the  sentiments 
expressed  in  the  vigorous,  able,  and  eloquent 
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opinion  delivered  by  my  associate,  Jndge 
CALHOON;  an  opinion  every  syllable  and 
word  of  which  evidences  the  love  for  the 
rights  of  the  people  which  fills  the  great 
heart  of  the  writer.  Many  of  the  legal  prop- 
ositions advanced  therein  command  my  nn- 
quallfled  assent,  and  In  the  conclusion  reach- 
ed I  concnr  specially.  But  as  the  ground  of 
my  concurrence  and  the  considerations  upon 
which  my  conclusion  Is  based  are  In  the  main 
different  from  the  Ideas  there  advanced,  I 
shall  content  myself  with  a  few  general  ob- 
servations upon  the  subject-matter  of  that 
opinion,  and  then  proceed  to  a  discussion  of 
those  questions  which  I  deem  decisive  of  this 
controversy.  I  deny  that  there  Is  any  oflSdal 
above  the  law.  I  affirm  that  every  officer, 
whether  high  or  low,  must  find  warrant  for 
every  official  action  In  the  plain  mandate  of 
a  constitutional  or  legislative  provision,  save 
only  the  bare  exception  that  where  a  duty  Is 
expressly  enjoined  on  an  officer,  or  where  the 
office  originated  under  the  common  law  (such 
as  Attorney  General),  there  may  be.  In  ad- 
dition to  those  enumerated  in  the  Oonstitu- 
tlon  or  statutes,  certain  implied  powers  nec- 
essary to  the  execution  of  the  duties  Imposed 
upon  the  official.  But  In  the  case  of  a  con- 
stitutional office,  like  the  elective  Governor  of 
a  free  people,  the  chart  of  power  Is  the  Con- 
stltntlon  which  creates  the  office,  or  the  stat- 
ute which  expressly  amplifies  Its  powers,  and 
the  Implied  power  must  be  a  necessary,  not  a 
conjectural  or  argumentative,  one.  Field  v. 
People,  2  Scam.  79.  The  people  are  sov- 
ereign. All  power  Is  vested  In  the  people. 
No  power  can  be  exercised  by  any  one,  unless 
by  the  express  grant  of  the  people. 

It  Is  contended  by  the  appellee  that  the 
warrant  of  power  of  the  Governor  In  this 
proceeding  Is  found  In  the  provisions  of  sec- 
tion 2156,  Rev.  Code  1892,  and  point  as  ex- 
press authority  and  command  for  his  action 
to  subdivision  "b"  and  subdivision  "c"  of 
that  section.  The  language  specially  select- 
ed upon  which  this  contention  Is  based  Is 
that  which  clothes  the  Governor  with  power 
to  "call  out  the  militia  to  execute  the  laws" 
and  that  which  provides  "he  shall  see  that 
the  laws  are  faithfully  executed."  If  these 
be  more  than  a  mere  general  admonition 
that  the  Governor,  as  chief  executive,  shall 
exercise  a  general  supervision  over  the  well- 
being  of  the  state,  and  shall  see  that  by  no 
defiant  and  forcible  resistance  Is  the  execu- 
tion of  the  laws  prevented,  as  has  heretofore 
been  uniformly  held  by  eminent  text-writers 
(Tucker  on  Constitution,  8  362;  Walker's 
American  Law,  p.  104);  If  this  general  pro- 
vision does  more  than  contemplate  "the  en- 
forcement of  a  right  or  remedy  provided  by 
law  and  judicially  determined  and  ordered 
to  be  enforced"  (In  re  Fire  Commissioners, 
19  Colo.  B03,  86  Pac.  234);  If,  I  say,  this 
be  more  than  a  mere  recognition  of  a  super- 
visory power;  if  it  be  a  command,  as  con- 
tended, to  the  Governor  to  institute  proceed- 
ings. Instead  of  a  warning  that  he  must  ex- 


ercise necessary  power  defensively — then  a»- 
suredly  the  warrant  must  be  a  general  one 
requiring  of  the  Governor  that  he  shall  see 
that  all  the  laws  be  faithfully  executed. 
It  cannot  tnean  an  "arbitral^  enforcement 
by  the  executive  of  what  he  may  consider  the 
law  to  be."  In  re  Fire  Commisslonera.  su- 
pra. It  cannot  mean  that  the  Governor  may 
select  those  particular  laws  which  be  deems 
It  necessary  to  have  enforced,  and  to  per- 
mit those  of  which  he  does  not  approve  to 
be  Ignored  or  violated  with  Impunity:  to  oae 
the  law  as  a  dagger  to  his  foe,  a  sbldd  for 
his  friend.  Such  construction  would  be  to 
vest  in  the  Governor  of  a  state  more  power 
than  was  ever  claimed  by  the  most  sanguin- 
ary autocrat  of  an  absolute  despotism.  If, 
then,  the  mandate  be  that  he  must  see  that 
all  the  laws  are  faithfully  executed,  the  duty 
to  see  that  the  Attorney  General  does  his  duty 
and  compiles  with  the  law  is  equally  as 
binding  as  Is  the  duty  to  see  that  the  board 
of  control  follows  the  law.  If  It  be  his  duty 
to  Initiate  proceedings  at  law  to  see  that 
one  law  Is  executed.  It  Is  equally  Incumbent 
upon  him  to  see  that  every  law  In  every  stat- 
ute Is  faithfully  complied  with.  This  would 
destroy  the  equilibrium  of  powers  of  the 
three  co-ordinate  departments  of  government 
This  would  Involve  us  In  holding  that  as  it 
Is  the  Governor's  duty  to  see  that  the  laws 
are  faithfully  executed,  and  it  Is  the  Attor- 
ney General's  duty  under  the  law,  as  ex- 
plicitly averred  In  the  sworn  bill,  to  "prose- 
cute or  defend  for  the  state  all  actions,  civil 
or  criminal,  relating  to  any  matter  connected 
with  either  of  the  state  offices,"  and  to 
"prosecute  and  defend  therein  [In  the  Su- 
preme Court]  all  causes  to  wlilch  the  state  or 
any  officer  thereof  In  his  official  capacity,  is 
a  party,"  and  "act  as  counsel  for  any  of  the 
state  officers  In  suits  brou^t  by  or  against 
them  In  their  official  capacity  touching  any  of- 
ficial duty  or  trust  and  triable  at  the  seat  of 
government,"  therefore,  if  this  be  a  suit 
proper  to  be  brought  In  the  name  of  the  state, 
it  was  his  duty  to  see  that  the  Attorney  Gen- 
wal  faithfully  executed  the  law  by  Instltntlug 
and  prosecuting  It.  So,  conceding  the  contoi- 
tlon  of  appellee  upon  this  point,  the  result 
can  only  be  that  It  was  the  duty  of  the 
Gevemor  to  see  that  the  law  was  faith- 
fully executed,  and  this  required  him  to  see 
that  the  Attorney  General  prosecuted  the 
cause  for  the  state,  and  this  is  the  identical 
position  contended  for  by  appellants.  Sa 
like  a  bewildered  huntsman  lost  In  the 
forest,  the  argument  for  appellee  wanders 
ever  in  a  circle  and  comes  back  Inevitably  to 
the  starting  point  It  to  tills  it  be  replied 
that  perchance  In  certain  contingencies  the 
Attorney  General  should  wrongfully  refuse 
upon  demand  of  the  Governor  to  Institute  a 
suit  In  the  name  of  the  state,  we  can  only 
say  that  the  remedy  for  this  wrong  la  pre- 
scribed lay  the  statute,  and  the,  duty  of  the 
Governor  under  those  circumstances  pointed 
out  by  Its  plain  pcovlsions.    Sal>dlvlsl<»  "«" 
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of  section  2166  provides  that  the  Governor 
"IB  to  Bee  that  all  offices  are  filled  and  the 
duties  thereof  performed,  or  in  default  there- 
of, apply  such  remedy  as  the  law  allows; 
and  if  the  remedy  be  Imperfect  he  shall  ac- 
quaint the  Legislature  therewith  at  its  next 
session."  And  the  remedy  would  be,  if  the 
action  of  the  Attorney  General  was  wrong- 
ful, by  Impeachment,  or  by  prosecution  for 
malfeasance  or  misfeasance  in  office.  If, 
however,  it  be  said  that  no  such  proceedings 
would  lie  for  a  refusal  by  the  Attorney 
Qeneral  to  bring  a  suit  in  the  name  of  the 
state  when  himself  not  convinced  of  the 
Justice  and  legality  of  the  cause,  the  mani- 
fest reply  is  that  this  would  constitute  no 
defense  if  the  Governor  had  the  lawful  power 
to  dictate  his  official  action,  or  control  his 
legal  discretion,  in  the  prosecution  of  such 
suits  as  here  contended.  But  whether  the 
remedy  be  ample  or  not,  whether  it  be  pro- 
vided for  or  not,  the  remedy,  if  there  be  evil 
and  if  remedy  be  demanded,  lies  with  the 
legislative,  and  not  the  Judicial,  departments. 
It  Is  not  unworthy  of  note  in  this  con- 
nection that  In  1860,  when  the  political  hori- 
zon of  the  nation  was  already  blackened  by 
the  clouds  of  that  impending  storm  of  sec- 
tional fury  which  eventually  culminated  (if 
tbe  principle  was  righteous  for  which  our 
fathers  battled,  and  the  abstract  Justice  of 
which  I  dare  still  maintain),  involving  a 
nation  in  titanic  fratricidal  strife  sweeping 
from  its  moorings  the  federal  Constitution 
and  destroying  those  landmarks  of  constitu- 
tional rights  which  had  been  established  by 
the  wisdom  of  the  Jurists  of  old,  this  same 
question  of  the  power  of  a  Chief  Executive 
under  the  general  mandate  to  see  that  the 
laws  "be  faithfully  executed"  was  submitted 
for  the  conflideration  of  the  great  lawyer  who 
then  occupied  the  position  of  Attorney  Gen- 
eral of  the  United  States.  The  efTort  was 
being  made  to  induce  President  Buchanan  to 
distort  the  general  language  of  this  phrase 
Into  a  grant  of  power  to  the  President  of  the 
United  States  to  coerce  the  actions  of  sub- 
ordinate officials  in  the  discharge  of  legal 
duties.  The  Attorney  General  repudiated  the 
idea,  and  announced,  heedless  of  conditions 
confronting  him,  the  true  doctrine  and  the 
true  interpretation  of  that  provision  of  the 
federal  Constltntlon:  "To  the  chief  executive 
magistrate  of  the  Union  is  confided  the  sol- 
emn duty  of  seeing  the  laws  faithfully  exe- 
cuted. That  he  may  be  able  to  meet  this 
doty  with  a  power  equal  to  its  performance, 
be  nominates  his  own  subordinates  and  re- 
moves them  at  ills  pleasure.  For  the  same 
.reason  the  land  and  naval  forces  are  under 
Us  orders  as  their  commander  In  chief.  But 
bis  power  is  to  be  used  only  in  the  manner 
prescribed  by  tlie  legislative  department  He 
cannot  aoeomplish  a  legal  purpose  by  illegal 
means,  or  break  the  laws  himself  to  prevent 
tbem  tmm  being  violated  by  others.  The  acts 
«f  Congress  sometimes  give  the  President  a 
broad  dlBcretloD  In  the  use  of  the  means  by 


which  they  are  to  be  executed,  and  sometimes 
limit  hlB  power  so  that  he  can  exercise  it 
only  in  a  certain  prescribed  manner.  Where 
the  law  directs  a  thing  to  be  done  without 
saying  how,  that  implies  the  power  to  use 
such  means  as  may  be  necessary  and  proper 
to  accomplish  the  end  of  the  Legislature. 
But  when  the  mode  of  performing  a  duty 
is  pointed  out  by  statute,  that  is  the  exclu- 
sive mode,  and  no  other  can  be  followed.  The 
United  States  have  no  common  law  to  fall 
back  upon  when  the  written  law  Is  defective. 
If,  therefore,  an  act  of  Congress  declares  that 
a  certain  act  shall  be  done  by  a  particular 
office,  it  cannot  be  done  by  a  different  officer. 
The  agency  which  the  law  furnishes  for  its 
own  execution  must  be  used  to  the  exclusion 
of  all  others."  Opinions  of  Attorneys  Gen- 
eral, vol.  9,  p.  618. 

But  it  is  useless  to  extend  my  remarks  up- 
on this  branch  of  the  case.  It  is  a  work 
of  supererogation  to  advance  arguments  to 
strengthen  the  well-fortified  position  main- 
tained in  the  opinion  of  Judge  CALHOON. 
And  I  pass  from  this  branch  of  the  subject 
to  another.  For,  while  I  believe  as  an  ab- 
stract proposition  it  Is  the  imperative  duty 
of  the  Attorney  General  to  represent  the 
state  In  all  prosecutions  involving  her  In- 
to^st,  yet  am  I  not  satisfied  to  announce  as 
a  positive  conclusion  that,  should  a  contin- 
gency arise  where  the  private  and  personal 
Interest  of  the  individual  occupying  the  office 
of  Attorney  Qeneral  would  be  antagonistic 
to  that  of  the  state,  the  Governor  would  be 
absolutely  powerless  or  the  state  r«nedlles8 
in  the  premises.  But  that  is  clearly  not  this 
case,  for  it  is  not  intimated  that  the  Attorney 
General  has  either  personal  or  private  in- 
terest in  the  instant  case,  and  there  is  no 
averment  that  he  refused  the  use  of  his  name. 
Nor  am  I  satisfied,  in  the  absence  of  specific 
objection  by  the  Attorney  General,  that  what 
attorney  prosecutes  the  suit  for  the  state  is 
so  fundamental  in  its  nature  as  to  require 
a  court  of  its  own  motion  to  dismiss  the 
cause.  Therefore,  acceding  to  the  request 
of  all  the  parties  to  this  litigation  to  decide 
upon  the  validity  of  the  contract  in  question, 
though  such  request  cannot  confer  Juris- 
diction nor  waive  Jurisdictional  questions,  I 
proceed  immediately  to  a  discussion  of  the 
points  necessarily  involved  In  that  consider- 
ation. 

But,  as  preliminary  to  a  logical  Judicial 
consideration  of  the  power  of  the  board  of 
control  and  the  validity  of  the  contract.  It  Is 
necessary  to  decide  whether  its  action,  with- 
in the  scope  of  its  authority.  Is  subject  to  re- 
view In  any  other  tribunal.  And  this  is,  in 
my  Judgment,  the  pivotal  point  In  the  case. 
If  the  constitutional  provisions'  treating  of 
the  penitentiary  submitted  to  the  Legislature 
the  power  of  determining  for  itself  the  prop- 
er method  of  handling  the  penitentiary  and 
disposing  of  the  convicts.  It  Is  an  elementary 
principle  of  law  that  the  manner  in  which  the 
Legislature  exercised  Its  discretion  is  .abso- 
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Intely  nnquestionable  by  the  courts.  "It  Is 
not  for  us  to  define  tbe  limits  of  legislative 
discretion,  nor,  in  tbe  absence  of  constitution- 
al inhibition,  to  declare  laws  void  because  In 
our  opinion  they  are  morally  wrong  or  prac- 
tically unjust"  Oooley's  Const  Llm.  168, 172, 
182;  Potter's  Dwarrls,  368,  869;  Martin  v. 
Dlx,  52  Miss.  64,  24  Am.  Rep.  661.  To  quote 
tbe  words  of  the  greatest  authority  on  this 
subject:  "The  moment  a  court  ventures  to 
substitute  its  own  Judgment  for  tliat  of  the 
Legislature  in  any  case  where  the  Constitu- 
tion has  vested  the  Legislature  with  power 
over  the  subject,  that  moment  it  enters  upon 
a  field  where  it  is  impoeslble  to  set  limits  to 
its  authority  and  where  its  discretion  alone 
will  measure  the  extent  of  its  interference. 
The  rule  of  law  upon  this  subject  appears  to 
be  that,  except  where  the  Constitution  has 
imposed  limits  upon  the  legislative  power,  it 
must  be  considered  as  practically  absolute, 
whether  it  operate  according  to  natural  Jus- 
tice or  not  In  any  particular  case."  Cooley's 
Const  Llm.  (7th  Ed.)  p.  JJ36.  "It  is  un- 
doubted that  when  a  case  is  within  the  legis- 
lative discretion,  the  courts  cannot  interfere 
with  its  exercise."    Id.  p.  75,  note  1. 

I  will  not  attempt  to  elaborate  the  propo- 
sition Just  stated,  because  there  Is  no  well- 
reasoned  adjudication  of  any  court  of  last 
resort,  which  after  exhaustive  research  has 
been  brought  to  my  notice,  even  expressing  a 
doubt  of  Its  soundness.  I  do  not  understand 
that  there  is  any  attempt  to  dispute  that  if 
the  Legislature  was  vested  with  power  of 
action,  clothed  with  discretion,  given  choice 
of  lines  of  conduct,  its  action  in  the  premises 
Is  conclusive.  If  there  be  such  attempt,  It 
Is  readily  refuted  by  a  bare  reference  to  au- 
thorities. Again,  If  the  Legislature,  in  the 
legitimate  exercise  of  its  lawmaking  func- 
tion, delegated  to  the  board  of  control  a 
similar  discretionary  power  in  dealing  with 
the  convicts,  its  action,  within  the  scope  of 
Its  power  and  authority,  is  above  Judicial 
scrutiny.  A  power  In  the  courts  to  super- 
vise the  discretion  of  executive  bodies  leg- 
islatively clothed  with  power  to  act  has  nev- 
er been  maintained,  where  tbe  action  com- 
plained of  was  within  tbe  scope  of  the  powers 
vested  in  them.  It  is  manifest  that  this 
must  be  true,  for,  if  the  discretion  vested  in 
a  board  be  subject  to  review  and  control  b^ 
the  courts,  tbe  result  would  be  the  substitu- 
tion of  the  Judgment  of  the  courts  for  the 
Judgment  of  the  legislatively  chosen  power. 
If  the  board  of  control  in  the  Instant  case 
bad  the  authority  to  make  the  contract  in 
question,  for  any  reason  to  permit  this  court 
or  the  chancery  court  to  substitute  the  in- 
dividual Judgments  of  the  Judges  for  tbe 
Judgment  of  tbe  members  of  tbe  board  of 
control  would  be  to  destroy  the  power  of  the 
board  and  usurp  Its  functions  for  the  courts. 
■"There  is,"  says  Mr.  Oooley,  "a  certain  class 
of  cases  In  which  tbe  decision,  when  made, 
must  from  the  nature  of  things  be  conclu- 
sive and  subject  to  no  appeal  or  review,  how- 


ever erroneous  It  may  be  In  the  opinion  of 
other  departments  or  ofilcers.  »  »  •  The 
first  of  these  classes  is  where,  by  tbe  Con- 
stitution, a  particular  question  is  plainly  ad- 
dressed to  the  discretion  or  Judgment  of  some 
one  department  or  officer,  so  that  the  inter- 
ference of  any  other  department  or  officer, 
with  a  view  to  tbe  substitution  of  its  own 
discretion  or  Judgment  in  the  place  of  that 
to  which  the  Constitution  had  confided  tbe 
decision,  would  be  impertinent  and  intrusive." 
Cooley's  Const  Llm.  (7th  Ed.)  74.  It  has 
been  decided  by  our  own  court  (State  v.  Jen- 
kins, 73  Miss.  525,  19  South.  206)  that  'the 
authority  to  provide  for  and  control  the  con- 
victs [was]  vested  in  a  board  of  control." 
If  this  was  a  constitutional  exercise  of  power 
on  tbe  part  of  tbe  Legislature,  tbe  power  and 
discretion  thus  granted  the  board  is,  within 
its  legitimate  scope,  absolutely  uncontrol- 
lable. 

Tbe  case  of  People  v.  Inspectors  and  Agent 
of  State  Prison,  4  Mich.  ISl,  is  strikingly 
similar  in  its  salient  features  to  the  one  at 
bar.  In  that  state  the  Constitution  and  stat- 
ute provided  that:  "No  mechanical  trade 
sliall  hereafter  be  taught  to  convicts  in  the 
state  prison  of  this  state,  except  in  the  mak- 
ing of  those  articles  of  which  the  chief  sup- 
ply for  tbe  consumption  of  the  country  is 
imported  from  other  states  or  countriea." 
Under  this  provision,  the  power  of  dealing 
with  tbe  convicts  of  the  state  being  vested 
in  a  board,  that  board  entered  into  a  con- 
tract hiring  to  certain  manufacturers  tbe 
services  of  certain  convicts  "to  be  employed 
In  the  business  of  wagon,  sleigh,  and  car- 
riage making  in  the  state  prison  or  within 
the  walls  of  tbe  yard  thereof."  It  will  be 
observed  that  upon  the  face  of  the  contract 
it  was  apparently  in  open  and  palpable  vio- 
lation of  the  express  mandate  and  inhibition 
of  the  (Constitution.  It  cannot  be  contended 
with  any  show  of  reason,  in  my  Judgment, 
that  the  making  of  wagons,  sleighs,  and  car- 
riages was  not  a  mechanical  trade,  and  the 
relator  averred  that  he  had  been  Injured  by 
tbe  result  of  the  contract  and  yet,  the  con- 
tract having  been  made  in  the  discretion  of 
the  board  of  Inspectors,  tbe  Supreme  0>urt 
held  that  the  general  supervisory  power  giv- 
en to  the  board  was  beyond  the  control  of 
any  other  tribnnaL  The  court  adverted  to 
the  fact  that  it  is  the  duty  of  the  prison 
agent  not  to  Infringe  upon  the  constitutional 
and  statutory  provisiona  As  pertinent  to  the 
exact  question  here  presented,  we  quote  from 
that  opinion:  "But  who  is  to  determine 
this  question?  Who  determine  what  trades 
are  within  the  spirit  of  the  Oonstltntiou? 
There  can  be  but  one  of  two  ways:  Either 
the  agent  must  determine  for  himself,  or  he 
must  get  some  court  to  do  it  In  either  case 
the  inquiry  is  of  a  Judicial  or  discretionary 
nature.  But  there  Is  no  court  to  whom  the 
Jurisdiction  to  make  this  inquiry  is  g^ren, 
and  no  process  appointed  for  instituting  it 
Consequently  it  must  follow  tbat  no  court 
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c&n  take  Jnrladlctlon,  or,  when  taking  It,  can 
properly  conduct  the  statistical  inquiry.  It 
then  leaves  the  agent  in  the  first  instance 
to  determine  the  question  himself.  It  la 
another  well-established  rule,  governing 
these  cases,  that,  where  the  inferior  tribunal 
has  discretionary  power  and  proceeds  to  ex- 
ercise it,  we  have  no  jurisdiction  or  power  to 
control  that  discretion  by  mandamus."  So 
In  State  ex  rel.  v.  Lord  (Or.)  48  Pac.  471,  81 
li.  B.  A.  478  (a  case  much  relied  on  by  both 
my  Associates  and  from  which  they  draw 
diametrically  opposite  deductions)  the  court 
refused  to  enjoin  a  state  board  of  commission- 
ers of  public  buildings,  holding  that  such  a 
body  was  governmental  in  Its  nature,  its  acts, 
pertaining  to  and  affecting  the  welfare  of 
tbe  people  at  large,  and  hence  not  subject 
to  injunction  by  the  courts.  And  this,  too, 
as  plainly  stated  on  page  478  of  43  Pac,  and 
page  480,  col.  2,  of  81  L.  R.  A.  although  the 
law  under  which  the  board  acted  might  be 
unconstitutional.  To  strengthen  this  view, 
let  it  be  recalled  that  in  this  state  the  same 
rule  obtains,  though  the  duties  required  of 
the  executive  power  be  merely  ministerial. 
Bailroad  Co.  v.  Lowry,  Oovemor,  61  Miss. 
102,  48  Am.  Bep.  7& 

Bat  It  Is  not  necessary  to  go  beyond  our 
own  court  to  find  decisions  bearing  out  in 
reason  the  conclusion  reached  by  courts  of 
other  Jurisdictions.  In  an  opinion  rendered 
by  Judge  Terral,  a  Jurist  whose  rugged  in- 
tegrity Impelled  him  ever  onward  in  an  un- 
swerving line  to  the  discharge  of  his  duty, 
in  Branton  v.  County,  79  Miss.  277,  30  South. 
658,  a  case  dealing  with  the  hiring  of  county 
convicts  (a  subject  also  treated  of  by  the 
Constitution),  in  which  it  manifestly  appear- 
ed that  the  board  of  supervisors,  the  select- 
ed govemmoital  body  in  that  instance,  had 
abused  its  discretion,  and  In  one  particular 
had  violated  the  express  letter  of  the  statute, 
this  court  held  that  Injunction  did  not  lie 
to  restrain  the  execution  of  the  contract; 
and  finally,  after  having  considered  the  mat- 
ter in  Its  varying  phases,  the  court  concludes 
Its  opinion  by  saying:  "The  bid  of  Johnson 
has  been  accepted,  and  a  contract  with  him 
has  been  completed,  and  for  that  reason 
this  remedy  by  injunction  is  inappropriate. 
Considering  the  several  provisions  of  our 
statute,  and  its  general  purport  and  Intent, 
we  r^ard  the  board  of  supervisors  as  having 
exclusive  Jurisdiction  of  the  subject,  and  its 
actions  are  not  supervlsable  by  other  courts." 
If,  therefore,  the  power  of  the  Legislature 
over  the  subject-matter  is  not  explicitly 
abridged  by  the  Constitution,  and  in  the  ex- 
ercise of  a  plenary  power  it  established  the 
board  of  control  and  vested  it  with  general 
supervisory  powers  over  all  matters  connect- 
ed with  the  penitentiary.  Its  government, 
discipline,  and  working  of  the  convicts  In  any 
manner  not  expressly  and  specifically  pro- 
hibited by  the  Constitution,  the  legal  con- 
clnsl<»i  U  Inescapable  that  neither  the  ac- 
tion of  the  LegiBlatnre  in  aiactlng  the  laws 


nor  the  discretion  of  the  board  In  dealing 
with  the  convicts  can  be  supervised  or  assail- 
ed in  the  manner  here  attonpted.  "The  pro- 
tection against  unwise  or  oppressive  l^sla- 
tion,  within  constitutional  bounds,  is  by  an 
appeal  to  the  Justice  and  patriotism  of  the 
representatives  of  tbe  people.  It  this  fall, 
the  pe<^Ie  in  their  sovereign  capacity  can  cor- 
rect the  evil ;  but  courts  cannot  assume  their 
rights."  Cooley's  Const  Lim.  p.  236,  note  2. 
None  of  the  co-ordinate  departments  of 
government  can  assume  a  power  not  granted. 
Courts  are  amenable  to  this  rule. 

But,  it  is  said,  granting  the  accuracy  of 
the  general  and  abstract  legal  propositions 
stated,  they  are  Inapplicable  to  the  concrete 
case,  for  two  reasons:  (1)  Tbe  legislation 
by  which  it  was  attempted  and  intended  to 
clothe  the  board  of  control  with  power  to 
lease  farms  and  work  convicts  thereon  was 
unconstitutional  and  void.  (2)  Bventif  such 
legislation  was  not  void  when  adopted,  It 
was  repealed  by  subsequent  legislation,  and 
therefore  the  making  of  the  contract  here  in 
question  was  beyond  the  power  of  the  board 
and  outside  the  scope  of  Its  duties.  But 
here,  again,  before  entering  upon  a  considera- 
tion of  the  power  of  the  Legislature  under 
the  Constitution  and  of  the  board  under  the 
statutes,  we  are  met  by  the  contention  that 
the  contract  in  question  is  not  a  lease  of 
lands,  but  Is  a  hiring  of  convicts.  If  this 
be  true,  the  case  Is  at  an  end.  But  is  it 
true?  The  sworn  bill  did  not  regard  it  as 
a  hiring  of  convicts,  for  the  averment  of 
that  bill  is  that  it  is  an  attempt  to  lease 
lands.  The  employment  of  counsel  did  not 
regard  It  as  a  hiring,  because  the  letter  it- 
self mentioned  It  as  a  threatened  leasing  of 
a  farm.  It  surely  would  not  have  been  found 
necessary  to  employ  counsel  to  restrain  so 
palpable  and  willful  violation  of  the  express 
mandate  of  the  Constitution  as  the  hiring  of 
convicts  for  any  purpose  would  be.  Tbe 
board  of  control  did  not  regard  it  as  a  hiring, 
because  the  resolution  and  the  contract  made 
in  pursuance  thereof  speak  of  It  as  a  leasing 
of  land.  The  Chief  Justice,  who  granted  the 
writ  of  Injunction  in  this  case,  did  not  re- 
gard It  as  a  hiring  of  convicts,  because  the 
prayer  of  the  sworn  bill,  upon  which  he  act- 
ed, asked  for  "a  temporary  injunction  en- 
joining defendant  members  of  the  board  of 
control  from  making  or  executing  said  lease 
of  said  Sandy  Bayou  place,  or  using  or  work- 
ing any  convicts  thereon,  during  1906,  and 
enjoining  said  warden  from  keeping  or  em- 
ploying convicts  on  said  farm  or  carrying 
out  said  void  order  of  the  board,  and  en- 
joining said  H.  J.  McLaurln  from  leasing 
said  place  to  the  board  or  taking  any  steps 
in  the  execution  of  said  order  of  tbe  board" ; 
and  the  flat  granted  In  compliance  with  that 
bill  ordered  that  the  injunction  Issue  "strict- 
ly in  conformity  unto  the  prayer  of  the  above 
bill  therefor."  In  truth,  it  was  never  con- 
sidered a  hiring  of  tbe  convicts  until,  some 
time  after  the  Injunction  was  issued,  an  an- 
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sworn  amended  bill  was  filed  containing  tbls 
aTermeut  It  will  not  do  to  say  the  original 
injunction  waa  issued  in  ignorance  of  the 
action  of  the  board,  or  before  any  action 
was  taken;  for  this  would  be  to  impute  to 
the  diatingulsbed  Chief  Justice  of  this  court 
the  folly  of  issuing  an  injunction  to  restrain 
the  board  of  control  from  the  exercise  of  its 
discretion  before  in  fact  any  action,  right  or 
wrong,  legal  or  Invalid,  had  been  taken. 
If  the  flat  was  in  fact  so  signed  before  any 
contract  of  lease  was  made,  then  the  raitire 
proceeding  was  void  from  the  b^innlng;  for 
the  merest  tyro  in  the  legal  profession  would 
under  no  state  of  circumstances  be  brought 
to  contend  that  any  court  could  enjoin  a 
board  to  which  control  of  the  subject-matter 
had  been  delegated  from  a  mere  threatened 
exercise  of  its  discretion. 

But,  aside  from  this,  is  it  a  lease  of  land  or 
Is  it  a  blring  of  couTlcts?  What,  under  our 
law  and  the  decisions  of  this  court,  estab- 
lishes the  relation  of  landlord  and  tenant? 
What  Is  a  lease  contract?  Does  the  mere 
fact  that  the  owner  of  the  land  Is  directly 
interested  in  the  result  of  the  labor  of  every 
indlTldual  who  works  in  the  crop  make  It  a 
hiring  of  the  person  instead  of  a  leasing  of 
the  land?  Assuredly  not  In  Sclicht  t. 
Calllcott,  76  Miss.  487,  24  South.  869,  and  in 
Alexander  v.  Zeigler,  84  Miss.  560,  36  South. 
636,  the  exact  contract  inTolved  In  the 
Instant  case  in  every  of  its  important  con- 
ditions was  upheld  as  eBtabllsblng  the  re- 
lationship of  landlord  and  tenant  We  are 
told  that  by  "stripping  this  contract  of  its 
verbiage"  the  truth  is  then  seen  that  this  Is 
a  hiring  of  convicts,  because  the  landlord 
geta  the  fruits  of  their  labors  and  is  direct- 
ly and  personally  interested  therein.  The 
cardinal  rule  of  construction  first  instilled  in- 
to the  mind  of  the  student  Is  that  a  contract 
is  to  be  construed  in  accordance  with  its 
terms,  and  the  Intent  of  the  parties  arrived 
at  by  an  interpretation  of  Its  provisions. 
Can  it  be  possible  that  at  this  late  day  dis- 
credit is  to  be  cast  upon  an  axiomatic  ex- 
preesion  so  firmly  established  as  that?  Ca- 
vler,  we  are  told,  from  the  smallest  fragment 
of  a  bone  could,  by  the  power  of  his  knowl- 
edge, describe  to  the  minutest  particular  the 
entire  animal  represented  thereby.  This 
case  furnishes  a  striking  example  of  an  ab- 
solute reversal  of  that  process.  Here,  in 
order  to  understand  the  meaning  of  a  con- 
tract, we  must  first  strip  it  of  its  verbiage — 
the  very  thing  which  indicates  to  the  legal 
mind  the  purpose  and  intent  of  the  contract- 
ing parties — and  then,  having  rejected  the 
terms  of  the  contract,  are  to  reframe  it  ac- 
cording to  our  own  ideas  of  its  real  meaning. 
It  is  said  that  the  landlord  is  to  pay  $25,000, 
and  that  this,  in  some  intangible  way,  con- 
stitutes the  evil  which  vitiates  the  whole 
transaction.  The  question  is  asked,  for  what 
does  the  landlord  promise  to  pay  this  money. 
If  not  for  the  hiring  of  convicts?  The  an- 
Bww  is  apparent  upon  the  very  surface  of 


the  contract  itself,  when  Its  terma  ate  con- 
sidered in  the  light  of  attendant  drcnm- 
stances,  as  every  contract  should  be.  The 
landlord  promises  to  pay  the  money  aa 
stipulated  for  the  interest  of  the  state  in  the 
prospective  crop  to  be  produced.  While  new 
in  the  particular  Instance,  It  inserts  no  un- 
usual provision  In  a  leasing  contract;  for 
certainly  the  court  may  assume  Judicial 
knowledge  for  what  is  known  to  every  land- 
owner In  the  state,  that  leases  are  made  for 
varying  amounts  of  money  or  diflering  pro- 
portions of  the  products  to  be  raised,  and 
certainly  it  is  not  unlawful  to  agree  to  i»ay 
the  tenant  a  fixed  valuation  for  what  hla 
Interest  In  the  crop  may  be.  But  it  is  said, 
too,  that  this  shows  that  the  landlord  nUs^t 
be  called  upon  to  pay  money  over  and  above 
the  amount  of  crop  produced  upon  the  land. 
Oonceding  that  this  be  true,  improbable 
though  It  may  be,  when  viewed  in  the  light 
of  the  public  records  of  the  state,  la  it  a 
ground  of  objection  to  a  contract  that  the 
lessor  is  protected  against  the  possible  effect 
of  calamitous  events?  I  think  not  Is  It  a 
hiring  of  the  convicts  because  a  proportion  of 
the  product  of  their  labor  is  paid  to  the  land- 
lord? If  so,  every  leasing  of  lands  made 
since  the  Constitution  went  into  operation 
has  been  illegal,  not  because  the  leasing  of 
farms  is  unlawful,  but  because  every  share 
contract  has  been  a  hiring  of  convicts,  and 
therefore  admittedly  in  contravention  of  the 
Constitution.  Because,  no  matter  how  small 
the  amount  may  be  that  the  landlord  re- 
ceives— no  matter  In  what  commodity  It  may 
be  paid  him,  whether  money,  cotton,  or 
corn — it  was  still  the  fruit  of  the  labor  of 
the  convicts,  and  to  that  extent  every  land- 
lord was  directly  and  personally  Interested 
In  such  labor.  Whether  the  landlord  re- 
ceives his  rent  out  of  the  crop.  In  cash  or  in 
a  share  of  the  crop  to  be  grown,  in  every 
case  he  is  directly  Interested  In  the  labor  ot 
those  cultivating  the  land  and  the  manner  in 
which  it  is  tilled.  So,  every  time  the  state 
has  in  the  past  received  one  dollar  in  money, 
one  pound  of  cotton,  a  single  bushel  of  com, 
from  a  leased  place,  it  represented  the  fruits 
of  the  labor  of  the  convicts.  In  the  same  sense 
that  it  is  contended  that  the  money  mention- 
ed In  the  present  contract  does.  But  does 
this  convert  the  contract  from  a  contract 
of  leasing  to  one  of  hiring?  To  constitute  a 
contract  one  of  hiring,  the  test  is  whether 
those  doing  the  work  "hold  such  a  relation 
to  the  employer  that  he  can  direct  and  con- 
trol them  In  and  about  the  work  which  they 
are  doing  for  him."  Heard  v.  0mm.  73  Miss. 
169,  18  South.  935,  65  Am.  St  Rep.  520.  The 
contract  here  assailed  as  being  a  hiring  of 
convicts  distinctly  provides  that  the  leasee 
has  absolute  authority  over  the  labor  em- 
ployed, and  tbat  the  labor  shall  be  trader  the 
direction  of  the  board  of  control,  the  lessee, 
or  Its  own  employto. 

But  I  will  consume  no  further  time  In 
demonstrating  the  obvious.    Interpreted  ac- 
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cording  to  evety  rule  of  constmctlon  known 
to  the  law,  interpreted  according  to  tbe  In- 
tention of  the  parties,  Interpreted  according 
to  the  TlewB  of  every  man  connected  with 
the  transaction,  whether  opposed  to  or  favor- 
ing the  contract,  It  was  a  leasing  of  land. 
It  Is  admitted  that  any  attempt  to  Invoke  the 
restraining  power  of  a  court  of  chancery  to 
coerce  the  discretion  of  any  board  before 
final  action  taken  would  not  be  permissible; 
but,  ignoring  the  averments  and  prayer  of 
the  sworn  bill  on  which  the  order  herein  was 
Issued,  it  is  insisted  that  this  action  was 
Instituted  after  the  contract  was  entered 
into,  but  before  it  was  complied  with,  and 
bence,  it  is  said,  the  jurisdiction  of  the  court 
Is  unqucBtlohable.  So  be  It.  In  order  to  get 
at  the  very  heart  of  the  matter,  let  all  for 
which  appellee  contends  on  tills  point  be 
admitted.  Disregard  the  allegations  of  the 
sworn  bill,  and  admit  that  the  injunction 
was  issued  after  the  contract  was  executed- 
Sweep  aside,  as  a  tired  child  does  its  toys, 
the  decision  of  this  court  In  the  Branton 
Case,  supra,  and  g^nt  that,  after  a  contract 
with  reference  to  convicts  has  been  complet- 
ed, injunction  is  nevertheless  the  appropriate 
remedy.  Nay,  more,  concede  the  full  and 
complete  Jurisdiction  of  the  court,  and  waive 
all  objection  to  the  manner  in  which  the  suit 
was  brought  All  this  cannot  avail  appellee, 
even  under  the  averments  of  the 'amended 
bill,  unless  it  can  also  be  shown  that  the  con- 
tract is  itself  Invalid,  either  because  an  unwar- 
ranted usurpation  of  power  by  the  board  or 
becacse  fraudulently  or  corruptly  entered 
into.  Having  reached  this  point,  it  now  be- 
comes necessary  to  consider  the  rights  and 
powers  of  the  Legislature  and  of  the  board 
of  control;  and  thus,  at  last,  we  are  brought 
to  the  consideration  of  the  constitutional 
provisions  treating  of  the  penitentiary  and 
the  convicts. 

In  construing  Constitutions,  as  well  as  all 
other  written  Instruments,  whether  statutes 
or  contracts,  there  are  certain  fundamental 
rules  which  must  be  adhered  to — lighthouses 
established  by  the  wisdom  of  years,  marking 
out  the  channel  which  must  be  followed  to 
arrive  at  the  safe  haven  of  a  true  construc- 
tion. First,  the  intent  of  the  parties  must 
be  ascertained.  In  Constitutions  that  intent 
must  be  ascertained  in  view  of  known  condi- 
tions: The  old  law;  the  evil  which  existed; 
the  remedy  which  was  applied.  Such  inten- 
tion, if  manifest  from  the  plain  language  of 
the  Constitution,  must  be  followed,  regard- 
less of  other  considerations.  The  will  of  the 
people  must  be  carried  out  as  expressed  in 
the  organic  law  of  the  state,  framed  by  their 
chosen  representatives.  The  true  meaning 
once  established,  the  Constitution  must  be 
maintained  Inviolate.  But  where  the  lan- 
guage employed,  as  In  this  case,  Is  vague  and 
uncertain,  susceptible  of  two  Interpretations, 
there  are  certain  other  rules  and  potential 
circumstances  which  must  enter  into  the  con- 
sideration of  the  qnestloa    The  chief  among 


them  is  the  question  of  what  Interpretatloa 
was  placed  upon  the  piOTislons  by  the  fram- 
era  themselves.  Says  Thomas  Jefferson,  In 
dealing  with  this  question:  "On  every  ques- 
tion of  construction  we  should  carry  our- 
selves back  to  the  time  when  the  Constitu- 
tion was  adopted,  recollect  the  spirit  mani- 
fested In  the  debate,  and,  instead  of  trying 
what  meaning  may  be  squeezed  out  of  the 
text  or  Invented  against  It,  conform  to  the 
probable  one  in  which  It  was  passed."  To 
this  extent,  then,  it  becomes  valuable  to  as- 
certain what  view  was  entertained  by  the 
constitutional  convention  Itself,  first,  as  to 
the  meaning  of  the  sections  adopted;  second, 
whether  they  were  considered  to  be  self- 
executing;  third,  whether  they  were  manda- 
tory to  adopt  a  certain  course  or  simply  ad- 
visory to  the  lawmaking  power. 

As  shedding  additional  light  on  this  ques- 
tion, it  must  be  borne  In  mind  that -ail  leg- 
islation concerning  the  subject-matter  treated 
of  by  the  Constitution  must  be  construed  in 
pari  materia  with  the  constitutional  pro- 
visions themselves,  and  this,  showing  the 
legislative  construction  placed  upon  the  Con- 
stitution, will  of  itself  be  most  powerful  in 
Influencing  a  court  In  arriving  at  its  conclu- 
sion. Says  the  Supreme  Court  of  the  United 
States  in  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  8.  727,  6  Sup.  Ct  739,  28  li.  Ed.  1137: 
"As  the  clause  In  the  Constltntion  and  the 
act  of  the  Legislature  relate  to  the  same 
subject,  like  statutes  in  pari  materia,  they 
are  to  be  construed  together.  Esltrldge  v. 
State,  25  Ala.  80.  The  act  was  passed  by 
the  first  Legislature  that  assembled  after  the 
adoption  of  the  Constitution,  and  has  been 
allowed  to  remain  on  the  statute  book  until 
the  present  time.  It  must  therefore  be  con- 
sidered as  a  contemporary  interpretation,  en- 
titled to  much  weight  Stuart  ▼.  Laird,  1 
Cranch,  299,  2  L.  Bd.  115 ;  Martin  v.  Hunter, 
1  Wheat  304,  4  L.  Ed.  97;  Cohens  v.  Vir- 
ginia, 6  Wheat  264,  6  L.  Ed.  257;  Adams  v. 
Storey,  1  Paine,  90,  Fed.  Cas.  No.  66."  And 
in  the  case  of  Board  of  Railroad  Commission- 
ers V.  Railway  Company,  64  Pac.  1066,  the 
Supreme  Court  of  California  says:  "In  the 
case  of  Stuart  v.  Laird,  1  Cranch,  299,  2  L. 
Ed.  116,  the  constitutional  objection  was 
made  that  the  Judges  of  the  Supreme  Court 
had  no  right  to  sit  as  circuit  judges,  not  be- 
ing appointed  as  such,  nor  having  commis- 
sions for  that  purpose.  In  passing  upon  the 
question  the  Supreme  Court  of  the  United 
States  said:  'To  the  objection,  which  is  of 
recent  date,  it  is  sufficient  to  observe  that 
practice  and  acquiescence  under  it  for  a 
period  of  several  years,  commencing  with  the 
organization  of  the  judicial  system,  affords 
an  irresistible  answer,  and  has.  Indeed,  fixed 
the  construction.  It  is  a  contemporary  inter- 
pretation of  the  most  forcible  nature.  This 
practical  exposition  is  too  strong  and  obsti- 
nate to  be  shaken  or  controlled.  Of  course, 
the  question  is  at  rest  and  ought  not  now  to 
be  disturbed.'    In  Bnd.  Interp.  St  I  527,  it  te 
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said:  'The  greatest  deference  is  shown  by 
the  courts  to  the  interpretation  put  upon  the 
Constitution  by  the  Legislature,  in  the  en- 
actment of  laws  and  other  practical  applica- 
tion of  constitutional  provisions  to  the  leg- 
islative business,  when  that  interpretation 
has  had  the  silent  acquiescence  of  the  people, 
including  the  legal  profession  and  the  ]ii- 
dldary,  and  especially  when  iQjurious  results 
would  follow  the  disturbing  of  It  The  defer- 
ence due  to  such  legislative  exposition  is 
said  to  be  all  the  more  signal  when  the  latter 
is  made  almost  contemporaneously  with  the 
establishment  of  the  Constitution,  and  may 
be  supposed  to  result  from  the  same  views 
of  policy  and  modes  of  reasoning  that  pre- 
vailed among  the  framers  of  the  instrument 
thus  expounded.' " 

In  addition  to  these  sources  from  which 
the  courts  are  directed  to  seek  light,  it  has 
long  been  recognized  that  the  contempora- 
neous construction  placed  upon  a  constitutional 
provision  by  the  departmental  officers  of  the 
government  will  be  upheld,  and,  even  though 
apparently  wrong,  will  not  be  deviated  from, 
unless  for  most  potent  reasons.  Nowhere, 
perhaps.  Is  this  canon  of  construction  and 
the  weight  to  be  given  it  more  plainly  stated 
than  in  Story  on  the  Constitution,  {  408,  from 
which  we  quote:  "And,  after  all,  the  most 
unexceptionable  source  of  collateral  interpre- 
tation is  from  the  practical  exposition  of  the 
government  itself  in  Its  various  departments 
upon  particular  questions  discussed  and  set- 
tled upon  their  own  single  merits.  These 
approach  the  nearest  in  their  own  nature  to 
judicial  exxwsitions,  and  have  the  same  gen- 
eral recommendation  that  belongs  to  the 
latter."  Says  the  Circuit  Court  of  Appeals 
In  McFadden  v.  Mountain  View  Mln.  &  Mill. 
Co.,  97  Fed.  677,  38  C.  C.  A.  354:  "It  is  said 
in  support  of  the  judgment  given  below  that, 
where  the  words  of  an  act  of  Congress  are 
plain  and  their  meaning  is  clear,  they  must 
prevail,  notwithstanding  they  have  been 
otherwise  construed  by  the  officers  charged 
with  the  execution  of  the  law.  That  is  per- 
fectly true,  but  at  the  same  time  the  rule  is 
firmly  established  that  the  contemporaneous 
construction  of  a  statute  by  those  charged 
with  its  execution,  especially  when  it  has 
long  prevailed,  is  entitled  to  great  weight, 
and  should  not  be  disregarded  or  overthrown, 
except  for  cogent  reasons  and  unless  it  be 
clear  that  such  construction  is  erroneous.  U. 
S.  V.  Johnston,  124  U.  S.  236,  253,  8  Sup.  Ct 
446,  31  L.  Ed.  389;  Edwards  v.  Darby,  12 
Wheat  206,  6  U  Bd.  608;  U.  S.  v.  Moore,  95 
U.  S,  760,  24  li.  Ed.  588;  Hahn  v.  U.  &,  107  D. 
S.  402,  2  Sup.  Ot  494,  27  li.  Ed.  527;  U.  S.  v. 
Phllbrick,  120  U.  S.  52,  59,  7  Sup.  Ot.  413,  30 
L.  Ed.  559;  Manufacturing  Co.  v.  Ferguson, 
113  U.  8.  727,  5  Sup.  Ot  739,  28  L.  Ed.  1137. 
Moreover,  the  legislative  construction  of  its 
own  act  is  always  potent  'If  it  can  be 
gathered,'  said  the  Supreme  Court  in  U.  S. 
V.  Freeman,  3  How.  556,  664,  11  L.  Bd.  724, 
'from  a  subsequent  statute  In  pari  materia, 


what  meaning  the  Legislature  attacbed  to 
the  words  of  a  former  statute,  tbey  wlU 
amount  to  a  legislative  declaration  of  its 
meaning,  and  will  govern  the  construction 
of  the  first  statute.'"  I  venture  to  assert 
that  the  rules  above  announced  will  not  be 
gainsaid  or  their  correctness  challenged  by 
any  one  familiar  with  the  rudimentary  prin- 
ciples of  constitutional  construction. 

Turning,  now,  from  the  abstract  proposi- 
tions which  must  serve  as  our  guide  in  the 
future,  discussion  of  this  question,  we  will 
proceed  In  the  pathway  pointed  out  by  the 
light  shed  by  those  rules  upon  the  question. 
We  find  that  the  constitutional  convention  It- 
self placed  an  Interpretation  upon  the  pro- 
visions here  under  review,  absolutely  antag- 
onistic to  the  position  assumed  by  counsel  for 
appellee;  and  surely  the  binding  force  of 
such  interpretation,  placed  upon  the  instru- 
ment by  the  framers  themselves,  cannot  be 
Ignored  or  lightly  passed  over.  By  an  ordi- 
nance of  the  convention,  adopted  and  promul- 
gated with  the  Constitution  Itself,  the  great 
lawgivers  whose  genius  is  embodied  in  that 
Instrument  placed  upon  the  provisions  here 
involved  their  own  interpretation  and  an- 
nounced the  purpose  and  Intent  of  their  adop- 
tion: 

"Penitentiary  Ordinance. 

"Be  it  ordained  by  the  people  of  Missis- 
sippi in  convention  assembled: 

"Section  1.  With  the  view  of  enabling  the 
Legislature  at  its  next  session  to  have  before 
It  the  necessary  information  upon  which  to 
act  if  It  should  determine  to  establish  a  pen- 
itentiary farm, .  it  is  made  the  duty  of  the 
Governor  to  appoint  five  commissioners,  who 
shall  prior  to  the  next  session  of  the  Legis- 
lature carefully  Inspect  such  bodies  of  land 
as  may  be  thought  suitable  for  such  location, 
and  who  shall  make  report  to  the  Governor 
as  to  the  several  advantages  of  the  bodies  of 
land  Inspected  by  them,  and  as  to  the  pro- 
priety of  establishing  such  farm  or  some 
other  system,  and  as  to  the  advantages  of 
each,  cost  and  other  proper  matters,  to  be 
laid  by  the  Governor  before  the  Legislature 
with  such  recommendation  as  be  may  see 
proper  to  make. 

"Adopted  by  the  Convention  Novonber  1, 
1890." 

It  will  be  seen  from  this  that  it  was  ex> 
pressly  left  to  the  decision  of  the  Legislature 
whether  It  (the  Legislature)  "should  deter- 
mine to  establish  a  penitentiary  farm" ;  not 
that  the  Legislature  must  establish  it  but 
that  It  should  decide  if  such  a  farm  should 
be  established.  And  the  commission  to  be 
appointed  by  the  governor  In  pursuance  of 
this  ordinance  was  Instructed,  not  to  select 
and  purchase  land  for  the  establishment  of  a 
penitentiary  farm,  but  simply  to  report  the 
advantages  of  the  lands  inspected  by  them 
and  their  views  as  to  the  propriety  of  estab- 
lishing such  farm  or  "some  other  system." 
Can  it  be  successfully  contended,  in  the  face 
of  this  solemn  declaration  by  the  framers  ot 
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the  Constitution  Itselt  that  the  Legislature 
was  expT«BBly  commanded  to  establish  a  pen- 
Itoitlary  farm?  Such  a  position  would  be  to 
absolutely  nullify  the  entire  effect  of  the  ordi- 
nance. By  this  ordinance,  as  I  conceive,  It 
was  recognized  that  power  was  granted  the 
Iiegialature  to  establish  a  penitentiary  farm 
or  "some  other  system,"  such  as  Its  wisdom 
might  devise.  Tlie  report  of  the  commission 
was  provided  for  simply  to  assist  the  Legis- 
lature, by  the  advice  and  ]ndgm«it  of  Its 
members,  as  to  the  value  and  advantage  of 
the  several  tracts  of  land  In  the  event  the 
Zjeglslature  determined  to  establish  a  state 
tarm. 

The  next  step  shedding  light  on  tlie  con- 
stitutional provisions  treating  of  the  peni- 
tentiary was  taken  by  the  Governor  of  the 
state  in  his  address  to  the  Iiegialature  of 
1892,  the  first  session  after  the  adoption  of 
the  Constitution.  At  that  time,  It  must  not 
be  lost  sight  of,  the  constitutional  provisions 
with  regard  to  the  penitentiary  were  already 
in  force  so  far  as  concerned  the  repeal  of 
conflicting  laws.  Section  276  of  the  schedule 
to  the  Constitution  says:  "All  laws  of  this 
state  whi(A  are  repugnant'  to  the  following 
portions  of  the  Constitution  shall  be  repealed 
by  the  adoption  of  this  Constitution,  to  wit : 
Laws  repugnant  to  (c)  the  provisions  of  sec- 
tions 223  to  226,  Inclusive,  of  article  10,  pro- 
hibiting the  leasing  of  penitentiary  convicts." 
Remembering,  then,  that  these  constitutional 
provisions  were  la  force;  remembering  that 
the  laws  repugnant  thereto  were  repealed, 
and  that  affirmative  action  on  the  part  of  the 
Iiegisiature  was  Imperative — it  is  Interesting 
to  note  that  In  his  biennial  address  to  the 
Legislature  in  1892  Gov.  John  M.  Stone,  in 
discussing  the  report  of  the  commisBlon  upon 
the  i>enitaitlaiy  question,  employed  this  lan- 
guage :  "Of  all  the  lands  examined  and  re- 
ported by  the  commissioners,  should  your 
honorable  body  decide  to  establish  a  peni- 
tentiary farm,  the  choice,"  etc.,  plainly  show- 
ing that  the  mind  of  that  great  statesman, 
whose  admlniatration  as  Chief  Executive  is 
one  of  the  brightest  pages  in  the  history  of 
our  commonwealth,  and  whose  memory  is  still 
treasured  by  Its  citizens  as  a  glorious  herit- 
age, did  not  understand  that  it  was  manda- 
tory upon  the  Legislature,  but  that  it  could 
treat  with  the  question  as  if  the  whole  matter 
had  been  submitted  to  its  wisdom  for  action. 
This  was  the  official  contemporaneous  con- 
struction made  by  the  Governor. 

By  section  278  of  the  schedule  the  Govern- 
or was  required  to  appoint  a  Code  commis- 
sion of  three  men  learned  in  the  law,  whose 
duty  it  was  "to  prepare  and  draft  such  gm- 
eral  laws  as  are  contemplated  in  this  Consti- 
tution, and  such  other  laws  as  shall  be  neces- 
sary and  proper  to  put  Into  operation  the 
provisions  thereof  and  as  may  l>e  appropriate 
to  conform  the  general  statutes  of  the  state 
to  the  ConBtitutl(Hi."  The  public  history  of 
th*  state  shows  that  the  Governor  selected 
for  tbJa  arduous  and  reagponaible  duty  thre* 


of  the  most  learned  and  prominent  practition- 
ers who  graced  the  legal  profession  of  the 
state ;  and,  in  order  that  they  might  be  better 
able  to  draft  such  general  laws  as  would  con- 
form the  general  statutes  of  the  state  to  the 
Gonstltutlon,  the  Governor  selected  men  all 
of  whom  had  been  members  of  the  constitu- 
tional convention,  the  Impress  of  whose  gen- 
ius was  made  upon'  that  Instrument  and  is 
now  in  its  wise  provisions  crystallized  and 
preserved  for  the  admiration  of  coming  gen- 
erations. What  interpretation  did  these  men 
place  upon  the  constitutional  provisions  deal- 
ing with  the  penitentiary  and  convicts?  The 
answer  is  to  be  found  in  the  provisions  of 
chapter  101,  Rev.  Code  1892,  and  especially  in 
section  3201  of  that  Code.  And  that  section, 
sanctioned,  approved,  and  adopted  by  the 
Legislature,  provided,  as  the  Constitution  re- 
quired, that  the  penitentiary  convicts  should 
not  be  leased  or  hired  out,  but  that  they 
should  be  worked  in  the  penitentiary  and  on 
a  farm  or  farms  leased  for  that  purpose  or 
provided  by  the  Legislature  as  a  penitentiary 
farm.  Thus  it  is  seen  that  the  Legislative 
interpretation  of  the  Constitution,  placed  on 
it  at  the  first  session  after  the  adoption  of 
the  Constitution,  was  that  it  was  allowable 
to  work  the  convicts  on  f&.rms  "leased  for 
that  purpose."  The  one  condition  attached 
to  any  and  all  kinds  of  work,  the  dominant 
idea  plainly  stated,  was  tliat,  whether  work- 
ed on  leased  farms  under  section  3201  or  on 
public  works  or  levees,  the  labor  was  to  be 
"under  the  sole  control,  management  and 
discipline  of  the  oflicers  and  employes  of  the 
penitentiary,"  fulfilling  the  constitutional  re- 
quirement that  all  labor  of  convicts  should  be 
"under  state  supervision  exclusively,"  and 
thus  preventing,  it  was  Intended,  a  continu- 
ance or  repetition  of  the  horrors  alleged  to 
liave  existed  under  the  system  of  private  hir- 
ing, previously  in  vogue. 

But  it  is  Insisted  that  the  section  is,  and 
was  at  the  time  of  Its  adoption,  unconstitu- 
tional. Courts  should  not,  say  every  text- 
writer  of  any  respectability,  condemn  any 
action  of  the  legislative  department  as  un- 
constitutional, unless,  in  the  case  of  a  state 
statute,  the  express  provision  of  the  Constitu- 
tion can  be  cited.  Though  the  statute  be 
"unjust  or  oppressive,  impolitic  or  unwise," 
this  will  not  justify  the  Interposition  of  the 
coorts.  Cole  v.  Humphries,  78  Miss.  168, 
28  South.  808.  No  unwrittten  public  policy 
can  control  to  overthrow  a  solemn  decla- 
ration of  one  of  the  three  co-ordinate  de- 
partments of  government  Cooley's  Const 
Lim.  p.  239.  To  doubt  the  validity  of  a  stat- 
ute is  to  affirm  its  validity.  Harmon  v. 
Board,  103  Ind.  76,  54  N.  B.  105.  Adopted  as 
was  the  Code  of  1892,  having  been  framed 
with  the  express  purpose  of  making  the 
general  statute  laws  conform  to  the  man- 
dates of  the  Constitution  and  to  effectuate 
all  the  provisions  of  the  Constitution,  having 
received  the  sanction  of  the  legislative  de- 
partment and  acted  on  tor  m  long  term  of 
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years  aa  constltatl<nial,  no  prorlslon  con> 
tained  in  It  ahonld  now  be  oyertomed  nnleas 
Its  Inralldlty  be  demonatrable  beyond  ques- 
tion or  qnlbble. 

In  addition  to  this  legislative  Interpreta- 
tion of  the  Ccnstltntlon,  It  Is  worthy  tbe 
gravest  consideration  to  note  that  tbe  pro- 
visions of  the  Revised  Code  of  1892  dealing 
with  tbe  penitentiary  and  convicts  was  once 
In  the  past  before  this  court  for  consider- 
ation. In  that  case  a  man  indicted  for  mal- 
treatment of  convicts  as  his  sole  defense  Inter- 
posed by  demurrer  that  the  law  under  which 
his  prosecution  had  been  initiated  bad  t)een 
repealed.  Mark  the  facts:  An  indictment 
for  maltreatment  and  cruelty  to  convicts,  and 
a  prosecution  therefor;  a  demurrer  to  the 
indictment  admitting  the  facts,  but  deny- 
ing the  legality  of  the  prosecution.  Mark 
the  date:  In  the  year  1895,  long  subsequent 
to  tbe  adoption  of  the  Ckjnstltution,  after 
the  Code  had  been  adopted  and  the  Legisla- 
ture had  met  and  adjourned  in  1894.  What 
says  this  court?  Speaking  through  Whitfield, 
J.,  and  dealing  with  the  laws  passed  in 
1892  and  1884,  upon  which  the  indictment 
was  predicated,  the  court  held  that  they  were 
repealed  by  chapter  101,  Rev.  Code  1892, 
being  tbe  chapter  containing  section  3201. 
Proceeding  to  discuss  the  question,  the  court 
says:  "Both  acts  were  part  of  the  system 
of  law  at  that  time  governing  the  leasing  of 
convicts.  That  whole  subject  was  'revised, 
consolidated  and  re-enacted'  In  the  Code  of 
1892.  The  lease  system  has  been  most  wise- 
ly abolished  (section  3201,  Rev.  Code  1892), 
and  the  authority  to  provide  for  and  control 
tbe  convicts  vested  in  a  board  of  control. 
See  specially  sections  8172,  3173,  3176,  3202, 
3216."  State  v.  Jenkins,  supra.  So  we  see 
that  at  that  time,  where  a  private  Individual 
was  on  trial  for  the  commission  of  an  of- 
fense, and  where  bis  only  defense  was  that 
the  law  under  which  be  had  been  Indicted 
had  been  repealed,  the  court  held  the  plea 
to  be  good  and  allowed  this  man  to  go.un- 
whlpped  of  Justice  because  section  3201  bad 
"most  wisely  abolished"  the  leasing  system; 
and  the  court  went  further  still,  and  said 
that  the  whole  subject  of  tbe  penitentiary 
convicts  and  the  authority  to  provide  for 
and  control  them  had  been  vested  In  a  board 
of  control,  thereby  giving  Judicial  sanction 
and  full  force  to  the  very  section  wblcb  Is 
now  here  assailed.  It  is  manifest  that.  If 
section  3201  be  unconstitutional  (and  if  un- 
constitutional now  it  was  unconstitutional  In 
1895),  the  opinion  In  that  cause  proceeded  on 
an  erroneous  theory.  A  subject  is  certainly 
not  "revised  and  re-enacted,"  In  the  purview 
and  meaning  of  section  8,  Rev.  Code  1892, 
If  the  chief  provisions  dealing  therewith  are 
themselves  repugnant  to  the  Constitution. 
This  question  lay  at  the  very  threshold  of 
tbe  investigation  In  that  case,  and  It  cannot 
be  said,  without  exciting  a  smile  of  ridicule 
from  tbe  profession,  that  the  organ  of  the 


court  In  that  case,  tbat  great  Jurist,  the 
searchlight  of  whoae  genlns  lUnmlnes  every 
subject  it  touches,  ooold  possibly  bare  over- 
looked a  question  which  towered  like  a 
monntain  In  a  desert  landscape.  In  the  face 
of  tbat  solemn  declaration  by  this  conrt 
to  now  bold  the  very  law,  there  upheld  aa  of 
unquestioned  validity,  to  be  nnconstttotlonal, 
would,  in  my  Judgment,  operate  to  cast  dis- 
credit upon  the  deliberations  of  this  conrt 
and  to  weaken  tbe  confidence  and  respect 
of  tbe  people  In  its  adjudications.  To  Ignore 
the  decision  would  be  to  furnish  a  striking 
Instance  of  a  case  where,  the  monntain  re- 
fusing to  move,  Mahomet  calmly  walks 
around  it 

In  addition  to  these  considerations  we  mnst 
also  note  the  practical  construction  placed 
upon  the  constitutional  provisions  by  the 
departmental  officers  of  tbe  government 
Since  by  the  adoption  of  section  275  of  the 
schedule  to  the  Constitution  all  laws  re- 
pugnant to  the  constitutional  provisions  treat- 
ing of  tbe  penitentiary  and  convicts  were 
repealed,  four  governors  have  graced  the 
chair  of  chief  executive  of  this  state.  Stone, 
McLaurln,  Longino,  and  Vardaman,  names 
illustrious  in  the  history  of  this  common- 
wealth. Each  of  these  statesmen  In  the  dis- 
charge of  official  duty  was  called  on  to  pass 
on  the  validity  of  contracts  made  by  the 
board  of  control,  leases  of  farms  to  be  work- 
ed with  convicts  on  shares,  either  by  ap- 
proving statute  laws  tacitly  acquiescing  in 
or  expressly  recognizing  the  existence  of  snch 
contracts,  or,  as  chairman  of  the  board  of 
control,  by  affixing  their  official  signatme  to 
the  contracts.  No  official  duty  is  more  press- 
ing upon  a  chief  executive  than  to  with- 
hold his  approval  from  any  act  when  con- 
vinced of  Its  unconstitutionality.  Cooley's 
Const  Llm.  p.  76.  And  yet  up  to  the  Insti- 
tution of  the  present  proceeding  no  Govern- 
or has  refused  bis  approval.  Since  the  In- 
auguration of  the  constitutional  method  re- 
ferred to,  five  men,  each  eminent  In  the  legal 
profession,  have  filled  the  office  of  Attorney 
General,  Miller,  Johnston,  Nash,  McClurg, 
and  Williams.  In  tbe  discharge  of  their 
official  duties  as  chief  law  officer  of  tbe 
state,  it  devolved  upon  each  of  them  to 
prepare,  scrutinize,  and  approve  all  contracts 
to  which  tbe  state  In  its  sovereign  capacity 
was  party.  Section  186,  Rev.  Code  1892. 
Each  of  these,  without  exception,  has  voiced 
his  Interpretation  of  the  Constitution  by 
bis  ai^roval  of  the  contracts.  The  official 
history  of  tbe  state  shows  that  the  State 
Auditors,  who  have  ever  been  vigilant  In  the 
discharge  of  tbe  duties  intrusted  to  them, 
and  who  have  never  hesitated  to  refuse  to 
issue  warrants  where  the  appropriation  had 
even  the  semblance  of  unconstitutionality 
and  to  Invoke  tbe  Judgment  of  tbe  Judicial 
tribunals  of  tbe  state  before  permitting  a 
payment  the  validity  of  whldi  they  doubted, 
have  year   after  year,   without  doubt   or 
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hesitancy,  Issued  warrants  tor  money  ex- 
pended In  the  maintenance  and  operation  of 
farms  leased  by  the  board  of  control  and 
worked  wltb  convict  labw.  The  several 
boards  of  control,  which  have  come  into  and 
passed  ont  of  existence  with  changing 
membership,  have  year  after  year  follow- 
ed the  footsteps  of  their  predecessors  and 
made  annual  leasee  of  varying  numbers  of 
farms.  When  we  consider,  therefore,  the 
uniform  construction  which  has  been  placed 
upon  the  provisions,  we  should  not,  in  the 
language  of  the  Supreme  Court  of  the  United 
States,  vary  it  at  this  late  day,  excq;>t  for 
most  cogent  reasons. 

We  are  told,  and  correctly  so,  that  con- 
temporaneous legislative  construction  and 
the  practical  interpretation  of  departmental 
officers,  while  entitled  to  great  force  and 
reeiiect,  so  as  to  be  conclusive  upon  the  courts 
in  cases  of  doubtful  or  ambiguous  wording, 
cannot  control  the  decisions  of  courts  where 
the  language  is  plain  and  the  violation  there- 
of palpable;  and  this  is  true,  but  can  It  be 
contended  in  the  instant  case  that  the  lan- 
guage of  the  Constitution  is  so  free  from 
doubt  as  to  convince  every  one,  upon  a  fair 
consideration  of  its  terms,  of  the  incorrect- 
ness of  the  interpretation  heretofore  placed 
on  it?  On  the  contrary,  I  affirm  that  from 
an  analysis  of  the  Constitution  itself,  when 
scrutinized  In  the  light  of  accepted  canons 
of  construction,  and  giving  the  language  its 
nsual  and  accepted  signification.  It  is  de- 
monstrable that  the  previously  accepted  in- 
terpretation Is  correct  The  tests  to  be  ap- 
plied in  ascertaining  the  intent  of  the  framers 
of  a  written  instrument  like  the  Constitu- 
tion are  tersely  stated  as  follows:  What 
was  the  old  law?  What  was  the  evil?  What 
was  the  remedy?  The  old  law  permitted 
the  hiring  of  convicts  to  private  individuals, 
and  when  so  hired  they  were  worked  under 
private  supervision  upon  railroads,  levees, 
farms,  and  public  or  private  works  accord- 
ing to  the  varying  business  occupations  of 
the  respective  contractors.  The  evil  was  the 
cruelties  and  Inhumanities  which  It  was  al- 
leged disgraced  that  system,  owing  to-  the 
greed  and  cupidity  of  heartless  masters,  who 
wonld  drive  the  convicts  beyond  the  physical 
iwwer  of  endurance.  This  was  the  condition 
of  affairs,  as  the  public  history  of  the  state 
recites,  which  existed  when  the  constitution- 
al convention  met  For  this  shameful  and 
pitiable  condition  a  remedy  was  needed,  the 
constitutional  convention  was  vested  with 
plenary  power  in  the  premises,  and  it  was  a 
question  simply  of  Judgment  as  to  what  meth- 
od should  be  adopted.  The  evil  was  the 
Inhnmane  treatment  of  the  convicts,  which, 
if  true,  as  alleged,  was  a  disgrace  to  the  state 
and  a  blot  upon  civilization.  The  remedy 
applied  was  to  withdraw  the  management  of 
the  convicts  from  private  hands  and  retain 
it  entirely  nndep  the  supervision  of  the  state, 
through  its  chosen  officers  and  anploy6a 

It  will,  I  apprehend,  fbll  as  a  distinct 


Bbo«^  oa  the  ear  of  the  hnmanity  loving 
people  of  the  state  to  hear  the  statement 
solemnly  made  that  the  framers  of  the  Con- 
stitution, in  inaugurating  the  scheme  pro- 
hibiting the  hiring  of  convicts,  w^e  not  mov- 
ed by  the  Ood-given  spirit  of  mwcy  to  pro- 
tect the  unfortunate  criminal  from  brutality 
and  oppression,  but  by  the  petty,  pitiful, 
sordid  design  of  precluding  the  possibility  of 
the  labor  to  which  the  convicts  for  their 
punishment  and  the  good  of  society  are  sen- 
tenced proving  of  benefit  to  any  private 
citizen.  I  earnestly  and  emphatically  repu- 
diate the  suggestion.  Clothed  in  sophistry, 
partially  concealed  by  the  fiowers  of  rhetoric, 
though  it  may  be,  the  idea  is  an  unwarranted 
aspersion  of  the  motives  of  the  broad-minded, 
patriotic  statesmen  who  composed  the  mem- 
bership of  the  constitutional  convention. 
Says  Gov.  Stone  In  his  biennial  message  here- 
inbefore referred  to:  "The  policy  of  the 
state,  as  clearly  defined  by  the  Constitution, 
is  to  retain  all  state  convicts  within  and 
under  state  supervision."  And  to  speedily 
effectuate  that  policy  he  recommended  the 
wisdom  of  the  immediate  establishment  of 
penitentiary  farms,  admitting,  however,  in 
the  same  message,  that  the  solution  of  the 
problem  had  been  by  the  constitutional  con- 
vention submitted  to  the  Legislature. 

Section  223  of  the  Constitution  provides: 
"No  penitentiary  convicts  shall  ever  be  leas- 
ed or  hired  to  any  person  or  persons,  or  corpo- 
ration, private  or  public  or  qnasi-public,  or 
board,  after  December  the  thirty-first,  A.  D. 
1894,  save  as  authorized  In  the  next  section, 
nor  shall  any  previous  lease  or  hiring  of  con- 
victs extend  beyond  that  date;  and  the 
Legislature  shall  abandon  the  system  of  such 
leasing  or  hiring  as  much  sooner  than  the 
date  mentioned  as  may  be  consistent  with 
the  economic  safety  of  the  state."  And  sec- 
tion 224,  while  permitting  the  Legislature 
to  authorize  the  employment  of  convicts  "un- 
der state  supervision  and  the  proper  officers 
and  employes  of  the  state"  on  certain  pub- 
lic works,  also  places  certain  limitations  upon 
the  power  of  the  Legislature  In  this  regard, 
by  stipulating  that  such  working  of  convicts 
on  public  works  should  never  "Interfere  with 
the  preparation  for  or  the  cultivation  of  any 
crop  which  it  may  be  Intended  shall  be  cul- 
tivated by  the  said  convicts,  nor  interfere 
with  the  good  management  of  the  state  farm, 
nor  put  the  state  to  any  expense."  This 
plainly  shows  that  it  was  not  the  character 
of  labor  in  which  the  convicts  had  been  pre- 
viously employed  which  was  condemned,  but 
rather  the  method  in  which  they  had  been 
worked.  To  make  this  perfectly  manifest 
It  is  only  necessary  to  direct  attention  to  the 
fact  that  every  kind  of  labor  In  which  the 
convicts  had  been  employed  previously  to 
the  adoption  of  the  Constitution  was  by  the 
Constitution  recognized  as  legitimate  and  the 
Legislature  expressly  empowered  to  have  the 
convicts  worked  in  any  one  of  those  modes. 
Prior  to  the  adoption  of  the  Oonstitutlon, 
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under  the  exlating  laws,  conri<^  could  law- 
fully  be  worked  on  levees,  railroads  and 
other  public  works  or  on  farms.  The  Con- 
stitution expressly  permits  the  Legislature 
to  have  them  worked  In  each  of  these  particu- 
lar ways,  naming  them  specifically ;  and  to 
show  that  the  employment  of  the  convicts  in 
agricultural  pursuits  was  not  Intended  to 
be  restricted  in  any  degree,  the  Constitution 
encourages  and  favors  the  plan  of  working 
them  in  crops  by  providing  that  none  of  the 
other  methods  permitted  "should  Interfere 
with  the  preparation  for  or  the  cultivation 
of  any  crop  which  it  may  be  intended  shall 
be  cultivated  by  the  said  convicts."  Certain- 
ly it  must  be  admitted,  then,  that,  as  before 
stated,  the  evil  which  was  sought  to  be  reme- 
died arose  out  of  the  private  hiring  of  con- 
victs, and  not  the  working  of  them  upon 
farms;  and  the  remedy  applied  was,  not  to 
change  the  kind  of  manual  labor  In  which 
they  could  lawfully  be  employed,  but  to  have 
that  labor  controlled  exclusively  by  the  of- 
ficers and  employes  of  the  state.  The  evil 
was,  not  the  kind  of  work  done,  but  the  way 
the  convicts  were  treated. 

The  attempt  is  made  to  construe  the  expres- 
sion "leasing  or  hiring  of  the  convicts,"  as 
used  in  the  Constitution,  as  being  synonymous 
with  "leasing  of  farms  to  be  worked  by  the 
convicts."  How  futile  such  an  ettort  Is  will 
be  apparent  when  we  recall  that  at  the  adop- 
tion of  the  Constitution  there  was  In  exist- 
ence no  system  of  leasing  farms,  and  hence 
it  was  Impossible  that  the  constitutional  con- 
vention could  have  dealt  with  a  situation 
which  had  never  arisen.  We  have  shown 
that  the  plain  distinction  between  hiring 
of  convicts  and  leasing  of  lands  to  be 
worked  by  convicts  has  uniformly  been  rec- 
ognized and  adhered  to  by  the  officers  of  the 
government  in  the  administration  of  their  dif- 
ferent departments.  We  have  shown  that  the 
Supreme  Court  of  the  state,  by  an  adjudication 
rendered  in  1896,  when  the  system  of  leasing 
farms  was  at  its  very  zenith,  decided  In  ex- 
press words  "that  the  system  of  leasing  bad 
been  wisely  abolished,"  and  yet,  at  the  very 
time  when  that  opinion  was  pronounced,  it 
was  well  known,  unless  the  Supreme  Court 
can  plead  ignorance  of  what  Is  known  to 
every  informed  citizen  of  the  state,  much  the 
larger  proportion  of  the  convicts  were  em- 
ployed upon  leased  farms.  But  the  distinc- 
tion is  also  recognized  in  the  Constitution  it- 
self, where  it  provides:  "The  Legislature 
shall  abandon  the  system  of  such  leasing  or 
hiring  as  much  sooner  than  the  date  mention- 
ed as  may  be  consistent  with  the  economic 
safety  of  the  state."  "Abandon"  means  to 
give  up  absolutely ;  to  forsake  entirely.  Can 
it  be  said  that  the  constitutional  convention 
meant  that  the  Legislature  should  "abandon" 
what  had  never  existed?  "Shall  abandon 
the  system  of  such  leasing  or  hiring,"  says  the 
Constitution.  Can  the  terms  "such  leasing  or 
hiring"  relate  to  anything  except  that  the  sys- 
tem of  hiring  then  in  force  should,  on  account 


of  its  manifold  evils,  be  abandoned?  and  that, 
while  the  convicts  might  still  lawfully  be 
worked  in  the  same  classes  of  work,  it  should 
only  be  with  proper  safeguards  of  governmen- 
tal supervision  to  prevent  a  repetition  of  cruel- 
ties and  horrors  which  had  shocked  tbe  «»- 
science  and  moral  Benslbllity  of  the  common- 
wealth. The  words  "under  state  supervision 
exclusively"  are  the  keynote  to  the  true  Inter- 
pretation of  the  entire  article  of  tbe  Oonstltii- 
tion.  It  is  the  strand  which,  once  found,  tbe 
tangled  skein  readly  unwinds.  Keeping  this 
expression  in  mind,  and  this  object  as  the 
paramount  purpose  of  the  convention,  all  dif- 
ficulties disappear,  and  it  is  not  necessary  to 
resort  to  that  practice  condemned  by  Mr. 
Jefferson,  and  attempt  to  "Bqueese  out"  of  the 
Constitution  a  strained  c(mstruction  to  meet 
private  views.  Any  other  construction  will 
run  counter  to  tbe  plain  Intendment  of  the 
law,  nullify  the  ordinances  of  the  convention, 
uproot  the  uniform  practical  departmental  con- 
struction, and  overthrow  the  solemn  adjudica- 
tion of  this  court— a  step  not  lightly  to  be 
taken.  I  hold,  therefore,  that  section  3201 
was  a  valid  exercise  of  legislative  power. 

But  it  is  said  that  section  3201,  Rev.  Code 
1892,  evoi  If  valid  at  the  time  of  its  enact- 
ment, cannot  subsist  without  destroying  sub- 
seiiuent  leglslaticm  upon  this  question.  Chap- 
ter 75,  p.  65,  Acts  1894,  is  referred  to  as 
warrant  for  that  position.  But  It  must  be 
observed  that,  while  the  act  In  question  does 
provide  for  the  purchase  and  establishment 
of  a  penitentiary  farm,  and  does  impose  upon 
tbe  board  of  control  the  duty  "as  soon  as 
practicable  with  the  available  means  and 
force  at  their  command"  to  "erect  necessary 
buildings  and  walls  for  the  safe  keeping  and 
working  of  the  convicts,"  also  In  the  very 
next  section  of  the  act  provides  that.  If  the 
board  should  "determine  that  all  the  convicts 
cannot  be  profitably  worked  on  the  lands  and 
in  industrial  pursuits  connected  therewith, 
they  are  authorized  to  employ  such  convicts 
as  cannot  be  used  in  such  manner,  not  prohib- 
ited by  the  Constitution,  as  may  be  deemed 
most  advisable,  and  to  the  best  interests  of 
the  state,  but  shall  never  part  with  their  con- 
trol and  management" ;  thus  recognising  the 
power  of  the  board  to  work  the  convicts  In 
any  manner  not  prohibited  by  tbe  Constitu- 
ti(m,  expressly  clothing  the  board  with  dis- 
cretion as  to  their  employment,  and  again 
emphasizing  the  dominant  Idea  of  the  Consti- 
tution that  the  convicts  should  be  worked 
"under  state  supervision  exclusively."  It 
should  also  be  noted,  as  tending  to  show  the 
purpose  of  the  Legislature  in  adopting  the  act 
of  1894,  that  the  official  Journal  (House  Jour- 
nal 162)  shows  that  an  attempt  was  made  by 
amendment  to  Impose  certain  limitations  up- 
on the  power  of  the  board  of  control  to  dis- 
pose of  the  excess  of  the  convicts  not  used  on 
the  state  farm.  The  attempt  failed,  and  the 
law  was  adopted  as  It  stands  granting  the 
board  of  control  authority  to  work  the  con- 
victs not  used  on  the  state  farm  In  any  manr 
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uer  "not  probibitcsd  by  the  Constitution." 
The  language  of  this  provision  was  dellber- 
jitely  chosen,  and  the  statute  was  adopted  in 
full  knowledge  of  and  without  repealing  or  in 
any  wise  modltying  section  3201,  Rev.  Code 
1892,  whlc&  had  been  adopted  by  the  same 
Legislature  at  Its  previous  session,  and  which 
expressly  clothed  the  board  with  power  to 
lease  farms  for  the  employment  of  the  con- 
victs and  recognized  that  as  a  constitutional 
system  of  worthing  them.  Fairly  read.  In 
view  of  the  plain  meaning  of  the  Constitution, 
the  act  of  1884  utterly  destroys  the  conten- 
tion that  the  board  of  control  was  not  vested 
with  absolute  control  and  power  to  direct  the 
management  of  the  convicts.  Especially  is 
this  true  if  we  again  recall  that  this  court 
In  JenUos  t.  State,  supra,  decided  after  the 
adoption  of  this  statute,  expressly  declared 
that  the  board  of  control  was  vested  with 
power  to  control  and  direct  the  employment 
of  convicts,  and  the  statute  referred  to  (sec- 
tion 3201)  expressly  authorized  and  was  the 
exclusive  warrant  for  the  leasing  of  farms  to 
be  worked  by  convict  labor.  And  it  is  sig- 
niflcant  that  the  leasing  system  now  in  vogue 
was  never  Inaugurated  until  after  the  pas- 
sage of  the  act  of  1894.  which  It  is  now  con- 
tended prohibited  it,  and  repealed  the  law  au- 
thorizing It;  the  first  farms  leased  being, 
«s  shown  by  ofladal  records,  in  1895.  It  is 
of  peculiar  significance,  too,  that  the  system 
of  working  private  farms  with  convict  labor 
was  instituted  by  the  board  of  control  dur- 
ing the  administration  of  Gov.  John  M.  Stone, 
one  of  our  most  eminent  statesmen,  and  At- 
torney General  Frank  Johnston,  one  of  our 
profoundest  Jurists,  both  of  whom  were  ex 
officio  members  of  the  board  of  control. 

Again,  it  Is  said.  If  the  statute  last  re- 
ferred to  did  not  operate  as  a  repeal  of  sec- 
tion 3201,  then  chapter  56,  p.  63,  Acts  1900, 
did  have  that  effect  But  here,  too,  it  must 
be  observed  that,  while  the  intent  of  the 
Legislature  is  evident  that  the  board  of  con- 
trol should  at  once  proceed  to  properly  pre- 
pare the  lands  acquired  in  pursuance  of  that 
act  for  the  use  and  occupancy  of  the  convicts, 
the  manner  tn  which  the  land  was  to  be 
cleared  and  opened  for  cultivation  was  neces- 
sarily left  to  the  discretion  and  Judgment  of 
the  board.  It  Is  true  that  by  section  6  (page 
66)  of  the  act  a  proviso  is  made  that  it  shall 
not  affect  or  impair  any  previous  contract 
for  the  renting  or  leasing  of  lands,  but  that 
the  same  should  be  executed  as  heretofore 
contracted.  That  this,  while  efCectually  dis- 
posing of  the  contention  that  there  was 
ever  any  doubt  as  to  the  validity  of  such 
leasing  contracts,  does  not  carry  with  it  even 
the  implied  meaning  that  such  contracts 
should  not  be  renewed  after  the  year  1900, 
18  apparent  from  chapter  57,  p.  54,  Acts  1902, 
enacted  by  the  same  Legislature  which  recog- 
nized that  the  state  was  working  at  that 
time  farms  on  the  "lease  or  share  system" 
and  dealt  with  the  money  which  was  in  the 
future  to  accrue  from  that  source.    In  the 


very  nature  of  things,  such  a  proviso  would 
have  been  unwise,  and  would  have  hampered 
the  board  of  control  tn  procuring  suitable 
lands  to  be  devoted  to  the  establishment  of 
a  permanent  penitentiary  farm.  The  board 
of  control  was  given  a  reasonable  time  to 
make  the  purchase;  was  required  to  purchase 
a  certain  quantity  of  land,  all  woodland,  or 
part  cleared  and  part  woodland;  was  to  ad- 
vertise for  offers  to  sell;  was  to  visit  and 
carefully  inspect  the  lands,  and  an  option 
was  to  be  taken  thereon  for  at  least  60  days ; 
further,  that  the  selection,  when  made,  was  to 
be  submitted  to  the  approval  of  the  Governor 
and  the  Attorney  General,  and,  after  that 
was  done,  the  abstract  of  title  was  to  be  fur- 
nished by  the  seller  and  approved  by  the 
Attorney  General.  And  when  all  these  for- 
malities had  been  complied  with,  necessarily 
consuming  much  time  in  their  completion, 
then  the  section  provides.  In  order  to  place 
the  power  and  discretion  of  the  board  be- 
yond reasonable  cavil  and  disputation,  that 
"said  land  when  purchased  shall  be  occupied 
as  soon  as  practicable  by  the  board  of  con- 
trol with  as  many  convicts  as  may  be  neces- 
sary to  occupy  the  land."  The  number  of 
convicts  needed  to  occupy  the  land  would, 
of  course,  depend  on  the  proportion  of  cleared 
land  to  woodland.  Who  was  to  decide  how 
many  convicts  would  be  necessary  to  occupy 
and  manage  the  land?  Who  was  to  decide 
what  disposition  was  to  be  made  of  the  ex- 
cess of  the  convicts  which  could  not  conven- 
iently be  worked  on  the  land?  The  answer 
to  each  Inquiry  must  be:  The  board  of  con- 
trol. 

Finally,  In  this  connection,  it  is  not  amiss 
to  note  that  the  present  Legislature  at  its 
last  session  had  its  attention  specially  di- 
rected to  the  fact  that  the  system  of  culti- 
vating leased  farms  with  convict  labor  was 
still  tn  vogue.  The  retiring  Governor  in 
his  message  spoke  of  the  manner  in  which 
the  convict  labor  had  been  utilized  in  the 
past,  was  then  being  used,  and  foreshadowed 
the  policy  of  the  board  of  control  in  the  fu- 
ture, in  the  following  language,  which  Is 
quoted  from  that  message:  "The  board  of 
control  is  and  has  been  of  the  opinion  that  the 
hasty  concentration  of  the  prisoners  from 
leased  property  to  the  new  lands  would,  for 
obvious  reasons,  endanger  the  financial  suc- 
cess of  the  penitentiary.  In  other  words, 
to  insure  with  more  certainty  the  self-sustain- 
ing capacity  of  the  prisoners,  the  board  has 
thought  it  best  not  to  discontinue  at  once  all 
leases,  but  to  gradually  work  away  from 
them  by  putting  the  prisoners  on  the  state's 
property  as  the  land  would  be  cleared  and 
made  ready  for  them  without  curtailing 
other  farming  operations."  Differing  with 
the  policy  thus  forecast,  but  recognizing  the 
power  and  discretion  of  the  board  of  control 
in  the  premises,  and  the  validity  of  the 
leases  which  might  be  made,  a  bill  was  in- 
troduced (House  Bill  558)  absolutely  prohibit- 
ing the  working  of  convicts  on  lands  not 
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owned  by  tbe  state.  TMb  bill,  though  passed 
by  one  house,  failed  to  become  a  law.  It  is, 
howerer,  sufficient  to  sbow  that  tbe  power  of 
tbe  board  to  lease  lands  was  not  denied; 
for,  of  course,  no  one  would  venture  to  as- 
sert that  tbe  present  Legislature  would  be 
guilty  of  the  folly  of  passing  a  law  to  pro- 
hibit an  act,  If,  as  a  matter  of  fact  and  of 
law,  the  act  condemned  was  already  forbid- 
den by  the  organic  law  of  the  state.  Sucb 
an  assertion  would  be  an  Imputation  upon 
their  Intelligence.  If,  then,  the  board  of  con- 
trol was  vested  with  this  discretion,  by  what 
rule  of  law.  In  the  absence  of  gross  abuse  of 
discretion  or  official  misconduct  or  corruption, 
can  any  court  undertake  to  substitute  Its 
judicial  determination  for  tbe  Judgment  of 
a  board  vested  with  full  power  in  the  premis- 
es. It  cannot  be  done.  As  said  by  this  court 
in  Monroe  County  v.  Strong,  78  Miss.  670,  28 
South.  680:  "Courts  will  not  Interfere  with 
boards  of  supervisors  in  the  lawful  exercise 
of  tbe  Jurisdiction  committed  to  tbem  by  law, 
(HI  the  sole  ground  that  their  actions  are 
characterized  by  laCk  of  wisdom  or  sound 
discretion."  And  in  Rotenberry  v.  County, 
67  Miss.  471,  7  South.  211,  it  is  said:  "Look- 
ing at  the  entire  case,  we  see  nothing  bnt 
tbe  question  of  the  Jurisdiction  of  a  court  of 
chancery  over  the  lawful  exercise  of  tbe 
powers  belonging,  imder  our  Constitution  and 
laws,  to  tbe  boards  of  supervisors  exclusively. 
The  power  of  the  board  of  supervisors  over 
courthouses  and  sites  for  courthouses  is  com- 
plete and  exclusive  In  this  state,  and  no  in- 
terference with  the  exercise  of  this  power 
by  the  chancery  courts  can  be  upheld,  so  long 
as  the  power  is  alleged  to  be  only  exercised 
unwisely  and  without  discretion.  *  •  * 
For,  If  tbe  board  Is  exercising  the  powers 
confided  exclusively  to  Its  Jurisdiction  by  our 
Constitution  and  laws,  the  want  of  proper 
discretion  and  sound  Judgment  in  the  board 
in  so  exercising  its  functions  can  never  war- 
rant an  invasion  of  Its  Jurisdiction  by  an- 
other tribunal,  whose  discretion  and  Judg- 
ment touching  the  exercise  of  the  powers 
committed  to  and  conferred  upon  the  board 
may  not  be  harmonious  with  the  mere  dis- 
cretion and  Judgment  of  such  board.  Grant- 
ing tbe  exclusive  power  in  the  board  of  su- 
pervisors over  the  subject-matter  of  this  con- 
troversy, and  It  must  follow  that  the  exer- 
cise of  the  power  must  rest,  likewise,  exclu- 
sively in  the  discretion  of  tbe  tribunal  clothed 
with  the  power."  If  this  rule  of  law  applies 
to  boards  of  supervisors  which  are  vested 
with  control  over  certain  matters,  "to  be  ex- 
ercised in  accordance  with  such  regulations 
as  the  Legislature  may  prescribe,"  bow  can 
a  dlfTerent  rule  be  Invoked  to  Justify  a  Ju- 
dicial Invasion  of  the  powers  of  another 
board  vested  by  legislative  authority  with 
power  and  control  over  certain  other  matters? 
It  cannot  be  done  without  violating  well- 
recognized,  and  until  this  time  undoubted, 
principles  of  elementary  and  fundamental 
law.    The  case  of  Simpson  County  v.  Buck- 


ley, 86  Miss.  718,  88  Soutb.  104,  Is  no  tat- 
tborlty  to  tbe  contrary  for  two  plain  reasons: 
There  the  existence  of  certain  tacts  was  a 
condition  precedent  to  tbe  exercise  of  any 
jurisdiction  by  tbe  board  over  .tbe  subject- 
matter;  here  full  control  Is  glv«i  by  expren 
legislative  enactment  There  tbe  facts  vitiat- 
ing tbe  action  appeared  on  the  face  of  tbe 
record  itself;  here  on  tbe  face  of  tbe  record 
tbe  action  appears  valid.  I  conclude,  there- 
fore, that  section  3201  Is  constitutiona]  and 
is  unrepealed;  that  the  chancery  conrt  Is 
without  Jurisdiction  by  injunction  to  control 
tbe  discretion  of  a  governmental  executive 
board,  even  though  its  action  was  "cbarac- 
terized  by  lack  of  wisdom  and  sound  discre- 
tion," there  being  no  charge  of  corruption  or 
official  misconduct;  that  tbe  contract  in  thb 
case  was  intended  to  be  and  is  a  lease  of 
land;  that  the  board  of  control  had  tbe  legal 
right  to  make  sucb  a  lease,  if  fairly  entered 
Into,  it  being  within  tbe  scope  of  its  legiti- 
mate powers;  that,  conceding  tbe  general  Ju- 
risdiction of  tbe  chancery  court,  it  was  im- 
properly exercised  in  the  instant  case  be- 
cause tbe  contract  under  review  contravenes 
no  provision  of  the  Constitution  or  {Statute. 
Hence  tbe  injunction  was  Improvidently 
granted  and  should  be  dissolved. 

But  it  is  urged  tbe  amended  bill  charges 
that  tbe  contract  is  Illegal,  because  it  Is 
practicable  to  work  all  the  convicts  on  the 
state  farm  profitably,  and  certain  general 
statements  are  made  showing  from  what 
tills  conclusion  Is  drawn.  This  presents  a 
question,  to  my  mind,  of  great  Importance 
and  gravest  doubt  As  recited  in  the  amend- 
ed bill,  a  mere  general  averment,  I  have  no 
hesitancy  in  saying  tbe  allegati<Nis  are  not 
sufficiently  specific  to  require  a  reply.  But 
if,  as  suggested,  tbe  bill  intends  to  charge 
(and  those  intentions  be  carried  out  by 
amendment)  that  tbe  state  has  land  already 
cleared  and  ready  for  cultivation  sufficient 
to  demand  and  require  the  labor  of  all  tbe 
convicts  for  Its  proper  working,  and  that 
there  is  land  suitable  for  cultivation  and  not 
needed  for  timber  ready  for  clearing,  and 
that  all  the  convicts  are  needed  and  it  is 
practicable  and  necessary  to  employ  them  all 
for  tbe  occupancy  and  management  of  tbe 
state  farm,  and  that  the  board  of  control 
acted  with  full  knowledge  of  these  conditions^ 
and  these  charges  be  sustained  by  proof, 
then  I  am  not  prepared  to  bold,  and  do  not 
hold,  that  a  court  of  chancery  would  be 
powerless  to  order  the  contract  annulled, 
though  made  by  the  board  of  control.  Chap- 
ter 56,  p.  63,  Acts  1900,  Is  mandatory  that 
the  state  farm  thereby  provided  for  shall  be 
occupied  as  soon  as  practicable  by  as  many 
convicts  as  may  be  necessary  to  occupy  and 
manage  tbe  same.  Undoubtedly  this  vests 
large  discretion  in  the  board;  but  if  It  be 
true,  as  Intimated  in  the  bill  and  argument 
tbat  the  board  of  control  knowingly  Intends 
to  permit  the  cleared  land  of  the  state  to 
lie  Idle  and  go  uncultivated,  and  lands  salt- 
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able  for  cnHlTatlon  and  which  eoald  ad* 
vantageonaly  be  cleared  to  remain  uncleared, 
while  the  conylcta  are  worked  on  the  lands 
of  pilTate  ownera,  then  rach  action,  know- 
ingly (and,  if  knowingly,  cormptly)  takoi, 
wonid  amount  to  grom  abuse  of  a  power  and 
discretion,  for  which  it  might  be,  upon  prop- 
er proof,  the  state  would  have  a  remedy  by 
n  cancellation  of  the  contract,  because  be- 
yond the  legitimate  scope  of  the  power  of  the 
board.  Personally  I  think  these  charges, 
upon  being  made  specific,  would  be  suffi- 
cient to  Justify  the  retention  of  the  bill  for 
proof.  However,  I  yield  my  views  on  this 
point  to  the  Judgment  of  the  Chief  Justice, 
who  granted  the  injunction,  that  the  allega- 
tions f^ere  not  intended  to  cast  doubt  or  sus- 
picion on  the  good  faith  of  the  board  of  coa- 
trol,  and  that  the  only  point  presented  by 
either  the  sworn  or  amended  bill  Is  the  power 
of  the  board  to  make  this  contract  Being 
absolutely  assured  <m  this  question,  I  for 
this  reason  concur  In  the  result,  which  re- 
verses the  case  and  dismisses  the  bllL 

Ordinarily  I  might  content  myself  with  a 
bare  statement  of  my  special  concurrence  In 
the  conclusion  reached  by  my  associate. 
Judge  GALHOON;  but  the  importance  of  the 
case,  the  gravity  of  the  Issues  involved,  and 
other  attendant  drcumstances  not  necessa- 
ry to  recite,  all  admonish  me  that  a  failure 
to  express  my  views  would  be,  In  this  in- 
stance, a  failure  of  duty.  In  response,  there- 
fore, to  the  request  of  the  state  officials  coo- 
cemed,  I  have  set  out  fully  and  frankly  my 
conclusion  on  every  Important  legal  question 
Involved  herein.  They  are  in  harmony  with 
the  views  heretofore  expressed  and  the  course 
heretofore  uniformly  followed  by  every  state 
official  whose  duties  connected  him  with  the 
matter.  They  are  supported  by  the  Interpre- 
tation placed  on  the  Constitution  by  the  fram- 
ers  thereof  as  voiced  in  solemn  ordinance. 
They  are  strengthened  by  the  construction 
of  the  Code  commissioners,  Indorsed  by  the 
wisdom  of  the  Legislature,  and  confirmed  by 
the  solemn  adjudication  of  this  court  This 
unanimous  concurrence  of  the  past,  rendered 
calmly  and  In  deliberate  discharge  of  official 
and  Judicial  duty.  Joined  to  my  own  solemn 
convictions,  removes  from  my  mind  the  last 
vestige  of  doubt  as  to  their  correctness. 

For  the  reasons  stated,  I  concur  in  the  con> 
elusion  that  the  case  should  be  reversed,  and 
bill  dismissed. 

WHITFIELD,  G.  J.  (dissenting).  The  first 
essential  to  a  precise  and  accurate  understand- 
ing of  the  exact  points  at  issue  In  this  cause 
is  to  have  a  clear  comprehension  of  the  exact 
case  made  by  the  bill.  The  substantial  aver- 
ments made  by  the  bill  are  as  follows : 

"(2)  The  original  bill  was  prepared  and  filed 
before  the  order  of  the  board  of  control  had  been 
entered  and  upon  the  information  that  the  board 
of  control  of  the  penitentiary  had  voted  to  make 
a  contract  with  H.  J.  McLanrin  leasing  his 
Sandy   Bayou  plantation,  in   Sharkey  county. 


from  him  tor  the  year  1906,  for  the  purpose  of 
working  the  state  convicts  upon  the  same  for 
the  benefit  of  the  state.  *  *  *  (4)  Your 
orator  now  states  that  when  the  order  of  the 
board  of  control  was  drawn  and  entered  upon 
its  mlnntes  on  December  5,  1906,  it  was  and  Is 
In  legal  effect  an  order  for  a  contract  by  which 
the  said  McLaurin  was  to  pay  the  state  $25,000 
for  the  hire  and  labor  of  the  state  convicts  nec- 
essary for  the  cultivation  of  said  plantation  for 
the  year  1906,  the  number  of  said  convicts  to 
average  70  for  the  year.  (5)  A  copy  of  said 
order  Is  filed  with  this  amended  and  supple- 
mental bill  as  Exhibit  A,  and  prayed  to  be  taken 
and  considered  as  a  part  of  this  bill.  This  ac- 
tion was  taken  over  the  protest  and  against  the 
vote  of  the  Governor,  and  was  passed  by  the 
following  vote  of  three  for  and  two  against; 
those  voting  for  the  order  being  William  Wil- 
liams, R.  Xj.  Bradley,  and  J.  G.  Kincannon,  and 
those  voting  against  being  J.  K.  Vardaman  and 
S.  D.  McNair.  (6)  Thereupon,  on  December  5, 
1906,  three  members  of  the  board  of  control 
vhk,  R.  L.  Bradley,  WiUiam  Williams,  and  S. 
D.  McNair,  signed,  as  members  of  said  board, 
a  contract  drawn  in  pnrsoance  of  'said  order, 
and  the  same  was  signed  at  the  same  time  by 
H.  J.  McLanrin.  Said  contract  provides  for 
the  working  of  an  average  of  70  of  the  state 
convicts  for  the  year  1906,  on  said  H.  J.  Mc- 
Lanrin's  Sandy  Bayou  plantation  for  the  price 
of  $26,000.  H.  J.  McLanrin,  it  is  provided 
by  tiie  contract,  is  to  provide  and  maintain  the 
mules  and  teams  on  the  plantation  and  pro- 
vide all  necessary  planting  seed,  farming  imple- 
ments, and  wagons,  and  is  to  have  all  of  the  crop 
after  the  payment  to  the  state  of  die  fixed  sum 
of  126,000  for  the  labor  of  the  convicts.  A  copy 
of  said  contract  is  filed  as  Exhibit  B  and  is 
prayed  to  be  taken  and  considered  as  a  part 
of  this  amended  and  supplemental  bill.  (7) 
The  Governor  of  the  state  is  advised,  and  ac- 
cordingly submits  unto  your  honor,  that  said 
contract,  in  legal  operation  and  eftect  and  aside 
from  its  phraseology,  is  a  contract  leasing  an 
average  of  70  of  the  state  convicts  to  H.  J. 
McLanrin  for  the  gross  sum  of  $25,000  for  the 
year  1906,  and  out  of  which  the  state  is  to  main- 
tain, feed,  clothe,  guard,  and  care  for  said  con- 
victs. But  whether  it  is  a  contract  by  leasing 
or  hiring  these  convicts,  or  a  contract  for  the 
renting  of  Sandy  Bayou  plantation,  the  Govern- 
or of  the  state  is  advised,  believes,  and  charges 
that  this  action  of  the  board  in  making  said 
order,  and  the  action  of  the  three  members  of 
the  board  of  control  who  signed  said  contract, 
is  violative  of  the  Constitution  and  statutes  of 
the  state  touching  the  employment  and  disposi- 
tion of  convict*  of  the  penitentiary,  and  that 
the  members  of  the  board  and  the  warden  and 
H.  J.  McLanrin  should  be  enjoined  from  exe- 
cuting such  order  and  from  forming  said  con- 
tract made  in  pursuance  of  said  order;  and  so 
impressed  is  be  with  this  conviction  that  this 
action  of  the  board  is  unlawful,  and  violative 
alike  of  the  letter  and  the  spirit  of  the  Consti- 
tntion  and  statutes  of  the  state,  tliat  he  has 
directed  this  suit  for  and  in  behalf  of  the  state 
to  invoke  a  judicial  decision  of  said  question 
and  to  restrain  said  legal  action.    The  Cioveraor 
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is  further  advised,  and  now  respectfully  submits 
to  your  honor,  that  the  state  is  entitled  to  have 
a  decree  made  by  this  honorable  court  for  the 
delivery  up  by  the  defendants  of  said  contract, 
and  for  a  decree  for  the  ooncellation  of  both 
the  said  contract  and  the  order  of  the  board, 
and  that  pending  this  suit  the  injunction  grant- 
ed as  aforesaid  should  be  retained.  *  *  *  (9) 
This  leasing  was  seen  to  be  an  evil,  and  in  1891 
the  Legislature  provided  for  the  purchase  of 
state  farms.  But  it  provides  that  the  convicts 
should  carry  on,  in  connection  with  the  farms, 
industrial  pursuits,  and  section  5  authorizes  the 
board  to  employ  such  convicts  as  'could  not  be 
profitably  worked  on  such  lands  and  in- 
dustrial  pursuits  connected  therewith  in  any 
manner  not  prohibited  by  the  Constitution  and 
to  the  best  interest  of  the  state.'  Pursuant  to 
this  act  the  board  bought  three  large  plantations, 
and  in  1900  owned  the  Rankin  farm,  in  Rankin 
county,  consisting  of  31,000  acres,  the  Oakley 
farm,  in  Hinds  county,  of  2,700,  and  the  Bel- 
mont farm,  in  Holmes  county,  consisting  of 
2,060  acres.  Notwithstanding  the  ownership  of 
said  large  places,  the  board,  acting  with  a  mis- 
taken view  of  its  powers,  continued  to  lease  cer- 
tain farms  on  the  idea  that  those  owned  by  the 
state  did  not  furnish  enough  employment  for 
all  the  convicts.  (10)  This  course  being  deem- 
ed an  evil  by  the  Legislature,  the  act  of  1900 
was  enacted,  providing  for  the  purchase  of  an 
additional  farm  or  farms,  to  comprise  not 
less  than  8,000  nor  more  than  16,000  acres. 
This  act  contemplated  that  the  lands  purchased 
might  be  uncleared,  and  it  was  therefore  pro- 
vided in  section  2  that  they  should  'be  occupied 
as  soon  as  practicable  by  the  board  of  control 
with  as  many  convicts  as  may  be  necessary  to 
occupy  and  manage  the  same,'  and  in  section 
4  it  was  required  that  the  lands  'shall  l>e  opened 
up  for  cultivation  as  rapidly  as  practicable.' 
Said  act  did  not  authorize  the  leasing  of  lands, 
but  clearly  contemplated  that  there  should  be 
no  further  leasing,  and,  as  the  lands  were  able 
to  furnish  employment  at  a  profit  for  all  the 
convicts,  the  further  leasing  was  by  clear  im- 
plication prohibited.  Section  6  of  the  act  de- 
clared that  it  should  not  afiFect  contracts  for 
leasing  of  lands  for  the  year  1900,  thus  clearly 
evidencing  the  purpose  to  prevent  leasing  after 
that  year.  The  Sunflower  place  was  then  pur- 
chased, consisting  of  13,899  acres.  (11)  Com- 
plainant states  and  charges  that  the  action  of 
the  board  of  control  in  attempting  to  make  this 
contract  for  working  the  Sandy  Bayou  place  is 
illegal,  because  such  a  contract  is  altogether 
prohibited ;  but,  if  complainant  be  mistaken  in 
this  view,  then  it  is  illegal  because  all  the  con- 
victs of  the  penitentiary  can  be  profitably  em- 
ployed on  the  state  farms.  There  is  ample  land 
in  cultivation  on  said  farms  to  give  profitable 
employment  to  all  the  convicts  in  cultivating, 
ditching  and  draining  them,  and,  if  these  will 
not,  there  are  thousands  of  acres  of  valuable 
land  not  needed  for  timber,  but  to  be  opened  for 
cultivation;  and  as  the  board  is  required  to 
open  said  lands  as  rapidly  as  practicable  the 
board  cannot  legally  refuse  to  so  employ  the 
convicts.  In  any  view  the  only  conditions  on 
which  the  board  could  ever  be  deemed  to  have 


such  power  are  that  all  tiie  eonvicta  cannot  be 
profitably  employed  on  said  farms  in  cnltivating 
and  opening  them,  or  in  industrial  pursaits,  as 
required  by  law.  None  of  these  conditions  ex- 
ist Complainant  states  further  that  said  con- 
tract interferes  with  the  preparation  and  culti- 
vation of  crops  on  the  state  lands  and  will  nec- 
essarily cause  an  illegal  expenditure  of  the 
state's  finances,  and  interferes  with  the  good 
management  of  the  state's  farms,  and  la  in  vi- 
olation of  section  224  of  the  Constitution,  and 
it  retards  the  opening  up  of  the  uncleared  land 
on  the  state's  farms,  and  is  in  violation  in  this 
respect  of  the  act  of  1900.  (12)  The  Attorney 
General  of  the  state,  as  a  member  of  the  board 
of  control,  favored  and  voted  for  said  lease,  and. 
in  view  of  the  provisions  of  law  as  to  his  duty 
to  prosecute  actions  and  suits  for  the  state,  he 
is  not  joined  as  a  defendant  therein.  (13)  The 
Governor,  acting  under  the  powers  given  him 
by  the  Constitution  and  laws,  and  specially  the 
powers  conferred  by  section  2156,  Rev.  Cod* 
1892,  has  directed  this  suit  to  be  brought  (14> 
Since  the  filing  of  the'original  bill,  the  board  of 
control  has  met,  and,  all  being  present  nnani- 
monsly  passed  an  order  ( filed  as  Exhibit  C  here- 
with) asking  the  courts  to  speedily  pass  on  the 
question  of  the  validly  of  said  contract ;  the 
obvious  intent  being  that  all  technical  questions 
and  questions  of  precedure  be  waived  and  the 
power  of  the  board  to  make  the  contract  be 
speedily  passed  on.  Complainant  joins  in  thid 
request" 

Bzhibit  A  to  the  Amended  and  Supplemental 
Bill: 

"Resolved,  that  th»  board  of  control  work 
with  the  convicts  for  the  year  1904  Sandy  Boyou 
plantation  owned  by  H.  J.  McLaurin,  and  shall 
receive  for  their  share  of  the  crop  and  for  the 
labor  of  the  convicts  $25,000.00  (twenty-five 
thousand  dollars),  which  sum  the  said  Mc- 
Laurin guaranties  to  the  state  certain  and  in 
all  events  for  said  year.  The  number  of  con- 
victs to  be  employed  on  same  to  average  seventy 
(70),  if  so  many  may  be  necessary  to  the  proper 
cultivation  and  harvesting  of  the  crop  thereon." 

Exhibit  C: 

"Resolved  by  the  board  of  control  as  follows, 
to  wit :  (1)  That  a  contract  has  been  made  and 
entered  into  at  this  term  of  the  board,  by  and 
between  the  said  board  of  control,  acting  for  and 
on  behalf  of  the  state  of  Mississippi,  and  H.  J. 
McLaurin,  which  said  contract  is  in  the  follow- 
ing words  and  figures,  to  wit: 

"  'Jackson,  Miss.,  Dec.  S,  1905. 

"  'This  contract  made  and  entered  into  on  th<> 
date  above  written,  by  and  between  the  state  of 
Mississippi,  acting  through  and  by  the  board 
of  control  of  the  state  penitentiary  of  said  state, 
and  H.  J.  McLaurin,  witnesseth : 

"  'First  That  the  board  of  control  has  agreed 
to  work  the  plantation  in  Sharkey  county,  state 
of  Mississippi,  owned  by  said  McLaurin.  and 
known  as  "Sandy  Bayou"  for  the  year  1906. 

'"Second.  That  said  board  of  control  shall 
pay  to  the  said  McLaurin,  for  the  use  of  said 
plantation  for  said  year,  all  the  crops  grown, 
raised,  and  gathered  on  the  said  premises  for 
said  year,  after  the  sum  of  twenty-five  thousand 
($25,000.00)   dollars  abaXL  have  been  reserved 
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therefrom;  and  the  nld  MeLaarin  gaarantiet 
that  the  laid  cropa  raised  on  the  said  premises 
shall  amount  to  $26,000.00,  and  binds  himself 
to  the  said  board  of  control  to  that  sum,  promis- 
ing to  make  np  whatever  the  crops  grown  on  the 
said  premises  may  fall  short  of  tibat  amount. 

"  'Third.  That  the  said  board  of  control  shall 
have  absolute  authority  over  the  labor  employed 
in  working  the  said  lands,  and  said  labor  shall 
be  under  the  direction  of  the  said  board  of  oon- 
trol  and  of  the  persons  appointed  by  the  board. 

'"Fourth.  That  the  said  McLaurin,  in  ad- 
dition to  the  land  leased  and  furnished  by  him, 
shall  also  furnish  the  necessary  mules  and 
teams  for  the  working  of  said  plantation  and 
feed  for  same,  and  shall  also  furnish  all  wagons 
and  terming  implements  and  planting  seed. 

"  'Fifth.  The  said  board  of  control  shall  hava 
said  crops  made,  harvested,  and  gathered.  This 
act  «iecated  in  duplicate. 


'President  of  the  Board  of  ControL 
"  'R.  L.  Bredley, 
"'Wm.   Williams, 
"'S.  D.  McNaIr, 


"  'Members  of  the  Board  of  Control. 
"  'H.  J.  McLaurin.'  " 
These  are  the  averments  of  the  bill,  and  the  case, 
to  put  it  in  plain  intelligible  language,  mada 
by  this  bill  is  simply  this:  That  the  board  of 
control,  acting  by  a  majority  of  three  to  two, 
bas  made  and  completed  a  contract  the  provisions 
of  which  are  in  flagrant  violation  of  the  Con- 
stitution of  the  state  and  of  the  statute  law  of 
the  state.  There  is  no  question  in  this  record 
of  any  yrilifulness  or  fraud  on  the  part  of  the 
board  of  control.  No  such  charge  has  been 
made,  or  argued,  or  hinted  at  The  charge  is  plain- 
ly and  simply  that  the  board  transcended  its 
power  in  making  the  contract  Such  are  the 
averments  of  the  bill;  such  the  case  made -by 
the  bill.  The  injunction  did  not  seek  to  con- 
trol, or  to  direct,  any  discretion  lodged  in  the 
board  of  control.  It  did  not  restrain  the  board 
of  control  from  voting  as  they  pleased.  It  did 
not  in  the  slightest  degree  seek  to  direct  them 
how  to  vote.  The  Oovemor,  acting  as  the  rep- 
resentative of  the  state  properly  waited  until 
the  board  of  control  had  done  all  it  could  do  in 
the 'premises,  to  wit  make  the  contract.  The 
act  was  completed,  absolutely  consummated, 
nothing  more  was  left  to  be  done.  But  just  at 
that  point  where  the  contract  was  perfectly 
made,  and  prior  to  any  step  taken  in  execution 
of  the  contract,  the  Oovemor,  acting  as  the  rep- 
resentative of  the  state,  intervened  by  injunc- 
tion, not  to  control  any  discretion  in  the  board 
as  above  plainly  shown,  not  to  keep  them  from 
voting,  nor  yet  to  direct  them  how  to  vote,  nor 
to  control  or  guide  their  discretion  in  voting 
or  acting,  but  simply  to  prevent  them  and  Mc- 
Laurin from  executing — from  carrying  into  ef- 
fect— the  contract  already  perfectly  made  be- 
tween the  board  and  McLaurin.  The  precise 
and  exact  thing  which  the  injunction  sought  to 
accomplish  was  to  arrest  and  nullify  the  con- 
tract already  made,  as  an  absolutely  null  and  void 
contract,  on  the  ground  that  it  was  one  entirely 
transcending  the  power  of  the  board  of  control 
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to  make,  either  under  Ilia  Oonstitation  or  the 

statutes  in  force  at  the  time  of  the  making 
of  the  contract  In  other  words,  to  pat  it  short- 
ly and  plainly,  the  object  was  to  test  the  legal- 
ity of  this  contract  To  show  that  the  board 
of  control  itself  so  understood  the  injunction, 
and  clearly  apprehended  the  plain  fact  that  no 
discretion  of  theirs  was  sought  to  be  interfered 
with,  the  Imard  of  control  itself  passed  a  reso- 
lution, a  copy  of  which  was  immediately  trans- 
mitted to  this  court,  as  well  as  to  the  court  l)e- 
low,  expressly  calling  on  both  courts  to  decide 
promptly  the  question  as  to  the  legality  of  this 
contract  which  is  made  an  exhibit  to  the  bill. 
It  is  made  perfectly  clear  that  the  contract 
was  completely  made  and  that  both  the  Govern- 
or, for  the  state,  and  the  board  of  control,  on  its 
own  behalf,  bad  requested  this  oonrt  to  pasa 
upon  the  legality  of  this  contract  And,  fur- 
ther, it  will  be  noted  that  the  prayer  of  the  bill 
is  that  the  contract  be  delivered  up  for  cancel- 
lation. The  letter  of  the  Oovemor,  employing 
counsel,  is  as  follows:  "December  5,  1905. 
Messrs.  Alexander  &  Alexander,  Jackson,  Miss. 
— Oentlemen :  I  wish,  in  behalf  of  the  state  of 
Mississippi  and  in  its  name,  to  have  suit  brought 
to  enjoin  the  execution  of  any  order  of  the 
board  of  control  looking  to  leasing  any  farms 
for  the  coming  year;  and,  believing  that  the 
interests  of  the  state  reqnire  it  I  hereby  retain 
your  firm  to  assist  in  the  case  or  cases  to  be 
brought  for  that  purpose.  Yours  respectfully, 
Jas.  K.  Vardaman,  Oovemor."  A  demurrer  to 
the  amended  bill  was  filed,  being  the  same  as  the 
demurrer  to  the  original  bill  in  substance,  and 
a  motion  to  disolve  the  injunction  was  made. 
Upon  hearing,  the  chancellor  overraled  the  de- 
murrer and  the  motion  to  dissolve,  and  retained 
the  injunction,  filing  an  opinion  which  the  re- 
porter will  set  out  in  full  as  part  of  the  record 
in  this  cause.  It  will  thus  be  seen  that  the 
Oovemor  in  the  bill,  and  the  board  of  control 
in  their  written  request  to  this  court  and  to  the 
chancellor,  both  joined  in  earnestly  requesting 
this  court  to  pass  upon  the  one  essential  thing 
contained  in  this  record,  to  wit  the  legality  of 
this  contract  It  will  further  be  seen  from  the 
letter  of  the  Oovemor,  as  well  as  from  the  aver- 
ments of  the  bill  and  the  language  of  the  prayer, 
that  the  injunction  did  not  in  the  slightest  de- 
gree seek  to  prevent  the  boaid  from  voting  as  they 
pleased  or  in  making  the  contract  which  would 
have  been  an  effort  to  control  their  discretion, 
but  simply  and  solely  sought  to  restrain  the 
execution  of  the  contract  already  completely 
made,  on  the  ground  that  it  violated  the  Consti- 
tution and  the  statute  law  of  the  land,  tran- 
scending the  power  of  the  board  of  control, 
which  was  a  perfectly  proper  exercise  of  the 
injunctive  power  of  the  court  The  board  of 
control  knew  perfectly  well  that  they  had  not 
been  kept  from  voting;  that  they  had  been  per- 
mitted to  vote  jnst  as  they  pleased ;  that  no 
effort  had  been  made  by  this  bill  to  control  their 
discretion  in  voting.  Indeed,  since  the  injunc- 
tion was  expressly  limited  on  its  face  to  pre- 
venting the  execution  of  the  contract  that  ex- 
pressly and  nothing  more,  and  since,  as  shown 
by  the  resolution  adopted  by  the  board,  they 
had  already  made  the  contract   had  already 
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acted,  had  already  voted,  had  already  exerciaed 
tally  any  discretion  oonunitted  to  them,  how  is 
it  anything  bat  an  onthinkable  proposition 
that  an  injunction,  if  issued  after  all  this,  after 
the  accomplished  fact,  could  possibly  have  had 
any  effect  on  the  making  of  a  contract  already 
fully  made?  I  have  been  thns  precise  and  exact  in 
the  statement  of  just  the  effect  and  scope  of  this 
injunction  becanse,  the  chancellor  being  absent 
from  the  city  and  the  emergency  pressing,  I 
was  called  npon,  according  to  the  statute,  to 
give  the  injunction,  and  I  do  not  intend  that  the 
real  ground  for  issuing  it  shall  be  misunder- 
stood, and,  because,  when  once  the  exact  scopt 
and  effect  of  the  injunction  is  understood  clear- 
ly, all  confusion  of  thought  growing  out  of  the 
legal  proposition  that  the  chancery  court  had 
no  power  to  control  or  guide  the  discretion  of 
the  board  is  plainly  seen  to  be  thoroughly  re- 
moved from  the  case.  Let  as  pat  it  in  the  form 
of  questions,  and  see  if  that  does  not  clarify 
the  situation. 

First,  can  the  chancery  court  by  injunction 
control  or  direct  the  exercise  of  discretion  on 
the  part  of  the  board  of  control  as  to  whether 
or  not  it  would  make  this  contract?  Most  man- 
ifestly not.  The  proposition  that  chancery 
courts  have  no  jurisdiction  by  injunction  to  con- 
trol or  direct  discretion  vested  in  the  board  of 
control  or  any  like  board  is  too  plain  to  need 
the  citation  of  a  solitary  authority.  It  is  ele- 
mentary learning,  about  which  there  can  pos- 
sibly be  no  dispute.  But  when  the  board  of 
control  had  exercised  all  the  discretion  it  had 
about  whether  it  could  make  this  contract,  and 
had  actually  voted  to  make  it,  and  had  complete- 
ly made  it,  so  that  it  had  exhausted  its  discre- 
tion as  to  the  matter  of  making  this  contract 
uninterfered  with  by  the  court,  then,  if  that 
contract  "so  made  is  one  which  by  its  terms  plain- 
ly and  palpably  violates  the  Constitution  of  the 
state  and  the  statute  law  of  the  state,  cannot 
the  chancery  court  by  injunction  prevent  the 
mer«  execution  of  it,  the  mere  carrying  into  ef- 
fect of  this  void  contract?  Most  indisputably 
it  can ;  and  this,  too,  is  a  question  about  which 
there  can  be  no  possible  dispute.  It,  too,  is  ele- 
mentary learning.  In  other  words,  whilst  th« 
court  cannot  interfere  with  the  action  of  the 
board  in  making  the  contract,  cannot  control 
its  discretion  in  voting  to  make  it,  nevertheless, 
when  that  contract  has  been  made,  all  the  discre- 
tion the  board  has  as  to  the  making  of  the  con- 
tract has  been  fully  exhausted ;  and,  if  that 
contract  is  violative  of  the  Constitution  and 
law,  the  chancery  court  can  enjoin  the  execu- 
tion of  that  null  and  void  contract,  just  as  it 
could  stop  the  enforcement  of  any  other  con- 
tract violative  of  the  law  of  the  land.  If  it  were 
otherwise,  we  should  be  confronted  with  the 
astounding  proposition  that  a  sovereign  state 
could  not  restrain  the  execution  of  any  contract, 
no  matter  what  the  contract  might  be,  no  matter 
how  absolutely  null  and  void,  no  matter  how 
plainly  and  palpably  violative  of  the  law  of  the 
land — the  Constitution  supreme  over  every  de- 
partment of  the  state  government — simply  be- 
cause, and  only  because,  a  majority  of  the  board 
of  control  had  made  such  contract.  I  certainly 
shall  not  waste  time  in  trying  to  make  plain 


the  utter  indefensibleneM  and  extravagance  of 
nacb  pretension.  Innumerable  authorities  sas- 
tain  this  elementary  proposition,  and  point  ont 
clearly  the  distinction,  everywhere  obtaining, 
between  the  power  of  the  chancery  court  to 
control  or  direct  the  discretion  of  an  inferior 
board  in  making  a  contract,  and  its  power, 
wholly  different,  to  enjoin  and  restrain  the  exe- 
cution of  an  illegal  contract  after  it  has  been 
made.  I  cite  a  few  among  a  maltitude:  Da- 
vis V.  Gray,  16  Wall.  203, 21  lu  Ed.  447 ;  Stevens 
V.  St  Mary's  School  (111.)  32  N.  E.  962,  18  L 
R.  A.  ^5,  36  Am.  St  Rep.  438;  Orampton  ▼. 
Zabriskie,  101  U.  S.  601,  25  L.  Ed.  1070 ;  Wis- 
consin V.  Cunningham  (Wis.)  51  N.  W.  724, 
15  L.  R.  A.  561;  State  v.  Saline  Coanty,  51 
Mo.  360,  11  Am.  Rep.  454;  State  v.  McLangh- 
lin,  15  Kan.  228,  22  Am.  Rep.  264;  High  on 
Injunctions  (3d  Ed.)  p.  32. 

The  argument  made  here  by  the  learned  ooan- 
sel  for  appellant  for  the  exemption  of  the  board 
of  control  from  the  power  of  the  chancery  court 
to  make  it  conform  in  its  contracts  to  the  Con- 
stitution and  laws  of  Uie  state,  followed  to  its 
logical  conclusion,  would  result  in  boandleas 
confusion  and  utter  anarchy.  The  board  of 
control  is  dealt  with,  by  this  line  of  argument,  as 
if  it  were  omnipotent  One  would  suppose  that 
it  had  some  divine  patent  of  impeccability.  I 
speak,  of  course,  not  of  the  personnel  of  the 
board  of  control.  I  am  not  dealing  with  indi- 
viduals, but  with  principles.  Boards  of  control 
come  and  go ;  but  the  eternal  principles  which 
make  the  Constitution,  which  set  it  apart  aa  a 
holy  thing,  to  be  implicitly  obeyed  and  universal- 
ly revered,  which  place  it  far  above  the  clamor 
and  passion  of  the  passing  hoar,  high  over  every 
department  of  government — tiiese  principles, 
I  trust,  are  to  remain  forever.  The  proper  sub- 
ordinaijon  to  the  Constitution,  the  faithful  in- 
stant obedience  due  according  to  the  different 
gradations  in  the  different  agencies  of  govern- 
ment to  the  Constitution,  is  as  essential  to  the 
very  existence  of  republican  government  as  the 
atmosphere  we  breathe  is  to  the  support  of 
animal  life.  The  spirit  of  the  Constitution  is 
as  "broad  and  casing  as  the  general  air."  It  is 
the  essential  oil  in  which  the  machinery  of 
government  moves.  "Vital  in  every  part  it  can- 
not, but  by  annihilation,  die."  It  is  the  aik 
of  the  covenant  of  our  liberties,  our  proper^, 
and  our  lives.  It  is  the  last  and  sure  refuge,  as 
expounded  by  this  court  the  ultimate  interpret- 
er of  the  Constitution,  for  every  citizen,  great 
and  small,  within  the  limits  of  the  common- 
wealth. So  long  as  it  is  thus  respected  and 
obeyed,  we  shall  have  liberty  regulated  by  law. 
When  we  announce  the  doctrine  from  this  bench 
that  a  subordinate  board  of  control,  a  mere 
creature  of  legislative  enactment  made  by  the 
breath  of  the  Legislatare,  and  by  that  breath 
liable  to  be  at  any  time  unmade,  unknown  to 
the  Constitution,  can  violate  the-  fundamental 
law,  the  Constitution,  by  a  contract  plainly  and 
palpably  outraging  its  provisions  and  its  spirit 
and  policy,  and  that  such  contract  unconsti- 
tutional, violative  of  the  statute,  null,  and  void, 
absolutely,  cannot  be  set  aside  and  abrogated 
by  the  judidal  power  of  the  state,  we  have 
established  a  precedent  just  as  sore  to  return  to 
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I»UciM  na  u  0»  rlring  of  tbo  morrow's  8nn  it 

Bat  it  is  said  that  the  Oovetnor  of  this  state 
baa  no  power  to  even  initiate  litigation,  wheia 
the  matters  are  pnblici  jnris,  too,  where  the  in- 
terests of  the  entire  people  of  this  common- 
wealth jire  involved,  where  the  Constitution, 
the  supreme  law  of  the  land,  is  being  trampled 
tinder  foot,  and  that,  too,  in  a  case  where  th« 
Attorney  Oen6ral  voted  to  make  this  nnconsti- 
tutional  contract,  and,  as  was  stated  at  the  bar, 
and  not  denied  by  the  Attorney  General,  who 
was  present,  refused  to  initiate  the  litigation 
when  applied  to.  For  it  was  stated  at  the  bar 
that  the  Governor  applied  to  the  Attorney  Gen- 
eral to  bring  the  suit,  and  that  he  stated  that, 
in  view  of  his  peculiar  attitude  in  the  matter, 
be  would  have  to  decline  to  do  so.  For  my  part, 
I  think  the  Attorney  General  is  correct  as  a 
matter  of  propriety.  He  would  have  occupied 
a  strange  attitude  in  bringing  a  suit  as  Attorney 
General,  against  himself  as  a  member  of  the 
board  of  control,  to  have  a  contract  which  he 
had  himself  voted  to  make,  and  which,  as  At- 
torney General,  he  had  advised  the  board  of 
control  was  valid,  set  aside  by  the  courts  as 
nnoonstitutional.  I  quite  agree  with  him  that 
he  acted  with  entire  propriety,  in  view  of  the 
ciicumstances,  in  declining  to  bring  the  tnit. 
But  to  maintain,  in  this  particular  situation, 
that  thQ  Governor  of  the  state,  the  supreme 
execntive  of  the  state,  charged  by  the  Constitu- 
tion, the  paramount  law  of  the  land,  with  the 
duty  of  seeing  the  law  faithfully  executed,  cannot 
have  a  suit  initiated,  even  for  the  state,  at  his 
instance,  and  that  the  sovereign  state  is  abso- 
lutely incai>able  of  bringing  any  suit  to  have  set 
aside  a  contract  manifestly  and  palpably  vio- 
lating botli  the  Constitution  and  the  laws  of 
the  land,  is  to  my  mind  a  proposition  which 
passes  all  understanding.  To  me  it  is  simply 
unthinkable. 

There  are  some  preliminary  statements  to  be 
made  about  this  preliminary  proposition  on 
which  it  is  proposed  to  turn  this  case  off.  It 
is  stated,  in  the  opinion  of  the  chancellor,  that 
it  was  conceded  in  the  court  below  that  the 
Governor  had  the  pewer  to  institute  the  suit. 
It  is  certain  that  his  power  was  not  questioned 
in  the  first  oral  argument,  except  in  the  closing 
argument  for  the  appellant  It  is  also  certain 
that  so  little  was  thought  of  the  contention  that 
the  Governor  could  not  sue  that  in  the  written 
briefs  submitted  in  this  cause  on  the  first  argu- 
ment very  little  attention  was  given  to  the  power 
of  the  Governor  to  sue;  so  little,  indeed,  that 
it  was  found  necessary,  at  the  instance  of  one 
of  the  members  of  the  court,  to  remand  the  case 
to  the  docket  for  reargument  orally  on  this 
■olitary  proposition.  This  preliminary  state- 
ment as  to  this  proposition  is  made,  not  be- 
cause the  conrt  did  not  have  full  power  to  raise 
the  question  itself,  even  if  counsel  for  the  appel- 
lant had  signed  a  written  agreement  waiving  the 
point  In  other  words,  it  is  a  jurisdictional 
point  which  cannot  be  waived  by  consent  But 
it  ia  referred  to  for  the  very  obvious  and  very 
proper  reaaon  that  if  the  eminent  counsel  for 
the  appellant  in  this  case  (than  whom  there  are 
none  more  able  in  this  oommonwealth)  had  any 


real  confidence  In  the  proposition,  tbey  would 
most  undoubtedly  have  insisted  earnestly  on 
it,  both  in  oral  argument  and  in  briefs  from 
the  outset 

Let  us  proceed  now  to  the  consideration  of 
this  proposition  on  principle  and  authority.  In 
the  first  place  there  are  two  classes  of  suits  for 
the  state  which  may  l>e  instituted  by  the  Govern- 
or for  the  state ;  one  class  embracing  suits  out- 
side the  state;  the  other  class  suits  within  the 
state.  Here  it  is  to  be  specially  noted  that  the 
majority  opinion  concedes,  without  reservation, 
that  the  Governor  may  institute  suits  in  the 
name  of  the  state  in  any  other  state  or  foreign 
jurisdiction.  But  is  is  said  this  power  rests 
exclusively  on  section  2167  of  the  Revised  Code 
of  1892.  Notwithstanding  this  solution  the 
court  cites  the  case  of  Texas  v.  White,  7  Wall. 
700,  19  L.  Ed.  227,  and  State  of  Kentucky  y.  . 
Dennison,  24  How.  66,  16  L.  Ed.  717. 

The  suit  in  Texas  v.  White  was  a  suit  at  the 
instance  of  the  Governor  for  the  state,  and  was 
not  a  suit  on  bond  to  recover  any  debt,  but  was  a 
suit  in  the  federal  conrt  of  Texas  to  compel  cer- 
tain parties  to  surrender  to  the  state  of  Texas 
bonds  the  possession  of  which  had  been  illegally 
obtained.  It  was  not  a  suit  maintained,  there- 
fore, becfiuse  the  bonds  were  payable  to  the 
Governor,  and  does  not  fall  witltin  that  class 
of  cases.  In  fact  the  bonds  were  payable  to 
the  state  of  Texas.  Now  what  exactly,  did  the 
Supreme  Court  of  the  United  States  say  atMut 
this  suit  instituted  by  the  Governor?  Just  this 
(to  be  fonnd  in  Texas  t.  White,  7  Wall.  718, 
719, 19  L.  Bd.  227)  :  "The  first  inquiry  to  which 
our  attention  was  directed  by  counsel  arose 
upon  the  allegation  of  the  answer  of  Chiles  (1) 
that  no  sufficient  authority  is  shown  for  the  prose- 
cution of  the  suit  in  the  name  of  and  on  the 
behalf  of  the  state  of  Texas,  and  (2)  that  the 
state,  having  severed  her  relation  with  a  major- 
ity of  the  states  of  the  Union,  and  having  by 
her  ordinance  of  secession  attempted  to  throw 
off  her  allegiance  to  the  Constitution  and  govern- 
ment of  the  United  States,  has  so  far  changed 
her  status  as  to  be  disabled  from  prosecuting 
suits  in  the  national  courts.  The  first  of  these 
allegations  is  disproved  by  the  evidence.  A 
letter  of  authority,  the  authenticity  of  which  is 
not  disputed,  has  been  produced  in  which  J.  W. 
Throckmorton,  elected  Crovemor  under  the  Con- 
stitution adopted  in  1866,  and  proceeding  under 
an  act  of  the  state  Legislature  relating  to  these 
bonds,  expressly  ratified  and  confirmed  the  ac- 
tion of  the  solicitors  who  filed  the  bill,  and  em- 
.powers  them  to  prosecute  this  suit;  and  it  is 
further  proven  by  the  affidavit  of  Mr.  Paschal, 
counsel  for  the  complainant  that  he  was  duly 
appointed  by  Andrew  J.  Hamilton,  while  pro- 
visional Governor  of  Texas,  to  represent  the 
state  of  Texas  in  reference  to  the  bonds  in 
controversy,  and  that  his  appointment  has  been 
renewed  by  EL  M.  Pease,  the  actual  Govemer. 
It  Texas  was  a  state  of  the  Union  at  the  time  of 
these  acts,  and  these  persons,  or  either  of  them, 
were  competent  to  represent  the  state,  this 
proof  leaves  no  doubt  upon  the  question  of  an- 
tbority."  It  is  thus  plainly  shown  that  the  Su- 
preme Conrt  of  the  United  States  did  not  rest 
its  maintenance  of  the  right  of  the  Gh>vemor  to 
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rae  on  any  statute  of  the  state  of  Texas,  and  it 
Is  malapropos  for  the  majority  opinion  to  cite 
that  case  as  supporting  the  view  that  Governor 
can  only  sue  in  a  foreign  jurisdiction  by  virtue 
of  section  2167  of  the  Revised  Code  of  1892. 
On  the  contrary,  the  court  rested  on  the  distinct 
announcement  that  "if  Texas  was  a  state  of  the 
Union  at  the  time  of  its  acts,  and  either  J.  W. 
Throckmorton  or  Andrew  J.  Hamilton  was 
Governor,  there  was  no  doubt  as  to  the  author- 
ity of  such  Governor,  or  either  of  them,  to  sue." 
The  decision  proceeded,  in  other  words,  ni>on  the 
right  which  the  Governor  had  as  Governor,  a 
right  incidental  to  the  power  and  authority  of 
his  office,  when  absolutely  essential  to  the  pro- 
tection of  the  rights  of  Texas. 

In  Kentucky  v.  Dennison,  24  How.  66.  16 
Ii.  Ed.  717,  the  suit  was  again  brought  on  be- 
half of  the  state  of  Kentucky,  in  the  name  of 
the  Governor  of  the  state,  against  the  Governor 
of  Ohio,  defending  for  the  state.  There,  as  here, 
the  defense  insisted  (see  t>age  70  of  24  How. 
[16. L.  Ed.  717])  that  the  court  had  no  juris- 
diction to  maintain  the  suit,  which  was  one  for 
mandamus,  and  upon  that  proposiiton  the  court 
said :  "As  early  as  1792,  in  the  case  of  Georgia 
T.  Brailsford,  2  Dall.  402  [1  lu  Ed.  433].  the 
court  exercised  the  original  jurisdiction  confer- 
red by  the  Constitution,  without  any  further 
legislation  by  Congress  to  regulate  it  than  the 
act  of  1789.  And  no  question  was  then  made, 
nor  any  doubt  then  expressed,  as  to  the  author- 
ity of  the  court.  The  same  power  was  again  ex- 
ercised without  objection  in  the  case  of  Oswold 
V.  State  of  Georgia,  in  which  the  court  regulated 
the  form  and  nature  of  the  process  against  the 
state,  and  directed  it  to  be  served  on  the  Govern- 
or and  Attorney  General.  But  in  the  case  of 
Chisholm  v.  Georgia,  at  the  February  term, 
1793,  reported  in  2  Dall.  419  [1  L.  Ed.  440],  the 
authority  of  the  court  in  this  respect  was  ques- 
tioned, and  brought  to  its  attention  in  the  argu- 
ment of  counsel ;  and  the  report  shows  how 
carefully  and  thoroughly  the  subject  was  con- 
Bidered.  Each  of  the  judges  delivered  a  sepa- 
rate opinion,  in  which  these  questions,  as  to  the 
jurisdiction  of  the  court  and  the  mode  of  exer- 
cising it,  are  elaborately  examined.  Mr.  Chief 
Justice  Jay,  Mr.  Justice  Gushing,  Mr.  Justice 
Wilson,  and  Mr.  Justice  Blair  decided  in  favor 
of  the  jurisdiction,  and  held  that  process  served 
on  the  Governor  and  Attorney  General  was 
sufficient.  Mr.  Justice  Iredell  differed,  and 
thought  that  further  legislation  by  Congress  was 
necessary  to  give  the  jurisdiction  and  regulate 
the  manner  in  which  it  should  be  exercised. 
But  the  opinion  of  the  majority  of  the  court 
upon  these  points  has  already  been  since  fol- 
lowed. And  in  the  case  of  New  Jersey  v.  New 
York  in  1831,  5  Pet  284  [8  L.  Ed.  127],  Chief 
Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  refers  to  the  case  of  Chisholm  v.  State 
of  Georgia,  and  to  the  opinions  then  delivered 
and  the  judgment  pronounced,  in  terms  of  high  re- 
spect, and,  after  enumerating  the  various  casea 
in  which  that  decison  had  lieen  acted  on,  re- 
affirms it  in  the  following  words:  'It  has  been 
settled  by  our  predecessors,  on  great  delibera- 
tion, that  this  court  may  exercise  its  original 
jurisdiction  in  suits  against  a  state  under  the 


authority  conferred  by  the  Constitution  and 
existing  acts  of  Congress.  The  rule  respectine 
the  process,  the  persons  on  whom  it  is  to  be 
served  and  the  time  of  service  are  fixed.  Th? 
course  of  the  court,  on  the  failure  of  the  state 
to  appear,  after  due  service  of  process,  has  been 
also  prescribed.'  And  in  the  same  case  (pase 
289  of  e  Pet  [8  L.  Ed.  127])  he  states  in  foil 
the  process  which  had  been  established  by  the 
court  as  a  rule  of  practice  in  the  case  of  Gray- 
son ▼.  Virginia,  3  Dall.  320  [1  L.  Ed.  619],  and 
ever  since  followed.  This  rule  directs  'that 
when  process  at  common  law,  or  In  equity,  shall 
issue  against  a  state,  the  same  shall  be  served 
upon  the  Governor  or  Chief  Execntive  Magis- 
trate and  the  Attorney  General  of  such  state.' 
It  is  equally  well  settled  that  a  mandamus,  in 
modem  practice,  is  nothing  more  than  an  action 
at  law  between  the  parties,  and  is  not  now  regard- 
ed as  a  prerogative  writ  It  undoubtedly  came 
into  use  by  virtue  of  the  prerogative  power  of  the 
English  crown,  and  was  subject  to  regulations 
and  rules  which  have  long  been  disused.  But 
the  right  to  the  writ  and  the  power  to  iasne  it 
have  ceased  to  depend  apon  any  prerogative 
power,  and  it  is  now  regarded  as  an  ordinary 
process  in  cases  to  which  it  is  applicable.  It 
was  so  held  by  this  court  in  the  cases  of  Kendall 
V.  United  States,  12  Pet  615  [9  L.  Ed.  1181], 
and  Kendall  v.  Stokes,  3  How.  100  [11  I<.  Ed. 
506,  833].  So,  also,  as  to  the  process  in  the 
name  of  the  Governor  in  hia  official  capacity  in 
behalf  of  the  state.  In  the  case  of  Georsia  v. 
Madrazo,  1  Pet  110  [7  L.  Ed.  73],  it  was  de- 
cided that  in  a  case  where  the  chief  magistrate 
of  a  state  is  sued,  not  by  his  name  as  an  indi- 
vidual, but  by  his  style  of  office,  and  the  claim 
made  upon  him  is  entirely  in  his  official  char- 
acter, the  state  itself  may  be  considered  a  party 
on  the  record.  This  was  a  case  where  the  state 
was  the  defendant  The  practice  where  it  is 
plaintiff  has  been  frequently  adopted  of  suing 
in  the  name  of  the  Governor  in  behalf  of  th<* 
state,  and  was,  indeed,  the  form  originally  used 
and  always  recognized  as  the  suit  of  the  state. 
Thus,  in  the  first  case  to  be  foand  in  our  Re- 
ports in  which  a  salt  was  brought  by  a  state, 
it  was  entitled  and  set  forth  in  the  bill  as  the 
suit  of  'The  State  of  Georgia  by  Edward  Tell- 
fair,  Governor  of  the  Said  State,  Complainant 
V.  Samuel  Brailsford  et  al.'  And  the  second 
case,  which  was  so  early  as  1793,  was  entitled 
and  set  forth  in  the  pleadings  as  the  suit  of 
'His  Excellency,  Edward  Tellfair,  Esq.,  Gov- 
ernor and  Commander  in  Chief  in  and  over  the 
State  of  Georgia,  in  Behalf  of  the  said  State, 
Complainant,  v.  Samuel  Brailsford  et  at.  De- 
fendants.' The  cases  referred  to  leave  no  ques- 
tion open  to  controversy  as  to  the  jurisdiction  of 
the  court  They  show  that  it  has  been  the  es- 
tablished doctrine  upon  this  subject  ever  since 
the  act  of  1789  that  in  all  cases  where  original 
jurisdiction  is  given  by  the  Constitution  this 
court  has  authority  to  exercise  it  without  any 
further  act  of  Congress  to  regulate  its  process 
or  confer  jurisdiction,  and  that  the  court  may 
regulate  and  mold  the  process  it  nses  in  sndi 
manner  as  in  its  judgment  will  best  promote 
the  purposes  of  justice,  and  that  it  has  also 
been  settled  that  where  the  state  is  a  party. 
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plaintiff  or  defendant,  the  Oovemor  lepiesenta 
the  state,  and  the  suit  maj  be  In  form  a  miit 
by  him  as  Governor  in  behalf  of  the  state  where 
the  state  la  plaintiff,  and  he  must  be  snmmon- 
ed  or  notified  as  the  officer  representing  the 
state  wji^re  the  state  is  defendant  We  may 
therefore  dismiss  the  question  of  jnrisdiction 
without  further  comment,  as  it  is  very  clear 
that,  if  the  right  claimed  by  Kentucky  can  be 
enforced  by  judical  process,  the  proceeding  by 
mandamus  is  the  only  mode  in  which  the  object 
can  be  accompliahed."  Kentucky  t.  Dennison, 
24  How.  66-110.  16  tu  Ed.  717. 

Mark  specially  the  latter  part  of  this  quota- 
tion, where  the  court  says,  in  the  case  of  Goy- 
ernor  of  Georgia  t.  Madrazo,  1  Pet  110,  7  £■• 
Ed.  73:  "It  was  decided  that  in  the  case 
where  the  chief  magistrate  of  a  state  is  sued, 
not  by  his  name  as  an  indlTidual,  but  by  his 
style  of  office,  and  the  claim  made  upon  him  is 
entirely  within  his  official  character,  the  state 
itself  may  be  considered  a  party  on  the  record. 
This  was  a  case  where  the  state  was  the  de- 
fendant The  practice  where  it  is  plaintiff  has 
been  frequently  adopted  is  suing  by  tiie  Governor 
in  behalf  of  the  state,  and  was,  indeed,  the  form 
originally  used  and  always  recognized  as  the 
suit  of  the  state."  And  again  the  case  refer- 
red to  leaves  no  question  open  for  controversy 
as  to  the  jurisdiction  of  the  court  They  say 
that  it  has  been  the  established  doctrine  upon 
this  subject  ever  since  the  act  of  17S9  that  in 
all  cases  where  the  original  jurisdiction  has  been 
given  by  the  Constitution  the  court  has  author- 
ity to  exercise  it  without  any  further  act  of 
Congress  to  regulate  its  process  or  confer  ja> 
risdiction,  and  that  the  court  may  regulate  and 
mold  the  process  it  uses  in  such  manner  as  in 
its  judgment  will  best  promote  the  ends  of 
justice,  and  that  it  has  also  been  settled  that 
where  the  state  is  a  party,  plaintiff  or  defend- 
ant the  Governor  represents  the  state,  and  the 
suit  may  be  in  form  a  suit  by  him  as  Governor 
in  behalf  of  the  state  where  the'  state  is  plain- 
tiff, and.he  must  be  summoned  or  notified  as  the 
officer  representing  the  state  where  the  state  is 
defendant  In  both  of  these  cases  it  is  perfectly 
obvious  that  the  suits  were  brought  by  the  Gov- 
ernor for  and  on  behalf  of  the  state,  and  were 
maintained,  not  because  of  any  statute  of  Texas 
or  Kentucky,  but  because  of  the  inherent  power 
which  the  Governor  had  as  an  incident  to  his 
office  as  the  supreme  executive  of  the  state  "to 
see  that  the  laws  were  faithfully  executed"  and 
that  the  rights  and  interests  of  the  state  should 
be  protected.  It  is  therefore  a  vain  attempt  to 
explain  the  right  of  the  Governor  of  this  state 
to  8ue_in  a  foreign  jurisdiction  on  the  theory 
that  it  rests  exclusively  on  section  2167  of  the 
ReTised  Code  of  1S92. 

How  is  it  as  to  the  power  of  the  Governor  to 
sue  on  behalf  of  the  state,  in  the  state?  This 
power  rests  directly  upon  the  language  of  the 
Constitution  that  tiie  Governor  "shall  see  that 
the  laws  are  faithfully  executed."  Every  one  of 
the  provisions  of  section  2156  of  the  Code  are 
■  mere  efforts  to  define  what  is  meant  by  this  clause 
of  the  Constitution.  They  were  wholly  unneces- 
sary, and  it  surely  is  clear  that  if  this  attempt- 
ed definition  has  failed  to  enumerate  all  the  in- 


stances In  which  the  Governor,  in  the  execution 
of  his  duty  to  see  that  the  laws  are  faithfully 
executed,  may  institute  a  suit  snch  legislative 
omission  does  not  abridge  his  constitutional 
power.  Suppose,  for  example,  section  2156  had 
never  been  passed.  Will  any  one  be  so  bold  as 
to  maintain  that  the  Governor  oonid  not  have 
done  evei7  single  thing  named  in  this  section  by 
authority  of  this  constitutional  power  "to  see 
that  the  laws  are  faithfully  executed"?  And, 
If  so,  can  any  one  fail  to  see  that  the  basis 
of  his  power  is  constitutional,  and  not  legisla- 
tive— directiy  traceable  to  the  clause  we  have 
considered,  and  not  to  the  superfluous  provisions 
of  section  2156?  Great  stress  is  laid,  in  this  con- 
nection, upon  the  perfectiy  familiar  proposition, 
which  does  not  need  the  citation  of  a  single  an- 
thority,  that  ordinarily  the  Attorney  General, 
the  law  officer  of  the  state,  should  bring  suits 
for  the  state.  Where  did  the  Attorney  General 
get  his  jrawer  to  sue  for  the  state?  There  it 
not  a  statute  authorising  him  to  bring  this  suit 
not  one.  On  the  contrary,  it  is  settied  by  a 
thousand  decisions  that  the  powers  of  the  Attor- 
ney General  are  those  he  had  at  common  law 
(People  T.  Miner,  2  VaxM.  N.  T.  307),  and  that 
the  right  of  the  Attorney  General  to  bring 
suits  where  the  act  to  be  restrained  is  detri- 
mental to  the  public  interest  is  inherent  in  the 
nature  of  his  office  (3  A.  &  B.  Ency.  of  Law 
[2  Ed.]  p.  483,  with  the  authorities  in  the  notes, 
where  the  explicit  language  is  used  that  this 
power  "exists  from  the  nature  of  the  office,  in 
.the  absence  of  express  constitutional  and  stat- 
utory powers  conferred").  I  emphasize  this  lat- 
ter clause,  and  not  aji  authority  can  be  produced 
to  the  contrary  of  the  declaration  of  this  estal>- 
lished  text  If,  therefore,  the  Attorney  General, 
the  mere  law  officer  of  the  state,  gets  his  power 
to  bring  suit  for  and  on  behalf  of  the  state 
from  the  nature  of  his  office  as  defined  by  the 
common  law,  without  even  a  constitutional  or 
statutory  provision  on  the  subject  what  must 
be  thought  of  the  contention  that  the  Governor, 
the  chief  executive  of  the  state,  charged  express- 
ly by  the  Constitution  with  the  duty  of  seeing 
the  laws  faithfully  executed,  does  not  have  the 
right  under  this  provision  and  from  the  nature 
of  his  office  to  even  begin  a  suit  to  restrain  the 
execution  of  a  contract  highly  detrimental  to 
the  interests  of  the  public  and  badly  subversive 
of  the  public  policy  of  the  state?  I  believe  I 
can  safely  afford  to  leave  the  answer  to  thia  ■ 
proposition  to  be  made  by  the  able  and  splendid 
bar  of  this  commonwealth.  Let  it  be  noted  that 
all  the  Governor  claims  the  right  to  do  is  to 
simply  institute  the  suit  He  trenches  on  no 
judicial  orerogative  in  doing  that  The  decision 
of  the  case  is  made  by  the  courts,  and  not  by 
the  Governor.  He  simply  invokes,  as  he  has 
the  right  to  do,  the  judgment  of  the  court  as 
to  the  legality  of  the  contract  in  protection  of 
the  interests  of  the  i>eople  of  the  commonwealth. 
Now,  what  authorities  are  cited  by  the  ma- 
jority of  the  court  besides  those  referring  to 
suits  by  the  Governor  in  a  foreign  jurisdiction? 
They  are,  one  and  all,  without  exception,  cases 
which  lay  down  the  familiar  proposition  that  or- 
dinarily the  Attorney  General,  as  the  law  of- 
ficer of  the  state,  has  the  right  to  sue  for  the 
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■tate.  BouM  cases  are  referred  to  which  deal 
with  the  right  of  the  Governor  to  employ  ad- 
ditional counsel,  not  the  right  to  bring  snit  him- 
self. The  Compton  Case,  38  Ark.  602,  is  a  type 
of  this  class,  which  merely  holds  that,  without 
an  act  of  the  Legislature,  the  Governor  could 
not  "so  employ  counsel  as  to  give  counsel  a  lien 
on  the  judgment  recovered  for  the  fee  in  the 
case."  That  is  the  entire  holding.  Perhaps 
the  chief  authority  relied  upon  by  learned  conn- 
sel  for  appellant  to  maintain  the  remarkable 
proposition  that  the  Governor  has  no  power  to 
initiate  litigation  in  the  name  of  the  state,  al- 
though the  state's  vital  interests  may  be  con- 
cerned, is  the  case  of  State  of  Oregon  ex  reL 
Taylor  v.  Lord  (Or.)  48  Pac.  471,  31  L.  R.  A, 
473.  Let  ns  see  what,  precisely,  this  case  was. 
It  was  K  suit  to  enjoin  William  P.  Taylor,  H. 
B.  Kincaid,  and  Phil  Metschan,  in  their  capac- 
ity as  a  state  board  of  commissioners  of  public 
buildings,  from  carrying  into  effect  certain  acts, 
not  of  any  board  of  control,  but  of  the  legis- 
lative Assembly,  providing  for  the  construc- 
tion of  a  branch  asylum  in  the  eastern  part  of 
the  state,  and  away  from  the  state  capital,  be- 
cause of  the  alleged  unconstitutionality  of  that 
t>art  of  the  act  seeking  to  locate  such  asylom 
away  from  the  capital.  Now  the  first  thing  to  be 
noted  about  this  case  is  that  the  court  expressly 
held  (at  page  483  of  31  L.  B.  A.,  page  481  of 
43  Pac.)  that  there  was  veiy  serious  doubt  about 
the  unconstitutionality  of  the  legislative  act  in 
locating  the  branch  asylum  away  from  the  cap- 
ital, and  the  court  held  that  because  of  such 
serious  doubt  of  its  unconstitutionality  it  would 
not  assume  the  power  to  question  the  legality  of 
the  act  In  other  words,  the  court  did  not  deem 
the  act  unconstitutional ;  for,  if  it  had  serious 
doubt  of  its  unconstitutionality,  it  was  its  duty 
to  maintain  this  act  But  as  to  the  parties  to 
this  suit — the  precise  point  in  issue — ^what  is 
the  fact?  The  relator  was  W.  P.  Taylor,  a  mere 
private  citizen,  who  brought  the  complaint  on 
the  ground  that  he  was  a  resident  taxpayer. 
Now  what,  precisely,  did  the  court  decide  in 
this  much  relied  on  case.  Why,  as  to  the  re- 
lator's position,  quoting  from  the  syllabus: 
"(1)  A  private  individual  cannot  have  public 
officers  enjoined  from  using  public  funds  unless 
some  civil  or  property  rights  are  being  invaded. 
(2)  In  all  cases  of  purely  public  concern  affect- 
ing the  welfare  of  the  whole  people  or  the  state 
'  at  large  the  action  of  the  court  can  be  invoked 
only  by  such  executive  officers  of  the  state  as 
are  by  law  intrusted  with  the  discharge  of  such 
duties."  And,  that  the  syllabus  is  correct,  let 
as  quote  from  the  opinion:  "We  have  here  to 
deal  with  matters  not  political,  but  with  matters 
public!  juris,  and  with  the  acte  of  public  officers 
touching  the  administration  of  public  funds, 
and  affecting  the  whole  people,  or  the  state  at 
large.  And  the  question  comes  to  this :  Wheth- 
er the  Governor,  the  executive  officer  of  the 
state,  can  be  enjoined  while  in  the  discharge 
of  official  duties.  We  speak  of  the  Governor,  as 
it  is,  in  effect,  the  act  of  the  Governor  which 
this  proofing  is  intended  to  interdict  Tme, 
the  act  providing  for  the  construction  of  a 
branch    asylum    at    Union    and    appropriating 


funds  therefor  has  empowered  the  board  of  com- 
missioners, of  public  buildings  of  the  state  of 
Oregon,  consisting  of  the  Ctovemor,  Secretary 
of  State,  and  Treasurer,  to  superintend  the  con- 
struction thereof;  but,  in  the  absence  of  such 
a  commission,  it  would  be  the  duty  of  the  Gov- 
ernor to  see  that  the  law  was  carried  into  effect. 
It  is  the  duty  of  the  Governor  'to  see  that  all 
laws  are  faithfully  executed,'  and  it  is  nov 
proposed  to  execute  this  law.  The  jndicial  de- 
partment is  called  upon  to  prevent  its  execu- 
tion. Is  it  competent  for  it  to  interpose  in 
this  proceeding  and  restrain  the  executive  de 
partment  of  the  state?"  From  which  it  appears 
that  the  court  dealt  with  the  injunction  in  that 
case  as  being  directed  against  the  Govctuot  as 
the  chief  magistrate  of  the  state,  and  held  veiy 
properly  that  it  could  not  be  maintained.  It 
goes  without  saying  that  the  difference  betweei 
mainteining  a  bill  of  injunction  against  the 
Governor^  the  supreme  executive  of  the  state, 
charged  by  the  Constitution  with  the  dnty  of 
seeing  that  the  laws  shall  be  faithfully  executed, 
and  a  bill  of  injunction  against  the  board  of 
control,  a  mere  subordinate  agency,  with  special, 
limited  powers,  is  as  broad  as  the  distance  from 
the  nordi  to  the  south  pole.  But  again,  let  it  be 
strictly  noted  Lord  was  practically  the  sole  de- 
fendant in  the  cause,  and  the  complainant  was 
a  mere  private  citizen,  W.  P.  Taylor,  and  we 
come  now  to  the  precise  holding  of  the  coort 
which  was  that,  inasmuch  as  the  matters  in- 
volved concerned  the  whole  people  of  the  state, 
a  bill  on  behalf  of  the  people  of  the  whole  state 
could  not  be  brought  by  a  private  citizen,  but 
should  have  been  brought  by  the  Attorney  Gen- 
eral. 

To  show  that  the  whole  scope  of  the  opinion 
as  to  the  form  in  which  the  action  was  brought 
was  simply  a  decision,  first,  that  the  chief  exec- 
utive could  not  be  enjoined,  and,  second,  that  as 
between  a  private  citizen  and  the  Attorney 
General  the  Attorney  General  was  the  person  to 
bring  the  suit,  where  is  there,  in  this  case,  the 
slightest  discussion  of  the  right  of  the  Governor 
to  bring  4  suit  on  behalf  of  the  state  under  cir- 
cumstances such  as  confront  ns  in  this  canse? 
It  must  be  rememl>ered  that  the  Attorney  Gen- 
eral, in  this  case,  as  shown  by  the  bill,  voted  for 
this  lease,  and  that,  as  stated  at  the  bar,  he 
was  requested  by  the  Grovemor  to  bring  this  snit, 
and  declined  to  do  so  upon  the  ground  of  his 
peculiar  situation  in  the  case.  What  sort  of 
an  attitude  would  the  Attorney  General  have 
been  in  if  he  had  filed  this  bill  as  complainant 
against  the  board  of  control  as  defendant,  when 
the  record  shows  him  to  be  voting  for  the  con- 
tract and  affirming  its  legality  by  his  opinion? 
For  it  must  be  kept  steadily  in  mind  in  this  dis- 
cussion that  the  opinion  of  the  majority  of  the 
court  goes  to  the  whole  length  of  maintaining^ 
to  me,  the  extraordinary  position  that  under  no 
circumstances  whatever  that  can  possibly  exist, 
not  even  in  a  case  like  this,  where  the  Attorney 
General  has,  as  stated  at  the  bar,  positively  re- 
fused to  bring  snit,  can  the  Governor,  for  the 
state,  in  any  way,  in  any  court,  initiate  litiga- 
tion which  will  protect  the  state  against  the 
enforcement  of  a  contract  plainly  and  psJjjably 
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violative  of  the  OoiutitatioB  and  tlw  laws.  It 
is  said  by  the  mlijority  that  tliis  is  a  "hiatna" 
in  the  la^Ti  which  ttie  Legislature  must  sapply. 
Is  it  possible  tliat  any  more  need  be  said  to  show 
the  utterly  indefensible  position  of  the  appel- 
lants in  resi>ect  to  this  piopositionT  For  the 
nece8sai7  result  must  be.  if  their  view  be  sound 
— there  can  be  no  escape  from  it — that,  al- 
though the  board  of  control  might  make  sudi  a 
contract,  that  was  so  plainly  and  outrageously 
violative  .of  the  Constitution  of  the  state  and  of 
the  laws  of  the  state  that  any  and  every  person 
would  at  once  so  proclaim  it,  nevertheless  the 
■tate  would  be  absolutely  impotent  to  prevent 
the  enforcement  of  such  contract,  provided  only 
that  the  Attorney  General  refused  to  bring  the 
anit.  I  say,  without  the  least  hesitation,  that 
snch  a  conclusion  is  utterly  illogical,  and  is  not 
snstained  by  a  single  authority  in  the  United 
States,  as  I  shall  now  proceed  to  show. 

So  tiiie  i«  it  that  the  Attorney  Qeneral  derives 
his  powers,  not  from  any  statute,  but  from  the 
inherent  nature  of  his  office,  that  it  was  express- 
ly decided  in  People  v.  Miner,  supra,  "that  a 
grant  by  statute  of  certain  powers,  would  not 
operate  to  deprive  the  Attorney  General  of  those 
belonging  to  the  office  at  common  law,  unless 
the  statute  either  expressly  or  by  reasonable 
intendment  forbade  the  exercise  of  powers  other 
than  those  expressly  conferred."  And  so  exactly 
is  McQuesten  v.  Atty.  Gen.,  72  N.  E.  965,  a  very 
recent  Massachusetts  case.  If  this  is  true  of  the 
Attorney  General's  powers,  how  much  stronger 
is  the  case  as  to  the  Governor's  powers,  which 
rest  upon  the  constitutional  provision  referred 
to,  beyond  the  reach  of  legislative  diminution. 
Throckmorton's  Case,  98  TJ.  S.  70,  25  L.  Ed. 
93,  80  confidently  relied  on,  decides  nothing  in 
the  world  except  (for  every  decision  is  limited 
by  the  facts  of  the  case)  that  the  Attorney  Gen- 
eral of  the  United  States  is  the  proper  party  to 
bring  an  action  where  the  validity  of  a  patent 
issned  by.  the  government  Is  involved,  and  not 
local  district  attorneys  charged  only  with  the  or- 
dinary duties  of  those  offices ;  and  the  reason  for 
this  decision  is  plainly  set  forth  in  8  A.  &  B. 
Ency.  of  Law,  at  page  477,  where  the  authori^ 
and  powers  of  the  Attorneys  General  of  the 
United  States  are  classified.  See  6  Opinions  of 
the  Attorneys  General,  S3S,  in  which,  amongst 
other  po^rers,  it  is  said :  "He  directs  and  prose- 
cutes appeals  in  the  great  questions  of  land 
titles,  which  involve  the  proprietorship  of  all 
the  soil  in  the  successive  increments  of  territory 
acquired  by  the  United  States."  Of  course, 
where  the  great  questions  of  title  to  the  propri- 
etorship of  the  soil  of  the  United  States  are  in- 
volved, in  the  construction  of  a  patent  from  the 
government,  the  Attorney  General  and  not  a 
mere  district  atomey,  appearing  in  the  usual 
suits  Incident  to  his  local  office,  is  the  proper 
person  to  appear.  That  is  all,  absolutely  all, 
decided  by  the  Throckmorton  Case.  There  is  not 
a  hint  or  suggestion  in  the  Throckmorton  Case 
about  the  power  of  the  Governor  to  sue  for  hia 
state. 

But  It  would  be  very  naturally  and  properly 
asked,  are  there  no  decisions,  have  there  been 
no  adjudications,-  on  the  precise  point  here  in- 
volved, to  wit,  whether  the  Governor  of  a  state 


has  the  right  simply  to  institute  a  suit  on  be- 
half of  the  state  where  great  public  interests 
are  involved,  and  where  the  Attorney  General, 
as  stated  at  the  bar,  refuses  to  sue?  There  are 
many  such  cases,  some  of  which  I  shall  now  con- 
sider, and  I  affirm,  without  the  slightest  fear 
of  contradiction,  that  not  one  single  authority 
in  the  United  States,  either  federal  or  state,  can 
be  produced  denying  this  power.  Are  there  any 
affirming  the  power?  Many.  In  14  A.  &  E. 
Ency.  of  liaw,  recognized  as  a  standard  author- 
ity everywhere,  at  page  1100,  it  is  said  (para- 
graph 2,  "Litigation") :  "The  Governor,  as 
the  special  guardian  of  the  state's  interests,  is 
the  proper  party  to  initiate  necessary  litigation. 
His  riglit  to  do  so  is  a  part  of  bis  general  power 
of  sui>ervision  over  the  property  and  welfare  of 
the  state."  Note,  supervison,  not  only  over  the 
property,  but  "over  the  welfare,  of  the  state." 
Again:  "Where  the  Governor  brings  a  suit  in 
behalf  of  the  state  in  his  official  title,  the  state, 
and  not  the-  Governor  individually,  is  the  real 
litigant"  Again:  "The  Governor  is  the  prop- 
er relator  in  a  proceeding  to  compel,  by  manda- 
mus, the  Secretary  of  State  to  seal  and  counter- 
sign a  commission  which  the  former  has  issued." 
Again:  "The  Governor  is  the  proper  party  to 
I)erfect  an  appeal  in  behalf  of  the  state,  espe- 
cially where  the  Attorney  General  is  absent 
from  the  state."  Is  absence  from  the  state  any 
greater — is  it  as  great — a  necessity  for  the  ac- 
tion of  jthe  Governor  in  bringing  a  suit,  as  the 
positive  refusal,  as  stated  at  the  bar  to  be  the 
case  here,  of  the  Attorney  General,  in  the  state, 
to  institute  the  suit?  Every  one  of  these  prop- 
ositions is  supported  by  authority. 

In  Alexander  v.  State,  56  Ga.  478,  the  suit 
was  brought  by  the  Governor  for  the  state,  and 
the  point  was  made  by  demurrer  to  the  declara- 
tion that  the  Governor  had  no  authority  to  in- 
stitute suit  in  behalf  of  the  state,  and  what  did 
the  court  say  in  response  to  this  contention? 
This :  "The  demurrer  to  the  plaintiff's  declara- 
tion on  the  ground  that  the  (governor  had  no 
authority  to  institute  suit  in  behalf  of  the 
state  was  properly  overruled.  The  contention 
of  the  plaintiff  was  not  objected  to  until  after 
the  defendant  had  pleaded  to  the  merits  of  the 
action,  and.  if  good,  should  have  been  taken  ad- 
vantage of  at  the  first  term  by  plea  in  abate- 
ment. But  we  do  not  think  the  objection  would 
have  been  good  at  any  time.  The  Governor 
had  the  power  and  authority  to  institute  suit 
against  the  defendant  under  the  general  power 
granted  by  the  general  supervision  over  all  prop- 
erty of  the  state,  witii  power  to  make  all  neces- 
ary  regulations  for  the  protection  thereof,  if 
not  otiierwise  provided  for,  and  to  engage  the 
services  of  any  competent  person  in  the  dis- 
charge of  any  duties  required  by  the  laws  and 
essential  to  the  interests  of  the  state,  or  neces- 
sary in  an  emergency  to  preserve  the  property 
or  funds  of  the  state."  This  decision  then  cites 
Code  Ga.  1873,  {{  61-74.  But  a  reading  of 
those  provisions  and  of  the  (Constitution  of 
(Georgia,  which  has,  like  our  own,  a  provision 
that  the  (Governor  shall  see  that  the  laws  are 
faithfully  executed,  would  show  that,  it  the 
provisions  of  the  statute  had  not  l>een  passed, 
the  Governor  had  by  the  Cionstitution  the  same 
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general  jwwer  of  mipervision  over  tbe  ptopeitr 
and,  as  stated,  the  "welfare  of  the  state."  Here 
is  one  square  decision  in  affirmance  of  the  power 
by  a  unanimous  court,  and  one  of  the  ablest  in 
the  Union. 

In  Governor  v.  Allen,  8  Humph.  (Tenn.)  176, 
the  suit  was  in  the  name  of  "A.  V.  Brown, 
Governor  of  Tennessee."  There  was  a  demur- 
rer to  the  declaration,  which  was  sustained  in 
the  coart  below,  and  judtnnent  given  for  the  de- 
fendant The  bond  in  the  case  was  made  pay- 
able to  the  Governor,  and,  because  there  was 
no  statute  authorizing  such  bond,  it  was  said 
the  Governor  could  not  sue  for  the  state.  What 
did  the  court  say,  at  page  181?  That  "the  Gov- 
ernor of  this  state  is  the  executive  of  it  It  is 
one  of  his  duties,  among  many  others,  to  see 
that  the  laws  of  the  state  are  executed  and  obey- 
ed. This  is  a  great  and  fnndamental  duty. 
Without  the  proper  observance  of  it  society 
might,  and  would  necessarily,  be  greatly  dis- 
tracted ;  and  the  proper  security  Of  life,  liberty, 
and  property  seriously  endangered.  For  the 
purpose  of  enforcing  the  execution  of  the  laws 
and  the  protection  of  the  state  from  rebellion 
and  invasion,  he  is  the  commander  of  the  forces 
of  the  state.  To  hold  that  there  can  be  an  in- 
terregnum in  this  office  would  be  to  hold  to  the 
temporary  anarchy  of  the  state,  and  in  order 
to  hold  that  there  is  no  such  interregnum 
we  must  hold  that  the  Ctovemor  as  such  never 
dies.  To  do  this  he  must  be  the  corporation 
sole,  with  succession  in  office.  Such  we  think 
he  is,  and  constituted  so  by  the  organization  of 
our  state  government  and  not  by  any  particular 
statute  or  statutes."  Here,  again,  is  a  second 
decision  squarely  affirming  the  power  of  the 
Governor  to  sue,  and  resting  it  not  on  "any 
particiilar  statute  or  statutes,"  but  upon  the 
constitutional  power  and  duty  conferred  ui>on 
him  of  "seeing  that  the  laws  are  faithfully  exe- 
cuted and  obeyed." 

In  22  La.  Ann.  602,  State  of  Louisiana  on 
the  Relation  of  Francis  C.  Mahan  v.  Dubuclet 
the  suit  was  a  mandamus  by  a  state  tax  collect- 
or against  the  State  Treasurer,  and  the  court 
below  directed  a  mandamus  to  issue.  Afterward 
the  Attorney  General  left  the  state  and  was 
not  made  a  party  to  the  bill,  the  Governor  of 
the  state  interfered  in  his  own  name  for  the 
state,  and  prosecuted  the  appeal,  and  a  motion 
was  made  to  dismiss  the  appeal  on  the  ground 
that  a  Governor  of  a  state  was  without  iwwer 
to  prosecute.  The  court  said:  "The  appeal 
was  taken  by  the  Governor  of  the  state,  who 
it  is  alleged  is  without  power  to  prosecute  this 
appeal.  Jt  is  shown  that  at  the  time  the  appeal 
was  taken  the  Attorney  General  was  absent 
from  the  state.  This  ground  is  untenable,  the 
Governor  being  the  proper  representative  of 
the  statp  and  bound  to  protect  her  interests." 
In  State  of  Louisiana  on  the  Relation  of  Jacob 
Strauss  v.  Dubuclet  25  La.  Ann.  161,  it  ap- 
peared that  a  judgment  was  rendered  in  favor 
of  Jacob  Strauss  and  two  appeals  were  taken ; 
one  by  the  Attorney  General,  and  one  by  special 
counsel  appointed  by  the  Governor.  A  motion 
was  made  to  dismiss  the  Governor's  appeal  on 
the  grounds:  First,  that  an  appeal  having 
been  taken  by  the  Attorney  General,  no  other 


appeal  could  be  taken  pending  the  first  appeal, 
and  the  appeal  on  the  part  of  the  Governor  was 
void  for  want  of  jurisdiction ;  second  (and  let 
this  second  ground  be  especially  noted),  that 
no  person  is  authorized  t»  appeal  on  behalf  of 
the  state,  except  in  cases  where  the  Attorney 
General  is  unable  or  unwilling  to  act  This  last 
is  our  precise  case  here ;  the  Attorney  General 
being,  as  was  stated  at  the  bar,  unwilling  to  act 
The  court  says :  "Where  there  Is  a  doubt  as  to 
the  jurisdiction  of  the  court  we  would  maintain 
our  jurisdiction  in  a  case  in  which  the  whole 
people  of  the  state  are  interested,  and  if  this 
were  necessary  in  order  to  protect  them  from 
what  may  be  a  fictitious  claim  upon  the  common 
treasury.  But  in  this  case  we  are  not  called 
upon  to  do  so.  The  law,  as  well  as  the  spirit 
of  the  law,  gives  us  the  required  Jurisdiction. 
First  It  does  not  follow  that  because  the  state 
has  appealed  through  the  Attorney  General,  she 
cannot  appeal  through  the  Governor  aa  well. 
He  clearly  has  the  right  to  appeal  on  behalf  of 
the  state,  and  this  right  cannot  be  taken  away 
from  him,  simply  because  another  officer  of  th» 
government  has  been  before  him,  when  he  takes 
the  appeal  within  the  delays  required  by  law. 
In  this  case  the  api>eal  was  taken  in  ample  time. 
Second.  It  is  not  legally  correct  to  say  that 
no  person  U  authorized  to  appeal  on  behalf  of 
the  state,  except  in  cases  where  the  Attorney 
General  is  unable  or  unwilling  to  act  The 
prohibition  is  limited  to  the  employment  of 
counsel  other  than  the  Attorney  General  by  the 
Treasurer  and  Auditor,  and  does  not  exclude 
the  Governor  from  doing  so."  What  now,  is 
here  decided?  That  it  is  a  complete  non  sequitnr 
to  say  that,  because  the  Attorney  General  may 
appeal,  the  Governor  is  thereby  debarred  from 
appealing ;  and  yet  that  is  practically  the  argu- 
ment for  the  appellant  And,  second,  that  it  is 
not  sound  law  to  hold  that  no  person  is  author- 
ized to  appeal  on  behalf  of  the  state,  except  in 
those  cases  where  the  Attorney  General  is  un- 
able or  unwilling  to  act  In  other  words,  tfaer^ 
may  be  cases  in  which  the  Governor  may  sue  or 
appeal  on  behalf  of  the  state,  even  though  the 
Attorney  General  is  able  or  willing  to  act 
There  is  no  need  to  go  that  far  in  this  case. 
since  the  Attorney  General  has,  as  was  stated 
at  the  bar,  expressly  refused  to  act  Here,  now. 
are  two  express  decisions  in  two  different  cases, 
expressly  putting  the  right  of  the  Governor  to 
appeal  on  the  power  incident  to  his  office  as 
chief  executive  and  his  duty  "to  see  that  the 
laws  are  faithfully  executed." 

But  the  majority  say  that  these  two  cases 
which  involve  that  precise  question  are  modi- 
fied by  a  third  and  diflFerent  case,  State  of 
Louisiana  on  the  Relation  of  Albert  Baldwin 
V.  Dubuclet  State  Treasurer,  in  27  La,  Ann. 
29.  What  are  the  facts  in  this  last  case?  There 
was  a  mandamus  proceeding,  and  after  decision 
in  the  court  below  an  appeal  was  taken  by  the 
Attorney  General,  made  returnable  at  the  session 
of  the  Supreme  Court  to  be  held  at  New  Orleans, 
on  the  first  Monday  of  November,  1874,  Be- 
fore the  return  day,  on  July  20,  1874,  the  plain- 
tiCC  procured  the  consent  of  the  Governor  for 
the  transfer  of  the  case  to  Monroe,  La,,  and 
for  trial  there  at  an  earlier  term,  and  the  Gov- 
ernor, acting  under  the  provisions  of  Act  No. 
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21,  p.  61,  of  the  Act!  of  1872,  employed  mn  at- 
torn^ to  take  chaige  of  the  defenae.  The  At- 
tomey  CSeneral  objected  to  the  trial  of  the  case, 
except  at  New  Orleans  and  at  the  time  set  for 
the  original  appeal.  He  denied  tlie  authority 
of  the  Governor  to  give  consent  for  the  transfer 
of  the  case,  and  denied  his  authority  to  apiwint 
coansel  to  assist  or  supersede  him  in  the  man- 
agement of  the  case.  Here  was  a  case,  let  it  be 
specially  noted,  in  which  the  Attorney  General 
was  present  in  the  state,  took  the  appeal,  and 
was  prosecuting  the  case,  wholly  nnlike  the  case 
at  bar  in  this  respect  What  were  the  pro- 
visions of  the  act?  It  provided  that  the  Govern- 
or "has  the  right,  in  case  of  the  absence,  death, 
resignation  or  inability  to  act,  in  any  particular 
case,  of  the  Attorney  General,  or  proper  district 
attorney,  or  where  either  of  them  may  be  di- 
rectly interested,  to  designate  an  attorney  for 
such  case  to  act  in  behalf  of  the  state  for  the 
protection  of  the  pnblic  interest"  And  what 
was  the  decision  of  a  majority  of  the  conrt? 
Nothing  in  the  world  except  that  under  that 
statute,  since  the  Attorney  General  was  not 
interested,  nor  absent,  nor  refusing  to  discharge 
his  dnties,  bat  had  taken  the  appeal,  and  was 
faithfully  prosecuting  the  appeal,  therefore  the 
Governor  could  not  look  to  that  particular  stat- 
ute for  authority  to  employ  counsel.  There  is 
not  the  remotest  hint  in  the  case  that,  if  the 
Attorney  General  had  been  interested  or  tiad 
refused  to  act  the  Governor  could  not  have 
merely  employed  assistant  coansel.  The  whole 
case  plainly  went  on  the  bald  fact  that  since 

none  of  the  conditions  named  In  the  statute 

interest  on  the  part  of  the  Attorney  General, 
etc. — existed,  therefore  the  Governor  could  not 
under  the  statute  (since  the  state  was  thorough- 
ly represented  by  the  Attorney  General,  who 
was  faithfully  prosecating  the  suit),  employ  as- 
sistant counsel.  Here  the  suit  is  not  being 
prosecuted  by  the  Attorney  General.  He  re- 
fused, as  stated  at  the  bar,  to  prosecute,  and, 
as  I  have  said,  in  my  judgment  properly;  and 
here  there  is  no  statute  such  as  existed  in 
Louisiana.  How  it  is  possible  to  find  any  com- 
fort for  the  contention  of  my  Brethren  in  a  case 
whose  facts  are  such  as  are  the  facts  in  this  case 
in  27  La.  Ann.,  it  passes  my  ability  to  see.  But 
this  is  not  all  about  this  case.  There  was  a 
dissenting  opinion  in  that  case,  by  Chief  Jus- 
tice Ludeling,  and  he  held  that  even  in  that 
state  of  case,  since  it  was  made  "the  duty  of  the 
chief  executive  of  the  state  to  see  that  the  laws 
were  faithfully  executed,"  the  Governor  had  the 
power,  even  under  that  statute,  to  transfer  that 
case  and  employ  additional  counsel.  The  case 
is  of  no  value  whatever  in  the  solution  of  the 
point  whether  the  Governor  has  the  power  to 
sue,  in  the  absence  of  a  statute  such  as  existed 
in  Louisiana,  and  where  the  Attorney  General, 
as  stated  at  the  bar  was  the  case  here,  express- 
ly refused  to  sue,  and  where,  unless  the  Govern- 
or has  the  power  to  protect  the  interests  of  the 
entire  commonwealth  from  the  enforcement  of 
a  contract  violating  the  Constitution  and  laws, 
the  sovereign  state  of  Mississippi  is  t}ound  in 
helpless  fetters  and  must  submit  to  the  execu- 
tion of  sach  a  contract 

How,  then,  stands  the  case  as  to  this  precise 
point   whether    the    Governor    has    the   power 


to  sue  when  the  Attorney  General,  as  was  stated 
at  the  bar  was  the  case  here,  refuses  to  act  for 
the  state?  I  have  produced  five  authorities: 
First,  the  general  statement  of  the  text  of  the 
Encydopsedia  of  Law ;  second,  the  case  from 
Georgia,  supra ;  third,  the  case  from  Tennessee, 
snpra;  fourth,  the  case  of  27  La.  Ann.,  supra; 
and  fifth,  the  case  in  25  La.  Ann. — all  holding 
without  a  dissenting  voice  that  the  Governor 
has  the  power  to  institute  a  suit  for  and  on 
behalf  of  the  state,  where  the  interests  of  the 
entire  people  are  concerned  and  the  Attorney 
General  is  unable  or  (as  was  stated  at  the  bar 
was  the  case  here)  refuses  to  act  by  virtue 
expressly  of  the  power  and  duty  conferred  upon 
him  by  the  Constitution,  "to  see  that  the  laws 
are  faithfully  executed,"  and  that  this  power 
rests  on  the  Constitation,  without  reference  to 
any  particular  statute  or  statutes,  inherent  as 
a  necessary  incident  to  the  essential  nature  and 
character  of  his  ofBce  as  the  supreme  executive 
of  the  state.  These  cases  seem  hardly  to  have 
been  paid  "the  cold  respect  of  a  passing  glance" 
by  my  Brethren.  Observations  are  made  about 
the  great  danger  the  state  would  be  in  if  the 
power  of  the  Governor  to  sue  should  be  upheld. 
How  any  danger  to  the  state  could  possibly  b« 
greater  than  the  danger  which  arises  from  an 
announcement  of  the  law  that  although  grave 
and  paramount  pnblic  interests  affecting  the  peo- 
ple of  the  entire  commonwealth  are  involved  in  a 
suit  brought  to  test  the  legality  of  a  contract,  and 
although  the  Attorney  General  of  the  stete, 
present  in  the  state,  expressly  refuses  (as  was 
stated  at  the  bar  to  be  the  case  here)  to  bring 
the  suit,  nevertheless  the  Governor  of  the  state, 
ita  chief  executive,  cannot  even  initiate  a  suit 
for  the  purpose  of  having  the  illegal  and  un- 
constitutional contract  delivered  up  and  cancel- 
ed, passes  all  understanding.  What  possible  harm 
could  accrue  from  maintaining  the  power  of  the 
Governor  to  sue?  la  a  mere  institution  of  a 
suit  a  thing  big  with  such  dire  and  dreadful 
results?  What  happens  after  the  suit  is  insti- 
tuted? Who  decides  it?  Does  not  the  judicial 
department  of  the  government?  Does  not  this 
court  the  last  and  highest  interpreter  of  the 
laws  and  Constitution,  ultimately  settle  the 
matter,  and  cannot  this  court  be  trusted  to 
decide  that  matter  right?  If  the  construction 
of  the  contract  is  not  such  as  the  Governor  has 
put  upon  it  cannot  this  court  so  declare,  and 
decide  the  case  against  the  Governor,  represent- 
ing the  state?  If  the  construction  which  he 
maintains  is  correct,  is  it  not  the  duty  of  the 
court  to  pass  upon  the  contract,  to  consider  it, 
to  pat  at  rest  finally  and  authoritatively  ttiis 
much-vexed  and  all-Important  question  as  to  the 
right  of  the  board  of  control,  within  Its  author- 
ity under  the  Constitution  and  the  laws,  to 
execute  such  a  contract?  I  see  no  danger  to 
arise  from  entertaining  jurisdiction  and  pro- 
nouncing the  judgment  of  the  law  as  to  the 
legality  of  the  contract  I  see  not  only  a  future 
peril  menaced  by  the  opposite  construction, 
but  a  present  dire  result  to  wit  the  denial 
of  any  remedy  to  the  statn  to  restrain  the  exe- 
cution of  an  illegal  contract  The  one  is  fanci- 
ful. No  Governor  could  by  merely  instituting 
a  suit,  with  the  decision  of  which  he  has  nothing 
to  do,  in  any  way  affect  the  interesta  of  the  state 
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Injariously.    The  other  U  a  real,  tangible,  al- 
ready present  public  calamity. 

Since  writing  the  above  one  of  the  learned 
Judges  of  the  Supreme  Court  of  Florida  called 
my  attention  to  a  case  precisely  in  point  and* 
squarely  upholding  the  power  of  the  GoTemor 
to  institute  this  suit  The  case  is  State  ex  rel. 
Francis  P.  Fleming,  Governor,  v.  John  li.  Craw- 
ford, Secretary  of  State,  28  Fla.  441,  10  South. 
118,  14  li.  E.  A.  253.  The  facta  are  these: 
The  Governor  appointed  Robt.  H.  M.  David- 
son United  States  Senator  to  succeed  Wllltin- 
son  Call,  whose  term  expired  on  the  8d  of 
Mareh,  1891.  This  appointment  was  made  dur- 
ing a  recess  of  the  Legislature,  and  was  to 
last  nntil  the  next  meeting  of  the  Legislature. 
The  Governor  issued  the  commission  and  signed 
it,  and  instructed  and  directed  the  Secretary 
of  State  to  seal  it  with  the  great  seal  of  the 
state  and  to  countersign  it  as  required  by  the 
Constitution.  The  Secretary  of  State  refused 
to  do  dther.  Afterwards  the  Governor  instruct- 
ed the  Attorney  General  of  the  state  to  insU- 
tnte  proceedings  for  a  writ  of  mandamus  to  re- 
qnire  the  Secretary  of  State  to  seal  and  counter- 
sign said  commission.  The  Attorney  General 
refused  to  institute  the  proceedings,  and  the 
Governor  then  in  his  own  name,  in  order  to 
protect  the  public  interest  in  the  premises,  etc., 
sued  out  a  writ  of  mandamus.  The  Secretary 
of  State  in  his  return  to  the  mandamus  denied 
the  power  of  the  Governor'  to  institute  the  suit, 
saying,  in  his  second  objection  (page  446  of  28 
Fla.,  page  119  of  10  South.  [14  L.  R.  A.  253]), 
"that  the  relator,  the  Grovemor,  has  no  such 
interest  in  or  relation  to  the  specific  act  sought 
to  l>e  enforced,  upon  the  allegations  of  the  writ, 
as  authorizes  or  Justifies  him  in  instituting  this 
proceeding."  He  also  insists,  third,  "that  the 
state  has  no  such  interest  in  or  relation  to  the 
specific  act  sought  to  be  enforced,  upon  the  alle- 
gations of  the  writ,  as  authorises  the  institution 
of  the  proceeding  by  the  state,  or  on  its  behalf, 
or  by  or  on  relation  of  the  Governor  of  the 
state."  The  opinion  of  the  court  was  delivered 
by  Chief  Justice  Baney,  one  of  the  greatest 
Judges  this  country  has  ever  produced.  Re- 
sponding to  the  contentions  indicated,  he  said, 
for  a  unanimous  court: 

"It  is  also  contended  that  neither  the  state 
nor  the  Governor  has  any  such  interest  in  or 
relation  to  the  specific  act  sought  to  be  enforced 
as  authorizes  or  Justifies  the  institution  of  this 
suit.  It  is  entirely  clear,  from  the  authorities 
(Marbury  v.  Madison,  1  Cranch,  137,  2  L.  Bd. 
60,  United  States  v.  Le  Baron,  19  How.  78,  16 
L.  Ed.  525,  and  Advisory  Opinion,  12  Fla. 
686)  and  what  has  been  announced  in  preceding 
portions  of  this  opinion,  that  the  executive  or 
governmental  duty  of  completing  a  commission 
is  not  consummated  until  it  has  been  sealed 
and  countersigned.  Even  admitting  that,  when 
a  commission  has  been  signed  and  delivered  by 
the  Governor  to  the  Secretary  of  State,  the  ap- 
pointee named  therein,  who  may  have  previously 
taken  the  oath  and  given  bond  or  done  any- 
thing necessary  to  justify  him  in  entering  into 
the  office  upon  the  perfection  of  the  commission, 
has  such  a  private  interest  therein  as  givea  him 
a  status  to  require  through  the  instrumentality 
of  this  writ  the  seeling  and  countersigning,  or 


admitting  that  the  ezecntlTe  power  of  levokint 
his  action  has  passed  as  soon  as  a  oonunissioE 
80  signed  has  been  delivered  to  the  Secretary, 
or  even  as  soon  as  it  has  been  signed  with  the 
intention  of  such  delivery,  these  positions  and 
concessions,  if  proper,  are  in  no  way  ineoB- 
sistent  with,  nor  do  they  alfect,  the  interest  ef 
the  public  in  the  appointment  and  commiwoop- 
ing  of  public  officers,  nor  do  they  remove  tix 
fact  that  the  Governor  is  charged  with  tte 
'care  that  the  laws  be  faithfully  administered.' 
Section  6,  art.  4,  Constitution.  The  commif- 
sioning  of  a  public  officer  is  not  at  any  stage  of  ib 
progress  a  mere  matter  of  private  interest.  The 
entire  public  are  directly  interested  in  the  con- 
summation of  his  appointment,  in  order  tiiat 
he  may  perform  the  duties  of  his  oflSce,  whi<l 
duties  and  the  necessity  of  the  performanoe 
thereof  to  the  public  account,  not  only  for  At 
appointment,  but  for  the  creation  of  the  offia 
itself.  Of  this  interest  of  the  public  in  having 
the  office  filled  and  commission  sealed  and  coun- 
tersigned, or  completed,  so  that  the  title  of  Qit 
office  sh^ll  vest  in,  and  the  performance  of  iti 
duties  become  incuml>ent  upon,  the  appointees, 
the  Governor  is  the  constitutionally  designated 
representative  or  trustee  of  the  people,  and  as 
such  he  has  the  right,  and  it  is  his  duty,  to  take 
such  measures  as  will  secure  the  benefits  of  the 
same  to  the  people.  The  duty  of  commissioning 
officers  cannot  in  reason,  nor  without  great 
detriment  to  the  public,  be  transferred  to  in- 
choate appointees.  If  it  is  thus  transferred, 
and  the  Secretary  of  State  shall  refuse  to  au- 
thenticate appointments  which  the  Goyemor 
may  deem  it  his  duty  to  make,  the  filling  of  offices 
will  depend,  not  upon  official  duty,  bat  on 
the  financial  ability  and  the  disposition  of  ap- 
pointees to  litigate.  It  will  remit  to  the  pri- 
vate citizen,  and  impose  npon  private  resonrves, 
a  public  duty  which  the  Supreme  Court  of  the 
United  States  and  our  own  courts  tell  us  is  not 
performed  until  the  commission  is  complete. 
The  Governor,  in  presenting  the  petition  for 
this  writ,  has  acted  in  his  official  capacity  and 
in  behalf  of  the  sUte,  and  not  in  behalf  of  any 
private  interest  In  Kentucky  v.  Dennison.  24 
How.  66,  97,  16  L.  Ed.  717,  it  is  said :  *In  the 
case  of  Madrazo  v.  Governor  of  Georgia,  1  Pec 
110,  7  L.  Ed.  78,  it  was  decided,  that  in  a  case 
where  the  chief  magistrate  of  a  state  is  sued, 
not  by  his  name  as  an  individual,  but  by  his 
style  of  office,  and  the  claim  made  npon  him  is 
entirely  in  his  official  character,  the  state  itadf 
may  be  considered  a  party  on  the  record.  This 
was  a  case  where  the  state  was  the  defendant 
The  practice,  where  it  is  plaiutitC,  has  been 
frequently  adopted  of  suing  in  the  name  of  the 
Governor  in  behalf  of  the  state,  and  was,  in- 
deed, the  form  originally  used,  and  always 
recognized  as  the  suit  of  the  state.'  It  is  the 
settled  law  that  where  writs  of  mandamus 
issue,  as  they  may,  upon  the  relation  of  a  pri- 
vate citizen,  to  compel  the  performance  of  a 
public  duty,  the  interest  in  which  is  common  to 
the  whole  community,  the  state  is  the  real  plain- 
tiff. State  ex  rel.  Scott  v.  Board  of  County 
Commissioners,  17  Fla.  707;  Hamilton  v.  State 
ex  rel.  Bates,  3  Ihd.  452;  County  of  Pike  v. 
State  ex  rel.  Meta,  11  UL  202;  City  of  Ottawa 
V.  People  ex  rel.  Caton,  48  IlL  233;  People  ei 
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Kl.  Case  ▼.  Golliiia,  19  Wmd.  (N.  T.)  66; 
People  ex  rel.  Stephens  v.  Halsey,  S7  N.  Y.  344; 
State  ex  rel.  Rice  v.  County  Jadge,  7  Iowa,  186, 
202.  The  special  interest  of  the  private  relator 
is  important  only  where  the  matter  is  one  solely 
of  private  right.  Whether  we  hold  the  state  or 
the  Governor,  as  the  chief  execntive,  to  be  the 
real  plaintiff  In  this  case,  we  have  no  doubt  of 
the  power  or  duty  of  the  Governor  to  act  State 
ex.  rel.  Mahan  v.  Dnbudet,  22  l,ti.  Ann.  602." 
I  note  with  satisfaction  that,  among  the  many 
authorities  cited  by  Chief  Justice  Raney,  he 
strongly  relies  upon  State  ex  rel.  Mahan  t. 
Dubndet,  22  La.  Ann.  602,  and  Kentucky  t. 
Dennison,  24  How.  66,  16  li.  Ed.  717,  both  of 
which  cases  I  have  referred  to  supra;  quoting 
from  the  latter  the  identical  paragraph  which  I 
quoted.  I  add  this  authority  to  those  formerly 
cited  as  one  of  the  strongest  and  best  reasoned 
cases  to  b«  found  on  the  subject 

The  real  matter  thus  submitted  for  our  d*> 
cision  by  the  bill  and  by  the  request  of  the  board 
of  control  and  of  the  Governor — the  one  con- 
trolling, fundamental  matter  for  decision — is, 
was  the  contract  thus  made  an  illegal  contract? 
To  that  question,  which  has  been  from  first  to 
last  the  thing  around  which  public  interest 
centered,  I  shall  now  address  mysell  Before 
passing  to  that  precise  point  it  may  be  well 
simply  to  note  the  elementary  proposition  that 
where  a  sovereign  state  is  seeldng  to  enforce  its 
rights — the  rights  of  the  entire  people — no  pe- 
cuniary interest  is  required  to  be.  shown.  This 
is  fully  settled  by  Missouri  v.  Illinois,  180  U.  a 
208.  21  Sup.  Ct  831,  45  li.  Bd.  497,  and 
Debs'  Case,  158  U.  S.  664  16  Sup.  Ct  900,  39 
Ii.  Bd.  1092.  In  order  to  determine  whether 
this  contract  violated  the  provisions  of  the  Con- 
stitution hereinafter  noted,  a  preliminary  state- 
ment as  to  the  history  of  events  leading  up  to 
the  adoption  of  these  provisions  Is  absolutely  es- 
sential. For  some  20  years  prior  to  the  Con- 
stitution of  1800  it  may  be  said,  in  short,  that 
the  history  of  the  treatment  of  the  convicts  was 
a  history  of  cruelties  and  honors  and  infamies 
sudi  as,  fortunately  for  humanity,  have  rarely 
characterized  the  dealings  of  any  state  with  its 
convicts.  The  convicts  had  been  hawked  about 
over  the  state  during  these  20  years,  and  worked 
on  farms  and  railroads  operated  by  lessees.  In 
both  instances,  the  element  of  private  gain  on 
the  part  of  the  lessees  was  the  dominant  and 
controlling  factor  in  the  situation.  The  natural 
result  followed.  The  insatiable  cnpidi^  of  the 
leasees — the  auri  sacra  fames — blotted  out  all 
feelings  of  humanity,  and  the  situation  of  the 
helpless  convicts,  condemned  to  punishment,  pre- 
sumably, for  the  chief  purpose  of  reformation, 
rapidly  became  such  as  to  exdte  the  pity  and 
arouse  the  horror  and  indignation  of  Christian 
men  and  women  throughout  the  length  and  breadth 
of  the  state.  It  is  useless  to  spend  time  recount- 
ing these  horrors,  picturing  this  dark  stain  upon 
the  fair  name  of  the  state.    The  matter  ia  re- 


cent; the  air  Is  still  edioing  with  file  redtal  of 
the  horrors.  So  great  was  the  public  indigna- 
tion upon  the  subject  that  a  legislative  investi- 
gation of  the  convict  system  of  leasing  was  had 
in  1884,  which  resulted  in  a  shocking  revelation 
of  cruelties  practiced.  But,  strangely  enough, 
the  Legislature  could  not  be  brought  to  act 
The  Legislature  refused  to  make  any  investi- 
gation in  1886.  In  1888  the  Legislature  was 
compelled,  by  force  of  public  opinion  aroused 
by  more  recent  disclosures,  to  make  a  second 
investigation,  which  resulted,  as  before,  in  a 
revdation  of  unspeakable  horrors.  But  this  in- 
vestigation, like  the  former,  was  followed  by 
legislative  inaction.  It  was  impossible  to  get 
the  Legislature  to  put  into  the  shape  of  law 
what  the  people  of  the  state  demanded,  and  so, 
at  last  the  people  in  their  sovereign  capacity, 
assembled  in  constitutional  convention,  in  1890 
determined  not  to  leave  this  matter  any  longer 
in  the  hands  of  the  Legislature,  which  had  thus 
signally  refused  to  act  in  the  face  of  overwhelm- 
ing evidence,  but  to  place  in  the  Constitution 
itself,  the  organic  law  of  the  land,  the  Inhibi- 
tions meant  to  put  an  end,  once  and  forever, 
to  the  brutalities  and  cruelties  of  the  convict 
leasing  system.  This  is  state  history,  known  to 
all  men,  and  whidi  will  not  be  challenged  by 
any  man  in  the  least  conversant  with  the  rea- 
sons impelling  the  constitutional  convention  to 
take  this  matter  out  of  Legislative  control,  and 
safeguard  it  forever  by  constitutional  ordinance. 
What,  now,  are  these  constitutional  provisions 
thus  intended  to  forever  end  the  cruelties  and 
infamies  of  the  convict  leasing  system?  They 
are  sections  228,  224,  and  225  of  the  Constitu- 
tion of  1890.  The  subject  of  these  sections  is 
"The  Penitentiary  and  Prisons."  They  are  as 
follows : 

"Article  10.  The  Penitentiary  and  Prisons. 

"Sec.  223.  No  penitentiaiy  convict  shall  ever 
be  leased  or  hired  to  any  person  or  persons,  or 
corporation,  private  or  public  or  quasi  public,  or 
board,  after  December  Slat,  A.  D.  1894,  save  as 
authorized  in  the  next  section,  nor  shall  any 
previous  lease  or  hiring  of  convicts  extend  be- 
yond that  date;  and  the  Legislature  shall 
abandon  the  system  of  such  leasing  or  hiring  as 
much  sooner  than  the  date  mentioned  as  may 
be  consistent  with  the  economic  safety  of  the 
state. 

"Sec.  224.  The  Legialatore  may  authorise 
the  employment  under  state  supervision  and 
the  proper  officers  and  employers  of  the  state, 
of  convicts  on  public  roads  or  other  public 
works,  or  by  any  levee  board  on  any  public 
levees,  under  such  provisions  and  restrictions 
as  it  may  from  time  to  time  see  proper  to  im- 
pose ;  but  said  convicts  shall  not  be  let  or  hired 
to  any  contractors  under  said  board,  nor  shall  the 
working  of  convicts  on  public  loads,  or  public 
.  works,  or  by  any  levee  board  ever  interfere  with 
the  preparation  for  or  the  cultivation  of  any 
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crop  whidi  It  may  b«  intended  shall  be  cnlti- 
vated  by  the  said  convicts,  nor  interfere  with 
the  good  management  oLthe  state  {arm,  nor  pat 
the  state  to  any  expense. 

"Sec.  225.  The  Legislature  may  place  the  con- 
victs on  a  state  farm  or  farms  and  have  them 
worked  thereon  under  state  supervision  exclu- 
sively, in  tilling  the  soil  or  manufacturing,  or 
both,  and  ntay  buy  farms  for  that  purpose.  It 
may  establish  a  reformatory  school  or  schools 
and  provide  for  keeping  of  juvenile  offenders 
from  association  with  hardened  criminals.  It 
may  provide  for  the  commutations  of  the  sen- 
tence of  convicts  for  good  behavior,  and  for  the 
constant  separation  of  the  sexes,  and  for  the 
separation  of  the  white  and  black  convicts  as 
far  as  practicable,  and  for  religious  worship 
for  the  convicts." 

The  first  thing  that  strikes  one  is  the  im- 
perative command  that  no  convict  should  ever 
be  leased  or  hired  to  any  person  or  persons  or 
corporations,  private  or  public  or  quasi  public, 
after  December  81,  1894,  four  years  after  the 
adoption  of  the  Constitution.  The  second  thing 
which  arrests  attention  is  that  no  previous 
leasing  of  convicts  is  permitted  to  last  beyond 
that  date,  and  so  extremely  quickened  was  the 
public  conscience  to  the  immediate  necessity  of 
putting  a  summary  end  to  the  leasing  of  con- 
victs that  the  last  clause  of  section  223  oom- 
manded  the  Legislature  to  abandon  the  leasing 
system  as  much  sooner  than  December  31,  1894, 
as  would  be  t»nsistent  with  the  economic  safety 
of  the  state.  The  one  great  thing,  standing 
out  as  a  mountain  in  the  landscape,  was  the  im- 
perative command  to  the  Legislature  to  fix  its 
eye  on  a  positive  date,  December  31,  1894,  and 
to  forever  close  the  leasing  of  convicts  from  and 
after  that  date.  That  was  the  pole  star  of  the 
constitutional  convention  for  these  sections. 
Section  224  expressly  names  the  only  mode  in 
which  convicts  could  be  worked  after  the  date 
referred  to ;  that  is  to  say,  on  public  roads,  or 
other  public  works,  or  public  levees — in  each  and 
every  instance  shutting  out  all  private  gain  by 
limiting  the  labor  of  convicts  to  employment  on 
public  works.  And  so  sedulously  careful  were  the 
Constitution  makers  to  shut  out  every  form  and 
species  of  hiring  out  the  convicts  for  private 
gain  that  tb^  expressly  forbade  the  hiring  of 
the  convicts  to  any  contractors  under  the  levee 
board,  and  in  addition  thereto  further  strin- 
gently and  strictly  declared:  "Nor  shall  the 
working  of  convicts  on  public  roads,  or  public 
works,  or  by  any  levee  board,  ever  interfere  with 
the  preparation  for  or  cultivation  of  any  crop 
which  it  may  be  .intended  shall  be  cultivated  by 
the  said  convicts,  nor  interfere  with  the  good 
management  of  the  state  farm."  The  crops  re- 
ferred to  here  are  plainly  and  manifestly  the 
crops  to  be  cultivated  on  the  convict  farm  or 
farms  provided  for  in  section  225.  This  section 
requires  the  Legislature  (for  the  word  "may"? 
here  clearly  means  "must")  to  place  the  con- 


victs on  a  state  farm  or  farms  and  to  have  them 
worked    thereon    under    state   supervision    ex- 
clusively.   It  was  tiiese  state  farms  which  the 
Gonstitutlmi  had  in  mind  when  it  used  the  lan- 
guage in  section  224 :    "Any  crop  which  it  may 
be  intended  shall  be  cultivated  by  the  said  con- 
victs."   This  is   too  plain  for  discussion,  both 
from  the  whole  spirit  and  scope  of  the  provi- 
sions, and  from  the  obvious  fact  that  the  phrase 
"nor   should  ,the  working   of  the   convicts   on 
public  roads,"  etc.,  ever  "interfere  with  the  eal- 
tivation  of  any  crop,"  etc,  is  directly  connect- 
ed with  and  followed  by  the  phrase,  "nor  inter- 
fere with  the   good  management   of   the   state 
farm."    Any  layman  could  see,  and  plainly  see. 
that  the  thought  was  that  the  primary  thinr 
should  be  the  working  of  the  state  farms,  the 
cultivation  of  crops  on  state  farms,  and  that, 
while  the  convicts  should  be    allowed    to    be 
worked   under    exclusive    state    supervision    on 
strictly  public  works,  not  even  that  method  of 
working  convicts  should  be  permitted  to  intei^ 
fere  with  the  dominant,  fundamental,  control- 
ling purpose  to  cultivate  crops  on  state  farms. 
No  ingenuity  can  obscure  this  purpose,  no  tech- 
nical   subtlety,   no   sophistical    refinement,  can 
keep  from  the  apprehension  of  any  just  reason- 
ing man  this,  the  plain,  palpable,   inescapable 
meaning  of  the  Constitution  in  these  provisions. 
Let    us    summarize    what    the    Constitution 
meant,    in    the    order    of    importance:    FirsL 
There  never  should  be  any  hiring  of  convicts 
to    any    private    person,    under    any    pretext 
whatever,   after   December   81,   1894.    Second. 
All   convicts   should   be  concentrated    on   state 
farms  after  December  31,   1894,   which  farms 
the  Legislature  must  buy.    In  the  interim,  un- 
til these  farms  should  be  bought — the  interim 
between  December  31,  1894,  and  the  purchase 
of  such  farms — the  convicts  might  be  worked 
on  strictly  public  works,  under  exdusive  state 
supervision.    Third.  But  such  working  of  con- 
victs on  purely  public  works  even  must  never 
interfere  with  the  primary  object  of  Qie  Consti- 
tution, the  cultivation  of  crops  on  state  farms. 
That,  and  that  alone,  is  the  great  overshadow- 
ing purpose  of  the  Constitution.    It  is  the  pur- 
pose standing  out  of  the  text  of  these  three  sec- 
tions is  such  clear  and  commanding  relief  that  no 
one  can  fail  to  see  and  understand  that  sudi 
is  the  purpose  of  the  Constitution.    It  was  most 
beautifully   said    in   argument,   by   one   of   the 
most   accomplished  gentlemen   and  one  of  the 
ablest  lawyers  in  this  or  any  other  state,  that, 
if  a  Switzer  should  be  told  that  his  country  was 
level,  he  would,   for  answer,  silently  point  to 
the  snow-capped  summits  of  the  Jungfrau  and 
the  Matterhom.    And  ju^  so  here,  if  one  should 
say  that  the  leasing  of  land  by  the  penitentiary 
board  of  control  was  lawful,  the  instant  and 
overwhelming  reply  would  be  to  point  to  sections 
223,  224,   and  225,  the  judicial  Jungfrau  and 
Matterhom  of  this  situatiim.    Where,  in  these 
sections,  can  the  moat  astute  counsel  find  an- 
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thorlty  for  leasing  fanna?  No  sach  phrase  as 
"leasing  farms"  is  anywhere  in  the  provisions, 
nor  was  "leasing  farms"  in  the  minds  of  the 
0>nBtitntion  makers.  The  very  soul  of  these 
provisions  was  in  direct  oonflict  with  the  in- 
evitable resalt  of  leasing  forms,  whereunder  the 
private  lessor  works  state  convicts  for  his  pri- 
vate gain.  Is  it  possible  that  one  who  has 
grasped  the  spirit  and  purpose  of  these  pro- 
visions— the  absolute  shutting  off  forever  of  any 
means  whereby  private  persons  could  work  state 
convicts  BO  as  to  make  private  gain  out  of  their 
blood  and  toil— could  ever  thereafter  admit  in- 
to his  mind  the  conception  that  the  same  pro- 
visions authorize  a  leasing  by  private  persons 
of  their  farms  to  the  board  of  control  for  the 
purpose  of  working  state  convicts  on  such 
farms,  with  the  object  and  result  of  enriching 
them  through  private  gain  resulting  from  the 
toil  of  the  state  convicts?  Does  not  the  under- 
standing at  once  grasp  the  perfectly  antipodal 
And  utterly  inharmonious  purposes  thus  at- 
tributed to  the  very  same  sections  of  the  Con- 
stitution? To  my  mind  it  is  absolutely  unthink- 
able that  power  to  lease  a  farm  can  be  worked, 
by  any  sort  of  refinement,  out  of  provisions  like 
these,  in  whose  fiery  and  indignant'  breath  all 
effort  to  make  private  gain  out  of  convicts'  sweat 
and  blood  shrivels  up  at  once.  It  certainly 
ought  to  be  unnecessary  at  this  time  to  cite  au- 
thorities to  show  in  what  spirit  courts  will  in- 
terpret constitutional  provisions.  There  is  a 
vast  difference  between  provisions  in  a  Consti- 
tation  and  provisions  in  a  statute ;  that  differ- 
ence being  this :  That  a  Constitution  is  a  Mag- 
na Charta  of  the  people's  rights,  the  funda- 
mental law  of  the  land,  intended,  not  for  short 
periods  of  time,  but  for  all  time.  And  as  a  te- 
sult  of  this  vast  difference  it  is  thoroughly  un- 
derstood that  provisions  of  a  Constitution  should 
receive  a  broad,  liberal,  and  comprehensive 
interpretation,  and  not  one  which  sticks  in 
the  letter,  but  kills  the  spirit,  of  the  instrument 
I  shall  refer  to  but  two  cases.  The  first  is 
Beck  V.  Allen,  58  Miss.  177,  in  which  Judge 
Campbell,  speaking  for  the  court,  said  :  "Subtle- 
ty and  refinement  and  astuteness  are  not  ad- 
missible to  explain  away  the  expression  of  the 
sovereign  will.  The  framers  of  the  Constitution 
and  the  people  who  adopted  it  must  be  under- 
stood to  have  intended  the  words  employed  in 
that  sense  most  likely  to  arise  from  them  on 
first  reading  them."  This  doctrine  is  reaffirmed 
in  I.  &  M.  V.  R,  Co.  v.  Adams,  77  Miss.  194, 
24  South.  200,  817,  28  South.  956.  The  second 
is  the  magnificent  opinion  of  Cooper,  C.  J.,  in 
Katlifl  V.  Beale,  74  Miss.,  at  page  261,  20  South. 
865,  34  L.  R.  A.  472,  where  he  says :  "In  con- 
struing the  Constitution  we  are  to  resort  to  such 
rules  as  would  aid  in  the  construction  of  the 
statute,  keeping  always  in  view  the  fact  that, 
while  statutes  descend  into  particulars  and  de- 
tails, Constitutions  deal  usually  in  generalities 
and  famish  along  broad  lines  the  framework  of 


government  To  find  the  tme  meaning  of  the 
language  of  the  Constitution  we  are  to  look  to  the 
existing  body  of  the  law,  whether  common  or 
statutory,  to  former  Constitutions,  to  existing 
evils,  to  the  object  and  purposes  to  be  accom- 
plished, and  to  the  ranedies  to  be  applied. 
Cooley  on  Constitutional  Limitations,  p.  70; 
People  V.  Chautauqua,  43  N.  Y.  10 ;  Bndlich,  In- 
ter. Stat  {  518."  That  "may"  should  be  read 
"must"  in  this  provision  is  clearly  demonstrated 
in  the  following  cases:  People  v.  Common- 
wealth, 22  Barb.  404;  Minor  v.  Bank,  1  Pet 
47,  7  L.  Bd.  47;  Railroad  Co.  v.  Walker,  .'iO 
Kan.  789,  82  Pac.  866;  Bansemer  v.  Mace,  18 
Ind.  27,  81  Am.  Dec.  344;  Blake  v.  Railroad, 
39  N.  H.  4S7;  Rogers  v.  Bowen,  42  N.  H.  102; 
Milford  V.  Orono,  60  Me.  529 ;  Low  v.  Dunham, 
61  Me.  666.  Those  cases  show,  what  is  ele- 
mentary, that  when  the  intention  so  requires  the 
word  "may"  should  be  interpreted  as  mandatory, 
and  not  directory;  and  when  there  is  a  great 
constitutional  scheme  manifest,  as  here,  of  con- 
centrating all  convicts  on  state  farms  within 
four  years,  or  as  much  sooner  as  the  economic 
safety  of  the  state  would  permit  all  parts  of  the 
section  developing  the  scheme  should  be  con- 
strued in  aid  of  the  enforcement  of  the  scheme. 
I  conclude  that  there  has  never  been  any 
constitutional  authority  under  which  the  Leg- 
islature has  ever  had,  at  any  time  since  the 
adoption  of  the  Constitution  of  1890,  any  right 
whatever  to  lease  any  farm  from  any  private 
lessor.  It  follows,  as  a  matter  of  course,  that 
section  8201  of  the  Revised  Code  of  1892,  in 
so  far  as  It  authorises  the  leasing  of  convict 
farms.  Is  a  palpable  violation  of  the  provisions 
of  the  Constitution  which  we  have  been  con- 
sidering. This  is  mad*  more  clear  by  a  con- 
sideration of  the  last  clause,  providing  "that  all 
the  provisions  of  the  law  relating  to  the  peniten- 
tiary shall  apply  to  a  leased  farm  and  to  any 
farm  provided  by  the  Legislature  as  a  peniten- 
tiary or  a  part  of  It"  And  yet  how  utterly  in- 
congruous It  is  to  contend  that  the  various  pro- 
visions contained  in  the  statute  relating  to  the 
regulation  of  the  penitentiary,  and  to  the  state 
farms,  could  be  applied  to  these  leased  farms. 
The  act  of  1894  (Laws  1894,  p.  66,  c.  75)  was 
in  execution  of  section  225  of  the  Constitution. 
It  looked  to  the  purchase  of  as  much  land  as 
was  necessary  to  carry  into  effect  the  constitu- 
tional scheme.  The  large  quantity  of  land  to 
be  purchased  and  the  precautions  thrown  around 
the  purchase  all  indicate  clearly  the  legislative 
intent  that  the  farms  so  purchased  should  con- 
stitute the  penitentiary  farms  meant  by  the 
Constitution.  This  act  was  passed  February 
7,  1894,  and  the  Legislature,  mindful  of  the 
fact  that  the  leasing  of  convicts  should  cease 
December  31st  of  that  year,  meant  to  provide 
for  the  immediate  purchase  of  farms  on  which 
the  convicts  could  be  concentrated.  At  that 
time  the  convicts  could  be  dealt  with  in  three 
ways :    Kept  in  the  penitentiary  proper,  then  in 
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Jackson,  worked  on  jnibUc  works,  or  employed 
in  opening  tip  and  cultivating  the  farms  bo  to 
be  bought.  This  act  was  a  taidy  effort  on  the 
part  of  the  Legislature  to  pat  into  execution 
the  mandate  of  the  CSonstitntion  on  this  sub- 
ject The  act  of  1900  (Laws  1900,  p.  63,  c.  56) 
by  necessary  implication  practically  repealed 
section  S201  of  the  Revised  Code  of  1892,  as 
well  as  Act  Feb.  7,  1894,  in  so  far  as  either  of 
these  acts  purported  to  authorize  the  leasing  of 
farms.  Both  of  these  acts,  the  act  of  1894  and 
the  act  of  1900,  provided,  not  for  leasing,  but 
for  purchase,  of  farms;  the  quantity  of  land 
to  be  purchased  indicating  that  the  Legislature 
had  at  last  determined  to  put  into  effect  the 
constitutional  scheme.  Section  4,  p.  65,  of  the 
latter  act  provided  that  "said  land  when  so  oc- 
cupied shall  be  cultivated  by  the  convicts  under 
the  care  and  control  of  the  board  of  control, 
and  shall  be  opened  up  for  cultivation  as  rapid- 
ly as  possible."  The  object  was,  not  primarily 
to  make  money  out  of  the  convicts,  but  to  safely 
keep  and  give  them  employment  in  opening  up 
and  cultivating  farm  lands.  Section  6,  p.  66, 
of  this  act  is  as  follows : 

"Sec.  6.  Nothing  in  this  act  shall  affect  or 
impair  any  contract  made  by  the  board  of  con- 
trol for  the  renting  or  leasing  of  land  for  the 
year  1900.  Said  contract  to  be  executed  as  here- 
tofore contracted." 

It  certainly  is  too  plain  for  disputation  that 
the  purpose  of  this  act  is  that  there  shall  never 
be  any  further  leasing  of  lands  after  1900.  It 
is  a  well-settled  rule  of  law  that  an  expressed 
exception  contained  in  a  saving  clause  excludes 
all  others.  Sutherland's  Statutory  Construction, 
{  328 ;  26  Am.  &  S3ng.  Ency.  Law,  p.  723.  The 
argument  that  the  purpose  of  this  section  was 
simply  to  protect  existing  contracts  is  utterly 
untenable;  for  that  imputes  to  the  Legislature 
the  absurdity  of  supposing  that  any  saving 
clause  was  needed  to  protect  rights  vested  under 
existing  contracts.  The  plain  purpose  of  said 
section  was  to  forbid  the  leasing  of  farms  after 
the  end  of  the  year  1900.  This  construction  is 
borne  out  by  the  fact  that  the  Legislature  in 
1902  (Laws  1902,  p.  32,  c.  36)  and  in  1904 
(Laws  1904,  p.  25,  c.  24),  appropriated  $200,000 
for  the  years  1902  and  1903,  and  for  the  years 
1904  and  1905,  "for  the  support  and  mainte- 
nance and  for  the  equipment  and  improvement  of 
the  penitentiary  and  state  farms."  Under  the 
terms  of  these  appropriations  made  by  the  Legis- 
latures of  1902  and  1904,  it  is  plain  that  the 
board  of  control  had  no  authority  to  expend  a 
single  dollar,  except  "for  the  support  and  main- 
tenance, equipment  and  improvement  of  the 
penitentiary  and  state  farms."  How,  then,  can 
the  board  of  control  legally,  under  the  contract 
in  this  case,  expend  any  of  these  appropriations 
during  the  year  1006  for  "clothing,  feeding  and 
caring  for  the  convicts  and  paying  for  guards," 
as  expressly  required  by  the  terms  of  this  con- 
tract?   One  other  observation  should  be  made 


here,  quite  significant  and  important,  and  that  is 
this :  That  while,  as  stated,  not  a  single  lease 
made  by  the  board  of  control  since  the  Consti- 
tution of  1890  is  valid  and  legal,  this  partictUar 
contract  would  be  plainly  invalidated  and  illegal 
by  the  operation  of  said  act  of  1900  repealing 
the  provisions  of  section  3201  of  the  Code  at- 
tempting to  authorize  a  lease  of  farms.  So  diat 
this  contract  stands  stripped,  not  only  of  any 
constitutional  validity,  but  also  of  any  statatory 
validity,  and  the  board,  in  making  it,  violated, 
not  only  the  Constitution,  but  the  act  of  1900. 

Oreat  stress  is  placed,  in  the  argnntent  at  tlie 
bar,  upon  the  alleged  recognition  of  these 
leases  of  state  farms  by  State  Legislatures  and 
department  officers  for  a  series  of  some  12  yean 
past  This  was  precisely  the  same  argument 
that  was  made  in  the  case  of  Adams  v.  Y.  & 
M.  V.  R  Co.,  77  Miss.  194,  24  South.  200,  317, 
28  South.  956,  60  L.  R.  A.  33.  Many  Govern- 
ors were  said  to  have  acquiesced  in  the  exemp- 
tion of  the  railroad  from  paying  taxes,  many 
Legislatures  were  said  to  have  recogniaed  it,  all 
the  tax  collectors  of  the  counties  through  -which 
the  railroad  ran  were  alleged  to  have  recognized 
the  exemption,  and  all  that  could  possibly  be 
made  out  of  that  sort  of  argument,  to  wit,  that 
the  judicial  function  of  interpreting  the 
validity  of  an  exemption  statute  could  be 
delegated  to  and  exercised  by  Governors,  Leg- 
islatures, tax  collectors,  and  department  offi- 
cers, was  most  forcibly  presented.  The  con- 
tention was,  of  course,  disallowed  by  this  court 
which  decision  was  unanimously  affirmed  by  the 
Supreme  Ciourt  of  the  United  States.  It  is  not 
the  function  of  Oovemors,  or  Legislatures,  or 
tax  collectors,  or  department  officers,  to  construe 
and  interpret  the  provisions  of  a  Constitution 
or  a  statute.  That  is  the  sole  and  exclusive  pre- 
rogative of  the  Judicial  tribunals  of  the  land. 
Interpretation  and  construction  of  constitutional 
and  statutory  provisions  are  things  exclosively 
judicial  in  their  nature.  Nor  is  there  anything 
in  the  talk  about  the  practical  construction  by 
these  department  officers,  or  Legislatures,  or 
Governors,  for  12  years,  or  any  other  period  of 
time,  estopping  the  sovereign  state  in  the  courts 
of  the  country  from  having  a  contract  declared 
violative  of  the  Clonstitution  and  laws.  Au- 
thorities could  be  multiplied  by  the  score  to 
that  effect  I  content  myself  simply  with  a 
reference  to  the  following  on  tliat  proposition: 
26  A.  &  JB.  Ency.  Law,  480;  State  ▼.  Brewer, 
64  Ala.  287;  Haehnlen  v.  Com.,  53  Am.  Dec 
502 ;  State  v.  Sponaugle,  45  W.  Ya.  415,  32  8. 
E.  283,  43  L.  R.  A.  727 ;  State  v.  City  of  Co- 
lumbia (Tenn.  Ch.  App.)  52  S.  W.  511 ;  Timber- 
lake  V.  Brewer,  59  Ala.  106;  Long  v.  McDowell, 
107  Ky.  14,  52  S.  W.  812;  Worth  ▼.  Stewart 
122  N.  O.  258,  29  S.  E.  579;  Com.  ▼.  Bank,  10 
Pa.  442;  Com.  v.  Carter  (Ky.)  55  S.  W.  701. 
The  very  utmost  that  could  ever  be  claimed  for 
what  is  called  the  practical  construction  of  a 
constitutional   or   atatutoiy  provision   by  any 
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''  other  thmn  Oie  Jndleial  department  is  simply 
-  that  it  may  have  rach  merely  persuasive  force 
as  tlie  courts  may  see  proper  to  give  it,  in  case 
of  doubtful  construction ;  but  in  cases  where 
there  is  no  room  for  construction,  on  any  reason- 
able view  either  of  the  constitutional  or  stat- 
utory provisions,  even  such  merely  persuasive 
force  becomes  valueless.  It  all  comes  back  in- 
evitably, as  a  thousand  times  decided,  to  the 
plain,  fnndamental  proposition  that  it  is  the 
function  of  the  courts,  and  their  exdusive  func- 
tion, to  construe  and  interpret  the  Constitution 
and  statutes,  and  that  it  is  never  the  function  of 
inferior  bodies,  or  Legislatures,  or  Governors, 
to  trench  upon  the  exclusive  province  of  the 
judiciary  by  assuming  to  themselves  the  judi- 
cial function  of  such  interpretation  or  construc- 
tion. The  very  principle  so  labored  in  the  opin- 
ion of  the  majority  as  to  the  independence  of 
the  separate  departments  of  the  government  it- 
self sternly  repels  the  claim  of  any  but  the 
courts  to  exercise  the  judicial  function.  It 
certainly  onght  to  be  dear  to  the  simplest  un- 
derstanding that  no  construction  of  a  Constitu- 
tion or  a  statute^  by  executive  or  departmental 
officers  who  nnwarrantedly  assume  to  themselves 
the  judicial  prerogative,  for  however  long  a 
period  indulged,  can  sanctify  a  plain  and  pal- 
pable violation  of  the  fundamental  law  of  the 
land. 

In  all  that  I  have  so  far  said,  it  will  be  ob- 
served that  I  have  dealt  with  the  contract,  treat- 
ing it  as  a  lease  of  land.  I  have  done  so  be- 
cause to  treat  it  as  a  lease  of  land  is  to  put  the 
matter  in  the  strongest  light  possible  for  the  ap- 
pellants. But  there  is  another  view  of  this  con- 
tract, taken  by  the  learned  chancellor  in  the 
court  below,  and  which  a  fair  construction  of 
all  its  terms  tully  warrants,  and  that  is  that 
this  contract  has  been  so  unfortunately  phrased, 
if  it  was  meant  to  be  a  lease  of  land,  that  in 
reality  its  terms  show  it  to  be  nothing  else  than 
a  leasing  of  convicts.  The  position  of  the 
learned  chancellor,  as  I  understand  it,  is  that 
the  things  to  be  done  under  and  in  pursuance  of 
the  contract,  as  gathered  from  the  essential 
terms,  demonstrated  that  it  was  nothing  more 
nor  less  than  a  hiring  of  convicts.  In  order 
that  this  view  may  be  fully  apprehended,  the 
reporter  will  set  out  in  full  the  opinion  of  the 
chancellor  in  this  case.  I  only  desire  to  say  in 
respect  'to  this  view  that  I  think  it  is  fully  borne 
out  by  the  very  clear  and  able  opinion  of  the 
chancellor,  which  needs  no  support  from  me. 
Of  course,  all  the  world  knows  that  a  leasing  of 
convicts  would  be  in  plain  violation  of  the 
Constitution.  I  have  thus  endeavored  to  meet, 
and  answer  fully,  first,  the  objection  that  the 
chancery  court  had  no  JuriEdiction  to  issue  this 
injunction  because,  as  alleged,  it  was  an  effort 
to  control  and  direct  the  discretion  of  the  board 
'of  control,  and,  second,  that  the  chancery  court 
had  no  Jurisdiction  to  entertain  suit  because,  as 


alleged,  the  Qovemor  had  no  power  to  initiate 
the  litigation ;  and  I  have  endeavored  to  demon- 
strate, and  I  think  I  have  demonstrated,  that 
the  contract  is  an  illegal  contract,  because  it 
violates  both  the  Constitution  and  the  laws,  and 
also  because,  whatever  mify  have  been  the  in- 
tention of  the  framers  of  the  contract,  they 
have  certainly  so  worded  It,  and  not  only  so 
worded  it,  but  made  its  terms  such,  as  that  it 
is  clearly  not  a  lease  of  land,  but  a  hiring  of 
convicts,  which  all  the  world  knows  is  uncon- 
stitutional. I  must  express  my  profound  and 
emphatic  dissent  from  every  conclusion  reached 
by  the  majority  of  the  court  in  this  case.  I  re- 
gret the  decision  as  one  deplorable  from  every 
point  of  view.  It  magnifies  the  board  of  con- 
trol, and  depreciates  the  dignity  and  power  and 
authority  of  the  o£Sce  of  Governor,  the  chief 
executive  of  the  state.  But  among  other  things 
is  this  decision  deplorable  in  view  of  the  plain, 
bald  fact  that,  discussing  the  case  on  the  ground 
that  the  Governor  has  no  power  to  sue  and  that 
the  Attorney  General,  although  he  has  refused, 
as  stated  at  the  bar,  to  file  the  bill,  Is  the  only 
proper  party  in  this  state  to  bring  this  suit, 
the  majority  of  this  court  thus  decide  that  the 
state  has  no  remedy  whatever  to  test  the  legality 
of  this  contract,  but  must  submit  to  its  enforce- 
ment, helpless  and  powerless.  I  emphatically 
decline  to  join  in  the  announcement  of  any 
such  doctrine.  The  result  of  the  decision  is 
bound  to  be  that  no  suit  can  ever  be  instituted, 
where  the  public  interests  are  concerned  in  this 
state,  except  by  the  Attorney  General,  even 
where  the  Attorney  General  refuses  to  bring  suit, 
which,  of  course,  means  that  the  sovereign  state 
and  all  its  great  public  interests  depend  absolute- 
ly upon  the  mere  will  of  the  Attorney  General. 
How  my  Brethren  can  indulge  in  such  grave 
apprehensions  as  to  the  danger  to  the  common- 
wealth from  recognising  the  Governor's  power 
merely  to  institute  a  suit,  and  yet  fail  to  realize 
the  astounding  situation  In  which  they  leave  the 
state  and  its  rights  at  the  mercy  of  the  Attor- 
ney General,  even  though  he  should  refuse  to 
sue,  is  something  extremely  difficult  for  me  to 
nnderstand. 


JORDAN  ▼.  STATBL 
(Supreme  Court  of  Missiaslppi.    Jan.  29,  1906.) 

Weapons — Cabbtino  Conceausd — Pbosecu- 
TiON— Stjfficienct  o»  Affidavit. 

An  affidavit  charging  that  defendant  carried 
a  deadly  weapon,  to  wit,  a  pistol,  concealed  on 
his  person,  etc.,  but  not  charging  that  it  was 
nnlawfully  carried,  vraa  fatally  defective. 

[Ed.  Note. — For  oases  in  point,  see  voL  48, 
Cent.  Dig.  Weapons,  {  2a] 

Appeal  from  Circuit  Court,  Lee  County; 
B.  O.  Sykes,  Judge. 

William  Jordan  was  convicted  of  carrying 
a  deadly  weapon,  and  appeals.    Reversed. 
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U  P.  Ebiler,  for  appellant  R.  V.  Fletcher, 
Aaat  Att7.  Gen.,  for  the  State. 

OALHOON.  J.  The  afBdarlt  oa  wUch  tbla 
prosecution  la  baaed  is  that  the  defendant 
"did  carry  a  certain  deadly  weapon,  to  wit, 
a  pistol,  concealed  on  his  person,  against  the 
statute  In  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  state 
of  Mississippi,"  omitting  the  word  "unlaw- 
fully." The  motion  to  quash  this  should 
have  been  sustained.  It  1b  entirely  lawful  to 
carry  a  pistol  In  some  instances,  and  the  fail- 
ure of  the  affidavit  to  charge  that  it  was  un- 
lawfully done  Is  a  fatal  defect  It  charges 
no  offense,  and  perjury  could  not  be  sustain- 
ed against  any  witness  who  might  testify 
falsely  in  the  case.  Henry  t.  State,  S3  Ala. 
388;  Perry  v.  People,  14  111.  496;  Greer  t. 
State,  60  Ind.  267,  19  Am.  Rep.  709;  Scadder 
T.  State,  62  Ind.  13;  State  v.  Whltaker,  85 
N.  C.  668.  Our  state  has  been  strict  in  re- 
quiring a  valid  charge  against  the  citizen. 
Louisville  R.  Co.  V.  Pool,  72  Miss.  490,  10 
South.  763;  Riggs  V.  State,  26  Miss.  51.  The 
affidavit  was  not  asked  to  be  amended  by  the 
state. 

Reversed  and  remanded. 


HIBBLEB  V.  STATH. 
{Supreme  Court  of  Mississippi.    Jan.  29,  1906.) 
HoKiciDB— ABSAUI.T  wrrH  Intent  to  Kiu<— 

ESSKNTIAXS  OF   OfFENBB. 

To  sustain  a  conviction  of  assault  with  In- 
tent to  kill  by  shooting,  it  must  appear  beyond 
a  reasonable  doubt  that  defendant  fired  the  shot 
of  liis  malice  aforethought,  not  in  self-defense 
with  the  deliberate  design  to  effect  the  death  of 
the  person  fired  at  and  that  in  view  of  the 
distance  from  which  the  gun  was  fired  and  the 
ammunition  used,  the  gun  was  a  deadly  weai>- 
on;  and  a  charge  that  if  defendant  shot  with 
deliberate  design,  not  in  self-defense,  and  the 
gun  at  the  distance  it  was  fired  was  likely  to 
produce  death,  it  will  be  presumed  that  he  in- 
tended to  kill,  is  erroneous. 

[Kd.  Note. — For  cases  In  point,  see  vol.  26, 
Cent  Dig.  Homicide,  SS  110-114.  697,  698.] 

Appeal  from  Olrcult  Court  Lafayette 
County;  J.  B.  Bootbe,  Judge. 

Bruce  Hibbler  was  convicted  of  an  assault 
with  Intent  to  kill,  and  appeals.    Reversed. 

Appellant  assigns  as  error  the  action  of 
the  court  in  giving  the  following  instruction: 
"The  court  instructs  the  Jury  for  the  state 
that  if  they  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
with  deliberate  design  shot  at  Monroe  Pat- 
terson, not  la  self-defense,  either  real  or  ap- 
parent, and  that  the  gun  at  the  distance  it 
was  fired  would  likely  produce  death,  then 
the  presumption  of  law  is  that  he  Intended 
to  kill  the  said  Monroe  Patterson,  and  the 
Jury  should  find  the  defendant  guilty  as 
charged  In  the  indictment;  but  If  the  Jury 
believe  that  the  gun  was  so  loaded  that  It 
would  not  likely  produce  death  at  the  dis- 
tance it  was  flred,  but  that  the  defendant  was 


not  shooting  In  self-defense,  either  real  or 
apparent  then  the  defendant  would  be  guilty 
of  assault  and  battery  only,  and  the  form  of 
their  verdict  ahonld  be,  'We,  tlie  Jury,  find 
the  defendant  guilty  of  assault  and  battery 
only.' " 

Klmbrougta  &  Thomison,  for  appellant  R. 
V.  Fletcher,  Asst  Atty.  G^  for  the  State. 

TRULY,  J.  The  Instruction  for  the  stale 
is  fatally  erroneous.  It  cliarged  the  Jury  to 
return  a  verdict  of  guilty  as  charged  If  they 
believed  in  the  existence  of  a  mere  legal  pre- 
sumption. This  is  not  the  law.  To  sustain 
a  conviction  of  the  felony  charged  In  this 
case,  the  Jury  must  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  appellant 
flred  the  shot  of  his  malice  aforethought,  not 
in  self-defense,  vrith  the  deliberate  design  to 
effect  the  death  of  the  person  fired  at  and 
that  under  the  circumstances  In  evidence,  the 
distance  from  which  the  gun  was  flred  and 
the  ammunition  used  being  considered,  the 
gun  was  a  deadly  weapon.  Richardson  v. 
State  (Miss.)  28  South.  817.  The  Instmction 
Is  defective  in  other  parttculars,  but  tlie  er- 
ror pointed  out  is  tataL 

Reversed  and  remanded. 


CALDWELL  v.  STATE. 

(Supreme  Court  of  Mississippi.    Jan.  20,  1906.) 

CBnuHAL  Law — Pbkvkhtiom  or  Obdix — 8k- 
ouKiTX  FOB  Good  Behavior. 
Under  Rev.  Code  1892,  {  1489,  authorizing 
the  court  to  require  a  person  convicted  of  an 
offense  to  enter  into  a  bond  to  be  of  good  be- 
havior, the  court  may  require  one  convicted  for 
the  third  time  of  retailing  intoxicants  to  enter 
Into  a  bond  to  be  of  good  behavior. 

Appeal  from  Circuit  Court  Montgomery 
County;  J.  T.  Dunn,  Judge. 

Frank  Caldwell  was  convicted  of  unlaw- 
fully retailing  intoxicants,  and  he  appeals. 
Affirmed. 

See  37  South.  816. 

Frank  Caldwell  was  Indicted  for  nnlawful 
retailing  of  Intoxicants,  and  found  guilty  by 
a  Jury,  and  In  addition  to  the  Jail  sentence 
and  fine  imposed  the  court  required  blm  to 
give  a  bond  "to  keep  the  peace  and  be  of 
good  behavior."  The  defendant  appeals,  as- 
signing as  error,  among  others,  this  action 
of  the  court 

HlU  ft  Knox,  for  appellant  R.  V.  Fletch- 
er, Asst  Atty.  Gen.,  for  the  State. 

OALHOON,  J.  This  man  seems  to  be  a 
pertinacious  violator  of  law.  This  is  his 
third  conviction  of  unlawful  retailing.  Un- 
der this  condition  the  court  had  the  right 
under  Rev.  Code  1892,  }  1489,  to  require  bond 
of  him  "to  keep  the  peace  and  to  be  of  good . 
behavior,"  which  It  did.  The  bond  expires  at 
the  time  limited  from  its  data 

Affirmed* 
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BAIFOBD  V,  STATE. 


FRANCIS  T.  STATU 
(Supreme  Coart  of  MiaslasIppL    Jan.  29,  1908.) 

1.  Labcent— EviD)B»o»— Valuk  of  Pbopebty. 

In  a  prosecution  for  grand  larceny,  the 
evidence  must  show  beyond  aJl  reasonable  doubt 
that  the  property  taken  was  of  value  safSdent 
to  constitute  the  offense  of  grand  larceny. 

[Ed.  Note. — For  cases  in  point,  see  voL  82, 
Cent.  Dig.  Larceny,  (  164.] 

2.  SAHB— SlTITICIXNCT    OV   EVIDENCX. 

In  a  prosecution  for  grand  larceny,  evidence 
held  insufficient  to  show  that  the  property  talien 
was  of  the  value  of  $26,  as  required  by  statute 
in  order  to  constitute  the  ofEensa  of  grand 
larceny. 

Appeal  from  Circuit  Court,  Harrison 
County;  W.  T.  McDonald,  Jndg& 

Uufus  Francis  was  convicted  of  grand 
larceny,  and  appeals.    Beversed. 

The  Indictment  charges  the  larceny  of 
certain  jewelry  of  the  value  of  $482;  but  the 
owner  of  the  jewelry,  when  placed  upon  the 
witness  stand,  though  testifying  to  the  loss 
of  a  large  amount  of  Jewelry,  only  placed  a 
valuation  on  certain  pieces,  amounting  in  the 
aggregate  to  $16.26,  and  the  jewelry  was  not 
before  the  jury  for  their  inspection.  The  de- 
fendant on  appeal  assigned  as  error  the 
fact  that  the  value  of  the  property  alleged 
to  have  been  stolen  was  not  proven  to  be  as 
much  as  $26,  as  required  by  statute  to  sustain 
a  conviction  of  grand  larceny. 

W.  H.  Maybln,  for  appellant  B.  V.  Fletch- 
er, Asst  Atty.  Oen.,  for  the  State. 

WHITFIELD,  C.  J.  In  view  of  the  rule 
that  evidence  to  show  the  value  of  the  proper- 
ty in  grand  larceny  to  be  of  the  amount  re- 
quired in  that  charge  must  show  such  value 
beyond  all  reasonable  doubt,  this  case  must 
on  the  testimony  on  that  point  be  reversed, 
and  a  new  trial  awarded.    So  ordered. 


BAIFOBD  V.  STATE. 
(Supreme  0>urt  of  Mississippi.    Jan.  29,  1900.) 

Tbkspass— Isstrxs— Tmx  to  Land. 

In  a  prosecution  for  going  on  inclosed  land 
after  notice  not  to  do  so,  when  the  land  is  in 
the  possession  of  another,  in  violation  of  Code 
1882,  S  1320,  the  title  to  the  land  is  not  in- 
volved. 

[Ed.  Note. — For  cases  in  point,  see  voL  46; 
Cent  Dig.  Trespass,  i  16&] 

Appeal  from  Circuit  Court,  Covington  Coun- 
ty; J.  B.  Enochs,  Judge. 

John  F.  Ralford  was  convicted  of  going  on 
certain  inclosed  premises  without  consent  and 
after  being  notified  not  to  do  so,  and  he  ap- 
peals.   Affirmed. 

Code  1892,  i  1320,  under  which  the  prose- 
cution was  had,  is  as  follows:  "If  any  per- 
son shall  go  upon  the  Inclosed  land  of  anoth- 
er without  his  consent,  after  having  been  no- 
tified by  such  person  or  his  agent  not  to  do 
so,  either  personally  or  by  published  or  post- 
ed notice,  or  shall  remain  on  such  land  after 
a  request  by  such  person  or  his  agent  to  de- 
part, he  shall,  upon  conviction,  be  fined  not 
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more  than  fifty  dollars  for  such  offense.  The 
provisions  of  this  section  shall  apply  to  land 
not  Inclosed  where  the  stock-law  ia  now  in 
force."  The  record  discloses  the  fact  that 
G.  A.  Hamilton,  who  was  the  prosecutor  in 
the  court  below,  went  into  possession  by 
homestead  entry  from  the  TTnited  States 
government  of  the  land  in  question  and  made 
certain  Improvements  thereon.  Balford  con- 
tested his  entry,  and  at  the  time  of  the  trial 
of  this  case  in  the  court  below  the  contest 
was  still  pending  on  appeal.  Part  of  the  prem- 
ises which  Hamilton  claimed  was  unlnclosed, 
and  on  this  unlnclosed  part  Balford  had  erect- 
ed a  bouse  and  leased  it  to  a  tenant,  Rowell. 
The  inclosed  portion,  which  Hamilton  had 
Improved,  was  being  cultivated  by  him  and 
one  Bllas,  who  lived  there  with  Hamilton's 
consent,  and  while  Hamilton  was  plowing 
in  the  field,  Ralford,  with  a  companion,  open- 
ed the  gate  and  let  down  the  bars  and  came 
on  the  Inclosed  premises  with  a  horse  and 
plow  and  began  plowing.  Hamilton  warn- 
ed him  not  to  come,  and  told  him  that  he 
lived  there  and  claimed  this  as  his  residence, 
and  if  he  did  not  leave  he  would  resort  to 
legal  measures  and  have  him  ejected.  Ral- 
ford refused  to  go,  claiming  that  he  had  per- 
mission of  Roweil  to  go  upon  the  property, 
as  Rowell  was  his  tenant,  and  that  he  also 
had  the  permission  of  Riias  to  come  upon  the 
Inclosed  portion,  which  Rllas  was  working. 
Hamilton  went  before  a  justice  of  the  peace 
and  made  afiidavit  against  Ralford  under 
section  1320.  On  the  trial  of  the  case  In  the 
circuit  court,  after  the  evidence  for  the  state 
was  in,  the  defendant  asked  for  peremptory 
instruction,  which  was  refused.  Balford 
testified  In  his  own  behalf,  and  offered  in 
evidence  the  contract  between  him  and 
Rowell,  which  was  read  to  the  jury  over 
the  objection  of  tho  state.  He  then  offered 
in  evidence  a  certificate  of  entry  and  receipt 
of  the  receiver  of  public  moneys  and  docu- 
mentary evidence  of  the  contest  in  the  land 
department,  all  of  which  was  excluded  by 
the  court,  and  defendant  excepted.  The  case 
went  to  a  jury,  and  a  verdict  of  guilty  was 
returned.  From  a  judgment  on  this  verdict, 
Balford  appeals,  assigning  as  error  the  ac- 
tion of  the  court  in  refusing  to  grant  him 
a  peremptory  Instruction  and  in  refusing  to 
permit  the  evidence  relating  to  title  to  prop- 
erty to  go  to  tlie  jury. 

Mcintosh  Bros,  and  Corley  ft  Sharbrough, 
for  appellant  Watklns  ft  Watklns  and  R. 
V.  Fletcher,  Asst  Atty.  Oen.,  tor  the  State. 

CALHOON,  J.  The  verdict  of  the  jury 
puts  appellant  precisely  in  the  category  de- 
nounced by  Code  1892,  i  1820.  The  statute 
applies  to  persons  going  on  Inclosed  land 
after  notice  not  to  do  so,  when  the  land  is 
in  the  possession  of  another,  and  title  is  not 
Involved.  Knight  t.  State,  64  Miss.  802,  2 
South.  262.  Possession  can  be  ousted  prop- 
erly only  by  legal  proceedings  terminated 
by  process. 

Affirmed. 


Digitized  by 


Google 


89  SOUTHBBN  RBPORTBR. 


THOMAS  Bt  »1.  T.  COWIN. 

(Sapione  Oonrt  of  Alabama.    Jan.  17,  1906.) 

Ybrdob  and  Pdbchaseb— E^nnccT  of  Vshd* 
OB'8  Wbodo— Bona  Fidb  Pubohaheiw. 
Under  Acts  1886-87,  p.  9S,  making  it  a 
misdemeanor  for  tlie  owner  of  lands  to  survey 
a  plat  and  sell  the  same  in  violation  of  the 
terms  of  the  act.  the  fact  tliat  the  owner  of 
land  plats  and  sells  the  same  otherwise  than  in 
accordance  with  the  provisions  of  the  act  does 
not  affect  the  title  of  an  innocent  purchaser. 

Appeal  from  City  Court  of  Birmlngliam; 
C.  W.  Ferguson,  Judge. 

"To  be  officially  reported." 

BUI  by  Cornelia  Cowls  against  Kate  Thom- 
as and  others.  From  a  decree  overruling  a. 
demurrer  to  tbe  bill,  defendant  appeals.  Af- 
firmed. 

Webb  &  Amason,  for  appellant  Smith  & 
Williams,  for  appellees. 

DENSON,  J.  The  purpose  of  the  bill  in 
this  case  is  to  have  a  dower  interest  carved 
out  of  the  real  estate  described  and  set  apart 
to  the  widow,  the  complainant  in  the  bill. 
The  bill  avers  that  the  husband  was  seised  In 
fee  of  the  land  described  during  the  cover- 
ture, and  tliat  the  complainant  has  never,  by 
conveyance  or  otherwise,  aliened  or  relin- 
quished her  right  to  dower  in  the  same.  Ttie 
bill  was  demurred  to,  and  motion  made  to 
dismiss  the  same  for  want  of  equity.  Both 
the  demurrer  and  the  motion  were  overruled, 
and  from  this  decree  tbe  present  appeal  is 
prosecuted. 

The  averments  of  the  bill  undoubtedly  give 
it  equity.  The  demurrer  proceeds  upon  the 
theory  that  the  bill  shows  that  the  lot  out  of 
which  it  is  sought  to  carve  the  dower  interest, 
and  which  was  sold  and  conveyed  to  the  hus- 
band of  the  complainant  during  his  life,  was 
a  lot  In  a  survey  which  had  been  surveyed 
and  platted  or  mapped  by  the  owner,  but  not 
in  accordance  with  the  provisions  of  the  act 
of  February  28,  1887  (Acts  1886-87,  p.  93), 
and  that,  in  violation  of  said  act,  which  by 
section  7  (page  96)  imposed  a  penalty  on  the 
owner  of  the  land  for  such  violation,  the 
contract  of  sale  was  void,  and  consequently 
passed  no  title  from  the  vendor  to  the  vendee. 
Tbe  act  in  question  did  not  declare  the  con- 
tract made  in  violation  of  its  provisions  void, 
but  made  it  a  misdemeanor  for  the  owner  of 
lands  to  survey  and  plat  and  sell  in  violation 
of  the  terms  of  tbe  said  act  It  was  never 
Intended  that  it  should  operate  as  a  snare 
for  the  Innocent  purchaser.  Tbe  prohibition 
and  the  penalty  are  expressly  directed  against 
the  owner  of  the  land  who  violates  the  stat- 
ute. On  well-settled  principles,  when  tbe 
statute  makes  the  doing  of  an  act  a  misde- 
meanor, the  contract  arising  out  of  the  act 
is  not  enforceable;  "yet  it  is  subject  to  this 
qualification:  that,  although  the  Legislature 
may  forbid  the  doing  of  a  particular  act  a 
party  not  a  privy  to  It  or  Involved  in  the 
guilt  of  tbe  transaction,  may  recover  of  tbe 
guilty  actor,  unless  the  act  Itself  is  void." 


Brooklyn  Life  Infl.  Oo.  t.  Bledsoe,  52  Ala.  638; 
Whetstone  t.  Br.  Bank  of  Montgomery,  9 
Ala.  876. 

In  the  case  dted  by  counsel  for  appellants, 
the  attempt  was  by  tbe  guilty  actor  to  en- 
force a  contract  made  in  violation  of  tbe 
statute.  So  far  as  the  record  shows,  Cowln, 
tbe  husband  of  the  complainant  was  an  in- 
nocent purcliaser  and  vendee,  and  in  no  sense 
"Involved  in  the  guilt  of  the  transaction." 
And  tbe  same  may  be  said  as  to  his  Inunedi- 
ate  vendor,  Houston.  We  feel  no  hesitancy 
in  declaring  that  by  the  conveyance  to  Hous- 
ton, and  from  Houston  to  Oowin,  tbe  legal 
title  to  the  land  in  question  passed  to  tl>e 
latter.  The  deed  is  not  void  for  uncertainty 
in  description.  It  clearly  falls  within  that 
class  covered  by  tbe  doctrine  of  "Id  certiim 
est  quod  certum  reddl  potest" 

We  find  no  error  In  the  record,  and  tlie  de- 
cree will  be  affirmed. 

Affirmed. 

HARALSON,  DOWDBLL,  and  SIMPSON, 
JJ.,  concur. 


TUTWILBR  COAL,  COKB  ft  IRON  OO.  v. 
FARRINGTON. 

(Supreme  Court  of  Alabama,  Nov.  30,  IOCS. 
On  Rehearing,  Jan.  9,  1906.) 

1.  Mabteb  ahd  Skbvant— iRjimiES  to  Sxbv- 
ANT  —  Danoeboxts  Plaob  —  Mikes  —  'En- 
FLOYEBs'  Liability  Act— Complaint. 

In  an  action  for  injuries  to  a  miner  by  the 
fall  of  a  portion  of  the  roof  of  tbe  mine,  a 
count  in  the  complaint  following  substantiHllj 
the  language  of  Employers'  Liabilitj'  Act 
Bubd.  1  (Code  1896.  p.  555,  e.  43,  §  1749),  with 
respect  to  the  duty  and  the  breach  thereof  by 
defendant,  alleging  the  defective  condition  of 
the  roof  and  the  fall  of  a  portion  thereof  as 
the  proximate  cause  of  plaintiff's  injury  at  a 
point  under  the  roof  where  he  had  a  nght  to 
be,  was  sufficient. 

2.  SAHB— BuBDEir  OF  Pboof. 

Wher&  in  an  action  for  injuries  to  a  miner 
by  the  falling  of  a  portion  of  the  roof  of  the 
mine,  plaintiff  alleged  defendant's  failuK  to 
keep  its  "ways  and  works,  machinery,  and 
plant"  in  a  reasonably  safe  condition,  as  re- 
quired by  the  employers'  liability  act  (Code 
1896,  p.  655,  c.  43),  the  burden  was  on  plaintiC 
to  show  the  relcftion  of  employo-  and  employ^ 
defendant's  duty  to  maintain  the  ways,  works, 
etc.,  at  tbe  place  where  the  injury  occuired,  and 
negligence  of  defendant  or  some  one  in  its 
service  intrusted  with  the  duty  of  seeing  that 
the  works,  etc.,  were  in  proper  condition. 

[Ed.  Note. — For  cases  in  point  see  vol.  SI, 
Cent  Dig.  Master  and  Servant  {{  8^  904.] 
8.  Sauk— Cxtstoms  of  Miners. 

In  an  action  for  injuries  to  a  miner  by  the 
falling  of  a  portion  of  the  roof  of  the  mine,  a 
usage  of  miners  to  prop  the  mine  in  their  rooms 
and  that  plaintiff  negligently  failed  to  comply 
with  such  usage  was  matter  of  defense. 
4.  Same — Pbebumptions — Jttdioial  Notice. 

Where,  in  an  action  for  injuries  to  a  miner 
by  the  fall  of  a  portion  of  the  roof,  it  was 
averred  that  defendant  was  bound  to  prop  the 
roof,  it  would  not  he  presumed  that  it  was  the 
customary  dut^  of  miners  to  prop  their  own 
rooms,  as  against  such  allegation,  though  tbe 
usage  was  of  such  a  character  that  ooorta  would 
take  judicial  notice  thereof. 
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!i.  Same  —  PUEAS— AseuicXD    Risk— Oontrib- 

UTOBT  NBOLIGBKCE. 

In  an  action  for  injoriea  to  a  miner  by  the 
falling  of  a  portion  of  the  rocrf  of  the  mine,  a 
plea  that  plaintiff  waa  guilty  of  oontribntory 
negligence,  in  that,  thongn  aware  that  the  roof 
was  not  propped  or  supported,  he  negligently 
remained  in  defendant's  service  for  an  un- 
reasonable length  of  time  and  in  the  ose  of 
said  roof,  whereby,  and  as  a  proximate  conse- 
quence, he  received  the  injuries  complained  of, 
etc.,  was  demurrable. 
&  BtIDKNCS— OOHCL-USIONB   OF    WmnssES. 

In  an  action  for  injuries  to  a  miner  by 
the  collapse  of  a  i>ortion  of  the  roof,  a  question 
OS  to  the  time  within  which  the  roof  could  have 
been  propped  and  made  secure  was  not  objec- 
tionable as  calling  for  a  condosion. 

7.  APPEALr- BVIDENCB— HABMUESB    EBBOB. 

Where  the  duty  of  a  mine  owner  to  prop 
the  roof  of  the  entry  of  the  mine  was  otherwise 
shown  by  undisputed  testimony,  error  in  per- 
mitting a  witness  to  state  that  it  was  the  mine 
owners  duty  to  keep  the  roof  so  propped  waa 
harmless. 

8.  Witnesses— KxAianATion. 

Where,  in  an  action  for  injuries  to  a  miner 
by  the  fall  of  a  portion  of  the  roof,  defendant 
bad  shown  that  It  was  not  customary  to  prop 
the  roof  where  plaintiff  was  injured,  a  further 
question,  "And  bad  not  lieen  the  custom?"  was 
objectionable,  and  properly  disallowed. 

9.  Afpeai^— Evidence— Habicless  Ebbob. 

Where  a  question  was  fully  answered, 
notwithstanding  the  sustaining  of  an  objection 
thereto,  error,  if  any,  in  sustaining  snch  objec- 
tion, was  hannless. 

10.  Masteb  ard  Sebvant— Asbuked  Risk. 

Where  plaintiff  knew  that  the  roof  of  a 
mine,  by  the  falling  of  a  portion  of  which  he 
was  injured,  was  not  supported,  and  the  evi- 
dence was  conflicting  as  to  whether  he  knew 
of  the  dangerous  condition  of  the  roof  at  the 
point  where  the  injury  occurred,  plaintiff  did 
not  assume  the  risk  as  a  matter  of  law. 

11.  Same— Delegation  of  Authomtt— Fel- 
low Sebvants. 

Where  a  mine  owner  delegated  its  duty 
to  inspect  and  maintain  the  roof  of  the  entry 
of  the  mine  in  a  safe  condition  to  its  mine 
foreman,  who  at  common  law  was  a  fellow  serv- 
ant of  a  miner  employed  in  the  mine,  such 
owner  was  not  liable  for  the  foreman's  negli- 
Kence  in  failing  to  properly  perform  such  duty ; 
there  being  no  question  but  that  tbe  owner 
exercised  due  care  in  employing  such  foreman. 

Appeal  from  City  Court  of  Blrmingbam; 
Charles  A.  Senn,  Judge. 

"To  be  ofllelally  reported." 

Action  b;y  3.  W.  Farrington  against  the 
Tutwiler  Coal,  Coke  ft  Iron  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

This  Is  an  action  for  damages  caused  by 
tbe  falling  la  of  the  roof  of  one  of  defend- 
ant's mines,  injuring  plaintiff.  There  were 
several  counts  In  the  complaint,  but  all  were 
eliminated,  except  the  fourth  count,  as 
amended,  and  the  sixth  count 

The  fourth  count  was  as  follows:  "The 
plaintiff  claims  of  tbe  defendant  $15,000  as 
damages,  for  that,  during  the  month  of  Oc- 
tober, 1003,  and  for  many  months  prior  there- 
to, tbe  defendant  was  operating  and  working 
coal  mines  in  Jefferson  county,  Ala.,  and  in 
tbe  operation  of  said  mines  there  were  rooms 
sod  passageways,  over  and  above  which  there 


were  roofs,  formed  of  rock,  slate,  shale,  or 
other  material  duing  tbe  said  months  of 
October,  1908,  and  tbe  plaintiff  was  in  tbe 
service  of  defendant,  mining  coal  In  alofe 
No.  4,  at  or  near  Murray,  Ala.,  and  in  going 
to  the  prosecution  of  plalntifTs  work  It  was 
necessary  for  plaintiff  to  be  under  one  of  said 
roofs,  and  while  under  one  of  said  roofs 
(going  to  his  work),  where  he  bad  a  right 
to  be  as  one  of  defendant's  servants  or  em- 
ployee, a  piece  of  roof  covering  the  point 
where  plaintiff  was  fell  upon  plaintiff,  and 
broke  one  of  his  legs,  and  otherwise  injured 
plaintiff  about  tbe  body  and  limbs,  by  reason 
of  which  he  suffered  great  physical  and  men- 
tal pain,  etc.;  and  plaintiff  avers  that  his  said 
injuries  were  caused  by  reason  of  a  defect 
in  the  condition  of  the  ways,  works,  machin- 
ery, or  plant  connected  with  or  used  in  tbe 
business  of  the  defendant,  the  said  defect 
consisting  of  this :  that  said  portion  of  said 
roof,  which  was  a  part  of  the  ways,  works, 
and  machinery,  or  plant,  connected  with  or 
used  In  tbe  business  of  the  defendant,  was 
cracked,  or  had  not  sufficient  strength  or 
cohesive  power  to  hold  itself  up  or  to  be  self- 
supporting,  and  was  not  properly  supported 
by  props  or  pillars  or  other  safe  means  of 
holding  the  same  up,  or  to  keep  it  from  fall- 
ing, as  it  was  necessary  for  it  to  be  to  keep 
It  from  falling,  and  said  part  of  said  roof 
fell  as  a  proximate  consequence  of  said  de- 
fect, and  caused  said  injuries  as  aforesaid; 
and  plaintiff  avers  that  said  defect  arose 
from,  or  had  not  been  discovered  or  remedied 
owing  to,  the  negligence  of  the  defendant's 
bank  boss,  one  Durie,  whose  Christian  name 
to  plaintiff  is  unknown,  and  who  was  in  the 
service  of  the  defendant  and  intrusted  by 
the  defendant  with  the  duty  of  seeing  that 
tbe  ways,  works,  machinery  and  plant  of 
defendant  were  in  proper  condition." 

Sixth  count:  "Plaintiff  adopts  all  tbe 
words  of  tbe  fourth  count  down  to  and  in- 
cluding tbe  words  'and  mental  pain,  etc' 
and  adds  the  following :  And  plaintiff  avers 
that  his  said  injuries  were  caused  by  reason 
of  the  defect  in  said  roof  at  the  point  where 
the  plaintiff  was,  and  had  a  right  to  be,  as 
hereinabove  stated,  said  defect  consisting 
of  this :  That  said  portion  of  roof  which  fell 
was  not  properly  supported  by  props  or  pil- 
lars or  other  safe  means  of  holding  the  same 
np,  or  to  keep  it  from  falling,  as  it  was  nec- 
essary for  it  to  be  supported  to  make  it  safe 
(said  portion  of  said  roof  not  having  suffi- 
cient cohesive  power  to  hold  Itself  up),  and 
said  part  of  said  roof  fell  by  reason  of  not 
being  properly  supported,  and  proximately 
caused  plaintiff's  injuries,  as  hereinabove 
stated.  And  the  plaintiff  avers  that  the  de- 
fendant was  under  a  duty  to  the  plaintifl  as 
one  of  its  employes  to  see  that  said  roof  over 
the  point  where  plaintiff  had  to  pass  to  and 
from  bis  work  was  in  a  reasonably  safe  con- 
dition; but  the  defendant  negligently  failed 
to  keep  said  roof  in  a  reasonably  safe  con- 
dition, and  as  a  proximate  consequence  of 
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said  negligence  tbe  said  Injnriee  were  caused, 
as  hereinabove  set  out" 

There  were  demurrers  to  the  fourth  count: 
(1)  There  are  no  tacts  averred  -which  showed 
that  there  existed  at  said  time  any  defects 
In  the  ways,  works,  machinery,  or  plant  of 
tbe  defendant  (2)  The  allegation  that  part  of 
said  roof  was  not  properly  supported  does 
not  allege  a  defect  In  the  condition  of  tbe 
ways,  works,  machinery,  or  plant  of  defend- 
ant (S)  The  allegation  that  the  roof  fell  In 
from  being  not  properly  supported  Is  a  mere 
conclusion  of  the  pleader.  (4)  It  does  not 
appear  that  the  negligence  averred  proxt- 
mately  caused  plaintiff's  Injury.  (6)  The  de- 
fendant did  not  owe  plaintiff  tbe  measure  of 
duty  set  forth  In  said  count  (8)  It  does  not 
appear  wltb  sufficient  cortalnty  that  plain- 
tiff received  his  Injury  while  engaged  In  the 
service  or  employment  of  defendant  (7)  No 
facts  are  averred  which  show  with  suffi- 
cient certainty  that  It  was  defendant's  duty 
to  prop  said  roof  at  said  place."  The  same 
demurrers  were  Interposed  to  the  sixth  count, 
with  these  additional  grounds:  "(a)  The 
averments  therein  are  but  the  conclusion  of 
tbe  pleader,  (b)  The  measure  of  duty  alleg- 
ed therein  Is  not  tbe  legal  measure  of  duty 
owed  to  the  defendant,  (c)  It  does  not  ap- 
pear that  the  roof  which' fell  was  not  reason- 
ably supported  by  props  or  pillars  or  other 
safe  means  of  holding  It  up.  (d)  For  augbt 
that  appears  therefrom  said  roof  was  so  sup- 
ported as  to  make  It  reasonably  safe,  (e) 
It  Is  not  stated  with  sufficient  certainty 
wherein  or  how  tbe  defendant  negligently 
failed  to  keep  said  roof  In  a  reasonably  safe 
condition.''    These  demurrers  were  overruled. 

There  were  several  pleas ;  one  the  general 
Issue,  and  the  others  were  contributory  negli- 
gence. The  third  plea  was  as  follows : 
"And  for  further  plea  and  answer  thereto  tbe 
defendant  says  that  the  plaintiff  himself  was 
guilty  of  negligence  which  proximately  con- 
tributed to  his  said  alleged  injuries,  and 
that  his  said  alleged  negligence  consisted  of 
this:  That  plaintiff  was  aware  that  said 
roof  was  not  propped  or  supported  by  props 
or  pillars,  as  in  said  complaint  alleged,  and 
notwithstanding  said  knowledge  plaintlfl 
negligently  remained  In  tbe  service  or  em- 
ployment of  the  defendant  for  an  unreason- 
able length  of  time  In  tbe  use  of  said  roof, 
whereby  and  as  a  proximate  consequence  of 
which  plaintiff  received  his  said  alleged  in- 
juries by  a  part  of  said  roof  falling  on  him." 
Demurrers  were  assigned  to  tbe  third  plea  as 
follows.  "(1)  It  is  not  shown  in  said  plea 
that  tbe  plaintiff  knew  of  the  danger  from 
tbe  failure  of  tbe  roof  to  be  properly  propped 
or  supported.  (2)  Because  it  Is  not  shown 
in  said  plea  either  that  the  danger  was  ob- 
vious or  that  plaintiff  knew  of  the  danger 
attending  tbe  nonpropplng  or  nonsupportlng 
of  the  roof.  (8)  It  Is  not  alleged  that  plain- 
tiff did  anything  in  a  negligent  or  Improper 
manner."    These  demurrers  were  sustained. 

TlM  following  charges  were  refused  to  de- 


fendant: "(l)  If  the  Jury  believe  tbe  evi- 
dence, they  cannot  And  for  the  plaintiff  under 
the  fourth  count  (2)  If  the  Jury  believe  the 
evidence,  they  cannot  find  for  the  plaintiff 
under  the  sixth  count  of  the  complaint  (3) 
If  tbe  defendant  maintained  its  entries,  and 
undertook  to  keep  them  safe  by  pulling  down 
loose  and  dangerous  rock,  rather  than  by 
propping  or  otherwise  supporting  said  rock, 
and  If  such  method  was  tbe  safe  and  more 
practical  method  of  keeping  the  entries  safe, 
then  I  charge  you  that  the  plaintiff  cannot 
recover.  *  *  *  (6)  If  the  Jury  believe, 
from  the  evidence,  that  the  safer  and  better 
and  more  practical  method  of  keeping  the 
roof  of  tbe  entry  safe  was  to  pull  down  loose 
and  dangerous  rock  than  to  prop  it  then  I 
charge  you  that  tbe  plaintiff  cannot  recover. 
(7)  It  tbe  plaintiff  knew  that  the  defendant 
did  not  prop  or  otherwise  support  dangerous 
material  In  tbe  roof  of  its  entries,  and  knew 
and  appreciated  the  danger  of  Its  failure  to 
do  so  for  a  month  or  more  prior  to  tbe  ac- 
cident plaintiff  should  not  recover.  If  bis 
injuries  were  sustained  as '  a  proximate  re- 
sult of  defendanf a  failure  to  prop  or  other- 
wise support  such  material.  (8)  If  tbe 
plaintiff  knew  that  defendant's  mine  was  not 
usually  lmq>ected  by  soonding  the  roof,  and 
Iiad  so  known  for  several  months  prior  to 
bis  accident  then  he  assumed  tbe  risk  of  any 
Injury  resulting  proximately  from  a  failure 
to  Inspect  in  such  manner.  (9)  If  the  de- 
fendant did  not  use  props  or  other  supports 
In  its  entries  to  support  loose  or  dangerous 
rock,  and  the  plaintiff  knew  that  it  did  not 
and  bad  known  It  for  a  long  time,  then  I 
charge  you  that  the  plaintiff  cannot  recover. 

(10)  If  the  plaintiff  knew  that  defendant  did 
not  prop  or  otherwise  support  such  material 
as  fell  on  the  plaintiff,  and  had  known  for 
several  months  that  it  did  not  do  so,  tben 
plaintiff  assumed  the  risk  of  any  injury  re- 
sulting proximately  from  a  failure  to  prop. 

(11)  It  the  Jury  are  reasonably  satisfied 
from  the  evidence  that  defendant's  mine  was 
Inspected  regularly  prior  to  tbe  accldoit  in 
the  manner  which  was  usual  and  customary 
to  make  such  inspections  in  said  mine,  and 
further  believe  that  the  plaintiff  knew  tbe 
customary  method  employed  by  the  defendant 
company  in  making  such  inspection,  and  fur- 
ther believe  that  such  Inspection  did  not  dis- 
close any  defect  in  tbe  roof  of  tbe  mine  at 
tbe  point  from  which  slate  fell  on  tbe  plain- 
tiff, and  further  believe  that  the  defendant 
did  not  know,  and  that  none  of  its  servants 
who  were  charged  with  the  duty  of  keeping 
tbe  roof  in  safe  condition  knew,  that  the  roof 
was  at  said  point  unsafe,  then  I  charge  yon 
that  yon  cannot  find  for  the  plaintiff." 

Tillman,  Grub,  Bradley  &  Morrow,  for  ap- 
pellant W.  K.  Terry  and  A.  O.  Lane,  for 
appellee. 

TYSON,  3.  All  the  counts  of  tile  com- 
plaint were  eliminated  from  our  consider- 
ation on  this  appeal  except  tb»  f oortb,  af  t^ 
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amoidment,  and  the  sixtta.  The  fourth  count 
|8  drawn  under  subdivision  1  of  the  em- 
ploywa'  Uabllity  act  (Code  1896,  p.  665,  c. 
48).  It  tollowa  Bubstantlally  the  language 
of  the  statute  with  respect  to  the  duty  and  a 
breach  thereof  by  defendant,  and  avers  a 
defective  condition  of  the  roof  and  that  a 
portion  of  it  fell  as  a  proximate  consequence 
of  the  defect,  and  that  plaintiff  was  Injured 
at  a  point  under  said  roof  where  he  had  a 
right  to  be.  It  has  been  uniformly  held  by 
this  court  that  such  a  count  Is  sufficient  Lu  & 
N.  R.  R.  Co.  V.  Hawkins,  92  Aia.  243,  9 
South.  271 ;  M.  A  O.  B.  B.  Co.  v.  George,  04 
Ala.  216, 10  South.  146;  Laughram  v.  Brewer, 
113  Ala.  609,  21  South.  416;  L.  &  N.  B.  B. 
Co.  V.  Marbury  Lumber  Co.,  126  Ala.  237, 
28  South.  438,  60  L.  B.  A  620;  Armstrong  v. 
Montgomery  St  By.  Co.,  123  Ala.  233,  26 
South.  349,  and  cases  there  cited.  Such 
holding  necessarily  Involves  the  sufficiency  of 
the  allegation  of  a  duty  on  the  part  of  the 
employer  to  maintain  in  ifeasonably  safe  con- 
dition his  works,  ways,  machinery,  or  plant, 
and  his  negligent  failure  to  do  so,  and,  of 
cour&e,  imposes  upon  the  plalntitC  the  burden 
of  showing  thie  relation  of  employer  and 
employs,  and  the  duty  of  the  defendant  to 
maintain  the  works,  ways,  etc.,  at  the  place 
where  the  Injury  occurs,  as  well  as  the  negli- 
gence of  the  employer  or  some  one  In  his 
service  Intrusted  by  him  with  the  duty 
of  seeing  that  they  were  In  proper  condition. 

If  it  is  the  practice  or  usage  of  miners 
to  prop  the  roof  In  their  rooms,  and  the 
plaintiff  was  injured  by  the  falling  of  the 
roof  when  such  a  duty  was  upon  him,  this 
Is  a  matter  of  defense,  which,  if  shown, 
would,  of  course,  defeat  the  plaintifT's  right 
of  recovery.  Such  facts,  when  established 
would  utterly  refute  the  allegation  of  duty 
laid  In  the  count.  But  In  the  absence  of 
proof  of  the  fact,  the  averment  of  duty  upon 
defendant  to  prop  the  roof  of  its  mine  must 
be  taken  as  true,  even  though  it  be  conceded 
that  the  practice  or  usage  obtains  in  the 
mining  of  coal  for  the  miner  to  see  to  the 
safety  of  the  roof  in  his  own  room,  and  this 
usage  Is  of  such  character  that  the  courts 
will  take  jodicial  notice  of  it  Whether 
such  usage  does  obtain,  and.  If  It  does,  wheth- 
er the  %ourt8  will  take  judicial  notice  of  It 
are  questions  upon  which  we  express  no 
opinion. 

The  count  is  not  subject  to  the  objection  of 
vagueness,  uncertainty,  and  indeflniteness. 
Authorities  cited,  supra.  What  we  have  said 
also  disposes  of  those  grounds  of  demurrer 
urged  against  the  sufficiency  of  the  allega- 
tions of  the  sixth  count  adversely  to  the  ap- 
pellant 

The  third  plea  of  defendant  was  clearly 
bad.  Osborne  v.  Alabama  Steel  &  Wire  Ca, 
185  Ala.  671,  83  South.  687. 

The  objection  interposed  to  the  question 
propounded  to  Newborn,  "Within  what  time 
could  that  roof  have  been  propped  or  made 
secureT"   was   that   It  called   "for   a   con- 


elusion  of  the  witness."  We  think  not  It 
Is  the  statement  of  fact,  to  which  the  witness 
could  testify  if  he  knew  it  If  it  be  con- 
ceded that  it  was  improper  to  permit  this 
witness  to  state  that  it  was  the  company's 
duty  to  keep  up  the  roof  in  the  heading  or 
entry  where  a  part  of  the  roof  fell  and  in- 
jured the  plalntlfl,  because  it  involved  a  con- 
clusion of  law  and  fact  it  was  error  without 
injury,  since  this  duty  is  otherwise  shown 
by  the  undisputed  testimony  in  the  case  and 
practically  admitted  by  the  defendant  Aft- 
er defendant  on  cross-examination,  had 
shown  that  it  was  not  customary  to  prop  the 
roof  where  plaintifT  was  injured,  the  ques- 
tion was  then  asked  by  It  of  the  witness, 
"And  had  not  been  the  custom?"  To  this 
question  an  objection  was  sustained,  and 
we  think  properly  so.  The  question  pro- 
pounded to  Durie,  the  mine  foreman  of  de- 
fendant, "Whether  or  not  ordinarily,  in  mak- 
ing an  inspection  of  a  mine,  you  sound  every 
piece  or  particle  of  It,  or  how  do  you  do 
that?"  was  fully  answered,  notwithstand- 
ing the  objection  to  it  was  sustained.  If 
there  was  error,  therefore,  in  the  ruling,  it 
was  clearly  Innocuous. 

This  brings  us  to  a  consideration  of  the  ' 
several  charges  refused  to  the  defendant. 
The  first  of  these  insisted  on  is  the  one  in- 
structing the  jury,  upon  a  belief  of  the  evi- 
dence, tb^  cannot  find  for  the  plaintiff  under 
the  fourth  count  of  the  complaint  This 
contention  is  based  upon  the  proposition  that 
the  testimony  without  dispute  establishes 
that  plalntitC  knew  of  the  defect  in  the  roof, 
and  that  it  had  not  been  propped  or  other- 
wise supported  so  as  to  make  it  safe,  and 
that,  knowing  these  facts,  he  voluntarily 
encountered  the  danger  without  an  assurance 
on  the  part  of  the  defendant  to  repair  the 
defect  It  is  undoubtedly  the  law  in  this 
jurisdiction  that  "a  person  who  continues  In 
an  employment  with  full  knowledge  of  the 
risk  run,  and  who  voluntarily  goes  to  do 
that  which  he  knows  will  expose  him  to  dan- 
ger, cannot  recover  for  injuries  so  received. 
*  *  *  This  doctrine  Is  founded  on  the 
consent,  express  or  Implied,  of  the  employ^ 
to  take  the  chances  of  Injury  or  escape  from 
a  threatening  situation;  but  such  consent  is 
not  implied,  unless  the  danger  is  obvious  or 
is  known  to  the  employe."  Osborne  v. 
Alabama  S.  ft  W.  Co.,  supra,  and  cases  there 
cited.  It  is  undoubtedly  true  that  the  plain- 
tiff knew  that  the  roof  was  not  supported; 
but  whether  he  knew  of  the  dangerous  con- 
dition of  the  roof  at  the  point  where  be 
was  injured  was,  under  the  testimony,  a  mat- 
ter of  dispute,  and  therefore  a  question  for 
the  jury.  Nor  can  it  be  affirmed  as  a  matter 
of  law,  as  is  contended,  that  the  averments 
of  the  fourth  plea  of  defendant  were  es- 
tablished by  the  evidence.  Whether  it  was 
or  not  was  a  question  for  the  jury.  There 
was,  therefore,  no  error  In  refusing  the 
charge  under  consideration. 

Charge  No.  2,  refused  to  defendant,  should 
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have  been  givoi.  The  sixth  connt,  as  we 
have  Baid,  states  an  action  at  common  law. 
The  nndlsputed  testimony  establishes  that 
the  Inspection  and  maintenance  of  the  roof  of 
the  entry  In  a  safe  condition  where  the  Injury 
occarred  was  committed  by  defendant  to  one 
Durle,  Its  mine  forman,  and  there  Is  no  aver- 
ment of  his  Incompetency,  and,  for  that  mat- 
ter, no  evidence  of  it.  The  only  negligence 
which  the  testimony  tends  to  establish  was 
that  of  Durle.  He  was  at  common  law  a  fel- 
low servant  of  the  plaintiff,  and  for  his  neg- 
ligence, under  the  count  under  consideration, 
the  defendant  cannot  be  held  liable.  The 
principle  governing  and  controlling  on  this 
point  is  tersely  and  accurately  stated  in 
Woodward  Iron  Co.  v.  Cook,  124  Ala.  353,  27 
South.  458  In  this  language:  "An  employer  Is 
under  the  duty  of  using  ordinary  care  to 
furnish  the  employe  with  place,  ways,  and  ap-, 
llances  reasonably  safe  for  use;  but  by  the 
law  as  it  has  long  been  recognized  by  thla 
court  the  duty  of  maintaining  such  safe  con- 
ditions may  be  discharged  by  committing  its 
performance  to  agents  carefully  selected  for 
competency  and  fitness.  M.  &  O.  R.  R.  Ga 
T.  Thomas,  42  Ala.  672;  A.  O.  S.  R.  R.  Co. 
V.Carroll,  97 Ala.  126, 11  South.  803,18L.R.A. 
433,  38  Am.  St  Rep.  163 ;  M.  ft  M.  R.  R.  Co.  t. 
Smith,  69  Ala.  246.  No  fault  is  Imputed  to 
the  defendant  in  respect  of  its  selection  of 
servants." 

We  have  examined  charges  numbered  3,  6, 
7,  8,  9,  10,  and  11,  refused  to  defendant,  and 
entertain  the  opinion  that  they  were  prop- 
erly refused.  The  correctness  of  written 
charges  numbered  4,  6,  and  12  Is  not  insisted 
on,  and  therefore  we  have  not  considered 
them. 

Reversed  and  remanded. 

SIMPSON,  ANDERSON,  and  DBNSON, 
JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  In  the  application  for  re- 
hearing our  attention  has  been  called  to  the 
case  of  Eiureka  Company  v.  Bass,  81  Ala.  200, 
8  South.  216,  60  Am.  Rep.  162,  as  supporting 
the  proposition  that,  where  the  master  com- 
mits to  a  servant  or  agent  the  maintenance  of 
the  safe  condition  of  the  works,  ways,  and 
machinery,  such  servant  or  agent  is  the  al- 
ter ego  of  the  master  or  principal,  and  that 
the  negligence  of  such  servant  or  agent  is 
the  negligence  of  the  master,  for  which  an 
employs  of  the  common  master,  when  injured, 
may  recover,  although  such  injury  can  only 
be  ascribed  to  the  negligence  of  the  servant  or 
agent  intrusted  with  the  duty  of  maintaining 
the  works,  etc.,  in  a  reasonably  safe  condi- 
tion. It  must  be  admitted  that  this  proposi- 
tion is  supported  by  the  text  of  the  opinion  in 
that  case.  But  It  is  clearly  a  dictum.  The 
maintenance  of  the  works,  ways,  machinery, 
and  appliances  in  a  reasonably  safe  condition 
was  not  Involved  in  that  case.  The  question 
presented  was  one  Involving  the  duty  of  the 


master  to  furnish  suitable  material  and  appli- 
ances to  his  Injured  servant  Manifestly  this 
duty  of  the  master  is  personal  and  nondelega- 
ble and.  If  delegated  to  an  agent  such  agent  is 
the  alter  ego  of  the  master,  for  whose  negli- 
gent acta  the  latter  is  responsible.  But  when, 
as  In  the  case  under  consideration,  the  master 
has  delegated  to  an  agent  or  servant  the  duty 
of  maintaining  the  works,  ways,  etc.  In  a 
reasonably  safe  condition,  the  negligence  of 
such  agent  or  servant  In  discharging  these 
delegated  duties  is  not  the  negligence  of  the 
master,  but  of  a  fellow  servant  for  which 
his  co-servant,  when  Injured,  cannot  recover 
of  the  master,  unless  he  can  be  charged  with 
some  degree  of  fault  or  negligence  in  the  em- 
ployment or  retention  of  the  servant  intrusted 
by  him  to  see  to  the  maintenance  of  the  safe 
condition  of  his  works,  etc.,  etc.  The  learned 
judge  in  the  case  relied  upon  for  a  rehearing 
overlooked  this  distinction,  which  la  clearly 
recognized  in  the  opinions  of  this  court  in 
the  cases  cited  by  him  and  in  others.  Indeed. 
In  the  case  of  L.  &  N.  R.  R.  Go.  v.  Allen,  78 
Ala.  494,  which  he  dtee  and  in  which  the 
opinion  was  delivered  by  him,  he  distinctly 
recognized  the  right  of  the  defendant  to  dele- 
gate the  maintenance  of  the  safety  of  the  en- 
gine (locomotive),  the  explosion  of  which 
caused  the  death  of  the  plaintiff's  intestate, 
to  its  engineer  or  other  employes,  and  the 
nonliability  of  defendant  for  their  negligence 
in  falling  to  discover  its  unsafe  condition. 
The  dictum  expressed  by  him  is  unsound,  and 
not  only  unsupported  by  any  of  our  adjudi- 
cations on  this  subject,  but  is  unquestionably 
opposed  to  them.  We  must  therefore  de- 
cline to  follow  It 


TENNESSEE    COAL,    IRON    &    R.    CO.    v. 

BRIDGES. 

(Supreme  Court  of  Alabama.    June  30,  1906.) 

1.  Master  and  Sebvaniv-Injubies  to  Sbbv- 
ANT  —  Fkllow  Skbvants  —  Sufficiency  of 

COUPLAINT. 

Code  1896,°  {  1749,  subaec.  6,  makes  an 
employer  liable  for  injuries  to  a  servant  caused 
by  the  act  of  a  fellow  servant  when  the  injury 
is  the  result  of  the  negligence  of  a  servant  in 
charge  or  control  of  any  locomotive  engine, 
switch,  car,  or  train  on  the  railroad,  etc  Held, 
that  a  complaint  for  injuries  to  if  servant 
caused  by  his  being  struck  by  defendant's  rail- 
road engme,  falling  to  charge  that  the  person 
whose  negligence  was  complained  of  was  in 
charge  of  the  engine,  did  not  state  a  caoae  of 
action  under  such  section. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  S  84Z] 

2.  Saio. 

A  complaint  for  injuries  to  a  servant  by  the 
alleged  wanton,  reckless,  or  intentional  act  of  a 
fellow  servant  was  demurrable,  where  it  failed 
to  further  charge  that  the  master  was  negligent 
in  the  selection  of  the  alleged  negligoit  servant 
or  in  giving  him  orders,  etc. 

[Ed.   Note. — For  cases  in  point  see  voL  84, 
Cent  Dig.  Master  and  Servant,  |  838.] 

3.  SaMB— lilABILITT  OF  MASTEE. 

While  a  master  is  liable  for  the  wanten, 
reckless,  wiUfnli  or  intentional  act  of  hia  employd 
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within  the  scope  of  his  employment,  the  master 
Is  not  liable  when  the  injury  is  to  a  fellow  serv- 
ant, nnleas  negligence  is  shown  in  the  master 
himself  or  the  case  is  brought  within  the  em- 
ployers' liability  act 

[Ed.  Note. — For  coses  in  iwint,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  it  SSO,  852.] 

4.    SaMK— COMPIiAINT. 

A  complaint  for  injuries  to  a  servant  by 
the  intentional  or  willful  act  of  a  fellow  servant 
operating  a  locomotive  and  cars,  which  failed 
to  allege  that  the  engine  or  car  was  "on  any 
railroad  track,"  did  not  state  a  cause  of  action 
within  Code  1890,  (  1749,  subsec.  5,  rendering 
a  master  liable  for  injuries  to  a  servant  by  the 
negligence  of  any  servant  in  charge  of  a  loco- 
motive, car,  or  train  upon  any  part  of  the  track 
of  a  railroad. 

8.    PlXiDINO— AlXEQATIONB    AB    TO    VSHUl  — 

Neoativino  Defenses. 

Though  an  action  for  injuries  to  a  servant 
must  be  brought  in  the  county  where  the  injury 
occurred,  or  in  the  county  where  plaintiff  re- 
sides, as  provided  by  Acts  1903,  p.  182,  the 
complsdnt  need  not  allege  that  the  action  is  so 
brought. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  {  61.] 

6.  Masteb  and  Sebvant— Irjubteb  to  Ssbv- 
ANT— Questions  fob  Jitbt. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  require  the  denial  of  a  general 
charge  for  defendant 

7.  Triai.  —  Spkciai.  Findinqb  —  Sbvbbax 
Counts. 

Where  the  complaint  contained  several 
counts,  it  was  proper  to  refuse  a  charge  that 
if  the  Jury  believed  the  evidence,  they  should 
find  for  defendant  on  one  of  the  counts. 

8.  Masteb  and  Sebvant— Injubieb  to  Sebv- 
ant— gontbibutobt  negligence— instbuc- 
Tions. 

In  an  action  for  injuries  to  a  servant  an 
instruction  that  if  plaintifTs  conduct  approxi- 
mately contributed  to  his  own  injury  he  could 
not  recover,  without  requiring  that  plaintiff's 
conduct  must  have  been  negUgoit,  was  proih 
erly  refused. 

9.  Samb— Wnxjuii  Injury. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, there  was  proof  sustaining  allegations  of 
willful,  wanton,  and  reckless  conduct  on  the 
part  of  defendant's  engineer,  which  was  proxi- 
mately the  cause  of  plaintiff's  injury,  a  request 
to  charge  that  if  there  was  a  safe  way  and  an 
obviously  dangerous  way  for  plaintiff  to  dis- 
charge his  duties,  and  he  selected  the  dangerous 
way,  he  could  not  recover,  was  properly  refused. 
[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  {  673.] 

1(K  Sams— InsTBUOTioNs. 

In  an  action  for  injuries  to  a  servant,  a 
charge  that  If  plaintiff  could  have  performed 
his  duties  in  unloading  the  car  in  question 
without  being  on  the  running  board  of  the 
trestle  where  the  car  was  being  placed,  and  he 
could  have  remained  In  a  place  of  safety  until 
the  car  was  placed,  he  proximately  contributed 
by  his  own  n^ligence  to  his  injury  and  could 
not  recover,  was  properlv  refused,  because  it 
did  not  hypothesize  that  tne  running  board  was 
an  obviously  dangerous  place. 
11.  Sakb— Assumed  Risk. 

Where,  In  an  action  for  injuries  to  a  serv- 
ant, there  was  evidence  that  the  injuries  were 
the  result  of  the  willfal,  wanton,  and  reckless 
cottdnct  of  defendant* B  engineer,  pleas  alleging 
that  plaintiff  assumed  the  risk  were  unavail- 
able. 

[Ed.  Note. — ^For  cases  In  point  see  yoL  84, 
Cent  Dig.  Blaster  and  Servant  i  568.] 


Appeal  from  Circuit  Court,  Colbert  Coun- 
ty;  KB.  Almon,  Judge. 

"To  be  officially  reported," 

Action  by  O.  M.  Bridges,  as  administrator 
of  Arthur  A.  Hughes,  deceased,  ag^alnst  the 
Tennessee  Coal,  Iron  &  Railroad  Company. 
From  a  Judgment  for  piaintlfT,  defendant  ap- 
I>eal8.    Reversed. 

Rehearing  denied  January  9,  1906. 

This  was  an  action  by  the  administrator 
of  Arthur  A.  Hughes.  The  said  Hughes  hav- 
ing died  between  the  trial  of  this  cause  in  the 
lower  court  and  the  time  of  the  submission 
of  this  cause  In  this  court,  revivor  was  had 
in  the  name  of  J.  M.  Bridges  as  administra- 
tor. The  complaint  contained  eight  counts; 
the  first  four  counting  on  the  negligence  of 
the  defendant,  through  Its  servant,  Jim  Street 
the  engineer  In  charge  of  defendant's  engine, 
by  negligently  running  bis  engine  against 
defendant  and  knocking  him  oft  the  trestle. 
Jim  Street  Is  alleged  to  be  a  fellow  servant 
The  first  count  declares  that  the  Injury  was 
wantonly  or  recklessly  done.  The  other 
three  are  In  simple  negligence.  Demurrers 
were  Interposed  to  these  counts:  To  the 
first  count  because  (1)  therein  and  thereby 
plaintiff  seeks  to  bold  the  defendant  liable 
for  the  wanton,  reckless,  or  Intentional  act 
of  a  fellow  servant  and  falls  to  allege  or 
show  that  such  act  was  done  under  the  direc- 
tion or  Instruction  of  the  defendant;  (2) 
said  count  of  complaint  shows  that  the  in- 
Jury  complained  of  was  caused  by  the  negli- 
gence of  the  fellow  servant  of  plaintiff,  and 
falls  to  show  or  allege  any  negligence  on 
the  part  of  defendant  In  the  selection  of  such 
fellow  servant  To  the  second  count  because 
(1)  said  count  fails  to  allege  or  show  that 
the  defendant  owed  plaintiff  any  duty  at 
the  time  and  In  the  place  where  the  Injury 
complained  of  occurred.  To  the  fourth  count 
because  (1)  said  count  fails  to  allege  or  show 
that  the  defendant  owed  plaintiff  any  duty 
at  the  time  and  In  the  place  where  the  in- 
jury complained  of  occurred.  To  each  count 
of  the  complaint  because  said  complaint  and 
each  count  thereof  falls  to  show  where  the 
Injury  complained  of  occurred. 

Plaintiff  added  the  fifth,  sixth,  seventh, 
and  eighth  counts.  The  fifth  count  alleges 
that  the  defendant  was  engaged  In  operating 
a  glass  furnace  In  Colbert  county,  and  was 
In  the  corporate  limits  of  Sheffield;  and  In 
connection  therewith  and  accessory  thereto 
the  defendant  was  at  the  same  time  operat- 
ing locomotives  or  switch  engines  and  cars 
upon  railroad  tracks  and  the  handling  of 
material  for  and  the  products  of  said  fur- 
nace; that  plaintiff  was  employed  by  said 
company  In  the  capacity  of  trestle  foreman, 
and  was  In  the  active  discharge  of  his  duties 
upon  said  trestle  when  It  was  being  used 
by  the  defendant  in  Its  said  business,  when 
he  was  recklessly,  wantonly,  or  intentionally 
Injured  by  the  defendant,  through  its  serv- 
ant <me  Jim  Street  who  is  alleged  to  have 
been  employed  by  defendant  and  was  at  the 
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time  working  for  defendant.  In  the.  capacity 
of  engineer,  and  who  so  wantonly  or  reck- 
lessly handled  the  engine  of  which  he  was 
In  charge  as  to  knock  plaintiff  off  the  trestle. 
The  sixth  count  Is  In  simple  negligence,  and 
contains  practically  the  same  allegations 
that  are  contained  In  the  fifth  count,  leaT- 
ing  out  the  wanton,  reckless,  or  intentional 
feature  of  it  The  seventh  count  is  similar 
in  all  respects  to  the  fifth  count,  except  it 
alleges  that  one  John  Gay,  who  was  In  the 
employment  of  the  defendant,  working  on 
said  trestle,  caught  hold  of  the  car  which 
was  being  operated  by  defendant,  through 
its  agent,  Jim  Street,  recklessly  and  wan- 
tonly, to  prevent  being  knocked  off,  and  that 
the  engineer  in  charge  of  the  engine  propel- 
ling the  car  recklessly,  wantonly,  or  inten- 
tionally ran  said  engine  and  car,  with  the 
said  John  Gay  holding  thereto,  along  the 
trestle,  so  that  the  body  of  said  John  Gay 
struck  the  plaintiff  and  knocked  him  from 
the  trestle.  The  eighth  count  is  a  repetition 
of  the  seventh  count,  but  alleges  simple,  in- 
stead of  wanton,  n^llgence.  Demurrers  were 
Interposed  for  all  the  counts  except  count  6. 

The  following  charges  were  refused  to  the 
defendant:  "(8)  Gentlemen  of  the  Jnry, 
there  is  no  Evidence  of  wanton,  willful,  or 
Intentional  injury  on  the  part  of  the  defend- 
ant's servant,  Street,  towards  plaintiff ;  and 
if  you  believe  the  evidence  In  this  case  you 
must  find  for  the  defendant  on  the  first  and 
fifth  counts  of  the  complaint.  •  *  •  (6) 
The  court  charges  the  jury  that  there  is  no 
evidence  of  willful,  wanton,  or  intentional  in- 
jury on  the  part  of  Street;  and  if  they  be- 
lieve the  evidence  they  must  find  for  the 
defendant  on  the  first  and  fifth  counts. 
•  •  •  (7)  If  the  jury  t>elleve  from  the 
evidence  that  plaintiff's  conduct  proximately 
contributed  to  his  own  injury,  then  he  can- 
not recover  in  this  case,  and  your  verdict 
must  be  for  the  defendant  •  •  •  (9)  if 
the  Jury  believe  from  the  evidence  that  the 
plaintiff  could  have  performed  his  duties  In 
unloading  the  car  without  being  upon  the 
nmning  board  of  the  trestle,  where  the  car 
to  be  unloaded  was  being  placed,  and  that 
he  could  have  remained  in  a  place  of  safe- 
ty until  the  car  was  placed,  then  he  con- 
tributed by  his  own  negligence  proximately 
to  his  injury,  and  he  cannot  recover.  •  •  * 
(12)  If  the  Jury  believe  from  the  evidence 
that  there  was  a  safe  way  and  an  obviously 
dangerous  way  for  the  plaintiff  to  discharge 
the  duties  of  his  employment,  and  the  plain- 
tiff selected  the  obviously  dangerous  way  of 
performing  said  duties,  and  he  was  thereby 
injured,  I  charge  you  that  the  plaintiff  was 
guilty  in  selecting  the  dangerous  way  to  per- 
form his  duties,  and  cannot  recover  In  this 
case,  and  your  verdict  should  be  for  the  de- 
fendant" 

Defendant  filed  a  number  of  pleas.  Plea 
No.  2  alleged  that  the  plaintiff  assumed  the 
risk  of  injury  In  his  said  employment;  No. 
3,  that  the  employment  in  which  plaintiff 


was  then  engaged  was  obviously  dangerous 
and  known  to  the  plaintiff  for  a  sufficient 
length  of  time,  that  he  remained  therein,  and 
thereby  assumed  the  risk  of  said  employ- 
ment 

TUIman,  Grub,  Bradley  &  Morrow  and 
WUhyte  ft  Nathan,  for  appellant  Kirk,  Car- 
mlchael  &  Bather,  for  appellee. 

SIMPSON,  J.  The  first  count  of  the  com- 
plaint is  not  a  count  under  the  statute,  be- 
cause it  does  not  allege  that  the  party  whose 
negligence  is  complained  of  was  in  charge 
of  an  engine  on  a  railroad.  Code  1896,  {  1749, 
Bubsec  6;  Sloss-Sheffleld  Steel  &  Iron  Co.  v. 
Mobley,  139  Ala.  425,  36  South.  181.  As  a 
complaint  at  common  law  said  count  alleges 
that  the  Injury  resulted  from  the  wanton, 
reckless,  or  Intentional  act  of  a  fellow  serv- 
ant of  plaintiff,  but  does  not  allege  or  show 
that  the  master  was  guilty  of  negligence  in 
the  selection  of  said  servant  or  in  the  orders 
given  him,  or  otherwise.  Consequently  the 
demurrer  to  this  count  should  have  been  sus- 
tained. 2  Labatt  on  Master  and  Servant  p^ 
2365,  {  855a;  Lawler  v.  Androscoggin  B.  R. 
Co.,  62  Me.  463,  16  Am.  Bep.  492.  While  it 
is  true  that  under  our  decisions  a  master  Is 
liable  for  the  wanton,  reckless,  willful,  or 
intentional  acts  of  his  employ^,  when  acting 
within  the  scope  of  his  onployment  yet  that 
does  not  abrogate  the  principle  that  when 
the  injury  Is  to  a  fellow  servant  the  master 
is  not  liable,  unless  the  case  is  brought  with- 
in the  statute,  or,  if  the  common-law  liability 
Is  relied  on,  negligence  be  alleged  and  shown 
In  the  master  himself.  1  Labatt  on  Master 
and  Servant  pp.  391,  392,  f  177,  and  note. 
The  Wlldman  Case,  119  Ala.  566,  24  South. 
764,  the  Gilliam  Case,  70  Ala.  268,  the  High- 
land Ave.  Case,  125  Ala.  483,  28  South.  28. 
and  the  Henry  Case,  139  Ala.  162,  34  South. 
889,  were  all  cases  of  Injury  to  a  passenger 
at  a  stranger;  and  the  case  of  So.  By.  v. 
Moore,  128  Ala.  434,  29  South.  658,  merdy 
decides  that  In  a  case  within  the  statute,  the 
fact  that  the  injury  was  from  the  wiUfal, 
wanton,  reckless,  or  Intentional  wrong  of  the 
fellow  servant  does  not  prevent  a  recovery, 
the  same  as  if  it  was  negligence,  strictly 
speaking.  The  general  principle  is  that  the 
"master  Is  not  liable  to  those  in,  his  onploy 
for  injuries  resulting  from  the  negligence, 
carelessness,  or  misconduct  of  a  fellow  serv- 
ant" Laning  v.  N.  Y.  Central  B.  Co.,  48  N. 
T.  521,  10  Am.  Rep.  417. 

The  demurrer  to  the  fourth  connt  of  the 
complaint  was  improperly  overruled.  Said 
count  alleges  that  defendant  was  operating 
a  furnace  in  Colbert  county,  and  was  operat- 
ing a  locomotive  along  a  certain  railroad 
track,  but  it  does  not  allege  that  the  engine 
or  car  was  on  any  railroad  track.  See  Mob- 
ley's  Case,  supra.  Notwithstanding  Acts 
1903,  p.  182,  requiring  these  actions  to  be 
brought  In  tjie  county  where  the  Injury  oc- 
curred, or  in  the  county  where  plaintiff  re- 
sides, it  is  not  necessary  to  allege  these  mat- 
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ten  in  tbe  camplalnt,  a>  it  la  a  matter  of 
defense  to  be  pleaded.  Tbe  demurrer  to  the 
fifth  count  should  also  have  been  sustained. 
See  Mobley's  Case,  supra,  and  others  re- 
ferred to.  The  court  finds  in  the  record  no 
demurrers  to  the  sixth  count  of  the  com- 
plaint 

As  there  was  a  conflict  In  the  evidence  on 
tbe  subject  of  giving  or  obeying  signals  to 
stop  and  of  the  safety  or  nnsaf ety  of  the  po- 
sition on  the  running  board,  and  on  the  ques- 
tion whether  or  not  the  engineer  ran  tbe  car 
further  than  the  signals  authorized,  also  as 
to  whether  plalntlfT  was  knocked  off  by  the 
car  or  by  the  body  of  Gay,  the  court  properly 
refused  to  glvefthe  general  charge  for  defend- 
ant Charges  8  and  5,  requested  by  the  de- 
fendant, were  properly  refused.  Where  the 
complaint  contains  several  counts,  It  is  prop- 
er to  refuse  a  charge  Instructing  the  jury,  if 
tbey  believe  the  evidence,  to  find  for  the  de- 
fendant on  one  of  the  counts.  U.  S.  Fidelity 
&  Guaranty  C!o.  v.  Hablel.  138  Ala.  348,  3o 
South.  344;  Bessemer  Liquor  Co.  v.  Tiilman, 
138  Ala.  462,  36  South.  40. 

The  court  did  not  err  in  refusing  to  give 
charge  7,  requested  by  defendant  In  order 
to  sustain  the  defense  of  contributory  negli- 
gence, the  conduct  of  the  plaintiff  must  be 
negligent  and  must  also  contribute  proxi- 
mately. This  charge  does  not  refer  it  to 
tbe  Jury  to  determine  whether  plaintiff  was 
negligent  A  man's  conduct  may  proximately 
contribute  to  bis  injury,  yet  be  may  have  been 
free  from  any  negligence.  Charge  7  was 
properly  refused.  The  court  properly  refused 
to  give  charge  12,  requested  by  the  defendant 
as  there  were  counts  in  the  complaint  allying 
willful,  wanton,  and  reckless  conduct  on  the 
part  of  the  engineer,  and  tbe  court  is  not  pre- 
pared to  say  that  there  was  no  evidence 
from  which  the  Jury  might  find  that  said 
allegations  were  sustained.  Charge  8  was 
properly  refused,  because  it  did  not  hypothe- 
size that  the  running  board  was  a  place  ot>- 
viously  dangerous. 

The  demurrers  to  pleas  2  and  3  were  prop- 
erly sustained,  as  said  pleas  do  not  suflicient- 
ly  set  forth  any  defense. 

For  tbe  errors  pointed  out  the  Judgment 
of  the  court  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

McCLELLAN,  6.  J.,  and  TYSOX  and  AN- 
DERSON, 33.,  concur. 


DUGGAR   V.   PITTS. 
(Supreme  Court  of  Alabama.    Nov.  14,  1905.) 

1.  WlTKESSES  —  TBANaACTIQNS  WITH  DE- 
CEASED Person— Phtsician's  Sebvices. 
Under  Code  1896,  i  1794,  providing  tiiat 
a  person  having  a  pecuniary  Interest  in  the 
result  of  a  suit  or  proceeding  shall  not  testify 
against  the  party  to  whom  his  interest  is  op- 
posed as  to  any  transaction  with  a  deceased 
person  whose  estate  is  interested  In  tbe  result 


or  proceeding,  a  physician  is  incompetent  to 
testify  in  his  own  l>ehalf,  in  aft  action  for 
services  against  a  decedent's  estate,  as  to  tbe 
nnml>er  of  visits  he  made  to  deceased,  what  he 
did  for  him,  and  how  he  relieved  his  suffering. 
2.  Appeal— Recobd— Review. 

The  fact  that  a  bill  of  exceptions  does  not 
contain  all  the  evidence  will  not  preclude  a 
reversal  for  error  in  the  admission  of  evidence. 
8.  Witnesses— Cokpxtenct—Knowijedoe. 

Where  witnesses  admitted  that  they  did 
not  know  tbe  customary  charges  for  physician's 
services  in  certain  counties,  they  were  incompe- 
tent to  testify  to  the  value  of  snch  services 
there  renderM. 

Appeal  from  Circuit  Court  Marengo  Coun- 
ty; J.  T.  La<^land,  Judge. 

"To  be  oflBcially  reported." 

Action  by  W.  McLean  Pitts  against  R.  H. 
Duggar,  as  executor  of  the  will  of  W.  W. 
Duggar,  deceased,  for  professional  services 
rendered  the  decedent  In  his  lifetime.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Rehearing  denied  January  9,  1906. 

The  plaintiff  was  Introduced  as  a  witness 
In  his  own  behalf  and  asked  a  number  of 
questions,  all  of  which  related  to  tbe  number 
of  visits  he  paid  Duggar  while  sick,  or  to  the 
work  he  did  for  Duggar,  medicines  furnished 
him,  or  operations  performed,  and  whether 
said  operations  were  disagreeable,  and  as  to 
original  entries  on  bis  books  of  visits  made 
said  Duggar.  These  questions  were  all  ob- 
jected to,  because  they  called  for  evidence  of 
a  transaction  between  witness  and  said  W. 
W.  Duggar,  a  deceased  person;  witness  hav- 
ing a  pecuniary  Interest  in  the  result  of  the 
suit  These  objections  were  all  overruled 
by  tbe  court,  and  the  witness  permitted  to 
testify  concerning  these  matters. 

E.  J.  Gilder,  for  appellant  Arthur  M. 
Pitts,  for  appellee. 

ANDERSON,  J.  SecUon  1794  of  the  Code 
of  1896  was  Intended  to  remove  the  ban  of 
incompetency  placed  by  the  common  law 
against  parties  of  interest  as  witnesses,  "ex- 
cept that  no  person  having  a  pecuniary  in- 
terest In  the  result  of  the  suit  or  proceeding 
shall  be  allowed  to  testify  against  the  party 
to  whom  his  Interest  is  opposed  as  to  any 
transaction  with  or  statement  by  the  de- 
ceased person  whose  estate  Is  Interested  in 
the  result  or  proceeding."  "The  policy  of  the 
exception  is  the  exclusion  of  parties  In  In- 
terest from  testifying  to  transactions  with 
or  statements  by  a  deceased  person,  when 
tbe  purpose  of  the  evidence  Is  to  diminish  the 
rights  of  the  deceased  or  those  claiming  in 
succession  to  him.  *  *  •  If  death  has 
sealed  the  lips  of  one  party,  the  law  Intends, 
as  to  this  species  of  evidence,  to  seal  tbe 
lips  of  the  living."  Boykin  v.  Smith,  65  Ala. 
294.  Justice  Brlckell,  in  discussing  the  ex- 
ception In  tbe  case  of  Louis  v.  Easton,  50 
Ala.  470,  said:  "Tbe  exception  must  em- 
brace every  case  in  which  It  Is  sought  to 
fasten  on  an  estate  a  liability  by  the  testi- 
mony of  tbe  party  with  whom  that  testimony 
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is  created.".  Can  it  be  doubted  for  a  moment 
that  the  testimony  of  the  plalntUT,  Dr.  Pitts, 
as  to  the  number  of  rislts  he  made  deceased 
and  what  he  did  to  relieve  him,  did  not  tend 
to  fasten  a  liability  upon  the  estate  of  the 
deceased  and  to  diminish  the  same,  In  view 
of  the  fact  that  the  testimony  of  other  wit- 
nesses as  to  the  value  of  plaintUTs  services 
Is  hypothesized  upon  the  number  of  visits 
and  character  of  the  treatment?  We  think 
not 

The  Texas  Court  of  Civil  Appeals,  In  dis- 
cussing »  statute  similar  to  ours  In  the  case 
of  Garwood  v.  Schllchenmaler,  25  Tex.  Civ. 
App.  176,  60  S.  W.  573,  says:  "We  think  the 
following  portion  of  the  testimony  quoted 
was,  under  article  2302,  Sayles'  Ann.  Civ. 
St  1897,  Inadmissible:  'I  treated  him  for 
said  disease  from  February  22  to  April  25, 
1899.  I  treated  him  nearly  every  day  dur- 
ing said  period,  sometimes  every  two  or  three 
days.  I  wrote  prescriptions  for  him  frequent- 
ly,- and  gave  him  medicine  In  my  oflBce.'  We 
cannot  agree  with  appellee  In  his  contention 
that  this  testimony  Is  not  'as  to  any  trans- 
action with  the  Intestate  within  the  mean- 
ing of  the  statute  referred  to.'  Webster  de- 
fines transaction'  as  follows:  '(1)  The  doing 
or  i)erformlng  of  any  business;  management 
of  any  affairs ;  performance.  (2)  That  which 
is  done ;  an  affair ;  as  the  transaction  of  the 
exchange.'  It  is  defined  In  Anderson's  Dic- 
tionary of  Law  to  be  'wliatever  may  be  done 
by  one  person  which  affects  another's  rights, 
and  out  of  which  a  cause  of  action  may  arise.' 
The  doing  or  performing  of  the  business 
shown  by  the  testimony  quoted  was  by  Oar- 
wood  with  the  deceased,  and  was  clearly 
such  transaction  as  the  witness  was  inhibited 
from  testifying  to  under  the  statute,  under 
which  it  has  been  held  a  physician  was  in- 
competent to  prove  his  own  services  as  such 
to  the  deceased  against  the  representative. 
Abbott's  Trial  Ev.  (2d  Ed.)  23.  If,  however, 
the  performance  of  the  services  liad  been 
proved  aliunde,  when  so  proved,  it  seems, 
plaintiff  could  have  testified  as  to  the  value. 
Morrlsette  v.  Wood  (Ala.)  26  South.  307, 
82  Am.  St  Rep.  127." 

The  Supreme  Court  of  New  York,  in  the 
case  of  Ross  v.  Koss,  6  Hun,  182,  which  has 
been  approvingly  cited  several  times  by  said 
court  in  passing  upon  the  evidence  of  the 
plaintiff,  who  was  a  physician,  and  son  of 
the  deceased,  and  who  was  asked  In  the 
court  l)elow  "whether  he  treated  his  father 
professionally  within  the  next  six  years  pre- 
ceding his  death,"  said:  "But  it  is  very 
clear  tliat  the  inquiry  made  related  to  a 
personal  'transaction  between  the  witness 
and  the  deceased  testator,  upon  which  he 
was  not  competent  to  give  evidence,  accord- 
ing to  the  section  of  the  Code  just  referred 
to.  If  the  evidence  could  have  been  taken, 
the  direct  tendency  of  it  would  have  been  to 
prove  that  he  performed  sarvlce  alK>ut  his 
father's  person,  from  which  the  law  might 
imply  a  promise  on  the  part  of  the  latter  to 


pay,  while,  if  he  were  living,  his  own  evi- 
dence might  disprove  both  of  such  facts. 
The  policy  of  section  399  is  to  prevent  the 
estates  of  deceased  persons  from  being  ren- 
dered liable  by  evidence  of  that  description, 
proceeding  from  the  surviving  party  to  such 
transaction.  Where  that  has  been  had  per- 
sonally with  the  deceased,  the  liability  of 
the  estate  on  account  of  it  if  established  at 
all,  must  be  shown  by  the  evidence  of  p»- 
sons  who  are  not  parties  asserting  and  en- 
deavoring to  sustain  the  claim  made.  The 
rule  is  a  very  salutary  and  proper  one,  and  it 
has  been  rigidly  adhered  to  in  the  adminis- 
tration of  the  laws,  and  under  it  the  que^ 
tlon  was  properly  overruled." 

The  case  of  Morrlssett  v.  Wood,  123  AJa. 
384,  26  South.  307,  82  Am.  St  Rep.  127, 
is  no  authority  to  sustain  the  evidence  of 
the  plaintiff  In  the  case  at  bar.  That  case 
simply  holds  that  Wood  was  not  incompetent 
to  testify  that  deceased  had  a  certain  disease 
and  the  cause  of  his  death,  but  nowhere  de- 
cides that  Wood  could  have  testified  that  he 
visited  and  treated  him ;  and  said  case  Is  the 
case  referred  to  in  the  Texas  case,  supra.  Nor 
does  the  case  of  Wood  v.  Brewer,  73  Ala.  259, 
support  the  admission  of  plaintiff's  evidence 
in  the  case  at  bar,  and  is  differentiated 
therefrom  by  the  discussion  of  Stone,  C  X. 
in  the  case  of  Miller  v.  Cannon,  84  Ala.  59, 
4  South.  204.  Counsel  for  appellee  places 
great  confidence  in  the  case  of  Borum  v. 
Bell,  182  Ala.  86,  31  South.  454,  as  an  au- 
thority In  support  of  the  admissibility  of 
this  evidence.  In  that  case  the  witness  simply 
testified  that  "her  grandparents  came  to  her 
bouse,  and  stayed  there  continuously  until 
July,  1897."  There  was  nothing  in  the  evi- 
dence to  show  a  transaction  from  which 
the  law  would  imply  a  charge  upon  the  es- 
tate of  the  grandparents.  There  was  nothing 
to-  show  that  they  were  there  as  ttoarders. 
and  it  might  be  inferred  that  they  were  in- 
vited guests. 

In  the  case  at  bar  the  evidence  of  plaintiff 
as  to  the  number  of  professional  visits  made 
by  him  and  what  he  did  for  the  deceased 
was  a  transaction  that  would  fasten  a  lia- 
bility upon  the  estate  of  the  decedent  and 
comes  within  the  exception. 

It  is  true  that  there  was  much  evidence 
tending  to  establish  plalntifTs  claim,  inde- 
pendent of  his  own,  and  showing  that  he  had 
treated  deceased  faithfully  and  skillfully  for 
a  number  of  months ;  but  we  cannot  hold  that 
it  afflrmatively  appears  that  the  admission  St 
his  evidence  was  error  without  Injury.  His 
was  the  only  evidence  fixing  the  number  4^ 
visits,  and  while  the  evidence  of  other  wit- 
nesses as  to  the  value  of  services  was  partially 
based  on  facts  Independent  of  plaintiff's  testi- 
mony, yet  the  number  of  visits  were  con- 
sidered In  estimating  the  value  of  plaintUTs 
services,  which  was  not  known  to  the  wltoess 
whose  evidence  was  partially  hyi>othesised 
upon  the  number  of  visits  testified  to  by  the 
plaintiff.   The  trial  court  erred  in  not  sustaln- 
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Ing  the  defendant's  objections  to  qneations  io 
the  plaintiff  as  to  Tislts  to  deceased,  what  he 
did  for  him,  and  how  he  rellered  his  suffering. 

The  fact  that  the  bill  of  exceptions  does  not 
contain  all  the  evidence  Is  no  reason  for  not 
reversing  a  cause  upon  the  Improper  admissi- 
bility of  the  evidence.  The  case  of  Sanders  v. 
Steen,  128  Ala.  633,  29  South.  686,  and  cases 
there  cited,  has  reference  to  the  giving  of  the 
afiOrmative  charge,  and  has  no  application  to 
this  case. 

The  defendant  failed  to  establish  a  predi- 
cate for  the  evidence  of  Drs.  Duggar  and 
Klmbrough  as  to  the  value  of  medical  serv- 
ices In  Selma,  as  each  of  them  admitted  they 
did  not  know  the  customary  charges  In  Selma 
and  Dallas  county.  Jonas  v.  King,  81  Ala. 
285,  1  South.  591. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded. 

HARALSON,  DOWBBLIi,  and  DBNSON, 
JJ.,  concur. 


OWEN  et  al.  v.  BEALE. 

(Supreme  Court  of  Alabama.    Jan.  18,  1906.) 

States  —  Compensation   of   Oitioebs  —  Af- 

PBOFBIATIONS    —    REPEAL   —   IHOONSIBTBNT 

Aors. 

Gen.  Acts  1908,  p.  60,  I  1,  subd.  86,  ap- 
propriatiiv  $2,600  for  each  jear  to  be  used 
for  the  department  of  archives  and  history, 
and  declaring  that  no  appropriation  made 
should  be  construed  to  be  in  addition  to  the  ap- 
propriation for  the  same  purpose  or  purposes 
made  by  separate  acts  previonsly  or  subsequent- 
ly passed,  operated  as  an  implied  repeal  of  Act 
Feb.  27,  1901,  {  7  (Acta  1900-01,  p.  1201),  ap- 
propriating to  the  director  of  the  department 
of  archives  and  history  the  sum  of  |700,  in 
addition  to  his  salary,  for  the  maintenance  of 
such  department 

Appeal  from  Oity  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Suit  by  Jesse  D.  Beale  against  Thomas  M. 
Owen  and  others.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Massey  Wilson,  for  appellants.  W.  L.  Mar- 
tin, for  appellee. 

DOWDBLL,  J.  The  bill  In  this  case  Is 
one  by  a  taxpayer  to  restrain  an  alleged  un- 
lawful expenditure  of  public  money.  The 
amount  which  the  bill  charges  as  being  un- 
lawfully expended  is  the  sum  of  $700  per 
annum,  which  said  sum  it  is  alleged  that 
the  respondent,  Thomas  M.  Owen,  as  direct- 
or of  archives  and  history,  has  received  tn 
payment  from  the  state  treasury  on  the  war- 
rant drawn  by  the  State  Auditor  aud  claimed 
by  the  said  Owen  as  an  appropriation  duly 
authorlEed  by  law  for  the  maintenance  of 
the  department  of  archives  and  history. 
The  cause  was  submitted  on  the  pleadings 
and  proof,  and  a  decree  was  rendered  by  the 
city  court,  granting  the  relief  sought  by  the 


bill.  From  this  decree  the  present  api)eai 
is  prosecuted. 

By  an  act  approved  February  27,  1901 
(Acts  1900-01,  p.  1197),  the  department  of 
archives  and  history  was  created.  By  the 
third  section  of  said  act  (page  1199)  the  sal- 
ary of  the  director  was  fixed  in  the  sum  of 
$1,800  per  annum,  and  "a  continuing  appro- 
priation for  said  annual  salary"  was  thereby 
made.  By  the  seventh  section  of  said  act 
(page  1201)  It  was  provided  "that  in  addition 
to  the  salary  of  the  director  hereinabove 
appropriated,  the  sum  of  aeven  hundred  dol- 
lars annually  Is  hereby  appropriated  for  the 
maintenance  of  said  department  and  the  Au- 
ditor is  hereby  authorized  to  draw  his  war- 
rant on  the  State  Treasurer  for  the  whole  or 
any  part  of  the  said  amount  in  such  sums  and 
in  such  manner  as  may  be  authorized  by  the 
board  of  trustees."  On  the  13th  day  of  Feb- 
ruary, 1903,  the  Legislature  passed  the  gen- 
eral appropiiatiou  act  (Gen.  Acts  1903,  p.  60), 
by  the  terms  of  which  act  It  was  provided. 
In  section  1,  subd.  86,  as  follows :  "For  the 
maintenance  of  the  department  of  archives 
and  history,  twenty-flve  hundred  dollars  for 
each  year  to  be  used  and  exi>ended  as  provided 
by  the  law  governing  said  department"  By 
section  8  (page  54)  of  said  general  appropri- 
ation act  of  1903  it  was  provided  that  "no 
appropriation  herein  made  shall  be  construed 
to  be  an  addition  to  the  appropriation  for  the 
same  purpose  or  purposes  made  by  separate 
acts  heretofore  passed  or  that  may  be  here- 
after passed  at  this  session,  and  provided 
further,  that  the  appropriations  for  the  same 
purposes  or  any  of  them  in  section  1  of  the 
general  appropriation  act,  approved  Decem- 
ber 13,  1900,  shall  be  construed  to  be  em- 
braced in  the  appropriations  hereinbefore 
made  in  section  1  of  this  act  and  shall  not 
be  deemed  an  addition  thereto." 

The  sole  question  is  whether  the  appropri- 
ation of  the  $700  made  under  the  act  ap- 
proved February  27,  1901,  was  repealed  by 
the  subsequent  general  appropriation  act  of 
February  13,  1903.  On  the  authority  of 
Rlggs  V.  Brewer,  64  Ala.  283,  we  hold  that 
the  latter  act  of  February  13,  1903,  operated 
a  repeal  of  the  provision  contained  in  the 
act  of  February  27,- 1901,  appropriating  $700 
for  the  maintenance  of  the  department  of 
archives  and  history,  and  the  decree  appealed 
from  must  be  affirmed. 

Affirmed. 

HARALSON,    SIMPSON,    and    DBNSON 
JJ.,  concur. 


WOODROOF  et  al.  v.  HUNDLEY. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 
1.  WixM—CoNSTBucTtoN— Lapsed  Leqacies 

— BlTECT. 

Testatrix  bequeathed  "all  the  balance  of 
the  money  now  on  hand  and  of  which  I  die 
possessed  after  the  payment  of  •  •  *  the 
legacies  mentioned  herein,"  to  persons  named. 


Digitized  by 


Google 


908 


39  SOUTHBBN  REPOBTEB. 


(Ala. 


The  legacies  referred  to  were  two  legacies,  of 
$1,000  each,  to  two  persons  named  who  died 
in  the  lifetime  of  the  testatrix.  Held,  the  lega- 
cies lapsed  and  fell  into  the  general  residuam  of 
the  estate. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wills,  {§  1097-2000,  2177.] 

2.  CHABITIES— CONSTBUCTION-^ODICIAL      AP- 
POINTMENT  or   Tbtjstees. 

Testatrix  devised  real  estate  to  three  tms- 
tees  named,  to  apply  the  proceeds  to  the  educa- 
tion of  young  men  preparing  for  the  ministry 
of  a  designated  denomination  or  any  Protestant 
denomination ;  the  "young  men  to  be  selected  by 
said  trustees  or  any  two  of  them."  Beld,  that 
the  fact  that  the  power  of  selection  was  vested 
in  the  trustees  was  Immaterial,  for  such  power 
would  appertain  to  the  office  of  trustee,  whether 
filled  by  appointment  by  the  court  or  by  selec- 
tion of  the  testatrix,  and  hence  the  charity  was 
not  limited  to  the  lifetime  of  the  trustees 
selected  by  her. 

3.  Sahk— Pebhakenct. 

Testatrix  devised  real  estate  to  trustees 
named,  to  apply  the  proceeds  to  such  objects  of 
charity  as  might  be  designated  by  another,  and 
declared  that  if  the  devise  should  fail  the  trus- 
tees should  apply  the  proceeds  for  the  education 
of  young  men  for  the  ministry,  the  young  men 
to  be  selected  by  the  trustees.  Held,  that  the 
provision  for  the  education  of  men  for  the 
ministry  was  a  permanent  charity,  and  valid, 
on  the  provision  for  the  other  charity  being 
held  void. 

4.  Wiixa  —  CoMSTBtrcTioN— Pasty  ik  Inter- 
est. 

A  legatee,  claiming  under  a  will  bequeath- 
ing to  him  the  balance  of  the  money  of  which 
testatrix  died  possessed  after  payment  of  lega- 
cies, has  no  mterest  in  the  question  of  the 
validity  of  a  provision  in  a  devise  of  real  estate 
to  trustees  to  use  the  income  for  a  valid  pur- 
pose, which  declares  that  a  portion  of  the  in- 
come shall  be  used  for  another  purpose  which 
may  be  invalid. 

Appeal  from  Chancery  Court,  Limestone 
County:  W.  EL  Simpson,  Chancellor. 

"To  be  officially  reported." 

Bill  by  John  H.  Hundley,  executor  of  Mary 
Ann  Walton,  deceased,  against  James  W. 
Woodroof  and  others,  for  the  construction  of 
tbe  will  of  the  deceased.  From  a  decree 
construing  the  will,  defendants  appeal.  Af- 
firmed. 

Rehearing  denied  January  80,  1906. 

Item  14  of  tbe  will,  discussed  in  this  opin- 
ion, Is  as  follows:  "The  balance  of  my  real 
estate  consists  of  tbe  plantation,  containing 
about  600  acres,  known  as  tbe  'Oakwood 
Place,'  and  upon  which  is  situated  the  family 
graveyard.  I  give  and  bequeath  this  land 
(with  the  exception  of  the  graveyard,  con- 
taining four  acres)  to  John  Hundley,  G.  W. 
Mitchell,  and  James  Sloss,  In  trust  to  rent 
tbe  same  and  apply  the  proceeds  to  such  ob- 
jects of  charity  and  benevolence  as  tbe  Pres- 
bytery of  the  State  of  Alabama  of  the  Cum- 
berland Presbyterian  Church  may  Indicate 
or  designate;  and,  should  this  devise  fall, 
then  tbe  said  trustees  shall  apply  tbe  pro- 
ceeds to  tbe  maintenance  and  education  of 
young  men  preparing  for  the  ministry  in  tbe 
Cumberland  Presbyterian  Church,  or  in  any 
other  Protestant  church,  said  young  men  to 
be  selected  by  the  said  trustees  or  any  two 


of  them.    I  add  to  thin  legacy  the  residnnm 
of  my  estate." 

As  qualifying  this,  item  15  is  as  fbllows: 
"Out  of  the  rents  of  Oakwood,  I  will  and 
desire  that  said  graveyard  be  kept  up  in  its 
fencing  and  so  as  to  Inclose  said  four  acres 
decently,  and  to  keep  tbe  right  of  war  hi 
good  condition  and  repair." 

J.  E.  Horton,  Jr.,  and  Erie  Pettus,  for  ap- 
pellant McDonald.  Cabanlsa  &  WUIingliam 
and  Cabanlss  &  Weakley,  for  appellant  chil- 
dren. R.  W.  Walker,  Milton  Hnmes,  and 
W.  T.  Sanders,  for  appellant  Woodroof. 
Thomas  C.  McClellan,  for  appellee  trustees. 
Oscar  R.  Hundley  and  Harris  &  Eyster,  for 
appellee  Hundley. 

TYSON,  J.  This  appeal  involves  only  two 
questions :  One,  relating  to  the  effect  of  the 
lapse  of  certain  legacies ;  the  other,  touching 
tbe  validity  of  a  charity.  Tbe  eleventh 
clause  of  tbe  will  of  the  testatrix  Is  as  fol- 
lows :  "All  tbe  balance  of  tbe  money  now  on 
band,  and  of  which  I  die  possessed,  after  tbe 
payment  of  my  Just  debts  and  the  legacies 
mentioned  herein,  I  give  and  bequeath  to 
Walton  McDonald,  son  of  J.  N.  and  Maggie 
McDonald,  of  Williamson  county,  Tennessee. 
By  'money'  herein  I  mean  gold  and  silver 
coin  and  currency,  wherever  deposited  or 
situated."  Among  the  legacies  were  two  of 
$1,000  each  to  persons  who  died  during  tbt 
life  of  the  testatrix.  The  chancellor,  in  con- 
struing the  will,  btMi  that  these  legacies 
fell  into  the  general  residnum.  This  ruling 
is  assigned  as  error  by  appellant  McDonald. 

Of  course,  tbe  lapse  of  legacies  which  are 
primarily  a  charge  on  tbe  "money"  of  the 
testatrix  will  lessen  that  much  such  charges, 
and  in  that  way  will  give  to  the  legatee 
entitled  to  the  balance  of  the  money  the  bene- 
fit of  the  lapse ;  but  the  lapsed  legacies  them- 
selves, as  a  charge  upon  the  whole  of  the  tes- 
tatrix's property,  ceased  to  be  of  any  effect 
whatever,  precisely  as  if  they  had  never  been 
inserted  in  the  will,  and  therefore  ceased  to 
be  a  charge  against  the  residuum  of  tbe 
estate.  Tbe  testatrix,  it  appears,  was  at  the 
date  of  her  will  about  to  undergo  a  danger- 
ous surgical  operation,  and  Immediate  death 
was  contemplated  as  a  possible  result.  In 
that  view  the  testatrix  uses  in  this  clause.  In 
reference  to  her  money,  the  words,  "now  on 
hand."  At  tbe  same  time  she  contemplated 
that  she  might  not  die,  and  that  conse- 
quently the  words  "now  on  hand"  might 
create  difficulty  in  their  application  to  con- 
dltlons  existing  at  her  death  in  after  years. 
Therefore  she  made  tbe  clause  ambulatory 
and  applicable  to  her  death  at  any  time  by 
the  additional  words  "and  of  which  I  die 
possessed."  There  seems  to  be  no  difficulty 
whatever  about  the  construction.  Tbe  be- 
quest only  applies  to  tbe  moncgr  "possessed" 
at  her  death,  and  only  covers  such  money 
as  is  left  after  paying  tbe  valid  charges  put 
upon  fsuch  money,  and  therefore  the  legatee 
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of  "the  balance"  only  has  the  Indirect  ad- 
vantage of  lapsed  legacies  by  tbe  cancella- 
tion of  such  legacies  as  charges. 

The  testatrix  by  the  fourteenth  clause  of 
ter  win  gave  certain  real  property  and  the 
residue  of  her  estate  to  three  trustees  for  a 
-charity  which  was  held  invalid  by  the  lower 
court,  and  provided  an  alternative  bequest 
for  a  different  charity  "should  this  [the 
first]  devise  fail."  The  court  held  the  alter- 
native devise  valid,  and  this  ruling  is  assign- 
ed as  error.  The  devise  is  that  "the  said  trus- 
tees shall  apply  the  proceeds  [increase  of  the 
property]  to  the  maintenance  and  education 
of  young  men  preparing  for  the  ministry  of 
the  Cumberland  Presbyterian  Church,  or  In 
any  other  Protestant  church ;  said  young  men 
to  be  selected  by  said  trustees,  or  any  two  of 
them."  By  the  next  clause  (15)  It  Is  provid- 
ed that  a  designated  family  graveyard  of 
four  acres.  Included  In  the  tract  of  land  de- 
vised by  the  fourteenth  clause,  but  excluded 
from  tbe  devise  Itself,  shall  be  Inclosed  and 
kept  np  out  of  the  rents  of  the  land  devoted 
to  tbe  charity.  There  being  no  assignment 
of  error  relating  to  the  primary  scheme  of 
charity,  we  will  consider  only  the  objections 
to  tbe  alternative  scheme  above  set  out 

It  Is  insisted  that  the  testatrix  did  not 
intend  or  declare  a  permanent  charity,  bat 
at  most  only  a  devotion  of  tbe  Income  of  the 
property  to  the  maintenance  and  education 
of  young  men  preparing  for  the  ministry 
during  the  time  they  could  be  selected  by  tbe 
named  trustees  or  any  two  of  them.  This 
objection  would  hardly  be  Insisted  on,  except 
for  the  provision  that  the  persons  to  be  main- 
tained and  educated  are  "to  be  selected  by 
said  trustees,  or  any  two  of  them."  The  ar- 
gument Is  that  a  personal  confidence  was  re- 
posed In  the  named  trustees,  and  therefore  it 
was  necessarily  a  temporary  provision,  oper- 
ating only  during  the  possibility  of  its  exer- 
cise, and  not  existing  at  all  after  the  death 
of  the  tmsteee.  And  the  case  of  Fontaln  v. 
Ravenel,  17  How.  300,  15  L.  Ed.  80,  is  relied 
on  to  support  the  contention.  Tbe  provision 
giving  the  trustees,  or  any  two  of  them, 
power  to  select  tbe  young  men  preparing  for 
tbe  ministry  of  the  Cumberland  Presbyterian 
Church,  or  for  the  ministry  of  any  Protestant 
church,  as  recipients  of  the  charity.  Is  a  pow- 
er which  would,  by  the  law  and  without  re- 
spect to  the  special  provision  of  the  will,  ap- 
pertain to  the  office  of  trustee.  The  property 
is  given  to  the  trustees  for  the  defined  char- 
itable tmst  of  applying  the  income  "to  the 
maintenance  of  young  men  preparing  for  the 
ministry"  of  the  Cumberland  Presbyterian 
Church,  or  any  Protestant  church.  If  all  the 
trnstees  had  died,  the  trust  would  not  have 
failed.  And  the  fact  that  the  power  of  selec- 
tion was  expressly  vested  In  the  trustees  Is 
immaterial,  as  it  v^ould  appertain  by  impli- 
cation to  the  office,  whether  filled  by  appoint- 
ees of  the  court  or  by  selection  of  the  tes- 
tatrix. There  may  be  said  to  be  no  real  in- 
terregnum in  tbe  office  of  any  trust 


"Public  charities  Indefinite  in  terms  are 
necessarHy  limited  in  their  administration 
by  tbe  amount  of  the  foundation  (or  fnnds 
available).  Where  the  founder  does  not  pro- 
vide a  rule  or  order  of  selection,  there  Is, 
therefore,  in  every  public  cttarlty  a  neces- 
sary power  of  selection  of  beneficiaries  in  the 
trustees."  Dodge  v.  Williams,  46  Wis.  70, 
98,  1  N.  W.  92,  60  N.  W.  1103;  Russell  v. 
Allen,  107  U.  S.  163,  167,  2  Sup.  Ct  327,  27 
L.  Bd.  307;  Howe  v.  Wilson,  60  Am.  Rep. 
226,  and  note;  Hesketh  v.  Murphy,  35  N.  J. 
Bq.  23 ;  St  James  Orphan  Asylum  v.  Shelby, 
60  Ntb.  796,  84  N.  W.  278,  83  Am.  St  Rep. 
653 ;  Bullard  v.  Chandler,  149  Mass.  532,  641, 
21  N.  B.  951,  6  L.  R.  A.  104;  2  Perry  on 
Trusts,  H  721,  781,  732 ;  2  Pom.  Eq.  H  1025, 
1026;  6  Gyc.  pp.  938-840.  Tbe  case  of  Fon- 
taln V.  Ravenal,  17  How.  869,  15  L.  Ed.  80, 
and  kindred  cases,  have  no  application  here. 
In  that  case  there  was  only  a  power  given  to 
tbe  executors,  or  the  survivor  of  them,  after 
the  death  of  a  life  tenant  (tbe  wife)  to  dis- 
pose of  or  appoint  the  property  "for  the  use 
of  such  charitable  institution  In  Pennsylvania 
and  South  Carolina  as  they  or  he  may  deem 
most  beneficial  to  mankind,"  etc.  It  is  plain 
that  the  charity  itself  was  here  wholly  un- 
determined, and  was  left  to  the  personal  con- 
fidence and  discretion  of  the  executors,  and, 
the  power  never  having  been  exercised  and 
being  Impossible  of  execution,  the  devise  of 
necessity  failed,  without  an  exercise  of  the 
doctrine  of  cy  pres,  which  bas  never  pre- 
vailed In  this  country.  In  the  case  at  bar 
the  particular  charity  Is  defined  and  designat- 
ed wltb  all  the  certainty  required  by  law, 
and  It  is  only  the  administrative  detail  of  the 
selection  of  the  Individual  object  pi  the 
class  to  be  educated,  etc.,  which  is  left  to  tbe 
trustees.  This  is  an  uncertainty  which  ap- 
pertains to  every  scheme  of  cliarlty  of  the 
kind.  No  win  individualises  tbe  foundllags 
who  are  to  be  nourished,  or  tbe  sick  who  are 
to  be  nursed,  or  the  existing  or  nonexlsting 
young  men  who  are  to  be  aided  in  a  case  of 
this  character.  The  fact,  then,  that  tbe  trust 
empowered  the  trustees  to  select  the  benefi- 
ciaries, is  no  indication  whatever  that  the 
charity  was  limited  to  their  lifetime.  There 
can  be  no  question,  on  a  consideration  of  tbe 
whole  will,  including  the  first  scheme  of 
charity  (Burrlll  v.  Boardman,  43  N.  Y.  260. 
8  Am.  Rep.  684) ,  that  the  testatrix  intended 
the  alternative  provision  under  consideration 
as  permanent. 

It  is  further  insisted  that  If  the  testatrix 
intended  a  permanent  charity,  it  cannot  be 
carried  into  effect  because  it  was  coupled 
with  a  discretion  in  trustees,  who  are  dead, 
to  select  the  particular  objects  who  are  to  re- 
ceive tbe  t>enefit  of  the  provision,  and  because 
the  fifteenth  clause  of  the  will  provides  that 
an  undefinable  part  of  the  income  Is  to  be 
subtracted  In  perpetuity  to  care  for  the  grave- 
yard. Tbe  first  objection  bas  already  been 
answered.  The  selection  of  tbe  particular 
objects  of  tbe  designated  class  to  be  benefited 
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Is  a  mere  admlnlstratlTe  detail,  not  InvolTlng 
the  essence  of  the  charity,  and  belongs  to  the 
office  of  trnstee,  unless  specially  otherwise 
provided,  and,  when  not  specially  otherwise 
provided,  will  be  exercised  by  the  court  or 
attached  to  the  office  of  trnstee  on  failure  of 
the  particular  plan.  Bullard  v.  Chandler 
and  other  authorities  cited  supra.  And  the 
fact  that  there  is  a  valid  or  invalid  provision 
in  the  fifteenth  clause  of  the  will  relating  to 
the  Income  of  the  property  devoted  to  the 
charity  is  wholly  Immaterial.  If  the  pro- 
vision Is  valid,  it  will  simply  reduce  the  in- 
come 6t  the  property  to  the  extent  of  the 
charges  for  Iceeping  up  the  graveyard.  If, 
on  the  other  hand,  it  is  Invalid,  it  can  have 
no  effect.  The  appellants  can  therefore  in 
no  event  be  prejudiced  by  the  fifteenth  clause 
of  the  will,  whether  it  is  a  valid  or  Invalid 
provision. 

We  find  no  error  in  the  decree  of  the  lower 
court  of  which  the  appellants  can  complain, 
and  it  must  be  affirmed. 

McCLBIiLAN,  C.  J.,  and  SIMPSON  and 
ANDERSON,  JX,  concur. 


COMMISSIONERS'    COURT    OF    BLOUNT 

COUNTY  V.  JOHNSON. 

(Supreme  Court  of  Alabama.    Jan.  9,  1906.) 

1.  AMMixs  —  Stock  Law  —  Blkctions  — 
Vaxiditt. 

Under  Acts  1903,  p.  481,  authoriiing  a 
stock  law  election  to  be  neld  in  any  precinct  of 
any  county  on  a  petition  of  a  majority  of  the 
freeholders  in  the  precinct  to  be  affected,  an 
election  held  pursuant  to  a  petition  describing 
the  territory  proposed  to  be  covered  by  the 
election  by  metes  and  Iraunds,  and  failing  to 
show  whether  it  includes  an  entire  precinct  or 
not,  and  at  the  conclusion  of  which,  the  com- 
missioners' court,  in  its  order  declaring  the  re- 
sult, describes  the  territory  as  that  part  of  the 
precinct  described  in  the  petition,  is  void. 

2.  Courts  —  GoMMissiONEBS'   Ck)0BT  —  Juws- 
oioTiON— Necessity  of  Showing  bt  Rbo- 

OBD. 

The  commissioners'  court,  in  exercising 
statutory  powers,  is  of  limited  jurisdiction,  and 
its  records  must  affirmatively  show  the  existence 
of  the  facts  on  which  its  authority  rests. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS* 
Cent.  Dig.  Courts,  §§  135,  136.] 

8.  Cebtiobabi  —  Gbotjnds— Review  of  Void 

E2LECTI0R. 

Certiorari  is  the  proper  remedy  to  review 
the  action  of  the  commissioners'  court  in  pro- 
hibiting stock  from  running  at  large  pursuant 
to  a  void  election,  where  no  statutory  method 
of  review  ia  provided,  although  the  statute  au- 
thorizes a  contest  of  the  election. 

[Ed.   Note. — For  cases  in  point,   see  vol.  9, 
Cent  Dig.  Certiorari,  {  20.] 

4.  Same— Interest  or  Plaintiffs. 

Resident  electors  and  landowners  in  a  pre- 
cinct affected  by  a  void  stock  law  election  are 
sufficiently  interested  therein  to  be  entitled  to 
apply  for  a  writ  of  certiorari  to  review  the  elec- 
tion proceedings. 

Appeal  from  Circuit  Court,  Blount  County ; 
W.  W.  Haralson,  Judge. 
"To  be  officially  reported." 
Certiorari  to  review   an  election  by   Al 


Johnson  against  the  commissioners'  court  of 
Blount  county.  From  an  order  declaring  the 
election  noil  and  void,  defendant  appeals. 
Affirmed. 

On  November  15,  1904,  certain  persons, 
describing  themselves  as  freeholders  of 
precinct  No.  19  In  Blount  county,  Ala.,  filed 
a  petition  in  the  probate  court  of  said  coun- 
ty, asking  that  an  election  be  held  in  certain 
territory  of  said  county,  which  Is  described 
in  the  petition  and  Is  not  a  description  of  the 
entire  beat  No.  19,  to  ascertain  whether  or  not 
stock  should  be  permitted  to  run  at  large  in 
the  territory  described.  The  commissioners' 
court  found  that  the  signers  constitnted  a 
majority  of  the  bona  fide  freeholders  of  the 
territory  described  In  the  petition  and  order- 
ed the  election,  at  which  election  a  majority 
of  those  voting  voted  in  favor  of  the  stock 
law,  and  an  order  was  entered  in  the  com- 
missioners' court  prohibiting  stock  from  run- 
ning at  large.  On  March  13, 1905,  Al  Johnson, 
who  describes  himself  as  a  l>ona  fide  free- 
holder residing  in  said  territory  over  which 
stock  law  had  been  established  by  the  order 
above  set  out,  and  also  alleging  that  be  was 
a  bona  fide  freeholder  residing  In  precinct 
19  of  Blount  county,  Ala.,  filed  in  the  cir- 
cuit court  a  petition  for  certiorari  to  the 
commissioners'  court  of  Blount  county,  re- 
quiring them  to  send  up  their  acts  and 
doings,  together  with  all  the  .  papers  and 
orders  in  the  matter  of  the  election  fbr  or 
against  stock  law  in  certain  described  terri- 
tory in  precinct  19  of  Blount  county,  Ala. 
An  order  was  granted  by  the  circuit  Judge 
awarding  a  writ  of  certiorari,  to  which  writ 
the  commissioners'  court  made  proper  re- 
turn, and  upon  a  review  of  their  acts  and 
doings  the  circuit  court  quashed  and  annul- 
led the  same  and  declared  the  election  held 
thereunder  null  and  void.  Prom  this  order 
the  commissioners'  court  appealed. 

G.  W.  Darden  and  T.  B.  Russell,  for  ap- 
pellant   Ward  &  Weaver,  for  appellee. 

ANDERSON,  J.  The  petition  in  this  case 
was  evidently  not  filed  under  the  local  law 
for  Blount  county  (Acts  1901,  p.  1800),  but 
was  doubtless  attempted  under  the  provisions 
of  section  2  of  the  general  law  (Acts  1903. 
p.  432).  While  under  the  local  law  the  re- 
sult of  the  election  to  be  held  throughout  tbe 
'  county  permits  the  result  to  apply  as  per  tbe 
vote  of  the  beats,  respectively,  and  one  beat 
could  get  the  stock  law,  though  It  may  bave 
failed  in  the  entire  county  or  in  some  other 
precinct,  yet  there  Is  no  provision  authori- 
Elng  a  separate  and  distinct  election  for  any 
one  precinct,  or  any  number  of  precincts 
short  of  the  entire  county.  The  general 
law  cannot  be  "construed  as  repealing  any 
local  stock  law  heretofore  enacted"  (section 
1,  p.  431);  but,  as  section*  2  thereof  provides 
upon  certain  conditions  for  an  Section  in 
any  one  precinct.  It  would  seem  that  there 
Is  a  field  of  operation  for  both  laws.  An 
election  can   be  had   for  tbe   entire   conn- 
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ty  under  the  local  law  and  tor  a  single  pre- 
cinct under  the  general  law  of  1903.  In 
order,  however,  for  the  court  of  county  com- 
mlSBionerB  to  order  an  election  under  sec- 
tion 2  of  the  general  law,  a  petition  must  be 
filed  by  "a  majority  of  the  bona  fide  free- 
holders In  the  precinct  to  be  affected,  who 
must  own  a  freehold  estate  in  such  precinct, 
stating  that  they  desire  an  election  in  such 
precinct  to  ascertain  whether  or  not  a  ma- 
jority of  the  qualified  electors  of  said  pre- 
cinct desire  or  favor  a  law  prohibiting  the 
running  at  large  of  stock  in  said  prednct," 
etc.  It  will  be  observed  that  a  precinct  Is 
the  unit  fixed,  and  that  the  commissioners' 
court  would  be  without  jurisdiction  to  or- 
der an  election  as  to  a  part  or  subdivision  of 
a  precinct.  Caudle  v.  Commissioners'  Court 
(Ala.)  39  South.  307. 

The  petition  in  the  case  at  bar  does  not 
ask  for  an  election  as  to  an  entire  precinct, 
but  only  certain  described  territory  by  metes 
and  bounds  and  which  may  be  far  short  of 
the  entire  precinct.  The  order  of  the  court 
declaring  the  result  describee  the  territory 
as  that  part  of  the  precinct  described  in  the 
petition.  The  commissioners'  court,  In  the 
exercise  of  statutory  powers,  as  were  con- 
ferred by  the  act  in  question,  is  a  court  of 
limited  jurisdiction,  and  to  uphold  its  pro- 
ceedings under  the  statute  Its  records  must 
afiirmatlvely  show  the  existence  of  the  facts 
upon  which  its  authority  rests.  Flowers  v. 
Grant,  129  Ala.  275,  30  South.  94;  Joiner  v. 
Winston,  68  Ala.  130;  Stanflll  v.  Court  of 
County  Revenue,  80  Ala.  287;  Brooks  v. 
Johns,  119  Ala.  412,  24  South.  345.  No 
method  having  been  provided  by  which  the 
action  of  the  commissioners'  court  can  be 
reviewed,  certiorari  is  the  proper  remedy. 
StanfiU  V.  Court  of  County  Revenue,  supra; 
Miller  V.  Jones,  80  Ala.  89.  It  matters  not 
that  the  statpte  gives  the  right  to  contest  the 
election.  If  the  proceedings  calling  the 
election  are  void,  an  interested  party  should 
be  permitted  to  review  and  quash  the  same, 
and  not  confined  to  a  contest  of  the  election. 
Furthermore,  as  the  election  was  void,  there 
was  nothing  to  contest. 

The  petition  avers  that  the  petitioners  are 
resident  electors  and  landowners  In  the 
precinct  to  be  affected  by  the  proceedings, 
which  shows  that  they  are  sufficiently  in- 
terested to  entitle  them  to  apply  for  the  writ 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

TYSON,  DOWDDLL,  and  SIMPSON,  JJ„ 
concur. 


COMMISSIONERS'    COURT   OF    BLOUNT 

COUNTY   V.   WHITLEY   et   al. 

(Supreme  Court  of  Alabama.    Jan.  10,  1906.) 

Appeal  from  Circuit  Court,  Blount  County; 
W.  W.  Haralson,  Judge. 
"^ot  ofildally  r^jwrted.** 


Certtorail  to  review  an  election  by  J.  T. 
Whitley  against  the  commissioners'  court  of 
Blount  county.  From  an  order  declaring  the 
election  null  and  void,  defendant  appeals. 
Affirmed. 

T.  B.  Russell  and  O.  W.  Darden,  for  ap- 
pellant   Emery  0.  Hall,  for  appellee. 

ANDERSON,  3.  This  cause  is  afilrmed  on 
the  authority  of  Commissioners'  Court  of 
Blount  County  v.  Al  Johnson  (decided  at  the 
present  term)  39  South.  910. 


PHILLIPS  et  al.  v.  BYNUM  et  al. 
(Supreme  Court  of  Alabama.    Jan.  9,  1906.) 

1.  Aniuai^  —  Restbaint  of  Stock  —  Elec- 
tions—Lbqiblation  Afflicable. 

lioc.  Acts  1900-01,  p.  1800,  provides  (or  a 
.stock  law  election,  in  which  the  voters  of  the 
entire  county  shall  participate,  and  as  a  result 
of  which  the  stock  law  may  oe  established  in  any 
precinct  in  which  a  majority  of  votes  is  cast 
in  favor  of  the  stock  law.  Acts  1903,  p.  431, 
authorizes  a  stock  law  election  to  be  held  in 
any  precinct  in  any  county  on  a  petition  of 
a  majority  of  the  freeholders,  and  provides  that. 
In  order  to  procure  an  election  to  repeal  an  ex- 
isting stock  law,  the  petition  must  be  signed 
by  a  majority  of  the  landowners,  and  must  be 
verified  by  affidavits  showing  that  petitioners 
are  landowners.  It  further  provides  that  it 
shall  not  be  construed  as  repealing  any  local 
law  previously  enacted.  Held,  that  both  the 
local  law  and  the  general  law  may  be  given 
operation  in  the  same  county. 

2.  Same— Validity  of  ELEcnon. 

Under  Acts  1903,  p.  431,  authorizing  a 
stock  law  election  to  be  held  in  any  precinct  in 
any  county  on  petition  of  a  majority  of  the 
freeholders,  an  election  held  for  a  subdivision 
of  a  precinct  is  without  authority  of  law  and 
void. 
8.  Elections— Contest— VqiD  Elections. 

The  court  Is  without  jurisdiction  to  enter- 
tain a  contest  of  an  election  held  without  au- 
thority of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Elections,  {  245.] 

Appeal  from  Probate  Court  Blount  0>unty; 
John  F.  Kelton,  Judge. 

"To  be  officially  reported." 

Election  contest  by  Elijah  Bynum  and 
others  against  John  Phillips  and  others. 
From  a  judgment  in  favor  of  contestants, 
contestees  appeal.    Reversed. 

This  was  a  petition  addressed  to  the  pro- 
bate judge  of  Blount  county  seeking  to  con- 
test an  election  held  on  the  2d  day  of  Janu- 
ary, 1905,  in  a  portion  of  election  precinct 
No.  37,  commonly  called  "Dailey's  Beat"  to 
determine  whether  or  not  ^tock  should  be 
allowed  to  run  at  large  In  said  portion  of 
Dailey's  beat  Tbe  contest  was  regularly  set 
for  hearing,  and  parties  Interested  on  the 
other  side  of  the  question  were  given  notice 
of  the  contest  On  the  day  set  for  hearing 
John  Phillips  appeared,  limiting  his  apiiear- 
ance  for  the  purpose  of  making  a  motion,  and 
moved  tbe  court  to  dismiss  and  decline  to 
take  jurisdiction  in  the  contest  upon  the 
grounds  that  tbe  court  had  no  Jurisdiction 
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and  that  the  gronnds  of  contest  set  f  ortb  In  the 
petition  do  not  constitute  or  contain  similar 
grounds  on  which  an  election  should  be  con- 
tested before  this  court  There  was  also  a 
plea  in  abatement  filed  by  contestees,  setting 
up  a  want  of  Jurisdiction  In  the  court  because 
the  Judge  of  probate  was  a  part  of  the  court 
of  county  commissioners  that  passed  upon 
and  ordered  the  election.  There  was  other 
pleading  not  necessary  to  be  set  out  The 
lower  court  adjudged  the  election  void  and 
taxed  the  contestees  with  the  cost  From 
this  action  of  the  court  an  appeal  was  taken. 

6.  W.  Darden  and  J.  M.  Chilton,  for  ap- 
pellants.   Emery  O.  Hall,  for  appellees. 

• 

SIMPSON,  J.  The  first  point  to  dedde.  In 
order  to  reach  a  solution  of  the  problems  in 
the  case,  is,  what,  law  applies?  On  Febru- 
ary 28,  1901,  a  local  act  was  passed  estal*- 
llshlng  a  stock  law  in  Blount  county.  Loc. 
A.cts  1900-01,  p.  1800.  That  act  provided  for 
an  election  by  the  qualified  voters  of  the  en- 
tire county  to  ascertain  whether  they  de- 
sired a  stock  Ifiw.  That  act  provided,  also, 
that  in  any  precinct  In  that  county,  wherein 
a  majority  of  the  voters  cast  their  votes  for 
the  stock  law,  a  stock  law  shall  be  estab- 
lished. If  within  six  montiis  a  lawful  fence 
shall  be  erected  around  said  precinct  It  al- 
so provides  for  a  similar  election,  at  any 
time  in  the  future,  with  similar  results,  on 
application  by  1,200  voters.  Under  that  act 
the  only  election  provided  for  was  an  election 
by  the  voters  of  the  entire  county,  and  the 
Inhabitants  of  a  precinct  could  secure  a 
stock  law  only  by  having  a  county  election, 
at  which  a  majority  of  the  voters  in  the  pre- 
cinct should  vote  for  it  The  genoral  act  of 
September  29,  1903  (Acts  1903,  p.  481),  pro- 
vides for  an  election  in  any  precinct  in  any 
county  on  petition  by  a  majority  of  the  free- 
holders. It  is  provided  in  this  act  that  it 
"shall  not  be  construed  as  repealing  any  local 
law  heretofore  enacted."  But  this  act  shows 
a  clear  intention  to  make  It  applicable  to 
precincts  which  have  a  stock  law  existing 
under  any  previous  act,  so  as  to  give  the 
vote  the  effect  of  abolishing  the  existing 
stock  district  as  section  6  (page  433)  pro- 
vides that  "if  such  election  is  held  in  any 
precinct  in  which  stock  law  already  exists, 
and  a  majority  of  the  votes  cast  be  'Stock 
law,  No,'  the  result  of  such  election  shall  not 
take  effect  until  the  lapse  of  six  months  af- 
ter such  election."  The  act  also  provides 
that  "in  order  tj>  procure  an  election  to  re- 
peal existing  stock  law"  the  petition  must 
not  only  be  signed  by  a  majority  of  the 
landowners,  •  •  •  but  It  must  also  be 
verified  by  affidavit  of  two  or  more  showing 
that  petitioners  are  landowners  and  that 
their  lands  do  not  He  within  an  incorporated 
city  or  town." 

It  Is  evident  that  there  is  a  field  of  opera- 
tion for  both  acts  in  the  same  county.  An 
election  conld  be  held  throughout  the  county 


of  Blount  under  the  local  act  snd  an  elec- 
tl<m  could  be  held  in  any  precinct  of  the 
county  afterwards  under  the  general  act;  but 
in  order  to  hold  an  election  which  would  have 
the  effect  of  repealing  the  previous  adoption 
of  the  ttock  law  In  any  precinct  the  petition 
would  have  to  be  signed  by  a  majority  of  the 
landholders  and  verified.  It  is  clear  that 
the  election  was  not  held  under  the  local 
law.  The  record  does  not  show  whether  any 
stock  law  was  in  operation  under  the  local 
law  at  the  time  the  election  was  held,  nor 
are  copies  of  the  petition  and  other  proceed- 
ings under  which  the  election  was  held  given; 
but  it  is  distinctly  stated  that  the  election 
was  held  for  a  part  of  a  precinct  and  the 
voters  in  the  other  parts  of  the  precinct  were 
denied  the  right  to  vote,  and  that  the  stock 
law  so  attempted  to  be  voted  in  was  to  opei^ 
ate  In  only  a  portion  of  said  precinct  The 
precinct  is  the  unit  fixed  by  the  act  and  an 
election  held  for  any  subdivision  of  the  pre- 
cinct is  without  authority  of  law.  In  the 
case  now  before  the  court  we  hold  that  no 
such  election  as  is  provided  by  law  being 
shown,  the  court  was  without  Jurisdiction  to 
entertain  a  contest  The  motion  to  dlBmlss 
the  proceedings  for  contest  should  have  been 
granted. 

The  Judgment  of  the  court  is  reversed,  and 
a  Judgment  will  be  here  rendered  dismissing 
the  petition  for  contest 

Reversed  and  roidered. 

TYSON,  DOWDELL,  and  ANDERSON,  W, 
concur. 


LYNCH  V.   STATH. 
(Supreme  Conrt  of  Alabama.    Jan.  10,  1906.) 

InTOXICATIRO    litQUOBS— lilCKNSBS— laSTTAirCB 

TO  Fnoc— Rights  or  Pabtnkr. 

Where  a  liquor  license  was  granted  to  de- 
fendant and  another  as  partners,  it  was  snffi- 
cient  to  aothoriae  defendant  to  continue  the 
sale  of  liquor  individually  after  purchasing 
his   partner's  Interest  in   the  firm. 

[Ed.  Note. — For  cases  in  point  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  U  lOS,  lia] 

Appeal  from  City  Court  of  Bessemer ;  Wm. 
Jackson,  Judge. 

"To  be  oflJdally  reported." 

Will  Lynch  was  convicted  of  retailing 
liquor  without  ti  license,  and  he  appeals.  Re- 
versed. 

The  defendant  was  convicted  of  retailing 
without  a  license.  Trial  was  had  on  the 
following  agreed  statement  of  facts:  That 
one  D.  B.  Wllklns  and  Will  Lynch,  the  de- 
fendant in  the  case,  paid  for  and  procured 
a  license,  both  state  and  county,  to  carry  on 
business  as  retail  liquor  dealers  In  the  city 
of  Bessemer,  Jefferson  county,  Ala.  That  the 
said  D.  B.  Wllklns  and  Will  Lynch  were  un- 
derstood to  be,  and  were,  partners  in  said 
business,  and  that  they  did  business  under 
the  firm  name  of  Wllklns  &  Lynch.  That 
the  license  that  waa  Issued  to  them  had  their 


Digitized  by  V^jOOQ  IC 


Ala.) 


TILLIS  T,  POLMAB. 


913 


names  written  In  It  as  follows:  "D.  B. 
Wllklns  and  Will  Lynch."  That  they  com- 
menced to  do  business  on  the  date  that  the 
license  was  Issued  for  the  balance  of  the 
year  1906.  That  the  said  firm  did  business 
as  the  firm  for  some  time,  when  the  said 
D.  B.  Wlllvlns  sold  and  transferred  his  in- 
terest In  and  to  said  business  to  W.  R.  Mc- 
Vay,  and  he  (Wilkins)  went  out  of  and 
left  the  bnslaess.  That  the  said  McVay  never 
took  charge  of  nor  attempted  to  do  business 
under  said  license,  but  at  once  after  the 
transfer  of  Wilkins'  Interest  to  him  trans- 
ferred the  same  to  Will  Lynch,  this  defend- 
ant That  this  defendant.  Will  Lynch,  con- 
tinued to  carry  on  and  run  said  business 
without  other  license  than  that  Issued  to 
D.  B.  Wilkins  and  Will  Lynch  as  aforesaid. 
That  this  prosecution  is  brought  against  said 
Lynch  for  carrying  on  said  retail  liquor  busi- 
ness aforesaid  after  Wilkins  had  retired 
from  the  firm  as  aforesaid. 

W.  S.  Welch,  for  appellant  Massey  Wll- 
atua,  Atty.  Gen.,  for  the  State. 

ANDERSON,  3.  Although  It  is  in  general 
permissible  to  grant  a  license  to  two  persons 
Jointly,  yet  a  license  granted  to  one  person, 
who  forms  a  partnership  with  an  unlicensed 
person,  does  not  authorize  the  latter  to  make 
sales.  Shaw  r.  State,  66  Ind.  188.  And  when 
the  firm  already  exists,  a  license  to  one  part- 
ner indlTidually  will  confer  no  authority 
on  his  copartner  or  the  firm.  "A  license  to 
retail  affords  protection  only  for  those  acts 
which,  in  law,  are  merely  his  acts  as  an  in- 
diridual.  If  It  is  granted  to  a  partnership, 
it  aflTords  protection  only  for  those  acts 
which,  in  law,  are  the  acts  of  the  firm. 
A  license  to  an  individual  cannot  be  a  license 
to  a  partnership."  Long  v.  State,  27  Ala.  82. 
And  on  the  same  principle  a  license  issued 
to  a  firm,  of  which  a  glv«i  person  is  a  mem- 
ber, confers  no  authority  to  sell  on  another 
firm,  of  which,  also,  the  same  person  is  a 
member.  Wharton  v.  King,  09  Ala.  806. 
'"But  where  a  license  Is  Issued  to  a  firm,  and 
before  its  expiration  one  partner  acquires  the 
Interest  of  tiie  other  partners  in  the  firm's 
business  and  property,  he  may  continue  to 
sell  under  the  same  license;  and  so,  also,  a 
license  granted  to  two  persons  or  partners 
will  Justify  one  of  them  in  making  sales,  al- 
though the  other  has  retired  from  the  firm." 
Black  on  Intoxicating  Liquors,  8  134;  TJ.  S. 
V.  Davis  (D.  C.)  37  Fed.  468;  State  v.  Ger- 
hardt  48  N.  C.  179 ;  Hill  v.  Thlxton,  94  Ky. 
96,  23  S.  W.  947;  St  Charles  v.  Hackman, 
133  Mo.  6S4,  84  S.  W.  87a 

In  the  case  at  bar  the  license  was  grant- 
ed to  D.  B.  Wllklna  and  Will  Lynch,  the 
defendant  who  were  at  the  time  partners, 
and  at  the  time  of  the  alleged  violations 
the  said  Lynch  was  conducting  the  business 
as  the  sole  owner  and  proprietor.  The  North 
'Carolina  case,  supra,  very  Justly  holds  "that 
the  continuance  of  the  bnsiness  by  the  re- 
maining partner  will  not  aatborlze  an  Im- 
89  80.— 68 


proper  person  to  retail,  because  the  moral 
qualifications  of  the  retailer  have  already 
been  examined  into  and  passed  upon  by  the 
coimty  court.  In  this  respect  it  differs  es- 
sentially from  the  case  of  an  assignee,  or  of 
the  personal  representative  of  a  licensed  per- 
son, claiming  the  right  to  sell  under  the 
license.  Such  claim  would  be  rejected,  for 
the  obvious  reason  that  the  claimant  would 
not  have  the  sanction  of  the  county  court. 
But  the  reason  would  not  apply  to  the  case 
of  the  present  defendant,  who  is  a  remain- 
ing partner."  The  trial  court  erred  In  giv- 
ing the  general  charge  for  the  state,  and  In 
refusing  the  one  requested  by  the  defendant ; 
and  the  Judgment  is  reversed  and  one  will 
be  here  rendered  discharging  the  defendant 
Reversed  and  rendered. 

HARALSON,    TYSON,    DOWDDLL,    and 
DENSON,  JX,  concur. 


TILLIS  et  aL  T.  FOLMAB. 
(Supreme  Court  of  Alabama.    Nov.  21,  1906.) 

1.  PABTHnSSHIF— 8AI.B  OF  XlfTKBXSr— LlABIU- 
TUS  or  PXTBCHABESS. 

On  the  sale  by  partners  of  their  inta-est 
in  the  firm  to  the  remaining  partner  and  a 
stranger,  the  purchasers,  wiio  as  part  of  the 
consideration  agree  to  pay  the  partnership 
debts,  become,  aa  between  them  and  tihe  sellers, 
the  principal  debtors  aa  to  such  debts,  the 
sellers  being  the  sureties,  so  that,  the' debts  hav- 
ing become  due  and  remaining  unpaid,  the 
sellers  may  maintain  a  suit  to  compel  the  buy- 
ers to  pay  the  debts. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  38, 
Cent  Dig.  Partnership,  U  487,  499.] 

2.  Frauds,  Statute  of— Pabtnebship  Lands. 

As  regards  the  statute  of  frauds,  partner- 
ship lands  are  to  be  regarded  as  personalty. 

[Ed.  Note. — For  caaea  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  U  13&-139.] 

3.  Save— Part  Perforkance. 

As  regards  part  performance  of  a  contract 
of  sale  of  several  parcels  of  land,  go  as  to  take 
it  out  of  the  statute  of  frauds,  taking  posses- 
sion of  one  of  the  parcels  is  equivalent  to  tak- 
ing possession  of  all  of  them. 

[Ed.  Not& — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  i  289.] 

4.  Partnership  —  Sal,e  —  Action  Against 
pubcuasbrs. 

Where  complainant  sold  his  interest  and 
that  of  W.  in  a  partnership,  W.,  who  ratified 
his  action  and  wss  satisfied  to  look  to  complain- 
ant for  his  share  of  the  proceeds,  is  not  a  nec- 
essary party  to  a  suit  to  compel  the  purchasers 
to  pay  the  debts  of  the  firm  as  they  had  agreed. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Suit  by  W.  B.  Folmar  against  Richard 
Tlliis  and  another.  Decree  for  complainant 
Defendants  appeal.    Affirmed. 

Rehearing  denied  January  9,  1906. 

Horace  Stringfellow,  for  appellants  3.  M. 
Chilton,  for  appellee. 

HARALSON,  3.  1.  It  mast  be  admitted 
that  where  one  partner  aells  bto  interest  In 
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the  firm  to  another  partner,  and  the  same 
thing  iB  true  when  a  stranger  buys  out  the 
Interest  of  one  of  the  partners,  such  pur- 
chaser, unless  it  is  otherwise  provided  by  the 
contract  of  sale,  operates  such  a  change  in 
the  position  of  the  seller,  that  he  no  longer 
has  any  claim  based  on  the  partnership 
relation,  which  would  Justify  an  accounting 
between  the  partners;  and  the  compensation 
agreed  to  be  paid  must  be  enforced  at  law, 
equity  baying  no  Jurisdiction  to  enforce  tb« 
agreement.  Brown  ▼.  Bumnm,  99  Ala.  114, 
12  South.  606. 

By  the  terms  of  the  contract  of  sale,  Til- 
Us,  who  was  a  stranger  to  the  partnership, 
together  with  Byrd,  who  was  a  member  of 
the  firm,  bought  out  the  Interest  of  complain- 
ant, Folmar,  and  J.  C.  Walden,  another  one 
of  the  firm.  The  purchase  involved  the  en- 
tire stock  of  goods,  wares  and  merchandise 
and  office  fixtures  of  said  firm,  located  at 
different  points,  and  all  notes,  mortgages, 
books,  accounts  and  choses  in  action  of  said 
firm  at  the  places  specified;  also  all  the  real 
estate  belonging  to  said  firm,  the  Interest 
being  as  stated,  to  convey  to  the  purchasers, 
the  entire  Interest  of  said  firm  In  and  to  the 
partnership  property,  real,  personal  and 
mixed,  of  every  character.  The  purchase 
price  was  125,000.00;  (5,000.00  in  cash,  which 
was  paid,  and  two  notes  of  $10,000.00  each  of 
the  Henderson  Boyd  Lumber  Company,  pay- 
able respectively,  on  the  1st  of  October,  1902 
and  1003,  which  notes  were  delivered,  the 
purchasers  agreeing  also,  as  a  part  con- 
slderatlon  of  the  sale,  to  pay  "all  the  debts, 
notes  and  accounts  and  liabilities  of  the  firm 
of  Folmar,  Walden  &  Byrd,  as  shown  by  the 
books  of  the  firm,  together  with  any  accounts 
that  may  be  due  the  local  merchants  for 
.monthly  bills." 

By  such  a  contract,  while  the  old  firm  was 
primarily  liable  to  Its  creditors,  yet.  as  be- 
tween the  sellers  and  purchasers,  Folmar  & 
Walden  and  TllUs  &  Byrd.  the  former  be- 
came the  grantors  of  said  debts  to  the  credit- 
ors, and  their  sureties  for  the  payment  of  tbe 
same.  As  between  Folmar  Se  Walden  and 
Tlllls  ft  Byrd,  the  latter  were  primarily  liable 
to  the  creditors.  Mason  v.  Hall,  30  Ala. 
599.  This  agreement  to  pay  these  debts  by 
Tlllls  &  Byrd  was  not  a  covenant  for  In- 
demnity, merely,  but  bound  them.  Tlllls  9c 
Byrd,  as  purchasers,  to  discharge  Folmar 
&  Walden  from  all  liability  for  the  debts. 
This  meant  that  they  wonld  pay  them  as  they 
accrued  and  exonerate  complainant  from 
paying  the  same.  Peacey's  Creditors  y. 
Peacey's  Adm'r,  27  Ala.  683.  The  bill  avers 
that  the  debts  were  all  past  due,  and  the 
failure  of  defendant  to  pay.  the  promise 
to  pay  being  an  affirmative  one,  gave.  It  is 
true,  the  complainant  an  Immediate  right 
of  action  on  the  contract,  for.  the  debts  he 
bad  already  paid,  and  also  for  all  such  as  be 
was  liable  for,  but  this  did  not  operate  to 
deprive  him  of  his  right  to  file  his  bill  to 
compel  the  purchasers  to  pay  the  debts  and 


exonerate  blm  from  the  payment  of  the 
same.  The  prayer  of  the  bill  is  £or  a 
specific  performance  of  the  covenant,  and  for 
damages  for  Its  violation. 

As  to  the  right  of  a  surety  to  file  his  Mil 
to  compel  bis  principal  to  pay  the  debt  in 
exoneration  of  the  surety,  Mr.  Brandt  ob- 
serves: "After  the  debt  for  which  the  arare- 
ty  or  guarantor  is  liable  has  become  doe, 
he  may,  without  paying  the  debt,  and  with- 
out being  called  upon  by  the  creditor,  file  a 
bill  in  equity  to  compel  tbe  principal  to 
pay  the  debt,  it  being  unreasonable  that  a 
surety  or  guarantor  should  always  have  a 
cloud  hanging  over  him  even  though  not 
molested  for  the  debt  The  principle  is  uni- 
versally recognized,  and  has  been  applied 
to  a  great  variety  of  circumstances."  Brandt 
on  S.  &  O.  (3d  Ed.)  {  246;  Baylies  on  &  & 
G.  p.  801. 

In  1  Story's  Eq.  Juris.  {  327,  It  Is  said. 
"Sureties,  also,  are  entitled  to  come  Into 
a  court  of  equity,  after  a  debt  has  become 
due,  to  compel  the  debtor  to  exonerate  them 
from  their  liability,  by  paying  the  debt" 

In  the  case  of  Thomas  v.  St  Paul's  M.  E. 
Church,  86  Ala.  141,  6  South.  509,  this  court, 
recognizing  this  doctrine  employs  this  lan- 
guage: "No  principle  In  equity  is  more 
familiar,  or  more  firmly  established,  than  that 
a  surety,  after  the  debt  for  which  he  Is  liable 
has  become  due,  without  paying  or  being 
called  on  to  pay  It  may  file  a  bill  in  equity 
to  compel  the  principal  debtor  to  exonerate 
him  from  liability  by  its  payment  provided 
no  rights  of  the  creditor  are  prejudiced 
thereby."  The  demurrer  so  far  as  it  ques- 
tioned the  equity  of  the  bill  on  this  ground 
was  properly  overruled.  See  also  the  case  of 
West  y.  Chasten,  12  Fla.  315,  where  many 
declsl<ms  are  collated. 

2.  The  respondents  pleaded  the  statnte  of 
frauds, — ^that  the  agreement  in  said  bill  al- 
leg3d  and  sought  to  be  enforced  was  Ineffect- 
ive, In  that  a  part  of  the  property  agreed  to 
be  purchased  by  respondents,  and  for  which 
an  entire  and  indivisible  ccmsideratlon  was 
agreed  to  be  paid,  consisted  of  consldoable 
real  estate  ettuated  In  various  places  In 
Geneva  county;  that  said  agreement  was  not 
In  writing,  nor  was  any  note  or  mem<M'andnm 
thereof  in  vtriting  signed  by  respondents  or 
by  any  one  thereunto  authorised,  etc. 

The  bill  alleges.  In  substance,  that  while 
Walden  was  not  a  party  himself  to  said  con- 
tract of  sale,  except  as  complainant  repre- 
sented his  interest  and  undertook  to  dispose 
of  the  same,  the  complainant  has  placed  the 
respondents  In  the  full  possession,  ownership 
and  enjoyment  of  the  property  and  choses  in 
action  sold  them,  and  said  Walden  has  af- 
firmed and  ratified  his  said  action  and  la 
satisfied  to  look  to  complainant  for  his  share 
of  the  proceeds  of  the  sale  of  said  property ; 
that  a  portion  of  the  property  purchased  was 
real  estate,  and  tjiat  an  entire  and  indlvlsiblo 
consideration  was  to  be  paid  for  It  and  the 
real  estate  was  situated  in  different  places 
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In  Coffee  connty;  that  said  agreement  was 
oot  In  writing,  signed  by  complainant;  that 
Walden  never  executed  any  written  agree- 
ment to  convey,  and  that  Folmtir  bad  no 
anthority  In  writing  In  tbe  premises  from 
Walden;  that  a  part  of  the  consideration  was 
then  and  there  paid  and  respondents  pat  In 
ponesslon  of  a  part  of  the  land,  but  not  In 
poneaslon  of  the  entire  lands.  Tbe  bill  al- 
leges, as  baa  been  stated,  that  the  paTCbaBers 
were  put  In  poaseasion  of  the  entire  landa 

The  language  of  the  prayer  of  complain- 
ant's bill  is,  after  requesting  a  reference  to 
ascertain  and  report  the  sum  due  said  several 
creditors  by  the  firm  of  Folmar,  Walden  ft 
Byrd,  which  the  defendants  in  the  contract 
bonnd  tltemselves  to  pay,  that  the  court 
would  "render  a  decree,  requiring  the  said 
Tlllis  &  Byrd  to  speclflcally  perform  their 
said  contract  by  paying  the  amounts  due 
«ach  of  said  creditors  respectively,  and  upon 
tbelr  failure  to  do  so.  Judgment  be  entered 
against  the  said  Richard  TUIis  and  Robert 
E.  Byrd  for  said  amount,  and  that  they  be 
also  compelled  to  refund  and  repay  to  your 
orator  tbe  debts  already  paid  by  him,  for 
which  theiy  are  liable  under  said  contract" 
There  was  no  prayer  that  the  legal  title  to 
the  lands  be  divested  out  of  Folmar  & 
Walden  and  be  Invested  in  Tlllis  &  Byrd. 
Indeed,  Walden  was  not  a  party  to  the  bill. 

"Partnership  lands  In  equity  and  for  part- 
nership purtwses  are  to  be  treated  as  per- 
sonally (4  Mayfleld'B  Dig.  p.  S97,  S  801).  Real 
estate  acquired  with  partnership  funds,  or  on 
partnership  credit,  and  for  partnership  pur- 
poses, in  a  court  of  equity  is  esteemed  part- 
nership property,  subject  to  the  payment  of 
partnerslilp  debts.  In  priority  of  the  separate 
debts  of  the  several  partners,  and  it  Is  not 
material  whether  the  legal  title  resides  in 
the  iMirtnersblp  or  in  the  several  partners  as 
tenants  in  common,  or  in  the  name  of  one 
partner  only."    Id.  p.  S96,  {  321. 

It  Is  said  in  Browne  on  the  Statute  of 
Frauds  (5th  Ed.)  f  250,  that  "where  land  is 
owned  by  a  partnership,  each  partner,  of 
course,  is  entitled  to  his  proper  share  of  it 
And  here  most  be  remarked  an  important 
exception  (for  so  It  seems  we  are  forced  to 
regard  it)  to  the  operation  of  the  statute  aa 
It  affects  interests  in  land.  Where  two  men 
are  found  Jointly  occupying  a  piece  of  land, 
incurring  equal  expenditures  upon  It  and 
enjoying  equal  profit  from  It,  the  relation 
which  from  such  facts  would  be  presumed 
to  be  existing  between  them  is  that  of  Joint 
tenancy,. and,  as  incident  to  tliat  Joint  tenan- 
cy, upon  the  death  of  either  the  whole  would 
go  to  the  other  by  right  of  surrivorshlp. 
•  •  •  But  when  the  parties  are  really 
partners,  and  tbe  land  has  been  brought  into 
and  actually  held  and  osed  by  the  partner- 
ship for  partnership  purposes,  the  courts 
have  dealt  with  it  as  partnership  property, 
although  the  ownership  has  not  been  ap- 
parently In  all  the  members  of  the  firm,  or. 
If   In   all,  not  apparently  aa  partners,  but 


under  some  other  title.  *  *  *  It 
that  tbe  earlier  authorities  to  the  effect  that 
real  estate  used  for  partnership  purposes 
maintains  its  character-  of  realty,  and  goes  to 
the  heirs  of  the  partners  respectively,  have 
been  overruled,  and  that  all  property  whether 
real  or  i>ersonal,  Involved  in  a  partnership 
concern,  is  now,  upon  the  dissolution  of  the 
partnership  distributable  as  personalty,  and 
generally  is  to  be,  for  ordinary  purposes, 
r^;arded  aa  stock  in  trade,"  to  which  the 
statute  of  frauds  Is  not  applicable. 

The  contract  being  entire,  and  the  pur- 
chaser having  gone  Into  possession  of  a  part 
of  the  property,  there  was  such  part  per- 
fbrmance,  if  that  were  important,  as  satisfied 
the  statute  of  frauds.  The  effect  of  the  act 
of  taking  possession  of  a  part  is  as  applicable 
to  entering  into  the  whole  as  If  tbe  whole 
had  been  actually  entered  upon.  Smith  v. 
Underdunck,  1  Sandf.  Oh.  579,  681. 

"Possession  of  a  tract  of  land  must  general- 
ly be,  from  the  nature  of  the  case,  a  posses- 
rion  of  a  part  only  as  representing  the  whole. 
So  long,  therefore,  as  the  contract  under 
whldi  possession  is  claimed  to  have  been 
taken  or  delivered  Is  an  entire  contract, 
though  the  land  consists  of  several  parcels, 
it  would  seem  more  reasonable  to  hold  that 
possession  of  one  of  such  parcels  was 
equivaleqt  to  possession  of  the  whole,"  etc 
Browne  on  Statute  of  Frauds  (5tb  Ed.)  {  475. 
Tbe  exceptions  to  tbe  plea  of  tbe  statute 
were  properly  sustained. 

Under  the  facts  alleged,  Walden  was  not 
an  indispensable  party  defendant 

Let  the  decree  be  afilrmed. 

TYSON,  ANDERSON,  and  DBNSON,  JJ, 
concur. 


FREDERICK   t.   STATE. 
(Supreme  Court  of  Alabama.   Jane  80,  1905.) 

1.  FAT.8E  Prktbrbu  —  Indictvxkt  —  Simi- 

OIXNCT. 

An  indictment  for  obtaining  money  under 
false  pretenses,  whlcb  Is  in  the  form  prescribed 
by  Cr.  Code  1896,  p.  330,  (  4928,  form  48,  Is 
■nfficlent 

[Ed.  Note.— For  cases  in  point  see  vol.  2S, 
Cent.  Dig.  False  Pretenses,  f  81.] 

2.  Sams— Defbauoino  Subxtt. 

Civ.  Code  1806,  g  1907,  provides  that  when 
execution  issues  against  two  or  more  persona 
any  of  whom  were  sureties  on  the  contract  be- 
fore the  Judgment  the  sheriff  most  levy  on  the 
rroperty  of  the  principal  first  Cr.  Code  1896. 
5422,  provides  that  when  costs  are  Imposed 
upon  a  prosecutor  he  may  confess  judnnent 
with  sofliclent  snretles,  and  by  section  5424  ez- 
ecntion  may  issue  as  in  dvil  eases,  ffeld,  that 
where  the  principal  in  the  confessed  Judgment 
induced  his  surety  to  pay  it  by  falsely  repre- 
senting that  the  principal  was  the  owner  of  cer- 
tain property  which  be  convpyed  to  the  sarety 
as  aecnrfty,  when  In  fact  the  principal  was  not 
the  owner  of  the  property,  there  was  a  sufficient 
defrauding  of  the  surety  to  warrant  a  prosecu- 
tion for  false  pretenses. 

S.  Cbihihai.  Law  —  EviosifOB  —  Admibsi- 
BiLmr. 

On  a  prosecution  for  obtatailng  money  by 
falsely  pretending  to  b*  the  owner  of  property. 
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the  proceeding*  and  Judgment  In  a  claim  snit 
interposed  in  an  action  against  defendant  were 
properly  excluded  as  res  inter  alios  acta. 

4.  WiTRBSSES— PmiVIUiOED    OoinnTNICATIONB 

— Attobnet  AMD  Client. 

On  a'  prosecution  for  obtaining  money  by 
falsely  pretending  to  be  the  owner  of  certain 
property  and  mortgaging  the  same,  a  witness 
testified  that  as  soon  as  the  mortgage  was 
signed  by  defendant  he  went  to  the  home  of  de- 
fendant and  procured  the  signature  of  defend- 
ant's wife,  the  witness  being  a  notary  public 
and  Justice  of  the  peace,  and  that  defendant 
stated  to  witness  that  he  owned  the  property 
and  that  it  was  not  incumbered.  Held,  that  de- 
fendant's statements  as  to  ownership  were  not 
open  to  the  objection  of  being  a  priTil»ed  com- 
munication ;  the  witness  not  having  been  de- 
fendant's attorney. 

5.  VALBK  PbCTKNSKS  —  iKDIOnfKRT  —  Bvi- 
DENCK— VABIANCB. 

On  a  prosecution  for  obtaining  money  by 
falsely  pretending  that  property  mortgaged  by 
accused  was  his  own  and  unincumbered,  it  ap- 
pearing that  the  property  did  not  belong  to  de- 
fendant, absence  of  evidence  that  the  property 
was  unincumbered  did  not  involve  a  material 
variance. 

6.  CsnaNAi.  Law  —  Appkai/— RivMw— Mo- 
Tion  TOB  Nsw  Tkiai.. 

The  Supreme  Court  la  not  authorised  to 
review  the  action  of  the  circuit  court  on  a  mo- 
tion for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  |  8067.] 

Appeal  from  Circuit  Court,  Bibb  County; 
B.  M.  Miller,  Judge. 

"Not  officially  reported." 

Louis  Frederick  was  convicted  of  obtaining 
money  under  false  pretenses,  and  he  appeals. 
Affirmed. 

Witness  Arnold  testified  that,  jnst  before 
the  defendant  executed  the  note  and  mortgage 
to  Reach  (the  note  and  mortgage  given  by 
Frederick  to  Reach  and  conveying  certain 
propnty  Is  the  one  for  which  he  is  Indicted 
for  executing  it  upon  property  that  did 
not  belong  to  blm),  the  defendant  said  to 
witness  that  he  owned  the  property  describ- 
ed m  the  mortgage  and  that  the  property  did 
not  belong  to  his  wife  and  that  It  was  not  in- 
cumbered ;  that  as  soon  as  the  mortgage  was 
signed  by  the  defendant  witness,  at  the  re- 
quest of  defendant,  went  to  the  home  of  de- 
fendant and  procured  the  signature  of  de- 
fendant's wife  to  the  note  and  mortgage  and 
took  her  acknowledgment  to  the  same,  and 
returned  note  and  mortgage  to  Reach;  that 
on  or  about  the  15th  of  January,  1902,  wit- 
ness was  notary  public  and  ex  officio  Justice 
of  the  peace  In  Blocton ;  and  that  the  defend- 
ant and  Reach  came  to  the  office  of  witness, 
and  defendant  stated  to  him  that  Reach  bad 
agreed  to  pay  off  the  execution  against  de- 
fendant, and  that  defendant  had  agreed  to 
give  Reach  a  mortgage  on  a  pool  table,  three 
cows,  and  a  horse,  which  were  owned  by  de- 
fendant and  which  property  is  described  in 
the  Indictment,  and  that  they  wanted  him  to 
fix  up  the  papers.  The  papers  were  fixed  up 
and  signed  by  defendant  then  and  there. 
Arnold's  testimony  was  objected  to  on  the 
grounds  that  witness  was  attorney  for  Fred- 
eridc  in  a  former  case  Involving  title  to  this 


property,  or  in  this  case,  and  that  Frederick's 
declarations  were  privileged  on  that  account. 
Arnold  testified  that  lie  bad  not  been  ot  ooon- 
sel  for  Frederidt  at  any  time,  and  on  this 
testimony  the  conrt  permitted  his  testlmoiiy 
to  go  to  the  Jury.  The  question  at  issue  was 
ownership  in  Frederl<^  at  the  time  be  mort- 
gaged the  pn^erty  and  obtained  the  money 
upon  the  strength  of  the  mortgage. 

Ellison  &  Collier,  for  ajwellant  Maaaer 
Wilson,  Atty.  Qeo.,  for  the  Stata 

McCLBLLAN,  a  J.  The  indictment  is  In 
the  form  prescribed  by  the  Code  and  is  suf- 
ficient Gr.  Code  1896,  t  4729;  Id.  p.  330.  i 
4923,  form  4& 

Readi's  liability  «ni  the  execution  was  sec- 
ondary to  that  of  Frederi<^.  The  fbrmer  be- 
ing the  tatter's  surety  in  the  confessed  Judg- 
ment, the  execution  was  primarily  leviable 
of  his  property.  It  cannot,  therefore,  be  af- 
firmed that  Reach  was  not  injured  or  de- 
frauded in  a  legal  sense  by  the  payment  he 
was  induced  to  make  by  the  alleged  f&lse  pre- 
tense of  Frederick  Code  1896,  H  1907,  0424. 
The  proceedings  and  Judgment  in  the  claim 
suit  Interposed  in  the  action  of  Reach  against 
Frederick  by  Mrs.  Frederick  were  res  inter 
alios  acta  in  this  prosecution,  and  ptoperij 
excluded  from  the  evidence. 

On  the  facts  disclosed,  Arnold  was  not  the 
attorney  of  Frederick,  and  his  testimony  as  to 
defoidant's  declaration  of  ownership  was  not 
open  to  the  objection  of  being  a  privileged 
communication.  This  testimony  was  perti- 
nent and  material. 

The  evidence  for  the  state  going  to  show 
that  the  defendant  did  not  own  the  property, 
and  conviction  being  sought  alone  uix>n  that 
hypothesis,  whether  it  was  "unincumbered" 
or  not  was  wholly  Immaterial.  The  absoice 
of  evidence  that  the  property  was  unincum- 
bered would  not  involve  a  material  variance 
between  the  indictment  and  the  proof.  Woods 
V.  State,  138  Ala.  162,  31  South.  984.  More- 
over, It  would  seem  that  the  existence  of 
title  in  a  third  person  would  be  a  very  Im- 
portant "Incumbrance"  as  respects  Freder- 
l<^'s  alleged  property  In  the  chattels. 

We  are  not  authorized  to  review  the  action 
of  the  circuit  court  on  the  motion  for  a  new 
trial.  Thomas  v.  State,  139  Ala.  80,  36  South. 
734. 

Affirmed. 

TYSON.  SIMPSON,  and  ANDERSON,  JJ.. 
conciur. 


WILSON   v.    MASON. 
(Supreme  Conrt  of  Alabama.  Nov.  22,  1906.) 
1.  AppbaI/— Recobd  —  Bnxs  of  Exckptioks 

— SlOKIKO  IK  VACATIOH. 

Where  a  bill  of  exceptions  is  signed  in  va- 
cation after  the  adjournment  of  the  term  ot 
court  at  which  the  case  is  tried,  an  order  ot 
court  fixing  a  time  in  vacation  for  signing  the 
bill  of  ezcepdons  must  appear  in  the  record 
proper,  and  the  omission  of  such  an  order  from 
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the  record  cannot  be  supplied  by  a  recital  in  the 

bill  of  ezceptions, 

2.  Same  —  Dibmisbai,  —  FAiLintK  to  Show 

Judgment. 

Where  the  record  faila  to  show  the  Judf- 
ment  of  the  lower  court,  and  what  purport*  to 
be  its  judgment  appears  oolr  in  the  bill  of  ex- 
ceptions, an  appeal  from  the  judgment  will  be 
dismissed. 

[Ed.  Note. —  For  cases  in  point  see  vol.  3, 
Gent.  Dig.  Appeal  and  Error,  {§  2285,  2286, 
8126. 

Appeal  from  Probate  Court,  Conecuh  Coun- 
ty; F.  J.  Dean,  Judge. 

"Not  oflaclally  reported." 

Suit  between  Snaie  A.  Wilson  and  W.  J. 
Mason,  as  administrator,  etc.  From  the  Judg- 
ment rendered,  the  former  appeals.  DIbt 
missed. 

Rehearing  denied  January  9,  1906. 

Stallwortb  &  Burnett,  for  appellant  Gas- 
ton ft  Curtis,  for  appellee. 

HARALSON,  J.  A  bill  Of  exceptions  In 
this  case,  was  signed  in  vacation  after  the 
adjournment  of  the  term  of  the  court,  at 
which  the  cose  was  tried.  The  bill  con- 
tains a  recital  to  the  effect,  that  an  order 
was  made  by  the  court  fixing  a  time  In  vaca- 
tion for  the  signing  of  the  same,  but  such 
order  appears  alone  in  the  bill  of  exceptions, 
and  does  not  appear  in  the  record  proper. 
We  have  repeatedly  held  that  such  an  order 
by  the  court  must  appear  of  record,  and  the 
omission  cannot  be  supplied  by  the  bill  of 
exceptions  which  Is  no  part  of  the  record  In 
the  trial  court  Peterman  v.  State,  139  Ala. 
181,  86  South.  767;  Samuel  v.  N.  C.  ft  St 
L.  By.,  136  Ala.  501,  38  South.  28;  Lindsay 
y.  Kenan,  133  Ala.  632,  82  South.  128; 
Andrews  v.  Meadow,  138  Ala.  442,  81  South. 
971 ;  Brown  v.  State,  133  Ala.  152,  32  South. 
266;  Zlon  F.  Lodge  v.  Folkes,  132  Ala.  609, 
82  South.  486;  Dantzler  v.  S.  C.  M.  Co.,  128 
Ala.  410,  80  South.  647;  Wallace  v.  Cros- 
thwalt  139  Ala.  629,  36  South.  622. 

The  bill  of  exceptions,  on  the  motion, 
therefore,  must  be  stricken.  The  record  also 
falls  to  show  the  Judgment  of  the  court  be- 
low. What  purports  to  be  Its  Judgment,  ap- 
pears alone  In  the  bill  of  exceptions,  which 
will  not  sustain  an  appeal.  Wallace  v. 
Grosthwalt,  139  Ala.  629,  36  South.  622; 
Brooks  V.  Bodgers,  101  Ala.  112,  13  South. 
886. 

Let  the  appeal  be  dismissed. 

DOWDELL,  SIMPSON,  and  DBNSON,  JJ„ 
concur. 


BIRMINGHAM    BY.,    LIGHT    ft    POWEB 

CO.  T.  HANDY. 

(Supreme  Court  of  Alabama.  June  6,  1906.) 

1.    CABBIEBS— iNJtTBIKS  TO  PaSSENOEB—  OOU- 
PIAIRT— SUFTIOIENCT. 

A  complaint  in  an  action  against  a  street 
railway  company  for  injuries  received  by  a  pas- 
senger while  alighting  from  a  car,  in  consequence 
of  the  sudden  starting  of  the  car,  which  alleged  i 


that  the  car  stopped  at  the  intersection  of  des- 
ignated streets,  which  was  plaintiff's  point  of 
destination  ;  that  she  attempted  to  alight  there ; 
that  before  she  bad  fully  got  off  the  car  was 
put  in  motion,  and  as  a  proximate  consequence 
thereof  she  was  thrown  to  the  ground ;  that  the 
starting  of  the  car  caused  the  injuries  com- 
plained of;  and  that  the  car  was  negligently 
operated — states  a  cause  of  action  as  against 
the  objections  that  it  fails  to  sufficiently  state 
defendant's  negligence,  that  it  fails  to  allege 
that  defendant  put  the  car  in  motion  while  she 
was  alighting,  that  it  fails  to  allege  that  the  car 
stopped  for  the  purpose  of  allowinf  passengers 
to  alight  that  it  faila  to  show  that  the  place 
where  the  car  stopped  was  a  regular  stopping 
place  for  passengers  to  alight  and  that  it  fails 
to  show  that  defendant's  servants  had  notice 
of  her  attempt  to  alight 

2.    SAVX— COIfTBIBTJTOBT   NEOLIOXUCB. 

A  passenger,  alighting  from  a  car  which 
had  stopped,  Is  not  negligent  as  a  ntatter  of 
law  because  she  attempts  to  alight  with  her 
back  in  the  direction  in  which  the  car  was 
going ;  she  having  the  right  to  assume  that  the 
car  would  remain  stationary  until  she  had 
alighted. 

Appeal  from  (Mty  Court  of  Birmingham; 
William  Wllkerson,  Judge. 

"Not  officially  reported." 

Action  by  Gertrude  Handy  against  the 
Birmingham  Railway,  Light  ft  Power  Com- 
pany. E^m  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  first  count  alleges  that  defendant  was 
the  carrier  of  passengers  for  hire;  that  the 
plaintiff  was  a  passenger,  having  paid  her 
fare;  that  the  car  in  which  she  was  riding 
stopped  at  the  Intersection  of  Seventh  avenue 
and  Twenty-Fourth  street,  which  was  plain- 
tiff's destination  point;  and  that  she  attempt- 
ed to  alight  there,  and  before  she  had  fully 
gotten  off  the  car  It  was  again  put  in  mo- 
tion, and  as  a  proximate  consequence  there- 
of plaintiff  was  thrown  to  the  ground. 
Plaintiff  avers  that  the  starting  of  the  car 
caused  the  Injuries  complained  of,  alleging 
the  negligent  operations  of  said  car  by  de- 
fendant's agents.  The  second  count  alleges 
practically  what  Is  alleged  in  the  first  count 
but  lays  her  Injuries  to  the  fact  that  defend- 
ant or  its  agents  negligently  caused  said  car 
to  move  off  before  she  had  alighted. 

Demurrers  were  assigned  to  the  first  and 
second  counts  as  follows:  (1)  The  alleged 
negligence  of  defendant  was  insufficiently 
stated  In  said  counts.  (2)  It  Is  not  alleged 
In  said  count  that  the  defendant  or  its  serv- 
ant put  said  car  In  motion  while  plaintiff 
was  alighting  from  the  same.  (3)  It  does 
not  appear  that  said  car  stopped  at  said  time 
for  the  purpose  of  allowing  plaintiff  to  alight 
therefrom.  (4)  It  does  not  appear  that  the 
point  at  which  car  stopped  was  a  regular 
stopping  place  for  letting  off  passengers. 
(6)  It  does  not  appear  as  to  which  side  of 
said  Twenty-Fourth  street  said  car  stopped. 
(6)  It  does  not  appear  that  defendant's 
agents  knew  or  had  notice,  or  with  exercise 
of  reasonable  care  could  have  known,  that 
said  plaintiff  was  alighting  or  attempting 
to  alight  from  said  car  at  the  time  and  place 
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said  car  la  said  to  bare  stopped.  (7)  It  does 
not  appear  tbat  plaintiff  was  so  sitnated  <m 
said  car  as  to  make  the  act  of  moving  the 
same  at  said  time  and  place  negligent  (8) 
The  act  of  negligrace  complained  of  Is  not 
stated  with  sufficient  certainty  to  put  defend- 
ant on  notice  of  the  act  of  misconduct  com- 
plained of. 

Charge  4,  as  follows,  was  requested  "by  the 
defendant:  '^f  from  the  evidence  yon  be- 
lieve tbat  the  plaintiff,  in  stepping  from  the 
running  board  to  the  ground,  placed  herself 
in  such  position  as  that  her  back  was  in  the 
direction  in  which  the  car  was  going,  and  her 
face  towards  the  rear  of  the  car,  then  I 
charge  you  tbat  the  plaintiff  was  negligent 
in  assuming  such  position  in  stepping  from 
the  car." 

There  was  motion  for  new  trial,  based 
on  five  grounds:  (1)  That  the  verdict  was 
contrary  to  the  evidence;  (2)  that  the  pre- 
ponderance of  the  evidence  was  against  the 
verdict  rendered  by  the  Jury;  (8)  that  the 
verdict  of  the  Jury  was  contrary  to  the  pre- 
ponderance of  the  evidence;  (4)  that  the  dam- 
ages assessed  were  excessive;  (5)  that  the 
court  erred  In  refusing  to  give  charge  4,  re- 
quested by  the  defendant  This  motion  was 
overruled. 

Walker,  Tillman,  Campbell  &  Morrow,  for 
appellant    Ward  &  Drennen,  for  appellee. 

TYSON,  J.  The  demurrer  to  the  first  and 
second  count  of  the  complaint  was  properly 
overruled.  Armstrong  v.  Montgomery  Street 
Railway  Co.,  123  Ala.  233,  26  South.  348; 
Birmingham  Railway,  Light  &  Power  Co.  v. 
Miller  (Ala.)  40  South.  — . 

The  plaintiff's  testimony  tended  to  show 
that  the  car  was  stationary  when  she  at- 
tempted to  step  from  the  running  board  to 
the  ground,  and  that  Just  as  she  was  in  the 
act  of  alighting  the  car  was  suddenly  started 
with  a  Jerk  that  precipitated  her  to  the 
ground.  It  cannot,  therefore,  be  affirmed  as 
matter  of  law  that  plaintiff  was  guilty  of 
negligence  in  attempting  to  alight  with  her 
back  in  the  direction  in  which  the  car  had 
been  going.  Indeed,  if  it  be  true  tbat  her 
injuries  were  occasioned  by  a  sudden  start 
of  the  car  while  she  was  in  the  act  of  alight- 
ing from  the  running  board,  it  may  be  af- 
firmed as  a  matter  of  law  that  the  fact  that 
She  stepped  in  an  opposite  direction  from 
which  the  car  had  been  moving  before  it 
stopped,  if  true,  would  not  be  negligence. 
She  had  the  right  to  assume  that  the  car 
would  remain  stationary  until  she  alighted. 
She  was  not  required  to  anticipate  that  it 
would  be  moved.  There  is  no  more  danger 
In  stepping  from  a  car  that  is  standing  still 
than  there  is  from  any  other  stationary  ob- 
ject; and  confessedly  the  direction  in  which 
one  may  alight  from  a  stationary  object  Is 
of  no  consequence.  Charge  4  was,  therefore, 
properly  refused. 

We  are  unwilling  to  afflirm  that  the  trial 


Judge  erred  in  denying  the  motion  for  a 
new  trial.  He  beard  the  teatlujony,  saw  tlie 
witnesses,  and  doubtless  observed  their  man- 
ner and  demeanor.  He  was,  therefore.  In  a 
much  better  position  than  we  are  to  pass  up- 
on the  credibility  of  the  witnesses,  and  to  de- 
cide whether  the  Jury  properly  determined 
the  Issues  of  fact  submitted  to  them.  What 
we  have  said  disposes  of  all  the  aaaignments 
of  errors  insisted  on. 
Affirmed. 

McCLEIJiAN,  a  X,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


HENDERSON    v.    HAMBICK   at    al. 
(Supreme  Court  of  Alabama.    June  30,   1805.) 

ViNDOB    AlfO     PUBOHASEB— VBNDOH'S     LIKM— 
F0BECIX)8UBB  —  BKDEUPTION  —  DUIAIf  D  VOB 

Possession. 

Where  one  not  shown  to  have  had  any 
authority  frmn  the  purchaser  of  certain  land,  on 
foreclosure  of  a  vendor's  lien,  asked  plaintiff 
if  he  was  going  to  rent  the  land,  or  what  he 
was  going  to  do  about  it,  such  interrogatory  did 
not  constitute  a  demand  for  possession  by  the 
purchaser,  required  by  Code  189C,  {  330(S,  so 
that  plaintiff's  failure  to  deliver  possession  to 
the  purchaser  would  preclude  him  from  main- 
taining a  suit  to  redeem. 

Appeal  from  Chancery  0>urt  Marsball 
County;  Wm.  H.  Simpson,  Chancellor. 

"Not  officially  reported." 

Bill  by  James  T.  Hamrlck  and  otiiers 
against  Anna  J.  Henderson.  From  a  Judg- 
ment In  favor  of  plaintiffs,  defendant  appeals. 
Affirmed. 

Amos  B.  Goodhue,  for  appellant  Street  &■ 
Isbell,  for  appellees. 

SIMPSON,  3.  This  was  a  bill  filed  for  the 
purpose  of  redeeming  certain  lands,  which 
had  been  sold  under  a  decree  of  the  chancery 
court  enforcing  a  vendor's  lien.  The  de- 
fendant's claim  was  that  the  complainant 
was  not  entitled  to  redeem,  because  he  had 
failed,  on  demand,  to  deliver  possession  of 
the  laud  in  question,  in  accordance  with  sec- 
tion 8506  of  the  Code  of  1886.  While  no 
particular  form  of  words  Is  required  in  mak- 
ing this  demand,  yet  the  language  of  the 
statute  clearly  shows  that  the  demand  must 
be  made  by  the  party  entitled  to  the  posses- 
sion, or  by  some  one  by  him  thereunto  author- 
ized, and  It  must  clearly  convey  to  the  party 
in  possession  that  he  is  required  or  requested 
to  vacate  the  premises  or  deliver  the  pos- 
session thereof  to  the  purchaser. 

In  tills  case  the  party  making  ttie  so-called 
demand  was  not  the  purchaser,  but  one  Hen- 
derson, and  there  is  nothing  in  the  record  to 
show  that  he  had  authority  from  the  pur- 
chaser to  make  any  demand.  In  the  lan- 
guage of  the  witness  the  so-called  demand 
was  as  follows:  "I  asked  Mr.  Hamrlck: 
Was  he  going  to  rent  it  or  what  was  be  go- 
ing to  do  about  It?"  This  was  not  a  de- 
mand   for  possession,  and  it    mattem  not 
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r,       what  reply  was  made  to  It    The   witness 

V       does  not  even  state  that  he  told  complainant 

h        that  he  was  representing  the  purchaser,  and 

It  seems  to  be  a  mere  casual  conversatloii. 

Without  deciding  whether  or  not  the  writing 

).       served  on  Hambey  amounted  to  a  demand 

under  the  statute,  yet,  It  It  was,  It  Is  clearly 

[.        shown  that  no  legal  demand  was  made  on 

Hamrlck,  who  still  held  40  acres  of  the  land, 

and  whose  heirs  are  the  only  parties  to  this 

case,  and  are  clearly  entitled  to  redeem  the 

entire  tract  of  land;  there  not  having  been 

any  demand  for  the  entire  tract. 

The  decree  of  the  court  is  affirmed. 

McCLBLLAN,  0.  J.,  and  TTSON  and  AN- 
DERSON, JJ.,  concur. 


OHAMBBRS   v.    POWELL  et   aL 
(Snprame  Oonrt  of  Alabama.    June  80,  1005.) 

MOBTOAOXS— FOBSOLOBUBX    BT    ACTION— BUB- 
DKK    OF  PBOOF. 

In  a  salt  to  foreclose  a  mortgage,  the  mort- 
gage notes,  imiMrtlnf^  on  their  face  a  ccmsidera- 
tion,  made  out  a  prima  facie  showing  of  con- 
sideration for  complainant. 

Appeal  from  Chancery  Oonrt,  Marshall 
County ;  William  H.  Simpson,  Chancellor. 

"Not  offlelally  reported." 

Suit  by  David  L.  Chambers,  as  administra- 
tor, against  William  T.  Powell  and  others. 
From  a  decree  in  favor  of  defendants,  com- 
plainant appeals.    Affirmed. 

J.  A.  Lusk,  for  appellant  Edgar  O.  Mo- 
Cord,  for  appellees. 

TYSON,  J.  The  bill  In  this  cause  was 
filed  to  foreclose  a  mortgage  on  land.  The 
defense  interposed  Is  that  the  mortgage  was 
wlthont  consideration.  The  notes  which  the 
mortgage  was  given  to  secure  import  a  con- 
sideration on  their  face,  and  make  out  a 
prima  fade  case  for  complainant  casting  the 
burden  on  the  mortgagor  of  overcoming  it 
We  are  of  opinion  that  this  burden  has  been 
Bostalned,  and  that  the  preponderance  of  the 
evidence  rapporta  the  defense  of  want  of  con- 
sideration. 

Affirmed. 

McCLELLAN,  C  J.,  and  SIMPSON^  and 
ANDERSON,  JJ.,  concur. 


McDANIEL  V.  STATE. 
(Saprtoie  Court  of  Alsbsms.    June  80,  1906.) 

1.  iHDioTMXNT  —  Rvrxnui  —  Taau  o»  Coobi. 

An  indictment  returned  at  a  time  fixed  by 
an  nnoonstitntiooal  law  for  holding  the  circuit 
court,  and  not  at  a  time  fixed  by  any  valid 
law  for  holding  that  court  is  void. 

2.  OBiMiNAii  Law— AppBix— Invaud  Judo- 

HKHT. 

A  Judgment  «f  conviction,  rendered  on  an 
indictment  that  is  Insufficient  to  support  the 
same,  will  not  support  an  appeal. 

Appeal    from     Morgan     Connty     Court  i 
William  B.  Skeggs,  Judge. 
"Not  offlcially  r^Mrted." 


Tandy  McDanlel  was  convicted  of  a  crime, 
and  appeals.    Dismissed. 

Wert  &  Wert  for  appellant  Maasey  Wil- 
son, Atty.  Oen.,  for  the  State. 

ANDERSON,  J.  The  Indictm^t  in  this 
case  was  returned  at  a  time  fixed  for  holding 
the  circuit  court  of  Morgan  county  by  a  law 
heretofore  declared  unconstitutional,  and  not 
at  a  time  fixed  by  law  for  the  holding  of  the 
circuit  court  for  said  county,  and  is  therefore 
void.  There  being  no  valid  Indictment  that 
would  support  a  Judgment  of  conviction,  the 
judgment  rendered  will  not  support  an  ap- 
peal   Walker  v.  State,  39  South.  242. 

Appeal  dismissed. 

McCLELLAN,  a  J^  and  TYSON  and  SIMP- 
SON, JJ.,  concur. 


BRAWLEY  V.  BIRMINGHAM  BY.,  LIGHT 

&  POWER  CO. 
(Supreme  Court   of  Alabama.    Feb.  9,   1905.) 

1.  NEOUOKNCB— COKTBIBUTOBT      NEOLIGENOX 
— PLEAOIRa. 

Where  the  first  count  of  a  complaint  char- 
ged simple  negligence  only,  pleas  filed  thereto 
charging  contributory  negligence  were  not  de- 
murnble. 

2.  Saick— ArriBMATivE  Chabox. 

Whwe,  in  an  action  for  injuries,  the  evi- 
dence showed  that  plaintiff  was  guilty  of  such 
negligence  which  proximately  contributed  to 
her  injury  as  deprived  her  of  the  right  to  re- 
cover, the  court  properly  gave  the  affirmative 
charge  requested  by  defendant 

[Ed.  Note. — For  cases  in  point  see  vol.  87. 
Cent.  Dig.  Negligence,  H  286,  291.] 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Soin,  Judge. 

"Not  offlcially  reported." 

Action  by  8.  M.  Brawley  against  the  Bir- 
mingham Railway,  Light  &  Power  Company. 
From  a  Judgment  in  favor  of  defendant  plain- 
tiff appeals.    Affirmed. 

Anderson  &  Rowe  and  O.  A  Lane,  for 
appellant    Hugh  Morrow,  for  appellee. 

DBNSON,  J.  The  complaint  was  originally 
composed  of  three  counts.  The  court  sustain- 
ed a  demurrer  to  the  second  count,  thus  elim- 
inating that  count  from  the  complaint  To 
the  first  and  third  counts  the  defendant  plead- 
ed the  general  issue  and  contributory  negU- 
grence.  Contributory  negligence  was  pleaded 
by  special  pleas  numbered  3  and  4,  respective- 
ly. These  pleas  were  addressed  to  the  whole 
complaint  and  to  each  count  In  the  complaint 
separately.  The  plaintiff  demurred  to  the 
pleas,  and  the  court  held  them  good  as  an- 
swers to  the  first  count  but  insufficient  as  an- 
swers to  the  third  count  The  case  was  tried 
on  the  first  and  third  counts,  on  issue  Joined 
on  the  plea  of  the  general  Issue  addressed  to 
both  of  the  counts  and  the  plea  of  contribu 
tory  negligence  addressed  to  the  first  count 

The  first  and  second  assignments  of  error 
challenge  the  correctness  of  the  court's  ruling 
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OTerrullng  the  plaintifT's  demurrer  to  pleas 
8  and  4.  which  presented  the  defense  of  con- 
tributory n^llgence  to  the  first  count  of  the 
complaint  We  are  clear  In  onr  concloston 
that  the  first  count  charged  only  simple  neg- 
ligence. This  being  true.  It  follows  that  the 
court  did  not  err  In  overruling  the  demurrer 
to  pleas  S  and  4.  A.  O.  S.  R.  Co.  t.  Burgess, 
114  Ala.  587,  22  Sonth.  169;  A.  O.  &  R.  Ca 
T.  Burgess,  116  Ala.  609,  22  South.  018;  L.  & 
N.  R.  Co.  V.  Brown,  121  Ala.  221,  25  South.  609. 

The  third  assignment  of  error  presents  for 
consideration  the  propriety  of  the  court^s  ac- 
tion in  giving  the  affirmatlTe  charge,  with 
hypothesis,  for  the  defendant  We  have  care- 
folly  gone  over  the  evidence  in  the  case,  and 
conclude  that  the  plaintiff  was  shown  by  the 
evidence,  to  have  been  guilty  of  negligence 
which  proximately  contributed  to  her  injury 
and  would  deprive  her  of  the  right  to  recover. 
Consequently  the  court  did  not  err  in  giving 
the  affirmative  charge  requested  by  the  d»; 
fendant  Peters  v.  Sou.  Ry.  Ca,  186  Ala.  S33, 
33  South.  882. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment of  the  trial  court  is  affirmed. 

AjBrmed. 

McOLEIiLAN,  a  X,  and  HARAT^SON  and 
DOWDELL,  JJ.,  concur. 


KANSAS  CITT,   M.   ft  B.  B.   00.  T. 

RANDOLPH. 

(Supreme  Court  of  Alabama.    April  6,  1905.) 

1.   OOTJBTS    —    ClBOUIT    COUBT    —    TlU    FOB 
HOLDINQ. 

Under  the  express  provisions  of  Acts  1900- 

01,  p.  646,  the  23d  day  of  September,  1903,  was 
a  time  authorized  by  law  for  holding  the  cir- 
cuit court  of  Walker  county. 

2.  APPBAI/— ASSIONUENTS  OF  S^OB— WAIVKB. 

Aasigmnents  of  error,  not  insisted  upon  in 
the  briefs  on  appeal,  are  deemed  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  )  4256.] 

Appeal  from  Circuit  Court,  Walker  County ; 
James  J.  Ray,  Judge. 

"Not  officially  reported." 

Action  between  tbe  Kansas  City,  Memphis 
&  Birmingham  Railroad  Company  and  John 
B.  Randolirii.  From  the  Judgment  tbe  for- 
mer appeals.    Affirmed. 

Campbell  &  Walker,  for  appellant  D. 
A.  McGregor,  for  appellee. 

DOWDELIi,  J.  There  are  three  assign- 
ments of  error  In  the  record.  None  of  these 
assignments  are  insisted  on  in  argument  No 
reference  is  made  to  either  one  of  them  in 
brief  of  counsel  for  appellant 

The  only  question  discussed  in  tbe  brief  Is 
whether  the  Judgment  appealed  from  Is  void. 
Tt  is  contended  that  as  the  »ct  creating  tbe 
14th  judicial  circuit  is  void,  on  the  authority 
of  Henry  Walker  v.  State  (decided  at  the 
present  term)  39  South.  242,  the  judgment 
here  is  void.    It  appears  that  the  judgment 


was  rendered  on  the  23d  day  of  September. 
1903,  which  was  at  a  time  authorised  by  law 
for  holding  the  circuit  coort  of  Walker  ooimty 
(see  Acts  1900-01,  p.  646);  and  on  tbe  au- 
thority of  Walker  v.  State,  supra,  tlie  judg- 
ment was  not  void. 

The  assignments  on  the  record  not  being 
Insisted  on,  under  the  well-settled  role  of 
this  court  they  are  to  be  considered  as  hav- 
ing been  waived.  Tbe  Judgment  will  be  af- 
firmed. 

Affirmed. 

McCIiELIiAN,  a  J.,  and  HARALSON  and 
DENSON,  JJ,  concur. 


KANSAS  CITT,  M.   ft  B.  B.  CO.  ▼.  RAN- 
DOLPH  (two  caseiO. 
(Supreme  Court  of  Alabama.    April  6,   19DS.) 

1.  coubts  —  clbouit  coubis  —  tims  fob 
Holding. 
Under  the  express  provisions  of  Acts  190(^ 

01,  p.  646,  September  23,  1903,  was  a  proper 
time  for  the  holding  of  tbe  circuit  court  of 
Walker  county. 

2.  Apfeai.    —    AsBiamaitTS    of    Ekxob    — 
Waivbb. 

Assignments  of  error,  not  insisted  upon  in 
the  briefs  on  appeal,  are  deuned  waived. 

[Ed.   Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Biror,  {  425ai 

Appeals  from  Circuit  Court,  Walker  Cona- 
ty;  James  J.  Bay,  Judge. 

"Not  officially  reported." 
Actions  between  the  Kansas  City,  Memphis 
&  Birmingham  Railroad  Company  and  John 
B.  Randolph.    From  the  Judgments,  tbe  for- 
mer appeals.    Affirmed. 

Campbell  ft  Walker,  for  appellant  D. 
A.  McGregor,  for  appellee. 

DENSON,  J.  It  is  insisted  by  the  appe- 
lant that  the  Judgments  In  these  cases  were 
rendered  at  a  time  different  from  that  fixed 
by  law  for  the  holding  of  the  circuit  court 
for  Walker  county,  and  that  on  tbe  authority 
of  the  case  of  Henry  Walker  T.  State  (Ala.) 
39  South.  242,  tbe  Judgments  ate  void.  We 
find  from  tbe  records  that  the  Judgments 
were  rendered  by  the  court  on  tbe  23d  day 
of  September,  1903.  We  find  from  an  Inspec- 
tion of  the  statute  fixing  the  time  for  hold- 
ing the  circuit  court  In  Walker  county  (Acts 
1900-01,  p.  646)  that  tbe  judgments  were 
rendered  at  a  time  when  said  court  was  au- 
thorized by  law  to  be  held,  and  on  tbe  au- 
thority of  the  case  above  dted  we  bold  that 
the  judgments  are  not  void. 

None  of  the  assignments  of  error  are  in- 
sisted upon  in  the  briefs  of  counsel  for  ap- 
pellant, and  in  accordance  with  the  uniform 
rulings  of  this  court  they  must  be  held  to  be 
waived. 

The  judgments  of  the  drcult  court  ai« 
affirmed. 

McCLELLAN,  O.  J.,  and  HARALSON  and 
DOWDBLL,  J  J.,  concur. 


Digitized  by 


Google 


Ala.) 


BANES  ▼.  STATE. 


921 


BANKS  T.  STATE. 
(Supreme  Court  of  Alabama.    April  6,  1906.) 

1.  Cbiminal  Law— Tbiai/— Sekviob  or  Copt 

OF     INOICTUZKT     AND     VENIBX     —     AODBESS 

— Olebicai.  E^BOB. 

Where  defendant  was  serred  with  a  copy  of 
an  indictment  and  venire  for  hla  trial,  addressed 
to  "Marshall  Banks,  alias  'Long  Boy,'  alias 
'High  Pockets,'  "  instead  of  "Marshall  Banks, 
alias  'Long  Boy,'  alias  'High  Pocket,'"  there 
was  no  variance,  and  defendant  was  not  misled 
by  the  sheriff's  clerical  error  in  addressing  the 
paper. 

2.  WlTRMSBS— Gkosb-Bxamiration. 

It  is  always  permissible  for  the  opposite 
party  to  ask  a  witness,  examined  against  him, 
to  whom  he  has  talked  about  the  case. 

[Bid.  Note. — For  cases  In  point,  see  voL  SO, 
Cent  IMg.  Witnesses,  i  1107.] 

8.   Sahb— DiBBor  EIsAinHATiOR. 

In  a  criminal  prosecution,  it  was  not  error 
to  refuse  to  allow  defendant  to  ask  one  of  his 
witnesses  on  direct  examination  whether  he 
ever  talked  to  anybody  about  tlie  case. 

4.  CBiinNAL   Law — Crabactkb   or   Dernd- 
▲HT— Evidence  fob  DErENSc. 

In  a  criminal  prosecution,  after  the  In- 
troduction of  evidence  tending  to  diow  tliat  de- 
fendant bore  a  good  character  in  the  com- 
munity for  peace  and  quietude,  a  question, 
asked  defendant  while  being  examined  in  his 
own  behalf,  as  to  whether  he  had  ever  been 
convicted  of  any  crime,  or  ever  charged  with 
any  crime,  was  properly  excluded  as  an  Im- 
proper method  of  proving  defendant's  character. 

5.  Sake— iNSTKUcnoRB. 

In  a  prosecution  for  homicide,  an  in- 
■tmction  that  before  conviction  each  of  the 
jurors  must  be  satisfied  to  a  moral  certainty, 
not  only  that  the  proof  was  Inconsistent  wiUi 
defendant's  guilt,  but  that  it  was  wholly  in- 
consistent with  every  other  rational  eondnsion, 
and  that,  unless  each  of  the  jurors  was  so  con- 
vinced by  the  evidence  of  defendant's  guilt  that 
each  would  venture  to  act  on  that  decision  in 
matters  of  high  concern  and  importance  to  his 
own  interest,  they  must  find  defmdant  not 
piilty,  was  properly  refused. 
e.   Sams. 

In  a  prosecution  for  homicide,  an  in- 
struction that  if  the  testimony,  in  its  weight 
and  effect,  was  such  that  two  conclusions  could 
reasonably  be  drawn  therefrom,  one  favoring 
defendant  B  innocence  and  the  other  tending  to 
establish  his  guilt,  the  accused  should  be  acquit- 
ted, was  properly  refused. 

7.  Homicide   —   Selt-Defenbe   —   Inbtbuo- 
Tions. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that,  even  if  the  Jury  I>elieved  that  defend- 
ant did  not  act  in  self-defense  and  that  he  had 
no  malice  toward  defendant,  they  might  under 
the  evidence  convict  him  of  an  offense  not  great- 
er than  manslaughter,  was  bad  for  failure  to 
set  out  the  ingredients  of  self-defense. 

8.  Cbiminal  Law  —  Mibleadino  Inbtbuo- 

TIONS. 

In  a  prosecntlon  for  homicide,  an  instruc- 
tion that,  even  if  the  jury  believed  that  defend- 
ant did  not  act  in  self-defense  and  that  he  had 
no  malice  toward  defendant,  was  misleading  in 
nsing  the  word  "defendant"  for  "deceased." 

Appeal  from  Circuit  Court,  JetTerson 
County;  &  E.  Greene,  Sr.,  Judge. 

"Xot  officially  reported." 

Marshall  Banks  was  convicted  of  man- 
elaugbter,  and  appeals.    Affirmed. 

Charge  5:  "I  charge  yon,  gentlemen  of 
tbe  Jury,  that  before  you  can  convict  this 
defendant  each  of  yon  most  be  satisfied  to 


a  moral  certainty,  not  only  that  the  proof  1b 
consistent  with  the  defendant's  gollt,  but 
that  It  is  wholly  inconsistent  with  every 
other  rational  conclusion;  and,  unless  each 
of  you  is  BO  convinced  by  the  evidence  of  the 
defendant's  guilt  that  you  would  each  ven- 
ture to  act  upon  that  decision  In  matters  of 
high  concern  and  Importance  to  your  own 
interest,  then  yon  must  find  the  defendant 
not  guilty." 

Charge  10:  "I  charge  you,  gentlemen  of 
tbe  Jury,  that  If  tbe  testimony  in  this  case  in 
Its  weight  and  effect  be  such  as  that  two 
oonduslona  can  be  reasonably  drawn  from 
It,  the  one  favoring  the  defendant's  Inno- 
cence and  the  other  tending  to  eBtablish  bis 
guilt,  law.  Justice,  and  humanity  alike  de- 
mand that  the  Jury  shall  adopt  the  former, 
and  find  the  accused  not  guUly." 

Charge  12:  "I  charge  you,  gentlemen  of 
tbe  Jury,  that  even  if  you  believe  from  the 
evidence  that  the  defendant  did  not  act  in 
self-defense,  and  believe  that  he  Iiad  no  mal- 
ice toward  tbe  defendant,  you  may  under  the 
evidence  convict  blm  of  an  offense  not  greater 
than  manslaughter." 

Joseph  T.  Collies,  Jr.,  for  appellant  Mas- 
sey  Wilson,  Atty.  Osn.,  for  tbe  State. 

HARALSON,  J.  The  defendant  before 
entering  on  tbe  trial,  moved  to  quash  the 
venire  In  the  cause  on  tbe  alleged  ground 
that  neither  the  defendant  nor  his  counsel 
was  served  with  a  copy  of  the  indictment  and 
the  venire  for  bla  trial  one  entire  day  be- 
fore the  day  set  for  trial.  Tbe  motion  being 
overruled,  tbe  defendant  objected  to  going 
to  trial  for  the  same  reason,  which  objection 
was  overruled.  Tbe  ground  for  this  motion 
and  objection  were,  as  appears,  that  the  sher- 
iff addressed  the  papers  to  "Marshall  Banks, 
alias  'Long  Boy'  alias  "High  Pockets,'"  In- 
stead of  to  "Marshall  Banks,  alias  'Long 
Boy'  alias  'High  Pocket'"  This  objection, 
it  will  be  observed,  goes  not  to  tbe  papers 
themselves  nor  to  any  alleged  error  In  them, 
but  alone  to  the  address  of  the  officer  who 
served  them  on  defendant  They  are  ad- 
dressed, "To  Marshall  Banks,  alias  'Long 
Boy'  alias  'High  Pockets,'"  but  neither  in 
the  original  indictment  nor  in  tbe  copy 
served  on  defendant.  Is  there  any  variance. 
In  each  tbe  alias  name  Is  "High  Pocket" 
The  defendant  was  not  misled  by  this  cler- 
ical error  to  the  sheriff,  occurring  In  the  ad- 
dress of  tbe  paper. 

It  Is  always  permissible  for  tbe  opposite 
party,  to  ask  a  witness  examined  against 
him,  to  whom  be  has  talked  about  the  case, 
and  there  was  no  error  In  allowing  such  a 
question  to  the  defendant's  witness.  Turner 
Spruell. 

Nor  was  there  error  In  refusing  to  allow 
defendant  to  ask  his  witness.  Pake,  on  his 
direct  examination,  "Did  you  ever  talk  to 
anybody  about  this  case?"  It  was  an  effort, 
apparently,  to  make  evidence  for  Iilmself,  or 
to  bolster  up  tbe  evidence  of  tbe  witness. 
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Tbe  same  thing  Is  tnie  of  other  similar  ques- 
tions addressed  to  the  witness  by  defendant. 

After  having  Introduced  evidence  tending 
to  show  that  defendant  bore  a  good  character 
in  the  community  for  peace  and  quietude, 
tbe  defendant  while  being  examined  In  his 
own  behalf,  was  asked  these  questions,  "Have 
yon  ever  been  convicted  of  any  crime?" 
"Have  you  ever  been  charged  with  any 
crime?"  which  questions,  on  objection  of  the 
solicitor,  the  court  refused  to  allow  to  be 
answered.  The  state  made  no  Issue  on  tbe 
points  sought  to  be  raised,  and  it  was  an 
Improper  way  to  prove  the  character  of  de- 
fendant 

There  was  no  error  In  refusing  charge  No. 
6  for  defendant  Sanders  v.  State,  134  Ala. 
76,  32  South.  664.  Nor  was  there  error  in 
refusing  charge  10.  Oompton  v.  State,  110 
Ala.  24,  20  South.  119;  Mitchell  v.  State,  94 
Ala.  69,  10  South.  61& 

Charge  12  refers  to  tbe  matter  of  self- 
defense,  without  setting  out  its  Ingredients, 
and  Is  bad  on  that  account  Miller  v.  State, 
107  Ala.  42,  19  South.  37.  Furthermore,  it 
is  misleading  in  using  the  word  "defendant" 
for  "deceased." 

Affirmed. 

McCLELLAN,  0.  J.,  and  DOWDBLL  and 
DBNSON,  JJ.,  concur. 


LAOBT  V.  LAOEY  et  al. 
(Supreme  Court  of  Alabama.    April  6,  1905.) 

1.  MOBTOAOIKS — FOBECLOSUBIi— FBAUD. 

A  wife  coold  not  obtain  relief  in  equity 
from  alleged  fraud,  oonsiating  of  collusion  be- 
tween the  husband  and  the  purchaser  at  fore- 
closure sale  under  a  mortgage  executed  by  the 
husband  on  his  lands  before  marriage,  with 
which  collusion  the  mortgagee  had  no  connec- 
tion. 

2.  Same— RsDEUFTioN— Statutes. 

A  wife  could  not  enforce  redemption  of  tbe 
real  estate  of  her  husband,  alleged  to  be  a 
homestead  and  to  have  been  sold  under  a  mort- 
gage executed  by  the  husband  before  marriage, 
under  Code  1896,  §  3505,  giving  a  right  of  re- 
demption to  a  debtor,  his  vendee,  junior  mort- 
gagee, or  assignee  of  the  equity  of  redemption. 

3.  Saue  —  Ekfoboemert  or  Rioht  —  Plead- 
ing— Biix. 

A  bill  in  a  suit  to  redeem  from  a  mortgage 
sale,  under  Code  1896,  {  3605,  giving  a  right  of 
redemption  to  a  debtor,  his  vendee,  etc,  must  al- 
lege a  tender  or  an  excuse  for  a  failure  to  make 
one;  tender  being  made  a  condition  precedent 
by  the  eq>re8s  terms  of  section  3507. 

Appeal  from  Chancery  Court,  Jefferson 
County;  John  O.  Carmlchael,  Chancellor. 

"Not  officially  reported." 

Suit  by  Hattie  Lacey  against  David  O. 
Lacey  and  others.  From  a  decree  sustaining 
a  demurrer  to  the  bill,  complainant  appeals. 
Affirmed. 

F.  I.  Monks,  for  appellant  Bowman, 
Harsh  &  Beddow,  for  appellees. 

DOWBELL,  J.  The  bill  in  this  case  Is 
filed  by  a  married  woman,  and  has  for*  Its 
object  tbe  enforcement  of  tiie  statutory  right 


of  redemption  in  the  real  estate  of  the  bos- 
band,  alleged  to  be  a  homestead,  and  wblcb 
was  sold  under  a  mortgage  executed  by  the 
husband  before  marriage.  No  fraud  is 
charged  in  the  execution  of  the  mortgage, 
and  so  far  as  this  is  concerned  the  avermoitz 
of  the  bill  concede  its  validity.  Nor  !■  the 
regularity  or  validity  of  the  foreclosure  sale 
questioned,  further  than  that  collusion  1- 
averred  as  between  tbe  purdtaser  and  tbe 
basband,  with  wblcb  .tbe  mortgagee  bad  no 
connection.  Any  one  bad  tbe  right  to  pur- 
chase at  the  foreclosure  sale,  and  In  the 
exercise  of  this  right  and  the  doing  of  that 
wblcb  was  lawful  we  are  unable  to  see  bow 
any  fraud  could  be  perpetrated  on  the  wife, 
from  wblcb  she  could  obtain  relief  In  a  court 
of  equity.  Fraud  being  out  of  the  question, 
is  tbe  complainant  entitled  under  the  facts 
to  redeem? 

Tbe  right  here  claimed  is  one  conferred  b; 
statute,  and  can  only  be  exercised  by  some 
one  named  In  the  statute  and  in  tbe  manner 
provided.  Chapter  97,  p.  988,  Code  1S9& 
"The  right  is  neither  property  nor  right  of 
property,  but  a  personal  privilege,  to  be 
exercised  by  the  persons  and  in  tbe  manner 
prescribed  In  the  statute."  Lehman  v.  Moore. 
93  Ala.  186,  9  South.  580,  and  other  cases 
dted  In  note  to  section  3506  of  the  Code  of 
1896. 

Moreover,  tbe  bill  fails  to  allege  any  tender 
made  before  the  filing,  or  any  excuse  for 
such  a  failure,  a  condition  precedent  and 
prerequisite  to  the  filing.  Section  3507,  Code 
1896.     See  cases  cited  in  note  to  this  section. 

There  was  no  error  in  sustaining  the  de- 
murrer, and  the  decree  mtist  be  aOlrmed. 

Affirmed. 

McOLELLAN,  0.  J.,  and  HARAI^ON  and 

DBNSON,  JJ.,  concur. 


LETCHER  V.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  18,  1906.) 

1.  iRniOTMKnT— OOHVICTIOK    OF   OrTENSE   IN- 
OLTTDBD    IH    CHARGE. 

While,  under  an  indictment  tor  murder, 
there  may  be  a  conviction  of  assault  with  in- 
tent, the  assault  must  l>e  connected-  with  and 
form  a  part  of  the  act  charged  in  the  in- 
dictment 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27. 
Cent  Dig.  Indictment  and  Information,  {  60L] 

2.  Same. 

Where,  on  a  trial  under  an  indictment  for 
murder,  the  evidence  shows  the  killing  wu 
with  a  pistol,  defendant  cannot  be  convicted 
of  an  assault  with  a  shotgun  occurring  aeveial 
hours  before ;  there  being  no  connectioa  between 
the  assault  and  the  killing. 

8.    WrmESSES— CBOSB-BXAiaRATIOII. 

The  state  having  on  examination  of  wit- 
ness drawn  out  part  of  a  conversation,  defend- 
ant may  on  cross-examination  of  tbe  witness 
have  him  give  ail  the  conversation. 

[Ed.  Note. — For  cases  in  point,  see  voL  M. 
Cent  Dig.  Witnesses,  {  933.J 

4.  HOXIOIDE  —  ASSATTI/r    WITH    IRTKRT  — In- 

STBUCTION. 

A  charge  that  if  the  jury  believe  beyond 
all   reasonable   doubt   that  defendant  was  Ir- 
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ing  in  wait  and  shot  a  person  with  a  gun,  he 
would  be  guilty  of  assault  with  intent  to 
murder,  is  erroneous,  in  omitting  the  constit- 
uent element  of  malicions  intent  to  talce  life. 

Appeal  from  Oircnit  Oonrt,  Macon  County ; 
"8.  L.  Brewer,  Judge. 

"Not  officially  reported." 

Metcalf  Letcber  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Be- 
▼ersed. 

J.  T.  liOtcher,  H.  P.  Merrltt,  Thomas  I<. 
Bulger,  and  J.  M.  Chilton,  for  appellant 
Massey  Wilson,  Atty.  Oen.,  for  the  State. 

DOWDBLIi,  J.  The  defendant  was  tried 
•on  an  indictment  charging  him  with  murder 
in  the  first  degree,  and  was  convicted  of  an 
assault  with  Intmit  to  murder.  That  the 
greatw  otToDse  of  murder  may  embrace  the 
lesser  offense  of  an  assault  with  intent  to 
murder  we  think  there  can  be  no  doubt. 
Such  a  doctrine  is  asserted  in  the  cases  of 
Daughdrlll  v.  State,  118  Ala.  7,  21  South.  878, 
and  Thomas  v.  State,  126  Ala.  4S,  27  South. 
920,  and  we  are  unwilling  now  to  depart  from 
the  ruling  in  those  cases.  But,  while  such 
Is  the  law,  under  an  indictment  charging 
murder  a  defendant  cannot  be  tried  and  con- 
victed for  an  assault  with  the  intent  to  mur- 
der, where  such  assault  is  an  act  separate 
and  disconnected  from  the  act  charged  in  the 
Indictment;  or,  in  other  words,  in  order  to 
bave  a  conviction  for  an  assault  with  the 
Intent  to  murder  under  an  indictment  for 
murder,  the  assault  must  be  connected  with 
and  forming  a  part  of  the  act  charged  In  the 
Indictment 

There  was  evidence  on  the  part  of  the 
state  going  to  show  that  the  deceased  came 
to  bis  death  by  a  gunshot  wound  in  the  head ; 
the  same  being  made  by  a  ball  from  a  38- 
■caliber  pistol.  Tbe  evidence  of  the  state  al- 
so tended  to  show  that  this  mortal  wound 
'Was  inflicted  on  the  deceased  about  6  o'clock 
In  the  morning.  The  evidence  of  the  state 
also  showed  that  there  were  otiier  gunshot 
-wounds  found  in  the  body  of  the  deceased, 
made  with  BB  shot,  discharged  from  a  shot- 
STun,  none  of  which,  however,  were  shown 
to  be  of  a  fatal  nature.  It  was  shown  by  the 
evidence  that  the  latter  wounds  with  the  BD 
shot  were  made  by  the  defendant  with  a 
shotgun,  some  five  or  six  hours  prior  to  the- 
pistol  wound  which  caused  the  death  of  the 
deceased,  and  at  a  different  place.  There 
was  also  evidence  tending  to  show  that  sev- 
eral days  prior  to  the  time  above  stated  the 
defendant  assaulted  tbe  deceased  with  a 
gua.  There  was  no  pretense  of  any  con- 
nection between  the  two  assaults  and  tbe 
killing  with  the  pistol,  such  as  would  con- 
stitute one  transaction ;  but,  on  the  contrary, 
the  transactions  were  separate  and  distinct 
tJnder  the  principle  above  stated,  under  the 
indictment  charging  him  with  murder,  the  de- 
fendant could  not  be  convicted  of  an  assault 
with  the  Intent  to  murder  for  the  assault 
with  a  shotgun  at  a  different  time  and  place 


from  that  embraced  In  tbe  charge  contained 
In  the  Indictment 

Tbe  state  Introduced  as  a  witness  one 
Charlie  Beasley,  who  testified  as  follows: 
"Defendant  Metcalf  Letcher,  told  me  that 
about  12  or  1  o'clock  Tuesday  night  Dudley 
was  coming  towards  him  In  tbe  dark  from 
the  direction  of  Logan's  house,  and  the  de- 
fendant shot  him."  Witness  further  testl-  - 
fled  that  "Julian  Letcher  had  told  him  in 
the  presence  of  Metcalf  Letcher  that  Lyons 
had  not  treated  them  fairly."  On  the  cross- 
examination  of  this  witness,  defendant's 
counsel  asked  the  witness  to  state  all  the 
conversation  with  Julian  Letcher.  The  so- 
licitor objected  to  this  question,  and  the 
court  sustained  the  objection,  to  which  rul- 
ing of  the  court  the  defendant  excepted.  In 
this  the  court  was  in  error.  The  state  hav- 
ing drawn  out  a  part  of  the  conversation,  the 
defendant  was  entitled  to  all  of  It 

Tbe  court  .In  its  oral  charge,  and  as  a 
part  of  Its  oral  diarge,  stated  to  the  jury: 
"If  the  jury  believe  beyond  all  reasonable 
doubt  that  the  defendant  was  lying  In  wait 
and  shot  James  Dudley  with  a  gun,  he  would 
be  guilty  of  assault  with  Intent  to  murder." 
This  was  an  Incorrect  statement  of  the  law. 
To  constitute  an  assault  with  the  intent  to 
murder,  there  must  be  a  malicious  Intent  to 
take  life,  and  this  constituent  element  of 
the  offense  was  omitted  from  that  part  of 
tbe  oral  charge  above  stated. 

There  were  several  written  charges,  re- 
quested by  the  defendant  which  were  refus- 
ed by  tbe  court;  but  it  is  unnecessary  for 
us  to  pass  upon  these  charges  seriatim,  since 
what  we  have  said  above  will  be  a  sufficient 
guide  upon  another  trial. 

Reversed  and  remanded. 

HARALSON,  SIMPSON,  and  DENSON, 
JJ.,  concur. 


WARD  V.  STATE. 
(Supreme  Court  of  Alabejna.    April  6,  1905.) 

1.  HioHWATS— RoAU  OvERSEEB— Failure  to 
DiscHABOx  DirriES  —  Oriuirai,  Prosecu- 
tion—Indictment. 

Since  the  term  "road  precinct,"  as  employed 
In  Code  1896,  form  75,  giving  a  form  charging 
an  overseer  of  a  road  precinct  with  failure  to 
perform  his  duties,  and  in  Code  1S96,  {SS  2454, 
2461,  2462,  2470,  relating  to  the  apportionment 
of  road  precincts,  the  appointment  of  overseers, 
and  their  duties,  etc.,  designates  any  road  ap- 
portioned to  an  overseer,  so  that  a  road  overseer 
of  a  particular  road  la  properly  called  overseer 
of  a  road  precinct,"  an  indictment  in  the  Code 
form,  alleging  that  defendant,  an  overseer  of  a 
road  precinct,  failed  to  discbarge  his  duties,  is 
sufBcient  under  the  express  provisions  of  sec- 
tions 4923,  5393,  and  is  technically  accurate 
in  designating  the  officer  as  an  overseer  of  a 
road   precinct. 

2.  Sake— Defense. 

where,  on  a  prosecution  of  a  road  overseer 
for  failure  to  perform  his  duty,  the  evidence 
showed  that  he  received  his  commission  in  April 
and  .worked  his  road  In  June,  and  that  the 
apportioner  did  not  furnish  him  with  a  writ- 
ten list  of  hands,  but  at  the  time  of  giving  him 
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his  commiaiion  called  over  a  liat  of  several 
hands  whom  he  could  use  to  work  the  road, 
the  omission  of  the  apportioner  to  furnish  de- 
fendant with  a  list  of  tiie  hands  apportioned  to 
him  was  not  available  aa  a  defense. 

8.   SaXK— IWlDENCE. 

On  a  prosecution  of  a  road  overseer  for 
failure  to  discharge  his  duty,  the  fact  that  the 
roads  were  in  a  tiad  condition  was  immaterial. 

4.  Obivinai.  Law— Evidbncb— Judiciai.  No- 

•     TICE. 

That  the  roads  of  a  county  were  in  a  l>ad 
condition  was  not  a  matter  of  which  the  court 
could  take  notice,  without  proof,  on  a  trial  of 
an  overseer  of  roads  for  failure  to  discharge 
his  duties. 

5.  Same— AxaxniKHTS  or  Ooxtiibei/— Impbofkr 
Abodhknt. 

The  statement  of  the  aoUcitor,  Indorsed  by 
the  court,  on  a  trial  charging  a  road  overseer 
with  failure  to  discharge  his  duties,  that  the 
Jury  knew  that  the  roads  of  the  county  were 
bad,  was  prejudicial  error,  when  the  only  ques- 
tion was  whether  defendant  had  worked  the 
road  within  a  reasonable  time  after  his  appoint- 
ment. 

S.   HlOHWATS— FAILTIBE  OF  OVKBBEEB  TO  Dl8- 

OHABOE   HiB   Dctibs—Pbobecutiokb— Evi- 
dence—Instbuctions. 

Where,  on  the  trial  of  a  road  overseer  for 
failure  to  discharge  the  duties  of  his  ofBce,  the 
evidence  showed  that  he  was  appointed  in  April 
and  worked  his  road  in  June,  the  refusal  to 
charge  that  if  defendant  worked  the  road  within 
a  reasonable  time  he  should  be  acquitted  was 
reversible  error. 

Appeal  ftom  Circuit  Court,  Henry  County ; 
A  H.  Alston,  Judge. 

"Not  officially  reported." 

Ed  Ward  was  convicted  for  falling  to  dis- 
charge his  duty  as  road  overseer,  and  he  ap- 
peals.   Reversed. 

Tbe  evld«ice  showed  tiiat  defendant  re- 
ceived hlB  commission  tbe  latter  part  of  April 
and  worked  his  road  on  the  2d  of  Jnne.  The 
evidence  further  showed  that  the  apportion- 
ers  did  not  furnish  him  with  a  written  list  of 
hands,  but  at  the  time  they  gave  him  his  com- 
mission called  over  the  list  of  six  or  seven 
hands  that  he  could  use  to  work  the  road. 
The  defendant  asked  tbe  affirmative  charge, 
and  also  tbe  following  charge,  both  of  wiiicb 
were  refused  by  the  court  Gltarge  No.  2 
was  as  follows:  "If  the  Jury  believe  from  the 
evidence  that  the  defendant  worked  the  road 
within  a  reasonable  time  after  bis  appoint- 
ment, tbey  should  acquit  tbe  defendant" 

W.  L.  Lee,  for  appellant  Massey  Wilson, 
Atty.  Gen.,  for  tbe  State. 

McCLELLAN,  0.  J.  The  indictment  la  in 
the  Code  form  (Code  1896,  form  75),  charging 
that  "EM  Ward,  an  overseer  of  a  road  pre- 
cinct, failed  to  discbarge  his  duty  aa  such 
overseer,"  etc.  Tbe  term  "road  precinct"  is 
employed,  not  only  in  tbe  form  referred  to, 
but  also  in  tbe  statutes,  to  designate  any 
road,  or  roads,  or  part  of  a  road  apportioned 
to  an  overseer  (Code  1896,  §8  245^  2461,  2462, 
2470);  and  a  road  oyerseer  of  a  particular 
road,  or  roads,  or  part  of  a  road  or  roads  Is 
essentially  tbe  "overseer  of  a  road  precinct" 
and  properly  so  called.  Tbe  Code  form  of  in- 
dictment is  therefore  not  only  sufficient,  un- 


der section  4923  and  5395,  but  1b  tecbnlcally 
accurate  in  designating  tbe  officer  proceeded 
against  as  "an  overseer  of  a  road  precinct" 
Tbe  evidence  adduced  on  tbe  trial  showed  the 
defendant's  appointment  to  be  such  overseer. 
Tbe  suggestion  of  variance  Is  without  merit 

On  tbe  principles  declared  in  Allison  v. 
State,  60  Ala.  54,  we  bold  that  the  omission  of 
the  apportioner  to  furnish  tbe  defendant  with 
a  correct  written  list  of  tbe  hands  appMtloned 
to  Iilm  cannot  be  availed  of  in  defense  of  this 
prosecution  under  tbe  evidence  upon  wbicb 
the  case  was  tried. 

The  fact  that  the  roads  of  Henry  county 
generally  were  in  bad  condition  was  imper- 
tinent In  this  case.  Moreover,  there  was  no 
evidence  adduced  of  tbe  fact ;  and  while  snob 
may  Iiave  been  tbe  fact  and  it  may  have  been 
generally  known  to  tbe  people  of  that  county, 
it  was  not  a  fact  of  common  knowledge,  of 
wbicb  tbe  court  and  Jury  could  take  cogni- 
sance without  proof.  The  statement  of  tbe 
solicitor  to  tbe  Jury  that  "you  know  from 
your  experience  and  observation  that  tbe 
roads  of  your  county  were  In  bad  sliape'' 
was  In  tbe  nature  of  a  statement  of  fact  not 
in  evidence.  Tbe  court  sbould  have  excluded 
It  from  the  Jury's  consideration,  but.  Instead 
of  doing  this,  gave  emphasis  and  Increased 
weight  to  it  by  remarking  in  tbe  bearing  of 
tbe  Jury  tliat  "tbe  solicitor's  remarks  were  of 
common  knowledge."  All  this  was  error, 
and  we  cannot  affirm  that  defendant  was  not 
thereby  prejudiced ;  tbe  evidence  going,  as  it 
did,  to  show  that  tbe  defendant  bad  In  fact 
worked  tbe  road,  and  the  question  being 
whether  be  had  done  so  within  a  reasonable 
time  after  his  appointment 

On  the  issue  Just  referred  to  tbe  defendant 
would  have  been  entitled  to  tbe  second  charge 
requested  by  blm,  bad  it  not  been  asked  along 
with  the  general  charge,  to  wlilch  be  was  not 
entiUed. 

Reversed  and  remanded. 

HARALSON,  DOWDELL,  and  DBNSON, 
JJ.,  ccmcur. 


TISSIER  et  al.  v.  WAILIDS. 
(Supreme  Court  of  Alabama.    April  11,  1906.) 

1.  Fbauoulbnt  Conveyances— Reitedies  of 
Cbeditob— StriT  BT  Single  CBEonoR. 

One  creditor  may  maintain  a  bill  to  set 
aside  a  conveyance  by  the  debtor,  where  it  is 
not  a  general  creditors'  bill,  but  merely  one 
charging  fraud  as  against  complainant 

2.  EqUITT— BlU/— MULTIFABIOUSNESa. 

Where  a  bill  to  set  aside  a  fraudulent  con- 
veyance contained  alternative  averments,  in  con- 
nection with  each  of  which  actual  fraud  by  the 
grantor  and  grantee  was  charged,  the  rdief 
sought  or  prayed  as  to  each  alternative  phase 
being  the  same,  the  bill  was  not  multifarious. 
8.  Fbaxjoitlent  Convstances— Patuiitb  bt 

Gbantee — Reihbubseiient. 

Where  there  is  actual  fraud  on  the  part  of 
both  the  grantee  and  grantor,  the  grantee  is  not 
entitled  to  be  reimbursed  on  account  of  any 
payments  made  by  him  in  the  transaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  |  578.] 
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4.  SaVX  —  RSIIBDIKB  OF  Cbxditobs'  Bux  — 

StrrFicrewcT. 

An  objection  to  a  bill  to  Bet  aside  a  fraud- 
ulent conveyance,  that  the  consideration  might 
have  been  a  past  consideration,  tras  obviated  by 
an  amendment  of  the  bill  in  which  a  secret 
reservatlm  of  benefit  to  the  grantor  waa 
averred. 
B.  Saks— Fraud — Rxsebvatton  of  Berbtit. 

A  conveyance  is  fraudulent  aa  to  creditors 
of  the  grantor,  though  the  benefit  reserved  to 
him  was  great  or  small. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  |  851.] 

Appeal  from  City  Coort  of  Selma;  X  V. 
Mabry,  Jndge. 

"Not  officially  reported." 

Snlt  by  W.  E.  Walles  against  H.  J.  Tls- 
Bler  and  others.  From  a  decree  ovemillnK 
demurrers  to  the  bill,  defendants  appeal. 
Ausrmeo. 

Pettns,  Jerries  &  Partridge,  for  appellants. 
Mallory  &  Mallory,  for  appellee. 

DOWDELL,  J.  This  is  a  bill  by  a  credit- 
or to  set  aside  an  alleged  fraudulent  convey- 
ance of  land  made  by  the  debtor.  Tbe  pres- 
ent appeal  is  prosecuted  from  tbe  decree  of 
the  Judge  of  the  city  court  In  equity  over- 
ruling  the  demorrers  to  the  bill  as  amended. 
Tbe  bill  is  not  In  form  a  general  creditors' 
bill,  but  simply  one  charging  fraud  in  the  ex- 
ecution of  the  conveyance  as  against  this 
particular  creditor,  and  it  is  therefore  Im- 
material whether  there  were  other  creditors 
or  not  The  alleged  fraudulent  deed  Is  made 
a  part  of  the  bill  as  an  exhibit  thereto. 
This  deed  recites  a  moneyed  consideration, 
and  In  addition  a  promise  or  agreement  on 
the  part  of  the  grantee  to  pay  off  and  dis- 
cbarge a  balance  due  on  a  mortgage  given 
by  the  grantor  on  tbe  lands  so  conveyed. 
The  bill  contains  alternative  averments,  In 
connection  with  each  of  which  actual  fraud 
by  the  grantor,  in  which  the  grantee  with 
knowledge  or  notice  participated,  is  charged. 
Tbe  relief  sought  or  prayed  as  to  each  al- 
ternative phase  of  the  bill  is  tbe  same.  This 
is  permissible  in  pleading,  and  the  bill  Is  not 
thereby  rendered  multifarious.  Tbere  is  no 
repugnancy  In  the  alternative  averments,  and 
each  Is  consistent  the  one  with  the  other. 
Faulk  V.  Calloway,  128  Ala.  825,  26  South. 
504;  Trass  v.  Miller,  116  Ala.  494,  22  South. 
863:  Steiner  v.  King,  118  Ala.  546,  24  South. 
35;  Mayfleld's  Dig.  vol.  8,  p.  287,  {  2064. 

The  bill  avers  actual  fraud  on  the  part  of 
the  respondent  Callen,  participated  in  by 
the  respondent  Tlssier,  and  in  so  doing  avera 
actual  fraud  on  the  part  of  each.  This  being 
true,  the  respondent  Tlasler  would  not  be 
entitled  to  reimbursement  on  account  of  the 
assumption  of  payment  of  the  balance  due 
on  the  mortgage  debt  of  tbe  respondent  Cal- 
len. Pritchett  V.  Jones,  87  Ala.  317,  6  South. 
75;  Gordon  v.  Tweedy,  71  Ala.  202;  Caldwell 
V.  King,  76  Ala.  149;  Moore  v.  Tarlton,  8  Ala. 
444.  37  Am.  Dec.  701. 

Some  ot  the  demurrers  are  based  on  the 
proposition  that  the  consideration  for  the 


deed  may  have  been  a  past  consideration. 
This  objection  was  obviated  by  the  amend- 
ment of  the  bill,  in  which  was  averred  a 
secret  reservation  of  a  benefit  to  the  grantor. 
Birmingham  Co.  v.  Roden,  110  Ala.  516,  18 
South.  135;  Stephens  v.  Regensteln,  89  Ala. 
661,  8  South.  68,  18  Am.  St  Rep.  156;  Francis 
V.  Page,  97  Ala.  379, 11  Bontb.  736 ;  Proskaner 
V.  Bank,  77  Ala.  267.  Whether  the  benefit 
reserved  was  great  or  small  is  of  no  con- 
sequence, since  tbe  reservation  of  any  benefit 
would  be  a  fraud  as  to  a  creditor.  Bir- 
mingham Co.  V.  Roden,  supra. 

We  do  not  understand  the  averments  of 
the  bill  with  respect  to  inadequacy  of  con- 
sideration being  made  as  separate  and  In- 
dependent grounds  for  relief,  but  as  badges 
of  fraud  In  connection  wltb  other  charges 
of  fraud.  The  bill,  we  think,  as  amended, 
was  unobjectionable,  and  not  open  to  the 
demurrers. 

The  decree  of  tbe  dty  court  will  be  affirmed. 

McCLELLAN,  C.  J.,  and  HARALSON  and 
DBNSON.  JJ..  concnr. 


HELTON  ▼.  FT.  GAINES  OIL  &  GUANO 
CO. 

(Supreme  Court  of  Alabama.    April  18,  1905.) 

1.  FoBciBLK  Entbt  and   Dctairks— SU7BB- 
SEDEAs— Bonds. 

Where  an  appeal  bond  executed  by  the  de- 
fendant in  a  forcible  entry  and  detainer  pro- 
ceeding before  a  Justice  of  the  peace  waa  not 
given  In  any  specific  amount  or  penalty,  and 
stipulated  that  the  obligors  became  security  for 
the  costs  of  the  appeal  and  that  they  promised 
and  agreed  to  pay  and  abide  by  such  Jnd^ent 
aa  might  be  roidered  by  the  circuit  court  m  the 
case,  such  bond  was  a  mwe  bond  for  costs,  and 
not  a  supersedeas,  within  Code  1896,  g  2145, 

Srovldlng  that  in  cases  of  forcible  enti?  and 
Btalner  an  appeal  bond  does  not  prevent  the 
issue  of  writ  of  restitution  unless  defendant 
executes  a  bond  in  a  sum  of  twice  the  yearly 
value  of  the  rent  of  the  premiaea,  with  con- 
dition to  pay  plaintiff  all  such  damages  as  he 
may  sustain  by  the  prosecution  of  the  appeal. 

2.  Sams— CoicPiJiiNT— Damaobs. 

A  complaint  for  forcible  entry  and  detainer 
in  the  form  prescribed  by  Code  1896,  p.  948, 
form  28,  need  not  contain  an  averment  or  claim 
for  damages. 

3.  Same— AppeaI/— SnpEBSEDBAS— Damaoks. 

Code  1896,  {  2146,  provides  that  in  forcible 
entry  and  detainer  tbe  judgment,  if  against  the 
appellant,  must  be  rendered  in  the  appellate 
court  against  him  and  his  sureties  on  the  ap- 
peal or  certiorari  bond,  including  the -costs  in 
the  inferior  and  appellate  courts,  and  if  the  ap- 
peal or  certiorari  Is  sued  out  by  the  defendant, 
and  a  supersedeas  bond  is  executed,  a  writ  of 
restitution  must  be  awarded,  and  on  motion  of 
plaintiff  Judgment  must  also  be  rendered  against 
defendant  and  his  sureties  for  the  value  of  the 
rent  of  the  premises  pending  appeal.  Beld  that, 
where  a  supersedeas  Dond  is  executed,  judgment 
against  defendant  for  renta  pending  appeal  by 
him  from  an  adverse  decree,  which  is  affirmed, 
may  be  rendered  on  plaintiff's  motion,  though 
there  is  no  claim  for  damages  in  Uie  com- 
plaint 

4.  Appeal— Pbebuhptiohs. 

Where  a  Judgment  in  forcible  entry  and 
detainer  proceedings,  appealed  from,  recited 
that  defendant  appealed  from  a  Justice's  Judg- 
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mcnt  and  executed  a  supersedeas  bond,  and 
showed  on  its  face  that  the  judg:ment  rendered 
on  such  bond  was  for  the  value  of  the  rents 
pending  appeal  and  was  rendered  on  plaintiffs 
motion,  it  will  be  presumed,  on  a  further  ap- 
peal from  such  Ju^ment,  in  the  absence  of 
anything  to  the  contrary  appearing  on  the  face 
of  the  proceedings,  that  a  sniwrsedeas  bond 
was  executed. 

5.  Forcible  Entby  and  Detainbb— Sopeb- 
BEDEAS—JuDQifcnT— Requisites. 

A  judgment  on  a  supersedeas  bond  in  for- 
cible entry  and  detainer  proceedings,  failing  to 
set  out  the  names  of  the  sureties  on  the  bond 
against  whom  judgment  was  roidered,  while 
informal,  was  not  fatally  defective,  provided  a 
reference  to  the  bond  would  make  certain  the 
names  of  the  sureties  against  whom  the  judg- 
ment was  rendered. 

Appeal  from  Circuit  Court,  Henry  County ; 
A.  H.  Alston,  Judge. 

"Not  offlclally  reported." 

Action  by  the  Ft.  Gaines  Oil  &  Ouano  Com- 
pany against  M.  W.  Helton.  From  a  Judg- 
ment in  favor  of  plaintiff,  on  appeal  from  a 
justice's  judgment  In  plaintiff's  favor,  de- 
fendant appeals.    Affirmed. 

P.  A.  McDanlel,  for  appellant  W.  O.  Long, 
for  appellee. 

DENSON,  J.  This  was  an  action  of  forci- 
ble entry  and  detainer,  brought  before  a  jus- 
tice of  tbe  peace  by  the  Ft  Oalnes  Oil  ft 
Guano  Company  against  M.  W.  Helton.  Tbe 
justice  gave  judgment  against  tbe  defend- 
ant, Helton,  for  possession  of  a  part  of  tbe 
lands  sued  for.  From  the  judgment  rendered 
by  the  justice,  Helton  prosecuted  an  appeal 
to  the  circuit  court  The  record  shows  that 
an  appeal  bond  was  executed  by  M.  W.  Hel- 
ton, the  defendant,  with  J.  H.  Glssendaner 
and  3.  W.  Helton,  Jr.,  as  sureties.  This  bond 
was  not  given  In  any  specific  amount  or  pen- 
alty, and  stipulates  that  the  obligors  became 
security  for  the  costs  of  the  appeal  and  that 
they  promise  and  agree  to  pay  and  abide  by 
such  judgment  as  may  be  rendered  by  tbe 
circuit  court  In  tbe  cause.  It  Is  obvious  that 
this  bond  is  not  a  supersedeas  bond,  within 
the  meaning  of  section  2146  of  the  Code  of 
1896,  and  creates  no  statutory  liability  upon 
the  obligors  beyond  payment  of  the  costs  of 
the  suit 

There  Is  no  bill  of  exceptions  In  tbe  case ; 
hence  none  of  the  proceedings  bad  on  tbe 
trial  are  recited,  other  than  as  shown  by  the 
judgment  entry.  The  Jury  rendered  a  ver- 
dict for 'the  plaintiff  In  tbe  following  lan- 
guage, namely:  "We,  the  jury,  find  for  the 
plaintiff  for  tbe  lands  sued  for  and  assess  the 
value  of  the  rent  of  tbe  premises  at  1100.00." 
The  court  rendered  judgment  on  the  verdict, 
to  the  effect  that  the  defendant  should  re- 
store the  lands  mentioned  In  the  complaint 
(describing  them)  to  the  possession  of  tbe 
plaintiff,  and  that  the  plaintiff  recover  of  tbe 
defendant  and  his  sureties  on  bis  appeal 
bond,  J.  H.  Glssendaner,  and  J.  W.  Helton, 
Jr.,  tbe  costs  of  tbe  suit  In  the  Justice  court 
and  the  circuit  court  The  Judgment  entry 
then  proceeds  as  follows:    "And  it  further 


ai^)earlng  that  the  defendant  took  the  ap- 
peal from  justice  court  and  executed,  payable 
to  plaintiff,  a  supersedeas  bond,  it  Is  on  mo- 
tion of  plaintiff  ordered  and  adjudged  that 
the  plaintiff  recover  of  defendant  and  the 
sureties  on  said  supersedeas  bond  tbe  sum  of 
$100.00  for  the  value  of  the  rent  of  the  prem- 
ises pending  the  appeal." 

The  appellant  Insists  here  that  the  court 
erred  In  receiving  the  verdict  of  tbe  Jury. 
The  Insistence  is  put  upon  the  theory  tbat 
the  verdict  Is  not  supported  by  the  pleadings 
In  the  case,  in  that  there  was  no  claim  for 
damages  claimed  In  tbe  complaint  Tbe 
amended  complaint  seems  to  have  be«i  drawn 
In  substantial  conformity  with  the  fbnn  laid 
down  In  the  Code  for  forcible  entry  and  de- 
tainer. Form  28,  p.  948,  Code  1896.  It  is 
true  that  no  averment  or  claim  for  damages 
Is  set  out  in  the  amended  complaint ;  neither 
is  such  averment  or  claim  contained  in  the 
Code  form,  therefore  not  required  by  it  Sec- 
tion 2146  of  tbe  Code  of  1896  U  In  the  follow- 
ing language,  to  wit:  "In  cases  of  fordble- 
oitry  and  unlawful  detainer,  the  judgment 
If  against  the  appellant,  must  be  rendered  In 
the  appellate  court  against  him  and  tlte 
sureties  on  tbe  appeal  or  certiorari  bond.  In- 
cluding the  costs  in  the  inferior  and  appellate 
courts;  and  If  the  appeal  or  certiorari  was 
sued  out  by  the  defendant  and  a  supersedeas 
bond  was  executed,  a  writ  of  restitution  must 
be  awarded,  and,  on  motion  of  the  plaintiff. 
Judgment  must  also  be  rendered  against  the 
defendant  and  the  sureties  on  his  supersedeas- 
bond  for  the  value  of  the  rent  of  the  prem- 
ises pending  the  appeal."  It  Is  manifest 
from  the  reading  of  tbe  statute  tbat  tbe 
Judgment  for  the  value  of  tbe  rents  pending 
the  appeal  provided  for  by  tbe  statute  does 
not  depend  upon  any  averment  or  claim  for 
damages  In  the  complaint  Indeed,  the  stat- 
ute "has  no  reference  to  any  cause  of  action, 
or  of  complaint,  which  existed  at  the  incep- 
tion of  tbe  proceedings  before  the  Justice:" 
Lykes  v.  Schwarz,  91  Ala.  461,  8  South.  71 ; 
Glddens  v.  Boiling,  92  Ala.  586,  9  South. 
274.  While  tbe  rendition  of  the  Judgment 
for  the  value  of  rents  pending  the  appeal 
does  not  depend  upon  any  claim  being  laid 
In  the  complaint  for  such  damages,  yet  it 
does  depend  upon  tbe  execution  and  existence 
of  a  supersedeas  bond  and  a  motion  by  the 
plaintiff  that  such  Judgment  should  be  ren- 
d^ed.  But  the  statute  does  not  require  that 
tbe  motion  should  be  made  in  writing.  It  is 
sufficient  that  the  Judgment  entry  recites 
that  It  was  made. 

We  have  seen  tbat  tbe  Judgment  entry  re- 
cites that  the  defendant  appealed  from  the 
justice's  Judgment  and  executed  a  super- 
sedeas bond.  It  further  shows  on  Its  face 
that  the  Judgment  rendered  for  $100  against 
the  defendant  and  the  sureties  on  the  super- 
sedeas bond  for  the  value  of  the  rents  pend- 
ing the  appeal  was  rendered  on  motion  of  tbe 
plaintiff.  Nothing  to  tbe  contrary  BiH>earing 
on  the  face  of  the  proceedings,  every  pre- 
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samptlon  of  the  correctnen  of  the  trial 
court's  mllng  moat  be  indulged  on  appeal. 
Under  the  foreKolng  principles  we  most  pre- 
sume, If  necessary,  in  support  of  the  Judg- 
ment, that  a  supersedeas  bond  was  executed. 
Prestwood  t.  Tillls,  96  Ala.  181,  11  South. 
283 ;  2  Mayfleld's  Dig.  p.  180,  H  S2,  88,  84.  It 
would  seem  that  this  presumption  is  support- 
ed by  the  fact  that  no  motion  was  made  in 
the  circuit  court  to  reject  the  verdict  or  set 
It  aside,  or  to  prevent  Judgment  from  being 
rendered  upon  It,  nor  to  set  aside  the  Judg- 
ment after  the  same  was  rendered.  Code 
1896,  {  3833;  Smith  t.  Dick,  95  Ala.  811. 
10  South.  845. 

The  Judgment  la  Informal  in  not  setting  out 
the  names  of  the  sureties  on  the  supersedeas 
bond  against  whom  recovery  was  adjudged; 
but  this  does  not  render  it  InefTectnal,  pro- 
vided a  reference  to  the  proceedings  in  the 
case,  to  wit,  the  supersedeas  bond  in  this 
instance,  will  make  certain  the  names  of  the 
sureties  on  the 'supersedeas  bond,  and  there- 
fore the  names  of  the  parties  against  whom 
the  Judgment  must  run.  Freeman  on  Judg- 
ments (3d  Bd.)  {  60a ;  Collins  v.  Byslop,  11 
Ala.  508 ;  Smith  v.  Redus,  9  Ala.  99,  44  Am. 
Dec:  429.  We  here  remark  that  the  appeal 
bond  above  referred  to  cannot  be  consulted  in 
this  connection. 

There  Is  no  error  in  the  record  prejudicial 
to  the  appellant,  and  the  Judgment  of  the 
circuit  court  Is  affirmed. 

Aflbmed. 

McCLEUiAN,  C.  J.,  and  HARALSON  and 
DOWDBLL,  JJ.,  concur. 


ORAT  V.  LINDSEY,  Clerk  of  Circuit  Court 
(Supreme  Court  of  Alabama.    April  11,  1905.) 

M  AWD  AMTTB— ISBUANOB— PUTIMTY . 

Where,  on  a  petition  for  mandamus  to  com- 
pel the  clerk  to  deliver  to  petitioner  the  testi- 
mony of  witnesses  taken  at  a  preliminary  ex- 
amination in  certain  cases  wblcn  bad  been  filed 
in  such  clerk's  office,  he  answered  that  he  had 
delivered  the  papers  to  the  solicitor  of  the  cir- 
cuit for  use  before  the  grand  jni7  then  in  ses- 
sion, and  that  he  had  made  diligent  inquiry 
and  search,  and  could  not  find  such  papers,  and 
that  it  was  unpossible  for  him  to  make  a  copy 
thereof,  the  writ  was  properly  denied. 

Appeal  from  Circuit  Court,  Choctaw  Coun- 
ty; John  C.  Anderson,  Judge. 

"Not  officially  reported." 

Petition  by  O.  L.  Gray  agafatst  W.  H.  Llnd- 
sey,  as  clerk  of  the  Choctaw  circuit  court 
From  an  order  denying  the  writ,  petitioner 
appeals.    Affirmed. 

George  W.  Taylor,  for  appellant  Elmore 
A  Harrison,  for  appellee. 

DOWDBLL,  J.  This  is  a  petition  for  a 
writ  of  mandamus,  addressed  to  the  Judge  of 
the  First  Judicial  circuit,  praying  that  the 
respondent  be  compelled  to  deliver  to 
petitioner  the  testimony  of  witnesses  taken 
down  In  writing  In  a  preliminary  ezamlna* 


tion  In  certain  criminal  cases  which  had  been 
filed  In  the  office  of  the  respondent  as  derk 
of  the  circuit  court  The  heairlng  was  had 
on  the  petition  and  the  sworn  answer  of  the 
respondent,  and  the  petition  was  denied. 
The  answer  of  the  respondent  shows  that  the 
papers  In  question  were  delivered  by  him, 
as  It  was  his  duty  to  do  under  the  law,  to  the 
solicitor  <rf  the  circuit  for  use  before  the 
grand  Jury  of  the  county  then  In  session; 
that  since  such  delivery  to  the  solicitor  of 
such  papers  he  had  not  had  the  same  In  bis 
custody,  and  had  been  unable  by  diligent 
effort  to  get  them  from  the  solicitor,  or  by 
diligent  inquiry  and  search  to  find  the  same; 
that  he  was,  in  view  of  these  facts,  unable  to 
comply  with  the  request  on  demand  of  the 
petitioner.  The  imiMssibility  of  the  respond- 
ents making  a  copy  of  the  papers  Is  also 
shown  by  the  answer. 

A  writ  of  mandamus  will  not  issue,  where 
it  is  shown  that  its  issuance  would  prove 
futile.  Ex  parte  Shandies,  66  Ala.  134;  Ez 
parte  Du  Bose,  64  Ala.  278.  Conceding  the 
facts  to  be  as  stated  in  the  sworn  answer, 
and  there  Is  nothing  contrary,  the  granting 
of  a  peremptory  writ  as  prayed  for,  would 
have  been  to  no  purpose.  There  was  no  er- 
ror In  denying  the  petition.  A  demurrer 
was  Interposed  to  the  answer;  but,  as  the 
record  contains  no  sufficient  Judgment  on  it, 
we  do  not  consider  it  We  are  not  to  be 
understood.  In  what  we  have  said  above, 
as  holding  that  a  petition  for  mandamus  Is 
the  proper  remedy  In  this  case.  See  South- 
em  R.  R.  Co.  V.  Walker  &  Hinge,  182  Ala. 
62,  81  South.  487. 

The  Judgment  appealed  from  Is  affirmed. 

McCLELLAN,  O.  J.,  and  HARALSON  and 
DBNSON,  JJ.,  concur. 


BREWER  V.  STATE. 
(Supreme  Court  of  Alabama.    April  18,  1906.) 

Cbiminal    Law  —  Unauthobized    Tkbu    or 

CouBT— Conviction— Reversal. 

Where  defendant  was  convicted  on  an  in- 
dictment returned  Into  the  circuit  court  at  a 
term  held  under  the  Lusk  act  thereafter  held 
unconstitutional,  and  at  a  time  not  authorized 
by  any  valid  statute,  the  conviction  could  not  be 
sustained. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Crhninal  Law,  |  lia»4.] 

Appeal  from  Lawrence  (Toonty  Court;  J.  0. 
Kumpe,  Judge. 

"Not  offlcUUy  r^wrted." 

James  Brewer  was  convicted  of  an  offense, 
and  he  appeals.    Reversed. 

G.  'O.  Chenault,  for  appellant  Ifassey 
Wilson,  Atty.   Oen.,  for  the  State. 

McCLELLAN,  O.  J.  The  bidlctment  upon 
which  appellant  was  tried  and  convicted  was 
returned  into  the  circuit  court  at  a  term  held 
under  the  provisions  of  the  so-called  Lusk 
act,  at  a  time  not  authorized  by  any  valid 
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statute.    There  conid  be  no  valid  conviction 
under  such  a  presentment,  and  the  judgment 
must  be  reversed. 
The  cause  will  be  remanded. 

HARALSON,  TTSON,  DOWDKLL,  SIMP- 
SON, ANDERSON,  and  DBNSON.  JJ^  concnr. 


LEWIS   V.    STATE. 
(Supreme  Court  of  Alabama.    April  18,  1905.) 

1.  Witnesses  —  Cobbobobatioh  of  Urih- 

PEACHKD   WrTNESS. 

In  a  criminal  case,  testimony  as  to  the  ao- 
count  of  the  transaction  given  by  a  person  ar- 
rested with  defendant  for  complicity  in  the 
offense,  in  a  conversation  had  with  him  after 
the  arrest,  was  inadmissible,  where  the  person 
with  whom  the  conversation  was  had  was  pres- 
ent In  court,  and  defendant  also  proposed  to 
examine  him  personally  about  the  transaction. 

2.  Sake. 

Testimony  of  a  witness  as  to  what  he  testi- 
fied to  on  the  trial  of  one  arrested  with  defend- 
ant for  complicity  in  the  offense  was  properly 
excluded. 
8.  RoBBEBT— Evidence— SOFFioiENOT. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  robbery. 

Appeal  from  City  Court  of  Montgomery; 
Wm.  H.  Thomas,  Judge. 

"Not  offlcially  reported." 

Sam  Lewis  was  convicted  of  robbery,  and 
appeals.    Affirmed. 

Lewis  was  Indicted  for  robbery  by  taking 
a  pistol  from  one  Alex  Feldor  of  the  value 
of  |10.  Felder  testified  substantially:  In 
July,  1903,  witness  left  work  at  6  SO  p.  m. 
and  came  to  Venable's  store.  There  were 
present  there  Claud  Hurst,  Luke  Toles,  Sam 
Lewis,  and  Jim  Murray.  Sam  Lewis  ask- 
ed witness  to  shoot  craps,  and  witness  declin- 
ed. Later  witness  came  Into  Richard  Pettus* 
store  in  West  End,  and  bought  a  bottle  of 
whisky,  and  bad  his  pistol  in  bis  hand;  and 
Sam  Lewis  and  Luke  Toles  were  inside  of 
the  store,  and  these  parties  came  up  behind 
him,  and  grabbed  him  one  on  each  side,  and 
shoved  him  out  onto  the  sidewalk;  and 
when  witness  reached  the  sidewalk  In  front 
of  the  store  Claud  Hurst  told  him  to  turn 
his  pistol  loose,  and  when  be  didn't  do  It 
Claud  Hurst  stepped  from  behind  tbe  tele- 
phone post  and  shot.blm  In  the  leg.  Then 
Iiuke  Toles  grabbed  tbe  pistol  out  of  his  hand, 
and  witness  turned  his  pistol  loose  after  be 
was  shot,  and  Toles  took  and  carried  It  away. 
As  witness  was  falling,  Jim  Murray  took  from 
witness  $5  In  money  while  witness  was  being 
held  by  Sam  Lewis.  All  this  occurred  after 
he  bad  been  shot  by  Olaud  Hurst.    Witness 


did  not  go  before  tbe  grand  Jury.  There  was 
evidence  tending  to  show  that  Luke  Toles 
gave  the  pistol  to  MatUe  Parks,  and  she  gave 
It  to  the  deputy  sheriff.  This  happened 
about  a  week  after  tbe  robbery.  It  was 
shown  that  tbe  pistol  was  the  property  of 
Alex  Felder.  Two  police  officers  testified 
that  they  ■were  Just  across  the  street  when 
tbe  shot  was  fired  In  front  of  Pettus'  store: 
that  they  saw  Sam  Lewis  run  off,  and  ran 
after  him,  but  lost  him  to  the  darkness: 
that  th^  went  on  back  to  the  store,  and 
found  Sam  Lewis  there,  and  arrested  him; 
that  they  knew  Sam  Lewis  before  the  shoot- 
ing; that  when  he  ran  off  be  was  dres-sed 
in  overalls,  and  when  he  came  ba<^  about 
20  minutes  afterwards,  he  bad  changed  his 
clothing.  Tbe  defendant  then  Introdaced  Nat 
Waller,  who  testified  that  he  had  a  conver- 
sation, after  Hurst,  Toles,  and  Lewis  Iiad 
been  arrested,  with  Lewis  and  Toles  about 
the  case.  He  was  asked  by  t|ie  defendant  to 
give  Toles'  account  of  the  transaction.  The 
stateobjected  to  the  question  and  the  testimony 
called  for  upon  tlie  grounds  that  Luke  Toles 
was  present  In  court  and  that  the  testimony 
of  the  witness  Waller  could  not  be  pK-mitted 
to  bolster  Toles'  testimony.  If  It  was  proposed 
to  examine  Toles.  Defendant  stated  that  he 
did  propose  to  examine  Toles  about  the  trans- 
action, and  tbe  court  sustained  the  objection 
of  the  state.  Toles  was  then  introduced  and 
asked  to  state  his  testimony  In  the  case 
against  Claud  Hurst  The  state  objected 
to  the  question,  the  court  sustained  the  ol^ec- 
tlou,  and  defendant  excepted.  There  was 
other  testimony,  but  this  Is  all  that  is  mate- 
rial. The  defendant  asked  the  following 
charge,  which  was  refused.  "The  court 
charges  the  Jury  that,  if  they  believe  tlie 
evidence,  they  cannot  convict  the  defendant  of 
robbery." 

Hugh  Nelson,  for  appellant.    Massey  Wil- 
son, Atty.  Gen.,  for  the  State. 

ANDERSON,  J.    There  was  no  abuse  of 
discretion  on  the  part  of  the  trial  court  in 

putting  the  defendant  on  trial  without  the 
showing  for  the  witness  Pettus.  Nor  was 
tbe  defendant  deprived  of  his  oonsdtntlonal 
right  for  the  procurement  of  his  witnesses. 
The  ruling  of  tbe  court  upon  the  evidence,  and 
In  refusing  the  affirmative  charge  requested 
by  the  defendant,  was  free  from  error. 
Affirmed. 


McCLELLAN,     C.    J., 
SIMPSON,  33.,  concur. 


and    TYSON    and 
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STATE  ex  rel.   MOODIBet  aL  ▼.  BRYAN 

et  al. 

(Supreme  Court  of  Florida.    Dec.  19,  1906.) 

1.  States— Statx  Boabd  or  Contbol— Tkbk 
OF  OfFICB— Vacancixs. 

The  duties  to  be  performed  by  the  state 
board  of  control,  established  by  chapter  5384 
of  the  Laws  of  1905,  are  important  and  es- 
sentially governmental  in  character.  The  office 
is  continuous  and  permanent,  and  remains  to 
be  filled,  though  the  incumbents  may  die  or  re- 
sign. 

2.  Quo  Wabbarto— Tnxx  to  Ofhob— Who 

MAT  BBINO — PBOOXDtTBX. 

The  Attorney  General  is  the  proper  officer 
to  file  an  information  in  the  nature  of  a  quo 
warranto  against  a  person  holding  a  public 
office,  to  inquire  into  his  title  to  the  same.  It 
is  a  power  Incident  to  the  Attorney  General's 
office.  Upon  the  filing  of  the  information  the 
writ  issues  upon  his  demand,  as  in  ordinary 
actions  of  debt  by  the  state  against  its  debtors, 
and  in  a  case  of  this  character  the  court  has 
no  authority  to  grant  or  withhold  leave  to  file 
the  information. 

(Ed.  Note. — For  cases  in  point,  see  toU  41, 
Cent  Dig.  Quo  Warranto,  {{  34,  40.] 

8.  SAMX— DUTIEfi  07  Attobnby  Oenebai.. 

Upon  the  Attorney  Qeneral  rests  the  re- 
sponsibility for  the  filing  of  an  information  in 
the  nature  of  a  quo  warranto  against  a  person 
holding  a  public  office,  to  inquire  into  bis  Utle  to 
the  same,  as  well  as  for  its  form,  nature,  and 
-contents,  including  all  of  its  allegations;  and 
this  authority  and  responsibility  so  vested  in 
the  Attorney  General  cannot  be  delegated  by 
bim  to  any  person  or  persons,  or  even  cast  upon 
tlie  court. 
-4.  SaMB— IRFOBUATION— SuniCIENCT. 

The  proper  practice  in  a  proceeding  in  the 
nature  of  a  quo  warranto  to  inquire  into  the 
title  of  one  to  a  public  office  is  to  institute  the 
proceeding  in  the  name  of  the  state,  upon  the 
relation  of  the  Attorney  Qeneral,  and  the  men- 
tion of  relators  in  the  information  other  than 
the  Attorney  General,  where  tibe  proceeding  is 
instituted  b^  the  Attorney  General,  is  mere  sur- 
plusage, which  In  no  wsy  affects  the  validity  of 
the  information  of  the  absolute  control  of  the 
case  by  the  Attorney  General. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Quo  Warranto,  {  49.] 

6.   CONSTITUTIONAI,  Law— Detebuination  OF 

Questions. 

In  passing  upon  the  constitutionality  of 
statutes  generally,  no  matter  from  what  stand- 
point the  assault  thereon  may  be  made,  it  Is 
a  well-settled  and  cardinal  rule  that  nothing 
but  a  clear  violation  of  the  Constitution  win 
justify  the  courts  in  overruling  the  legislative 
will ;  aiid  where  there  is  reasonable  doubt  as  to 
the  constitutionality  of  an  act  it  must  be  re- 
solved in  favor  of  the  act 

[Bd.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {  46.] 

flL  Colleges   and   Univebsities  —   Public 
Lands  —  Gbant  fbom  United  States  — 

AOBICULTUBAL   SCHOOLS   —  OBLIQATION    OF 

Contbacts. 

Chapter  5384  of  the  Laws  of  1905  does  not 
conflict  with  Act  Cong.  July  2,  1862,  c  130, 
12  Stat.  503,  which  donated  lands  for  "the  en- 
dowment, support  and  maintenance  of  at  least 
one  college  where  the  leading  object  shall  be, 
without  excluding  other  scientific  and  classical 
studies,  and  including  military  tactics,  to  teach 
such  branches  of  learning  as  are  related  to 
agriculture  and  the  mechanic  arts,  in  such  man- 
ner as  the  L^islature  of  the  states  may  pre- 
scribe, in  order  to  promote  the  liberal  and  prac- 
tlcal  education  of  the  industrial  classes  in  tha 

89  SO.— 69 


several  pursuits  and  professions  in  life,"  or  im- 
pair the  obligation  of  the  contract  made  by  this 
state  in  enacting  chapter  1766,  p.  45,  of  the 
Laws  of  1870,  and  the  acts  amendatory  thereof, 
whereby  the  state  accepted  the  conditions  and 
benefits  of  the  grant  contained  in  said  act  of 
Congress ;  the  Legislature  being  expressly  au- 
thorized by  the  act  of  Congress  to  prescribe  the 
manner  in  which  "such  branches  of  learning  as 
are  related  to  agriculture  and  the  meclianic 
arts"  shall  be  taught 

7.  Save— Gbant  fob  Usa  of  Collxobs— Leg- 
islative Contbol  of  Fund — State  Uni- 
vebsitt— Admissions — Qualifications. 

The  Legislature  has  the  power  to  prescribe 
what  college  or  colleges  shall  be  the  recipient  or 
recipients  of  the  interest  on  the  fund  derived 
from  the  sale  of  lands  donated  in  Act  Cong.  July 
2,  18^  c  130, 12  Stat  503,  for  the  maintenance 
of  at  least  one  college  for  instruction  in  agri- 
culture and  mechanic  arts,  or  to  bestow  it  for 
such  purpose  upon  a  univertity  of  the  state,  as 
it  may  elect,  having  also  the  power  to  withdraw 
the  interest  of  this  fund  from  any  institution  of 
learning,  which  has  been  the  recipient  of  it,  and 
found  another  institution,  at  any  time  it  may 
elect  80  to  do,  and  make  it  the  recipient  of  said 
interest  for  such  instruction.  The  Legislature 
also  has  the  discretionary  power  to  provide 
proper  educational  qualifications  for  admission 
to  such  state  college  or  university,  to  api>oint 
trustees  thereof,  subject  to  cliange,  conferring 
such  powers,  not  in  conflict  with  some  consti- 
tutional provision,  upon  them  as  it  may  see  fit, 
or  to  establish  a  state  board  of  control,  as  was 
done  by  chapter  5384  of  the  Laws  of  1005; 
said  trustees  or  said  state  board  of  control  being 
simply  public  agents  to  manage  a  public  prop- 
erty. 

8.  Statutes— Pabxial  Intaliditt. 

Even  if  there  are  unconstitutional  provi- 
sions in  a  statute,  where  such  unconstitutional 
provisions  can  be  separated  from  the  valid  por- 
tions, and  the  legislative  purpose  expressed  in  so 
much  as  is  good  can  be  accomplished  inde- 
pendently of  the  void  part,  and,  considering  the 
entire  act  the  good  and  the  bad  features  are 
not  80  essentially  and  inseparably  connected  in 
substance  or  so  interda>endent  that  it  cannot 
be  said  that  the  Legislature  would  not  have 
passed  the  one  without  enacting  the  other, 
it  is  the  duty  of  the  court  to  give  effect  to  so 
much  as  is  good. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Statutes,  U  58-66.] 

9.  Colleges  and  Univebsities— State  Aobi- 
oultubal  College— Removal. 

The  existence  of  a  contract  is  essential  to 
its  obligation,  and,  if  there  be  no  contract,  there 
is  no  obligation  of  it  to  be  violated.  Even  if 
the  trustees  of  the  Florida  Agricultural  College, 
a  public  institution  of  learning,  made  a  specific 
or  particular  contract  with  the  municipality  of 
Lake  City,  or  with  the  donors  of  certain  lands 
and  money,  for  the  location  of  said  college  at 
Lake  City,  the  Legislature  would  not  be  pre- 
cluded thereby  from  removing  the  college  there- 
from to  some  other  point  in  the  state,  if  in  its 
judgment  it  was  to  the  best  interests  of  the 
state  so  to  do. 

10.  Quo  Wabbanto— When  Lies. 

An  information  in  the  nature  of  a  quo  war- 
ranto, Wm  the  writ  of  mandamus,  never  lies  to 
enforce  the  performance  of  private  contracts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Quo  Warranto,  {  22.] 

11.  CONSTITUTIONAI.  LAW  —  TiXQISLATIVK 
POWEBS— DXLXOATION. 

Chapter  6384  of  the  Laws  of  1905  is  not 
unconstitutional  because  it  authorizes  and  em- 
powers the  state  board  of  education  and  the 
state  board  of  control,  acting  in  joint  session,  to 
determine  the  place  of  location  of  the  University 
of  the  State  of  Florida  and  of  th«  Florida 
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Female  College;  the  power  conferred  npon  said 
boards  not  being  a  delegation  of  legislativ* 
powers. 

12.  COLLEOES  AND  UHIVKBSITIES  —  PUBUO 
IlARDB   —    GeANT    FBOM    CHITKD    STATES    — 

Tbachirg  Miutabt  Tactics. 

Chapter  6384  of  the  Laws  of  1905  is  not 
unconstitutional  or  in  conflict  with  Act  Cong. 
July  2,  1862,  c.  130,  12  Stat.  503,  donating 
to  the  state  a  fund  for  the  establishment  and 
maintenance  of  at  least  one  college  as  therein 
specified,  because  said  chapter  5384  proyides 
that  the  state  board  of  education  and  the  state 
board  of  control  "shall  include  military  tactics, 
if  the  said  joint  boards  deem  the  same  requisite 
and  proper,  as  one  of  the  branches  of  education 
in  the  University  of  the  State  of  Florida. 

13.  States  —  Constitutionai  Law  — State 
BoABD  OP  GoNTBOL  —  Appointment  o» 
Mkmbebs. 

Chapter  5384  of  the  Laws  of  1905  is  not 
violative  of  either  Section  27  of  article  3  or  of 
section  5  of  article  6  of  the  Constitution  by  rea- 
son of  the  fact  that  it  provides  for  the  appoint- 
ment by  the  Governor,  as  members  of  the  state 
board  of  control,  of  "five  citizens  of  this  state, 
one  from  East  Florida,  one  from  South  Florida, 
one  from  West  Florida,  one  from  Middle  Florida 
and  one  from  Middle  South  Florida,  who  shall 
have  been  residents  and  citizens  thereof  for  a 
period  of  at  least  ten  years  prior  to  their  ap- 
pointment," and  because  said  chapter  further 
provides  that  "no  member  of  said  first  board 
shall  be  appointed  from  any  county  in  which 
any  of  the  institutions  named  in  this  act  are  at 
present  located,  and  no  appointment  upon  such 
board  shall  ever  be  made  from  any  county  in 
which  any  institution  created,  established  or 
maintained  by  this  act  is  or  may  hereafter  b« 
located  or  situate." 

14.  Constitdtionai.  Law  —  Detebuination 
OF  Questions. 

Our  state  Constitution  is  a  limitation  upon 
power;  and,  unless  legislation  duly  passed  be 
clearly  contrary  to  some  express  or  implied 
prohibition  contained  in  the  Constitution,  the 
courts  have  no  authority  to  pronounce  it  in- 
valid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  Sg  80,  42,  46.] 

15.  OrFicEBS  —  Appointment  —  Legislative 
Powers. 

The  power  of  the  Legislature  to  pass  laws 
regulating  appointments  to  statutory  offices 
is  absolute,  unless  restrained  by  some  constitu- 
tional provision. 

16.  CONSTITOTIOWAL    LAW— CONSTBTJOTION    01 

Constitution. 

The  principle  of  the  maxim,  "Expressio 
unius  est  exclusio  alterius,"  should  be  appliea 
with  great  caution  to  the  provisions  of  an 
organic  law  relating  to  the  legislative  depart- 
ment. 

17.  States  —  State  Boabd  of  Contboi.  — 
Membebs  Quaxifications. 

The  qualifications  and  exclusions  of  persona 
as  members  of  the  state  board  of  control  men- 
tioned in  chapter  5384  of  the  Laws  of  1905 
relate,  not  to  classes  of  persons,  but  to  place 
and  length  of  residence,  and  such  provisions  do 
not  in  effect  make  the  appointment  to  the  office 
In  question  a  legislative  appointment ;  but,  on 
the  other  band,  in  compliance  with  the  consti- 
tutional provision,  such  appointment  is  re- 
quired to  be  made  by  the  Governor,  whose  dis- 
cretion of  choice  is  not  limited,  except  as  to 
reasonable  and  salutary  requisites  as  to  place 
and  length  of  residence  of  persons  to  be  ap- 
pointed. 

18.  Same— Removal  fbom  Boabd. 

In  the  event  the  Governor  should  wish  to 
remove  one  or  more  of  the  members  of  the  state 
board  of  control  established  by  chapter  5384 
of  the  Laws  of  1905,  it  is  presumed  that  he 


would  do  so  In  the  way  prescribed  by  aectioo 
15  of  article  4  of  the  Constitution. 

19.  Constitutional    Law— Amen  dmkrtb   to 
Constitution— Construction. 

In  constming  an  amendment  to  a  section 
of  the  state  Constitution,  it  is  proper  for  the 
court  to  consider  the  circumstances  which  led 
to  the  adoption  of  the  amendment. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent  Dig.  Constitutional  Law,  H  12,  13.] 

20.  Sake— Pboviso. 

The  office  of  a  proviso  Is,  not  to  enlarge 
or  extend  the  act  or  a  section  of  the  Constitution 
of  which  section  it  is  a  part,  but  rather  to  be 
a  limitation  or  a  restraint  upon  the  language 
which  the  Legislature  or  the  framers  of  the 
Constitution  have  employed.  A  proviso  is  to  be 
construed  strictly,  and  limited  to  objects  fairly 
within  its  terms. 

[Ed.  Note, — For  cases  in  point,  aee  toL  44, 
Cent  Dig.  Statutes,  §  310.] 

21.  Statutes  —  Special  Laws  —  Public 
Schools— Tebm  Df,fined. 

The  term  "public  schools"  is  a  compre- 
hensive one,  and  it  should  not  be  narrowed 
or  restricted  In  its  meaning,  which  frequently 
must  be  ascertained  from  the  context  Some- 
times it  is  used  as  synonymous  with  common 
or  primary  schools.  At  other  times  it  is  used  in 
a  far  more  comprehensive  sense.  As  used  in 
section  25  of  article  8  of  the  Constitution,  as 
amended  under  the  joint  resolution  proposed 
by  the  Legislature  in  1899,  and  adopted  at  the 
general  election  in  1900,  the  term  could  not  be 
construed  to  mean  the  "public  free  schools,"  as 
used  in  section  1  of  article  12  of  the  Constitu- 
tion, but  must  l>e  held  to  refer  to  the  other 
public  institutions  of  learning  existing  in  the 
state  at  the  time  of  the  adoption  of  tiie  joint 
resolution  proposing  the  said  amendment 

22.  Constitutional  Law— OonaTBucnoN  of 
Constitution. 

The  established  rules  of  construction  appli- 
cable to  statutes  also  apply  to  the  construction 
of  Constitutions.  It  is  the  general  rule,  in 
construing  statutes  or  Constituticws,  that  con- 
struction IS  favored  which  gives  effect  to  every 
clause  and  ever]^  part  of  the  statute  or  section 
of  the  Constitution,  thus  producing  a  consistent 
and  harmonious  whole,  and  a  conslrnctioD  which 
would  leave  without  effect  any  part  of  the  lan- 
guage used  should  be  rejected,  if  an  interpreta- 
tion can  be  found  which  will  give  it  effect 
Yet,  however  important  it  is  to  give  significance 
and  effect  to  every  word,  clause,  and  sentence 
in  a  statute  or  section  of  the  Constitution,  less 
regard  is  to  be  paid  to  the  words  used  than  to 
the  policy  which  dictates  the  act  or  section  of 
the  Constitution. 

[Ed.  Note. — For  cases  in  point;  see  voL  10. 
Cent.  Dig.  Constitutional  Law,  {9!  voL  44, 
Cent  Dig.  Statutes,  S  283.] 

23.  Statutes  —  Special  Lbqislatioh— Con- 
stitutional Law. 

The  only  institution  jncorporated  by  chap- 
ter 5384  of  the  Laws  of  1905  is  the  state  board 
of  control,  which  Is  not  an  "educational,  agri- 
cultural, mechanical,  mining,  transportation, 
mercantile  or  useful  company  or  association'' 
having  an  independent  existence  for  private  pur- 
poses, but  is  nothing  more  than  a  subordinate 
public  agency,  established  in  aid  of  a  pnblic 
purpose.  Therefore  the  i>rovi8ions  of  section  25 
of  article  3  of  the  Constitution  as  amended  do 
not  apply  to  this  board,  end  said  chapter  53S4 
does  not  contaip  special  legislation  on  subjects 
forbidden  by  said  section  of  the  Constitution. 

24.  Colleges  and  Univebsities— Constitu- 
tional Pbovisions— State  Boabd  ob  Edu- 

OATION— POWEBS. 

while  constitutional  prohibitions  upon  the 
Legislature  need  not  always  be  express,  but  ma^ 
arise  from  implication,  yet  the  implied  prohi- 
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bition  must  result  from  the-  insertion  of  soma 
ezpreaa  provision,  aa  mere  silence  of  tlie  Consti* 
tution  cannot  b«  constmed  aa  a  proliibition. 
The  rule  ia  tliat  nothing  sliall  be  regarded  as 
prohibited  which  is  not  so  either  expressly  or 
by  fair  and  reaaonable  implication.  There  is 
nothing  in  chapter  5384  of  the  Laws  of  1906 
which  conflicts  with  the  provisions  of  section 
3  of  article  12  of  the  Constitution,  or  in  any  way 
prohibits  or  prevents  the  state  board  of  educa- 
tion from  exercising  "such  supervision  of 
schools  of  higher  grades  as  th«  law  shall  pro- 
vide." 

28.   STATUTBS— COHSTKUCTIOW. 

A  practical  construction  of  a  statute  by 
a  governmental  department,  while  not  of  such 
high  authority  as  a  judicial  interpretation,  is, 
when  not  in  conflict  with  some  provision  of 
the  Constitution  or  the  plain  intent  of  the  act 
in  question,  of  great  persuasive  force,  and  is 
entitled  to  consideration  by  the  courts. 

fL'd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  {  296.] 

26.  ScHoou  AND  School  Dibtbiot»— Nobuai. 
SCHOOUS— Creatiob. 

Chapter  5384  of  the  Laws  of  1905,  in  ex- 
pressly providing  for  a  colored  normal  school, 
and  also  for  a  normal  department  to  the  Uni- 
versity of  the  State  of  E^orida,  and  also  con- 
ferring upon  the  state  board  of  education  and 
the  state  board  of  control,  acting  jointly,  au- 
thority "to  establish  and  maintain  a  normal 
department  for  the  instruction  of  white  female 
teachers  in  the  Horida  Female  College,"  at  any 
time  it  may  be  deemed  necessary,  sufficiently 
complies  with  section  14  of  article  12  of  the 
Constitution. 

27.  STATtmcs— Titles  of  Acts. 

The  purpose  of  the  provision  in  section  16 
of  article  3  of  the  Constitution  requiring  that 
"each  law  enacted  in  the  Iiegislature  shall  em- 
brace but  one  subject  and  matter  properly 
connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title,"  was  to  prevent 
"omnibus  legislation,"  to  prevent  surprise  or 
fraud  upon  the  Legislature  by  means  of  provi- 
sions in  bills  of  which  the  title  gave  no  notice, 
and  which  might,  therefore,  be  overlooked,  and 
carelessly  and  unintentionally  adopted,  and  to 
prevent  what  is  known  as  "hodge-podge  or  log- 
rolling" legislation,  and  to  fairly  apprise  the 
people  of  the  subjects  of  legislation  being 
enacted. 

28.  Sami:. 

While  the  provision  in  section  16  of  arti- 
cle 3  of  the  Constitution  is  mandatory  and  of  as 
much  binding  force  upon  the  Legislature  and 
upon  the  courts  aa  any  other  provision  in  that 
instrument,  and  while  it  is  the  duty  of  the 
courts  to  declare  legislative  enactments  void, 
when  questioned,  that  are  clearly  noncompliant 
with  its  requirements,  still  the  courts,  in  con- 
struing the  acts  of  the  Legislative  branch  of 
the  government,  should  always  apply  a  liberal 
rule,  and  refuse  to  declare  its  acts  void,  except 
in  clear  cases  that  are  free  from  every  reason- 
able doubt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Gent  Dig.  Statutes,  (  118.] 

29.  SAin. 

It  Is  a  sufficient  compliance  with  section  16 
of  article  3  of  the  Constitution  if  the  subject  ia 
expressed  In  the  title  to  the  act;  the  matters 
properly  connected  with  such  subject  not  being 
required  to  be  expressed  in  the  title. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  U  136,  137.] 

30.  Samx. 

If  the  title  to  the  act  fairly  gives  notice  of 
the  sAject  of  the  act,  so  aa  reasonably  to  lead 
to  an  inquiry  into  the  body  of  the  bill  it  ia  all 


that  is  necessary.    The   title  need  not  be  an 
index  to  the  contents  of  the  bill  or  act 

[I<d.  Note. — For  cases  in  point  see  toL  44, 
Cent  Dig.  Statutes,  S  136.] 

31.  Sake. 

The  title  to  an  act  may  be  general,  and  so 
long  as  the  generality  of  the  subject  therein  ex- 
pressed Is  not  employed  as  a  guise  to  conceal 
the  real  object  of  the  law,  or  some  provision 
therein.  It  will  not  be  objectionable.  It  is  also 
true  that  the  title  to  an  act  may  be  so  restrict- 
ive as  to  confine  the  l>ody  of  the  act  to  such 
ptLase  of  the  subject  as  is  indicated  by  the  title. 
[EM.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  {S  136,  137.] 

32.  Sahx. 

The  amplification  of  the  title  to  an  act,  so 
as  to  make  it  expressly  mention  matters  ger- 
mane to  and  properly  connected  with  its  general 
subject,  does  not  vitiate  such  tide  or  subject  it 
to  tlie  criticism  of  expressing  more  than  one 
subject 
83.  Samk— StJFKarLTjOTJS  Matteb. 

Unnecessary  or  superfluous  matter  con- 
tained in  the  title  to  an  act  will  not  vitiate  such 
title  or  subject  It  to  the  criticism  of  having  two 
distinct  or  incongruous  subjects,  provided  such 
unnecessary  or  superfluous  matter  is  not  calcu- 
lated to  mislead  or  deceive,  but  tends  to  call  the 
legislator's  attention  more  fully  to  the  existing 
legislation  to  l>e  affected. 
S4.  Same. 

Tbe  subject  of  an  act  may  be  expressed 
generalljr  in  the  title;  but,  even  if  the  general 
subject  is  not  expressly  named  therein.  If  it 
is  clearly  disclosed  or  may  be  readily  inferred 
or  easilv  spelled  out  from  the  details  expressed 
in  the  title,  it  will  be  sufficient 

[Ed.  Note. — For  cases  In  point,  see  vol.  44, 
Cent  Dig.  Statutes,  U  136,  137.] 

35.  AsTLxnis— Ihstitutk   vob    Bund,    Deaf 

AND  DtniB— CONTBOL. 

The  provisions  in  chapter  5384  of  the  Laws 
of  1905  relating  to  the  Institute  for  the  Blind. 
Deaf  and  Dumb,  and  for  the  "education  and 
industrial  training  of  the  blind,  deaf  and  dumb," 
are  not  violative  either  of  section  1  of  article 
13  or  of  section  17  of  article  4  of  the  Constitu- 
tion, and  such  institute  Is  properly  classed  in 
a  system  with  "schools  of  higher  grades,"  and 
is  subject  to  /such  regulations  as  may  be  pre- 
scribed by  law." 

36.  Constitutional  Law— Judicial  Powkbs 
—Encroachment  on  Leoiblatube. 

Property  which  belongs  to  the  state  may  tie 
dealt  with  and  disposed  of  by  the  Legislature 
without  tbe  aid  of  the  courts.  This  is  a  legis- 
lative prerogative. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  §  129.] 

37.  Colleges  and  Universities  —  Oenbbai. 

MANAOEinNT. 

Chapter  5384  of  the  Laws  of  1905  is  not 
a  revision  of  all  the  statutes  of  the  state  on  the 
subject  of  the  various  schools  and  colleges  of 
the  state  above  the  grade  of  common  free 
schools,  bat  it  is  an  independent  act  covering 
a  general  and  comprehensive  subject 

38.  OoNSTiTunoNAL  Law— Judicial  Powbbb 
— Bncboachmbnt  on  Lxoislatube. 

The  reasonableness  or  justice  of  a  deliber- 
ate act  of  tbe  Legislature,  the  wisdom  or  folly 
thereof,  the  poilcv.or  motives  prompting  it,  so 
long  as  the  act  does  not  contravene  some  por- 
tion of  the  organic  law,  are  all  matters  for 
legislative  consideration,  and  are  not  subject 
to  judicial  control.  The  courts  are  bound  to 
uphold  a  statute,  unless  it  is  clearly  made  to 
appear  beyond  a  reasonable  doubt  that  It  is 
unconstitutional. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {{  46,  129,  131.] 
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In  Banc.  Quo  warranto  by  the  state,  by 
W.  H.  Ellis,  Attorney  General,  upon  the  rela- 
tion of  F.  B.  Moodie  and  others,  against  N. 
P.  Bryan  and  others,  as  the  state  board  of 
control.  Demnrrer  sustained,  and  informa- 
tion quashed. 

Rehearing  denied  January  23, 1906. 

The  Florida  Legislature,  at  its  session  of 
1906,  enacted  the  following  statute: 

"Chapter  5384.— (No.  13.) 

"An  act  to  abolish  the  Florida  Agricultural 
C!ollege,  now  officially  designated  as  the 
University  of  Florida,  located  at  Lake 
City;  the  West  Florida  Seminary,  now 
known  as  the  Florida  State  College,  lo- 
cated at  Tallahassee;  the  White  Normal 
School,  located  at  De  Funiak  Springs; 
the  East  Florida  Seminary,  located  at 
OainesTiUe;  the  South  Florida  College, 
located  at  Bartow;  the  Florida  Agricul- 
tural Institute,  located  in  Osceola  coun- 
ty, and  to  vacate  and  revcrite  their  char- 
ters, powers,  franchises  and  prlvllegea, 
and  to  abolish  their  boards  of  trustees, 
.managers  and  offlcors;  to  declare  their 
assets  and  property  the  property  of  the 
state  of  Florida,  and  to  vest  the  title  to 
same  In  the  state  board  of  education  In 
trust  for  the  purposes  provided  In  this 
act,  to  require  the  conveyance  of  title 
and  the  delivery  of  all  property  and  as- 
sets of  said  abolished  institutions  to  the 
said  state  board  of  education  by  the  trus- 
tees, managers  or  other  persons  having 
the  title,  possession,  custody  or  control 
of  the  assets  of  said  institutions;  requir- 
ing an  accounting  and  reports  therefrom, 
Including  a  statement  of  all  their  lia- 
bilities and  the  auditing  of  the  same; 
providing  for  the  payment  of  the  indebt- 
edness of  said  institutions ;,  revoking  and 
abolishing  all  continuing  appropriations 
made  or  granted  thereto ;  for  the  repeal  of 
sections  278,  279,  280,  281,  282,  283,  284, 
285,  287,  288,  289,  291,  292,  293,  294,  295, 
296,  297,  298  and  299 .  of  the  Revised 
Statutes  of  Florida,  relating  to  the  crea- 
tion and  establishment  of  the  Florida 
Agricultural  College,  Its  organization, 
powers,  rights  and  privileges  and  mat- 
ters pertaining  thereto ;  for  the  repeal  of 
sections  301,  302,  303,  304,  806,  306, 
307,  308.  309,  310,  311,  312,  313,  314, 
315,  316,  317,  318,  319,  320,  821,  322, 
323,  325,  326  and  327  of  the  Revised 
Statutes  of  Florida  relating  to  the  or- 
ganization, creation  and  establishment  of 
the  seminaries  east  and  west  of  the  Su- 
wannee river,  their '  location,  powers, 
rights,  privileges  and  matters  pertaining 
thereto;  the  repeal  of  section  268  of  the 
Revised  Statutes  of  Florida  relating  to 
the  establishment  of  a  white  normal  school 
at  De  Funiak  Springs,  and  providing  for 
the  election  of  a  faculty  therefor;  the 
abolishing  of  the  normal  and  Industrial 


department   created   in   the    St    Fetersr 
burg  Normal  and  Industrial  School  locat- 
ed at  St  Petersburg,  and  the  repealing 
of  chapter  4998  of  the  Laws  of  Florida. 
entitled   'An  act  to  assist  In  the   main- 
taining an  industrial  and  normal  depart- 
ment in  the  St  Petersburg  Normal   and 
Industrial  School;  to  create  scholarships 
therein  and  to  make  appropriations  there- 
for,'  approved  May  31,   1901;  providing 
that  no  further   appropriations   or  state 
aid  shall  be  made  to  the  said  Institatlim, 
the  striking  from  the  name  of  said  in^ 
stltutlon  of  the  words  'Normal   and  In- 
dustrial,'  and   the   relinquishing    to    the 
county  of  Hillsborough  of  all  Interest  pos- 
sessed by  the  state  In  and  to  the  said 
school  or  Its  property  by  reason  of  the 
appropriations    made    and    aid    granted 
thereto;   for  the  amendment  of   section 
269  of  the  Revised  Statutes  of  the  state 
of  Florida  relating  to  the  establishment 
of  a  normal  school  for  colored  teachers, 
and  providing  for  the  election  of  a  facul- 
ty therefor;   the  establlshmeit,   creation 
and    location    of    the    university    of    the 
state  to  be  known  as  the  University  of 
the    State  of   Florida,    and    one    female 
seminary  to  be  known  as  the  Florida  Fe- 
male  College,   and   for   the'  maintenance 
and  support  of  same;  providing  for  the 
change  of  location  of  the  Institute  for 
the  Blind,  Deaf  and  Dumb  now  located 
at   St    Augustine,   and   Its    enlargement, 
maintenance  and  support;  providing  for 
the    maintenance,    support    and    greater 
efficiency  of  the  Colored  Normal   School 
located  at  Tallahassee,  and  for  the  change 
of  location  of  the  same  as  may  be  desired ; 
for  the  creation  of  a  board  of  control  to 
manage  and  control  all  of  said  several  in- 
stitutions created  and  provided  to  be  sup- 
ported and  maintained  by  this  act  and  to 
provide  for  their  appointment,  terms  of 
office,    manner    of    their    succession,    or- 
ganlzatifm,  compensation,  modes  and  man- 
ner  of   payment   and   matters   connected 
therewith;  granting  unto  said  board,  the 
control  and  management  of  said  institu- 
tions and  every  department  thereof,  full 
power  and   authority  to  that  end,   and 
for  the  employment  of   all   instructors, 
teachers,    servants    and    employes;    for 
the  purchase  of  all  property,  furniture, 
paraphernalia  and  matters  for  said  in- 
stitutions and  the  proper  administration 
of  the  same,  and  the  mode  and  mannv 
by  which  the  expense  of  their  operation, 
support  and  maintenance  s^all  be  provid- 
ed and  paid;  making  the  said  board  and 
Its   actions    subject   to   the   control   and 
supervision  of  the  state  board  of  educa- 
tion,  and   providing  for  Joint   meetings 
of  the  same;  creating  the  said  board  of 
control  a  body  corporate  and  prescribing 
its  powers  and  duties ;  appropriating  the 
assets   and   property   of  such   Institution 
so  selected  to  the  location,  establlslimeat, 
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support  and  maintenance  of  the  said  in- 
stitution or  inatitutlong  that  may  be  so 
located;  proTidlng  as  to  ttow  tbe  said 
funds,  assets  and  property  of  the  abolish- 
ed Unlrerslty  of  Florida  shall  be  dispos- 
ed of,  including  the  funds  arising  under 
tbe  Hatch  and  Morrill  acts,  and  as  to  the 
establishment  of  the  experiment  station 
provided  by  the  United  States ;  providing 
for  the  disposition  of  any  endowment  or 
funds  belonging  to  the  said  State  Col- 
lege and  not  tbe  property  of  the  state 
of  Florida  in  case  none  of  said  institu- 
tions created  or  maintained  by  this  act 
shall  be  located  at  Tallahassee,  and  In 
case  one  of  said  institutions  created  by 
this  act  shall  be  located  there,  and  for 
any  necessary  accounting  between  the 
dty  of  Tallahassee  and  the-state  of  Flori- 
da in  regard  thereto;  providing  for  the 
establishment  in  the  University  of  tbe 
State  of  Florida  created  by  this  act  of 
an  agricultural,  Industrial  and  mechanical 
department  and  normal  department  for 
the  Instruction  of  white  teachers,  sum- 
mer schools,  a  classical  and  scientific 
department,  and  such  other  departments 
of  higher  education  as  the  said  boards 
shall  deem  necessary ;  providing  for  the 
design  of  education;  for  the  admission  of 
students;  for  scholarships;  for  rules  and 
r^ulatlons  in  that  regard,  and  as  to 
grades  of  education,  and  the  powers  of 
said  boards  in  regard  thereto;  providing 
for  the  appropriation  of  the  seminary 
Morrill  and  Hatch  funds  and  the  Interest 
thereon  as  required  by  the  acts  of  C<n- 
gress  granting  the  same;  providing  for 
a  settlemoit  with  the  city  of  OainesvlUe 
and  the  town  of  Lake  City  In  case  nei- 
ther of  the  Institutions  created  or  main- 
tained by  this  act  shall  be  located  at 
either  of  said  places  and  for  tbe  refund- 
ing of  donations  made  by  said  places  re- 
spectively to  the  Institutions  formerly 
located  thereat  and  abolished  by  this  act. 
In  case  that  none  of  the  Institutions  are 
located  by  said  boards  at  such  points; 
providing  for  tbe  sale  and  disposal  of 
all  the  assets  by  this  act  not  speciflcally 
appropriated,  and  for  the  creation  of  a 
fund  arising  from  any  surplus  assets 
and  property,  and  the  disposal  of  tbe 
same;  providing  for  an  appropriation  by 
the  state  for  the  purpose  of  aiding  and 
assisting  In  carrying  out  the  provisions 
of  this  act,  and  for  continuing  appropria- 
tion for  the  maintenance  and  support 
of  said  institutions  as  may  be  requisite 
and  necessary  from  time  to  time;  pro- 
viding for  the  auditing  and  approving 
of  all  accounts  In  the  operation,  enlarge- 
ment, maintenance  and  conduct  of  the 
institutions  provided  for  and  maintained 
by  this  act,  and  the  modes  and  manner  of 
their  payment;  providing  as  to  who  shall 
keep  and  have  possession  of  all  funds 
provided  for  under  this  act  and  subse- 


quent acts  in  relation  thereto;  as  to  how 
tbe  same  shall  be  paid  out  and  disposed 
of;  providing  for  the  powers  and  duties 
of  the  board  of  control  In  relation  to  the 
prescribing  of  examinations  and  tbe  forms 
thereof  in  the  public  schools  of  this  state 
and  as  to  admission  therefrom  and  from 
other  institutions  of  learning  into  the  said 
Institutions  created  and  maintained  by 
this  act,  and  the  issuance  of  certificates 
in  regard  to  the  same;  for  the  vesting 
In  the  state  board  of  education  of  -  the 
title  to  all  the  assets  and  property  of 
tbe  Colored  Normal  School  and  the  In- 
stitute for  the  Blind,  Deaf  and  Dumb; 
requiring  the  abolition  of  such  trustees, 
managers  and  officers  and  the  surrender 
of  the  management,  possession  and  control 
of  such  Institutions  and  their  property  to 
the  board  of  control — ^the  vesting  In  said 
board  of  all  powers  now  provided  by  law 
and  this  act  in  regard  thereto ;  the  duties 
of  the  State  Treasurer,  Comptroller,  Su- 
perintendent of  Public  InBtructl(Ki,  state 
board  of  education  and  board  of  control 
In  regard  to  said  Institutions;  to  provide 
for  a  normal  department  and  summer 
school  for  white  te&cben  in  the  Florida 
Female  College  and  a  summer  school  for 
colored  teacbers  In  the  Colored  Normal 
School — whenever  necessary,  and  to  re- 
peal all  laws  In  conflict  with  the  provi- 
sions of  this  act 

"Be  it  enacted  by  the  Legislature  of  the 
state  of  Florida: 

"Section  1.  That  the  several  and  respec- 
tive Institutions  of  learning  and  education 
heretofore  created,  chartered,  fostered  and 
maintained  by  tbls  state,  to-wlt:  The  Flori- 
da Agricultural  Collie,  now  officially  desig- 
nated and  known  as  the  'University  of  Flprl- 
da,'  located  at  Lake  City.  Tbe  West  Florida 
Seminary,  now  designated  and  known  as 
'The  Florida  State  College,'  located  at  Tal- 
lahassee. The  White  Normal  School  located 
at  De  Funlak  Springs.  Tbe  East  Florida 
Seminary,  located  at  Gainesville.  Tbe  South 
Florida  College,  located  at  Bartow;  and  The 
Florida  Agricultural  Institute,  located  In 
Osceola  county  be,  and  each  and  every  of 
them  are  hereby  abolished  and  their  and  each 
and  every  of  their  charters,  franchises, 
powers,  rights  and  privileges  granted  to  or 
possessed  by  them  respectively  are  hereby 
revoked,  vacated  and  abolished. 

"Sec.  2.  That  all  and  singular  all  the  lands, 
tenements  and  hereditaments,  estate  and 
property,  real,  personal  and  mixed  including 
all  bonds,  funds,  moneys  and  Investments, 
and  tbe  rents.  Issues  and  profits  thereof,  had, 
held  or  possessed  by  the  said  InstltutlonB 
named  lu  section  1  of  this  act,  or  any  of  them, 
or  to  which  said  institutions  or  any  of  them 
might  or  could  have,  claim,  or  be  In  any  way 
or  manner  entitled  to  either  in  esse  or  In 
future  and  from  any  source  whatsoever,  be 
and  the  same  are  hereby  declared  forfeit 
and  to  revert  to  tbe  state  of  Florida,  and  upon 
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the  passage  and  aoDtoTal  of  this  act,  to  Test 
absolutely  In  the  state  board  of  education  In 
fee  simple  absolute,  in  trust,  nevertheless, 
for  the  uses  and  purposes  hereinafter  pro- 
vided for  herein. 

"Sec.  8.  That  Immediately  upon  the  pas- 
sage of  this  act,  the  several  and  respective 
trustees,  managers  and  officers  of  the  said 
several  and  respective  institutions  mentioned 
in  section  1  of  this  act,  shall  prepare  and 
make  up  duplicate  accounts  and  inventories 
of  all  the  property,  real,  personal  and  mixed, 
owned,  possessed,  claimed  or  controlled  by 
said  respective  institutions  or  said  officers, 
managers  or  trustees  for  and  on  their  be- 
half showing  in  detail  every  Item  of  asset 
or  liability  of  thie  said  institutions  respec- 
tively, and  if  any  of  said  institutions  shall 
be  Indebted  to  any  person  or  persons,  said 
report  shall  show  In  detail  a  true  and  cor- 
rect statement  of  said  accounts  and  Indebted- 
ness, as  to  when  created,  for  what,  to  whom 
due  and  the  amount  thereof,  and  shall  also 
prepare  and  deliver  with  said  report  dupli- 
cate vouchers  for  the  payment  of  each  sepa- 
rate indebtedness  due  and  properly  certified 
and  approved  by  the  proper  officials,  which 
said  reports,  inventories,  schedules  and  vouch- 
ers from  each  of  the  said  Institutions  shall 
be  made  in  duplicate,  and  each  of  which  shall 
be  certified  to  by  the  president  or  chairman 
of  the  respective  boards  of  trustees  or  mana- 
gers and  sworn  to  by  the  secretary  thereof 
and  under  the  seal  of  the  respective  Institu- 
tions, if  it  or  they  be  provided  with  a  seal, 
one  of  which  duplicate  shall  be  transmitted 
to  and  filed  in  the  office  of  the  Comptroller, 
and  the  other  shall  be  transmitted  to  the  Gov- 
ernor as  president  of  the  state  board  of  edu- 
cation and  the  said  respective  Institutions 
thiy>ugh  their  trustees,  managers  or  other 
officers  or  whosoever  shall  be  vested  with 
the  title  to  or  possessed  of  the  respective  as- 
sets and  property  or  any  part  or  portion 
thereof,  shall  at  once,  by  proper  instruments 
of  writing,  duly  executed  and  acknowledged, 
grant  and  convey,  assign,  transfer,  set  over 
and  deliver  unto  the  state  board  of  educa- 
tion all  the  assets  and  property,  real,  personal 
and  mixed  of  whatsoever  nature  and  kind, 
had,  held,  claimed,  owned  or  possessed  by 
said  institutions  and  each  and  every  of  them 
respectively.  Including  all  of  the  books, 
papers,  vouchers  and  records  kept  or  possess- 
ed by  them  and  each  and  every  of  them. 

"Sec.  4.  That  all  continuing  appropriations 
heretofore  made  to  said  institutions  mention- 
ed in  section  1  of  this  act,  or  any  of  them, 
are  hereby  revoked. 

"Sec.  5.  That  the  State  Auditor  shall,  as 
soon  as  practicable  after  such  Inventories, 
schedules,  accounts  and  vouchers  have  been 
filed  with  the  Governor  and  Comptroller  and 
the  said  books,  papers,  property  and  assets 
be  transferred  to  the  said  state  board  of 
education,  audit  all  accounts  of  said  institu- 
tions and  each  and  every  of  them  for  at 
least  one  year  prior  to  the  passage  of  this 


act,  and  shall  check  over  and  verify  all  said 
lists  and  Inventories,  examine  into  the  audit- 
ing and  approval  of  all  claims  and  vonchen 
certified  against  said  institutions  for  pay- 
ment, and  make  his  report  thereon  In  dupli- 
cate, one  of  which  shall  be  transmitted  to 
the  Comptroller  for  filing  in  bis  office,  and 
the  other  shall  be  transmitted  to  the  Govern- 
or as  president  of  the  state  board  of  educa- 
tion. 

"Sec.  6.  That  all  boards  of  trustees,  mana- 
gers and  officers  of  the  several  inetitations 
mentioned  in  section  1  of  this  act,  and  the 
boards  of  trustees,  officers  and  managers  of 
the  Blind,  Deaf  and  Dumb  Institute  and  of 
the  Colored  Normal  School  be  and  the 
same  are  hereby  abolished. 

"Sec.  7.  That  sections  278,  279,  280,  281. 
282,  283,  284,  285,  287,  288,  289,  291,  292,  293. 
294,  295,  296,  297,  298,  and  299  of  the  Be- 
vised  Statutes  relating  to  the  creation  and 
establishment  of  the  Florida  Agricultural 
College,  its  organization,  powers,  rights  and 
privileges  and  matters  pertaining  thereto, 
be  and  the  same  are  hereby  repealed. 

"Sec.  a  That  sections  301,  302,  303,  304, 
805,  806,  807,  808,  300,  310,  311,  812,  313,  314. 
315,  318,  817,  318,  319,  320,  321,  322,  323, 
325,  326  and  827  of  the  Bevlsed  Statutes  of 
Florida  relating  to  the  organization,  creation 
and  establishment  of  the  seminaries  east  and 
west  of  the  Suwannee  river,  their  location, 
rights,  powers,  privileges  and  matters  per- 
taining thereto,  be  and  the  same  are  hereby 
repealed. 

"Sec.  9.  That  section  268  of  the  Bevlsed 
Statutes  of  the  state  of  Florida  in  relation  to 
the  establishment  of  a  White  Normal  School 
at  De  Funiak  Springs,  and  providing  for  the 
election  of  a  faculty  therefor,  be  and  the  same 
is  hereby  repealed. 

"Sec.  10.  That  the  industrial  and  normal 
department  created  in  the  St.  Petersburg 
Normal  and  Industrial  School,  located  at  St 
Petersburg,  Is  hereby  abolished,  and  chapter 
4898  of  the  Laws  of  Florida,  entitled  'An 
act  to  assist  In  maintaining  an  Industrial  and 
normal  department  in  the  St  Petersburg 
White  Normal  and  Industrial  School;  to 
create  scholarships  therein  and  to  make  ap- 
propriations therefor,'  approved  May  31,  1901, 
be  and  the  same  Is  hereby  repealed.  That 
no  further  appropriations  shall  be  made  or 
state  aid  granted  to  said  Institution;  that 
the  words  'Normal  and  Industrial'  shall  be 
stricken  from  the  name  thereof,  and  that  all 
right,  titie  and  Interest  in  the  said  school, 
its  buildings  or  property  had,  acquired  or 
possessed  by  the  state  by  reason  of  appropri- 
ations heretofore  made  to  It  are  hereby  grant- 
ed and  released  unto  the  county  of  Hills- 
borough, in  which  said  school  is  situate. 

"Sec.  11.  That  section  269  of  the  Revised 
Statutes  of  the  state  of  Florida  relating  to 
the  establlshmmt  of  a  Normal  School  for 
colored  teachers  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows: 

•"Sec.  269.    Colored    Normal    SchooL— A 
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normal  school  for  the  training  and  Instmc- 
tlon  of  colored  teachers  is  established  under 
the  supervision  and  control  of  the  state  board 
of  education  and  the  board  of  control  here- 
inafter provided.  The  board  of  control  shall 
elect  a  faculty  to  consist  of  a  principal  and 
two  assistant  Instructors  who  shall  have  In 
charge  the  training  and  instruction  of  all 
students,  subject  at  all  times  to  the  approval 
of  and  under  such  rules  and  regulations  as 
the  board  of  control  hereinafter  created  shall 
prescribe,  and  such  board,  under  rules  and 
regulations  hereinafter  to  be  made,  shall 
bave  the  power  of  removal  of  all  or  any  of 
the  faculty,  may  Increase  or  diminish  the 
same,  and  may  add  such  other  departments 
of  instruction  and  education  to  such  institu- 
tion from  time  to  time  as  may  be  deemed  ad- 
visable. The  Colored  Normal  School  now  es- 
tablished at  Tallahassee  shall  be  such  school, 
and  the  faculty  remain  as  now  until  changed 
by  said  board,  but  the  state  board  of  edu- 
cation shall  have  power  to  change  the  lo- 
cation of  same  at  any  time  it  may  deem  it 
of  benefit  or  advantage  to  such  institution  or 
the  purposes  for  which  It  was  created,  and 
that  one-half  of  the  Morrill  fund  coming  or 
that  may  come  to  the  state  for  the  purposes 
provided  in  such  act  is  set  apart  and  ap- 
propriated to  the  support  and  maintenance  of 
said  school.' 

"Sec.  12.  That  there  shall  be  established, 
and  there  Is  hereby  created  the  following  in- 
stltntionB  of  higher  education  In  this  state, 
to-wlt:  One  university  to  be  known  as  the 
University  of  the  State  of  Florida,  and  one 
female  seminary  to  be  known  as  the  Florida 
Female  College. 

"Sec.  13.  That  there  Is  hereby  created  a 
board  of  control  which  shall  consist  of  five 
citizens  of  this  state,  one  from  East  Florida, 
one  from  South  Florida,  one  from  West  Flori- 
da, one  from  Middle  Florida  and  one  from 
Middle  South  Florida,  who  shall  have  been 
residents  and  citizens  thereof  for  a  period  of 
at  least  ten  years  prior  to  their  appointment, 
who  shall  be  appointed  by  the  Oovemor,  and 
their  terms  of  office  shall  be  for  four  years, 
and  until  their  successors  are  appointed  and 
4iaallfled,  except  that  of  the  first  board  ap- 
pointed under  this  act  two  members  thereof 
shall  be  appointed  for  the  term  of  two  years, 
and  three  members  thereof  shall  be  appoint- 
ed for  the  term  of  four  years,  and  thereafter 
every  such  appointment  shall  be  for  the  term 
of  four  years,  except  in  case  of  an  appoint- 
ment to  fill  a  vacancy,  in  which  case  the  ap- 
pointment shall  be  for  the  unexpired  term. 
The  Oovemor  shall  have  power  to  remove  any 
member  of  such  board  for  cause,  and  shall 
flll  all  vacancies  that  may  at  any  time  occur 
thereia  No  member  of  said  first  board  shall 
be  appointed  from  any  county  in  which  any 
of  the  institutions  named  in  this  act  are  at 
present  located,  and  no  appointment  upon 
snch  board  shall  ever  be  made  from  any 
county  In  which  any  institution  created,  es- 


tablished or  maintained  by  this  act  is  or  may 
hereafter  be  located  or  situate. 

"Sec.  14.  That  Immediately  upon  the  pass- 
age of  this  act  the  Governor  shall  select  five 
of  the  most  capable  and  efficient  citizens 
having  the  qualifications  prescribed  herein, 
and  appoint  the  same  as  herein  provided,  to 
constitute  such  board  of  control,  whose  duty 
it  shall  be  to  immediately,  after  such  ap- 
pointment, assemble  at  the  capital  and  there 
organize  by  selecting  one  of  their  number  as 
chairman.  The  chairman  shall  be  elected 
from  the  long  term  members,  and  the  chair- 
manship shall  exist  during  his  term  of  of- 
fice. The  board  shall  elect  a  chairman  as 
often  as  that  office  shall  become  vacant. 
The  members  of  said  board  shall  be  paid  only 
their  actual  expenses  while  in  the  perform- 
ance of  their  duties,  and  In  traveling  to, 
from,  or  upon  the  same,  the  accounts  for 
which  shall  be  paid  quarterly  by  the  State 
Treasurer  upon  Itemized  vouchers  duly  ap- 
proved by  the  chairman  of  said  board  and 
the  Comptroller  as  is  herein  provided  for 
the  disbursement  of  funds. 

"Sec.  16.  Said  board  of  control,  except  as 
herein  provided,  shall  act  in  conjunction  with, 
but  at  all  times  under  and  subject  to  the  con- 
trol and  supervision  of  the  state  board  of 
education. 

"Sec  16.  As  soon  as  practicable  after  the 
appointment  and  organization  of  the  board 
of  control,  the  Oovemor,  as  president  of  the 
state  board  of  education,  shall  cause  a  meet- 
ing of  both  of  said  boards  to  be  held  in  joint 
session  at  the  capital,  and  at  said  meeting 
shall  determine  the  place  of  location  of  the 
University  of  the  State  of  Florida  and  of  the 
Florida  Female  College  hereby  created  and 
established,  and  prescribe  the  general  rules 
and  regulations  for  the  conduct  and  govern- 
ance of  the  same  and  the  proper  management 
thereof,  as  well  as  of  the  other  Institutions, 
tb  wit:  The  Colored  Normal  School  and  th« 
Institute  for  the  Blind,  Deaf  and  Dumb  here- 
tofore created,  and  determine  as  to  any 
change  in  location  of  either  of  said  last  men- 
tioned institutions  that  may  be  necessary  or 
required,  and  shall  do  every  other  matter  or 
thing  at  that  or  some  subsequent  meeting 
as  shall  be  necessary  and  requisite  to  fully 
carry  into  effect  the  provisions  of  this  act 

"Sec.  17.  In  determining  the  location  of  the 
University  of  the  State  of  Florida  created  and 
established  by  this  act,  the  said  boards  in 
joint  meeting  assembled  shall  take  into  con- 
sideration the  lands,  property,  buildings  and 
situation  of  the  respective  institutions  named 
in  and  abolished  by  this  act,  having  regard 
to  the  permanent  location  of  such  an  institu- 
tion at  some  central  point  In  this  state,  both 
geographically  and  as  to  population,  as  well 
as  to  the  needs  and  requirements  of  the  same 
as  prescribed  in  this  act  and  the  powers  g^Iven 
thereunder,  and  the  funds  and  means  at  their 
command,  or  which  may  naturally  come  to 
the  control  of  the  state  board  of  education 
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for  such  purposes,  and  may,  if  advisable,  aft- 
er careful  consideration,  appropriate  either 
temporarily  or  permanently,  the  location, 
lands,  buildings,  property  and  effects  of  any 
one  of  said  vacated  and  abolished  institutions 
for  such  purpose.  Said  boards  being  hereby 
vested  with  an  absolute  discretion  and  power 
in  the  matter  of  location  and  situs  of  this 
said  institution.  That  in  the  location  of  the 
Florida  Female  CJollege  hereby  created,  said 
boards  are  hereby  authorized  and  empowered 
to  locate  and  fix  the  same  (after  they  shall 
have  located  the  said  University)  at  one 
of  the  places  occupied  by  any  one  of  the  said 
abolished  institutions  under  this  act,  having 
especial  regard  for  the  character  and  condi- 
tion of  the  grounds,  bnildlngs  and  structures 
thereon  of  such  abolished  institution  as  they 
may  select;  its  location  as  to  health  and  ac- 
cessibility, and  its  adaptability  to  the  particu- 
lar needs  of  such  an  institution.  Said  boards 
are  hereby  further  authorized,  directed  and 
empowered  to  change  the  location  of  the 
Institute  for  the  Blind,  Deaf  and  Dumb  here- 
tofore created  if  they  shall  deem  such  changes 
of  location  wise  and  expedient,  and  after  they 
have  selected  and  located  the  said  University 
of  the  State  of  Florida,  and  the  said  Florida 
Female  College ;  in  case  they  shall  determine 
to  change  tht  location  of  the  Institute  for  the 
Blind,  Deaf  and  Dumb  they  shall  change  the 
same  to  and  locate  the  same  at  one  of  the 
places  now  occupied  by  some  one  of  the  said 
abolished  institutions  which  they  shall  select 
for  such  purpose  not  already  selected  by  them 
for  the  purposes  herein  provided,  having  due 
regard  for  the  necessity  and  requirements  of 
the  same,  its  situation  and  accessibility,  and 
its  adaptability  to  the  purposes  of  such  insti- 
tution, and  in  selecting  said  location  shall  have 
due  regard  and  make  provisions  for  the  com- 
plete separation,  but  with  equal  consistent  ac- 
commodation and  witiiin  reach  and  under  the 
control  of  the  same  corps  of  officers,  teachers 
and  managers  of  the  white  and  colored  in- 
mates of  the  same  so  that  there  will  be  no 
admixture  or  association  of  the  races.  That 
upon  the  selection  of  any  of  the  locations, 
lands,  buildings,  or  structures  by  the  said 
boards  of  any  of  the  said  abolished  institu- 
tions for  the  location  of  the  said  University 
of  the  State  of  Florida,  Florida  Female  Col- 
lege or  the  Institute  for  the  Blind,  Deaf  and 
Dumb,  such  lands,  buildings,  structures,  prop- 
erty and  assets  of  such  abolished  institutions, 
or  so  much  thereof  as  may  be  necessary,  so 
selected  for  said  respective  university,  female 
college  or  institute,  be  and  the  same  is  heroby 
appropriated  and  set  apart  to  and  for  the  use 
of  such  respective  institutions. 

"Sec.  18.  That  the  property  and  assets  of 
each  and  every  of  the  said  institutions 
abolished  by  this  act  which  shall  not  be  se- 
lected by  the  said  boards  as  a  location  for  the 
said  university,  college  or  institute,  shall  be 
sold  or  otherwise  disposed  of  as  in  the  Judg- 
ment of  the  said  state  board  of  education 
shall  be  deemed  best,  as  herein  provided,  and 


the  proceeds  thereof  shall  be  applied  to  the 
establishment,  support  and  maintenance  of 
the  said  university,  college  and  institute,  and 
support  and  maintenance  of  the  Colored  Nor- 
mal School:  Provided,  that  If  the  said 
boards,  in  their  discretion,  shall  select  some 
place  or  places  other  than  Lake  City,  in  the 
county  of  Columbia,  Tallahassee,  in  the  coun- 
ty of  Leon,  or  Gainesville,  in  the  county  of 
Alachua,  for  the  location  of  the  said  univer- 
sity, college,  or  institute,  then  in  such  case 
the  said  boards  shall  have  an  accounting  with 
the  city  of  Tallahassee,  If  the  said  abolished 
Institution  at  Tallahassee  Is  not  selected  for 
one  of  tlie  said  Institutions,  and  if  it  sliall 
appear  that  said  abolished  institatlon  at 
Tallahassee  shall  be  possessed  of  any  prop- 
erty, funds  or  endowments  belonging  thereto 
and  not  the  property  of  the  state  and  the 
said  city  of  Tallahassee  has  paid  to  the  state 
or  said  Institution  the  two  thousand  dollars 
per  annum  provided  to  be  paid  in  and  by 
section  325  of  the  Revised  Statutes  of  the 
state  of  Florida,  that  in  such  case  the  said 
state  board  of  education  shall  refund  to  the 
said  city  of  Tallahassee  such  proportion  of 
said  moneys,  funds  or  endowments  belonging 
to  the  said  abolished  Institution  and  not  the 
property  of  the  state,  or  if  it  shall  be  found 
on  said  accounting  that  the  said  city  of 
Tallahassee  has  not  made  the  payments  re- 
quired by  the  said  section  of  the  Revised 
Statutes  of  the  state  of  Florida,  then  the  said 
state  board  shall  refund  so  much  of  said 
funds  or  praperty  of  said  abolished  institu- 
tion coming  to  said  board  as  the  assets  of  the 
said  abolished  institution,  less  the  amount 
due  or  owing  by  said  city  under  the  provi- 
sions of  said  section.  And  in  case  the  said 
city  of  Gainesville  shall  not  be  selected  by 
said  boards  as  one  of  the  places  for  the  loca- 
tion of  one  of  said  institutions,  then  the  said 
board  of  education  shall  refund  to  the  said 
city  of  Gainesville  out  of  the  assets  and  prop- 
er^ of  the  abolished  institution  located  at 
such  place,  so  much  of  the  lands  and  prop- 
erty of  the  same,  or  its  equivalent  at  Its  then 
value,  as  was  donated  to  the  said  state  by 
the  said  city  of  Gainesville;  and  if  the  said 
boards  shall  not  select  the  abolished  insti- 
tution located  at  Lake  City  as  one  of  the 
places  for  the  location  for  one  of  the  said  in- 
stitutions, then  the  said  state  board  of  educa- 
tion, out  of  the  assets  and  property  coming 
to  it  from  the  said  abolished  institution  at 
that  place,  shall  refund  to  the  said  dty  of 
Lake  City  the  fifteen  thousand  dollars  and 
the  one  hundred  acres  of  land  donated  by 
Lake  City  to  the  said  institution  upon  its 
establishment  at  that  place,  and  in  case  the 
Institute  for  the  Blind,  Deaf  and  Dumb  is 
removed  from  Its  present  location  then  its 
assets  and  property  shall  be  used  or  the  pro- 
ceeds thereof  for  its  re-location,  establisli- 
ment  and  maintenance  with  such  other  funds 
as  may  be  required:  Provided,  that  of  the 
buildings,  property  or  assets  of  any  abolished 
institution  which  may  not  be  used,  appn^rl- 
ated  or  otherwise  disposed  of  under  this  act. 
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tbe  state  board  of  education  and  state  board 
of  control,  In  Joint  session,  may  in  their  dl>- 
oretlon,  if  they  shall  deem  the  same  advisable 
and  for  the  best  Interests  of  the  state,  set 
apart  and  appropriate  the  same,  or  any  por- 
tion thereof  to  the  county  or  counties  in  which 
the  same  may  be  located  for  the  purposes  of 
public  high  schools  in  such  county  or  comities 
ODder  such  restrictions  and  terms,  or  for  such 
time  as  they  may  deem  proper  and  Just 

"Sea  19.  Tbe  board  of  control  shall  have 
jurisdiction  over  and  complete  management 
and  control  of  all  the  said  several  institu- 
tions and  each  and  every  of  them,  to-wlt: 
The  University  of  tbe  State  of  Florida,  the 
Florida  Female  College,  tbe  Colored  Normal 
School,  and  the  Institution  for  the  Blind. 
Deaf  and  Dumb,  and  is  hereby  invested  with 
full  power  and  authority  to  make  all  rules 
and  regulations  necessary  for  tbelr  govern- 
ance not  Inconsistent  with  the  general  rules 
and  regulations  made  or  which  may  be 
made  at  any  joint  meeting  of  the  said  board 
with  the  state  board  of  education.  To  ap- 
point all  tbe  managers,  faculty,  teachers,  serv- 
ants and  employes,  and  to  remove  the  same 
as  in  their  judgment  and  discretion  may  be 
best;  fix  their  compensation  and  provide  for 
their  payment.  To  have  full  management, 
possession  and  control  of  each  and  every  of 
the  said  institutions  and  every  department 
thereof,  and  the  lands,  buildings,  structures 
and  property  belonging  thereto.  To  provide 
for  tbe  course  of  instructions  and  tbe  dlfTer- 
ent  branches  and  grades  to  be  kept  and  main- 
tained thereat,  and  to  alter  and  change  the 
same.  To  visit  and  inspect  the  said  institu- 
tions and  each  and  every  department,  and  to 
provide  for  the  proper  keeping  of  accounts, 
registers  and  records  thereof.  To  make  and 
prepare  all  necessary  budgets  of  expenditures 
for  the  enlargement,  proper  furnishing,  main- 
tenance, support  and  conduct  of  tbe  same. 
To  audit  and  approve  all  the  accounts  and 
expenditures,  supervise  the  employment  and 
removal  of  all  teachers  and  Instructors ;  select 
and  purchase  all  property,  furniture,  fixtures, 
paraphernalia  necessary  for  tbe  same  from 
time  to  time ;  to  build,  construct,  change,  en- 
large, repair  and  maintain  any  and  all  tbe 
buildings  or  structures  now  in  existence,  or 
that  may  hereafter  be  necessary  for  each 
and  every  of  said  institutions  created  and 
maintained  by  this  act;  to  purchase  and  ac- 
quire all  lands  and  property  necessary  for 
same  of  every  nature  and  description  what- 
soever;  and  to  care  for  and  maintain  the 
same,  and  to  do  and  perform  every  other 
matto'  or  thing  requisite  to  the  proper  man- 
agement, maintenance,  support  and  control 
of  each  and  every  of  tbe  said  institutions 
necessary  or  requisite  to  carry  out  fully  the 
pnnH>8es  of  this  act,  and  for  raising  to  and 
maintaining  them  at  the  proper  efDclency  and 
standard  as  required  in  and  by  the  provi- 
sions of  this  act,  but  at  all  timee  subject  to 
the  supervision  and  control  of  tbe  atate  board 
of  education. 

"Sec.  2a  That  section  270  of  the  BoTised 


Statutes  of  the  state  of  Florida  be  and  the- 
same  is  here  amended  to  as  to  read  as  fol- 
lows: 

"'Section  270.  Board  of  Managers. — ^Tbat 
the  state  board  of  education  be  and  the  same- 
Is  hereby  vested  with  the  title  to  all  the 
assets  and  the  property  of  tbe  Institute  for- 
the  Blind,  Deaf  and  Dumb  that  It  is  now  or 
may  hereafter  become  entitled  to,  but  tbe 
control,  possession  and  management  thereof 
and  of  tbe  said  institute  and  each  and  every 
department  thereof  be  and  tbe  same  is  here- 
by vested  in  the  board  of  control  according 
to  the  terms  and  provisions  of  this  act  except 
as  may  be  herein  otherwise  provided.' 

"That  section  271  of  the  Revised  Statutes 
of  the  state  of  Florida  providing  for  the 
present  location  of  the  said  Institute  for  the 
Blind,  Deaf  and  Dumb  at  St.  Augustine  be 
and  the  same  Is  hereby  repealed.  That 
the  powers  provided  for  in  sections  275  and 
276  of  the  Revised  Statutes  of  the  state  of 
Florida  vesting  the  same  In  the  said  state 
board  of  education  as  trustees  of  the  Institute 
for  tbe  Blind,  Deaf  and  Dumb  are  hereby 
vested  In  the  board  of  control  as  provided  In 
this  act,  and  so  much  of  said  sections  as 
vests  in  tbe  state  board  of  education  the 
management  and  control  of  the  said  in- 
stitute are  hereby  repealed. 

"That  section  277  of  the  Revised  Statutes 
of  the  state  of  Florida  providing  for  report 
of  the  board  of  managers  of  the  Institute  for 
the  Blind,  Deaf  and  Dumb,  be  and  the  same 
is  hereby  repealed. 

"That  tbe  board  of  control  provided  in 
this  act  shall  have  all  the  powers  and  duties 
in  regard  to  tbe  management  and  control  of 
the  Institute  for  tbe  Blind,  Deaf  and  Dumb 
located  in  tUs  state  as  is  provided  for  In 
chapter  3,  part  one,  title  five,  of  the  Revised 
Statutes  of  the  state  of  Florida  and  chapter 
6200  of  the  Laws  of  Florida,  the  same  being 
an  act  entitled  'An  act  to  provide  for  the 
education  and  industrial  training  of  the- 
blind,  deaf  and  dumb  of  the  state  of  Florida,' 
approved  June  4, 1903. 

"That  the  trustees  created  and  appointed 
by  said  last  mentioned  act  are  hereby  abolish- 
ed, and  that  wherever  the  words  'board  of 
trustees'  appear  in  said  act  they  be  stricken: 
out,  and  whatever  powers  and  duties  in  and 
by  the  said  act  are  given  to  such  board  of 
trustees  that  such  powers  and  duties  are 
hereby  vested  in  and  shall  be  exercised  by 
the  said  board  of  control.  That  said  trustees 
and  all  persons  or  officers  vested  with  title- 
or  possession  to  any  of  its  property  do  im- 
mediately convey  tbe  same  to  the  state  board 
of  education.  Ttiat  section  2  of  said  act, 
tbe  same  being  an  act  entitled  'An  act  to 
provide  for  the  education  and  industrial 
training  of  tbe  blind,  deaf  and  dumb  of  the 
■tate  of  Florida,'  be  and  the  same  is  hereby 
repealed. 

"Sec.  21.  Tbe  UniTerslty  of  the  State  of 
Florida  shall  have  and  contain  the  following 
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departments  and  sucb  other  departments 
as  may  from  time  to  time  be  determined  up- 
on and  added  at  any  Joint  meeting  of  the 
state  board  of  education  with  the  said  board 
of  control,  to-wlt:  ▲  department  of  agricul- 
ture, mechanical  and  Industrial  arts;  a 
scientific  and  classical  department;  a  normal 
department  for  the  training  and  instruction 
of  white  teachers.  It  being  intended  that 
the  design  and  scope  of  this  institute  shall 
be  to  teach  such  branches  of  learning  as  are 
related  to  agriculture  and  the  mechanical  and 
industrial  arts,  scientific  and  classical  studies 
and  Instructions  In  all  the  rarlous  higher 
branches  of  education;  the  fundamental 
laws  and  in  what  regards  the  rights  and 
duties  of  citizens,  and  shall  include  military 
tactics  if  the  said  joint  boards  deem  the 
same  requisite  and  proper. 

"That  all  summer  schools  now  or  that 
may  be  hereafter  provided  for  ^hall  be 
taught,  had  and  held  in  and  at  the  University 
of  the  State  of  Florida,  and  the  board  of 
control  shall  make  such  necessary  provisions 
therefor  as  shall  be  requisite  and  necessary: 
Provided,  that  whenever  a  normal  depart- 
ment shall  be  established  at  the  Female  Ool- 
lege  a  branch  of  such  summer  school  may  be 
there  located  If  deemed  advisable,  and  the 
boards  may  establish  summer  schools  for 
colored  teachers  at  the  Colored  Normal 
School  whenever  it  shall  deem  the  same 
necessary. 

"Sec.  22.  The  design  of  the  Florida  Female 
College  shall  be  to  teach  and  instruct  in  all 
the  higher  branches  of  education,  and  in 
all  the  useful  arts  and  sciences  that  may  be 
necessary  or  appropriate  to  be  taught  In 
like  InstltntionB,  and  as  may  be  deemed  req- 
uisite and  necessary  from  time  to  time  by 
the  Joint  boards  herein  provided  for  its 
governance  and  control.  None  but  female 
white  students  shall  be  admitted  to  this  in- 
stitution, and  no  student  shall  be  admitted 
therein  unless  and  until  she  shall  have  pass- 
ed a  satisfactory  examination  in  some 
high  school  of  this  or  some  other  state  hav- 
ing a  like  standing  and  through  or  beyond 
the  tenth  grade  as  now  established  for  the 
high  schools  in  this  state,  or  such  other  grade 
not  lower  than  the  tenth  grade  as  may  be 
hereafter  established,  and  no  student  from 
any  other  state  shall  be  admitted  to  such 
institution,  except  by  the  consent  and  upon 
the  certificate  of  the  state  board  of  control. 

"That  the  state  board  of  education  Joint- 
ly with  the  board  of  conttol  Is  hereby  au- 
thorized and  empowered  at  any  time  it 
may  deem  the  same  requisite  or  necesssary, 
to  establish  and  maintain  a  normal  depart- 
ment for  the  instruction  of  white  female 
teachers  in  the  Florida  Female  College,  and 
when  established  the  same  shall  be  under  the 
charge  and  control  of  the  state  board  of 
control,  with  all  the  powers  and  duties  in 
relation  thereto  as  provided  herein,  and  un- 


der such  rules  and  regulations  as  it  shall 
prescribe. 

"Sec.  28.  No  student  shall  be  admitted  te 
the  University  of  the  State  of  Florida  who 
has  not  passed  a  satisfactory  examination 
at  some  high  school  and  through  the  twelfth 
grade  as  now  established,  or  some  otber  insti- 
tution of  learning  having  an  equivalent  of 
instruction  to  the  twelfth  grade.  The  state 
board  of  control  may  change  the  grade  st 
any  time  they  may  see  fit  as  a  prerequisite 
to  such  entrance.  No  person  shall  be  admit- 
ted to  said  university  except  white  male  stu- 
dents having  the  prerequisite  qualifications 
to  which  the  said  board  of  control  may  add 
others  in  their  Judgment  and  discretion,  ex- 
cept to  the  normal  department  thereof  for 
the  instruction  and  education  of  teachers; 
when  both  male  and  female  students  may  be 
admitted  to  that  department 

"Sec.  24.  In  case  of  the  admission  of  stn- 
dents  to  either  the  said  university  or  collie 
from  other  states,  the  same  may  be  admitted 
by  and  with  the  consent  and  upon  the  certif- 
icate of  the  board  of  control  upon  such  terms 
as  to  tuition,  board,  etc.,  as  the  said  board 
may  from  time  to  time  establish. 

"The  several  departments  of  the  said  col- 
lege and  of  the  said  university  shall  be  open 
to  applicants  for  admission  who  are  citizens 
of  this  state  at  the  lowest  rate  and  expense 
consistent  with  the  welfare  and  efiSciency  of 
the  respective  institutions,  and  as  may  be  es- 
tablished from  time  to  time  by  the  said 
board.  Each  county  shall  have  the  right  to 
send  one  student  annually,  or  so  often  as 
vacancies  may  occur  to  each  of  the  said  in- 
stitutions and  normal  departmoit,  such  stu- 
dents to  be  selected  by  the  board  of  pnbllc 
Instructions  of  the  several  counties  possess- 
ing the  qualifications  required  for  admission 
thereto,  and  such  students  so  selected  shall 
be  received  into  said  respective  institutions 
and  entitled  to  receive  the  ben^tF  of  a  full 
course  of  Instruction  at  either  said  college  or 
university,  or  normal  department,  or  other  iit- 
stltutlon  aforesaid,  without  any  charge  for 
instruction,  but  subject  to  such  rules  and  reg- 
ulations as  may  be  established  by  the  ssld 
board  for  the  governance  and  direction  of 
the  same,  and  the  board  may  make  such  req- 
uisite as  to  previous  instruction  for  entries 
into  the  normal  departments  as  It  shall  deem 
best 

"Sec.  26.  The  Joint  boards,  as  soon  as  they 
shall  have  located  the  said  University,  Col- 
lege and  Institute  for  the  Blind,  Deaf  and 
Dumb  as  herein  provided,  shall  take  and  ap- 
propriate from  the  different  libraries  and 
laboratories  of  the  several  abolished  Institu- 
tions so  much  of  said  literature  and  para- 
phernalia and  apparatus  as  may  be  necessary 
to  thoroughly  equip  the  four  said  respective 
Instltntlons,  and  the  balance.  If  any  remains, 
shall  be  disposed  of  as  Is  hereinafter  provid- 
ed for  the  disposal  of  other  property  not 
used. 
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"Sec.  26.  That  all  the  twnds,  moneys,  prop- 
«rtle8  and  aBsests  belonging  to  the  University 
of  Florida,  abolished  by  this  act,  or  held  In 
«ny  way  or  manner  tor  Its  benefit  or  which 
It  might  or  conld  be  entitled  to,  are  directed 
to  be  transferred  and  conveyed  under  the 
provisions  hereof  and  hereby  set  apart  and 
Appropriate  exclusively  to  the  establishment, 
maintenance  and  support  of  the  University  of 
the  State  of  Florida,  and  all  and  singular 
the  rents,  revenues,  issues  and  profits 
thereof,  and  the  Florida  Agricultural  Exper- 
iment Station  established  as  a  department  of 
the  University  of  Florida,  shall  be  and  re- 
main a  department  of  the  University  of  the 
State  of  Florida,  together  with  all  the  rents, 
benefits,  donations  and  emoluments  that  may 
accrue  therefrom,  or  nnder  the  act  of  C!on- 
gress  commonly  known  as  the  'Hatch  Act,'  or 
under  tbe  act  of  Congress  commonly  known 
as  the  'Morrill  Act'  In  so  far  as  the  same  or  so 
much  thereof  can  be  used  and  appropriated 
for  tbe  benefits  of  said  institution  by  the  pro- 
visions of  said  acts,  and  that  the  provisions 
of  sections  286  and  290,  Bevised  Statutes  of 
Florida,  are  made  applicable  hereto  in  so  far 
AS  the  same  are  or  can  be  made  effective, 
and  all  estate,  right,  property,  claim,  emolu- 
ment and  the  rents  and  issues  thereof  or  any 
substitutions  thereof,  and  all  claims  and  de- 
mands arising  or  that  may  or  can  arise  there- 
under or  any  act  of  Congress  in  that  regard 
are  hereby  preserved,  maintained,  and  trans- 
ferred to  the  state  board  of  education  for  the 
use  and  benefit  of  the  University  of  the  State 
of  Florida. 

"Sec.  27.  The  bonds,  property,  assets  and 
effects  of  every  nature  and  description  what- 
soever, including  all  the  donations  belong- 
ing or  donated  to  the  West  Florida  Seminary 
-or  the  Florida  State  College,  its  successor, 
and  the  rents,  revenues,  issues  and  profits 
thereof,  provided  the  said  Female  College 
shall  be  located  by  tbe  said  Joint  boards  at 
Tallahassee,  be  and  the  same  is  hereby  ap- 
propriated and  set  apart  for  the  establish- 
ment, maintenance  and  support  of  the  saia 
Female  College.  In  case  tber  said  Florida 
Female  College  shall  not  be  located  at  Talla- 
hassee, then  so  much  of  the  said  funds  and 
property  of  the  said  abolished  Florida  State 
College  as  shall,  after  settlement  with  the 
city  of  Tallahassee,  belong  to  it  and  tliat 
shall  come  to  tbe  hands  of  the  said  state 
board  of  education  shall  be  set  apart,  togeth- 
er with  such  other  funds  as  they  shall  deem 
best  to  appropriate  for  such  purpose  out  of 
any  moneys  that  may  come  to  the  hands  of 
tbe  state  board  of  education  applicable 
thereto  for  the  establishment,  maintenance 
and  support  of  the  said  Florida  Female 
College. 

"Sec.  28.  All  other  funds,  appropriations 
and  property  of  every  nature  and  description 
which  may  come  to  the  state  of  Florida 
or  the  hands  or  control  of  the  state  board  of 
education,  for  such  purpose,  or  which  may 
lawfully  be  applied  to  the  promotion  and  ad- 


vancement of  schools  of  higher  education 
in  this  state,  including  the  assets  of  said 
abolished  institutions  not  otherwise  disposed 
of,  shall  be  held  and  appropriated  by  the 
state  board  of  education  in  conjunction  with 
the  board  of  control  for  the  maintenance  and 
support  of  the  said  four  respective  instltn- 
ions  equally  and  ratably  in  proportion  as  the 
needs  of  the  said  respective  institutions  may 
from  time  to  time  require  the  same.  In  the 
judgment  of  the  said  boards:  Provided,  that 
what  is  known  as  the  seminary  fund  shall  be 
subject  to  the  control,  management  and  in- 
vestment of  the  state  board  of  education 
as  a  fund  for  tbe  benefit  of  the  Florida  Fe- 
male College  and  the  University  of  the  State 
of  Florida,  the  Interest  arising  from  which 
shall  be  used  and  appropriated  for  the  main- 
tenance and  support  of  said  two  institu- 
tions in  equal  proportion  and  that  one  of 
said  institutions  shall  be  located  west  and 
the  other  east  of  the  Suwannee  river. 

"Sec.  29.  That  the  state  board  of  educa- 
tion, tlirough  its  president.  Is  hereby  author- 
ized and  empowered  to  sign  all  vouchers  for 
all  moneys  coming  to  said  institutions  crea- 
ted and  maintained  by  this  act  from  the 
United  States,  or  any  fund  provided  by  the 
United  States  and  which  shall  be  paid  by  it 
to  the  state  for  the  benefit  of  the  said  in- 
stitutions and  shall  deposit  the  same  with 
the  Treasurer  of  the  state  of  Florida,  to  be 
disposed  of  nnder  the  provisions  of  this  act 

"Sec.  30.  The  sum  of  one  hundred  and 
fifty  thousand  dollars,  or  so  much  thereof  as 
may  be  necessary,  is  hereby  appropriated, 
in  addition  to  the  funds,  already  disposed  of 
in  and  by  the  provisions  of  this  act,  or  that 
may  be  in  or  come  to  the  hands  of  tbe  state 
board  of  education  as  hereinbefore  provided 
for  the  purposes  herein,  for  the  establish- 
ment, maintenance  and  support  of  the  said 
four  institutions  hereby  created  and  main- 
tained by  this  act,  to  wit: 

"For  the  establishment,  maintenance  and 
support  of  the  University  of  the  State  of 
Florida;  for  the  establishment,  maintenance 
and  support  of  tbe  Florida  Female  College; 
for  tbe  enlargement,  location,  maintenance 
and  support  of  the  Blind,  Deaf  and  Dumb 
Institute,  and  for  the  maintenance  and  sup- 
port of  the  Colored  Normal  School,  wUch 
shall  be  placed  to  the  credit  of  the  state 
board  of  education.  In  the  bands  of  the 
Treasurer,  to  be  expended  and  disposed  of 
upon  vouchers  as  provided  for  herein  by 
the  board  of  control  in  such  proportion  to 
each  of  tbe  said  respective  institutions  as  in 
tbe  judgment  and  discretion  of  the  said 
boards  may  seem  best,  and  the  Legislature 
shall,  at  each  session,  make  the  like  or  some 
reasonable  and  suflScient  appropriation  for 
the  continuance,  maintenance  and  support 
of  such  institutions. 

"Sec.  31.  That  the  said  state  board  of  ed- 
ucation is  hereby  directed,  authorized  and 
empowered,  out  of  the  appropriations  made 
under  this  act,  or  that  from  time  to  time 
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shall  be  made,  or  any  other  fnnd  or  proper- 
ty which  shall  vest  In  it  nnder  this  act  to 
set  apart  and  pay  to  the  fnnd  with  which  it 
is  vested  for  the  nse  of  the  University  of 
the  State  of  Florida  annually  the  snm  of 
two  thousand  seven  hundred  and  sixteen 
dollars,  being  the  necessary  amount  to  raise 
interest  upon  the  bonds  transferred  to  the 
said  institution  by  this  act  from  three  per 
cent,  to  five  per  cent,  as  Is  provided  in  chap- 
ter 5273  of  the  laws  of  Florida,  the  same 
being  an  act  entitled  'An  act  making  annual 
appropriations  for  the  University  of  Florida 
at  Lake  City' ;  to  make  np  deficit  caused  by 
shrinkage  of  interest  on  certain  bonds  ac- 
cording to  the  terma  and  provisions  of  said 
act 

"The  said  snm  of  two  thousand  seven  hun- 
dred and  sixteen  dollars  required  therefor 
shall  be  Included  in  each  appropriation  made 
by  the  Legislature  for  the  benefit  of  the  said 
fund  required  under  the  act  of  Congress  of 
July  2,  1862,  and  that  the  Treasurer  of  the 
state  of  Florida  shall  set  apart  said  amount 
upon  the  order  of  the  said  board  according 
to  the  provisions  of  such  act 

"Sec.  32.  The  Treasurer  of  the  state  of 
Florida  shall  receive  and  pay  out  all  moneys 
and  funds  provided  for  in  this  act  or  which 
shall  come  to  the  hands  or  control  of  the 
state  board  of  education  in  any  way  or  man- 
ner for  the  purposes  thereof,  and  he  shall 
ke^  all  said  moneys  so  received  In  a  sepa- 
rate fund,  and  classify  the  same  as  provided 
herein,  or  by  any  law  of  the  United  States 
relating  to  any  portion  thereof,  of  which  he 
shall  render  an  annual  report  to  the  Govern- 
or of  the  state  of  Florida  showing  in  detail 
the  amounts  received  and  from  what  fnnds 
and  sources,  and  expenditures,  when  paid 
and  to  whom,  and  no  moneys  shall  be  paid 
out  by  him  except  npon  a  warrant  drawn 
by  the  Comptroller  npon  the  funds  in  bis 
hands,  a  duplicate  voncher  from  the  board  of 
control  showing  the  purposes  of  such  ex- 
penditures, which  voncher  shall  bear  the  ap- 
proval of  said  Comptroller,  shall  be  filed 
with  him. 

"Sec.  33.  The  board  of  control  shall  pay 
any  and  all  Items  of  indebtedness  of  the  In- 
stitutions abolished  under  this  act  after  the 
same  shall  be  vouchered,  andited  and  ap- 
proved as  hereinbefore  provided,  by  drawing 
their  voucher  therefor  In  duplicate  and  trans- 
mitting the  same  to  the  Comptroller  to  be 
approved  by  him,  and  the  said  Comptroller 
shall  draw  his  warrant  on  the  State  Treasur- 
er who  shall  pay  the  same  in  the  modes  and 
manner  as  provided  in  section  34  of  this  act 
out  of  any  funds  in  his  hands  available  for 
the  purposes  of  this  act 

"Sec.  34.  No  moneys  shall  be  exi)ended  for 
and  on  behalf  of  any  of  the  said  institutions, 
or  any  department  thereof  except  upon  a 
written  voncher  drawn  by  the  board  of  con- 
trol, in  duplicate  stating  the  nature  of  said 
expenditures,  and  the  person  to  whom  the 
same  shall  be  made  payable,  which  vouchers 


shall  be  submitted  to  the  Comptroller  of  the 
state  of  Florida,  and  andited  and  approved  by  \ 
him,  and  upon  such  approval  the  Comptroller 
shall  draw  his  warrant  upon  the  State 
Treasurer  for  the  payment  thereof,  trans- 
mitting duplicate  of  said  voucher  approved 
by  him,  to  the  Treasurer,  and  shall  file  the 
other  duplicate  of  said  voucher  approved  by 
him  In  his  office.  No  voucher  shall  be  Issued 
or  drawn  by  the  board  of  control  for  the  pay- 
ment of  any  moneys  except  the  same  be  ap- 
proved by  said  board  in  regolar  session  and 
countersigned  by  the  chairman  and  secretary 
thereof. 

"Sec.  35.  The  state  board  o^  control  shall  be 
a  body  corporate,  and  shall  have  a.  corporate 
seal  to  be  selected  by  It  at  Its  first  meeting; 
shall  elect  a  secretary,  and  remove  him  at 
will;  have  and  employ  all  necessary  clerks 
and  servants;  shall  have  power  to  contract 
and  be  contracted  with;  sue  and  be  sued: 
plead  and  to  be  Impleaded  in  all  coorts  of 
law  and  equity;  to  receive  donations;  to 
make  purchases  of  lands  and  tenements,  and 
to  contract  for  the  sale  and  disposal  of  the 
same,  but  the  title  to  all  such  donations  and 
property  however  acquired,  shall  be  vested 
in  the  state  board  of  education,  and  shall 
only  be  transferred  and  conveyed  by  it,  and 
shall  have  and  possess  all  the  powers  of  a 
body  corporate  for  all  the  purixwea  orated 
by  or  that  may  exist  nnder  the  provisions  of 
this  act  or  any  act  or  acts  amendatory  thereof. 

"Sec.  86.  That  the  institutlonB  and  the 
trustees,  managers  and  officers  thereof  abol- 
ished, transferred  or  changed  under  the 
provisions  of  this  act  shall  remain  and  bold 
their  respective  offices  and  positions  nntil 
after  the  board  of  control  provided  in  this 
act  has  been  appointed  and  organized  and 
shall  have  taken  possession  of  the  same  and 
assumed  the  powers  and  duties  thereof,  and 
the  same  are  hereby  directed,  authorized 
and  empowered,  that  as  soon  after  their 
appointment  organization  and  Joint  meeting 
with  the  state  board  of  education  as  herein 
provided,  to  take  charge  of  all  and  singular 
the  said  abolished  institutions,  their  assets 
and  properly,  as  well  as  the  institntiona 
created  and  maintained  by  this  act  and 
assume  the  duties,  powers,  and  control  thereof 
provided  for  herein,  and  take  npon  ttiem- 
selves  all  the  responsibility  therefor. 

"That  the  several  and  respective  institu- 
tions  abolished  by  this  act  shall  not  be  dis- 
turbed in  their  present  operationa  nntU  the 
end  of  the  present  school  year,  to  wit :  The 
first  day  of  June,  A.  D.  1906. 

"Sea  87.  That  the  state  board  of  edncatioo, 
the  state  board  of  control,  the  Treasure  and 
the  Comptroller  shall  each  make  a  separate 
and  complete  report  of  all  their  respective 
acts  and  doings  to  the  Legislature  that  shall 
assemble  In  the  year  1907  and  to  each 
meeting  of  the  Legislature  thereafter,  and 
that  the  said  state  board  of  education,  board 
of  control.  Treasurer  and  Comptroller  shall 
make  an  annual  report  complete  In  eveiy  de- 
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tail  of  their  acts  and  doings,  showing  all 
moneys  received  and  disbursed,  pmposes  for 
which  the  same  were  received  and  made, 
and  every  matter  and  thing  connected  with 
the  Institutions,  moneys,  funds,  property  of 
the  said  respective  Institutions  under  thetr 
charge  and  control,  which  said  reports  the 
said  Comptroller  is  hereby  directed  to  have 
printed,  published  and  distributed  for  gen- 
eral Information.  The  Ciomptroller  Is  hereby 
made  examiner  for  said  Institutions  and 
Bball  examine  the  same  semiannually  and 
as  often  as  In  his  Judgment  may  be  required 
or  necessary. 

"Sec.  38.  That  the  said  board  of  control  are 
hereby  authorized  and  empowered  to  provide 
a  system  and  course  of  written  examinations 
by  question  and  answers  for  all  the  public 
high  schools  in  the  state,  and  that  no  pupil 
Bball  be  admitted  to  said  high  schools  or  be 
advanced  to  any  successive  grade  therein,  or 
shall  be  permitted  to  enter  any  institution 
created  or  maintained  in  and  by  this  act 
until  such  examinations  have  been  bad  ac- 
cording to  such  procedure,  and  the  result  of 
said  examinations  shall  have  been  approved 
by  the  said  board  of  control  in  each  instance 
and  a  certificate  of  such  admission  or  ad- 
vancement by  the  said  Iward  of  control,  and 
the  said  board  shall  have  power  to  alter 
and  change  these  rules  and  regulations  from 
time  to  time  where  It  shall  be  deemed  neces- 
sary, and  shall  provide  all  the  necessary 
blanks  and  distribute  the  same  for  such  pur- 
pose. 

"Sec.  39.  That  the  Superintendent  of  Pub- 
lic Instruction  is  hereby  directed  and  it  Is 
made  his  duty  to  make  an  inspection  of  each 
and  every  of  the  institutions  created  and 
maintained  by  this  act  once  in  each  month 
and  to  make  report  thereof  in  writing  to  the 
Governor  and  a  duplicate  annual  report  em- 
bodying the  results  of  his  monthly  reports, 
one  to  the  Governor  and  one  to  be  filed  with 
the  Comptroller. 

"Sec.  40.  That  all  laws  or  parts  of  laws  in 
conflict  with  the  provisions  of  this  act  be  and 
the  same  are  hereby  rejpealed. 

"Sec.  41.  That  this  act  shall  take  effect 
upon  its  passage  and  approval  by  the  Gov- 
ernor, or  becoming  a  law  without  such 
approval." 

Approved  June  6, 1905. 

On  the  Tth  day  of  November,  1906,  leave 
of  court  first  Iiavlng  been  asked,  the  follow- 
ing Information  was  filed: 

"W.  H.  Ellis,  Attorney  General  of  the  state 
of  Florida,  who  sues  for  the  said  state  In 
this  behalf,  comes  into  court  here  on  this 
day,  and  for  said  state,  and  In  the  name  and 
by  the  authority  thereof,  upon  the  relation  of 
F.  B.  Moodle  and  Fred  L.  Stringer,  a  trustee 
of  the  University  of  Florida,  and  the  city 
of  Lake  City,  a  municipal  corporation  under 
the  laws  of  the  state  of  Florida,  gives  the 
court  here  to  understand  and  be  informed 
that  N.  P.  Bryan,  A.  L.  Brown,  Nathaniel 
Adams,  P.  K.  Yonge,  and  T.  B.  King  have 


each  for  the  space  of  90  days  last  past  and 
more  In  said  state  exercised  and  used  with- 
out warrant  of  law,  and  are  each  exercising 
and  using  without  warrant  of  law,  the  office 
and  the  functions  and  powers  thereof  of 
member  of  the  board  of  control,  also  known 
and  described  as  the  'State  Board  of  Control,' 
and  have  for  the  time  aforesaid  Jointly  ex- 
ercised and  used  without  warrant  of  law,  and 
are  Jointly  exercising  and  using  without  war- 
rant of  law,  the  franchises,  privileges,  litter- 
ties,  powers,  and  functions  of  a  l>ody  cor- 
porate under  and  by  the  name  of  the  'Board 
of  Control,'  and  also  known  and 'described  as 
the  'State  Board  of  Control,'  including  the 
power  to  have  a  corporate  seal,  electing  a 
secretary  and  removing  such  at  will,  to  em- 
ploy clerks  and  servants,  to  contract  and  be 
contracted  with,  sue  and  be  sued,  plead  and 
be  impleaded  In  courts  of  law  and  equity,  to 
receive  donations,  to  make  purchases  of  land, 
and  to  contract  for  the  sale  and  disposal  of 
the  same,  and  under  such  name  have  used 
and  exercised  without  warrant  of  law,  and 
are  without  warrant  of  law  exercisiug,  the 
general  powers  of  a  body  corporate,  and  as 
such  have  without  warrant  of  law  assumed 
complete  Jurisdiction,  management,  and  con- 
trol of  certain  pretended  public  institutions 
of  higher  education  of  the  state  of  Florida, 
known  by  names,  respectively,  as  follows,  to 
wit:  The  University  of  the  State  of  Florida, 
which  Includes  as  part  thereof  the  Agricul- 
tural College  at  Lake  City,  the  Florida  Fe- 
male Collie  at  Tallahassee,  the  Colored 
Normal  School  at  Tallahassee,  and  the  In- 
stitute for  the  Blind,  Deaf,  and  Dumb,  at  St 
Augustine,  Florida — and  full  authority  to 
make  all  rules  and  regulations  necessary  for 
their  government  not  inconsistent  with  the 
general  rules  and  regulations  which  may  be 
or  have  been  made  at  any  Joint  meeting  of 
said  board  of  control  with  the  state  board 
of  education,  and  to  appoint  all  the  managers, 
faculties,  teachers,  servants,  and  employfis 
thereof,  and  to  remove  the  same  as  in  their 
Judgment  and  discretion  may  be  best,  to  fix 
their  compensation  and  provide  for  their 
payment,  to  have  full  management,  posses- 
sion, and  control  of  each  and  every  of  the 
said  pretended  institutions  and  every  depart- 
ment thereof,  and  the  lands,  buildings,  struc- 
tures, and  property  belonging  thereto,  and 
to  provide  for  the  course  of  Instruction  and 
the  different  branches  and  grades  to  be  kept 
and  maintained  thereat,  and  to  alter  "and 
change  the  same,  and  to  visit  and  inspect  the 
said  institutions  and  every  department  there- 
of, and  to  provide  for  the  proper  keeping  of 
accounts,  registers,  and  records  thereof,  and 
to  make  and  prepare  all  necessary  exi>endl- 
tures  for  the  enlargement,  proper  furnish- 
ings, maintenance,  support,  and  control  of 
same,  and  to  audit  and  approve  all  the  ac- 
counts and  expenditures,  supervise  the  em- 
ployment and  removal  of  all  teachers  and 
instructors,  and  to  select  and  purchase  all 
property,  furniture,  fixtures,  and  parapher- 
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nalla  necessary  for  the  same  from  time  to 
time,  to  build,  construct,  change,  enlarge,  re- 
pair, and  maintain  any  and  all  the  buildings 
or  structures  now  in  existence  or  that  may 
hereafter  be  necessary  for  each  and  every 
said  Institution  aforesaid,  and  to  purchase 
and  acquire  all  lands  and  property  necessary 
for  same,  of  every  nature  and  description 
whatsoever,  and  to  care  for  and  maintain 
the  same,  and  to  do  and  perform  every  other 
matter  or  thing  requisite  to  the  proper 
management,  maintenance,  support,  and  con- 
trol of  each  and  every  of  the  said  institutions, 
subject  only*  to  the  supervision  of  the  state 
board  of  education;  and  have  also  without 
warrant  of  law  Issued  and  taken  and  exer- 
cised all  tbe  powers  and  duties  In  regard  to 
the  management  and  control  of  the  Institute 
for  the  Blind,  Deaf,  and  Dumb  of  the  state 
provided  for  in  chapter  8,  part  1,  title  5,  of  the 
Revised  Statutes  of  the  State  of  Florida,  and 
chapter  6209  of  the  laws  of  Florida,  the  same 
being  an  act  entitled  'An  act  to  provide  for 
the  education  and  industrial  training  of  the 
blind,  deaf  and  dumb  of  the  state  of  Florida,' 
approved  June  4, 1903;  and  have  also  without 
warrant  of  law  exercised,  and  are  exercising 
without  warrant  of  law,  the  Jurisdiction,  or- 
ganization, management,  and  conduct  of  the 
University  of  the  State,  known  as  and  called 
the  'University  of  the  State  of  Florida,'  with 
the  following  departments,  to  which  depart- 
ments they  exercise,  without  warrant  of  law, 
the  power  to  add  others  as  may  be  deter- 
mined by  them  at  any  Joint  meeting  of  said 
board  of  control  with  the  state  board  of  edu- 
cation, to  wit:  A  department  of  agricul- 
ture, mechanical  and  industrial  arts,  a  scien- 
tific and  classical  department,  a  normal  de- 
partment for  the  training  and  instruction  of 
white  teachers,  the  design  and  scope  of  which 
University,  as  declared,  being  to  teach  such 
branches  of  learning  as  are  related  to  agri- 
culture and  mechanical  and  Industrial  arts, 
scientific  and  classical  studies,  and  instruc- 
tions in  all  the  various  higher  branches  of 
education,  the  fundamental  laws,  and  in  what 
regards  the  rights  and  duties  of  citizens,  and 
said  powers  so  used  and  exercised  without 
authority  or  warrant  of  law  by  said  board 
of  control  Includes  military  tactics,  and  the 
providing  and  establishing,  the  managing  and 
controlling  summer  schools  to  be  had  and 
held  at  the  University  of  the  State  of  Flori- 
da, and  with  the  state  board  of  education  al- 
so to  establish  a  normal  department  at  the 
Florida  Female  College,  and.  If  deemed  ad- 
visable, to  establish  summer  schools  at  the 
Colored  Normal  School  or  College;  and  also 
have  without  warrant  of  law  exercised,  and 
are  exercising  without  warrant  of  law,  the 
Jurisdiction,  organization,  management,  and 
control  of  the  Florida  Female  College  at 
Tallahassee,  the  design  of  which  college  Is 
declared  to  be  to  teach  and  instruct  In  all 
the  higher  branches  of  education  and  in  all 
the  useful  arts  and  sciences  that  may  be  nec- 
essary or  appropriate  to  be  taught  In  like 


Institutions,  and  as  may  be  deemed  reqnf- 
site   and  necessary   from  time  to  time  by 
them    as   such   board   of  control    and    state 
board  of  education  as  Joint  boards,  provided 
for  Its  government  and  control;   and  other 
powers  by  them  as  such  board  of  control  as- 
sumed and  exercised  without  warrant  of  law, 
and    which    they    are    as    such    exercising 
without  warrant  of  law,  are  to  admit  no 
student  to   the   said   Florida   Female    Ool- 
lege,  except  such  white  female  students  as 
may   or    shall    have    passed    a   satisfactory 
examination  in  some  high  school  of  this  or 
some    other    state    having    a    like    standing 
and  through   and  beyond   the   tenth    grade 
as  now  established  for  high  schools  of  this 
state,  or  such  other  grade  as  may  be  ba«- 
after    established    for    and    to    admit    no 
student  to  said  Institution  except  upon  their 
certificate  acting  as  such  board  of  control; 
and  also  Jointly  with  the  state  board  of  edu- 
cation, at  any  time  the  state  board  of  educa- 
tion may  deem  the  same  requisite  or  neces- 
sary, to  establish  and  maintain  a  normal 
department  for  the  Instruction  of  white  fe- 
male teachers  in  the  Florida  Female  College, 
and,  when  the  same  Is  established,  to  exercise 
all  charge  and  control  thereof,  with  all  the 
powers  and  duties  in  relation  thereto  as  pro- 
vided in  the  case  of  the   Florida   Female 
College  and  under  such  rules  and  regulations 
as  they,  acting  as  such  board  of  control,  may 
prescribe,  and  also  to  admit  no  students  to 
the  University  of  the  State  of  Florida,  except 
white   male  students   who   have   passed   a 
satisfactory  examination  at  some  high  school 
and  through  the  twelfth  grade  as  now  es- 
tablished, or  some  other  institution  of  learn- 
ing having  an  equivalent  of  instruction  to  the 
twelfth  grade,  and  to  change  the  grade  at 
any  time  they  may  see  fit  as  a  prerequisite 
to  such  entrance,  and  to  admit  no  students 
to  said  University  except  white  male  students 
having    the    prerequisite    qualifications,    to 
which  they,  acting  as  such  board  of  control 
may  add  other  in  their  Judgment,  except  to 
the  normal  department  for  the  Instruction  of 
teachers,  and  to  admit  students  from  other 
states  to  both  or  either  of  the  said  University 
or  Female  Oollege  by  and  with  the  consent 
and  upon  their  certificate  as  the  certificate 
of  the  said  board  of  control,  and  to  make  such 
rules  and  regulations  as  to  previous  instruc- 
tion for  entries  into  the  normal  department 
as  they  shall  deem  best;  and  also  without 
warrant  of  law  have  exercised,  and  are  exer- 
cising without  warrant  of  law.  Jointly  with 
the  state  board  of  education,  wrongfully  and 
without  authority  of  law,  have  assumed  the 
powers  to  permanently  locate  the  said  Uni- 
versity at  Gainesville,   the  Florida   Female 
Oollege  at  Tallahassee,  the  Institute  for  the 
Blind,  Deaf,  and  Dumb  at  St  Augustine,  and 
are  proceeding  to  prepare  plans  and  specifi- 
cations for  the  erection  of  University  build- 
ings at  Gainesville,  Florida,  and  have  with- 
out warrant  of  law  exercised,  and  are  exer- 
cising without  warrant  of  law,  tiie  power 
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to  take  posseBsIon  of  tbe  two  seminaries  of 
the  state,  one  east  and  tbe  other  west  of  the 
Suwannee  river,  the  State  Normal  School  at 
De  Fnnlak  Springs,  the  South  Florida  Mili- 
tary College  at  Bartow,  and  to  take  and 
appropriate  from  tbe  different  libraries  and 
laboratories  thereof  bo  mncb  as  shall  be 
necessary  to  thoroughly  equip  tbe  said  Uni- 
versity, Female  College,  the  Institute  for  the 
Blind,  Deaf,  and  Dumb,  and  Colored  Normal 
College,  and  any  and  all  of  the  other  prop- 
erty, equipments,  or  paraphernalia  of  such 
several  institutions  to  be  sold  or  otherwise 
disposed  of  as  in  tbe  Judgmrat  of  the  state 
board  of  education  shall  be  deemed  best 
Also  they,  the  said  N.  P.  Bryan,  A.  Ii.  Brown, 
Nathaniel  Adams,  P.  K.  Yonge,  and  T.  B. 
King,  acting  as  such  board  of  control,  have 
without  warrant  of  law  exercised,  and  are 
exercising  without  warrant  of  law,  the  power 
to  draw  and  issue  vouchers  for  and  on  be- 
half of  the  said  University,  Florida  Female 
College,  Institute  for  the  Blind,  Deaf,  and 
Dumb,  and  Colored  Normal  College,  on  the 
Treasurer  of  the  state  of  Florida,  to  be  paid 
upon  approval  of  tbe  Comptroller,  and  to 
make  reports  of  their  acts  and  doings  as 
such  board  of  control  to  the  Legislature  that 
shall  assemble  in  the  year  1907,  and  to  each 
meeting  of  the  Legislature  thereafter,  show- 
ing all  moneys  received  and  disbursed,  pur- 
poses for  which  the  same  were  received  and 
made,  and  every  matter  and  thing  connected 
with  the  said  institutions,  moneys,  funds, 
property  of  tbe  respective  Institutions  under 
their  charge  and  control,  etc.,  and  have  also 
usurped  and  exercised,  and  are  exercising 
without  warrant  of  law,  the  power  to  provide 
a  system  and  a  course  of  written  examina- 
tions by  questions  and  answers  for  all  tbe 
public  high  schools  in  tbe  state,  and  tbe 
right  and  power  to  approve  any  and  all 
examinations  of  students  entering  such  high 
schools  of  the  state  and  passing  from  one 
grade  to  another  thereof,  and  to  give  certif- 
icates of  such  approval  before  any  student 
shall  be  allowed  to  enter  such  high  schools, 
or  pass  from  one  grade  to  another  therein, 
and  to  alter  and  change  such  rules  and  reg- 
ulations where  It  shall  be  deemed  necessary, 
and  to  provide  all  necessary  blanks  and  dis- 
tribute the  same  for  such  purposes.  All 
which  liberties,  authorities,  privileges,  and 
franchises,  with  others,  the  said  N.  P.  Bryan, 
A.  L.  Brown,  Nathaniel  Adams,  P.  K.  Yonge, 
and  T.  B.  King,  as  the  liberties,  etc.,  of  a 
body  corporate  under  the  name  of  the  'Board 
of  Control,'  also  known  as  the  'State  Board 
of  Control,'  upon  tbe  state  of  Florida,  during 
all  tbe  time  aforesaid,  have  usurped  and  still 
do  usurp,  within  the  state  of  Florida,  and 
within  the  Jurisdiction  of  this  court  And 
tbe  Attorney  General  aforesaid  of  the  state 
aforesaid,  who  prosecutes  aforesaid,  upon  the 
relation  of  said  B.  F.  Moodle  and  said  city 
of  Lake  Olty,  further  gives  the  court  to  under- 
stand and  be  informed  that  It  is  claimed  or 
pretended  by  the  said  N.  F.  Bryan,  A.  Lt. 


Brown,  Nathaniel  Adams,  P.  K.  Yonge,  and 
T.  B.  King  that  the  said  University  under 
and  by  the  name  aforesaid,  the  Florida  Fe- 
male College,  tbe  Colored  Normal  College, 
and  the  Institute  for  the  Blind,  Deaf,  and 
Drmtb,  so  unlawfully  assumed  to  be  managed 
and  controlled  by  them  as  aforesaid,  as  the 
board  of  control  or  state  board  of  control, 
are  Institutions  of  learning  in  the  state  of 
Florida,  created,  managed,  and  conducted  by 
the  state  of  Florida,  through  them  as  the 
board  of  control  or  state  board  of  control,  as 
public  oflScers  of  the  state,  and  supported  out 
of  the  public  funds  of  the  state,  and  that  they 
are  such  public  o£Bcers  of  the  state  by  appoint- 
ment of  tbe  Governor  under  and  by  virtue  of 
an  act  of  the  Legislature  of  Florida,  ap- 
proved June  6,  1006,  known  as  ^Chapter 
5384,  Laws  of  Florida,'  and  that  they  pre- 
tend and  purport  to  exercise  the  said  powers, 
functions,  privileges,  and  franchises  under 
and  in  pursuance  of  the  said  act.  But  tbe 
Attorney  General  aforesaid,  prosecuting  as 
aforesaid  upon  the  relation  of  the  relators 
aforesaid,  avers  that  the  said  act  Is  In  viola- 
tion of  the  Constitution  of  the  state  of  Flori- 
da and  the  Constitution  of  the  United  States, 
and  is  void  and  of  no  effect  and  confers  no 
powers,  fimctlons,  franchises,  or  privileges 
upon  them,  for  that  by  act  of  Congress  of 
July  2,  1862,  the  fund  for  the  establishing 
and  maintenance  of  the  Florida  Agricultural 
College  was  donated  by  the  government  of 
the  United  States  for  the  certain  purpose 
therein  expressed  as  follows,  to  wit:  'To 
teach  such  branches  of  learning  as  are  re- 
lated to  agriculture  and  tbe  mechanic  arts. 
without  excluding  other  scientific  and  classi- 
cal studies,  and  including  military  tactics,  in 
order  to  promote  the  liberal  and  practical 
education  6f  tbe  industrial  classes  iu  the 
several  pursuits  and  professions  of  life' — and 
the  act  of  the  Legislature  (section  279  of  the 
Revised  Statutes  of  Florida)  in  words  ac- 
cepted said  donation  for  the  same  purpose; 
and  for  that  the  contract  then  and  there  and 
thereby  entered  into  by  and  on  the  part  of 
the  state  of  Florida  with  the  government  of 
the  United  States,  and  the  act  of  'Congress 
upon  the  subject  which  is  the  supreme  law 
of  the  land,  requires  the  said  state  to  use  tbe 
said  funds  for  the  maintenance  of  a  college 
of  tbe  class  expressed  In  the  words  and  terms 
of  the  contract  created  In  the  transaction  of 
the  said  donation  and  acceptance,  and  ac- 
cording to  the  terms  of  the  act  of  Congress, 
whereas,  under  the  requirements  of  the  said 
act  of  the  Legislature,  no  students  can  be 
admitted  to  said  Agricultural  College  except 
those  who  have  passed  a  satisfactory  exam- 
ination at  some  high  school  and  through  the 
twelfth  grade  as  now  established,  or  some 
other  institution  of  learning  having  an 
equivalent  of  instruction  to  the  twelfth  grade, 
which  excludes  tbe  persons  and  classes  for 
whom  said  provision  of  said  act  of  Congress 
was  made,  so  that  the  said  act  is  void  as 
impairing  tbe  obligation  of  tbe  contract  and 
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:a8  conflicting  with  the  eaid  act  of  Congress; 
and  also  for  that  the  said  act  Impairs  the 
■obligation  of  the  contract  of  the  state  of 
Florida  with  the  people  who  donated  to  the 
board  of  trustees  of  the  Florida  Agricultural 
-College,  who  were  agents  of  the  state  for  the 
.purpose  of  locating  said  college,  $15,000  and 
100  acres  of  land  in  consideration  of  the 
location  of  the  Agrlcnltural  College  at  Lake 
-Git7,  as  hereinbefore  mentioned.  In  that  the 
said  act  provides  for  the  removal  of  the 
li'lorlda  Agricultural  College  from  Lake  City, 
without  any  cause  for  such  removal,  and 
4il8o  takes  from  them  their  property  In  the 
.premises  without  due  process  of  law;  and 
for  that  It  Is  provided  by  section  1,  article 
:3  of  the^  Constitution  of  the  state  that  the 
legislative  authority  of  the  state  shall  be 
vested  In  a  Senate  and  a  House  of  Repre- 
sentatives, which  shall  be  designated  the  'Leg- 
islature of  the  State  of  Florida'  whereas  In 
■and  by  the  said  act  the  Legislature  has  at- 
tempted to  delegate  its  powers  of  making 
laws  In  the  matter  of  the  removal  of  the  said 
Florida  Agricultural  College  and  the  location 
■of  the  University  thereby  created,'  the  said 
institution  having  been  located  by  law  (sec- 
tion 289,  Revised  Statutes  of  Florida) ;  and  for 
that,  in  the  said  act  of  Congress  donating  to 
the  state  the  said  fund  for  the  establishment 
«nd  maintenance  of  the  Florida  Agricultural 
College,  and  In  the  act  of  the  Florida  Leg- 
islatnre  accepting  the  same.  It  is  provided  that 
military  tactics  shall  be  taught  in  the  said 
'College,  and  whereas.  In  and  by  the  said  act 
of  the  Legislature  (chapter  6384)  It  is  pro- 
vided that  military  tactics  shall  only  be 
taught  in  the  University,  Inclndlng  the  Agri- 
cultural (College,  In  the  event  it  shall  be  so 
-determined  by  the  said  joint  board  therein 
mentioned;  and  for  that  in  and  by  the  Con- 
stitution of  the  state  of  Florida  the  disquali- 
fications of  persons  for  office  In  said  state  and 
the  powers  of  the  Legislature  to  enact  laws 
excluding  persons  from  offices  in  said  state 
are  prescribed  and  limited,  but  it  is  provided 
In  and  by  the  said  act  (chapter  5381)  that  the 
iKtard  of  control  therein  and  thereby  pro- 
vided for  shall  consist  of  five  citizens  of  the 
state,  one  from  East  Florida,  one  from  South 
Florida,  one  from  West  Florida,  one  from 
Middle  Florida,  and  one  from  Middle  South 
Florida,  who  shall  have  been  residents  and 
citizens  thereof  for  a  period  of  at  least  ten 
years  prior  to  their  appointment,  and  that  no 
member  of  said  first  board  should  be  ap- 
pointed from  any  county  in  which  any  of 
the  institutions  named  in  said  act  were  lo- 
cated, and  no  appointment  upon  such  board 
shall  ever  be  made  from  any  county  In  which 
an  Institution  created  by  the  act  may  or 
might  be  located  or  situated,  which  provisions 
are  contrary  to  and  in  violation  of  the  Con- 
stitution of  said  state;  and  for  that  it  is  pro- 
vided by  section  25,  article  3,  of  the  Con- 
stitution of  the  state  of  Florida  that  the  Leg- 
islature shall  provide  by  general  law  for  In- 
corporating  such   educational,   agricultural, 


mechanical,  transportation,  mercantile,  and 
other  useful  companies  or  associations  as 
may  be  deemed  necessary,  but  It  shall  not 
pass  any  special  law  on  any  such  subject,  and 
any  such  special  law  shall  be  of  no  effect 
provided,  however,  that  nothing  therein  shall 
preclude  special  legislation  on  subjects  as  to 
a  university  or  the  public  schools,  or  as  to  a 
ship  canal  across  the  state,  whereas  the  said 
act  contains  special  legislation  on  subjects 
forbidden  by  said  section  of  Constitation.  to 
wit,  the  Florida  Female  College,  the  Institute 
for  the  Blind,  Deaf,  and  Dumb,  the  Colored 
Normal  School,  and  other  instltntions  not 
connected  with  the  University,  the  public 
schools,  nor  a  ship  canal  across  the  state;  and 
for  that  it  is  provided  by  section  3,  article 
12,  of  the  Constitution  of  the  state  of  Florida 
that  the  Governor,  Secretary  of  State,  Attor- 
ney Oeneral,  State  Treasurer,  and  Superin- 
tendent of  Public  Instruction  shall  constitute 
a  body  corporate  to  be  known  as  the  'State 
Board  of  Education  of  Florida,'  and  It  la 
provided  in  and  by  said  act  (chapter  aSSl) 
that  the  said  board  shall  for  certain  purposes 
therein  mentioned,  to  wit,  the  location  of  the 
several  institutions  therein  provided  for,  and 
other  purposes,  be  a  joint  board  with  the 
board  of  control  provided  for  in  and  by  the 
said  act,  which  provision  attempts  to  increase 
the  number  of  the  state  board  of  education 
and  to  add  other  persons  thereto,  and  to  in- 
termingle outside  persona  with  a  constitution- 
al board,  and  to  have  an  outside  board  act 
as  a  part  of  a  constitutional  board,  to  have 
said  constitutional  board,  to  wit,  said  state 
board  of  education,  act  as  a  Joint  board  con- 
trary to  the  Constitution  of  said  state,  and 
it  is  also  provided  in  and  by  said  section  3. 
article  12,  of  the  Constitution  of  the  state  of 
Florida  that  the  said  state  board  of  education 
shall  have  management  and  investment  of 
all  state  school  funds,  under  such  r^ulatlon 
as  shall  be  provided  by  law,  and  such  super- 
vision of  schools  of  higher  grades  as  the  law  I 
shall  provide,  whereas  it  is  provided  in  said 
act  that  the  board  shall  have  supervision  of 
the  board  of  control  therein  provided  for  in 
the  management  and  conduct  of  the  several 
instltatlons  therein  and  thereby  provided  for, 
which  said  institutions  are  not  part  of  the 
system  of  public  free  schools  of  the  state,  and 
in  conflict  with  the  limitation  upon  the  pow- 
er of  the  Legislature  to  add  to  or  increase 
the  powers  and  duties  of  the  state  board  of 
education  of  Florida  in  matter  unconnected 
with  their  constitutional  jurisdiction;  and 
for  that,  it  Is  provided  for  in  section  14,  ar- 
ticle 12,  by  the  Constitution  of  the  state,  that 
the  Legislature  at  Its  first  session  shall  pro- 
vide for  the  establishment,  maintenance,  and 
management  of  such  normal  schools,  not  to 
exceed  two,  as  the  Interests  of  the  public 
education  might  demand,  and  that  thereafter 
the  Legislature  at  its  session  held  in  1887,  by 
act  approved  on  May  31,  1887,  did  establish, 
and  have  until  the  passage  of  the  said  act 
maintained,  such  normal  schools,  one  estab- 
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llsbed  at  Tallabaasee  and  the  other  at  De 
Fnnlak  Springs,  and  whereas  It  Is  provided 
In  and  by  the  said  act  that  the  said  State 
Normal  School  established  and  located  at  Oe 
Funlak  Springs  be  disestablished  and  added 
to  the  University  therein  provided  for,  as  a 
part  thereof;  and  for  that  it  is  provided  In 
section  16,  article  8,  of  the  Constltntlon  of 
the  state  that  each  law  enacted  in  the  Legis- 
lature shall  embrace  bat  one  subject  and 
matter  inroperly  connected  therewith,  which 
subject  shall  be  briefly  expressed  in  the  title, 
and  whereas  the  said  act  is  In  conflict  there- 
with, and  is  void  and  of  no  effect,  in  that 
tbe  same  contains  more  than  one  subject  and 
matter  properly  connected  therewith,  which 
several  and  divers  subjects  are  expressed 
both  In  the  title  and  body  of  the  act,  to  wit, 
(1)  a  Univ»sity  of  the  State,  (2)  tbe  Florida 
Female  College,  (3)  the  Institution  for  tbe 
Blind,  Deaf,  and  Dumb,  at  St  Augustine, 
Fla.,  (4)  tbe  State  formal  School  for  Colored 
People  at  Tallahassee,  (6)  tbe  seminary  east 
of  the  Suwannee  river  at  OainesviUe,  Florida, 
(8)  the  seminary  west  of  tbe  Suwannee  river 
at  Tallahassee,  Florida,  (7)  the  Normal  School 
for  White  Stud^ts  at  De  Funlak  Springs, 
Florida,  (8)  the  Normal  School  at  St  Peters- 
bnrg,  Florida,  (9)  tbe  South  Florida  Military 
College  at  Bartow,  Florida,  (10)  the  provi- 
sions for  examination  for  the  public  free 
schools  and  high  schools  of  the  state,  (11)  the 
provisions  for  summer  schools,  (12)  appro- 
priation of  property  to  high  schools;  and  for 
that  the  said  act  (chapter  53S4)  attempts  to 
vest  the  assets  and  property  of  the  Institute 
for  the  Blind,  Deaf,  and  Dumb  In  the  state 
board  of  education,  and  to  vest  the  control, 
possession,  and  management  thereof  and  of 
said  Institute  In  said  board  of  control,  and  to 
authorize  the  Joint  board,  consisting  of  tbe 
state  board  of  education  and  tbe  board  of 
control,  to  determine  as  to  change  of  loca- 
tion of  said  Institute,  and  to  do  every  other 
matter  or  thing  In  that  connection  necessary 
and  requisite  to  carry  out  the  purposes  of 
said  act.  In  violation  of  the  Constitution  of 
the  state  of  Florida  by  which  said  Institute 
for  the  Blind,  Deaf,  and  Dumb  is  made  and 
declared  to  be  a  public  institution.  Jurisdic- 
tion and  supervision  of  which  Is  by  said  Con- 
stitution given  to  and  vested  in  the  board 
of  commissioners  of  state  Institutions;  that 
the  Florida  Agricultural  College  was  located 
at  Lake  City,  in  said  state,  heretofore,  to  wit, 
in  the  year  1883,  buildings  therefor  were  con- 
structed in  the  year  1884,  and  said  college 
was  oi)ened  for  the  reception  of  students,  to 
wit.  In  September,  A.  D.  1884,  and  has  been 
In  operation  ever  since,  that  the  name  of  said 
college  was  subsequently  changed  to  the  Uni- 
versity of  Florida,  that  said  Florida  Agrl- 
coltural  College  was  permanently  located  at 
Lake  City  in  pursuance  of  law  for  a  valuable 
consideration,  to  wit,  one  hundred  acres  of 
land  and  fifteen  thousand  dollars,  paid,  de- 
livered, and  conveyed  as  provided  by  law,  to 
wli;  to  the  trustees  of  said  college  as  provided 
80  SO.— 00 


by  law,  and  that  the  college  buildings  were 
constructed  on  said  land,  and  thfe  main  build- 
ing was  constructed  with  said  money  without 
cost  to  the  state;  that  of  the  said  funds  so 
paid  for  the  location  of  said  college  the  re- 
lator F.  B.  Moodle  contributed  a  considerable 
amount  to  wit  four  hundred  and  ninety  dol- 
lars, and  Fred  L.  Stringer,  as  trustee  of 
the  University  of  Florida  and  a  member  of 
the  board  of  said  institution  is  deprived  of 
his  said  office  by  the  said  acts  and  doings  of 
tbe  said  board  of  control  or  pretended  board 
of  control  as  hereinbefore  stated;  that  said 
act  (chapter  5384)  provides  that  if  said 
boards  shall  not  select  the  abolished  institu- 
tion located  at  Lake  City  as  one  of  tbe  places 
for  the  location  of  one  of  said  institutions 
provided  for  by  said  act,  then  the  said  state 
board  of  education,  out  of  tbe  assets  and 
property  coming  to  it  from  the  said  abolished 
Institution  at  that  place,  shall  refund  to  the 
said  dty  of  Lake  Olty  the  fifteen  thousand 
dollars  and  tbe  one  hundred  acres  of  land 
donated  by  Lake  City  to  the  said  institution 
upon  Its  establishment  at  that  place;  that 
said  boards  have  not  selected  said  location 
at  Lake  City  as  one  of  the  places  for  tbe 
location  of  one  of  said  Institutions  provided 
for  by  said  act,  but  have  located  all  of  them 
elsewhere,  and  not  In  Lake  City,  nor  in  the 
county  of  Columbia,  in  which  Lake  City  Is 
situated,  and  said  city  of  Lake  Cit^  has  an 
interest  under  said  act  of  the  Legislature 
(chapter  5384)  In  the  matter  of  the  wsrrant, 
authority,  and  right  of  the  said  persons  act- 
ing as  members  of  the  board  of  control  or 
the  state  board  of  control  to  bold  and  use 
the  said  offices  as  aforesaid,  and  as  said 
board  of  control  or  state  board  of  control  to 
exercise,  use,  and  perform  tbe  franchises, 
privileges,  liberties,  powers,  and  functions 
aforesaid. 

"Whereupon  the  said  Attorney  General,  for 
the  said  state  and  In  the  name  and  by  tbe  au- 
thority thereof,  prays  the  consideration  of  the 
court  here  in  the  premises,  and  due  process 
of  law  in  this  behalf  to  N.  P.  Bryan,  A.  L. 
Brown,  Nathaniel  Adams,  P.  K.  Yonge,  and  T. 
B.  King  to  answer  to  the  said  state  by  what 
warrant  or  authority  of  law  they  claim  to  ex- 
ercise offices,  franchises,  liberties,  and  powers 
aforesaid. 

"W.  H.  Ellis,  Attorney  General  of  Florida. 

"A.  J.  Henry,  Cooper  ft  Cooper,  and  M.  M. 
Scarborough,  Attorneys  for  Relators,  Acting 
by  Authority  of  said  Attorney  General." 

On  tbe  23d  day  of  November,  1005,  the  fol- 
lowing amendment  to  tbe  information  was 
filed  and  treated  as  a  part  thereof  by  the 
respective  counsel: 

"The  defendants  and  their  attorneys  will 
please  take  notice  that  upon  the  hearing  of 
the  said  cause  tbe  following  grounds  of  un- 
constitutionality of  tbe  said  statute  of  tbe 
said  state  (chapter  6884)  will  be  argued,  as  well 
as  tbe  other  grounds  of  unconstitutionality  of 
the  said  act  made  or  raised  In  said  informs- 
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tlon;  said  grounds  herein  apedflcally  men- 
tioned being: 

"(1)  That  the  Legislature  has  attempted  to 
delegate  Its  legislative  power  to  the  said 
boards  of  education  and  control  In  and  as  to 
each  and  all  of  the  several  matters  and  sub- 
jects covered  by  said  act 

"(2)  That  said  act  seeks  to  create  an  office^ 
to  wit,  the  office  of  member  of  the  board  of 
control,  or  state  board  of  control,  the  incum- 
bent of  Which  may  be  removed  by  the  Govern- 
or, contrary  to  the  Constitution  of  the  state, 
under  which  such  officers  should  only  be  re- 
moved by  and  with  the  consent  of  the  Senate. 

"(8)  That  the  incorporation  of  the  Florida 
Agricultural  College  into  the  University  of 
the  State  of  Florida  is  not  contained  in  or 
covered  by  the  title  of  the  act 

"  (4)  That  the  declaration  that  the  property 
of  the  Florida  Agricultural  College  is  the 
property  of  the  state  is  not  a  legislative,  but 
a  judicial,  act,  and  is  an  encroachment  of  the 
Legislature  upon  the  functions  of  the  Judi- 
ciary. 

"(5)  That  the  act  is  a  revision  of  all  the 
statutes  of  the  state  on  the  subjects  of  the 
various  schools  and  colleges  of  the  state  above 
the  grade  of  common  free  schools,  and  does 
not  re-enact  and  publish  at  length  any  of  the 
said  laws,  except  section  268  of  the  Revised 
Statutes." 

On  the  23d  day  of  November,  1905,  which 
was  the  return  day  fixed  by  this  court  in  its 
order  granting  leave  to  file  the  information, 
the  respondents  filed  the  following  demurrer 
to  the  information,  and  also  moved  to  quash 
the  information  upon  the  same  grounds  set 
forth  In  the  demurrer: 

"Now  come  N.  P.  Bryan,  A.  L.  Brown,  Na- 
thaniel Adams,  P.  K.  Tonge,  and  T.  B.  King, 
as  the  state  board  of  control,  sought  to  be 
made  respondents  herein,  and  in  obedience  to 
the  rule  issued  herein  to  show  cause,  and 
for  grounds  of  demurrer  to  the  Information 
In  the  nature  of  quo  warranto  filed  herein, 
show  as  follows: 

"(1)  The  office  from  which  the  said  re- 
spondents are  sought  to  be  ousted  is  a  public 
office  essentially  governmental  in  Its  charac- 
ter, and  an  information  in  the  nature  of  a 
quo  warranto  to  oust  therefrom  the  incum- 
bents thereof  can  be  instituted  only  on  the 
relation  of  the  Attorney  General. 

"(2)  The  information  herein  has  been  set 
on  foot  on  the  relation  of  others  than  the 
Attorney  General  of  the  state  of  Florida. 

"(3)  Said  information  shows  that  it  was 
filed  by  leave  of  this  court,  which  has  no 
authority  to  grant  leave,  or  withhold  leave, 
to  file  the  same.  Such  an  Information  can 
only  be  filed  by  the  Attorney  General,  who 
in  filing  It  must  act  by  himself,  upon  his 
own  initiative  and  without  co-operation  with 
others,  under  his  oath  of  office  and  his  sense 
of  responsibility  to  the  sovereignty  which 
creates  the  office  and  controls  its  incumbency. 

"(4)  The  information  assails  as  unconstitu- 
tional the  legislative  act  (chapter  5384)  under 


which  the  said  state  board  of  control  to 
created,  and  its  object  is  to  dissolve  said 
corporation.  Said  oorjxtration,  ev«i  If  no 
more  than  a  de  facto  corporation.  Is  a  nec- 
essary party  herein,  and  is  not  Impleaded 
or  sought  to  be  impleaded  hereto. 

"(6)  Said  information  charges  that  respond- 
ents have  wrongfully  exercised  and  are 
wrongfully  exercising  Jointly  with  the  state 
board  of  education  the  power  to  permanently 
locate  the  University  of  Florida  and  other 
institutions  therein  named ;  and  yet  the  state 
board  of  education,  whose  official  action 
Is  thus  sought  to  be  Impeached,  la  not  made 
a  party  to  this  proceeding. 

"(6)  The  information  does  not  Ue,  because 
the  legal  existence  of  the  office  of  the  state 
board  of  control  as  a  public  office  capable 
of  being  intruded  into  or  usurped  la  assailed 
upon  the  sole  ground  that  the  legislatlTe  act 
creating  it  is  unconstitutional ;  and  the  right 
of  the  defendants  to  legally  exercise  the  func- 
tions they  are  charged  with  Illegally  ex- 
ercising, is  assailed  solely  upon  the  ground 
that  such  office  as  a  public  office  does  not 
exist 

"(7)  The  respondents  herein  sought  to  be 
ousted  are  not  charged  with  Hntmdtng  Into 
or  usurping  a  public  office.'  They  are  char- 
ged merely  with  'having  exercised  and  used 
without  warrant  of  law  the  office  and  the 
functions  and  the  powers  of  the  board  ot 
control  also  known  and  described  as  the 
"State  Board  of  Control." '  And  there  Is  no 
statute  in  this  state  enlarging  the  functions 
of  an  information  of  quo  warranto,  or  those 
of  an  information  in  the  nature  of  a  quo 
warranto,  so  as  to  embrace  the  acts  so 
charged. 

"(8)  An  information  In  the  nature  of  a 
quo  warranto  does  not  lie  to  try  the  right 
to  an  office  other  than  a  legally  recognized 
public  office. 

"(9)  Chapter  6884  of  the  Laws  of  Florida. 
assailed  as  unconstitutional,  is  not  obnoxious 
to  the  constitutional  provisions  set  forth  In 
the   information. 

"Wherefore,  and  for  divers  other  reasons 
apparent  on  the  face  of  said  information,  the 
said  defendants  demur  thereto,  and  pray  the 
Judgment  of  this  court  that  said  rule  to  show 
cause  be  discharged." 

A.  J.  Henry,  Cooper  &  Cooper,  and  M.  M. 
Scarborough,  Jr.,  for  relators.  A.  W.  Cock- 
rell  &  Son,  H.  H.  Buckman,  and  Fred  T. 
liyers,  for  respondents. 

SHACKLBFORD,  C.  J.  (after  stating  the 
facts).  The  first  eight  grounds  of  the  demur- 
rer interposed  by  the  respondents  to  the  infor- 
mation attack  the  form  thereof  and  question 
whether  or  not  the  same  has  been  properly 
brought  or  will  lie.  Oiu:  attention  has  been 
called  by  the  respective  counsel  to  a  number 
of  authorities  bearing  upon  these  grounds, 
and  we  have  had  the  benefit  not  only  of  care- 
fully prepared  briefs  relating  thereto,  but 
of  elaborate  oral  arguments  as  well.     AI- 
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tbongb  tbese  points  are  replete  with  Interest, ' 
and  we  appreciate  tbe  able  and  thorongb 
manner  In  which  they  have  been  presented  to 
na  by  the  respective  counsel,  we  bare  de- 
termined that  no  extended  discussion  there- 
of by  us  la  either  advisable  or  necessary,  es- 
pecially so  since  counsel  for  the  respondents, 
while  raising  and  strenuously  arguing  these 
points  of  practice  and  procedure,  have  re- 
quested us,  in  the  event  tbe  act  is  sustained, 
to  render  a  decision  upon  the  merits  of  tbe 
case,  and  for  the  further  reason  that  an  ex- 
amination of  these  points  has  led  to  an 
Investigation  of  the  entire  case  presented  by 
tbe  record;  and  as  it  has  been  argued  by 
coimsel,  and  we  have  reached  a  conclnslon 
thereon,  therefore  we  have  decided  to  dis- 
pose of  tbe  case  on  Its  merits,  with  only  a 
brief  reference  to  these  preliminary  matters. 
Jacksonville  Electric  Light  Co.  v.  City  of 
Jacksonville,  86  Fla.  229,  text  262,  18  South. 
677,  51  Am.  St  Rep.  24,  SO  L.  R.  A.  540. 

As  we  said  in  our  Advisory  Opinion  to  the 
Governor,  40  Fla.  — ,  39  South.  63,  text  64: 
"The  duties  to  be  performed  by  such  board 
[the  state  board  of  control]  are  important 
and  essentially  governmental  in  character. 
The  otQce  is  continuous  and  permanent,  and 
remains  to  be  filled,  though  the  incumbents 
may  die  or  resign."  It  necessarily  follows, 
then,  as  was  said  by  tbis  court,  speakUig 
through  Mr.  Justice  Westcott,  in  the  very 
able  and  exhaustive  opinion  rendered  by  him 
In  SUte  V.  Oleasou,  12  Fla.  190,  text  224  et 
8eq.: 

"An  Information  In  the  nature  of  a  quo 
warranto  may  be  filed  at  tbe  discretion  of  tbe 
Attorney  General  in  a  case  of  this  character. 
The  proper  process  'issues  on  demand  of 
the  proper  officer  of  the  state  as  a  matter  of 
course,  and  there  Is  no  more  necessity  for  an 
application  to  this  court  for  this  writ  than 
there  would  be  for  a  summons  in  a  circuit 
court  when  tbe  state  Is  about  to  commence 
an  action  of  debt  against  one  of  her  debtors. 
No  reasons  are  offered  why  the  writ  should 
Issue,  no  information  is  communicated  by  af- 
fidavit or  otherwise,  and  there  Is  no  power  in 
this  court  to  refuse  Issuing  the  writ  Why 
ask  leave?  It  Is  the  admission  that  this 
court  has  a  discretion,  whereas  none  Is  con- 
ceived to  exist'  State  v.  Insurance  Co.,  8 
Mo.  331. 

"Under  the  laws  of  tbis  state  the  Attorney 
General  is  as  much  the  representative  of  the 
state  of  Florida  in  the  Supreme  Court  as  the 
king's  Attorney  General  is  his  representative 
In  tbe  Court  of  King's  Bench;  Indeed,  more 
so,  as  In  the  Court  of  King's  Bench  there  are 
for  certain  causes  representatives  of  the  king 
other  than  the  Attorney  General,  while  here, 
it  is  his  sole  duty  to  'appear  in  and  attend 
to,  in  behalf  of  the  state,  all  suits  or  prosecu- 
tions, civil  or  criminal,  or  in  equity,  in  whlcn 
the  state  may  be  a  party,  or  In  any  wise  in- 
terested, in  the  Supreme  Court  of  this  state.' 
^cts  1845,  p.  6,  c.  2. 

"Tbe  office  of  Attorney  General  Is,  in  many 


respects.  Judicial  In  Its  character,  and  he  is 
clothed  with  a  considerable  discretion.  The 
appropriate  and  proi)er  function  of  courts  is 
to  hear  causes  that  the  citizen  of  the  state 
may  see  proper  to  institute,  and  there  are  but 
few  cases  in  which  they  can  exercise  a  dis- 
cretion to  refuse  to  hear  them.  The  Attorney 
General  being  intimately  associated  with  the 
other  departments  of  the  government  being 
as  well  the  proper  legal  adviser  of  the  execu- 
tive as  the  legislative  department  of  the  gov- 
erment  it  is  highly  proper,  whenever  the 
right  to  a  public  ofllce  is  to  be  tried,  that  he 
shonld-  be  clothed  with  a  discretion  in  the 
premises,  which  should  be  exercised  at  least 
independently  of  tbe  courts  in  actions  of  this 
character.  A  careful  review  of  the  cases  in 
the  books  will  sbow  that  tbe  records  disclose 
that  in  almost  every  case  of  this  kind  there  is 
more  or  less  political  feeling,  and  the  case 
at  bar  discloses  no  less,  and.  Indeed,  much 
more,  of  this  than  Is  usual.  Is  it  to  be  said 
that  It  Is  a  function  appropriate  to  a  court  to 
weigh  the  motives  of  contending^  political 
factions,  examine  Into  their  various  political 
theories,  attempt  to  enter  Into  their  breast^, 
and  determine  motives?  Are  they  to  meas- 
ure with  microscopic  analysis  and  ascertain 
whether  there  is  passion  and  prejudice,  and, 
after  ascertaining  that  there  is,  to  fix  by 
Judicial  determination  Just  how  much  of  each, 
or  either,  or  both,  is  necessary  to  remove  a 
case  from  Judicial  scrutiny? 

"The  court  cannot  criticise  the  motives  of  a 
party  acting  as  an  officer.  It  may,  in  some 
cases,  exercise  a  discretion  where  a  relator 
clothed  with  no  official  discretion  asks  its 
aid.  In  him  are  vested  no  public  rights,  no 
governmental  discretion,  and  he  seeks  a  Judi- 
cial tribunal  as  an  individual,  and  shonld  not 
be  permitted  to  Inquire  into  rights  to  fran- 
chise unless  the  public  good  is  promoted 
thereby. 

"This  discretion  is  vested  in  the  Attorney 
General;  If  he  exercises  it  Improperly,  there 
Is  another  tribunal,  the  people,  or  their 
grand  Inquest  the  Assembly,  to  punish  him." 

Also  see  Robinson  v.  Jones,  14  Fla.  266; 
State  V.  Jones,  16  Fla.  306;  Lake  v.  Palmer, 
18  Fla.  501,  text  500  et  seq.;  State  v.  An- 
derson, 26  Fla.  240,  text  251  et  seq.,  especial- 
ly 263,  8  South.  1;  Bnckman  v.  State,  34 
Fla.  48,  text  66  et  seq.,  16  South.  697,  24 
L.  R.  A.  806. 

The  statutes  now  in  force  relating  to  the 
institution  of  proceedings  upon  writs  of  quo 
warranto  in  this  state  are  found  In  the  Re- 
vised Statutes  of  1892,  and  are  as  follows: 

"Sec.  1781.  Power  of  Court  to  Make  Par- 
ties.— ^In  all  proceedings  upon  writs  of  quo 
warranto,  or  upon  Information  in  the  nature 
of  such  writs,  or  in  civil  actions  Instituted  to 
obtain  the  remedies  obtainable  by  such  pro- 
ceedings, where  the  Attorney  General  In- 
stitutes the  action  and  does  not  make  all  the 
persons  claiming  title  to  the  office  parties. 
It  shall  be  within  the  power  of  tbe  court  to 
make  parties  defendant  of  all  persons  claim- 
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Ing  th«  office  and  not  made  parties  by  the 
Attorney  General.  Bnt  the  said  persons  bo 
desiring  to  be  nuide  parties  shall  be  re- 
quired to  set  forth  by  petition  under  oath 
a  prima  fade  case  of  right  and  title  to  the 
office  before  the  court  can  be  required  to 
make  the  order,  and  to  give  security  to  the 
satisfaction  of  the  court  for  the  payment  of 
all  costs  which  may  be  awarded  against 
them. 

"Sec.  1782.  Right  of  Claimant  upon  Re- 
fusal of  Attorney  General. — Any  person 
claiming  title  to  an  office  which  is  exercised 
by  another  shall  have  the  right,  upon  re- 
fusal by  the  Attorney  General  to  institute 
proceedings  in  the  name  of  the  State  npon 
such  claimant's  relation,  or  uiwn  the  Attor- 
ney General's  refusal  to  file  a  complaint  set- 
ting forth  his  name  as  the  person  rightfully 
entitled  to  the  office,  to  file  an  Information, 
or  institute  an  action  In  the  name  of  the 
state  against  the  person  exercising  the  office, 
setting  up  bis  own  claim.  In  this  case,  the 
court  is  authorized  and  required  to  determine 
the  right  of  the  claimant  to  the  office  If  he 
«o  desirea  However,  in  this  as  well  as  in 
all  other  proceedings  of  this  character,  no 
person  shall  be  adjudged  entitled  to  hold  an 
office  except  vpou  full  proof  of  his  title  to 
the  office." 

It  is  unnecessary  for  ns  to  discuss  the 
changes  which  have  been  made  in  our  stat- 
utes since  the  opinion  in  State  v.  Gleason, 
supra,  wai^  rendered.  Suffice  it  to  state,  as 
was  said  by  this  court  in  the  State  t. 
Anderson,  26  Fla.,  text  251,  8  South.  8,  In 
referring  to  the  case  of  State  t.  Gleason, 
supra:  "There  is  nothing  In  our  jurisdiction 
as  defined  by  the  present  Constitution  (1885) 
that  renders  the  above  decision  inapplicable 
or  without  controlling  authority  now."  We 
would  add  that  none  of  the  changes  made 
in  our  statutes  since  that  decision  was  ren- 
dered have  lessened  or  impaired  its  force  or 
applicability  upon  the  points  now  under 
consideration.  It  still  remains  not  only  the 
leading  case  in  this  court  upon  the  subject  of 
proceedings  upon  writs  of  quo  warranto, 
but  as  was  admitted  by  the  respective  coun- 
sel. If  we  understood  them  correctly,  one  of 
the  leading  cases  in  the  United  States.  It 
Is,  then,  the  settled  law  in  this  state,  as  it 
was  at  common  law,  that  "an  information 
In  the  nature  of  a  quo  warranto  may  be 
filed  at  the  discretion  of  the  Attorney  General 
In  a  case  of  this  character,"  and  that  "there 
is  no  more  necessity  for  an  application  to 
this  writ  than  there  would  be  for  a  summons 
in  a  circuit  court  when  the  state  is  about  to 
commence  an  action  of  debt  against  one  of 
her  debtors."  State  v.  Gleason,  12  Fla., 
text  224,  225;  State  v.  Anderson,  26  Fla. 
text  253,  8  South.  1.  "This  discretion  Is  vest- 
ed In  the  Attorney  General.  If  he  exercises 
it  improperly,  there  is  another  tribunal,  the 
people,  or  their  grand  inquest,  the  Assembly, 


to  punish  him."  State  r.  Oleaaon,  12  FUu 
text  226. 

Upon  the  Attorney  General,  then,  rests  the 
responslblllly  for  the  filing  of  this  informa- 
tion, for  its  form,  nature,  and  contents,  in- 
duing all  of  its  all^^^ons.  This  anthorlty 
and  responsibility  so  vested  In  him  cannot  be 
delegated  by  him  to  any  person  or  persons, 
or  even  cast  upon  this  court  See  Shortf  s 
Informations,  Mandamus  and  PiohlMtion 
(Am.  Bd.,  by  Heard)  *112  et  seq.,  and  ao- 
thwittes  cited  In  notes ;  23  Amer.  &  Ens.  E<ncy. 
Law  (2d  Ed.)  601  et  seq.,  and  authorities  cit- 
ed In  notes;  17  Ency.  of  PL  &  Pr.  428,  441. 
442,  444,  448,  and  notes;  High's  Ebctxaordl- 
nary  Remedies  (3d  Ed.)  {  697,  and  notes;  1 
Spelling's  Injunctions  and  Other  Extraordi- 
nary Remedies  (2d  Ed.)  {  1834  et  seq.,  and 
notes.  It  would  seem  that  the  proper  prac- 
tice in  a  proceeding  of  this  character  is  to 
institute  it  in  the  name  of  the  state  upon 
the  relation  of  the  Attorney  Croneral.  State 
V.  Gleason,  supra. 

The  requirement  in  section  37  of  artlde 
5  of  the  Constitution  of  1885,  being  in  sub- 
stance the  same  as  the  one  In  force  at  ttie 
time  the  decision  in  State  v.  Gleason,  supra, 
was  rendered,  is  as  follows;  "The  style  of 
all  process  shall  be  'The  State  of  Florida,' 
and  all  prosecutions  shall  be  conducted  in 
the  name  and  by  the  authority  of  the  state." 

We  shall  treat  this  Information  as  brought 
In  the  name  of  the  state  upon  the  relation  of 
the  Attorney  General,  though  in  a  somewhat 
Informal  manner,  considering  the  mention 
of  the  so-styled  relators  as  mere  snrplosage 
and  In  no  way  affecting  the  validity  of  the 
Information,  nor  in  any  way  affecting  the 
absolute  control  of  the  case  by  the  Attorn^ 
General  In  his  official  ca.pacity.  See  Sbortt's 
Information,  Mandamus  and  Prohibition 
(Am.  Ed.,  by  Heard)  *112,  note  1 ;  Common- 
wealth V.  Fowler,  10  Mass.  290 ;  Goddard  v. 
Smithett,  8  Gray  (Mass.)  116;  Common- 
wealth V.  Allen,  128  Mass.  308;  Attorn^ 
General  v.  Adonal  Shomo  Corp.,  167  Mass. 
424,  46  N.  E.  762 ;  High's  Extraordinary  Rem- 
edies (3d  Ed.)  S§  697,  703;  17  Ency.  Pi.  & 
Pr.  462. 

Assuming,  then,  withont  further  discussion 
and  without  passing  upon  the  i>olnts  raised 
by  the  first  eight  grounds  of  the  donnrrer, 
that  the  proceedings  in  the  instant  case  have 
been  properly  instituted  and  that  the  Infor- 
mation Is  in  sufficiently  proper  form  to  war- 
rant our  consideration  of  the  case  on  Its 
merits,  toe  tbe  reasons  already  stated,  with- 
out more  ado,  we  j)as8  to  the  consideration 
of  the  merits. 

The  ninth  and  only  remaining  ground  of 
the  demurrer  Is  that  "chapter  5384  of  the 
laws  of  Florida,  assailed  as  unconBtltntlonal, 
is  not  obnoxious  to  the  conatitntlonal  pro- 
visions set  forth  In  the  information." 

This  brings  us  face  to  face  with  the  act  In 
question,  and  we  must  determine  whether  or 
not  it  is  sufficient  to  withstand  the  atiack 
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made  upon  it  In  the  Information  and  the  amend- 
ment  filed  thereto  and  treated  by  the  respec- 
tive counsel  as  forming  a  part  thereof.  This 
we  shall  now  proceed  to  do,  taking  np  for 
consideration  the  groonds  of  attack  npon  the 
constitutionality  of  said  act  In  the  order  In 
which  they  appear  In  the  information  and 
the  amendment  Before  doing  this,  how- 
ever, it  may  be  well  for  as  to  remember  and 
hear  in  mind  throughout  this  discussion 
that  "no  rule  of  constitutional  construction 
Is  better  settled  than  that  if  there  be  a  doubt 
whether  a  legislative  enactment  Is  strictly 
constitutional,  or  that  If  it  be  not  clearly  oih 
posed  to  constitutional  restrictions,  the  courts 
will  not  hold  the  enactment  to  be  invalid. 
If  the  courts  were  to  hold  otherwise  they 
would  l>ecome  mere  lawmakers,  undertaking 
to  place  obstacles  in  the  way  of  legislation 
which  had  not  been  plainly  placed  there  by 
the  people  In  framing  the  charter  itself,  and 
deny  to  the  people  represented  in  the  Legis- 
lature a  power  they  had  not  denied  to  the 
l^slative  department"  Cheney  v.  Jones, 
14  Fla.  687,  text  607.  As  was  said  in  Holton 
T.  State,  28  Fla.  803,  9  South.  716,  headnote 
2:  "A  liberal  rule  of  construction  should  be 
applied  when  the  constitutionality  of  legisla- 
tive enactments  is  questioned,  and  every  rea- 
aonable  doubt  should  be  resolved  In  favor  of 
the  constitutionality  of  the  act  assailed."  Also, 
as  was  said  in  State  ex  rel.  Turner  v.  Hook- 
er, Se  Fla.  368,  text  863  et  seq.,  18  South.  767, 
7^:  "In  passing  upon  the  constitutionality 
of  statutes  generally,  no  matter  from  what 
Btandpoint  the  attack  thereon  may  be  made, 
It  is  a  well-settled  and  cardinal  rule  that 
nothing  but  a  clear  violation  of  the  Constitu- 
tion will  testify  the  courts  in  overruling  the 
legislative  will ;  and  where  there  is  a  reason- 
able doubt  as  to  the  constitutionality  of  an 
act  it  must  be  resolved  in  favor  of  the  act 
and  It  should  be  upheld.  It  is  further  well 
settled  that  constitutional  provisions  for  the 
government  of  the  legislative  department  in 
the  enactment  of  laws,  like  those  quoted 
above,  are  mandatory,  and  that  It  is  the  duty 
of  the  courts  to  adjudge  the  law  invalid  and 
void  in  cades  where  it  Is  clear,  beyond  reason- 
able doubt  that  these  provisions  have  been 
violated  or  ignored;  but  these  provisions 
should  receive,  not  a  technical  construction, 
but  a  reasonable  one,  and,  looking  to  the 
evils  Intended  to  be  remedied  thereby,  only 
such  legislative  acts  should  be  overthrown  as 
are  clearly  and  obviously  ofFensive  in  their 
spirit  and  meaning.  See  the  numerous  cases 
dted  in  the  notes  to  Davis  v.  State,  61  Am. 
Dec.  381."  Also  see,  to  the  same  effect, 
County  Commissioners  of  Duval  County  v. 
City  of  Jacksonville,  36  Fla.  196,  18  South. 
839,  29  L.  R.  A.  416;  State  v.  Canfleid,  40 
Fla.  36,  23  South.  691,  42  L.  B.  A.  72;  Web- 
ster V.  Powell,  86  Fla.  708,  text  716  et  seq., 
18  South.  441;  State  ex  rel.  Attorney  Oen- 
wal  V.  Bums,  38  Fla.  867,  text  388,  21  South. 
290. 

Having  before  us  these  principles,  which 
must  guide  us  in  our  investigation  and  d» 


termination,  we  now  turn  to  the  gi'onnda  of 
objection  urged  against  the  constitutionality 
of  the  act  In  question,  and,  as  a  matter  of 
convenience,  we  shall  number  the  grounds 
and  divide  them  Into  separate  sections. 

1.  The  first  ground  alleged  in  the  Informa- 
tion against  the  constitutionality  of  the  act 
In  question  is  as  follows:  "That  the  said 
act  is  in  violation  of  the  Constitution  of  the 
State  of  Florida  and  the  Constitution  of  the 
United  States,  and  la  void  and  of  no  effect, 
and  confers  no  powers,  functions,  franchises, 
or  privileges  upon  them  [the  officers  named 
In  the  information],  for  that  by  act  of  Con- 
gress of  July  2,  1862,  the  funds  for  the  es- 
tablishing and  maintenance  of  the  Florida 
Agricultural  College  were  donated  by  the 
government  of  the  United  States  for  the  cer- 
tain purpose  therein  expressed  as  follows, 
to  wit ;  "To  teach  such  branches  of  learning 
as  are  related  to  agriculture  and  the  mechan- 
ic arts,  without  excluding  other  scientific  and 
classical  studies  and  including  military  tac- 
tics in  order  to  promote  the  liberal  ana 
practical  education  of  the  industrial  classes 
In  the  several  pursuits  and  professions  of 
life' — and  the  act  of  the  Legislature  (section 
279  of  the  Bevlsed  Statutes  of  Florida)  in 
words  accepted  said  donation  for  the  same 
purpose;  and  for  that  the  contract  then  and 
there  and  thereby  altered  Into  by  and  on  the 
part  of  the  state  of  Florida  with  the  govern- 
ment of  the  United  States,  and  the  act  of 
Congress  upon  the  subject  which  Is  the  su- 
preme law  of  the  land,  requires  the  said 
state  to  u«e  the  said  funds  for  the  main- 
tenance of  a  college  of  the  class  expressed 
in  the  words  and  terms  of  the  contract  creat- 
ed In  the  transaction  of  the  said  donation 
and  acceptance  and  according  to  the  terms 
of  the  act  of  Congress,  whereas,  under  the 
requirements  of  the  said  act  of  the  Legisla- 
ture, no  student  can  be  admitted  to  said  Agri- 
cultural College  except  those  who  have  pass- 
ed a  satisfactory  examination  at  some  high 
school,  and  through  the  twelfth  grade  as 
now  established,  or  some  other  institution  of 
learning  having  an  equivalent  of  Instruction 
to  the  twelfth  grade,  which  excludes  the  per- 
sons and  classes  for  whom  said  provision 
of  said  act  of  Congress  was  made,  so  that  the 
said  act  is  void  as  impairing  the  obligation 
of  the  contract  and  as  conflicting  with  the 
said  act  of  Congress." 

The  act  of  Congress  referred  to  In  the 
above  quotation  from  the  information  Is 
found  in  Act  July  2,  1862,  c.  ISO,  12  Stat  503 
et  seq.,  2  Fed.  St  Ann.  860  et  seq. ;  but  we 
deem  It  unnecessary  to  copy  this  act  here, 
for  the  reason  that  the  same  was  extensively 
discussed  by  this  court  In  State  ex  reL  Attor- 
ney General  t.  Enowles,  16  Fla.  677,  as  was 
also  chapter  1766,  p.  45,  of  the  Laws  of 
Florida  of  1870,  of  which  chapter  section 
279  of  the  Revised  Statutes  of  Florida  of 
1892  formed  a  i>art  In  the  statement  and 
opinion  In  this  cass  a  full  history  of  what 
vas  done  under  this  act  of  Congress  by  the 
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state  of  Florida,  Including  all  the  amend- 
ments to  chapter  1766  adopted  by  the  Legis- 
lature of  Florida,  Is  set  forth,  and  as  to  these 
matters  we  content  ourselves  by  referring 
to  said  cited  case.  There,  as  In  the  Instant 
case,  the  constitutionality  of  the  act  of  the 
Florida  Legislature  then  In  force  in  regard 
to  the  Florida  Agricultural  College  was  as- 
sailed, largely  upon  the  same  grounds  which 
form  the  basis  of  attack  in  the  instant  case. 
In  the  opinion  rendered  therein  by  Mr.  Jus- 
tice Westcott  it  was  held  that  chapter  3045, 
p.  103,  of  the  Lews  of  1877,  which  amended 
chapter  1766,  p.  45,  of  the  Laws  of  1870,  was 
not  unconstitutional,  and  the  following  lan- 
guage on  page  616  et  seq.  was  used  by  him. 

"The  next  general  proiwsltion  as  to  this 
statute  is  that  it  impairs  the  obligation  of 
a  contract  The  statute  changes  the  trustees 
of  this  college.  It  substitutee  the  trustees 
named  In  the  act  of  1877  for  those  named  in 
the  act  of  1872,  as  the  act  of  1872  substituted 
those  named  in  It  for  those  mentioned  In  the 
act  of  1870.  The  ground  upon  which  this 
Tiew  is  based  Is  that  this  is  a  private,  not  a 
public,  corporation.  The  corporation  is  It- 
self founded  by  the  state  through  property 
derived  from  the  government  of  the  United 
States.  These  trustees  are  made  by  this 
legislation  the  agents  of  the  state  to  collect 
and  disburse  proifbrty  appropriated  by  the 
general  govemment  to  the  state  for  a  public 
purpose. 

"There  is  not  and  never  was  any  private 
property  In  the  trustees  In  the  funds.  They 
were  derived  from  the  government.  The 
founder  of  this  institution  was  the  govern- 
ment of  the  state  of  Florida,  and  the  prop- 
erty which  constituted  its  basis  was  public 
moneys  of  the  state  of  Florida  derived  by  it 
from  the  government  of  the  United  States  In 
trust  for  the  establishment  of  an  Institution 
of  this  character. 

"It  never  was  the  purpose  of  the  state  of 
Florida  to  give  these  trustees  any  private 
right  to  this  property.  Throughout  the 
whole  legislation  they  are  shown  to  be  simple 
public  agents  to  manage  a  public  property. 
The  only  right  they  have  to  it  Is  by  the 
legislation  of  the  state,  and  every  section  of 
these  acts  shows  that  it  was  founded  by  pub- 
lic funds  and  for  a  public  purpose.  Trustees 
of  University  v.  Winston,  5  Stew.  &  P.  (Ala.) 
23;  Trustees  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat  518,  4  L.  Ed.  629. 

"It  may  be  true  that  any  legislation  of  the 
state  appropriating  these  funds  to  any  other 
purpose  than  that  public  purpose  named  in 
the  act  of  Congress  might  have  been  In  bad 
faith;  but  that  is  a  matter  which  does  not 
concern  these  trustees,  nor  does  this  fact 
change  the  nature  of  the  institution." 

It  will  be  borne  in  mind  that  the  cited 
case  was,  as  is  the  instant  case,  a  quo  war- 
ranto proceeding. 

We  are  of  the  opinion  that  there  Is  no 
force  in  this  objection  and  that  It  is  without 
merit    It  Is  not  pointed  oat  to  as  In  what 


manner  any  of  the  iMrovlslons  of  the  act 
assailed  as  being  unconstitutional  defeats 
the  purposes  of  the  act  of  Congress.  It  la 
not  charged  directly  In  the  information  that 
any  students  have  been  or  will  be  deprived 
of  the  right  to  receive  the  benefits  of  a  college 
education  contemplated  by  the  aCt  of  Con- 
gress, the  title  of  which  act  is  "An  act  donat- 
ing public  lands  to  the  several  states  and 
territories  which  may  provide  colleges  for 
the  benefit  of  agriculture  and  the  mechanic 
arts."  It  surely  cannot  be  seriously  con- 
tended that  the  Legislature  has  not  the  right 
to  provide  proper  educational  guallflcations 
for  admission  to  the  college  so  created  by 
the  Legislature  under  the  provisions  of  this 
act  of  Congress.  Undoubtedly  some  Judgment 
and  discretion  were  to  be  used  by  the  Legis- 
lature In  prescribing  these  qualifications; 
otherwise,  how  could  the  institution  In  qnes- 
tion  be  a  college?  As  a  matter  of  fact  the 
Legislature,  in  section  15,  c.  1766,  p.  4S,  of 
the  Laws  of  1870,  brought  forward  into  the 
Revised  Statutes  of  1892  as  section  293,  re- 
lating to  the  Florida  Agricultural  Collega 
expressly  conferred  upon  the  faculty  thereof 
the  authority  to  "determine  the  basis  of  ad- 
mission" to  the  college,  thereby  recognizing 
the  fact  that  all  pupils,  regardless  of  age  or 
qualifications,  were  not  entitled  to  admission. 
This  provision  has  never  been  called  In  ques- 
tion, so  far  as  we  are  Informed,  but  has  been 
silently  acquiesced  In  ever  since  Its  enact- 
ment If  the  faculty  could  be  left  by  the 
Legislature  unrestricted  In  determining  "the 
basis  of  admission,"  why  could  not  the  I^egls- 
lature  Itself  fix  this  basis,  as  it  did  in  the 
act  in  question?  Congress  certainly  did  not 
Intend  that  a  state,  accepting  the  provisions 
of  the  act  and  establishing  a  college  there- 
under should  admit  thereto  any  children  who 
saw  fit  to  apply,  whether  in  the  kindergarten, 
primary,  or  whatsoever  department  in  de- 
fault whereof  the  contract  so  made  between 
Congn^ess  and  the  state  would  be  impaired 
and  the  act  of  Congress  thereby  violated. 
To  so  bold  would  be  an  utter  absurdity,  and 
yet  the  contention  of  the  relator  logically 
leads  to  this  reductlo  ad  absurdum.  But 
this  Is  not  all.  On  turning  to  chapter  1  of 
title  5  of  the  Revised  Statutes  of  1892,  em- 
bracing sections  225  to  267  inclusive,  to  say 
nothing  of  the  various  acts  amendatory  that 
have  been  enacted  into  laws  since  the  adop- 
tion of  the  Revised  Statutes,  we  find  that  the 
state  of  Florida  has  made  most  ample  and 
liberal  provisions  for  her  public  schools,  so 
that  every  child  within  hes  borders  has  the 
opportunity  of  receiving  full  and  adequate 
preparation  for  admission  to  the  University 
of  the  State  of  Florida  created  by  chapter 
6384  of  the  Laws  of  1906,  which  act  la  here 
assailed  as  being  unconstitutional.  AJao 
see  chapter  5206,  p.  179,  of  the  Laws  of  1903. 
being  entitled  "An  act  to  define  the  grades  of 
Instruction  which  shall  be  taught  In  the  uni- 
form system  of  public  schools  of  Florida,  to 
aid  and  encourage  the  establishment  of  public 
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high  schools  and  rural  graded  scbools,  to 
prescribe  conditions,  provide  for  Inspection, 
and  to  make  appropriations  therefor."  We 
would  further  refer  to  chapters  5381,  5382, 
and  6388  of  the  Laws  of  1905,  Immediately 
preceding  chapter  6384.  A  mere  reading  of 
these  laws  will  prove  convincing  that  the 
state,  acting  through  her  l^lslative  arm.  Is 
endeavoring  to  aid  in  every  possible  way  the 
design  contemplated  by  the  cited  act  of 
Gongress,  "to  promote  the  liberal  and  prac- 
tical education  of  the  Industrial  classes  In 
the  several  pursuits  and  professions  of  life." 
Wherein  the  act  in  question  is  "void  as  Im- 
pairing the  obligation  of  the  contract  and  as 
conflicting  with  the  said  act  of  Gongress"  we 
utterly  fall  to  see. 

Bven  if  It  be  assumed  that  students  below 
the  twelfth  grade  as  mentioned  In  the  assailed 
law  bave  a  legal  right  to  admission  to  the 
University  of  the  State  of  Florida,  whldi, 
however,  has  not  been  made  to  appear  to  us, 
that  right  could  be  enforced  by  appropriate 
proceedings,  notwithstanding  the  provisions 
of  the  act  In  question  upon  the  subject,  and 
the  provisions  so  contained  in  the  act  could 
not  make  the  entire  act  unconstitutional  or 
void.  See  Hart  v.  Bostwlck,  14  Fla.  162, 
text  171;  Ox  parte  Pitts,  85  Fla.  1^.  17 
South.  76;  State  ex  rel.  Attorney  General 
V.  Dillon,  82  Fla.  645,  14  South.  383,  22  L. 
R.  A.  124;  English  v.  State,  31  Fla.  340,  12 
South.  68&;  Donald  v.  State,  31  Fla.  265,  12 
South.  685;  State  ex  rel.  Moody  v.  Baker,  20 
Fla.  616. 

We  would  also  call  attention  to  the  case  of 
State  V.  Vlcksburg  &  Nashville  R.  R.  Co., 
51  Miss.  362,  wberein  that  court  had  occa- 
sion to  pass  upon  and  construe  certain  acts 
of  the  Legislature  of  that  state  dealing  with 
proceeds  derived  from  the  sale  of  lands 
donated  to  the  state  by  the  act  of  Congress  of 
1862,  which  is  the  act  with  which  chapter 
6384  is  said  to  conflict  in  the  instant  case. 
In  the  opinion  rendered  In  the  cited  case 
the  court  said  (page  386),  In  speaking  of  the 
Investment  to  be  made  of  the  trust  fund 
derived  from  the  sale  of  the  lands:  "The 
discretionary  power  of  the  Legislature  over 
the  subject  is  full.  The  foregoing  observa- 
tions are  applicable  in  the  main  as  respects 
the  college  or  colleges  that  may  become  the 
beneficiaries.  The  Legislature  is  free  to  es- 
tablish one  or  more  colleges  of  the  character 
described  In  the  act  of  Congress,  and  make 
them  tbe  recipients  of  the  Interest  for  their 
support,  or  it  may,  as  It  has  done,  bestow  It 
upon  the  universities.  These  universities  are 
public  eleemosynary  corporations,  which  dis- 
pense the  bounty  of  the  state,  their  founder, 
to  such  persons  it  directs.  They  were  creat- 
ed by  the  state,  and  are  supported  by  public 
fnnda,  and  are  instrumentalities  in  the  scheme 
of  education.  Both  of  them  are  subject  to 
change  and  modification  by  the  Legislature. 
Against  the  state,  neither  of  them  can  set  up 
a  vested  right  to  property  or  corporate  fran- 


chises. Their  governing  boards  are  appoin- 
tees of  the  state,  without  right  or  power  to 
continue  the  succession.  The  state  could 
withdraw  the  interest  of  the  fund  from  them, 
and  found  another  institution  and  make  It 
the  recipient  of  it."  This  opinion  is  instruc- 
tive upon  several  pohits  In  the  instant  case, 
and  we  shall  have  occasion  to  refer  to  It 
again. 

U.  The  second  ground  of  unconstitution- 
ality stated  in  the  information  is:  "That 
the  said  act  Impairs  the  obligation  of  the  con- 
tract of  the  state  of  Florida  with  tbe  people 
who  donated  to  the  board  of  trustees  of  the 
Florida  Agricultural  College,  who  were  agents 
of  tbe  state  for  the  purpose  of  locating  said 
college,  $15,000  and  100  acres  of  land  in  con- 
sideration of  the  location  of  the  Agricultural 
College  at  Lake  City,  as  hereinbefore  men- 
tioned. In  that  the  said  act  provides  for  the 
removal  of  the  Florida  Agricultural  Col- 
lege from  Lake  City  without  any  cause  for 
such  removal,  and  also  takea  from  them  their 
property  in  the  premises  without  due  process 
of  law." 

We  are  of  the  opinion  that  there  Is  even 
less  merit  In  this  specification  than  in  the 
first  objection,  which  we  have  Just  discuss- 
ed, and  a  part  of  what  we  said  there  has 
equal  applicability  here.  The  quoted  extract 
from  tbe  able  opinion  of  Mr.  Justice  Sim- 
rall  in  State  v.  Vlcksburg  &  Nashville  R.  R. 
Co.,  supra,  is  especially  in  point  Also,  as 
was  well  said  by  coimsel  for  the  respondents : 
"The  existence  of  a  contract  is  essential  to 
Its  obligation,  and,  if  there  be  no  contract, 
there  Is  no  obligation  of  it  to  be  violated." 
See  8  Cyc.  991 ;  Lobrano  v.  Nelllgan,  9  Wall. 
295,  19  L.  Ed.  694 ;  Bryan  v.  Board  of  Educa- 
tion of  the  Kentucky  Conference  of  the 
Methodist  Episcopal  Church  South,  151  D.  S. 
639,  14  Sup.  Ct  465,  88  L.  Ed.  297.  Also 
see  tbe  excerpt  quoted  above  from  State  ex 
rel.  Atiorney  General  v.  Knowles,  16  Fla. 
577,  text  616  et  seq.,  which  also  seems  to  us 
to  be  directiy  In  point  We  quote  further 
from  page  617  In  that  opinion : 

"It  is  insisted  that  the  obligation  of  a 
contract  with  W.  H.  Gleason  is  Impaired  by 
the  act  of  1877,  In  that  it  directs  a  removal 
of  tbe  college.  This  question  Is  entirely  in-* 
dependent  of  the  question  raised  In  this  case, 
which  is  the  right  of  the  trustees  to  hold 
and  exercise  a  public  trust  against  the  provi- 
sions of  a  statute  naming  other  persons  trus- 
tees in  their  stead.  Because  they  may  have 
made  a  contract  with  some  one  else  cannot 
extend  their  powers  or  rights. 

"The  question  whether  a  city  or  town  has 
made  a  contract  with  A.,  B.,  or  C.  is  entirely 
distinct  from  the  question  whether  tbe  Legis- 
lature may  not  change  the  affairs  of  a  pub- 
lic municipal  corporation. 

"What  has  been  said  disposes  of  the  fur- 
ther objection  on  the  ground  that  these  re- 
spondents are  deprived  of  their  property 
without  due  process  of  law." 

We  also  find,  from  tbe  statement  and  opln- 
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Ion  in  the  cited  case,  that  under  chapter 
1766,  p.  46,  of  the  Laws  of  1870,  and  the  act 
supplementary  thereto,  being  chapter  1906, 
p.  64,  of  the  Laws  of  1872,  certain  persons 
named  therein  as  trustees  of  the  Florida 
Agricultural  Ck>llege  were  empowered  and 
authorized,  among  other  things,  to  "deter- 
mine upon  the  location  of  the  college  at  some 
healthy  and  conveniently  accessible  point, 
which  location  shall  be  as  near  the  center 
of  the  state  as  possible."  In  accordance  with 
section  10,  p.  47,  of  chapter  1766,  the  trustees 
proceeded  to  complete  the  organization  and 
establishment  of  the  college  and  to  select 
a  site  for  the  location  of  the  college  band- 
ings. "To  this  end  they  advertised  for  prop- 
ositions from  different  localities  desiring  the 
location  of  the  college  for  contributions  to 
aid  in  Its  constmction,  and  received  from 
Wm.  H.  Gleason  an  offer  of  over  2,000  acres 
of  land,  situate  at  Eau  Gallie,  on  condition 
that  the  college  should  be  permanently  lo- 
cated at  that  place.  The  trustees  accepted 
this  offer,  and  a  contract  was  made  with 
Mr.  Gleason,  by  which  the  land  was  con- 
veyed to  the  college,  and  the  location  of  the 
college  was  fixed  at  Eau  Gallie,  where  the 
trustees  commenced  the  construction  of  build- 
ings." Chapter  8045,  p.  103,  of  the  Laws  of 
1877,  "provided  for  a  change  of  the  entire 
management  and  control  of  the  Florida  State 
Agricultural  College,  by  removing  the  trus- 
tees or  directors  created  by  chapter  1905, 
and  substituting  others  in  their  stead,  and 
also  a  change  of  the  organization  of  the 
officers  and  committees,  and  the  removal  of 
the  college  from  Ban  OalUe,  where  It  had 
been  located  under  the  contract  with  Mr. 
Gleason."  See,  especially,  section  4  of  chap- 
ter 8045,  p.  104,  of  the  Laws  of  1877,  which 
reads  as  follows: 

"Sec.  4.  It  is  hereby  further  enacted,  that 
the  said  board  of  tnistees  provided  for  and 
established  by  this  act  shall  have  power  to 
remove  said  Agricultural  College,  now  located 
at  Eau  Gallie,  on  Indian  river,  in  Brevard 
county,  to  any  point  that  in  their  Judgment 
will  be  for  the  best  Interests  of  the  state 
of  Florida:  Provided,  that  the  point  which 
,fflay  be  selected  for  its  location  shall  be 
easily  accessible  and  as  near  the  center  of 
the  state  as  practicable." 

Under  and  by  virtue  of  the  power  and  au- 
thority conferred  npon  them  by  chapter  S045, 
which  act  was  held  constitutional  In  the  cited 
case,  the  new  trustees  proceeded  to  remove 
the  Florida  Agricultural  College  from  Eau 
GalKe  and  to  locate  the  same  at  Lake  City. 
Section  289  of  the  Revised  Statutes  of  1892 
simply  provides  that  "the  college  shall  re- 
main at  Its  present  location  unless  the  same 
be  changed  by  statute" ;  the  "present  location" 
not  being  named  therein. 

If  any  contract  was  made  and  entered  into 
by  the  municipality  of  Lalie  City  or  by  cer- 
tain people  who  donated  to  the  board  of  trus- 
tees of  the  Florida  Agricultural  College 
$15,000  and  100  acres  of  land.  In  considera- 


tion of  the  location  of  said  college  at  that 
point,  this  contract  must  have  been  made 
with  the  trustees,  and  it  would  aeem  that 
what  was  said  by  this  conrt  In  the  died  case 
of  State  ex  reL  Attorney  General  y.  Knowl^, 
supra,  disposes  of  this  second  objection  to 
the  constitutionality  of  chapto:  5384  adverse- 
ly to  the  contention  of  the  relator. 

However,  pntUng  the  most  favorable  con- 
struction possible  upon  the  contention  of  the 
relator  which  forms  the  basis  for  this  second 
objection,  and  assuming  that  a  contract  was 
made  by  the  state  of  Florida,  whether  act- 
ing through  the  Legislature  or  the  trustees 
of  the  college,  with  said  municipality  or  the 
donators,  in  order  to  secure  the  location  of 
the  college  at  Lake  City,  then  what  follows? 
What  kind  of  rights  are  involved,  pabllc  or 
private?  If  the  latter,  as  would  seem  to  be 
the  case,  then  quo  warranto  is  not  the  prop- 
er remedy  for  the  trial  of  exclusively  private 
rights.  It  Is  available  only  where  the  pub- 
lic, in  theory  at  least,  have  some  interest 
23  Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  610^  and 
authorities  cited  in  note  6. 

The  opinion  rendered  by  this  ooort  in 
Florida,  O.  &  P.  R.  Co.  v.  State  ex  reL  Town 
of  Tavares,  31  Fla.  482,  13  South.  103.  34 
Am.  St  Rep.  30,  20  L.  R.  A.  419,  Is  In  point 
That  case  was  brought  to  this  court  by  writ 
of  error  to  a  Judgment  of  the  circuit  court 
awarding  a  peremptory  writ  of  mandamoa 
requiring  the  plaintiff  In  error  to  locate  Its 
depot  at  a  particular  point  in  the  town  of 
Tavares.  In  the  opinion  rendered  therein  we 
said  (page  608  of  81  Fla.,  page  106  of  13 
South.  20  L.  R.  A.  419,  34  Am.  St  Rep.  30): 
"There  is  no  better  settled  elementary  prin- 
ciple in  the  law  of  mandamus  than  that  the 
writ  will  never  lie  to  enforce  the  perform- 
ance of  private  contracts."  We  also  quoted 
and  approved  the  following  language  from 
Marsh  v.  Palrbury,  Pontlac  &  Northwestern 
Railway  Company,  64  111.  414,  16  Am.  Rep^ 
564:  "The  location  of  railroad  depots  has 
much  to  do  with  the  accommodation  of  the 
wants  of  the  public.  And,  when  once  es- 
tablished, a  change  of  affairs  may  require 
a  change  of  location,  in  order  to  snit  public 
convenience.  We  cannot  admit  that  an  In- 
dividual is  entitled  to  call  for  the  Int^'fer- 
ence  of  a  court  of  equity  to  compel  a  rail- 
road company  to  locate  unchangeably  its 
depot  at  a  particular  spot  to  subserve  the 
private  advantages  of  such  IndivldnaL  Rail- 
road companies.  In  order  to  fulfill  one  of 
the  ends  of  their  creation,  the  promotion  of 
the  public  welfare,  should  be  left  free  to 
establish  and  re-establish  their  depots  where- 
soever the  accommodation  of  the  wants  of 
the  public  may  require.  To  grant  the  relief 
asked  for  by  the  complainant,  we  would  re- 
gard as  against  public  policy." 

We  further  quoted  and  approved  the  fol- 
lowing from  People  ex  rel.  v.  Chicago  ft 
Alton  R.  R.  Co.,  130  111.  176,  22  N.  H.  857: 
"It  Is  in  recognition  of  the  paramount  duty 
of  railway  companies  to  establish  and  main- 
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'  tain  their  depots  at  nich  points  and  In  snch 
manner  as  to  sabserre  the  pnbllc  necessities 
and  convenience  that  it  has  been  held  by  all 
tbe  courts,  with  very  few  exceptions,  that 
contracts  materially  limiting  their  power  to 
locate  and  relocate  their  depots  are  against 
pabllc  policy,  and  therefore  void." 

^Iso  see  the  other  qnotations  and  author- 
ities cited  in  the  opinion. 

With  how  much  more  force  does  this  rea- 
soning apply  in  the  Instant  case.  If  the  Leg- 
islature had  the  power  to  appoint  trustees 
and  autliorlze  them  to  change  the  location 
of  the  college  previously  established  at  Eau 
Oallle,  under  a  contract  made  with  Wm.  H. 
Gleason  to  locate  said  college  permanently 
at  that  point,  and  to  remove  it  to  any  point 
that,  in  their  judgment,  would  be  best  for 
the  interest  of  the  state,  why  might  not  a 
subsequent  Legislature  appoint  other  trus- 
tees and  confer  a  like  power  upon  them?  If 
chapter  8045,  p.  103,  of  the  Laws  of  1877 
was  not  unconstitutional  for  that  reason, 
bow  can  we  hold  chapter  5384  of  the  Laws  of 
1006  to  be  unconstitutional,  when  a  like' at- 
tack is  made  upon  it?  Surely  if  the  Florida 
Agricultural  College,  or  the  University  of 
Florida,  to  call  It  by  its  name  as  changed  by 
chapter  6272,  p.  271,  of  the  Laws  of  1908, 
Is  a  public  institution,  it  is  subject  to  legis- 
lative control  as  other  public  institutions, 
and  the  state,  in  legislating  concerning  It,  Is 
but  dealing  with  its  own  property  In  the  way 
that  will  In  its  Judgment  best  subserve  pub- 
lic Interests.  Moreover,  actuated  by  a  spirit 
of  fairness  towards  the  donors,  who  bad 
made  contributions  of  land  and  money  In 
order  to  secure  the  location  of  the  college 
at  Lake  Olty,  the  Legislature  expressly  pro- 
vided in  chapter  6884  that,  in  the  event  none 
of  the  institutions  of  learning  created  there- 
by should  be  located  at  Lake  City,  the  state 
board  of  education  should  refund  to  the  dty 
of  Lake  City  the  $16,000  and  the  100  acres 
of  land  so  donated  by  It 

We  deem  further  discussion  of  this  ob- 
jection superfluous,  and  so  pass  to  the  third 
objection  urged. 

ni.  The  third  ground  of  unconstitution- 
ality urged  Is:  "That  it  is  provided  by  sec- 
tion 1,  art  8,  of  the  Constitution  of  the 
state  that  the  legislative  authority  of  the 
state  shall  be  vested  in  a  Senate  and  a 
House  of  Representatives,  which  shall  be 
designated  the  Legislature  of  the  state  of 
Florida,  whereas  in  and  by  the  said  act  the 
Legislature  has  attempted  to  delegate  Its 
powers  of  making  laws  in  the  matter  of  the 
removal  of  the  said  Florida  Agricultural 
College  and  the  location  of  the  University 
thereby  created ;  the  said  institutionB  having 
been  located  by  law.  Section  280,  Revised 
Statutes  of  Florida." 

We  have  already  practically  disposed  of 
this  objection  in  discussing  the  second  ob- 
jection. 

It  Is  trne,  as  we  have  said  and  as  Is  con- 


.tended  by  the  relator,  that  section  289  of  the 
Bevlsed  Statutes  of  1802  provides  that  the 
Florida  Agricultural  College  shall  remain  at 
its  present  location  unless  the  same  be  chan- 
ged by  statute.  This  location,  as  we  have 
seen,  had  been  fixed  by  the  trustees  at  Lake 
City,  as  Its  prevloiu  location  had  been  fixed 
by  former  trustees  at  Eau  Oallle.  Chapter 
8046,  p.  108,  of  the  Laws  of  1877  had  ap- 
pointed other  trustees  and  empowered  them 
to  remove  the  college  "to  any  point  that  in 
their  judgment  will  be  for  the  best  interests 
of  the  state  of  Florida:  Provided,  that  the 
point  which  mtCy  be  selected  for  its  location 
shall  be  easily  accessible  and  as  near  the 
center  of  the  state  as  possible."  Acting  un- 
der the  authority  so  vested  in  them  by  said 
chapter,  the  trustees  appointed  therein,  In 
the  exercise  of  their  judgment  and  discre- 
tion, located  the  college  at  Lake  City,  and  In 
that  way  Lake  City  secured  the  location  of 
the  college.  If  chapter  8046,  p.  103,  of  th» 
Laws  of  1877  was  held  to  be  constitutional, 
as  it  was  by  this  court  In  State  ex  rel.  At- 
torney General  ▼.  Knowles,  supra,  how  can 
we  hold  chapter  6384  of  the  Laws  of  1905 
nnconstltatlonal  because  It  authorizes  and 
empowers  the  state  board  of  control  created 
thereby  and  the  state  board  of  education,  at 
a  meeting  of  both  of  said  boards  to  be  held 
In  joint  session  at  the  capltol,  to  determine 
the  place  of  location  of  the  University  of  the 
State  of  Florida?  If  the  former  act  was 
constitutional,  why  Is  not  the  latter?  Said 
chapter  5384  expressly  repeals  section  289 
of  the  Revised  Statutes  of  1892.  It  cannot 
be  successfully  contended  that  the  Legisla- 
ture did  not  have  the  power  to  repeal  this 
section.  In  fact,  the  section  so  repealed 
expressly  provides  that  the  location  of  the 
college  might  be  changed  by  statute.  Is 
not  chapter  5384  a  statute?  While  It  does 
not  undertake  to  designate  the  location  of 
the  University  of  the  State  of  Florida  creat- 
ed thereby,  as  undoubtedly  might  have  been 
done  therein  by  the  Legislature,  we  fall  to- 
see  wherein  It  is  rendered  unconstitutional 
by  the  delegation  of  the  selection  of  the  loca- 
tion to  the  two  boards  named  therein. 

As  was  said  by  this  court  In  Ex  parte 
Wells,  21  Fla.  280,  text  323:  "We  do  not 
mean  to  admit  by  what  we  have  said  that 
it  is  'always  essential  that  a  legislative  act 
should  be  a  completed  statute,  which  must 
in  any  event  take  effect  as  a  law  at  the 
time  it  leaves  the  hands  of  the  legislative 
department.  A  statute  may  be  conditional, 
and  it  may  be  made  to  depend  upon  a  subse- 
quent event' "  Also  see  the  discussion 
therein  as  to  the  discretion  vested  in  the 
Governor  by  certain  acts  of  the  Legislature 
which  were  attacked  as  being  unconstitutlon- 
aL  We  refer,  also,  to  Railroad  Commission- 
ers T.  Pensacola  &  A.  R.  Co.,  24  Fla.  417, 
text  471  et  seq.,  6  South.  129,  12  Am.  St 
Rep.  220,  2  Lk  R.  A.  504,  and  Storrs  v. 
Pensacola  ft  A.  R.  Co.,  29  Fla.  617,  text  620 
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et  seq.,  11  Sonth.  226,  as  throwing  light  upon 
the  delegation  of  certain  powers  by  the  Leg- 
islature, in  the  matter  of  regulating  rates,  to 
the  railroad  commissioners.  The  following 
authorittes  may  also  tsove  instructive  upon 
this  point:  Cooley's  Constitutional  Limita- 
tions (7th  Bd.)  164  et  seq.,  and  authorities 
cited  in  notes;  People  t.  Dunn,  80  Cal.  211, 
22  Pac.  140,  13  Am.  St  Bep.  118;  Field  t. 
Clark,  14S  U.  S.  619,  12  Sup.  Ct  496,  86  L. 
Ed.  294;  Cargo  of  the  Brig  Aurora  t.  United 
States,  7  Cranch  (U.  S.)  382,  8  U  Ed.  378; 
Territory  ex  rel.  Smith  v.  Scott,  8  Dak.  807, 

20  N.  W.  401;  Advisory  Opftiion,  188  Mass. 
601;    Hildreth  v.  Crawford,  66  Iowa,  839, 

21  M.  W.  667;  Governor  v.  McEwen,  6 
Humph.  (Tenn.)  241;  Matter  of  New  York 
Elevated  B.  B.  Co.,  70  N.  T.  827;  People  v. 
Harper,  91  ni.  857;  Hurst  v.  Warner,  102 
Mich.  238,  60  N.  W.  440,  26  li.  B.  A.  484,  47 
Am.  St  Bep.  625;  Stone  v.  Farmers'  Loan 
&  Trust  Co.,  116  U.  S.  807,  6  Sup.  Ct  334, 
388,  1191,  29  L.  Ed.  636;  8  Cyc.  830  et  seq., 
especially  833,  and  authorities  cited  in  note 
96.  We  think  It  clearly  apparent  from  an 
examination  of  the  foregoing  cited  authori- 
ties, to  say  nothing  of  the  numerous*  others 
to  which  we  have  referred,  that  the  Legis- 
lature has  not  delegated  or  attempted  to 
delegate  Its  legislative  powers  to  the  two 
boards,  as  urged  in  the  objection  we  are  now 
considering.  If  the  act  in  question  be  un- 
constitutional for  the  reasons  urged  in  this 
objection,  it  necessarily  follows  that  many 
other  laws  which  have  been  enacted,  some 
of  which  have  been  on  the  statute  books 
for  many  years,  are  unconstitutional  for  like 
reasons.  To  mention  only  a  few,  we  refer 
to  section  769  of  the  Bevised  Statutes  of 
1892,  chapter  4348,  p.  117,  of  the  Laws  of 
1896,  conferring  certain  powers  upon  the  state 
board  of  health;  certain  sections  of  chap- 
ters 4  and  5  of  title  11  of  the  Revised  Stat- 
utes of  1892,  and  the  various  amendments 
thereof,  conferring  certain  powers  upon  the 
boards  of  medical  examiners  and  pharma- 
cists mentioned  therein;  section  429  of  the 
Revised  Statutes  of  1892,  originally  enacted 
In  1855,  conferring  certain  powers  upon  the 
trustees  of  the  internal  Improvement  fund; 
chapter  4893,  p.  SO,  of  the  Laws  of  1901, 
creating  and  conferring  certain  powers  uiKjn 
the  "Capitol  Improvement  Commission"; 
chapter  5472  of  the  Laws  of  1905,  creating 
and  conferring  certain  powers  upon  the 
"Governor's  Mansion  Commission";  section 
15,  c.  1766,  p.  48,  of  the  Laws  of  1870, 
brought  forward  into  the  Bevised  Statutes 
of  1892  as  section  293,  relating  to  the  Florida 
Agricultural  College,  empowering  the  faculty 
thereof  to  "determine  the  basis  of  admis- 
sion, the  length  of  complete  and  partial 
courses  of  study,  the  studies  to  be  pursued, 
and  the  text  books  used,"  etc.  Still  other 
acts  could  be  added  to  the  foregoing,  but 
we  have  referred  to  a  snflSclent  number  to 
serve  our  purpose. 


IV.  We  come  now  to  the  fourth  ground  of 
unconstitutionality  alleged  in  the  informa- 
tion, which  is:  "That  In  the  said  act  of 
Congress  donating  to  the  state  the  said  fund 
for  the  establishment  and  maintenance  of  the 
Florida  Agricultural  College,  and  in  the  act 
of  the  Florida  Ijegislature  accepting  the 
same,  It  is  provided  that  military  tactics 
shall  be  taught  in  the  said  college,  and 
whereas  in  and  by  the  said  act  of  the  Legis- 
lature (chapter  5384)  it  is  provided  that 
military  tactics  shall  only  be  taught  In  the 
University,  including  the  Agricultural  Col- 
lege in  the  event  It  shall  be  so  determined  by 
the  said  joint  board  therein  mentioned." 

This  need  not  detain  us  long.  While  it  is 
true,  as  was  held  In  Minneapolis  Brewing 
Co.  V.  McGllIivray  (G  C.)  104  Fed.  258,  cited 
by  the  relator,  that  "the  constitutionality  of 
a  statute  is  not  determined  by  what  has  been 
actually  done  thereunder,  but  by  what  may 
be  done  by  virtue  of  its  provisions,"  yet  the 
facts  in  the  instant  case  are  so  unlike  those 
in  the  cited  case  as  to  render  the  latter  of  but 
litt^  applicability,  as  an  examination  of  the 
(Atea  case  will  show.  We  shall  not  take  the 
time  to  discuss  the  points  of  difference;. 
While  section  2,  C  1766,  p.  46,  of  the  Laws  of 
1870,  section  2,  c.  1906,  ip.  64,  of  the  Laws  of 
1872,  section  1,  c  3046,  p.  103,  of  the  Laws 
of  1877,  and  section  279  of  the  Revised  Stat- 
utes of  1892,  in  speaking  of  "the  design"  of 
the  Florida  Agricultural  College,  all  refer  to 
the  teaching  oif  "military  tactics"  therein, 
yet  as  we  have  already  seen,  section  15,  c. 
1766,  p.  48,  of  the  Laws  of  1870,  brought 
forward  into  the  Bevised  Statutes  of  1892  as 
section  293,  confers  upon  the  faculty  the  pow- 
er of  determining,  among  other  tilings,  "the 
studies  to  he  pursued"  therein.  Section  21 
of  chapter  5884  of  the  Laws  of  1906,  pre- 
scribing certain  departments  which  the  Uni- 
versity of  the  State  of  Florida  shall  have  and 
contain,  "and  such  other  departments  as  may 
from  time  to  time  be  determined  upon  and 
added  at  any  joint  meeting  of  the  state  board 
of  education  with  the  said  board  of  control," 
then  contains  the  further  provision :  "And 
shall  include  military  tactics  if  the  said 
joint  boards  shall  deem  the  same  requialte 
and  proper."  How  this  last-quoted  clause 
can  render  the  act  unconstitutional  we  are 
at  a  loss  to  understand.  There  is  no  allega- 
tion, or  even  intimation,  in  the  information 
that  the  joint  boards  have  determined  that 
military  tactics  shall  not  be  taught  in  the 
Institution  or  that  they  contemplate  ao  de- 
ciding. Even  if  they  should  so  decide,  we  do 
not  well  see  bow  tiie  state  could  raise  the 
question,  especially  In  a  quo  warranto  pro- 
ceeding. The  reasoning  In  State  v.  Vlc^sbnig 
&  Nashville  R.  R.  Co.,  61  Miss.  361,  text  366 
et  seq.,  is  applicable,  though  in  that  case  the 
proceeding  was  by  bill  in  chancery.  Also  see 
State  ex  rel.  Attorney  General  v.  Knowles. 
16  Fla..  text  616  et  seq. ;  Emigrant  Company 
▼.  CJounty  of  Adams,  100  U.  S.  61,  25  L.  Ed. 
563;  Mills  County  v.  Railroad  Companies, 
107  U.  S.  657,  2  Sup.  Ct  654,  27  L.  Ed.  678; 
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Hagar  v.  Reclamation  Dlst  Na  108,  Ul  U.  B. 
701.  4  Sup.  Ct  668,  28  L.  Ed.  569. 

However,  be-tbl8  as  It  may,  If  It  Is  the 
leeal  dut7  ot  the  atate,  whether  acting 
tbroagh  the  Leglalatare  directly,  through  the 
two  Joint  boards  named  in  the  act,  or  through 
the  faculty  of  the  inatltutlon,  to  require  mili- 
tary tactics  to  be  taught  therein,  this  duty 
can  be  enforced  by  appropriate  proceedings, 
instituted  by  a  prospective  student  desiring 
instruction  In  military  tactics  against  the 
proper  parties,  and  the  provision  complained 
of  In  the  objection  under  consideration  cannot 
affeot  the  validity  of  the  entire  act  See  au- 
tboritles  already  cited  by  us  near  the  close 
of  division  1  of  this  opinion. 

y.  The  fifth  ground  of  unconstitutionality 
alleged  against  the  act  Is:  "That  in  and 
by  the  Constitution  of  the  state  of  Florida 
tbe  disqualification  of  persons  for  office  in 
said  state  and  the  power  of  the  Legislature 
to  ea^ct  laws  excluding  persons  from  offices 
In  said  state  are  prescribed  and  limited ;  but 
It  is  .provided  in  and  by  the  said  act  (chapter 
5384)  that  the  Iraard  of  control  therein  and 
thereby  provided  for  shall  consist  of  five 
citizens  of  the  state,  one  from  East  Florida, 
one  from  South  Florida,  one  from  West 
Florida,  one  from  Middle  Florida,  and  one 
from  Middle  South  Florida,  who  shall  have 
been  residents  and  citizens  thereof  for  a 
period  of  at  least  ten  years  prior  to  their 
appointment,  and  that  no  member  of  said 
first  board  should  be  appointed  from  any 
county  In  which  any  of  the  Institutions 
named  in  said  act  were  located,  and  no  ap- 
I>ointment  upon  such  board  shall  ever  be 
made  from  any  county  In  which  an  institu- 
tion created  by  the  act  may  or  might  be  locat- 
ed or  situated,  which  provisions  are  contrary 
to  and  in  violation  of  the  Constitution  of  said 
state." 

This  ground  Is  strenuously  and  ably  argued 
by  the  relator,  but  it  seems  to  us  that,  sub- 
jected to  a  rigid  analysis,  it  has  only  a  sem- 
blance of  force.  The  provisions  of  the  Con- 
stitution which  It  is  contended  in  the  ar- 
gument in  support  of  this  ground  are  violated 
by  the  act  In  question  are  section  27  of  ar- 
ticle 3  and  section  6  of  article  6,  which  read 
as  follows: 

"Sec.  27.  The  Ijeglslatnre  shall  provide  for 
the  election  by  the  people  or  appointment 
by  the  Governor  of  all  state  and  county 
officers  not  otherwise  provided  for  by  this 
Constitution,  and  fix  by  law  their  duties  and 
compensation." 

"Sec.  5.  The  Legislature  shall  have  power 
to,  and  shall  enact  the  necessary  laws  to 
exclude  from  every  office  of  honor,  power, 
trust  or  profit,  civil  or  military,  within  the 
state,  and  from  the  right  of  suffrage,  all 
persons  convicted  of  bribery,  perjury,  larceny, 
or  of  Infamous  crime,  or  who  shall  make  or 
become  directly  or  Indirectly  interested  in, 
any  bet  or  wager,  the  result  of  which  shall 
depend  upon  any  election;  or  that  shall 
hereafter  fight  a  duel  or  send  or  accept  a 
challenge  to  fight;  or  that  shall  be  a  second 


to  either  party,  or  that  shall  be  tbe  bearer 
of  such  challenge  or  acceptance;  but  the  legal 
disability  shall  not  accrue  until  after  trial 
and  conviction  by  due  form  of  law." 

In  the  consideration  of  this  ground  it  may 
be  well  to  bear  in  mind  the  difference  between 
the  state  and  the  federal  Constitutions.  This 
difference  was  well  defined  by  this  court  In 
the  second  headnote  In  Gotten  t.  County  Com- 
missioners of  Leon  County,  6  Fla.  610,  which 
Is  as  follows:  "In  proceeding  to  define  and 
determine  tbe  constitutional  power  of  the 
legislative  department.  It  is  proper  to  note 
the  characteristic  difference  which  marks  our 
federal  and  state  Constitutions.  Whilst  tbe 
former  contains  only  specific  grants  of  pow- 
ers, the  latto:  makes  a  goieral  grant  of  all 
the  political  power  of  the  people,  restrained 
only  by  specific  reservations.  Hence  in  deter- 
mining upon  the  validity  of  statutes  the  acts 
of  Congress  are  to  be  construed  with  greater 
stringency  than  the  acts  passed  by  our  Gener- 
al Assembly."  Also  see  Chapman  v.  Reddlck, 
41  Fla.  120,  text  133,  25  South.  673;  State 
ez  rel.  Lamer  v.  Jacksonville  Terminal  Co., 
41  Pla.  877,  text  398,  400,  27  South.  225. 
Ex  parte  Henderson,  6  Fla.  279,  also  contains 
an  interesting  discussion  generally  of  tbe 
point  now  under  consideration.  Also  see 
Barber  v.  State,  IS  Fla.  675,  text  682;  State 
ex  rel.  Florida  Pub.  Go.  v.  Hocker,  35  Fla. 
19,  16  South.  614.  In  the  light  of  these  au- 
thorities, it  Is  settled  beyond  cavil,  as  was 
said  in  Chapman  v.  Reddlck,  41  Fla.,  text 
133,  25  South.  677,  that  "our  state  OonsUtu- 
tion  Is  a  limitation  upon  the  power;  and 
unless  legislation  duly  passed  be  clearly  con- 
trary to  some  express  or  Implied  prohibition 
contained  therein,  the  courts  have  no  authori- 
ty to  pronounce  it  invalid." 

The  power  of  the  Legislature  to  pass  laws 
regulating  appointments  to  statutory  offices 
Is  absolute,  vmlees  restrained  by  some  consti- 
tutional provision.  See  State  ex  rel.  Attorney 
General  v.  Covington,  29  Ohio  St  102  and 
authorities  there  cited;  Darrow  v.  People, 
8  Colo.  417,  8  Pac.  661;  State  ex  rel.  Thomp- 
son V.  McAllister,  38  W.  Va.  486,  IS  S.  E. 
770,  24  L.  R.  A.  343;  State  ex  rel.  v.  Dillon, 
32  Fla.  645,  text  568,  14  South.  383,  22  L.  R. 
A.  124;  Hanna  v.  Young,  84  Md.  179,  35  Atl. 
674,  34  L.  R.  A.  55,  67  Am.  St  Rep.  306. 

The  only  constitutional  provisions  bearing 
upon  this  subject  and  presented  for  consider- 
ation here  have  been  set  out  In  full  above. 

Section  6  of  article  6  of  the  Constitution, 
quoted  in  full  above,  does  not  deal  with  the 
general  subject  of  disqualifications  of  persons 
for  office,  but  it  simply  makes  it  the  duty 
of  the  Legislature  to  enact  the  necessary  laws 
to  exclude  from  every  office  within  the  state 
the  persons  falling  within  the  classes  therein 
named.  It  does  not  undertake  to  make  such 
enumerated  persons  the  only  persons  who  may 
be  excluded  from  offices  to  be  established  by 
the  Legislature.  The  constitutional  duty  to 
enact  laws  to  exclude  persons  from  office  ex- 
tends only  to  those  referred  to  In  tbe  quoted 
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as  did  tbe  one  under  consideration  in  Singer 
MannfactnrlDg  Go.  t.  Spratt,  20  Fla.  122,  and 
in  Ex  parte  Ooz,  44  Fla.  537,  33  South.  509. 
Neither  does  it  undertalce  the  regulation  of 
any  property  right,  as  did  the  one  under  oon- 
Bideratlon  In  Hlnson  y.  Booth,  89  Fla.  333, 
22  South.  687.  It  grants  no  power  or  au- 
thority, but  simply  prescribes  a  duty,  requir- 
ing the  Legislature  to  enact  laws  excluding 
from  every  office  the  persons  enumerated 
therein;  but  the  language  used  cannot  be 
said  to  forbid  the  Legislature  from  enacting 
laws  excluding  other  persons  than  those 
named  from  statutory  ofElces.  The  principle 
of  tbe  maxim,  "Expresslo  unlus  est  exdusio 
alterius,"  should  be  applied  with  great  cau- 
tion to  the  provisions  of  an  organic  law 
relating  to  the  legislative  department,  and 
we  are  of  the  opinion  that  it  is  not  applicable 
here.  See  State  ex  rel.  Lamar  v.  Jacksonville 
Terminal  Co.,  41  Fla.,  text  397-403,  27  South. 
282-234,  inclusive.  As  was  said  in  State  ez 
rel.  Attorney  General  v.  Covington,  29  Ohio 
St  text  118,  In  tbe  consideration  of  this 
matter:  "We  have  confined  ourselves,  as  was 
our  duty  to  do,  solely  to  the  question  of  legis- 
lative power,  without  any  thought  or  Inquiry 
as  to  the  wisdom  of  the  act  or  tbe  motives 
which  induced  it" 

Again,  there  being  no  inhibition  In  the  On- 
stitutlon  as  to  the  creation  of  other  offices 
than  those  named  therein,  but,  on  the  con- 
trary, there  being  an  express  recognition  of 
such  power  in  section  27  of  article  8  above 
quoted,  the  Legislature  has  the  right  to  create 
such  other  offices  and  to  prescribe  the  qualifi- 
cations of  the  officers  to  be  elected  or  appoint- 
ed to  such  offices,  so  long  as  no  provision  of 
the  Constitution  Is  infringed  In  so  doing. 
Belles  V.  Burr,  76  Mich.  1,  43  N.  W.  24;  Plum- 
mer  v.  Yost,  144  111.  68,  33  N.  E.  191, 19  Ii.  K. 
A.  110;  Hanna  v.  Young,  84  Md.  179,  86  Atl. 
674,  84  L.  R.  A.  B5,  57  Am.  St  Rep.  886.  We 
have  not  been  Informed  wherein  the  Consti- 
tution has  been  violated  in  the  creation  of 
the  state  board  of  control  and  the  filling  of 
the  same  by  appointment  by  the  Governor,  as 
has  been  done  by  tbe  act  In  question,  other- 
wise than  by  the  objections  and  argument  in 
support  thereof  which  we  have  Just  treated. 
This  contention  is  not  supported  by  the 
authorities. 

Section  27  of  article  S  of  the  Constitution 
imposes  upon  the  Legislature  the  duty  of  pro- 
viding "for  the  election  by  the  people  or  ap- 
pointment by  the  Governor  of  all  state  and 
county  officers  not  otherwise  provided  for 
by  this  Constitution,"  but  tbe  method  of  pro- 
viding for  such  election  or  appointment  Is 
not  prescribed;  the  only  limitation  being  that 
the  selection  of  such  officers  shall  be  by 
election  or  appointment  The  Constitution 
prescribes  the  qualifications  of  electors,  but 
not  of  persons  who  may  be  appointed  or 


was  left  absolutely  free  in  tbe  matter,  to 
the  extent  that  we  have  stated.  The  qualifi- 
cations and  exclusions  mentioned  In  tbe  act 
relate,  not  to  classes  of  persons,  but  to  place 
and  length  of  residence,  and  they  do  not  in 
effect  malte  the  appointment  to  the  ofBce  In 
question  a  legislative  appointment;  bnt,  aa 
the  other  hand,  in  compliance  with  the  con- 
stitutional provision  cited,  such  appointment 
Is  required  to  be  made  by  the  Governor, 
whose  discretion  of  choice  is  not  limited,  ex- 
cept as  to  reasonable  and  salutary  requisites 
as  to  place  and  Imgth  of  resideace  of  per- 
sons to  be  appointed.  There  Is  nothing  in 
the  case  of  State  ex  rel.  Clyatt  v.  Hooker, 
39  Fla.  477,  22  South.  721,  63  Am.  St  Rep.  174, 
cited  by  the  relator,  which  Is  in  conflict  in 
any  way  with  the  views  which  we  have  Just 
expressed.  The  case  of  State  ez  reL  Attor- 
ney General  v.  George,  23  Fla.  5K,  3  South. 
81,  also  cited  by  the  relator,  seems  to  us  to 
militate  against  his  contention,  ratber  than 
to  strengthen  It  and  we  might  well  cite  it 
In  support  of  the  conclusion  which  we  have 
reached.  As  to  the  authorities  from  other 
courts  cited  by  the  relator,  we  have  given 
them  a  careful  examination,  but  find  nothing 
therein  sufficiently  convincing  to  cause  us 
to  reach  a  different  conclusion ;  our  decisions 
being  binding  upon  us. 

It  is  further  contended  by  the  relator  that 
the  act  is  violative  of  section  15  of  article 
4  of  the  Constitution,  because  it  provides 
that  members  of  the  state  board  of  control 
may  be  removed  by  the  Governor,  whereas 
said  section  provides  that  officers  who  have 
been  appointed  or  elected  may  be  removed 
by  the  Governor,  for  any  of  the  causes  there- 
in named,  by  and  with  tbe  consult  of  the 
Senate.  We  do  not  understand  in  what  re- 
spect the  act  is  in  conflict  with  this  constitu- 
tional provision.  If  the  Governor  should 
wish  to  remove  one  or  more  of  such  members, 
it  is  presumed  that  he  would  do  so  In  the 
way  prescribed  by  the  Constitution. 

Tl.  We  have  now  reached  the  sixth  gronnd 
upon  which  the  act  is  assailed  as  being  un- 
constitutional, which  Is:  "That  It  Is  pro- 
vided by  section  25,  art  3.  of  the  Constitution 
of  the  state  of  Florida,  that  the  Legislature 
shall  provide  by  general  law  for  incorpo- 
rating such  educational,  agricultural,  me- 
chanical, '  transportation,  mercantile,  and 
other  useful  companies  or  associations  as 
may  be  deemed  necessary,  but  it  shall  not 
pass  any  special  law  on  any  such  subject 
and  any  sucb  special  law  shall  be  of  no 
effect,  provided,  however,  that  nothing  there- 
in shall  preclude  special  legislation  on  the  sub- 
ject as  to  a  university,  or  the  public  schools,  or 
as  to  a  ship  canal  across  the  state;  whereas 
the  said  act  contains  Bx>eclal  legislation  on 
Bubjecta  forbidden  by  said  section  of  the  con- 
stitution, to  vrlt  the  Florida  Female  OoUege, 
the  Institute  for  the  Blind,  Deaf,  and  Dumb, 
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etate." 

This  section  in  Its  original  form,  as  found 
In  tbe  Constitution  of  188S,  ended  wltti  the 
-word  "necessary,"  and  did  not  contain  the 
•words  "transportation"  and  "mercantile."  As 
amended  under  the  Joint  resolution  proposed 
by  the  Legislature  in  1899  (Laws  1899,  p.  357), 
and  adopted  at  the  general  election  1900, 
-this  section  now  reads  as  follows: 

"Sec.  25.  The  Legislature  shall  provide 
liy  general  law  for  incorporating  such  edu- 
cational, agricultural,  mechanical,  mining, 
transportation,  mercantile  and  other  useful 
companies  or  associations  as  may  be  deemed 
necessary;  but  It  shall  not  pass  any  special 
law  on  any  such  subject,  and  any  such  special 
law  shall  be  of  no  effect:  Provided,  how- 
ever, that  nothing  herein  shall  preclude 
special  legislation  as  to  a  university  or  the 
public  schools,  or  as  to  a  ship  canal  across 
tbe  state." 

In  support  of  this  objection  the  relator 
contends,  among  other  things,  that  tbe  ex- 
clusion of  a  university  and  the  public  schools 
from  the  provisions  of  the  section  by  the 
proviso   necessarily   Includes   in   the   provi- 
sions of  the  section  tbe  Florida  Female  Col- 
lege, the  Institute  for  the  Blind,  Deaf,  and 
Dumb,  and  tbe  Colored  Normal  School,  all 
of  which  are  made  the  subject  of  special 
legislation  in  the  act  In  question,  although 
none  of  such  institutions  are  connected  with 
the  university,  the  public  schools,  or  a  ship 
canal  across  the  state.    It  now  behooves  us 
to  pass  upon  this  contention  and  to  deter- 
mine whether  or  not  it  is  well  founded.    As- 
suming that  none  of  these  institutions  can 
be  said  to  come  under  the  terms  "a  univer- 
sity" or  "a  ship  canal  across  the  state,"  can 
they  be  held  to  be  embraced  in  the  term  "the 
public  schools?"    Before  undertaking  to  an- 
swer this  question,  it  may  be  well  for  ns  to 
first  consider  the  drcumstauces  which  led 
to  the  adoption  of  the  amendment  to  the 
section  of  the  Constitution  now   before  us. 
That  It  is  proper  to  do  this,  see  Maxwell  v. 
Dow,  176  U.  8.  581,  text  602,  20  Sup.  Ct.  448, 
494,  44  L.  Ed.  597;  Cooley's  Constitutional 
Umltations   (7th    Ed.)   100,   and   authorities 
cited  In  notes ;  6  Amer.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  921,  929,  930.    This  prhadple  was 
applied  by  this  court  In  constming  provisions 
of  tbe  Constitution  in  State  ex  rel.  Attorney 
General  v.  George,  23  Fla.  686,  8  South.  81 ; 
State  ex  rel.  Attorney  General  v.  Johnson, 
80  Fla.  433,  11  South.  845,  18  L.  R.  A.  410 ; 
Godwin  V.  King,  31  Fla.  525,  18  South.  108; 
State  ex  rel.  Mitchell  v.  Bloxham,  26  Fla. 
407,  7  South.  878.    It  will  be  observed  that 
'  this  section  as  it  originally  stood  in  the  (con- 
stitution of  1885  directed  tbe  Legislature  to 
provide   by   general    law   for   incorporating 
co;npanies  or  associations  enumerated  there- 
in, but  did  not  prohibit  their  incorporation 
bf  special  act,  nor  did  It  veclflcally  include 


charters,  especially  for  mercantile  and  trans- 
portation companiea  By  reason  of  this  fact 
the  business  before  the  Legislature  became 
congested,  matters  of  the  utmost  public  im- 
portance were  delayed,  and  many  bills  of 
both  a  public  and  private  nature  were  en- 
acted into  laws  without  mature  consideration, 
and  corporations  frequently  obtained  peculiar 
advanteges  in  their  special  charters,  to  tbe 
detriment  of  other  bodies  of  like  nature. 
To  remedy  this  mischief  or  evil  the  amend- 
ment to  the  section  of  the  Constitution  la 
question  was  proposed  and  adopted.  This 
is  a  matter  of  public  notoriety.  As  tbe  word 
"educational"  was  one  of  the  subjects  em- 
braced In  tbe  section,  it  was  evidently 
thought  advisable,  out  of  the  abundance  of 
caution,  to  preclude  the  possibility  of  an  ex- 
tension of  ite  meaning  to  stete  institutions; 
hence  the  proviso  with  reference  to  a  uni- 
versity and  the  public  schools.  Section  16 
of  article  16  of  tbe  Constitution  exempted 
the  property  of  a  corporation  which  should 
construct  a  ship  canal  across  the  state  from 
taxation,  and  it  was  thought  expedient  to 
exclude  It  also  from  the  effect  of  the  section. 
Section  20  of  article  8  of  the  Constitution, 
In  force  at  the  time  of  the  adoption  of  the 
amendment  to  section  25  of  the  same  article, 
expressly  prohibits  the  Legislatxure  from  pass- 
ing special  or  local  laws  upon  the  many  sub- 
Jecte  enumerated  therein,  while  section  21  of 
the  same  article  declared  that  "in  all  cases 
not  enumerated  or  excepted  in  that  section 
(20),  tbe  Legislature  may  pass  special  or 
local  laws."  Without  the  proviso,  then,  in 
the  amendment  to  section  25  of  article  3,  the 
amendment  could  not  apply  to  any  subject 
not  enumerated  in  section  20,  unless  ex- 
pressly named.  But  "the  ofBce  of  a  proviso 
Is  not  to  enlarge  or  extend  tbe  act,  or  a 
section  of  which  it  is  a  part,  but  rather  to 
be  a  limitetion  or  a  restraint  upon  the  lan- 
guage which  the  Legislature  has  employed." 
Black  on  Interpretetlon  of  Laws,  271.  See 
Stete  ex  rel.  McQuaid  v.  Commissioners  of 
Duval  County,  23  Fla.  483,  text  486,  3  South. 
193;  Southern  Bell  Telephone  &  Telegraph 
Co.  V.  D'Alemberte,  39  Fla.  25,  21  South. 
570;  Futcb  v.  Adams  (Fla.)  36  South.  675; 
County  (Commissioners  of  Lake  County  v. 
Stete,  24  Fla.  268,  4  South.  795.  It  would 
seem,  then,  that  tbe  proviso,  by  excluding 
a  university  and  the  public  schools  from  the 
provisions  of  the  section,  cannot  by  implica- 
tion be  held  to  bring  within  the  terms  of  the 
section  institutions  which  could  not  have 
come  within  ite  meaning  without  the  proviso. 
However,  let  us  look  Into  the  matter  still 
more  closely.  Section  1  of  article  12  of  tbe 
Constitution  requires  that  "tbe  Legislature 
shall  provide  for  a  uniform  system  of  public 
free  schools,  and  shall  provide  for  the  liberal 
maintenance  of  the  same."  The  proviso  in 
the  amendment  In  question  ooold  not  have 
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of  the  adoption  of  said  amendment  tbere  was 
no  university  In  tbe  state,  and  the  only  pub- 
lic schools,  other  than  the  public  free  scboolR, 
were  the  Seminary  at  Tallahassee,  the 
Seminary  at  Gainesville,  the  White  Normal 
School  at  De  Funlak  Springs,  the  Ck>lored 
Normal  School  at  Tallahassee,  the  Florida 
Agricultural  Ck>llege  at  Lake  City,  the  Florida 
Military  Institute  at  Bartow,  and  the  In- 
stitute for  the  Blind,  Deaf,  and  Dumb  at 
St  Augustine.  Could  It  have  been  Intended, 
In  adopting  the  amendment,  to  prohibit  any 
special  legfislation  concerning  any  of  these 
InstitutionB?  If  not,  would  not  the  Florida 
Female  College,  established  under  chapter 
6884  of  the  Laws  of  1905,  fall  within  the 
same  class?  What,  then,  was  meant  by  the 
term  "the  public  schools"  as  used  in  tb« 
amendment?  We  are  now  better  prepared 
to  answer  this  question.  Perhaps  it  might 
help  us  if  we  first  examined  the  definitions 
of  the  two  words  "public"  and  "schools." 
Among  the  primary  definitions  of  the  word 
"public"  given  In  Webster's  International 
Dictionary,  the  standard  authority,  are  these, 
"of  or  pertaining  to  the  people;  belonging 
to  the  people,"  while  the  first  two  definitions 
of  the  word  "school"  given  are  "a  place  for 
learned  intercourse  and  instruction ;  an  In- 
stitution of  learning."  Couple  the  two  defini- 
tions, "belonging  to  the  people"  and  "an 
institution  of  learning,"  and  we  have  a  class 
into  which  all  the  institutions  named 
readily  fall,  for  every  one  of  them  Is 
an  institution  of  learning  belonging  to  the 
people.  They  are  public  Institutions  of 
learning,  maintained  and  supported  for  pub- 
lic purposes  by  public  taxation.  See  State 
ex  rel.  Garth  v.  Swltzler,  143  Mo.  287,  45 
S.  W.  245,  40  L.  R.  A.  280,  65  Am.  St  Rep. 
653;  State  ex  rel.  Attorney  General  v. 
Knowles,  16  Fla.,  text  616.  Also  see  the 
definitions  of  the  two  words  "public"  and 
"schools"  as  given  in  Anderson's  Law  Dic- 
tionary. It  should  also  be  borne  in  mind 
that  the  term  "public  schools"  Is  a  compre- 
hensive one,  and  It  should  not  be  narrowed 
or  restricted  In  its  meaning,  which  frequent- 
ly must  be  ascertained  from  the  context 
Sometimes  it  Is  used  as  synonymous  with 
common  or  primary  schools;  at  other  times 
it  is  used  In  a  far  more  comprehensive  sense. 
The  following  authorities  are  instructive  up- 
on this  point,  as  showing  the  different  con- 
structions put  upon  the  term :  Cooke  v. 
School  District  No.  12,  12  Colo.  463,  text  466, 
21  Pac.  496,  719 ;  St  Joseph's  Church  v.  As- 
sessors of  Taxes  of  Providence,  12  R.  I.  19, 
34  Am.  Rep.  697;  Merrick  v.  Inhabitants  of 
Amherst,  12  Allen  (Mass.)  500,  text  508; 
Jenkins  v.  Inhabitants  of  Andover,  103  Mass. 
94,  text  97 ;  Gordon  v.  Cornes,  47  N.  Y.  608, 
text  616;  People  v.  Crlssey,  45  Hun  (N.  Y.) 
19,  text  21;  Collins  T.  Henderson,  11  Bush 


of  construction  applicable  to  statates  also 
apply  to  the  construction  of  Constitutions" 
(8  Cyc.  729),  what  meaning  are  we  to  give  to 
the  term  "the  public  schools,"  as  nsed  In  tbe 
amendment  in  question?  We  must  bold  that 
something  was  intended  by  the  term,  and 
give  effect  to  it  If  possible.  Goode  ▼.  State 
(decided  at  this  term)  89  South.  461,  and  ao- 
ttaoritles  cited  ther^n.  We  have  already 
found  that  "public  free  schools,"  as  nsed  in 
section  1  of  article  12  of  the  Constitution, 
could  not  have  been  Intended,  and  also  that 
the  only  other  public  schools  existing  in  the 
state,  at  the  time  of  the  adoption  of  the 
amendment,  were  those  which  we  have  enu- 
merated above  and  which  are  attacked  by 
this  objection  of  the  relator  which  we  are 
now  considering.  Is  It  not  obvious.  In  the 
light  of  the  cited  authorities,  that  these  in- 
stitutions must  be  held  to  be  embraced  in 
the  term  "the  public  schools"?  Are  we  not 
logically  impelled  to  this  conclusion?  Must 
these  institutions  not  have  been  In  the  legis- 
lative mind  at  the  time  of  tbe  adoption  of 
the  Joint  resolution  proposing  the  amend- 
ment? 

But  it  is  earnestly  contended  by  tbe  re- 
lator that,  whatever  conclusion  we  may 
reach  in  regard  to  the  other  InstitutionB  nam- 
ed in  the  act,  we  cannot  hold  the  Institute 
for  the  Blind,  Deaf  and  Dumb  embraced 
within  the  term  "the  public  schools,"  be- 
cause to  so  hold  would  contravene  section 
1  of  article  13,  and  section  17  of  article  4. 
of  the  Constitution,  which  two  sections  are 
as  follows: 

"Section  1.  Institutions  for  tbe  benefit 
of  the  Insane,  blind  and  deaf,  and  sucb  other 
benevolent  institutions  as  the  public  good 
may  require,  shall  be  fostered  and  supported 
by  the  state,  subject  to  such  regulations  as 
may  be  prescribed  by  law." 

"Sec.  17.  Tbe  Governor  and  the  adminis- 
trative oflScers  of  the  executive  department 
shall  constitute  a  board  of  commissioners  of 
state  institutions,  which  board  shall  have 
supervision  of  all  matters  connected  witli 
such  institutions  In  sucb  manner  as  shall  be 
prescribed  by  law." 

We  cannot  agree  to  this  contention.  Tbe 
first  quoted  section  expressly  makes  such  an 
Institution  "subject  to  such  regulations  as 
may  be  prescribed  by  law,"  and  we  find 
nothing  in  the  act  which  prohibits  the  board 
of  commissioners  of  state  institutions  from 
having  "supervision  of  all  matters  connected 
with  such  institutions  in  such  manner  as 
shall  be  prescribed  by  law." 

However,  granting  this  contention,  how 
does  it  help  the  relator's  objection?  Subject 
this  objection  Interposed  by  the  relator  to 
the  constitutionality  of  the  act  to  a  still  more 
searching  analysis.    Does  the  act  fall  within 
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are  public  Institutions.  In  the  light  of  what 
baa  been  said  by  this  court,  defining  special 
legislation.  In  Bx  parte  Wells,  21  Fla.  280, 
text  809  et  seq. ;  State  ex  reL  McQuald  v. 
Commissioners  of  Duval  County,  28  Fla. 
483,  text  488,  S  South  183;  Bloxham  t.  Flori- 
da Cent  &  P.  R.  Co.,  86  Fla.  625,  text  731  et 
seq.,  17  South.  902;  State  ex  reL  Lamar 
▼.  Jacksonville  Terminal  Co.,  41  Fla.  363, 
27  South.  221;  Olvens  v.  Hillsborough  Co. 
(Fla.)  85  South.  88— which  cases  we  shall  not 
now  take  the  time  to  analyze,  can  the  act  In 
question  be  held  to  be  special  legislation? 
We  are  of  the  oplnlcn  that  under  the  reason- 
ing applied  in  the  cited  cases  the  question 
must  be  answered  in  the  negative.  Again, 
none  of  the  institutions  in  question  is  in- 
corporated by  the  act,  but  only  the  state 
IxMird  of  control,  of  which  in  our  Advisory 
Opinion  (Fla.)  89  South.  68,  we  held  that 
"the  duties  to  be  performed  by  such  board 
are  Important  and  essentially  governmental 
in  character."  The  board  of  control  as  thus 
incorporated  is  not  an  "educational,  agricul- 
tural, mechanical,  mining,  transportation, 
mercantile  or  useful  company  or  associa- 
tion," having  an  independent  existence  for 
private  purposes.  It  is  nothing  more  than 
a  sul}ordlnate  public  agency,  created  in  aid  of 
a  public  purpose.  It  is  but  a  part  of  a  gen- 
eral system  for  the  regulation,  government 
and  management  of  "schools  of  higher 
grades"  authorized  by  section  8,  art  12,  and 
section  1,  art  13,  of  the  Constitution.  This 
being  true,  we  do  not  see  how  the  provisions 
of  section  25  of  article  3  of  the  Constitution 
as  amended  could  be  held  to  apply  to  this 
board. 

The  cases  of  Neil  v.  Board  of  Trustees  of 
the  Ohio  Agricultural  and  Mechanical  Col- 
lege, 81  Ohio  St  16,  and  State  ex  rel.  Van 
Riper  T.  Parsons,  40  N.  J.  Law,  1,  text  9, 
will  also  prove  instructive  upon  the  point  as 
to  what  constitutes  special  legislation. 

Thus  looked  at  from  every  viewpoint  this 
objection  Interposed  by  the  relator  must 
be  held  to  be  untenable. 

YII.  The  seventh  objection  urged  by  the 
relator  is:  "That  it  is  provided  by  section 
S,  art  12,  of  the  Constitution  of  the  state  of 
Florida,  that  the  €tovemor.  Secretary  of 
State,  Attorney  Oeneral,  State  Treasurer, 
and  Superintendent  of  Public  Instruction 
shall  constitute  a  body  corporate,  to  be 
known  as  the  'State  Board  of  Education  of 
Florida';  and  it  is  provided  in  and  by  said 
act  (chapter  6384)  that  the  state  IxMird  shall 
for  certain  purposes  therein  mentioned,  to 
wit  the  location  of  the  several  institutions 
therein  provided  for  and  other  purposes,  be 
a  Joint  iKmrd  with  the  board  of  control  pro- 
vided for  in  and  by  the  said  act  wliich  pro- 
vision attempts  to  increase  the  number  of  the 
state  board  of  educati(Mi  and  to  add  other 


constitutional  board,  to  have  said  constita- 
Uonal  board,  to  wit  said  state  board  of  edu- 
cation, act  as  a  Joint  l>oard,  contrary  to  the 
Constitution  of  said  State,  and  It  is  also  pro- 
vided in  and  by  said  section  3,  art  12,  of  the 
Constitution  of  the  state  of  Florida,  that 
the  said  state  board  of  education  shall  have 
management  and  Investment  of  all  state 
school  funds,  under  such  regulation  as  shall 
be  provided  by  law,  and  such  supervision  of 
schools  of  higher  grades  as  the  law  shall 
provide;  whereas  it  is  provided  in  said  act 
that  the  I)oard  shall  have  supervision  of  the 
board  of  control  therein  provided  for  in  the 
management  and  conduct  of  the  several  in- 
stitutions therein  and  thereby  provided  for, 
which  said  institutions  are  not  part  of  the 
system  of  public  free  schools  of  the  state 
and  in  conflict  with  the  limitations  ujton  the 
power  of  the  Legislature  to  add  or  increase 
the  power  and  duties  of  the  state  t>oard 
of  education  of  Florida  in  matters  uncon- 
nected with  their  constitutional  Jurisdiction.'* 
Section  3  of  article  12  of  the  (Constitution 
provides  that  the  state  board  of  education, 
among  other  things,  shall  have  "such  super- 
vision of  schools  of  higher  grades  as  the  law 
shall  provide."  We  find  nottilng  in  the  act 
in  question  which  excludes  such  supervision. 
In  fact  section  15  of  the  act  expressly  pro- 
vides that  the  state  board  of  control  shall  I>e 
"at  all  times  under  and  subject  to  the  con- 
trol and  supervision  of  the  state  board  of 
education."  Section  3  of  article  12,  a  portion 
of  which  has  Just  been  quoted,  contemplates 
that  the  Legislature  should  provide  by  law 
what  supervision  of  schools  of  higher  grade 
such  board  should  have.  There  is  no  Inhibi- 
tion restraining  such  board  from  acting  In 
conjimction  with  any  other  board,  body,  or 
Individuals  concerning  such  matters.  See 
French  v.  State  ex  rel.  Harley,  141  Ind. 
618,  41  N.  B.  2,  29  L.  R.  A.  113 ;  Shoemaker 
V.  United  States,  147  U.  8.  282,  18  Sup.  Ct 
861,  87  L.  Ed.  170.  It  is  the  settled  law  In 
this  state,  as  we  have  seen,  that  "while  con- 
stitutional prohibitions  upon  the  Legislature 
need  not  always  be  express,  but  may  arise 
from  implication,  yet  the  implied  prohibition 
must  result  from  the  insertion  of  some  ex- 
press provision,  as  mere  silence  of  the  Ck>n- 
Btltution  cannot  be  construed  as  a  prohibi- 
tion. The  rule  is  tliat  nothing  shall  be  re- 
garded as  prohibited  which  is  not  so  either 
expressly  or  by  fair  and  reasonable  implica- 
tion." State  ex  rel.  Lamar  v.  Jacksonville 
Terminal  <3o.,  41  Fla.  877,  text  399,  27  South. 
225,  and  authorities  there  cited.  As  to  the 
argument  made  concerning  the  intermingling 
of  outside  persons  with  a  constitutional  board 
and  having  such  otitslde  persons  act  Jointly 
In  matters  with  constitutional  officers,  it  is  a 
sufficient  reply  to  say  that  this  has  frequently 
been  done  in  different  laws  enacted  by  the 
Legislature,  and,  so  far  as  we  are  informed. 
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opinion.  Also  see  section  17  of  cbapter  1760, 
p.  49,  of  the  Laws  of  Florida  of  1870,  brougbt 
forward  Into  the  Bevised  Statutes  of  1892  as 
section  296,  imposing  certain  duties  upon  the 
Comptroller  as  to  making  examinations  into 
the  actions  and  doings  of  the  trustees  of  the 
Florida  Agricultural  College;  section  8,  C. 
1905,  p.  64,  of  the  Laws  of  Florida  of  1872, 
constituting  the  Superintendent  of  Public  In- 
struction, by  virtue  of  his  office  as  such, 
president  of  the  said  college;  section  2,  c. 
8045,  p.  104,  of  the  Laws  of  Florida  of  1877, 
constituting  the  Superintendent  of  Public  In- 
struction and  the  State  Treasurer,  by  virtue 
of  their  offices  as  such,  president  and  treas- 
urer, respectively,  of  the  board  of  trustees  of 
said  college.  Also  see  chapter  4565,  p.  107,  of 
the  Laws  of  1897,  establishing  a  state  reform 
school. 

We  are  not  informed  that  any  of  these  cited 
provisions  of  the  difTerent  laws  have  been 
attacked  in  our  courts  as  being  unconstitu- 
tional. This  practical  construction  and  long- 
prevailing  custom  is  a  matter  of  which  the 
courts  can  take  Judicial  notice  and  is  entitled 
to  consideration.  See  Blozham  v.  Consumers' 
Electric  Light  &  St  R.  Co.,  36  Fla.  519,  18 
South.  444,  51  Am.  St  Rep.  44,  29  L.  R.  A. 
607 ;  State  v.  Oerhardt,  145  Ind.  439,  44  N.  E. 
469,  83  L.  R.  A.  313 ;  City  of  Terre  Haute 
V.  EvansvUle  &  T.  H.  R.  Co.,  149  Ind.  174, 
text  186,  48  N.  E.  77,  37  L.  R.  A,  189; 
Smith  V.  Indianapolis  Street  Railway  Co.,  158 
Ind.  425,  text  435,  63  N.  E.  849;  Stuart  v. 
Laird,  1  Crancb  (U.  S.)  299,  2  L.  Ed.  115. 
This  objection,  even  if  tenable,  would  not 
make  the  entire  act  unconstitutional.  Section 
16  of  the  act  expressly  provides  that  the 
board  of  control  shall  be  at  all  times  under 
and  subject  to  the  control  and  supervision  of 
the  state  board  of  education. 

VIII.  The  eighth  ground  of  attack  is: 
"That  it  is  provided  for  in  section  14,  art  12, 
of  the  Constitution  of  the  state,  that  the  Leg- 
islature at  its  first  session  shall  provide  for 
the  establishment,  maintenance,  and  manage- 
ment of  such  normal  schools,  not  to  exceed 
two,  as  the  Interests  of  the  public  education 
might  demand,  and  that  thereafter  the  Legis- 
lature, at  its  session  held  in  1887,  by  act  ap- 
proved on  May  31,  1887  (Laws  1887,  p.  86, 
c.  S692),  did  establish,  and  have  until  the 
passage  of  the  said  act  maintained,  such 
normal  schools,  one  established  at  Tallahassee 
and  the  other  at  De  Funiak  Springs,  and 
whereas  It  is  provided  In  and  by  the  said  act 
that  the  said  State  Normal  School  established 
and  located  at  De  Funiak  Springs  be  dises- 
tablished and  added  to  the  University  therein 
provided  for  as  a  part  thereof." 

This  contention  does  not  strike  us  with 
much  force.  The  provision  of  the  Constitu- 
tion Invoked  in  its  support  leaves  It  entirely 
to  the  Judgment  and  discretion  of  the  Legisla- 
ture EB  to  Iiow  many  normal  schools  "not  to 


ana  also  for  a  normal  aepartment  to  toe 
University,  and  also  confers  upon  the  state 
board  of  education  and  the  state  board  of 
control,  acting  Jointly,  authority  "to  estab- 
lish and  maintain  a  normal  d^artmoit  for 
the  Instruction  of  white  female  teachios  in 
the  Florida  Female  Collie"  at  any  time  it 
may  be  deemed  necessary.  This  seems  to  ua 
to  be'a  sufficient  compliance  with  the  consti- 
tutional provision  which  it  is  claimed  the  act 
violates. 

IX.  This  brings  us  to  the  ninth  objection 
Interposed,  which  Is:  "That  it  is  provided 
in  section  16,  art  3,  of  the  Constltation  of 
the  state,  that  each  law  enacted  In  the 
Legislature  shall  embrace  but  one  sobject 
and  matter  properly  connected  therewith, 
which  subject  shall  be  briefly  expressed  in 
the  title,  and  whereas  the  said  act  ia  In 
conflict  therewith  and  is  void  and  of  no 
ette-it,  in  that  the  same  contains  more  than 
one  subject  and  matter  properly  OHinected 
therewith,  which  several  and  divers  subjects 
are  expressed  both  in  the  title  and  body  of 
the  act,  to  wit:  (1)  A  University  of  the 
State;  (2)  the  Florida  Female  College;  (3) 
the  Institution  for  the  Blind,  DeaC,  and 
Dumb  at  St  Augustine,  Florida;  (4)  the 
State  Normal  School  for  Colored  People  at 
Tallahassee;  (6)  the  Seminary  £<a8t  of  the 
Suwannee  River,  at  OainesviUek  Florida; 
(6)  the  Seminary  West  of  the  Suwannee 
river,  at  Tallahassee,  Florida;  (7)  the  Nor- 
mal School  for  White  Students  at  De  Funiak 
Springs,  Florida;  (8)  the  Normal  School  at 
St  Petersburg,  Florida;  (9)  the  South  Flor- 
ida '  Military  College  at  Bartow,  Florida ; 
(10)  the  provisions  for  examinations  toe 
the  public  free  schools  and  high  schools  of 
the  state;  (11)  the  provisions  for  summer 
schools;  (12)  appropriation  of  property  to 
high  schools." 

The  determination  of  this  question  is  fraught 
with  more  difficulty  than  any  of  the  objec- 
tions which  we  have  yet  considered.  Let 
it  be  frankly  admitted  that  the  title  to  the 
act  in  question  is  decidedly  objectionable 
for  many  reasons.  Among  others  which 
might  be  stated  are  that  It  is  very  prolix, 
being  unduly  drawn  out,  contains  much  un- 
necessary matter,  is  cumbersome,  and  awk- 
wardly worded.  However,  no  matter  how 
strongly  these  objections  may  appeal  to  ns, 
or  however  much  we  may  disapprove  of  the 
title,  that  does  not  help  us  to  answer  the 
question,  which  Is,  has  the  provision  of  the 
Constitution  been  violated?  This  provision 
is  section  16  of  article  8,  and  reads  as  fol- 
lows: 

"Sec.  16.  Each  law  enacted  in  the  Legisla- 
ture shall  embrace  but  one  subject  and  mat- 
ter properly  connected  therewith,  which  sub- 
ject shall  be  briefly  expressed  In  the  title: 
and  no  law  shall  be  amended  or  revised  by 
reference  to  its  title  only;  but  In  such  caae 
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In  tbe  Introductory  portion  of  this  opinion 
concerning  the  rules  of  constitutional  con- 
struction apply  with  full  force  here  also. 
See  especially  the  cardinal  mle  enunciated 
in  State  ex  reL  Turner  t.  Hoclcer,  36  Fla. 
358,  text  863  et  seq.,   18  South.  767. 

As  bearing  upon  this  point,  see  tbe  follow- 
ing decisions  of  this  court:  Advisory  Opin- 
ion. 14  Fla.  285;  Gibson  t.  State,  16  Fla. 
291;  State  ex  reL  Attorney  General  t. 
Knowies,  16  Fla.  677,  text  618  et  seq. ;  Carr 
V.  Thomas,  18  Fla.  738.  text  747;  City  of 
Jacksonville  t.  Basnett,  20  Fla.  525;  Ex 
parte  Wells,  21  Fla.  280,  text  324;  State 
ex  rel  McQuald  t.  Commissioners  of  Duval 
County,  23  Fla.  483,  text  504  et  seq.,  S  South. 
193;  State  ex  rel.  Gonzales  v.  Palmes,  23 
Fla.  620,  text  627  et  seq.,  3  South.  171; 
Saunders  v.  Provisional  Municipality  of  Pen- 
sacola.  24  Fla.  226,  text  236  et  seq.,  4  South. 
801;  County  Commissioners  of  Lake  County 
▼.  State,  24  Fla.  263.  4  South.  795;  Holton 
y.  State.  28  Fla.  803,  text  808,  9  South.  716; 
Smith  V.  State,  29  Fla.  408,  text  417,  10 
South.  894;  State  ex  reL  Attorney  General 
▼.  Green.  86  Fla.  154,  text  181,  18  South. 
834;  County  Commissioners  of  Duval  County 
y.  City  of  Jacksonville,  86  Fla.  196,  text 
224.  18  South.  339,  29  li.  B.  A.  416;  State 
ex  reL  Turner  v.  Ho<&er,  86  Fla.  358,  18 
South.  767;  Webster  v.  Powell.  86  Fla.  703, 
text  716,  18  South.  441 ;  State  ex  rel.  Attor- 
ney General  v.  Bums,  38  Fla.  367,  text 
386  et  seq.,  21  South.  290;  State  ex  reL 
Lamar  v.  Jacksonville  Terminal  Co.,  41  Fla. 
863,  27  South.  221,  headnote  5 ;  State  ex  reL 
Lamar  v.  Jacksonville  Terminal  Co.,  41  Fla. 
877,  text  414,  27  South.  225:  Florida  East 
Coast  Ry.  Co.  v.  Hazel.  48  Fla.  263,  text  266, 
81  South.  272,  99  Am.  St  Rep.  114 ;  Potter  v. 
Lainhart,  44  Fla.  647,  text  655,  673,  33  South. 
251;  Schiller  v.  State  (Fla.)  38  South.  706; 
West  V.  SUte  (Fla.)  39  South.  412. 

We  have  collated  the  foregoing  decisions 
of  this  court  upon  the  constitutional  pro- 
ylalon  in  question,  which,  we  believe,  are 
all  that  have  been  roidered.  In  order  that 
we  might  the  more  readily  examine  them 
and  ascertain  Just  what  the  settled  law 
In  this  court  is  before  resorting  to  the  de- 
cisions of  other  courts,  which,  as  is  well 
known,  are  In  a  state  of  hopeless  and  irrec- 
oncilable conflict 

The  following  principles  seem  to  be  well 
eetablished : 

1.  The  evils  or  mischiefs  intended  to  be 
remedied  by  the  adoption  of  this  constitu- 
tional provision  were:  (a)  As  was  said 
In  Gibson  v.  State,  16  Fla.,  text  299,  quoting 
and  approving  the  following  language  from 
Walker  v.  Caldwell.  4  La.  Ann.  298:  "The 
title  of  an  act  often  afforded  no  clue  to  its 
contents.  Important  general  principles  were 
found  placed  in  acts  private  or  local  In 
their  operation.  Provisions  concerning  mat- 
89SO.— ei 
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the  result  of  which  was  that  on  many  im- 
portant subjects  tbe  statute  law  bad  be- 
come unintelligible,  as  they  whose  duty  it 
has  been  to  examine  or  act  under  It  can  well 
testify.  To  prevent  any  further  accumula- 
tion of  this  chaotic  mass  was  the  object  of 
the  constitutional  prorlslon  under  considera- 
tion." This  court  then  adding:  "Nearly 
all  tbe  states  having  Constitutions  of  recent 
adoption  have  incorporated  therein  provisions 
In  nearly  identical  language,  and  their  courts 
agree  as  to  the  purpose  of  such  provisions. 
They  also  agree  that  the  provision  refers  to 
tlie  subject-matter  of  the  legislation,  and  not 
to  a  single  purpose  or  end  sought  to  be  ac- 
complished. Its  purpose  was  to  avoid  the 
confusion  incident  to  the  evil  which  had 
grown  out  of  'omnibus'  legislation."  (b) 
As  was  said  In  State  ex  reL  Gonzales  v. 
Palmes,  23  Fla.,  text  629,  8  South.  175 :  "Of 
course  one  of  the  purposes  of  this  provision 
was  to  prevent  surprise  or  fraud  upon  the 
Legislature  by  means  of  provisions  in  bills 
of  which  the  title  gave  no  notice,  and  which 
might  therefore,  be  overlooked,  and  care- 
lessly and  unintentionally  adopted."  (c) 
"Tbe  purpose  of  the  constitutional  provision 
Is  to  prevent  'hodge-podge  or  log-rolling'  legis- 
lation, surprise,  or  fraud  upon  the  Legisla- 
ture by  means  of  provisions  in  acts  of  which 
the  titles  give  no  Intimation,  and  to  fairly  ap- 
prise the  people  of  the  subjects  of  legislation 
being  enacted."  State  ex  rel.  Attorney  Gen- 
eral V.  Green,  supra,  headnote  5;  County 
Commissioners  of  Duval  County  v.  City  of 
Jacksonville,  supra;  State  ex  rel.  Turner  v. 
Hocker,  supra;  Webster  v.  Powell,  supra; 
State  ex  reL  Attorney  General  y.  Burns, 
supra;  Potter  v.  Lainhart,  supra. 

2.  (a)  "While  the  provision  in  the  Con- 
stitution is  mandatory,  still  there  baa  been  a 
general  disposition  in  tbe  courts  of  this  and 
other  states  to  construe  it  liberally  rather 
than  embarrass  legislation  by  a  construction 
where  strictness  Is  unnecessary  to  tbe  ac- 
complishment of  the  beneficial  purpose  for 
which  It  was  adopted."  State  ex  rel.  At- 
torney General  v.  Knowies,  supra,  (b) 
"While  this  provision  of  the  Constitution 
is  mandatory  and  of  as  much  binding  force 
upon  the  Legislature  and  upon  the  courts  as 
any  other  provision  In  that  Instrument  and 
while  it  Is  the  duty  of  the  courts  to  declare 
legislative  enactments  void,  when  questioned, 
that  are  clearly  noncompliant  with  Its  re- 
quirements, still  the  courts,  In  construing  tbe 
acts  of  the  legislative  branch  of  tbe  govern- 
ment should  always  apply  a  liberal  rule,  and 
refuse  to  declare  its  action  void,  except  in 
clear  cases  that  are  free  from  every  reason- 
able doubt"  Holton  V.  State,  supra;  State 
ex  reL  Attorney  Gennal  v.  Green,  supra; 
County  Commissioners  of  Duval  Coun^  v. 
City  of  Jacksonville,  supra;  State  ex  reL 
Turner  y.  Hodcer,  lupra ;  Webster  y.  Powell, 
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Schiller  t.  State,  snpra. 

8.  "It  Is  snfflclent  that  the  title  should  ex- 
pi'ess  the  subject  and  that  It  Is  not  necessary 
for  It  to  set  out  'the  matter  properly  con- 
nected therewith.'"  State  ex  rel.  McQuaid 
V.  County  Commissioners  of  Duval  County, 
supra;  Ex  parte  Wells,  supra;  Schiller  t. 
State,  supra. 

4  "If  the  title  fairly  gives  notice  of  the 
subject  of  the  act,  so  as  reasonably  to  lead 
to  an  Inquiry  Into  the  body  of  the  bill,  it 
is  all  that  Is  necessary.  It  need  not  be  an 
index  to  the  contents."  Holton  v.  State,  su- 
pra; State  ex  rel.  McQuald  v.  County  Com- 
missioners of  Duval  County,  supra ;  State  ex 
rel.  Gonzales  v.  Palmes,  supra;  State  ex  rel. 
Attorney  General  v.  Green,  supra;  State  ex 
rel.  Attorney  General  v.  Bums,  supra. 

6.  "The  title  of  an  act  may  be  general,  and 
BO  long  as  the  generality  of  the  subject  there- 
in expressed  Is  not  employed  as  a  guise  to 
conceal  the  real  object  of  the  law,  or  some 
provision  therein,  it  will  not  be  objectionable. 
It  is  also  true  that  the  title  to  an  act  may 
be  so  restrictive  as  to  confine  the  body  of 
the  act  to  such  phase  of  the  subject  as  Is 
indicated  by  the  title."  County  Commission- 
ers of  Duval  County  v.  City  of  Jacksonville, 
supra ;  State  ex  rel.  Gonzales  v.  Palmes,  su- 
pra ;  State  ex  rel.  Attorney  General  v.  Burns, 
supra ;  Florida  East  Coast  Ry.  Co.  v.  Hazel, 
supra;  Potter  v.  Lalnhart,  supra. 

6.  "The  amplification  of  the  title  to  an 
act,  80  as  to  make  It  expressly  mention  mat- 
ters germane  to  and  properly  connected  with 
Its  general  subject,  does  not  vitiate  such 
title  or  subject  It  to  the  criticism  of  having 
dealt  with  two  distinct  or  Incongruous  sub- 
jects." State  V.  Jacksonville  Terminal  Co., 
41  Fla.  363,  27  South.  221,  headnote  5. 

Other  principles  discussed  In  the  different 
decisions  of  this  court  might  be  set  forth 
as  having  been  established  thereby,  but  the 
foregoing,  we  believe,  will  prove  suflJdent  to 
enable  us  to  dispose  of  the  objection  Inter- 
posed by  the  relator  which  we  are  now  con- 
sidering. 

A  careful  reading  of  the  cited  decisions 
Impels  us  to  the  conclusion  that  the  settled 
policy  of  this  court  Is  to  uphold  legislative 
enactments,  unless  It  is  made  to  appear  be- 
yond a  reasonable  doubt  that  some  constitu- 
tional provision  has  been  violated.  As  was 
said  in  Holton  v.  State,  supra:  "Every  rea- 
sonable doubt  should  be  resolved  In  favor 
of  the  constltutionaHty  of  the  act  assailed." 
Also  see  the  full  discussion  on  page  309  et 
seq.  of  28  Fla.,  page  717  of  9  South.,  In  said 
opinion  concerning  the  constitutional  provi- 
sion we  are  now  considering. 

Let  us  now  examine  the  objection  inter- 
posed by  the  relator  and  the  argument  in 
support  thereof  In  the  light  of  the  principles 
which  we  have  found  to  have  been  enunciated 
by  this  court    Does  this  much  aasailed  chap- 


title  and  in  the  body  of  the  act?"  What  la 
the  real  subject  of  the  act?  May  It  not  well 
be  said  to  be  a  reorganization  of  the  instltn- 
tlons  for  higher  and  special  education  tn  the 
state  of  Florida,  or  simply  schools,  or  pub- 
lic schools,  or  Institutions  of  learning,  or 
public  Institutions  of  learning,  or  educational 
Institutions,  or  public  educational  instita- 
tlons,  or  special  educational  Institutions,  or  In- 
stitutions of  special  learning,  or  other  similar 
designation,  and  would  not  all  the  provisions 
contained  in  the  act  be  embraced  tn  such 
subject  and  matters  properly  connected  there- 
with? Every  one  of  the  tnstitutionB  men- 
tioned In  the  act  is  a  public  educational  in- 
stitution, and  every  provision  contained  In 
the  act  relates  to  at  least  one  of  the  Institn- 
tions  mentioned  therein,  and  la  embraced 
within  the  subject  mentioned  and  matters 
properly  connected  therewith.  Admit  that 
the  title  does  not  in  express  terms  give 
the  subject  of  the  act,  yet  it  contains  brief 
mention  of  practically  all  the  different  pro- 
visions contained  In  the  act,  all  of  which 
provisions,  as  we  have  seen,  relate  to  but 
one  Subject  and  matters  properly  connected 
therewith.  We  might  well  treat  as  surplus- 
age much  of  what  is  contained  in  the  title, 
as  was  Intimated  In  Saunders  v.  Provisional 
Municipality  of  Pensacola,  24  Fla.  226,  text 
236,  4  South.  801,  might  be  done.  Still,  as 
was  said  therein,  the  title  would  be  sufiBcIent. 
and  the  superfluous  matter  contained  there- 
in is  "of  itself  calculated  to  call  the  Legis- 
lature's attention  more  fully  to  the  existing 
legislation  to  be  effected."  See  the  reasoning 
in  State  ex  rel.  Gonzales  v.  Palmes,  23  Fla.. 
text  628,  8  South.  171;  Ex  parte  Wells. 
21  Fla.,  text  824;  State  ex  rel.  Attorney 
General  v.  Green,  36  Fla.,  text  181,  18  South. 
334 ;  County  Commissioners  of  Duval  County 
V.  City  of  Jacksonville,  36  Fla.,  text  224,  18 
South.  339,  29  L.  R.  A.  416;  State  ex  rel 
Turner  v.  Hocker,  36  Fla.,  text  364,  18  South. 
767 ;  State  ex  rel.  Attorney  General  y.  Bums. 
38  Fla.,  text  887,  21  South.  290;  Florida 
East  Coast  Ry.  Co.  v.  Hazel,  43  Fla.,  text 
268,  31  South.  272;  Potter  v.  Lalnhart,  43 
Fla.,  text  674,  33  South.  251. 

It  seems  to  us  that  this  objection  imposed 
by  the  relator  Is  effectually  disposed  of  by 
the  reasoning  used  in  the  cases  we  have  cited. 
We  would  also  refer  to  division  VI  of  this 
opinion,  wherein  we  discussed  the  sixth  ob- 
jection interposed,  reaching  the  conclusion 
that  all  the  institutions  In  question  must 
have  been  within  the  legislative  mind  when 
the  joint  resolution  was  adopted  proposing 
an  amendment  to  section  20  of  article  3  of 
the  Constitution.  We  find  nothing  In  the 
Advisory  Opinion,  14  Fla.  286,  cit6d  by  the 
relator,  which  Is  In  <!bnfllGt  with  the  views 
herein  expressed. 

We  also  refer  to  CrookBton  v.  Board  of 
County  Commissioners,  79  Minn.  283,  82  N. 
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anthoritlea  are  collected  and  the  subject 
fully  treated.  Also  see  chapter  4  of  Lewis' 
Sutherland's  Statutory  Construction  (2d  Ed.), 
especially  section  184,  to  the  effect  that  "the 
subject  of  an  act  may  be  expressed  generally 
In  the  title,  or  spelled  out  from  details  which 
are  independent  and  unconnected  except 
through  some  general  subject,  as  cousins-ger- 
man  are  related  through  a  common  ancestor. 
According  to  the  authorities  the  general  sub- 
ject need  not  appear  In  the  title,  if  it  is 
clearly  disclosed  or  readily  inferred  from 
the  details  expressed" — and  authorities  cited 
In  notes  63  and  64;  Isenhour  t.  State,  157 
Ind.  617,  62  N.  XL  40,  87  Am.  St  Bep.  22& 
Also  see  note  to  Bobel  t.  People,  64  Am.  St. 
Rep.  77,  and  authorities  cited.  A  very  instruct- 
ive case  Is  Attorney  General  v.  Lowrey,  131 
Mich.  639,  92  N.  W.  289,  which  was  affirmed 
by  the  United  States  Supreme  Court  on  No- 
vember   13,    1905.     26    Sup.    Ct    27,    BO    L. 

Ed.  

X.  The  tenth  objection  Interposed,  which 
ia  the  last  in  the  information  proper,  is: 
"That  the  said  act  (chapter  5384)  attempts 
to  vest  the  assets  and  property  of  the  Insti- 
tute for  the  Blind,  Deaf,  and  Dumb  In  the 
state  board  of  education,  and  to  vest  the 
control,  possession,  and  management  thereof 
and  of  said  institute  in  said  board  of  control, 
and  to  authorize  the  Joint  board,  consisting 
of  the  state  board  of  education  and  the 
board  of  control,  to  determine  as  to  change 
of  location  of  said  institute  and  to  do  every 
other  matter  or  thing  in  that  connection  nec- 
essary and  requisite  to  carry  out  the  pur- 
poses of  said  act.  In  violation  of  the  Con- 
stitution of  the  state  of  Florida,  by  which 
said  Institute  for  the  Blind,  Deaf,  and  Dumb 
is  made  and  declared  to  be  a  public  Institu- 
tion, Jurisdiction  and  supervision  of  which 
Is  by  said  Constitution  given  to  and  vested 
in  the  board  of  commissioners  of  state  institu- 

tlODS." 

We  have  already  treated  this  objection  in 
disposing  of  the  sixth  objection,  in  division 
VI  of  this  (pinion,  and  but  little  more  remains 
to  be  said. 

The  provisions  in  the  act  in  question  re- 
late to  the  "education  and  industrial  training 
of  the  blind,  deaf  and  dumb"  (see  section 
20),  and  we  find  nothing  therein  violative 
of  section  1  of  article  13  or  section  17  of 
article  4  of  the  Oinstitutlon,  which  sections 
are  copied  in  full  in  division  VI  of  this  opinion. 

When  we  consider  the  scope  of  the  Insti- 
tution for  the  Blind,  Deaf,  and  Dumb  as 
revealed  In  the  statutes  relating  thereto, 
providing  as  they  do  for  the  attendance  of 
pupils  from  the  ages  of  6  to  21,  and  longer 
if  necessary  for  graduation,  (or  competent 
-teachers,  for  instruction  which  shall  fit  the 
pupils  for  aiding  in  earning  a  support  and 
in  sharing  the  enjoyments  of  life,  for  gradu- 
ating them,  and  that  this  school  stands  in  the 


shall  be  subject  to  such  regulations  as  may 
be  prescribed  by  law,  we  are  not  able  to  say 
that  the  (Constitution  has  been  violated  by 
classing  it  In  a  system  with  "schools  of 
higher  grades,"  and  by  giving  the  state  board 
of  education  the  supervision  of  the  board 
of  control  under  the  statute  here  considered. 
The  manner  of  such  supervision  is  not  pre- 
scribed by  the  (Ztonstitution,  but  is  authorized 
thereby  to  "be  prescribed  by  law,"  and  the 
institution  in  question  Is  to  be  "subject  to 
such  regulations  as  may  be  prescribed  by 
law."    The  objection  is  not  tenable. 

XI.  The  first  additional  ground  urged  in  the 
amendment  to  the  information  Is:  "That 
the  Legislature  has  attempted  to  delegate  its 
legislative  power  to  the  said  boards  of  edu- 
cation and  control  in  and  as  to  each  and  all 
of  the  several  matters  and  subjects  covered 
by  said  act" 

This  ground  Is  quite  general,  and  we  have 
already  considered  and  disposed  of  it  in 
other  divisions  of  this  opinion.  See  especial- 
ly divisions  I,  II,  and  III.  The  powers  con- 
ferred by  the  act  upon  the  state  board  of 
education  and  the  state  board  of  control  are 
not  legislative  in  their  nature,  but  are  ad- 
ministrative. 

XII.  The  second  additional  ground  is:  "That 
said  act  seeks  to  create  an  office,  to  wit,  the 
oOIce  of  member  of  the  board  of  control, 
or  state  board  of  control,  the  inciunbent  of 
which  may  be  removed  by  the  Oovemor, 
contrary  to  the  (>)nBtItution  of  the  state, 
under  which  such  officers  should  only  be  re- 
moved by  and  with  the  consent  of  the 
Senate." 

We  have  discussed  this  ground  In  division 
V  of  this  opinion,  and  decided  It  adversely 
to  this  contention  of  the  relator.  We  see  no 
occasion  for  repeating  or  amplifying  what 
we  said  there. 

XIII.  The  third  additional  ground  is :  "That 
the  incorporation  of  the  Florida  Agricultural 
College  Into  the  University  of  the  State  of 
Florida  Is  not  contained  In  or  covered  by  the 
title  of  the  act" 

As  a  matter  of  fact  at  the  time  of  the 
passage  of  the  act  in  question,  there  was  no 
such  Institution  existing  as  the  Florida  Agri- 
cultural (College.  Section  8.  c.  1766,  p.  46, 
of  the  Laws  of  Florida  of  1870,  originally  in- 
corporating said  college,  was  repealed  by 
chapter  1905,  p.  64,  of  the  Laws  of  Florida 
of  1872,  and  section  2  of  said  chapter  1905, 
which  changed  some  of  the  incorporation 
features,  was  amended  by  section  1,  c  3045, 
p.  103,  of  the  Laws  of  Florida  of  1877,  which 
last-named  section  was  brought  forward, 
with  some  changes,  into  the  Revised  Statutes 
of  1892  as  section  280.  This  section  of  the 
Revised  Statutes  was  amended  by  section  1, 
c.  4233,  p.  167,  of  the  Laws  of  Florida  of  1893. 
which  abolished  the  incorporation  feature, 
while  chapter  6272,  p.  271,  of  the  Laws  of 
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saw  In  divl8i<»i  II  oi  tbls  opinion,  tnough  it 
did  not  Incorporate  the  nnlverslty  of  Florida. 
Neither  is  the  Unlvertilty  of  the  State  of 
Florida  Incorporated  under  the  provlslona  of 
chapter  6384  of  the  Laws  of  Florida  of  1905. 
See  division  VI  of  this  opinion.  We  have 
treated  fallj  the  objections  urged  against  the 
title  of  the  act  in  division  IX  of  this  oplnloa 
Suffice  It  to  say  that  we  find  no  merit  in 
this  objection. 

XIV.  The  fourth  additional  ground  Is: 
"That  the  declaration  that  the  property  of 
the  Florida  Agricultural  OoUege  is  the  prop- 
erty of  the  state  is  not  a  legislative,  but  a 
Judicial,  act,  and  is  an  encroachment  of  the 
legislature  upon  the  functions  of  the  Judi- 
ciary." 

A  sufficient  reply  to  this  objectloti  is  that 
property  which  belongs  to  the  state  may  be 
disposed  of  by  the  Legislature  witltout  the 
aid  of  the  courts.  This  is  a  legislative  pre- 
rogative. See  State  ex  rel.  Attorney  General 
V.  Knowles,  16  Fla.  577,  text  616,  quoted  In 
division  I  of  this  opinion. 

XV.  The  fifth  and  last  additional  ground  in 
the  amendment  Is:  "That  the  act  is  a  re- 
vision of  all  the  statutes  of  the  state  on  the 
subjects  of  the  various  schools  and  colleges 
of  the  state  at>ove  the  grade  of  common 
free  schools,  and  does  not  re-enact  and 
publish  at  length  any  of  the  said  laws,  ex- 
cept section  269  of  the  Revised  Statutes." 

We  cannot  agree  to  this  contention.  The 
act  In  question  Is  an  Independent  statute 
covering  a  general  and  comprehensive  sub- 
ject. In  addition  to  what  we  have  already 
said  In  tbls  opinion  concerning  the  act  in 
question  and  the  authorities  we  have  dted, 
see  Lake  v.  State  ex  rel.  Palmer,  18  Fla. 
601.  We  also  refer  again  to  State  ex  rel.  At- 
torney General  v.  Knowles,  16  Fla.  577,  text 
615;  Bx  parte  Wells,  21  Fla.  280,  text  807; 
State  ex  rel.  Attorney  General  v.  Coving- 
ton, 29  Ohio  St  102,  text  118,  quoted  by 
us  in  division  V  of  this  opinion. 

We  have  now  discussed  every  ground  al- 
leged In  the  Information  and  the  amendment 
thereto  against  the  constitutionality  of  the 
act.  We  have  also  borne  in  mind,  as  is 
urged  by  the  relator,  that  all  that  Is  re- 
quired In  an  Information  of  tbls  character  is 
that  it  shall  be  set  up  therein  that  the  re- 
spondents are  holding  the  office  or  exercis- 
ing the  functions  thereof  without  authority 
or  warrant  of  law,  which  allegations  may 
be  of  the  most  general  character.  17  Ency. 
of  Fl.  &  Pr.  458;  State  ex  rel.  Attorney 
General  v.  Philips,  80  Fla.  679,  11  South. 
922,  and  authorities  cited  therein;  Simonton 
V.  State,  44  Fla.  289,  31  South.  821.  We 
listened  with  attentive  Interest  to  the  oral 
arguments  of  the  able  counsel  for  the  re- 
lator, and  have  examined  with  great  care 
their  elaborate  briefs,  and  have  considered 
every  point  urged  by  them.    Surely,  if  any 


have  been  called  to  our  att«itl<m. 

It  was  suggested  in  the  oral  argument  of 
one  of  the  counsel  toe  the  respondents  that 
the  Information  was  so  worded  conco-ning 
the  admission  of  "no  student  to  the  Florida 
Female  College,  except  such  white  female 
students  as  may  or  shall  have  passed  a  satis- 
factory examination  in  some  high  school 
of  this  state  or  some  other  state  having  a 
like  standing  and  through  and  beyond  the 
tenth  grade  as  now  estaUished  for  blgh 
schools  of  this  state,"  as  to  suggest  the  in- 
tention on  the  part  of  the  relator  to  raise 
the  federal  question  that  the  act  was  viola- 
tive of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  Imme- 
diately, however,  counsel  for  the  relator 
positively  disclaimed  any  Intention  to  raise 
any  such  question  and  expressly  repudiated 
the  same.  Therefore  we  h2;ve  not  consider^ 
ed  or  passed  upon  that  point. 

Applying,  then,  the  cardinal  rule  repeated- 
ly enunciated  by  this  court  concerning  the 
construction  of  statutes  the  constitutionality 
of  which  is  questioned,  we  reach  the  con- 
clusion that  no  clear  violation  of  the  Con- 
stitution by  the  act  in  question  bas  been 
made  to  appear  to  us.  Therefore  we  would 
not  be  Justified  or  warranted  in  overthrowing 
It  The  Legislature  has  expressed  its  will 
in  passing  the  act  The  Governor  has  duly 
approved  the  same  and  acted  thereunder  by 
making  appointment  as  prescribed  therein. 
As  a  co-ordinate  branch  of  the  government 
nothing  less  than  an  abiding  conviction  in 
our  minds,  beyond  a  reasonable  doubt  would 
warrant  us  in  declaring  it  unconstitutional. 
It  follows,  then,  from  what  has  been  said, 
that  the  ninth  ground  of  the  demurrer  is 
well  taken.  Therefore  the  demurrer  most 
be  sustained  and  the  Informatlou  quashed, 
and  it  Is  so  ordered. 

In  closing  this  long  opinion,  we  wish  to 
express  our  high  appreciation  of  the  signal 
ability  displayed  by  the  learned  counsel  for 
the  relator  and  the  respondents  in  the  presoi- 
tatlon  of  the  different  points  Involved  in 
this  case.  We  have  found  both  their  oral 
arguments  and  their  briefs  enlightening  and 
educative,  thereby  materially  lessening  our 
labors.  We  have  realized  the  gravity  of  the 
questions  involved  and  of  their  far-reaching 
consequences  to  the  public,  and  have  reach- 
ed the  conclusions  announced  herein  only 
after  the  most  thorough  investigation  and 
mature  consideration. 

It  has  been  a  source  of  gratification  to  ns 
to  find  BO  many  of  the  questions  propounded 
answered  by  prior  decisioDs  of  this  court 
and  we  would  pay  a  Just  tribute  to  the  learn- 
ing, ability,  and  Industry  of  oar  predecessors 
on  this  bench. 

In  conclusion  we  again  wish  to  call  atten- 
tion to  the  fact  that  with  the  wisdom  or 
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South.  883,  22  L.  B.  A.  124;  Bloxham  y. 
Florida  Cent  &  P.  R.  Co.,  36  Fla.  626,  17 
Sontb.  902.  Tbe  sole  question  we  are  called 
upon  to  decide  is,  does  the  act  conflict  with 
the  Constitution?  It  not,  we  are  bound  to 
uphold  It 

Demurrer  sustained,  and  information 
quashed. 

HOOKER.  WHITFIELD,  and  PARK- 
HILL,  JJ..  concur.  COCKBBLL,  J.,  dl» 
qoalifled. 

TAYLOR,  J.,  because  of  local  interests  in- 
▼olved,  excused  himself  and  took  no  part 
In  tbe  decision  of  the  case. 


DDNWOODT  et  al.  t.  SAUNDERS. 

(Supreme  Court  of  Florida,  Division  A.    Dec. 

19,  1905.) 

1.  SBiPPnto— Loss  or  Vessei/— Liabiuty  of 
Chabtbbib. 

Where  the  owners  of  a  barge  place  thereon 
a  master,  who  was  charged  by  them  to  haTe 
the  barge  loaded  in  a  certain  way  and  the  loai 
was  occasioned  by  the  manner  of  loading,  the 
bailees  are  not  flable  for  the  loss  under  tbe 
ordinary  terms  of  iMilment 

2.  TBIAIr-lNBTBUCTIONS. 

Instructions  should  be  confirmed  to  the 
issues  raised  by  the  pleadings. 

&  PSIlfOIFAI.    AND     AOBNT  — AUTHOBITT    OV 
AOKRT. 

It  is  error  to  charge  that  a  general  agent 
has  no  authority  to  enlarge  the  usual  contract 
of  bailment,  so  as  to  make  his  principal  an 
insurer  of  the  thing  bailed  during  the  term,  it 
tlie  thing  be  needed  for  his  principars  business 
and  can  oe  had  on  no  other  conditions. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Escambia  County ; 
a  B.  ParkhlU,  Judge. 

Action  by  Bryan  Dunwoody  and  others 
against  B.  B.  Saunders.  Judgment  for  de- 
fendant, and  plaintiffs  brings  error.  Be- 
versed. 

Avery  &  Ayery,  for  plaintiffs  in  error. 
Blonnt  &  Blount,  for  defendant  In  error. 

COCKRELL,  J.  Tbe  plaintiffs  in  error,  aa 
plaintiffs  below,  sued  for  the  loss  and  hire  of 
a  barge  or  lighter.  Tbe  declaration  con- 
sisted of  three  counts — the  first  an  ordinary 
count  in  bailment  for  the  loss  through  the 
alleged  negligence  of  a  bailee  for  hire;  the 
second  count  alleged  a  special  contract  where- 
by the  bailee  became  an  insurer  of  the  barge ; 
and  the  third  count  was  for  the  rental  value 
of  the  lighter  between  the  hiring  and  the 
loss.  There  was  verdict  and  Judgment  on  the 
last  count  alone,  and  to  the  Judgmoit  tbe 
plaintiffs  sued  out  this  writ  of  error. 

No  question  is  raised  here  on  tbe  pleadings, 
all  assignments  of  error  therein  being  ex- 
pressly abandoned,  and  tbe  only  assignments, 


Tbe  barge  was  hired  for  tbe  purpose  of 
being  towed  from  Pensacola  to  St  Andrews 
Bay  and  there  receive  on  board  a  cargo  of 
lumber,  when  it  was  to  be  towed  back  wltb 
such  cargo  to  Pensacola  by  the  defendant's 
tugboat  and  tliere  was  evidence  that  the 
owners  of  the  barge  placed  thereon  a  master, 
with  direction  to  see  to  it  that  the  barge  was 
loaded  in  a  certain  way,  and  that  this  man- 
ner of  loading  caused  its  loss.  Under  tbe 
first  count  the  plaintiffs  asked  an  instruction 
to  the  effect  that  if  the  manner  of  loading 
was  such  as  to  make  it  obvious  to  tbe  master 
of  defendant's  tug  that  it  would  be  perilous 
to  take  the  lighter  to  sea,  such  taking  would 
be  an  act  of  negligence  entitling  a  recovery. 
Tbe  charge  as  requested  was  refused,  but 
was  given  with  the  modification  that  If  the 
loading  was  done  under  tbe  direction  and 
control  of  the  master  of  the  barge,  who  was 
kept  on  board  by  -  the  plaintiffs  and  vested 
with  the  control  and  direction  of  the  loading, 
and  tbe  loading  under  bis  direction  was  in 
a  way  that  was  unsafe  and  perilous,  the 
plaintiffs  would  be  bound  by  his  act 

The  modification  was  praper.  The  act 
of  tbe  master  of  tbe  barge  was  the  act  of  the 
owners,  and  they  should  not  be  heard  to  com- 
plain of  a  loss  directly  and  voluntarily 
brought  on  themselves.  It  would  be  tbeir 
negligence  that  caused  the  loss,  rather  than 
the  negligence  of  the  bailee.  If,  for  example, 
I  should  hire  a  team  from  a  livery  stable, 
and  it  is  injured  by  reason  solely  of  an  ob- 
vious defect  In  the  harness,  and  in  spite  of 
all  skill  and  care  on  my  part  in  the  manage- 
ment of  the  team,  there  could  be  no  possible 
liability  on  my  part  to  the  liveryman,  what- 
ever might  be  my  liability  to  third  persons. 
If,  however,  subsequent  to  tbe  delivery  of  tbe 
team  to  me,  there  should  be  further  break- 
age, or  should  further  defects  appear,  it 
might  then  be  my  duty  to  take  the  ordinary 
usual  precautions  that  might  be  available  to 
repair  these  defects,  even  to  the  extent  of 
abandoning  the  use  of  tbe  team  altogether. 
This  seems  to  be  tbe  principle  upon  which 
tbe  Supreme  Court  of  Alabama,  In  Higman 
y.  Camody,  112  Ala.  2C7,  20  South.  480,  67 
Am.  St  Rep.  33,  held  the  bailee  liable. 

Tbe  defendant  will  not  be  held  guilty  of 
negligence  and  liable  for  such  to  the  bailors, 
because  he  took  tbe  lighter  endangered  by 
the  bailors'  own  act 

This  argument  is  conclusive,  also,  on  the 
charge  as  applicable  to  the  first  count  upon 
which  tbe  ninth  assignment  is  predicated; 
and  as  to  the  second  count  it  is  directly  re- 
sponsive to  the  issues  made  by  the  pleadings. 
As  before  stated,  the  sufficiency  of  these  is- 
sues as  matters  of  law  is  not  presented  to  us, 
and  we  do  not  feel  disposed  to  enter  upon  an 
independent  investigation  of  them. 

The  instruction,  the  refusal  of  which  is  the 
basis  for  the  seventh  assignment  of  error. 
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you  find  that  Hyer  taad  autbority  from  tbo 
defendant  to  hire  the  barge  Bralnard  for  the 
trip  from  Pensacola  to  St  Andrews  and  re- 
turn, yet  the  existence  of  such  power  would 
not  authorize  blm  to  bind  the  defendant  by  a 
contract  that  the  barge,  during  tbe  poaseBsion 
of  her  under  such  hiring,  should  be  at  tbe 
risk  of  the  defendant"  The  defendant  in 
error  asserts  that  this  Instruction  "was  In- 
tended to  present  boldly  to  the  jury  the  as- 
sertion that  there  was  no  evidence  to  show 
that  Hyer  had  tbe  power,  or  that  tbe  plain- 
tiffs had  tbe  right  to  rely  on  bis  having  the 
power,  to  bind  the  defendant  by  a  contract 
that  tbe  barge  during  bailment  should  be  at 
defendant's  risk."  We  shall  accept  this  In- 
terpretation of  tbe  charge. 

There  was  evidence  from  which  we  can 
legitimately  Infer  that  Hyer,  who  alone  par- 
ticipated In  tbe  transaction  on  behalf  of  the 
bailee,  was  at  the  time  acting  as  bis  general 
agent  in  the  barge  and  towboat  business, 
though  Saunders  had  other  lines  of  business 
not  represented  by  Hyer,  and,  further,  that 
subsequent  to  the  loss  of  tbe  barge  when 
Hyer  was  charged  with  having  made  the  con- 
tract Saunders,  though  present  (lid  not  deny 
his  autbority.  There  was  no  proof  of  custom 
or  usage  or  previous  dealings,  or  that  tbe 
bailors  bad  knowledge  of  any  limitations 
upon  the  agent's  apparent  authority.  While  a 
general  agent* s  authority  Is  confined  to  such 
transactions  and  concerns  as  are  incident  and 
appurtenant  to  the  business  of  his  principal, 
and  to  that  branch  of  his  business  that  is  In- 
trusted to  his  care,  yet  within  these  limits 
tbe  principal  is  bound.  Mechem  on  Agency,  }{ 
286,  287.  The  same  autbority  says:  "Where 
the  agent  is  authorized  to  transact  all 
tbe  principal's  business  of  a  certain  kind, 
the  very  breadth  of  tbe  employment  and 
variety  of  tbe  duties  to  be  performed  neces- 
sarily Involve  more  or  less  of  discretion  and 
choice  of  methods,  and  render  Impracticable, 
if  not  impossible,  much  of  particularity  or 
precision,  either  as  to  tbe  exact  means  and 
method  to  be  employed,  or  as  to  the  scope  or 
extent  of  tbe  autbority  Itself.  Where  so  little 
1b  expressed,  more  may  well  be  implied.  The 
fact  of  such  an  authority,  of  Itself,  presup- 
poses a  general  confidence  bestowed  upon  the 
agent  and  a  general  committal  to  bis  dis- 
cretion and  Judgment  of  all  beyond  the  es- 
sential objects  to  be  attained  and  the  outlines 
of  the  course  to  be  pursued.  It  may  not  un- 
reasonably be  presumed,  where  nothing  Is  In- 
dicated to  the  contrary,  that  such  an  agent 
possesses  those  powers  which  are  commen- 
surate with  his  undertaking,  and  which  are 
usually  and  properly  exercised  by  other  simi- 
lar agents  under  like  circumstances.  This 
presumption  may  well  be  and  Is  constantly 
relied  upon  by  persons  dealing  with  such 
agents,  and  so  reasonable,  proper,  and  neces- 
sary, is  this  reliance,  that  it  may  Justly  be 


persons  Who  may  have  occasion  to  deal  wltb 
tbe  agent" 

For  tbe  purpose  of  conducting  this  business 
over  which  he  had  general  charge,  should  the 
circninstanoea  arise,  rendering  such  a  course 
necessary,  we  see  no  limitation  upon  hia 
power  from  tbe  facts  disclosed  here,  to  buy  a 
barge  outright  and  bind  bis  principal  thereby. 
Much  less  are  there  limitations  upon  his 
power  to  buy  tbe  barge  for  tbe  limited  time 
required  for  tbe  performance  of  this  contract 
since,  as  it  may  be  gathered  from  the  evi- 
dence, these  were  the  only  terms  upon  which 
be  could  secure  It 

The  questlou  of  the  scope  of  tbe  authority 
of  an  agent  Is  generally  one  of  fact  or  of 
mixed  law  and  fact  and  therefore,  under  our 
system,  that  prohibits  charges  upon  the  facts, 
such  question  is  best  left  to  the  determination 
of  a  Jury  under  general  Instructions  for  Its 
guidance.  Other  and  different  facta  may  be 
evidenced  on  another  trial,  and  we  refrain 
therefore  from  any  further  expression  of  our 
views. 

It  Is  unnecessary  to  discuss  the  form  or 
effect  of  tbe  verdict  I 

For  the  error  pointed  out  the  Judgment  Is         I 
reversed  at  tbe  cost  of  the  defendant  In  «ror 
and  a  new  trial  awarded. 

SHACKIiEFORD,  O.  J.,  and  WHITFIELD. 
J.,  concur. 

TAYLOR  and  HOCKBR,  JJ.,  concur  In  the 
opinion. 

PARKHILL,  J.,  disqualified. 


DONALDSON  et  al.  v.  ROSE  et  al.    (No.  L) 

(Supreme  Ourt  of  Florida,  Division  A.  Nov. 
17.  1903.) 

Error  to  CHtcnlt  Goart,  Escambia  Oountj; 
Evelyn  O.  Maxwell,  Judge. 

Action  by  E.  P.  Rose  and  another  against 
John  E.  Donaldson  and  another.  Judgment  for 
plaintiffs,  and  defendants  bring  error. 

Blount  &  Blonnt  for  plaintiffs  in  error.  John 
O.  Avety.  for  defendants  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


DONALDSON  et  aL  v.  ROSE  et  aL    (Na  2.) 

(Supreme  Court  of  Florida,  Division  A.  Nor. 
17,  1903.) 

Error  to  Circuit  Conit,  Escambia  Oonnty; 
Evelyn  C.  Maxwell,  Jndge. 

Action  by  E.  P.  Rose  and  another  against 
John  E.  Donaldson  and  another.  Judgment  for 
plaintiffs,  and  defendants  bring  error. 

Blonnt  &  Blonnt  for  plaintiffs  in  error.  J<dm 
C.  Avery,  for  defendants  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 
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so,  1903.) 

Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Bill  by  S.  Jasper  Drawdv  and  others  against 
Fannie  Hirsctinian  and  otners.  Decree  for  de> 
fendants,  and  complainants  api>eal. 

Wall  &  Stevens,  for  appellants.  Doggett  ft 
Van  Deman,  for  appellees. 

FEB  CURIAM.    The  decree  la  affirmed. 


BA8TBRLIN  et  al.  t.  ORACT. 

(Supreme  Court  of  Florida,  Division  B. 
14,   1908.) 


July 


Appeal  from  Circuit  Court,  Alachua  County ; 
William  A.  Hooker,  Judge. 

Bill  by  O.  W.  Easterlin  and  others  against 
L.  O.  Oracy.  Decree  for  defendant,  and  com- 
plainants appeal. 

Evans  Halle,  for  appeilanta. 

PBR  CURIAM.    The  decree  is  affirmed. 


E9ASTERLIN  v.  STATE),  by  LAMAR,  Atty. 
Oen. 

(Supreme  C!onrt  of  Florida.    Sept  6,  1908.) 

Appeal  from  Circuit  Ciourt,  Alachua  County ; 
William  A.  Hocker,  Judge. 

Bill  by  J.  D.  Basterlin  a«ainst  the  state,  by 
W.  B.  Lamar,  Attorney  CTeneraL  Decree  for 
defendant,  and  complainant  appeals. 

Evans  Haile  and  Horatio  Davis,  for  appellant. 
J.  B.  Whitfield,  Atty.  Gen.,  and  B.  A.  Thrasher, 
for  appellee. 

PER  CURIAM.  The  appeal  is  dismissed,  on 
motion  of  counsel  for  the  appellee. 


ENDBI.  et  al.  y.  BNDBU 

(Supreme  Court  of  Florida,  Division  B.  Oct 
27,  1903.) 

Appeal  from  Circuit  Court  Alachua  County ; 
William  A.  Ilocker,  Judge. 

Bill  by  Marcus  Endel  against  Hyman  Endel 
and  others.  Decrees  for  complainant,  and  de- 
fendants appeal. 

XL  O.  F.  Sanchez,  for  appellants. 
PER  CURIAM.    Decrees  affirmed. 


FliEMINO  V.  BLIASBBRG  BROS.  CO.  et  aL 
(Supreme  Court  of  Florida.    Aug.  4,  1903.) 

In  Banc.  Error  to  Circuit  Court,  Leon 
County;  John  W.  Malone,  Judge. 

Action  by  Biiasberg  Bros.  Company  and 
another  against  S.  C.  Fleming.  Judgment  for 
plaintifEs,  and  defendant  brings  error. 

George  B.  Perkins  and  W.  0.  Hodges,  for 
plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  by 
the  clerk,  on  praecipe  of  counsel  for  the  plaintiff 
in  error,  under  rule  24  (18  South,  iz). 


(Supreme  Cioart  of  Louisiana.    Dec.  18,  1905.) 

1.  S^ASTEB  AND  SEBVANT— INJCBIES  TO  SXBV- 

AMT— SCFXBINTENDKNCE. 

Responsibility  of  contractors  for  injury 
received  by  worlonen  tests  upon  their  freedom 
of  action  In  respect  to  selection  of  and  to  su- 
perintendence over  the  latter.  When  the  indi- 
vidual workmen,  instead  of  allowing  matters 
to  take  their  usual  shape  and  course,  make  it 
a  condition  of  their  accepting  service  that  the 
contractor  will  yield  in  their  favor  this  right 
of  freedom  of  action,  they  absolve  him  from  the 
responsibility  which  otherwise  would  be  thrown 
upon  him,  and  look  to  that  of  their  own  selected 
agencies. 

2.  Sauk  —  SxjFEBiNTENDBHCK  or  Labob  Ob- 

OANIZATION. 

When  the  workmen  delegate  to  a  labor 
organization  which  tbe^  have  joined  (and  others 
in  privity  with  it)  this  right  of  selection  and 
superintendence,  they  agree,  so  far  as  rhe  con- 
tractor Is  concerned,  to  accept  the  memliership 
of  their  fellow  workmen  in  their  respective 
organizations,  and  the  action  of  those  a«K>cia- 
tions  is,  ipso  facto,  good  and  sufficient  guaranty 
to  them  for  their  individual  safety  and  protec- 
tion. 

If  tbe^  deem  membership  in  organisations 
as  conferring  benefits  upon  them,  they  cannot 
accept  the  t«nefit8  and  repudiate  the  resulting 
legal  disadvantages. 

Neither   Justice  nor   reason   would  Justify 
throwing    upon    contractors    responsibiiily    in 
favor  of  parties  for  acts  over  which  they  have 
themselves  taken  control. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred.  D.  King,  Judge. 

Action  by  George  Farmer  against  William 
J.  Kearney.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Rehearing  denied  January  29,  1906. 

McCaleb,  McCaleb  ft  Leopold,  for  appellant 
Miller,  Dufour  ft  Dufour,  for  appellee. 

Statement  of  Case. 

NICH0LL8,  J.  This  is  a  suit  for  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff to  the  amount  of  $5,000.  He  alleges: 
That  on  the  15th  of  November,  1904,  he  was 
working  with  a  gang  of  serewmen  stowing 
cotton  in  tbe  hold  of  the  steamship  Chancel- 
lor, lying  at  Cbalmette,  in  tbe  parish  of  St 
Bernard.  That  between  tbe  hours  of  7  and 
8  o'clock  on  the  morning  of  that  day,  while 
petitioner  was  so  engaged  and  working  as  a 
screwman  in  tbe  aft,  or  compartment  No.  8, 
of  said  steamship  Gbanceilor,  lying  at  Cbal- 
mette, in  tbe  parish  of  St  Bernard,  a  bale 
of  cotton  fell  out  of  the  sling  attached  to 
tbe  derrick,  operated  by  defendant,  bis  agents, 
servants,  and  employes,  from  tbe  top  of  tbe 
batch  of  said  vessel,  down  into  tbe  bold, 
bonnced  and  struck  petitioner  on  tbe  right 
blp  bone,  breaking  and  snapping  a  portion 
thereof,  and  rendering  petitioner  insensible 
for  about  five  minutes.  He  was  removed 
from  said  vessel  into  a  waggon  to  tbe  slaugh- 
ter bouse  by  bis  brother  and  father,  and  was 
taken    from    tbe    slaughter    bouse    to    tbe 


Digitized  by 


Google 


That  petitioner  remained  In  tbe  Cbarlty 
Hospital  about  four  weeks.  That  he  suffered 
severe  pain  and  i^ny,  both  mental  and 
physical,  caused  by  said  personal  Injuries 
so  sustained  by  him  as  above  recited,  and 
for  which  defendant  Is  liable.  That  the  In- 
Jury  inflicted  ux>on  petitioner  1b  of  a  per- 
manent character. 

That  William  J.  Kearney  was  the  steve- 
dore employed  to  load  said  vessel,  and  in 
charge  of  the  gang  operating  the  derrick  at 
the  time,  from  which  said  bale  of  cotton  fell 
Into  the  aft  compartment  No.  8  of  said  ves- 
sel, by  which  petitioner  was  Injured  as  afore- 
said. 

Now  petitioner  charges  and  avers  that  tbe 
said  William  J.  Kearney,  the  stevedore,  his 
agents,  servants,  and  employes  operating 
said  derrick  and  Its  appliances,  were  guilty 
of  gross  negligence  and  fault,  want  of  due 
care  and  ordinary  skill:  First  That  the 
bales  of  cotton  were  not  well  fastened  and 
secure  in  the  sling  attached  to  said  derrick, 
and  were  Improperly  and  carelessly  slung  by 
said  defendant,  his  agents,  servants,  and  em- 
ployes operating  said  derrick  and  Its  appur- 
tenances at  the  time.  Second.  That  the  said 
derrick  was  operated  in  too  great  haste  while 
lowering  the  cotton  In  the  hold  of  the  ship. 
Third.  That  the  derrick  and  its  appliances 
on  which  tbe  cotton  was  hoisted  and  let 
down  Into  the  hold  of  the  vessel  were  not  in 
the  proper  position,  and  should  have  been 
stationed  on  the  forward  compartment,  in- 
stead of  tbe  aft  compartment  Fourth.  That 
two  bales  of  cotton,  as  is  customary,  were 
hoisted  by  said  derrick  and  lowered  into 
the  hold  at  one  and  the  same  time.  That 
the  bight  of  the  sling  that  took  hold  of 
the  cotton  and  lowered  it  Into  the  hold  of 
the  vessel  was  entirely  too  long,  and  the  bale 
of  cotton  which  struck  petitioner  was  loosen- 
ed and  fell  out  of  the  sling. 

Petitioner  alleges  amicable  demand  and 
failure  to  pay.  In  view  of  the  premises,  he 
prays  that  William  J.  Kearney  be  cited  to 
appear  and  answer  this  petition,  and  after 
due  proceedings  he  be  condemned  to  pay  unto 
petitioner  the  aforesaid  sum  of  $5,000,  with 
interest,  costs,  and  for  general  relief. 

Defendant  answered.  He  first  pleaded  the 
general  issue,  and  further  answered:  That 
he  admitted  that  on  the  ISth  of  November, 
1904,  plaintiff  was  working,  storing  cotton  In 
the  hold  of  tbe  steamship  Chancellor,  lying 
at  the  wharf  at  Ghalmette,  In  the  parish  of 
St.  Bernard.  That  cotton  was  being  loaded 
from  the  wharf  into  the  hold  of  said  steam- 
ship, by  being  hoisted  by  means  of  a  hoist- 
ing gear  or  steam  winch  and  lowered  by 
said  machinery  Into  the  bold  of  the  ship. 
That  the  plaintiff  was  one  of  a  gang  of 
screwmen  who  belonged  to  an  organization, 
the  members  of  which  defmdant  and  other 


charge  of  the  winch  or  hoisting  machinery 
by  which  the  cotton  is  hoisted  from  tbe 
wharf  and  lowered  into  the  hold  of  the  ves- 
sel. That  on  the  day  in  question,  and  at  tbe 
time  the  bale  of  cotton  referred  to  in  plain- 
tiff's petition  fell  and  injured  plaintiff,  plain- 
tiff and  others  of  the  gang  of  screwmen  to 
which  be  belonged  were  storing  cotton  into 
the  hold  of  the  vessel,  which  cotton  was 
hoisted  from  tbe  wharf  and  lowered  Into  the 
hold  by  means  of  said  steam  winch  or  hoist- 
ing machine,  which  was  operated  by  one  of 
the  gang  of  screwmen  to  which  plaintiff  be- 
longed, and  with  whom  he  was  working, 
and  therefore  a  fellow  servant  of  plaintiff. 

That  respondent  denies  that  plaintiff  was 
injured  as  alleged  in  his  said  petition,  or 
that  the  injuries  sustained  were  of  tbe 
character  set  forth  in  said  petition ;  and 
respondent  avers  that  if  plaintiff  was  in- 
jured, said  injury  resulted  to  plaintiff  from 
the  negligence,  carelessness,  and  want  of 
skill  of  plaintiff's  fellow  servant  who  was 
in  charge  of  and  operating  the  said  winch 
or  hoisting  machine,  in  that  plaintiff's  fellow 
servant,  who  was  operating  said  winch  or 
hoisting  machine,  was  warned  not  to  hoist 
the  cotton  then  In  the  sling,  one  of  which 
bales  fell  and  injured  plaintiff,  until  said 
cotton  be  eecurely  fastened  In  said  sling, 
but  despite  said  warning,  plaintiff's  fellow 
servant  carelessly  and  negligently  hoisted 
said  cotton,  one  of  which  broke  loose  and 
fell  upon  plaintiff  in  consequence  of  the  care- 
lessness, recklessness,  and  negligence  in  the 
operation  of  the  said  winch  or  hoisting  ma- 
chine by  plalntilTs  fellow  servant 

Further  answering,  respondent  denies  that 
tbe  apparatus  used  tn  the  hoisting  of  said 
cotton  was  of  improper  constmctton  or  was 
not  in  tbe  nsaal  or  proper  position,  but  on 
the  contrary,  avers  that  said  apparatus  was 
of  proper  construction  and  design  and  in  good 
condition,  and  was  operated  in  a  safe  and 
proper  location,  and  that,  even  if  said  ap- 
paratus had  not  been  in  a  safe  and  proper 
location,  the  plaintiff  had  worked  for  several 
days  with  said  apparatus  In  the  place  and 
condition  In  which  it  was,  and  tbat  if  the 
injury  to  plaintiff  resulted  from  the  im- 
proper location  of  said  apparatus,  which  re- 
spondent specially  denies,  plaintiff  assxmied 
the  risk  incidental  to  the  location  of  said 
apparatus  and  the  Injury  that  might  have 
resulted  to  him  therefrom. 

In  view  of  the  premises  respondent  prays 
that  plaintiff's  suit  be  dismissed,  with  costs, 
and  for  all  general  and  equitable  relief. 

Judgment  was  rendered  in  favor  of  the 
defendant,  and  the  plaintiff  appealed. 

Opinion. 

Tbe  plaintiff  in  this  suit  was  severely  In- 
jured while  engaged  aa  a  acrewman,  loading 
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ETe  was  not  In  a  position  to  see  or  know  ex- 
actly bow  or  through  whose  Inatrnmentality 
tlie  bales  fell,  but  he  charges  ,that  the  cot- 
ton was  loaded  into  the  ship  by  means  of  a 
derrick  and  appliances  connected  with  the 
same;  that  the  bale  which  struck  him  was 
one  of  two  bales  which  were  not  well  fas- 
tened and  secure  in  the  sling  attached  to  the 
derrick,  and  that  the  parties  operating  the 
derrick  and  its  appliances  operated  the  same 
In  too  great  haste  while  lowering  them  into 
tbe  hold  of  the  ship;  that  the  bight  of  the 
Bllng  that  took  hold  of  the  cotton  and  low- 
ered it  into  the  hold  was  entirely  too  long, 
and  the  bale  which  struck  tiim  was  loosened 
and  fell  out  of  the  sling.  He  alleges  that 
defendant  was  the  stevedore  employed  to 
load  the  vessel  (at  the  time  of  the  injury 
received  by  him).  In  charge  of  the  gang 
operating  the  derrick  from  which  the  bale 
of  cotton  fell  wliicb  injured  him;  that  the 
stevedore,  Kearney,  his  agents,  servants,  and 
employte  operating  the  derrick  and  its  ap- 
pliances, were  guilty  in  so  opwating  them 
of  gross  negligence  and  fault,  want  of  due 
care,  and  ordinary  skllL 

Tbe  case  is  submitted  to  us  with  a  claim 
to  liability  on  the  part  of  the  defendant  as 
an  employer  under  circumstances  very  ex- 
ceptional in  character. 

In  tbe  brief  filed  on  behalf  of  tbe  defend- 
ant, bis  counsel  say : 

"It  is  evident  that  the  commerce  of  the  port 
of  New  Orleans  Is  handled  by  two  associations 
— the  Longshoremen's  Benevolent  Association, 
which  handles  cotton  up  to  the  time  that  the 
slinc  la  attached  to  the  hoist,  and  the  Screw- 
meirs  Association,  which  handles  it  from  that 
time  until  it  reaches  the  hold  of  the  ship. 

"These  two  associations  control  absolutely 
tbe  commerce  of  the  port,  forming  together  what 
is  known  aa  the  'Dock  and  Cotton  Cotmcil,'  and 
enforcing  the  rules  of  this  council  by  boycott 
or  strike.  The  Screwmen's  Association  refuses 
to  take  cotton  from  anybody  but  members  of 
the  Longshoremen's  Association,  and  the  iiong- 
shoremen's  Association  refuses  to  deliver  the 
cotton  to  anybody  but  members  of  the  Screw- 
men's  Association. 

"Tbe  stevedore  does  not,  and  Is  not  al- 
lowed to,  come  in  contact  with  the  individual. 
He  cannot  employ  the  individual,  but  must 
employ  au  entire  gang,  which  is  made  up 
of  members  of  this  association  among  them- 
selves, and  to  which  they  designate  one  of  them- 
selves as  foreman.  These  screwmen  are  su- 
preme aboard  ship.  They  handle  the  cotton 
from  the  moment  the  sling  is  attached  to  the 
hoist.  One  of  the  rights  which  they  demand 
is  that  one  of  the  gang  must  operate  the  winch. 
They  thonselves  select  the  man  who  is  to 
operate  the  winch.  The  stevedore  is  not  allowed 
any  choice  In  the  matter,  and  on  the  day  of 
the  accident  the  screwman  and  the  members  of 
the  gang  in  which  plaintiff  worked,  designated 
'Tony,'  one  of  their  gang,  to  operate  the  winch. 

"Every  witness  in  this  case,  including  the 
plaintiff  himself,  has  testified  that  the  stevedore 
is  not  allowed  any  choice  In  the  selection  of  the 
winchman,  and  if,  on  the  day  In  question,  the 
defendant  had  put  the  most  expert  machinist 
to  operate  this  winch,  all  of  the  screwmen  would 


engaged  in  loading  cotton  from  the  wharf  into 
the  bold  of  the  ship.  The  operation  consists 
In  hoisting  the  cotton  from  the  wharf  by 
means  of  a  steam  winch  and  lowering  it 
into  the  hold,  where  it  is  stored.  This  work 
is  subdivided  by  the  arbitrary  regulation  of 
a  certain  element  of  labor  in  the  city  of 
New  Orleans.  The  cotton  is  bandied  on  the 
wharf  and  the  rope  attached  to  the  hoisting 
gear  by  a  class  of  men  called  "Longshore- 
men." The  hoisting  gear  Is  operated  and  the 
cotton  detached  therefrom  and  stored  by  a 
class  of  men  called  "Screwmen."  Under  the 
regulations  which  these  labor  associations 
have  established,  and  as  conditions  imposed 
by  them,  the  longshoremen  will  not  handle 
the  cotton  that  Is  not  hoisted  and  stored  by 
screwmen,  and  the  screwmen  will  not  hoist 
and  store  cotton  that  is  not  handled  by  the 
longshoremen.  Whatever,  therefore,  may  be 
the  particular  work  that  these  respective 
laborers  may  be  assigned  to,  It  is  evident 
they  are  engaged  In  the  common  work  and 
undertaking  of  loading  cotton  from  the  wharf 
into  tbe  hold  of  the  ship.  The  man  operating 
the  winch  was  a  screwman,  and  belonged  to 
the  same  gang  as  the  plaintiff.  The  hoisting 
of  the  cotton  by  means  of  the  steam  wlncb 
and  lowering  it  into  the  hold,  where  it  Is 
detached  and  placed  In  position.  Is  a  common 
work  or  undertaking.  It  is  evidently  con- 
sidered such  by  the  screwmen  themselves,  for 
the  reasons  that  In  the  gangs  which  they 
make  up  to  do  this  work  they  always  include 
and  require  the  master  to  employ  one  of  their 
men  to  operate  the  steam  wincb.  On  the 
occasion  of  this  injury  the  steam  winch  was 
operated  by  one  of  plaintiff's  fellow  gangmen 
or  workers. 

The  following  testimony  was  given  by  the 
defendant  on  tbe  trial: 

"Q.  Mr.  Kearney,  what  is  your  business? 

"A.  I  am  stevedore  for  the  Harrison  Line 
steamers. 

"Q.  Were  von  engaged  in  loading  the  steam- 
ship Chancellor  on  the  day  that  Uiis  accident 
is  said  to  have  occurred? 

"A.  I  was. 

"Q.  Do  you  employ  members  of  the  Screw- 
men s  and  Longshoremen's  Associations? 

"A.  Yes,  sir. 

"Q.  Do  they  fill  all  positions  appertaining  to 
tbe  loading  of  the  ship? 

"A.  Yes,  sir. 

"Q.  Under  your  engagement  with  the  Screw- 
men s  Association  do  yon  or  not  select  a  winch- 
man  of  your  own  choice? 

"A.  No,  sir ;  I  have  nothing  to  do  with  it 

"Q.  Who  mast  you  employ? 

"A.  I  must  employ  a  foreman  who  is  a  mem- 
ber of  the  union,  and  be  selects  the  men  to  do 
the  work. 

"Q.  Can  you  employ  the  captains  of  tbe 
hatch? 

"A.  I  can't  employ.  It  is  against  tbe  rules 
of  tbe  Screwmen  s  Association  to  employ  any 
of  their  organisation." 

By  tbe  court : 

"Q.  Mr.  Kearney,  szplain  in  a  tew  words  how 


the  Bcrewmen's  organisation,  and  he  selects  the 
men  to  work  aboard  the  ship.  I  tell  him  the 
amount  of  gangs  that  I  want  and  the  amount 
that  is  to  go  in  each  respective  batch,  and  be 
puts  them  to  work. 

"Q.  Now,  who  on  this  particular  occasion 
did  you  employ  as  foreman? 

"A.  A  man  by  the  name  of  Powers. 

"Q.  To  what  did  he  belong? 

"A.  He  was  a  member  of  the  screwmen  • 
organization. 

''Q.  You  told  Powers  how  many  gangs  yon 
wanted? 

"A.  Yes,  sir. 

"Q.  And  who  employed  the  plaintiff,  yon  or 
Powers  ? 

"A.  The  foreman  of  the  ship  employed  him. 
I  bad  never  seen  him  until  I  got  down  that 
morning,  until  the  ship  started  working." 

By  defendant's  counsel: 

"Q.  What  would  be  the  result  it  you  put  an 
expert  mechanical  engineer  to  handling  the 
winch? 

"A.  All  work  wonld  stop  if  I  employed  any- 
body but  what  was  a  member  of  that  organiza- 
tion. 

"Q.  All    work    would   stop-^by_   whom? 

"A.  The  screwmen's.  organization  would  re- 
fuse to  go  to  work— the  members  of  the  organi- 
zation. 

"Q.  And  If  the  screwmen  refused  to  go  to 
work — struck — could  you  or  could  you  not  load 
through  the  longshoremen  that  ship? 

"A.  No,  sir. 

"Q.  Would  they  or  would  they  not  turn  over 
stun  to  a  gang  that  were  not  members  of  the 
Screwmen's  Association? 

"A.  No,  sir." 

The  evidence  establishes  that,  while  tlie 
longshoremen's  organization  and  the  screw- 
men's organization  are  distinct  and  separate 
associations,  they  none  the  less,  by  some  kind 
of  an  agreement  made  between  tbenwelves, 
act  In  concert  as  to  w<»klng  or  refusing  to 
work.  The  violation  by  a  stevedore  of  the 
rules  and  regulations  of  one  of  the  two  asso- 
ciations Is  practically  and  substantially  acted 
upon  as  a  violation  of  the  rules  and  regu- 
lations of  the  other. 

The  men  working  on  shore  at  the  time  of 
the  accident  in  placing  the  cotton  bales  Into 
the  sling  were  Mathieu  and  AdIer,  two  men 
belonging  to  the  Longshoremen's  Association. 
The  man  on  the  ship  engaged  at  the  hoist 
or  "winch"  was  a  member  of  the  Screwmen's 
Association  name  "Tony."  In  his  pleadings 
the  plaintiff  threw  the  blame  of  the  accident 
upon  all  three  of  these  parties;  but  in  his 
argument,  after  the  evidence  was  all  in, 
seems  to  throw  it  upon  the  men  on  shore. 
In  their  testimony  the  two  men  on  shore 
throw  the  blame  upon  the  man  at  the  wincbL 
They  maintain  that,  when  the  two  bales 
which  were  on  the  sling  at  the  time  of  the 
accident  reached  the  ship  they  were  permit- 
ted (Intentionally  or  unintentionally)  to  rest 
upon  some  cotton  bales  wblcb   were  upon 


into  the  bold,  where  It  struck  and  injured 
the  plaintiff.  There  is  some  conflict  of  evi- 
dence as  to^  what  occasioned  the  falling  of 
the  bale  from  the  sling. 

Under  the  view  we  take  of  the  rigbta  and 
obligations  of  the  parties  it  is  not  necessary 
for  us  to  determine  which  of  the  wortmien 
was  responsible  for  the  falling. 

When  a  person  contracting  for  work  whicb 
be  engaged  to  do  needs  a  number  of  work- 
men to  perform  the  same,  the  indlridnal 
workmen  employed  rely  upon  the  contractor's 
having  and  exercising  proper  knowledge, 
skill,  and  prudence  in  tbe  selection  of  the 
workmen  other  than  themselves ;  that  be  will 
see  to  it  that  they  each  have  proper  knowl- 
edge, skill,  and  prudence.  They  rely,  also, 
upon  his  exercising  himself  (or  tlirongb  some 
one  whom  be  selects  to  r^resent  him)  due 
care,  knowledge,  and  prudence  In  superintend- 
ing the  workmen  as  they  work ;  that  he  will 
see  that  they  perform  their  work  properly. 
Tbe  workmen  may,  however,  elect  in  any 
particular  case,  as  between  themselyes  and 
the  contractor,  to  relieve  the  latter  from 
these  duties  and  obligations,  and  the  respon- 
sibility resulting  from  their  nonperformance, 
by  selecting  agencies  of  their  own  choice, 
to  which  they  look  for  their  own  proper 
protection,  and  which  they  substitute  for 
that  purpose  for  the  contractor.  The  respon- 
sibility of  the  contractor  rests  upon  freedom 
of  action  in  the  selection  of  the  workmen 
and  in  his  superintendence  over  them.  When 
the  individual  workmen,  instead  of  allowing 
matters  to  take  their  usual  shape  and  course, 
make  It  a  condlticm  of  their  consent  to  ac- 
cepting serrice  that  he  (the  contractor)  will 
yield  in  their  favor  this  right  of  freedom 
of  action  as  to  selection  and  superintendence, 
they  absolve  him  from  responsibility  which 
would  otherwise  be  thrown  upon  him  and 
look  to  that  of  their  own  selected  agencies. 
When  the  workmen  delegate  to  a  labor  or- 
ganization which  they  have  Joined  (and  to 
others  in  privity  with  their  own  organisa- 
tion) the  right  of  selection  and  superintend- 
ence, they  agree  to  accept  the  membership 
of  their  fellow  workmen  in  those  organiza- 
tions, and  the  action  of  those  associations, 
ipso  facto,  as  a  good  and  Bu£9cient  guaranty 
to  them  for  their  Individual  safety  and  pro- 
tection, so  far  as  tbe  contractor  is  concerned. 
If  they  deem  membership  in  organizations 
as  conferring  benefits  upon  them,  they  can- 
not accept  the  benefits  and  repudiate  tbe 
resulting  legal  disadvantages. 

For  the  reasons  assigned  herein,  it  Is 
hereby  ordered  and  decreed  that  tbe  Jndg- 
mmt  appealed  from  be,  and  it  Is  hereby. 
affirmed. 
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TOB  Skvbbarcx. 

A  motion  for  Mveranice  on  the  ground  that 
the  defenoea  are  antagonistic  should  specify 
\rherein  the  defenses  are  antagonistic  or  be 
supported  by  oath  or  other  proo£ 

(Syllabus  by  the  Court.) 

Appeal  from  Blghteenth  Judicial  District 
Conrt,  Parish  of  Acadia;  Philip  Sidney 
Pn^  Judge. 

Joseph  Simon  and  Zepherin  Simon  were 
convicted  of  crime,  and  Joseph  Simon  ap- 
peals.   Affirmed. 

Rehearing  denied  January  2,  1906. 

Montgomery  &  Bobira,  for  appellants. 
Walter  Onion,  Atty.  Gen.,  and  William 
Campbell,  Dist  Atty.  (Lewis  Onion,  of 
counsel),  for  the  State. 

PROVOSTY,  J.  The  two  defendants  were 
convicted  of  rape,  were  sentenced  respec- 
tively to  10  and  12  years  at  hard  labor,  and 
Joseph  Simon  has  appealed. 

His  sole  complaint  is  that  the  following 
motion  for  a  severance  was  overruled. 

"Now  oomes  Joseph  Simon  and  moves  the 
conrt  for  a  severance,  on  the  ground  that  his 
defense  is  entirely  different  and  antagonistic 
with  that  of  his  codefendant,  and  that  the  said 
codefendant  had  made  a  confession  implicating 
your  said  mover,  and  for  that  reason  it  is  neces- 
sary that  he  be  tried  separately ;  his  defense 
being  different  and  distinct  from  that  of  his 
codefendant.  That  it  will  be  impossible,  unless 
a  severance  is  granted,  for  him  to  get  a  fair 
and  impartial  trial,  and  thereby  the  ends  of 
justice  will  be  defeated." 

The  Jndge  says  he  overmled  this  motion 
because  it  was  not  sworn  to  or  otherwise 
supported  by  any  proof,  and  that  as  a  matter 
of  fact  the  two  defenses  proved  to  be  the 
same — the  consent  of  the  ravished  woman. 

The  first  ground  was  sufficient  The  facts 
stated  in  the  motion  should  have  been  veri- 
fied by  oath.  Enc.  of  Plead,  and  Prac.  voL 
19,  p.  628.  The  trial  judge  is  not  required 
to  accept  the  mere  statement  of  a  motion 
as  true,  nor  is  he  under  the  obligation  of 
setting  on  foot  an  investigation  into  Its 
verity. 

Judgment  affirmed. 


(116  La.) 

No."  15,784. 

STATE  V.  RABB. 

(Supreme  (Tonrt  of  Louisiana.    Dec.  4,  1906.) 

1.  GaKIRO — POOLBOOUS. 

Gaming  in  poolrooms  is  prohibited  by 
statute  in  terms  not  to  be  misunderstood. 

It  clearly  and  unmistakably  denounces 
betting  In  poolrooms. 

2.  Gbimirai,    Law— Apfxai.—Revisw— Ques- 
tion OF  Fact. 

The  place  where  the  gaming  was  conducted, 
indicated  by  the  bill  of  particuaia  filed  in  ac- 


Isb  of  Orleans;  Joshua  G.  Baker,  Judge. 

William  Babb  was  convicted  of  conducting 
a  poolroom,  and  appeals.    Affirmed. 

John  Joseph  Beilley,  for  appellant.  Wal- 
ter Guion,  Atty.  Gen.,  James  Porter  Parker, 
Dist  Atty.,  and  Williams  Weeks  Wester- 
field.  Asst  Dist  Atty.  (Lewis  Guion,  of 
counsel),  for  the  State. 

BREAUX,  C.  J.  The  defendant  was  con- 
victed of  the  offense  of  conducting  a  pool- 
room. The  constitutionality  of  Act  No.  128, 
p.  292,  of  the  Session  of  1904  is  attacked  by 
him,  on  the  ground  that  the  Legislature  fail- 
ed to  define  the  offense  with  which  he  is 
charged. 

The  bill  of  Information  avers  that  the  de- 
fendant was  the  owner  and  proprietor  of 
a  poolroom.  In  which  he  opened  and  con- 
ducted a  poolroom.  On  the  motion  of  de- 
fendant, a  bill  of  particulars  was  filed  by 
the  district  attorney,  in  accordance  with 
the  Constitution,  Informing  the  defendant 
that  the  offense  "herein  alleged  was  commit- 
ted at  a  place  known  as  'Jake's  Cigar 
Store,'  at  the  corner  of  Canal  and  Royal 
street;  and  bearing  the  municipal  number: 
701  Canal  street" 

He  was  tried,  found  guilty,  and  sentenced 
to  pay  a  sum  of  |805,  and  in  default  of  pay- 
ment to  Imprisonment  for  four  months. 

During  the  trial  he  moved  in  arrest  on 
the  ground,  substantially,  that  the  statute 
before  cited  does  not  define  the  crime  it  at- 
tempts to  denounce;  that  the  accusation  is 
left  to  Inference  and  conjecture;  that  the 
statute  In  question  is  repugnant  to  article  10 
of  the  Constitution.    Its  first  section  reads: 

"That  the  operation  of  turf  exchanges  is 
hereby  declared  to  be  gambling,  and  that  from 
and  after  the  first  day  of  September,  1904,  it 
shall  be  unlawful  for  any  person,  firm  or  cor- 
poration to  open  or  operate  or  to  conduct  or 
for  any  person  to  open  or  operate  or  to  con- 
duct or  for  any  person  to  work  in  a  turf  «x- 
ctiange,  in  this  state." 

In  the  second  section,  the  owner,  agent, 
or  employ^  of  such  poolroom  is  mentioned 
as  guilty  of  a  misdemeanor. 

A  motion  in  arrest  of  judgment  on  the 
ground  that  the  statute  did  not  define  an 
offense  was  overruled,  a  bill  of  exceptions 
reserved,  and   an   appeal  taken. 

Judgment 

The  statute  attacked  prohibits  gaming 
In  poolrooms.  Betting  upon  horse  races 
in  poolrooms,  where  persons  assemble  for 
the  purpose,  Is  the  crime  the  statute  intends 
to  denounce.  The  words  "poolroom"  and 
"turf  exchange"  are  used  Interchangeably  in 
the  statute,  and  together  unerringly  suggest 
betting  on  horse  races,  and  convey  the  direct 
meaning — in  a  poolroom. 


The  statute  does  not  include  the  legitimate 
bettlug  on  horse  races  on  the  race  track. 
It  prohibits  an  act  which  had  become  gam- 
bling and  a  crying  evil,  because  the  racing 
of  horses  was  the  merest  incident  and  gam- 
bling was  the  attraction  (In  a  retired  place 
away  from  the  race  track).  Nobody  saw  the 
horses,  and  few  of  the  betters  were  con- 
cerned about  their  speed  and  endurance,  but 
they  sought  the  poolroom  on  account  of  tbe 
opportunity  for  gambling  which  the  place 
afforded.  Legislation  has  placed  its  bar 
upon  this  species  of  gambling  In  words  that 
none  can  misunderstand.  Restrictions  are 
upon  pool  selling  in  poolrooms.  It  is  in- 
cumbent upon  us  to  Interpret  statutes  as 
written. 

These  words  have  a  clearly  defined  mean- 
ing, which  of  late  years  is  generally  known. 
It  is  well  known  in  that  connection  tbat 
pool  selling  in  poolrooms  had  become  a  mis- 
chief because  of  its  gambling  feature,  which 
it  was  the  purpose  to  suppress. 

In  determining  wbat  constitutes  the  of- 
fense, reference  Is  to  be  had  to  well-estab- 
lisbed  definitions. 

Recurring  to  the  dictionaries,  there  are 
several  definitions,  it  Is  true.  They  are 
separate  and  distinct  They  only  render 
clearer  the  meaning  of  the  statute.  It  ma.\ 
mean  an  aggregated  stake  to  which  the  better 
contributes.    See  Webster. 

The  question  has  a  history.  Originally  the 
well-known  case,  which  created  attention, 
came  up  before  us  on  appeal  from  a  Judg- 
ment of  conviction  for  the  betting  here  de- 
nounced. Prior  to  the  decision  in  the  case 
Just  referred  to  there  was  no  crime  denoun- 
ced snch  as  that  contained  In  the  statute 
before  mentioned.  After  the  decision  in 
that  case,  the  Legislature  enacted  the  present 
statute  for  the  purpose  of  suppressing  such 
acts  as  its  words  denote.  In  view  of  this, 
the  question  Is  confined  to  the  particular 
act  of  pool  selling  to  which  the  definition  of 
other  "pools"  can  have  no  application. 

From  the  point  of  view  before  mentioned, 
we  do  not  see  wherein  the  statute  Is  de- 
void of  certainty. 

Counsel  for  defendant  at  the  bar,  also,  in 
bis  carefully  prepared  and  elaborate  brief, 
calls  attention  to  the  bill  of  particulars,  fur- 
nished under  order  of  the  district  Judge, 
showing  that  the  offense  was  committed  at  a 
place  known  as  "Jake's  Cigar  Store,"  as 
before  mentioned. 

This  indication  of  the  place  Is  not  Incom- 
patible with  the  Idea  that  the  poolroom  is 
kept  in  that  cigar  store.  Whether  it  was 
or  not  is  a  question  of  fact  for  the  court  to 
determine,  after  having  heard  the  witnesses. 
With  the  record  before  us,  we  wonld  not  be 
Justified  in  holding  that  it  was  a  poolroom 


They  must  be  decided  against  him. 

For  reasons  assigned,  and  the  law  and  the 
evidence,  the  sentence  and  Judgment  are  af- 
firmed. 


ai5  La.) 

No.  15,78& 

STATE  V.  RHODES   et  al. 

(Supreme  Court  of  Lonislana.    Dec.   4,  190fi.) 

Oawino— Owning  aho  Maintainiho  Pooi.- 

BOOMS. 

The  defense  that  the  prosecntlon  cannot  be 
maintained  because  Act  No.  128,  p.  292,  of  IMi. 
on  which  it  is  based,  is  unconstitutional,  null, 
and  void,  for  the  reason  "that  it  does  not  define 
the  crime  pretended  to  be  denonnced  therein, 
nor  is  the  same  defined  by  any  act  of  the  state 
of  Louisiana."  is  not  well  grounded.  The  deci- 
sion of  the  Supreme  Court  in  State  v.  MaloDC7 
(No.  15,576)  39  South.  539,  1b  afSnned. 
(Syllabus  by  the  Cteort.) 

Appeal  from  Criminal  District  Ooort,  Par- 
ish of  Orleans;  Joshua  O.  Baker,  Judge. 

Herbert  A.  Rhodes  and  Thomas  Hlckcy 
were  convicted  of  being  the  owners  and 
proprietors  of  a  poolroom,  and  appeal.  Af- 
firmed. 

John  Joseph  RelUey,  for  appellant.  Wal- 
ter Onion,  Atty.  Goi.,  James  Porter  Parker, 
Dist  Atty.)  and  Samuel  Alexander  Mont- 
gomery, Asst.  Dist.  Atty.  (Lewis  Gnlon,  of 
counsel),  for  the  State. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  defendants  were  tried 
and  convicted  upon  an  information  charging 
them  with  being  the  owners  and  proprietors 
of  a  certain  poolroom,  at  the  place  bearing 
the  municipal  number  637  Commercial  Place, 
in  the  parish  of  Orleans,  and  did  unlawfully 
then  and  there  establish,  open,  and  operate 
and  conduct  the  same  In  their  said  capacity 
of  owners  and  proprietors  thereof. 

They  were  each  sentenced  to  pay  a  fine  of 
$305,  and  in  default  thereof  to  imprisonment 
in  the  parish  prison  for  four  months.  Tbey 
have  appealed. 

Opinion. 

Defendants  had  moved  in  arrest  of  Judg- 
ment that  Act  No.  128,  p.  292,  of  1904,  the 
violation  of  which  was  charged  against  than 
was  nnconstltutional,  null,  and  void,  for  the 
reason  that  the  said  statute  does  not  define 
the  crime  pretended  to  be  denonnced  therein, 
nor  Is  the  same  defined  nor  designated  by 
any  act  or  law  of  the  state  of  Lonislana, 
for  that  the  elements  necessary  to  constltate 
the  pretended  offense  sought  to  be  denounced 
and  the  nature  and  cause  of  the  accusation 
are  left  to  the  inference  of  uncertainty  and 
doubt,  for  which  the  said  statute  is  repugnant 
to  and  In  violation  of  article  10  of  the  Consti- 
tution of  1888. 
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The  matter  was  OTermled  and  Judgment 
entered.    Tbey  appealed. 

The  question  submitted  to  us  In  this  case 
was  raised  and  has  Just  been  decided  by  us 
In  the  case  of  State  v.  Maloney  (No.  15,- 
676)  S9  South.  639.  That  decision  governs 
and  controls  the  present  one. 

For  the  reasons  therein  assigned,  it  la  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same  Is, 
bereby  a^med. 


MORRIS   y.   STATE. 
(Supreme  Ck>urt  of  Alabama.    Jan.  18,  1900.) 

1,  CoKSTiTunoNAi,  Law— iMFBisomiKzn;  fob 
Debt— Changx  of  Name. 

Act  Oct.  10,  1908  (Acts  1908,  p.  488),  pro- 
bibiting  any  person  from  changing  or  altering 
bis  name,  except  In  the  manner  provided  b;  law, 
with  intent  to  defraud,  avoid  payment  of  any 
debt,  or  to  conceal  his  or  her  identity,  was  a 
propier  exercise  of  police  power,  and  was  not  in 
lioUtion  of  the  Cionstitution,  prohibiting  im- 
priaomnent  for  debt. 

2.  Indictment— Mattebs  to  bk  Pbovbd. 

Where,  in  a  prosecution  of  defendant  (or 
willfully  changing  bis  name,  defendant  as  a 
witness  denied  that  he  had  ever  changed  or 
altered  his  name  at  all,  the  state  was  thereby 
relieved  from  proof  that  defendant's  change  of 
name  was  not  made  as  provided  by  law. 
8.  Names  —  Change  —  Obiminal  Rebporbi- 
BiLrrr. 

In  a  prosecution  for  a  change  of  name  with 
intent  to  avoid  payment  of  a  debt,  in  violation 
of  Act  Oct  10,  1903  (Acts  1903,  p.  438),  it  was 
immaterial  whether  the  debt,  payment  of  which 
was  to  be  avoided,  was  created  before  or  after 
the  passage  of  the  act 
4.  Same— EJvidence— Intent. 

Evidence  that  defendant  owed  other  debts 
than  the  one  alleged  in  the  indictment  was  ad- 
missible to  show  defendant's  fraudulent  intent 
in  changing  his  name. 
6.  Cbiminai.  Law— Heabsat. 

Where,  in  a  prosecution  for  a  change  of 
name  with  intent  to  avoid  payment  of  a  debt 
evidence  had  been  introduced  that  defendant 
was  employed  in  the  shops  of  a  railway  com- 
pany, evidence  that  the  railway  company,  as 
Samishee,  answered  in  a  suit  by  witness  against 
efendant  in  a  justice  court  that  the  rulway 
company  had  no  person  employed  in  its  shops 
by  defendant's  name,  was  hearsay,  and  inadmis- 
sible to  show  that  defendant  had  employment 
with  the  railway  company  under  a  name 
different  from  his  true  name. 

Appeal  from  City  Ck>nrt  of  Montgomery; 
W.  H.  Thomas,  Judge. 

"To  be  officially  reported." 

Walter  Morris  was  copvicted  of  changing 
bis  name  with  Intent  to  defraud,  and  be  ap- 
peals.   Reversed. 

H.  W.  Faucber  was  permitted  to  testify, 
against  the  objection  of  the  defendant,  that 
In  1901,  after  the  passage  of  the  law,  the 
defendant  was  working  at  the  shops  of  the 
Western  Railway  Company  of  Alabama; 
that  witness  instituted  a  garnishment  pro- 
ceedinc  styled  "H.  W.   Faucher  v.  Walter 


nishment,  stating  that  no  one  by  the  name 
of  Walter  Morris  was  employed  by  them. 
Charges  requested  by  defendant,  as  fol- 
lows, were  refnsed  by  the  court:  "If  the 
Jury  believe  all  the  evidence,  you  must  ac- 
quit the  defendant"  "If,  from  all  the  evi- 
dence, yon  believe  that  the  debt  alleged  to 
be  due  from  Walter  Morris  to  H.  W.  Faucber 
was  contracted  before  said  law  was  approved 
on  October  10,  1903,  you  must  acquit  the 
defendant" 

L.  A.  Sanderson,  for  appellant  Massey 
Wilson,   Atty.  Gen.,  for  the  State. 

DOWDELL,  J,  The  indictment  in  this 
case  Is  preferred  under  the  act  approved 
October  10,  1903  (Gen.  Acts  1903,  p.  438), 
entitled  "An  act  to  prohibit  any  person  in 
this  state  from  changing  or  altering  his  or 
her  name,  except  In  the  manner  provided  by 
law,  with  Intent  to  defraud  or  with  Intent 
to  avoid  the  payment  of  any  debt  or  to  con- 
ceal bis  or  her  Identity."  The  purpose  of 
the  act  Is  the  prevention  of  fraud,  and,  un- 
der tbe  police  powers  of  the  state,  clearly 
within  leg^lslatlve  competency,  and  it  in  no 
sense  violates  the  constitutional  provision 
prohibiting  Imprisonment  for  debt 

There  was  evidence  on  the  part  of  the  state 
tending  to  show  that  the  defendant  changed 
or  altered  his  name  with  the  intent  to  avoid 
the  payment  of  a  debt  The  defendant,  tes- 
tifying In  his  own  behalf  as  a  witness,  denied 
that  he  had  ever  at  any  time  changed  or 
altered  his  name.  If  it  should  be  conceded 
that  tbe  burden  of  proof  was  on  the  state 
to  show  tliat  the  change  of  the  defendant's 
name  was  not  "In  the  manner  provided  by 
law,"  which  we  do  not  decide,  tbe  denial 
of  the  defendant  in  his  testimony  that  he 
bad  ever  dianged  or  altered  his  name  at  all 
dispensed  with  tbe  necessity  of  any  further 
evidence  on  tbe  part  of  tbe  state,  showing 
that  tbe  change  of  name  was  not  made  in 
tbe  manner  provided  by  law. 

It  is  unimportant  whether  the  debt,  the 
payment  of  which  the  defendant  intended  to 
avoid  by  the  changing  of  his  name,  was 
created  before  or  after  the  passage  of  the 
act  It  was  competent  and  relevant  for  the 
state  to  prove  that  the  defendant  owed  other 
debts  than  the  one  alleged  in  the  indictment, 
as  tending  to  Bbow  tbe  fraudulent  intent  in 
changing  hla  name. 

The  court,  against  the  objection  of  the 
defendant,  permitted  the  witness  Faucber  to 
testify  to  what  the  garnishee  answered  In 
a  suit  by  the  witness  against  the  defendant 
in  the  Justice  court,  wherein  the  Western 
Railway  Company  of  Alabama  was  garnishee, 
to  the  effect  that  said  company  had  no  per- 
son employed  in  its  shops  by  the  name  of 
Walter  Morris;  it  having  been  previously 
shown  in  evidence  that  the  defendant  was 


pany  under  a  name  different  from  that  of 
Walter  Morris,  hU  true  name.  This  might 
have  been  shown  by  ccxnpetent  evidence — that 
la,  by  some  one  having  a  knowledge  of  the 
facte— but  not  by  showing  what  the  answer 
of  the  garnishee  was  In  the  suit  In  the 
Justice  of  the  peace  court.  In  this  mllng 
the  trial  court  erred. 

What  we  have  already  said  ia  sufficient 
to  dispose  of  the  two  written  charges  re- 
quested by  the  defendant  and  refused  by  the 
court  There  was  no  error  In  the  refusal 
of  these  charges. 

For  the  error  pointed  out,  the  judgment 
of  the  court  must  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded, 

HARALSON,  SIMPSON,  and  DENSON, 
JJ.,  concur. 


WBIIR  v.  LONG. 
(Supreme  Court  of  Alabama.    Jan.  IT,  1900.) 

1.  SauIS  —  CORSIONICKNT  FOB  SaUC  —  BVI- 
DERCE, 

On  an  issue  aa  to  whether  the  goods  sued 
for  were  sold  to  defendant  or  consigned  to  him 
to  be  sold  on  commission,  evidence  that  defend- 
ant's employe,  who  had  taken  the  order  in  ques- 
tion and  had  been  connected  with  other  trans- 
actions between  plaintiff  and  defendant,  did  not 
know  that  any  goods  had  been  bought  on  com- 
mission, was  admissible. 

2.  Sams. 

Where,  In  an  action  for  the  price  of  goods 
alleged  to  have  been  sold,  defendant  claimed 
they  were  purcbasea  on  commiasion,  it  was 
error  for  the  court  to  exclude  evidence  in  re- 
gard to  the  defendant's  payment  of  previous 
bills  for  goods  alleged  to  have  been  similarly 
sold. 

3.  EVIDBNCE    —    OONTBACIS  —  SAI.18  —  PaBOI. 

Testimony. 

A  written  contract  for  the  purcliase  of 
goods,  {>urporting  to  be  part  of  a  continuing 
transaction  in  which  the  writer  stated  that  be 
had  not  been  able  to  sell  much  up  to  that  time, 
but  thought  that  he  would  do  better  in  the 
future,  and  then  authorized  plaintiff  to  ship  to 
him  at  once  2,000  pounds  of  white  lead,  if 
possible,  "at  five  cents,"  was  not  a  definite  con- 
tract of  sale,  and  parol  evidence  of  previous 
transactions  was  competent  to  explain  its 
nature. 

4.  CONTBACTS  —  INTEBPBETATIOW  —  IhTENT     — 

Question  fob  Jubt. 

Where  the  provisions  of  a  contract  must  be 
interpreted  in  the  light  of  surrounding  circum- 
stances, the  intent  of  the  parties  is  for  the  jury. 

[Bd.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  §  769.] 

Appeal  from  Circuit  Court,  Henry  County ; 
A.  H.  Alston,  Judge. 

"To  be  officially  reported." 

Action  by  D.  T.  Welr  against  J.  B.  Long. 
From  a  judgment  tor  defendant,  plaintiff  ap- 
peals.  Reversed. 


the  defendant  to  the  plaintiff  before  the  ma- 
turity of  said  orders.  Appellee  objected  to 
the  latter  part  of  this  testimony,  and  the 
court  sustained  the  objection.  Further  testi- 
fying, Stokes  said  that  he  did  not  know  that 
any  goods  had  been  bought  on  consignment 
or  commission,  and  that  he  was  bookkeeper 
for  Long.  This  was  objected  to  by  the  de- 
fendant and  the  objection  sustained.  The  de- 
fendant testifying  In  his  ovm  behalf,  stated 
that  the  first  order  that  he  gave  to  plaintiff 
for  lead  was  through  one  Mr.  Kimball,  sales- 
man or  agent  of  the  plaintiff,  and  that  said 
goods  were  bought  on  a  consignment  baala. 
There  was  objection  by  the  plaintiff  to  this 
testimony,  which  objection  was  overruled  by 
the  court  Testifying  further,  the  defendant 
said  that  the  goods  for  which  this  suit  was 
brought  were  purchased  on  a  consignm^it 
basis.  This  was  objected  to,  and  objection 
overruled.  In  Its  oral  charge  the  court  said 
"that  In  a  consideration  of  this  case  the  jury 
might  look  to  the  fact  that  the  defendant 
bought  the  first  or  original  order  from  the 
plaintiff  through  his  agent  or  salesman,  one 
Mr.  Kimball,  and,  if  said  first  or  original 
order  was  bought  upon  a  conslgnmrait  that 
they  ml^ht  look  to  that  fact  in  making  up 
their  verdict  as  to  whether  or  not  the  last 
order,  which  Is  the  basis  of  this  suit  was  sold 
by  the  plaintiff  to  the  defendant  upon  a  con- 
signment, and  if  said  goods  were  so  sold  It 
would  be  their  duty  to  find  their  verdict  In 
favor  of  the  defendant  Plaintiff  excepted, 
and  this  Is  the  seventh  assignment  of  error. 

B.  B.  Hayes  and  W.  L.  Martin,  for  appel- 
lant  W.  L.  Lee  and  W.  C.  Oates,  for  appellee. 

SIMPSON,  J.  The  action  In  this  case  was 
brought  by  the  appellant  (plalntlfT)  to  recover 
for  certain  goods  claimed  to  have  been  sold  to 
the  appellee  (defendant).  The  defense  made 
was  that  the  goods  were  not  sold  to  the  de- 
fendant, but  were  shipped  to  him  to  be  sold  on 
consignment 

The  first  assignment  of  error  Is  well  taken. 
The  witness  Stokes  having  been  shown  to 
have  been  In  the  employment  of  defendant 
having  written  the  order  in  question,  and 
having  had  connection  with  other  transactions 
between  plaintiff  and  defendant  It  was  a 
proper  circumstance  to  go  Iwfore  the  Jury,  in 
making  up  their  verdict  In  this  case,  that  said 
witness  did  not  know  that  any  goods  had  been 
bought  on  commission. 

Referring  to  the  second  assignment  of 
error,  as  the  contract  in  this  case  had  to  be 
interpreted  In  the  light  of  previous  dealings 
between  the  parties,  the  court  should  not 
have  excluded  from  the  jury  the  testimony  In 
regard  to  the  payment  of  previous  bills. 

The  contention  of  plaintiff  In  the  third  as- 
signment Is  that  the  written  order  for  goods 
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referring  to  the  fact  that  the  writer  has  not 
been  able  to  sell  much  theretofore,  bat  thinks 
be  will  do  better  In  the  futare.    ThlB  sotuids 
more   like   the   report  of   a   factor  making 
excuse  for  small  sales  than  a  statement  of  one 
T7bo  had  purchased  goods  and  paid  for  them. 
He  then  goes  on  to  say:    "Tou  may  ship  me 
at  once,  two  thousand  more  pounds  of  white 
lead,  etc.    Ship  It  at  once,  and.  If  you  possi- 
bly can,  make  It  to  me  at  five  cents."    What- 
ever may  be  said  of  this  writing,  standing 
alone.  It  certainly  does  not  clearly  establish 
a  contract  of  sale.     While  it  is  true  that, 
where  the  question  has  come  up  between  at- 
taching creditors  and  the  consignors  of  goods, 
tbere  are  decisions  to  the  effect  that,  If  the 
consignee  was  to  pay  a  stipulated  price  for 
tbem  and  sell  at  such  price  as  he  pleased,  it 
would  be  a  contract  of  sale ;  bnt  as  between 
consignor  and  consignee  there  is  no  doubt 
tbat  an  agreement  may  be  made  by  which 
goods  may  be  received  on  consignment,  to  be 
accounted  for  at  a  certain  price  and  sold  by 
the  consignee  at  such  advanced  price  as  he 
may  choose.     It  is  common  knowledge  that 
tbls  is  not  an  unusual  transaction  in  the 
business  world.    This  instrument  does  not  In 
terms  propose  to  purchase  the  goods,   bnt 
shows  a  willingness  to  receive  them,  whether 
tbey  are  made  to  him  at  five  cents  or  more,  so 
tbat,  in  order  to  a  proper  understanding  of 
the  meaning  of  this  writing,  it  is  necessary  to 
take  Into  consideration  the  surrounding  cir- 
cumstances and  prior  transactions.    "If  tbere 
be  ambiguity  in  the  contract,  resort  may  be 
bad  to  the  situation  of  the  parties  and  the 
circumstances  under  which  It  was  entered 
into,  for  the  purpose,  not  of  changing  the 
writing,  but  of  furnishing  the  light  by  which 
to  ascertain  its  actual  significance."    Walker 
V.  Brown,   166  U.  8.  654,  668,  17  Sup.  Ct 
453,  41  li.  Ed.  865;    Oel  Ricks  v.  Ford,  23 
How.  49,  63,  16  L.  Ed.  534 ;    24  Am.  &  Eng. 
Ency.   Law   (2d   Ed.)    1039;     Mobile  Marine 
Dock,    etc.,    Ck>.    t.    McMillan    &    Son,    SI 
Ala.  711,  721.     Hence  there  was  no  error  in 
admitting  evidence  of  the  fact  that  the  prior 
transactions  had  been  on  a  consignment  basis. 
This  disposes  of  the  third,  fourth,  and  fifth 
assignments  of  error. 

The  sixth  assignment  of  error  is  without 
merit  "Where  the  contract  Is  unambiguous, 
its  proper  consideration  Is  a  question  of  law 
for  the  court ;  but,  where  its  provisions  must 
be  Interpreted  in  the  light  of  surrounding  cir- 
cumstances, the  intent  of  the  party  Is  a  ques- 
tion for  the  Jury."  24  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  1039.  There  was  no  error  In  the 
refusal  of  the  court  to  g^ive  the  general  charge 
In  favor  of  the  plaintiff.    Authorities  supra. 

The  charge  referred  to  In  the  seventh  as- 
signment of  error  should  not  have  been  given. 
Nothing  is  said  in  it  about  the  authority  of 
Kimball  to  enter  Into  a  transaction  sucb  as  is 


Reversed  and  remanded. 

TYSON,  DOWDELL,  and  ANDERSON,  JJ., 
concur. 


BARDDBLL  v.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  18,  1906.) 

1.  CBIiaRAI.  La.W— BVIDENCX — CONFESSIONS— 

Adkibsibilitt. 

A  confession,  or  a  statement  in  the  nature 
of  a  confession,  voluntarily  made  by  an  accused, 
is  admissible  against  him. 

[Eld.  Note. — For  cases  in  point,  see  vol.  14, 
C^t.  Dig.  Criminal  Law,  S  1146.] 

2.  Sams— TaiAiy— Reicaxks  of  OouNSEii— Ex- 

0I.T7SION. 

Where  there  Is  no  evidence  in  a  case  to 
support  the  remarks  of  counsel,  they  are  prop- 
erly excluded. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {  1669.] 

S.  Robbebt— Evidence  —  SuBBTANTiTK    Evi- 
OBNCE — Credibility. 

Where,  in  a  prosecution  for  robbery,  the 
evidence  of  the  state  tended  to  show  that  a 
dime  and  two  nickels  were  taken  from  prose- 
cutor, testimony  of  a  witness  that  prosecutor's 
brother  was  the  one  robbed  was  not  substantive 
evidence  that  any  other  amount  was  taken  from 
prosecutor,  but  went  only  to  the  credibility  of 
testimony  of  prosecutor  and  his  brother,  and 
which,  if  believed  by  the  jury,  afforded  a  founda- 
tion upon  which  they  might  have  discarded  the 
evidence  of  the  latter  witnesses. 

4.  Same— Evidence— JuDiciAi,    Notice — Cub- 
bent  Coins. 

The  court  will  take  judicial  notice  that 
there  is  lawful  current  coin  in  the  United 
States,  representing  the  value  of  five  cents, 
called  a  nickel,  and  that  there  is  no  money 
called  a  nickel  other  than  such  lawful  coin. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  i  22;  vol.  14,  Cent  Dig. 
Criminal  Law,  {  714.] 

5.  Robbbbt— Evidence— Sufficiency. 

Where,  in  a  prosecution  for  robbery  of  a 
dime  and  two  nickels  the  proof,  supplemented 
by  judicial  knowledge,  was  anfficient  with  re- 
spect of  the  nickels,  it  was  not  indisi)en8able 
to  make  proof  with  regard  to  the  dime. 

6.  Cbiminai,    Law  —  Afpxai.  —  Reiiabks    of 
Tbial  Coubt— Withdrawal— Exception. 

Where,  while  the  court  on  defendant's  ob- 
jection was  about  to  withdraw  erroneous  re- 
marks with  reference  to  the  law  as  to  deductions 
from  the  punishment  for  good  conduct,  defend- 
ant excepted,  whereupon  the  court  desisted, 
the  exception  could  not  benefit  defendant  on 
appeal. 

7.  Robbery- Extent  of  Punishment— Pow- 
er OF  Jury. 

Under  Code  1896,  (  6479,  providing  tnat 
any  person  who  is  convicted  of  robbery  must  be 

Sunished,  at  the  discretion  of  the  jury,  by 
eath  or  by  Imprisonment  in  the  penitentiary 
for  not  less  than  10  years,  where,  just  before 
retiring  to  consider  their  verdict  one  of  the 
jurors  asked  the  court  what  would  be  taken  off 
for  good  behavior  if  they  should  send  defendant 
to  the  penitentiary  for  life,  the  reply  of  the 
court  that  the  jury  conld  not  send  up  a  defend- 
ant for  life  on  a  charge  of  robberv,  but  the 
punishment  might  be  not  less  than  10  years,  «t 


liiBBOB. 

In  a  criminal  case,  the  refusal  of  a  charge 
was  harmless  error  where  defendant  had  the 
full  benefit  thereof  under  other  charges  given 
at  bis  request. 

Appeal  from  City  Ooort  of  Montgomery; 
W.  H.  Thomas,  Judge. 

"To  be  ofllcially  reported." 

George  Barddell  was  conrlcted  of  robbery, 
and  appeals.    Affirmed. 

The  appellant  and  Roscoe  Brown  were 
Jointly  indicted  for  robbery,  and  charged 
with  taking  two  nickels  and  one  dime,  of 
the  lawful  coin  of  the  United  States  of 
America,  of  the  value  of  20  cents,  from  the 
person  of  Ike  McDonald  by  violence  and 
against  his  will.  The  appellant,  Barddell, 
was  tried  separately,  and  convicted,  and 
sentenced  to  the  penitentiary  for  a  period  of 
11  years.  Policemen  Robets  and  Avant  tes- 
tified that  they  were  policemen  of  the  city 
of  Montgomery,  and  that  on  the  nigbt  of  the 

day  of  September,  1904,  about  8:30 

o'clock,  they  were  out  near  the  Montgomery 
Brewery,  when  they  met  Ike  McDonald,  and 
In  about  15  minutes  after  they  met  Ike  Mc- 
Donald they  saw  two  negroes  coming  across 
a  field  and  arrested  them.  The  solicitor  ask- 
«d  the  witnesses  what  the  negroes  said,  and 
the  appellant  objected  to  the  question  because 
It  was  illegal,  etc.  The  court  overruled  the 
objection  and  permitted  the  witnesses  to 
answer.  They  testified  that,  as  soon  as  they 
arrested  the  appellant,  the  negroes  said  that 
they  knew  nothing  about  the  robbery,  and 
that  this  was  before  anything  had  been  said 
about  the  robbery.  The  appellant  also  ob- 
jected to  the  answer  of  the  witnesses,  and 
moved  to  exclude  it ;  but  the  court  overruled 
the  objection,  and  the  defendant  excepted. 
Testifying  further,  witnesses  stated  that  they 
searched  the  appellant  and  his  companion, 
but  found  no  money  or  weapon  upon  them. 
The  appellant  said  that  they  bad  spent  20 
«ents  at  the  Blue  Store.  This  last  state- 
ment was  objected  to  by  the  appellant,  bnt 
the  objection  was  overruled. 

The  appellant's  counsel,  in  arguing  the 
case  as  to  the  Identity  of  the  appellant  and 
as  to  confessions,  said:  "The  fact  that  not 
any  of  the  sberifTs  deputies  have  come  Into 
this  court  and  testified  to  a  confession  In 
this  case  should  have  some  weight  with  yon ; 
for  a  negro  will  always  confess,  and  be  has 
been  in  their  hands  for  about  six  months. 
•Gentlemen  of  the  jury,  when  the  identity  of 
the  defendant  Is  In  question,  you  will  usual- 
ly find  one  of  the  Jail  officials  here  testify- 
ing to  a  long  confession  made  by  the  defend- 
ant" The  solicitor  objected  to  this  argu- 
ment, and  the  court  excluded  these  remarks 
from  the  Jury,  at  the  same  time  stating  that 
It  was  not  a  fact  in  evidence  in  the  case 
that  when  the  Identity  of  a  defendant  is  in 


to  Instruct  the  Jury  that  If  they  believed 
that  any  other  amount  than  20  cents,  to  wit, 
a  dime  and  two  nickels,  was  taken,  tbey  most 
find  the  defendants  not  guilty,  and  also  to 
instruct  the  Jury  that  there  liad  been  no 
testimony  to  show  that  the  money  taken  was 
of  the  lawful  curroicy  of  the  United  States. 
The  court's  reply  was  that  it  would  instmct 
the  Jury  that  if  they  believed  beyond  a  rea- 
sonable doubt  that  any  amotmt  of  money 
had  been  .taken,  even  only  a  nickel,  tliey 
could  find  the  defendant  guilty,  if  tbey  be- 
lieved beyond  a  reasonable  doubt  that  the 
state  had  proven  all  the  other  elements  of 
the  defense,  and  also  said  to  the  counsel  for 
the  defendant  that  he  knew  of  no  money 
called  a  nickel  except  lawful  coin  of  the 
United  States,  and  would  so  charge  the  Jury. 
The  defendant  excited  separately  and  sever- 
ally to  each  part  of  the  court's  statement. 

The  defendant  requested  charge  8,  which 
was  refused:  "The  court  charges  the  Jury 
that  if  they  believe  from  the  evidence  that, 
at  the  time  of  the  taking  of  the  money  al- 
leged In  the  Indictment  from  Ike  McDonald, 
Ike  McDonald  had  no  reasonable  apprehen- 
sion of  bodily  injury,  and  that  he  oftoed 
no  resistance  to  ttie  defendant  taking  tlw 
money,  then  the  offense  of  robbery  was  not 
committed." 

Charge  6,  given  by  the  court  for  tbe  de- 
fendant, was  as  follows:  "Gentlemen  of 
the  jury,  if  you  believe  from  the  evidence 
that  there  was  no  violence  committed  upon 
the  person  of  McDonald,  or  tliat  McDonald 
was  in  no  fear  at  the  time  or  before  tbe 
money  was  taken,  then  you  must  find  tbe 
defendant  not  guilty." 

Just  l>efore  retiring  to  consider  their  vw- 
dict,  one  of  the  Jurors  asked  the  court,  "wliat 
will  be  taken  off  for  good  behavior,  if  we 
should  send  the  defendant  off  to  the  peni- 
tentiary for  life?" 

Massey  Wilson,  Atty.  Oen.,  for  the  Stat& 

DENSON,  J.  The  appellant  and  Boscoe 
Brown,  two  negroes,  were  Jointly  indicted 
for  robbery.  The  appellant,  Barddell,  was 
tried  separately  from  his  codefendant.  Tbe 
defendants  were  arrested  while  together  and 
at  the  same  time  and  place  by  Policemen 
Robets  and  Avant  After  testifying  to  the 
arrest  Robets  was  asked  to  state  what  the 
negroes  then  said.  Against  the  defendant's 
objection,  the  court  allowed  the  witness  to 
testify  that  the  defendants  stated  as  soon  as 
they  were  arrested  that  they  knew  nothing 
about  the  robbery.  It  was  shown  that  before 
this  statement  was  made  nothing  had  been 
said  about  the  robbery.  If  it  be  conceded 
that  the  statement  was-  a  confession,  or  In 
the  nature  of  a  confession,  it  affirmatively 
appears  from  tlie  bill  of  exoqttiona  that  it 
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ant   with   regard  to   spending   20  cents  at 
tbe  Blue  Store. 

There  was  no  evidence  in  tbe  case  to 
support  the  remarks  of  defendant's  counsel 
which  were  excluded  by  the  court  on  the 
solicitor's  motion;  hence  tbe  exclusion  was 
proper.  Pltfs  Case,  140  Ala.  70,  37  South. 
101;  Davte  t.  Alexander  City,  137  Ala.  206, 
83  South.  863;  Dunmore's  Case,  116  Ala.  69, 
22  South.  541;  Gross'  Case.  68  Ala.  476. 

The  property  alleged  in  the  indictment  to 
have  been  taken  from  Ike  McDonald  was 
there  described  as  "two  nickels  and  one  dime, 
of  the  lawful  coin  of  the  United  States  of 
America,  of  the  value  of  twenty  cents."  Tbe 
evidence  for  the  state  tended  to  show  that  a 
dime  and  two  nickels  in  coin  were  taken  by 
the  two  defendants  from  Ike  McDonald  under 
such  circumstances  as  would  constitute  rob- 
bery, and  there  was  no  substantive  evidence 
that  any  other  amount  was  taken.  True,  Mr. 
Keating,  after  the  proper  predicate  had  been 
laid  for  the  admissibility  of  the  evidence, 
testified  that  Ike  and  York  McDonald,  on  the 
trial  had  betare  tbe  committing  magistrate, 
testified  that  York  was  the  man  that  was 
robbed,  and  that  Ike  lost  no  mon^.  This 
was  not  substantive  evidence,  bnt  only  went 
to  tbe  credibiUty  of  Ike's  and  York's  testi- 
mony, and,  if  believed  by  the  Jury,  it  afforded 
a  foundation  upon  which  they,  in  the  exercise 
of  their  sound  Judgment  and  discretion,  might 
have  discarded  the  evidence  of  said  witnesses. 
Bnt  there  was  no  evidence  by  any  witness 
-examined  that  the  dime  and  nickels  were 
«oins  of  the  United  States,  nor  were  tbe  coins 
offered  in  evidence.  But  Ike  McDonald  testi- 
fied that  he  had  only  20  cents — one  dime  and 
two  nickels;  that  on  tbe  demand  made  by 
defendant,  and  bis  threats  that  he  would 
shoot  witness'  brains  out  if  he  did  not  give 
him  some  money,  he  (witness)  reached  In  his 
pocket  and  took  out  his  20  cents,  "one  dime 
and  two  nickels  of  money,"  and  gave  it  to 
defendant,  or  to  the  man  who  demanded  It 
The  bill  of  exceptions  purports  to  set  out  all 
tbe  evidence,  and  the  defendant's  request  In 
writing  for  tbe  affirmative  charge  was  re- 
fused. The  court  erred  in  refusing  this 
charge,  unless  It  is  tbe  law  that  the  nickels 
or  dime  testified  about  are  judicially  known 
to  be  coins  of  the  United  States.  Morris' 
Case,  07  Ala.  82,  12  South.  276;  McGehee's 
Case,  52  Ala.  224;  Murphy's  Case,  6  Ala.  845. 
"Courts  will  notice  as  a  historical  fact  of 
great  notoriety  and  importance  the  nature  of 
the  circulating  medium  at  a  particular  time, 
the  popular  language  In  reference  to  it,  and 
its  value."  16  Cyc.  p.  866;  1  Elliott  on  Evi- 
dence, I  63d;  Gady's  Case,  83  Ala.  51,  3  South. 
429;  Sand's  Case,  80  Ala.  201;  Duvall's  Case, 
63  Ala  12;  Grant's  Case,  6B  Ala.  201;  Levy's 
Case,  79  Ala.  260. 
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was  unnecessary  to  aver  or  prove  its  value, 
because  the  court,  on  proof  of  tbe  denomina- 
tion of  tbe  money  and  that  it  was  currency 
of  the  United  States,  judicially  knew  that 
tbe  money,  as  matter  of  law,  was  prima  facte 
of  a  commercial  value  equal  to  that  imported 
by  Its  face.  So,  in  this  case,  we  think  it 
may  be  correctly  said  that  the  court  Judicially 
knew  that  there  was,  at  the  time  of  tbe 
alleged  robbery,  in  the  United  States  a  lawful 
current  coin,  representing  tbe  value  of  five 
cents,  called  a  nickel,  and  that  there  was  no 
money  called  a  nickel  other  than  such  lawful 
coin  of  the  United  States  of  America  which 
was  known  as  a  nickel;  and  the  presiding 
Judge  committed  no  error  In  saying  to  counsel 
for  defendant  that  he  knew  of  no  money 
called  a  nickel  except  lawful  coin  of  the 
United  States,  and  that  be  would  so  charge 
the  Jury.  This  being  true,  it  Is  unnecessary 
to  determine  that  the  court  had  such  judicial 
knowledge  with  regard  to  the  dime;  for  If  tbe 
proof,  supplemented  by  Judicial  knowledge, 
was  sufficient  with  respect  of  the  nickel,  it 
was  not  indispensable  to  make  proof  with 
regard  to  the  dime.  Murphy's  Case,  supra; 
Thompson's  Case,  106  Ala.  67,  17  South.  512; 
Brown's  Case,  120  Ala.  351,  25  South.  182. 
On  these  considerations,  the  affirmative 
charge  was  properly  refused. 

The  inquiry  made  by  the  Juror  of  the  court 
as  the  Jury  was  about  to  retire  was  rather  a 
peculiar  one,  and  it  wotdd  have  been  well 
for  tbe  court  In  reply  to  have  simply  instruct- 
ed the  Jury  that  the  matter  Inquired  about 
was  not  a  matter  for  legitimate  conBlderatlou 
by  them.  But  the  court's  reply  was  that  tbe 
Jury  "could  not  send  oft  a  defendant  for  life 
on  a  charge  of  robbery,  but  the  punishment 
may  be  not  less  than  10  years  or  any  number 
of  years  exceeding  10  years  in  the  penlten- 
tiaiy  as  a  Jury  may  see  fit  to  find  from  the 
evidence."  The  court  then,  in  reply  to  the 
question,  further  stated  to  the  Jury  substan- 
tially the  rule  for  deduction  from  the  term 
of  punishment  of  a  convict  for  good  con- 
duct Section  6460,  Code  1896.  After  the 
court  bad  stated  the  rule,  defendant's  counsel 
said,  "We  except  to  the  remarks  and  ques- 
tion." Tbe  court  then  said  to  the  counsel, 
"Do  you  exc^t  to  the  Juror's  question  or  to 
tbe  conrfs  reply?"  Counsel  responded,  "We 
except  to  the  court's  reply."  The  court  then 
said.  "Well,  if  you  object  I  will  withdraw 
it"  and  was  inoeeeding  to  so  instruct  the 
jury,  when  counsel  for  the  defendant  said, 
"We  except  for  It  Is  too  late  to  withdraw  It 
after  the  remarks  have  gone  to  the  Jury." 
The  court  said,  "Then  I  will  let  it  stay  in," 
to  which  action  of  the  court  the  bill  of 
exceptions  states  the  defendant  then  and 
there  legally  excepted.  If  it  be  conceded  that 
the  courts  remarks  with  reference  to  tbo  law 


the  court  desisted.  To  allow  the  defendant 
the  benefit  of  the  exception  would  be  to  give 
him  the  benefit  of  his  own  wrong.  It  was 
his  own  fault  that  the  remark  of  the  court 
was  not  withdrawn,  and  the  exception  can- 
not avail  the  defendant  anything.  Allen's 
Case,  134  Ala.  169,  32  South.  818;  Shelton's 
Case,  73  Ala.  5.  Furthermore,  the  objection 
and  exception  were  to  the  remarks  of  the 
court  In  their  entirety,  and  certainly  the 
remarks  of  the  court  with  the  respect  of  the 
extent  of  the  punishment  that  the  jury  could 
fix  were  pertinent  and  In  conformity  to  the 
statute.    Code  1896,  i  6479. 

The  defendant  had  the  full  benefit  of  charge 
8  under  charges  6  and  9  that  were  given  at 
his  request  Consequently,  If  it  should  be 
conceded  that  charge  8  asserted  a  correct 
proposition  of  law  (wtilch  we  do  not  decide) 
the  refusal  of  the  cliarge  worked  no  Injury 
to  the  defendant. 

There  Is  no  error  in  the  record,  and  the 
judgment  and  sentence  of  the  court  below 
must  be  affirmed. 

Affirmed. 

HABALSON,  DOWDBLL,  and  SIMPSON, 
JJ.,  concur. 


McCABLET   v.    WHITE. 

(Supreme  Court  of  Alabama.    Jan.  9,  1908.) 

Attobrey   and    Clibnt  —  Failubb  to   Pat 
OvxB  Monet — Suioiabt  Pbocedubb. 

A  movant  for  a  summary  judgment  against 
an  attorney  for  money  collected  by  him  and  not 

?aid  over,  who  alleges,  as  required  by  Code 
800,  i  3810,  providing  that  judgment  may  be 
entered  summarily  against  an  attorney  failing 
to  pay  over  money  collected  by  him  on  demand 
made  by  the  person  entitled  thereto,  a  demand 
on  the  attorney  for  payment  of  the  money  col- 
lected and  his  refusal,  must  prove  a  demand  and 
refusal  when  the  same  is  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Attorney  and  Client  ti  272,  279.] 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Summary  proceeding  by  Andrew  J.  Mc- 
Carley  against  H.  K.  White.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  filed  In  the  Birmingham  dty  coturt 
the  following  motion:  "Respectfully  repre- 
sents Andrew  J.  McCarler:  (1)  That  H.  K. 
White  Is  an  attorney  at  law  In  ttte  state  of 
Alabama,  and  resides  in  Jefferson  county, 
Ala.  (2)  That  said  H.  E.  White,'  in  the 
capacl^  of  an  attorney  at  law  and  as  the 
attorney  for  movant,  Andrew  J.  McCarley, 
in  May,  1901,  collected  a  large  sum  of  money, 
to  vlt  $3,240.  (3)  That  in  August  1901, 
said  Andrew  J.  McCarley,  by  and  through  his 


the  same,  or  any  part  thereof.  Wherefore 
said  Andrew  J.  McCarley  moves  that  a  sum- 
mary judgment  be  rendered  against  the  said 
H.  K.  White  in  favor  of  the  said  Andrew  J. 
McCarley  for  the  said  sum  so  collected  and 
the  interest  thereon  and  the  damage  allowed  • 
by  law." 

Said  White  filed  an  answer  thereto,  ad- 
mitting the  first  allegation  above,  but  denying 
that  he  was  ever  the  attorney  for  the  said 
Andrew  J.  McCarley  at  any  time  for  the 
purpose  of  collecting  any  money,  or  for  any 
other  purpose.  He  sets  up  that  said  Mc- 
Carley was  the  administrator  of  Znma  All- 
red,  and  as  such  administrator  filed  suit 
against  the  receivers  of  the  Memphis  & 
Charleston  Railroad  tat  damages  for  caus- 
ing the  death  of  his  intestate ;  that  this  suit 
was  filed  by  Emery  O.  Hall,  as  attorney  tor 
McCarley ;  that  he  was  brought  into  the  case 
by  Hall  on  an  agreed  division  of  fees  with 
Hall,  and  a  verdict  was  rendered  for  the 
plaintifT,  administrator,  but  t>efore  verdict 
was  rendered  said  administrator  had  moved 
to  Texas,  and  the  heirs  of  said  Zuma  Allred 
had  also  moved  to  Texas,  and  had  disposed  of 
by  proper  conveyance  all  their  right  tlUe, 
and  interest  in  the  estate  of  Zuma  Allred, 
before  moving  to  Texas,  to  one  J.  R.  White; 
that  defendant  collected  the  money  as  an  at- 
torney, divided  the  fees  properly  between 
Hall  and  himself,  and  the  other  money  be 
paid  over  to  the  transferee  of  the  heirs  of 
said  Zuma  Allred,  taking  his  receipt  for  the 
same,  and  also  taking  the  paper  writing 
transferring  the  interest  of  the  heirs  In  the 
estate  of  the  said  decedent  to  J.  R.  White. 
This  Is  made  an  exhibit  to  his  answo'.  Ht 
denies  that  Ward,  or  any  one  else,  as  agent 
or  attorney  for  movant,  ever  made  any  de- 
mand on  him  for  this  money,  and  sets  op 
that  after  McCarley  had  moved  to  Texas  and 
his  administration  had  been  vacated.  M.  [* 
Ward  had  himself  appointed  administrator 
de  bonis  non  of  said  estate,  and  that  as  such 
administrator  de  bonis  non  Ward  demanded 
of  him  payment  of  this  money. 

Oeorge  Huddleston  and  M.  L.  Ward,  for 
appellant  A.  Latady  and  H.  K.  White,  for 
appellee. 

DOWDELL,  J.  This  Is  a  summary  pro- 
ceeding under  section  3810  of  the  Code  of 
1896,  commenced  by  the  ai^iellant  against 
the  appellee  in  the  dty  court  of  Birmingham. 
The  case  was  tried  by  the  court  without  a 
jury,  and  a  judgment  was  rendered  In  favor 
of  the  defendant  appellee  hera  It  Is  con- 
ceded by  appellant's  counsel  that  as  the  court 
tried  the  case  without  a  jury,  there  being  a 
conflict  in  the  evidence,  the  conclusion  or 
judgment  on  the  facts  ought  not  to  be  dis- 
turbed.   But  it  is  insisted  that,  applying  the 


on  aTermeni  oi  aemana  ana  reiusai.  un 
this  averment  laane  was  expressly  made  np, 
and  was  tried  as  one  of  the  IssQes  In  the 
case.  It  was  on  the  plaintiff  or  moTant  to 
prove  the  averment  to  entitle  him  to  a  judg- 
ment. The  evidence  on  this  Issne  was  sharp- 
ly In  conflict  The  Insistence  of  counsel 
for  appellant  Is  that  the  evidence  showed 
that  no  demand  was  necessary.  The  authori- 
ties cited  In  support  of  this  contention  are 
without  application  in  the  present  case.  In 
all  of  the  cases  cited  the  action  was  In  as- 
sumpsit, where  there  was  no  averment  In  the 
pleading  of  a  demand  made  before  suit,  and 
where  such  an  averment  was  not  necessary, 
though  proof  of  a  demand  made  before  suit 
brought  was  required  to  entitle  the  plaintiff 
to  recover,  unless  the  proof  showed  that  a 
demand  was  unnecessary ;  for  Instance, 
where  the  principal  sues  his  ageut  in  assump- 
sit on  the  common  counts,  and  the  proof 
shows  that  the  agent  had  converted  to  his 
own  use  the  funds  of  bis  principal.  The 
right  under  the  statute  to  the  summary  judg- 
ment Is  In  terms  predicated  on  a  demand  and 
refusal,  and,  being  averred,  must,  when  de- 
nied, l>e  proven. 

This  view  of  the  case  dispenses  with  the 
necessity  of  considering  any  other  question 
raised  in  the  record,  as  it  is  conclusive  of  the 
case  as  presented.  It  follows  that  the  judg- 
ment appealed  from  must  be  affirmed. 

TYSON,  SIMPSON,  and  ANDERSON,  33^ 
concur. 


FRANKLIN  v.  STATE. 
(Sapreme  Court  of  Alabama.    Jan.  18,  1906.) 

1.  Cbihirai.  Law  —  AppkaIi— Habmlkss  Eb- 

BOB. 

Error  in  forcing  a  trial  in  the  absence 
of  a  witness  for  accused  was  harmless,  where 
the  witness  anbseqnently  appeared  and  testified 
for  accnsed. 

[Ed.  Note. — For  cases  in  point,  see  voL  16^ 
Cent.  Dig.  Criminal  Law,  t  3111.] 

2.  Sams— EviDERCB— Dbniai.  of  iDERnrr. 

A  false  explanation  given  by  accused  of  any 
saspicioQS  fact  or  circnmstance  tiding  to  con- 
nect him  with  the  offense,  such  as  a  denial  of 
his  identity,  is  admisaibie  in  evidence  against 
him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  f  784.] 

8.   SaHK— BVIDKKCK— FUOHT. 

In  homicide,  where  accused  was  and  what 
he  was  doing  from  the  time  of  the  offense  to 
the  time  of  his  arrest  is  admissible  on  the  issue 
of  flight 

4.  SAifi— AppbaI/— HABULxas  Ebbob— Admis- 
sion  or  EviDKNCB. 

In  homicide,  error  in  allowing  defendant  to 
be  asked  where  he  was  and  wtiat  he  was  doing 
during  certain  years  preceding  the  commission 
of  the  offense  was  harmless,  where  he  simply 
ansdwred  that  he  was  in  a  certain  county  part 
of  the  time  and  In  a  certain  state  the  remialnder 
of  the  time. 


answer  was  expeciea  irom  ine  wiuiess. 

[Ed.  Note. — For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Criminal  Law,  |  29S2.] 

6.  HoincIDK  — BVIDKROK  — Thbxats  aoainsi 
Dkcbased. 

In  homicide,  evidence  of  a  previous  threat 
made  by  defendant  against  deceased,  although 
not  immediately  connected  with  the  killing,  is 
admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26* 
Cent  Dig.  Homicide,  t  298-29&] 

7.  Cbiuinai,  Law— Tbiai.  — Motiok  to  Bx- 
CLUDK  Evidbhcb  —  Nbcbsbitt  ow  Pbkvioub 
Objbction. 

A  motion  to  exclude  evidence  in  a  criminal 
case,  made  at  the  conclusion  of  the  examination 
of  the  witness  and  during  his  cross-examina- 
tion, comes  too  late,  where  no  objection  to  the 
evidence  wsa  made  when  it  was  brought  out 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |i  1640,  1641.] 

8.  Same  — Bbot  Evidence  —  AfPUCATioH  oi 
Rule — Coixatxbai,  Mattebb. 

Evidence  of  a  description  of  accused,  con- 
tained in  written  notices  published  after  the 
commission  of  the  offense,  in  order  to  aid  in  the 
apprehension  of  accused,  tends  to  show  a  merely 
collaterai  matter,  and  la  not  within  the  rule  re- 
quiring the  production  of  the  best  evidence. 

9.  Homicide— Pbemeditation. 

In  homicide,  a  charge  tliat  the  delii>eration 
and  premeditation  necessary  to  constitute  mur- 
der m  the  first  degree  nera  not  exist  for  any 
stated  period  of  time,  but  It  is  sufficient  to  con- 
stitute murder  in  the  first  degree  if  defendant 
tiad  any  time  to  think,  and  did  think,  and  struck 
the  blow  as  a  result  of  an  intiention  to  kill, 
produced  by  even  a  momentary  mental  opera- 
tion, provided  the  other  elements  of  the  crime 
also  coexisted,  was  proper. 

10.  Same  —  iNSTBnoTioitB— Pbovooation  o« 

DlITlCIrt.TT. 

In  homicide,  a  charge  that  if  deceased  as- 
saulted defendant  without  defendant  having 
assaulted  deceased,  or  acted  in  such  a  manner 
as  to  lead  a  reasonable  man  to  l>elieve  that  h« 
was  in  danger,  defendant  was  not  at  fault  in 
bringing  on  the  difficulty,  was  erroneous,  in 
that  it  ignored  the  question  of  defendant's 
freedom  from  fault  in  going  to  the  field  where 
deceased  was  working  and  engaging  in  the  con- 
versation which  led  up  to  the  killing. 
IL  Cbihiral  Law— Inbtbuctiors— Afpuoa- 

TioN  TO  Facts. 

In  homicide,  a  charge  that  before  the  jury 
can  convict  defendant,  they  roust  believe  that 
the  act  was  committed  willfully,  deliberately, 
maliciously,  and  premeditatedly,  was  properly 
refused,  conceding  it  to  contain  a  proper  defini- 
tion of  murder  in  the  first  degree,  where  de- 
fendant might  under  the  evidence,  have  been 
convicted  of  murder  in  the  second  degree. 
IZ  Homicide  —  Pbemeditatiow— Entbt  ihto 

DiFFicm,TT  —  Fobmation   of  Intent  to 

Kiix. 

Where  defendant  entered  into  a  difficulty 
without  intending  to  kill  deceased,  but  unlaw- 
fully formed  the  intention  of  killing  deceased 
during  the  fight  and  accordingly  did  so,  without 
justincation,  he  was  guilty  of  homicide,  regard- 
leas  of  the  absence  of  an  intent  to  kill  deceased 
at  the  time  be  entered  into  the  difficulty. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  {  20.] 

Appeal  from  Circuit  Court  Clarke  County ; 
J.  T.  Lackland,  Judge. 
"Not  offlciaily  reported." 


The  solicitor  introduced  R.  O.  Allen,  who 
testified  that  be  was  sheriff  of  Clarke  county, 
and  while  he  was  bringing  the  defendant 
from  Hattiesburg,  Miss.,  to  Clarke  county, 
while  on  the  train,  he  said  to  the  defendant 
that  there  was  no  use  denying  that  he  was 
Ben  Franklin,  and  that  during  the  conver- 
sation defendant  cried.  The  defendant  ot>- 
jected  to  this  statement  and  moved  to  ex- 
clude It 

The  defeadant  requested  the  following 
charges  In  writing,  which  were  refused  by 
the  court: 

"(1)  The  court  charges  the  Jury  that  no- 
lees  they  believe  from  the  evidence  that 
both  defendant,  Ben  Franklin  and  Dick 
Walker,  participated  in  the  shooting  of  the 
deceased,  th^  most  find  the  defendant  not 
guilty. 

"(2)  The  court  charges  the  Jury  that  un- 
less they  believe  from  the  evidence  that  the 
defendant  Dl(&  Walker  participated  in  the 
shooting  of  the  deceased  that  caused  his 
death,  or  procured  Ben  Franklin  to  do  the 
shooting  that  caused  deceased  death,  then 
you  must  find  the  defendant  not  guilty. 

"(8)  The  court  charges  the  jury  that.  If 
they  believe  from  the  evidence  that  the  de- 
fendant Walker  had  nothing  to  do  with 
the  killing,  then  they  must  find  the  defendant 
not  guilty." 

"(6)  The  court  charges  the  Jury  that  be- 
fore they  can  convict  the  defendant,  that 
they  must  believe  from  the  evidence  that 
the  act  was  committed  willfully,  deliberately, 
maliciously  and  premedltatedly  and  that  all 
of  these  elements  concur  and  exist 

"(6)  The  court  ctiarges  the  Jury  that,  un- 
less they  believe  from  the  evidence  that  the 
defendant  Dick  Walker  counseled,  procured, 
aided,  or  abetted  In  the  commission  of  the 
offense,  then  they  must,  find  the  defendant 
not  guilty. 

"(7)  The  court  charges  the  Jury  that  If 
they  believe  from  the  evidence  that  the 
defendant  Ben  Franklin  shot  and  killed  the 
deceased  of  his  own  accord,  and  without 
the  assistance,  aid,  or  co-operation  in  any 
manner  of  the  defendant  Dick  Walker,  they 
must  find  the  defendant  Ben  Franklin  not 
guilty. 

"(8)  The  court  charges  the  Jury  that  un- 
less they  believe  that  the  evidence  offered 
by  the  sate  In  this  trial  Is  sufficient  to 
convict  the  defendant  Dick  Walker,  had  he 
been  tried  JolnUy  viith  the  defendant  Ben 
Franklin,  then  they  must  find  the  defendant 
Ben  Franklin  not  guilty- 

"(9)  The  court  charges  the  Jury  that  un- 
less the  evidence  offered  by  the  state  Is 
snfflctent  to  convict  the  defendant  Dick  Walk- 
er, then  they  must  find  the  defendant  not 
guilty. 

"(10)  The  court  charges  the  Jury  that  If 


such  a  manner  as  to  lead  a  reasonable  man 
to  believe  that  be  was  In  danger  of  Ufe 
or  limb,  then  the  defendant  was  not  at 
fault  in  bringing  on  the  difficulty,  and  you 
cannot  find  the  defendant  guilty,  unless  yon 
further  find  from  the  evidence  that  the  de- 
fendant could,  have  afterwards  withdrawn 
from  the  fight  without  increasing  his  periL" 

"(14)  The  court  charges  the  Jury  that,  un- 
less you  believe  from  the  evidence  that  the 
defendant  commenced  the  difficulty  with  the 
Intent  to  kill  the  deceased,  then  you  cannot 
find  the  defendant  guilty  as  charged  in  tlie 
indictment" 

The  court  In  its  oral  charge,  which  was 
reduced  to  writing  at  the  request  of  the 
defendant,  said:  "The  deliberation  and  pre- 
meditation necessary  to  constitute  this  of- 
fense need  not  exist  for  any  stated  period 
of  time.  It  is  sufficient  If  they  are  shown 
to  exist.  They  simply  mean  that  the  slayer 
must  Intend  before  ttie  blow  Is  delivered, 
though  It  be  only  for  an  Instant  of  time 
before,  that  he  will  strike  at  the  time  he 
does  strike  and  that  death  will  be  the  result 
of  the  blow.  In  other  words,  if  the  slayer 
had  any  time  to  think  before  the  act  and 
did  think,  and  struck  the  blow  as  the  result 
of  an  intention  to  kill,  produced  by  even 
momentary  operation  of  the  mind,  and  death 
ensued  as  a  result  thereof,  that  would  be 
H  deliberate  and*  premeditated  killing  under 
the  stetnte,  and  would  be  murder  In  the 
first  degree,  provided  the  other  elements  of 
the  crime  existed  at  the  time." 

Massey  Wilson,  Atty.  (Sen.,  for  the  State. 

HARALSON,  J.  The  action  of  the  lower 
court  In  forcing  a  trial  without  Amanda 
Wlxey  was  without  error,  but  even  If  errone- 
ous, she  afterwards  appeared  and  testified  for 
defendant  which  would  cure  the  error. 

When  one  charged  with  crime  gives  a 
false  explanation  of  any  suspicious  fact  or 
drcumstence,  tending  to  connect  him  with 
the  offense,  it  is  a  circumstence  proper  to  be 
submitted  to  the  Jury.  Walker  ▼.  State,  49 
Ala.  398.  There  was,  therefore,  no  error  in 
admitting  the  evidence  of  Oscar  Oassity  as 
to  the  conversation  between  him  and  the  de- 
fendant In  the  Jail  in  Mississippi,  touching 
the  Indentity  of  defendant  for  which  pur- 
pose alone  it  was  admitted.  For  like  rea- 
sons, what  occurred  between  R.  G.  Allen  and 
defendant  on  the  train  from  Mississippi  to 
Clarke  county  was  not  improperly  admitted. 

The  question  to  defendant  by  his  counsel 
as  to  how  many  shirts  he  had  on,  at  the  time 
of  the  killing,  appears  to  be  irrelevant  to  the 
Issues  in  the  case. 

Where  the  defendant  was,  and  what  he 
was  doing  from  the  time  of  the  killing  in 
1891,  to  the  time  of  his  arrest  was  proper  to 
be  proved  aB  bearing  on  ttie  question  of  flight 
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arrest,  waB  Irrelevant  as  to  the  time  between 
1888,  and  the  killing  in  1891,  we  are  satisfied 
tbat  no  Injury  resulted  therefrom  to  defend- 
ant. His  answer  was,  that  be  was  In  Clarke 
county  a  part  of  the  time  and  In  Mississippi 
the  remainder  of  the  time. 

The  witness,  Newton,  testified  that  he  was 
at  Bedsole's  store  on  the  afternoon  before  the 
killing,  and  be  saw  deceased  and  defendant 
ride  np  to  the  store  together,  and  deceased 
left  the  store  before  witness  left  Defend- 
ant's attorney  then  asked  witness  if  he  heard 
any  conversation  between  deceased  and  de- 
fendant as  deceased  went  ofT  from  the  store. 
The  solicitor  objected  on  the  ground  that  it 
was  irrelevant  and  Immaterial,  which  ob- 
jection was  sustained.  The  record  does  not 
■bow  what  answer  was  expected  from  the 
witness,  so  that  this  conrt  cannot  pass  intelli- 
gently on  the  ruling,  and  we  will  not  there- 
fore, consider  it  Tolbert  v.  State,  87  Ala.  27, 
6  South.  284;  Ross  v.  State,  189  Ala  147,  8A 
Sontta.  71& 

The  evidence  of  the  witness,  Goodman, 
fbat  defendant  said  to  blm  and  witness'  son, 
at  witness'  gate,  a  sliort  time  before  the  kill- 
ing, that  if  deceased  did  not  let  his  and 
Walker's  business  alone,  he  was  going  to  kill 
blm,  was  not  introduced  to  contradict  de- 
fendant for  which  a  predicate  had  to  be 
laid,  bnt  was  introduced,  no  doubt  and  was 
admissible  as  tending  to  show  a  previous 
threat  and  defendant's  feeling  towards  de- 
ceased, though  not  Immediately  connected 
with  the  killing,  their  force  depending  upon 
the  circumstances  under  which  they  were 
made,  and  all  other  considerations  which 
would  affect  their  weight  bnt  not  their  ad- 
missibility.   Redd  v.  State,  68  Ala.  492. 

It  was  shown,  that  after  the  killing  and 
the  flight  of  defendant,  a  search  was  instt- 
tated  for  him,  and  notices  giving  a  descrip- 
tion of  him,  were  sent  oat  The  witness. 
White,  gave  the  description  of  defendant 
contained  in  these  notices,  to  which  there 
was  no  objection  at  the  time.  On  the  cross 
defendant's  counsel  asked  witness  if  the 
notices  were  in  writing,  and  when  told  they 
were,  counsel  moved  to  exclude  all  the  wit- 
ness' testimony  for  that  it  was  Illegal  and 
Irrelevant  and  because  the  notices  them- 
selves were  the  best  evidence  of  what  they 
contained.  Having  failed  to  object  to  the 
evidence  at  the  time  it  was  brought  out 
the  objection  made  at  the  conclusion  of  the 
examination  of  the  witness  and  on  the  cross, 
came  too  late.  Hudson  v.  State,  137  Ala.  64, 
84  South.  854.  Moreover,  the  evidence  sought 
was  merely  collateral  and  immaterial  to  the 
main  Issue,  and  did  not  fall  within  the  rule 
requiring  the  highest  and  best  evidence. 
Foxworth  V.  Brown,  120  Ala.  67,  24  South.  1. 

That  portion  of  the  general  charge  of  the 
court  to  the  Jtu7f  was  a  correct  definition  of 


and  need  no  consideration  to  show  that  they 
were  bad.  Crawford  v.  State,  112  Ala.  1, 
24,  21  South.  214. 

Charge  10,  without  reference  to  its  other 
defects,  ignores  defendant's  freedom  from 
fault  in  going  with  Walker  to  the  field  where 
deceased  was  working  and  engaging  in  a  con- 
versation with  blm,  which  led  up  to  the  kill- 
ing. Reese  v.  State,  186  Ala.  13,  83  South. 
672. 

Charge  5,  If  a  proper  definition  of  murder 
in  the  first  degree,  was,  nevertheless,  proper- 
ly refused,  since  defendant  might  under  the 
evidence,  have  been  convicted,  as  he  was,  of 
murder  in  the  second  degree,  t»  sustain 
which  the  element  of  malice  alone  Is  neces- 
sary. 

Charge  14  was  improper.  If  in  the  iMgio- 
ning,  defendant  entered  Into  the  dlfiBculty 
without  intending  to  kill  deceased-  and  he 
formed  such  intention,  unlawfully  during  the 
fight  and  he  shot  deceased,  intending  to  kill 
tiim,  without  Justification  therefor,  he  would 
not  be  held  to  be  guUtiess.  Cleveland  v. 
State,  supra. 

Affirmed. 

DOWDBLL  SIMPSON,  and  DEN80N,  JJ.. 
concur. 


BIAIM  et  aL  V.  RADNBT. 
(Supreme  Court  of  Alabama.    April  18,  190S.) 

1.  Sales  —  Fraud  —  MisaBPSBSKNTATions  — 

BVIDBNCK. 

In  an  action  to  recover  for  goods  sold  by 
plaintiff  to  defendant  evidence  examined,  and 
neld  insufficient  to  show  fraud  in  obtain- 
ing defendant's  signature  to  an  order  fort  the 
goods. 

2.  Sake  —  Failxjhb  to  Read  Oboeb  —  Ioro- 
BAKOB  OF  Contents. 

Where  no  misrepresentations  were  made  by 
plaintifTs  agent  in  respect  to  the  contents  of 
an  order  signed  by  defendant  for  certain  goods, 
the  fact  that  defendant  did  not  read  the  order 
or  was  Ignorant  of  its  contents  before  he  signed 
it  was  no  defense  to  an  action  for  the  price  of 
the  goods. 

[Bid.  Note. — For  cases  in  point  see  voL  48, 
Cent  Dig.  Sales,  f  77.] 

8.  Evidence     —     Conteufokaneous     Obai. 
aobeeuent. 

Where  defendant  sipped  an  order  for  goods 
to  be  supplied  by  plaintiffs,  parol  evidence  was 
inadmissible  to  show  a  contemporaneous  parol 
agreement  by  plaintiffs  not  to  sell  their  goods 
to  any  other  party  in  the  town  wherein  defend- 
ant was  in  business. 
4.  Witnesses— Cbedibixjtt. 

Where  parol  evidence  varying  the  terms  of 
a  written  instrument  was  improperly  admitted 
on  examination  in  chief,  .the  adverse  party  was 
entitled  on  cross-examination  to  test  the  ac- 
curacy of  the  witness'  recollection. 

[Ed.  Note. — For  cases  in  point  see  vol.  60, 
Cent  Dig.  Witnesses,  |  1106.J 

Bi.  Tbiaz    —   OsjEOnORB   —    WITHDIAWAI/— 

Waives. 

While  ordinarily,  when  an  objection  is  sus- 
tained by  the  court  and  withdrawn,  the  pirty 


the  same  withdrew  it,  whereapon  the  court 
stated  that  the  matter  had  been  passed  on  and 
the  objection  snstained,  the  failure  of  the  Ad* 
verae  party  to  repeat  the  question  did  not  con- 
stitute a  waiver  of  his  objection. 
6.  Plkading — Oenesal  Issue— E^videkce. 

Where,  so  far  as  shown  by  the  record,  no 
pleas  were  filed  by  defendant,  though  he  pleaded 
the  general  issue  with  leave  to  give  in  evidence 
any  matter  that  might  be  specially  pleaded,  this 
amounted  to  no  more  than  a  plea  of  the  general 
issue,  and  plaintiff's  objections  to  defendant's 
evidence  as  to  such  matter  might  properly  have 
been  sustained. 

Appeal  from  Otrcuit  Court,  Hooston  Coun- 
ty;  Terry  Richardson,  Judge. 

"Not  officially  reported." 

Action  by  W.  F.  Main  and  otberg  against 
3.  S.  Radney.  Jtidgment  for  defendant,  and 
plaintiffs  appeal.    Reversed. 

A.  B.  Pace,  for  appellants. 

DENSON,  3.  This  snlt  U  one  to  recover 
for  the  price  of  goods,  wares,  and  merchan- 
dise shipped  by  plaintiff  to  the  firm  of  Radney 
Bros,  at  Ashford,  Ala.,  of  which  firm  the  de- 
fendant was  a  member.  The  suit  Is  based 
npon  a  written  order  for  the  goods,  given  by 
Radney  Bros,  through  the  defendant  The 
order  was  taken  by  an  agent  of  the  plaintiffs, 
one  Morris.  The  plaintiffs  proved  that  the 
goods  were  shipped  out  in  accordance  with 
the  terms  of  the  order,  that  the  bond  called 
for  In  the  order  was  forwarded  by  them  to 
the  First  National  Bank  at  Dothan,  Ala.,  that 
the  goods  bad  never  been  paid  for,  and  the 
price  was  still  due.  The  order,  among  other 
things,  contained  the  following  stipulations: 
"Tbis  sale  is  made  under  inducements  and 
representations  herein  expressed  and  no  other. 
Goods  delivered  f.  o.  b.  transportation  com- 
piRnles.  N.  B.  Salesmen  have  no  authority 
to  make  any  agreement  not  written  or  printed 
hereon."  At  the  foot  or  conclusion  of  the 
order  was  the  following,  to  wit:  "W.  T. 
Main  8c  Co.,  Iowa  City — Gentlemen:  Please 
ship  us  the  above  assortment  of  goods  in  ac- 
cordance with  the  above  terms  at  your  earli- 
est convenience.    Radney  Bros." 

The  conrt,  against  the  objections  of  the 
plaintiffs,  allowed  the  defendant  to  prove 
that  Morris,  the  agent  of  the  plaintiffs,  repre- 
sented to  defendant  that  he  had  not  nor 
would  he  sell  plaintiffs'  goods  to  any  other 
party  in  Ashford;  Ashford  being  the  town 
at  which  defendant  was  in  business.  The 
court,  also  against  plaintiffs'  objection,  allow- 
ed defendant  to  prove  that  the  agent,  Morris, 
did  sell  other  goods  of  the  same  sort  sold  to 
defendant  to  R.  P.  McKinnle,  of  Ashford. 
The  defendant  testified  that  the  order  was  In 
writing  and  was  signed  by  him  for  his  firm ; 
that  the  order,  at  the  time  of  signing,  was  ly- 
ing on  his  showcase  in  his  store ;  that  be  did 
not  read  the  order  for  the  goods ;  that  he  did 
not  know  the  contents  of  the  order,  except  as  it 


member  what  it  was;  that  Morris  did  not 
read  all  of  the  order  to  him.  On  cross-ex- 
amination he  testified  that  Morris  made  no 
representations  about  the  parts  of  the  con- 
tract not  read ;  that  he  did  not  believe  that 
he  (defendant)  read  any  part  of  the  contract, 
bat  would  not  testify  that  he  did  not  read 
any  part  of  it;  that  be  could  read  and  write, 
and  could  read  written  and  printed  matter: 
that  he  had  been  in  business  five  or  six  years. 
It  cannot,  with  any  show  of  reason,  under  the 
evidence  in  this  case,  be  contended  that  any 
misrepresentations  in  respect  to  the  contents 
of  the  order  were  made  by  the  agent  (Morris) 
in  procuring  the  signature  of  Radney  to  the 
order.  Hence  the  fact  tbat  Radney  did  not 
read  the  order  or  was  Ignorant  of  its  contents 
before  he  signed  it  is  no  defense  to  him. 
He  ought  to  have  read  it,  or  made  proper  in- 
quiries as  to  its  contents.  He  had  ample  op- 
portunities to  have  read  It  He  was  able  to 
read  and  write,  and  a  business  man  of  five 
or  six  years'  experience,  and  falling  to  read  it 
and  to  Inform  himself  of  Its  contents  was 
his  own  folly.  Bank  of  Guntersville  v.  Webb 
&  Butler,  108  Ala.  1S2,  19  South.  14,  and 
authorities  there  cited.  The  evidence  above 
adverted  to,  which  was  offered  by  defendant 
and  admitted  over  the  objection  of  the  plain- 
tiffs, in  effect  varied  the  terms  of  the  writ- 
ten contract  and,  under  the  well-established 
principle  that  evidence  of  parol  contempor- 
aneous agreements  may  not  be  offered  to  vary 
the  terms  of  a  written  contract  should  not 
have  been  allowed.  Blanks  r.  Moore,  138 
Ala.  624,  36  South.  783. 

After  the  conrt  had  allowed  the  defendant 
to  testify  to  the  statements  made  by  Morris, 
the  plaintiffs  on  cross-examination  asked  the 
defendant  this  question:  "When  did  plain- 
tiffs' agent  Morris,  represent  to  yon  tbat  he 
had  not  sold  nor  would  not  sell  plaintiffs' 
goods  to  any  other  party  in  Ashford?"  Tbe 
court  sustained  an  objection  made  by  the  de- 
fendant to  the  question,  and  the  plaintiffs  ex- 
cepted. It  seems  that  the  defendant  recog- 
nizing that  the  objection  was  not  well  made, 
withdrew  his  objection  and  so  notified  the 
court  and  the  plaintiffs.  Thereupon  the  court 
stated  tbat  the  matter  had  been  passed  on, 
and  the  objection  to  the  question  sustained. 
While  the  evidence  given  by  the  witness  on 
the  examination  tn  chief  should  not  have 
been  admitted,  yet,  the  court  having  admit- 
ted It  it  was  the  plaintiffs'  right  to  test  the 
accuracy  of  the  witness'  recollection  by  cross- 
examination,  and  the  objection  should  have 
been  overruled. 

Ordinarily,  when  an  objection  is  sustained 
by  the  court  and  the  objection  is  then  witii- 
drawn,  and  the  party  against  whom  the 
ruling  was  made  does  not  propound  the  qoes- 
tion  again,  the  matto:  will  be  treated  as  hav- 
ing been  waived  by  the  party  exoeptUis.    But 
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and  would  not  allow  a  renewal  of  tne  ques- 
tion by  the  plaintifls,  and  tbat,  notwithstand- 
ing the  withdrawal  of  the  objection  by  the 
defendant,  the  ruling  of  the  court  must 
stand.  The  plaintiffs'  attorney,  In  not  re- 
peating the  question  under  the  circumstances, 
we  think,  showed  that  deference  to  the  court 
which  was  due  from  an  attorney  to  the  court, 
and  cannot  be  held  to  have  waived  the  point 

The  record  falls  to  show  that  any  pleas 
were  filed  by  the  defendant,  and,  notwith- 
standing the  minute  entry  recites  that  the 
defendant  pleads  the  general  Issue,  with  leave 
to  give  In  evidence  any  matter  that  might 
be  specially  pleaded,  this  cannot  be  treated 
aa  amounting  to  anything  more  than  a  plea 
of  the  general  Issue,  and  the  objections  of 
Irrelevancy  and  Immateriality  made  by  the 
plaintiffs  to  the  evidence  of  defendant  might 
properly  have  been,  sustained.  Kennedy  v. 
Hitchcock,  4  Port  230;  Alabama  &  Florida 
Railroad  v.  Watson,  42  Ala.  74. 

The  afilrmatlve  cliarge  seems  to  have  been 
given  for  the  defendant  upon  the  theory  that 
the  evidence  showed  a  rescission  of  the  con- 
tract If  this  was  the  theory,  and  we  confess 
we  cannot  dlscovo:  any  other,  the  evidence 
did  not  justify  the  court  In  giving  the  charge. 
Yoong  y.  Arntze,  86  Ala.  116,  6  South.  253; 
Hodge  T.  Tufts,  116  Ala.  SG6,  22  South.  422. 

As  the  judgment  must  be  reversed  for  the 
errors  pointed  out,  we  deem  It  unnecessary  to 
consider  the  last  assignment  of  error. 

Reversed  and  remanded. 

McCLELLAM,  C.  J.,  and  HARALSON  and 
DOWDBLL,  JJ.,  concur. 


BRANNON   V.   STATE. 

(Supreme  Court  of  Alabama.    April  18,  1905.) 

OAiaRO — Pttbuo  Plack— Instbuction. 

On  a  prosecution  for  playing  at  a  game  of 
cards  at  a  public  place,  it  was  error  to  charge 
that,  if  the  place  waa  within  75  yards  from 
a  certain  public  road  and  could  be  seen  there- 
from, it  was  a  pnblic  place;  the  question  being 
whether  the  parties,  who  were  playing,  could  be 
aeen  from  th^  highway. 

Appeal  from  Macon  County  Ooart;  M.  B. 
Abwcromble,  Judge. 

"Not  officially  reported." 

Maladii  Brannon  waa  convicted  of  playing 
at  a  game  of  cards  at  a  public  place,  and  be 
appeals.    Reversed. 

Maaaey  Wilson,  Atty.  Oen..  for  the  State. 

SIMPSON,  J.  The  defendant  was  tried  on 
a  charge  of  playing  at  a  game  of  cards  at 
a  public  place.  All  of  the  witnesses,  except 
the  deputy  sheriff,  testified  that  there  were 
bnshea  between  the  pnblic  road  and  the  place 
where  the  game  was  played;  that  the  parties 
playing  were  sitting  down  and  could  not  be 
aeen  from  the  public  road.    One  of  them 


arrested  some  of  the  other  parties  after  the 
game  was  broken  up;  "that  he  saw  the  place 
where  it  is  said  the  defendant  played,  and, 
if  they  were  playing  there,  it  could  be  seen 
from  the  road." 

The  part  of  the  oral  charge  by  the  court 
which  was  excepted  to  was  as  follows,  to  wit: 
"That  the  only  question  In  the  case  is,  was 
the  place  at  which  the  defendant  played 
cards  a  public  place?  The  playing  Is  not 
denied;  and  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt  tbat  the  place 
was  within  T5  yards  from  the  public  road 
and  could  be  seen  from  the  public  road,  then 
I  charge  yon  that  it  was  a  public  place." 
This  is  erroneous.  The  question  for  the  jury 
to  decide  was  whether  or  not  the  parties  who 
were  playing  cards  could  be  seen  from  the 
highway.  Franklin  v.  State,  91  Ala.  23,  8 
South.  678;  Lee  v.  State,  186  Ala.  81,  83 
South.  804. 

The  judgment  of  the  court  la  reversed,  and 
the  cause  remanded. 

McCLELLAN,  C.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


THOMPSON  V.  JONES. 
(Supreme  Court  of  Alabama.    April  19,  1905.) 
Specific   Pebfobuance— Faibress  of  Oon- 

TEACT. 

Specific  performance  of  a  parol  contract 
for  the  conveyance  of  land  will  not  be  granted, 
unless  there  is  clear  proof  of  a  fair  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
(3ent  Dig.  Specific  Performance,  H  153,  164.] 

Appeal  from  Chancery  CJourt  Dale  County; 
W.  K  Parks,  Chancellor. 

"Not  oflaiclally  reported." 

Suit  by  Chester  T.  Thompson  against  Piety 
Jones.  From  a  decree  in  favor  of  defendant 
complainant  appeals.    Affirmed. 

Sollie  &  Kirkland,  for  appellant  H.  B. 
Steagall,  for  appellee 

SIMPSON,  J.  This  was  a  bill  to  «iforce 
the  specific  performance  of  a  parol  agreement 
to  convey  land.  The  appellee  (defendant) 
waa  the  owner  of  160  acres  of  land  aa  which 
there  was  a  mortgage  in  favor  of  Stokes  & 
Session,  under  which  the  proi>erty  was  sold. 
The  appellant  (complainant)  signed  a  note 
with  the  defoidant  to  an  attorney  for  $50, 
secured  by  a  mortgage  on  defendant's  land, 
being  the  fee  due  said  attorney  for  represent- 
ing her  In  a  suit  to  recover  her  land,  on  ac- 
count of  a  technical  infirmity  in  the  Stokes 
Se  Session  mortgage,  and  said  complainant 
claims  that  said  defendant  agreed  with  him 
that  If  he  would  pay  said  $50,  she  would 
convey  to  him  the  80  acres  of  land  on  which 
her  house  was  situated,  and  that  he  after- 
wards paid  said  debt  The  defense  of  the 
statute  of  frauds  was  interposed,  besides  a 


Ing  or  refusing  specific  performance  of  con- 
tracts; and  they  are  particularly  cautious 
in  granting  specific  performance  of  parol 
agreements  for  tbe  sale  of  lands,  demand- 
ing clear  proof  of  tlie  contract,  and  refusing 
to  grant  it  unless  tlie  contract  is  fair  and  Just 
Waterman  on  Specific  Performance,  S  26S; 
Pike  V.  Pettus,  71  Ala.  98 ;  Gentry  t.  Rogers, 
40  Ala.  442;  Began  t.  Dauglidrill,  61  Ala. 
312.  In  this  case  we  do  not  think  that  the 
proof  as  to  the  contract,  or  as  to  the  payment 
of  the  consideration,  or  as  to  t|;ie  fairness  of 
the  transactions,  comes  up  to  the  requirement! 
of  the  law. 
The  judgment  of  the  court  is  aflSrmed. 

McOLEIXAN,  O.  X,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


METER,  WISE  &  KAICHIN  v.  ALVBRSON 

&  MOORB. 
(Sapieme  Court  of  Alabama.    May  11,  1906.) 

ExcEFTioHS,  Bill  of— Signing  in  Vacation. 
A  bill  of  exceptions,  signed  in  yacation  af- 
ter tbe  adjournment  of  the  court  at  which  the 
case  was  tried,  without  any  order  of  court  or 
written  agreement  of  counsel,  as  required  by 
statute,  to  authorize  the  same  to  be  so  signed, 
cannot  be  considered  for  any  purpose. 

[Ed.  Note. — For  cases  in  point,  see  yoL  21, 
Cent   Dig.   Exceptions,  Bill  of,   iS   49,  72*^.] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; A.  H.  Alston,  Judge. 

"Not  officially  reported." 

Suit  between  Meyer,  Wise  A  Ealchln  and 
Alyerson  ft  Moore.  From  a  judgment  in 
fayor  of  the  latter,  tbe  former  appeal. 
Affirmed. 

Enoz,  Acker  &  Blackmon,  Jas.  A.  Embry, 
and  Walter  S.  Crump,  for  appellants.  Inzer 
&  Montgomery,  for  appellees. 

DOWDELL,  J.  The  bill  of  exceptions  in 
this  case  was  signed  In  yacation  and  after 
the  adjournment  of  court  at  which  the  case 
was  tried,  without  any  order  of  the  court 
or  agreement  of  counsel  in  writing,  as  re- 
quired by  the  statute,  authorizing  It  to  be 
done.  It  cannot,  therefore,  be  looked  to  or 
considered  for  any  purpose.  No  errors  are 
assigned  on  the  record. 

The  judgment  must  be  affirmed. 

Affirmed. 

McCLELLAN,  C  J.,  and  TTSON  and  DEN- 
SON,  JJ.,  concur. 


STATE    T.  NASHVILLE,  0.  &  ST.  L.  RX. 

(Supreme  Court  of  Alabama.    June  8,  190S.) 

Railboadb— Regulation— Location  or  Sta- 
tions. 

Act  Feb.  28,  1903  (Gen.  Acts  1903,  p.  95), 
amending  Code  1896,  c.  96,  does  not  confer  on  the 
railroad  commission  the  authority  to  order  a 
change  of  location  of  *  railroad  station. 


Chattanooga  ft  St  Louis  Railway.  From  a 
Judgment  of  dismissal,  the  state  appeals. 
Affirmed. 

This  is  a  bill  to  require  tbe  appellee  railway 
to  remoye  its  depot  from  its  present  site  in 
the  town  of  Wyeth  City  to  Guntersvllle ; 
an  order  to  that  effect  haying  been  made  by 
tbe  Railroad  Commission  of  Alabama  on  the 
Ist  day  of  June,  1903,  at  the  instance  of  J. 
L.  Burke,  Mayor,  and  Others,  y.  Appellee 
Railroad.  The  bill  was  filed  under  Act  Feb. 
28,  1903  (Gen.  Acts  1903,  p.  85).  There  was 
demurrer  to  the  bill,  setting  up  want  of  au- 
thority In  the  Railroad  Commission,  and 
motion  to  dismiss  for  same  want  of  author- 
ity. Demurrer  and  motion  to  dismiss  was 
sustained,  and  from  this  an  appeal  is  taken. 

Massey  Wilson,  Atty.  Gen.,  for  tbe  State. 
Oscar  R.  Hundley,  for  appellee. 

TYSON,  J.  The  act  of  February  28.  1903 
(Gen.  Acts  1908,  p.  95),  amending  chapter  96 
of  the  Code  of  1896,  wholly  failed  to  cure  the 
defect  In  certain  sections  of  the  Code  in  re- 
spect of  the  want  of  authority  In  tbe  commis- 
sion to  order  a  change  of  defendant's  sta- 
tions, as  pointed  out  In  N.,  C.  &  St  L.  Ry. 
V.  State,  187  Ala.  439,  34  South.  401. 

Tbe  decree  sustaining  tbe  demurrer  to  tbe 
bill  must  be  affirmed. 

McCLELLAN,  G.  J.,  and  DOWDELIi  and 
DBNSON,  JJ.,  concur. 


HUGHES  y.  BLACK. 
(Supreme  Court  of  Alabama.    June  8,  190S.) 

1.  Bills   and   Notes— Actions    on    Notb— 
Sufficiency  of  Plaintiff's  Tmi. 

While  a  blank  indorsement  of  a  note  yests 
title  to  the  note  in  the  holder  thereof,  yet  if 
the  note,  after  haying  been  indorsed,  gets  back 
Into  the  possession  of  the  payee  or  the  indorser, 
his  possession  shows  a  prima  facie  legal  title 
to  the  note  ui>on  which  suit  may  be  predicated, 
and  the  burden  is  on  defendant  in  such  suit  to 
show  plaintiff's  actual  want  of  title. 

[Ed.  Note. — For  cases  in  point,  see  yoL  7, 
Cent  Dig.  Bills  and  Notes,  §  1674.] 

2.  Sake- BuBDEN    of    Pboof  — Effect    of 

Under  circuit  court  rule  29  (Code  1896, 
p.  1200),  proyiding  that,  when  an  action  is 
brought  by  tbe  assignee  or  indorsee  of  a  contract 
for  the  payment  of  money,  the  interest  of  plain- 
tiff in  su<^  a  contract  and  Ills  right  to  main- 
tain the  action  shall  not  t>e  disputed,  except  by 
a  yerified  plea,  the  filing  of  a  yerified  plea  deny- 
ing plaintiff's  risht  to  maintain  an  action  on  a 
note  does  not  change  any  rule  of  eyidence  or 
impose  on  plaintiff  any  greater  or  less  burden 
of  proof  than  in  other  cases. 

Appeal  from  Circuit  Court,  Lowndes 
Coun^;   J.  C.  Richardson,  Judge. 

"Not  officially  reported." 

Action  by  R.  J.  Hughes  against  J.  11. 
Black.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Rerersed. 
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lant  (plaintiff)  against  the  appellee  (defend- 
ant) on  a  note  of  defendant  payable  at  a 
national  bank  In  Montgomery  to  one  Carr, 
and  by  him  Indorsed  to  plaintiff,  and  there 
was  also  on  the  back  of  said  note  the  name 
of  plaintiff,  Indorsed  In  blank,  and  plain- 
tiff testified  that  said  blank  Indorsement  was 
made  before  maturity  to  the  Fourth  National 
Bank  of  Montgomery;  "that  he  had  placed 
said  note  In  said  bank"  and  notified  the  de- 
fendant to  pay  there.  The  contention  of 
appellee  Is  that  the  Indorsements  on  the 
note  show  that  the  legal  title  to  the  same  is 
In  the  Fourth  National  Bank,  and  that,  there- 
fore, the  court  was  right  la  giving  the  gener- 
al charge  In  fayor  of  the  defendant,  and  In 
refusing  the  general  charge  in  faror  of  the 
pUintlff. 

A  blank  indorsement  vests  the  title  to  the 
note  in  the  holder,  and  If  a  note,  after  having 
been  Indorsed,  gets  back  Into  the  possession 
of  the  payee,  the  law  converts  his  possession 
into  a  prima  facie  legal  title,  upon  which 
Bolt  may  be  predicated,  and  the  burden  of 
proof  Is  on  the  defendant  to  show  want 
of  title  in  the  plaintiff.  Bemey  v.  Steiner 
Brothers,  108  Ala.  Ill,  19  South.  806,  84 
Am.  St  Hep.  144;  Beeson  v.  Llppman  ft 
Brother^  62  Ala.  276:  2  Randolph  on  Com- 
merdal  Paper,  |  706;  8  Randolph  on  Com- 
mercial Paper,  f  1646. 

Bule  29  (Code  1896,  p.  1200)  "does  not 
change  any  rule  of  evidence,  or  Impose  on 
the  plaintiff  any  greater  or  less  burden  ot 
proof,  when  the  plea  is  verified."  Jarrell 
T.  LiUle,  40  Ala.  271;  Cobb  v.  Bryant,  86 
Ala.  316,  6  South.  686.  In  those  cases  the 
action  waa  on  nonnegotlable  paper,  and  the 
note  waa  in  the  possession  of  the  attorney 
ot  the  payee  In  one  case  and  of  the  agent 
of  payee  In  the  other,  so  that  the  court  prop- 
erly decided  that  this  was  not  sufficient  to 
abow  that  said  attorney  or  agent  was  the 
owner  or  party  really  Interested  in  the  note. 

The  court  erred  In  giving  the  general 
charge  for  the  defendant,  and  should  have 
given  the  general  charge  In  favor  of  the 
plaintiff. 

The  judgment  of  tlie  court  Is  teveraed,  and 
tbe  cause  remanded. 

McCLBLLAN,  O.  J.,  and  TT80N  and  AN- 
DERSON. JJ.,  concur. 


CHARTER  GAS  ft  ENGINE  GO.  v.  BAR- 
TON. 
(Supreme  Court  of  Alabama.    May  11,  1905.) 

Saucs— Bbeach  or  Wabrantt— Estoppel  to 
Absrbt. 

Where  a  contract  for  tbe  sale  of  an  engine 
provided  that  if,  at  the  end  of  90  days'  trial, 
the  engine  waa  not  satisfactory,  defendant 
should  deliver  it  on  board  can  at  a  certain 


[Ed.  Note. — For  cases  In  point,  see  vol.  43, 
Cent  Dig.  Sales,  §t  819,  12&] 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty ;  John  C.  Anderson,  Judge. 

"Not  officially  reported." 

Action  by  the  Charter  Gas  ft  Engine  Com- 
pany against  H.  M.  Barton.  From  the  Judg- 
ment rendered,  plaintiff  appeals.    Reversed. 

Abraliams  &  Simon,  for  appellant  Elmore 
ft  Harrison,  for  appellee. 

HARALSON,  J.  The  suit  was  in  detinue 
for  a  gas  engine,  and  the  boat  upon  which 
the  same  waa  placed. 

Under  tbe  terms  of  tbe  contract  of  plain- 
tiff with  the  defendant  he  was  to  try  the 
engine  for  30  days,  in  order  to  ascertain 
if  it  were  satisfactory,  and  if  so,  he  was  to 
pay  for  it  in  cash  $400,  and  execute  his  note 
for  $400,  payable  in  six  months  after  date 
for  the  balance  and  give  a  mortgage  on  the 
machinery  and  boat  on  which  It  was  to  be 
placed  and  operated,  to  secure  the  payment  of 
said  note.  In  case  the  machinery  did  not 
prove  to  be  satisfactory,  defendant  was  to- 
deliver  the  machinery  on  board  the  cars  at 
DemopoIIs,  within  10  days  after  the  expira- 
tion of  said  SO  days.  It  was  provided,  that 
if  said  machinery  proved  to  be  satisfactory 
and  the  terms  of  payment  were  compiled 
with,  then  the  obligation  was  to  be  void; 
otherwise,  it  should  remain  and  stand  as  a 
mortgage  on  the  property  mentioned, — ^the- 
machinery  and  the  boat  on  which  It  was  to  be 
placed. 

The  purpose  of  the  contract  as  declared 
was,  "to  show  the  good  faith  on  the  part  of  the- 
said  Barton  (the  defendant)  to  pay  for  said 
machinery  on  the  expiration  of  the  said  thirty 
days'  trial,  by  paying  the  sum  of  four  hun- 
dred dollars  In  cash  and  the  further  sum  of 
four  hundred  dollars,  evidenced  by  his  prom- 
issory note  due  six  months  after  date,  secured 
as  aforesaid." 

Tlie  defendant  pleaded  the  general  issue- 
and  two  pleas  mailed  O  and  G,  both  the 
same  In  substance, — failure  of  consideration 
in  the  contract,  because  said  gasoline  engine 
did  not  come  up  to  the  representations  and 
guaranties  made  by  tbe  plaintiff  to  the  de- 
fendant 

The  plaintiff  rolled  to  these  two  pleas  in 
substance,  that  if  at  the  end  of  the  thirty 
days'  trial,  the  machinery  was  not  satis- 
factory, defendant  was  to  deliver  said  ma- 
chinery back  on  board  the  cars  at  Demopolis, 
which  he  failed  to  do,  and  he  thereby  estop- 
ped himself  from  setting  up  failure  and  want 
of  consideration. 

A  verdict  was  rendered  In  favor  of  the 
plaintiff  for  the  engine  and  attachments  there- 
to or  Its  alternate  value  of  $800  for  the 
same.    Th^  also  found  for  the  defoidant  for 


ine  aeienuon. 

A  Jud^ent  was  rendered  for  defendant 
for  the  boat,  "or  if  that  la  not  to  be  had, 
the  sum  of  $600,  the  value  of  the  boat  as 
assessed  by  the  jury,  and  also  the  sum  of  $500 
as  the  damages  for  the  use  or  hire  of  the 
boat  sued  for  during  the  detention." 

The  appeal  relates  alone  to  the  boat.  As 
stated  pleas  G  and  O,  in  substance  the  same, 
set  up  failure  of  consideration  In  the  contract, 
because  said  engine  did  not  come  up  to  the 
representations  and  guaranties  made  by  the 
plaintiff  to  the  defendant 

The  plaintiff  filed  a  special  replication  to 
these  pleas,  the  substance  of  which  Is  stated 
above.  The  defendant  took  Issue  upon  tills 
replication,  and  the  facts  set  up  therein 
were  proved  without  conflict  in  the  evidoice. 
This  entitled  the  plaintiff  to  the  general 
charge  as  was  requested  by  him  and  refused. 

Reversed  and  remanded. 

McCLELLAN,  a  J.,  and  DOWDBLL  and 
DBNSON,  JJ.,  concur. 


BOY  et  al.  v.  ROT. 
(Supreme  Court  of  Alabama.    May  18,  1906.) 

CONTBACTS— OOHSTBTJCTIOW . 

Plaintiff  and  defendant  pnrdiaaed  a  ferry, 
plaintiff  paying  the  seller  $200  in  money  and 
conveying  118  acres  of  land,  and  the  deed  to  the 
ferry  was  made  to  them,  Bliare  and  share  alike^ 
On  the  same  day  defendant  gave  plaintiff  his 
note  for  $100,  and  there  was  executed  an  agree- 
ment between  them  reciting  that  defendant  was 
indebted  to  plaintiff  in  a  "certain  amount,"  and 
that  defendant  should  liquidate  the  indebted- 
ness by  putting  the  roads  mentioned  in  the  deed 
in  good  condition.  Held,  that  the  contract 
should  be  construed  as  meaning  that  defendant 
should  pay  the  $100  and  also  place  the  roads 
in  good  condition,  and  not  as  referring  to  a 
liquidation  of  the  note. 

Appeal  from  Chancery  Court,  Montgomery 
County;  A.  D.  Sayre,  Chancellor. 

"Not  officially  reported." 

Suit  by  Henry  Boy,  as  administrator,  and 
others,  against  H.  D.  O.  Roy.  From  the 
Judgment,  the  former  appeal.    Affirmed. 

George  Stowera  and  J.  M.  Chilton,  for 
appellants.  John  A.  Holmes  and  Gordon 
MacDonald,  for  appellee. 

SIMPSON,  J.  In  this  case  It  appears 
from  the  exhibits  In  evidence  that  Boy  (ap- 
pellee) bought  the  property  In  question  July 
20,  1898,  and  recorded  a  deed  July  26,  1898, 
and  that  he  paid  for  said  property  $200  in 
money  and  conveyed  118  acres  of  land.  The 
deed  was  made  to  Boy  and  Williamson,  share 
and  share  alike,  and  on  the  same  day  (July 
2S,  1898)  Williamson  gave  bis  note  to  Boy 
for  $100,  payable  October  15,  1898,  with  in- 
terest from  date,  secured  by  a  mortgage  on 
an  undivided  one-half  Interest  In  the  prop- 
erty which  had  been  conveyed  to  the  firm 


oetween  uoy  ana  wuiiamson  was  execuieo. 
which  recites  that  "Whereas,  these  parties 
have  jointly  purchased  the  ferry,"  etc. ;  "and 
whereas.  Boy  has  advanced  more  than  half 
of  the  purchase  money,  and  therefore  said 
Williamson  is  indebted  to  the  said  Boy  in 
a  certain  amount:  Now,  therefore,  in  order 
to  liquidate  said  indebtedness  and  to  cancel 
said  debt,  I,  the  said  L.  B.  Williamson,  doth 
covenant  and  agree  to  and  with  the  said 
Boy  to  put  and  tdace  the  roads  mentioned 
In  the  conveyance  of  said  ferry  to  us  by  Mrs. 
Hooker  in  good  condition  and  repair,  and  it 
Is  understood  and  agreed  that  thereafter 
all  liabilities  and  profits  sbaU  be  abared 
equally  between  us." 

Appellant  contends  that  the  conatmction 
of  this  entire  transaction  is  that  the  vrork 
agreed  to  be  done  as  per  tbe  agreement  was 
to  be  in  full  satisfaction  of  the  note,  and 
that  the  evidence  shows  that  he  has  dope 
said  work.  In  the  first  place  the  evidence 
is  clear  that  Boy  paid  $200  and  a  tract  of 
land,  118  acres  (which  he  says  was  valued 
at  $600),  for  the  ferry,  etc.;  and  it  does  not 
seem  reasonable  to  suppose  that  he  would 
sell  a  half  interest  to  Williamson  m»«Iy  for 
half  of  the  $200,  taking  no  account  of  the 
land  which  he  bad  conveyed.  In  the  next 
place,  if  the  $100  note  and  the  debt  in- 
cluded In  the  agreement  were  the  same  debt, 
or,  in  other  words.  If  the  "certain  amount" 
referred  to  In  the  agreement  refers  to  the 
$100  due  by  note,  It  would  seem  that  the 
most  natural  thing  would  have  been  to  either 
have  both  stipulations  in  the  same  Instru- 
ment, or  at  least  to  have  stated  distinctly 
in  the  agreement  that  the  debt  to  be  aatlafled 
by  work  on  the  road  was  the  $100  due  by 
note.  So  the  matter  presents  Itself  to  the 
court  rather  in  this  way,  to  wit:  William- 
son had  provided  for  his  part  of  the  cash 
outlay  by  securing  his  half  of  it  by  the  note 
and  mortgage,  and  there  remained  stUl  the 
overplus  paid  by  Boy  In  the  conveyance 
of  the  118  acres  of  land,  and,  as  no  definite 
value  had  been  placed  upon  it,  the  agree- 
ment simply  referred  to  It  as  a  "certain 
amount"  We  hold,  then,  that  Williamson's 
agreement  was  to  pay  the  $100  and  place 
the  roads  In  good  condition.  We  think  the 
weight  of  the  testimony  shows  that  William- 
son complied  with  that  agreement  althongh 
there  is  some  conflict  In  the  testimony.  At 
any  rate,  there  is  no  proof  as  to  any  damage 
by  reason  of  his  failure  to  do  so.  It  re- 
sults that  the  court  correctly  decided  tiiat 
Williamson  was  indebted  to  Boy  In  the 
amount  of  the  note,  with  Interest;  but  tliere 
seems  to  have  been  a  mistake  in  the  calcula- 
tion as  to  the  amount  due,  as  the  note  was 
for  $100,  with  interest  flvm  the  date  of  Oie 
note,  July  25,  1898,  to  the  date  of  tbe  de- 
cree. May  12,  1900,  which  would  net  amount 
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-and  afflrmlng  tbe  decree. 
Corrected  and  affirmed. 

McCLBLLAN.    O.   J.,   and  TXSON   and 
.AJ'n>BRSON,  JJ.,  concar. 


SOUTHERN  RY.  GO.  T.  HILIi. 

^Supreme  Court  of  Alabama.    Ma;  SO,   1005.) 

1.  Tbiai  —  Qdkstiow  roB  Jdby— BJvidmou— 
Weight  and  Sutficienct. 

Plaintiff's  failure  to  make  out  a  prima  fade 
case  does  not  preclude  him  from  going  to  the 
jury,  where  defendant  offers  evidence  which, 
taken  in  connection  with  plaintiff's  evidence, 
may  reasonably  satisfy  the  jury  of  plaintiff's 
right  to  recover. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {  SSa] 

2.  SAin— DiBXCTioN  or  V«bdiot— Oorixict- 

INO  BVIOINCE. 

The  general  affirmative  charge  should  never 
be  given,  where  there  is  a  material  conflict 
in  tne  evidence,  or  where  the  evidence  is  such 
as  to  afford  an  inference  adverse  to  a  right  of 
recovery  by  the  party  asking  the  charge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  S42,  343.] 

8.  Cabbiebs  —  Imjdbixs  to  Fasseroxbs— Ao< 
TioNS— Weight  of  Evidence. 

In  an  action  against  a  railroad  tot  injnriea 
to  a  passenger  caused  by  a  sudden  stop  of  the 
train,  a  verdict  for  plaintiff  h^ld  against  the 
weight  of  the  evidence. 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"Not  officially  reported." 

Action  by  J.  F.  Hill,  as  administrator,  etc., 
against  the  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

James  Weatberly,  (or  am)ellant  Bowman, 
Harsh  &  Beddow,  for  appellee. 

DOWDBUi,  J.  Although  the  plaintiff 
may  not  make  out  a  prima  facie  case  from 
his  own  evidence  Introduced  by  him  on  the 
trial  entltilng  him  to  a  recovery,  yet  if  the 
defendant  offers  evidence  which,  when  taken 
In  connection  with  the  plaintiff's  evidence, 
might  reasonably  satisfy  the  Jury  of  the 
plalntifTs  right  to  recover,  this  would  be 
sufficient  The  written  charges  given  at  the 
request  of  the  plaintiff  correctly  stated  the 
law,  and  there  was,  therefore,  no  error  in 
the  giving  of  them. 

The  rule  Is  firmly  settled  that  where  there 
Is  a  material  conflict  In  the  evidence,  or 
when  the  evidence  Is  such  as  to  afford  an 
adverse  inference  to  a  right  of  recovery  by 
the  party  asking  the  charge,  the  general 
afiirmative  charge  should  never  be  given. 
The  evidence  In  the  present  case  was  not 
without  conflict,  and  for  that  reason  the 
court  properly  refused  charges  numbered  1 
and  8,  requested  by  the  defendant;  the  first 
being  the  general  affirmative  charge^  and  the 


fendanrs  motion  for  a  new  trial  is  tne  ques- 
tion upon  which  the  greater  stress  Is  laid 
In  argument  of  counsel,  and  Is  the  principal 
question  In  the  case.  We  have  carefully 
considered  the  evidence  set  out  in  the  record, 
and  we  are  of  the  opinion  that  the  motion 
for  the  new  trial  should  have  been  granted. 
The  single  witness  Introduced  by  the  plaintiff, 
who  claimed  to  have  seen  the  acddent  and 
testified  to  the  manner  of  its  occurrence,  was 
contradicted,  not  only  by  the  testimony  of 
three  witnesses  sworn  on  behalf  of  the  de- 
fendant, In  Important  and  material  particu- 
lars, as  to  how  the  accident  happened,  but 
also  by  undisputed  physical  facts.  One  of 
the  three  witnesses  for  the  defendant,  so 
far  as  the  record  shows,  was  wholly  disin- 
terested, and  all  of  them  had  equal.  If  not 
better,  (^portunlty  than  the  plalntttTs  one 
witness  of  knowing  some  of  the  particulars 
testified  about,  and  concerning  which  there 
was  a  confilct  in  the  evidence.  The  undis- 
puted evidence  was  that  the  train  was  mov- 
ing at  a  slow  rate  of  speed,  and  on  a  straight 
track ;  that  It  was  brought  to  a  sudden  stop 
by  the  application  of  the  emergency  brakes. 
The  natural  and  most  probable  effect  of  such 
a  stop,  to  a  person  on  the  train,  under  the 
given  circumstances,  would  be  to  throw  blm 
forward  in  direct  line  with  the  motion  the 
train  had  acquired  before  It  came  to  a  stop, 
and  not  to  one  side  and  perpendicular  to 
the  line  of  motion.  This  physical  fact  tends 
to  contradict  the  statement  of  the  plaintiff's 
wiftiess,  when  he  states  that  the  deceased 
was  thrown  backward  out  of  the  door,  which 
opened  on  the  side  of  the  car.  To  say  the 
least  of  It,  the  statement  was  the  statement 
of  an  Improbable  fact.  The  character  of 
the  wound  on  the  back  of  the  head  of  the 
deceased  corresponded  with  the  theory  of 
the  defendant's  witnesses  as  to  bow  It  was 
Inflicted.  It  Is  true  that  evidence  was  offered 
to  contradict  Dr.  Huey  as  to  the  extent  of 
the  cut  on  the  back  of  the  deceased's  head, 
but  no  effort  to  show  that  the  cut  or  wound 
was  not  inflicted  In  the  manner  testified  to 
by  the  defendant's  witnesses. 

Without  further  reference  In  detail  to  the 
evidence,  and  taking  it  altogether,  we  are 
constrained  to  hold,  after  allowing  all  reason- 
able presumptions  In  favor  of  the  ruling  of 
the  trial  cotirt  the  preponderance  against 
the  verdict  Is  so  decided  as  to  clearly  con- 
vince us  that  It  Is  wrong  and  unjust  K.  C, 
M.  &  B.  R.  R.  V.  Weeks,  185  Ala.  614,  34 
South. -16,  and  cases  there  dted.  The  Judg- 
ment overruling  the  motion  for  a  new  trial 
will  be  reversed,  and  a  Judgment  here  ren- 
dered granting  the  motion. 

Reversed,  rendered,  and  remanded. 

McCLELLAN,  a  J.,  and  TYSON  and  DEN- 
SON,  JJ,.  concur. 
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IN   PUBA— EFFBOT. 

Where,  in  an  action  against  several  defend- 
ants for  breach  of  contract,  the  complaint  set 
out  the  contract  in  haec  verba,  and  showed  that 
it  was  signed  by  one  of  the  defendants,  and 
there  was  no  plea  of  non  est  factum,  the  con- 
tract was  admissible  in  evidence  under  Oode 
1896,  8  1801,  declaring  that  an  instmrnent  sued 
on  must  be  received  in  evidence  without  proof 
of  execution,  unless  the  execution  is  denied  by 
a  verified  plea. 

Appeal  from  Oircnit  Court,  Mobile  County; 
Samuel  B.  Brown,  Jndge. 

"Not  officially  reported." 

Action  between  Charles  A.  Eaaley  and  Boyd 
&  Talt  and  others.  From  a  judgment  for  the 
latter,  the  former  appeals.    Reversed. 

McAlpine  &  Robinson,  for  appellant  Er- 
vln  ft  McAleer,  for  appellees. 

DENSON,  J.  The  first  count  of  the  com- 
plaint counts  for  recovery  for  the  breach  of 
a  written  contract,  which  Is  set  out  In  hsec 
verba  in  the  count  and  purports  to  be  signed 
by  Ura  M.  Boyd.  Thus  the  contract  Is  made 
the  foundation  of  the  suit  Section  1801  of 
the  Code  of  1896.  There  was  no  plea  of  non 
est  factum.  The  case  was  tried  on  the  plea 
of  the  general  Issue.  The  contract  offered  in 
evidence  corresponded  with  the  one  set  out 
in  the  complaint,  and  the  court  committed 
error  in  sustaining  the  objection  to  it  M. 
ft  M.  By.  Co.  T.  Ollmer,  86  Ala.  422,  5  South. 
138;  Wagar  Lumber  Co.  v.  Sullivan  Logging 
Co.,  120  Ala.  558,  M  South.  949;  Cartel*  v. 
Long  Bros.,  125  Ala.  280,  28  South.  74;  Catlln 
V.  Gilder's  Ex'rs,  8  Ala.  636;  Morris  v.  Var- 
ner,  32  Ala.  499. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

McCLBELAN,  a  J.,  and  TISON  and  DOW- 
DBLL,  JJ.,  concur. 


MANATBB   COtTNTY    8TATB    BANK   T. 
WEATHBRLY. 

(Supreme  Court   of  Alabama.    June  1,   1905.) 

G1TTABA.NTT  —  PeBFOBMAROB  — VABIANCB— DlS- 

CHABOE  or  Guabantob. 

Where  a  written  guaranty  of  payment  for 
certain  oranges  was  conditioned  that  each  bill 
of  lading  should  be  accompanied  by  a  certificate 
"that  oranges  were  sound  when  loaded  and 
shipped  according  to  signed  contract  between 
M.  &  S.  and  W.  &  M.,"  the  guarantor  was  not 
liable  on  such  guaranty  for  oranges  shipped 
under  certificates  which  failed  to  affirm  that 
the  oranges  were  "shipped  accordfng  to  the 
signed  contract"  specified,  which  alleged  specif- 
ically what  proportion  of  dilTerent  sizes  and 
colors  there  diould  be  in  each  car ;  the  certifi- 
cates merely  certifying  that  the  oranges  were 
"sound  and  merchantable  when  loaded." 


against  James  Weatherly.  From  a  judgment 
in  favor  of  defendant  plaintiff  appeals.  Af- 
firmed. 

Sam  Will  John,  for  appellant     Cabanias 
&  Weakley,  for  appellee. 

DOWDBLL,  J.    This  case  was  tried  In  the 
court  below   without  a  jury  on  an    agreed 
statement  of  facts,  by  which  the  issue  was 
determined   on   the   construction   of    a    con- 
tract of  guaranty  made  by  the  Alabama  Na- 
tional Bank  of  Birmingham  to  the  Manatee 
County   State  Bank.    The  said  contract   of 
guaranty    was    as    follows:      "Birmlngbam, 
Ala.,  Nov.  27,  1899.    Manatee  Co.  State  Bank. 
Palmetto,    Fla. — ^Dear    Sirs:     We    gmarantr 
the  payment  of  drafts  for  six  cars  of  oranges 
at  $2.25  per  box,  to  be  shipped  by   McLean 
ft  Sims  to  Williams  ft  Marks  or  to  W.  ft  M. 
direct;  provided,  each  B.  E.  be  accompanied 
by  a  certificate  that  oranges  were  sound  when 
loaded  and  shipped  according  to  signed  con- 
tract between  McLean  &  Sims  and  Williams 
ft  Marks.    Williams  ft  Marks  to  be  allowed 
a  rebate  of  6  cents  per  box  and  drafts  to 
come    direct   to    as.    Yours    truly,    [Signed} 
W.  A.  Porter,  Cashier."    The  six  cars  men- 
tioned were  shipped  and  paid  for,  and  after- 
wards,  Williams  &  Marks  wishing  to  pur- 
chase four  more  cars  of  oranges,  tbe  Ala- 
bama   National    Bank    wired    the    Manatee 
County  State  Bank  as  follows :     "We  guaran- 
ty  four   cars   of  oranges  McLean    ft    Sims, 
conditions  as  last  six."    These  four  cars  were 
accordingly  shipped,  and  Williams  &  Marks 
refused  to  pay  the  drafts  for  three  of  tlie 
cars,  on  the  ground  that  McLean  ft  Sims 
bad  not  complied  with  their  contract,  and 
notified  the  Alabama  National  Bank  that  it 
must  not  pay  the  drafts,  and  that,  if  it  did 
BO,  they  (Williams  ft  Marks)  would  refuse  to 
recognize  or  ratify  such  payment    Accom- 
panying three  of  the  bills  of  lading  for  tbe 
first  six  cars  of  oranges  were  certificates  of 
McLean  ft  Sims  stating,  in  substance,  that 
the  oranges  were  sound  and  according  to 
contract    The  tluree  other  certificates  accom- 
panying tbe  other  three  of  the  first  six  care, 
having  been  lost  or  mislaid,  were  not  intro- 
duced in  evidence.    The  certificates  accom- 
panying the  three  cars  of  oranges  in  con- 
troversy only  stated  that  the  oranges  called 
for  by  tbe  bill  of  lading  were -sound  and 
merchantable  when  loaded,  without  making 
any  reference  whatever  to  the  contract  be- 
tween   McIiCan    &    Sims    and    Williams    & 
Marks,  which  contained  stipulations   as  to 
sizes  and  colors  of  the  oranges  to  be  shipped, 
as  well  as  other  stipulations,  and  witbont 
stating  that  they  were  "shipped  according 
to  signed  contract" 

The  rule  seems  to  be  well  settled  in  this 
state  tliat  the  contract  of  a  surety  or  gaa^ 
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contract,  and  it  cannot  without  his  assent 
be   changed  In  any  respect    To  the  extent 
and  in  the  manner  stated  in  his  contract 
tie   1b  bound,  and  no  further.    May  t.  Ala. 
National  Bank,  111  Ala.  510,  20  South.  459; 
•City  Council  of  Montgomery  v.  Hughes,  65 
Ala.  204 ;  Anderson  r.  Bellenger,  87  Ala.  336, 
«  South.  82,  4  L.  R.  A.  680,  13  Am.  St  Rep. 
46 ;    Crescent   Brewery   Co.   v.   Eandley,   90 
Ala.  486,  7  South.  912.     See,  also.  Miller  t. 
Stewart  9  Wheat  (U.  S.)  680,  6  L.  Bd.  189; 
14   Am.  &  Eng.   Ency.   Law  (2d  Ed.)  1144. 
In    Miller    v.    Stewart    enpra.    It   Is   said: 
"Nothing  can  be  clearer,  upon  both  principle 
and   kuthorlty,   than  the  doctrine  that  the 
liability  of  the  g:uarantor  is  not  to  be  extend- 
ed by  Implication  beyond  ttie  terms  of  his 
contract    To  the  extent  and  in  the  manner 
and  under  the  circumstances  pointed  out  in 
bis  obligation  he  is  bound,  and  no  further. 
It  is  not  sufficient  that  he  may  sustain  no 
Injury  by  the  change  in  the  contract  or  even 
that  it  may  be  for  his  benefit    He  has  a 
right  to  stand  upon  the  very  terms  of  his 
contract  and  if  he  does  not  assent  to  any 
variation  of  it  and  a  variation  is  made.  It 
Is  fatal."    Under  the  doctrine  laid  down  in 
the  above  case,  and  applying  the  principle 
there  stated  to  the  guaranty  executed  by  the 
Alabama    National    Bank    to    the    Manatee 
County  State  Bank,  it  clearly  appears  that 
the  condition  of  the  guaranty  was  not  com- 
piled with  in  the  three  certificates  In  con- 
troversy.   The  guaranty  was  conditional,  as 
well  as  special.    The  undertaking  of  the  Ala- 
bama Bank  was  to  pay  the  drafts,  If  Wil- 
liams &  Marks  did  not  provided  that  each 
bill  of  lading  should  be  accompanied  by  a 
certificate  "that  oranges   were  sound  when 
loaded  and  shipped  according  to  signed  con- 
tract between  McLean  &  Sims  and  Williams 
&   Marks."     The   certificates    accompanying 
the  bills  of  lading  of  the  three  cars  in  con- 
troversy were  not  in  compliance  with  the 
terms   of  the  contract  of  guaranty.    They 
failed  to  affirm  that  the  oranges  were  "shlp- 
Vei  according  to  the  signed  contract  between 
McLean  &  Sims  and  WilllamB  &  Marks," 
which  contract  set  forth   specifically  what 
proportion  of  dlfTerent  sizes  there  should  be 
in  each  car,  and  also  what  proportion  of  dif- 
ferent colors  there  should  be.    Thase  terms 
and  conditions  are  not  without  significance, 
and  to  hold  that  a  certificate  was  sufficient 
whldi  only  affirmed  that  the  oranges  were 
sound  and  merchantable  would  be  to  vary 
the   terms   of   the    guaranty   and    Impose   a 
liability  against  which  the  guarantor  guard- 
ed expressly  by  -  his  contract.    In  the  case 
before  us  by  the  agreed  statement  of  facts 
the  liability  of  the  defendant  In  this  suit 
was  made  to  depend  upon  the  liability  vel 
non  of  the  Alabama  Bank  to  the  Manatee 
Bank  on  the  guaranty  of  the  former  to  the 
tatter,  on  the  facts. 


pressed,  and  the  judgment  will  therefore  be 
affirmed. 
Affirmed. 

McCLELLAN,  O.  J.,  and  ANDEBSON  «nd 
DBNSON,  JJ.,  concur. 


0.  W.   ZIMMERMAN  MFO.  CO.   v.  PUGH 

et  al. 
(Supreme  Court  of  Alabama.    Jane  7,  1905.) 

1.  APFBAIr-RlOBT    10   APFKAL— FIMAI.ITT   OF 

Decbbe. 

A  decree  that  complainants  are  entitled  to 
be  let  in  to  redeem  tiom  mortgages  on  the 
ground  that  there  has  never  been  a  sale  under 
the  power  contained  in  the  mortgages  is  such 
a  final  decree  as  will  support  an  appeal,  al- 
though it  further  orders  a  reference  to  state  an 
account  of  what  is  due  and  directs  how  the  ac- 
count is  to  be  stated. 

2.  M0BTOAOE8  —  RsDuorrioii  —  EviDXMCE   of 

FOBECLOBUBX. 

Testimony  that  to  the  best  of  his  recol- 
lection witness  foreclosed  a  mortgage  in  the 
spring  of  a  certain  year,  unaccompanied  by  any 
oeacnption  of  the  steps  taken  to  foreclose, 
or  showing  that  the  directions  of  the  mortgage  in 
regard  to  advertisement  and  sale  were  complied 
with,  or  tliat  any  deed  to  the  purchaser  was 
executed,  was  insufficient  to  show  .that  the 
mortgage  was  foreclosed. 

Appeal  from  Chancery  Court,  Clarke  Coun- 
ty ;  John  M.  Wilson,  Chancellor. 

"Not  officially  reported." 

Suit  by  Martha  Pugh  and  others  against 
the  C.  W.  Zimmerman  Manufacturing  Com- 
pany. From  a  decree  in  favor  of  complain- 
ants, respondent  appeals.    Affirmed. 

J.  T.  Lackland,  for  appellant  Wm.  D. 
Dunn  and  Clayton  Fascue,  for  appellees. 

SIMPSON,  J.  The  bill  In  this  case  was 
filed  by  appellees  (complainants)  for  the 
purpose  of  having  canceled  two  mortgages  on 
certain  lands,  on  the  ground  that  the  debt  se- 
cured by  the  mortgages  had  been  fully  paid, 
but  alleges,  in  the  alternative,  that  if  the 
debt  tias  not  l>een  fully  paid,  complainants 
are  willing  to  pay  whatever  may  be  found 
due  upon  final  hearing.  The  prayer  is  that 
the  court  ascertain  whether  or  not  the  debt 
Is  fully  paid,  and,  if  not  then  the  balance 
due,  and  that  upon  the  payment  of  said  sum 
respondent  be  required  to  cancel  the  mort- 
gages. The  answer  denies  payment  and 
alleges  that  the  property  has  been  sold  under 
the  mortgages,  the  amount  of  sale  credited  on 
the  note,  and  that  there  is  an  amount  still 
due  thereon.  The  decree  states:  "I  am  of 
opinion  that  complainants  are  entitled  to  re- 
lief as  prayed,  there  never  having  been  a  sale 
under  the  power  of  a  foreclosure  of  the  mort- 
gages. It  is  therefore  ordered,  adjudged,  and 
decreed  that  complainants  are  entitled  to  be 
let  in  to  redeem" — and  then  goes  on  to  order  a 
reference  "to  Btate  an  account  of  wluit  is 


as  II  aeciares  tnat  mere  neTer  nas  oeen  a 
sale  under  tlie  power,  or  a  foreclosure  of  the 
mortgage,  and  that  com  plalnants  are  entitled 
to  redeem,  so  that  the  result  of  the  reference 
cannot  change  the  character  of  the  decree, 
but  can  affect  only  the  amount  to  be  paid  on 
redemption.  The  motion  to  strike  out  the 
assignments  of  error  and  dismiss  the  appeal 
Is  therefore  overruled. 

Without  going  Into  the  contradictions  In 
the  testimony,  the  only  testimony  In  the  case 
which  professed  to  show  that  there  was 
ever  a  sale  of  the  lands  under  the  mortgages 
described  In  the  original  bill  Is  that  of  W. 
N.  Molton,  who  states  that  according  to  the 
best  of  his  recollection  he  foreclosed  the  sec- 
ond mortgage  In  the  spring  of  1894.  He  does 
not  att^npt  to  describe  what  steps  he  took  to 
foreclose,  so  as  to  show  that  the  directions 
of  the  mortgage  in  regard  to  adyertlsement 
and  sale  were  compiled  with.  He  does  not 
produce  any  deed  made  under  said  sale  to 
the  supposed  purchaser,  bis  wife,  nor  any 
deed  from  her  to  Walter  Pngh.  Even  the 
mortgage  from  said  Walter  Pugh  to  Mrs. 
Molton,  which  Is  introduced,  does  not  show 
that  it  is  for  purchase  money.  We  hold  that 
this  evidence  Is  entirely  insufficient  to  show 
that  the  mortgage  was  ever  foreclosed,  and 
the  chancellor  did  not  commit  any  error  in 
decreeing  that  there  had  been  no  sale  under 
the  mortgage,  and  that  the  mortgagor  Is  en- 
titled to  redeem.  Taking  this  view  of  the 
case,  it  is  not  necessary  to  discuss  the  ex- 
ceptions to  testimony,  as  no  ruling  on  tlie 
same  would  affect  the  result 

The  decree  of  the  court  is  affirmed. 

McCLELIiAN,  C.  J.,  and  TYSON  and  AN- 
DERSON, JX,  concur. 


AMOS  V.  GARVIN. 
(Supreme  C!ourt  of  Alabama.    June.  6,  1905.) 

1.  Agbiculthbb— Cboppinq  Contr^ot— Cbop- 
peb's  Lien. 

Where  a  bale  of  cotton  in  controversy  waa 
raised  by  defendant  and  K.  nnder  a  cropper's 
contract  of  hire,  within  Code  1806,  i  2712,  pro- 
viding that  where  one  party  furnishes  the  land 
and  team  to  cultivate  it  and  the  other  furnishes 
the  labor,  with  stipulations  to  divide  the  crop, 
the  laborer  shall  have  a  lien  on  the  crop  for  the 
value  of  the  portion  thereof  to  which  he  is  en- 
titled, etc.,  defendant  bad  a  lien  on  such  cotton, 
of  the  same  force  and  effect  as  a  landlord's  lien, 
which  was  superior  to  that  of  a  mortgage  ex- 
ecuted by  K.  on  all  the  crops  grown  by  or  for 
him,  as  provided  by  sections  2703,  2712. 

2.  Same— Sale— Evidence. 

Where  defendant  had  a  first  Hen  on  certain 
cotton  grown  by  him  and  K.  under  a  cropping 
contract,  and  had  possession  of  such  cotton, 
evidence  that  K.  stated  to  defendant  that  plain- 
tiff, to  whom  K.  had  given  a  mortgage  on  the 
crop,  agreed  to  give  them  10  cents  a  pound  for 
the  cotton  delivered  at  the  gin,  and  that  defend- 
ant consented  to  such  arrangement,  was  insuffi- 


Ciounty;   F.  J.  Dean,  Judge. 

"Not  officially  reported." 

Action  by  B.  N.  Amos  against  Taney  Gar- 
vin. From  a  Judgment  in  favor  at  defend- 
ant, plaintiff  appeals.    Affirmed. 

J.  F.  Jones,  for  appellant  Stallwortb  & 
Burnett  and  James  A.  Stallwortb,  for  ap- 
pellee. 

TYSON,  J.  The  bale  of  cotton,  the  sab- 
ject-matter  of  controversy,  was  raised  by- 
defendant  and  one  Kennedy  under  a  contract 
of  hire.  Section  2712,  Code  1899;  Jor- 
dan V.  Llndsey,  132  Ala.  667,  31  South. 
484;  Farrow  v.  Wooley,  138  Ala.  267,  36 
South.  884.  The  legal  title  to  it  was  in  Ken- 
nedy, but  defendant  had  a  lien  upon  It  of 
the  same  force  and  effect  as  that  of  a  land- 
lord's lien,  which  is  made  by  the  statute 
superior  to  all  othee  liens.  Sectiona  2703, 
2712,  Code  1806.  His  lien,  therefore,  was 
paramount  to  that  acquired  by  plaintiff 
under  the  mortgage  executed  to  him  by  Ken- 
nedy upon  the  crops  grown  by  or  for  the  lat- 
ter. Defendant  having  a  lien  and  the  pos- 
session of  the  cotton,  his  title  was  superior 
to  plaintiff's,  unless  he  was  bound  by  the 
agreement  made  between  him  and  Kennedy 
to  sell  the  cotton  to  plaintiff. 

It  is  not  shown  that  plaintiff  bound  himself 
to  pay  defendant  for  the  cotton.  It  Is  true 
that  Kennedy  testifies  that  he  stated  to  de- 
fendant that  plaintiff  had  agreed  to  give 
them  10  cents  per  pound  for  it  delivered 
at  the  gin,  and  that  defendant  consented  to 
this.  But  the  declaration  of  Kennedy  did 
not  bind  the  plaintiff.  He  did  not,  nor  did 
any  other  witness,  testify  that  plaintiff  bad 
agreed  to  pay  for  the  cotton  at  10  cents  per 
pound,  or  at  any  other  fixed  price  when 
delivered.  In  short  it  Is  not  shown  that 
plaintiff  was  obligated  to  pay  defendant  for 
the  cotton.  It  therefore  never  l>ecame  his 
property  by  virtue  of  the  contract  between 
Kennedy  and  defendant,  nor  did  he  have  a 
title  to  it  as  against  defendant  under  bis 
mortgage. 

Affirmed. 

McCLBLLAN,  O.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


SELLERS  V.  SELLERS  et  aL 

(Supreme  Court  of  Alabama.    June  6,    19(K>.i 

Bills  and  Notes— Pleading — ^Variance. 

Where  a  bill  averred  that  defendant  got 
the  note  in  question  as  a  gift  from  his  father, 
plaintiff's  Intestate,  bat  the  proof  showed  that 
the  note  was  surrendered  b;  the  father  to  de- 
fendant in  consideration  of  a  new  contract 
entered  into  between  them,  the  variance  was 
fatal  to  any  relief  under  the  bilL 
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decree  in  favor  of  plaintiffs,  defendant  ap- 
peals.   Rerersed. 

Srnest  Ia  Bine  and  R.  B.  L.  Oope,  tor  ap> 
I>ellapt    J.  O.  Norman,  for  appelleea 

ANDERSON,  J.  The  bill  In  this  case  avers 
that  the  respondent  got  the  note  as  a  gift, 
and  the  averment  is  not  sm>ported  by  the 
proof.  On  the  other  hand.  It  appears  from  the 
evidence  that  the  surrender  of  the  note  by 
the  elder  Sellers  to  this  respondent  was  in 
consideration  of  a  new  contract,  entered  Into 
betweoi  ttiem  In  the  year  1807,  whereby  the 
respondent  was  to  put  In  certain  land,  In 
addition  to  that  fnmlshed  by  his  father.  As 
the  bill  avers  only  a  gift.  It  Is  needless  for  ns 
to  pass  upon  the  mental  condition  of  the  elder 
Sellers,  or  to  determine  whether  or  not  he 
was  overreached  by  the  son.  The  chancellor 
erred  in  granting  relief  under  the  bill,  and  a 
decree  Is  here  rendered  dismissing  the  bill, 
bat  without   prejudice. 

Reversed  and  rendered. 

McGLBLLAN,  a  J.,  and  TYSON  and  SIMP- 
SON, JJ.,  concur. 


WILLIS  V.  RICB  et  al. 
(Supreme  Court  of  Alabama.    June  30,  1905.) 
Limitation  or  Actions— Pucadiwo  —  Stat0- 

TOBT  EXCKFTION— SUFriCIKNCT  OF  ALLEOA- 
TIONS. 

An  allegation  that  defendant  at  the  time 
the  cause  of  action  accrued  and  ever  since  had 
been  a  nonresident  of  the  state,  and  then  re- 
sided and  ever  since  had  resided  in  the  state 
of  Tennessee,  was  sufficient  to  bring  the  case 
within  Code  1896,  {  2805,  providing  that,  when 
one  is  absent  from  the  state  during  the  period 
within  wtiieb  a  suit  might  liave  beea  brought 
against  him,  the  time  of  such  atwence  must  not 
be  computed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8S, 
Cent  Dig.  Limitation  of  Actions,  {  667.] 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Ohancellor. 

"Not  officially  reported." 

Suit  by  Kate  Rice  and  another  against 
Byrd  OL  Willis.  From  a  decree  overruling 
demnrrers  to  tlie  bill,  defendant  appeals.  Af- 
firmed. 

J.  Blocker  Thornton  and  Wm.  B.  Inge,  for 
aitpellsnt    Brwin  &  McAleer,  for  appellees 

DBNSON,  J.  The  bill  in  this  case  was 
flied  June  25,  1902,  to  compel  an  accounting 
and  settlement  by  appellant  as  guardian  of 
complainant  Upon  the  former  appeal  (37 
South.  607)  it  was  held  that  the  demurrer 
to  the  bill  raising  the  defense  of  the  statute 
of  limitations  should  iiave  been  sustained  as 
to  Mrs.  Kate  Rice,  one  of  the  complainants. 
The  other  demurrers  to  the  bill  it  was  held 


as  to  Mrs.  Rice.  The  demurrers  were  refiled 
to  the  bill  as  amended,  and  from  the  decree 
overmling  them  this  appeal  is  taken. 

Under  the  decision  of  this  cpurt  upon  the 
former  appeal,  to  which  we  adhere,  the  only 
question  now  presented  for  consideration  is 
whether  the  facts  averred  in  the  bill  as  now 
amended  relieve  it  from  the  bar  of  the  statute 
of  limitations  formerly  held  to  exist  It  Is 
averred  that  Byrd  C.  Willis,  the  guardian, 
removed  to  Virginia  several  years  prior  to 
1898,  and  that  he  has  since  resided  there; 
that  In  November,  1901,  complainant,  Mrs. 
Rice,  learned  for  the  first  time  that  her 
guardian  had  received  $900  as  the  Interest 
of  complainants  in  the  proceeds  of  certain 
lands  in  Choctaw  county;  and  that  up  to 
such  time  she  knew  nothing  of  the  existence 
of  such  interest  It  is  averred  that  Mrs. 
Rice  knew,  when  giving  the  receipt  December 
17,  1898  (acknowledging  a  full  settlement 
and  praying  a  discharge  of  the  guardian  by 
the  probate  court  of  Mobile),  that  the  guard- 
ian had  received  money  for  account  of  herself 
and  her  sister  from  the  estate  of  a  relative 
that  had  died,  but  that  she  knew  nothing  of 
the  amount,  nor  dates  of  the  same.  It  is 
further  averred  that  a  statement  rendered 
by  the  guardian,  inclosed  in  a  letter  to  Mrs. 
Rice,  of  date  March  14,  1901,  was  the  first 
Information  she  had  received  from  any  source 
tending' to  show  the  amount  received  by  her 
guardian,  and  that  she  was  not  advised  of  her 
rights  until  the  winter  of  1901,  after  she  came 
to  Alabama,  and  that  shortly  thereafter  she 
employed  counsel  to  obtain  a  statement  from 
her  guardian.  It  is  further  averred  that  Mrs. 
Rice  did  not  know  that  Willis  had  been  dis- 
charged as  her  guardian  by  the  probate  court 
of  Mobile  until  the  employment  of  counsel 
in  1902,  and  she  was  Informed  of  the  fact  by 
him. 

The  bill  as  amended  avers  that  Byrd  C 
Willis,  the  guardian,  removed  with  his  three 
sons  to  Virginia,  which  removal  was  several 
years  prior  to  1808,  and  that  be  has  ever 
since  resided  there.  "The  uniform  construc- 
tion of  the  statute  of  limitations  has  been 
that  it  is  only  personal  presence  within  the 
state,  subjecting  the  party  to  the  personal 
service  of  process,  which  will  put  in  opera- 
tion or  keep  the  statute  alive."  "Nonresi- 
dents of  the  state  have  been  subject  to  suit 
in  eqnlty  by  publication  for  a  long  period. 
It  has  never  been  supposed  that,  when  sued, 
they  could  invoke  the  bar  of  the  statute  of 
limitations,  as  if  they  were  and  had  been 
resident  citizens  of  the  state,  claiming  exemp- 
tion from  the  saving  of  the  statute  because 
of  residence  without  the  state."  Wright  v. 
Strauss,  73  Ala.  234;  Crocker  ▼.  Clements,  23 
Ala.  296;  Conner  v.  Smith,  88  Ala.  300,  7 
South.  160;  Condon  v.  Euger  &  (X>.,  113  Ala. 


statute  of  limitations.  In  the  case  of  Steven- 
son T.  Anderson,  the  averments  of  the  bill 
to  bring  the  case  within  the  saving  of  the 
statute  were  "that  the  defendant  Anderson 
was  at  the  tline  the  cause  of  action  accrued, 
and  ever  since  has  been,  a  nonresident  of  this 
state,  and  then  resided  and  ever  since  has 
resided  and  now  resides  in  the  state  of  Ten- 
nessee." It  was  said  by  the  court,  through 
the  present  Ohief  Justice,  with  respect  of  the 
sufficiency  of  the  averments,  that  "the  prima 
facie  presumption  of  law  is  that  he  has  been 
all  the  time  present  at  his  place  of  domicile, 
and  of  consequence  absent  from  the  state 
•ot  Alabama."  Stevenson  t.  Anderson,  87 
Ala.  228,  6  South.  28fi;  State  Bank  v.  Sea- 
well,  18  Ala.  61&  Upon  the  authority  of  the 
cases  above  cited  we  hold  that  the  averments 
-of  the  bill  are  now  sufficient  to  bring  the 
«ase  within  the  saving  of  the  statute.  CSode 
18S6,  i  2805.  It  follows  that  the  decree  of 
the  chancellor  overruling  the  demurrer  must 
he  affirmed. 
Affirmed. 

McCLELLAN,  0.  J.,  and  TYSON  and  DOW- 
VELlt,  JJ.,  concur. 


JORDAN  et  aL  t.  JORDAN  et  aL 
(Supreme  Court  of  Alabama.    June  80,  ISOB.) 

1.  Partition— PiiEADiKO. 

In  a  suit  for  partition,  a  plea  alleging  tliat 
the  lands  we're  sold  to  the  state  for  taxes  and 
that  the  respondent  asserted  claim  to.  them  and 
paid  to  the  state  a  certain  sum,  in  consideration 
of  which  he  received  from  the  State  Auditor 
a  deed  of  the  lands,  waa  insufficient,  since  it  did 
not  aver  that  the  respondent  became  the  owner 
of  the  land,  nor  such  a  possession  as  would  be 
adverse  to  his  co-tenants. 

2.  Adverse  PoasBssioR^PLEADiNa. 

In  a  suit  for  partition,  a  plea  alleging  that 
the  father  of  complainants  and  respondent  had 
notice  that  respondent  was  paying  money  to  the 
state  to  obtain  a  deed  from  the  state,  and  that 
he  set  up  adverse  possession  to  the  entire  in- 
terest in  said  land,  which  was  only  recognised 
by  hia  father,  is  insufficient,  as  it  neither  avers 
ouster  of  the  father  nor  that  his  own  possession 
was  exclusive. 

Appeal  from  Chancery  Court,  Pike  County; 
W.  L.  Parks,  Chancellor. 

"Not  ofBclally  reported." 

Action  by  W.  8.  Jordan  and  others  against 
N.  B.  Jordan  and  another.  From  a  decree 
in  favor  of  the  plaintiffs,  defendants  appeaL 
Affirmed. 

Bill  for  partition  or  division  among  Joint 
owners.  In  his  answer  one  of  the  defendants 
incorporated  the  following  pleas : 

"Further  answering  said  bill,  this  respond- 
ent pleads  thereto  and  says,  by  way  of  plea 
and  bar  to  the  recovery,  that  In  the  year 


sale  the  state  of  Alabama  became  the  pur- 
chaser thereof ;  that  in  the  year  188-5,  and 
after  this  respondent  set  up  and  asserted 
claim  to  said  lands,  this  respondent  paid  to 
the  state  of  Alabama  the  sum  of,  to-  wit. 
$64.88;  and  that  on,  to  wit,  the  23d  day  of 
October,  1885,  In  consideration  of  the  pay- 
ment of  said  sum,  this  respondent  received 
from  the  State  Auditor  of  Alabama  a  deed 
purporting  to  convey  to  this  respondent  the 
lands  described  in  this  bill  of  complaint 

"Respondent  further  alleges  that  at  the 
time  of  the  payment  by  this  respondent  as 
herein  alleged  he  bad  become  the  owner  by 
proper  conveyance  of  such  title,  risht,  or 
interest  which  Catherine  Jordan  bad  in  said 
lands,  if  she  had  any;  and  also  at  said  time 
of  payment  and  receipt  of  said  deed  from 
the  state  John  Jordan,  the  father  of  coitr 
plalnants  and  respondent,  had  notice  of  ttie 
fact  that  respondent  was  paying  said  money 
to  the  state  and  obtaining  a  deed  from  the 
state,  and  that  thereafter  this  respondent 
set  up  and  claimed  and  asserted  absolute  and 
adverse  possession  to  the  entire  interest 
In  said  land,  which  adverse  possesion  re- 
spondent has  had  to  the  present  time,  and 
the  said  John  Jordan  thereafter  recognized 
fully  the  complete  ownership  of  this  respond- 
ent in  said  lands,  and  neither  then  nor  afto*- 
wards  asserted  any  Intnest  therein,  nor 
offered  t»  reimburse  this  respondent  for  the 
amount  so  expended  by  him  in  obtaining 
said  deed  to  said  lands,  nor  any  part  of  said 
consideration,  notwithstanding  his  full  knowl- 
edge of  the  expenditure  and  the  claims  of 
this  resi>ondent  thereafter  that  said  lands 
belonged  to  this  respondent  Wherefore  this 
respondent  prays  the  Judgment  of  the  conrt 
on  this  plea." 

Foster,  Samford  &  Carroll,  for  appellants. 
Brannen  ft  Gardner,  for  appellees. 

ANDERSON,  J.  The  first  plea  was  In- 
sufficient, as  it  did  not  aver  how  the  re- 
spondent became  the  owner  of  the  land,  nor 
such  a  possession  as  would  be  adverse  to  his 
co-tenants.  Daniel's  Chancery  Prac.  673;  21 
Am.  ft  Bng.  Pi.  ft  Pr.  735. 

The  second  plea  avers  no  ouster  of  the 
father,  or  that  respondent's  possession  was 
exclusive,  and  was  for  these  reasons,  if  for  no 
other.  Insufficient  1  Cyc.  p.  1024.  If  facts 
exist  which  would  give  respondent  title  to 
the  land  by  adverse  possession  or  otherwise^ 
such  a  defense  would  be  available  under  an 
answer. 

The  decree  of  the  diancellor  is  affirmed. 

McCLELLAN,  C.  J.,  and  TZ80N  and 
SIMPSON,  JJ.,  concur. 
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1.  Appeal — DiBiaBSix — Cebiiftino    Rbcobd. 
When  a  cause  is  reached  In  its  regular  order 

mi  the  dockets  of  this  court  for  final  disposition, 
and  the  court  finds  that  the  transcript  of  rec- 
ord is  80  defectively  certified  as  to  amount 
to  no  certification  at  all,  the  cause  will  be 
dbmissed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {{  2698,  2789.] 

2.  Same — ^RBassTATEMENT. 

And  when  so  dismissed  the  same  will  not 
be  reinstated,  nor  leave  granted  to  supply  a 
properly  certified  transcript,  unless  it  be  shown 
that  the  failure  to  file  a  properly  certified 
transcript  of  the  record  prior  to  the  reaching 
of  the  cause  by  the  court  for  final  disposition 
was  due  to  some  good  cause  beyond  the  control 
of  counsel  representing  the  plaintiC!  in  error 
or  appellant.  Mere  inadvertence,  oversight,  or 
neglect  of  counsel  will  not  be  regarded  as  an 
excuse  for  such  failure. 

[Ed.  Note. — For  cases  in  point,  see  voL  8. 
Cent  Dig.  Appeal  and  Error,  |  8177.] 

Parkhill,  J.,  dissenting. 

(Syllabus  by  the  Conrt) 

Error  to  Circuit  Court,  Santa  Rosa  County; 
James  T.  Wills,  Judge. 

Action  by  E.  F.  Porter  against  D.  A.  E5wlng. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Dismissed. 

J.  J.  SuIIlTan,  for  plaintiff  In  error.  Hhm. 
F.  West,  for  defendant  In  error. 

PBR  CDRIABl  This  action  was  brought 
by  tbe  plaintiff  In  error  against  the  de- 
fendant In  error.  There  was  judgment  for 
tbe  defendant,  and  tbe  plaintiff  takes  writ  of 
error.  Cause  dismissed  on  account  of  de- 
fective certificate  to  transcript  of  record; 
tbe  certificate  failing  to  state  that  the  tran- 
■crlpt  contains  a  "correct  tranacript  of  the 
record  of  the  Judgment,"  and  also  that  it  con- 
tains "true  and  correct  copies  of  all  such 
papers  and  proceedings,"  etc. 

In  Banc 

PER  CURIAM.  This  cause  came  on  for 
bearing  upon  a  motion  by  tbe  plaintiff  in 
error  to  reinstate  the  case  upon  the  docket 
of  this  court  and  for  leave  to  file  a  properly 
certified  transcript  of  record  in  lieu  of  the 
defectively  certified  tranpcript  heretofore 
filed.  The  cause  being  heretofore  reached  by 
tbe  court  in  its  regular  order  on  the  docket 
for  final  disposition,  the  court  found  upon 
inspection  tlukt  there  were  two  fatal  and 
glaring  defects  in  the  certificate  to  the  tran- 
script, viz:  (1)  The  certificate  failed  to  certi- 
fy that  the  transcript  contained  a  correct 
tranacript  of  the  record  of  the  judgment  In 
the  cause,  and  (2)  it  failed  to  certify  that 
such  transcript  contained  correct  copies  of 
such  papers  and  proceedings  in  said  cause 
as  were  directed  to  be  Included  therein  by 
tbe  written  demands  of  the  said  parties.  For 
tbe  reason  that  a  transcript  of  record  so  de- 
8»SO.— 68 


upon  which  to  decide  it  Tbe  grounds  ad- 
vanced upon  this  motion  for  reinstatement 
show  nothing  but  inadvertence  and  laches  of 
counsel  in  not  seeing  to  it  that  his  record 
was  at  least  formally  certified  before  trans- 
mitting it  here  for  filing,  and  for  the  reasons 
stated  In  the  case  of  Akin  et  al.  v.  Morgan 
et  al.  (decided  here  in  October,  1905)  89 
South.  534,  the  motion  tor  reinstatement 
must  be  denied.  As  was  stated  in  that  case, 
as  long  ago  as  the  case  of  Orman  v.  Barnard, 
6  Fla.  528,  tills  court  has  asserted  it  to  be 
the  duty  of  counsel  for  plalntlffB  in  error 
to  see  that  the  transcripts  of  tbe  proceedings 
In  the  court  tielow  are  properly  made  up  and 
correctly  certified  by  the  clerk  of  the  trial 
court  before  being  filed  here.  This  rule  thus 
laid  down  so  early  in  the  history  of  this  court 
has  been  constantly  adhered  to  and  fre- 
quently reiterated  up  to  the  present  time. 
To  inspect  the  certificate  of  the  trial  court 
clerk  to  a  transcript  of  record  for  use  in  an 
appellate  court,  and  to  see  that  It  conforms 
to  the  formula  plainly  laid  down  in  the 
roles,  would  consume  but  a  minute  of  the 
time  of  the  busiest  lawyer,  and  there  is 
practically  no  excuse  that  will  absolve  coun- 
sel representing  parties  litigant  before  an 
appellate  court  from  devoting  at  least  that 
much  attention  to  their  causes  pending  be- 
fore the  court  of  last  resort  Neglects  of 
the  kind  present  In  this  case  may  be,  and 
frequently  are,  permitted  to  be  amended  be- 
fore the  cause  Is  reached  for  final  disposi- 
tion and  is  finally  disposed  of;  but  such 
application  comes  too  late  -after  the  cause  la 
reached,  and  is  finally  disposed  of.  Other 
litigants  before  the  court  have  rights  in  the 
matter,  and  it  would  be  an  injustice  to  them 
to  devote  the  time  of  the  court  to  which 
they  are  entitled  to  reinstatements  and  re- 
considerations of  cases  that  have  had  their 
full  day  in  court  Tbe  motion  to  reinstate 
Is  hereby  denied. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
COCKRELL,  HOCKER,  and  WHITFIELD, 
JJ.,  concur. 

PARKHILL,  J.,  dissents. 

.  PARKHILU  J.,  (dissenting).  This  case  was 
dismissed  because  of  the  defective  certifi- 
cate of  the  clerk  to  tbe  transcript  of  record, 
in  accordance  with  precedents  established  by 
this  conrt  long  before  I  came  here. 

Although  I  have  been  inclined  heretofore  to 
recognize  the  force  of  these  precedents,  this 
practice  of  dismissing  writs  of  error  in  this 
way  has  never  l>een  satisfactory  to  me,  and 
I  have  hoped  that  tbe  court  could  see  Its  way 
clear  to  adopt  a  different  practice.  This 
was  my  attitude  when  the  application  for 
reinstatement  was  denied  in  case  of  Akin  et 


tbe  procedure  which  ought  to  gOTem  me  now, 
and  which  I  think  should  be  adopted  by  this 
court 

My  opinion  Is  that  Instead  of  dlsmiflslnK 
the  writ  of  error  absolutely  because  of  a 
defective  certification  when  the  case  was 
taken  up  by  the  court  for  final  dlspoaitioa, 
the  better  practice  would  have  been  to  have 
made  an  order  that  the  submission  of  the 
case  be  set  aside,  and  that  the  plaintiff  in 
error  be  permitted  to  append  to  the  tran- 
script a  certificate  in  the  form  prescribed  by 
the  rules  serving  a  copy  up<m  defendant  in 
error  within  say  ten  days,  and  that  upon 
failure  to  comply  with  the  order  the  writ  of 
error  be  dismissed.  Bee  Martin  t.  Hudson, 
79  Cal.  612,  21  Paa  1136. 

As  was  said  by  the  Supreme  Court  of  the 
United  States  in  Idaho  &  Oregon  Land  Imp. 
Co.  T.  Bradbury,  132  U.  S.  BOO,  text  513,  10 
Sop.  Ct  177,  178,  33  L.  IDd.  438,  on  a  motion 
to  dlmnlSB  an  appeal,  "the  question  pre- 
sented Is  not  one  of  no  authentication,  but 
of  irregular  or  Imperfect  authentication,  not 
of  jurisdiction,  but  of  practice.  It  is,  there- 
fore, within  the  discretion  of  this  court  to 
allow  the  defect  to  be  supplied."  See,  also, 
Ray  ▼.  Trice  (Fla.)  37  South.  582. 

I  am  In  favor  of  allowing  the  plaintiff  In 
error  to  append  to  the  transcript  a  certlfl- 
cate  in  the  form  prescribed  by  the  rules,  as 
he  has  promptly  asked  leave  to  do.  The 
motion  of  the  plaintiff  In  error  should  be 
granted. 


MACFARLANE  et  al.  v.   HILLS. 

(Supreme  Court  of  Florida,  Division  B.    Nor. 
23,  1805.) 

1.  MOBTOAOE— FOBECLOSTJBK— PrOCEDUBX. 

In  a  proceeding  In  chancery  for  the  fore- 
closure of  a  mortgage,  where  several  parties 
are  named  as  defendants,  and  some  of  them  have 
not  been  served  with  process  and  have  not 
appeared,  and  the  case  was  not  dismissed  as  to 
them,  and  where  no  replication  has  been  filed  to 
the  answers  of  two  of  the  defendants,  the  chan- 
cellor commits  no  error  in  refusing  to  finally 
hear  the  case  on  the  motion  of  one  of  the  parties 
defendant ;  but  a  subsequent  order  referring  the 
case  to  a  master  to  take  testimony.  In  that  condi- 
tion of  the  pleadings,  is  erroneous. 

2.  EQTJITT— F/LltUBB  TO  Pbosecttte. 

The  practice  stated  where  the  complainant 
Deglects  or  refuses  to  take  proper  steps  to 
bring  the  cause  to  issue. 

[Ed.  Note. — For  cases  in  point,  seo  vol.  19, 
Cent  Dig.  Equity,  (  759.] 

3.  Save  —  Failube  to  Makz  Issues  —  Pbo- 

CEDURE. 

Rules  85  and  86  of  the  circnit  court  in 
suits  In  equity  do  not  control  the  procedure  in 
a  case  where  the  issues  are  not  made  up  as  to 
all  the  defendants  who  are  alleged  to  be  in- 
terested in  the  matters  which  are  litigated. 
(Syllabus  by  the  Court.) 


fendants  appeaL    Beversed. 

Solon  B.  Turman,  F.  M.  Slmonton,  and  Hae- 
farlane  &  McKay,  for  appellants.  CL  C. 
Whltaker,  for  appellee. 

.« 
HOCKER,  J.  Appellee  filed  a  bll  to  fore- 
close a  mortgage  In  the  circuit  court  ot  Hills- 
borough county  on  certain  real  estate  sit- 
uated in  said  county  on  the  20tb  of  November. 
1902.  J.  H.  Dorsey,  Emily  C.  Dorsey,  hia 
wife.  Flora  Lewin,  as  ezecutrts  of  the  will  at 
H.  K.  Lewin,  D.  S.  Macfarlane,  and  J.  J. 
Carsons  were  the  defendants  In  the  bllL  3. 
H.  Dorsey  and  Emily  C.  Dorsey  were  the  al- 
leged mortgagors,  and  the  other  defendants 
were  alleged  to  have  or  to  be  claiming  acme 
interest  In  the  mortgaged  premises,  the  i^e- 
cise  nature  of  which  was  unknown  to  the 
orator,  as  purchasers,  mortgagees.  Judgment 
creditors,  or  otherwise;  but  the  btll  alleges 
that  such  interests  accrued  since  and  are 
subordinate  to  the  mortgage  lien  of  the  orator. 
The  bill  contains  various  exhibits  as  parts 
of  It 

On  September  4,  1003,  D.  S.  Macfarlane 
filed  an  answer  to  the  bill,  setting  up  In  sub- 
stance that  the  mortgage  was  never  properly 
executed  or  recorded,  and  that  he  was  an  in- 
nocent purchaser  for  value  and  without  no- 
tice. A  certified  copy  of  the  record  of  the 
mortgage  Is  attached  as  part  of  the  answer, 
from  which  it  appears  that  the  acknowledg- 
ment of  J.  H.  Dorsey  was  not  put  in  the  rec- 
ord when  the  mortgage  was  spread  thereon. 

On  September  14,  1803,  J.  L.  Malrson,  wlio 
does  not  otherwise  ai^ear  to  be  a  party  to  the 
cause,  filed  a  plea  setting  up  In  substance  that 
he  was  a  purchaser  of  a  part  of  the  mort- 
gaged premises  for  value  and  without  notice: 

On  November  2,  1803,  J.  H.  Dorsey  and 
Emily  C.  Dorsey  filed  a  Joint  and  several  an- 
swer, denying  all  the  allegations  of  tbe  bilL 

On  October  5,  1903,  the  complainant  filed 
replications  to  the  answer  of  D.  S.  Macfar- 
lane and  to  the  plea  of  Malrson.  In  this  con- 
dition of  the  pleadings  D.  S.  Macfarlane,  <hi 
the  8th  of  January,  1004,  set  the  cause  down 
for  final  hearing  and  served  notice  of  the 
bearing  upon  C.  C.  Whltakw,  solicitor  for 
complainant 

On  April  11,  1904,  the  circuit  Judge  denied 
the  motion  for  final  hearing  because  the  plead- 
ings were  not  In  condition  for  a  final  bearing. 

On  the  9th  of  May,  1905,  D.  S.  Macfarlane 
and  J.  L.  Malrson  again  set  down  the  cause 
for  final  hearing  and  gave  notice  of  bearing 
to  solicitor  of  complainant 

On  the  31st  of  May,  1905,  the  drenlt  Judge 
made  the  following  order:  "As  the  court  will 
refer  this  cause  to  a  master  to  take  testimony, 
the  court  wll  decline  to  bear  tbe  cauae  od  bill 
and  answer." 
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dera  an  appeal  to  tnie  court  was  entered  Dy 
T>.  8.  Macfarlane  and  J.  h.  Malrson,  and  M. 
B.  Macfarlane,  assignee. 

It  Is  assigned  as  error  tbat  the  drcnlt  Judge 
erred  In  not  granting  a  decree  In  favor  of 
defendants  and  dismissing  the  bill,  and  also 
tbat  be  erred  in  appointing  a  master  to  take 
tbe  testimony. 

We  do  not  tblnk  tbe  chancellor  erred  In  re- 
fusing to  finally  bear  the  case  on  the  motion 
of  D.  S.  Macfarlane  and  J.  L.  Malrson. 
The  pleadings  were  not  in  condition  for  a 
final  hearing.  The  record  does  not  show  that 
Flora  Lewin,  as  ezecntriz,  or  J.  J.  Carsons, 
who  were  defendants  In  the  bill,  had  ever  l>een 
served  with  process,  or  had  appeared  to  or 
answered  the  bill;  nor  tbat  the  bill  was  dis- 
missed as  to  these  parties ;  nor  does  It  show 
that  any  replication  bad  been  filed  to  tbe 
answers  of  tbe  Dorseys.  It  does  not  show 
tbat  Malrson  was  a  party  defendant  in  the 
snlt 

In  Graham  v.  Elmore,  Har.  (Mich.)  26B, 
It  is  held  that  although  a  cause  may  be  in 
readiness  for  a  bearing  against  one  defendant, 
where  there  are  other  defendants  as  to  whom 
the  cause  is  not  in  readiness,  tbe  defendant 
who  has  appeared  and  answered  cannot  notice 
the  cause  for  a  hearing,  but  must  move  to  dis- 
miss the  bill  for  want  of  prosecution.  The 
same  doctrine  is  laid  down  in  Vermilyea  v. 
Odell,  4  Paige's  Ch.  121;  6  Ency.  PI.  &  Pr. 
904,  90S.  The  reason  of  this  rule  is  obvious. 
If  there  be  more  than  one  defendant,  tbe  court 
ought  not  to  be  asked  to  make  as  many  final 
decrees  In  a  cause  as  there  are  defend- 
ants', but  usually  one  final  decree  should  dis- 
pose of  tbe  rights  of  all  tbe  parties.  If  the 
complainant  neglects  or  refuses  to  bring 
all  the  defendants  into  the  court  upon  proper 
issues,  the  propor  remedy  of  a  defendant  who 
has  answered  is  to  move  to  dismiss  the  bill  for 
want  of  prosecution.  If  there  has  been  Inex- 
cusable neglect,  the  bill  should  be  dismissed, 
or  terms  Imposed  on  complainant,  and  in  de- 
fault of  compliance  the  bill  should  stand  dis- 
missed as  to  the  moving  defendant  or  defend- 
ants. Rules  86  and  86  of  tbe  rules  of  the  cir- 
cuit court  in  suits  in  equity  have  no  controlling 
application  to  a  case  where  the  Issues  are  not 
made  up  as  to  all  the  defendants  who  are 
alleged  to  be  Interested  In  the  matters  which 
are  litigated.    10  Ency.  PI.  &  Pr.  10. 

It  follows  from  what  has  been  said  that 
the  Judge  erred  in  referring  the  case  to  a 
master  to  take  testimony  when  the  issues 
were  not  made  up,  and  the  said  order  is  here- 
by reversed,  and  the  cause  remanded  for 
further  proceedings. 

TAYLOR  and  PARKHILL,  33.,  concur. 

SHACKLEFORD,  G  J.,  and  COCKRELIj 
and  WHITFIELD,  JJ.,  concur  in  tbe  opinion. 


iO,     ±WO.) 

1.  MOBTOAGES— FOBECLOSUBB— SAIJE— Stm    TO 

Bet  Aside— Pabties. 

Where  real  estate  haa  l>een  sold  by  a 
master  under  and  in  pursuance  of  a  decree  in 
chancery,  and  an  order  made  confirming  the  sole 
and  granting  a  writ  of  assistance  to  put  the 
purcliaser  in  possession,  a  party  who  purchased 
the  property  at  the  sale,  and  who  has  paid  the 
amount  of  his  bid  and  baa  been  put  in  posses- 
sion, is  a  necessary  party  to  a  proceeding  insti- 
tuted to  set  aside  tbe  sale  or  vacate  tbe  order  of 
confirmation,  and  orders  vacating  such  sale  and 
Betting  aside  the  confirmation  made  without 
notice  of  such  proceedings  to  such  a  purcliaser 
are  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Cent  Dig.  Mortgages,  {  1543.] 

2.  Same— Unfaibness— Advebtisihg— Ihad- 

BQUATE  PBICE. 

MHtere,  in  a  timely  application  to  a  court 
of  equity  to  set  aaide  a  sale  of  real  estate,  made 
by  its  master  in  a  chancery  cause,  it  is  shown 
that  the  property  sold  is  located  in  the  city  of 
Tampa,  where  several  newspapers  are  publisned, 
and  the  notice  of  sale  is  published  by  the  master 
making  the  sale  in  a  newspaper  published  in 
the  town  of  Plant  City,  20  miles  distant  from 
Tampa,  and  it  is  alleged  that  the  newspaper 
in  which  the  advertisement  was  published  had 
a  small  circulation  in  tbe  ci<7  of  Tampa,  and 
tliat  the  advertisement  was  thus  published  in 
order  that  neither  the  defendants  intereated  in 
the  property  nor  tbe  public  should  have  notice 
of  the  sale,  and  that  the  property  mieht  be 
sold  for  less  than  its  value,  tbat  the  price  bid 
for  the  property  and  for  which  it  was  sold 
was  greatly  inadequate,  and  these  facts  are  not 
contradicted,  there  is  such  an  element  of  un- 
fairness in  the  method  of  advertisine  and  sell- 
ing the  property  as,  coupled  with  the  Inadequate 
price,  requires  that  the  sale  should  be  set  aside. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Hillsborough 
County ;  J.  B.  Wall,  Judge. 

Petition  by  M.  B.  Macfarlane  against  D.  8. 
Macfarlane  and  others  for  a  confirmation  of 
the  sale  in  foreclosure  and  for  a  writ  of  as- 
sistance. From  an  order  confirming  the  sale, 
petitioner  appeals.  Reversed  and  order  of 
accounting. 

A  branch  of  tbls  case  was  before  this  court 
at  tbe  January  term  of  this  year,  and  our 
decision  is  reported  in  88  Sontb.  512.  From 
tbe  facts  therein  stated,  and  also  stated  in 
the  record  now  before  us,  M.  B.  Macfarlane, 
on  the  6tb  of  June,  1904.  became  tbe  pur- 
chaser of  certain  real  estate  In  the  city  of 
Tampa,  sold  under  a  final  decree  in  favor  of 
cross-complainant  D.  S.  Macfarlane  in  tbe 
foreclosure  suit  of  B.  J.  Hills  v.  J.  H.  Dorsey, 
et  al.,  brought  in  the  circuit  court  of  Hills- 
borough county,  wblcb  decree  is  dated  the 
13th  of  April,  1904.  On  tbe  motion  of  tbe 
Dorseys  this  decree  was  set  aside  by  tbe 
chancellor  on  tbe  20th  of  July,  1904,  and  after 
tbe  sale  to  M.  B.  Macfarlane.  An  appeal 
without  a  supersedeas  was  taken  by  D.  S. 
Macfarlane  from  tbe  order  setting  aside  said 
decree,  and  this  court  reversed  the  said  or- 


XI,  i.wt%  aei  rorui  lue  uonc-e  ui  iiie  Buie,  wiui 
proof  of  publication  in  tlie  Plant  City  C!oari- 
er,  a  weekly  newspaper  publlslied  in  Hills' 
borough  county,  and  that  at  the  consequent 
Bale  of  the  property  so  advertised  M.  B.  Mac- 
farlane  was  the  highest  and  beet  bidder 
therefor  at  the  bid  of  $100,  which  had  been 
paid. 

On  December  80,  1004,  M.  B.  Macfarlane, 
the  purchaser,  filed  a  petition  in  said  cause 
asking  for  a  confirmation  of  the  sale,  and  for 
a  writ  of  assistance  to  put  lilm  In  possession 
of  the  premises.  On  January  4,  1905,  D.  S. 
Macfarlane  filed  an  answer  to  said  petition 
admitting  the  regularity  of  tlie  sale,  that 
M.  B.  Macfarlane  was  the  highest  and  best 
bidder  for  the  premises  sold,  that  he  was  a 
purchaser  for  value,  that  the  sale  was  for 
cash,  that  the  amount  bad  been  received,  that 
the  master's  report  was  true  in  every  respect, 
that  it  was  filed  on  the  17th  of  June,  1904, 
and  no  exceptions  were  filed  or  taken  thereto 
by  either  complainants  or  defendants,  that 
the  sale  was  regularly  conducted  and  bona 
fide,  and  admitting  all  the  allegations  of  the 
petition. 

On  the  8th  of  May,  1905,  the  Dorseys  filed 
an  answer  to  the  petition  of  M.  B.  Macfar- 
lane in  the  following  words: 

"Now  comes  J.  H.  Dorsey  and  Emily  O. 
Dorsey,  his  wife,  and  for  further  answer  to 
the  petition  of  M.  B.  Macfarlane  filed  in  this 
cause  on  December  30,  1904,  asking  for  an 
order  of  this  court  to  confirm  the  sale  of  the 
property  in  said  petition  described,  made  by 
one  H.  R.  Williams,  master  in  chancery,  on  the 
first  Monday  in  June,  A.  D.  1904,  say:  That 
the  said  sale  ought  not  to  be  confirmed  for 
the  following  reasons,  to  wit :  That  these  de- 
fendants, J.  H.  Dorsey  and  Bmily  C.  Dorsey, 
his  wife,  were  at  the  time  of  the  said  sale, 
and  the  advertisement  of  the  same,  the  own- 
ers and  in  possession  of  the  property  in  said 
petition  described,  but  that  they  were  tempo- 
rarily absent  from  the  city  of  Tampa,  and 
had  no  knowledge  of  said  sale,  or  that  their 
property  was  advertised  for  sale.  That  said 
advertisement  of  said  sale  was  not  published 
in  any  of  the  papers,  either  daily  or  weekly, 
which  are  published  in  the  city  of  Tampa, 
and  that  said  property  is  situated  in  the  city 
of  Tampa,  but  that  the  said  advertisement  of 
said  sale  was  published  in  the  Plant  City 
Courier,  a  weekly  newspaper  published  in 
Hillsborough  county,  but  these  defendants 
say  that  it  was  published  more  than  twenty 
miles  away  from  the  city  of  Tampa  in  the 
village  of  Plant  City,  and  that  the  said  news- 
paper had  a  very  small  circulation,  if  any, 
in  the  city  of  Tampa,  where  the  property 
was  situated. 

"These  defendants  further  say  that  the 
property  so  advertised  in  the  Plant  City 
Courier  was  of  great  value,  to  wit,  about  the 
value  of  fourteen  thousand  dollars,  and  that 
It  was  sold  for  the  sum  of  one  hundred  dol- 


unui  long  alter  ine  saia  saie,  to  wit,  on  or 
about  Decemlier,  1904,  that  said  property  bad 
been  advertised  and  sold;  that  these  defend- 
ants further  say  that  said  advertisement  was 
not  a  proper  notice  of  a  Judicial  sale,  and 
was  published  in  the  Plant  City  Courier  in 
order  that  neither  of  these  defendants  &<»: 
the  public  should  have  notice  of  said  sale, 
and  for  the  purpose  of  permitting  the  com- 
plainant, D.  S.  Macfarlane,  or  bis  attorney  or 
agents,  to  bid  in  the  property  at  much  less 
than  Its  value  and  get  title  thereto,  and  that 
the  said  sale  is  a  fraud  upon  the  conrt  and 
upon  the  rights  of  these  defendants,  and  that 
the  price  obtained  for  said  property  was  in- 
adequate and  insufficient,  and  not  such  a 
price  as  would  have  been  obtained  had  tlie 
property  beeh  properly  advertised  In  the  city 
of  Tampa,  in  which  city  the  property  Is  locat- 
ed, and  in  which  city  thH-e  are  published  three 
dally  newspapers  of  large  circulation.  And 
therefore  these  defendants  say  that  the  peti- 
tion of  M.  B.  Macfarlane  for  the  confirmation 
of  said  sale  should  be  denied,  and  that  said 
sale  should  be  set  aside  as  illegal  and 
fraudulent" 

The  answer  was  sworn  to  by  J.  H.  Dorsey. 

On  the  hearing  of  the  petition  on  the  17th  of 
May,  1905,  affidavits  of  several  real  estate 
expats  were  filed  as  to  the  value  of  the  prop- 
er^, placing  it  at  $7,600  and  upwards,  and 
the  chancellor  made  the  following  order  of 
confirmation:  "The  foregoing  petition  and 
the  answer  thereto  being  duly  considered  by 
the  court,  together  with  the  affidavits  sub- 
mitted to  the  court  as  to  the  value  of  the 
property,  and  it  being  considered  by  the  bourt 
that  no  valid  or  sufficient  cause  has  been 
shown  why  the  sale  should  not  be  confirmed. 
It  Is  therefore  ordered  and  decided  that  the 
prayer  of  the  petition  be  granted,  the  sale 
confirmed,  and  a  writ  of  assistance  awarded 
to  put  the  purchaser,  M.  B.  Macfarlane  in 
possession  of  the  property.  Done  and  order- 
ed this  17th  day  of  May,  A.  D.  1905.  J.  K 
Wall,  Judge." 

On  the  same  day  the  foregoing  decree  was 
made  a  writ  of  assistance  was  issued,  tbougb 
It  does  not  appear  that  any  previous  demand 
for  the  possession  of  the  premises  had  bees 
made  and  refused.  The  writ  of  assistance 
was  executed  on  the  same  day  It  was  Issued, 
and  M.  B  Macfarlane  put  in  possession  of  the 
property  which  he  had  purchased. 

On  the  19th  of  May,  1905,  the  Dorseys  filed 
motions  to  vacate  the  order  confirming  the 
sale  and  granting  the  writ  of  assistance.  On 
the  same  day,  and  without  notice  to  M.  B. 
Macfarlane,  the  chancellor  denied  these 
motions. 

On  the  20th  of  Ifay,  1905,  the  Dorseys  ffied 
a  petition  to  vacate  and  set  aside  the  sale 
made  by  the  master  on  the  19th  of  May,  1901,        ' 
ofTering  to  redeem  the  property  and  to  pa; 
the  debt  due  D.  S.  Macfarlane,  with  Interest 
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following  order:  "Upon  consideration  of  the 
foregoing  petition  it  Is  ordered  that  upon 
the  payment  to  D.  S.  Macfarlane,  or,  in  case 
he  should  refuse  to  receive  it,  on  the  payment 
Into  the  registry  of  the  court,  of  the  full 
amount  of  the  decree  In  the  case  of  B.  S. 
Mnefarlane  t.  Jesse  H.  Doraey  and  Emily  C. 
Dorsey,  with  the  accrued  Interest  and  coats, 
Including  the  cost  of  sale,  within  ten  days 
from  date,  the  order  of  the  court  confirming 
the  sale  and  awarding  a  writ  of  assistance  be 
vacated,  and  the  possession  of  said  property 
awarded  to  the  defendants,  Jesse  H.  Dorsey 
and  Emily  G.  Dorsey.  May  20,  1906.  J.  B. 
Wall,  Judge." 

On  the  25th  of  May,  1906,  the  Dorseys 
filed  another  petition,  setting  up,  among 
other  things,  that  D.  S.  Macfarlane  and  M.  B. 
Macfarlane  were  out  of  the  state  of  Florida ; 
that  Solon  B.  Turman,  solicitor  of  D.  S.  Mac- 
farlane would  accept  the  amount  due  him, 
but  that  he  (Turman)  bad  no  authority  to 
represent  M.  B.  Matfarlane,  nor  had  any 
otber  person,  so  far  as  petitioners  were  In- 
formed; that  the  former  order  be  modified, 
■o  that  petitioners  might  bring  the  money 
Into  court  to  satisfy  the  decree  of  D.  S.  Mac- 
farlane, and  that  thereupon  the  sale  by  the 
master  be  vacated,  and  D.  S.  Macfarlane  or 
bis  solicitor  to  take  said  money  out  of  the 
registry  only  when  they  shall  have  dellv^ed 
possession  of  the  property  to  petitioners,  to- 
gether wltb  a  quitclaim  deed  from  the  pur- 
chaser, M.  B.  Macfarlane,  or.  In  the  event 
that  M.  B.  Macfarlane  should  Insist  on  his 
rights  as  a  purchaser,  that  the  money  remain 
in  the  registry  of  the  court  until  after  ad- 
judication of  the  rights  of  the  parties.  With- 
out notice  to  M.  B.  Macfarlane,  or  any  other 
party,  so  far  as  the  record  shows,  on  the  25th 
of  May,  1906,  the  chancellor  made  the  follow- 
ing order  on  hearing  said  petition:  "The 
prayer  iyt  the  foregoing  petition  Is  hereby 
granted,  and  it  Is  ordered  that  J.  H.  Dorsey 
do  pay  Into  the  registry  of  the  court  the  full 
amount  of  the  decree  of  D.  S.  Macfarlane 
against  J.  H.  Dorsey  et  uxor,  with  Interest 
and  costs ;  that  upon  the  delivery  to  the  said 
3.  H.  Dorsey  and  Emily  C.  Dorsey  of  the 
premises  In  question,  free  and  clear  of  the 
Incumbrance  of  the  decree  and  sale  thereof 
to  M.  B.  Macfarlane,  then  the  said  D.  S.  Mac- 
farlane, or  his  solicitor,  be  authorised  to 
withdraw  said  money  from  the  registry  of 
the  court  and  satisfy  said  decree.  It  Is 
further  ordered  that,  should  the  said  M.  B. 
Macfarlane  refuse  to  deliver  up  said  premi- 
ses to  J.  H.  and  Emily  C.  Dorsey  free  and 
clear  of  the  incumbrance  of  the  sale  and  the 
master's  deed,  then  the  petitioners  be  author- 
ized to  withdraw  said  money  from  the  regis- 
try of  the  court  pending  the  further  order  or 
decree  of  the  court  herein.  Done  and  or- 
dered this  25th  day  of  May,  A.  D.  19(KSb  J. 
B.  Wall.  Judge." 


B.  Macfarlane  appealed  from  the  order  of  the 
20th  May,  1905,  vacating  the  previous  order 
conflrining  the  sale,  and  also  fi-om  the  or- 
der of  the  25th  May,  1905,  and  assigns  as 
error  here  that  the  chancellor  erred  In  each 
of  said  orders,  and,  amongst  others,  makes 
the  contention  that  they  are  erroneous  be- 
'canse  he  had  no  notice  that  such  orders  would 
be  applied  for.  The  record  sustains  the  con- 
tention. It  does  not  appear  that  he  was 
given  any  notice.  Be  was  the  purchaser  at 
the  sale,  and  had  paid  to  the  master  the 
amount  of  his  bid,  and  the  sale  had  been  con- 
firmed by  the  court  He  was  a  necessary 
party  to  any  proceeding  instituted  to  set 
aside  or  vacate  the  order  of  confirmation. 
17  A.  &  E.  En.  Law  (2d  Bd.)  996,  and  author- 
ity cited  in  note  S-  The  orders  from  which 
he  appealed  are  therefore  erroneous. 

The  aK)elleeB  also  assign  as  errors  in  sob- 
stance:  (1)  That  the  court  had  no  Juris- 
diction to  render  the  decree  confirming  the 
■ale  and  Issuing  a  writ  of  assistance  on  the 
17th  May,  1905 ;  and  (2)  that  the  court  erred 
In  rendering  said  decree^  and  also  others  not 
necessary  to  be  considered. 

The  petition  of  M.  B.  Macfarlane  for  a  con- 
firmation of  the  sale  and  a  writ  of  assistance 
was  brought  In  by  blm  for  a  hearing  on  the 
17th  May,  1905.  His  petition  was  resisted 
by  the  Dorseys,  who  filed  a  sworn  answer 
thereto;  also  certain  affidavits  tending  to 
show  that  the  property  had  been  sold  at  very 
much  less  than  Its  value.  The  answer  of 
the  Dorseys  attached  the  bona  fides  of  the 
sale  on  several  grounds,  among  them  that 
the  advertisement  of  the  property  was  not 
made  In  any  one  of  the  several  Awspapers 
published  In  the  city  of  Tampa,  where  the 
property  Is  located,  but  In  a  weekly  news- 
paper published  In  the  town  of  Plant  City, 
20  miles  distant  from  Tampa,  and  having 
a  small  circulation  In  Tampa;  that  this 
property  was  of  great  value,  to  wit,  $14,000, 
and  sold  for  $100;  that  they  never  saw  the 
advertisement,  and  did  not  know  of  the  sale 
until  about  December,  1904 ;  that  this  publica- 
tion was  made  in  the  Plant  City  paper  in  or- 
der that  neither  the  Dorseys  nor  the  public 
should  have  notice  of  the  sale,  and  for  the 
purpose  of  permitting  D.  S.  Macfarlane  or 
his  agents  to  bid  on  the  property  nt  lesis  tli.-in 
Its  value ;  that  the  price  was  inadequate  and 
insufficient,  and  is  not  such  a  price  as  the 
property  would  have  brought  If  it  had  been 
advertised  In  a  Tampa  paper,  in  which  city 
there  were  three  daily  papers  of  large  cir- 
culation. Several  affidavits  were  filed  by  the 
Dorseys,  tending  to  show  that  the  property 
at  the  time  of  the  sale  was  worth  $7,000  or 
$8,000.  M.  B.  Macfarlane  did  not  meet  this 
attack  by  any  denial  of  the  statement  made 
In  either  the  answer  of  the  Dorseys  or  the  af- 
fidavits, und«r  which  the  petition  for  cpn- 


gage  on  me  propeny  mTOivea  lor  over  ^ouu, 
filed  by  tbe  orlglaal  complainant.  Hills,  was 
still  pending.  Bnt  the  record  also  showed 
that  D.  S.  Macfarlane,  In  his  answer  to  said 
bill,  was  claiming  that  this  mortgage  had 
never  been  properly  recorded,  and  that  he 
was  an  innocent  purchaser  or  judgment  cred- 
itor, without  'actual  notice  of  the  mortgage. 
This  defense  bad  not  been  heard  or  disposed 
of.  These  were  the  circumstances  when  the 
petition  for  confirmation  was  presented  and 
acted  on. 

In  the  case  of  Lawyers'  Oo-operatire  Pub. 
Co.  T.  Bennett  et  al.,  34  Fla.  802,  16  South. 
185,  this  court  laid  down  the  generally  ac- 
cepted doctrine  that  mere  Inadequacy  of 
price  alone  is  not  sufficient  to  set  aside  a 
Judicial  sale;  but,  when  such  inadequacy  is 
connected  with  or  shown  to  result  ftom  any 
mistake,  accident,  surprise,  misconduct,  fraud, 
or  irregularity,  the  sale  will  generally  be 
set  aside.  In  that  case  a  bill  was  filed  to 
set  aside  a  sale  made  under  an  execution 
which  issued  on  a  Judgment  at  law.  In  the 
case  at  bar  tlie  sale  was  made  in  a  chancery 
cause,  where,  in  a  certain  sense,  the  sale  is 
made  through  its  agent  or  agents  by  the 
court  itself,  which  has  the  power  to  pre- 
scribe the  time,  manner,  and  conditions  of 
the  sale,  when  these  matters  are  not  con- 
trolled by  statute.  It  Is  said  by  some  courts 
that  a  sale  by  the  sheriff  under  a  common-law 
execution  is  a  ministerial  act,  but  a  sale  in 
a  chancery  cause  is  a  Judicial  one,  usually 
not  complete  until  the  sale  has  been  con- 
firmed. Borer  on  Judicial  Sales,  {|  7-46, 
inclusive  See  McOregor  v.  Keiinm  (decided 
at  this  t»m)  39  South.  097.  There  is  iio 
question  but'  it  Is  the  right  and  duty  of 
the  chancery  courts  to  exercise  a  supervision 
of  their  process  and  to  protect  parties  from 
all  fraud,  xmfalrness,  and  Imposition  in  their 
execution.  Borer  on  Judicial  Sales,  K  894- 
398.  In  tbe  case  of  Schroeder  v.  Young, 
161  n.  S.  334,  16  Sup.  Ct  512,  40  L.  Ed. 
721,  the  Supreme  Court  of  the  United  States 
announce  the  rule  that,  while  mere  inade- 
quacy of  price  has  rarely  been  held  suf- 
ficient In  itself  to  Justify  setting  aside  a 
Judicial  sale  of  property,  courts  are  not  slow 
to  seize  upon  other  circumstances  Impeach- 
ing the  fairness  of  the  transaction  as  a 
cause  for  vacating  it,  especially  If  the  ln> 
adequacy  be  so  gross  as  to  shock  tbe  con- 
science. The  court  in  its  opinion  repeats 
the  views  of  Justice  Bradley  In  another  case 
(Graffam  v.  Burgess,  117  L'.  S.  180.  6 
Sup.  Ct  686,  29  li.  Bd.  839)  that  it  is  not 
conclusive  that  the  proceedings  were  regular 
and  according  to  the  forms  of  law. 

Applying  these  principles  to  the  case  at 
bar,  we  are  of  opinion  that  the  order  confirm- 
ing the  sale  and  granting  the  writ  of  assist- 
ance made  on  tbe  17th  May,  1905,  was  er- 


tnat  It  had  little  or  no  circulation  in  Tampa ; 
and  that  this  notice  was  thus  published  to 
prevent  a  fair  sale  of  the  property.  More- 
over, it  appears  that  D.  S.  Macfarlane,  wlio 
is  a  brother  of  M  B.  Macfarlane,  is  perfect- 
ly willing  to  let  this  sale  stand,  though  by  it 
he  apparently  realizes  nothing  on  a '  large 
Judgment,  which  up  to  this  time  he  had  been 
very  industrious  to  enforce.  Granting  tliat 
M.  B.  Macfarlane  may  eventually  have  to  pay 
the  Hills  mortgage,  be  would  still  get  tbe 
property  for  less  than  half  its  estimated 
value.  If  he  does  not  have  to  pay  the  Hills 
mortgage,  he  will  get  property  worth  $7,500 
or  $8,000  at  tbe  time  of  the  sale  for  $10a  We 
are  of  opinion,  without  meaning  to  reflect  up- 
on the  Integrity  of  any  of  the  parties,  that 
there  was  an  element  of  unfairness  in  tlie 
method  of  advertising  and  selling  the  prop- 
erty, which,  coupled  with  the  inadequate 
price,  demands  tliat  tbe  order  confirming  the 
sale  and  ordering  the  writ  of  assistance,  dat- 
ed the  17th  May,  1906,  be  reversed.  Inas- 
much as  appellant,  M.  B.  Macfarlane,  as  ap- 
pears from  the  record,  has  been  put  Into  pos- 
session of  the  property,  and  has  presumably 
been  receiving  the  rents  and  profits.  It  is 
ordered,  adjudged,  and  decreed  that  the 
chancellor  direct  an  accounting  with  tlie  said 
M.  B.  Macfarlane;  that  upon  such  account- 
ing be  be  allowed  as  a  credit  the  sum  of 
$100,  which  amount  he  paid  for  the  property 
at  the  sale,  and  also  taxes  paid  or  any  moneys 
paid  for  necessary  repairs  and  expenses ;  that 
he  be  charged  with  the  rents  and  profits 
during  the  time  be  has  been  In  possession, 
and,  if  there  be  any  balance  due  from  him, 
that  be  be  required  to  pay  the  same  into  the 
registry  of  the  court,  subject  to  Its  ord^; 
and,  further,  that  possession  of  the  property 
be  restored  to  the  owner,  where  It  most  re- 
main until  ousted  by  proper  proceedings. 

Tbe  costs  of  this  appeal  will  be  taxed  equal- 
ly between  tbe  appellant  and  the  cross-appel- 
lants, or  appellees. 

TATLOB  and  PARKHILIi,  JJ.,  concor. 

SCHACEIiEFORD,  C.  J.,  and  COCKSELL 
and  WHITFIELD,  JJ.,  concur  in  tlie  opinion. 


ai5  La.) 

No.  15,895. 

STATE    ex   rel..  STEWART,   Dfafc  Atty,   ▼. 

RBID. 
(Supreme  Court  of  Louisiana.    Dec.  4,  1905.) 

Judge— Recusation— ViNUB— Recused    Cas- 
es—Time FOB  Tbahsfeb. 

The  date  fixed  by  the  fifth  section  of  Act 
No.  40,  p.  39,  of  1880,  for  the  transfer  of  re- 
cused cases  to  another  district  for  the  trial,  is 
nine  months  from  the  order  of  recusation,  not 
nine  months  from  the  date  of  the  order  referring 
the  question  of  "recusation  vel  non"  to  another 
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Application  by  0x9  state,  on  the  relation 
of  Morris  R.  Stewart  acting  district  attor- 
ney, for  writ  of  mandamus  to  David  J.  Held. 
Application  dismissed. 

See  88  Sonth.  968. 

B.  Howard  McCaleb,  for  relator.  Re- 
spondent Judge,  pro  se.  Cllne  ft  Cllne, 
Charles  Arthur  McCoy,  and  Clegg  ft  Qulntero, 
for  respondent  Held. 

mCHOIiliS,  X  Relator  avers  that  the 
above-entitled  suit  was  one  Instituted  to  have 
the  defendant  declared  Ineligible  to  hold  the 
ofllce  of  sheriff  of  the  parish  of  Calcasieu. 

That  on  the  16th  of  February,  1905,  de- 
fendant filed  a  petition  to  recuse  E.  D.  Mil- 
ler, Judge  of  said  court,  and  on  the  14th  of 
February,  the  court  referred  said  motion  to 
recuse  to  J.  B.  Lee,  judge  of  the  Twelfth 
district  court;  he  being  designated  to  try  said 
motion. 

That  relator  had  vainly  endeavored  to  have 
said  motion  tried  and  determined  by  said 
judge.  That  in  June  be  had  applied  for  a  man- 
damus to  compel  said  Judge  to  set  down  the 
motion  for  trial;  but  for  reasons  assigned  the 
Supreme  Court  refused  to  order  the  manda- 
mus, and  recalled  the  rule  nisi,  and  dismiss- 
ed relator's  application.  That  said  Judge  still 
neglected,  delaiyed,  and  refused  to  try  the 
motion,  when  relator  on  the  14th  of  Novem- 
ber, 1905,  suggesting  that  section  5  of  Act  No. 
40,  p.  89,  of  1880,  provided 

"That  whenever  any  recused  case  for  the  trial 
of  which  a  district  Judae  has  been  appointed 
as  provided  in  sections  2  and  8  of  this  act  has 
not  been  tried  in  nine  months  from  the  date  of 
the  recusation,  it  shall  be  the  duty  of  the 
district  jud^e  to  order  the  transfer  of  such  case 
to  the  district  court  of  the  nearest  parish  of  an 
adjoining  district,  the  judge  of  which  is  compe- 
tent to  try  the  cause,  and  it  shall  be  the  duty 
of  the  clerk  to  forward  ail'  the  original  papers 
with  a  copy  of  all  orders  rendered,  and  of  the 
minutes  of  all  the  proceedings  had  in  the  cause, 
to  the  clerk  of  the  court  to  which  the  case  was 
transferred,  there  to  be  proceeded  with  accord- 
ing to  law.*' 

And  further  snggestlng  that  this  cause  had 
not  been  tried  in  nine  months  from  the  date 
of  the  recusation  of  the  district  Judge  for 
Calcasieu,  and  that  said  time  had  expired, 
and  that  said  cause  should  be  transferred 
to  the  Eighteenth  district  court  for  the  par- 
ish of  Acadia,  being  the  nearest  parish  of 
an  adjoining  district,  the  Judge  of  which 
was  competent  to  try  the  cause,  moved  the 
court  to  order  said  cause  to  be  transferred 
to  said  court,  and  that  the  clerk  be  ordered 
to  transmit  said  cause,  with  all  the  papers 
therein,  to  the  clerk  of  the  district  court  of 
Acadia,  there  to  be  proceeded  with  according 
to  law. 

That  Judge  Lee,  being  of  the  opinion  the 
ttme  had  expired,  and  that  he  had  no  jurls- 


the  district  Judge  of  the  said  district  (the 
Fifteenth  district),  refused  to  transfer  the 
same  as  requested,  and  then  and  there  sever- 
ed bis  connection  with  the  case,  to  which  re- 
lator excepted,  in  so  far  as  his  Jurisdiction 
or  right  to  transfer  the  case,  as  provided  In 
section  6,  Act  No.  40,  p.  89,  of  1880.  That 
his  said  ruling  and  action  were  in  violation 
of  his  duty. 

In  view  of  the  premises,  relator  prayed  that 
a  writ  of  mandamus  issue  to  Judge  Lee,  or- 
dering and  commanding  him  to  grant  said 
motion  and  to  order  said  cause  transferred 
to  the  district  court  for  Acadia,  there  to  be 
proceeded  with  according  to  law. 

The  respondent  Judge,  after  stating  the 
obstacles  which  have  stood  in  the  way-  of  his 
disposing  of  the  motion  which  he  was  di- 
rected to  try,  states  that,  when  he  did  go  to 
Lake  Charles  to  do  so,  the  acting  district 
attorney  by  written  motion  suggested  that 
the  nine  months  had  expired  during  which 
that  motion  could  be  tried,  and  declared  he 
wonid  take  no  further  action  in  the  matter, 
or  have  nothing  to  do,  except  to  request  him 
(the  respondent  judge)  to  transfer  the  cause 
to  the  parish  of  Acadia,  to  be  dealt  with  ac- 
cording to  law.  That  in  his  own  view  of  the 
law,  he  having  been  simply  apiwlnted  to  try  an 
incidental  question  growing  out  of  the  case — 
that  is  to  say,  whether  or  not  the  district 
Judge  should  be  recused — and  the  fact  being 
that  he  had  not  recused  himself,  except  for 
the  purpose  of  having  that  issue  tried,  and 
it  being  suggested  that  the  time  had  expired 
in  which  that  issue  should  have  been  tried, 
the  respondent  felt  that  he  had  no  proper 
jurisdiction  In  the  matter  to  transfer  the 
cause,  but  It  should  be  ordered  by  the  dis- 
trict judge  himself.  If  such  order  should  be 
made  as  required  by  section  5  of  Act  Na  40, 
p.  89,  of  18S0. 

Respondent  averred  his  willliigness  to  or- 
der such  transfer.  If  the  Supreme  Court  was 
of  opinion  that  it  was  his  duty  to  do  so;  but 
he  suggested  that  the  district  attorney  had 
not  the  right  to  dictate  to  him  as  to  what 
parish  was  the  nearest  or  as  to  what  Judge 
should  try  the  issue,  that  being  a  matter 
left  to  his  own  Judicial  discretion.  He  pray- 
ed that  the  rule  nisi  be  discharged  and  relat- 
or's application  be  dismissed. 

The  acting  district  attorney  was  in  error 
In  supposing  that,  because  nine  months  had 
elapsed  from  the  date  of  the  appointment  of 
respondent  to  try  the  issue  as  to  whether  the 
district  judge  should  be  recused  or  not,  the 
matter  passed  out  of  the  latter's  hands  and 
the  cause  should  be  transferred  at  once  to 
another  parish.  The  nine  months  referred 
to  commence  to  run,  aa  appears  by  the  ex- 
press language  of  the  statute  "from  the  date 
of  the  recusation."  In  this  case  there  has 
been  as  yet  "no  order  of  recusation."    That 


commenced  to  ran.  The  law  does  not  say 
that.  If  from  some  catue  the  respondent 
judge  should  be  unable  to  try  the  Issue  of 
"recusation  vel  non,"  the  cause  should  be  sent 
to  another  parish;  non  constat,  but  that  the 
Issue  would  be  decided  against  the  recusa* 
tlon,  and  In  that  event  the  cause  would  re- 
main to  be  tried  in  the  parish  of  Calcasieu. 

The  district  attorney  should  have  proceed- 
ed to  try  the  question  of  recusation  when  the 
respondent  judge  went  to  Calcasieu  for  that 
purpose,  and  not  have  declined  to  take  any 
action.  The  question  of  recusation  referred 
for  decision  to  the  respondent  judge  Is  still 
In  hlB  hands,  and  It  Is  his  right  and  bis  duty 
to  take  action  under  sectioix  4  of  the  act  of 
1880,  and  It  will  be  the  duty  of  the  acting 
district  attorney  to  try  that  Issue  on  the 
day  for  which  it  Is  fixed  for  trial.  The  re- 
spondent judge  has  not  refused  to  perform 
any  duty  which  the  law  Imposed  upon  bim. 

For  the  reasons  herein  assigned.  It  is  here- 
by ordered^  adjudged,  and  decreed  that  the 
orders  hereinbefore  granted  be  set  aside,  and 
thai  relator's  application  for  a  mandamus  be 
dismissed,  at  his  costs. 


(116  La.) 
No.  16,742. 

STATE  T.  STOCEBTT  et  aL 
(Supreme  Court  of  Louisiana.    Dec.  4,  1905.) 

1.  Cbixinai.  Law  —  Bill  or  Exceptions  — 

SUFPICIBNCT. 

Whether  a  bill  of  exceptions  prepared  under 
the  provisions  of  Act  No.  113,  p.  162,  of  1896. 
need  be  submitted  to  opposite  counsel  before 
it  is  presented  to  the  Judge  for  signature,  qua;re. 
But  a  bill  so  prepared  will  be  considered,  by 
this  court,  even  though  not  showing  on  its 
face  that  it  was  submitted  to  opposite  counsel, 
if  from  the  statement  of  facts  attached  to  it 
and  from  the  per  curiam  this  court  is  informed 
with  sufficient  certainty  what  the  facts  were 
upon  which  the  bill  has  been  reserved,  and 
what  the  exact  point  ruled  on  was,  and  what 
the  ruling  was. 

2.  HoMiciox  —  Evidence  —  TnasATS  or  De- 
ceased. 

The  laying  of  a  foundation  for  the  proof 
of  threats  is  not  required,  where  the  purpose 
of  proving  the  threats  it  to  rebut  the  inference 
of    malice    arising    from    an    independent    act 

&  roved  by  the  prosecution;  as  where,  the  state 
Bving  proved  that  on  the  day  before  the  homi- 
cide  the   defendant   had   sought   to    borrow   a 
shotgun,  the  latter  offers  to  prove  that  his  life 
had  been  threatened  by  the  deceased. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Tangipahoa;  Clay  Elliott, 
Judge. 

Fred  Stockett  and  Joe  Stockett  were  con- 
victed of  murder,  and  appeaL    Reversed. 

Thomas  Milton  Bankston,  for  appellants. 
Walter  Gnlon,  Atty.  Oen.,  and  Robert  S.  Ellis, 
Dist.  Atty.  (Lewis  Guion,  of  counsel),  tor  the 
State. 


To  the  rulings  of  the  trial  judge  excluding 
evidence  of  threats,  on  the  ground  that  proper 
foundation  for  the  Introdoction  of  the  evi- 
dence bad  not  been  laid  by  proof  of  a  hostile 
demonstration  on  the  part  of  the  deceased, 
«even  bills  of  exceptions  were  reserved. 

In  behalf  of  the  state  it  ia  contended  that 
these  bills  cannot  be  considered,  because  it 
does  not  appear  on  their  face  that  they  were 
submitted  to  the  district  attorney  before 
they  were  presented  to  the  judge  for  signa- 
ture. There  is  no  doubt  at  all  that  bills 
should  be  submitted  to  the  adverse  party,  nor 
that  the  Judge  could  not  be  required  to  sign 
them  before  they  had  been  thus  submitted; 
but  there  is  nothing  sacramental  about  the 
matter,  and  If  a  bill  has  been  regularly  taken 
and  is  duly  signed  by  the  Judge  It  1b  not 
seen  how  this  court  could  refuse  to  considn' 
it  In  the  Romero  (Tase,  6  La.  Ann.  24,  and 
In  the  Laborde  Case,  48  La.  Ann.  1491.  21 
South.  87,  the  so-called  bill  had  not  been  sign- 
ed by  the  Judge.  In  the  Johnson  Case,  lOT 
La.  546,  32  South.  74,  the  bill  was  considered, 
although  it  had  not  been  submitted  to  the 
district  attorney.  In  the  Artus  Case,  110 
La.  441,  34  South.  696,  the  bill  was  sought 
to  be  perfected  by  the  signature  of  the  Judge 
three  months  after  the  transcript  had  l»een 
filed  in  this  court  Bills  of  exception  in  crimi- 
nal cases  in  this  state  are  not  of  statutory 
origin.  As  they  were  unknown  at  common 
law,  which  did  not  allow  an  appeal  in  crimi- 
nal* cases,  they  were  not  adopted  into  onr 
system  by  the  act  of  1805  which  adopted  the 
body  of  common-law  procedure  In  criminal 
cases.  Article  489  of  the  Code  of  Practice 
has  been  expressly  held  not  to  have  applica- 
tion in  criminal  cases.  They  are  the  growtli 
of  Jurisprudence,  and  prior  to  the  adoption 
of  Act  No.  113  of  1896,  p.  162,  were  wholly 
dependent  upon  jurisprudence.  That  statnte 
has  brought  about  a  profound  modification. 
Whether  bills  conforming  to  Its  provisions 
need  to  recite  that  they  have  been  submit- 
ted, may  be  very  much  doubted,  since  such 
bills  are  supposed  to  be  prepared  in  the  pres- 
ence of  court  and  counsel.  Be  that  however, 
as  it  may.  The  court  need  not  in  this  case 
express  an  opinion  on  that  point  since  the 
bills  in  this  case  are  snfiScient  if  all  that 
part  of  them  emanating  from  the  attorney  of 
defendant  be  eliminated,  and  only  the  per 
Cnrlam  of  the  judge  and  the  statement  of  t^cw 
taken  down  by  the  clerk  in  the  preaence  of 
the  court  and  of  the  district  attorney  l>e  re- 
tained and  considered.  The  facts  taken  down 
by  the  clerk,  and  the  per  curiam  of  the  judge 
sbow  exactly  what  was  the  point  that  was 
ruled  upon  and  what  the  ruling  was;  and 
that  is  all  that  this  court  needs  to  be  in- 
formed of  for  the  purpose  of  reviewing  the 
ruling. 

Four  witnesaes  testified  to  a  boetUs.  dem- 
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and  perhaps  In  all  cases  wbere  several  wit- 
nesses testify  to  an  overt  act  the  safer  course 
womld  be  to  leave  the  qaestlon  of  their  credi- 
bility to  the  Jury.  Fortunately,  in  this  case, 
tbe  court  Is  relieved  of  the  necessity  of  re- 
viewing the  ruling  on  the  question  of  hostile 
demonstration  vel  non,  because,  even  If  tbe 
ruling  was  correct,  there  is  another  ground 
upon  which  the  verdict  must  be  set  aside. 

Tbe  learned  counsel  for  defendant  contends 
that,  even  in  the  absence  of  proof  of  such 
demonstration,  the  evidence  of  threats  was 
admissible,  for  the  purpose  of  explaining  why 
It  was  that  the  defendant  on  the  evening  be- 
fore the  homicide  sought  to  borrow  a  shot- 
gun; that  the  evidence  of  this  attempt  to  bor- 
row a  shotgun  was  offered  by  the  state  for 
tbe  purpose  of  showing  malice ;  and  that  the 
evidence  of  threats  was  admissible  for  the 
purpose  of  rebutting  malice.  For  that  pur- 
pose the  evidence  was  admissible.  State  v. 
Pruett  49  La.  Ann.  289,  21  South.  842. 

"Evidence  of  preparation  is  always  admissi- 
ble for  the  prosecution.  Evidence  to  explain 
It  Is  always  admissible  for  the  defense." 
Wbart  Crim.  Bv.  763;  State  v.  Claire,  41 
l4i.  Ann.  191,  6  South.  129. 

Tbe  verdict  and  Judgment  are  set  aside, 
and  tbe  case  is  remanded,  to  be  proceeded 
with  according  to  law. 


ai5  La.) 

No.  15,745. 

STATE  V.  GALLO. 
(Supreme  Court  of  Louisiana.    Dec.  4,  1905.) 

Witness — Imfeacuhent. 

On  the  trial  of  defendant  for  murder,  a 
witneM  for  the  state  having,  in  the  course  of 
hia  examination,  stated  that  a  few  hours  before 
the  killing  tbe  deceased  had  cursed  the  mother 
and  sister  of  the  accused  in  the  latter's  presence, 
the  district  attorney  offered  to  prove,  for  the 
avowed  purpose  of  impeaching  the  credibility 
of  the  witness,  that  he  was  charged  on  affidavit 
aa  being  an  accessory  before  the  fact  to  tbe 
crime  in  question,  and  the  court  admitted  the 
evidence  over  defendant's  objection,  hM,  that 
the  state  cannot  thus  impeach  the  character  or 
credibility  of  a  witness  for  the  prosecution,  and 
that,  therefore,  the  verdict  and  sentence  should 
be  set  aside  and  tbe  case  remanded. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Elgbtb  Judicial  Dis- 
trict Court,  Parish  of  Jefferson;  Jerome 
Louis  Gaudet,  Judge. 

Jim  Gailo  was  convicted  of  murder,  and 
appeals.    Reversed. 

Frederick  Anthony  Mlddleton  and  Prentice 
Ellis  Bdrlngton,  for  appellant  Walter  Oul- 
on,  Atly.  Gen.,  and  Louis  Hermann  Marrero, 
Jr.,  Dlst  Atty.  (Lewis  Onion,  of  counsel), 
for  the  State. 

LAND,  J.  Defendant  was  indicted  for  tbe 
murder  of  Vatuone  Giovanni  on  March  26, 


for  reversal  of  tbe  verdict  and  sentence  re- 
lies on  a  number  of  bills  of  exception,  wblcb 
will  be  considered  so  far  as  may  be  found 
necessary  and  in  the  order  of  Importance. 

Bill  No.  8. 

Tbe  state  called  one  Peter  Busilacbi  to 
the  stand,  and  the  witness  was  examined, 
cross-examined,  and  re-examined.  On  one 
of  these  examinations  the  witness  testified 
that  about  three  hours  before  tbe  shooting 
he  heard  a  violent  quarrel  between  tbe  ac- 
cused and  the  deceased,  in  the  course  of 
which  tbe  deceased  cursed  the  mother  and 
sister  of  tbe  accused.  Thereupon  the  dis- 
trict attorney  expressed  surprise  and  was 
permitted  by  the  court  to  lay  the  foundation 
for  contradicting  the  witness.  In  his  an- 
swers tbe  witness  admitted  that  be  bad  previ- 
ously stated  to  tbe  district  attorney  that  the 
deceased  and  the  accused  were  good  friends, 
and  that  tbe  witness  had  never  linown  tbem 
to  quarrel,  but  that  "he  bad  forgotten  to 
tell  tbe  district  attorney  that  tbe  accused 
and  the  deceased  had  had  a  quarrel."  There- 
upon the  district  attorney  attempted  to  im- 
peach the  witness  by  asking  him  If  be  waa 
not  charged  with  being  an  accessory  before 
the  fact  to  the  murder  in  question,  and  by 
oITering  in  evidence  an  affidavit  made  on  tbe 
day  before  the  trial  charging  tbe  witness 
aa  an  accessory  to  the  crime.  Defendant's 
counsel  objected  to  both  questions  and  affida- 
vit offered  for  tbe  purpose  of  impeaching 
tbe  witness.  We  Infer  from  tbe  per  curiam 
of  the  Judge  that  the  question  was  ruled  out 
because  tbe  testimony  of  the  witness  was 
not  tbe  best  evidence  of  the  fact  sought  to 
be  elicited.  Tbe  note  of  evidence,  however, 
states  that  tbe  objection  to  the  question  was 
overruled;  tbe  reasons  assigned  being  as  fol- 
lows, viz.: 

"The  purpose  of  the  question  being  simply  to 
impeach  the  witness  on  the  stand." 

There  can  be  no  doubt,  however,  that  the 
affidavit  was  offered  and  received  in  evi- 
dence for  the  purpose  of  impeaching  tbe  credi- 
bility of  the  witness. 

In  State  v.  Vlckers,  47  La.  Ann.  1574,  18 
South.  639,  this  court  in  a  well-considered 
opinion,  dtiog  numerous  authorities,  held 
that  the  state  cannot  impeach  witnesses  for 
tbe  prosecution,  and  that,  if  tbe  sole  eftect 
of  an  Interrogation  is  to  discredit  a  witness, 
such  evidence  is  not  admissible.  This  un- 
doubtedly Is  tbe  general  rule  of  law,  and,  as 
it  is  admitted  that  tbe  sole  purpose  was  to 
directly  impeach  tbe  credibility  of  the  wit- 
ness, it  is  unnecessary  to  consider  tbe  ques- 
tion of  indirect  Impeachment  resulting  from 
contradiction  by  other  witnesses.  It  is  pat- 
ent that  tbe  object  was  to  show  that  the' 
witness    was    unworthy   of    belief,    benuse 


1b  bound  by  bis  witness  statements,"  says: 

"It  has  never  been  doubted  that  one  effect  of 
the  rule  is  to  exclude  evidence  of  the  witness' 
character.  This  much  is  clearly  forbidden, 
whatever  policy  we  accept  aa  the  support  of  the 
role."    Wigmore  on  Evidence,  vol.  2,  p.  900. 

CDnnsel  representing  the  prosecntlon  cite 
State  V.  Magoon,  60  Vt  333,  and  State  t. 
Harrison,  66  Vt  523,  29  Atl.  807,  44  Am.  St 
Rep.  864,  as  holding  that  the  general  rule 
that  a  party  cannot  Impeach  the  character 
of  his  own  witness  does  not  apply  to  the  state 
In  criminal  cases. 

We  are  not  prepared  to  overrule  our  own 
and  the  general  jurisprudence  on  this  subject 
If  the  abolition  of  the  time-honored  rule  is 
desirable,  application  should  be  made  to  the 
legislative  department  of  the  government. 

If  the  district  attorney,  knowing  that  he 
had  caused  the  witness  to  be  charged  as  an 
accessory  to  the  crime,  used  him  for  the  pur- 
pose of  convicting  the  accused,  on  every  prin- 
ciple of  fairness  he  should  not  be  permitted  to 
Impeach  the  credibility  of  the  witness  because 
a  part  of  his  testimony  was  favorable  to  the 
defendant  The  witness  admitted  that  he 
bad  contradictory  statements,  and  there  the 
matter  should  have  ended.  The  defendant 
relied  on  his  plea  of  self-defense,  and  his  tes- 
timony that  the  deceased  was  the  aggressor 
was  to  some  extent  corroborated  by  the  state- 
ments of  the  witness  for  the  prosecution. 

We  regret  to  say  that  the  ruling  of  the  trial 
judge  was  in  clear  conflict  with  the  juris- 
prudence of  this  state,  and  his  error  necessi- 
tates a  reversal  of  the  verdict  and  sentence. 
We  take  this  occasion  to  remark  that  It  is  a 
safe  rule  for  trial  judges  to  give  the  prisoner 
the  benefit  of  the  doubt  on  all  disputed  ques- 
tions of  law  arising  during  the  progress  of 
the  trial. 

Bin  No.  1. 

A  plank  pierced  with  a  bullet  bole  was  be- 
fore the  jury,  subject  to  their  Inspection, 
and  the  jurors  were  capable  of  forming  their 
own  opinion  as  to  the  course  of  the  bullet; 
yet  a  nonexpert  was  called  by  the  prosecution 
to  give  his  opinion  as  to  the  position  in  which 
the  person  firing  the  shot  must  have  stood. 
Defendant  objected  to  the  testimony,  and  we 
think  that  It  should  have  been  excluded,  but 
are  not  prepared  to  say  that  the  error  was 
prejudicial  to  the  accused. 

Bill  No.  2. 

This  exception  was  taken  to  a  side  remark, 
made  by  the  judge  to  the  sheriff  in  the  pres- 
ence of  the  jury,  tending  to  reflect  on  the 
nationality  of  the  accused.  The  judge  states 
that  the  remark  was  not  Intended  for  the 
jury,  and  he  doubts  whether  It  was  heard  by 
the  members  of  the  Jury.    His  per  curiam 


judge  realized  his  error  and  endeavored  to 
efface  Its  effect,  if  any,  on  the  jury,  we  have 
no  reason  to  believe  that  it  will  be  r^;>eated 
on  another  trlaL 

Bllto  No.  4  and  No.  6. 
These  exertions  relate  to  testimony  elicit- 
ed on  objectioii  made  as  stated  in  bill  Nol  3, 
and  need  not  b^  considered. 

BUI  No.  6. 

This  exception  was  taken  to  the  refusal  of 
the  judge  to  permit  evidence  tending  to  show 
the  bad  charact^  of  the  deceased  for  peace 
and  quiet  The  Judge  assigns  as  a  reason 
that  there  was  no  sufficient  evidence  to  prove 
an.  overt  act  on  the  part  of  the  deceased  at 
the  time  of  the  homicide.  In  his  per  curiam 
the  judge  states  that  th«:e  was  no  proof  of 
an  overt  act  beyond  the  testimony  of  the  ac^ 
cused,  which  was  contradicted  by  all  the 
physical  facta  surrounding  the  homicide.  As 
the  case  will  be  tried  again,  no  useful  pur- 
pose would  be  subserved  by  reviewing  the 
evidence.  See  State  v.  Oolden,  113  Ija.  791. 
87  South.  757,  as  to  the  rule  of  law  in  socli 
cases  and  its  limitations. 

Bill  Na  7. 

This  exception  was  taken  to  the  following 
remarks  of  the  district  attorney  In  his  arga- 
m«it  to  the  jury : 

"I  have  investi^ted  the  case  thoroughly,  and 
I  tell  you  that  Jun  Gallo  is  guilty  of  murder." 

It  appears  that  the  district  attorney  had 
testified  as  a  witness  as  to  Investigations 
made  by  him,  and  expressed  his  belief  of  the 
guilt  of  the  accused  as  arising  from  such  in- 
vestigations. The  prosecuting  officer  has  the 
right  to  press  upon  the  Jury  any  view  of  the 
case  arising  from  the  evidence.  State  v. 
Johnson,  48  La.  Ann.  87,  19  SontlL  213. 
There  Is  no  merit  in  this  bllL 

It  is  therefore  ordered  that  the  yerdict 
and  sentence  appealed  from  be  annulled, 
avoided,  and  reversed,  and  that  this  case  be 
remanded  for  further  proceedings  accord- 
ing to  law. 


REOAN   V.   STATa 
(Supreme  Court  of  Missiaaippl.    Feb.  12,  1906.) 

1.  CaiuiNAi.  Law— Appeal  —  Trial  Codbt's 

DlSCRKTION— ChaMOB  OF  VXNUE. 

The  denial  of  a  change  of  venue  will  not 
be  reversed  on  appeal,  unless  it  clearly  appears 
that  the  trial  court  abused  its  discretion. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  INg.  Criminal  Law,  {  8044.] 

2.  Saicx— Habklbbs  Bbbob— Failube  to  Ex- 
haust Pebeuftobt  Challenges. 

A  conviction  will  not  be  reversed  for  er- 
roneous denial  of  a  change  of  venue,  where  ac- 
cused did  not  exhaust  bis  peremptory  challenges. 
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nuKui:  coiucieuiiousiy  D«uere  aeieaasnt  fouts, 
yet  might  not  believe  It  beyond  a  reasonable 
doubt,  and  tbat  in  snch  caae  they  sbonld  ac- 
quit. 

[Ejd.  Note. — For  eaaea  In  point,  see  toL  14, 
Cent.  Dig.  Criminal  Law.  1 1915.] 

4.  HomoiDB— InsiBiroTionB. 

On   a  prosecution  for   murder,   the  court 
refused  an  instruction  that.  If  deceased  admitted 
to  defendant  that  he  had  threatened  to  kill  him, 
accompanying  the  words  with  a  movement  show- 
ing an  Intention  to  leap  upon  defendant  and  to 
draw  a  deadly  weapon,  defendant  had  a  right 
to  act  at  once  in  self-defense,  even  if  it  after- 
'wards  appeared  that  deceaseid   had  no   deadly 
'weapon,  and  that  if  the  Jury  believed  that  de- 
fendant shot  deceased  in  the  back  under  such 
state  of  facta,  and  after  they  had  been  scuffling 
and  while  deceased  was  turning  to  run  or  was 
actnally  mnning,  deliberation  was  not  predlca- 
ble  of  defendant  and  that  they  should  acquit, 
though   they  believed  that  defendant  shot  de- 
ceased in  the  back  while  he  was  turning  to  run 
or  actually  running.    Held,  that  the  instruction 
was  properly  refused,  since  the  instruction  omit- 
ted the  feature  that  the  overt  acts  might  reason- 
ablv  induce  and  did  induce  the  belief  of  danger 
and  great  bodily  harm. 
5.  Same. 

Where,  on  a  prosecution  for  mnrder,  aic- 
cnaed  testified  that  he  thought  his  life  waa  in 
danger  from  a  pistol  about  to  be  drawn  and 
that  ho  shot  in  self-defense.  It  was  proper  to 
modify  a  requested  instruction  that,  if  deceased 
by  conduct  and  gesture  manifested  a  purpose  to 
kill  defendant,  they  should  acquit  him,  by  in- 
serting the  condition  that  defendant  must  have 
shot  by  reason  of  the  belief  engendered  in  Us 
mind  that  his  life  was  in  danger, 
a  Save. 

Where,  on  a  prosecution  for  murder,  U  ap- 
peared that  deceased  was  shot  in  the  back,  and 
defendant  requested  an  instruction  that  if  de- 
ceased threatened  to  kill  defendant,  accompany- 
ing the  threat  by  a  movement  and  showing  a 
purpose  to  draw  a  deadly  weapon,  and  defend- 
ant believed  that  his  life  was  in  peril,  be  had 
a  right  to  act  at  once,  even  though  defendant 
shot  deceased  in  the  back  after  they  had  been 
scuffling  and  while  deceased  was  turning  to  run 
and  was  actually  mnning.  It  was  proper  to  mod- 
ify the  instruction  by  inserting  the  proviso  that 
under  the  circumstances  defendant  nad  reason- 
able grounds  to  believe  and  did  believe  that  it 
was  necessary  to  shoot  deceased  In  the  back  In 
order  to  protect  himself  from  bodily  harm. 
7.  CBiMiifAi.  LiAw— Appbai/— Kevisw— Qms- 
noN   Not  Raisid   Below— Abgomkut   or 

CotJNSEL. 

A  conviction  will  not  be  reversed  for  lan- 
guage of  the  district  attorney  in  argument  to 
the  Jury,  where  no  objection  was  made  at  th« 
time. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  |  2G45.] 

Appeal  from  Circuit  Court.  Claiborne  Coun- 
ty;  0.  W.  Catchlngs,  Judge. 

J.  E.  Regan  was  conylcted  of  murder,  and 
be  appeals.    Affirmed. 

The  action  of  the  court  In  refusing  to  grant 
a  change  of  venue  is  assigned  as  error.  The 
record  sbowa  that  the  court  examined  a  large 
number  of  witnesses  on  this  partlcralar  point, 
and  after  hearing  their  testimony  exercised 
bis  judicial  discretion  and  overruled  the  mo- 
tion for  change  of  venne. 


V«/UX  k       AAAObA  u«.t,o 


for  defendant  that  if  they  believe  from 
the  evidence  that  when  Moody  met  Regan  at 
Anderson's  old  store  he  stopped  his  horse; 
that  Regan  walked  around  to  his  side  and 
asked  him  If  he  had  called  him  a  son  of  a 
bitch  and  had  said  that  he  (Moody)  Intended 
to  kill  him  (Regan) ;  and  that  thereupon 
Moody  Immediately  answered,  'Yes,  you 
damned  son  of  a  bitch,  I  Intend  to  kill  yon,' 
and  accompanied  such  reply  with  a  movement 
showing  purpose  to  leap  from  his  horse  on 
Regan,  and  made  a  motion  of  his  hand  as 
if  to  draw  a  deadly  weapon — then  Regan  had 
a  right  to  act  at  once  in  self-defense,  even  If 
It  afterwards  appeared  that  Moody  had  no 
deadly  weapon  on  his  person.  If  they  further 
believe  from  the  evidence  that  Regan  shot 
Moody  In  the  bade  under  snch  state  of  facts, 
and  after  they  had  been  scuffling,  while 
Moody  was  turning  to  run  or  was  actually 
running,  deliberation  Is  not.  In  the  nature  of 
things,  predlcable  of  Regan  In  such  a  situa- 
tion, and  they  should  acquit  Regan,  even 
though  they  believe  from  the  evidence  Regan 
shot  Moody  In  the  back  while  he  was  turning 
to  run  or  was  actually  running.  •  •  • 
(18)  The  court  Instructs  the  Jury  that  they 
may  conscientiously  believe  that  Regan  is 
guilty,  yet  may  not  believe  It  beyond  a  rea- 
sonable doubt;  and  if  they  do  not  believe 
from  the  evidence  beyond  a  reasonable  doubt 
they  should  acquit,  notwithstanding  they  con- 
scientiously believe  him  guilty  aside  from  the 
evidence." 

The  action  of  the  trial  court  In  modif^ng 
the  following  Instruction  asked  by  defendant 
is  also  assigned  as  error,  the  modifications 
being  Indicated  by  the  Italics:  "(0)  The 
court  Instructs  the  Jury  for  defendant  that 
If  they  believe  from  the  evidence  Moody  had 
made  threats  and  preparation  Indicating  a 
purpose  to  commit  an  assault  upon  Regan, 
with  Intent  to  kill  him  or  to  do  him  some 
great  bodily  harm,  or  If  they  believe  ftom  the 
evidence  Moody  and  Shannon  had  been  con- 
spiring together  for  such  purpose,  and,  hav- 
ing done  so,  either  one  of  them  made  threats 
manifesting  a  purpose  to  commit  an  assault 
upon  Regan  with  Intent  to  kill  him  or  to  do 
to  him  some  great  bodily  harm,  and  that  part 
of  such  threats  had  been  communicated  to 
Regran  and  part  had  not,  then  Regan  had  a  law- 
ful right  to  arm  himself  In  anticipation  of  such 
assault ;  and  If  they  further  believe  from  the 
evidence  that  he  and  Shannon  had  entered 
upon  a  common  purpose  to  kill  Regan  or  to  do 
him  some  great  bodily  harm,  and  that  they 
met  In  Smith's  store  obtained  and  prepared 
cartridges,  and  secured  deadly  weapons  with 
such  design,  and  that  such  preparations  were 
made  known  to  Regan,  then  Regan  was  not 
bound,  when  he  and  Moody  met,  to  wait  until 
Moody  got  upon  equal  terms  with  himself 
before  he  could  lawfully  slay  him.    If,  then, 


cut  cartridges  and  put  them  In  a  breech-load- 
ing shotgun,  placed  such  gun  oa  the  counter, 
and  declared  a  purpose  to  kill  Regan  or  do 
him  some  great  bodily  harm ;  that  afterwards 
In  the  evening  of  the  same  day  Regan  and 
Moody  met,  on  the  walk  leading  from  Regan's 
residence  towards  the  depot;  that  Regan 
asked  Moody  wliy  he  was  cursing  him  and 
threatening  to  kill  him,  and  that  Moody  then 
reiterated  a  purpose  so  to  do,  at  the  some 
time  manifesting  a  purpose  by  conduct  and 
gesture  so  to  do,  or  apparently  manifested 
such  purpose  the  same  then  being  Imminent 
and  impending,  or  apparently  so  to  Regan; 
and  that  hy  reason  of  the  belief  engendered 
in  Regan't  mind  that  his  Ufe  was  in  danger, 
and  to  defend  himself,  he  shot  and  killed  the 
deceased — then  they  should  acquit  Regan, 
even  though  they  believe  from  the  evidence 
Moody  actually  had  no  deadly  weapon  of  any 
kind  on  bis  person.  *  *  *  (14)  The 
court  instructs  the  Jury  for  defendant  tiiat  If 
they  believe  from  the  evidence  that  wlien 
Moody  met  Regan  at  Anderson's  old  store  he 
stopped  his  horse ;  that  R«gan  walked  around 
to  his  side  and  asked  him  if  he  had  called 
him  a  son  of  a  bitch,  and  had  said  that  he 
(Moody)  intended  to  kill  him  (Regan) ;  and 
that  thereupon  Moody  Immediately  answered, 
'Yes,  you  damned  son  of  a  bitcb,  I  intend  to 
kill  you,'  and  accompanied  such  reply  with 
a  movement  showing  purpose  to  leap  from  his 
horse  npon  Regan,  and  made  a  motion  of 
his  band  as  if  to  draw  a  deadly  weapon,  and 
did  actually  so  leap  from  his  horse,  then  Re- 
gan had  a  right  to  act  at  once,  if,  circum- 
stanced as  he  was,  the  Jury  believe  from  the 
evidence  he  had  reasonable  grounds  to  believe 
and  did  believe  that  his  life  was  in  peril  or 
be  was  In  peril  of  great  bodily  harm,  even  If 
it  afterwards  appeared  that  Moody  had  no 
deadly  weapon  on  his  person,  and  even  If  they 
further  believe  from  the  evidence  that  Regan 
shot  Moody  in  the  back  after  they  had  been 
BcufBlng,  while  he  was  turning  to  run  and 
was  actually  running,  provided  they  further 
lelieve  from  the  evidence  that  under  the  cir- 
cumstances Regan  had  reasonable  grounds  to 
helieve  and  did  believe  that  it  was  necessary 
to  so  shoot  Moody  in  the  back  to  protect  him- 
self from  great  bodily  harm." 

The  presumption  always  Indulged  in  favor 
of  the  correctness  of  the  ruling  of  the  trial 
court  Is  greatly  strengthened  by  the  fact  that 
defendant  seems  to  have  secured  a  fair  and 
impartial  Jury,  since  he  did  not  exhaust  his 
peremptory  challenges;  only  11  being  used. 
Joyce  V.  Com.,  78  Va.  287 ;  Waller  ▼.  Com.,  84 
Va.  492,  5  S.  E.  364:  Frank  v.  Avery,  21  Wis, 
168;  State  v.  Reno,  41  Kan.  674,  21  Pac.  803. 
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such  an  abuse  of  discretion  In  refusing  a 
change  of  venue  as  warrants  the  InterventiaD 
of  this  court  Bishop  v.  State,  62  Mias.  290; 
Dillard  v.  State,  68  Miss.  368.  If  there  was 
error,  we  should  not  interfere,  wime,  aa 
here,  appellant  did  not  exhaust  tals  peremp- 
tory challenges.  See  the  authorities  cited  in 
the  brief  of  the  Assistant  Attorney  General 
on  this  point    * 

Appellant  seems  to  have  had  a  perfectly 
fair  trial,  and  his  defense  was  conducted  by 
his  counsel  with  very  great  ability.  He  had 
every  principle  of  law  to  which  he  was  en- 
titled embodied  in  the  instructions  gtvoi  by 
the  court  His  thirteenth  instruction  was 
properly  refused.  Others  of  them  gave  him 
the  full  benefit  of  any  reasonable  doubt 
This  does  no  more,  and  was  unnecessary,  and 
is  a  useless  refinement  Belief  in  a  charge 
implies  conscientious  belief,  and  the  Jury 
were  repeatedly  told  to  acquit  unless  satis- 
fied of  his  guilt  beyond  every  reasonable 
doubt  This  is  enough,  and  carries  with  It 
the  idea  that  they  might  believe  him  gulltr. 
and  yet  should  acquit  unless  they  believed 
It — equal  to  "conscientiously"  l>eIieYed  it — 
beyond  reasonable  doubt  The  tenth  instruc- 
tion was  properly  refused.  It  omits  the  vital 
feature  that  the  overt  acts  might  reasonably 
Induce,  and  did  induce,  the  belief  of  danger 
of  death  or  great  bodily  harm  then  about  to  be 
done  the  accused.  It  directs  this  conclusion  as 
matter  of  law,  without  reference  to  belief  or 
what  the  Jury  might  conclude  from  the  facts 
shown.  The  modification  of  the  ninth  in- 
struction is  quite  clearly  not  reversible  error 
in  this  case,  as  the  question,  if  there  was  a 
question,  was  one  of  danger  of  life  from  a 
pistol  about  to  be  drawn,  and  the  accused 
testified  that  he  thought  his  life  was  In  danger 
and  shot  to  save  it  The  modification  of 
the  fourteenth  charge  cannot  properly  be 
complained  of.  The  body  of  it  was  to  ex- 
onerate Regan  for  shooting  deceased  "in  the 
back,"  and  the  court  interposed  the  proviso 
that  he  bad  grounds  to  believe,  .and  did  be- 
lieve. It  was  necessary  to  shoot  him  in  the 
back  "to  protect  himself  from  great  bodily 
harm."  This  assumes  no  fact  not  assumed 
by  the  charge  as  otfered. 

This  case  will  not  be  reversed  because  of 
the  language  of  the  district  attorney  used  io 
argument  No  objection  was  made  at  the 
time  it  was  oaed.  Powers  v.  State,  83  Miss. 
691,  36  South.  6;  Cartwright  .v.  State,  71 
Miss.  82,  14  South.  626.  The  evidence  very 
amply  sustains  the  verdict 

Afilrmed. 
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X.  CuKinAi.  Law  —  Ghakok  or  Vbnxib  — 

LOCAI.  Pbkjudice. 

The  excitement  in  the  village  where  a 
murder  was  committed,  where  it  was  neither 
widespread  nor  of  long  duration,  and  gubsided 
before  the  trial  of  the  accused,  ia  not  ground 
for  a  change  of  venue. 

[Ed.  Note. — For  cases  in  jpoint,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  i  243.] 

2.  Same— Intoxication  or  accused. 

The  criminality  of  a  murder  is  not  lessened 
by  the  partial  intoxication  of  the  murderer. 

[Bd.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  65-70.] 
8.  SaXB— APPKAIi— Reoobd. 

Where  the  only  reference  to  alleged  remarks 
of  the  district  attorney  and  the  conduct  of  the 
audience  in  applauding  his  speech  were  in  the 
asBignments  of  error  and  brief  of  counsel,  no 
question  was  presented  for  review  on  appeal. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal    Law,  |  2829.] 

Appeal  from  Circuit  Court  Tallahatchie 
County;  Sam  C.  Cook,  Judge. 

Henry  Butler  was  convicted  of  murder, 
and  appeals.    Affirmed. 

The  evidence  shows  that  he  attacked  the 
deceased  without  warning  and  stabbed  him 
before  the  deceased  could  escape  or  offer 
any  resistance  to  his  attack.  His  defense 
was  temporary  insanity  caused  by  the  excess- 
ive use  of  Intoxicants,  and  he  testified  to 
a  quarrel  which  he  had  had  with  the  de- 
ceased some  time  before  the  killing.  At  the 
trial  In  the  court  ttelow  the  defendant  made 
application  for  a  change  of  venue,  alleging 
that  the  excitement  was  so  great  and  feeling 
80  high  88  to  prevent  his  receiving  a  fair 
trial,  but  offered  no  affidavits  to  this  effect 
as  required  by  statute.  The  court,  after 
taking  proof,  declined  to  grant  the  change  of 
Tenue.  The  defendant  assigned  aa  error  on 
appeal  the  alleged  remarks  of  the  district 
attorney  and  the  conduct  of  the  audience  In 
applauding  his  speech  as  having  effect  on  the 
verdict  of  the  Jury.  The  record,  however, 
contains  no  reference  to  the  remarks  of  the 
district  attorney  or  to  the  applause  by  the 
audience.  The  only  reference  made  any- 
where is  In  the  assignment  of  error  and  brief 
of  counsel  for  appellant 

M.  B.  Grace,  for  appellant  B.  V.  Fletcher, 
Asst  Atty.  Gen.,  for  the  State. 

TRULY,  3.  We  have  given  every  assign- 
ment of  error  that  patient  and  careful  con- 
sideration which  the  gravity  of  the  case  de- 
manded. We  are  constrained  to  say  that  not 
only  is  there  no  error  of  law  in  the  record, 
but  that  the  appellant  was  granted  the  most 
liberal  interpretation  of  the  law  applicable 
to  the  facts  of  the  case. 

The  application  for  change  of  venue  was 
properly  denied.  The  record  is  barren  of 
any  proof  Sbowing  any  prejudice  or  ill  will 
towards  the  appellant  or  any  prejudgment 


ly  aroused  m  any  community  by  tne  commis- 
sion of  an  atrocious  crime;  but  this  excite- 
ment was  neither  widespread  nor  of  long 
duration,  and  after  It  subsided  the  public 
awaited  calmly  the  decision  of  the  courts. 

None  of  the  exceptions  reserved  during  the 
taking  of  testimony  are  of  sufficient  legal 
importance  to  even  require  statement  The 
appellant's  own  story  showed  conclusively 
that  he  was  guilty  of  a  wanton,  cruel,  and 
unprovoked  murder — an  innocent  man,  un- 
armed and  unsuspecting,  killed  in  bis  own 
place  of  business  in  a  fit  of  drunken  anger. 
"It  is  to  be  lamented  that  partial  intoxica- 
tion opened  and  led  the  way  to  the  commis- 
sion of  the  horrid  crime  of  murder;  but  the 
criminality  of  the  act  is  not  lessened  by 
that  fact"  Gordon  v.  State  (Miss.)  29  South. 
629. 

Instructions  covering  every  possible  phase 
of  the  case  and  those  stating  the  law  applica- 
ble to  the  defense  of  insanity  superinduced 
by  protracted  drunkenness  were  given  In 
behalf  of  the  appellant  with  the  utmost  liber- 
ality. 

The  assignments  of  error  l>ased  upon  the 
alleged  remarks  of  the  district  attorney  and 
the  conduct  of  the  audience  are  made  known 
to  us  in  no  manner  recognized  by  the  law. 
No  record  ever  presented  to  this  court  was 
more  free  of  error;  few  crimes  more  devoid 
of  any  element  of  excuse  or  Justification. 

Affirmed. 


ILLINOIS  CENT.  B.  CO.  ▼.  SCHULTZ. 
(Supreme  Court  of  Mississippi.    Feb.  12,  1906.) 

1.  Railroads  —  Injuries  to  Persons  Near 
Track— Explosion  or  Torpedo. 

A  railroad  company  is  liable  for  injuries  to 
a  pedestrian  on  a  public  hif;hway  running 
parallel  with  the  railroad  owmg  to  the  ex- 
plosion by  a  train  of  a  torpedo  placed  on  the 
track  contrary  to  the  rules  of  the  company. 

2.  Appeal  —  Review  —  Sufticienct  of  Evi- 
dence. 

A  verdict  will  not  be  disturbed  on  appeal, 
as  not  supported  by  the  evidence,  unless  it  clear- 
ly appears  from  the  record  that  such  is  the  case. 

Appeal  from  Circuit  Court  Tallahatchie 
County;  Sam  C.  Cook,  Judge. 

Action  by  Willie  Schultz,  by  his  next  friend, 
Emma  Schultz,  against  the  Illinois  Central 
Bailroad  Company.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Re- 
versed. 

Willie  Schultz,  a  minor  13  years  of  age, 
brought  suit  by  his  mother  and  next  friend, 
Emma  Schultz,  against  the  Illinois  Central 
Railroad  Company  for  injuries  to  his  person. 
The  trial  resulted  In  a  verdict  and  a  Judgment 
thereon  in  favor  of  the  plaintiff,  and  the  rail- 
road company  appeals.  A  train  of  the  ap- 
pellant company  had  been  wrecked  at  the 
village  of  Oakland,  and  It  became  necessary 


iraTei.  xDe  wrecKing  uava  naa  oeen  oraerea 
to  tilts  point  and  bad  been  at  work.  To 
guard  against  collision  wltb  otber  trains,  a 
flagman  was  sent  ont  to  warn  sontb-botmd 
approaching  trains,  and  a  torpedo  was  also 
placed  on  the  track  about  1,000  feet  north  of 
the  point  where  the  wreck  was  being  cleared 
away.  The  torpedo  was  admittedly  a  danger- 
ous explosive,  and  was  for  the  purpose,  when 
exploded  by  being  run  over  by  an  approach- 
ing engine,  of  serving  as  a  warning  of  danger. 
At  the  time  of  the  accident  the  main  track 
had  been  placed  in  proper  condition  for 
travel,  but  the  wreckage  had  not  all  been 
cleared  away.  Willie  Bchultz  was  going 
north  from  the  station  to  his  work,  walking 
along  the  public  road  near  the  railroad 
track.  A  north-bound  train,  after  passing 
the  point  from  which  the  wreckage  had  been 
removed,  exploded  the  torpedo,  and  by  such 
explosion  Injured  the  appellee,  who  was 
walking  near  the  track.  It  Is  not  controvert- 
ed that  It  is  a  violation  of  the  rules  of  the 
railroad  company  to  place  a  torpedo  In  close 
proximity  to  a  building  or  public  thorough- 
fare, and  It  Is  on  this  proposition  that  the 
appellee's  suit  Is  brought,  alleging  that  the 
Injuries  received  by  him  were  due  to  the 
negligence  of  the  employfis  of  the  railroad 
company  in  placing  the  explosive  near  the 
highway.  The  contention  of  the  appellant 
Is  that  the  appellee  was  trespassing  by  walk- 
ing, not  on  a  public  highway,  but  on  or  near 
the  roadbed  of  the  railroad  company,  and 
was  injured  without  negligence  on  the  part 
of  Its  employes. 

Mayes  &  Longstreet,  for  appellant  Dlnklns 
&  Caldwell,  for  appellee. 

TRULY,  J.  If  the  appellee's  story  be  true, 
the  torpedo,  the  explosion  of  which  caused 
the  Injury,  was  placed  near  a  public  highway 
running  parallel  with  the  railroad,  and  he, 
while  on  such  highway,  lawfully  enjoying 
the  privileges  of  a  pedestrian,  was  Injured 
without  negligence  on  his  part  It  Is  con- 
clusively shown  that  It  would  be  a  violation 
of  the  rules  of  the  railroad  company,  on  ac- 
count of  the  known  danger  of  the  explosive 
used,  to  place  a  torpedo  In  close  proximity 
to  a  building  or  public  thoroughfare.  It  Is 
contended  by  the  appellant  that  the  torpedo 
was  placed  on  the  track  at  a  point  distant 
from  any  highway  or  building,  and  that  the 
appellee,  when  injured,  was  a  trespasser  or 
licensee,  walking  within  a  few  feet  of  its 
roadbed,  and  was  Injured  without  negligence 
on  the  part  of  the  appellant  or  its  employ^. 

It  the  story  of  the  appellee  be  true,  and 
the  torpedo  was  wrongfully  placed  within 
the  prescribed  distance  of  a  highway  and 
negligently  exploded,  the  legal  liability  of  the 
railroad  company  Is  unquestionable.  Coun- 
sel for  the  appellant  do  not  seek  to  controvert 
this  proposition.    Their  contention  is  that  the 


tms  oe  true,  a  durerent  legal  proposition 
might  controL  But  in  the  condition  of  this 
record  we  are  unable  to  say,  with  that  de- 
gree of  certainty  requisite  to  authorize  us  to 
reverse  a  finding  of  fact  by  a  jury,  that  tbe 
conclusion  In  the  instant  case  is  without  tbe 
support  of  evidence.  The  record  throughout 
contains  repeated  references  to  a  diagram  or 
map  which  was  presumably  used  on  tbe  trial 
and  by  which  the  actors  and  places  were 
located.  But  no  such  map  is  in  the  record, 
and  the  references  to  persons  and  to  localities 
are  so  vaguely  stated,  and  ttaey  otberwlae 
appear  so  Indefinite,  that  we  are  unable  to 
substitute  our  own  Judgment  upon  the  facts 
for  that  of  the  Jury,  and  declare  that  tlie 
verdict  is  manifestly  wrong.  Therefore,  un- 
der the  general  rule,  we  must  treat  tbe  find- 
ing of  tbe  jury  as  correct  For  tbis  rea- 
son, and  without  any  reference  to  the  pn^io- 
sitions  of  law  stated  by  counsel  for  appel- 
lant we  affirm  the  judgment 
Affirmed. 


WIIiLIAMS   V.   STATU. 
(Supreme  Court  of  Mississippi.    Feb.  6^  1906.) 

WlTNESSBB    —     CS0SS-E2SAUINATI0R     OF     AC- 
CUSED. 

Where  accused  elected  to  become  a  witness 
In  his  own  behalf,  be  thereby  became  subject  to 
Impeachment  on  cross-ezammation  by  proof  of 
previous  convictions  of  crimes  or  misaemeanora, 
as  provided  by  Code  1892,  |g  1743,   1746. 

[Ed.  Note. — For  cases  in  point  see  voL  SO, 
Cent  Dig.  Witnesses,  i  1147.] 

Appeal  from  Circuit  Court  Grenada  Coun- 
ty;  J.  T.  Durm,  Judge. 

Scott  Williams  was  convicted  of  murdo', 
and  be  appeals.    Affirmed. 

On  the  trial  of  tbe  case  In  the  court  below 
the  state's  attorney,  upon  the  cross-examina- 
tion of  the  defendant  asked  him  the  follow- 
ing question:  "Have  you  ever  been  convicted 
of  any  crime?"  The  action  of  tbe  court  in 
permitting  this  question  and  the  affirmative 
answer  thereto  to  go  to  tbe  jury  over  the  ob- 
jection of  the  defendant  is  assigned  as  error. 
There  were  no  eyewitnesses  to  tbe  killing 
except  tbe  defendant  himself.  Tbe  jury  de- 
clined to  accept  his  story  of  tbe  killing,  it 
being  entirely  inconsistent  with  the  physical 
facts,  the  location  of  the  fatal  wound  in  tbe 
back  of  the  bead,  and  with  the  testimony  of 
one  witness  who  had  left  the  room  in  which 
the  killing  occurred  only  a  moment  before  tb« 
fatal  shot  was  fired,  and  who  was  in  the  ad 
joining  room  yrb&a  the  tragedy  occurred. 

S.  B.  Williams,  for  appellant  B.  V.  Fletch- 
er, Asst  Atty.  Gen.,  for  the  State. 

TRULY,  7.  The  assignment  of  error  based 
upon  the  cross-examination  of  the  appellant 
is  untenable.    Hie  accused  is  by  statute  mads 
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ness  II  ne  sball  so  aeclde;  bnt,  if  ne  aoes, 
be  aBSumes  all  the  Incidents  of  tbe  position 
of  witness.  Mackmasters  t.  State,  83  Miss. 
1,  85  South.  802.  One  of  the  Incidents  of  the 
position  of  witness  is  the  right  of  the  oppos- 
ing side  to  impeach  his  credibility  by  proving 
a  previous  conviction  of  any  crime.  Sec- 
tions 1743,  1746,  Code  1892.  The  fact  that 
the  witness  is  the  defendant  testifying  In 
his  own  behalf  does  not  change  the  rule. 
Lewis  V.  State,  8S  Miss.  35,  37  South.  497. 
It  was,  therefore,  not  error  to  permit  the 
district  attorney,  on  cross-ezamlnation  of  the 
appellant,  to  elicit  the  fact  that  he  had  pre- 
Tiously  been  convicted  of  a  crime,  even  though 
■Imply  a  misdemeanor.  Helm  v.  State,  67 
Miss.  562,  7  South.  487.  All  the  other  assign- 
ments of  error  are  so  palpably  without 
legal  merit  as  to  require  no  discussion. 

We  decline  to  disturb  the  verdict  on  the 
facts.  The  testimony  of  the  state's  witness, 
strongly  corroborated  by  the  admitted  at- 
tendant circumstances,  demonstrates  to  a 
moral  certainty  that  the  homicide  was  a 
deliberate  assassination.  Appellant's  story 
was  so  unreasonable  in  Itself,  and  at  sncli 
ntter  variance  with  the  proven  physical  facts, 
aa  to  carry  its  refutation  with  Its  statement 

AfOrmed. 


RAMONEDA  BROS.  t.  LOOOINS. 
(Supreme  Ck>art  of  Mississippi.    Feb.  6,  1906.) 

1.  Fraud  —  Pleadino— Sufficikhct  or  Al- 

LXOATION. 

In  a  suit  to  restrain  the  foreclosnre  of  a 
second  deed  of  trnst,  a  cross-bill  by  defendants, 
admittinc  that  tlieir  lien  waa  inferior  to  that 
under  which  complainant  claimed  title,  but  al- 
leging that  a  former  owner  of  the  land  bad  paid 
the  debt  secured  by  the  first  deed  of  trust  to 
complainant,  and  that  the  foreclosure  thereof 
was  in  pursuance  of  a  fraudulent  agreement  to 
free  the  land  from  the  lien  of  the  second  deed  of 
trust,  was  too  general  to  raise  an'  issue  of  fraud. 
[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fraud,  ||  36-39.] 

2.  8T7BBOOATION— DKBD    OF   TBUSI^PaTMBRT. 

In  a  suit  to  restrain  foreclosure  of  a  second 
deed  of  trust,  defendants  filed  a  cross-bill  char- 
ging that  the  grantor  sold  the  land  to  P.,  who 
contracted  to  pay  off  certain  enumerated  liens, 
including  plaintiff's ;  that  defendants'  deed  of 
trust  had  not  been  satisfied :  that  the  lien  there- 
of was  inferior  to  that  under  which  plaintiff 
purchased  the  land  on  foreclosure;  that  the 
original  owner.  P.,  in  having  the  land  sold  under 
complainant's  deed,  paid  off  the  indebtedness  to 
him,  and  that  such  sale  was  had  in  pursuance 
.of  a  conspiracy  to  defeat  defendants'  claims. 
Held,  that  under  such  facts  complainant  was 
entitled  to  snbrogation  to  the  amount  of  his  lien, 
and  that  defendants  were  therefore  not  entitled 
to  relict  without  offering  to  pay  the  same. 

Appeal  from  Chancery  Court,  Leflore  Coun- 
ty; Percy  Bell,  Chancellor. 

BUI  by  W.  T.  Loggins  against  Ramooeda 
Bros.  From  a  decree  In  favor  of  complain- 
ant, defendants  appeal.    Affirmed. 


cnasea  tne  same  at  a  loreclosnre  sale  made 
by  the  trustee  in  a  certain  deed  of  trust  given 
by  the  owner  of  the  land,  one  Schack,  to 
secure  the  payment  of  a  certain  note,  which 
had  come  into  the  hands  of  appellee  by  as- 
signment from  one  Lomax,  the  original  hold- 
er, which  was  past  due  and  unpaid;  that  the 
appellants  held  a  second  trust  deed  on  said 
lands,  executed  by  said  Schack  after  appel- 
lee's deed  of  trust  was  executed  and  record- 
ed; that  appellants'  deed  of  trust  was  infe- 
rior to  the  one  under  which  the  appellee  had 
purchased,  and  constituted  no  valid  lien  up- 
on the  land  in  controversy;  that  the  appel- 
lants were  attempting  to  foreclose  their  in- 
ferior deed  of  trust,  and  ofFer  said  land  for 
sale,  and  execute  a  deed  thereto  to  the  pur- 
chaser at  said  sale;  and  that  a  cloud  was 
thereby  cast  upon  the  title  of  appellee.  Ap- 
pellee obtained  an  Injunction  restraining  the 
sale  under  the  deed  of  trust  held  by  appel- 
lants. The  appellants  filed  their  answer,  and 
made  it  a  cross-bill,  charging  that  Schack,  who 
had  owned  the  land,  had  sold  It  to  one  Peteet, 
and  that  as  part  of  the  consideration  Peteet 
had  contracted  to  pay  off  certain  enumerated 
liens  and  Incumbrances,  among  which  was 
that  of  appellee,  and  that  the  incumbrances 
BO  enumerated  were  the  only  liens  against 
said  land;  that  the  indebtedness  secured  by 
the  trust  deed  held  by  the  appellants  had 
not  been  satisfied,  and  constituted  a  lien  upon 
the  lands.  Appellants  admit  that  their  lien 
Is  Inferior  to  that  of  the  appellee,  but  charge 
fraud  on  the  part  of  appellee,  Schack,  and 
Peteet  In  having  the  land  sold,  alleging  that 
Peteet  had,  in  compliance  with  his  obliga- 
tion, paid  ofF  the  Indebtedness  to  appellee, 
and  that  this  sale  under  the  trust  deed  held 
by  appellee  was  made  as  the  result  of  a  con- 
spiracy to  defeat  appellanta'  claim.  Appel- 
lants then  pray  a  discovery  of  the  agreement 
made  with  Peteet  and  a  cancellation  of  ap- 
pellee's claim  to  said  land  as  a  cloud  upon 
appellants'  title.  No  offer  Is  made  to  repay 
to  the  appellee  what  he  has  paid  out  In  ac- 
quiring title  to  said  land,  and  no  offer  Is 
made  to  do  equity.  To  this  cross-bill  the  ap- 
pellee filed  a  demurrer,  on  the  ground  that 
the  cross-complainant  sought  to  have  can- 
celed the  trustee's  deed  to  complainant  with- 
out offering  to  pay  him  the  amount  expend- 
ed In  acquiring  said  deed.  This  demurrer 
was  sustained,  the  cross-complainants  de- 
clined to  amend,  and  their  cross-bill  was  by 
the  court  dismissed. 

8.  R.  Coleman,  for  appellants.  Owln  ft 
Mounger,  for  appellee. 

TRULY,  J.  The  cross-bill  of  appellanta 
makes  no  charge  of  fraud  with  sufficient 
legal  deflniteness  to  demand  answer  or  denlaL 
The  facts  stated  might  well  subsist  with 
perfect    fairness,    and    mere   general    aver- 


the  truth  of  every  statement  of  fact  con- 
tained therein  as  to  the  clrcumstancea  at- 
tendant on  the  foreclosure  sale  under  the 
senior  trust  deed,  conceding  that  the  sale  was 
'In  fact  made  In  order  to  perfect  the  title  to 
the  land,  nevertheless  the  party  paying  off 
the  senior  debt  to  protect  his  own  title  waa 
by  a  perfectly  familiar  principle  of  law  en- 
titled to  the  application  of  the  doctrine  of 
subrogation.  Dickson  v.  Sledge  <Mlss.)  88 
South.  673.  This  is  long  since  firmly  es- 
tablished.   Staples  V.  Fox,  45  Miss.  667. 

Appellants  held  a  subordinate  lien  on  the 
land,  and  by  applying  the  principle  of  sub- 
rogation they  are  placed  in  no  worse  atti- 
tude than  they  originally  occupied.  The  fact 
that  they  hold  a  trust  deed  on  the  same  land 
cannot  defeat  the  right  of  subrogation  in- 
voked by  appellee.  This  principle  Is  plainly 
recognized  by  this  court  in  Trust  Co.  v. 
Peters,  72  Miss.  1070,  1071,  18  South.  497. 
Conceding  that  the  senior  Incumbrance  had 
in  point  of  fact  been  fully  paid,  the  exhibit 
to  the  cross-bill  shows  that  the  payment  was 
made  under  the  guaranty  and  upon  the  ex- 
press representation  that  nothing  remained 
due  or  unpaid  on  the  trust  deed  held  by  ap- 
I>ellant8.  If  the  debt  was  so  paid,  the  right 
to  subrogation  is  unquestionable.  Cansler  v. 
Sallis,  54  Miss.  446.  Under  the  facts  stated 
appellants  will  not  be  permitted  by  a  court 
of  equity  to  take  advantage  of  a  transaction 
to  which  they  were  not  parties,  and  by  which 
they  were  not  misled,  in  order  to  improve 
their  own  position  to  the  prejudice  of  the 
rights  of  others.  Granting  that  the  foreclo- 
sure sale  was  made  for  the  purpose  charged, 
if  this  entitles  appellants  to  any  relief  (which 
we  do  not  here  decide).  It  can  only  be  upon 
their  discharging  or  <^ering  to  pay  the  senior 
incumbrances  on  the  land,  the  justness  and 
validity  of  which  are  not  questioned. 

This  they  did  not  offer  to  do.  "He  who 
seeks  equity  must  do  equity." 

Affirmed  and  remanded. 


SHINES    v.    HAMILTON. 
(Snpreme  Court  of  Mississippi.    Feb.  S,  1906.) 

1.  Elections — Contest— Statutes. 

Under  Rev.  Code  1892,  i  3034,  providing 
that  all  the  provisions  of  law  on  the  subject  of 
state  and  county  elections,  so  far  as  applicable, 
shall  govern  municipal  elections,  an  election 
contest  for  the  office  of  mayor  of  a  city  operat- 
ing under  the  Code  chapter  with  reference  to 
municipalities  was  properly  brought  under  Rev. 
Code  1892,  §  3679,  providing  for  conteste  in 
state  and  county  elections. 

2.  SiitK  —  Contests  —  Pleading  —  Baixots 
— Makes  of  Candidates. 

Under  Bev,  Code  1892,  g  3655,  providing 
that  after  the  proper  officer  has  knowledge  of  or 
has  been  notified  of  a  xiomination,  as  provided, 
of  any  candidate  for  office,  he  shall  not  on^it 


respondent's  name  was  not  placed  on  the  ballot 
on  the  written  request  of  one  of  the  candidates 
so  nominated,  or  of  a  qualified  elector  who  made 
oath  that  he  was  a  member  of  the  nominating 
body  or  participated  in  the  primary  election,  did 
not  sufficiently  allege  that  respondent's  name 
was  improperly  on  the  ballot 
8.  Same — Comuissionebs— Invalid  Appoint- 
ment—Bffkcst. 

Where  the  same  irregularity  avoided  two 
separate  appointments  of  election  commission- 
ers, and  the  same  invalidity  attached  to  each 
so-called  official  ballot  such  objections  did  not 
apply  to  the  electors  holding  the  election,  they 
l>eing  empowered  in  such  cases  to  act  by  Rev. 
Code  1892,  {  3643,  and  the  ballots  actually 
used,  whether  official  or  not,  were  properly 
counted,  under  section  3661. 
4.  Same— iHELioiBiLiTY  of  Htohest  Candi- 
date— Effect. 

Where,  in  an  election  contest,  there  was  no 
charge  of  fraud,  a  minority  candidate  who  re- 
ceived less  than  one-fourth  of  the  votes  cast  at 
the  election  was  not  entitled  to  claim  the  office 
because  of  alleged  irregularis  in  tlie  holding 
of  the  election. 

Appeal  from  Circuit  Court,  Holmes  Coun- 
ty; A.  McC.  Klmbrongh,  Judge. 

Action  by  H.  O.  Shines  against  J.  G.  Ham- 
ilton to  contest  the  latter's  election  as  mayor 
of  the  town  of  Durant  From  a  Judgment  in 
favor  of  respondent,  defendant  appeals.  Af- 
firmed. 

The  petition,  which  waa  brought  Tinder 
Code  1802,  §  3679,  was  demurred  to.  The 
demurrer  was  sustained,  and,  contestant  de- 
clining to  amend,  the  petition  was  dismissed: 
the  only  error  assigned  being  the  action  of 
the  court  in  sustaining  ttie  demurrer  and  dis- 
missing the  petition.  The  petition  showv  that 
the  town  of  Durant  Is  governed  by  ttie  Code 
chapter  on  municipalities  and  amendments 
thereto,  and  that  on  the  13th  day  of  Decem- 
ber, 1904,  an  election  was  held  for  the  ofBce 
of  mayor  and  other  town  ofiScers.  According 
to  the  returns  of  this  election  as  made  to  the 
board  of  mayor  and  aldermen  by  the  major- 
ity of  the  election  commissioners  Hamilton 
was  elected  mayor;  he  having  received  97 
votes  and  Shines  7,  and  16  votes  not  being 
counted,  for  the  reason  that  they  were  not 
official  ballots,  since  they  contained  only  the 
name  of  the  contestant  as  a  candidate  for 
mayor,  while  the  ballots  which  were  ooanted 
contained  the  names  of  both  contestant  and 
contestee.  There  is  no  allegation  of  fraud 
in  connection  with  the  election,  other  than  that 
the  voters  should  have  been  restricted  to  vot- 
ing for  the  contestant  for  the  office  of  mayor, 
since  the  contestee's  name  was  not  placed  oif 
the  ballot  In  a  regular  way.  At  a  called 
meeting  of  the  l>oard  of  mayor  and  aldermen, 
as  shown  by  the  proceedings,  on  the  25th  day 
of  November,  1904,  Parkinson,  Mayfleid.  and 
West  were  appointed  election  commissioners 
to  conduct  the  election  to  be  held  on  D«>cem- 
ber  13th  following;  Parkinson  being  named 
as  ticket  commlasioner  to  have  xtrepared  and 
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of  tbe  Code.    It  la  also  admitted  tbat  this 
requirement  of  law  was  not  met  at  a  similar 
meeting  held  on  NoTember  29th,  at  which 
meeting  Mayfleld  was  substituted  for  Parkln- 
aon  as  ticket  commissioner.    Mayfleld  then 
liad  a  ballot  prepared  containing  the  name 
of  J.  O.  Hamilton,  the  regular  nominee  of 
-the  Democratic  Party,  chosen  by   a  party 
primary,  and  the  name  of  Shines,  who  pre- 
sented to  the  commissioners  a  written  petl- 
"tion  requesting  his  name  to  be  placed  upon 
the  ballot,  as  provided  in  section  3652  of  the 
Oode.    Parkinson    had    a    ballot    prepared 
'wblch  contained  the  name  of   Shines,  but 
omitted  the  name  of  Hamilton  therefrom,  for 
tbe  reason  that  his  name  was  not  presented 
to  the  election  commissioners  "upon  written 
request  of  one  or  more  of  the  candidates  so 
nominated,  or  of  any  qualified  elector  who 
win  make  oath  that  he  participated  In  tbe 
primary    election    which    nominated    hlni." 
Tbe  contestee  filed  a  demnrrer  to  the  petition, 
setting  forth  several  grounds,  and  the  court 
beld  that  tbe  following  grounds  were  well 
taken,  to  wit:    "(3)  Because  said  petition 
does  not  deny  that  defendant  was  the  regU' 
lar  n<»nlnee  of  the  Democratic  Party   for 
mayor  for   the   regular   municipal   election 
bald  on  December  13,  1904,  and  that  said 
James  Parkinson  and  all  the  other  election 
commissioners  had  been  notified  of  such  nomi- 
nation and  had  knowledge  of  that  fact,  and 
therefore  had  no  right  to  omit  the  name  of 
petitioner  from  such  ballot  unless  upon  his 
written  request,  which  request  was  not  made. 
(4)  Because,  ab  shown  by  said  petition  and 
by  Exhibit  A  thereof,  said  Parkinson  was 
never  l^ally  appointed  ticket  commissioner,  no 
notice  having  been  given  of  said  special  meet- 
ing of  November  25th  and  no  entry  having 
been  made  on  the  minutes  of  said  meeting  of 
such  notice;  and  said  commissioners  of  election 
bad,  under  section  3661  of  tbe  Code,  author- 
ity to  prepare  ballots  for  an  emergency,  and 
such  ballots  were  prepared,  giving  to  voters 
their  choice  between  petitioner  and  defendant, 
and  defendant  was  overwhelmingly  elected. 
•    •    •     (5%)     Because    the    tally    sheets 
and  lists  of  voters  were  legally  sufficient  as 
returns  of  election  and  did  not  invalidate  the 
election." 

S.  L.  Dodd  and  W.  L.  Dyer,  for  appellant 
Noel,  Pepper  &  Elmore,  for  aiq;>ellee. 

XBUIiX,  J.  The  contest  was  properly  in- 
stituted. The  cases  of  EUisly  v.  Batten- 
hausen,  59  Miss.  580,  Harrison  v.  Oreaves, 
69  Miss.  453,  and  other  cases  decided  prior  to 
tbe  adoption  of  the  CoAe  of  1892,  are  not 
controllable  at  this  time,  at  least  so  far  as 
relates  to  municipalities  operating  under  the 
Code  chapter.  SecUon  3034,  Rev.  Ck)de  1892, 
a  new  provision  enacted  In  full  view  of  pre- 
TloQS  decisions,  expressly  provides  that  "all 
tbe  provisions  of  law  on  the  subject  of  state 
88  80.— M 


sections  controlling  elections  generally. 
Among  the  sections  referred  to  and  so  ez- 
preesly  made  applicable  to  municipal  elec- 
tions is  Rev.  Code  1892,  8  3679,  under  which 
this  contest  was  instituted. 

But  this  being  true  cannot  avail  for  tbe 
benefit  of  the  contestant  Although  the  con- 
test was  properly  Instituted,  tbe  demurrer 
to  the  petition  was  nevertheless  correctly  sus- 
tained. The  facts  stated  in  that  petition, 
considered  in  any  light  authorized  by  the 
law,  give  the  contestant  no  standing  in  court 
It  nowhere  appears  that  the  name  of  tbe  con- 
testee was  wrongfully  on  tbe  ballots  used  at 
the  election.  It  is  true  that  the  petition 
undertakes  to  negative  the  existence  of  sev- 
eral of  tbe  ways  in  which  the  name  of  a 
candidate  may  lawfully  be  placed  on  a  ballot 
to  be  used  at  an  election,  but  It  Is  significant 
tbat  the  petition  does  not  undertake  by  ex- 
press averment  to  deny  that  the  name  of  tbe 
contestee  was  properly  on  the  ballot  Tbe 
contention  that  the  name  of  a  nominee  cannot 
be  placed  on  a  ballot  except  upon  the  written 
request  of  one  of  the  candidates  so  nominated, 
or  of  a  qualified  elector  who  makes  oath  that 
he  was  a  member  of  the  nominating  body  or 
participated  In  the  primary  election,  is  not 
sound.  These  are  simply  easy  methods  of 
getting  all  names  properly  on  the  ballot  de- 
vised to  prevent  the  possibility  of  any  duly 
nominated  candidate  being  wrongfully  left 
off  the  ticket  But  they  are  not  the  exclusive 
ways.  Section  3666  provides  that  "after  the 
proper  officer  has  knowledge  of  or  has  been 
notified  of  the  nomination,  as  provided,  of  any 
candidate  for  office,  he  shall  not  omit  his 
name  from  the  ballot  unless  upon  the  written 
request  of  such  candidate."  And  It  Is  made 
mandatory  tbat  "every  ballot  shall  contain 
tbe  names  of  all  candidates  nominated  as 
specified  and  not  duly  withdrawn."  The  fact 
of  such  nomination  coming  to  the  knowledge 
of  the  proper  officer,  the  ticket  commissioner, 
his  duty  is  imperative  to  place  the  name  of 
the  nominee  oh  the  official  ballot  The  law 
deals  with  results,  not  the  minor  details  by 
which  the  Information  is  communicated. 
Whether  the  method  adopted  to  advise  the 
commissioner  of  such  nomination  be  the  writ- 
ten request  of  one  or  more  of  the  candidates, 
tbe  affidavit  of  a  participating  elector,  the 
report  of  tbe  officer  conducting  the  primary 
election,  or  other  legally  recognized  method 
of  nomination,  the  effect  is  the  same — the 
desired  result  reached.  If  tbe  "proper  officer- 
has  knowledge  or'  tbe  nomination  "he  stiall 
not  omit  his  name  from  the  ballot"  except 
upon  request  duly  made.  The  petition  does 
not  aver  either  that  the  contestant  was  not 
duly  nominated  in  some  of  tbe  sevN'sl  ways 
permitted  by  the  law,  or  that  the  fact  of  this 
nomination  had  not  come  to  the  knowledge 
of  the  election  commissioners.  If  such  fact 
existed  and  was  within  the  knowledge  of  tbe 


the  Totes  represented  by  the  ballots  prepared 
by  Parkinson  should  hare  been  counted  Is 
without  merit  If,  as  contended,  the  appoint- 
ment of  the  other  -election  commissioner  as 
ticket  commissioner  was  void  because  of  the 
Irregularity  In  the  manner  in  which  the 
special  meeting  of  the  board  of  mayor  and 
aldermen  was  called,  the  same  objection  with 
equal  force  applies  to  Parkinson's  appoint- 
ment and  designation  as  ticket  commissioner. 
If  it  be  conceded  that  the  appointment  of 
election  commissioners  by  the  board  of  mayor 
and  aldermen  at  the  called  meeting  was 
Talld,  then  the  ballot  prepared  by  the  last 
selected  ticket  commissioner  and  approved  by 
a  majority  of  the  election  commissioners, 
and  which  contained  the  names  of  all  the 
candidates,  was  the  official  ballot  If  it  be 
conceded  that  the  same  Irregularity  avoided 
each  appointment  and  the  same  invalidity  at- 
tached to  each  so-called  official  ballot  thai, 
notwithstanding  this,  the  electors  holding  the 
election  were  duly  empowered  to  act  by  vir- 
tue of  section  3643,  Rev.  C!ode  1892,  and  the 
ballots  actually  used  were  properly  counted, 
whether  official  or  not  under  section  8661, 
Rev.  Code  1892. 

Under  no  view  of  the  caae  authorized  by 
law  can  we  understand  how  the  contestant 
who,  granting  everything  for  which  he  con- 
tends, received  less  than  one-fourth  of  the 
votes  cast  at  the  election,  can  claim  to  have 
been  duly  elected  or  to  be  entitled  to  the  office. 
There  Is  no  charge  of  fraud,  and,  conceding 
the  existence  of  all  the  irregularities  com- 
plained of,  the  will  of  the  people  was  fairly 
and  honestly  ascertained.  This  is  the  sole 
purpose  of  all  elections.  When  the  will  of 
the  sovereign  people  has  been  so  fairly  ex- 
pressed, it  should  control.  This  court  will  not 
countenance  for  purely  technical  reasons  an 
overthrow  of  the  result  Wherefore,  in  our 
judgment  the  demurrer  to  the  petition  was 
properly  sustained. 

The  judgment  is  affirmed. 


SHIELDS  V.   STATB. 
(Supreme  Oonrt  of  Mississippi.    Feb.  5,  1908.) 

1.  HOUICIDB— A86AUL,T  WITH  IRTSRT  TO  KlU, 
— BVIDKNCE. 

Where,  in  a  prosecution  for  assault  with 
Intent  to  kill,  the  evidence  on  the  question 
as  to  who  was  the  aggressor  was  conflicting,  evi- 
dence that  prosecutor  had  been  acting  as  a 
deputy  sheriff  under  color  of  authority,  that  he 
bad  made  out  an  affidavit  against  defendant  for 
carrying  a  concealed  weapon  on  which  a  war- 
rant was  issued  for  defendant's  arrest  and  that 
he  had  been  appointed  a  si>ecial  constable  to 
serve  the  warrant,  was  competent  to  show  the 
purpose  and  intent  of  the  prosecutor  in  seeking 
the  defendant 

2.  Sahb. 

Evidence  that  prosecutor,  immediatelv  after 
the  assault  stated  that  he  was  sorry  he  aid  not 


Appeal  from  Circuit  Court  Claiborne  Coun- 
ty; O.  W.  Oatchings,  Judge. 

York  Shields  was  convicted  of  assanit  and 
battery  with  intent  to  kill,  and  appeals.  Re- 
versed. 

The  facts  as  shown  by  the  record  are  in 
substance  as  follows.  Appellant  went  to  the 
village  of  Carlisle  to  have  some  plow  points 
sharpened  for  Dr.  McOaleb,  on  whose  place 
he  was  a  laborer.  Some  time  prior  to  this 
Dr.  McCaleb  bad  become  surety  on  tlie  ap- 
pearance bond  of  one  Harper.  The  latter 
had  made  default  and  Dr.  McCaleb  was 
endeavoring  to  arrest  him,  and  bad  employed 
appellant  to  assist  him.  Harper's  relatives 
became  incensed,  and  one  of  them  had  threat- 
ened to  kill  appellant  and  appellant  pro- 
cured a  pistol  and  carried  it  swung  from  his 
shoulder  in  a  strap  In  full  view.  Wliile 
standing  in  the  door  of  the  blacksmith  shop  at 
Carlisle  with  Ills  pistol  swinging  at  his  side, 
Wilbur  F.  Smith,  who  had  been  appointed 
as  a  deputy  sheriff  by  written  appointment 
from  the  sheriff,  but  who  had  not  qualified  as 
provided  by  law,  seeing  appellant  with  the 
pistol,  though  he  had  no  warrant  for  his  ar- 
rest undertook  to  take  it  from  him.  Appel- 
lant resisted  and  a  scuffle  ensued,  and  the 
pistol  was  finally  taken  from  appellant 
Smith  then  went  before  bis  brother,  R  W. 
Smith,  a  justice  of  the  peace,  and  made  affi- 
davit against  appellant  A  warrant  was  is- 
sued by  the  justice  of  the  peace,  and  W.  F. 
Smith  specially  deputized .  to  execute  it 
Thereupon  the  two  Smiths,  one  a  Justice  of 
the  peace  and  the  other  a  special  deputy, 
both  armed,  went  to  the  plantation  of  Dr. 
McCaleb  and  proceeded  to  the  field  where  ap- 
pellant was  working.  W.  F.  Smith  was  in 
his  shirt  sleeves,  and  his  pistol  was  plainly 
visible  in  his  hip  pocket  and  it  Is  admitted 
that  he  did  not  tell  Shields  that  he  had  a 
warrant  for  bis  arrest  At  tills  point  the 
testimony  becomes  conflicting.  According  to 
the  state's  evidence,  W.  F.  Smith  said  "WelL 
York !"  and  at  the  same  time  reached  toward 
his  left  hip  pocket  for  the  warrant  where- 
upon appellant  Jerked  out  his  pistol  and  be- 
gan firing  at  Smith,  and  that  by  the  time 
the  third  shot  bad  been  fired  Smith  had  gotten 
his  pistol  out  and  returned  the  Are;  B.  W. 
Smith  opening  fire.  While  appellant  was 
attempting  to  escape,  C.  C.  Smith,  a  brother 
of  the  other  two  Smiths,  rode  up  on  horse- 
back and  intercepted  him,  firing  at  him  alsa 
Appellant  testified  that  when  Smith  approach- 
ed him  and  said  "Well,  York!"  he  (Smith) 
threw  his  hand  to  his  hip  pocket  pulled  his 
pistol,  and  began  firing,  and  that  B.  W. 
Smith  did  the  same  thing,  and  that  be 
(Shields)  then  returned  the  fire  In  self-de- 
t&ae.  Dr.  McCaleb  testified  that  be  "heard 
the  shooting,  saw  two  men  in  the  field  after 
the  first  shooting,  then  three.    Tber  were  on 
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man:  'I  am  sorry  I  did  not  kill  tbe  negro. 
I  came  down  bere  for  the  purpose  of  killing 
lilm."*  Mrs.  McGaleb  corroborated  blm  on 
this  point  The  following  testimony  of  Mrs. 
SIcCaleb  was  excluded  by  tbe  court  over  the 
objection  of  tbe  defendant:  "After  I  beard 
-these  shots —  I  saw  tbe  shots  in  tbe 
field  where  tbe  negro  was  working.  He  was 
In  sight  of  me,  and  I  saw  three  men  after 
blm;  and  I  saw  one  of  them,  0.  0.  Smith, 
abasing  him  on  a  horse  with  a  pistol,  and  be 
stiot  at  blm  twice  rannlng  through  the  field." 
The  action  of  the  court  in  excluding  this 
part  of  the  testimony  of  Mrs.  McCaleb,  on 
tbe  ground  that  it  did  not  constitute  a  part 
of  the  res  gestae,  is  assigned  as  error. 

J.  McO.  Martin  and  F.  A.  Polsley,  for  appel- 
lant K.  V.  Fletcher,  Asst  Atty.  Gen.,  for 
tbe  State. 

HARPER,  Special  Judge.  There  was  but 
one  question  in  this  case  for  the  jury  to  de- 
termine, and  tliat  was,  who  was  the  aggres- 
sor? On  this  point  tbe  direct  testimony  was 
conflicting,  and  it  was  necessary  to  consider 
tbe  extrinsic  circumstances  that  tended  in 
any  way  to  shed  light  on  this  question.  Tbe 
purpose  and  Intent  of  Smith,  the  prosecutor. 
In  seeking  out  the  defendant  therefore^  be- 
came important  and  It  was  proper  for  tbe 
court  below  to  permit  the  state  to  show  that 
Smith  bad  been  acting  as  deputy  sheriff  un- 
der color  of  authority  at  least  that  he  had 
made  out  the  affidavit  against  defendant  for 
carrying  a  concealed  weapon,  that  a  warrant 
bad  been  issued  for  defendant's  arrest  and 
that  he  bad  been  appointed  a  special  con- 
stable to  serve  the  same.  Whether  his  ap- 
pointment was  regular  or  not  would  seem  to 
be  unimportant  in  this  case. 

For  tbe  same  reason,  and  not  because  It 
was  a  part  of  the  res  gestae,  all  the  evidence 
of  Mra.  McGaleb,  offered  by  defendant  should 
haye  been  admitted.  It  tended  to  show  in 
some  measure  that  Wilbur  Smith  went  to 
tbe  scene  for  the  purpose  of  killing  defendant 
and  that  be  expected  and  prepared  for  an 
affray  by  having  both  his  brothers  on  hand 
armed  and  ready  for  action. 

For  this  error  of  the  court  in  excluding 
the  greater  part  of  Mrs.  McOaleb's  testimony, 
this  cause  is  reversed  and  remanded. 


KANSAS  CITY,  M.  4  B.  R.  CX).  t.  HEARD. 
(Supreme  Ck>urt  of  MlssiasippL    Feb.  5,  1906.) 

CasBUBS— IRJTTBIKS    TO    LiVK    STOOK— BXCIP- 
TI0N8  IK  CONTBACT— BUBDEN  OF  PbOOF. 

Where  a  contract  for  the  shipment  of  cattis 
provides  that  the  carrier  shall  not  be  liable  for 
any  damage  caused  bv  defects  in  can  used  in 
transporting  the  cattle,  or  in  consequence  of 
the  escape  of  the  cattle  through  the  doors  of  the 
cats,  or  from  fright,  crowding,  etc.,  the  burden 
is  on  the  carrier  to  show  that  any  injury  to  the 


uent.  uig.  (Jarrlers,  H  72»-72S,  958.] 

Appeal  from  Circuit  C!ourt  Monroe  C!ounty ; 
E.  O.  Sykes,  Judge. 

Action  by  J.  W.  Heard  against  tbe  Kansas 
City,  Memphis  ft  Birmingham  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  W.  Buchanan,  for  appellant  Oillylen 
&  Leftwlcb,  for  appellee. 

HARPER,  Special  Judge.  This  Is  an  ac- 
tion of  tort  brought  by  J.  W.  Heard  against 
the  Kansas  City,  Memphis  ft  Birmingham 
Railroad  Company  for  Its  failure  to  deliver 
safely  certain  catUe  intrusted  to  it  for  ship- 
ment from  Sulligent  Ala.,  to  New  Orleans, 
La.  There  was  jud^ent  in  tbe  lower  court 
for  the  plaintiff,  and  the  defendant  appealed. 

The  proof  for  the  plaintiff  tended  to  show 
that  be  delivered  to  defendant  120  bead  of 
cattle,  consisting  of  calves,  yearlings,  and 
cows,  for  shipment ;  tliat  when  the  cars  were 
delivered  to  the  M.  ft  O.  Railroad  Company 
at  Tupelo  there  were  26  missing,  6  dead,  and 
many  of  the  remainder  seriously  bruised,  scar- 
red, and  otherwise  injured.  Tbe  defendant  un- 
dertook to  show  by  its  employes  that  it  had 
exercised  due  care,  that  it  delivered  to  the 
connecting  line  all  tbe  cattle  Intrusted  to  it 
and  that  they  were  in  good  condition  when 
so  delivered.  The  defendant  also  offered  in 
evidence  a  bill  of  lading,  containing  provi- 
sions as  follows:  "(1)  The  shipper  hereby 
agrees  that  he  will  select  tbe  car  or  cars  to 
be  used  for  transportation  of  such  stock,  and 
before  making  such  selection  he  will  care- 
fully examine  and  inspect  tbe  same,  and 
each  one  of  them,  and  will  only  select  such 
cars  as  are  in  good  and  suitable  condition, 
and  after  such  stock  Is  loaded  and  before 
the  same  leaves  tbe  first  station  above  named 
he  will  again  examine  said  car  or  cars,  and 
will  see  that  all  the  doors  and  openings  in 
said  cars  are  dosed,  and  so  fastened,  and 
afterward  kept  so  closed  and  fastened,  as 
to  prevent  tbe  escape  of  said  stock  therefrom, 
and  that  be  will  at  once  notify  tbe  company 
of  any  defect  in  the  floors,  doors,  fastenings, 
or  slats  on  said  cars,  anc)  tbe  manner  in 
which  such  doors  or  slats  are  placed  upon 
or  attached  thereto,  and  In  case  of  flntUng 
any  such  defect  will  demand  in  writing 
another  car  or  cars  in  lieu  of  such  car  or  cars 
so  found  defective.  •  •  *  (3)  For  the 
consideration  aforesaid,  it  is  further  agreed 
that  neither  tbe  company  nor  any  connect- 
ing carrier  shall  be  responsible  for  any  dam- 
age or  injury  sustained  by  said  live  stock, 
by  reason  of  any  defect  in  tbe  cars  used  in 
the  transportation  thereof,  in  consequence  of 
the  escape  of  the  said  live  cattle  through  the 
doors  and  openings  in  said  cars,  or  by  reason 
of  the  stock  being  wild,  unruly,  weak,  maim- 
ing each  other  or  themselves,  or  from  fright 
of  animals,  or  from  crowding  of  one  upon 


that  tended  to  show  that  the  cattle  were 
poor  and  In  bad  condition  when  shipped, 
and  that  too  many  had  been  crowded  Into 
the  cars.  Whereupon  the  plaintiff  offered 
proof  which  tended  to  show  that  he  had  per- 
formed everything  required  of  him  In  the 
foregoing  provlalons  of  his  contract,  that  the 
cattle  were  In  fair  condiUon  tor  shipment, 
and  that  the  cars  were  not  overcrowded. 

The  defendant  asked  and  obtained  an  In- 
struction as  follows :    "(8)  The  court  chargM 
the  Jury  that.  If  they  beUeve  from  the  evi- 
dence that  the  injury  to  plaintiff's  stock  was 
the  result  of  their  poor  condition  and  over- 
crowded cars,  then  there  can  be  no  UabiUty 
on  the  defendant,  and  the  Jury  will  find  for 
the  defendant"    The  main  effort  of  defend- 
ant in  the  court  below  seemed  to  be  to  show 
by  its  employes  that  all  the  catOe  It  had 
received  had  been  delivered  to  the  connect- 
ing carriers  and  that  they  were  In  good  con- 
dition when  BO  delivered.    There  was  no  ef- 
fort to  show  how  the  loss  and  Injury  of  the 
cattle  occurred,  for  that  was  denied.    There 
was  some  proof  that  the  cattle  were  In  poor 
condition  for  shipment,   and  that  If  there 
w«e  120  head  of  catUe  In  the  two  cars,  as 
claimed  by  plaintiff,  such  would  have  been 
an  overloading.    But  plaintiff's  evidence  con- 
tradicted this,  and  was  properly  submitted  to 
the  jury,  who  found  for  plaintiff.    In  the 
very  case  cited  by  appellant  (Chicago  R.  K. 
Co.  V.  Abels,  60  Miss.  1023)   this  court  has 
said:    "The  carrier  must  show  full  perform- 
ance of  duty  with  respect  to  what  was  ship- 
ped according  to  its  nature,  and  when  that 
Bhowtag  is  made,  and  that  the  Injury  was 
from  an  excepted  cause  In  the  contract,  lia- 
bility cannot  be  fixed  on  the  carrier,  except 
by  proof  of  a  want  of  due  care  and  diligence. 
In  the  Instant  case  the  defendant  failed  to 
show  "that  the  Injury  was  from  an  except- 
ed cause  In  the  contract"  to  the  satisfacUon 
of  the  Jury,  and  hence  the  defendant  failed 
to  overcome  the  prima  facie  case  made  out 
by  the  plaintiff.    The  other  errors  complain- 
ed of  by  appellant  seem  to  be  without  merit 
The  Judgment  of  the  lower  court  is  there- 
fore afOrmed. 


BOOTT   ▼.    8TATBJ. 
(Supreme  (Jourt  of  Mississippi.    Feb.  5,  1908.) 
Witnesses  —  Impeachment  —  Immatkbiai 

Matter.  .       ,      ..      .  -j      . 

Where,  in  a  prceecution  for  nomjciae,  a 
state's  witness  on  cross-examination  denied  that 
he  had  inquired  of  M.  before  the  trial  what  he 
(witness)  had  testified  to  at  a  previous  trial  of 
the  case,  such  evidence  referred  to  an  immateri^ 
matter,  as  to  which  defendant  was  not  entitled 
to  impeach  the  witness  in  rebuttal. 

fBd.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  S  1224.] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; O.  W.  Catchlngs,  Judge. 


B.  V.  Fletcher,  Aast  Atty.  Gen.,  for  the  btate. 

OALHOON,  J.    Dorsey  Foreman  had  be«i 
produced  by  the  state  as  a  witness  and  given 
his  testimony,  in  which,  on  cross-examination, 
he  had  been  asked  by  the  defendant  whether 
he  had  not  gone  to  W.  BS.  Mollison  before  the 
trial  and  inquired  of  him  what  he  (Foreman) 
had  testified  to  at  a  previous  trial  of   the 
case.    Foreman  said  he  had  not  made  this 
inquiry  of  Mollison.     The  defense  then,   in 
rebuttal,  produced  Mollison  and  asked    him 
this  question,  viz.:    "State  whether  or  not 
Dorsey  Foreman  came  to  you,  just  before  he 
was  put  on  the  stand,  or  at  any  time  im- 
mediately preceding  the  trial  of  this  case  at 
the  December  term,  1902,  and  asked  you  what 
he  swore  to  in  this  case,  or  what  his  evidence 
was  in  this  case,  at  the  trial  which  preceded 
that,  at  the  hearing  of  this  case  on  the  habeas 
corpus  trial."    The  court  below  sustained  an 
objection  to  this  question  on  the  ground  that 
it  was  an  attempt  to  Impeach  the  witness  on 
an  Immaterial  matter.    Thla  ruling  was  cor- 
rect    Williams  V.   State,   73   Miss.    820,    19 
South.  826.     It  could  have  no  relevancy  to 
the  issue  that  the  witness  sought  to  refreeta 
his  memory.    While  the  question  was  propa 
to  Foreman   on  cross-examination,   It  being 

Immaterial,  his  answer  could  not  be  contra- 
dicted. 
Affirmed) 


PRTOR  T.  STATE. 
(Supreme  C!ourt  of  MissIssippL    Feb.  6,  1906.) 
Homicide— Evidence— Dying    Deciabatiom 

— SUFFICIENCT  OF  PBBDICATE. 

In  homicide,  a  statement  made  by  deceased 
the  night  of  his  death,  and  while  suffering  from 
lockjaw,  after  announcing  that  he  had  stood  the 
pain  as  long  as  he  conld  and  would  have  to  die, 
and  wished  to  make  a  statement  so  that  the 
community  and  court  might  know  the  cause  of 
his  death,  was  comi>etent  as  a  dying  declaration. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Ctent  Dig.  Homicide,  H  430-437.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  T.  McDonald,  Judge. 

Warren  Pryor  was  convicted  of  mnrda, 
and  apiieals.    Affirmed. 

The  assignment  of  error  calls  in  question 
the  admission  of  a  purported  dying  declara- 
tion of  deceased. 

W.  H.  Maybln,  for  appellant  R.  T.  Fletch- 
er, Asst  Atty.  Gen.,  for  the  State. 

CALHOON,  J.  It  Is  In  evidence  that  de- 
ceased said:  "I  want  to  make  a  statement 
Warren  Pryor  Shot  me.  I  have  stood  the 
pain  as  long  as  I  can.  I  have  got  to  die.  I 
want  to  make  a  statement  to  you,  that  you 
and  the  community  and  the  court  may  know 
what  carried  me  away  from  here."  He  then 
proceeded  to  make  his  statemoit.    He  bad 
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compeieni  eviaence  as  a  ayiug  aecmrBuou. 
DlUatd  y.  Stats.  68  Miss.  860. 
Affirmed. 


WINEOARDEN  ▼.  STATE. 
(Sapreme  Court  of  Miasiasippl.    Feb.  6,  1900.) 

1.  BAIIr— Apfeai,. 

Where  a  phrsiclan  was  convicted  of  grand 
larceny,  neither  the  condition  of  his  family  nor 
bis  pattenta  was  entitled  to  consideration  on  an 
application  for  bail  pending  appeal. 
2S.  Sahs— Pbudino  Afpeai. 

Under  R«t.  Code  1892,  §  6G,  requiring  the 
exercise  of  great  cantion  in  ordering  bail  after 
conviction  of  felony,  the  refaaal  of  ball  pending 
appeal  from  a  conviction  for  grand  larceny  of 
a  defendant  49  years  of  age,  because  of  alleged 
111  health,  consisting  of  heart  disease,  asthma, 
catarrh,  and  indigestion,  was  not  an  abuse  of 
discretion. 

Appeal  from  Clrcnlt  Court,  Jackstm  Coun- 
ty; W.  T.  McDonald,  Judge. 

D.  Wlnegarden  was  convicted  of  larceny, 
and  flrom  an  order  denying  ball  pending 
appeal,  be  appeals.    Affirmed. 

Barber  &  Mlze,  for  appellant  B.  V.  Fletch- 
mt,  Asat  Atty.  Oen.,  for  tbe  State. 

OALHOON,  X  Appellant  was  convicted  of 
srand  larceny,  and  appealed.  He  applied  for 
ball  pending  this  appeal,  and  was  refused. 
Tbe  record  now  before  as  presents  simply  an 
appeal  by  him  from  that  refusal. 

His  affidavit  in  suppMt  of  bis  application 
for  ball  shows  that  be  is  49  yean  old,  in  bad 
bealth  with  heart  disease,  asthma,  catarrh, 
and  Indigestion;  that  be  therefore  cannot 
stand  confinement;  that,  U  he  does  not  exer- 
dae  freely,  be  "almost  smothers  to  death"; 
and  that  he  vriU  "probably  not  survive"  tbe 
Incarceration.  The  affidavit  proceeds  to  aay 
that  his  famUy,  a  wife  and  daughter,  are  In 
poverty;  that  he  is  their  only  means  of  8nj>- 
port;  that  his  daughter  has  been  an  invalid 
for  years,  and  needs  his  medical  care,  be 
being  a  physician  who  understands  her  case 
better  than  any  one  else;  that  be  Is  in  large 
practice  as  a  doctor  of  medldne,  making  a 
specialty  of  diseases  curable  by  medicine  con- 
cocted by  him  only  from  "native  herbs  and 
roots";  and  that  his  large  number  of  patients 
need  him  very  much  at  this  time,  and  he 
thinks  that  "many  of  them  will  never  be 
cured"  If  they  are  "deprived  of  bla  medical 
attention." 

We  have  deep  sympathy  for  bla  family; 
bnt  It  la  certain  that  their  condition  fnmlsbea 
no  gronnd,  under  the  law,  on  which  to  base 
an  order  of  bail.  The  same  is  true  of  the 
deprivation  of  bla  services  to  bis  patients, 
to  whom  we  can  extend  our  condolence  only. 


vicnon  or  leiony.  xne  court  oeiow,  in  me 
exercise  of  its  statutory  discretion,  refused 
bail  after  bearing  and  seeing  the  witnesses, 
and  we  do  not  think  It  proper  in  this  case  to 
disturb  the  conclusion. 
Affirmed. 


YICKSBURO,  8.  &  P.  RT.  00.  T. 

BARMORE. 

(Sapreme  Conrt  of  Mississippi.    Feb.  6,  1906.) 

RAii.BOADS—OPBaATioN  —Accident  to  Peb- 

SOn  OR  TBACK— CONTBIBUTOBT  Neouoxhcb 

— WnXTUL  Injubt. 

Where  plaintiff  was  injnred  by  the  gross 
negligence  of  an  employe  of  defendant,  who, 
knowing  plaintiff's  perilous  situation  on  a  rail- 
road track,  wantonly  ran  over  him  with  a  rail- 
road tricycle,  the  contributory  negligence  of 
plaintiff  ia  no  defense. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  41, 
Cent  Dig.  Railroada,  |  ISlT.f 

Whitfield,  O.  3.,  dissentinc. 

Appeal  from  Circuit  Cotnt,  Warren  Comi- 
ty; O.  W.  Gatchlngs,  Judge. 

Suit  by  ThoB.  B.  Barmore  against  the 
yi(toburg,  Shreveport  &  Pacific  Railway 
Company  for  damages  for  personal  injuries. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals   Affirmed. 

For  a  fall  statement  of  tbe  facts,  see  88 
South.  210  et  seq. 

McWlIIle  ft  Thompson,  for  appellant  Mc- 
Laurin,  Armlstead  &  Brlen,  ft>r  appellee. 

TRULY,  J.  We  adhere  In  every  particu- 
lar to  the  opinion  of  the  court  delivered  in 
this  case  on  the  former  appeal.  86  Mlsa. 
426,  88  South.  210.  It  Is  sound  both  in  prin- 
ciple and  policy.  So  adhering,  nothing  re- 
mained for  the  trial  court  to  determine  upon 
practically  the  same  testimony,  except  tbe 
fact  of  tbe  injury  and  the  amount  of  damage 
inflicted  upon  the  appellee^  Tbe  trial  judge 
correctly  Interpreted  the  opinion  of  tbe  court, 
and  the  instructions  granted  were  in  perfect 
harmony  therewltti.  The  Jury,  being  govern- 
ed by  the  overwhelming  preponderance  of  the 
evidence,  found  that  appellee  was  injured  by 
tbe  gross  negligence  of  an  employ^  of  appel- 
lant who,  knowing  appellee's  perilous  situ- 
ation, wantonly  ran  the  tricycle  against  him 
and  caused  the  injury  complained  of.  This 
being  true,  contributory  negligence  would 
constitute  no  defense.  So  expressly  decided 
on  former  appeal.  See  last  clause  of  opin- 
ion. But  aside  from  this,  the  record  contains 
no  evidence  on  which  to  predicste  the  defoise 
of  oontrlbntory  negligence^ 

We  find  no  error  of  law,  and  the  Judgment 
Is  affirmed. 

WHITFIELD,  a  J.,  dissents. 


POWKBS 

Acts  1898,  p.  236,  creating  the  office  of 
Bupemamerary  jndge,  provides  tnat  such  judge 
may  hold  a  regular  term  when  the  regular  judge 
fails  to  attend,  and  gives  him  the  right  to  exer- 
cise all  the  powers  of  a  regular  circuit  judge. 
Code  1896,  S  917,  anthorizeii  the  presiding  judge 
during  the  regular  term  to  adjourn  the  court 
for  certain  purposes  until  some  future  day  to 
be  designated  bv  him.  Held,  that  a  super- 
numerary judge  holding  a  regular  term  of  the 
circuit  court  may  designate  a  day  for  holding 
an  adjourned  term  of  court  and  may  preside  at 
the  adjourned  term  so  fixed  by  him. 

2.  Same— Statutobt   Pbovibions— Corbtitu- 
tionality. 

Acts  1898,  pp.  286,  237,  ${  1,  2,  creating 
the  office  of  supernumerary  judge  and  defining 
his  duties  and  authority,  are  sufficient  of  them- 
selves to  create  that  office  and  to  confer  on 
the  supernumerary  judge  power  to  fix  and  pre- 
side at  an  adjonmed  term  of  the  circuit  court, 
conceding  that  the  other  sections  of  the  act 
are  unconstitutional. 

3.  JUBY— COMPETENOT     OF    JtJBOBS— GbOUNDS 

OF  Cbaxxeroe. 

Under  the  express  provisions  of  Code  1896, 
i  5018,  it  is  a  good  cause  of  challenge  by  the 
state  in  prosecutions  for  offenses  punishable 
by  imprisonment  in  the  penitentiary  that  a 
juror  thinks  that  a  conviction  should  not  be 
had   on   circumstantial  evidence. 

[Ed.  Note, — For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Jury,  $  487.] 

4.  SEDUC?riOH— ADMIS9IBILITT     OF    EIVIDKNCE. 

In  a  prosecution   for  seduction,  testimony 

as  to  whether   or  not   defendant  was  making 

love  to  prosecutrix  wa^  relevant  and  material. 

[Ed.  Note.^ — For  cases  in  point,  see  vol.  43, 

Cent  Dig.  Sales,  {§  35,  7a] 

6.  Sajix. 

In  a  prosecution  for  seduction.  It  was  prop- 
er for  the  state  to  show  how  long  defaidant 
"kept  company"  with  prosecutrix. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Seduction,  S§  78,  82,  85.] 

6.  Same. 

In  a  prosecution  for  seduction,  testimony 
as  to  when  a  child  was  bom  of  prosecutrix  was 
admissible,  in  corroboration  of  prosecutrix  as  to 
the  time  of  the  intercourse. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Seduction,  iS  83,  84.] 

7.  Same. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  a  conversation  between  prose- 
cutrix and  defendant  in  reference  to  a  previ- 
ous marriage  and  divorce  of  defendant  was 
admissible. 

8.  Cbiminal  Law— Admissions  bt  Defkrd- 

ANT. 

In  a  prosecution  for  seduction,  voluntary 
statements  made  after  the  act  by  defendant  to 
prosecutrix's  brother,  in  which  the  former  said 
that  he  was  going  to  marry  prosecutrix,  were 
admissible. 

9.  Same— Appeait-Pbesumptionb. 

While  it  is  the  duty  of  the  court  In  a 
criminal  case  to  ascertain  that  confessions 
sought  to  be  introduced  against  defendant  were 
made  voluntarily,  yet  it  will  be  presumed  on 
appeal  that  the  trial  Court  properly  performed 
that  duty  before  the  confessions  were  admitted, 
unless  the  record  affirmatively  shows  that  it 
did  not  do  so. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  {  3029.] 


acter,  were  properly  admitted  in  evidoioe. 

11.  Reduction— Chabacteb  of  Peobecittbix 
—Fix  Pabte  Cebtificates. 

In  a  prosecution  for  seduction,  an  ex  ^arte 
certificate  of  a  person  connected  witli  a  btuineai 
school,  informing  those  whom  it  might  concern 
that  prosecutrix  was  an  Indnstrions  and  coo- 
sclentions  student  and  had  won  the  esteem  of 
her  teachers,  was  incompetent 

[Ed.  Note. — For  cases  in  point,  see  voL  43. 
Cent  Dig.  Seduction.  |  73.J 

12.  Witnesses  — Redixeot     Exaionatioh — 
LiMiTATioH  of  Scope. 

A  conviction  will  not  be  reversed  for  ana- 
taining  the  state's  objection  to  qnestions  asked 
of  defendant  upon  redirect  examination  which 
sought  nothing  m  rebuttal  of  what  was  bronght 
out  on  cross-examination. 

13.  Seduction— Admissibility  of  Bvisencb 
— Age  of  Pbosecutbix. 

In  a  prosecution  for  seductioa,  defendant 
was  entitled  to  show  that  prosecutrix  was 
older  than  she  had  stated  herself  to  be  in  her 
testimony. 

14.  Cbiminal  La w— Appeai,— H a bmt.ikw  Eb- 
bob— i nstbuctions. 

The  refusal  of  a  charge  in  a  criminal  case, 
asserting  a  principle  fully  embodied  in  other 
charges  given  at  defendant's  reqnest,  is  not 
reversible  error. 

15.  Same— Tbiai/— Instbdctions. 

A  charge  requiring  the  state  to  prove  "every 
element  necessaiy  to  constitute  the  offense" 
was  properly  refused,  in  that  it  left  to  the 
jury  the  determination  of  the  elements  of  the 
offense. 

16.  Same— Responses  to  Aboumxht. 

In  a  prosecution  for  seduction,  requested 
charges  that  there  was  no  evidence  that  de- 
fendant was  going  about  among  the  yoong 
women  In  the  town  like  a  roaring  lion,  seek- 
ing whom  he  might  devour,  as  asserted  by  oonn- 
sel  for  the  state  in  his  closing  argument,  were 
properly  refused,  in  that  they  were  mere  an- 
swers to  the  solicitor's  argument. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law.  §§  1944,  1945.] 

17.  Same. 

Argumentative  charges,  or  charges  singling 
ont  ana  emphasizing  certain  parts  of  the  evi- 
dence, requested  by  defendant  in  a  criminal  case, 
may  be  refused. 

18.  Seduction— Definition— Age  of  Psoai- 
outbix. 

In  a  prosecution  for  seduction,  while  the 
age  of  prosecutrix  is  a  circumstance  for  the 
consideration  of  the  jury,  yet  it  Is  not  an  issue 
in  the  case  in  such  sense  that  proof  of  any  par- 
ticular age  will  constitute  a  defense. 

19.  Cbiminal   Law— Tbial— Instbuctions. 
It  is  not  reversible  error  in  a  criminal  case 

to  give  a  charge  singling  out  a  certain  fact,  as 
by  stating  that  a  certain  question  is  not  an 
issue. 

20.  Same— Reasonabix  Doubt. 

A  charge  that  the  jury  cannot  find  defendant 
"not  guilty  unless  ever^  one  of  the  jurors  has 
a  reasonable  doubt  of  his  guilt  is  proper. 

21.  Same. 

A  charge,  in  a  criminal  case,  that  a  reason- 
able doubt  is  a  doubt  growing  ont  of  the  evi- 
dence for  which  the  jury  may  assign  a  reason. 
Is,  if  bad,  favorable  to  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  1918;  vol.  15.  Cent 
Dig.  Criminal  Law.  {  3160.] 
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and  appeals.    Beversed. 

^^Itness  Beverly  Earnest  testified:  "Def  end- 
auat   came  to  me  after  the  trouble  was  np 
and  had  a  talk  witb  me.    I  asked  him  what 
be  was  going  to  do?    He  said  he  was  going 
to  marry  my  sister  and  act  the  gentleman 
-wltb   her.     I  told  him  he  could  not  afford 
to    cause  she  and  I  such  a  downfall.     He 
Bald  he  would  not    At  that  time  I  knew  that 
she  was  going  to  give  birth  to  a  child.    He 
said  he     would  have  to  have  an  operation 
performed   on   his  throat   sooner   or    later, 
and  I  told  him  to  have  It  done  before  be 
married."    The  defendant  moved  to  exclude 
this    testimony,   because   it  was  irrelevant, 
and   because  It  was  a  confession   and  not 
shown  to  be  voluntary,  and  because  it  pro- 
posed to  prove  a  statement  made  after  the 
time   of  the  alleged  seduction.     The  court 
overroled   the   motion.     The   solicitor   then 
asked  the  witness  if  he  did  not  loan  defoid- 
ant  the  money  to  have  the  operation  performed. 
There  was  objection  to  the  question,  which 
was  overruled,  and  the  witness  answered: 
"I   let  bim  have  some  money  to  have  the 
operation  performed  with,  that  he  might  be 
married.    He  borrowed  it  of  me,  and  has 
never  returned  it"     There  was  motion  to 
exclude  this  answer,  which  was  overruled. 
The  solicitor  then  asked  the  witness:    "Did 
be  make  any  other  statement  to  you  after 
tbe  child  was  bom?"     There  was  objection 
to  this  question,  which  was  overruled.    Tbe 
witness  said:    "He  did.    After  the  child  was 
bom  he  said  that  he  and  my  sister  would 
get  married  and  that  be  would  act  tbe  gentle- 
man by  her." 

Tbe  following  letter,  being  Identified  by 
the  witness,   was  Introduced,  to  the  intro- 
duction of  which  the  defendant  objected,  and 
which  objection  was  overruled:     "Atlanta, 
Ga.,  Dec.  U,  1903.    Mr.  W.  B.  Earnest- 
Dear  Sir  and  Friend:    I  have  wrote  you  two 
letters.    I  guess  that  you  have  them  by  now. 
This  leave  me  O.  K.  and  wanting  to  come 
home.    Tbey  Just  cut  me  in  one  place,  about 
three  inches.    It   is   doing   finely.     Beverly, 
I  have  got  to  have  money  to  get  back  to  Cor> 
dova  on  for  I  am  strapped.     I  would  wire 
you,  but  I  have  not  got  the  wherewithal  to 
do  it  with.    If  you  will  let  me  have  it,  wire 
me;  for  I  want  to  start  Saturday.    It  will 
cost  me  $7.60.    Give  Mary  my  love  and  re- 
gards, and  tell  her  I  will  write  her  tomor- 
row.   If  you  can  do  this.  Just  send  it  to 
Social  Circle,  Ga.    Well,  so  long.     As  ever 
,  your  friend,  OIney  Whatley." 

Tbe  certificate  of  Mrs.  Rogers,  referred  to 
\:  in  the  opinion,  was  as  follows:    "To  Whom 

It  May  Concern:  This  will  introduce  Miss 
Mary  Earnest,  who  has  been  a  student  in  tbe 
Haasey  Business  College  for  some  montbs. 
She  bas  proven  herself  to  be  an  industrious 
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to  win  the  esteem  and  love  of  her  teachers 
and  associates.    Mrs.  H.  L.  Bogers." 

Witness  Handley  was  asked  by  the  de- 
fendant: "State  whether  or  not  the  mother 
of  prosecutrix  lived  at  yonr  house  some  12 
or  13  years  ago,  and  if  at  that  time  tbe 
prosecutrix  was  not  a  g^rown  woman?"  Tbe 
state  objected,  and  the  objection  was  sus- 
tained. 

Written  charges  refused  to  tbe  defendant: 
"(18)  The  court  charges  the  Jury,  if  from  all 
tbe  evidence  in  this  case  you  have  a  reason- 
able suppoBition  as  to  defendant's  innocence, 
you  must  acquit  him.  *  •  *  (33)  i  charge 
you,  gentlemen  of  tbe  Jury,  that  if  tbe  state 
has  failed  to  prove  to  your  satisfaction,  be- 
yond a  reasonable  doubt,  every  element  neces- 
sary to  constitute  the  offense  of  seduction, 
then  you  must  find  the  defendant  not  guilty. 
*  *  *  (35)  I  charge  you,  gentlemen  of  the 
J1U7,  that  there  is  no  evidence  in  this  case 
that  tbe  defendant  was  going  about  among 
tbe  young  women  of  Cordova  like  a  roaring 
Hon,  seeking  whom  he  might  devour,  as 
stated  by  counsel  for  the  state  in  his  closing 
argument.  (36)  The  court  charges  the  Jury 
that  there  is  no  evidence  in  this  case  that 
the  defendant  was  going  about  among  the 
young  women  of  Cordova  like  a  roaring  lion, 
seeking  whom  he  might  devour." 

Charges  given  for  the  state:  "(1)  I  cliarge 
you,  gentlemen  of  the  Jury,  that  tbe  age  of 
Mary  Eiaraest  is  not  an  issue  in  this  case, 
and  yon  cannot  consider  it  as  a  defense  in 
this  case  sufficient  to  discharge  the  defend- 
ant (2)  I  charge  you,  gentlemen  of  the  Jury, 
that  you  cannot  find  the  defendant  not  guitly 
unless  every  one  of  you  have  a  reasonable 
doubt  of  bis  guilt  (8)  I  charge  you,  gentle- 
men of  tbe  Jury,  that  a  reasonable  doubt  is 
a  doubt  growing  out  of  tbe  evidence  for 
which  you  can  assign  a  reason." 

W.  C.  Davis  and  J.  D.  Acuff,  for  appellant 
Massey  Wilson,  Atty.  Gen.,  for  tbe  State. 

ANDERSON,  3.  Tbe  ■upernumerary  Judge, 
Hon.  A.  H.  Alston,  while  holding  the  regular 
term  of  the  Walker  circuit  court  made  an 
order  during  said  term  for  holding  an  ad- 
journed term  of  court  for  said  county,  at 
which  said  adjoumed  term  this  defendant 
was  tried  and  convicted,  and  which  was  pre- 
sided over  by  the  said  Alston.  The  questions 
presented  for  our  consideration  are:  First 
Did  the  supernumerary  Judge  have  tbe  au- 
thority to  order  an  adjourned  term  7  Second. 
Did  he  have  authority  to  hold  said  term,  even 
if  it  was  properly  ordered?  Acts  1898,  p.  236, 
creating  the  office  of  supernumerary  Judge 
and  defining  bis  duties  and  authority,  express- 
ly provides  that  he  can  hold  a  regular  term 
when  the  regular  Judge  fails  to  attend.  Sec- 
tion 917  of  the  Code  of  1896  authorises  tbe 


gives  the  Bupemumerary  judge  tbe  right  to 
exercise  all  the  powers  of  a  circuit  Judge.  It 
therefore  stands  to  reason  that  the  supernu- 
merary judge  could  do  and  perform  all  acta 
at  a  regular  term  of  the  court  that  could  hare 
been  performed  by  the  regular  judge.  If, 
therefore,  the  supernumerary  judge  could 
hold  a  regular  term,  he  could  also  bold  what 
is  termed  an  adjourned  term,  which  Is  but 
the  continuation  or  prolongation  of  a  regular 
term.  Van  Dyke  v.  State,  22  Ala.  67 ;  Hund- 
ley v.  Xonge,  69  Ala.  89;  Keith  v.  State,  91 
Ala.  2,  8  South.  353,  10  L.  R.  A.  480;  Peel  t. 
State  (Ala.)  89  South.  261. 

Counsel  for  appellant  Insists  that  the  act 
creating  the  office  of  supernumerary  judge 
is  unconstitutional  by  reason  of  sections  8, 
4,  6,  6,  and  7  being  tbweln  contained.  It 
their  contention  be  correct  which  we  need 
not  decide,  sections  1  and  2  of  the  act  could 
stand,  and  which  are  sufficiently  full  and 
dear  to  create  tbe  office  of  supernumerary 
judge  and  to  confer  the  powers  and  jurisdic- 
tion exercised  in  the  case  at  bar. 

The  juror  Gibson  was  properly  excused 
upon  motion  of  the  state.  If  he  would  not 
convict  upon  circumstantial  evidence,  that 
was  a  good  cause  of  challenge;  Ck>de  1896, 
{  6018. 

There  was  no  error  in  overruling  defend- 
ant's objection  to  the  question  propounded 
to  the  prosecutrix:  "State  whether  or  not 
be  was  making  love  to  you  all  the  time." 
It  was  relevant  and  material  and  competent 
evidence,  and  no  objection  was  made  to  the 
form  of  the  question.  It  was  proper  to  per- 
mit the  state  to  show  how  long  the  defendant 
"kept  company  with  the  witness."  He  was 
charged  with  having  seduced  her  upon  a 
promise  of  marriage,  and  their  relationship 
and  conduct  towards  each  other  was  a  proper 
element  for  the  consideration  of  the  jury. 

There  was  no  error  In  refusing  to  exclude 
the  testimony  as  to  when  the  child  was  born, 
as  its  birth  was  unquestionably  the  result 
of  sexual  intercourse  and  may  have  cor- 
roborated tbe  mother  as  to  the  time  of  tbe 
intercourse  with  the  defendant 

It  was  competent  to  permit  the  witness  to 
testify  as  to  the  conversation  she  had  with 
tbe  defendant  in  reference  to  his  marriage 
and  the  certificate  of  divorce.  The  state  re- 
lied upon  a  promise  of  marriage  as  the  induce- 
ment to  tbe  witness  to  yield  her  person  to  the 
defendant  If  he  was  at  the  time  a  married 
man,  and  she  knew  it  this  fact  unless  ex- 
plained, would  be  unfavorable  to  the  state, 
and  it  had  tbe  right  to  show  that  he  was 
taking  steps  or  promising  to  take  steps  to 
put  himself  in  position  to  comply  with  his 
promise  to  marry  the  prosecutrix. 

There  was  no  error  in  permitting  the  state 
to  prove  what  defendant  said  to  Beverly 
Earnest  as  to  promises  to  marry  the  prose- 


of  declarations  as  evidence  against  a  party 
in  a  criminal  prosecution,  it  is  the  duty  of  tbe 
trial  court  to  ascertain  that  they  were  freely 
and  voluntarily  made,  still,  on  appeal,  it  will 
be  presumed  that  the  trial  court  properly 
performed  this  duty  before  they  were  ad- 
mitted in  evidence,  unless  tbe  record  af- 
firmatively shows  that  the  court  did  not  do 
so.  Price  V.  State,  117  Ala.  113,  23  South. 
691;  Gilmore  v.  State,  126  Ala.  2U,  28  South. 
695.  The  letters  written  by  the  defend- 
ant to  the  prosecutrix  were  properly  admit- 
ted. They  were  admissions  by  him  of  & 
criminating  character  and  were  evidently 
voluntary,  and  no  point  was  made  as  to  tbe 
genuineness  of  the  letters.  Bracken  v.  State, 
111  Ala.  68,  20  South.  636,  66  Am.  St  Rep.  23. 

The  certificate  of  Mrs.  Rogers,  of  the  Mas- 
sey  Business  College,  was  but  the  ex  parte 
statement  of  a  person  in  Houston,  Tex.,  and 
was  In  no  sense  legal  and  competent  and 
we  cannot  hold  that  its  introduction  was 
innocuous,  though  limited  for  a  cotaln 
purpose. 

The  action  of  the  trial  court  will  not  be 
reversed  for  sustaining  the  state's  objection 
to  questions  asked  the  defendant  upon  re- 
direct examination,  as  they  sought  nothing 
In  rebuttal  of  what  was  brought  out  oa  tb» 
cross-examination. 

The  trial  court  erred  in  sustaining  the  o1>- 
jectlon  to  questions  propounded  by  the  de- 
fendant to  tbe  witness  Handley,  as  it  tiad  a 
bearing  on  the  age  of  the  prosecutrix.  She 
had  testified  to  her  age,  and  the  defendant 
had  the  right  to  show  that  she  waa  oldo', 
and  her  age  was  a  propo:  question  to  he  con- 
sidered by  the  jury,  along  with  the  other 
evidence,  in  determining  whether  tbe  elements 
constituting  the  charge  existed  or  not  Tbe 
promises  or  artifices  made  or  used  by  tlie  de- 
fendant must  have  Induced  her  to  yield,  and 
It  might  be  that  a  promise  made  to  a  young 
girl  would  be  a  sufficient  inducement  and  yet 
might  not  be  deemed  by  a  jury  to  have  be«i 
believed  or  relied  upon  by  a  woman  of 
mature  age. 

Without  determining  whether  charge  16 
was  good  or  bad,  if  good,  its  refusal  was  not 
reversible  error,  as  the  principle  asserted 
therein  was  fully  embodied  in  oth«-  charges 
given  at  the  request  of  ttie  defendant 
Charge  33  was  properly  refused.  It  did  not 
state  tbe  elements  of  tbe  offense,  but  left  it  to 
the  jury  to  determine  what  elements  consti- 
tuted the  offense.  Mann  v.  State,  134  Ala.  1, 
82  South.  704.  Charges  35  and  36  were  prop- 
erly refused,  as  they  were  attempted  as 
mere  answers  to  the  argument  of  the  solicitor, 
if  not  otherwise  bad.  White  v.  State,  133 
Ala.  122,  32  South.  139.  The  other  charges 
requested  by  the  defendant  if  not  otherwise 
bad,  were  either  argumentative  or  singled 
out  and  hypothesised  certain  parts  of  the  evi- 
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tbe  woman's  age  was  a  clrcnmstance  that 
oonld  be  considered  by  the  Jury  along  with 
tbe  otber  evidence  In  the  case,  her  age  was 
not  an  issue  In  the  case,  and  the  question  of 
age  could  not  warrant  of  itself  an  acquittal, 
as  the  law  does  not  prescribe  any  age  for 
a  female  in  a  case  of  this  character.  Tbe 
charge  singles  out  a  certain  fact,  and,  while 
tbe  refusal  of  such  charge  is  not  a  reversible 
error,  neither  is  it  reversible  error  to  give 
Buch  a  charge.  Charge  2,  given  at  the  request 
of  tbe  state,  asserts  the  law  correctly,  and 
was  properly  given.  Tbe  third  charge,  given 
at  the  request  of  tbe  state,  was,  if  bad,  favor- 
able to  the  defendant  It  may  have  misled 
tbe  Jury  to  believe  that  a  reasonable  doubt 
conld  exist  because  of  their  ability  to  assign 
any  reason  for  same  be  it  whimsical  or  un- 
substantial. Carroll  v.  State,  180  Ala.  99,  80 
Sooth.  394;  Avery  v.  State,  124  Ala.  20,  27 
Sontb.  905. 

Tbe  Judgment  of  the  circuit  court  is  re- 
Tersed,  and  the  cause  remanded. 

TYSON,  DOWDELL,   and  SIMPSON,  JJ., 
concur. 


IX)OKOUT  MOUNTAIN  IRON  CO.  v.  LBA. 
(Supreme  Court  of  Alabama.    Jan.  0,  1906.) 

1.  Acnon—FoBM— Trespass  ob  Casi. 

A  complaint  alleging  that  plaintiff's  intes- 
tate was  rightfully  at  work  in  defendant's  mine, 
assisting  defendant's  contractor  in  the  work  of 
mining,  when  he  was  struck  by  defendant's 
tram  cars,  negligently  allowed  to  ran  against 
plaintiff  by  defendant's  servants,  etc,  stated  a 
cause  Of  action  in  case,  and  not  in  trespass. 

2.  Master  ANb  Skbv ant— Injuries  to  Third 
Fbrsors— Neolioencx  Of  Servant. 

In  an  action  for  death  of  a  third  person  by 
tbe  negligence  of  a  servant  of  defendant  corpo- 
ration, the  negligence  of  the  servant  is  tbe  neg- 
ligence of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  li  1226,  1227.] 

8.  Samx— Contractor's  Servants— Rights. 

Where  plaintiff's  intestate  was  Injnred  by 
the  negligence  of  defendant's  servants  while  he 
was  employed  in  defendant's  mine  as  the  serv- 
ant of  defendant's  independent  contractor,  in- 
testate was  not  a  mere  licensee  in  the  mine,  but 
was  in  the  exercise  of  a  lawful  right  to  be  In 
the  mine  at  the  time  of  his  injury. 
4.  Sake— Liabilitt  or  Master. 

Where  plaintiff's  intestate  was  injured 
while  in  defendant's  mine  as  servant  of  an  in- 
dependent contractor  through  the  negligence  of 
d^endant's  servants  in  operating  a  tram  train 
in  the  mine,  and  died  from  injuries  so  received, 
defendant  was  liable  for  his  death. 
6.  Appeal  —  FrxADiNO  —  Demurrer— Harm- 
less Error. 

Where  defendant  was  given  the  full  benefit 
of  the  defense  of  contributory  negligence,  both  In 
the  evidence  and  in  the  instructions  given,  it 
was  not  prejudiced  by  the  sustaining  of  a  de- 
murrer to  a  plea  invoking  such  defense, 
t,  llasRB  AND  Servant— Fkllow  Sbbvahtb. 
Swrants  ot  an  independent  contractor  and 


<Jent.  Dig.  Master  and  Servant,  |  4S2.] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; J.  A.  Bilbro,  Judge. 

**To  be  officially  reported." 

Action  by  G.  W.  Lea,  as  administrator,  etc., 
against  the  Lookout  Mountain  Iron  Company. 
From  a  judgment  for  plalnttfT,  defendant  ap- 
peals.   Affirmed. 

Tbls  Is  an  action  of  damages  growing  out 
of  the  killing  of  appellee's  Intestate  by  c^tain 
tram  cars  used  and  operated  by  the  appel- 
lant corporation  in  the  conduct  of  its  busi- 
ness of  mining  coal.  Appellee's  Intestate  was 
In  tbe  employment  of  one  Summers,  who  bad 
a  contract  with  appellant  to  get  out  coal  for 
'It  from  its  mines,  and  while  so  engaged  In 
mining  coal  in  a  room  or  apartment  of  said 
mine  appellant's  cars  ran  down  tbe  trade 
Into  the  room  where  appellee's  intestate  was 
working,  and  crushed  and  otherwise  bruised 
blm,  causing  his  death.  The  complaint  on 
which  the  case  was  tried  and  Judgment  ren- 
dered contained  numerous  counts;  but  tbe 
two  counts  on  which  the  trial  was  had,  and 
to  which  the  Judgment  Is  referable  are  counts 
1  and  2,  and  are  as  follows,  after  being 
amended:  "(1)  Plaintiff  claims  ot  tbe  de- 
fendant $25,000  as  damages,  for  that  bereto- 
fore,  to  wit,  on  the  4th  day  of  April,  1904. 
tbe  defendant  was  the  owner  of  a  coal  mine 
in  De  Kalb  county,  Alabama,  operating  the 
same,  running  tram  or  coal  cars  in  tbe  same, 
for  the  purpose  of  hauling  and  removing  coal 
therefrom,  and  while  so  engaged,  through  Its 
agents  and  servants,  allowed  its  tram  or  coal 
cars  to  run  down  its  track  entering  said 
mine.  Into  a  room  or  entry  wbere  pialntitr's 
intestate  was  rightfully  at  work  assisting 
one  Sam  Summers,  who  was  employed  by  the 
defendant  to  mine  coal  in  Its  said  mine  as 
a  contractor,  tbe  deceased  being  hired  by 
said  Summers  to  assist  bim  In  and  about 
tbe  work  of  mining  coal  In  said  mine;  and 
said  cars  were  thus  allowed  to  run  negligent- 
ly, carelessly,  and  recklessly  against  plain- 
tiff's intestate,  striking  him,  crushing  and 
breaking  bis  legs,  and  otherwise  injuring 
blm,  from  the  proximate  result  of  wtaicb  be 

died  on,  to  wit,  the  day  of  , 

1904.  And  plaintiff  alleges  that  said  injury 
was  the  result  of  tbe  negligence  of  defend- 
ant's agents  and  servants  In  charge  of  and 
operating  and  running  said  tram  cars.  (2) 
Plaintiff  claims  of  tbe  defendant  the  further 
sum  of  $25,000,  for  that  heretofore,  to  wit,  on 
tbe  4tb  day  of  April,  1904,  defendant  was  the 
owner  of  a  coal  mine  in  De  Kalb  coonty, 
Ala.,  operating  said  mine,  using  tram  cars 
that  ran  on  tracks  entering  said  mine  for  tbe 
purpose  of  hauling  coal  from  tbe  same,  and 
wblle  so  engaged,  tbe  defendant  ran  its  tram 
cars  Into  said  mine  and  along  Its  said  track 
Into  a  room  or  entry  wbere  plalntifTs  in- 
testate was  rightfully  at  work  assisting  on* 


of  mining  coal  In  said  mine,  and  negligently 
allowed  said  cars  to  run  against  hla  said 
Intestate,  bruising  and  Injuring  him,  from 
tbe  results  of  which  Injuries  he  died  on  the 
day  of ,  1904." 

The  first  ground  of  demurrer  urged  to  these 
counts  is  as  follows:  "So  far  as  appears 
from  tbe  averments  of  said  count,  plaintiff's 
Intestate  was  a  mere  licensee  In  the  mines 
of  defendant,  and  It  does  not  appear  from 
tbe  aTerments  of  said  count  that  the  Injuries 
done  to  plaintiff's  intestate  were  wantonly 
or  willfully  Inflicted."  Tbe  second  ground  Is 
sufficiently  set  forth  In  the  opinion. 

The  defendant  requested  the  following  writ- 
ten charges,  which  were  refused:  "(1)  I 
charge  the  Jury  that  If  from  the  evidence 
you  find  that  tbe  plaintiff's  Intestate  was 
Injured  in  defendant's  mines,  while  engaged 
at  work  therein  as  an  employd  of  the  Inde- 
pendent contractor,  Sam  Summers,  through 
the  negligence  of  the  defendant's  mine  driver, 
EVank  Johnson,  in  leaving  the  trip  of  loaded 
cars  on  the  track  where  the  collision  occurred, 
then  such  negligence  on  tbe  part  of  Frank 
Johnson  was  the  negligence  of  a  fellow  serv- 
ant, for  which  tbe  plaintiff  cannot  recover 
of  tike  defendant  unless  you  find  that  the  de- 
fendant injured  the  plaintiff's  Intestate  either 
wantonly,  recklessly,  or  intentionally.  (2) 
Under  the  evidence  In  this  case,  defendant 
did  not  owe  the  deceased  any  duty,  but  not  to 
Injure  him  knowingly  or  intentionally."  (8) 
General  affirmative  charge.  "(4)  I  charge 
the  jury  that  under  tbe  evidence  in  this  case 
the  relation  which  tbe  plaintiff's  intestate 
sustained  to  tbe  defendant  was  that  of  a 
licensee,  and  the  measure  of  the  defendant's 
duty  to  bim  as  such  licensee  was  not  to  in- 
jure him  wantonly,  recklessly,  or  intentional- 
ly." (5)  General  affirmative  charge  as  to 
count  2.  (6)  General  affirmative  charge  as 
to  count  1.  (7)  General  affirmative  charge. 
"(8)  If  the  Jury  believe  from  the  evidence 
that  the  defendant,  by  acquiescence  In  the 
employment  of  the  deceased  by  tbe  independ- 
ent contractor,  Sam  Summers,  invited  the 
deceased  to  work  In  its  mines,  then  tbe  de- 
ceased became  a  fellow  servant  of  those  en- 
gaged in  the  common  employment  and  assum- 
ed the  risk  of  their  negligence.  (9)  I  charge 
tbe  Jury  that  if  from  the  evidence  you  find 
that  the  defendant  through  its  mine  super- 
intendent or  mine  foreman  bad  not  in  fact 
g^ven  permission  to  the  plaintiff's  intes- 
tate to  work  in  its  mines  as  an  employe 
of  the  Independent  contractor,  Sam  Sum- 
mers, but  if  you  further  find  that  the  de- 
fendant's mine  superintendent  or  mine  fore- 
man knew  that  he  was  at  work  there  and  im- 
pliedly acquiesced  in  his  presence  in  tbe 
defendant's  mine,  such  acquiescence  would 
only  operate  as  a  mere  license  to  him,  and 
Imposed  on  him  the  risk  Incident  to  the  min- 


fendant  or  a  failure  to  exercise  due  care  to 
avert  the  injury  after  the  danger  had  become 
apparent" 

John  F.  Martin,  for  appellant.  Howard 
&  Hunt,  for  appellee. 

TYSON,  J.  The  trial  of  this  cause  and  the 
judgment  rendered  in  it  was  at  a  time  pro- 
vided by  law  for  the  holding  of  tbe  court 
wliicb  was  presided  over  by  a  de  Jure  Judge. 
There  is,  therefore,  no  merit  In  the  conten- 
tion that  the  judgment  is  a  nullity. 

Tbe  first  and  second  counts  of  tbe  com- 
plaint, after  amendment,  upon  which  Judg- 
ment was  rendered,  are  in  case,  and  not  in 
trespass.  City  Delivery  Co.  v.  Henry,  139 
Ala.  161,  84  Soutli.  389;  Birmingham  By., 
Light  &  Power  Co.  v.  Moore  (Ala.)  40  South. 
— .  And  the  proof  of  the  negligence  by  the 
servants  of  defendant  will  support  tbe  allega- 
tion of  negligence  in  each  of  these  counts. 
In  this  character  of  cases  the  negligence 
of  the  agent  or  servant  of  a  corporation  is 
the  negligence  of  the  corporation.  Birming- 
ham Ry.,  Light  &  Power  Co.  v.  Moore,  supra, 
and  authorities  there  cited.* 

There  were  two  objections  urged  by  way 
of  demurrer  to  the  sufficiency  of  each  of  these 
counts.  Tbe  first  is  that  the  plaintiff's  in- 
testate, on  the  averments,  was  a  mere  li- 
censee In  the  mines  of  defendant,  and  there- 
fore It  owed  blm  no  duty  other  than  not 
to  wantonly  or  Intentionally  injure  him.  In 
each  of  tbe  counts  it  is  averred  tbat  plain- 
tiff's intestate  was  rightfully  at  work  in  the 
mine  of  tbe  defendant,  assisting  one  Sum- 
mers, whom,  it  is  alleged,  was  employed  by 
defendant  to  mine  coal  In  its  mine  as  a 
contractor.  It  will  scarcely  be  denied  that 
Summers  bad  the  right  to  employ  the  plain- 
tiff's Intestate  to  assist  him,  and  that  defend- 
ant bad  no  right  to  forbid  such  an  employ- 
ment The  plaintiff's  intestate,  therefore, 
had  the  right  to  be  in  the  mine,  for  tbe  pur- 
pose of  doing  work  under  his  employment 
without  regard  to  any  express  or  implied 
license  or  permission  of  tbe  defendant  His 
status,  therefore,  was  not  that  of  a  mere 
licensee,  but  that  of  a  person  asserting  and 
exercising  a  lawful  right 

The  other  objection  Is  that  the  counts  do 
not  apprise'  the  defendant  of  the  relation  ex- 
isting between  it  and  plaintiffs  intestate  at 
tbe  time  of  tbe  alleged  Injury,  and  of  this 
the  defendant  was  entitled  to  know.  This  ob- 
jection seems  to  proceed  upon  the  theory 
that  unless  the  relation  of  master  and  serv- 
ant existed  between  the  parties  at  the  time 
of  the  allied  injury,  or  that  plalntifTs 
Intestate  was  in  the  mine  upon  the  express 
or  implied  invitation  of  tbe  defendant,  there 
can  be  no  recovery  on  account  of  the  latter's 
negligence  in  the  operation  nr  handling  of 
its  cars.     This  Is  unsound.     Ttie  prindpie 
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consequenceB  of  his  negligence  to  anotber, 
wberever  tbese  two  conditions  are  satis- 
fled:  (1)  The  circumstances  most  be  such 
as  to  Justly  the  Inference  that  the  second 
person  had  a  legal  right,  derived  from  the 
first  person  or  from  some  extrinsic  paramount 
authority,  to  occupy  the  place  where  those 
events  occurred  which  are  relied  upon  as 
constituting  his  cause  of  action.  (2)  It  must 
be  apparent  to  the  first  person,  considered 
as  a  man  of  ordinary  powers  of  observation, 
that  the  position  likely  to  be  assumed,  by 
the  second  person  in  the  exercise  of  the  right 
so  acquired,  with  regard  to  the  first  person 
himself,  or  some  physical  agency,  organic 
or  Inorganic,  which  was  under  his  control 
at  the  time  it  was  brought  Into  the  conditions 
In  which  it  was  at  the  time  the  accident  hap- 
pened, are  such  that  the  second  person  will 
be  likely  to  suffer  Injury  If  the  first  person 
does  not  take  the  precautions  to  prevent  that 
injury  which  would  suggest  themselves  to  a 
prudent  man  as  being  appropriate  for  that 
purpose."  The  demurrer  was  properly  over- 
ruled. 

Whether  the  demurrer  to  plea  8  was  prop- 
erly or  Improperly  sustained  is  unnecessary 
to  be  determined.  If  the  ruling  of  the  court 
In  tills  respect  be  conceded  to  be  erroneous^ 
it  was  without  injury,  since  It  affirmatively 
appears  from  the  testimony,  the  oral  charge 
of  the  court,  and  the  written  charges  given 
at  the  request  of  the  defendant,  that  it  had 
the  full  benefit  of  the  defense  attempted  to 
be  Invoked  by  this  plea.  And  this  is  true 
with  respect  to  every  other  plea  to  which 
a  demurrer  was  sustained  invoking  contrib- 
utory negligence  as  a  defense.  The  testi- 
mony tends  to  show  that  plaintlfTs  Intestate 
received  the  injuries  from  which  he  died 
while  at  work  as  a  servant  of  Summers,  in 
defendant's  mine,  at  a  place  where  he  had 
a  right  to  be,  and  that  his  injuries  were 
caused  by  the  negligence  of  the  servants  of 
the  defendant  having  the  control  and  manage- 
ment of  the  operation  of  Its  cars.  It  was 
admitted  on  the  trial  that  Summers  was  an 
Independent  contractor. 

The  next  insistence  is  that  the  servants  of 
defendant  and  plalntifF's  intestate  at  the  time 
of  the  latter's  injury  were  fellow  servants, 
and  therefore  there  could  be  no  recovery  on 
these  counts.  Summers  being  an  Independent 
contractor,  the  relation  of  master  and  servant 
did  not  exist  between  him  and  the  defend- 
ant and  neither  did  It  exist  l)etween  bis 
servants  and  the  defendant  "He  is  to  I>e 
deemed  the  master  who  has  the  supreme 
choice,  control,  and  direction  of  the  servant 
and  whose  will  the  servant  represents,  not 
merely  in  the  ultimate  result  of  bis  work, 


are  aypiieu  lo  ueiermuie  who  is  a.  Berraui  lor 
the  purpose  of  settling  a  question  as  to  the 
master's  liability  or  nonliability  to  him  as 
are  applied  to  tlie  question  of  his  liability 
for  him.  Persons  who  in  a  sense  serve  an- 
other person,  but  are  not  his  '««rvanf  wltbUi 
the  definition  heretofore  given,  stand  upon 
the  same  footing  as  strangers.  Thus  an  in- 
dependent contractor  or  the  servant  of  such 
contractor  is  not  within  the  rule,  and  he  may 
recover  against  the  employer  of  such  con- 
tractor in  like  manner  with  a  stranger."  And 
in  section  225  it  is  said:  "Mere  co-operation 
or  community  of  labor  and  ultimate  purpose 
is  not  enough  to  make  men  fellow  servants. 
They  are  not  fellow  servants  unless  they 
are  all  under  the  control  and  direction  of  a 
common  master.  Therefore,  when  a  servant 
works  side  by  side  with  one  employed  by 
bis  master  as  an  Independent  contractor  or 
with  a  servant  of  such  contractor,  or  the 
servant  of  a  contractor  works  with  the  serv- 
ant of  the  subcontractor,  they  are  not  fel- 
low servants,  even  though  they  help  to  do  the 
same  work  for  the  benefit  of  the  same  ulti- 
mate employer."  The  rule  is  stated  in  12 
Am.  &  Eng.  Ency.  Law,  p.  905,  in  this  lan- 
guage: "Servants  of  an  Independent  con- 
tractor and  servants  of  the  principal  by  whom 
the  contractor  are  employed  are  not  fellow 
servants,  although  they  work  side  by  side 
in  a  common  employment  if  they  are  not  un- 
der the  control  of  a  common  master."  The 
reason  of  the  mle  is  obvious.  Not  being  the 
servant  of  the  defendant  there  exists  no 
implied  undertaking  by  him  that  he  has  as- 
sumed the  risk  of  negligence  of  the  defend- 
ant's servants.  Written  charges  based  upon 
this  hypothesis  were,  therefore,  properly  re- 
fused. 

The  twelfth  special  plea,  asserting  that 
plaintiff's  intestate  was  a  mere  licensee,  was 
not  proven.  Under  the  evidence  there  is 
no  room  for  the  application  of  the  doctrine 
of  assumed  risk.  The  work  engaged  In  by 
plaintiff's  intestate  was  not  obviously  danger- 
ous. Whether  Summers  was  guilty  of  negli- 
gence which  proximately  contributed  to  the 
plalntifTs  intestate's  Injury  was  submitted 
to  the  Jury  for  their  determination.  Under 
the  evidence  this  was  clearly  a  question  for 
the  Jury.  However,  whether  his  negligence, 
if  established,  would  have  defeated  plaintiffs 
right  of  recovery.  Is  not  presented  by  this 
record.  We  therefore  express  no  opinion 
upon  that  question. 

No  error  being  shown  by  the  record  of 
which  the  appellant  can  complain,  the  Judg- 
ment must  be  affirmed. 

DOWDEMi,  ANDERSON,  and  SIMPSON, 
JJ.,  concur. 


1.  JrXEADING — HET-UF»— aUWTOlERCT. 

A  plea  which  alleged  that  plaintiff  failed 
to  complete  the  work  undertaken  by  it  and  for 
which  It  sued  to  recover  the  contract  price,  and 
that  it  was  necessary  for  defendant  to  complete 
the  same,  which  was  done  at  a  cost  stated, 
which  was  offered  as  a  set-off  against  plaintiff's 
demand,  was  sufficient  against  a  demurrer  aver- 
ring tliat  the  plea  failed  to  set  up  any  item  to  the 
count  for  wtiich  it  was  claimed  that  defendant 
paid  for  completing  the  contract,  and  that  it 
failed  to  aver  that  defendant,  either  by  liqui- 
dated or  unliquidated  demand,  claimed  damage*, 
and  tliat  it  failed  to  show  what  material  or 
what  labor  was  paid  for  by  defendant 

2.  BVIDENCB--JTJD1CIAI,  NOTIOK. 

Courts  will  not  take  judicial  notice  of  the 
principles  by  which  laborers  belonging  to  a  labor 
union  are  bound. 

5.  CONTBAOTS— VAUDITT— PUBUO   POLIOT. 

A  plea  in  an  action  on  contract,  which  al- 
leges that  plaintiff  breached  the  contract  sued 
on,  in  that  he  disregarded  the  stipulation  bind- 
ing him  to  liave  the  work  called  for  in'tlie  con- 
tract done  by  union  labor  and  employed  non- 
union laborers  to  do  the  work,  is  not  demurrable 
on  the  ground  that  the  stipulation  is  void  as 
against  pubiic  policy;  it  not  appearing  that 
union  laborers  are  not  preferable  on  account  of 
superior  skill,  for  the  lenrices  of  which  the  par- 
ties might  contract. 

4.  Tkndkb— Effect. 

A  plea  of  tender  is  sn  admission  of  plaintHTs 
demand  to  the  extent  of  the  tender,  and,  unless 
plaintiff  proves  more  than  that  amount,  the 
verdict  on  the  issue  Joined  under  that  plea 
should  be  for  defendant 

[Ed.  Note. — For  cases  In  point,  see  voL  46, 
Cent  Dig.  Tender,  {  60.] 

&  DxposiTB  IN  Comx— Disposition. 

Where  a  verdict  sustains  a  plea  of  tender, 
the  money  in  the  hands  of  the  court,  deposited 
pursuant  to  the  tender,  becomes  the  property  of 
plaintiff. 

6.  APPKAI.  —  JUDGHXNT  —  FOBM  —  HaBKLKSS 

Bbbob. 

A  verdict  sustained  the  plea  of  tender,  and 
the  court  rendered  judgment  for  plaintiff  for  the 
amount  of  the  tender  and  against  him  for  the 
costs.  Held  that,  though  the  judgment  should 
have  adjudged  the  costs  against  plaintiff  and 
ordered  the  clerk  to  pay  the  money  placed  in  the 
custody  of  the  court  by  defendant  over  to  plain- 
tiff, the  form  of  the  Judgment  was  not  prej- 
udicial to  plaintiff. 

7.  TeKDEB— PEB80N    TO    WhOH    TKNDEB    MAT 

BE  Made. 

Where  the  superintendent  and  general  man- 
ager of  a  company  was  the  only  agent  with 
whom  a  third  person  contracted,  the  superin- 
tendent was  the  one  to  whom  a  tender  could  tie 
made  by  the  third  person. 

8.  Saio— Fbodcctior  of  Monnz-NECEssiTT. 

A  party  to  a  contract  stated  to  an  agent  of 
the  other  party  thereto  that  he  would  pay  $100 
in  settlement  of  the  claim  under  the  contract, 
that  he  had  the  sum  at  the  time,  but  the  agent 
replied  that  he  would  not  accept  it.  He  tendered 
the  sum  to  the  agent,  who  would  not  accept  it 
Be  was  always  ready  and  willing  to  pay  the 
sum,  and  paid  it  to  the  clerk  of  the  court  at 
the  time  of  the  filing  of  his  plea  of  tender. 
Held,  that  he  was  excused  from  producing  the 
money  to  the  agent 

[Ed.  Note. — For  cases  In  point  see  voL  46, 
Cent  Dig.  Tender,  U  28-Sl.] 


Company  against  Grampton  &  Tharpe.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Plea  3  was  as  follows:  "Further  answer- 
ing said  complaint,  defendant  says  that  the 
plalntter  failed  to  complete  the  work  or  con- 
tract undertaken  by  it,  and  for  which  this 
suit  is  brought  to  recover  the  price,  and  ! 
that  it  was  and  became  necessary  for  them 
to  have  the  same  completed,  which  was  done 
by  them  at  great  cost  and  expense,  to  wit. 
$126,  and  this  sum  they  offered  to  set  off^ 
against  plaintiff's  demand."  I 

Demurrers  to  third  plea:  "(1)  Said  plea 
fails  to  set  up  any  item  to  the  count  for 
which  it  is  said  tliat  defendants  paid  for  - 
completing  the  contract  which  plaintiff  avers 
was  agreed  upon  by  plaintiff  and  defendants: 
(2)  Said  plea  falls  to  aver  that  the  de- 
fendants, either  by  liquidated  or  unliquidated 
demand,  claim  of  plaintiff  any  damages,  and 
It  is  not  averred  what  material  or  what 
labor  was  paid  for  by  the  defendants." 

J.  W.  Bush,  for  appellant  W.  T.  HIU, 
for  appellees. 

DENSON,  J.  "Under  the  statute,  no  ob- 
jection to  pleading  can  be  considered  other 
than  that  specifically  stated  as  ground  of 
demurrer."  Code  1896,  t  3294;  Sledge  ▼. 
Swift,  63  Ala.  110 ;  Eads  ▼.  Murphy,  S2  Ala. 
620;  Cotten  r.  Rutledge,  83  Ala.  110. 

Plea  numbered  3,  the  plea  of  set-off,  was 
not  subject  to  demurrer  on  the  grounds 
assigned,  and  the  court  properly  overruled 
the  demurrer  to  it  Sledge  v.  Swift,  supra; 
Rosser  v.  Buim,  66  Ala.  89 ;  Lang  v.  Waters' 
Adm'r,  47  Ala.  624;  Finney  v.  Denny,  122 
Ala.  449,  26  South.  46. 

Plea  4  set  up,  in  defense  to  the  plalntllTs 
cause  of  action,  "that  the  plaintiff  breached 
Its  contract  in  tills:  that  in  said  contract 
and  as  a  part  thereof  plaintiff  agreed  that 
the  work  and  labor  done  in  and  about  pat- 
ting on  said  roof  should  be  performed  by 
union  labor,  or  laborers  belonging  to  the 
union,  and  plaintiff  in  disregard  of  this 
placed  upon  said  work  workmen  who  were 
not  union  laborers  or  did  not  belong  to  the 
union."  It  may  be  that  the  existence  of 
the  labor  union  is  a  matter  of  public  history 
of  the  kind  that  the  courts  take  Judicial 
knowledge  of;  but  courts  will  not  take  ju- 
dicial knowledge  of  the  compact  or  agree- 
ment or  its  nature,  or  of  the  principles  and 
tenets  by  which  laborers  belonging  to  the 
union  are  bound,  and  without  this  knowledge 
we  cannot  hold  on  the  simple  averment  that 
a  contract  made,  by  which  one  party  agrees 
to  do  a  piece  of  work  for  another  with 
union  laborers,  is  void  on  the  ground  of  pub- 
lic policy.    So  far  aa  the  tacts  averred  in 
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1  ■111    LVK    wiuuu    LUV    paibivB    uau   a    iv^au    axb"* 

■to  contract  that  tbe  work  sbould  be  done. 
In  tbl8  state  of  tbe  pleadings  tbe  question 
aa  to  whetber  or  not  tbe  contract  la  void 
on  tbe  ground  of  public  policy  is  not  pre- 
sented, and  the  demurrer  to  plea  4  was 
X>roperly  OTerruled. 

Tbe  gravamen  of  plea  6  la  that  tbe  plaln- 
"tlff  agreed  to  construct  rbe  roof  with  union 
labor,  and  in  disregard  of  the  contract  plain- 
tiff failed  and  refused  to  use  tbe  kind  of 
labor  which  It  agreed  to  use.  The  remainder 
of  tbe  plea  Is  mere  matter  of  Inducement, 
not  essential  to  have  been  averred.  For  the 
reasons  pointed  out  In  discussing  the  de- 
murrer to  plea  4,  tbe  court  property  over- 
ruled the  demurrer  to  plea  6. 

Issue  was  Joined  on  tbe  general  Issue  and 
tbe  special  pleas,  among  them  a  plea  of 
tender  which  was  substantially  in  C!ode  form. 
-Ck>de  1896,  p.  949,  form  86. 

It  was  agreed  between  tbe  parties,  as  the 
jTirors   were   retiring   to   consider   of   their 
▼erdict,   that  tbe  verdict,   if   not   in   form, 
might  be  pat  in  proper  form.    Tbe  verdict 
was  returned  in  this  language:    "We,  the 
Jary,  find  a  verdict  for  the  defendant,  and 
sustain  the  plea  of  tender  of  $100."    Tbe 
court  changed  the  form  of  tbe  verdict,  so 
-as  to  make  it  read  as  follows:    "We,  the 
Jury,  find  the  Issues  in  favor  of  the  defendant 
-on   the   plea   of    tender."    Tbe   court   then 
rendered  judgment  for  tbe  plalntifT  for  the 
sum  of  $100,  the  amount  alleged  In  the  plea 
as  the  amount  tendered,  and  rendered  judg- 
ment against  the  plaintllF  for  the  costs  of 
tbe  suit    The  effect  of  a  plea  of  tender  la 
an  admission  of  plaintiff's  demand  to  the 
■extent  of  tbe  amount  tendered:    "And  the 
paying  of  tbe  amount  tendered  In  court  is 
treated  as  paying  and  striking  from  tbe  com- 
plaint tbe  amount  tendered  and  deposited; 
and  unless  tbe  plaintiff  proves  more  than 
that  amount,    the   verdict    upon   the   issue 
Joined  under  that  plea  sbould  be  for  tbe 
defendant"    Gardner  v.  Black,  98  Ala.  638, 
12  South.  813 ;  Scbuessler  v.  Simon,  100  Ala. 
422,  14  South.  203;   Syson  v.  Hleronymous, 
127  Ala.  482,  28  South.  967 ;  Hanson  v.  Todd, 
«6  Ala.  828,  10  South.  354.    Tbe  verdict  of 
tbe  jury  sustained  the  -plea  of  tender,  and 
as  a  result  of  the  verdict  tbe  money  in  tbe 
bands  of  the  clerk  became  tbe  property  of 
the  plaintiff.    On  tbe  verdict  a  judgment  ad- 
Judging  the  costs  against  the  plaintiff  and 
ordering  tbe  clerk  to  pay  the  money  which 
bad  been  placed  in  the  custody  of  the  court 
by  defendants  over  to  tbe  plaintiff  would 
have  been  proper.    Foster  v.  Napier,  74  Ala. 
893;  Hanson  v.  Todd,  95  Ala.  329,  10  South. 
854;  Gardner  v.  Black,  98  Ala.  638,  12  South. 
813;  Scbuessler  v.  Simon,  100  Ala.  422,  14 
South.  208;   Code  1896,   i  3298.    However, 
the  form  given  to  tbe  judgment  in  this  case 


ground  of  tbe  motion  was -that  the  verdict 
was  contrary  to  the  evidence.  The  only  in- 
sistence of  tbe  appellant  in  respect  of  this 
ground  of  tbe  motion  is  that  tbe  evidence 
failed  to  show  that  the  defendant  ever  made 
a  legal  tender  before  be  placed  the  $100 
in  tbe  custody  of  tbe  court  The  points  of 
tbe  insistence  specifically  stated  in  the  brief 
of  counsel  are  that  tbe  tender  was  not  made 
to  a  party  who  was  authorized  to  act  for 
plaintiff,  that  it  was  made  by  check  and  not 
in  money,  and  that  the  tender  was  not  kept 
open.  It  is  undoubtedly  tbe  law  that  a 
tend»,  to  be  effective,  must  be  made  to  a 
person  authorized  to  receive  it,  and  it  must 
be  made  in  money,  and  must  be  kept  open. 
Tbe  evidence  without  conflict  showed  that 
Rogers,  to  whom  It  was  Insisted  by  tbe  de- 
fendant tbe  tender  was  made,  was  tbe  super- 
intendent and  general  manager  of  tbe  de- 
fendant and  the  only  agent  with  whom  the 
defendant  contracted.  There  can  be  no  ques- 
tion that  Rogers  was  a  person  to  whom  tbe 
tender  could  be  legally  made.  "The  general 
rule  Is  that  it  is  essential  to  a  valid  tender 
that  tbe  money  be  actually  produced  and 
proffered  to  the  creditor.  But  it  is  well 
settled  that  the  production  of  the  money 
is  dispensed  with,  if  the  party  Is  ready  and 
willing  to  pay  the  same,  but  is  prevented 
by  the  creditor  declaring  that  he  will  not 
receive  it"  Rudulpb  v.  Wagner,  86  Ala.  698 ; 
Odnm  V.  Rutledge  &  Julian  Railroad  Com- 
pany, 94  Ala.  488,  10  South.  222.  Cramptou 
testified  that  be  told  Rogers  be  would  pay 
him  $100,  that  he  had  the  $100  at  the  time 
with  which  to  pay  him,  but  Rogers  said  he 
would  not  accept  it  He  also  testified  that 
be  tendered  to  Rogers  $100  in  settlement  of 
the  claim,  and  Rogers  said  he  could  not 
accept  it  He  further  testified  that  he  bad, 
ever  since  he  offered  to  pay  the  $100  to 
Rogers,  been  ready,  able,  and  willing  to  pay 
tbe  $100,  and  that  he  had  paid  the  $100 
to  tbe  clerk  of  the  court  at  tbe  time  of 
filing  tbe  plea  of  tender.  Under  the  principle 
of  law  above  announced  the  defendant  was 
excused  from  producing  the  money.  The 
Jury  found  that  $100  was  all  that  was  due 
to  plaintiff.  A  mere  tender  of  the  money 
does  not  discharge  the  obligation.  The  debt 
remains,  and  to  be  available  the  tender  must 
be  kept  up.  In  tbe  case  of  McCalley  v.  Otey. 
90  Ala.,  on  page  808,  8  South.,  on  page  159, 
this  court  said :  "A  tender  refused  does  not 
operate  to  discharge  the  debtor  from  the 
debt,  but  only  releases  him  from  the  interest 
subsequently  accruing;  and  to  have  this  ef- 
fect tbe  amount  tendered  must  be  in  readi- 
ness to  be  paid  at  any  time  called  for,  and 
on  plea  must  be  followed  by  tbe  payment 
of  the  money  into  c^urt.  It  is  not  meant, 
however,  that  the  identical  money  tendwed 


69  Ala.   369;    Park   T.   Wiley,  67  Ala.   810. 

From  tbe  evidence  in  the  case  we  do  not 
think  we  would  be  Jastlfled  in  holding  that 
tbe  court  erred  In  not  setting  aside  the  ver- 
dict In  considering  the  assignment  of  error 
that  the  court  erred  In  not  granting  tbe 
plaintiff's  motion  for  a  new  trial,  we  have 
responded  to  the  points  made  by  appellant's 
counsel  in  tbe  brief.  We  have  given  con- 
sideration to  all  of  the  assignments  of  error 
insisted  on,  and  have  found  no  error  preju- 
dicial to  the  appellant 

The  Judgment  of  the  circuit  court  Is 
aflBrmed. 

McCLELLAN,  O.  J.,  and  DOWDELL  and 
SIMPSON,  JJ.,  concur. 


McOURLiBT   V.   STATE. 
(Supreme  Court  of  Alabama.    June  80,  1905.) 

1.  OsnaNAi,  IiAw— Instructiokb. 

In  a  criminal  prosecution  it;  Is  proper  to 
refuse  an  instruction  that  if  the  evidence  haa 
two  tendencies — one  to  satisfy  the  jury  of  the 
defendant's  ipilt,  and  the  other  to  satisfy 'them 
he  is  not  Kullty — it  is  their  duty  to  adopt  that 
which  tends  to  disprove  guilt,  provided  the  jury 
cannot  reconcile  the  confuctlDg  testimony. 

2.  HOKIOIDK— BVIDBNOK— BUBDEN    OF    PBOOI'. 

In  a  prosecution  for  murder,  the  burden  is 
on  the  ddendant  to  show  that  there  was  a 
necessity  to  take  life  or  that  the  circumstances 
were  such  as  to  impress  on  the  minds  of  reason- 
able persons  a  belief  that  there  was  such  a  neces- 
sity, and  did  so  impress  him,  and  that  there  was 
no  reasonable  mode  of  escape,  unless  the  evi- 
dence which  proved  the  homicide  proved  also 
its  excuse  or  Justification. 

3.  Ckiminal  Law— iNSTBDCWOIie. 

Where  the  omission  of  words  In  a  charge 
destroys  the  sense,  it  is  properly  refused. 

4.  Homicide— I  NsniucTioNB— Self- Detensk. 

In  a  prosecution  for  murder,  instructions  to 
aeqoit  defendant  if  his  act  was  in  self-defense, 
though  he  was  the  aggressor.  If,  after  the  diffi- 
culty had  begun  he  abandoned  it  and  turned 
and  went  away  in  good  faith,  intending  to  leave 
and  avoid  further  difficulty,  was  properly  re- 
fused, since  they  do  not  show  clearly  such  a 
withdrawal  as  the  law  demands  to  enable  him 
to   invoke  the   doctrine  of  self-defense. 

Appeal  from  Circuit  Court,  Covington 
County;  H.  A.  Fearoe,  Judge. 

"Not  officially  reported." 

Cleveland  McCurley  was  convicted  of  mur- 
der, and  a.ppealB.    Affirmed. 

On  the  trial  the  following  instructions  were 
"•equested  and  refused : 

"(la)  If  the  evidence  necessary  to  convic- 
tion in  this  case  has  two  tendencies  and  that 
which  has  each  of  such  tendencies  appears 
to  tbe  Jury  to  be  reasonable  and  worthy  of 
belief,  and  the  tendency  of  one  part  which  bo 
appeara  Ib  to  aatlsfy  the  minds  of  tbe  Jury 
that  tUe  defendant  was  not  guilty  and  that 
of  th*  other  is  to  aatlsfy  their  minds  that 


flicts  in  tbe  testimony. 

"(2a)  The  burden  1b  not  on  tbe  dtfendant 
to  satisfy  the  Jury  from  the  evldeooe  that 
be  acted  in  self-defense  in  killing  deceased, 
but  it  Ib  upon  tbe  state  to  satisfy  tlie  Jury 
from  tlie  evidence  beyond  a  reasonable  doubt 
that  he  did  not  act  in  Beif-defaise. 

"(3a)  If  the  Jury  l>eiieve  from  tbe  evi- 
dence that  deceased  had  recently  threatened 
to  kill  the  defendant  and  the  defendant  was 
free  from  fault  in  bringing  on  the  difflculty 
In  wlilch  tbe  killing,  and  that  snch  threats 
bad  been  communicated  to  tbe  defendant,  and 
if  at  tbe  time  the  fatal  blow  was  strnck  de- 
ceased was  assanltlng  or  advancing  upon  de- 
fendant making  hostile  demonstrationB  in- 
dicatlve  of  a  purpose  to  put  the  threats  in 
execution,  the  defendant  had  tbe  right  to 
construe  the  conduct  of  the  deceased  at  that 
time  in  the  light  of  such  threats  and  to 
strike  and  slay  in  defense  of  biB  person  if 
it  then  reasonably  appeared  to  him  that  lie 
was  In  imminent  danger  of  sustaining  griev- 
ous bodily  barm  or  of  losing  bis  life  at  the 
hands  of  the  deceased,  and  If  he  could  not 
retreat  or  escape  without  increasing  Ills 
danger. 

"(4a)  In  ttiis  cause,  if  the  Jury  believe 
from  the  evidence  that  after  tbe  difficulty 
had  begun  defendant  abandoned  it  and  turn- 
ed and  went  away,  in  good  faith  Intending 
to  leave  and  avoid  further  difficulty,  and 
that  thereafter  be  did  this  deceased  followed 
or  pursued  him  wltb  his  hands  in  bis  pocket 
and  that  immediately  prior  to  doing  this  de- 
ceased bad,  on  being  requested  to  give  up 
bis  knife,  refused  to  do  so,  and  if  they  for- 
tlier  I)elleve  'from  the  evidence  that  at  tbe 
time  defendant  so  turned  and  walked  away, 
and  deceased  so  followed  or  pursued  defend- 
ant tbe  defendant  bad  done  nothing  since 
abandoning  the  difficulty  which  put  blm  in 
fault  and  while  not  so  at  fault  his  situation 
became  such  as  to  make  it  reasonably  appar- 
ent to  him  that  be  was  then  about  to  sus- 
tain grievous  bodily  harm  or  lose  bis  life  at 
the  hands  of  the  deceased,  and  that  he  could 
not  retreat  or  escape  without  increasing  his 
danger,  and  that  the  fatal  cutting  was  done 
by  defendant  whllef  in  this  situation,  be  must 
be  acquitted. 

"(5a)  Although  the  Jury  may  believe  that 
defendant  was  at  fault  and  was  voluntarily 
engaging  with  deceased  In  a  difficulty  and  in 
tbe  exchange  of  Insulting  words  immedlatelT 
prior  to  the  fatal  cutting,  if  th^  further 
believe  from  the  evidence  that  the  defendant 
abandoned  tbe  difficulty  and  turned  and 
walked  away,  intending  in  good  faiUi  to 
avoid  further  difficulty,  this  operated  to  free 
him  from  the  disablli^  to  Bet  up  self-defense 
which  had  arisen  out  of  his  fault  In  ao  en- 
gaging In  said  quarrel,  and  restore  to  biir 
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reasonaDiy  Bppareni  ro  Dim  uiai  ne  was  xaea 
aboQt  to  sustain  grievous  t>odlly  harm  or  lose 
his  life  at  the  hands  of  the  deceased,  and 
If  he  conld  not  escape  or  retreat  without 
Increasing  his  danger  to  strike  and  slay  de- 
ceased In  defense  of  his  life. 

"(6a)  If  the  Jury  beliere  from  the  evi- 
dence that  defendant  In  good  faith  abandoned 
the  difficulty  and  turned  and  walked  away, 
and  was  guilt7  of  nothing  else  which  put  him 
at  fault  In  bringing  on  the  difficulty,  and 
that  after  this  the  situation  became  such  as 
to  make  It  reasonably  apparoit  to  him  that 
he  was  then  about  to  sustain  grievous  bodily 
barm  or  lose  his  life  at  the  hands  of  the  de- 
ceased, and  If  he  could  not  retreat  or  es- 
cape without  Increasing  his  danger,  he  must 
be  acquitted." 

John  J.  Payne  and  M.  Sollte,  fttr  appellant 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  defendant  was  tried  on 
an  indictment  charging  murder  In  the  first 
degree.  The  defendant  Invoked  the  doctrine 
of  self-defense,  and  his  witnesses  testified  to 
facts  which  tended  to  support  It;  while  the 
evidence  of  the  state  tended  to  show  a  mall- 
clous  killing,  without  justification  or  excuse. 

The  first  matter  of  exception  is  to  the  re- 
fusal of  the  court  to  give  charge  la  requested 
by  the  defendant.  There  was  no  error  in 
this.  Porter  v.  State,  140  Ala.  87,  95  (Charge 
11),  87  South.  81;  Bryant  v.  State,  116  Ala. 
445,  462,  23  South.  40;  Ck)mpton  v.  SUte, 
110  Ala.  24,  35,  20  South.  119. 

Charge  2a  requested  by  the  defendant  was 
properly  refused.  The  burden  was  on  the 
defendant  to  show  that  there  was  a  necessity 
to  take  life,  or  that  the  circumstances  were 
auch  as  to  impress  on  the  mind  of  a  reason- 
able person  a  reasonable  belief  that  there  was 
■uch  a  necessity,  and  did  so  impress  him, 
and  that  there  was  no  reasonable  mode  of  es- 
cape, unless  the  evidence  which  proved  the 
bomidde  proved  also  Its  excuse  or  justifica- 
tion. Llnehan  v.  State,  113  Ala.  72,  84,  21 
South.  497. 

Charge  3a  Is  elliptical,  having  words  omit- 
ted which  destroy  the  sense. 

The  language  of  the  charges  4a,  6a,  and  6a 
must  be  taken  as  based  upon  the  theory  of 
the  defendant  having  commenced  the  difficul- 
ty, and  It  does  not  show  clearly  such  a  with- 
drawal as  the  law  demands  in  order  to  en- 
able the  defendant  to  invoke  the  doctrine  of 
aelf-defense.  Crawford  t.  State,  112  Ala.  1, 
8S-84,  21  South.  214. 

The  motion  for  a  new  trial  set  out  In  the 
bill  of  exceptions  Is  not  revisable. 

The  judgment  of  the  court  Is  affirmed. 

McCLELLAN,  C.  J.,  and  Tl'SON  and  AN- 
DBRSON,  JJ.,  concur. 


waere  property  was  conveyea,  lo  oe  aeia  vo 
the  grantee  until  It  could  be  sold,  a  certain  In- 
debtedness to  be  paid  out  of  the  proceeds,  the  re- 
mainder to  be  paid  to  the  grantor,  the  trans- 
action constituted  in  effect  a  mortgage  or  deed 
of  trust. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages,  i  81.] 

2.  Saxb— UsK  or  Pbofehtt  bt  Obantekb— 
Liability  fob  Rent— Evidknck— Pkesuuf- 
Tions. 

Where  land  was  conveyed  to  a  wife,  to  be 
held  by  her  nntil  her  husband  could  sell  it  and 
out  of  the  proceeds  pay  himself  a  debt  doe  from 
the  grantor,  the  remainder  to  be  paid  the  latter, 
there  being  no  agreement  that  the  grantees  were 
to  pay  rent,  the  grantor  having  paid  origi- 
nally for  the  house  on  the  property  and  ue 
grantees  having  from  time  to  time  at  their  ex- 
pense repaired  and  Improved  the  same,  the  pre- 
preenmption  was  that  the  occupancy,  which  at 
the  time  of  the  otmreyance  was  Joint  between 
the  parties,  wlthont  payment  of  rent,  was  to 
so  continue  until  the  sale  was  effected. 

Appeal  from  Chancery  Court,  Marshall 
Ck>unty;  Wm.  H.  Simpson,  Chanceller. 

"Not  officially  reported." 

Action  by  Mary  M.  Oassoway  against 
Charles  P.  Robinson  and  others.  Judgment 
for  complainant,  and  defendants  appeal.  Re- 
versed. 

Street  &  Isbell,  for  appellants.  John  Losk 
for  appellee. 

SIMPSON,  J.  The  defendants  do  not  raise 
any  legal  points  as  to  the  equity  of  the  bill  in 
this  case,  and  in  fact  on  bo^h  sides  the  claim 
of  the  other  Is  recognlaed  to  a  certain  extent, 
and  the  only  controversy  between  them  is  as 
to  the  proportion  in  which  the  proceeds  of  the 
sale  of  the  house  was  to  be  appropriated.  It 
is  not  denied  that  the  property  was  conveyed 
to  Mrs.  Robinson,  to  be  held  by  her  until  her 
husband  could  sell  It,  and  out  of  the  proceeds 
he  was  to  be  paid  the  amount  due  him  (about 
which  there  Is  a  dispute),  and  the  remainder 
was  to  be  paid  to  the  appellee  (complainant). 
.The  deed,  then.  In  eflTect,  was  a  mortgage  or 
deed  of  trust  to  secure  Robinson  and  pay  the 
remainder  over  to  the  maker  of  the  deed. 
It  Is  not  claimed,  even  by  complainant,  that 
there  waa  any  agreement  that  the  Robinsons 
were  to  pay  rent  for  the  use  of  the  property 
while  living  In  the  house;  but,  as  they  had 
been  occupying  the  house  jointly,  without  any 
rent  on  their  part,  the  money  of  complainant 
having  paid  for  the  house  originally,  and  the 
money  of  Robinson  having  been  applied  from 
time  to  time  In  repairing  and  improving  it, 
the  presumption  is  that  It  was  to  continue 
to  be  occupied  in  this  way  nntil  it  could  be 
sold,  particularly  taking  Into  consideration 
the  relations  of  the  family  as  disclosed  In  the 
testimony.  It  would  be  Inequitable  to  correct 
the  deed,  and  leave  Robinson  without  any 
security  for  the  amount  due  him;  and  we 
hold  that  he  Is  entitled  under  his  cross-bill  to 
enforce  the  mortgage  for  bis  secnrltj. 


pairs,  Improvements,  taxes,  and  other  sums 
paid  out  by  him  on  account  of  said  property, 
calculating  Interest  from  the  time  he  began 
to  rent  the  bouse  to  another  person,  and 
charging  him  with  rents  collected  by  him  for 
the  premises,  and  to  report  the  same  back  to 
the  chancery  court  of  Marshall  county ;  that 
the  complainant  shall  have  60  days  after  the 
confirmation  of  said  report  within  which  to 
pay  ofT  the  amount  so  found  to  be  due  to 
said  Robinson,  together  with  the  costs  of  this 
case,  and  have  the  property  conveyed  baclc  to 
her  by  said  Robinson  and  wife,  or,  if  they 
fall  to  do  so  on  demand,  by  the  register  of 
said  court  At  the  expiration  of  said  time, 
if  said  money  has  not  been  paid,  the  property 
shall  be  sold  by  the  register  In  accordance 
with  the  law  relating  to  sales  under  execu- 
tion, and  the  proceeds  applied  first  to  the 
payment  of  costs,  then  to  the  payment  of  the 
amount  ilue  Robinson,  and  the  remainder  to 
the  complainant  (appellee). 
Reversed  and  rendered. 

McGLELLAN,    O.    J.,    and    TYSON    and 
ANDERSON,  JJ.,  concur. 


HENRT  v.  NASHVILLE,  0.  &  ST.  L.  RT. 

(Supreme  Court  of  Alabama.    June  30,  190S.) 

Affeal— Recobd— Biix  or  Exceftionb. 

Where  the  record  on  appeal  does  not  con- 
tain an  order  of  the  trial  court  extending  the 
time  for  the  signing  of  the  bill  of  exceptions, 
a  recital  that  the  plaintiff  tenders  his  bill  of  ex- 
ceptions before  the  expiration  of  the  60  days  al- 
lowed by  the  coort  for  its  signing  does  not  take 
the  place  of  such  an  order,  and  the  bill  of  ex- 
ceptions in  snch  case  cannot  be  considered. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;   S.  S.  Pleasants,  Special  Judge. 

"Not  oIHcially  reported." 

Action  by  James  Henry  against  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway. 
From  a  judgment  in  favor  of  defendant 
plaintiff  appeals.    Affirmed. 

W.  W.  Benson,  for  appellant  Oscar  R. 
Hundley,  for  appellee. 

TYSON,  J.  The  concluding  paragraph 
of  the  paper  purporting  to  be  a  bill  of  ex- 
ceptions is  in  this  language:  "The  plaintiff 
now  tenders  this  his  bill  of  exceptions,  be- 
fore the  expiration  of  the  60  days  allowed 
by  the  court  for  the  signing  of  the  same, 
and  asks  that  the  same  be  signed,  sealed,  and 
made  a  part  of  the  record  in  this  cause, 
which  is  accordingly  done  in  vacation,  this 
the  20th  day  of  January  1904."  The  record 
does  not  contain  the  order  of  the  court  ex- 
tending the  time  for  its  signing.  The  re- 
cital In  the  above-quoted  paragraph  is  whol- 
ly Insufficient  to  supply  the  place  of  the  or^ 


of  exceptions,  the  Judgment  must  be  afBrmed. 
McMullen  v.  Long  (Ala.)  39  SovUl.  777,  and 
cases  there  dted. 
Affirmed. 

McCLBLLAN,  C.  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


CARWILE  V.  STATE. 
(Supreme  Court  of  Alabama.    June  80,  1906.) 

1.  Habeas   Cobfub  —  Acthobitt   to    Ibsdc 
Writ. 

Under  Code  1896,  |  8372,  conferring  au- 
thority to  grant  a  writ  of  habeas  corpus  on  the 
probate  Judge,  and  section  4817,  providing  that 
when  a  person  is  confined  on  a  charge  of  felony 
the  peUtlon  for  habeas  corpus  must  be  addresBed 
to  the  probate  judge,  the  judge,  and  not  the 
probate  court,  has  authority  to  grant  the  writ 
[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Habeas  Corpus,  i  36.] 

2.  Same— Affeax. 

Where  accused  petitioned  for  discharge  on 
bail,  and  his  petition  was  granted  and  bail 
fixed,  and  the  order  was  thereafter  set  aside  be- 
fore the  bail  was  accepted,  the  petition  for  the 
writ  of  habeas  corpus  was  still  pending,  and 
the  order  was  not  such  as  would  support  an  ap- 
peal, under  Cr.  Code  1896,  i  4314,  authorizing 
an  appeal  by  any  party  aggrieved  by  the  judg- 
ment on  the  trial  of  a  writ  of  habeas  corpus. 

Appeal  from  Order  of  Probate  Judge,  Mar- 
shall County;  J.  H.  Carter,  Judge. 

"Not  officially  reported." 

Petition  for  habeas  corpus  by  E.  Monroe 
CarwIIe  for  release  on  bail.  From  an  order 
setting  aside  a  former  order  admitting  peti- 
tioner to  ball,  petitioner  appeals.  Appeal  dis- 
missed. 

See  39  South.  220. 

Street  &  Isbell,  for  appellant  Massey  Wil- 
son, Atty.  Oen.,  for  the  State. 

DOWDBLL,  J.  The  appellant,  being  con- 
fined in  Jail  on  an  indictment  charging  him 
with  murder  In  the  first  degree,  petitioned 
the  judge  of  probate  for  his  discbarge  on 
ball.  His  petition  was  granted  and  ball  fixed, 
without  notice  to  the  circuit  solicitor,  though 
the  state  was  represented  at  the  bearing  by 
the  deputy  solicitor.  The  circuit  solicitor  af- 
terwards and  before  ball  was  given  moved  to 
vacate  the  order  granting  bail,  because  no 
notice  had  been  given  him,  and  on  the  bear- 
ing of  this  motion  the  same  was  granted, 
and  the  former  order  granting  ball  was  set 
aside,  and  from  the  action  of  the  probate 
judge  In  vacating  the  former  order  this  ap- 
peal is  taken. 

The  authority  to  grant  the  writ  of  habeas 
corpus  is  conferred  on  the  probate  judge,  and 
not  on  the  probate  court  Section  3372,  Code 
1896.  It  Is  as  a  probate  judge,  and  not  as 
a  probate  court  that  he  hears  and  determines 
the  question.    The  court  of  probate,  as  such. 
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on  a  charge  of  felony  or  under  an  Indict- 
ment for  a  felony  the  petition  [for  the  writ 
of  habeas  corpus]  mnst  be  addressed  •  •  • 
to  the  probate  judge  of  the  county  where 
the  person  is  confined." 

The  order  admitting  to  ball  was  not  such 
as  the  Judge  lost  control  of,  at  least  before 
bail '  was  accepted.  The  effect  of  setting 
aside  this  order  was  to  leave  the  petition 
tor  the  writ  of  habeas  corpus  still  pending 
before  the  Judge.  It  is  not  such  an  order 
or  Judgment  as  will  support  an  appeal. 
There  is  neither'  a  Judgment  allowing  or 
refusing  bail.  There  is  no  authority  for  the 
appeal  (section  4314,  Cr.  Code  1896),  and 
the  same  must  be  dismissed. 

Appeal  dismissed. 

TYSON,  SIMPSON,  ANDERSON,  and 
DENSON,  JJ.,  concur. 


BLOCH  BROS.  v.   MOORB  et  al. 

(Supreme  Court  of  Alabama.    April  20,  1905.) 
Bakkkuftct  —  EFncer— Pbiob  Attachkents 

AND    OaBNISHMENTS. 

Proceedings  in  bankruptcy  do  not  affect 
the  lien  of  attachments  or  garnishments  ac- 
quired more  than  fonr  months  preceding  the 
bankruptcy. 

lEi.  Note. — ^For  cases  In  point,  see  vol.  6^ 
Cent  Dig.  Bankruptcy,  SS  296-805.] 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty; William  H.  Anderson,  Judge. 

"Not  officially  reported." 

Action  by  Blocb  Bros,  against  Minnie  B. 
Moore  and  others.  Judgment  for  defend- 
ants, and  plaintiflls  appeal.    Reversed. 

Roach  &  McMillan,  for  appellants.  Torry 
&  Stone  and  SulUyan  &  Stallwortb,  for  ap- 
pellees. 

SIMPSON,  J.  The  appellants  Cplalntiffs), 
having  obtained  a  Judgment  in  a  Justice  of 
peace  court  against  one  J.  A.  Moore,  sued 
out  thereon  a  writ  of  garnishment  against 
one  Hestle,  who  answered  that  he  was  in- 
debted to  the  Judgment  defendant,  but  sug- 
gesting that  the  appellees  claimed  to  be 
owners  of  said  Indebtedness;  and,  notice  hav- 
ing been  issued  to  them,  they  appeared,  pro- 
pounded their  claim,  an  Issue  was  made  up 
between  them  and  appellants.  Judgment  was 
rendered  for  them,  and  appellants  appealed 
to  the  circuit  court,  and  befoie  Judgment 
there  the  original  defendant  in  the  Judgment, 
J.  A.  Moore,  filed  a  plea,  since  last  contin- 
uance, alleging  that  be  had  been  adjudged 
a  bankrupt,  and  the  plaintiffs  filed  replica- 
tions alleging  that  the  bankruptcy  was  more 
than  four  months  after  the  Hen  of  the  gar- 
nishment had  attached.  Said  defendant  de- 
nrarred  to  the  replications  and  moved  to 
8S80.— 6B 


bankruptcy,  which  motion  was  overruled. 

In  sustaining  the  demurrers  to  the  replica- 
tions, and  refusing  to  grant  plaintiff's  motion 
to  strike  the  plea  of  bankruptcy,  anVl  In 
granting  the  motion  to  quash  the  writ 
of  garnishment,  the  court  acted  on  the 
theory  that  the  plea  of  bankruptcy  was 
a  sufficient  answer  to  garnishment  pro- 
ceedings, and  to  the  claim  suit  which 
was  in  progress  on  the  answer  of  the 
garnishee  Without  mentioning  other  ir- 
regularities In  the  proceedings,  as  it  was 
clearly  shown  by  the  pleadings  that  not  only 
had  the  garnishment  been  served,  but  an- 
swered, and  the  claim  suit  instituted  thereon, 
nearly  a  year  before  the  bankruptcy,  the 
court  was  clearly  In  error,  as  proceedings 
in  bankruptcy  do  not  affect  the  lien  of  attach- 
ments or  garnishments  acquired  more  than 
four  months  preceding  the  bankruptcy.  Black 
on  Bankruptcy,  {  67;  In  re  Blair  (D.  C.)  108 
Fed.  S29;  In  re  Beaver  Coal  Co.  (D.  C.)  110 
Fed.  630;  May  r.  Gourtnay,  47  Ala.  186;  Mar- 
tin V.  Llle,  68  Ala.  406;  Henry  v.  McNamara, 
114  Ala.  107,  22  South.  428;  White  v.  Simp- 
son, 107  Ala.  886,  18  South.  151. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

McOLELLAN,  O.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


COKEB  V.   PAYNE. 
(Supreme  Court  of  Alabama.    April  18,  190S.) 

1.  AFPXAi/—RxcoBD—BvinKNOX— Review  . 

Where,  in  an  action  to  recover  land,  the 
record  does  not  recite  sufficient  facts  to  enable 
the  court  to  properly  comprehend  the  location 
of  the  land  in  controversy,  the  court  will  decline 
to  pass  on  assignments  of  error  to  the  intro- 
duction of  evidence. 

2.  Tkiai>— Abbtbaot  Ihstbuctiokb. 

Where,  in  an  action  to  recover  land,  there 
was  no  evidence  that  plaintiff  made  no  claim 
to  the  land  in  controversy  until  "after  he  pro- 
cured certificate  of  entry  from  the  government," 
charges  containing  such  assumption  were  prop- 
erly refused. 
8.  Saxb— Pbxfohoeravoe  or  Evidence. 

A  leauest  to  charge  instmcting  a  finding 
against  plaintiff  on  the  preponderance  of  evi- 
dence was  properly  refused. 

'Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty; J.  A.   Bilbro,  Judge. 

"Not  officially  reported." 

Action  by  J.  W.  Coker  against  T.  J.  Payne. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

C.  Daniel,  for  appellant  Burnett,  Hood 
A  Murphree,  for  appellee. 

HARALSON,  J.  The  transcript  does  not 
show  that  defendant  filed  any  plea  in  the 
case,    From   Inrlef  of  counsel,   we  are  In- 


toe  lano. 

A  diagram  la  fovind  In  the  bill  of  ex- 
ceptions, Intended,  It  may  be  supposed,  to 
Indicate  the  land  In  snlt,  and  that  of  which 
possession  is  disclaimed,  bat,  besides  the 
points  of  the  compass,  and  a  curved  line 
on  It,  It  has  no  marks  or  explanatory  notes, 
to  Indicate  anything,  and,  as  for  what  It 
shows,  it  might  as  well  have  been  left  out 
We  are  unable  to  have.  In  its  application  to 
the  case,  any  Intelligent  comprehension  of 
the  evidence  allowed  to  be  Introduced  which 
was  excepted  to. 

The  plaintiff  relied  upon  and  "Introduced 
a  patent  [quoting  the  language  of  the  bill 
of  exceptions]  from  the  United  States  to  the 
land  sued  for  which  plaintiff  contended  was 
his.  Issued  to  him  in  1S51";  but  the  patent 
Is  not  set  out  in  the  bill  of  exceptions,  nor 
is  there  any  evidence  to  show,  certainly,  that 
plaintiff  ever  held  possession  of  the  land 
in  suit. 

The  defendant  introduced  evidence  tending 
to  show  that  he  occupied  the  land  sued  for, 
except  that  part  he  disclaimed  title  to,  for 
ten  years  before  the  institution  of  this  suit 
Ills  evidence  in  the  identification  of  the  land 
to  which  he  claimed  title,  is  also  exceed- 
ingly indefinite.  He  says,  for  instance,  which 
without  more,  one  cannot  well  comprehend, 
that  he  claimed  the  land  Inside  his  fence, 
but  did  not  set  up  any  claim,  and  has 
never  claimed  the  land  between  bis  fence 
and  the  public  road.  Where  these  lines  or 
boundaries  are,  we  are  not  Informed.  Under 
such  conditions  we  have,  of  necessity,  to 
decline  to  pass  on  the  assignments  of  error 
as  to  the  Introdnction  of  evidence. 

After  all  the  evidence,  the  bill  of  excep- 
tions states:  "The  plaintiff  requested  the 
court  to  give  the  following  charges  to  the 
Jury."  Then  follow  the  charges  numbered  1, 
2  and  3,  each  marked  "Given,"  with  the 
name  of  the  Judge  signed  thereto.  Then 
follow  the  words,  "The  plaintiff  then  and 
there  separately  excepted  to  the  giving  of 
each  of  said  charges."  The  plaintiff  Is  thus 
put  In  the  category  of*  requesting  these  char- 
ges, and  then  excepting  to  their  giving  by 
the  court.  We  presume  there  is  some  mis- 
take here,  but  we  follow  the  bill  of  exceptions. 

Afterwards,  the  bill  shows  that  the  plain- 
tiff requested  two  charges,  numbered  1  and 
2,  which  were  refused.  The  first  of  these 
was  abstract.  There  is  no  evidence  that 
plaintiff  made  no  claim  to  the  land  until 
"after  he  procured  certificate  of  entry  from 
the  government"  The  second  was  properly 
refused  as  it  instructs  a  finding  against 
defendant  on  a  preponderance  of  the  evi- 
dence.   2  Mayfield's  Dig.  p.  570,  t  159. 

There  was  no  error  In  the  action  of  the 
court  aa  to   the   rendition   of  the  verdict 


Affirmed. 

McGLBLLAN,  a  J.,  and  DOWDBIX  and 
DBNSON,  JJ.,  concur. 


MEMORANDUM  DECISIONS. 


CLAYTON  ▼.  STATU.  (Supreme  Court  of 
Alabama.  Nov.  30,  1905.)  Appeal  from  Cii^ 
cuit  Court  Walker  County:  A.  H.  Alston, 
Judge.  "Not  officially  reported."  Ray,  I<eith  & 
Sheppard,  for  appellant  Maaaey  Wilson,  Att;. 
Gen.,  for  the  State. 

PER  CURIAM.  Appeal  disnuBaed  on  mo- 
tion of  appellee.  Judgment  fails  to  show  a 
judgment  of   guilt 

CLEAR  CREEK  LUMBER  CO.  ▼.  ED- 
WARDS. (Supreme  Court  of  Alabama.  Nov. 
21,  1005.)  Appeal  from  Circuit  Court  Elmore 
County ;  Samael  L.  Brewer,  Judge.  "Not  of- 
ficially reported."  D.  D.  Askew,  for  appellant. 
Frank  W.  Lull,  for  appellee. 

PER  CURIAM.  Affirmed  for  want  of  assign- 
ment of  error. 


CLEAR  CREEK  LUMBER  CO.  ▼.  SPIG- 
ENER.  (Supreme  Couft  of  Alabama.  Nov.  21. 
1905.)  Appeal  from  Circuit  Court  Elmore 
County;  Samuel  L.  Brewer,  Judge.  "Not  of- 
ficially reported."  D.  D.  Askew,  for  appel- 
lant   Frank  W.  Lull,  for  appellee. 

PER  CURIAM.  Affirmed  for  want  of  assign- 
ment of  error. 

CRITTENDON  v.  STATE.  (Supreme  Court 
of  Alabama.  Jan.  l8,  19060  Appeal  from  Cii^ 
cuit  Court,  Pike  County ;  H.  A.  Pearce,  Judge. 
"Not  officially  reported."  Massey  Wilson,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.    Appeal  diamisaed. 


DECATUR  LIGHT,  POWER  A  FUEL  CO. 
V.  SCRUGGS  &  ECHOLS.  (Supreme  Court  of 
Alabama.  Feb.  2,  1903.)  Appeal  from  Citxnit 
Court  Morgan  County.  "Not  officially  re- 
ported." John  C.  Eyster,  for  appellant  E.  W. 
Godbey,  for  appellee. 

PER  CURIAM.  Affirmed  for  want  of  tiao- 
Bcript 

DORMAN  V.  DORMAN.  (Supreme  Court  of 
Alabama.  Jan.  18,  1906.)  Appeal  from  Circnit 
Court,  Chambers  County ;  S.  L.  Brewer,  Jud;:*. 
"Not  officially  reported.**  Action  bv  L.  B.  Dor- 
man  against  Henry  J.  Dorman.  From  a  judg- 
ment overrufing  a  motion  for  a  new  trial,  plain- 
tiff appeals.  Reversed.  E.  M.  Oliver,  for  ap- 
pellant   B.  H.  Hill,  for  appellee. 

DENSON,  J.  After  a  verdict  and  judgment 
were  rendered  against  the  plaintiff,  she  made  a 
motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  From  the 
judgment  of  the  court  overruling  tlie  motion 
this  appeal  was  taken.  Tlie  evidence  has  been 
carefully  considered,  and  we  are  constrained 
to  bold  that  a  preponderance  of  it  against  tha 
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The  Judgment  overrvUnc  the  motion  for  a  new 
trial  must  be  reversed,  and  an  ordw  will  be 
here  entered  granting  the  motion  (or  a  new 
trial.    Reversed,  rendered,  and  remanded. 

HARALSON,  DOWDELL,  and  SIMPSON, 
JJ.,  concur. 

EDMONDS  ▼.  GALLOWAY  COAL  00. 
(Supreme  Court  of  Alabama.  Nov.  30,  1005.) 
Appeal  from  Circuit  Court,  Winston  County; 
A.  A.  Coleman,  Judge.  "Not  officially  report- 
ed." James  &  Williams,  for  appellant  Bank- 
bead  A  Bankhead  and  R.  L.  Blanton,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed  for  want  ot  as- 
signment of  errors. 

BNSLHT  DEVELOPMENT  CO.  et  al.  T. 
STATE  ex  rel.  PERDUE.  (Supreme  Court  of 
Alabama.  Jan.  11,  1906.)  Appeal  from  Cir- 
cuit Court,  Jefferson  County:  A  A.  Ck>leman, 
Judge.  "Not  olGcially  reported."  Cabaniss  k 
Wei^ley,  for  appellant  Ensley  Development 
<3o.  Campbell  &  Walker,  for  appellant  Ensley. 
Charles  B.  Powell,  for  appellee. 

PER  CURIAM.  Errors  confessed,  and  cause 
reversed  and  remanded. 

GARRISON  V.  KIMBROUGH.  (Supreme 
Court  of  Alabama.  Dec.  21,  1905.)  Appeal 
from  Circuit  Court,  Marengo  County  ;  John  O. 
Anderson,  Judge.  "Not  officially  reported." 
Action  Iwtween  J.  E.  Garrison  and  W.  L.  Kim- 
brough.  From  a  judgment  In  favor  of  the 
latter,  the  former  appeals.  Affirmed.  Miller  & 
Herbert,  for  appellant.  Centerbury  &  Gilder, 
for  appellee. 

TYSON,  J.  The  only  ground  of  the  motion 
for  a  new  trial  insisted  on  is  that  predicated 
upon  newly  discovered  evidence.  Upon  an  ex- 
amination of  the  testimony  relied  on  in  sup- 
port of  the  motion,  we  are  unwilling  to  affirm 
that  the  trial  Judge  erred  in  denying  the  mo- 
tion.   Affirmed. 

HAR.\LSON,  DOWDELL,  SIMPSON,  and 
DENSON,  JJ.,  concur. 


GRAYSON  V.  CABANISS.  (Supreme  Court 
of  Alabama.  Jan.  18,  1906.)  Appeal  from  Cir- 
cuit Court,  Madison  County ;  Paul  Speake, 
Judge.  "Not  officially  reported."  Action  by 
F.  8.  (Cabaniss,  register,  for  the  use  of  J.  C. 
Hayslip,  against  Charles  A.  Grayson.  From  a 
judgment  for  plaintilF,  defendant  appeals.  Dis- 
miEHed  on  application  for  rehearing.  Grayson 
&  Grayson  and  S.  S.  Pleasants,  for  appellant. 
Cooper  &  Foster,  for  appellee. 

PER  CURIAM.  Application  for  rehearing 
granted,  and  appeal  in  this  case  dismissed,  on 
the  grounds  that  the  Judgment  was  rendered  at 
a  time  when  the  court  was  not  authorised  by 
law  to  be  held. 

Ex  parte  HALL  &  FARLEY.  (Supreme 
Court  of  Alabama.  Jan.  16,  1906.)  "Not  of- 
ficially reported."  Hall  &  Farley,  aa  trustees, 
applied  to  the  Supreme  Court  for  mandamus 
to  compel  Hon.  A  D.  Sayre,  special  judge  ap- 
pointed to  sit  in  the  case  of  Hall  &  Farley, 
Trustees,  v.  Alabama  Terminal  &  Improvement 
Co.,  39  South.  285,  to  restore  to  the  file  cer- 
tain amendments  to  the  original  bill  that  were 
stricken  on  motion  of  the  court,  and  to  re- 
scind an  order  made  by  the  special  judge  dis- 
missing said  bill  as  to  certain  parties  aierein 
named.  W.  A.  Gunter,  for  petitioners.  R.  L, 
Harmon,  for  respondents. 

PER  CURIAM.    Mandamus  denied. 


was  convicted  of  playing  cards,  and  appeals. 
Affirmed.  Massey  Wilson,  Atty.  <3en.,  for  the 
State. 

HARALSON,  J.  The  appellant  was  ar- 
raigned on  a  sufficient  affidavit  Iwfore  a  Justice 
of  the  peace,  charging  him  with  playing  at  a 
game  of  cards  at  a  place  prohibited  by  law. 
The  writ  was  made  returnable  before  the  judge 
of  the  criminal  court.  He  was  tried,  convicted 
and  fined  $20,  and  given  SO  days  in  which  to 
present  and  have  signed  a  bill  of  exceptions. 
The  transcript  contains  no  bill  of  exceptions. 
No  question  of  error  is  presented  by  the 
record,  and  the  judgment  is  termed.  .  Affirmed. 

McCLELLAN,  C.  J.,  and  DOWDELL  and 
DENSON,  JJ.,  concur. 


JACKSON  ▼.  STATE.  (Supreme  Court  of 
Alabama.  May  11,  1905.)  Appeal  from  (Crim- 
inal Court  Jefferson  (bounty;  D.  A.  Greene. 
Judge.  "Not  officially  reported."  Stonewall 
Jackson  was  convicted  of  an  offense,  and  he 
appeals.  Affirmed.  E.  K.  Campbell  and  Robt 
N.  Bell,  for  appellant  Massey  Wilson,  Atty. 
Gen.,  for  the  State. 

TYSON,  J.  On  the  authority  of  NorlUe  v. 
State,  131  Ala.  35,  31  South.  19,  and  cases 
there  cited,  the  judgment  appealed  from  must 
be  affirmed. 

McCLELLAN,  C.  J.,  and  DOWDELL  and 
DENSON,  JJ.,  concur. 


JORDAN  T.  ALABAMA  NORTHERN  RY. 
(X).  (Supreme  Court  of  Alabama.  Jan.  18, 
1906.)  Appeal  from  Clay  County  Court :  W.  J. 
Pearce,  .Tudge.    "Not  officially  reported.   • 

PER  CURIAM.  Affirmed  on  certificate,  no 
transcript  having  been  filed. 

KNOWLES  V.  HENDERSON.  (Supreme 
Court  of  Alabama.  Jan.  18,  1006.)  Appeal 
from  Circuit  Court  Crenshaw  County ;  J.  0. 
Richardson,  Judge.  "Not  officially  reported." 
Action  between  Mary  A.  Knowles  and  T.  E. 
Henderson.  From  an  adverse  Judgment  said 
Knowles  appeals.  Dismissed.  J.  F.  Jones  and 
M.  W.  Rushton.  for  appellant  Powdl  &  Ham- 
ilton, for  appellee. 

PER  CURIAM.  Settled  between  the  parties, 
and  by  their  instruction  dismissed. 

KILLINOSWORTH  et  al.  v.  J.  A.  KELLBY 
&  CO.  (Supreme  Court  of  Alabama.  Dec  21, 
1905.)  Appeal  from  Circuit  Court  Fayette 
Ciounty:  S.  H.  Sprott,  Judge.  "Not  officially 
reported."  Action  between  Wiley  Killings- 
worth  and  others  and  J.  A.  Kelley  &  Ca 
From  a  Judgment  for  the  latter,  the  former 
appeal.    Affirmed  on  certificate. 

HARALSON,  J.  A  certificate  of  appeal  in 
said  cause  was  presented  on  Thursday,  Novem- 
ber 30,  1903,  and  an  affirmance  asked  for,  on 
the  certificate.  The  transcript  of  the  record  not 
having  been  filed,  and  the  appeal  being  re- 
turnable to  the  call  of  the  Sixth  division,  which 
was  concluded  on  said  date,  November  30,  1905, 
the  court  granted  the  affirmance  on  certificate; 
but  upon  a  further  examination  of  the  certifi- 
cate of  the  appeal,  certain  omissions  appearing 
in  same,  the  court  directed  that  the  judgment  of 
affirmance  be  not  entered,  and  that  tlie  attorneys 
presenting  the  certificate  be  advised  of  the  mat- 
ter. On  Thursday,  December  1,  1905,  the  tran- 
script in  said  cause  was  filed  in  the  Supreme 
C!onrt  On  December  21st  the  Attorney  (Gen- 
eral, at  the  instance  of  the  attorneys  for  the 
appellee,  presented  another  certificate  of  appeal 


ao  nouce  was  cuiiea  lu  uie  xh^l  lu«i.  uio  uou- 
■crlpt  in  said  caase  had  been  filed  in  this  court 
on  December  Ist.  The  court  thereupon  on 
ThnrsdaT,  Deceml>er  21st  (motion  day  of  the 
call  of  the  Third  division),  granted  the  motion; 
and  a  Judgment  was  here  entered  accordingly, 
affirming  said  cause  on  certificate. 

LOUISVILLE  &  N.  R.  CO.  v.  DEER.*  8a- 
preme  Court  of  Alabama.  Nov.  1904.)  Appeal 
from  City  Court  of  Montgomery. 

SHARPS,  J.  In  overruling  the  demurrer  to 
the  replication  to  the  second  plea,  and  also  in 
rendering  judgment  for  the  plaintiff  upon  the 
agreed  statement  of  facts,  the  trial  court  acted 
in  accordance  with  the  principles  declared  by 
this  court  in  Louisville  &  Nauiville  R.  Co.  v. 
Dooley,  78  Ala.  524,  Louisville  &  N.  R.  Co.  v. 
Nash.  118  Ala.  487.  28  South.  825,  41  L.  R.  A. 
3.31,  72  Am.  SL  Rep.  181,  and  Louisville  &  Nash- 
ville R.  Co.  V.  Steiner  and  Lobman,  128  Ala. 
853,  80  South.  741,  to  the  effect,  as  bearing  npon 
this  case,  that  the  justice's  court  of  the  state 
of  Florida  was  without  jurisdiction  to  render 
the  judgment  pleaded  here :  and  on  the  au- 
thority of  those  cases  the  judgment  appealed 
from  will  be  affirmed. 

NED  T.  STATE.  (Supreme  Coart  of  Ala- 
bama. Dec.  21,  1906.)  Appeal  from  City  Court 
of  Mobile  ;  O.  J.  Semmes,  Judge.  "Not  officially 
reported."  Walter  Ned  was  convicted  of  crime, 
and  he  appeals.  Affirmed.  Massey  Wilson, 
Atty.  Gen.,  for  the  State. 

T7S0N,  J.    Affirmed. 

NEWTON  T.  STATE.  (Supreme  Court  of 
Alabama.  Feb.  9,  1905.)  Appeal  from  Clrcnit 
Court,  Elmore  County :  John  Q.  Winter,  Judge. 
"Not  officially  reported."  -Wood  &  Martin,  for 
appellant  Maasey  Wilson,  Atty.  Oen.,  for  the 
State. 

PER  CURIAM.  This  case  was  submitted  on 
application  to  establish  bill  of  exceptions.  Mo- 
tion denied.    Appeal  dismissed. 


O'NEAL  et  aL  ▼.  TENNESSEE  COMj. 
IRON  &  R.  CO.  et  al.  (Supreme  Court  of 
Alabama.  Nov.  29,  1905.)  Appeal  from  Cir- 
cuit Court,  Jefferson  County ;  A.  A.  Cole- 
man, Judge.  "Not  officially  reported."  Emmett 
O'Neal  and  O.  F.  Carson,  for  appellants.  Walk- 
er Percy  and  Walker,  Tillman,  Campbell  & 
Walker,  for  appellees. 

PER  CURIAM.  Errors  confessed.  Reversed 
and  remanded. 

OSLEN  V.  STATE.  (Supreme  Court  of  Ala- 
bama. Nov.  30,  1905.)  Appeal  from  Circuit 
Court,  Walker  County:  A.  H.  Alston,  Judge. 
"Not  officially  reported.^'  Ray,  Leith  &  Shep- 
•rd,  for  appellant.  Massey  Wilson,  Atty.  Oen., 
for  the  State. 

PER  CURIAM.  Appeal  dismissed.  Minnta 
entry  does  not  show  judgment  of  guilt 

STATE  ex  rel.  DUNN  et  al.  v.  COURT  OF 
OOM'RS  OF  ST.  CLAIR  COUNTY.  (Su- 
preme Court  of  Alabama.  May  31,  1905.)  Ap- 
geal  from  Circuit  Court  St  Clair  County ;  J.  A. 
lilbro,  Judge.  "Not  officially  reported."  James 
T.  Green,  for  appellants.  Smith  &  Smith,  for 
appellees. 

PER  CURIAM.  Appeal  dismissed,  on  an- 
tbority  of  Barber  v.  State,  89  South.  318. 
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son,  executor.  From  an  adverse  decree,  com- 
plainant appeals.  Affirmed.  W.  O.  Mnlkey  for 
appellant    Steiner,  Crum  &  Weil,  for  api>eUee. 

HARALSON,  J.  We  discover  no  reason  for 
departing  from  anything  held  on  the  former  ap- 
peal in  this  case  (Johnson  v.  Terry,  139  Ala. 
614,  36  South.  776);  and  on  the  authority  of 
that  case,  the  decree  of  the  court  below  must  be 
affirmed.    Affirmed. 

DOWDELL,  ANDERSON,  and  DENSON, 
JJ.,  concur. 

TOWN  OP  FAYETTE  v.  PROPST.  (Su- 
preme 0>urt  of  Alwhama.  Jan.  18,  1906.)  Ap- 
peal from  Circuit  Court  Fayette  County  ;  S.  £L 
Bprott  Judge.    "Not  officially  reported." 

PER  CURIAM.    Affirmed  on  certificate^ 


TRI-LIGHT  ELECTRIC  CO.  et  al.  ▼.  ED- 
WARD V.  BROKAW  &  CO.  (Supreme  Court 
of  Alabama.  Dec.  21,  1905.)  Appeal  from  City 
Court  of  Birmingham ;  Charles  A.  Senn,  Judge. 
"Not  officially  reported."  Action  by  EJdward 
y.  Brokaw  &  Co.  against  the  Tri-Light  Elec- 
tric Company  and  others,  on  an  itemized  ac- 
count duly  verified,  to  whidi  defendant  inter- 
posed a  sworn  plea  denying  the  correctness  of 
the  account  From  a  judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed.  Augustus  Bennen, 
for  appellsint    Sterling  A.  Wood,  for  appellees. 

ANDERSON,  J.  After  a  careful  reading  of 
the  evidence,  we  think  it  fully  supports  the 
finding  of  the  trial  court  and  the  judgment  of 
■aid  court  Is  affirmed.    Affirmed. 

TYSON,  SIMPSON,  and  ANDERSON.  JJ., 
concur. 

VAUGHAN  ▼.  HUDSON  et  al.  (Supreme 
Court  of  Alabama.  Ma^  16,  1005.}  Appeal 
from  Chancery  0>urt  Marengo  County ;  John 
C.  Anderson,  Judge.  "Not  officially  reported." 
Bill  by  W.  A.  Vaughan  against  T.  3.  Hudson 
and  others.  Decree  for  defendants,  and  com- 
plainant appeals.  Affirmed.  J.  M.  Miller,  De 
Graffenrled  &  Erwin  and  W.  H.  Taylor,  for 
appellant    William  Gunningham,  for  .appellees. 

McCLELLAN.  C.  J.  We  adhwe  to  and  re- 
affirm the  decision  made  in  this  case  on  the 
former  appeal  (129  Ala.  176,  30  South.  75),  to 
the  effect  that  it  was  necessary  for  complainant 
to  allege  and  prove  that  the  land  in  question 
brought  its  full  value  at  the  commissioner's 
sale,  and  we  concur  with  the  chancellor  that  the 
evidence  npon  which  the  cause  was  snbmitted 
does  not  prove  that  the  price  bid  at  that  sale 
was  the  full  value  of  the  land.    Affirmed. 


WASHINGTON  v.  MAYOR,  BTtt.  OF  ENS- 
LEY.  (Supreme  Court  of  Alabama.  April  20, 
1905.)  Appeal  from  Criminal  Court,  Jefferson 
County;  Samuel  L.  Weaver,  Judge.  "Not  of- 
ficially reported." 

PER  CURIAM.  Affirmed  for  want  of  prose- 
cution. 


WTLUAHS  et  al.  ▼.  CLAY  et  al.  (Snpieme 
Court  of  Alabama.  Dec.  20,  1905.)  Appeal 
from  (Thancery  Court  Jackson  County ;  W.  H. 
Simpson,  Chancellor.  "Not  officially  re^rted." 
Action  between  J.  P.  Williams,  as  administrator, 
and  others,  and  M.  A.  Clay  and  others,  and 
from  the  judgment  the  former  appeals.  Dis 
missed.  Tate  &  Walker,  for  appellants.  Yir- 
gil  Bouldin,  for  appellees. 

PER  CURIAM.    Dismissed  on  motloa. 
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oiBcially  reported.      Uenry  Fins  and  J.  W.  A. 
Smith,  for  appellees. 

PER  CURIAM.  Affirmed  for  want  of  aa- 
■Isnment  of  errors. 

'WILSON  T.  CARNES  et  al.  (Saprem«  Coart 
of  Alabama.  Not.  29,  1905.)  Appeal  from 
Chancery  Court,  Marion  County ;  Wm.  H. 
Simpson,  Chancellor.  "Not  officially  reported." 
Appling  &  Davis,  for  appellant.  A.  F.  Fite, 
for  appellees. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  appellant 

ALLEN  T.  AROUIMBAU.  (Supreme  Court 
of  Florida,  Division  A.  July  80,  1904.)  Error 
to  Circuit  Court,  Monroe  County ;  Joseph  B. 
'Wall,  Judge.  Action  by  Frank  M.  Arguiinbau, 
as  surviving  partner  of  Schroder  k  Bon. 
against  George  W.  Allen,  as  administrator  of 
the  estate  of  John  J.  Philbrick,  deceased.  J'udg- 
ment  for  plaintiff,  and  defendant  brings  error. 
Macfarlanb  &  Qlen,  for  plaintiff  in  error. 
H.  Bisbee  and  Oeorge  0.  Bedell,  for  defendant 
in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

ATLANTIC  COAST  LINE  B.  CO.  v.  REG- 
ISTER. (Supreme  Court  of  Florida,  Division 
B.  Nov.  23,  1006.)^  Error  to  Circuit  Court, 
Snwasee  County;  B.  H.  Palmer,  Judge.  Ac- 
tion by  O.  O.  Register  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  John  E. 
Bartridge  and  J.  B.  Johnson,  for  plaintiff  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BAILEY  et  al.  v.  WHITFIELD.  (Supreme 
Court  of  Florida,  Division  A.  Jan.  26,  1004.) 
Error  to  Circuit  Court,  Calhoun  Coun^;  John 
.  W.  Malone,  Judge.  Action  by  Jesse  A  Whit- 
field against  James  T.  Bailey  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Rivers  H.  Buford,  for  plaintiffs  in  error. 
John  M.  Calhoun,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  Is  affirmed. 

BARTLESON  et  al.  v.  VINCENT  et  aL 
(Supreme  Court  of  Florida,  Division  A.  July 
26,  1006.)  Appeal  from  Circuit  Court,  Alachua 
Cionnty;  James  T.  Wills,  Judge.  Bill  by 
Charles  W.  Vincent  and  another  against  John 
F.  Bartleson  and  another.  Decree  for  coiA- 
plainants,  and  defendants  appealed.  Evans 
Haile,  for  appellants.  W.  W.  Hampton,  for 
appellees. 

PER  CURIAM.    Decree  affirmed. 


BEAR  et  aL  t.  W.  J.  DANIEL  &  GO.  et  al. 
(Supreme  <3ourt  of  Florida.  June  21,  1004.) 
In  Banc.  Appeal  from  Circuit  Court,  Wash- 
ington County';  John  W.  Malone,  Judge.  Bill 
by  Max  L  Bear  and  others  against  W.  J. 
Daniel  &  Co.  and  others.  Decree  for  defend- 
ants, and  complainants  appeal.  Chas.  M.  Cox 
and  L.  J.  Reeves,  for  appellants. 

PER  CURIAM.  The  appeal  is  dismissed  on 
motion  of  counsel  for  the  appellants. 


BEATTT  et  al.  v.  EQUITABLE  BUILDING 
ft  LOAN  ASS'N.  (Supreme  Court  of  Florida, 
Division  A.  Feb.  2,  1004.)  Appeal  from  Cir- 
cuit (3ourt,  Hillsborough  County;  Joseph  B. 
Wall,  Judge.  Bill  by  the  Equitable  Building  ft 
Loan  Aasoclation  against  William  J.  Z.  Beatty 


BECKWITH  et  aL  ▼.  WORTH,  Tax  Col- 
lector. (Supreme  Court  of  Florida,  Division  A 
June  28,  1904.)  Appeal  from  Circuit  Court, 
Hillsborouxh  0>unty;  Joseph  B.  Wall,  Judge. 
Bill  by  W.  H.  Beckwlth  and  another  against 
Charles  E.  Worth,  as  tax  collector  of  Hills- 
borough (bounty.  Decree  for  defendant,  and 
complainants  appeal.  C.  C.  Whitaker,  for  ap- 
pellants.   Phillips  ft  Phillips,  for  appellee. 

PER  OURIAM.    The  decree  U  affirmed. 


BIRMINGHAM  TRUST  ft  SAVINGS  CO. 
r.  JACKSON  COUNTY  MILL  CO.  (Supreme 
0>nrt  of  Florida,  Division  A  June  4,  1004^ 
Error  to  Circuit  (Jourt,  Jackson  (jounty ;  E.  C. 
Maxwell,  Judge.  Action  by  the  Birmingham 
Trust  ft  Savings  Company  against  the  Jackson 
Ciounty  Mill  (Jompany.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  D.  L.  McKin- 
non,  for  plaintiff  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


BRAKER  et  aL  v.  SOLARY  et  aL  (Supreme 
Court  of  Florida^  Division  B.  Oct  2iS,  1004.) 
Error  to  Circuit  (jourt  Duval  County ;  Rhydon 
M.  Call,  Judge.  Action  by  Antonio  Solary  and 
others  against  Isabella  Braker  and  another. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    M.  C.  Jordan,  for  plaintiffs  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 

BRIGMAN  et   aL   v.   PAUL,   Sheriff.    (Su- 

?reme  Court  of  IHorida,  Division  A.  May  8, 
004.)  Error  to  Circuit  Court,  Holmes  (bounty ; 
Basoom  H.  Palmer,  Judge.  Action  by  P.  Bng- 
man  and  others  against  D.  J.  Paul,  aberiff. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.  D.  L.  McKinnon,  for  plaintiffs  in  error. 
D.  J.  Jones,  for  defendant  in  error. 
PER  CURIAM.    The  judgment  is  affirmed. 


BROOKER  et  ux.  v.  JAMBRSON  et  aL  (Su- 
preme Court  of  Florida.  March  8,  1904.)  In 
Banc.  Appeal  from  Circuit  Court,  Alachua 
County :  William  S.  Bullock,  Judge.  Bill  by 
Rachel  E.  Jamerson  and  another  against  Henry 
F.  Brooker  and  wife.  Decrees  for  complainants, 
and  defendants  appeal.  J.  M.  Rivers,  for  ap- 
pellants. L  J.  Clyatt  and  Cixiia  Matheson,  for 
appellees. 

PER  CURIAM.    The  decrees  are  affirmed. 


BUCKMAN  V.  LITTLE  BROS.  VTBRtt- 
LIZBR  ft  PHOSPHATE  CO.  et  aL  (Supreme 
Court  of  Florida,  Division  A.  March  23.  1904.) 
Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge.  Bill  by  H.  H.  Buck- 
man  against  the  Little  Bros.  Fertiliser  ft  Phos- 
phate (Jompany  and  others.  Decree  for  defend- 
ants, and  complainant  appeals.  H.  H.  Buck- 
msn,  for  appellant  Wm.  B.  Young,  for  ap- 
pellees. 

PER  CURIAM.    The  decree  is  affirmed. 


BULMER  et  al.  v.  WELTUS  et  al.  (Supreme 
Court  of  Florida,  Division  B.  Nov.  30,  1904.) 
Appeal  from  Circuit  Court  Monroe  County ; 
Joseph  B.  Wall,  Judge.  Bill  by  Mary  G.  Wel- 
tus  and  others  against  Barry  Bulmer  and  an- 
other. Decree  for  complainants,  and  defend- 
ants appeal.  Jefferson  B.  Browne,  for  appel- 
.    W.  Hunt  Harris,  for  appellees. 


lants. 
PER  CURIAM, 


The  decree  is  affirmed. 


and  defendant  brings  error.    BenJ.  S.  Liddon, 
for  plaintiff  in  error.    Blount  &  Blonnt,  for  de- 
fendant in  error. 
PER  CURIAM.    The  Judgment  la  affirmed. 


BUTLER  et  al.  v.  SEABOARD  AIR  LINE 
RX.  CO.  (Supreme  Court  of  Florida,  Division 
A.  Jan.  26,  1904.)  Error  to  Circuit  Court, 
Columbia  Count; ;  Bascom  H.  Palmer,  Judge. 
Action  by  Robert  M.  Butler  and  otliers  against 
the  Seaboard  Air  Line  Railway  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.  T.  B.  Oliver,  for  plaintiffs  in  error. 
Jno.  A.  Henderson  and  A.  J.  Henry,  for  defend- 
ant in  error. 

PER  CURIAM.    The  judgment  Is  affirmed. 


CANTBLOU  V.  RENFRO.  (Supreme  Court 
of  Florida,  Division  A.  April  26,  1904.)  Ap- 
peal from  Circuit  Cpurt,  Marion  County;  Wil- 
liam S.  Bullock,  Judge.  Bill  by  Lamar  Can- 
telou  against  Alfred  T.  Renfro.  Decrees  for 
complainant,  and  defendant  appeals.  John  O. 
Reardon,  for  appellant  R.  L.  Anderson,  f6r 
appellee. 

PER  CURIAM.    The  decrees  are  affirmed. 


CARTER  V.  CARVER.  (Supreme  Court  of 
Florida,  Division  A.  Oct  ISC  1904.)  Error 
to  Circuit  Court,  Polk  County ;  Joseph  B.  Wall, 
Judge.  Action  by  E.  O.  Carver  against  W.  J.. 
Carter.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Wilson  &  Wilson,  for  plaintiff  in 
error.    H.  K.  Olliphant  for  defendant  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

CITY  OF  TAMPA  t.  FERRBIRA  et  aL 
(Supreme  Court  of  Florida,  Division  A.  Dec 
13, 1904.)  Error  to  Circuit  Court  Hillsborough 
County;  Joseph  B.  Wall,  Judge.  Action  by 
Mary  Ferreira  and  others  against  the  city  of 
Tampa.  Judgment  for  j^afintiffs,  and  defendant 
brings  error.  John  P.  Wall,  for  plaintiff  in  er- 
ror. Hilton  S.  Hampton  and  W.  W.  Hampton, 
for  defendants  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

CLAFLIN  V.  LANGFORD.  (Supreme  Court 
of  Florida,  Division  B.  March  7, 1905.)  Appeal 
from  Circuit  CJourt  De  Soto  County ;  Joseph 
B.  Wall,  Judge.  Forrester  &  Burton,  for  ap- 
pellant 

PER  CURIAM.  There  being  no  proof  of  the 
service  of  the  appeal  herein,  by  recording  the 
entry  of  appeal  thereof  in  the  chancery  order 
book  or  otherwise,  and  the  appellee  not  having 
appeared  voluntarily,  and  the  court  being  with- 
out jurisdiction  of  the  person  of  the  appellee, 
the  appeal  is  dismissed. 


CLARK  V.  WALLACE.  (Supreme  Court  of 
Florida.  Oct  14,  1904.)  In  Banc  Error  to 
Circuit  Court  Duval  County ;  Rhydon  M.  Call, 
Judge.  Action  by  John  Wallace  against  Charles 
A.  Clark.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Bryan  &  Bryan,  for  plaintiff 
in  error.  Gibbons  &  Maxwell,  for  defendant  in 
error 

PER  CURIAM.    Judgment  affirmed. 


COOK  V.  STATE.  (Supreme  Court  of  Flori- 
da. July  25,  1905.)  In  Banc.  Error  to  Cir- 
cuit Court,  Nassau  County;  Rhydon  M.  Call, 


PER  CURIAM.  It  appearing  to  the  court 
that  the  plaintiff  in  error,  since  the  issuing  of 
the  writ  of  error  in  this  cause,  has  escaped 
from  the  custody  of  the  law  and  is  now  a 
fugitive  from  justice,  on  the  motion  of  the 
Attorney  General  it  is  ordered  that  the  writ 
of  error  b«  dismissed. 


(Sapreme 
In   Banc 


CULLINANE  et  al.   v.  ALLEN. 

Court  of  Florida.    March  8,  1904.)  

Error  to  Circuit  Court  Duval  County;  John 
S.  Maxwell,  Referee.  Action  by  Gerald  Allen 
against  Julia  M.  CuUinane  and  husband.  Ju^- 
ment  for  plaintiff,  and  defendants  bring  error. 
A.  W.  Cockrcll  &  Son,  for  plaintiffs  in  error. 
W.  J.  Bryan,  for  defendant  fn  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


% 


DAVIS  v.  LOUISVILLE  &  N.  R.  CO.  (Su- 
preme Court  of  Florida.  Oct  19,  19040  In 
Banc.  Error  to  Circuit  Court  Jackson  Coon- 
.  Lucius  J.  Reeves,  Judge.    Action  bv  W.  E. 

lavis  against  the  Louisville  &  Nashville  Rail- 
road Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.  C  L.  Wilson,  for  plain- 
tiff In  error.  Liddon  A  Smith,  for  defendant 
in  error. 

PER  CURIAM.      Judgment  affirmed. 


DU  PONT  et  al.  v.  STANTON.  (Supreme 
Court  of  Florida,  Division  B.  March  23,  1904.) 
Error  to  Circuit  Court  Putnam  Conn^ ;  Neil 
M.  Allred,  Referee.  Action  by  Cbnstophtf 
Stanton  against  C.  A.  Du  Pont  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  W.  A.  MacWilllams  and  George  P. 
Fowler,  for  plaintiffs  In  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


DURHAM  T.  EDWARDS.  (Supreme  Court 
of  Florida.  March  14  19040  In  Banc  Error 
to  Circuit  Court  Bradford  County  ;  Rhydon  M. 
Call,  Judge.  Action  by  D.  R.  Edwards  against 
U.  C.  Durham.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  D.  M.  Gomto.  for  plain- 
tiff in  error.  A.  V.  Long,  for  defendant  in 
error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
precipe  of  counsel  for  the  plaintiff  in  error. 

'  DURHAM  v.  EDWARDS.  (Supreme  Court 
of  Florida.  Oct  26,  1904.)  In  Banc  Error  to 
Circuit  Court  Bradford  County;  Rhydon  M. 
Call,  Judge.  Action  by  D.  H.  Edwards  against 
U.  C.  Durham.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  D.  M.  Gk>rnto,  for  plain- 
tiff in  error. 
PER  CURIAM.    The  Judgment  Is  affirmed. 

DURRANCE  et  al.  v.  HOPSON  et  al.  (Su- 
preme Court  of  Florida,  Division  A.  March  23, 
1904.)  Appeal  from  Circuit  Court,  De  Soto 
County;  Joseph  B.  Wall,  Judge.  Bill  by  John 
8.  Hopson  and  others  against  Margaret  Dur- 
rance  and  others.  Decree  for  complainants,  and 
defendants  appeal.  John  H.  Treadwell.  for  ap- 
pellants.   Solon  B.  Turman,  for  appellees. 

PER  CURIAM.    The  decree  is  affirmed. 


DUVAL  BUILDING  &  LOAN  ASSN  v. 
PARKER  et  al.  (Supreme  Court  of  Florida. 
Nov.  1,  1904.)  In  Banc.  Appeal  from  Circuit 
Court,  Duval  County;  Rhydon  M.  Can,  Jndf«> 
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W.  Cockrell  &  Son  and  W.  6.  Harwick,  for 
illM  Parker.    D.  U.  Fletcher,  for  appellee 

PBR  CURIAM.  'The  decree  ia  affirmed. 


^^^ 


DnVAL  BUILDING  &  LOAN  ASS'N  ▼. 
STOCKTON  et  al.  (Supreme  Court  of  Florida, 
Division  B.  March  23,  19040  Appeal  from 
Circuit  Court,  Duval  County ;  Rhydon  M.  Call, 
Judge.  Bill  by  the  Duval  Building  &  Loan 
Aaaociation  against  Julia  S.  Stockton  and  hus- 
band. Decree  for  defendants,  and  complainant 
appeals.  B.  P.  Axtell,  for  appellant.  Bryan  & 
Bryan,  for  appellees. 

PER  CURIAM.    The  decree  Is  affirmed. 


BNDEL  V.  BNDBL.  (Supreme  Court  of 
Florida,  Division  B.  Mardi  &,  1904.)  Appeal 
from  Circuit  Court,  Alachua  County;  William 
S.  Bullock,  Judge.  Bill  by  Murcus  Endel 
a^lnst  Albert  M.  Bndel.  Decree  for  complain- 
ant, and  defendant  appeals.  E.  C.  F.  Sanches, 
tor  appellant. 

PER  CURIAM.    The  decree  is  affirmed. 

EVANS  ▼.  PARKER.  (Supreme  Court  of 
Florida,  Division  A.  June  28,  1904.)  Error  to 
Circuit  Court,  Columbia  County:  Bascom  H. 
Palmer,  Judge.  Action  by  S.  M.  Parker  against 
R.  It.  Evans.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Frank  Clark,  Otis  R. 
Parker,  and  F.  P.  Cone,  for  plaintiff  in  error, 
Roberson  &  Small,  for  defendant  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

FLORIDA  CENT.  &  P.  R.  (30.  v.  KITE. 
(Supreme  Court  of  Florida,  Division  B.  April 
13,  1904.)  Error  to  Circuit  Court,  Bradford 
Counbr :  Rhydon  M.  Call,  Judge.  Action  by 
Silas  Kite  against  the  Florida  Central  &  Penin- 
sular Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Thos.  E.  Bugg. 
J.  B.  Futch,  and  Geo.  P.  Raney,  for  plaintiff 
in  error.  Alex.  St  Clair-Abrams  and  D.  M. 
Gomto,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 


FLORIDA  CENT.  *  P.  R.  00.  v.  LUFF- 
MAN  et  al.  (Supreme  Court  of  Florida,  Dl- 
vtsion  B.  May  4, 1904.)  Error  to  Circuit  Court, 
Marlon  County;  William  A.  Hooker,  Judge. 
Action  by  W.  H.  Luffman  and  others  against 
the  Florida  Central  &  Peninsular  Railroad  Com- 
pany. There  was  Judgment  for  the  plaintiffs, 
and  the  defendant  takes  writ  of  error.  L.  N. 
Green  and  Geo.  P.  Raney,  for  plaintiff  in  error. 
R  L.  Anderson,  for  defendants  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 

OALVIN  et  al..  County  Com'rs,  v.  STATE 
ex  rel.  LESLEY.  (Supreme  Court  of  Florida. 
March  1,  1904.)  In  Bane.  Error  to  Circuit 
Coort,  Hillsborough  Cioun^;  Joseph  B.  Wall, 
Judge.  Proceeding  by  the  state,  on  the  rela- 
tion of  William  T.  Lesley,  against  Daniel  J. 
Oalvln  and  others,  commissioners  of  Hillsbor- 
ough county.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Phillips  &  Phillips,  for 
plaintiffs  in  error.  John  P.  Wall,  for  defend- 
ant hi  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  counsel  for  the  defendant  in  error. 

GALVIN  et  al.,  County  Com'rs,  v.  STATE 
«  rtL  McKAY.    (Supreme  Court  of  Florida. 


J.  Galvin  and  others,  commissioners  of  Hills- 
borough county.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Phillips  ft  Phillips,  for 
plaintiffs  in  error.  John  P.  Wall,  for  defend- 
ant in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  counsel  for  the  defendant  in  wror. 

GARDNER  et  al.  v.  TEUTONIA  INS.  CO. 
OF  NEW  ORLEANS,  LA.  (Supreme  Court  of 
Florida,  Division  B.  April  IS,  1904.)  Error  to 
Circuit  CV>nrt,  Duval  Countv ;  Rhydon  M.  Call, 
Judge.  Action  by  V.  J.  Gardner  and  others 
against  the  Teutonia  Insurance  Company  of 
New  Orleans,  La.  Judgment  for  defendant, 
and  plaintiffs  bring  error.  Hartridge  dc  Mac- 
Donell,  for  plaintiffs  in  error.  A.  W.  Cock- 
rell &  Son,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
account  of  a  defective  certificate  to  the  tran- 
script of  record. 

OLEASON  T.  GREEN  et  al.  (Supreme 
Court  of  Florida,  Division  B.  Dec  19,  1903.) 
Error  to  Circuit  Court,  Dade  County:  Minor  S. 
Jones,  Judge.  Action  by  W.  H.  H.  Gleason 
against  William  Green  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
George  M.  Robblns,  for  plaintiff  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 

GLEASON  T.  6RBEN  et  al.  (Supreme 
Court  of  Florida,  Division  B.  Dec.  19,  1903.) 
Error  to  Circuit  Court,  Dade  Conn^ ;  Minor 
S.  Jones,  Judge.  Action  by  W.  H.  H.  Gleason 
against  William  Green  and  another.  Judg- 
ment for  defendants,  and  plaintiff  brings  error. 
George  M.  Robbins,  for  plaintiff  in  error. 

PER  CURIAM.    The  Judgment  Is  affirmed. 

OLEASON    V.    KINGSBURY    et    al.    (Su- 

?reme  Court  of  Florida,  Division  B.  Dec  19, 
903.)  Error  to  Circuit  Court,  Dade  CJounty; 
Minor  S.  Jones,  Judge.  Action  by  W.  H.  H. 
Gleason  atrainst  Marshall  Kingsbury*  and  an- 
other. Judgment  for  defendants,  and  plaintiff 
brings  error.  George  M.  Robbins,  for  plaintiff 
in  error. 
PER  CURIAM.    The  judgment  is  affirmed. 

GLEASON  V.  VOORHEES  et  aL  (Supmne 
C!ourt  of  Florida,  Division  B.  Dec  19,  1903.) 
Error  to  Circuit  Court,  Dade  County;  Minor 
S.  Jones,  Judge.  Action  by  W.  H.  H.  Glea- 
son against  W.  B.  Voorhees  and  another.  Judg- 
ment for  defendants,  and  plaintiff  brings  error. 
George  M.  Bobbins,  for  plaintiff  iu  error. 

PER  CURIAM.    The  judgment  is  affirmed. 

GLEASON  T.  WHITE.  (Supreme  Court  of 
Florida,  Division  B.  Dec  19,  1003.)  Error 
to  Circuit  Court,  Dade  County ;  Minor  S. 
Jones,  Judge.  Action  by  W.  H.  H.  Gleason 
against  E.  L.  White.  Judgment  for  defendant, 
and  plaintiff  brings  error.  George  M.  Robbins, 
for  plaintiff  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

OOODE  V.  WALKER  et  al.  (Supreme  Court 
of  Florida.  Oct.  13,  1904.)  In  Banc  Appeal 
from  Circuit  Court,  Brevard  County;  Minor 
S.  Jones,  Judge.  Bill  by  Margaret  Goode 
against  John  R.  Walker  and  others.  Decree 
for  defendants,  and  complainant  appealed.  Geo. 
M.  Robbins,  for  appellant 

PER  CURIAM.  Appeal  dismissed  on  sug- 
gestion of  counsel  for  appellants 


aua  ouiers  agauiBi  j.  ni.  uraay  ana  oioera. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.  BU  O.  Hides  and  Geo.  P.  Raney,  for 
plaintiffs  in  error.  W.  B.  Sheppard  and  C. 
H.  B.  Floyd,  for  defendants  In  error. 
PER  CURIAM.    The  jodgment  is  affirmed. 


GRAHAM  T.  FORD.  (Supreme  Court  of 
Florida,  Division  B.  May  4,  1004.)  Appeal 
from  Circuit  Court,  Marion  County ;  William 
S.  Bullock,  Judge.  Bill  by  Herbert  A.  Ford 
against  James  M.  Graham.  Decree  for  com- 
plainant, and  defendant  appeals.  O.  T.  Green, 
for  appellant.    R.  L.  Anderson,  for  appellee. 

PER  CURIAM.    The  decree  is  affirmed. 


GRAHAM  ▼.  GRAHAM.  (Supreme  Court  of 
Florida.  Dec.  18,  1904.)  In  Banc  Appeal  to 
the  Circuit  Court,  Alachua  County;  William 
A.  Hocker,  Judge.  Petition  by  Lee  Graham 
against  Julius  Graham,  and  counter  petition 
by  the  appellee  against  the  appellant.  The 
decree  was  for  Jnlius  Graham,  and  Lee  Gra- 
ham appeals. 

PER  CURIAM.  The  appeal  is  dismissed  for 
failure  to  file  briefs. 


GRAHAM  et  al.  t.  MILLER  et  al.  (Supreme 
Court  of  Florida.  July  14,  1903.)  In  Banc. 
Appeal  from  Circuit  Court,  Alachua  County; 
William  A.  Hocker,  Judge.  Bill  by  James  M. 
Graham  and  others  agamst  D.  A.  Miller  and 
others.  Decree  for  complainants^and  defend- 
ants appeal.  Evans  Haile,  J.  B.  Wbitfleld,  and 
Horatio  Davis,  for  appellants.  R.  L.  Anderson 
and  W.  Hocker,  for  appellees. 

PER  CURIAM.  The  appeal  is  dismissed,  on 
motion  of  counsel  for  the  appellees. 

GRAHAM  V.  ROSBOROUGH.  (Supreme 
Court  of  Florida,  Division  B.  Oct.  27,  1903.) 
Appeal  from  Circuit  Court,  Alachua  County ; 
William  A.  Hocker,  Judge.  -  BUI  by  R.  R.  Roa- 
l>orough  against  Lee  Graham.  Decree  for  com- 
plainant, and  defendant  appeals.  B.  A.  Thrash- 
er, for  appellant    A.  H.  King,  for  appellee. 

PER  CURIAM.    Decree   affii-med. 


GREBLET  ▼.  ARCHIBALD.  (Supreme 
Court  of  Florida,  Division  A.  Feb.  9,  1904.) 
Appeal  from  Circuit  Court.  Duval  County; 
Rhydon  M.  Call,  Judge.  Bill  by  Allan  Gree- 
ley against  Robert  B.  Archibald.  Decree  for 
defendant,  and  complainant  appeals.  M.  O. 
Jordan,  for  appellant.  W.  B.  Xoung,  for  ap- 
pellee. 

PER  CURIAM.    The  decree  is  affirmed. 

GROVES  v..WILC!OX.  (Supreme  Court  of 
Florida,  Division  A.  March  23,  1904.)  Error 
to  Circuit  Court,  Marion  County;  Mllliam  S. 
Bullock,  Judge.  Action  by  Cecil  Wilcox  against 
H.  C.  Groves.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  R.  A.  Burford,  tor  plain- 
tiff in  error.  Owen  ft  Smith,  f^r  defendant  in 
error. 

PER  CURIAM.    The  judgment  is  affirmed. 

GUTHRIE  V.  FLORIDA  COMMERCIAL 
CO.,  to  Use  of  CAREY.  (Supreme  Court  of 
Florida,  Division  A.  Nov.  4,  1903.)  Error  to 
Circuit  Court,  De  Soto  County:  Joseph  B. 
Wall,  Judge.  Action  by  the  Florida  Commer- 
^al  (Company,  to  use  of  John  Carey,  against 


GUTTON  T.  SMITH.  (Supreme  Court  of 
Florida,  Division  A.  May  24,  1904.)  Error  to 
Circuit  Court,  Jackson  County;  Lncins  J. 
Reeves,  Judge.  Action  by  John  Smith  against 
Moaes  Guyton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Benj.  S.  Ldddon,  for 
plaintiff  in  error.  D.  L.  McKinnon,  for  de- 
fendant in  error. 

PER  CURIAM.    The  judgment  ia   affirmed. 


HAGT  et  al.  v.  PHILLIPS.  (Supreme  Court 
of  Florida,  Division  A.  Not.  It,  19(^.)  Error 
to  Circuit  (!!ourt,  Hillsborough  County:  Joseph 
B.  Wall,  Judge.  Action  b^  Oscar  C.  Hagy  and 
another  against  Isham  W;  PhilUpa  Judgment 
for  defendant,  and  plaintiffs  bring  error.  F.  M. 
Simonton,  for  plaintiffs  in  error.  P.  O.  Knight, 
for  defendant  In  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 


HALLIDAT  v.  WRIGHT  et  al.  (Suprone 
Court  of  Florida,  Division  A.  June  SO,  1903.) 
Error  to  Circuit  Court,  Duval  County ;  R.  M. 
Call,  Judge.  Action  by  Marie  B.  Wright  and 
Thomas  Wright,  her  husband,  against  Albert 
W.  Halliday.  Judgment  for  plaintifb,  and  de- 
fendant brings  error.  William  H.  Harwick,  for 
plaintiff  in  error.  A.  W.  Cockrell  &  Son. 
for  defendants  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 


HANCOCK,  Sheriff,  v.  TOLEN  et  aL  (Su- 
preme Court  of  Florida.  Nov.  1,  1904.)  In 
Banc.  Appeal  from  Circuit  Court,  Columbia 
County ;  Rhydon  M.  Call,  Judg&  Bill  by  Sam- 
uel Tolen  and  others  against  W.  M.  Hancock, 
sheriff  of  Columbia  county,  and  another.  De- 
cree for  complainants,  and  defendants  api>eal. 
T.  B.  Oliver,  for  appellants.  A.  J.  Henry,  for 
appellees.' 

PER  CURIAM.    The  decree  is  affirmed. 


HARRISON  et  al.  v.  JONES.  (Supmne 
Court  of  Florida,  Division  A.  July  14,  1903w) 
Error  to  Circuit  Court,  Columbia  Countr; 
John  F.  White,  Judge.  Action  by  J.  H.  Jones 
against  L.  Harrison  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Jno. 
A.  Henderson  and  A.  J.  Henrv,  for  plaintiCi 
in  error.    B.  H.  Palmer,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  ia  affirmed. 


HARRISON  et  al.  T.  O'GAIN.  (Snpmne 
Court  of  Florida.  Division  A.  Jnly  14,  1903.) 
Error  to  Circuit  Court,  Columbia  (bounty :  John 
F.  White,  Judge.  AcUon  by  W.  R,  O'Cain 
against  L.  Harrison  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Jno. 
A.  Henderson  and  A.  J.  Henry,  for  plaintiff! 
in  error.    B.  H.  Palmer,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  is   affirmed. 


HARRISON  et  al.  ▼.  STRANGE.  (Supreme 
Court  of  Florida,  Division  A.  Jnly  14,  190a) 
Error  to  Circuit  Court,  Columbia  County ;  John 
F.  White,  Judge.  Action  by  J.  L.  Strange 
against  L.  Harrison  and  anotho'.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Jno. 
A.  Henderson  and  A.  J.  Henry,  for  plaintiffs  in 
error.    B.  H.   Palmer,  for  defendant  In  oror. 

PER  CURIAM.    The  judgmoit  ia  alErmed. 
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asainst  T.  W.  Bramlett  Decree  for  defendant 
and  complainant  appeals.  Thomaa  B.  Bun  and 
Jamea  T.  WiUa,  for  appellant  Hoch  O.  Mac- 
farlaae,  Thomaa  M.  ShacUeford,  and  James  F. 
Olen,  for  appellee. 

P£R  Cnuii^M.  DecrM  affirmed,  withoat 
prejudice. 

HEARD  V.  BRAWNER.  (Supreme  Court  of 
Vlorida,  Division  A.  Feb.  0,  lw)4.)  Error  to 
Circuit  Court  Orange  County ;  Minor  8.  Jones, 
Jndee.  Action  by  W.  A.  Brewner  against  John 
J.  Heard.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Jones  &  Jones,  for  plaintiff 
In   error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

HEINBERO  T.  WILLIAM  NUMSBN  & 
SONS.  (Supreme  Court  of  Florida.  Oct  26, 
1904.)  In  Banc.  Error  to  Circuit  Court  Es- 
cambia County;  tiuciaa  J.  Beeves,  Judge.  Ac* 
tion  by  William  Numsen  &  Sons  against  Max 
J.  Heinberg  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  John  C.  Aver^ 
(J.  Campbell  Avery,  on  the  brief),  for  plaintiln 
In  error.  Blount  ft  Blount  and  S.  Pasco,  Jr., 
for  defendant  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

HENRT  V.  STATE.  (Supreme  Court  of 
Florida.  July  14,  1903.)  In  Banc.  Error  to 
Circuit  Court  Walton  County;  Lucius  J. 
Reeves,  Judge.  Criminal  action  against  O.  P. 
Henry.  Judgment  of  conviction,  and  defend- 
ant brings  error.  Fred.  T.  Myers,  for  plain- 
tiff in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
prsedpe  of  counsd  for  the  plaintiff  in  error. 

HERLONO  et  al.  v.  -MILLICAN.  (Supreme 
Court  of  Florida,  Division  B.  Oct  14,  1903.) 
Appeal  from  Circuit  Court,  Alachua  County ; 
William  A.  Hocker,  Judge.  Bill  by  B.  W.  Milli- 
can  against  V.  J.  Herlong  and  another.  De- 
cree for  complainant  and  defendants  appeal 
W.  W.  HfAnpton,  for  appellants.  Evans  Halle 
and  Horatio  Davis,  for  appellee. 

PER  CURIAM.    Decree  affirmed. 

HOLMES  V.  COTTER.  (Supreme  Court  of 
Florida.  March  8,  1904.)  In  Banc  Errcw  to 
Circuit  Court,  Duval  County -Rhydon  M.  Call, 
Judge.  Action  by  William  T.  Cotter  against 
Charles  Holmes.  Judgment  for  plaintiff,  and 
defendant  brings  error.  E.  P.  Aztell  and  O.  D. 
Rinebart,  for  plaintiff  in  error.  Stephen  B. 
Footer,  for  defendant  in  error. 
-    PER  CURIAM.    The  Judgment  is  affirmed. 

HOME  INS.  CO.  OF  CITY  OF  NEW  YORK 
▼.  REDDING  et  al.  (Supreme  Court  of  Flori- 
da, Division  B.  June  4,  10040  Error  to  Cir- 
cuit Court  Jefferson  County ;  John  W.  Malone, 
Judge.  Action  by  Ida  H.  Redding  and  husband 
agafnst  the  Home  Insurance  Company  of  City 
of  New  York.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  A.  W.  Cockrell  &  Son, 
for  plaintiff  in  error.  T.  L.  Clarke,  for  de- 
fendants in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

HUGHES  V.  CLUTTER.  (Supreme  Court 
of  Florida.  Oct  9,  1903.)  In  Banc.  Error  to 
Circuit  Court  Escambia  County ;  Lucius  J. 
Reevei,  .Tudge.  Action  by  James  M.  Clutter 
■gainst  James  Hughes.    Judgment  for  plaintiff, 


the  clerk,  on  prsedpa  of  counsel  for  the  defend- 
ant in  error,  under  rule  24  (18  South,  iz). 

INDIAN  RIVER  STATE  BANK  v.  CON- 
TINENTAL INS.  CO.  (Supreme  Court  of 
Florida,  Division  A.  July  14,  1903.)  Error  to 
Circuit  Court  Brevard  Connty ;  Rhydon  M. 
Call,  Judge.  Action  by  the  Indian  River  State 
Bank  against  the  Continental  Insurance  Com- 

gany.  Judgment  for  defendant,  and  plaintiff 
rings  error.  Robbins  &  Graham  and  Geo.  P. 
Raney,  for  plaintiff  in  error.  A.  W.  Cockrell 
&  Son,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  35  South. 

INDIAN  RIVER  STATE  BANK  v.  GLENS 
FALLS  INS.  CO.  (Supreme  Court  of  Florida, 
Division  A.  July  14,  1903.)  Error  to  Cir- 
cuit Court,  Volusia  County;  Rhydon  M.  C^ll, 
Judge.  Action  by  the  Indian  River  State  Bank 
against  the  Glens  Falls  Insurance  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.  Robbins  &  Graham  and  Geo.  P.  Raney, 
for  plaintiff  in  enor.  A.  W.  Cockrell  &  Son, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  36  South. 

INDIAN  RIVER  STATE  BANK  v.  HOME 
INS.  CO.  (Supreme  Court  of  Florida,  Division 
A.  July  14,  1903.)  Error  to  Circuit  Court 
Brevard  (bounty:  Rhydon  M.  Call,  Judge.  Ac- 
tion by  the  Indian  River  State  Bank  agahist 
the  Home  Insurance  Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Robbins 
&  Graham  and  Geo.  P.  Raney,  for  plaintiff  in 
error.  A.  W.  Cockrell  ft  Son,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  Stat*  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  85  South. 
228. 

INDIAN  RIVBR  STATE  BANK  v.  LIV- 
ERPOOL &  LONDON  &  OLOBB  INS,  CO. 
(No.  1.)  (Supreme  Court  of  Florida,  Division 
A.  July  14,  190B.)  Error  to  Circuit  Court, 
Brevard  County :  Rhydon  M.  Call,  Judge.  Ac- 
tion by  the  Indian  River  State  Bank  against 
the  Liverpool  &  London  &  Globe  Insurance 
Company.  Judgment  for  defendant  and  plain- 
tiff brings  error.  Robbins  &  Graham  and  Geo. 
P.  Raney,  for  plaintiff  in  error.  A.  W.  Cockrell 
tc  Son,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  35  South. 
228. 

INDIAN  RIVBR  STATE  BANK  v.  LIV- 
ERPOOL &  LONDON  &  GLOBE  INS.  CO. 
(No.  2.)  (Supreme  Court  of  Florida,  Division 
A.  July  14,  1903.)  Error  to  Circuit  Court 
Brevard  County;  Rhydon  M.  Gall,  Judge.  Ac- 
tion by  the  Indian  River  State  Bank  against 
the  Liverpool  &  London  &  Globe  Insurance 
Company.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Robbins  &  Graham  and  Geo. 
P.  Raney,  for  plaintiff  in  error.  A.  W.  Cockrell 
ft  Son,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  th» 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  36  South. 


Action  by  the  Indian  River  State  Banlc  against 
the  Orient  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Robbins 
&  Graham  and  Geo.  P.  Raney,  for  plaintiff  in 
error.  A.  W.  Cockrell  &  Son,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  reversed,  on  th« 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  85  South. 
22a 

INDIAN  RIVER  STATE  BANK  v.  PEOV- 
IDBNCB-WASHINQTON      INS.      CO.    (Su- 

¥reme  Court  of  Florida,  Division  A.  July  14, 
903.)  Error  to  Clpcutt  Court,  Brevard  Coun- 
ty ;  Rhydon  M.  Call,  Judge.  Action  by  the 
Indian  River  State  Bank  against  the  Provi- 
dence-Washington Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Robbins  tc  Graham  and  Geo.  P.   Raney,   for 

Slaintiff  in  error.    A.  W.  Cockrell  &  Son,  for 
efoidant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Inmranoe  Company  (Fia.)  85  South. 
22& 


INDIAN  RIVER  STATE  BANE  v.  SCOT- 
TISH UNION  &  NATIONAL  INS.  00.  (Su- 
preme Court  of  Florida,  Division  A.  July  14, 
1903.)  Error  to  Circuit  Court,  Volusia  County ; 
Rhydon  M.  Call,  Judge.  Action  by  the  Indian 
River  State  Bank  against  the  Scottish  Union 
&  National  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Robbins 
ft  Graham  and  Geo.  P.  Raney,  for  plaintiff  in 
error.  A.  W.  Cockrell  ft  Son,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fin  Inanrance  Company  OHa.)  35  South. 
228. 


INDIAN  RIVER  STATE  BANK  v. 
SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 
(Supreme  Court  of  Florida,  Division  A.  July 
14,  1903.)  Error  to  Circuit  Court,  Volusia 
County;  Rhydon  M.  Gall,  Judge.  Action  by 
the  Indian  River  State  Bank  against  the 
Springfield  Fire  ft  Marine  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Robbins  ft  Graham  and  Geo.  P.  Raney, 
for  plaintiff  in  error.  A.  W.  Cockrell  ft  Son,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bonk  v.  Hart- 
ford Fire  Insurance  Company  (Fia.)  35  Soutii. 
228. 

INDIAN  RIVER  STATE  BANK  v.  SUN 
MUT.  INS.  00.  (Supreme  Court  of  Florida, 
Division  A.  July  14,  1903.)  Error  to  Circuit 
Court,  Brevard  County ;  Rhydon  M.  Call, 
Judge.  Action  by  the  Indian  River  State  Bank 
against  the  Sun  Mutual  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Robbins  ft  Graham  and  Geo.  P.  Raney, 
for  plaintiff  in  error.  A.  W.  Cockrell  ft  Son,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Ciompany  (Fla.)  35  South. 
228. 

IVERSON  ▼.  STATE.  (Supreme  Court  of 
Florida.  Dec  15,  1903.)  In  Banc.  Error  to 
Criminal  Court  of  Record,  Volnsia  County; 
Isaac    A.    Stewart,    Judge.     Criminal    Action 


JACKSON  T.  STATE.  (Supreme  Court  of 
Florida.  Oct  26,  1904^  In  Banc.  Error  to 
Circuit  Court,  Putnam  County ;  James  T.  "Wilia, 
Judge.  Proceieding  by  the  state  against  Robert 
A.  Jackson.  From  the  Judgment,  defendant 
brings  error.  W.  H.  Ellis,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  The  writ  of  error  is  dis- 
missed because  no  transcript  of  record  baa 
been  filed. 

JACKSONVILLE  ELECTRIC  CO.  t. 
SPEARING.  (Supreme  Court  Of  Florida. 
Oct  26,  1904J  In  Banc.  Error  to  CiFcoit 
Court,  Duval  County;  Rhydon  M.  Call,  Judge. 
Action  by  John  B.  Spearing  against  the  Jadc- 
sonville  Electric  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Jno.  EX  Hart- 
ridge,  for  plaintiff  in  error.  Cooper  ft  Cooper, 
for  defendant  in  error. 

PER  CURIAM.    The  Judgment   la   affirmed. 

JACKSONVILLE  LOAN  ft  IMPROVE- 
MENT CO.  V.  MAXWELL  et  al.  (Supreme 
Court  of  Florida,  Division  A.  Nov.  4,  1903.) 
Error  to  Circuit  Cionrt,  Duval  County ;  Rhydon 
M.  Call,  Judge.  Action  by  the  Jacksonville 
Loan  ft  Improvement  Company  against  George 
A.  Maxwell  and  others.  Judgment  for  defeiM- 
ants,  and  plaintiff  brings  error.  B.  P.  Aztell 
and  O.  D.  Rinehart,  for  plaintiff  in  error.  J. 
S.  MazweU  and  A.  W.  Cockrell  &  Son,  for 
defendants  in  error. 

PER  CURIAM.    The  Judgment  is  affirmed. 

JACKSONVILLE  STEAM  FERRY  ft  TER- 
MINAL CO.  V.  BARBERIB.  (Supreme  Court 
of  Florida,  Division  A.    March  23,  1904.)    Ap- 

Seel  from  Circuit  Court,  Duval  County  ;  Rhydon 
(.  Call,  Judge.  Bill  by  the  Jacksonville  Steam 
Ferry  ft  Terminal  Company  against  L.  H. 
Barberic.  There  was  decree  for  the  defend- 
ant, and  complainant  appeals.  H.  H.  Buck- 
man,  for  appellant  J.  M.  Barrs,  f^r  appellee. 
PER  CURIAM.  The  appeal  is  dismissed,  on 
the  authority  of  Somers  v.  Jackson  et  aL  (de- 
cided at  the  present  term)  89  South.  103S. 

JACKSONVILLE  ST.  R.  (X).  v.  WALTON 
et  al.  (Supreme  Court  of  Florida,  Division  A. 
June  16,  1903.)  Error  to  Circuit  Court,  Duval 
County :  Rhydon  M.  Call,  Judge.  Action  by 
R.  J.  Walton  and  others  against  the  Jackson- 
ville Street  Railroad  Company.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Jno.  E. 
Hartridge  and  J.  B.  Whitfield,  for  plaintiff 
in  error.  Alex.  St  Clalr-Abrams,  for  defend- 
ant in  error. 

PER  CURIAM.    The  judgment  ia  affirmed. 


JERNIGAN  V.  BOARD  OF  PUBLIC  IN- 
STRUCTION OF  PUTNAM  COUNTY.  (Su- 
preme Court  of  Florida,  Division  B.  March 
23,  1904.)  Appml  from  Circuit  Court  Put- 
nam County ;  William  S.  Bullock,  Judge.  Bill 
by  the  l>oard  of  public  instruction  of  Putnam 
county  against  Levi  S.  Jernigan.  Decree  for 
complainant,  and  defendant  appeals.  John  E. 
Marshall,  for  appellant.  Davis  &  Hilbum,  for 
appellee. 

PER  CURIAM.    The  decree  is  affirmed. 


JOHNS,  Sherillt  ▼.  STATE  ez  r«l.  CLARK. 
(Supreme  C!ourt  of  Florida.  March  8,  19M.) 
In   Banc.    Error   to   Circuit   Court,   Bra^ord    1 
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error.    Owen  &   Smith,   for  plaintiff  in  error. 
Gornto  ft  Fielding,  for  defendant  in  error. 
PBH  CURIAM.    Tlie  jadgment  la  afBrmed. 


JOHNSON  y.  TURNER  et  al.  (Supreme 
Court  of  Florida,  Division  B.  Dec  1,  1803.) 
Appeal  from  Circuit  Court,  Alachua  Coantjr ; 
WUIiam  S.  Bullock,  Judge.  Bill  by  Reuben 
^Fumer  and  others  against  Thomas  Johnson. 
I>ecree  for  complainants,  and  defendant  appeala. 
Sivana  Haile,  for  appellant  J.  M.  Rivera,  for 
appellees. 

PBR  CURIAM.    The  decree  ia  affirmed. 


J.  T.  PEACOCK  T.  WlliCOX.  (Supreme 
Coort  of  Florida,  Division  B.  March  23,  1904.) 
ISrror  to  Circuit  Court,  Hamilton  Cvunty :  Baa- 
com  H.  Palmer,  Judge.  Action  by  Cedl  Wil- 
ooz  against  J.  T.  Peacock.  Order  granting  a 
new  trial  for  plaintiff,  and  defendant  brings 
error.  M.  F.  Home  and  D.  B.  Johnson,  for 
plaintiff  in  error.  B.  B.  Johnson,  for  defend- 
ant in  error. 

PER  CURIAM.    The  order  is  affirmed. 


JUMEAU  ▼.  BROOKS  et  aL  (Supreme 
Court  of  Florida,  Division  B.  Jan.  19,  1904.) 
Brror  to  Circuit  Court,  Citrus  County;  Wil- 
liam A.  Hocker,  Judge.  Action  by  William  M. 
Brooks  and  another  against  L.  Paul  Jumean. 
Judgment  for  complainants,  and  defendant 
brings  error.  John  O.  Reardon,  tor  plaintilT 
In   error. 

PER  CURIAM.    The  judgment  is  affirmed. 

JUMEAU  T.  CAMP.  (Supreme  Court  of 
Florida,  Division  A.  Feb.  21,  19O50  Error  to 
Circuit  Conrt,  Citrus  County;  William  S. 
Bullock,  Judge.  Action  by  L.  Paul  Jumeau 
against  WUIiam  N.  Gamp.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  John  Q. 
Eleardon,  for  plaintiff  in  error.  R.  L.  Anderson 
and  O.  T.  Green,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  ia  affirmed. 

KNIGHT  V.  BARTLBSON  et  sL  (Supreme 
Court  of  Florida.  Dec.  8,  1903.)  In  Banc 
Error  to  Circuit  Court,  Marion  County :  Wil- 
liam 8.  BuUo<^  Judge.  Action  by  C  W. 
Bartleson  and  another  against  R.  J.  Knight. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  H.  L.  Anderson,  for  plaintiff  in  error. 
W.  K.  Zewadski,  for  defendants  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
suggestion  of  counsel  for  the  defendant  in  error 
that  the  judgment  had  been  paid. 

KOCH  V.  CliARK.  (Supreme  Court  of  Flor- 
ida. April  28,  1904.)  In  Banc  Error  to  Cir^ 
cult  Covit,  Duval  County;  Rhydon  M.  Gall, 
Judge.  Action  by  Carolene  Koch  against 
Charles  A.  Clark.  Judgment  for  defendant,  and 
plaintiff  brings  error.  M.  G.  Jordan  and  A.  W. 
Cockrell  k  Son,  for  plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  counsel  for  the  plaintiff  in  error. 

LAIRD  et  aL  t.  MORITZ  et  al.  (Supreme 
Court  of  Florida.  Oct  13,  1903.)  In  Banc 
Error  to  Circuit  Court  Walton  county;  Bas- 
com  H.  Palmer,  Judge.  Action  by  Charles  F. 
Moriti  and  another  againat  D.  D.  Laird  and  an- 
other. Judgment  for  plaintiffs,  and  defendants 
bring  error.    S.  K.  Gillis,  for  plaintiffs  in  error. 


mouon  oi  counsel  lor  ine  aeienaani  in  error. 


LEE  et  al.  ▼.  WILSON.  (Supreme  Court  of 
Florida,  Division  B.  Dec  1,  190S.)  Error  to 
Circuit  Court,  Putnam  Countv;  William  A. 
Hocker,  Judge.  Action  by  WiUiam  J.  Wilson 
against  W.  F.  Lee  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Stephen 
B.  Foster,  for  plaintiffs  in  error.  Davb  & 
HiUbum,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 

LOGAN  et  aL  t.  GREEN.  (Supreme  <3ourt 
of  Florida,  Division  A.  Dec.  6,  1904.)  Error 
to  Circuit  Court  Escambia  County ;  Lucius  J. 
Reeves,  Judge.  Action  by  George  B.  Green 
against  James  Logdn  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  I.  L. 
Purcell  and  R.  Pope  Reese,  for  plaintiffs  in 
error.    S.  Pasco,  Jr.,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 


LOUISVILLE  &  N.  R  CO.  et  aL  v.  AL- 
LEN. (Supreme  Court  of  Florida.  Oct.  19, 
1904.)  In  Banc  Brror  to  Circuit  Court,  Santa 
Rosa  County :  Lucius  J.  Reeves,  Judge.  Ac- 
tion by  the  Louisville  &  Nashville  Railroad 
Company  and  others  against  W.  B.  Allen. 
Judgment  for  defendant  and  plaintiffs  bring 
error.  Daniel  Ciampbell  &  Son,  for  plalntiSi  In 
error. 

PER  CURIAM.    Judgment  affirmed. 

LOUISVILLE  &  N.  R.  CO.  v.  SMITH 
et  al.  (Supreme  Court  of  Florida,  Division  A. 
Jane  16,  1903.)  Brror  to  Circuit  Court,  Walton 
Counbr;  Evelyn  C.  Maxwell,  Judge.  Action  by 
John  Smith  and  another  against  the  Louisville 
&  Nashville  Railroad  Ciompany.    Judgment  for 

Slaintiffs,  and  defendant  brings  error.    Blount 
:  Blonnt,  for  plaintiff  in  error.    L.  J.  Reeves, 
for  defendants  in  error. 
PER  CURIAM.    The  judgment  !•  affirmed. 

McFADDBN  et  aL  v.  ATLANTIC  COM- 
PRESS CO.  (Supreme  Court  of  Florida.  Oct 
26,  1904.)  In  Banc  Error  to  Circuit  Court, 
Escambia  County;  Lucius  J.  Reeves,  Judge. 
Action  by  George  H.  McFadden  and  others 
against  the  Atlantic  Compress  Company.  Judg- 
ment for  defendant  and  plaintiffs  bring  error. 
Blonnt  &  Blount  tor  plaintiffs  in  error.  John 
C.  Avery  (J.  Campbell  A\ery,  on  the  brief),  for 
defendant  in  error. 

PER  CURIAM.    The  judgment  la  affirmed. 

MACFARLANB  ▼.  ARCHER.  (Supreme 
Court  of  Florida,  Division  B'.  Nov.  17,  1903.) 
Error  to  Circuit  Court,  Hillsborough  County ; 
Joseph  B.  Wall,  Jud^e.  Action  by  Amanda  M. 
Archer  against  David  S.  Macfarlane.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Sparkman  &  Carter,  for  plaintiff  in  error.  F. 
M.  Simonton,  for  defendant  In  error. 

PER  CURIAM.    The  judgment  ia  affirmed. 


McDowell  v.  WILKINS.  (Supreme  Court 
of  Florida,  Division  B.  Oct  27,  1903.)  Error 
to  Circuit  Court,  Marion  County;  William  A. 
Hocker,  Judge.  Action  by  R.  H.  Wilkins 
againat  W.  M.  McDowelL  Judgment  for  plain- 
tiff, and  defendant  brinn  error.  W.  S.  Bullock, 
for  plaintiff  in  error.  W.  K.  Zewadski,  for  6^ 
fendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


Judge.  Action  by  Atteway  McKinnon  aj»m« 
the  Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  wror. 
D.  L.  McKinnon,  for  plaintiff  in  error.  John 
B.  Hartridge,  for  defendant  in  error.  , 
PEK  CURIAM.    The  judgment  i«  afltaned. 

McRAB  ▼.  McRAE.  (Supreme  00"^  o« 
Florida  April  13.  i^Oi.)lnB^j^&.m^ 
from  Circuit  Court,  Columbia  County ;  Baacom 
H.  Palmer,  Judge.  Bill  by  f"°k  -^cRae 
against  Mary  McRae.  Decree  f°^„defenda^ 
and  complainant  appeals.  A.  J.  Henry,  for  ap- 
pellant.   Boozer  &  Gillen,  for  appellee. 

PER  CURIAM.  The  appeal  is  dismissed,  on 
motion  of  appellee. 

MALLOT  et  al.  v.  KIRKLAND  «t  a^JS'i- 
preme  Court  of  Florida,  ^eb.  10,  1904.)  In 
Banc.  Appeal  from  Circuit  Court,  iay'°; 
County;  Bt^om  H.  Palmer,  Jn^ge.  Bill  by 
^  G.  Malloy  and  another  against  J-Mh  JKuk- 
lind  and  another.  Decree  iord^i^tB^  and 
complainants  appeal.  H.  J.  McOall,  for  ap- 
^llants.    C.  J.  Mardee.  for  appellees. 

PER  CURIAM.  The  appeal  Is  dismissed,  on 
motion  of  counsel  for  the  appellees. 

»/rr»m->Y  ft  al  ▼.  DB  COTTES  et  at  (Sn- 
nr^me  Courl  of  Floridf^  Division  B.  June  28. 
1904  >  Appeal  from  Cireuit  Court,  Duval  Coun- 
?^i{hydSn  M.  Call.  Juage-^BUl  by  Hat^  P. 
Moodv  and  others  against  Mary  A.  De  Uottes 

■  iid  others.  D«:ree  for  defendants,  and  com- 
p?ain2^uTppeah  Klchani  H  Ligett  a^d  Wa> 
ter  B.  Clarkson,  for  appellants.    C.  D.  Kinenart 

.    and  E.  P.  Axtell,  for  appellees. 

PER  CURIAM.    The  decree  Is  affirmed. 

MOORE  T.  BOOZER  eta'-  County  Oom-ra. 
(Supreme  Court  of  Florida.  Oct.  26,  iJ<>*-) 
in  fenc.  Appeal  from  Circuit  (>)urt,  Columbia 
(Sunty;  Baibom  H.  Palmer.  Judge.  Bill  by 
Marian  Moore  against  B.  T.  Boozer  and  others, 
constituting  the  board  of  CO^ni'^^'X^nd 
Columbia  county.  Decree  for  defendants,  ana 
^ipTainant  ap^^als  A  J.  Henry,  for  appe- 
lant; Roberson  &  Small  and  T.  B.  Oliver, 
for  appellees. 

PER  CURIAM.    The  decree  is  affirmed. 

MURPHY  y.  HARDEE.  (Suraeme  Court  of 
Florida.  Oct.  19.  1904.)  In  ^anc.  App«l 
from  Circuit  Court,  Santa  Rosa  (Jounty ;  Eve^ 
C.  Maxwell,  Judge.  Bill  by  A  P.  Hardee 
k^inst  Gid^n  Murphy.  Decree  tor  .^omplain- 
TTt,  and  defendant  appeals.  Jno.C.A^ry  and 
John  B.  Jones,  fpr  appellant  J.  J.  Bnlllvan 
and  Blount  &  Blount,  for  appellee. 

PER  CURIAM.    Decree  affirmed. 

NEAL  et  ux.  v.  SMITH.  (Supreme  Court  of 
Florida.  Oct.  13,  1903.)  In  Banc.  Appeal 
from  Circuit  Court,  Marion  County ;  Wilham 
A.  Hocker,  Judge.  Bill  by  Amiie  L.  Smith 
against  John  S.  Neal  and  wife.  Decree  for  com- 
plainant, and  defendants  appeal.  B.  L.  Ander- 
son, for  appellants.  Raymond  B.  Bullock,  for 
appellee. 

PER  CURIAM.  The  appeal  is  dismissed,  on 
motion  of  counsel  for  the  appellees. 


PER  CURIAM.    The  decree  la  affirmed. 

OCKIAWAHA  4  ST.  J-  NAV.  OO,  v. 
LUCAS.  (Supreme  Court  of  Florida,  Division 
A.  April  13,  1904.)  Appeal  from  Circuit 
Court,  Putnam  County :  William  S.  Bullock. 
Judge.  Bill  by  the  Ocklawaha  &  Wt.  Johns 
Navigation  Company  against  Joseph  E.  Lucas. 
Decree  for  defendant,  and  complainant  a-PP^is- 
Rehearing  denied  May  24,  1904.  Jno.  B.  M^ 
shall  and  B.  B.  Haskell,  for  appellant  B.  r. 
Calhoun  and  S.  J.  Hilbum,  for  appellee. 

PER  CURIAM.    The  decree  is  affirmed. 

OTIS  et  al.  v.  SPELIj.  (Suprem«  Court  of 
Florida.  March  8,  1904.)  In  Banc  Error  to 
Circuit  Court,  Santa  Rosa  County;  Luaua  J. 
Reeves,  Judge.  Action  by  S.  Otis  and  others 
against  Green  Spell.  Judgment  for  defendant 
and  plaintiffs  bring  error.  Thomas  F.  WMt 
for  idaintiSs  in  error.  A.  Q.  Cami>beU,  for 
defendant  in  error. 

PER  CURIAM.    The  judgment  is   affirmed. 

OTIS  T.  LOUISVILLE  &  N.  R.  CO.  (Su- 
preme Court  of  Florida.  Dec.  20,  19040  In 
Banc.  Error  to  Circuit  Court,  Escambia  Coun- 
ty ;  Lucius  J.  Reeves,  Judge.  Action  by  Simeoo 
Otis  against  the  Louisville  &  Nashville  Rail- 
road (fompany.  Judgment  for  defendant,  and 
plaintiff  brings  error.  S.  Pasco,  Jr.,  for  plain- 
tiff in  error.  Blount  &  Blount,  for  defendant 
in  error. 

PER  CURIAM.    The  judgment   is  affirmed. 

PARKER  T.  DUVAL  BUILDING  &  LOAN 

ASS'N  et  al.  (Supreme  <3ourt  of  Florida,  Divi- 
sion A.  Jan.  19,  1904.)  Appeal  from  Circuit 
Court  Dnval  County;  Rhydon  M.  Call,  Judge. 
Bill  by  Jacob  S.  Parker  against  the  Duval 
Building  &  Loan  Association  and  others.  De- 
cree for  defendants,  and  complainant  appeals. 
A.  W.  Cockrell  &  Son  and  Harwick  &  Cannon, 
for  appellant  Owen  &  Smith  and  E.  P.  Axtell, 
for  appellee  Dnval  B.  &  L.  Association.  Owen 
&  Smith,  for  appellee  W.  B.  Owen.  D.  U. 
Fletcher,  for  appellee  W.  P.  Gifford. 
PER  CURIAM.    Decree  affirmed. 

PARKER  et  al.  v.  DUVAL  BUILDING  4 
LOAN  ASS'N.  (Supreme  Court  of  Florida, 
Division  A.  Jan.  19,  1004)  Appeal  from  Cir- 
cuit Court  Duval  County;  Rhydon  M.  Call, 
Judge.  Bill  by  the  Duval  Building  A  Loan 
Association  against  Jacob  S.  Parker  an<^  others. 
Decree  for  complainant  and  defendants  appeaL 
A.  W.  Cockrell  &  Son  and  Harwick  &  Cannon, 
for  appellant  Parker.  Owen  &  Smith,  for  ap- 
pellant Owen.  D.  U.  Fletcher,  for  appellant 
Gifford.  Owen  4  Smith  and  E.  P.  Axtell,  for 
appellee. 

PER  CURIAM.    Decree  affirmed. 

PATTEN  V.  COE.  (Supreme  Court  of  Flori- 
da, Division  A.  March  2^,  1904.)  Error  to 
Circuit  Court,  Manatee  County;  Joaeph  B. 
Wall,  Judge.  Action  by  William  C  Patten 
against  Henry  L.  Coe.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  D.  G.  McMul- 
len,  for  plaintiff  in  orror.  Sparkmaa  &  Carter, 
for  defendant  in  error. 

PER  CURIAM.    The  judgment  is   affirmed. 


NELSON  et  al.  v.  BUTT  et  al.  (Supreme 
CJourt  of  Florida,  Division  B.  Feb.  la  1904.) 
Appeal  from  Circuit   Court,   Marion   County,  | 


PECK    V.    FLORIDA    TOWN    IMP.    CO. 
(Supreme  Court   of   Florida.    Oct    13,   1901.) 
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defendant  brinn  error.  Ji'ope  &  rope,  lor  plain- 
tiff in  error.  H.  J.  &  H.  J.  Baker,  for  defend- 
■.nt  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  defendant  in  error. 

PERRY  et  aL  T.  BUSH.  (Supreme  Court  of 
Florida,  Division  A.  June  30,  1903.)  Error  to 
Circuit  Court,  Columbia  County ;  John  F. 
"WTilte,  Judge.  Action  by  Florida  V.  Bush 
AKainst  J.  W.  Perry  and  others.    Judgment  for 

Slaintiff,    and   defendants    bring    error.    T.    B. 
>liver,  for  plaintiffs  in  error.    B.  H.  Palmer, 
for  defendant  in  error. 

PBR  CURIAM.    The  Judgment  is  affirmed. 

PEARSON  V.  ARCHIBALD  et  al.  (Supreme 
Court  of  Florida.  Aug.  12,  1908.)  Appeal  from 
Circuit  Court,  Duval  County ;  Rbydon  M.  Call, 
Judge.  Bill  by  John  Reed  Pearson  against 
James  W.  Archibald  and  others.  Decree  for 
defendants,  and  complainant  appeals.  Doggatt 
tC  Van  Deman  and  Cooper  &  Cooper,  for  ap- 
pellant Alex.  W.  Smith,  Wm.  B.  Xonng,  and 
K.  J.  L'Engle,  for  appellees. 

PER  CURIAM.  Appeal  dismissed  by  the 
clerk,  on  prtecipe  of  counsel  for  the  appellant, 
nnder  mle  24  (18  South,  ii). 

PEOPLES'  ICE  CO.  T.  HAMMATT.  (Su- 
preme Court  of  Florida.  Oct.  14,  19040  In 
Banc.  Appeal  from  Circuit  Court,  Duval  Coun- 
ty; Rbydon  M.  Call,  Judge.  Bill  by  the  Peo- 
5 lea'  Ice  Company  against  0.  S.  Hammatt. 
ndgment  for  defendant,  and  complainant  ap- 
peals.   Chas.  L.  Fildes,  for  appellant. 

PER  CURIAM.    The  appeal  ia  dismissed  for 
failure  to  file  briefs. 


(Supreme 


PETERSON  T.  PETERSON.  ^  _ 
Court  of  Florida.  Nov.  16,  1904.)  In  Banc. 
Appeal  from  Circuit  Court,  Duval  Connty; 
Rbydon  M.  Call,  Judge.  Bill  by  Emma  Peter- 
son against  Ashlev  K.  Peterson.  Decree  for 
complainant,  and  defendant  appealed.  Jno.  L. 
Doggett,  for  appellant.  W.  H.  Baker  and  Wm. 
B.  Toung,  for  appellee. 

PER  CURIAM.    Appeal  dismlaaed  on  stipu- 
lation of  counsel. 

PLTMPTON  et  al.  v.  FUTCH  et  al.    (Su- 

?reme  Court  of  Florida,  Division  A.  Jan.  20, 
904.)  Appeal  from  Circuit  Court,  Columbia 
County;  Bascom  H:  Palmer,  Judse.  Bill  filed 
by  Lula  Futch  and  others  against  M.  L.  Plymp- 
ton  and  another.  Decree  for  complainants,  and 
defendants  appeal.  L.  Harrison  and  M.  M. 
Scarborough,  Jr..  for  appellants. 
PER  CURIAM.    The  decree  is  affirmed. 

PONS  y.  SCOTTISH  UNION  &  NATION- 
AL INS.  CO.  (Supreme  Court  of  Florida,  Di- 
▼tsion  B.  May  24,  1904.)  Error  to  Circuit 
Ooart,  Duval  Conn^;  Rbydon  M.  Call,  Judge. 
Action  by  E'rancis  J.  Pons  against  the  Scottish 
Union  &  National  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintitt  brings  error. 
John  n.  Hartridge,  for  plaintiff  in  error.  A.  W. 
Cockrell  ft  Son,  for  defendant  in  error. 

PBR  CURIAM.    The  judgment  is  affirmed. 


POWELL  V.  HADDOCK  et  aL  (Suprema 
Cooit  of  Florida,  Division  A.  Jan.  19,  1904.) 
Bnor  to  Circuit  Court,  Suwannee  C!oun^ ;  Bas- 
com H.  Palmer,  Judge.  Action  by  R.  H.  Had- 
dock and  anothsr  agiiinst  Albert  PoweU.    Judg- 


ROBERTSON  et  al.  ▼.  BCNIOHT.  (Supreme 
Court  of  Florida.  Oct  18,  1004.)  In  Banc 
Appeal  from  Circuit  Court,  Citrus  Coun^; 
William  S.  Bullock,  Judge.  Bill  by  John  D. 
Robertson  and  another  against  R.  J.  Knight. 
Decree  for  defendant,  and  c(Hnplainant8  ap- 
pealed.   William  Hocker,  for  appellants. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  counsel  for  the  appellants. 


ROPES  v.  SUTCLIFFB.  (Supreme  Court 
of  Florida,  Division  A.  Nov.  17, 1808.)  Appeal 
from  Circuit  Court,  Volusia  County ;  Minor  S. 
Jones,  Judge.  Bill  by  W.  P.  Sntcliffe  against 
E.  B.  Ropes.  There  was  decree  for  the  com- 
plainant, and  the  defendant  appeals.  E.  E. 
Ropes,  for  appellant  I.  A.  Stewart  and  Egford 
Bly,  for  appellee. 

PER  CURIAM.    The  decree  is  affirmed. 

ROYAL  PHOSPHATE  (X).  v.  VAN  NESS. 
(Supreme  Court  of  Florida.  Jan.  9,  1905.)  In 
Banc.  Error  to  Circuit  Court  Citrus  County ; 
William  S.  Bullock,  Judge.  Action  by  the  Roy- 
al Phosphate  Company  against  Martin  V.  B. 
Van  Ness.  Judgment  for  defendant,  and  plain- 
titF  brings  error.  W.  W.  Hampton  and  Horatio 
Davis,  for  plaintiff  in  error. 

PER  CURIAM.  The  writ  of  error,  is  dis- 
missed on  preecipe  of  counsel  for  the  plaintiff  in 
error. 

PRIEST  V.  HEAD.  (Supreme  Court  of 
Florida.  July  IS,  1904.)  In  Banc.  Appeal 
from  Circuit  Court,  Marion  Oranty ;  William 
S.  Bullock,  Judge.  Bill  by  F.  H.  Head  against 
O.  O.  Priest  Decree  for  complainant  and  de- 
fendant appeals.  H.  L.  Anderson,  for  appellant. 
Allred  ft  I5avis,  for  appellee. 

PER  CURIAM.  The  appeal  is  dismissed 
on  motion  of  counsel  for  the  appellee. 


RHODES  et  aL  y.  HICKS  et  al.  (Supreme 
Court  of  Florida,  Division  B.  March  23, 
19(R)  Error  to  Circuit  Court  Escambia  C!oun- 
ty ;  Lncios  J.  Reeves,  Judge.  Action  by  J.  W. 
Rhodes  and  others  against  Will  Hicks  and  an- 
other. Judgment  for  plaintiffs,  and  defendants 
bring  error.  Blount  ft  Blount  for  plaintiffs  In 
error.    John  C.  Avery,  for  defendants  in  error. 

PBR  CURIAM.    The  Judgment  is  afBrmed. 

RICHARDS  et  al.  v.  HOWELL.  (Supreme 
Court  of  Florida,  Division  B.  March  23.  1904.) 
Appeal  from  Circuit  (3ourt  IVanklin  County: 
John  W.  Malone,  Judge.  Bill  by  J.  D.  Howell 
against  Samuel  Richards  and  another.  De- 
cree for  complainant,  and  defendants  appeal. 
O.  L.  Wilson,  for  appellants. 

PER  CURIAM.    The  decree  is  affirmed. 


RUSSELL  y.  KIMBALL.  (Supreme  C!ourt 
of  Florida,  Division  B.  Feb.  2,  1904.)  Error 
to  Circuit  Court,  Orange  Connty :  Minor  S. 
Jones,  Judge.  Action  by  Annie  L.  Kimball 
against  George  I.  RnsselL  Judgment  for  plain- 
tiff and  defendant  brings  error.  L.  G.  Stanrack, 
for  i>laintiff  in  error.  J.  M.  Cheney,  for  defend- 
ant in  error. 

PBR  (TORIAM.    The  Judgment  is  affirmed. 

SANFORD  &  8T.  P.  R.  CO.  y.  BJHOON. 
(Supreme  Court  of  Florida,  Division  A.  June 
16,  1903.)  Error  to  Circuit  Court  Orange 
County ;  Minor  8.  Jones,  Jodi*.    ActtoB  by  J. 


A  fc      m      VA  M.  W4  • 


PER  CURIAM.    The  Judgment  ia  affirmed. 

SAVANNAH.  P.  &  W.  RT.  CJO.  y.  NANOB. 
(Supreme  Court  of  Florida,  Division  A.  Not. 
17,  1903.)  Error  to  Circuit  Court  Oaceola 
County  ■  Minor  S.  Jones,  Judge.  Action  by 
Nannie  L.  Nance  against  the  Savannah,  Florida 
&  Western  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Spark- 
man  &  Carter,  for  plaintiff  in  eiTor.  Beggs  Se 
Palmer,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 

SAWYER  T.  SAWYER.  (Supreme  Court  of 
Florida,  Division  A.  May  24,  1004.)  Appeal 
from  Circuit  Court,  Monroe  County;  Joseph 
B.  Wall,  Judge.  Bill  filed  by  Bertha  Therese 
Sawyer  against  John  W.  Sawyer.  Decree  for 
defendant,  and  complainant  appeals.  Mac- 
farlane  &  Glen,  for  appellant  JeffersoD  B. 
Browne,  for  appellee. 

PER  CURIAM.    The  decree  is  affirmed. 


SEABOARD  AIR  LINE  RY.  CO.  et  al.  ▼. 
CHITWOOD  et  al.  (Supreme  Court  of  Flori- 
da. June  14,  1904.)  In  Banc.  Appeal  from 
Circuit  Courtl  Gadsden  Counto ;  John  W.  Ma- 
lone.  Judge.  Bill  by  L.  A.  Chitwood  and  others 
against  the  Seaboard  Air  Line  Railway  Com- 
pany and  others.  Decree  for  complainants,  and 
defendants  appeal.  Geo.  P.  Raney,  for  appel- 
lants.   John   C.   Avery,  for  appellees. 

PER  CURIAM.  The  appeal  is  dismissed  on 
motion  of  counsel   for  the  appellants. 


SEABOARD  AIR  LINE  RY.  CO.  et  al. 
V.  HORNE.  (Supreme  Court  of  Florida.  Jan. 
9,  1905.)  In  Banc.  Error  to  Circuit  Court, 
Leon  County;  John  W.  Malone,  Judge.  Ac- 
tion by  Lewis  C.  Home  against  the  Seaboard 
Air  Line  Railway  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 
Geo.  P.  Raney  and  Fred  T.  Myers,  for  plaintiffs 
in  error.  Alex.  St  Clair-Abrams,  for  defend- 
ant  in   error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
praecipe  of  counsel  for  plataitiff  in  error,  on 
compromise. 

SEABOARD  AIR  LINE  RY.  CO.  v.  WEST 
et  al.  (Supreme  Court  of  Florida,  Division 
B.  Nov.  17,  1903.)  Error  to  Circuit  Court 
Suwannee  County ;  John  P.  White,  Judge.  Ac- 
tion by  John  W.  West  and  another  against 
the  Seaboard  Air  Line  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    H.  J.  McCall,  for  plaintiff  in  error, 

PER  CURIAM.    The   judgment  is  affirmed. 

SHULER  T.  BROWN.  (Supreme  Court  of 
Florida.  Oct  13,  1904.)  In  Banc.  Error  to 
Circuit  Court,  Liberty  County ;  John  W.  Ma- 
lone, Judge.  Action  by  Z.  Brown  against  J. 
R.  Shuler.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Price  &  Blow,  for  plain- 
tiff in  error.  Boozer  &  Gillen,  for  defendant 
in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  defendant  in  error. 


SIMMONS  V.  BOSTWICK.  (Snpreme  Court 
of  Florida.  March  29,  1904.)  In  Banc.  Error 
to  Circnit  Court  Dnval  County ;  Rhydon  M. 
Call,  Judge.    Action  by  W.  M.  Bostwick,  Jr., 


traa  uuniAJU.     wrii  oi  error  oiamiiBw  n 
motion  of  counsel  for  the  plaintiff  in  .error. 


SIMMONS  et  al.  t.  HANNE  BROa  (Su- 
preme Court  of  Florida.  March  16,  1905>.)  In 
Banc  Error  to  Circuit  Court  Duval  County ; 
Rhydon  M.  Call,  Judge.  Action  by  William  T. 
Simmons  and  others  against  Hanne  Bros. 
Judgment  for  defendant  and  plaintiff  farinr; 
error.    Geo.  U.   Walker  and  A.   H.   King,   for 

Slaintiffs  in  error.    A.  W.  Cockrell  &  Son,  for 
efendants  in  error. 

PER  CURIAM.  It  appearing  to  the  conn 
that  no  assiiimment  of  errors  was  presented  to 
the  judge  at  the  time  of  the  presentation  or 
settlement  of  the  bill  of  exceptions,  the  writ 
of  error  is  dismissed. 


SMITH  V.  EDWARDS.  (Suprane  Court  of 
Florida,  Division  B.  Nov.  17,  190^}  App«al 
from  Circuit  Court,  Levy  County;  William  A. 
Hocker,  Judge.  Bill  by  Lewis  Edwards  against 
C.  B.  Smith.  Decree  for  complainant,  and  de- 
fendant appeals.  Doggett  &  Van  Donan  and 
Baker  &  Baker,  for  appellant  E.  C  F.  San- 
chez, for  appellee. 

PER  CURIAM.    The  decree  ia  affirmed. 

SNOWDBN  V.  NBWSOM.  (Supreme  Court 
of  Florida,  Division  B.  May  24,  1904.)  Ap- 
peal from  Circnit  Court  Marion  County-  W. 
A.  Hocker,  Judge.  Bill  by  W.  V.  News<mi 
againnt  E.  L.  Snowden.  Decree  for  complain- 
ant and  defendant  appeals.  W.  S.  Bollock, 
for   appellant    H.   L.   Anderson,   for  appellee. 

PER  CURIAM.  The  appeal  is  dismissed  on 
account  of  defective  certificate. 


^SOMERS  ▼.  JACKSON  et  al.  (Snpreme 
Court  of  Florida,  Division  A.  March  23,  1904.) 
Appeal  from  Circuit  Court,  Duval  County: 
Rhydon  M.  Call,  Judge.  Bill  by  Oarrette  D. 
Jackson  and  another  against  John  Somers. 
Judgment  for  complainant  and  defendant  ap- 

gsals.    H.  H.  Buckman,  for  appellant    J.  M. 
arrs,   for   appellee. 

PER   CURIAM.    The   appeal   b    dismissed 

SOUTHERN  EXPRESS  '  00.  t.  W  J 
vt^^f,^  1^5?-  ,<S'>P«n»e  Court  of  Florida! 
Feb.  10,  1904.)  In  Banc.  Error  to  Circuit 
Court  Jackson  Coun^;.  Lucius  J.  Reeves. 
Jud«.  Action  by  W.  J.  Daniel  ft  Co.  against 
the  Southern  Express  Company.  Jadgment  for 
plaintiffs,  and  defendant  brings  error.  John  E. 
Hartndge,  for  plaintiff  in  error.  Benj  S. 
Liddon,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

STANFORD  et  nx.  v.  LOCKLEAR  et  aL 
(Supreme  Court  of  Florida,  Division  B.  July 
14,  1903.)  Appeal  from  Circuit  Court  De  Soto 
County;  Minor  S.  Jones,  Judge.  Bill  by  Car- 
rie Locklear  and  another  against  Oaoar  T. 
Stanford  and  wife.  Decree  for  complainants, 
and  defendants  appeal.  Wilson  &  Wilson,  for 
appellants.    C.  W.  Stevens,  for  appellees. 

PER  CURIAM.    The  decree  is  affirmed. 

STATE  ex  rel.  KITTBL  v.  JENNINGS, 
Governor,  et  al.  (Supreme  Court  of  Florida. 
Feb.  15,  1905.)  Henry  H.  IngersoU  and  T.  L 
Clarke,  for  relator.  Uea  P.  Raney  and  J.  B. 
Whitfield,  Atty.  Qen.,  for  the  deffsidanta. 
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seQuently  the  detendanta  filed  an  amended 
ATus-weT,  to  which  relator  demurred.  The  de- 
murrer to  the  amended  answer  waa  overruled 
JanuaiT  19,  1004  (37  South.  989),  on  which 
date  an  opinion  was  filed  by  Mr.  Jnstice  HOC3K- 
ER.  The  relator  failed  to  plead  further,  and 
tfae  cause  is  dismissed,  on  motion  of  the  At 
torney  General. 

STATE  ex  rel.  PERRY  et  al.  ▼.  BOARD  OF 
PItiOT  COM'RS,  etc.,  OF  PORT  OF  PENSA- 
COIiA.  (Supreme  Conrt  of  Florida.  Sept.  5, 
1003.)  Error  to  Circnit  Court,  Escambia  Coun- 
ty ;  tiucius  J.  Reeves,  Judge.  Proceeding  by 
the  state,  on  the  relation-  of  Charles  Pen^  and 
others,  against  the  board  of  pilot  commissioners 
and  port  wardens  of  port  of  Pensacola.  Judg- 
ment for  defendant,  and  plaintiffs  bring  error. 
John  0.  Avery,  for  plaintifEs  in  error.  Blount 
&  Blount,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  by 
the  clerk,  on  precipe  of  counsel  for  the  plain- 
tifEs in  error,  under  rule  24  (24  South.  Iz). 


STATE  ez  rel.  STONB  BROS.  ▼.  PARK- 
HILL,  Judge.  (Supreme  Court  of  Florida. 
April  18,  1905.)  Original  writ  of  mandamus. 
Alternative  writ  of  mandamus  granted,  and  is- 
sued, on  petition  of  Stone  Bros.  John  M. 
Oalhoun,  for  relators. 

PER  CURIAM.  Dismissed  on  prtedpe  of 
counsel  for  relators. 

STATE  ex  rel.  WHITFIELD,  Atty.  Gen.,  v. 
MARSH  et  al.  (Supreme  Court  of  Florida, 
Division  B.  March  7,  1005.)  Appeal  from  Cir- 
cuit Court,  Manatee  County ;  Joseph  B.  Wall, 
Jndge.  Victor  H.  E:night  (B.  B.  Drumright,  on 
the  brief),  for  appellant. 

PER  CURIAM.  There  being  no  proof  of 
service  of  the  appeal  herein,  by  recordhig  the 
entry  thereof  in  the  chancery  order  book  or 
otherwise,  and  the  appellee  not  having  ap- 
peared voluntarily,  and  the  court  being  with- 
out jurisdiction  of  the  person  of  the  appellee, 
the  appeal  is  dismissed. 


SULLIVAN  v;  SULLIVAN.  (Supreme  Court 
of  Florida,  Division  A.  Dec.  9,  1003.)  Error 
to  Circuit  Conrt,  Escambia  Coiinty ;  John  W. 
Malone,  Judge.  Action  bv  J.  J.  Sullivan 
against  M.  H.  Sullivan.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  John  C.  Avery 
and  John  B.  Jones,  for  plaintiff  in  error. 
Blount  &  Blount,  for  defendant  In  error. 

PER   CURIAM.    The   judgment  is  affirmed. 


SWAIN  V.  LONDON  &  L  FIRE  INS.  CO. 
(Supreme  Court  of  Florida,  Division  B.  Oct.  24, 
19(K3.)  Appeal  from  Circuit  Court,  Duval  Coun- 
ty ;  Rhvdon  M.  Call,  Judge.  Bill  by  Ida  Swain 
and  otners  against  the  London  &  Lancashire 
Fire  Insurance  Company.  Decree  for  defend- 
ants, and  complainants  appealed.  A.  H.  King, 
for  appellants.  A  W.  Cockrell  &  Son,  for  ap- 
pellee. 

PER  CniRIAMi    Decree  affirmed. 


TRAPANEZ  V.  HANKS  et  al.  (Supreme 
Court  of  Florida,  Division  B.  March  23,  1904.) 
Appeal  from  the  Circuit  Court,  Hillsborough 
Connty;  Minor  S.  Jones,  Judge.  Bill  by  Cecilio 
Tiapancs  against  W.  L  Hanks  and  another. 
Deoei  for   defendants,   and   complainant    ap- 


TATLOR  et  al.  v.  GULF  NAVAL  STORES 
CO.  (Supreme  Court  of  Florida.  July  6,  1904.) 
In  Banc  Appeal  from  Circuit  Court,  Lake 
Ck>unty;  Mhior  S.  Jones,  Judge.  Bill  by  the 
Gulf  Naval  Stores  Company  against  Lewis  L 
Tavlor  and  others.  Decree  for  complainant, 
and  defendants  appeal.  R.  L  Anderson,  for  ap- 
pellants.   Macfarlane  &  Glen,  for  appellee. 

PER  CURIAM.    The  decree  is  affirmed. 

THALHEIM  v.  CAMP  PHOSPHATE  CX). 
(Supreme  Court  of  Florida.  Feb.  8,  1905.) 
Appeal  from  Circuit  Court,  Marion  County; 
William  8.  Bullock,  Judge.  Bill  by  the  Camp 
Phosphate  Company  against  Carl  Thalheim. 
Decree  for  complainant,  and  defendant  appeals. 
John  G.  Reardon,  for  appellant  R.  L  Ander- 
son, for  appellee. 

PER  CURIAM.  Dismissed  by  the  clerk,  on 
preedpe  of  counsel  for  the  appeUant,  ander  au- 
thority of  rule  24  (18  South,  ix). 

THOMAS  et  al.  v.  JENNINGS,  Governor. 
(Supreme  0>nrt  of  Florida.  Oct.  13,  1903.) 
In  Banc.  Error  to  Circnit  Court,  Hillsborouen 
County;  J.  B.  Wall,  Judge.  Action  by  Wil- 
liam S.  Jennings,  as  Governor,  against  J. 
M.  Thomas  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Thomas  Palm- 
er, for  plaintiffs  in  error.  Phillips  &  Phillips, 
for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  counsel  for  the  defendant  in  error. 

TOWN  OF  WEST  PALM  BEACH  v.  HULL. 
(Supreme  Court  of  Florida,  Division  A.  Dec  1, 
IWH.)  Error  to  Circuit  (jourt,  Dade  County; 
Minor  S.  Jones,  Judge.  Action  by  William  N. 
Hull  against  the  town  of  West  Palm  Beach. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Geo.  M.  Robbins,  for  plaintiff  in  error. 
Alex  St.  (Jair-Abrams,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 


UNION  NAVAL  STORES  CO.  v.  SEA- 
BOARD AIR  LINE  RY.  CO.  (Supreme  Court 
of  Florida,  Division  A.  Jan.  26,  1004.)  Error 
to  Circuit  Court,  Escambia  County ;  Lucius  J. 
Reeves,  Judge.  Action  by  the  Seaboard  Air 
Line  Railway  Company  against  the  Union 
Naval  Stores  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  John  Eagan, 
for  plaintiff  in  error.  Pasco  &  Shine  and  Hen- 
derson &  Henderson,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 

VARNUM  V.  VARNUM.  (Supreme  Court  of 
Florida.  May  17.  1004.)  In  Banc  Appeal 
from  Circuit  Court,  Dural  County ;  Rhydon  M. 
Call,  Judge.  Bill  by  Elisabeth  E.  Vamum 
against  Henry  Vamum.  Decree  for  complain- 
ant, and  defendant  appeals.  E.  P.  Axtell,  for 
appellant. 

PER  CURIAM.  The  appeal  is  dismissed  on 
motion  of  counsel  for  the  appellant. 

VBNABLB  CONST.  CO.  t.  LEITNER. 
(Supreme  Conrt  of  Florida,  Division  A.  Feb. 
13,  1904.)  Error  to  Circuit  Court.  Monroe 
County:  Joseph  B.  Wall,  Judge.  Action  by 
C.  K.  Leitner  against  the  Venable  Construc- 
tion Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Jefferson  B.  Browne,  for 
plaintiff  In  error. 

PER  CURIAM.    The  judgment  is  affirmed. 


i>     Vietor  ana  oiners  agaiusi.  ixcmjf    a^^^^^-^- 
and  another.    Decree  for  defendants,  and  com- 
plainants  appeal.    L.   G.    Starbuck.   for   appel- 
lants.   Massey  &  Warlow,  for  appellees. 
PER  CURIAM.    The  decree  is  affirmed. 


VISER  V.  ROESCH,  Tax  Collector.  (Su- 
preme Court  of  Florida,  Division  A.  March  23, 
1904.)  Appeal  from  Circuit  Court,  Manatee 
County ;  Joseph  B.  Wall,  Judge.  Bill  by  James 
H.  Viser  agarast  Alexander  C.  Rocsch,  as  tax 
collector  of  Manatee  county.  Decree  for  defend- 
ant, and  complainant  appeals.  S.  Y.  Finley 
and  James  H.  Viser,  for  appellant.  C.  C. 
Whitaker.  for  appellee. 

PER  CURIAM.    The  decree  ia  affirmed. 


WILLIAMS  et  al.  v.  BAYER  et  aL  (Su- 
preme Court  of  Florida,  Division  B.  Dec.  1, 
1903.)  Error  to  Circuit  Court,  Alachua  Coun- 
ty ;  William  A.  Hocker,  Judge.  Action  by  lerdi- 
nand  Bayer  and  another  against  P.  B.  Williams 
and  another.  Judgment  for  plaintiflEs,  and  de- 
fendants bring  error.  Jackson  &  Thomas,  for 
plaintiffs  in  error. 

PER   CURIAM.    The   judgment   is   affirmed. 

WILLIAMS  V.  STATE.  (Supreme  Court  of 
Florida.  Dec.  8,  1903.)  In  Banc.  Error  to 
Circuit  Court,  Jackson  County;  Lucius  J. 
Reeves,  Judge.  Criminal  action  against  John 
H  Williams.  Judgment  of  conviction,  and  de- 
fendant brings  error.  Edwin  R.  Blow,  for 
plaintiff  in  eiTor.  The  Attorney  General,  for 
the  State. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  counsel  for  the  state. 


WILLIAMS  et  al.  v.  THOMPSON.  (Su- 
preme Court  of  Florida.  Nov.  1,  1904.)  In 
Banc.  Bill  by  R.  L.  Thompson  against  Henry 
Williams  and  anotlier.    Decree  for  complainant. 


WILSON  et  al.  v.  KNIGHT  et  aL  (Su- 
preme Court  of  Florida,  Division  A.  March  -^ 
190-i)  Error  to  Circuit  Court,  Columbia  txjim- 
ty  ■  B.  J.  Vann,  Referee.  Action  by  M.  M. 
Knight  and  others  against  Hugh  A.  Wilson  and 
another.  Judgment  for  plaintiffs,  and  detend- 
ants  bring  error.  A.  J.  Henry  and  T.  U. 
Oliver,  for  plaintiffs  in  error.  B.  H.  Palmer, 
for  defendants  in  error. 

PER   CURIAM.    The  judgment   is   affirmed. 


WORLEY  et  al.  v.  TUTTLE.  (Supremt 
Court  of  Florida.  May  17,  lOOi.)  In  Banc. 
Appeal  from  Circuit  Court,  Dade  County ;  Mi- 
nor S.  Jones,  Judge.  Bill  by  Henry  E.  Tuttle 
against  Mary  K.  Worley  and  George  A.  Worley, 
her  husband.  Decree  for  complainant,  and  de- 
fendants appeal.  Worley  &  Seymour,  for  ap- 
pellants. Geo.  M.  Bobbins  and  Patterson  &  Lr- 
win.  for  appellee. 

PER  CURIAM.  The  appeal  is  dismissed  on 
motion  of  counsel  for  the  appc'iee. 


WYNN  V.  MILTON.  (Supreme  Court  of 
Florida,  Division  A.  Jan.  26,  1904.)  Error  to 
Circuit  Court,  Jackson  County ;  Evelyn  C.  Max- 
well, Judge.  Action  by  W.  H.  Milton  against 
W.  B.  Wynn.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  J.  C.  McKinnon,  for 
plaintiff    in    error. 

PER  CURIAM.    The  judgment  is  affirmed. 


ZAPP  V.  SINEATH.  (Supreme  Court  of 
Florida.  March  8,  1904.)  In  Banc  Error  to 
Circuit  Court.  Duval  County.  Action  by  Frank 
Sineath,  by  J.  W.  Sineath,  his  next  friend, 
against  Joseph  Zapf.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Hartridge  &  Mac- 
Donald,  for  plaintiff  in  error.  D.  U.  Fletcher 
and  W.  J.  Bryan,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  quashed  on 
motion  of  counsel  for  th«  defendant  in  error. 


End  of  Cases  in  Vol..  39. 
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IJNUHA. 


ABANDONMENT. 

Of  appeal  or  writ  of  eitor,  see  "Appeal  and 

Error,"   (   11. 
Of  homestead,  see  "Homestead,"  t  4. 

ABATEMENT. 

Of  legacy,  see  "Wnis,"  t  8. 

Of  nuiaance,  aee  "Nuisance,"  |  1. 

Pleaa  In  abatement,  see  "Pleading"  |  8. 

ABATEMENT  AND   REVIVAL 

Abatement  of  action  to  remove  curator  of  in- 
terdict, see  "Insane  Persons,"  {  1. 

Pleas  in  abatement,  see  "Oriminal  Law,"  I  6; 
"Pleading,"  f  8. 

Right  of  action  by  or  against  personal  repre- 
sentative, aee  "Bzecntors  and  Administra- 
tors," {  6. 


•   1. 


title. 


TrMufer    or    derolvtlon    of 
rlcltt,  latenst.  vr  UabUlty. 

Where  a  sheriff  has  levied  on  personalty  un- 
der an  attachment,  attacking  a  sale  for  fraud, 
and  replevin  is  brought  by  the  vendee,  and 
pending  replevin  the  sheriff  dies,  his  successor 
in  ofBee  is  the  proper  pnrty  to  continue  such 
litigation. — Mngge  v.  Jackson  (Fla.)  157. 

I  S.  De»tk  of  party  and  rvrirml  of  »e- 
tlon. 

Where  a  cause  is  pending  on  error,  and  is 
submitted  on  briefs,  and  oral  argument  is  ask- 
ed for,  that  one  of  the  parties  dies  after  sub- 
mission on  briefs  does  not,  under  Supreme 
Court  practice  1895,  rule  17  (18  South,  viii), 
rouder  a  revival  of  the  cause  necessary. — 
Mutsge  V.  Jackson  (Fla.)  157. 

I  3.  WaiTsr  of  croniids  of  abatement 
and  time  and  manner  of  pleading 
la  general. 

'Under  a  practice  permitting  defendant  to 
plead  as  many  matters  of  law  or  fact  as  he 
may  deem  necessary,  it  is  not  permitted  to 
plead  to  the  jurisdiction  and  to  the  merits. — 
Patnam  Lumber  Oo.  v.  BUis-Young  Co.  (Fla.) 
193,  198;  Ellis- Young  Co.  v.  Putnam  Lumber 
Co.,  Id. ;  Same  v.  Eaat  C!oast  Lumber  Go.  (Fla.) 
198! 

*A  plea  to  the  merits,  filed  simultaneously  with 
a  plea  to  the  Jurisdiction,  waives  the  latter 
plea. — Putnam  Lumber  Co.  v.  BUia- Young  Co. 
(Fla.)  193,  198;  BUis-Young  Co.  v.  Putnam 
Lumber  Ck>.,  Id. ;  Same  v.  Eaat  Coaat  Lumber 
Co.  (Fla.)  198. 


ABDUCTION. 

S«e  "Seduction." 

ABSENCE. 

Of  debtor  aa  ground  for  attachment,  see  "At- 
tachment," i  1. 

*  Point  annotated.    See  syllabnsi 

89  SO.— 66  (UMl) 


ABUTTING  OWNERS. 

As  employers,  see  "Master  and  Servant,"  f  12. 
Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," i  6. 

ACCEPTANCE. 

Of  dedication,  aee  "Dedication,"  |  1. 

ACCIDENT. 

Cause  of  death,  see  "Death,"  (  1. 

Cause  of  personal  injuries,  see   "Negligence," 

ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  |  14. 

-    ACCOUNT. 

Accounting  between  partners,  see  "Partnership," 

Accounting  by  mortgagee,  see  "Mortgages,"  {  8. 
Multifariousness    of    bill    for    accounting,    see 
"Equity,"  (  8. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  {  12. 

Operation  and  effect  of  admissions  as  ground  of 
estoppel,  see  "Estoppel,"  {  2. 

Suffiaency  to  constitute  color  of  title,  see  "Ad- 
verse Possession,"  |  1. 

To  transfer  or  incumbrance  of  homestead,  see 
"Homestead,"  f  2. 

Validity  of  as  affected  by  expiration  of  office  of 
notary,  see  "Notaries. 

^   1.    Taklns  and  eertlfleate. 

A  certificate  of  a  wife's  acknowledgment 
of  the  mortgage  held  to  sufficiently  disclose 
that  her  separate  examination  occurred  on  the 
day  of  her  acknowledgment.— Sandlin  v.  Dow- 
deU  (Ala.)  279. 

A  notary's  certificate  to  a  mortgage  held 
to  sufficiently  certify  that  the  mortgagor's 
wife  personally  appeared  before  the  officer 
and  acknowledged  the  instrument. — Sandlin  v. 
DowdeU  (Ala.)  279. 

I  8.     Pleadlns  and  evidence. 

'Parol  evidence  is  admissible  to  prove  the 
falsity  of  a  certificate  of  acknowledgment. — 
Chattanooga  Nat.  Bnilding  &  Loan  Ass'n  v. 
Vaught  (Ala.)  216. 

ACTION. 

Abatement,  see  "Abatement  and  Bevival." 

Constitutional  guaranties  of  remedies,  see 
"Constitutional  Law,"  }  10. 

Election  of  remedy,  see  "Election  of  Reme- 
dies." 

Jurisdiction  of  courts,  see  "Oourts." 


n  1.  i. 

Set-off,  see  "Set-Off  and  Coanterclaim." 
Survival,  see  "Abatement  and  Revival,"  t  2. 
AxMan*  betwaen  jKtrtle*  in  partlcutar  vtUMant. 
See  "Attorney  and  Client,"  {  2;  "Master  and 

Servant,"  §§  3-11. 
Co-tenants,  see  "Partition,"  {  1. 
Parties  to  mortgage,  see  "Cliattel  Mortgages," 

{  2- 
Partners,  see  "Partnership,"  tt  1.  8. 

Jettons  by  or  against  particular  eUuaea  of 
parties. 

See  "Building  and  Loan  Associations":  "Car- 
riers," {{  1-9 ;  "Corporations,"  8»  5,  7 ;  "Ex- 
ecutors and  Administrators,"  J  6:  "Husband 
and  Wife,"  }  3;  "Infants,"  {  3;  ''Master  and 
Servant,"  {  12:  "Railroads,"  »  5,  »,  10; 
"States,"  i  8;  "Street  Railroads,''  t  2. 

Bailee,  see  "Bailment." 

Foreini  corporations,  see  "Oorporations,"  $  8. 

Stockholders,  see  "Corporations,"  %  3. 

Taxpayers,  see  "Municipal  Corporations,"  S  8; 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," %  1. 

Trustees,  see  "Traats,"  %  2. 

Particular  eau«e«  or  groundt  of  action. 

See  "Assault  and  Battery,"  §  1;  "Bills  and 
Notes,"  %  2;  "Bonds,"  §  1;  "Death,"  {  1; 
"False  Imprisonment,"  8  1;  "Forcible  Entry 
and  Detainer,"  8  1;  "Fraud,"  8  1;  "Insur- 
ance," 8  9:  "Negligence,"  §  8;  "Trespass"; 
"TYover  and  Conversion,"  8  \. 

Assault  on  passenger,  see  "Carriers,"  8  6. 

Breach  of  contract,  see  "Contracts,"  88  li  5; 
"Sales,"  8  7. 

Breach  of  contract  for  carriage  of  passenger, 
see  "Carriers,"  8  6. 

Breach  of  covenant,  see  "Covenants,"  8  3. 

Breach  of  warranty,  see  "Sales,"  8  7. 

Delay  in  delivery  or  failure  to  deliver  telegram, 
see  "Telegraphs  and  Telephones,"  8  1. 

Diversion  of  water  coursct  see  "Waters  and 
Water  Courses,"  8  1. 

Ejection  of  passenger,  see  "Carriers,"  8  8. 

Failure  of  delivery  of  goods,  see  "Carriers," 
8  2. 

Flowage,  see  "Waters  end  Water  Courses," 
8  3. 

Injuries  from  electricity,  see  "Electricity." 

Injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  {  10. 

Injuries  to  live  stock  In  transportation,  see 
"Carriers,"  8  4. 

Loss  of  baggage  by  carrier,  see  "Carriers",  |  9. 

Loss  of  goods  by  carrier,  see  "Carriers,"  (  1. 

Personal  injuries,  see  "Animals":  "Carriers,"  % 
6:  "Master  and  Servant,"  88  3-11;  "Rail- 
roads," 88  6,  6,  8,  9;  "Street  Railroads,"  8  2. 

Pollution  of  water  course,  see  "Waters  and 
Water  Courses,"  8  1. 

Premium  note,  see  "Insurance,"  8  8. 

Price  of  goods,  see  "Sales,"  8  6. 

Services,  see  "Master  and  Servant,"  8  2. 

Slander  of  title,  see  "Libel  and  Slander,"  8  2. 

Subscription  to  corporate  stock,  see  "Corpora- 
tions,'* 8  2. 

Warehouse  receipt,  see  "Warehousemen." 

Wrongful  attachment,  see  "Attachment,"  8  5. 

Wrongful  death  caused  by  operation  of  rail- 
road, see  "Railroads,"  88  7,  9. 

Wrongful  death  caused  by  servant,  see  "Mas- 
ter and  Servant,"  8  12. 

Wrongful  death  of  passenger,  see  "Carriers," 

38  6,  7. 

Wrongful  death  of  servant,  see  "Master  and 
Servant,"  88  8,  9,  IL 


Jactitation,  see  "Libel  and  Slander,"  S  2. 
Particular /omu  (if  special  reUtf. 

See  "Divorce";  "Injunction";  "Partition,"  i  1; 
"Quieting  Titio";  "Specific  Performance." 

Alimony,  see  "Husband  and  Wife,"  §  5. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Construction  of  will,  see  "Wills,"  $  2. 

Contest  of  election,  see  "Elections,"  S  5. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  8  8. 

Establishment  and  enforcemoit  of  charity,  sm 
"Charities,"  8  1. 

Establishment  and  enforcement  of  trust,  sw 
"Trusts,"  8  2. 

Establishment  of  boundaries,  see  "Boundaries," 
8  1. 

Foreclosure  of  mortage,  see  "Mortgages,"  8  T. 

Partnership  accountmg,  see  "Partnersnip,"  {  3. 

Redemption  from  execution  sale,  see  Execa- 
tion,'*  8  3. 

Redemption  from  vendor's  lien,  see  "Vendor  and 
Purchaser,"  %  2. 

Reformation  of  written  instrnmoit,  see  "Bef- 
ormation  of  Instruments." 

Removal  of  cloud  on  titie,  see  "Quieting  Title." 

Separate  maintenance  of  wife,  see  "Husband 
and  Wife,"  8  5. 

Setting  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances,"  8  8. 

Trial  of  tax  titie,  see  "Taxation."  |  6. 

Particular  prooeedimot  in  aettoM. 

See  "Appearance";  "Continuance";  "Costs"; 
"Damages":  "Depositions";  "Dismissal  and 
Nonsui?';  ''Bvidenoe";  "Execution";  "Jndp 
ment";  "Judicial  Sales";  "Jury";  "Limiu- 
tion  of  Actions";  "Parties":  "Pleading"; 
"Process";  "Reference";  •'Stipulations"; 
"Trial";  ''Venue." 

Verdict,  see  "Trial,"  S  11. 

Particular  remedies  in  or  incident  to  aetUm*. 

See  "Attachment";  "Deposits  in  Court";  "Ks- 
covery";  "Garnishment";  "Injunction";  "Re- 
ceivers"; "Sequestration";  "SupersedeaE"; 
"Tender." 

Proceedtnui  in  exercise  of  special /urtsdicUow 

Courts  of  limited  Jurisdiction  in  genoal,  see 

"Courts,"  8  4. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 

Reoieto  of  proceedings. 

See  "Appeal  and  Error";  "Certiorari";  "Bi- 
cepUons,  Bill  of;  "Judgment,"  |  3;  "New 
Trial." 

8    1.    Nature  and  torsk 

A  complaint  for  death  through  the  negli- 
gence of  defendant's  servant  KM  to  state  i 
cause  of  action  in  case  and  not  in  trespass. — 
Lookout  Mountain  Iron  Co.  v.  Lea  (Ala.)  1017. 

In  an  action  for  breach  of  a  lumber  contract, 
a  plea  on  equitable  grounds  held  bad  in  that  it 
does  not  appear  that  the  defense  could  not  be 
made  at  law  as  well  as  in  equity. — Penssc^'a 
Lumber  Oo.  v.  Sutherland-Innes  Co.  (Fla.)  7^(<. 

*Pleas  on  equitable  grounds  in  actions  at  lav 
are  never  admissible  when  they  raise  issues  witli 
which  the  court  on  its  common-law  side  is  com- 

g stent    to    deal. — Penaacola    Lumber   Co.  » 
utheriand-Innes  Co.  (FlaO  788, 
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■ale    thereof    cannot    be   joined. — Bomano   t. 
£rookB  (Ala.)  218. 

*Where  all  of  the  counts  ia  a  complaint  stated 
eauaea  of  action  on  contract,  the  oon^plaint 
•wu  not  demurrable  for  misjoinder  of  causes  of 
«ctlon. — Armour  Packing  Co.  of  ToniBlsna  t. 
Tietch-Young  Produce  Co.  (Ala.)  680. 

ACTION  ON  THE  CASL 

See  "Trespass,"  S  2. 

Enforcement  oC  liability  of  bank  by,  see  "Banks 

and  Banking,"  {  1. 
Katnre  of  action  as  action  on  the  case  or  in 

trespass,  see  "Action,"  |  1. 

ADEQUATE  REMEDY  AT  LAW. 

Bjftect  on  Jnrisdlctlon  of  eqnitr,  wei  "Bqnity," 
f   1;  "Injunction,"  (  1. 

Bflect  on  right  to  enjoin  distnrbanoe  of  ease- 
ment, see  "Easements,"  |  2, 

BfCect  (HI  right  to  mandamos  of  another  ade- 
quate legal  remedy,  see  "Mandamna,"  §  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJOURNMENT. 

Of  terms  of  court,  see  "Courts,"  S  & 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  I  2. 
Operation  and  effect  of  former  adjudication,  see 
^'Judgment,"  8  & 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "BitecutorB  and  Ad- 
ministrators." 

ADMIRALTY. 

Bee  "ghipplng." 

ADMISSIONS. 

As  evidence  in  criminal  prosecutions,  see  "Ortm- 

inal  Law,"  J  12. 
To  prevent  continuance  of  criminal  prosecution. 

see  "Criminal  Law,"  {  18. 

ADVANCEMENTS. 

Adjustment  of  questions  relating  to  in  parti- 
tion proceedings,  see  "Partition,"  |  1. 

ADVANCES. 

By  landlord  to  tenant,  see  "Landlord  and 
Tenant,"  t  4. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Titia." 

ADVERSE  POSSESSION. 

Bee  "Limitation  of  Actions." 

Aonnirement  of  easement  by  prescription,  see 

"Easements,"  {  1. 
Bwht  of  infanta  to  actnira  title  by,  see  "In- 


Brannan  v.  Henry  (Ala.)  92. 

'Where  a  deed  is  offered  in  evidence  to  show 
color  of  title,  it  is  not  necessary  that  its  exe- 
cution be  proved. — Brannan  v.  Henry  (Ala.)  92. 

*Tax  deed,  though  void,  held  admissible  to 
show  color  of  titie. — ^Brannan  v.  Henry  (Ala.) 
92. 

In  ejectment,  eridenoe  as  to  defendant's  pur- 
chase of  the  land  and  entry  into  possession  held 
competent  on  the  issue  of  the  bona  fides  of  bis 
claim,  and  his  exemption  from  filing  the  notice 
required  by  Code  1806,  §  1541.— Brannan  v. 
Henry  (Ala.)  92. 

*A  defectively  acknowledged  deed,  signed  by 
mark,  held  color  of  title. — Davis  v.  Arnold 
(Ala.)  141. 

'Where  the  possession  of  plaintiff's  grantor 
and  the  succeeding  possession  of  plaintiff 
amount  together  to  lO  years,  no  subsequent 
adverse  possession  under  color  of  titie  for  a 
less  period  than  10  years  will  devest  plaintiff's 
title. — Campbell  v.  Bates  (Ala.)  144. 

'Claim  of  ownership  by  one  in  possesnlon 
of  lands  is  an  ingredient  of  adverse  possession. 
— Henry  v.  Brown  (Ala.)  82S. 

'It  is  an  indispensable  element  of  adverse 
possession  that  it  must  be  continuous. — Henry 
▼.  Brown  (Ala.)  326. 

Where  a  vendor  conveys  two  separate  and 
distinct  tracts  of  land,  to  only  one  of  which 
he  has  titie,  an  entry  upon  and  occupation  of 
that  tract  by  the  grantee  will  not,  without 
more,  operate  as  a  disseisin  of  the  owner  of 
the  other  trac^  so  as  to  constitute  an  adverse 
possession  by  such  grantee. — Henry  v.  Brown 
(Ala.)  325. 

If  it  appears  from  an  instrument  that  it 
was  the  mtention  of  the  grantors  to  transfer 
lands  described  to  the  grantees  in  division  of 
an  estate,  it  is  sufficient  to  constitute  color  of 
title  in  tiie  grantees  to  support  an  adverse 
possession,  although  it  may  lack  apt  words 
of  conveyance,  technically  speaking;  nor  is  it 
necessan  that  the  grantors  should  have  had 
titie.— Henry  v.  Brown  (Ala.)  325. 

'In  ejectment  held  that  there  was  no  presump- 
tion of  title  in  defendant  as  against  evidence 
showing  acquisition  by  defendant  and  continued 
possession  in  subordination  to  plaintiff's  fee. 
— Kennedy  v.  Bainey  (Ala.)  813. 

•  'Where  land  adversely  held  is  sold  by  the 
sheriff  by  name  and  by  metes  and  bounds, 
the  tract  passes  to  the  adjudicates  by  a  titie 
the  defects  of  which,  if  any  there  be,  are 
cured  by  prescription  of  10  years,  where  the 
adjndicatee  continues  in  possession  in  good 
faith. — Booksh  v.  New  Iberia  Sugar  Co.  (La.) 
545. 

I   2.     Operation  and  effect. 

'Adverse  possession  under  a  deed  is  not  lim- 
ited to  the  land  actually  possessed,  but  extends 
to  the  entirb  tract  described  in  the  deed.— - 
Campbell  v.  Bates  (Ala.)  144. 

i  S.    Plendins,   evidence,   trial,   and  re- 
▼leir. 

On  the  issue  ot  the  sufficiency  of  plaintiff's 
adverse  possession  to  vest  title  in  him,  wheth- 
er plaintiff,  in  leaving  the  land,  did  so  without 
intention  of  returning,  hetd,  under  the  evi- 
dence, a  question  for  the  jury.— Campbell  v. 
Bates  (Ala.)  144. 

'In  ejectment,  question  of  sufficient^  of  de- 
fendant s  possession  under  colw  of  titfa  to  en- 
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respondent  B  possession  was  ezclusiTe,   neta  In- 
■nfflcient— Jordan  t.  Jordan  (Ala.)  992. 

ADVERTISEMENT. 

Official  newspapers,  see  "NewqtapetB." 

AFFIDAVITS. 

See  "Depositions." 

For  publication  of  notice,  see  "Newspapers." 

In  particular  ]>roceecUng«. 

Criminal  prosecutions,  see  "Criminal  Law,"  {  6. 
For  new  trial,  see  "New  Trial,"  t  2. 
Bastardy  proceedings,  see  "Bastards,"  {  L 
Prosecution  for  unlawfully  assumiiu  to  act  as 

insurance  agent,  see  "Insurance,"  f  1. 
Verification   of   pleading,    see    "Equity,"   I   3: 

"Pleading,"  (  7. 

AFTER-ACQUIRED  TITLL 

Elstoppel  to  assert,  see  "Estoppel,"  S  !• 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  '^Sontnusts." 

AGRICULTURE. 

Where  a  bale  of  cotton  in  controversy  was 
raised  by  defendant  and  K.  under  a  cropping 
contract  within  Code  1696,  (  2712,  defendant 
had  a  lien  for  his  share  which  was  superior 
to  that  of  a  diattel  mortgage  on  the  crops  exe- 
cuted by  K.,  as  proyided  by  sections  2703,  2712. 
— ^Amos  T.  Oarrin  (AJa.)  990. 

Where  a  cropper  had  a  lien  on  certain  cotton 
in  his  possession,  evidence  held  hisnfflcient  to 
establish  that  he  was  bound  to  sell  the  cotton  to 
plaintiff,  BO  as  to  preclude  him  as  against  plain- 
tiff from  enforcing  such  lien. — ^Amos  T.  Garvin 
(Ala.)  990. 

ALIBI. 

As  question  for  Jury,  see  "Criminal  Law,"  I  24. 
Instructions  as  to,  see  "Criminal  Law,"  f  26. 

ALIMONY. 

See  "Husband  and  Wife,"  t  5, 

ALLOWANCE. 

To  surviving  wife,  husband,  or  children  of  de- 
cedent, see  "Executors  and  Administrators," 
«  3. 

ALTERATION. 


Of  geographical  or  political  divisions, 
nicipal  Corporations,"  (  1. 


"Mu- 


ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Ground  for  cancellation,  see  "Cancellation  of 

Instruments."  {  1. 
Ground  for  injunction,  see  "Injunction,"  S  1. 


ALTERNATIVE  ALLEGATIONS. 

See  "Indictment  and  Information,"  |  2. 

ALTERNATIVE  WRIT. 

See  "Mandamus,"  |  8. 

AMENDMENT. 

Of  bills  in  legislature,  see  "Statutes."  f{  1.  2. 
Of  constitution,  see  "Constitutional  Law."  {  1. 
Beview  of  discretion  of  trial  court,  see  "Appeal 
and  Error,"  !  16. 

Of  particular  legal  jnvoeedlng*. 

See  "Process,"  {  1. 

As  to  partits,  see  "Parties,"  {  1. 

Complaint  in  criminal  prosecution,  see  "Crim- 
inal Law,"  S  6. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  H  7,  8,  13-22. 

Pleading,  see  "Equity,"  {|  3, «;  "Pleading ''  i  <>. 

Sheriffs  return  as  to  veniremen,  see  "Jury," 
I  3. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Error," 
i  2;  "Courts,"  i  S. 

ANIMALS. 

Assessment  of  damages  for  injoriea  to  cattle, 
see  "Damages,"  {  6. 

Carriage  of  live  stock,  see  "Carriers,"  S  4. 

Excessive  damages  for  injuries  sustained  by  l>e- 
ing  bitten  by  dog,  see  "Damages,"  (  4. 

Injuries  from  operation  of  railroads,  see  "RaB- 
roads,"  U  8,  10. 

Liability  for  injuries  caused  by  runaway  team 
on  hi^way,  see  "Highways,"  8  3. 

Measure  of  damages  for  injuries  to,  see  "Dam- 
ages," }  3. 

Opinion  evidence  in  action  for  injuries  to,  see 
^'Evidence,"  §  10. 

Under  Stock  Law  (Acts  1903,  pp.  432,  437) 
g{  2,  16,  the  commissioners'  court  Itcld  with- 
out jurisdiction  of  a  petition  to  order  an  elec- 
tion for  the  disestablishment  of  a  stock  law 
established  in  a  precinct  as  to  a  part  only 
of  such  precinct.— Candle  v.  Court  of  Com'rs 
of  T&lladega  County  (Ala.)  307. 

Under  Acts  1903.  p.  431,  stock  law  election 
held  void  whwe  the  proceedings  failed  to  show 
that  an  entire  precinct  was  affected  thereby. — 
Commissioners'  Court  of  Blount  Ck>unty  t.  John- 
son (Ala.)  910. 

Both  Local  Acts  1900-01,  p.  1800,  and  Acts 
IQOS,  p.  431,  relative  to  stock  law  elections, 
may  be  given  effect  in  the  same  county. — Phil- 
lips V.  Bynum  (Ala.)  911. 

Under  Acts  1908,  p.  431,  authorizing  a  stock 
law  election  to  be  held  in  any  precinct  in  any 
county  on  petition  of  a  majority  of  the  free- 
holders, an  election  held  for  a  subdivision  of  a 
precinct  is  without  authori^  of  law,  and  void. 
— PhUUps  V.  Bynum  (Ala.)  911. 

Where  plaintiff  on  a  street  was  bitten  by  de- 
fendant's dog,  held  that  it  was  necessary  for 
defendant,  to  escape  liability,  to  show  that  the 
animal  had  always  been  kind  and  never  at- 
tempted to  bite  anyone^ — ^Bents  t.  Face  (La.) 
599. 
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ANSWER. 

In  pleacUng,  we  "Pleading,"  |  8. 

APPEAL  AND  ERROR. 

Sm  "CertioriiTf':  "BzceptionB,  Bill  of;  "New 
Trial." 

Appeal  by  state  in  habeas  corpus  proceedings  as 
denial  of  justice  without  delay,  see  "Constitu- 
tional Law,"  {  10. 

A.ppeUate  jurisdiction  of  particular  courts,  see 

Bail  pending  appeal,  see  "Bail,"  I  1. 
Goeta,  see  ''CoBts,"  i  8. 

RevlTal  on  death  of  party,  see  "Abatement  and 
ReriTai,"  i  2. 

ttevieiD  in  particular  dvU  aeUoru. 
See  "Forcible  Entry  and  Detainer,"  |  1. 
Foreclosnre  suits,  see  "Mortgages,"  {  T. 

BevletD  in  special  fyroceedlngs. 

See  "Contempt,"  {  1;  "Habeas  Corpus,"  H 
2,8. 

For  annexation  of  territory  to  city,  see  "Mu- 
nicipal Oorporations,"  i  1. 

Summary  proceedings  against  attorney,  see  "At- 
torney and  Client,"  i  1. 

Seview  nf  criminal  xrrosecutUnu. 

See  "Criminal  Law,"  U  84-13 ;  "Homicide,"  I 

Bastardy  proceedings,  see  "Bastarda,"  |  1. 

S    !•    N»tva«   and   cronnda    of   appellate 
JwiaAletioa. 

FlaintUf  in  injunction  can  sustain  no  in- 
jury with  respect  to  acts  already  committed 
from  an  order  dissolving  the  writ  on  bond. — 
Xavier  Realty  v.  Louiuana  Ry.  &  Nay.  Oo. 
(La.)  6. 

}  2.    DeolaloBa  roTiewable. 

The  suppression  of  depositions  held  a  deci- 
Bion  of  the  court  on  the  trial,  within  Code  1896, 
i  614.— Scheidegger  t.  Terrill  (Ala.)  172. 

A  decree  in  suit  for  alimony  held  not  appeal- 
able.-^rady  v.  Brady   (Ala.)  237. 

Bntry  of  ruling  held  a  mere  memorandum, 
and  not  a  sufficient  judgment  to  authorize  re- 
Tiew.— Ferrell  t.  City  of  Opelika  (Ala.)  249. 

A  judgment  rendered  by  the  circuit  court 
of  St  Clair  county  sitting  at  Pell  City,  under 
the  supposed  authority  of  the  Toid  ordinance 
No.  890.  adopted  by  the  constitutional  con- 
vention  of  1901,  is  absolutely  void,  and  will 
not  support  an  appeal. — ^Barbw  ▼.  State  (Ala.) 
816. 

The  bill  of  exceptions  on  appeal  from  an 
order  setting  aside  a  Terdict  and  the  minute 
entry  held  to  show  that  the  court  made  no 
order  setting  aside  the  Terdict. — Chambers 
T.  Morris  (Ala.)  37S. 

•No  appeal  will  lie  from  a  void  judgment — 
McMillan  y.  Qty  of  Gadsden   (Ala.)  669. 

•A  decree  of  reference  in  a  chancery  case 
which  does  not  determine  the  equities  of  the 
IHll  is  not  appealable. — ^Bobbins  t.  Brown 
(Alt.)  688. 

Certain  decree  held  final  in  inch  sense  as  to 
antboriie  an  appeal. — Q,  W.  Zimmerman  BIfg. 
Co.  T.  Pugh  (Ala.)  969. 


*Tlie  rulings  of  the  drcnit  court  on  motions  to 
strike  pleas  on  fundamental  grounds  are  re- 
Tiewable. — ^Putnam  Lumber  Co.  t.  Ellis- Young 
Co.  (Fbu)  193;  Ellis- Young  Co.  ▼.  Putnam 
Lumber  Co.  (Fla.)  193,  196;  Same  ▼.  East 
Coast  Lumber  Co.  (Fla.)   19& 

A  corporation  that  bad  changed  its  name 
was  sued  through  error  under  Its  old  name, 
and  judgment  was  rendered  against  it  and 
execution  issued,  and  its  property  was  seised, 
and  it  enjoined  the  seisure.  Held,  that  the 
appellate  jurisdiction  must  be  tested  by  the 
amount  of  the  judgment  and  not  by  that  of 
the  value  of  the  property  seized. — Lhote  &  Co. 
V.  Church  Extension  Soc  of  Methodist  Epis- 
copal Church  (La.)  602. 

I  3.     Rlsht  of  review. 

Assignments  of  error  on  a  cross-appeal  of 
certain  defendants  in  equity  held  unavailable. 
— Merritt  v.  Alabama  Pyrites  C!o.  (Ala.)  666; 
Alabama  Pyrites  Co.  t.  Merritt  Id. 

An  appeal  entered  by  those  not  parties  to  a 
suit  in  the  name  of  a  party  and  themselves,  will 
be  dismissed. — Salomon  t.  Taylor  (Fla.)  48. 

i  4.     Presentation    and    reservation    in 
loirer  eonrt  of  cronnda  of  reviair. 

Contention  on  appeal  that  evidence  was  ad- 
missible as  color  of  title  held  not  available 
where  it  does  not  appear  it  was  otFered  other 
than  as  a  muniment  of  titie. — Bolen  t.  Hoven 
(Ala.)  379. 

In  action  for  failure  to  deliver  telegram,  re- 
quested instruction  held  to  properly  raise  ques- 
tion whether  plaintiff  was  entitled  to  damages 
for  mental  suffering. — Western  Union  Tele- 
graph Co.  v.  Haley  (Ala.)  386. 

*ObjectionB  to  evidence  on  which  the  bill  of 
exceptions  states  no  rulings  were  made  and  no 
exceptions  were  reserved  cannot  be  reviewed. — 
Armour  Packing  Co.  of  Louisiana  y.  Vietch- 
Young  Produce  C!o.  (Ala.)  680. 

*A  portion  of  the  court's  oral  charge  not  ex- 
cepted to  cannot  be  reviewed. — Armour  Packing 
Ck>.  of  Louisiana  v.  Vietch- Young  Produce  Ck>. 
(Ala.)  680. 

*That  defendant  went  to  trial  treating  a 
complaint  as  stating  a  cause  of  action  in  the 
lower  court  does  not  prevent  his  objecting  on 
appeal  that  the  complaint  was  insufficient  to 
support  a  judgment— ^Trott  ▼.  Birmingham  Ry., 
Light  &  Power  Co.  (Ala.)  716. 

'Assignments  of  error  based  on  rulings  on  the 
admissibility  of  evidence,  to  which  no  exception 
was  reserved,  cannot  be  considered  on  appeal. 
— Oerman  v.  Browne  &  Leeper  (Ala.)  742. 

Where  a  cause  is  tried  on  an  insofflcient  or 
immaterial  plea  or  replication  without  objection, 
it  is  too  late  to  complain  thereof  on  appeal. — 
Equitable  Mfg.  Co.  v.  Martin  (Ala.)  769. 

Where  thwe  was  no  motion  for  a  new  trial, 
the  sufficiency  of  the  evidence  to  support  the 
verdict  cannot  be  considered  on  appeal. — W.  F. 
Main  &  Oo.  v.  Galloway  (Ala.)  770. 

Although  the  question  of  parties  was  not 
raised  in  the  court  below  or  on  appeal,  yet 
if  it  plainly  appears  that  there  is  a  lack  of 
necessary  parties,  the  Supreme  Court  will 
notice  the  fact  on  its  own  motion,  and  reverse 
and  remand  the  cause,  with  leave  to  add  such 
parties. — Florida  Land  Rock  Phoqthate  Co. 
T.  Anderson  (Fla.)  392. 

Defendants  held  not  entitied  to  first  contend 
on  appeal  that  they  were  entitied  to  delay,  and 
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One  appeaUng  from  a  elrcnit  court  Jndg^ 
ment  against  him  and  his  surety  on  appeal 
bond  from  a  judgment  of  a  justice  must  appeal 
in  his  own  name  and  that  of  the  surety. — 
8eUen  ▼.  Smith  (Ala.)  856. 

I   6.    Boqalaltos     aad     prooeedlac*     'ox 
tntaafer  of  eanaa. 

When  limitations  for  an  appeal  have  com- 
menced to  run,  the  subsequent  death  of  a 
judgment  plaintiff,  and  the  nonappointment 
of  any  personal  representatiTe  until  limitationa 
have  expired,  will  not  permit  the  judgment  de- 
fendant to  appeal  after  such  appointment  is 
made. — Ropes  v.  Oolman  (Fla.)  10. 

•Where  a  final  judgment  is  rendered  in  writ- 
ing signed  and  dated  by  the  judge,  a  writ  of 
error  must  be  taken  within  statutory  period 
from  such  date. — Simmons  v.  Haniie  (Fla.)  77. 

Where  petition  for  an  appeal  praying  for  a 
citation  and  the  order  thereon  were  filed  with- 
in the  12  months  following  the  date  of  the 
judgment,  and  the  order  of  appeal  was  granted, 
and  the  bond  filed  within  the  year,  it  was  suf- 
ficient— Dewez  v.  Orleans  R.  Co.  (La.)  433. 

If  the  api>eal  ia  taken  and  bond  filed  within 
the  year,  and  the  citation  served  after  the  year 
has  elapsed,  but  in  time  for  the  term  of  court, 
it  is  sufficient. — Dewez  t.  Orleans  R.  Co.  (La.) 
433. 

That  appellant  at  the  end  of  the  12  months 

from  the  judgment  had  not  paid  the  cost  of 
making  the  papers  to  be  served  held  not  ground 
for  dismissing  the  appeal,  unless  the  clerk  points 
out  the  law  under  which  the  demand  was  made, 
and  which  justified  him  in  postjmning  the  ser- 
vice of  appeal. — Dewes  t.  Orleans  K.  Co.  (La.) 
433. 

An  appeal  bond  held  to  sufficiently  designate 
B.  as  surety  and  to  be  good  if  signed  by  A.  and 
B. — Oonery  v.  His  Creditors  (La.)  792. 

'Acceptance  of  service  of  citation  of  appeal  by 
the  attorney  dispenses  with  service  on  the 
client.— Oonery  v.  His  Creditors  (La.)  792. 

I  7>    Seoord  and  prooeedlnss  not  In  rec 
ord. 

•Under  Acts  1900-01,  p.  1298,  I  15,  the  Su- 
preme Court  kel<i  without  Jurisdiction  to  review 
conclusion  of  city  court  on  the  evidence,  where 
the  record  fails  to  show  an  exception  to  such 
condvaion. — ^Fleming  v.  State  (Ala.)  58. 

The  ruling  and  judgment  on  motion  to  strike 
and  on  demurrer  to  the  complaint  should  ap- 
pear in  the  record  proper. — ^Ferrell  t.  City  of 
Opelika   (Ala.)   249. 

An  assignment  of  error,  based  on  the  ad- 
mission of  a  certain  map  in  evidence,  held  not 
open  to  consideration,  owing  to  the  condition  of 
the  record. — Southern  Ry.  Ca  v.  Leard  (Ala.) 
449. 

The  Supreme  Court  has  no  power  to  treat 
a  paper  as  a  bill  of  exceptions  until  it  is  estab- 
lished as  such  as  a  matter  of  law. — Cooley  v. 
United  States  Savings  &  Loan  Co.  (Ala.)  515. 

Where  the  appeal  record  failed  to  show  that 
a  demurrer  to  certain  pleas  was  ruled  on 
after  reversal,  such  demurrer  could  not  be 
considered  on  a  subsequent  aijpeal. — Greely- 
Barnham  Grocery  Co.  t.  Cottingham  (Ala.) 
567. 

•Where  the  bill  of  exceptions  fails  to  show 
that  any  question  asked  a  witness  was  ob- 
jected to,  an  assignment  of  error  relating  to 
the  admiiBSioB  of  evidence  has  no  foundation 


Qadsden    Distilling  Co.    t.  Kennedy  Stave    * 
Cooperage  Co.  (Ala.)  622. 

Recital  ia  a  bill  of  exceptions  signed  in  vaca- 
tion held  not  to  supply  omission  from  the  reccod 
of  the  order  extending  time  for  such  signing. — 
McMuilan  v.  Long  (Ala.)  777. 

Where  a  bill  of  exceptions  is  signed  in  vaca- 
tion, an  order  fixing  a  time  in  vacation  for  sign- 
ing the  bill  must  appear  in  the  record  proper. — 
Wilson  V.  Mason  (Ala.)  916. 

Where  a  record  on  appeal  doea  not  ahow  order 
extending  time  for  signing  bill  of  exceptions,  it 
cannot  be  considered  on  appeal. — Henry  t. 
NasbvUle,  O.  &  St  L.  Ry.  (Ala.)  1024. 

A  bill  of  exceptions,  when  certified  and  sign- 
ed by  the  trial  judge,  cannot  be  averred  against 
or  amended  in  the  antellate  court. — Andersoa 
V.  Winer  (Pla.)  31. 

Where  the  bill  of  exceptions  does  not  ahow 
any  exertion  to  the  ruling  denying  a  new 
trial,  the  court  cannot  consider  anch  motion. 
— Jacksonville  Electric  Co.  t.  Adams  (Fla.) 
183. 

It  is  the  duty  of  the  party  reaortins  to  an 
appellate  court  to  see  tnat  his  transcript  of 
record  is  properly  prepared,  in  compliance  with 
the  rules  of  court,  and  to  make  the  errors 
complained  of  clearly  to  appear. — Florida 
Land  Rock  Phosphate  Go.  t.  Anderson  (Fla.) 
392. 

A  clerk  of  the  circuit  court  in  making  up 
a  transcript  of  the  record  for  the  Supreme 
Court  should  comply  with  the  special  rules 
adopted  by  this  court  for  making  up  such 
transcripts. — Florida  Land  Rock  Phosphate 
Co.  T.  Anderson  (Fla.)  392. 

An  assignment  of  error,  based  on  refusal  to 
give  an  affirmative  charge  for  defendant  can- 
not be  considered  in  the  absence  of  the  evi- 
dence.— ^LouisvUle  &  N.  R.  Ca  t.  Jonea  (Fla.) 
485. 

It  ia  the  duty  of  counsel  for  appdlanta  to 
see  that  the  transcripts  of  the  proceedings  are 
properly  made  up  and  properly  certified. — ^Akin 
T.  Morgan  (Fla.)  534. 

•Where  a  cause  is  regularly  reached  in  the 
Supreme  Court  and  the  transcript  of  record  is 
defectively  certified,  the  cause  should  be  dis- 
missed.— ^Porter  v.  Swing  (Fla.)  993. 

If  in  the  cleric's  certificate  the  record  la  said 
to  contain  all  the  proceedings  between  certain 
dates,  and  such  dates  do  not  cover  the  entire 
time  that  the  suit  was  pending,  the  record  is 
insufficient — Oonery  v.  His  Creditors  (La.)  792. 

I   8.    —  Qveatlona    presented    for    r*- 
Tlew. 

Refusal  of  a  charge  not  appearing  in  the  bill 
of  exceptions  cannot  be  reviewed. — Ghambeia 
V.  Milner  Coal  &  Ry.  Co.  (Ala.)  170. 

•Court  rule  33  (Code  1898,  p.  1201)  Md 
not  to  require  the  setting  out  of  all  the  evi- 
dence in  bills  of  exceptions  in  order  to  pre- 
sent a  ruling  on  the  admissibility  of  evidence 
for  review. — Callaway  &  Trnitt  t.  Gay  (Ala.) 
277. 

The  ruling  on  evidence  will  not  be  reviewed 
where  the  record  does  not  disclose  the  purpose 
of  the   question,   show  its  relevancy,  or  the 

f  rounds  of  objection. — Snedecor  v.  Pope  (Ala.) 
18. 

No  demurrers  having  l>een  filed  to  pleas  as 
amended,  and  the  record  failing  to  show  the 
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*Wbere  tbe  appeal  record  doea  not  purport 
'to  contain  aU  tlie  evidence,  the  giring  of  an 
afflrmative  charge  at  plaintifTa  request  can- 
i&ot  be  refiewed. — ^Rosa  t.  B07  (Ala.)  683. 

Under  the  record  held  asslgnmenta  of  error 
-to  the  ovemiling  of  demnrrera  to  the  petition 
could  not  be  reyiewed. — Troy  t.  BIyton  Land 
Oo.  (Ala.)  689. 

Where  the  place  in  the  record  where  a  contract 
'vraa  Bet  out  waa  not  correctly  pointed  ont  to  the 
Supreme  Court,  the  latter  would  not  aearch  the 
record  to  find  the  aame. — Armour  Packing  Co. 
of  Lonialana  t.  Yietch- Young  Produce  Ca 
(Ahu)  680. 

Where  the  queation  of  damagea  waa  referred 
to  the  regiater,  hia  finding  thereon  could  not 
be  held  erroneona  in  the  abaence  from  the  rec- 
ord of  aome  of  the  teatimony  upon  which  he 
baaed  the  aame.^rarner  r.  Lawaon  (Ala.)  765. 

Where  neither  complainant's  demurrer  to  a 
plea  nor  his  motion  to  strike  waa  aet  out  in  the 
record,  the  orerroUng  of  the  demurrer  and  mo- 
tion waa  not  reviewable  on  appeal. — Equitable 
Mfg.  Co.  V.  Martin  (Ala.)  768. 

That  a  bill  of  excejitiona  doea  not  contain  all 
the  evidence  will  not  preclude  a  reversal  for 
error  in  the  admission  of  evidence, — Dnggar  v. 
Pitta  (Ala.)  S06. 

Where,  In  an  action  to  recover  land,  the  record 
does  not  recite  snflSdent  facts  to  enable  the 
court  to  properly  comprehend  the  location  of  the 
land  in  controversy,  tbe  court  will  decline  to 
pass  on  assignments  of  error  to  the  introduction 
of  evidence. — Colcer  v.  Payne  (Ala.)  1026. 

I  9.     Asslariunent  of  enora. 

Assignments  of  error  held  too  general,  and 
not  in  conformity  to  Sup.  Ct  Prac.  Rule  1. — 
Ferrell  t.  Citr  of  Opelika  (Ala.)  2^. 

In  an  action  to  foreclose  a  mortgage  on  a 
homestead,  defendant  and  his  wife  held  en- 
titled to  jointly  assign  a  decree  foreclosing 
the  mortgage  as  error. — Sandlin  v.  Dowdell 
<Ala.)  279. 

An  assignment  of  error  to  the  suatainlng  of 
■evMal  causes  of  demurrer  to  several  pleas 
will  be  overruled  if  any  of  the  cauaea  of  de- 
murrer were  mvpetly  sustained. — Alabama 
•Greet  Southern  B.  Co.  r.  Clark  (Ala.)  S1& 

flO.   Briefs. 

Assignments  of  error  held  not  insisted  on 
/   appellant,   so   as  to  require   the  Supreme 
^'ourt  to  review  them. — ^Western  Hy.  of  Ala- 
bama V.  Bussell  (Ala.)  811. 

111.  IHanlssml,    wlthdMW*!,    a»    aban- 
donmetti. 

An  appeal  from  denial  of  mandamus  to 
compel  the  restoration  of  relator  to  a  public 
oflSce  will  be  dismissed  on  his  being  legally  re- 
moved pending  the  appeal. — State  t.  I^ons 
(Ala.)  214. 

An  appeal  from  denial  of  mandamus  to  com- 
pel the  issuance  of  an  execution  will  be  dis- 
missed  on  expiration,  pending  the  appeal,  of 
the  time  fixed  by  Code  1896,  i  1880,  for  the 
issuance  of  executions. — State  t.  Clem  (Ala.) 
214. 

An  appeal  dismissed  for  delay  in  filing  the 
record.— Peacock  v.  Kirkland  (Ala.)  670. 

An  appeal  from  a  void  judgment  will  be  dis- 
missed.—T.  3.  Mattox  (3igar  &  Tobacco  Co.  v. 
Oato  Cigar  Oo.  (Ala.)  777. 
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merits,  and  on  being  taken  up  by  tlie  court 
in  regular  order  for  final  disposition  the  writ 
of  error  is  dismissed  for  a  fatal  defect  in  the 
clerk's  certificate  the  cause  will  not  be  rein- 
stated where  it  is  shown  that  it  was  through 
the  oversight  of  plaintiff  in  error  and  that  of 
his  stenographer. — Akin  v.  Morgan  (Fla.)  634. 

When  a  cause  is  submitted  on  the  merits 
and  remains  on  the  docket  until  reached  in 
regular  order  for  final  decision,  if  it  is  dis- 
missed for  some  fatal  defect  due  to  oversight 
or  neglect  of  counsel,  the  cause  will  not  be 
reinstated. — Akin  v.  Morgan  (Fla.)  634. 

Motions  to  reinstate  appeals  dismissed  when 
the  cases  were  reached  in  regular  order  after 
■ubmission  on  the  mnits  axe  not  considered 
with  favor  when  made  because  of  some  neglect 
of  counsel. — ^Aldn  v.  Morgan  (Fla.)  634. 

*Where  a  cause  has  been  dismissed  on  appeal 
for  failure  to  properly  certify  the  record,  it  will 
not  be  reinstated,  unless  failure  to  file  a  proper- 
ly certified  transcript  was  due  to  some  cause 
beyond  control  of  counsel  representing  appellant 
—Porter  v.  Ewing  (Fla.)  993. 

Where  the  record  shows  that  an  order  of  ap- 
peal must  have  been  timely  filed,  though  the 
fact  does  not  appear  on  the  face  of  the  record, 
the  oversight  is  not  sufficient  ground  to  dismiss. 
— Dewei  V.  Orleans  R.  Ck>.  (La.)  433. 

1 12.  Hearlns  umA  vehearlnc. 

In  the  Supreme  Court  the  rehearing  of  a 
cause  Is  only  muthoriced  by  a  rule  of  court, 
and  is  seldom  allowed. — Florida  Land  Rock 
Phosphate  Co.  t.  Anderson  (Fla.)  392. 

A  petition  for  a  rehearing  which  suggests  noth- 
ing that  has  not  been  fully  considered  by  the 
court  in  making  its  decision  will  be  denied. — 
Florida  Land  Bock  Phosphate  Co.  v.  Ander- 
son  (Fla.)  892. 

An  application  for  rehearing  of  a  cause  In 
the  Supreme  Court  which  is  violative  of  the 
rule  governing  applications  for  the  rehearing 
of  causes  will  be  denied  by  the  court  without 
further  consideration. — Florida  Land  Rock 
Phosphate  Co.  v.  Anderson  (Fla.)  392. 

An  application  for  rehearing  of  a  cause  in 
the  Supreme  Court,  presented  after  the  ex- 
piration of  80  days  after  the  filing  of  the  judg- 
ment, decree,  or  order  of  the  court,  unless 
further  time  therefor  is  expressly  allowed  by 
the  court.  Is  violative  of  the  rule  governing 
applications  for  rehearing. — Florida  Land 
Rock  Phosphate  Co.  v.  Anderson  (Fla.)  392. 

An  application  for  rehearing  of  a  cause  in 
the  Supreme  Court  that  reargues  the  cause  in 
advance  of  a  permit  from  the  court  for  such 
argument  is  violative  of  the  rule  governing 
applications  for  rehearing. — ^Florida  Land 
Bock  Phosphate  (3o.  v.  Anderson  (Fla.)  392. 

Upon  an  application  for  a  rehearing,  it  is  an 
Infraction  of  rule  25  (37  South,  ix),  adopted 
March  2,  1906,  to  accompany  the  petition  with 
a  written  argument,  or  to  file  an  argumenta- 
tive petition,  or  to  assume  any  new  ground 
not  taken  upon  the  argument. — Florida  Land 
Rock  Phosphate  Co.  v.  Anderson  (Fla.)  392. 

A  petition  for  rehearing  that  is  a  reargument 
of  the  case,  with  comments  on  the  e^dence, 
will  not  be  entertained. — Suwannee  &  S.  P. 
R,  Co.  V.  West  Coast  Ry.  Co.  (Fla.)  638. 

{13.  BaTiew. 

*Where  a  cause  is  tried  by  the  court  without 
the  intervention  of  a  jury,  its  judgment  is  not 
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■etang  aeme  a  juagment  in  lavor  oi  appeuani: 
can  complain  only  of  the  action  of  the  court 
as  to  the  motion. — Chambers  t.  Morris  (Ala.) 
375. 

A  party  aggrieved  by  a  final  decree,  entered 
after  the  cause  had  become  a  moot  one,  held 
entitled  to  appeal. — Montgomery  County  t. 
Montgomery  Inaction  Co.  (Ala.)  618. 

Where  a  complaint  in  an  action  by  an  ad- 
ministratrix failed  to  state  a  cause  of  action, 
in  that  it  used  the  word  "plaintiff,"  instead  of 
the  words  "plaintiff's  intestate,"  the  omission 
was  fatal. — Trott  y.  Birmingham  Ry.,  Light 
&  Power  Co.   (Ala.)   71& 

*The  decree  sustaining  a  demuirer  is  to  be  af- 
firmed where  the  demurrer  should  have  been 
sustained  on  one  of  its  grounds. — Gaynor  T. 
Bauer  (Ala.)  749. 

{14.   •^—  Parties  entitled  to  alleKe  error. 

A  party  bringing  out  certain  evidence  held 
not  entitled  to  complain  because  the  adverse 
party  brings  out  evidence  on  the  same  point. — 
LouisTille  &  N.  B.  Co.  t.  Qninn  (Ala.)  616. 

Defendant  In  bastardy  proceedings  htld  not 

entitled    to  complain    of    certain    testimony 

brought  out  by  himself. — Johnson  v.  Walker 
(Miss.)  49. 

*A  par^  requesting  instructions  which  con- 
tain words  which  are  inaptly  chosen  cannot 
complain  of  other  instructions  nsing  the  same 
words.— Yazoo  &  M.  Y.  B.  Co.  t.  Williams 
(Miss.)  489. 

{15.  ^^  Prosninptlons. 

Under  Code  1896,  §  1326,  Supreme  Court 
cannot  presume,  in  absence  of  a  recital  in  the 
record,  that  a  certificate  that  plaintiff  should 
have  recovered  damages  greater  than  $20 — and 
was  consequently  entitled  to  costs — was  made. 
— Harden  v.  Maddoz  (Ala.)  95. 

Where  the  only  objection  to  the  admissibility 
of  an  ancient  deed  is  the  failure  to  prove  ex- 
ecution, an  appellate  court  will  presume,  in 
favor  of  the  ruling  admitting  the  deed,  that  it 
came  from  the  proper  custody. — Campbell  t. 
Bates  (Ala.)  144. 

In  the  absence  of  a  full  statement  of  the 
oral  charge  of  the  court,  it  will  be  presumed, 
on  appeal,  that  the  jury  were  properly  in- 
structed as  to  their  duty  in  weighing  the 
evidence. — Snedecor   v.   Pope   (Ala.)  318^ 

In  an  action  under  Code  1896,  { '  4141  et 
seq.,  to  try  the  right  to  property  levied  on,  in 
the  absence  of  the  testimony,  the  presumption 
is  that  the  jury  found  the  verdict  according 
to  the  evidence  and  the  statute. — Johnson  t. 
Citizens'  Banlc  (Ala.)  577. 

Under  the  facts  Tield  that  the  Suprrane  Court 
will  not  reverse  on  the  ground  that  the  pre- 
ponderance of  evidence  was  against  the 
verdict;  the  trial  court  having  denied  a  motion 
for  new  trial  on  that  ground. — Birmingham 
Ry.  &  Electric  Co.  v.  Mason  (Ala.)  590. 

'Where  an  appeal  record  failed  to  show  any 
ruling  on  demurrers  filed  to  certain  counts  of 
the  complaint,  it  will  be  presumed  that  such 
demurrers  were  withdrawn  or  abandoned. — Hen- 
derson y.  H.  li.  Berry  Co.  (Ala.)  662. 

•A  demurrer  to  a  special  replication  will  be 
treated  as  abandoned  where  the  record  showed 
no  ruling  thereon. — ^Union  Fertilizer  Co.  T. 
Johnson  (Ala.)  684. 

Where  a  judgment  appealed  from  recited  that 
it  was  rendered  on  a  supersedeas  bond,  it  would 


I  16.   —  Sisoretion  as  lower  eovrt. 

'Whether  defendant  should  have  been  per- 
mitted to  introduce  evidence  in  support  of  his 
plea  of  payment  after  plaintiff  had  closed  his 
case  in  rebuttal  lield  within  the  discretion  of 
the  trial  court. — Southern  Industrial  Institnte 
v.  Hellier  (Ala.)  163. 

Refusal  to  sustain  a  motion  to  strike  an 
allegation  of  nonrecoverable  damage  from  the 
complaint  will  not  be  reversed  on  apppal. — 
Woodstock  Iron  Works  t.  Stodcdale  (Ala.) 
335. 

'It  is  within  the  discretion  of  the  trial  judge 
to  allow  a  defendant  to  file  a  plea  after  the  30 
days  allowed  therefor  by  Acts  1894-95  (Pamph. 
Acts  1894-95,  p.  586),  and  his  discretion  cannot 
be  reviewed  or  controlled  on  appeal. — Lewis  t. 
Glass  (Ala.)  771. 

•The  matter  of  allowing  or  refusing  suA 
amendments  must  rest  largely  within  the  sound 
judicial  discretion  of  the  trial  court,  and  an  ap- 
pellate court  will  not  disturb  the  ruling  of  the 
trial  court,  either  in  granting  or  in  denying 
such  application,  unless  it  is  plainly  made  to 
appear  that  there  has  been  an  abase  of  this 
judicial  discretion. — Supreme  Lodge  K-  P.  v. 
Lipscomb  (Fla.)  637. 

1 17.  ——  QvestloB*  of  faet,  Terdlets.  am< 
ftadinK*. 

Under  Code,  {  3826,  a  finding  of  a  register 
disallowed  by  tlte  chancellor  is  reviewable 
de  novo  on  appeaL — Andrews  r.  Frierson 
(Ala.)    512. 

'Finding  of  register  on  conflicting  evidence 
ought  not  to  be  disturbed. — Walter  v.  Moseley 
(Ala.)  765. 

A  finding  on  a  question  of  the  bona  6dps  of 
a  sale  of  realty  will  not  be  disturbed. — ^Licata  t. 
De  Corte  (Fla.)  68. 

Where  there  is  evidence  to  sustain  the  find- 
ings they  will  not  be  disturbed  on  appeal.— 
Town  of  Ormond  v.  Shnw  (Fla.)  108. 

Where  there  is  evidence  to  support  the  ver- 
dict, it  will  not  be  disturbed  on  appeal. — Louis- 
ville &  N.  B.  Oo.  V.  Jones  (Fla.)  485. 

Where  a  married  woman  sued  for  an  assault 
with  insulting  language,  and  the  evidence  was 
conflicting,  the  finding  of  the  trial  jndge  will 
not  be  disturbed. — Parriconi  v.  Greco  (La.)  599. 

A  verdict  on  conflicting  evidence  is  conclnsive 
on    appeal. — Alabama    &   V.    R.  Ck>.  t.  Dear 

(Miss.)  812. 

A  verdict  will  not  be  disturlied  as  against 
the  evidence,  unless  it  clearly  appears  from  the 
record  that  such  is  the  case. — Illinois  Cent.  B. 
Co.  v.  Schultz  (Miss.)  1005. 

§18.    —  Hannleas  error  la  KeaentL 

An  error  in  a  judgment  in  proceedings  for 
summary  judgment  against  a  defaulting  at- 
torney held  favorable  to  him,  and  not  ground 
for  objection  by  him. — McDonald  t.  State 
(Ala.)  257. 

'Where  an  erroneous  ruling  on  evidence  is 
presented,  a  presumption  of  prejudice  arises. 
—Callaway  &  Truitt  v.  Gay   (Ala.)   277. 

Where  error  is  shown,  injury  is  presumed 
to  exist  unless  the  contrary  appears. — ^Kan- 
sas City.  M.  &  B.  B.  0>.  t.  Ferguson  (Ala.) 
348. 

Where  defendants  were  entitled  to  an 
affirmative  charge,  any  errors  committed  by 
the    trial    court    involved   no    injury    to    the 
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civen,  nor  by  renutrks  of  the  trial  ludge  to  the 
jury  whm  they  returned  lor  faruer  instruc- 
tiona. — Yatea  t.  HnnttviUe  Hoop  &  Heading 
Oo.  (Ala.)  647. 

'Where  plaintiff  did  not  prove  his  complaint, 
and  could  not,  therefore,  recover,  he  waa  not 
banned  by  the  alleged  improper  overruling  of 
demnrrers  to  defendant's  jpleaa. — Yate*  T. 
Huntsville  Hoop  &  Heading  Oo.  (Ala.)  647. 

*The  error  in  the  ruling  on  the  competency 
of  a  juror  held  harmless. — ^Walton  v.  Lindsay 
Lumber  Co.  (Ala.)  G70. 

Form  of  judgment  on  a  verdict  sustaining  a 

§lea  of  tender  Iteld  not  prejudical  to  plalntilf. — 
lirmingbam  Paint  &  Roofing  Co.  t.  Crampton 
&  Tharpe  (Ala.)  1020. 

•The  denial  of  a  motiMi  for  a  continuance  by 
the  trial  court  will  not  be  reversed  by  an  appel- 
late court  unless  a  palpable  abuse  of  judicial 
discretion  is  clearly  and  affirmatively  shown  by 
the  record.-T-Snpreme  Lodge  K.  P.  v.  Lipscomb 
(Fla.)  687. 

*A  party  cannot  predicate  an  assignment  upon 
an  instruction  given  to  the  jury,  even  though  er- 
roneous, where  tiie  instruction  complained  of 
was  too  favorable  to  the  party  complaining 
thereof. — Supreme  Lodge  K.  P.  v.  l3pscomb 
(Fla.)  6S7. 

Under  CJonst  {  147,  a  personal  judgment 
against  the  members  of  a  firm  in  a  suit  to  set 
aside  alleged  fraudulent  conveyances  held  re- 
▼ersible  error. — Holmes  Bros.  v.  Ferguson-Mc- 
Kinney  Dry  Goods  Co.  (Miss.)  70. 

*  Where  the  overwhelming  preponderance  of 
the  evidence  snstains  the  midiDg  of  the  jury, 
the  judgment  will  not  be  reversed  for  minor 
errors  unless  the  damages  are  grossly  ex- 
cessive.— Illinois  CJent  R.  Co.  v.  Brown  (Miss.) 
A31. 

i  19.  •^—  HaraileBa  arsor  as  to  pleadlnc* 

The  denial  of  a  motion  to  strike  improper 
averments  of  the  complaint  bearing  on  the  issue 
of  damages  is  not  reversible  eiTor. — W.  F. 
Vandiver  &  Co.  v.  Waller  (Ala.)  136. 

Overruling  of  demurrer  to  pleas  of  contribu- 
tory negligence  Held  harmless,  in  view  of  the 
charge.-— CSiambers  v.  I^lner  Coal  &  Ry.  Co. 
(Ala.)  170. 

Where  certain  replications  to  certain  plens 
'were  not  proven  beyond  adverse  inference,  the 
enror  in  overruling  a  demurrer  to  another 
replication  to  the  same  pleas  held  prejudicial. 
— Continental  Ins.  Co.  v.  Parkes  (Ala.)  204. 

The  error  in  sustaining  a  demurrer  to  a 
plea  held  harmless. — Western  Ry.  of  Alabama 
T.  Russell  (Ala.)  811. 

*A  judgment  will  not  be  reversed  for  refusal 
to  strike  matter  from  the  pleadings  which 
could  be  remedied  by  objection  to  testimony 
and  requesting  proper  charges. — Snedecor  v. 
Pope  (Ala.)  818. 

'Orermlin;  a  motion  to  strike  allegations 
from  complaint  held  within  trial  courrs  dis- 
c^tion,  and  not  revisable. — ^Western  Union 
Telegraph  CV>.  t.  Haley  (Ala.)  386. 

Error  in  sustaining  a  demurrer  to  a  plea  is 
harmless  where  the  defense  was  permiBsible  un- 
der the  plea  of  the  general  issue. — Southern  Ry. 
Co.  T.  Leard  (Ala.)  449. 

Error  in  sustaining  a  demurrer  or  motion  to 
strike  defenses  set  up  la  special  pleas  is  harm- 


error  in  sustaining  demurrers  to  the  spedal 
pleas  was  not  reversible. — Chandler  Bros.  v. 
Higgins   (Ala.)  576. 

Where  defendant  had  the  benefit  of  a  defense 
set  forth  in  a  plea,  the  error  in  sustaining  a 
demurrer  thereto  was  harmless. — Alabama 
Consol.  Ck>al  &  Iron  Co.  v.  Turner  (Ala.)  G03. 

Where  'a  demurrer  to  the  complaint  as  last 
amended  was  overruled,  plaintiff  was  not  preju- 
diced by  the  sustaining  oi  demurrers  to  the  com- 
plaint as  previously  amended. — ^Yates  v.  Hunts- 
ville Hoop  &  Heading  Co.  (Ala.)  647. 

•Where  demurrers  were  erroneously  sustained 
to  a  count  in  a  complaint,  prejudice  would  be 
presumed,  notwithstanding  there  were  other 
counts  on  which  a  verdict  and  judgment  might 
be  properly  rendered. — Henderson  t.  H.  L.  Ber- 
ry Oo.  (Ala.)  662. 

In  mandamus  to  compel  a  judge  of  probate  to 
execute  a  deed  of  property  sold  at  a  tax  sale  to 
the  purchaser  thereof,  the  sustaining  of  a  de- 
murrer to  respondent's  answer  held  harmless  er- 
ror.— Roach  V.  State  (Ala.)  U85. 

Sustaining  a  demurrer  to  a  plea  setting  up 
matters  available  under  an  accompanying  plea 
of  the  general  issue  is  harmless. — ^V\'estern  Ry. 
of  Alabama  v.  Stone  (Ala.)  728. 

Error  in  sustaining  a  demurrer  to  a  replica- 
tion which  was  in  effect  a  general  replication 
held  harmless  where  a  general  replication  re- 
mained, to  which  no  demurrers  were  interposed. 
—Gates  V.  O'Gara  (Ala.)  72». 

*Error  in  sustaining  a  demurrer  to  certain 
pleas  held  harmless  where  defendant  had  the 
benefit  of  all  the  matters  set  up  therein  under 
remaining  pleas. — First  Nat.  Bank  t.  Oandler 
(Ala.)  8^. 

The  sustaining  of  a  demurrer  to  a  plea  of 
contributory  negligence  held  not  prejudicial  to 
defendant. — Lookout  Mountain  Iron  Co.  v.  Lea 
(Ala.)  1017. 

Where  a  plea'  was  strictiy  limited  to  its 
lentimate  scope  as  a  plea  in  recoupment,  plain- 
tiff was  not  harmed  by  an  error  of  the  court  in 
refusing  to  sustain  a  demurrer  thereto  on  the 
ground  that  the  matter  was  improperly  pleaded 
as  a  set-off. — ^W.  T.  Adams  Macb.  Co.  v.  Thomas 
(Miss.)  810. 

I  SO.  —  Haslaless  enor  as  to  arldeaee. 

Where  a  nonresponsive  answer  was  given  to 
an  irrelevant  question,  the  adverse  party  was 
not  prejudiced  by  such  question. — Snedecor 
V.  Pope  (Ala.)  818. 

In  an  action  against  a  railroad  for  the  con- 
version of  plaintiff's  goods,  error  in  admitting 
certain  evidence  held  cured  by  subsequently 
admitted  evidence. — Louisville  &  N.  B.  Co. 
r.  Britton  (Ala.)  585. 

Any  error  in  permitting  cross-examination 
as  to  previous  statements  of  a  witness  to  a 
third  person  would  be  cured  by  evidence  of 
such  third  person  that  witness  made  no  such 
statement. — Birmingham  Ry.  &  Electric  Co. 
V.  Mason  (Ala.)  500. 

Where  an  issue  of  breach  of  warranty  in  a 
sale  was  found  in  favor  of  defendant,  the  ad- 
mission of  certain  evidence  on  surh  issue,  if 
error,  held  harmless. — Gadsden  Distilling  Co. 
T.  Kennedy  Stave  &  Cooperage  (3o.  (Ala.)  622. 

*Where  immaterial  evidence  could  not  have 
influenced  the  jury,  the  refusal  to  exclude  it 
waa  not  reversible  error.— Ard  t.  Orittanden 
(AU.)  676. 

■oa  ayllalma* 


A  contractor  mm  not  prejuoicea  07  prooi  01 
paTinent  of  a  claim  by  the  owner  for  wnicb  the 
owner  had  been  given  credit — Gates  r.  O'Qara 
(Ala.)    729. 

Where  a  building  contract  required  the  con- 
tractor to  furnish  the  lumber,  it  was  harmless 
error  for  the  court  to  permit  the  owner  to 
show  to  whom  the  lomber  was  billed. — Gates  y, 
O'Gara   (Ala.)   729. 

Error  in  permitting  evidence  as  to  •  contract 
held  harmless  on  the  contract  being  admitted  in 
evidence. — Union  Foundry  &  Machine  Co.  t. 
Lankford  (Ala.)  765. 

*Aji7  error  in  admission  of  testimony  of  a 
surveyor,  that  he  was  told  that  a  line  he  ran 
was  known  as  the  "W.  survey,"  held  harmless 
in  view  of  other  evidence  admitted. — Beddow  v. 
Bagley  (Ala.)  778. 

Error  in  permitting  a  witness  to  state  that  it 
was  the  duty  of  a  mine  owner  to  prop  the  roof 
at  the  entry  of  the  mine  held  harmless. — ^Tnt- 
wiler  Coal,  Coke  &  Iron  Co.  v.  Farrington  (Ala.) 
888. 

Where  a  question  was  fully  answered,  not- 
withstanding an  objection  thereto,  any  error  in 
sustaining  such  objection  was  harmless. — Tut- 
wiler  C!oaI,  Coke  &  Ixoa  Co.  t.  Farrington  (Ala.) 
898. 

*The  «rooeooB  admission  of  testimony  in  a 
chancery  case  does  not  necessitate  a  reversal 
wha«  there  is  sufficient  competent  evidence  to 
supiwrt  the  decree. — Bnle  t.  Rule  (&Iiss.)  7^. 

1 81.   —  Karaileas     error     In    lastmo- 
tlons. 

*The  Supreme  Court  will  not  reverse  the 
lower  court  tor  giving  a  misleading  charge,  un- 
less it  fairly  appears  that  Injury  resulted  there- 
from.—W.  F.  Vandiver  &  Oo.  y.  Waller  (Ala.) 
136. 

In  an  action  for  wrongfully  suing  out  an  at- 
tachment, certain  charge,  while  argumentative 
and  abstract,  held  not  to  preclbde  the  jury  from 
considering  evidence  that  the  debtor  had  ab- 
sconded, and  not  to  constitute  reversible  error. 
— W.  F.  Vandiver  &  Co.  v.  WaUer  (Ala.)  136. 

The  error  in  refusing  a  requested  charge  is 
cured  by  the  giving  of  one  substantially  iden- 
tical.— Kansas  City,  M.  &  B.  B.  Co.  t.  Mat- 
chews  (Ala.)  2ffl. 

In  an  action  for  injuries  to  a  passenger, 
the  court's  refusal  to  charge  for  defendant 
with  reference  to  a  count  in  a  complaint  charg- 
ing simple  negligence  of  defendant's  conductor,  If 
error,  held  harmless. — Birmingham  Ry.,  Light 
&  Power  Co.  v.  Rutledge  (Ala.)  338. 

In  an  action  for  personal  injuries,  error  in  re- 
fusing an  instruction  held  cured  by  a  charge 
given. — Birmingham  Ry.,  Light  &  Power  (Jo. 
V.  Livingston  (Ala.)  374. 

Where  the  jury  found  for  plaintiff,  he  was 

not  prejudiced  by  the  court's  refusal  to  give 

requested   charges   requiring   the   jury  to   find 

for  plaintiff.— Gates  v.  O'Gara   (Ala.)  729. 

Where  it  manifestly  appears  that  the  jury 
were  not  misled  by  an  instruction,  the  verdict 
will  not  be  disturbed,  though  particular  words 
in  the  instruction  are  open  to  criticism. — 
Yazoo  &  M.  Y.  R.  Co.  v.  Williams  (Miss.)  489. 

i  ZZ,  —  Error     walTed     In     kppellate 
,  eovrt. 

'Assignmenits  of  error  not  insisted  on  in 
argument     will     not     be     reviewed. — Greely- 


ertor  Aeta  not  presenteo  on  appeal. — i^nisvme 
&  N.  R.  Co.  T.  Britton  (Ala.)  58o. 

'Assignments  of  error  not  insisted  npon  on 
appeal  are  deemed  waived. — Kansas  City,  M.  & 
B.  B.  Co.  T.  Randolph  (Ala.)  920. 

i  23.  Detenalnatloa  mad  diaposltiom   at 

o»Bse. 
Under  Code  1896,  I  1326,  erroneous  judgment 
for  costs  reversed  and  proper  judgment  render- 
ed.— Rarden  v.  Maddoz  (Ala.)  95. 

Reversal  of  Judgment  as  to  one  of  two  Joint 
defendant  appellants  held  to  carry  with  it  a 
reversal  as  to  the  other. — Massey  r.  Oates 
(Ala.)  142. 

Under  Code  1896, 1 1S26,  a  judgment  in  favor 
of  defendant  in  an  action  for  tort  will  not  be 
reversed  in  order  to  allow  plaintiff  nominal 
damages. — Blackburn  v.  Alabama  Great  South- 
ern R.  Co.  (Ala.)  345. 

Where  a  demurrer  was  properly  sustained  on 
some  of  tiie  grounds  assigned,  the  decree  sus- 
taining the  demurrer  will  be  affirmed,  though 
other  grounds  assigned  were  not  well  taken. — 
Crow  V.  Florence  Ice  &  Coal  Co.  (Ala.)  401. 

Where  the  Supreme  Court  dismisses  an  app<«I 
on  the  ground  that  Oxe  cause  has  become  a 
moot  one,  the  trial  court  must  dfwnfaw  the 
cause  on  the  same  ground. — ^Uontgomery 
County  V.  Montgomery  Traction  Co.  (Ala.)  518. 

*A  clerical  error  in  the  form  of  a  Jadgment 
on  trial  of  right  of  property  levied  on  may  be 
corrected  on  appeal.--J'ohnson  v.  Citizens' 
Bank   (Ala.)   677T 

Where  bills  of  exceptions  are  stricken  from 
the  transcript,  and  there  is  no  question  that 
can  be  considered,  otherwise  than  throagh  a 
bill  of  exceptions,  the  judgment  vriU  be  affirm- 
ed.—Anderson  T.  Winer  (Fla.)  31. 

To  warrant  the  Supreme  Court  in  vacating 
decree  of  a  former  term  as  void  because  of 
matters  dehors  the  record,  the  evidence  should 
show  a  meritorious  case. — Rumeli  ▼.  City  of 
Tampa  (Fla.)  101. 

Where  a  prelimlnsiry  injunction  was  issued 
to  restrain  the  placing  of  plaintitTs  picture 
in  the  Rogues'  Gallery,  and  defendant  appeded, 
the  case  would  be  remanded  to  be  heard  on 
the  merits.— Itzkovitch  v.  Whitaker  (La.)  499. 

Where  idalntiCF  sued  a  church  corporation  after 
the  ezidration  of  its  charter,  and  recovered  jadg- 
ment for  part  of  his  demand,  and  thereafter 
sued  its  successor  on  the  original  cause  of  action 
for  the  full  amount  of  his  claim,  and  the  Su- 
preme Court  held  that  he  had  no  case  against 
the  corporation  on  the  merits,  but  reserved  what- 
ew  rights  he  might  have  under  his  jadgment 
against  the  old  corporation,  plaintiff  ik^td 
estopped  from  opening  the  controversy  npon  the 
merits  between  the  parties,  and  the  reservation 
was  restricted  to  any  right  to  enforce  the  judg- 
ment against  the  old  organisation.— -Chapman 
V.  Old  African  Baptist  Church  (La.)  806. 

Where,  in  a  suit  to  restrain  foreclosure,  tlie 
amount  due  was  not  adjudicated,  a  decree  for 
the  proper  sum  could  not  be  rendered  on  ap- 
peal.—Gray  V.  Bryson  (Miss.)  694. 

APPEARANCE. 

Bond  for  appearance,  see  "Bail,"  1 1. 

Effect  of,  in  summary  proceedings  against  at- 
torney, see  "Attorney  and  Client,"  |  1. 

In  attadiment  proceedings,  see  "Attaehment" 
t  2. 


*  Point  annotatad.   8«a  arllAlnUt 
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Co.  T.  But  Coast  Lumber  Co.,  Id. 

APPLIANCES. 

TJabili^  of  •mployw  for  defects,  see  "Master 
and  Serrant,'^!  & 

APPLICATION. 

Of  assets  of  mrtnership,  see  "Partnership,"  |  2. 

APPOINTMENT. 

Of  election  eommlsslonerB,  see  "Blections,"  t  3. 
Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  i  1. 
Of  guardian,  see  "Guardian  and  Ward,"  |  1. 
Of  fudge,  see  "Judges,"  {  1. 
Of  officers  in  general,  see  "Officers,"  |  1. 
Of  receirer,  see  "BeoeiTers,"  |  2. 

APPROPRIATION. 

Of  water  rights  in  general,  see  "Waters  and 
Water  Courses,"  |  2. 

ARBITRATION  AND  AWARD. 

See  "Beference." 

I    1.    Svbnlsalini. 

*An  award  held  InTalM  where  aobmlsslon  is 
to  three  arbitrators,  and  but  two  make  the 
inrestigatlon. — Harvin  t.  Denton  (Ifiss.)  4E0. 

ARGUMENT. 

On  rehearing,  see  "Appeal  and  Brror,"  I  12. 

ARGUMENTATIVE  INSTRUCTIONS. 

In  criminal  prosecntiotts^  see  "Orimiiial  Law," 
129. 

ARGUMENT  OF  COUNSEL 

See  "Trial,"  t  8. 

In  criminal  prosecutions,  see  "Criminal  Law." 

123. 
Objection  for  purpose  of  reriew,  see  "Criminal 

Law,"  I  85. 
Beview  as  defendant  on  presentation  of  grounds 

of  leTiew  la  record,  see  "Criminal  Law,"  i 

ARREST. 

See  "Ball." 

OiTing  of  note  to  preTent,  see  "Bills  and  Notes," 

Illegal  arrest,  see  "False  Imprisonment" 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "OUminal  Lew," 
f  88. 

ARSON. 

An  Indictment  held  to  set  forth  an  attempt 
to  commit  arson  within  Key.  St  1892,  {  2426. — 
Kinchien  ▼.  State  (Fla.)  467. 

*Wliei*  a  witneas'  testimony  shows  he  was 
prssent  at  a  quarrel  between  one  accused  of 
arson  and  the  occupant  of  the  house  burned,  be 
mar  testify  as  to  such  quarrel,  aeoompanied 


ASSAULT  AND  BATTERY. 

Assault  on  passenger  by  employ^  of  carrier,  see 

"Carriers,'*  H  6.  8. 
Assanlt   with   intent  to  kUl,   see   "Homicide," 

H  3,  6,  7.  U,  13. 
Conviction  of,  under  indictment  chargiug  ^eat- 
er crime,  see  "Indictment  and  Information," 

I  6. 
Creation  of  ofFenses  in  general,  see  "Criminal 

Law,"  i  1. 
Instructions  in  general,   see  "Criminal  Law," 

t  26. 
Liability  of  master  for  assault  by  servant  see 

"Master  and  Servant,"  |  12. 
Beview  of  questions  of  fact,  see  "Appeal  and 

Error,"  i  17. 

I   1.    OItU  llabUltr. 

*In  an  action  for  assanlt  and  battery,  abusive 
language  by  plaintiff  against  defendant  cannot 
be  pleaded  in  justification. — Harden  ▼.  Maddox 
(Ala.)  95. 

The  quantum  of  damages,  in  an  action  by  a 
married  woman  for  an  assault  is  largely  in  the 
discretion  of  the  judge  or  Jury. — Parnooni  y. 
Greco  (La.)  699. 

I   X.    Orlmiaal  raspoBslbllltT. 

*A  person  standing  in  loco  parentis  may 
administer  reasonable  chastisement  to  a  pupil, 
and  to  make  it  criminal  be  must  inflict  an 
immoderate  punishment  malo  animo,  or  must 
inflict  on  him  some  permanent  Injury, — Holmes 
y.  State  (Ala.)  569. 

In  a  prosecution  for  assault  committed  In 
the  chastisement  of  a  pupil,  it  was  competent 
to  show  that  the  pupu  was  confined  to  her 
bed  on  account  of  the  punishment  and  the 
length  of  time  she  was  confined. — Holmea  r. 
State  (Ala.)  569. 

ASSESSMENT. 

Of  damages,  see  "Damages,"  t  S. 
Of  tax,  see  "Taxation,"  |  8. 

ASSETS. 

Bin  for  discovery  of.  see  "Discovery,"  |  1. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  2. 
Of  partnership,  see  "Partnership,"  f  2. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  U  9,  10. 

ASSIGNMENTS. 

Best  and  secondary  evidence  of,  see  "Evidence." 
{  4. 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 

Of  jndKinent  as  affecting  right  to  redeem  from 
execution  sale,  see  "Execution."  {  3. 

Transfer  of  cause  of  action  ground  for  abate- 
ment, see  "Abatement  and  Revival,"  {  1. 

Tnu^fen  of  parHcuIor  speeCes  of  propertUt 
rights,  or  instruments. 

See  "Bills  and  Notes,"  |  1;  "Covenants,"  i  1; 

"Mortgages,"  i  4. 
Bills  of  lading,  see  "Carriers,"  {  1. 
Insurance  polides,  see  "Insurance,"  |  9l 


atetad.    Be*  ayllabms. 


ceeas  xo  pay  Dig  own  aeoi  ntm  au  eqiuuiuw 
assignee  and  a  proper  party. — Jefferson  County 
Say.  Bank  t.  Jeffers  (Ala.)  228. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankrnptcy,"  |  1. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 

By-laws  of  mutual  benefit  associations  as  Im- 
pairing obligation  o{  contracts,  see  "Consti- 
tutional Law,"  g  6. 

Bmbezzlement  by  officer  of  assodfttlon,  see 
"Embezzlement" 

Mutual  benefit  insurance  assodations,  see  "In- 
surance," ii  1,  10. 

ASSUMPSIT.  ACTION  OF. 

Documentary  evidence,  see  "Bvidence,"  i  8. 
To  enforce  landlord's  lien,  see  "Landlord  and 

Tenant,"  {  4. 
To  enforce  liability  of  bank,  see  "Banks  and 

and  Banking,"  {  1. 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Serrant," 
ii  6,  8,  10. 

ASYLUMS. 

Laws  1906,  c.  6384,  relating  to  the  Institute 
for  the  Blind,  Deaf,  and  Dumb,  and  for  the 
education  and  industrial  training  of  the  blind, 
deaf,  and  dumb,  is  not  in  violation  of  Const 
art  13,  §  1.  providing  that  such  institution 
shall  be  fostered  by  the  state,  or  article  4,  sec- 
tion 17,  providing  that  the  governor  and  ad- 
ministrative officers  shall  constitute  a  board 
of  commissioners  of  state  institutions,  in  that 
it  gives  certain  powers  to  the  board  of  control 
in  relation  thereto. — State  v.  Bryan  (Fla.)  929. 

ATTACHMENT. 

See  "Execution";  "Garnishment";  "Sequestra- 
tion." 

Against  national  banks,  see  "Banks  and  Bank- 
ing." {  2. 

Kffect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,'   i  1. 

Exemptions,  see  "Exemptions." 

Harmless  error  in  action  for  wrongftU  attach- 
ment, see  "Appeal  and  Error,"  {  21. 

I   1.    Nature  and  g:roiinds. 

•The  temporary  absence  of  a  debtor  from  the 
state  does  not  of  itself  authorize  the  creditor 
to  resort  to  an  attachment  to  collect  his  debt 
although  the  debtor  does  not  inform  his  cred- 
itors of  his  absence. — W.  F.  Vandiver  &  Co. 
V.  Waller  (Ala.)  136. 

i   S.    Proceedings  to  support  or  enforee. 

Where  defendant  appears  in  attachment, 
further  recital  in  the  judgment  as  to  the 
court's  jurisdiction  is  unnecessary. — Pacific 
Selling  (3o.  v.  Collins  (Ala.)  679. 

I  3.    Qnashlnci  ▼aeatlnK,  dissolution,  or 
abandonment. 

In  the  absence  of  statutory  provision  therefor 
ieU  that  damaces  may  not  be  allowed  bi  attach- 


*A  judgment  against  defendant  in  attachment 
held  not  invalid  because  of  inclusioo  of  snredes 
on  his  r^evin  bond  contrary  to  Code  1886, 
(  666.— Stephens  v.  Davis  (Ala.)  831. 

I  S.     Wronfcfnl  attaelunent. 

*An  attachment  sued  out  without  statatory 
grounds  on  which  to  predicate  the  same  is 
wrongful,  and  entitles  the  attachment  defend- 
ant to  recover  actual  damages. — W.  F.  Van- 
diver  &  Co.  V.  Waller  (Ala.)  13& 

An  attachment  plaintiff  is  liable  to  the  at- 
tachment defendant  for  wrongfully  sning  out 
an  attachment,  where  the  latter  was  not  about 
to  fraudulently  dispose  of  his  property  and 
there  was  no  other  cause  for  the  attachment 
— W.  P.  Vandiver  &  Co.  v.  Waller  (Ala.)  136. 

•Injury  resulting  to  the  credit  and  buaneas 
of  a  defendant  in  an  attachment  which  has 
been  wrongfully  or  vexatiously  sued  out  may 
be  recovered  as  special  damages  in  a  suit  on 
the  attachment  bond. — W.  F.  Vandiver  &  Co. 
V.  Waller  (Ala.)  136. 

One  whose  perishable  goods  have  been  -wrong- 
fully attached  may  recover  damages  resulting 
to  such  goods  by  locking  them  up  in  a  store- 
house during  warm  weather  and  failing  to  give 
them  proper  attention. — ^W.  F.  Vandiver  &  Co. 
V.  Waller  (Ala.)  136. 

•Defendant,  against  whom  an  attachment  is 
wrongfully  or  maliciously  sued  out,  may  recov- 
er counsel  fees  necessarily  incurrpd. — W.  F. 
Vandiver  &  Ck>.  v.  Waller  (Ala.)  136. 

•Where  attachment  is  sued  out  wrongfull.v 
and  without  probable  cause,  punitive  as  well 
as  actual  damages  may  be  recovered. — ^W.  F. 
Vandiver  &  (3o.  v.  Waller  (Ala.)  136. 

In  an  action  for  the  wrongful  suing  out  of 
an  attachment,  charge  on  damages  held  sub- 
stantially correct. — W.  F.  Vandivw:  &  Go.  t. 
Waller  (Ala.)  136. 

In  an  action  for  wrongfully  sning  out  an 
attachment,  certain  instructions  held  not  to 
evade  the  province  of  the  jury. — W.  F.  Van- 
diver &  Co.  V.  Waller  (Ala.)  136. 

In  an  action  for  wrongfully  suing  out  an 
attachment,  certain  charge  on  malice  held  not 
to  preclude  the  jury  from  considering  certain 
letters.— W.  F,  Vandiver  &  Co.  t.  Waller 
(Ala.)  136. 

ATTEMPT. 

To  commit  crime,  see  "Indictment  and  Informa- 
tion," H  2.  8. 

ATTENDANCE 

Of  Juror,  see  "Jury,"  i  3. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  |  3. 
Argument  and  conduct  of  counsel  at  trial  in 

criminal   prosecutions,  see   "Criminal  Law." 

§  23. 
Attorney's  fees  in  actions  on  insurance  polides, 

see  "Insurance,"  i  9. 
Attorney's    fees   on   wrongful   attachment,    see 

"Attachment,"  {  6. 
Expert  testimony  as  to  value  of  legal  services, 

see  "Evidence,''  g  10. 
Instructions  in  general  in  action  tor  attorney's 

services,  see  "Trial,"  |  7. 
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Ueinbarsement  of  fees  of  attorney  of  tax  col- 
lector, BM  "Taxation,"  (  T. 

Belevancy  of  evidence  in  action  for  compensa- 
tion of  attoruer,  see  "Evidence,"  (  3. 

Review  of  mlBconduct  of  counsel  aa  dependent 
on  record  see  "Criminal  Law,"  {  87. 

Verification  of  bill  in  equity  by  attorney,  see 
"Bqulty,"  I  3. 

-f    1.    IHitlei  amd  UaltUlttos  it  •ttamey 
to  ellent. 

A.  notice  for  summary  judgment,  anthorized 
by  Code  1896,  c.  106,  held  to  give  the  court 
Jnrisdiction  of  the  proceedinga. — McDonald  v. 
State  (Ala.)  257. 

A  demand  in  proceedings  against  a  default- 
ing attorney  for  a  summary  judgment  under 
-Code  1896,  {S  3810,  3811,  held  proper,  when 
made  for  the  whole  amount  collected  by  the 
attorney.— McDonald   v.   State   (Ala.)   257. 

An  attorney  in  proceedings  against  him  for 
summary  judgment  under  Code  1896,  H  3810, 
S811,  held  not  entitled  to  set  up  a  set-off. — 
McDonald  v.   SUte  (Ala.)  257. 

In  proceedings  for  summary  judgment  against 
«  defaulting  attorney,  proof  that  the  attorney 
resided  within  the  territorial  jurisdiction  of 
the  cout  held  unnecessary,  because  of  the  at- 
torney's appearance  and  pleadings. — ^McDonald 
T.  State  (Ala.)  257. 

The  error  in  admitting  certain  evidence  in 
proceedings  for  summary  judgment  against  a 
defaulting  attorney  held  harmless,  in  view 
of  the  admission  of  proper  evidence. — McDon- 
ald V.  State  (Ala.)  257. 

In  proceedings  for  summary  judgment  against 
a  defaulting  attorney,  a  demand  on  Mm  lield 
made  after  the  expiration  of  a  reasonable  time 
after  the  collection  by  him  of  the  fund  claimed. 
— ^McDonald  v.  State  (Ala.)  257. 

*A  movant  under  Code  1896,  {  3810,  for  a 
summary  judgment  against  an  attorney  failing 
to  turn  over  money  collected  by  bim,  held  re- 

Suired  to  prove  a    demand  ana  refusal. — ^Mc- 
larley  v.  White  (Ala.)  978. 

I  S.    Compeasatloa   aad    Ilea   of   attor- 
ne7. 

In  an  action  for  attorney's  services,  It  was 
error  for  the  court  to  refuse  to  charge  that,  if 
an  agreement  was  made  for  all  the  services,  the 
Jury  could  not  charge  defendant  with  a  greater 
amount  than  that  agreed  on. — Fuller  t.  Stevena 
(AU.)  623. 

In  an  action  to  recover  from  attorneys  an 
amount  retained  by  them  as  a  fee,  evidence  as  to 
the  reasonableness  of  the  fee  retained  held  to 
warrant  an  afflrmative  charge  for  defendants. — 
Oennan  v.  Browne  &  Leeper  (Ala.)  742. 

ATTORNEY  GENERAL. 

As  proper  party  to  Institute  quo  warranto  pro- 
ceedings, see  "Quo  Warranto,"  i  2. 

AUCTIONS  AND  AUCTIONEERS. 

Expert  testimony  as  to  value  of  auctioneer's 
services,  see  "Evidence,"  $  10. 

A  finding  that  the  reasonable  value  of  an 
auctioneer's  services  was  1^  per  cent,  of  the 
groat  amount  of  the  sales  held  Improperly  modi- 
Bed   by   the   chancellor,   ao   as   to   raise   the 

*Vaiat 


rv^i^i  ■  ■ 


Of  claims  against  county,  see  ''Oonnties,"  |  4. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  1 1. 

AVOIDANCE. 

Pleading  matter  in  avoidance,  see  "Pleading," 
i  3. 

AWARD. 

See  "Arbitration  and  Award,"  {  1. 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  {  9. 

BAIL. 

I    1.    Xa  orlmtaal  pvosecatloaa. 

Entry  of  final  judgment  against  sureties  on 
a  forfeited  appearance  bond  Xeld  erroneous,  un- 
der Code  1892,  S{  1396,  3417,  because  of  failure 
to  serve  the  scire  facias  in  time. — ^Robertson 
V.  State  (MUs.)  478. 

Under  Ser.  Code  1892,  {  66,  the  refusal  of  bail 
pending  appeal  from  a  conviction  of  grand  lar- 
ceny held  not  an  abuse  of  discretion. — Winegar- 
den  V.  State  (Miss.)  1013. 

The  condition  of  a  physician's  family  and 
patients  held  not  entitled  to  consideration  on 
an  application  for  bail  pending  aroeal  from  his 
conviction  for  grand  larceny.— Winegarden  v. 
State  (Miss.)  1013. 

BAILMENT. 

See  "Carriers,"  gf  1-3;  "Warehousemen." 
Authority  of  agent  to  enlarge  contract  of,  see 

"Principal  and  Agent,"  {  1. 
Elmbesslement  or  larceny  by  bailee,  see  "Em- 

beztlement." 
Holding  barge  as  bailment,  see  "Shipping,"  i  1. 

A  transfer  of  possession  of  personal  property 
held  a  loan  within  Code  1896,  (  1013.— Matthis 
V.  Thurman   (Ala.)  360. 

Under  Code  1896,  {  1018,  creditors  of  a 
borrower  of  personalty  who  became  such  be- 
fore the  loan,  on  the  expiration  of  three  years 
from  the  commencement  thereof,  can  claim 
no  rights  in  the  property. — Matthis  v,  Thui^ 
man  (Ala.)  360. 

Under  Code  1896,  (  1018.  providing  that 
properly  loaned  and  remaining  in  the  possession 
of  the  borrower  more  than  three  years  shall 
vest  in  the  borrower  as  to  creditors  after  three 
years  from  the  commencement  of  the  loan,  the 
burden  is  on  a  creditor  to  prove  that  he  be- 
came such  more  than  three  years  after  the 
loan.— Matthis  v.  Thnrman  (Ala.)  360. 

BALLOTS. 


See  "Elections,"  <  2. 


BANKRUPTCY. 


I  1. 


AaslcBBient.     adatlaistratlaa.    aad 
dlstribatlan  of  baakrapt's  estate. 

'Proceedings  in  bankruptcy  do  not  affect  the 
lien  of  attachmenta  or  garniahmenta  acquired 


Bank  as  eqaitabl*  assignee,  see  "ABsignments," 

Set-off  of  deposits  in  action  against  bank  de- 
positor, see  "Set-Off  and  Counterclaim,"  {  1. 

{    1.    Functions  and  dealings. 

It  is  prima  facie  negligence  in  a  bank,  re- 
ceiving a  check  for  collection,  to  send  it  to 
the  drawee  bank  for  payment. — Jefferson 
Coanty  SaT.  Bank  t.  Hendrlx  (Ala.)  295. 

A  complaint  in  an  action  against  a  bank 
negligently  failing  to  collect  a  check  for  collec- 
tion held  insufiBcient. — Jefferson  Coanty  SaT. 
Bank  t.  Hendrix  (Ala.)  295. 

*The  amonnt  of  the  recovery  in  an  action 
against  a  bank  for  its  negligent  failure  to  col- 
lect a  check  received  for  collection  is  not  nec- 
essarily the  amount  of  the  check.— Jefferson 
County  Sav.  Bank  v.  Hendrix  (Ala.)  295. 

The  liability  of  a  hank  negligently  failing 
to  collect  a  check  received  for  collection  held 
enforceable  in  assumpsit  or  in  case. — Jefferson 
County  Sav.  Bank  v.  Hendrix  (Ala.)  295. 

*A  bank,  failing  through  its  fault  to  collect 
a  check  received  for  collection,  Tteld  liable  for 
the  resulting  damages.^-Jefferson  County  Sav, 
Bank  v.   Hendrix   (Ala.)   285. 

It  la  the  duty  of  a  collecting  bank  to  give 
the  depositor  notice  of  the  dishonor  of  a  check 
deposited  frith  it  for  collection. — J^eraon 
County  Sav.  Bank  t.  Hendrix  (Ala.)  295^ 

Custom  authorizing  bank  to  which  check  Is 
sent  for  collection  to  send  it  to  the  drawee  bank 
for  collection  held  unreasonable  and  void. — ^Far- 
ley Nat  Bank  v.  Pollock  &  Bemheimer  (Ala.) 
612. 

(   X.    National  iMUiks. 

*Under  Rev.  St  17.  S.  (  5242  [U.  S.  Oomp. 
St  1901,  p.  3617],  a  state  court  held  without 
jurisdiction  of  an  action  by  attachment  against 
a  national  bank  before  &ial  judgment — Mer- 
chants' Laclede  Nat  Bank  v.  ^oy  Grocery  Go. 
(Ala.)  476. 

BASTARDS. 

Legitimacy  of  issue  of  slaves,  see  "Slaves." 
Parties  entitled  to  allege  error  'on  appeal,  aee 
"Appeal  and  Error,"  f  14. 

{    1.    Proeeedlnca  nnder  bastardy  laws. 

*A  dismissal  of  a  bastardy  suit  without  preju- 
dice is  not  a  bar  to  the  institution  of  another 
suit. — Johnson  v.  Walker  (Miss.)  4Si. 

•Under  Code  1892,  |  249.  Justice  of  the  peace 
of  certain  district  held  authorized  to  issue  war- 
rant and  try  bastardy  case,  notwithstanding 
provisions  of  Code  1£^2,  {  2393. — Johnaon  v. 
Walker  (Miss.)  40. 

•Under  Code  1892,  ^  934,  a  bastardy  affida- 
vit, if  required  by  section  249,  may  be  issued 
by  a  justice  other  than  the  one  who  issues  the 
warrant  and  tries  the  case. — Johnson  v.  Walker 
(Miss.)  49. 

*In  bastardy  proceedings,  declarations  of  the 
mother,  made  during  travail,  as  to  paternity  of 
child,  held  admissible,  notwithstanding  Code 
1892,  8  257.  and  the  survival  of  the  mother. — 
Johnson  v.  Walker  (Miss.)  49. 

Issue  as  to  the  paternity  of  child  in  bas- 
tardy proceedings  held  sufBciently  made  up  to 
satisfy  Code  1882,  {  252. — Johnson  v.  Walker 
(Miss.)  48. 


ence  of  child  in  courtroom  held  not  reversible 
error. — Johnson  v.  Walker  (Miss.)  49. 

In  bastardy  proceedings,  certain  testiinoiiy  as 
to  plaintiff's  statementa  as  to  the  paternity  of 
the  child  htid  not  prejudicial,  in  view  of  other 
evidence  and  instructions. — Johnson  t.  Walker 
(Miss.)  49. 

In  bastardy  proceedings,  exclusion  of  testi- 
mony of  plaintiff's  denial  of  criminal  conxer- 
sation  with  men  hM  not  prejudicial. — JoboaoB 
V.  Walker  (Miss.)  48. 

In  bastardy  proceedings,  exclusion  of  testi- 
mony that  an  engagement  between  defendant 
and  plaintiff  liad  not  been  renewed  held  not 
prejudicial  error. — ^Johnson  v.  Walker  (Miss.) 

•Under  Code  1892,  gi  86,  250,  judgment  for 
costs  of  appeal  to  circuit  court  in  bastardy  pro- 
ceedings held  properly  rendered  against  awellant 
and  her  sureties  jointly. — Norton  t.  Wicker 
(Miss.)  808. 

BATTERY. 

See  "Assault  and  BattexT." 

BENEFICIAL  ASSOCIATIONS. 

Building   or   loan    associations,    see    "Bnilding 

and  Loan  Associationa." 
Mutual     benefit     insurance     associationa,     see 

"Insniance,"  8{  1,  10. 


BEQUESTS. 


See  "WiUs." 


BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  8  4. 

In  criminal  prosecutions,  see  "Grimlnal  Law." 


See   "Gaming." 


BETTING. 


BIAS. 


Of  judge,  see  "Judges,"  {  4. 

Of  juror,  see  "Jury."  {  4. 

Of  witness,  see  "Witnesses,"  (i  1,  9. 

BILL  OF  DISCOVERY. 

See  "Discovery,"  |  L 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  LADING. 

See  "Oarriers."  »  1-8. 

BILL  OF  PARTICULARS. 


"Ap- 


Eflect  of   obtaining   on   appearance,   see 

pearance." 
In  criminal  prosecutions,  see  "Indictment  and 

Information,"  8  2. 

BILL  OF  SALE. 

See  "Sales,"   {  4. 
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Conciusioos  in  pleading  as  to  tmst  iu  notes, 

see  "Pleading,'''  {  1. 
Sitna  for  purpose  of  taxation,  see  "Taxation," 

<  2. 
Sureties  on  notes,  see  "Prindpal  and  Surety," 

Surrender  of  notes  given  for  corporate  stock, 
see  "Corporations."  |  6. 

Surrender  of  tenant  s  note  as  discliarge  of  land- 
lord's lien,  see  "Landlord  and  Tenant,"  {  4. 

To  building  and  loan  associations,  see  "Build- 
ing and  Loan  Associations." 

^Transfer  of,  by  insane  person,  see  "Insane 
Persons,"  {  2. 

f    X.    Blskta  and  UabllltlM  oa  Imdorse- 
atent  or  traasfer. 

Hie  existence  of  a  contract  to  hold  notes 
in  trust  luHd  not  to  charge  one  taking  an  as- 
signment of  them  with  notice. — ^Bank  of  Lu- 
verne  t.  Birmingham  Fertiliser  Oo.  (Ala.)  126. 

i  S.     Aetloas. 

Bridence  that  the  payee  of  a  note  was  in- 
sane at  the  time  he  transferred  the  same  to 
plaintiff  is  competent  nnder  a  sworn  plea  that 
plaintiS  was  a  party  really  interested  in  the 
note  sued  on. — ^Walker  v.  Winn  (Ala.)  12. 

The  payor  of  a  note  cannot  defend  a  suit  by 
the  transferee  on  the  ground  of  inadequacy  ol 
consideration,  etc^  in  the  contract  of  trans- 
fer.—Walker  T.  Winn  (Ala.)  12. 

A  complaint  declaring  on  a  written  order 
Jteld  fatally  variant  from  the  order  offered  in 
evidence. — Leatherbury  v.  Spotswood,  Turner  & 
Co.  (Ala.)  588. 

Where  issue  was  taken  on  a  replication  alleg- 
ing that  the  bond  sued  on  was  given  in  settle- 
ment of  certain  controversies,  plaintiff,  on  proof 
of  such  allegation  beyond  dispute,  held  entitled 
to  judgment  thereon. — Union  Fertilizer  Oo.  v. 
Johnson  (Ala.)  684. 

*  Where  a  note  after  liavlng  been  endorsed  gets 
back  into  the  possession  of  the  payee  or  the  in- 
dorsee, he  has  prima  facie  legal  title  upon 
whidi  suit  may  be  predicated. — Hughes  v. 
Black  (Ala.)  964. 

Under  circuit  court  rule  29  ((3ode  1886,  p. 
1200),  filing  of  verified  plea  denying  plaintifrs 
right  to  maintain  action  does  not  change  any 
rule  of  evidence,  or  Impose  on  plaintiff  a  greater 
or  less  burden  of  proof. — Hughes  v.  Black  (Ala.) 
984. 

Where  a  tdll  alleged  that  defendant  got  a  note 
in  question  as  a  gift  from  his  father,  but  the 
proof  showed  that  the  note  was  surrendered  by 
the  father  in  consideration  of  a  new  contract 
entered  into  between  them,  the  variance  was 
fatal.— Sellers  v.  Sellers  (Ala.)  990. 

In  a  suit  on  a  note  signed  by  a  landlord  In 
order  to  prevent  her  tenant's  arrest,  whether 
she  was  induced  to  sign  the  same  by  duress  held 
for  the  Jury.— Russell  v.  Johnson  (Miss.)  782. 

BLOODHOUNDS. 

Relevancy  of  evidence  of  trailing  by  bloodhounds, 
see  "Oriminal  Law,"    (  8. 


BOARD. 

State  boards,  see  "States,"  i  1. 

•Velat 


Of  goods,  see  "Sales,'^  {  6. 

Of  warehouse  receipts,  see  "Watehooaemen." 

BONDS. 

As  sealed  instruments  withJn  statute  of  limita- 
tions, see  "Limitation  of  Actions,"  {  1. 

Bond  for  conveyance  of  insured  property  as 
affecting  validity  of  insurance,  see  "Insur- 
auce,"  I  6. 

Bonds  to  prevent  or  discharge  mechanic's  lien, 
see  "Mechanics'  Liens,"  {  2. 

Corporate  bonds,  see  "Corporations,"  (  6. 

Exemption  of  United  States  bonds  from  taxa- 
tion,  see   "Taxation."   i  7. 

Mandamus  to  compel  issuance  and  sale  of 
bonds,  see  "Mandamus,"  {  2. 

Municipal  bonds,  see  "Municipal  Corporations," 
I  8. 

State  bonds,  see  "States,"  (  2. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Bonds  for  performance  of  duMea  of  trust  or 

office. 
See  "Executors  and  Administrators,"  (  1. 

Bonds  in  legal  proceecUnga. 


See  "Appeal  and  Error," 
ment,''^§5  4,  5;  "Bail 


SS  6,  16:  "Attach- 
Costs,"  {  i 
On  appeal  in  forcible  entry  and  detainer,  see 

see  "Forcible  Entry  and  Detainer,"  $  1. 
Prosecution   for   offenses   against  liquor  laws, 
see  "Intoxicating  liquors,"  t  8. 

I  1.    Aetloaa. 

*Where  plaintiff  in  an  action  against  a  city 
alleged  a  cause  ot  action  on  a  bond.  It  could  not 
recover  on  proof  of  an  unsealed  instrument — 
Gutta  Peicba  &  Rubber  Mfg.  Co.  T.  City  of 
Attalla  (Ala.)  719. 

BOUNDARIES. 

See  "Municipal  Corporations,"  |  1. 
Ejectment  involving  disputed  boundary  line,  see 
"Ejectment,"  {  4. 

S    1.    ETldeace,    ascertaliiaient,    aAd   as* 
tablislimeBt, 

In  ejectment  to  determine  a  disputed  bound- 
ary line,  evidence  of  the  location  of  a  division 
fence  held  admissible. — Ross  v.  Boy  (Ala.)  583. 

BREACH. 

Of  condition,  see  "Insurance,"  {{  5,  6. 

Of  contract,  see  "Contracts,"  i  4;  "Sales,"  |  4. 

Of  covenant,  see  "Covenants,"  {  2. 

Of  warranty,  see  "Sales,"  i  7. 

BREACH  OF  THE  PEACE. 

Bond  for  good  behavior  on  conviction  of  of- 
fense against  liquor  laws,  eee  "Intoxicating 
Liquors,"  i  6. 

BRIDGES. 

Death  of  or  injury  to  servant  caused  by,  see 

"Master  and  Servant,"  I  9. 
Flowage  caused  by,   see  "Waters  and  Watei 

Courses,"  {  8. 


BRIEFS. 

On  appeal  or  writ  of  error,  see 
Error,"  i  10. 

itated.   8«a  arlMtaa. 


'Appeal  and 


pieaamgg  cnangmg  cue  proceeoing  n>  an  orai- 
nary  action. — Teutonia  Loan  &  Building  Co.  t. 
Cronan  (La.)  551. 

Plaintifl,  having  repaid  an  original  ararlooB 
loan  in  full,  held  entitled  to  a  cancellation  of 
the  notes  and  security  even  agaiust  an  innocent 
holder  for  value. — Armor  t.  Bank  of  Loudon 
(Miss.)  17. 

New  notes,  executed  by  a  borrowing  member 
of  a  building  association  for  an  old  debt  tainted 
with  usury,  held  a  merger  of  the  old  debt,  un- 
enforceable for  more  than  the  unpaid  principal 
of  the  original  loan. — Armor  t.  Bank  of  Lon- 
don (Miss.)  17. 

In  an  action  b^  a  borrowing  member  of  a 
building  association  to  cancel  certain  securi- 
ties on  the  ground  that  the  loan  was  usurious, 
facts  held  to  establish  such  allegation. — ^Ar- 
mor T.  Bank  of  Loudon  (Miaa.)  17. 

BUILDING  CONTRACTS. 

See  "Contracts,"  St  4,  6. 

Demurrer  to  pleading  in  action  on,  see  "Plead- 
ing," 8  4. 

Harmless  error  in  action  for  breach,  Me  "Ap- 
peal and  Error,"  i  20. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Homicide^"  |  6. 

BURGLARY. 

Trial  In  general,  see  "Criminal  Iaw,"  I  19. 

I   1.    ProaaovtlMi   aad   pnnlskment. 

An  indictment  for  burglary  of  a  chicken  house 
need  not  allege  that  the  house  was  specially 
made  to  keep  sadi  goods,  merchandise,  or  other 
▼alnable  things. — ^Lucas  ▼.  State  (Ala.)  821. 

BUfilAL  INSURANCE. 

Operation  of  insurance  laws  on  companies 
transacting  the  business  of,  see  "Insurance," 
«1. 

BUSINESS. 

Restraining  interference  with,  see  "Injunction," 
i  8. 

BY-LAWS. 

Of  mutual  benefit  Insurance  societyi  see  "In- 
sorance,"  |  10. 

CALENDARS. 

Computation  of  time,  see  "Time«" 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  Instm- 

ments." 
Cancellation  of  certificates  of  corporate  stock. 

see  "Corporations,"  (  4. 
Cancellation  of  securities  given  to  building  and 

loan  associations,  see  "Building  and  Loan  Aa- 

sociations." 
Rescission  of  contracts,  see  "Sales,"  {  3. 
Right    to    relief    under    general    prayer,    see 

'^uity,"  17. 
Betting    aside     fraudulent    conveyances,     see 

"Fraudulent  Conveyances,"  i  3. 


aeea  ana  ine  recora  tnrareoi  nave  oeen  iraua- 
ulently  altered.— Wilson  v.  Miller  (Ala.)  178. 


See  "Shipping." 


CARGO. 


CARNAL  KNOWLEDGL 


See  "Rape." 


CARRIERS. 


Action  by  personal  representative  for  wrong- 
ful death  of  passenger,  see  "Executors  ami 
Administrators,"  |  6. 

Assessment  of  damages  for  injuries  to  passen- 
ger, see  "Damages,^'  I  5. 

Best  and  secondary  evidence  as  to  delivery  of 
freight,  see  "Evidence,"  <  4. 

Death  of  passenger  in  general,  see  "Death," 
8  1. 

Directing  verdict  in  action  for  injuries  to  pas- 
senger, see  "Trial,"  8  4. 

Harmless  error  in  action  for  injuries  to  passen- 
ger, see  "Appeal  and  Error,"  8  21. 

Instructions  In  general  in  action  for  death  of 
passenger,  see  "Trial,"  88  5,  7. 

Instructions  in  general  in  action  for  ejection  of 
passenger,  see  "Trial,"  8  7. 

Instructions  in  general  in  action  for  loss  of 
goods  by  carrier,  see  "Trial,"  8  5. 

Res  gestse  in  action  for  death  of  passenger,  see 
"Evidence."  |  3. 

8    !•    Carrlace  of  goods. 

On  the  issue  of  the  charges  which  may  be 
reasonably  made  by  a  railroad  for  storing 
freight  in  its  depot,  evidence  as  to  reasonable 
warehouse  charges  held  competent. — Central  of 
Georgia  Ry.  Co.  v.  Turner  (Ala.)  30. 

A  hnaband  to  whom  household  goods  were 
consigned  held  entitled  to  sue  for  injuries  thei'^ 
to,  though  he  was  not  the  absolute  owner  of  all 
the  property. — Walter  v.  Alabama  Great  South- 
em  R.  Co.  (Ala.)  87. 

*A  carrier  of  goods  under  •  limited  liability 
contract  held  bound  to  show  that  the  cansie  of 
the  loss  of  the  goods  was  within  the  limitation 
and  occurred  without  negligence  on  its  part. — 
Southern  Ry.  Co.  v.  Levy  (Ala.)  95. 

*In  an  action  against  a  carrier  for  loss  of 
goods,  a  prima  facie  case  held  established  by 
proof  that  the  carrier  received  the  goods  and 
tailed  to  deliver  them  safely. — Southern  Ry.  Ca 
V.  Levy  (Ala.)  95. 

*At  common  law  a  carrier  held  liable  for  the 
safety  of  goods,  except  for  injuries  from  act 
of  God.  public  enemy,  or  fault  of  the  complain- 
ing party. — Southern  Ry.  Co.  v.  Levy  (Ala.)  9.5. 

'Assignments  of  bills  of  lading  are  not  gov- 
erned by  the  commercial  law,  but  the  trans- 
feree simply  acquires  the  transferror's  title 
to  the  goods  described  thereby .^-J.  C.  Haas  & 
Co.  V.  Citizens'  Bank  (Ala.)   129. 

Assignee  of  bill  of  lading  held  the  owner  of 
the  goods  and  liable  to  the  buyer  for  any  short- 
age.— J.  C.  Haas  &  Co.  v.  Citizens'  Bank 
(Ala.)  129. 

'Acceptance  b^  a  shipper  of  bill  of  lading 
containing  a  limitation  of  the  carrier's  liability 
held  binding  on  the  shipper  when  the  limitation 
is  not  illegal,  though  the  shipper  was  not  aware 
of  it — Atlantic  Coast  Lin*  R.  Co.  T.  Dexter 
(Fla.)  634. 
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-version  in  reHhlpping  the  goods  to  tlie  seller 
on  the  latter's  oraer. — Stafsky  y.  Southern  Ry. 
Go.  (Ala.)  132. 

Consignee  of  goods  held  estopped  by  bis  de- 
nial of  ownership  to  sue  carrier  for  conyersion. 
— SUfsky  T.  Southern  Ry.  Co.  (Ala.)  132. 

'Where  possession  of  certain  freight  for  trans- 
portation was  legitimately  obtained  by  defend- 
ant railroad,  there  must  have  been  a  demand  for 
nnd  a  refutud  to  deliver  the  same  in  order  to 
show  ccmversion,  unless  there  was  proof  of  a 
tortious  dealing  with  the  property  oy  defend- 
ant otherwise. — Louisville  &  N.  R.  (3o.  t.  Brit- 
ton  (Ala.)  586. 

In  an  action  aninst  a  railroad  for  the  conver- 
sion of  plaintlFs  goods,  a  sales  bill  for  the 
aroods  held  admissible  in  evidence. — ^Louisville  & 
N.  R.  O.  V.  Britton  (Ala.)  585. 

In  an  action  against  a  railroad  for  the  conver- 
sion of  a  case  of  slippers,  a  sales  bill,  reciting 
purchase  by  plaintiff  of  the  goods  from  a  shoe 
company  in  connection  with  evidence  that  it 
was  paid,  showed  title  in  plaintiff  and  his  right 
to  immediate  possession  of  the  goods,  in  the 
absence  of  contrary  evidence. — Lonisville  ft  N. 
B.  Go.  V.  Britton  (Ala.)  586. 

In  an  action  aeainst  a  railroad  for  the  conver- 
sion of  plaintiirs  goods,  a  refusiLl  on  demand 
to  deliver  the  goods  without  the  bill  of  lading 
therefor  was  a  qualified  one,  the  reasonable- 
ness whereof  was  a  question  for  the  jnry. — 
I^uisville  &  N.  R.  Co.  v.  Britton  (Ala.)  586. 

The  unqualified  refusal  of  a  consignee  to 
receive  goods  tendered  it  by  the  carrier  is  a 
waiver  of  the  right  to  insist  on  a  delivery  at 
the  usual  place  of  delivery. — Central  of  Georgia 
Ry.  Co.  V.  MontmoUen  (Ala.)  820. 

In  an  action  against  a  carrier  for  failure  to 
deliver  goods,  judgment  including  the  value  of 
the  goods,  held  erroneous. — Central  of  Georgia 
Ry.  Co.  V.  MontmoUen  (Ala.)  820. 

In  an  action  against  a  carrier  for  failure  to 
deliver  goods,  the  consignee  held  required  to 
prove  damages  from  damaged  condition  of  goods 
and  from  delay  in  making  an  attempted  de- 
livery.—Central  of  Georgia  Ry.  Co.  v.»  Mont- 
moUen (Ala.)  820. 

A  carrier  when  sued  for  failure  to  deliver 
goods  may  prove  without  a  special  plea  an  at- 
tempted delivery. — Central  of  Georgia  By.  Co. 
V.   MontmoUen  (Ala.)  820. 

I  3.    ^■—  CoBneotinc  oanlera. 

In  an  action  against  a  connecting  carrier  for 
injuries  to  goods,  a  requested  instruction  held 
properly  refused  as  pretermitting  any  inquiry  as 
to  whether  the  injury  occurred  on  defendant's 
line. — Walter  v.  Alabama  Great  Southern  R. 
Co.  (Ala.)  87. 

Where,  in  a  suit  against  a  connecting  car- 
rier, it  pleaded  contributory  negligence  and  that 
the  goods  were  not  injured  while  in  its  posses- 
sion, it  was  bound  to  sustain  both  allegations. — 
Walter  v.  Alabama  Great  Southern  R.  Ck>. 
(Ala.)  87. 

In  an  action  against  a  connecting  carrier, 
proof  that  the  goods  were  delivered  by  defend- 
ant in  a  damaged  condition  held  to  establish  a 
prima  facie  case  of  liability. — Walter  t.  Ala- 
bama Great  Southern  R.  Co.  (Ala.)  87. 

In  an  action  against  a  common  carrier  for 
injury  to  goods,  a  complaint  held  substantially 
in  the  form  prescribed  by  Code  ISiXi.  p.  fHOi. 


contriDutory  negligence  neia  repugnant  to  the 
admission  of  negligence  contained  in  the  plea 
of  contributory  negligence. — Walter  v.  Alabama 
Great  Southern  R.  Co.  (Ala.)  87. 

In  an  action  against  a  connecting  carrier  for 
injuries  to  goods,  contributory  negligence  of  the 
shipper  in  loading  the  goods  held  no  defense. — 
Walter  v.  Alabama  dreat  Southern  R.  CSo. 
(Ala.)  87. 

A  delivering  connecting  carrier  under  a  limit- 
ed liability  bul  of  lading  held  liable  for  injuries 
to  the  property  occurring  on  its  own  line,  or 
while  in  its  possession.  —  Walter  v.  Alabama 
Great  Southern  R.  C^o.  (Ala,)  87. 

'Where  a  carrier  gives  a  bill  of  lading  for 
goods  beyond  its  own  line,  without  limiting  its 
liability,  it  is  liable  for  the  safe  delivery  of 
the  goods  at  their  ultimate  destination. — South- 
ern Ry.  Co.  V.  Levy  (Ala^)  95. 

A  carrier  held  to  assume  common-law  liability 
for  the  delivery  of  goods  beyond  its  own  line, 
unless  a  limited  liability  bill  of  lading  is  de- 
livered to  the  shipper  on  receipt  of  the  goods. — 
Southern  Ry.  Co.  v.  Levy  (Ala.)  95. 

In  an  action  against  a  delivering  carrier  for 
damages  to  goods,  a  plea  aUeging  nonliability 
under  bill  of  lading  held  not  demurrable  for 
failure  to  specifically  allege  that  the  bill  of 
lading  was  delivered  to  tne  shipper  contem- 
poraneously with  the  receipt  of  the  goods. — 
Sonthem  Ry.  Co.  v.  Levy  (Ala.)  95. 

Bvidence  held  to  authorize  a  finding  of  a 
partnership  arrangement  between  connecting 
carriers,  making  them  liable  as  partners  for 
delay  in  delivery  of  freight. — Illinois  Cent. 
R.  Co.  v.  Jones  (Miss.)  493. 

I  4.     Oarxiaga  of  Uts  stoek. 

A  carrier's  delivery  of  hogs  to  a  stockyard 
company,  instead  of  the  consignees,  hfld  unlaw- 
ful, and  to  constitute  a  conversion. — Southern 
Ry.  Co.  V.  Webb  (Ala.)  262;  Webb  v.  South- 
ern Ry.  Co.,  Id. 

Failure  of  a  shipper  to  accompany  his  stock, 
as  required  by  the  contract  of  affreightment, 
held  not  to  relieve  the  carrier  from  liability 
for  misdelivery. — Southern  Ry.  Co.  v.  Webb 
(Ala.)  262;  Webb  v.  Southern  By.  Co.,  Id. 

Where  a  carrier  converted  certain  hogs  by 
misdelivery,  it  was  immaterial  to  its  liability 
therefor  that  it  was  entitled  to  retain  the 
hogs  until  the  freight  was  paid.— -Southern  Ry. 
Co.  V.  Webb  (Ala.)  282;  Webb  v.  Southern 
Ry.  Co.,  Id. 

A  clause  of  a  contract  of  affreightment  re- 
quiring notice  of  claim  before  live  stock  is 
delivered  held  inapplicable  to  a  claim  for  dam- 
ages for  misdelivery. — Southern  Ry.  Co.  t. 
Webb  (Ala.)  2(S2;  Webb  v.  Southern  By.  (3o„ 
Id. 

In  an  action  for  breach  of  a  contract  tor 
the  shipment  of  hogs,  plaintiff  held  entitled 
to  recover  damages  resulting  from  decreased 
weight  and  market  value  during  their  unlaw- 
ful detention,  under  a  count  in  the  complaint 
in  the  Code  form. — Southern  Ry.  Co.  v.  Webb 
(Ala.)  262;  Webb  v.  Southern  By.  Co.,  Id. 

In  an  action  against  a  carrier  for  breach 
of  a  contract  to  transport  hogs,  plaintiff  held 
entitled  to  recover  under  a  count  in  the  Code 
form,  though  the  shipment  was  made  under 
bills  of  lading  containing  special  stipulations. 
—Southern  Ry.  Co.  v.  Webb  (Ala.)  262;  Webb 
V.  Southern  Ry.  C!o.,  Id. 
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T.  Sontbern  R7.  Co.,  Id. 

In  an  action  against  a  carrier  for  misdeliv- 
ery of  hogs,  plaintiff  held  not  entitled  to  re- 
cover expense  of  a  trip  to  destination  in  order 
to  regain  possession  of  the  hogs. — Soatbem 
Ry.  Co.  v.  Webb  (Ala.)  262;  Webb  v.  Sonth- 
em  Ry.  Co.,  Id. 

A  provision  in  a  live  stock  bill  of  lading 
limiting  the  value  of  hogs  shipped  held  not 
to  preclude  a  recovery  of  damages  caused  by 
misdelivery  consisting  of  a  fall  in  the  market 
price.— Southern  Ry.  Co.  t.  Webb  (Ala.)  262; 
Webb  V.  Southern  Ry.  Co.,  Id. 

*Where  the  shipper  of  live  stock  or  his  agent 
takes  care  of  the  stock  during  its  transportation, 
and  it  is  found  injured  on  arrival,  the  burden  of 
proof,  under  Laws  1891,  p.  113,  c.  4071,  is  on 
the  shipper  to  prove  that  the  injury  was  caused 
by  operation  of  defendant's  trains,  before  burden 
shifts  to  the  defendant  to  show  no  negligence 
on  its  part. — Atlantic  Coast  Line  R.  Co.  v.  Dex- 
ter (lla.)  634. 

•Provisions  in  contracts  for  the  carriage  of 
live  stock  limiting  pecuniary  liability  of  carrier 
for  loss  or  injury  to  such  stock,  are  valid. — 
Atlantic  C^oast  Line  R.  Co.  v.  Dexter  (Fla.) 
634. 

*Burden  held  on  carrier  to  show  that  injury 
to  live  stock  resulted  from  excepted  cause,  for 
which  it  was  not  liable  under  its  contract. — 
Kansas  City,  M.  &  B.  R.  Co.  v.  Heard  (Miss.) 
1011. 

I    5.    CarriaKe  of  pasaengera. 

*In  an  action  against  a  carrier  for  failure 
to  stop  at  passenger's  destination,  plaintiff 
Iteld  only  entitled  to  recover  nominal  damages. 
— Blackburn  v.  Alabama  Great  Southern  R.  Co. 
(Ala.)  345. 

Small  child  riding  on  a  street  car  with  his 
mother  held  a  passenger,  although  no  fare  is 
paid  for  him. — Ball  v.  Mobile  Light  &  K.  Co. 
(Ala.)  S84. 

On  the  issne  of  whether  a  small  child,  riding 
on  a  street  car,  for  whom  no  fare  was  paid, 
was  a  passenger,  it  is  competent  to  show  a 
custom  on  the  part  of  the  street  railway  not 
to  charge  fare  for  small  children. — ^Ball  v. 
Mobile  Light  &  R.  Co.  (Ala.)  584. 

Testimony  held  to  raise  a  question  for  the 
jury  on  the  issue  of  whether  plaintiff  was  a 
passenger. — Ball  v.  Mobile  Light  &  R.  Co. 
(Ala.)  584. 

In  an  action  by  a  passenger  for  causing  plain- 
tiff to  get  off  the  train  before  reaching  the  sta- 
tion, held  that  there  was  no  variance. — Louis- 
ville &  N.  R.  Oo.  V.  Quinn  (Ala.)  756. 

In  an  action  against  a  carrier  for  not  carrying 
a  passenger  to  his  station,  evidence  as  to  what 
the  engine  did  after  plaintiff  left  the  train  held 
immaterial. — Louisville  &  N.  R.  Co.  v.  Quinn 
(Ala.)  756. 

{  6.    -^  Persoaal  injuries. 

*In  an  action  against  a  street  railroad  for  the 
death  of  a  passenger,  evidence  that  the  acci- 
dent occurred  at  a  place  which  had  become  a 
regular  stopping  place  held  competent. — Bir- 
mingham Ry.,  Light  &  Power  Co.  v.  Enslen 
(Ala.)  74. 

Under  the  evidence  a  railway  company, 
when  sued  for  the  death  of  a  passenger,  held 


uo.  V.  Mattnews  (Ala.}  'Ml. 

*A  complaint  in  an  action  against  a  railway 
company  for  the  negligent  death  of  a  passen- 
ger held  sufficient,  without  setting  forth  what 
employes  were  negligent — ^Kansas  City,  M. 
&  B.  R.  Co.  y.  BfatthewR  (Ala.)  207. 

*A  complaint  in  an  action  against  a  rail- 
way company  for  the  negligent  death  of  a 
passenger  held  good  as  against  a  demarrer. 
—Kansas  City,  M.  &  B.  R.  Go.  t.  Matthews 
(Ala.)  207. 

*A  complaint  in  an  action  against  a  rail- 
way company  for  the  death  of  a  passenger 
held  to  sufficiently  show  the  manner  of  the  in- 
fliction of  the  injuries. — Kansas  Citx,  M.  ft 
B.  R.  Co.  y.  Matthews  (Ala.)  207. 

In  an  action  for  injuries  to  a  passenger  in  a 
collision  between  a  street  car  and  a  railroad 
train,  evidence  that  there  were  many  people 
in  the  car  held  admissible  under  a  count 
charging  willful  injury. — Birmingham  Ry» 
Light  &  Power  Co.  v.  Rutledge  (Ala.t  33a 

In  an  action  against  a  railroad  company 
for  injuries  received  by  one  attempting  to 
board  a  train,  evidence  held  not  to  show  action- 
able negligence. — Southern  Ry.  Co.  t.  J<riui- 
son  (Ala.)  376. 

A  complaint  alleging  wanton  negligence  keU 
insufficient  in  not  averring  that  all  of  defend- 
ant's servants  knew  of  plaintifTs  position,  or 
that  those  who  started  the  street  car  knew  of  it. 
— Birmingham  Ry.,  Light  &  Power  Co.  ▼.  Ben- 
nett (Ala.)  566. 

Evidence  held  to  raise  a  question  for  the  jury 
on  the  issue  of  negligence  toward  a  passenger 
in  the  manner  of  stopping  a  street  car. — ^Ball  v. 
Mobile  Light  &  R.  (>>.  (AJa.)  584. 

In  an  action  by  a  passenger  (or  (tasault  and 
battery  committed  by  defen&nf  s  condactor,  in- 
struction considered,  and  held  that  there  was 
no  reversible  error. — Birmingham  By.  &  Blectrie 
Oo.  V.  Mason  (Ala.)  590. 

In  an  action  against  a  railway  company  for 
injuries  to  a  passenger,  instructions  predicating 
a  recovery  on  the  conductor's  necligeoce  held 
properly  refused. — Looisville  &  N.  B.  Co.  v. 
Qumn  (Ala.)  617. 

In  an  action  against  a  railroad  company  for 
injaries  to  a  passenger,  an  objection  to  a  qnes- 
tion  asked  a  witness  with  respect  to  the  nsnal 
movement  of  the  train  held  properly  overruled. 
— Southern  Ry.  C!o.  v.  Branyon  (Ala.)   675. 

In  an  action  against  a  railroad  for  injnries  to 
a  passenger,  certain  charge  on  negligence  htld 
bad. — Sweet  v.  Birmingham  Ry.  &  Blectric  Co. 
(Ala.)  767. 

*In  an  action  for  injnries  to  a  passeng^,  a 
charge  that,  if  plaintiff  was  guilty  of  negligence 
which  conmbnted  to  her  injury,  the  jury  must 
find  for  defendant,  was  proper. — Sweet  v.  Bii^ 
mingham  Ry.  &  Electric  Co.  (Ala.)  767. 

In  an  action  for  injnries  to  a  passenger,  a 
charge  that,  unless  the  jury  believe  from  the  evi- 
dence that  defendant's  servant  or  agent  was 
guilty  of  negligence,  they  must  find  for  defend- 
ant, was  proper. — Sweet  v.  Birmingham  Ry.  & 
Electric  Co.  (Ala.)  767. 

In  an  action  for  injuries  to  a  passenger,  cer- 
tain instructions  held  bad  in  taking  from  the 
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^rB7  cumpany  lor  injuria*  lo  &  paBBeaKcr  nctw 
sufficient — Birmingluim  Rj.,  Light  &  Power 
Co.  V.  Handy  (Ala.)  917. 

In  an  action  against  a  railroad  for  injnries 
to  a  pauenger  caused  by  a  sudden  stop  of  the 
train,  a  verdict  tor  plalntifF  held  against  the 
weight  of  the  eTidence.— Southern  Ry.  Co.  t. 
Hill  (Ala.)  887. 

*An  instmction  in  an  action  against  a  rail- 
way company  for  injuries  recelTed  by  a  passen- 
ger while  alighting  from  a  train  held  not  bad 
for  not  Degativing  the  defenses. — Alabama  &  V. 
R.  0>.  T.  Dear  (Miss.)  812. 

I   T>    ^^  Oo&trlbntoxT      aesllseaoe'    of 
peraoB  lajnred. 

An  instruction  in  an  action  against  ft  rail- 
way company  for  the  negligent  death  of  a 
passenger  held  properly  refused  for  failing 
to  hypothesize  that  his  negligence  contributed 
to  his  death.— Kansas  City,  M.  &  B.  R.  Co. 
T.   Matthews   (Ala.)   207. 

An  instruction  in  an  action  against  a  rail- 
way company  for  the  negligent  death  of  a 
passenger  hcla  properly  refused. — Kansas  City, 
M.  &   B.  R.  Co.  T.  Matthews  (Ala.)  207. 

Whether  a  passenger,  attempting  to  alight 
from  a  moving  train  after  caution  against 
making  the  attempt,  was  ne$;ligent  was  for  the 
jury. — Kansas  City,  M.  &  B.  R.  Co.  t.  Mat- 
thews (Ala.)  207. 

A  plea  in  an  action  against  «  railway  com- 
pany for  the  death  of  a  passenger,  which  al- 
leges that  deoe<lent  was  guilty  of  contributory 
negligence,  held  bad. — Kansas  City,  M.  &  B. 
R.  Co.  T.  Matthews  (Ala.)  207. 

Whether  •  passenger  was  negligent  in  at- 
tempting to  alight  from  a  train  moving  at  a 
rate  of  one  or  two  miles  an  hour  was  for  the 
jury.— Kansas  City,  M.  &  B.  R.  Co.  v.  Mat- 
thews (Ala.)  207. 

'Whether  a  person  familiar  with  a  depot 
was  negligent  in  alighting  from  a  moving 
train  in  tte  nighttime  held  for  the  jury. — 
Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews 
(Ala.)   207. 

*The  slowing  up  of  a  train  for  a  station  is  not 
an  invitation  to  the  passenger  to  alight  while 
the  train  is  in  operation  or  moving,  or  for  the 
passenger  to  place  himself  in  a  position  of  peril. 
— Sweet  T.  Birmingham  Ry.  &  Electric  Co. 
(Ala.)  787. 

*A  passenger  is  guilty  of  contributory  negli- 
gence in  alighting  from  a  moving  car  when  a 
reasonably  prudent  person  would  not  attempt 
to  do  so. — Sweet  v.  Birmingham  By,  &  Elec- 
tric Co.  (Ala.)  767. 

A  passenger  alighting  from  a  car  which  had 
stopped  Acta  not  negligent  as  a  matter  of  law 
because  he  attempts  to  alight  with  his  back  in 
the  direction  in  which  the  car  was  going. — ^Bir- 
mingham Ry.,  Light  &  Power  Co.  r.  Handy 
(Ala.)  917. 

'Whether  m  boy  was  gnilty  of  contributory 
negligence  in  tJighting  from  a  moving  train 
in  obedience  to  an  order  of  the  conductor  held 
a  question  for  the  jury. — Fore  v.  Alabama  & 
V.  Ry.  Co.  (Miss.)  493. 

*In  an  action  for  injuries  to  ft  passenger 
while  alighting  from  defendant's  train,  held, 
under  the  facts  alleged  in  the  declaration,  that 
the  question  of  contributory  negligence  was  for 


•tjompiamt  agamst  a  carrier  for  wrongful 
ejection  held  sufficient. — Louisville  &  N.  R. 
Co.  T.  Perkins  (Ala.)  805. 

Evidence  considered,  and  held  insufficient 
to  support  a  verdict  against  defendant  for 
wrongfully  ejecting  plaintiff's  intestate  from 
its  train. — Louisville  &  N.  R.  Co.  t.  Perkins 
(Ala.)  305. 

In  an  action  against  a  carrier  for  wrong- 
ful ejection,  evidence  considered,  and  held 
that  tbe  court  properly  refused  to  charge  the 
Jury  to  find  for  defendant. — Louisville  &  N. 
R.  Co.  T.  Perkins  (Ala.)  806. 

In  an  action  against  a  carrier  for  wrongful 
ejection,  an  instruction  requiring  findings  for 
defendant  unless  the  conductor  tnrew  the  pas- 
senger off  the  train  was  properly  refused. — 
Louisville  &  N.  R.  C!o.  t.  Perkins  (Ala.)  306. 

Failure  of  a  witdess  to  render  aid  on  seeing 
a  passenger  ejected  from  a  rapidly  moving 
tram  held  not  to  authorise  an  instruction  re- 
quiring the  rejection  of  his  testimony. — Louis- 
ville &  N.  R.  Co.  T.  Perkins  (Ala.)  305. 

Evidence  in  an  action  against  a  railway  com- 
pany for  ejecting  a  passenger  held  to  show  that 
she  was  coerced  by  the  conductor  to  lesTie  the 
train. — Louisville  &  N.  R.  Co.  t.  Quinn  (Ala.) 
616. 

An  instruction  in  an  action  against  a  carrier 
for  an  assault  by  its  conductor  on  a  passenger, 
relating  to  the  passenger's  right  of  recovery, 
held  not  erroneous. — Yazoo  &  M.  Y.  R.  CJo. 
v.  Williams  (Miss.)  489. 


'Under  Code  1^,  M  8668,  3669,  carriers 
liability  for  baggage  continues  until  the  baggage 
has  reached  its  destination  and  the  passenger 
hag  had  a  reasonable  time  and  opportunity  to  ob- 
tain it.— Zrigler  Bros.  t.  Mobile  &  O.  R.  Q>. 
(Miss.)  811. 

'What  constitutes  ft  reasonable  time  and 
opportunity  for  passengers  to  call  for  their 
baggage  after  its  arrival  at  destination  is  a 
question  of  fact  for  the  jury. — Keigler  Bros.  v. 
MobUe  &  O.  R.  Co.  (Miss.)  811. 

'In  an  action  against  a  carrier  for  loss  of 
baggage,  production  of  check  and  proof  that  the 
baggage  has  not  been  delivered  held  to  make  a 

Srima  facie  case  for  plaintiff. — Zeigler  Bros.  t. 
(obUe  &  O.  R.  Co.  (Miss.)  811. 

CARRYING  WEAPONS. 

See  "Weapons." 

CAHLE. 

See  "Animals." 

CAUSE  OF  ACTION. 

See  "Action." 

CEMETERIES. 

Dedication  of  thoroughfares  in  cemeteries,  see 
"Dedication,"  {  1. 

CERTIFICATE. 

Certified  copies,  see  "Evidence,"  |  8. 

Qt  acknowledgment  of  written  instrument,  see 

"Acknowledgment,"  |  1. 
Of  acknowledgment  to  transfer  or  incumbranoe 

of  homestead,  see  "Homestead,"  |  2. 


*  Point  «amot*t«d.    Be*  syllabus. 


CERTIORARI. 

I   1.    NBtvre  and  crooBcU. 

•Certiorari  held  a  proper  remedy  to  reTiew 
the  action  of  the  commigsioners'  court  in  siTinj; 
effect  to  a  void  election. — Commissioners'  Court 
of  Blount  County  t.  Johnson  (Ala.)  910. 

Resident  electors  and  landowners  in  a  precinct 
aflFected  by  a  void  stock-law  election  are  suffi- 
ciently interested  therein  to  be  entitled  to  ap- 
ply lor  a  writ  of  certiorari  to  review  the  elec- 
tion proceedings.— Commissioners'  Court  of 
Blount  County  v.  Johnson  (Ala.)  910. 

CHALLENGE. 

To  juror,  see  "Jury,"  I  A. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  civil  action,  see  "Yeune,"  (  2. 

Of  criminal  prosecutions,  aee  '  Crin^al  Law," 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  9;  "Homicide,"  »  7. 
Of  witness,  see  "Witnesses,"  |  S. 

CHARGE. 

. 

By  carrier,  see  "Carriers,"  {  1. 
Of  legacies  on  property  by  will,  see  "Wills,"  S  S. 
To  jury  in  civil  actions,  see  "Trial,"  {{  5-10. 
To  jury,  in  criminal  prosecutions,  see  "Criminal 
Law,"  ii  25-29. 


CHARITIES. 


I  1. 


OoBatmetloa>  •dminlstratloa,  and 
enforeement. 

A  will  construed,  and  hfld  to  establish  a 
permanent  charity. — ^Woodroof  T.Hundley  (Ala.) 
907. 

A  thU  creating  a  trust  construed,  and  held  not 
to  sliow  that  it  was  limited  to  the  lifetime  of 
the  trustees  selected  by  the  testatrix. — Wood- 
roof  V.  Hundley  (Ala.)  907. 

CHARTER  PARTIES. 

See  "Shipping,"  {  1. 

CHATTEL  MORTGAGES. 

Priority   of  cropper's  lien,   see   "Agriculture." 

I    1.    Ooatstraetlon  and  operation. 

•Registration  of  a  chattel  mortgage  is  con- 
structive notice  to  a  subsequent  purchaser 
of  the  mortgaged  property  under  an  execution. 
— Howard  v.  Deens  (Ala.)  346. 

•The  lien  of  a  recorded  chattel  mortgage 
held  superior  to  that  of  a  purchaser  at  sale 
on  an  execution  issued  after  registration  of 
the  mortgage. — Howard  v.  Deens  (Ala.)  346. 

Where  notes  given  for  the  price  of  land  stipu- 
late that  in  default  of  payment  the  relation  of 
landlord  and  tenant  shall  exist,  with  all  rights 


cbaaer  of  such  crop. — H  Boae  ft  Co.  ▼.  Woods 
(Ala.)  681. 

{  2.    Rlghta  and  UaMUtle*  of  parties. 

Under  Code  1896,  g  1478.  a  defendant  in  det- 
inue by  a  mortgagee  held  entitled  to  aet  op 
breach  of  warranty  in  the  sale  of  property, 
etc.,  for  the  purpose  of  defeating  the  action, 
but  not  for  the  purpose  of  obtaining  a  recovery 
against  the  mortgagee. — McDaniel  t.  SnlUvan 
&  Bramlett  (Ala!)  356. 

In  detinue  by  a  mortgagee,  the  mortgagor  kfld 
entitled,  under  Code  1896.  f  1477,  to  be  credited 
with  the  net  proceeds  of  the  sale  of  other 
mortgaged  property. — McDaniel  ▼.  Sullivan 
&  Bramlett  (Ala.)  356. 

In  detinue  by  a  mortgagee,  the  court  in  as- 
certaining the  amount  due  can  only  consider 
the  amount  due  on  the  mortgage  on  which 
the  action  la  based. — McDaniel  ▼.  Sullivan  & 
Bramlett  (Ala.)  355. 

I  8.    Fayment  or  perfonaaiiea  of  eoadl" 
tion,  release,  and  aatisfaotiom. 

Mere  acceptance  by  a  mortgagee  in  chattd 
mortgage  of  property  other  than  that  mortgaged, 
and  crediting  the  same  at  an  agreed  price  on 
the  mortgage,  does  not  show  an  an«emeat  to 
release  the  mortgajged  property. — 3rannen  ft 
Henderson  v.  Harris   (Ala.)    721. 

Certain  evidence  held  not  to  show  an  agree- 
ment on  the  part  of  a  mortgagee  to  release 
the  chattel  mortgaged. — ^Brannen  ft  Hemderaon 
r.  HarrU  (Ala.)  72L 

CHEAT. 

See  "False  Pretenses" ;  "Fraud." 

CHECKS. 

Collection  by  bank,  see  "Banks  and  Banking," 
i  1. 

CHILD. 

See  '3astard8";  "Guardian  and  Ward";  "In- 
fants"; "Parent  and  Child." 

As  passenger,  see  "Carriers,"  |  6. 

Contributory  negligence  of,  see  "Negligence," 
§8   2,   3. 

Injuries  to,  caused  by  leaving  explosive  in  high- 
way, see  "Highways,"  §  3. 

Injuries  to,  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  t  2. 


CITATION. 


See  "Process." 
On  appeal,  see 


Appeal  and  Error,"  i  9. 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Bqual  protection  of  laws,  see  "(Constitutional 

Lnw,''^  §  8. 
Privileges  and  immunities,  see  "Constitational 

Law,^'  S  7. 

CITY  COURTS. 

See    "Courts,"    <    4. 


*  Polmt  annotated.    See  syllabns. 
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CLAIM  AND  DELIVERY. 

8«e  "^epleTitt." 

CLAIMS. 

^Kainat  coniity,  see  "Coanties,"  14. 

.A.KaiD8t  estate  of  decedent,  aee  "Bxecaton  and 
AdministratorB,"  |  4. 

Of  owDenhip  by  adverse  possegsion,  see  "Ad- 
Terse  PoaaessioD,"  |  1. 

MTo  property  levied  on,  see  "Execution,''  |  2. 

CLASS  LEGISLATION. 

See  "CoDstitaUoual  Law,"  f  7. 

CLERKS  OF  COURTS. 

Correction  of  records,  see  "Courts,"  |  2. 

CLOUD  ON  TITLL 

See  "Quieting  Titie." 

CODICIL 

See  "WlUs,"  |  1. 

CODIFICATION. 

Of  statute,  see  "Statutes,"  S  8- 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  f  9. 

COLLATERAL  ATTACK. 

On  appointment  of  administrator,  see  "Execu- 
tors and  Administrators,"  {  1. 

Ou  judgment,  see  "Judgment,"  8  B.  * 

On  Judgment  in  condemnation  proceedings,  see 
"Eminent  Domain,"  ^  3. 

On  mortgage  foreclosure  sale,  see  "Mortgages," 
!  7. 

On  municipal  bond  election,  see  "Municipal 
Corporations,"  {  8. 

On  sale  of  proi>erty  of  decedent's  estate,  see 
"Executors  and  Administrators,"  |  6. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation."  f  7. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  f  1;  "Ooaianty." 

COLLECTION. 

By  twnk,  see  "Banks  and  Banking,"  |  i, 

COLLEGES  AND  UNIVERSITIES. 

Abolishment  of  college  as  impairing  obligation 
of  contract,  see  "Constitutional  taw,"  |  6. 

Control  of  state  educational  institutions,  see 
"States,"  I  1. 

If  the  trustees  of  the  Florida  Agricultural 
College  made  a  specific  contract  with  Lake  City, 
or  with  the  donors  of  certain  lands  and  money, 
for  tlie  location  of  said  coUege  at  Lake  City,  the 


Laws  1906,  c  5S84,  establishing  the  state 
board  of  control,  is  not  in  conflict  with  Const, 
art.  12,  I  3,  providing  that  the  state  board  of 
education  shall  have  supervision  of  schools  of 
higher  grades. — State  v.  Bryan  (Fla.)  020. 

Laws  1006,  c.  5384,  is  not  unconstitutional  or 
in  conflict  with  Act  Cong.  July  2,  1862.  c.  130, 
12  Stat.  508,  donating  to  the  state  a  fund  for 
the  establishment  of  a  college  in  which  instruc- 
tion is  given  in  agriculture  and  the  mechanical 
arts  and  military  tactics  are  taught,  because 
such  chapter  provides  that  the  state  board  of 
education  and  the  state  board  of  control  shall 
include  military  tactics  if  they  deem  the  same 
requisite  and  proper  as  one  of  the  branches  in 
the  university  of  the  state. — State  v.  Bryan 
(Fla.)  920. 

Laws  1906,  c.  6384.  is  not  a  revision  of  all 
the  statutes  of  the  state  on  the  subject  of  the 
various  colleges  and  schools  of  the  state  above 
the  grade  of  common  free  schools,  but  is  an  in- 
dependent act  covering  a  general  and  compre- 
hensive subject. — State  v.  Bryan  (Fla.)  029. 

*The  I^egislature  has  the  power  to  prescribe 
what  college  or  colleges  shall  be  the  reoiiiieut  or 
recipients  of  the  interest  on  the  fund  derived 
fom  the  sale  of  lauds  donated  by  Act  Cong. 
Jul.v  2,  18(t2,  c.  130,  12  Stat.  603,  for  the  main- 
tenance of  one  college  at  least  for  instruction 
in  agricnltore  and  mechanic  arts. — State  t. 
Bryan  (Fla.)  929. 

Laws  1905,  c.  6364,  abolishing  the  Florida 
Agricultural  College,  officially  designated  as  the 
University  of  Florida,  and  other  schools,  and 
providing  for  the  creation  of  a  board  of  control 
to  manage  all  of  the  several  institutions  created 
and  provided  to  be  supported  and  maintained 
by  the  act.  does  not  conflict  with  Act  Cong. 
July  2, 1862,  c  130,  12  Stat.  608.  which  donated 
lands  for  the  support  of  a  college  where  the 
leading  objects  should  be  instruction  in  agri- 
culture and  the  mechanic  arts  and  military  tac- 
tics.—State  T.  Bryan  (Fla.)  029. 

COLLISION. 

Caose  of  injnry  to  passenger,  see  "Carriers," 

le. 

COLOR  OF  TITLE. 

To   sustain    adverse   possession,    see   "Adverse 
Possession." 

COMMERCE 

Carriage  of  goods   and   passengers,   see   "Car- 
riers'^'; "Shipping." 

i    1-    Means  and  methods  of  recnlatlon. 

Code,  §  1604,  making  it  a  misdemeanor  to  act 
as  the  agent  of  the  purcliaser  or  seller  of 
intoxicating  liquor,  held  not  violative  of  the 
interstate  commerce  clause  of  the  federal  Consti- 
tution.—Hart  T.  SUte  (Miss.)  523. 

COMMISSION. 

To  take  testimony,  see  "Depositions." 

COMMISSIONERS. 


Mandamus  to  county  board, 

i  3. 
Of  elections,  see  "Elections,' 


see  "Mandamus," 
18. 


*  Fotat  MiBotated.    Bee  ayllabaa. 


COMMITTEL 

lip 

Persons,"  S  1. 

•     COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

LiabiUlT  of  carriers  (or  negligrence,  see  "Car- 
riers," 8  1. 

Liability  of  master  for  injury  to  servant,  see 
"Master  and  Servant,"  H  3,  8. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  i  L 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  |  4. 

COMPENSATION. 

For  performance  of  contract,  see  "Contracts," 
12 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  |  2. 

Of  particular  ola$ie$  of  officeri  or  other  perton*. 
See  "Judges,"  |  3. 

Attorney,  see  "Attorney  and  Client,"  (  2. 
Auctioneer,    see    "Auctions    aud    Aucttoueers." 
School  teacher,  see   "Schools  and  School  Dis- 
tricts." (  1. 
Servant,  see  "Master  and  Servant,"  S  2. 

COMPETENCY. 

Of  evidence,  see  "Criminal  Law,"  |  10. 

Of   evidence   in   civil   actions,   see   "Evidence," 


f  3- 

Of 


experts  as  witnesses,  see  "Evidence,"  S  10. 
Of  Juror,  see  "Jury,"  }  4. 
Of  witnesses  in  general,  see  "Witnesses,"  |  1. 

COMPLAINT. 

In  civil  actions,  see  "Pleading." 
In  criminal  prosecution,   see  "Criminal  Law," 
f  5;  "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

Evidence  as  to  effort  to  settle  ejectment  suit, 
see  "Ejectment,"  i  3. 

COMPUTATION. 

Of  mterest,  see  "Interest,"   {  1. 
Of  time,  see  "Time." 

CONCEALED  WEAPONS. 

See  "Weanons." 

CONCLUSION. 

Uf  witness,  see  "Evidence,"  {  10. 


CONDITIONAL  SALES. 

See  "Sales,"  {  8. 

CONDITIONS. 

In  contract  for  sale  of  goods,  see  "Sales."  i  2. 

In  insurance  policies,  see  "Insurance,"  H  5,  & 

lu  mortgages,  see  "Chattel  Mortgages."  {  3. 

In  pardons,  see  "Pardon." 

Precedent  to  action  against  surety,  see  "Princi- 
pal and  Surety,"  |  2. 

Precedent  to  foreclosureof  mortgage,  see  "Mort- 
gages." {  6. 

Precedent  to  rescission  of  contract  for  sale  of 
goods,  see  "Sales."  |  3. 

Precedent  to  setting  apart  of  homestead,  see 
"Homestead,"  |  3. 

Precedent  to  transaction  of  insurance  business, 
see  "Insurance,"  {  1. 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law." 

i  15. 
Pleading  by  way  of  confession  and  avoidance. 

see  "Pleading,"  I  3. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses," 

CONFIRMATION. 

Of  mortgage  foreclosure  sale,  see  "Mortgages." 
(  7. 

CONNECTING  CARRIERS. 

See  "Carriers,"  i  3. 

CONSENT. 

Of  officer  to  sale  of  liquor  as  justification  for 
breach  of  liquor  laws,  gee  "Intozicatiug  Liq- 
uors," {  4. 

To  jurisdiction,  see  "Courts,"  {  1. 

CONSIDERATION. 

For  modification  of  contract,  see  "Contracts," 

S3. 
Of  contract,  see  "Contracts."  {  1. 
Of  covenant,  see  "Covenants,"  f  L 

CONSOLIDATION. 

Of  corporations,  see  "Corporations,"  g  7. 
Of  indictments,  see  "Criminal  Law,"  $  19. 

CONSTITUTIONAL  UW. 

i*rootaion«  reUxUng  to  particular  tubieet*. 

See  "Asylums";  "CoUeRPS  and  Universities": 
"Commerce,"  §  1;  "Convicts";  "Courts."  SS 
2,  5 ;  "Exemptions,"  {  1  ■  "Gaming" ;  "Home- 
steai"  i  1;  "Insurance,  §  0;  "Intoxicalinc; 
Liquors,  S  1;  "Judges,"  §§  1,  2;  "Licenses." 
8  1 ;  "Mandamus,"  |  2 ;  "Master  and  Servant," 
8  3;  "Municipal  Corporations,"  8i  1,  3,  8;  "Of- 
ficers," i  1;  "Schools  and  School  Districts," 
{  1. 


Actions  by  state,  see  "States,"  {  3. 
I  Criminal  jurisdiction,  see  "Criminal  Law." 

*  Folat  awaotated.    8««  tyllabva. 
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St^te  officers,  see  "States,"  {  1. 
S«2bject8  and  titles  of  statutes,  see 
S«  4.  6. 


'Statntes." 


1. 


aeadmeat  of 


Eatabliakmeat  »ai 
eonatitntiona. 

*  Where  a  proposed  amendment  to  the  Consti- 
t:ution  receives  the  affirmative  votes  of  three- 
fifths  of  the  Legislature,  and  is  published  and 
submitted  to  the  vote  of  the  people,  and  approv- 
ecl  and  adopted,  it  is  valid,  notwithstanding  the 
I.««Ki8latnre  may  have  failed  to  have  the  amend- 
ment entered  upon  the  journals. — West  v. 
State  (Fla.)  412. 

(  S>  CoBBtraetioB,  operstioB,  aad  en- 
foroemeat  of  eoaatlttilioiial  pro- 
▼laiona. 

*The  office  of  a  proviso  is  a  limitation  on  the 
language  employed,  and  is  to  be  construed 
strictly  and  limited  to  objects  fairly  within  its 
terms. — State  v.  Bryan  (Fla.)  929. 

*In  construing  constitutions,  that  construction 
is  favored  which  gives  efifeet  to  every  clause  and 
every  part  of  it.— State  v.  Bryan  (Fla.)  029. 

*In  construing  an  amendment  to  a  section 
of  the  state  constitution,  it  is  proper  to  consid- 
er the  drcumstaneea  which  led  to  its  adoption. 
— State  V.  Bryan  (Fla.)  929. 

*The  state  Constitution  is  a  limitation  on 
power,  and  unless  legislation  duly  passed  be 
clearly  contrary  to  some  express  or  implied  pro- 
bibition  therein,  the  courts  have  no  authority 
to  declare  it  invalid. — State  v.  Bryan  (Fla.)  929. 

The  principle  of  the  maxim,  "Expressio  nnius 
est  exclusio  alterins,"  should  be  applied  with 
Kreat  caution  to  the  provisions  of  an  organic 
law  relating  to  the  legislative  department. — 
State  V.  Bryan  (Fla.)  929. 

*In  passing  on  the  constitutionality  of  stat- 
utes, nothing  but  a  clear  violation  of  the  Con- 
Htitution  will  authorize  the  courts  to  overrule 
the  legislative  will.— State  t.  Bryan  (Fla.)  929. 

*No  statute  is  to  be  condemned  as  unconsti- 
tutional unless  in  palpable  conflict  with  some 
constitutional  provision. — Hart  v.  State  (Miss.) 
523. 

I   3.    IMstrilratloa  of  KOTemmeat*!  pow- 
ers aad  fvaetioBs. 

Acts  1903,  p.  139,  c.  5197.  relating  to  the 
contracting  of  territorial  limits  of  municipali- 
ties, is  not  a  violation  of  CJonst.  art.  2,  pro- 
viding that  the  powers  of  government  shall  be 
divided  into  legislative,  executive,  and  Judicial. 
—Town  of  Ormond  v.  Shaw  (Fla.)  108. 

Laws  1905,  c.  5384,  is  not  unconstitutional 
because  it  authorizes  the  state  board  of  educa- 
tion and  the  state  board  of  control,  in  joint 
session,  to  determine  the  location  of  the  Uni- 
versity of  the  state  of  Florida  and  of  the  Flori- 
da Female  College,  the  powers  conferred  not 
being  a  delegation  of  legiuativa  powers. — State 
T.  Bryan   (Fla.)  929. 

*The  reasonableness  or  justice  of  a  deliberate 
act  of  the  Legislature,  and  the  policy  prompting 
it,  are  matters  for  legislative  consideration,  and 
are  not  subject  to  judicial  control. — State  v. 
Bryan  (Fla.)  929. 

'Property  which  belongs  to  the  state  may  be 
dealt  with  by  the  Legislature  without  the  aid 
o(  the  courts.— State  v.  Bryan  (Fla.)  929. 

Action  of  board  of  control  of  penitentiary  with 
relation  to  working  of  convicts  held  not  review- 
abl«  by  the  courts. — ^Henty  t.  State  (Miss.)  850. 


Ci 


exercise  of  the  police  power,  and  not  violative 
of  the  Constitution,  prohibiting  imprisonment 
for  debt — Morris  v.  State  (Ala.)  973. 

f   S.     Obllsstloa  of  eontrMts. 

Code  189(3,  f  2038,  as  amended  by  Act  Feb. 
23,  1889  (Acts  1898-«9,  p.  37),  providing  an 
exemption  of  laborers'  wages,  held  not  an  im- 
pairment of  the  obligations  of  contracts  made 
after  the  enactment. — Richardson  v.  Kaufman 
(Ala.)  368. 

A  by-law  of  a  mutual  benefit  association  re- 
lating to  snicide,  passed  after  a  member's  cer- 
tificate bad  becqme  incontestable  by  lapse  of 
time,  held  not  objectionable  as  impairing  the 
obligation  of  the  contract. — Fraternal  Union  of 
America  v.  Steigler  (Ala.)  761. 

Laws  1905,  c.  5384,  abolishing  the  Florida 
Agricultural  College,  does  not  impair  the  obli- 
gation of  the  contract  made  by  the  state  in 
enacting  Laws  1870,  p.  45,  c.  1766,  and  the 
acts  amendatorv  thereof,  whereby  the  state  ac- 
cepted the  conditions  and  benefits  of  the  grant 
contained  in  Act  Cong.  July  2,  1862,  c.  130,  12 
Stat.  503,  relating  to  the  maintenance  of  a  col- 
lege for  Instruction  in  agriculture. — State  v. 
Bryan  (Fla.)  929. 

Const.  1898,  art.  186,  providing  that  tax  liens 
and  mortgages  for  the  years  1870-1876,  secur- 
ing payment  of  taxes  due  the  city  of  New  Or- 
leans for  those  years,  shall  lapse  in  three  years 
from  the  adoption  of  the  Constitution,  is  not  in 
conflict  with  Const.  U.  S.  art.  1,  |  10,  as  im- 

lairing  the  obligation  of  contracts. — Roasset  v. 

^ity  of  New  Orleans  (La.)  596. 

I  0.    RetrospootiTe    and    ez    post    fmeto 
ImwB. 

•Term  "ex  post  facto  law"  defined. — Goode  v. 
State  (Fla.)  461. 

The  inheritance  tax  law,  requiring  a  tax  to 
be  collected  on  aU  successions  not  finally  closed 
and  administered  upon,  and  upon  all  successions 
hereafter  opened,  is  not  unconstitutional,  on 
the  ground  that  it  is  retroactive. — Succession  of 
Levy  (La.)  37. 

i   7.    PriTUeses  or  imainaltles,  aad  elass 
leclslAtloa. 

•Act  May  19,  19(K5.  requiring  street  car  com- 
panies to  provide  separate  compartments  in 
their  cars  for  the  Caucasian  and  African 
races,  violates  section  1  of  the  fourteenth 
amendment  to  the  federal  Constitution,  and  is 
void.— State  v.  Patterson  (Fla.)  388. 

The  inheritance  tax  law,  authorizing  the  im- 
position of  a  tax  on  all  successions  not  finally 
closed  and  administered  upon  and  upon  succes- 
sions hereafter  opened,  is  not  unconstitutional 
as  class  legislation. — Succession  of  Levy  (La.) 
37. 

Code,  I  1604,  making  it  a  misdemeanor  to  act 
as  the  agent  of  the  seller  or  purchaser  in  an 
unlawful  sale  of  liquor,  held  not  violative  of  the 
federal  Constitution  as  di.scriminating  between 
the  citizens  of  the  state  and  any  other  state. — 
Hart  V.  State  (Miss.)  523. 

I    8.    Ennsl  protection  of  la^va. 

Acts  1903,  p.  344,  imposing  a  license  tax  on 
emigration  agents,  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  federal  Consti- 
tution.— Kendrick  v.  State  (Ala.)  203. 

S  0.     Dae  prooess  of  law. 

Acts  19()3,  p.  344,  imposing  a  license  tax  on 
emigration  agents,  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion.—Kendrick  V.  State  (Ala.)  203. 
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state  under  Ck>de  1896,  §  4314,  his  coostitutional 
privilege  to  haye  jostice  administered  without 
delay,  secured  by  Const.  (  14,  was  not  in- 
fringed.—State  ▼.  Towery  (Ala.)  300. 


CONSTRUCTIVE  NOTICE. 

ittel  mortgage,  see  "Cfaattel  Mortg 

CONSTRUCTIVE  TRUSTS. 


Se«  "TrDBtB,"  I  1. 

CONTEMPT. 

Violation  of  Injunction,  see  "Injunction,"  |  5. 

{   1.    Power  to  poBlali  and  proeeedlaBS 
tberefar. 

A  jadtnnent  in  contempt  proceedings,  requir- 
ing respondent  to  pay  a  fine  of  $100  or  to 
suffer  imprisonment  for  6  months  and  16  days, 
is  not  appealable  to  the  Supreme  Court,  under 
Oonst  18U8,  art.  85.— Sute  v.  Peralta  (La.)  550. 

CONTEST. 

Of  election,  see  "Elections,"  |  B. 

CONTINUANCE 

Effect  on  motion  for  new  trial,  see  "New  Tri- 
al," t  2. 

Harmless  error  in  denying  motion  for  contin- 
uance, see  "Appeal  and  Error,"  |  18. 

In  criminal  prosecution,  see  "Criminal  Law," 
8  18. 

It  is  not  incumbent  on  the  court  of  its  own 
motion  to   offer   defendant   a    continuance   on 

fiennitting  plaintiff  to  amend  the  bill  of  particu- 
ars  at  the  trial. — Rea  v.  Orubb  (Miss.)  808. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
"Frauds,  Statute  of." 

Alteration,   see  "Alteration  of  Instruments." 

As  documentary  evidence,  see  "Evidence,"  {  8. 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cancellation  of  Instruments." 

Demurrer  to  pleading  in  action  on,  see  "Plead- 
ing," g  4. 

Enforcement  by  quo  warranto,  see  "Quo  War- 
ranto," {  1. 

Harmless  error  in  action  for  breach,  see  "Ap- 
peal and  Ekror,"  f  20. 

Impairing  obligation,  see  "Constitutional  Law," 
«5. 

Instructions  in  general  in  action  for  breach,  see 
"Trial,"  {  7. 

Joinder  of  causes  of  action  on  contract,  see  "Ac- 
tion," S  2. 

Operation  and  effect  of  gaming  laws,  see  "Qam- 
mg."  8  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  8  9. 

Reformation,  see  "Reformation  of  Instruments." 

Restraining  breach  of,  see  "Injunction,"  §  3. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

Verification  of  pleading  in  action  on,  see  "Plead- 
ing." i  7. 


rations,"  t  6;    "Parent  and  ChUd";    "Ware- 
housemen. 

OontracU reUMng  tovorUadarnjjieetM. 
See  "Mines  and  Minerals,"  8  1- 
Custody  of  child,  see  "Parent  and  XThild." 
Hiring  convicts,  see  "Convicts." 
Subscription  for  corporate  stock,  see  "Corpora- 
tions,'* 8  2. 
TVansportation  of  goo^,  see  "Carriers,"  88  !-& 

PatUcviar  classe$  of  expres*  oontracu. 

See  "Bailment";    "Bills  and  Notes":    "Bonds"; 
"Covenants";       "Guaranty";       "Insarsnce'': 
"Partnership";    "Rewards**;    "Sales." 
A^ncy,  see  "Principal  and  Agent." 
Bills  of  lading,  see  "Oarriers,"  88  1-3- 
Charter  parties,  see  "Shipping,"  8  !• 
Employment,  see  "Master  and  So'vant." 
Leases,  see  "Landlord  and  Tenant."   ' 
Mutual  benefit  insurance,  see  "Insurance,"  {  10. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Stipulations  in  actions,  see  "Stipulations." 
Submission  to  arbitration,  see  "Arbitration  and 

Award,"  8  1- 
Suretyship,  see  "Principal  and  Surety." 

8  !•    Re^ulsttes  wnd  Tallditr. 

A  plea,  in  an  action  on  contract,  held  not  de- 
murrable as  relying  on  a  contract  void  as  against 
public  policy. — Birmingham  Paint  &  Roofing 
Co.  V.  Crampton  &  Tharpe  (Ala.)  1020. 

8   S<    Oonstmotioii  and  operation. 

Where  a  builder  was  required  to  plaster  a  build- 
ing, he  was  not  entitled  to  charge  as  extras  for 
a  scaffold  necessary  for  that  purpose^ — Gates 
T.  O'Oara  (Ala.)  m 

*Where  the  provisions  of  a  contract  mast  be 
interpreted  in  the  light  of  surrounding  circnm- 
stanees,  the  intent  of  the  parties  is  for  the  jory. 
— Weir  T.  Long  (Ala.)  074. 

A  contract  between  persons  who  had  jointly 
purchased  a  ferry  construed,  and  held  that  it 
did  not  provide  for  the  liquidation  of  a  note 
given  by  one  to  the  other. — Roy  v.  Roy  (Ala.) 

986. 

*In  construing  a  contract,  if  one  interpreta- 
tion, looking  to  the  other  provisions,  would  lead 
to  an  absurd  conclusion,  such  interpretation 
must  be  abandoned,  and  that  adopted  which  will 
he  more  consistent  with  reason. — Jacobs  v. 
Parodi  (Fla.)  833. 

8  3.    ModifloatioB  aad  mercer. 

*A  consideration  for  modification  of  an  ex- 
ecutory contract  held  not  necessary. — Warren 
&  Lanier  v.  Cash  (Ala.)  124. 

8  4.     Perfonaanee  or  breaek. 

*A  bnilding  contractor  who  fails  to  deliver 
the  house  he  is  employed  to  construct  at  the 
time  appointed  in  the  contract  is  liable  for 
his  default— Hebert  t.  WeU  (La.)  380. 

*A  building  contractor  cannot  be  held  re- 
sponsible for  delays  caused  by  the  owner. — 
Hebert  y.  Weil  (La.)  389. 

*A  bnilding  contractor  cannot  be  held  re- 
sponsible for  errors  in  the  architect's  plans 
not  apparent  on  the  face  of  the  plans,  or  for 
errors  not  easily  detected. — Hebert  t.  Weil 
(La.)  389. 

8  5.    Aetioms  for  breach. 

C!omplaint  alleging  failure  of  defendant  wa- 
terworks company  to  furnish  water  for  plain- 
tiff to  carry  on  his  business  hdd  bad  as  fiUling 
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coniraci  in  Buonance,  ana  aiiesiuK  wnerein  n 
was  breached,  held  aufflcient. — ikTmoar  Packing 
Co.  of  Louisiana  t.  Vietch-Yonng  Prodnce  Co. 
(Ala.)  680. 

A  replication  allecins  that  plaintiff's  failure 
to  complete  a  house  in  the  contract  i>erlod  was 
du3  to  defendant's  failure  to  famish  the  materi- 
als until  after  the  date,  but  failing  to  aver  that 
it  was  defendant's  duty  to  furnish  such  materi- 
als, Ktid  demurrable.— Gates  t.  O'Gara  (Ala.) 

m 

In  a  suit  on  a  building  contract^  replications 
to  a  pleading  alleging  delay  failing  to  allege 
that  the  house  was  ever  completed  hdd  demur- 
rable.—Gates  T.  O'Gara  (Ala.)  729. 

In  a  suit  on  a  building  contract,  a  replica- 
tion that  defendant  refused  to  j;)ennit  plaintiff 
to  finish  a  portion  of  the  building  held  no  an- 
swer to  a  plea  that  plaintiff  failed  to  perform 
the  work  in  a  skillful  and  workmanlike  man- 
ner.—Gates  y.  O'Gara  (Ala.)   728. 

In  an  action  on  a  building  contract,  a  replica- 
tion alleging  acceptance  of  the  work  htid  no 
answer  to  a  plea  alleging  nonperformance  either 
in  time  or  otherwise. — Gates  v.  O'Gara  (Ala.) 
729. 

In  an  action  on  contract,  certain  evidence  held 
admissible  on  the  issue  raised  by  the  pleadings. 
— Union  Foundry  &  Machine  Co.  v.  Xianlcford 
(Ala.)  766. 

In  an  action  on  contract,  certain  evidence  held 
inadmissible  because  the  person  doing  the  act 
testified  to  was  without  authority  to  bind  de- 
fendant.— Union  Foundry  &  Machine  Co.  v. 
Lankford  (Ala.)  765. 

In  an  action  on  contract,  an  instruction  held 
erroneous  under  the  evidence. — Union  Foundry 
ft  Machine  Co.  t.  Lankford  (Ala.)  766. 

An  instruction  in  an  action  on  contract  held 
properly  refused  because  the  facts  stated  therein 
were  not  inconsistent  with  the  fact  that  defend- 
ant was  a  party  to  the  contract. — Union  Found- 
ry ft  Machine  Co.  v.  Lankford  (Ala.)  765. 

CONTRADICTION. 

Of  bill  of  exceptions,  see  "Criminal  Law,"  I  87. 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence,"  St  2,  3. 

Of  passenger,  see  "Carriers,"  {  7. 

Of  person  in  control  of  property  injured  by  fire 
caused  by  operation  of  railroad,  see  "Rail- 
roads," i  11. 

Of  person  injured  by  flowage  of  land,  see  "Wa- 
ters and  Water  Courses,"  (  3. 

Of  person  injured  by  operation  of  railroad,  see 
"Street  Railroads,'^  {  2. 

Of  person  killed  or  injured  by  operation  of 
railroad,  see  "Hailroads,"  §5  7-9. 

Of  servant,  see  "Master  and  Servant,"  U  7-11. 

Of  shipper,  see  "Carriers,"  {  3. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  trust,  see  "Trusts,"  i  1. 


OonwyanoM  qT  particular  apectcs  Of  propcrt]/. 

See  "Easements,"  |  1;    "Homestead,"  |  2. 

ParUeuiar  classes  <if  conveuanoe*. 

See      "Assignments":     "Chattel     Mortgages"; 

"Deeds":    "Mortgages." 
BUls  of  sale,  see  "Sales,"  f  4. 

CONVICTS. 

Pardon,  see  "Pardon." 

Rev.  Code  1892,  S  3201,  providing  for  work- 
ing convicts  on  a  farm  leased  for  tne  purpose, 
held  not  repealed  by  Acts  1894,  p.  65,  c.  75. 
—Henry  y.  State  (Miss.)  866. 

Rev.  Code  1892,  |  8201,  providing  for  work- 
ing convicts  on  farm  leased  for  that  purpose, 
hOd  not  repealed  by  Acts  1900,  p.  63,  c.  56, 
in  view  of  Acts  1902,  p.  64,  c.  67. — Henry  v. 
State  (Miss.)  856. 

Contract  by  board  of  control  of  penitentiary 
held  a  lease  of  lands,  and  not  a  hiring  of  con- 
victs to  the  owner. — Henry  v.  State  (Miss.) 
856. 

Rey.  Code  1802,  i  3201,  relating  to  working 
convicts  Ml  a  farm  leased  for  the  purpose,  held 
not  violative  of  Const.  {{  223,  224.— Henry  v. 
State  (Miss.)  856. 

CORONERS. 

Fees  of  coroner  as  claim  against  county,  see 
"Counties,"  (  4. 

CORPORATIONS. 

As  employers,  see  "Master  and  Servant." 

Bonds  of  as  sealed  instruments  within  statute 
of  limitations,  see  "Limitation  of  Actions." 
8  1. 

Parol  or  extrinsic  evidence  as  to  whether  con- 
tract was  meant  to  bind  corporation,  see  "Ev- 
idence," {  9. 

(gashing  return  of  process  in  action  against, 
see  "Process,"  |  1. 

Reception  of  evidence  as  to  entity  of,  see  "Tri- 
al,''^ t  2. 

Taxation  of  corporations  and  corporate  proper- 
ty, see  "Taxation,"  |  2. 

Tender  to  officer  of  company,  see  "Tender." 

PartictUor  cbuses  of  corporatUmi. 

See  "Building  and  I.«an  Associations";  "Col- 
leges and  Universities";  "Municipal  Corpora- 
tions";   "Street  Railroads." 

Insurance  companies,  see  "Insurance." 

{    1.    laeorporatlos  mMd  ovsanlaatloa. 

Irregularity  in  certificate  of  incorporation  of 
railroad  held  not  available  to  defeat  condem- 
nation proceedings  (Code  1896,  S§  1157,  1163). 
— Central  of  Georgia  Uy.  Co.  y.  Union  Springs 
&  N.  Ry.  Co.  (Ala.)  473. 

I  S.    CapttaL  stoek,  «ad  dlTldeads. 

Ekiuity  nas  jurisdiction  to  declare  void  the 
issuance  of  fictitious  stock  in  a  corporation. — 
Crow  V.  Florence  Ice  &  Coal  Co.  (Ala.)  401. 

A  bill  held  to  show  that  corporate  stock  was 
fictitious  within  Const.  S  234.— Crow  v. 
Florence  Ice  &  Coal  Co.  (Ala.)  401. 

Any  agreement  by  which  a  person  shows  an 
intention  to  become  a  stockholder  in  a  corpora- 
tion is  sufiicient  as  a  contract  of  subscription 
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BUDScripuon  AMa  Dinaing,  inougn  noi  lornuuiy 
or  even  regularly  made. — Planters'  &  Merchants' 
Independent  Packet  Co.  t.  Webb  (Ala.)  562. 

A  snbscription  for  stock  implies  a  promise 
to  pay  though  the  snbscription  is  before  in- 
corporation, and  though  the  subscriber  makes 
no  cash  payment,  and  proceedings  after  incorpo- 
ration are  without  notice  to  him. — Planters'  & 
Merchants'  Independent  Packet  Co.  v.  Webb 
(Ala.)   562. 

In  an  action  to  collect  a  stock  subscription, 
it  was  no  defense  that  the  corporation  had 
not  fully  complied  with  the  statute  providing 
for  its  incorporation. — Planters'  &  Mercliants' 
Independent  Packet  Co.  v.  Webb  (Ala.)  502. 

In  an  action  to  recover  on  a  subscription  to 
defendant's  capital  stock,  the  fact  that  two  of 
the  parties,  signing  their  individual  names  to 
an  agreement  to  return  the  amount  paid  under 
certain  conditions,  were  commissioners  to  open 
books  of  subscription  to  the  capital  stock,  held 
not  to  render  defendant  corporation  liable  under 
the  agreement — Russell  v.  Broadus  Ootton  Mills 
(Ala.)  712. 

I  3.     Members  and  stoekholders. 

A  bill  by  a  stockholder  for  redress  for  a 
wrong  against  a  corporation  held  to  show  the 
futility  of  seeking  redress  through  the  directors 
in  control.— Crow  v.  Florence  Ice  &  Coal  Co. 
(Ala.)  401. 

*A  stockholder  of  a  corporation  before  sued 
for  a  wrong  against  the  corporation  must 
apply  to  the  officers  for  redress,  unless  it  would 
be  anavailing. — Crow  v.  Florence  Ice  &  Coal 
Co.  (Ala.)  401. 

I  4.     OAoers  aad  •cents. 

A  deed  of  property  of  a  corporation  to  a  di- 
rector on  resolution  of  the  board,  he  participat- 
ing and  being  necessary  for  a  quorum,  held 
voidable,  not  void. — Mobile  Land  Imp.  Co.  v. 
Gass  (Ala.)  229. 

A  bill  for  the  cancellation  of  a  certificate 
of  stock  because  fictitious,  and  for  the  removal 
of  directors  of  the  corporation,  held  not  to  give 
jurisdiction  of  the  question  of  the  removal  of 
the  directors. — Crow  v.  Florence  Ice  &  (Joal  Co. 
(Ala.)   401. 

•BJquity  will  determine  the  legality  of  an  elec- 
tion of  directors  of  a  corporatiou  only  where  the 
question  arises  incidentally  in  a  suit  of  which 
the  court  has  jarisdiction. — Crow  v.  Florence 
Ice  &  Coal  Co.  (Ala.)  401. 

I  5.     Oorpovat*  powers  and  UabUlttes. 

Facts  held  not  to  estop  a  corporation  to  avojd 
its  deed  to  a  director. — Mobile  Land  Imp.  <5o. 
▼.  Oass  (Ala.)  229. 

A  corporation  by  resolution  of  board  of  di- 
rectors held  not  to  have  ratified  in  part  a 
transaction  with  a  director. — Mobile  Land  Imp. 
Co.  V.  Gass  (Ala.)  229. 

Prima  facie  authority  of  the  attorney  of  a 
corporation  to  sue  for  all  its  lots  conveyed  to 
a  director  held  overcome  by  resolution  of  the 
directors. — Mobile  Land  Imp.  Co.  v.  Gass  (Ala.) 
228. 

♦Under  Const.  {  234,  and  Code  1896,  {  1270, 
held,  there  was  no  error  in  enjoining  issue  of 
bonds  by  a  corporation. — American  Ice  &  In- 
dustries Co.  T.  Crane  (Ala.)  233. 

A  suit  by  a  stockholder  to  set  aside  on  the 
ground  of  ultra  vires  a  transfer  by  the  corpo- 
ration of  its  property  held  barred  by  laches. — 
Cole  T.  Birmingham  Union  Hy.  Co.  (Ala.)  403. 


In  an  action  by  a  corporation,  the  deciaratioa 
need  not  specially  allege  a  compliance  with 
every  circumstance  required  as  precedent  to 
investiture  with  the  powers  conferred  by  its 
charter. — ^Planters'  &  Merchants'  Independent 
Packet  Co.  r.  Webb  (Ala.)  562. 

'Where  an  instrument  in  the  form  of  a  note 
is  executed  by  a  corporation  and  indorsed  br 
the  stockholders,  and  suit  is  brouirht  thereon, 
the  minutes  of  the  corporation  held  admissible 
to  show  the  intent  of  the  parties. — Somers  t. 
Florida  Pebble  Phosphate  Co.  (Fla.)  61. 

{   O.    Insolveney  and  reoelrers. 

*The  purchase  by  a  corporation  of  shares 
of  its  own  capital  stock  is  a  fraud  upon  its 
creditors. — ^Hall  &  Farley  v.  Alabama  Term- 
inal &  Improvement  Co.  (Ala.)  285. 

Where  a  corporation,  for  the  purpose  of  re- 
leasing solvent  subscribers  to  stock,  accepts 
in  lieu  of  the  subscription  the  obligation  of  a 
known  insolvent,  a  creditor  of  the  corporation 
may  enforce  the  obligation  of  the  original  sub- 
scriber.— Hall  &  Farley  v.  Alabama  Terminal 
&   Improvement  Co.   (Ala.)  285. 

The  act  of  a  corporation  in  surrendering  as 
paid  notes  given  for  stock  held  a  fraud  npon 
creditors,  entitling  them  to  sue  to  enforce  the 
notes. — Hall  &  Farley  v.  Alabama  Temxinal 
&  Improvement  Co.  (Ala.)  285. 

Money  paid  and  bonds  transferred  by  a  debt- 
or corporation  for  shares  of  its  own  stock  is 
property  fraudulently  transferred,  which  may 
be  reached  and  subjected  by  a  creditor  of  a 
corporation  on  a  bill  in  chancery. — Hall  & 
Farley  v.  Alabama  Terminal  &  Improvement 
Co.  (Ala.)  286. 

I  7.    OonaoUdation. 

'Under  Code  1896,  (  1204,  final  consolidated 
corporation  is  liable  for  debts  of  original  con- 
stituent companies. — Birmingham  Ry.,  Light  & 
Power  Co.  v.  Bnslen  (Ala.)  74. 

Under  Code  1896,  H  1202-1204,  suit  a«ainst 
corporation,  which  consolidated  pending  snit 
with  another  corporation  without  dhang^ng  its 
name,  would  proceed  as  though  no  consolidation 
had  occurred. — Birmingham  Ry.,  Light  &  Power 
Co.  T.  Enslen  (Ala.)  fi. 

i  8.     Foreign  earporatloBa. 

The  Birmingham  city  court  liad  no  Jurisdiction 
of  an  action  against  a  foreign  corporation  on  a 
cause  of  action  which  arose  outside  of  the 
state. — Eiozier  Lumber  Co.  t.  Smith-Isburgh 
Lumber  Co.   (Ala.)   714. 

A  return,  on  a  writ  directed  to  the  E.-Y. 
Co.,  a  corporation,  that  service  was  made  on 
the  president  of  the  within  named  defendant, 
"to  wit,  the  E.  &  Y.  Company,"  is  sufficient. 
— Putnam  Lumber  Co.  v.  Ellis-Young  Co. 
(Fla.)  193,  198;  Ellis- Young  Co.  v.  Putnam 
Lumoer  Co..  Id. ;  Same  y.  East  Coast  Lumber 
Co.  (Fla.)  198. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  f  3. 
Of  record  of  court,  see  "Courts,"  f  2. 
Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  ({  7,  8. 

COSTS. 

In  bastardy  proceedings,  see  "Bastards,"  |  1. 
Indemnity  to  sheriff  for  costs,  see  "Sherifb  and 
Constables,"  {  1. 
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peal  and  Error,"  i  23. 

4    1.    Hatiure,    crovaiU,    *ad    •zteat    of 
right  In  KeneraL 

•The  matter  of  the  payment  of  coats  rests 
in  the  discretion  of  the  court. — Francis  t. 
"White  (Ala.)  174. 

4     S.    8«oarlt7  for  paymwit. 

Under  Code  1896,  {f  3331.  3421.  defecU  in 
form  of  undertaking  given  as  security  for  costs 
in  quo  warranto  proceeding  held  immaterial 
'where  additional  security,  which  waa  sufficient, 
waa  filed.— Lee  v.  State   (Ala.)  720. 

f    8.   Ob   appeal   or   error,   and   om   new 
trial  or  Biotloa  therefor. 

Where  a  judgment  setting  aside  a  writ  of 
oequestration  is  reversed  with  a  provision  that 
defendant  should  pay  the  costs,  and  that  the  se- 
<]uestration  be  restored  and  an  accounting  had, 
the  reference  as  to  costs  applied  only  to  those 
incurred  up  to  the  rendition  of  the  judgment  in 
the  Supreme  Court. — Martel  v.  Jennings-Hey- 
wood  Oil  Syndicate  (La.)  708;  In  re  Martel,  Id. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Mnniclpal  Corporations,"  |  4. 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 

See  "Forgery." 

.  COUNTIES. 

Dispensation  of  liquors  in,  see  "Intoxicating 
Liquors,"  g§  1,  2. 

Enactment  of  statutes,  see  "Statutes."  {f  1,  2. 

Judicial  notice  of  subdivisions  of,  see  "Evi- 
dence," f  1.  , 

Judicial  sales  in  particular  county,  see  "Judi- 
cial Sales." 

Mandamus  to  county  board,  see  "Mandamus," 
S  3. 

Special  or  local  laws,  see  "Statutes,"  U  2,  3. 

State  aid  in  building  courthouse,  see  ''States," 
i  2. 

I    1.    OoTemnemt  aad  offloers. 

*A  court  of  county  commissioners  has  exclu- 
sive power  to  determine  the  necessity  for  a 
new  courthouse,  and  their  bona  fide  acts  in  this 
respect  cannot  be  judicially  controlled. — Tally 
V.  Commissioners'  Court  of  Jacluon  County 
(Ala.)  167. 

Act  Feb.  6.  1901  (Acta  1901,  p.  754),  con- 
strued, and  held  to  authorize  the  removal  of 
county  seat  and  new  county  buildings  on  de- 
termining that  it  could  be  done  without  in- 
creasing the  tax  rate  of  future  years. — Hand 
V.  StapTeton  (Ala.)  651. 

A  police  jury  may  meet  in  special  session  on 
the  call  of  the  president  or  otherwise,  notice  of 
the  meeting  being  given. — Dupuy  v.  Police  Jury 
of  Pariah  of  Iberville  (La.)  627. 

It  a  courthouse  is  established  in  a  town,  the 
corporation  limit*  of  which  are  thereafter  en- 


An  ordinance  declaring  that  a  courthouse 
shall  be  built  on  one  lot  at  the  pariah  seat  be- 
ing inconsistent  with  a  previous  ordinance  as 
to  Duilding  on  another  lot,  the  previous  ordinance 
is  to  that  extent  repealed. — Dupuy  T.  Police 
Jury  of  Parish  of  Iberville  (La.)  627^ 

Whether  a  police  jury  in  undertalcing  to  build 
a  courthouse  on  a  new  site  is  acting  wisely  pre- 
sents nothing  on  which  the  Supreme  Court  can 
act.  as  the  discretion  vested  in  the  police  jury 
is  not  subject  to  judicial  control. — Dupuy  v. 
Police  Jury  of  Parish  of  Iberville  (La.)  627. 

{  S*     Propertr,  eMitraets,  aad  liabilities. 

A  contract  for  the  erection  of  a  county  court- 
house will  not  be  enjoined  on  the  ground  that 
the  action  of  the  commissioners'  court  in  levy- 
ing a  special  tax  for  a  number  of  years  to  pay 
for  the  courthouse  was  invalid. — ^Tally  v.  Oom- 
missiouers'  Court  of  Jackson  County  (Ala.)  167. 

i  3.    Fisoal    manasement,    pnbllo    debt, 
seenritiea.  and  taxation. 

The  issuance  by  order  of  commieaioaers' 
court  of  interest-bearing  warrants  on  the  coun- 
ty treasurer  for  a  debt  contracted  for  the 
buildinK  of  a  courthouse  held  not  the  issuance 
of  bonds,  within  Const,  f  222. — Tally  v.  Com- 
missioners' Court  of  Jackson  0>uuty  (Ala.)  167. 

The  provision  of  Acts  1908,  p.  91.  J  2,  re- 
quiring special  notice  of  an  election  for  the 
authorization  of  an  issue  of  county  bonds  to 
be  given  by  the  probate  judge,  is  directory  only. 
—Wilson  v.  Pike  County  (Ala.)  870. 

Under  Acts  1903.  p.  92,  §S  4,  5,  providing 
tor  an  election  for  the  issuance  of  county  bonds, 
the  voters  held  chargeable  with  notice  of  the 
place  of  such  election  independent  of  the  notice 
required  by  section  2. — ^Wilson  t.  Pike  County 
(Ha.)  370. 

Where  a  police  jury  undertakes  the  building 
of  a  courthouse,  for  which  it  is  necessary  to  in- 
cur a  debt,  the  contract  may  be  made  on  the 
basis  of  cash  realized  or  to  be  realized  from 
certificates  of  parish  indebtedness,  to  the  pay- 
ment of  which  the  8un)ln8  is  dedicated. — Dupuy 
V.  Police  Jury  of  Parish  of  Iberville  (La.)  627. 

A  dedication  by  ordinance  of  a  police  jucy  of 
2  mills  of  the  estimated  surplus  of  the  parish 
tax,  without  specification  as  to  the  number  of 
years  for  which  the  tax  is  dedicated,  is  con- 
trolled by  Rev.  St.  {  2449.  and  Acts  1902,  p.  39, 
No.  S2,  to  the  extent  that  it  must  continue  for 
10  years  if  uece.<isary  for  the  payment  of  the 
debt. — Dupuy  ▼.  Police  Jury  of  Parish  of  Iber- 
ville (La.)  ^. 

I  4,    Olalau  acalnst  eonnty. 

A  contract  by  a  board  of  county  commission- 
ers for  the  construction  of  a  courthouse  held 
not  an  abdication  of  the  power  of  the  board 
to  audit  claims  against  the  county. — Tially  v. 
Commissioners'  Court  of  Jackson  Connty  (Ala.) 
167. 

Act  Feb.  10,  1899  (Acts  1898-99.  p.  815)  (  2, 
requiring  itemization  and  verification  of  coro- 
ner's fees,  held  not  to  create  an  irreconcilable 
conflict  between  such  act  and  the  general  law, 
requiring  all  claims  against  the  county  to  be 
audited  and  allowed  by  the  board  of  revenue. — 
Miller  v.  State  (Ala.)  658. 

Under  Code  1896,  i  958,  subd.  3,  H  1416.  1417, 
1429.  subd.  4,  Act  Feb.  18,  1899  (Acta  1898-99. 
p.  1115),  the  county  treasurer  of  J.  county  held 
not  bound  to  pay  coroner's  tees  not  audited  by 
the  board  of  revenue  of  such  county,  notwith- 
standing  Act    Feb.   10^    1899   (AcU   1898-99, 


'Point  annotated.    Boo  syllabna. 


See  "Connties,''  1 1. 


COUNTY  SEAT. 

See  "Counties,"  S  1. 

COURTS. 

Contempt  of  court,  see  "Contempt" 

Effect  of  rendwine  judgment  when  court  is  not 
in  session,  see  "Judgment,"  I  1. 

Enactment  of  statutes,  see  "Statutes,"  88  1>  2. 

Failure  to  return  indictment  at  time  fixed  for 
holding  conrt,  see  "Indictment  and  Informa- 
tion," i  1. 

Judges,  see  "Judges." 

Judicial  notice  of  sessions,  see  "Evidence,"  I  1. 

Judicial  power,  see  "Constitutional  Jm.w,"  i  8. 

Justices'  courts,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  courts,  see  "Mandamus," 

i  2- 
Proceedings  on  Sunday,  see  "Sunday." 
Province  of  court  and  jury,  see  "Trial,"  {  5. 
Beview  of  action  of  commissioners'  court,  see 

"Certiorari,"  S  1. 
Review  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  ".Jury,"  {  1. 
Special  or  local  laws,  see  "Statutes,"  H  2,  3. 
IhUe  of  statute,  see  "Statutes,"  {  5. 

JurUdietion  of  particular  aotiont,  proceedino», 
or  tuhjectt. 

See  "Partition,"  8,1. 

By  or  against  foreign  corporations,  see  "Cor- 
porations," I  8. 

By  or  against  national  banks,  see  "Banks  and 
Banking,"  8  2. 

Criminal  prosecutions,  see  "Criminal  Law,"  8 
3. 

Removal  of  corporate  directors,  see  "Corpora- 
tions," 8  4, 

Sales  of  property  of  decedents'  estates,  see  "Ex- 
ecutors and  Administrators,"  8  5. 

Summary  proceedings  against  attorney,  see  "At- 
torney and  Client,"  8  !• 

Special  ^urtediotion*  and  proceedings  therein. 
Appellate  Jurisdiction,  see  "Criminal  Law,"  8 
34. 

8   1*    Nstitf*,  aztaat,  aad  exevelae  of  J«> 
rlsdlotioii  la  Keneral. 

'Consent  of  parties  cannot  give  jurisdiction 
to  a  court. — Baggett  v.  Mason  (Ala.)  728. 

*The  commissioners'  court  is  of  limited  juris- 
diction, and  its  records  must  affirmatively  show 
the  existence  of  the  facts  on  which  its  author- 
ity rests. — Commissioners'  Court  of  Blount 
County  V.  Johnson  (Ala.)  910. 

8  2.    EstebUsbneat,    organisatioii,    «ad 
prooednre  la  cenerAl. 

TJnder  Code  1896,  8  917,  the  venire  for  the 
second  week  of  an  adjourned  term  held  valid, 
though  the  order  of  adjournment  made  no 
provision  for  jurors  for  the  first  week. — Peel 
T.  State  (Ala.)  251. 

A  circuit  court  held  presumed  to  have  been 
properly  organized  by  the  supernumerary  judge, 
under  Act  Feb.  20,  1899  (Acts  1898-99,  p.  237) 
8  3.— Peel  V.  State  (Ala.)  251. 

Organization  of  a  circuit  court  by  the 
supernumerary  judge  held  regular,  without  min- 
ute entry  showing  why  the  circuit  judge  was 
not  present. — Peel  y.  State  (Ala.)  251. 


judge  has  no  authority  to  order  a  special  term 
of  court  without  giving  the  notice  required  by 
law. — McMillan  t.  City  of  Gadsden  (Ala.)  569. 

Act  creating  Geneva  county  court  held  valid 
and  constitutional. — Holman  v.  State  (Ala.)  6i&. 

The  clerk  of  a  court  may  be  properly  permit- 
ted to  correct  the  date  of  filing  a  writ  or  papo' 
so  as  to  speak  the  truth. — Newman  ▼.  State 
(Ala.)  648. 

*The  construction  to  be  {daced  on  a  statute 
may  be  re-examined  notwithstanding  former 
adjudication  by  divided  court,  where  the  in- 
terests involved  are  important. — Hand  t.  Staple- 
ton  (Ala.)  651. 

Under  the  express  provisions  of  Acts  1900-01, 
p.  646,  the  23d  day  of  September,  1903.  was 
a  time  authorized  by  law  for  holding  the  circuit 
court  of  Walker  county. — Kansas  City,  M.  &  B. 
R.  Ck>.  y.  Randolph  (Ala.)  920. 

Where  a  petition  for  habeas  corpns  alleges 
that  petitioner  was  tried  on  Sunday,  and  a 
certified  copy  of  the  record,  made  a  part  of 
the  petition,  states  that  the  trial  was  had  on 
Saturday,  tlie  writ  will  not  be  allowed. — Han- 
ley  V.  State  (Fla.)  149. 

EJntries  in  the  record  proper  of  a  trial  court 
import  verity  and  cannot  be  questioned  on 
habeas  corpus. — Hanley  y.  State  (Fla.)  149, 

The  appellate  court,  equally  wiOi  anitors. 
is  bound  by  its  rules,  and  they  mast  be  con- 
strued as  statutes  would  be  construed. — Florida 
Land  Rock  Phosphate  Co.  y.  Anderson  (Fla.) 
392. 

8  S.     Court*  o<  ceneral  orlgiiial  Juiadie- 
tioa. 

A  declaration  alleging  refusal  ■at  a  telegraph 
company  to  pay  money .  in  its  hands  to  which 
the  plaintiff  was  entitled  held  to  state  a  bona 
fide  claim  within  the  jurisdiction  of  the  circuit 
court,  though  the  money  withheld  be  below  the 
jurisdictional  amount — Western  'Union  Tele- 
graph Co.  y.  Weils  (Fla.)  83a 

The  chancery  court  has  jurisdiction  to  de- 
termine all  matters  relating  to  the  administra- 
tion of  estates,  aiid  is  always  open  to  bear 
petitions  asking' for  the  construction  of  a  wilL 
— Owens  V.  Waddell  (Miss.)  459. 

8    4.    Oonrts  of  limited  or  inferior  Jnria* 
dietlom. 

A  city  court,  created  by  Acts  1863,  pp.  122, 
123,  possesses  jurisdiction  by  virtue  of  Code 
1896,  88  944,  3767,  3810,  of  proceedings  for 
summary  judgments  authorised  by  chapter 
106,  Code  1896.— McDonald  y.  State  (Ala.) 
257. 

8   B.    Courts  of  appellate  Jvrlsdletloa. 

*Const  art.  4,  §  13,  does  not  authorize  the 
Justices,  on  request  of  the  Governor,  to  in- 
terpret or  pass  upon  the  constitutionality  of 
statutes  that  affect  the  (jrovemor's  executive 
powers  and  duties. — Advisory  Opinion  to  Gov- 
ernor (Fla.)  187. 

Where  plaintiff's  petition  sets  np  that  it  has 
property  Within  the  city  limits  not  subject  to 
taxation,  and  defendants  urge  that  plaintiff 
owes  taxes  under  the  law,  the  question  of  the 
legality  of  a  tax  is  involved,  so  that  the  Su- 
preme Conrt  has  jurisdiction  on  appeal. — Mo- 
nongahela  River  Consol.  Coal  &  Coke  Co.  v. 
Board  of  Assessors  (La.)  601. 
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S      !•    OonatnetloB  and  operation. 

*The  grantee  of  land  does  not  become  the 
o'^ner  of  the  grantor's  right  of  action  against 
liis  vendor  for  damages  for  an  existing  breach 
o*  a  covenant  of  warranty. — Pinctard  v. 
.A-merican  Freehold  Land  Mortg.  Co.  (AU.> 
890. 

A  conveyance  by  a  grantee  In  a  deed  contain- 
ing a  covenant  of  warranty  of  the  right  to  cut 
CLnd  ase  timber  on  the  land  conveyed  does  not  op- 
erate as  an  assignment  of  the  grantee's  right  of 
action  for  a  breach  of  that  covenant. — ^Turner  T. 
X.iaw8on  (Ala.)  755. 

In  a  suit  by  grantees  in  a  deed  against  the 
:four  grantors  for  breach  of  warranty,  held, 
-that  a  consideration  admitted  by  the  plea  to 
tiave  moved  to  one  co-warrantor  was  sufficient 
to  support  the  warranty  of  all  the  other  co- 
-warrantors. — Tucker  v.  Butterweck  (Fla.)  480. 

%    X.    Perf  oPBiaae*  o«  ItrMMlu 

*Where  a  deed  by  mutual  mistake  describes 
land  oUier  than  that  intended  to  be  conveyed, 
tile  covenants  in  the  deed  are  not  thereby 
broken. — Pinckard  y.  American  Freehold  Land 
Mortg.   C!o.    (Ala.)   350. 

"Where,  when  a  deed  is  ezecnted,  the  gran- 
tor does  not  own  the  land  to  be  conveyed,  the 
covenant  of  warranty  is  broken. — Pinckard 
-V.  American  Feehold  Land  Mortg.  Co.  (Ala.) 
860. 

f    3.    Aotloma  for  breaoh. 

A  count  in  a  complaint  averring  a  warranty 
aKainst  incumbrances,  but  alleging  an  out- 
standing paramount  title  at  the  date  the  deed 
was  executed,  held  demurrable. — Henderson  T. 
H.  L.  Berry  (30.  (Ala.)  (562. 

A  count  in  a  complaint  for  breach  of  warran- 
ty in  a  deed  held  to  exclude  the  conclusion  that 
the  title  under  which  plaintiff  was  evicted 
emanated  from  him. — Henderson  v.  H.  L.  Berry 
Co.  (Ala.)  662. 

Grantee  in  a  warranty  deed  cannot  cut  timber 
which  is  standing  on  the  land,  but  belongs  to  an- 
other, thereby  incurring  the  penalty  prescribed 
by  Code  1896,  §  4137,  and  hold  his  grantor  re- 
sponsible for  the  amount  of  the  penalty, — Tur- 
ner V.  Lawson  (Ala.)  755. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |{  4,  7. 

CREDITORS. 

See  "Bankruptcy";  "Fraudulent  (Tonveyan- 
oes." 

As  affected  by  homestead  exemption,  see  "Home- 
stead," i  3. 

Bill  by  for  discovery  of  assets,  see  "Discovery," 
S  1. 

Remedies  against  surety,  see  "Principal  and 
Surety."  I  2. 

Right  of  municipal  creditors  to  mandamus,  see 
''^Mandamus,"  §  2. 

Rights  and  remedies  of  surety,  see  "Principal 
and  Surety,"  §  3. 

Subrogation  to  rights  of  creditors,  see  "Snbro- 
gation." 


*  Point  aaaotatod.    Sao  ajUabat. 


CRIMINAL  LAW. 

See  "Ball."  «  1;    "Convicts";    "Grand  Jury"; 

"Indictnint    and    Information";    "Pardon"; 

"Witnesses." 
Conviction  of  offense  included  in  that  charged, 

see  "Indictment  and  Information,"  |  6. 
Criminal    liability    under   election   statutes   as 

affecting  construction  thereof,  see  "Elections," 

Disqualification  of  Judge  to  preside  in  criminal 
case,  see  "Judges,     §  4. 

Reward  for  apprehension  of  criminal,  see  "Re- 
wards." 

Summoning  attendance,  discharge  and  compen- 
sation of  jury  in  criminal  prosecutions,  see 
"Jury,"  i  3. 

Title  of  statute,  see  "Statutes,"  |  5. 

Validity  of  conviction  in  trial  on  holiday,  see 
"Holidays." 

Violation  of  criminal  law  as  defense  in  action 
on  policy,  see  "Insurance,"  {  9. 

Particular  offentet. 

See  "Arson";  "Assault  and  Battery,"  I  2; 
"Burglary";  "Contempt";  "Bmbesslement"; 
"Fatae  Pretenses";  "Forgery";  "Gaming,"  { 
2:  "Homicide":  "Incest";  "Larceny"; 
"Rape";  "Reoeiviog  Stolen  Goods";  "Rob- 
bery^';  "Seduction,^  8  1;   "Trespass,"  {  3. 

Against  liouor  laws,  see  "Intoxicating  Liquors," 
ij  1,  4,  6. 

Bastardy,  see  "Bastards,"  {  1. 

Carrying  weapon,  see  "Weapons." 

Failure  to  maintain  or  repair  highway,  see 
"Highways,"  |  1. 

Failure  to  work  on  highway,  see  "Highways," 
f  ^• 

Fraudulent  change  of  name,  see  "Names." 

Unlawfully  assuming  to  act  as  insurance  agent, 
see  "Insurance,"  §  1. 

Violation  of  condition  in  pardon,  see  "Pardon." 

Wrongful  removal  of  property  by  tenant,  see 
"Landlord  and  Tenant,"  g  4. 

S    1.    Xatnre  and  elements  of  erime  and 
defenses  In  aeneral. 

•Under  Clonst.  art.  16,  {  25,  the  term  "felony" 
means  a  criminal  offense  punishable  with  death 
or  imprisonment  in  the  state  penitentiary. — 
Waldcn  v.  State  (Fla.)  151. 

Rev.  St.  S  792,  denouncing  four  crimes  con- 
nected with  the  disjunctive  "or,"  creates  four 
separate  and  distinct  crimes,  the  first  being 
"assault  by  willfully  shooting  at" — State  v. 
Fairbanks  (La.)  443. 

Acts  1896,  p.  03,  No.  59,  classing  the  crime 
of  "shooting  at"  as  a  felony,  is  within  the 
law-making  authority,  and  the  court  cannot 
look  into  the  propriety  of  such  statute  further 
than  to  ascertain  whether  it  falls  within  the 
power  of  the  Legislature. — State  ▼.  Fairbanks 
(La.)  443. 

i  S.    Oapaoity  to  ooaunlt  and  roaponsia 
blllty  for  orime. 

*The  criminnlity  of  a  murder  is  not  lessened 
by  the  partial  intoxication  of  the  murderer. — 
Butler  V.  State  (Miss.)  1005. 

{    3.    Jnrisdietlon. 

Acts  1891-95,  p.  498,  limiting  the  criminal 
jurisdiction  of  justices  of  the  peace  and  no- 
taries in  the  city  of  Birmingham  and  certain 
precincts  in  J.  county,  held  only  to  repeal  all 
laws  in  so  far  as  they  affected  tlie  jurisdic- 
tion of  justices  and  notaries  in  the  territory 
named  in  the  act. — Lee  t.  State  (Ala.)  366. 


officers.— Lee  v.  State  (Ala.)  366. 

Acts  1894-95.  p.  498,  resecting  the  criminal 
jurisdiction  of  justices  m  the  city  of  Birming- 
ham, heU  not  void  because  at  the  date  the 
act  was  passed  the  act  establishing  the  police 
court  in  such  city  to  which  warrants  were 
made  returnable  had  not  been  passed.— Lee 
V.  State  (Ala.)  366. 

Acts  1894-05,  p..  498,  limiting  the  criimn^ 
jurisdiction  of  justices  in  the  city  of  Birming- 
ham, held  not  in  contravention  of  Const.  1878, 
art.  6,  §  5.— Lee  t.  State  (Ala.)  366. 

Acts  1884-95,  p.  498,  limiting  the  criminal 
jurisdiction  of  justices  in  ^<^eitain  precmcts 
in  J.  county,  fceW  not  repealed  by  Acts  1900-01. 
p.  216.  i  8.— Lee  t.  State  (Ala.)  366. 

The  circumstances  that  wagers  were  made 
under  the  guise  of  telegrams  to  a  neiRhhorlng 
town  in  another  state  heU  Mily  a  subterfura 
or  evasion  of  Acts  1904  p.  292,  No.  128,  pro- 
hibiting the  operation  of  a  poolroom,  ana  have 
no  legal  effect  whatever  on  the  venue  of  the 
offense.— State  v.  Maloney  (La.)  539. 

*  •BxcitemSt  caused  by  murder,  which  had  sub- 
sided before  trial,  ^W  "otground  for  change  of 
venue.— Butler  v.  State  (Miss.)  1005. 


t  5.  PrelimtaaPT  oomplalat,  aflda^t, 
vsrrant,  ezamlnatioiii  oommlt- 
ment,  and  ■vmmary  trial. 

Under  Acts  1901,  p.  1865,  I  24,  giving  the 
city  court  of  Bessemer  authority  to  issue  war- 
rants, that  court  may  allow  the  amendment 
of  an  affidavit  of  complaint  made  before  a 
justice  and  returnable  to  the  city  court.— With- 
erspoon  t.  State  (Ala.)  356. 

Under  Code  1896,  «  4600,  signature  of  afflaut 
to  affidavit  for  commencement  of  prosecution 
before  justice  of  the  peace  held  not  necessary. — 
Holman  v.  State  (Ala.)  646 


*A  atatement  by  decedetit  held  admissible  as 
a  part  of  the  res  gesta;  on  a  trial  for  her  mur- 
der.—Nordan  T.  State  (Ala.)  406. 

On  an  issue  whether  defendant's  store  was 
open  on  the  day  in  question  for  traffic,  evidence 
that  witness  saw  a  person  putting  sometbmg 
in  his  pocket  that  looked  like  a  botUe  of  wme 
held  relevant— Dillard  v.  State  (Ala.)  DB4. 

♦In  order  that  the  trailing  of  bloodhoonds 
from  the  place  of  the  crime  may  be  used  as 
evidence  against  defendant  it  must  be  first 
shown  that  the  bloodhounds  were  trained  to 
track  human  beings,  and  could  do  so  vvitt^a  de- 
gree of  accuracy.- Little  v.  State  (Ala.)  874. 

On  a  criminal  prosecution  held  not  error  to 
sustain  an  objection  to  a  question  to  a  witness 
as  to  whether  accused  had  "spells.  — Bamett 
T.   State  (Ala.)  778. 

The  price  at  which  an  owner  of  goods  may  re- 
tail them  does  not  necessarily  fix  their  market 
value,  and  where  a  witness  testified  that  the 
owner  sold  the  goods  at  retail  at  a  price  stated, 
it  was  error  to  exclude  a  question  as  to  what 
the  goods  cost  the  owner. — Moss  v.  State  (Ala.) 
830. 

On  a  prosecution  for  obtaining  money  by 
falsely  pretending  to  be  the  owner  of  property, 
the  proceedings  and  judgment  in  a  claim  suit 
interposed  in  an  action  against  defendant  »W* 
properly  excluded. — Frederick  v.  State  (Ala. I 
915. 

•A  false  explanation  given  by  accused  of  any 
suspicious  fact  or  circumstances  tending  to  con- 
nect him  with  the  offense,  such  as  a  denial  of 
his  identity,  is  admissible  in  evidence  against 
him.— Franklin  v.  State  (Ala.)  979. 

In  homicide,  where  accused  was,  and  what 
he  was  doing,  from  the  time  of  the  offense  to 
the  time  of  his  arrest,  is  admissible  on  the  issue 
of  flight.— Franklin  v.  State  (Ala.)  979. 


I  6.     ArraignmeBt  and  pleas,  and  nolle 
prosequi  or  disoontlBvanoe. 

Instructions  on  a  trial  for  crime  held  proper- 
ly refused  as  argumentative. — Carwile  v.  State 
(Ala.)  220. 

•After  the  defendant  has  pleaded  not  guilty 
to  the  indictment,  dilatory  pleas  cannot,  as  a 
matter  of  right,  be  filed,  and,  if  filed  without 
permission,  the  court  on  motion  may  strike 
them  out-^mith  t.  State  (Ala.)  329. 

Action  of  the  court  in  permitting  pleas  in 
abatement  and  a  demurrer  to  the  indictment 
to  be  filed  held  to  sufficiently  show  permission 
by  the  court  to  file  such  pleas  after  a  plea  of 
not  guilty.— Smith  v.  State  (Ala.)  329. 

A  defendant's  plea  in  abatement  to  an  indict- 
ment held  made  material  by  the  state  taking 
issue  thereon. — Nordan  v.  State  (Ala.)  40O. 

I  7.     Erldenoe— Judicial  Botioe.- 

•The  court  judicially  knows  the  names  of  the 
judges  in  the  state. — Brunson  v.   State   (Ala.) 


^! 


J9. 

A  court  held  not  authorized  to  take  judicial 
notice  of  the  conditions  of  the  roads  of  a  coun- 
ty.—Ward  V.  State  (Ala.)  923. 

*The  court  will  take  judicial  notice  that  there 
is  lawful  current  coin  in  the  United  States,  rep- 
resenting the  value  of  five  cents,  called  a 
"nickle."— Barddell  v.  State  (Ala.)  975. 

The  word  "poolroom"  is  to  be  understood  in 
its  most  popular  signification,  and  the  court 


*On  a  trial  for  murder,  evidence  of  flight  if 
admissible. — State  v.  Nash  (La.)   854. 

{  e.     —  Otber  offenses,  and  eluraeter 
of  aocased. 

In  a  criminal  prosecution,  questions  askfd 
defendant  while  being  examined  in  his  own  be- 
half as  to  any  prior  conviction  of  any  crime 
JieJd  properly  excluded  as  an  attempt  to  im- 
properly prove  defendant's  character. — Banks  v. 
State  (Ala.)  921. 

{  10.  ^—  Materiality  and  eompetaney  la 
general. 

•Evidence  of  an  experiment  whereb^f  to  test 
the  truth  of  testimony  that  a  certain  thing 
occurred  is  not  admissible,  where  the  conditions 
are  not  shown  to  be  similar. — Spires  v.  State 
(Fla.)  181. 

Whether  the  evidence  of  exparfmente  is  ad- 
missible is  a  preliminary  question  for  the  court 
—Spires  v.  State  (Fla.)  181. 

§  11.   ^—  Best  and  secondary  eTldenee. 

It  is  error  to  permit  a  witness  to  sute  the 
contents  of  a  letter,  which  he  testifies  was  in 
his  possession,  on  his  mere  statement  that  it 
is  lost,  misplaced,  or  destroyed,  where  he 
further  testifies  that  only  the  day  before  he 
destroyed  a  number  of  letters  and  papers,  bar 
has  made  no  special  search  for  the  one  in 
question. — Tagert  v.  State  (Ala.)  293. 

•On  a  trial  for  the  forgery  of  the  signature 
of  a  firm,  the  testimony  of  a  partner  that  the 
signature  was   not  In  the  handwriting  of  thf 


•  Point  annotated.    Boo  sjllalras. 
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tbe  best  evidence. — Woodall  t.  State  (Ala.)  718. 

'Wher*  ■  rent  contract  was  in  writinx. 
it  was  error,  in  a  prOMOntion  based  thereon,  to 
permit  the  state  to  prove  its  terms  by  parol. — 
WilsoQ  V.  State  (Ala.)  T76. 

Bridence  of  description  contained  in  written 
notices  sent  out  to  aid  in  the  apprehension  of 
accused  held  not  to  fall  within  the  rule  requiring 
tbe  best  evidence. — Franklin  v.  State  (Ala.)  9T9. 

I  IS.  — ^  Admlaaioas,  deolavatloaa,  »ad 
keavsay. 

On  a  trial  for  homicide,  evidence  of  a  vol- 
untary statement  made  by  defendant  held 
inadmissible. — Carwile   v.   State   (Ala.)   220. 

On  a  trial  for  homicide,  it  was  not  error 
to  exclude  evidence  of  a  declaration  of  decedent, 
aB  to  his  assaulting  a  third  person,  not  a  part 
of  the  res  gestae.— Sanford  v.  State  (Ala.)  370. 

It  is  competent  to  question  a  witness,  on  a 
trial  for  homicide,  testifying  to  a  statement 
made  by  decedent  as  to  his  smelling  whiskey 
on  decedent. — Sanford  v.  State  (Ala.)  370. 

'Landlord's  evidence  of  the  weight  of  certain 
cotton,  based  on  hearray,  held  inadmissible. — 
Wilson  V.  State  (Ala.)  776. 

On  a  criminal  prosecution  held  proper  to  ex- 
clude evidence  of  statements  made  by  de- 
ceased physicians  as  to  tbe  mental  condition 
of  accused. — Bamett  v.  State  (Ala.)  778. 

In  a  prosecntion  for  an  illegal  change  of 
name,  a  witness  held  not  entitled  to  testify  that 
a  garnishee  in  a  suit  bjr  the  witness  against  de- 
fendant testified  that  it  bad  no  person  in  its 
employ  known  by  defendant's  name. — Morris  v. 
State  (Ala.)  973. 

In  a  prosecution  for  seduction,  letters  volun- 
tarily written  by  defendant  to  prosecutrix,  con- 
taining admissions  of  a  criminating  character, 
were  properly  admitted  in  evidence. — ^Whatley 
V.  State  (Ala.)  1014. 

In  a  prosecution  for  seduction,  voluntary 
statements  made  after  the  act  by  defendant  to 
prosecutrix'  brother,  in  which  the  former  said 
that  he  was  going  to  marry  prosecutrix,  were 
admissible.— Whatley  v.  State  (Ala.)  1014. 

1 13.  —  Opinlos  erldamea. 

On  a  trial  for  homicide,  certain  evidence 
held  inadmissible  as  the  opinion  of  the  witness 
and  as  permitting  defendant  to  make  evidence 
for  himself.— Carwile  v.  State  (Ala.)  220. 

'Allowing  witness  to  Ulnstrate  by  the  po- 
sition of  his  feet  relative  to  a  seam  in  the 
carpet  the  position  of  tracks  relative  to  the 
body  of  deceased  when  found  held  not  error. 
—Peel  V.  State  (Ala.)  251. 

*0n  the  trial  of  a  man  charged  with  in- 
cest with  his  stepdaughter,  it  is  competent  for 
a  physician,  to  whom  defendant  took  the  girl, 
to  testify  that,  when  told  that  she  was 
pregnant,  defendant  showed  no  sign  of  anger 
or  surprise. — Tagert  v.  Sute  (Ala.)  293. 

•On  trial  for  forgery,  a  writing  Jield  inad- 
missible in  evidence  for  comparison  only. — 
Washington  v.  State  (Ala.)  388. 

*It  is  proper  to  permit  a  witness,  offered  as 
an  expert  on  poisons,  to  state  the  extent  of  his 
experience. — Nordan  v.  State  (Ala.)    4()6. 

On  an  issue  whether  defendant  kept  his  store 
open  on  a  certain  day  for  the  purpose  of 
traffic,  it  was  not  error  to  permit  a  witness  to 
testify  that  a  person  who  appeared  to  be  a 


tne  witness  nss  a  previous  personal  acquain- 
tance with  such  person. — Jordan  v.  State  (Fia.) 
135. 

'Medical  experts  may  be  allowed  to  express 
their  opinions  as  to  the  time  when  wounds 
were  inflicted  upon  a  subject  living  at  the 
time  of  such  wounds. — ^Hampton  v.  State  (Fla.) 
421. 

{14.  —  Taatlatoax  of  aeeoaapUoaB  sad 
oodefendjuita. 

Testimony  of  witness  who  purchases  liquor 
on  Sunday  for  the  purpose  of  prosecuting  the 
seller  is  to  be  weighed  in  the  light  of  that 
fact.— Borck  v.  State  (Ala.)  580. 

♦A  jury  may  convict  a  defendant  on  the  testi- 
mony of  an  accomplice. — Caldwell  T.  State 
(Fla.)  188. 

{15.  —  Oonfessioma. 

*In  a  prosecution  for  mnrder,  evidence  held 
sufficient  to  form  a  predicate  for  the  intro- 
duction of  a  confession. — Smith  v.  State  (Ala.) 
329. 

*A  confession  volnntarilv  made  is  admissible. 
— Barddell  v.  State  (Ala.)  075. 

•In  a  prosecution  for  rape,  evidence  of  incul- 
patory and  exculpatory  statements,  made  by  de- 
fendants while  handcuffed  in  the  custody  of  the 
sheriff,  held  admissible. — Dnnmore  t.  State 
(Miss.)  eO. 

(16.  —^  SHdaao*  at  vrollailiuwy  exaaa- 
iaatioa  or  at  fomer  trial. 

Where  the  evidence  of  a  witness  at  a  pre- 
liminary trial  was  reduced  to  writing  by  the 
jnutiee,  the  writing  in  the  absence  of  the  wit- 
ness is  the  best  evidence  on  the  trial. — Sanford 
V.  State  (Ala.)  870. 

On  a  trial  of  a  husband  for  the  murder  of  his 
wife,  certain  evidence  of  the  testimony  of  de- 
cedent in  a  case  against  defendant  for  her  se- 
duction held  admissible. — Nordan  v.  State  (Ala.) 
406. 

In  a  criminal  case,  evidence  of  testimony 
given  by  a  witness  on  the  trial  of  one  arrested 
with  defendant  for  complicity  in  the  offense  was 
properly  excluded. — Lewis  v.  State  (Ala.)  928. 

{IT.  ^—  Watckt    aad    avAeloiuT       •' 
•rldeaea. 

*A  reasonable  doubt  of  a  person's  guilt  may 
eikist,  though  there  may  not  be  a  probability 
of  innocence. — Nordan  v.  State  (Ala.)  406. 

Testimony  of  witness  who  purchases  liquor 
on  Sunday  for  the  purpose  of  prosecuting  the 
seller  is  to  be  weighed  in  the  lignt  of  that  fact. 
—Borck  V.  State  (Ala.)  .580. 

On  a  criminal  prosecution,  evidence  that 
defendant  had  l>een  working  as  a  carpenter) 
and  that  he  did  the  work  well,  shortly  before 
the  crime,  was  admissible  on  the  defense  of 
insanity. — Bamett  v.   State  (Ala.)   778. 

f  18.   Tlaie  of  trial  aad  contlnnaace. 

Although  the  state  admits  a  showing  as  to  an 
absent  witness  for  defendant,  it  may  prove  the 
falsity  of  that  witness'  testimony. — Funderburk 
V.  State  (Ala.)  672. 

*A  conviction  under  an  Indictment  returned 
into  the  circuit  court  at  a  term  not  held  under 
any  valid  statute  held  unsustainable. — Brewer 
V.  State  (Ala.)  927. 

That  on  the  list  of  jurors  served  in  a  criminal 
case  tbe  Christian  names  of  two  of  the  jurors 
were  given   by    initials   only,   and  one  of   the 


*  Point  aaaotatad.    So*  syllabiia. 
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of  a  material  witness  whose  attendance  could 
probably  be  obtained  at  the  next  term,  though 
the  district  attorney  admitted  that  if  the  wit- 
ness was  present  he  would  testify  as  stated  by 
defendant— Walton  t.  Sute  (Miss.)  689. 

8  10>   Trial— PrsUaUmary  prooeediiiss. 

The  service  on  defendant,  on  trial  for  crime, 
of  a  copy  of  a  venire,  held  not  sufficient,  under 
Code  1896,  {  5273.— CarwUe  v.  Sute  (Ala.) 
220. 

'Consolidation  of  indictments  for  grand  lar- 
ceny and  burglary  for  trial,  with  consent  of  de- 
fendant, held  not  error. — Lucas  v.  State  (Ala.) 
821. 

In  a  criminal  prosecution,  defendant  held 
not  misled  by  a  clerical  error  in  the  address  of 
a  copy  of  the  indictment  and  venire  served  on 
him.— Banlcs  v.  State  (Ala.)  021. 

A  motion  tor  severance  in  a  criminal  case  on 
the  ground  that  the  defenses  are  antagonistic 
should  BpeciQr  wherein  the  defenses  are  antag- 
onistic, or  be  supported  by  oath  or  other  proof. 
—State  v.  Simon  (La.)  071. 

S  20.  —  OonrM  Mid  «oad«ot  of  trial  in 
Ceneral. 

Where  an  indictment  was  found,  and  de- 
fendant arraigned,  and  a  day  fixed  for  the 
trial  at  a  term  different  from  that  fixed  by  law, 
and  a  trial  was  had  on  that  day,  a  judgment 
of  conviction  was  void. — Walker  v.  State  (Ala.) 
242. 

*It  is  within  the  judicial  discretion  of  the 
court  whether  to  permit  relevant  experiments 
to  be  made  before  the  jury,  or  to  refuse  to 
permit  them. — Spires  v.  State  (Fla.)  181. 

♦Evidence  of  experiments  in  the  presence  of 
the  jury  should  only  be  admitted  where  it  is 
obvious  to  the  court  that  the  Jury  will  be  en- 
lightened thereby.— Spires  v.  State  (Fla.)  181. 

181.   — —  B«oeptloB  of  eridenoe. 

•Where  accused  was  charged  with  robbery, 
the  felonious  assault  having  been  committed 
with  a  revolver,  the  reception  of  revolver  in 
evidence,  under  special  instructions  that  the 
jury  should  not  consider  it  unless  subsequentiy 
connected  with  the  accused,  is  not  reversible 
error. — State  v.  Gordon  (La.)  625. 

{ 22.  ^—  Objeotlona  to  e-vldenoe,  ino> 
tions  to  strike  out,  and  exoep- 
tlona. 

•Court  held  not  bound  to  exclude  a  responsive 
answer  on  motion  of  the  party  asliing  the 
question. — ^Dickens  v.  State  (Ala.)  14. 

•Where  a  part  of  the  answer  of  a  witness 
is  not  responsive  to  the  question,  a  motion  to 
exclude  the  wliole  of  his  answer  is  not  the 
proper  way  to  eliminate  the  objectionable  part. 
— Tagert  t.  State  (Ala.)  203. 

•Motion  to  exclude  evidence  not  previously 
objected  to  in  a  criminal  case  held  to  come  too 
late.— Franklin  v.  State  (Ala.)  070. 

•Because  a  cross-examination  shakes  the 
credibility  or  demonstrates  the  inaccuracy  and 
unreliability  of  the  evidence  deposed  by  a  wit- 
ness, this  furnishes  no  reason  for  striking  out 
such  evidence. — Hampton  v.  State  (Fla.)  421. 

•A  motion  to  strike  the  whole  of  a  witness' 
testimony  should  not  be  granted  if  any  portion  is 
admissible. — ^Freeman  t.  State  (Fla.)  785. 


In  a  prosecution  for  murder,  a.  statement 
of  the  solicitor  for  the  state  as  to  the  effect 
of  an  admission  as  to  the  testimony  of  ab- 
sent witnesses  held  proper.— Smith  t.  State 
(Ala.)  320. 

Remarks  of  the  prosecuting  attorney,  con- 
sisting of  expressions  of  opmion  as  to  the 
enormity  of  defendant's  offense,  held  not  oror. 
—Weaver  v.  State  (Ala.)  341. 

It  is  proper  to  sustain  objections  to  remarks 
of  counsel  as  to  a  matter  the  evidence  of  which 
had  been  excluded. — Sanford  y.  State  (Ala.) 
370. 

On  a  trial  of  a  road  overseer  for  failnre  to 
discharge  his  duties,  remarks  of  solicitor  to 
the  jury  held  error. — Ward  v.  State  (Ala.)  923. 

•Where  there  is  no  evidence  to  support  the 
remarks  of  counsel,  they  are  properly  excluded. 
— Barddell  v.  State  (Ala.)  075. 

•Where,  on  objection  that  statement  of  dis- 
trict attorney  was  not  sustained  by  the  evi- 
dence, the  judge  instructed  the  jury  not  to  con- 
sider it,  the  action  of  the  court  cured  the  ir- 
regularity.— State  V.  Gordon  (La.)  625. 
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§  24.  —  Frorinee 
In  ceneraL 

•In  a  prosecution  for  murder,  certain  in- 
structions held  properly  refused  because  in- 
vading the  province  of  the  jury. — Smitb.  t. 
State  (Ala.)   320. 

An  instruction  on  a  trial  for  homicide,  that 
if  there  was  a  doubt  of  defendant's  unlawful 
killing  of  decedent  he  could  not  be  convicted 
of  manslaughter,  was  properly  refused. — Mor- 
ris V.  State  (Ala.)  608. 

•Where  thore  is  any  evidence  to  establish 
any  material  fact  involved  on  a  trial  for 
crime,  the  court  cannot  exclude  it  from  the 
jury.— Morris  v.  State  (Ala.)  608. 

Where  a  criminal  case  was  submitted  on  an 
agreed  statement  of  facts,  it  was  proper  for  the 
court  to  direct  a  verdict  of  guilty,  without  sub- 
mitting the  credibility  of  such  statement  to  the 
jury.— Ligon  v.  State  (Ala.)  662. 

The  defense  of  alibi  must  cover  the  whole 
time  when  the  presence  of  defendant  was  re- 
quired to  accomplish  the  crime,  and  is  suffi- 
cient if  it  raises  a  reasonable  doubt  in  the 
minds  of  the  jury. — Oaldwell  v.  State  (Fla.) 
188. 

An  instruction  held  erroneous  as  assuming  a 
point  of  the  defense. — Cunningham  v.  State 
(Miss.)  531. 

In  a  prosecution  for  homicide,  an  instruction 
held  erroneous  as  assuming  facts  in  issue. — 
Walton  T.  State  (Miss.)  689. 


i  25.   —  Necessity,  reqnlsltes  and 

oiency  of  Instructions  In  seneral. 

Instructions  held  bad  as  elliptical. — Peel  v. 
State  (Ala.)  251. 

On  a  trial  for  crime,  a  requested  instruc- 
tion as  to  the  duly  of  the  jury  on  not  being 
able  to  reconcile  the  evidence  held  properly 
refused. — Sanford  v.  State  (Ala.)  370. 

Though  charges  requested  by  defendant  ig- 
nore a  count  of  the  mdictment  insufficient  to 
support  a  conviction,  hel4  they  should  not  be 
refused  on  that  account.^-Snelton  v.  State 
(Ala.)  377. 

Defendant  held  entitled  to  a  charge  that 
the  jury   could   not  convict  nnder  a   certaia 


•Point  annotated.    Bee  syUabna. 


Digitized  by 


Google 


ispecc  CO  wane  oi  concraaiccion  in  ine  lesamony 
oT  two  peraona  held  erroneous. — Nordan  t. 
^tate  (Ala.)  406. 

Erroneous  charge  in  a  criminal  case  held  not 
<?«red  by  the  Kiving  of  a  proper  charge. — 
"li^nderburlt  v.  State  (Ala.)  672. 

A  charge  in  criminal  case,  directing  the  jury 
-fco  discard  defendant's  testimony  if  he  has 
a-wom  falsely,  held  erroneous. — Funderbnrk  t. 
State  (Ala.)  672. 

In  criminal  case,  a  charge  authoricing  the 
Jury  to  disregard  the  evidence  ol  any  witness 
-whom  they  believed  had  sworn  falsely  held 
properly  refused.— Little  t.  State  (Ala.)  674. 

Id  homicide,  certain  instruction  defining  mur- 
der in  the  first  degree,  and  directing  acquittal 
if  the  ofFense  defined  was  not  established,  held 
properly  refused  in  view  of  evidence  showing 
xnnrder  in  the  second  degree. — Franklin  v.  State 
<Ala.)  879. 

A  charge  requiring  the  state  to  prove  "every 
element  necessary  to  constitute  the  offense"  was 

Sroperly  refused,  in  that  it  left  to  the  jury  the 
etermination  of  the  elements  of  the  offense. — 
'Whatley  v.  State  (Ala.)  1014. 

*In  a  prosecution  for  seduction,  requested 
charges  answering  argument  of  state's  solicitor 
Held  properly  refused. — Whatley  v.  State  (Ala.) 
1014. 

Abstract  charge  that,  in  considering  the 
'vvei^ht  of  evidence,  the  jury  should  consider 
the  intelligence  of  the  witness  and  the  circum- 
stances surrounding  him.  held  not  erroneous. — 
Jordan  t.  State  (Fla.)  155. 

Instruction  as  to  an  alibi  as  a  defense  held 
mot  erroneous. — Jordan  v.  State  (Fla.)  155. 


The  trial  pudge  should  not,  in  his  charge, 
impress  the  jury  with  the  idea  that  the  judge, 
because  of  the  defendant's  interest  in  the  case, 
questioned  his  credibility. — ^Hampton  v.  State 
(Fla.)   421. 

VThere,  in  a  prosecution  for  robbery,  the  state 
relied  on  direct  testimony  of  the  victim,  and  on 
iH>rroborating  circumstanceB,  and  defendant  re- 
.  lied  on  an  alibi,  the  Jndge  was  not  called  upon 
to  instmct  on  circumstantial  evidence. — State 
T.  Gordon  (La.)  625. 


I  S6.  —  Xnstnietlona  ••  to  pvosvaptloaa 
•ad  burden  of  proof. 

On  a  trial  for  crime,  an  instruction  that, 
if  the  jury  do  not  believe  the  evidence,  they 
must  acquit,  is  properly  refused. — Sanford  ▼. 
State  (Ala.)  370. 

An  instruction,  on  a  trial  for  crime,  with  re- 
spect to  the  probability  of  defendant's  inno- 
cence, held  erroneous. — Nordan  v.  State  (Ala.) 
400. 

In  a  prosecution  for  assault  with  intent  to 
murder,  a  charge  to  find  defendant  was  free 
from  fault  in  bringing  on  the  difBculty  before 
he  could  set  up  self-defense  held  erroneous. — 
Brown  t.  State  (Ala.)  719. 

{ 87.  —  Instrvetioa  •■  to  determlaa> 
tioa  of  siiffleleiio7  of  OTldeiiee  la 
geaeral. 

In  a  prosecution  for  homicide,  an  instruction 
that,  if  the  testimony  in  its  weight  and  effect 
was  such  that  two  conclusions  could  reasonably 
be  drawn  therefrom,  one  favoring  defendant's 
innocence  and  the  other  tending  to  establish 
bis  guilt,  the  accused  should  be  acqaitted,  hdd 
properly  refused.— Bonk*  t.  State  (Ala.)   921. 
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insirnction  tnac,  ii  eviaence  nas  two  lenaen- 
cies,  it  is  the  duty  of  the  jury  to  l>elieve  that 
which  tends  to  disprove  guilt,  held  properly 
refused.— McOurley  v.  State    (Ala.)  lOS. 

i  28.  — —  lactmotiou  ••  to  reaaonsUe 
dovbt. 

It  is  error  to  refuse  to  instruct,  on  a  trial  for 
crime,  that  the  absence  of  satisfying  evidence 
may  offer  ground  for  reasonable  doubt.— -Car- 
wile  V.  State  (Ala.)  220. 

An  instruction,  on  a  trial  for  crime,  on  the 
subject  of  reasonable  doubt,  held  properly  re- 
fused.— Carwile  v.  State  (Ala.)  220. 

An  instruction,  on  a  trial  for  crime,  on  the 
effect  of  proof  of  good  character,  held  properly 
refused. — Carwile  v.   State  (Ala.)  220. 

•In  a  prosecution  for  murder,  an  instruction 
that  a  reasonable  doubt  is  a  doubt  for  which 
a  reason  can  be  given  held  erroneons. — Smith 
V.  State  (Ala.)  8'^. 

On  a  trial  for  crime,  the  court  should  charge 
that  accused  cannot  be  convicted  unless  the 
evidence  is  inconsistent  with  any  reasonable 
theory  of  innocence. — Sanford  v.  State  (Ala.) 
370. 

*The  jury  should  acquit  defendant,  unless  the 
state  shows  his  guilt  by  evidence  beyond  all 
reasonable  doubt  and  to  a  moral  certainty,  and 
the  court  should  so  charge. — Little  v.  State 
(Ala.)  674. 

*In  a  criminal  case,  a  charge  that  the  state 
must  prove  defendant's  guilt  to  a  moral  cer- 
tainty held  properly  refused. — Little  v.  State 
(Ala.)  674. 

In  criminal  case,  a  charge  on  the  effect  of 
conflicting  evidence  held  properly  refused  as 
misleading.— Little  v.  State  (Ala.)  674. 


A  charge  that  the  Jury  cannot  find  defendant 
"not  guilty,"  unless  every  one  of  the  jurors  has 
a  reasonable  doubt  of  his  guilt,  is  proper. — 
Whatley  v.  State  (Ala.)  1014. 

A  charge  as  to  reasonable  doubt  condemned. 
— Hampton  v.  State  (Fla.)  421. 

•On  a  prosecution  for  murder,  held  proper  to 
refuse  a  requested  instruction  that  the  jury 
should  acquit  if  they  did  not  believe  in  defend- 
ant's guilt  beyond  a  reasonable  doubt,  though 
they  conscientiously  believed  it — Regan  v.  State 
(Miss.)  1002. 

I   20.  —  ArgiiateatatlTO  aad  eonfosod 
or  Bslsleadlac  lastmetlons. 

Instructions,  on  a  trial  for  crime,  held  properly 
refused  as  argumentative. — Carwile  v.  State 
(Ala.)  220. 

Instructions  held  bad  as  argumentative. — 
Peel  V.  State  (Ala.)  251. 

Certain  instructions  in  a  criminal  case  held 
properly  refused. — Nordan  r.  State  (Ala.)  400. 

Certain  requests  to  cliarge  applied  for  by  ac- 
cused held  properly  refused  as  argumentative. 
— Ledbetter  v.  State  (Ala.)  618. 

On  a  prosecution  for  murder,  a  requested 
instruction  held  properly  refused  as  argumenta- 
tive.—Bamett  V.   State  (Ala.)  778. 

In  a  prosecution  for  homicicle,  an  instruction 
that,  even  if  the  jury  believed  that  defendant 
did  not  act  in  self-defense  and  that  he  had  no 
malice  toward  defendant,  held  misleading  in 
using  the  word  "defendant"  for  "deceased." — 
Banks  v.  State   (Ala.)   921. 

Argumentative  charges,  or  charges  singling 
out  and  emphasising  certain  parts  of  the  evi- 

*P«lat  aaaotetod.    Soo  syllabms. 


by  stating  that  a  certain  question  is  not  an 
issue.— Whatley  t.  State  (Ala.)  1014. 

Where  the  omission  of  words  in  a  charge  de- 
stroys the  sense,  it  is  properly  refused. — McCur- 
ley  V.  State  (Ala.)  1022. 

1 30.  —  Requests   for    iastmetiona. 

Certain  instructions  in  a  criminal  case  held 
properly  refused. — Nordan  v.  State  (Ala.)  406. 

*It  is  not  error  to  refuse  requested  charges 
embodied  in  requested  charges  already  given. 
—Morris  v.  State  (Ala.)  608. 

It  is  not  error  to  refuse  to  give  instructions 
already  substantially  given. — Jordan  v.  State 
(Fla.)  155. 

'Where  the  substance  of  proposed  instruc- 
tions have  been  fully  covered  by  those  given, 
a  refusal  is  not  error. — Robinson  v.  State  (Fla.) 
465. 

It  is  not  customary  in  a  criminal  case  for  the 
clerk  to  note  in  his  minutes  the  requests  for  a 
special  charge. — State  v.  Duperier  (La.)  455. 

Where  a  requested  special  charge  is  so  im- 
perfectly worded  that  it  would  be  unintelli- 
gible, the  judge  may  refuse  to  give  it,  and  is  not 
bound  to  revise  it. — State  v.  Duperier  (La.)  455. 

•Where  a  rule  of  court  requires  requests  for 
special  charges  to  be  in  writing,  and  to  be 
handed  in  before  argument,  such  requests  come 
too  late  after  the  jury  has  been  instructed. — 
State  V.  (Gordon  <La.)  625. 

{31.  — ^  Onstodr,    ooadnot,   and   dell1i> 
erAtlons   of  Jury. 

•Under  Code  1896,  H  1834,  5292,  defendant 
in  a  criminal  case  is  not  entitled,  as  a  matter 
of  right,  to  have  depositions  which  contain 
some  objectionable  matter  sent  to  the  jury 
room.— Smith  v.  State  (Ala.)  329. 

In  a  prosecution  for  murder,  it  is  not  error 
to  permit  the  jui-y  to  take  with  them  on  re- 
tirement the  charge  of  the  court,  which  wns 
requested  by  defendant  to  be  reduced  to  writ- 
ing.—Green  V.  State  (Ala.)  362. 

$32.  Verdlet. 

•There  being  two  counts  in  an  indictment, 
one  sufficient  with  evidence  tending  to  establish 
the  offense  charged  therein,  held  that  the 
verdict  and  judgment  will  be  referred  thereto, 
the  other  count  being  insufficient. — Shelton  v. 
State  (Ala.)  377. 

Under  Cr.  Code  1896,  i  5050,  the  jury  has 
no  authority  to  impose  imprisonment,  and  the 
portion  of  a  verdict  fixing  a  term  of  imprison- 
ment may  be  treated  as  surplusage. — Genie  v. 
State  (Ala.)  573. 

Where  indictments  are  tried  together  and  each 
is  sufficient,  general  verdict  and  sentence  no 
greater  than  could  be  imposed  under  any  one 
indictment  held  not  ground  for  reversal  of  judg- 
ment of  conviction. — Lucas  v.  State  (Ala.)  821. 

-On  trial  for  assault  with  intent  to  kill,  verdict 
h^ld  sufficient  against  objections  that  it  does  not 
give  the  name  of  the  defendant,  nor  state  what 
cause  is  being  tried,  nor  that  the  jury  found 
anything  after  deliberating  upon  the  evidence  of 
the  case. — Freeman  v.  State  (Fla.)  785. 

{ 33,  Mottoma  for  neiv  trial  and  In  ar- 
rest. 

Questions  of  variance  between  the  allegations 
and  proof  cannot  be  considered  (»i  a  motion  in 
arrest  of  judgment. — ^Freeman  v.  State  (Fla.) 
785. 


days  after  the  verdict  on  complying  with  the 
provisions  of  Rev.  St.  1892,  |{  1180,  2836. 
— Massey  v.  State  (Fla.)  'TOO. 

•That  Christian  names  of  two  of  the  juron 
on  the  jury  list  are  given  by  initials  only  is  an 
irregularity  insufficient  to  set  aside  a  verdict. — 
State  V.  Duperier  (La.)  455. 

Motions  in  arrest  of  judgment  are  to  be  dis- 
posed of  on  errors  apparent  on  the  face  of  the 
record. — State  v.  Maloney  (La.)  539. 

Many  of  the  grounds  for  new  trial  cannot  be 
assigned  in  the  Supreme  Court  on  appeal,  and 
complaints  which  would  be  a  bar  to  the  action 
find  no  place  in  a  motion  for  new  trial. — State 
V.  Maloney  (La.)  539. 

i  34.  Appeal  and  error,  and  oertlorarl— 
Form  of  rentedj,  Jnriadietion, 
and  rlsht  of  revlewr. 

Cr.  Code  1896.  S  4315.  does  not  aathorize  an 
appeal  by  the  state  in  a  criminal  case  from  a 
judgment  holding  the  act  creating  the  court  in 
which  the  prosecution  was  instituted  void. — 
State  V.  Morris  (Ala.)  589. 

A  judgment  of  conviction  rendered  on  an 
indictment  that  is  insufficient  to  support  ttie 
same  will  not  support  an  appeaL — McDaniel  v. 
State  (Ala.)  919. 

•The  Supreme  Court  has  no  appellate  juris- 
diction of  misdemeanors  in  the  criminal  courts 
of  record,  under  Const,  art.  5,  {  5. — Walden  v. 
State  (Fla.)  151. 

•The  record  proper  in  a  criminal  case  must 
show  a  final  judgment  or  sentence  to  supi»rt 
a  writ  of  error. — Melbourne  v.  State  (Fla.)  59<i. 

Where  a  trial  court  refuses  to  entertain  a  mo- 
tion for  a  new  trial,  he  is  depriving  the  party 
moving  for  a  new  trial  of  a  substantial  right 
which  may  be  corrected  by  writ  of  error. — Ma!» 
ey  V.  State  (Fla.)  790. 

•Where  defendant  was  sentenced  to  pay  a  fine 
in  a  mayor's  court,  and  appealed  to  the  district 
court,  where  prosecution  was  dismissed,  and  the 
plaintiff  town  appeals,  the  Supreme  Court  has 
no  appellate  jurisdiction. — Town  of  Many  v. 
Franklin  (La.)  740. 

•Judgment  of  mayor's  court  cannot  be  appeal- 
ed to  the  district  court,  and  from  the  district 
court  to  the  Supreme  Court — ^Town  of  Many  v. 
Franklin  (La.)  741. 

{ 3S.  — —  Freaentation  and  reaerratioa 
in  lo'wer  eonrt  of  sronnds  of 
rerle^v. 

•That  testimony  in  a  criminal  trial  may  be 
reviewed,  as  erroneously  received,  the  record 
should  sliow  a  motion  to  strike  out  and  an  ex- 
ception to  a  refusal  thereof,  or  that  an  instruc- 
tion to  disregard  the  testimony  was  refused, 
with  an  exception. — Caldwell  v.  State  (Fla.) 
188. 

•A  conviction  will  not  be  reversed  for  lan- 
guage of  the  district  attorney  in  argument  to  the 
jury,  where  no  objection  was  made  at  the  time. 
—Regan  v.  State  (Miss.)  1002. 

J  36.  — ^  Prooeedlnga  for  transfor  of 
eanae,   and    eSeot    thereof. 

An  appeal  Ae(d  to  he  taken  in  time. — State 
V.  Fairbanks  (La.)  443. 

( 37.  —  Roeord  and  proeeedlnca  not 
In  vooord. 

•Time  for  sigrning  bill  of  exceptions  hfld  to 
have  expired,  and  could  not  be  extended. — 
Richardson  v.  State  (Ala.)  12. 


*  Point  annotated.    See  sjllnVna. 
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^  -witoeas  made  on  cross-examination  held  not 
available  on  appeal. — Carwile  t.  State  (Ala.) 
3220. 

^Sustaining  an  objection  to  a  anestion  can- 
xiot  be  regarded  as  error  -where  it  is  not  shown 
•^vbat  answer  was  expected. — Smith  v.  State 
CAIa.)  329. 

The  ruling  on  a  motion  to  qnash  an  indict- 
ment held  not  subject  to  review  on  appeal  in  the 
aibsence  of  any  evidence  supporting  the  motion. 
Smith  T.  State  (Ala.)  329. 

"Where  the  oral  charge  of  the  court  is  not 
set  out,  the  correctness  of  a  charge  given  at 
the  request  of  the  state  cannot  be  reviewed. 
"Weaver  v.  State  (Ala.)  841. 

A  bill  of  exceptions  purporting  to  have  been 
signed  May  24,  1905,  whereas  the  judgment  wns 
rendered  March  21,  1895,  mnsli  be  disregarded. 
Brunson  v.   State  (Ala.)  569. 

Where  the  bill  of  exceptions  states  a  certain 
question  was  answered,  but  fails  to  show  the 
axiswer,  the  ruling  cannot  be  considered. — 
Xlolmes  V.  State  (Ala.)  569. 

A  bill  of  exceptions  in  a  criminal  case  held 
not  filed  in  time,  in  view  of  Acts  1886-87,  p. 
838.— Dorsey  v.  State  (Ala.)  584. 

Record  entry  that  "the  court  in  open  court 
and  in  accordance  with  the  law"  drew  from 
the  jury  box  the  names  of  25  persons  held  to 
exclude  the  inference  that  any  one  other  than 
the  judge  drew  the  names  from  the  box  as 
he  was  required  to  do  by  Code,  {  5(X)4. — Gray 
■V.    Sute   (Ala.)    621. 

A  ruling  of  the  trial  court  on  demurrers  to  an 
indictment  could  not  be  reviewed  on  appeal, 
-where  the  demurrers  and  the  grounds  were  not 
set  out  in  the.  appeal  record. — Bentley  ti  State 
(Ala.)  649. 

Under  Code  1896,  K  6003,  6004.  5273,  it  is 
necessary  that  the  record  of  a  conviction  in  a 
capital  case  show  the  order  for  the  venire,  the 
drawing  of  the  jury  by  the  judge,  and  the  fact 
that  the  defendant  was  present  when  the  day 
of  his  trial  was  fixed,  though  it  was  not  neces- 
sary that  service  of  the  venire  be  shown,  etc. — 
Lomineck  v.  State  (Ala.)  676. 

•Omissions  reqoired  to  be  shown  by  tho 
record  on  a  criminal  appeal  could  not  be  sup- 
plied by  recitals  in  the  bill  of  exceptions. — 
Lominecic  v.  State  (Ala.)  676. 

Ruling  on  demurrer  held  not  to  be  considered 
on  appeal,  not  being  shown  in  the  record  proper. 
— WoodaU  V.  Sute  (Ala.)  718. 

'Requested  charges  not  shown  by  bill  of  ex- 
ceptions held  not  to  be  considered  on  appeal. — 
Woodali  V.  Stote  (Ala.)  718. 

Where  the  last  order  extending  the  time  for 
signing  a  bill  of  exceptions  allowed  30  days 
from  September  12,  190.'),  and  the  bill  was  not 
signed  until  October  19,  1905,  it  would  be 
striclien.— Collins  v.  Stete  (Ala.)  726. 

*The  court  on  appeal  will  not  disturb  the  find- 
ing! of  the  trial  court  on  motions  where  the  evi- 
dence beard  thereon  is  not  in  the  record. — Mor- 
row V.  State  (Ala.)  765. 

'Sustaining  objections  to  questions  asked  of 
a  witness  in  a  criminal  case  will  not  be  review- 
ed where  the  record  does  not  show  what  answer 
was  expected  from  the  witness. — Ftranklin  v. 
State  (A.la.)  979. 


qnash  an  indictment  must  be  embraced  in  th« 
record  proper  in  order  that  it  may  be  consid- 
ered.— Houston  v.  State  (Pla.)  468. 

The  record  proper  and  all  matters  properly 

belonging  thereto  can  be  authoritatively  evi- 
denced to  an  appellate  court  only  by  a  tran- 
script duly  certified  by  the  clerk  of  the  court. 
— Melbourne   v.    Sute    (Fla.)   693. 

The  verdict  and  judgment  or  sentence  in  a 
criminal  case  form  part  of  the  record  proper 
on  appeal,  and  have  no  place  in  a  bill  of  ex- 
ceptions.— Melbourne   v.   State    (Fla.)    593. 

Certain  instructions  held  not  properly  before 
the  court  on  appeal. — Freeman  v.  State  (Fla.) 

785. 

A  dim  carbon  copy  of  the  bill  of  exceptions  in 
the  record  of  a  criminal  case  held  not  a  perma- 
nent record,  and  the  errors  based  thereon  will 
not  be  considered. — Teston  v.  Sute  (Fla.)  787. 

When  a  motion  in  arrest  is  evidenced  to  an 
appellate  court  only  by  a  bill  of  exceptions,  it 
cannot  be  considered. — Massey  v.  Sute  (Fla.) 
790. 

A  bill  of  exceptions,  prepared  under  the  pro- 
visions of  AcU  1896,  p.  162,  No.  113,  if,  from 
the  statement  of  facts,  the  Supreme  (^ourt  is 
informed  what  the  facU  were  on  which  tiie  bill 
is  reserved,  and  the  exact  point  ruled  on,  and 
what  the  ruling  was,  will  be  considered. — State 
v.  Stockett  (La.)  1000. 

Misconduct  of  counsel  cannot  be  reviewed  on 
appeal  in  the  absence  of  proof  in  the  record 
that  the  sUtements  alleged  were  in  fact  made. 
— Walton  V.  Sute  (Miss.)  689. 

•Reference,  in  assignment  of  error  and  brief 
of  counsel,  to  remarks  of  district  attorney  and 
conduct  of  audience,  held  insufficient  to  present 
question  for  review. — ^Butler  v.  SUte  (Mias.) 
1005. 

I  38.  —  IMsmlssal. 

An  appeal  from  a  void  judgment  of  convic- 
tion in  a  criminal  case  will  be  dismissed. — 
Walker  v.  SUte  (Ala.)  242. 

Where  the  record  shows  a  want  of  jurisdic- 
tion, a  writ  of  error  will  be  dismissed  on  the 
court's  own  motion. — Walden  t.  Sute  (Fla.) 
151. 

i  30.    ^—  R«vle-«r  la  general. 

In  a  criminal  case,  defendant  held  not  entitled 
to  benefit  by  an  exception  to  certain  reniarkR  of 
the  court  to  the  jury. — Barddell  v.  Sute  (Ala.) 
975. 

•Where  one  error  assigned  is  based  on  de- 
nial of  new  trial,  and  the  motion  consists  of 
a  number  of  grounds,  the  appellate  court  will 
consider  only  such  as  are  argued. — Spirea  v. 
State  (Fla.)  181. 

Though  the  Supreme  Court  will  not  pass  on 
cerUin  questions  unless  brought  up  by  bill  of 
exceptions,  issues  raised  in  such  a  bill  cannot  be 
considered  where  they  do  not  fall  within  the 
appellate  jurisdiction. — State  v.  Maloney  (I«.) 

A  defendant  who  testified  as  a  witness  in 
her  o-wn  behalf  as  to  a  fact  the  witnesses  for 
the  state  had  testified  to,  cannot  object  to  the 
testimony  as  inadmissible,  as  foreign  to  her 
case. — SUte  v.  Lament  (lia.)  6(>2. 


•  Volnt  aaBotatad.    Sm  ■yllakM. 


I  40.   ■^—  Preanmptlona. 

In  the  absence  of  proof  that  a  grand  juror 
was  a  resident  of  another  county,  tie  court 
on  appeal  may  presume  that  the  trial  judge 


Kuilt7i  it  will  be  presumed  on  appeal  that  he 
was  duly  arraienea. — Watts  v.  State  (Ala.)  455. 

In  the  absence  of  a  showing  in  the  record  to 
the  contrary,  it  will  be  presumed  that  a  bill 
of  exceptions  In  a  criminal  case  was  signed  on 
the  day  it  was  filed. — ^Dorsey  r.  State  (Ala.)  684. 

*Where,  on  appeal  from  a  conviction,  the 
record  shows  that  the  trial  was  had  before  a 
special  judge,  but  is  silent  as  to  his  appoint- 
ment, it  wUl  be  presumed  that  the  appoint- 
ment was  regular. — Keese  ▼.  State  (Ala.)  678. 

*It  will  be  presumed  on  appeal  in  a  criminal 
case  that  the  trial  court  ascertained  that  con- 
fessions were  voluntary  before  admitting  them 
in  evidence.— Whatley  v.  State  (Ala.)  1014. 

The  court  must  assume  that  a  question  was 
proper  until  the  contrary  appears  by  a  state- 
ment of  the  question  in  the  record  and  by 
proper  objection  and  exception. — Caldwell  t. 
State  (Fla.)  188. 

{ 41.  ^^  Dlaoretloa  of  lower  eonrt. 

*Tbe  Supreme  Court  Add  not  authorized  to 
review  the  action  of  the  circuit  court  on  a 
motion  for  a  new  trial. — Frederick  y.  State 
(Ala.)  915. 

The  admission  of  circumstantial  evidence  rests 
largely  within  the  judicial  discretion  of  the  trial 
court. — Ooode  v.  State  (Fla.)  461. 

*Where  defendant  fails  to  bring  to  the  atten- 
tion of  the  court  at  the  earliest  moment  any 
newly  discovered  evidence,  the  appellate  court 
will  not  disturb  the  refusal  of  a  new  trial. — 
Robinson  v.  State  (Fla.)  465. 

*After  a  criminal  case  has  been  closed  it  is 
within  the  sound  discretion  of  the  court  to 
permit  either  party  to  introduce  additional 
evidence. — Robinson  v.  State  (Fla.)  465. 

*The  allowance  of  leading  questions  is  within 
the  discretion  of  the  trial  court. — ^Teston  v.  State 
(Fla.)  787. 

•The  denial  of  a  change  of  venue  will  not  be 
reversed  on  appeal,  unless  it  clearly  appears 
that  the  trial  court  abused  its  discretion. — Re- 
gan T.  State  (Miss.)  1002. 

i  42.  —  QnostloiM  of  f  aet,  Terdiots  and 
flaidlnss. 

Acts  1901,  p.  1854,  giving  the  Supreme  Court 
authority  to  review  the  conclusion  of  the  judge 
of  the  city  court  of  Bessemer,  applies  to  civil 
and  not  criminal  cases. — Witherspoon  v.  State 
(Ala.)  356. 

'Where  a  criminal  case  is  tried  to  the 
court,  and  the  facts  are  not  agreed  upon,  nor 
any  special  finding  made  as  requested,  the  con- 
clusion of  the  judge  cannot  be  revised  on  ap- 
peal.— Witherspoon   v.   State   (Ala.)   356. 

Act  Dec.  13,  1898,  Mtablishing  the  Clay 
county  court,  applies  where  the  Supreme  Court 
has  before  it  all  the  legal  evidence  before  the 
trial  court;  and  where  the  witnesses  were 
examined  ore  tenus,  the  finding  will  not  be 
disturbed  unless  plainly  erroneous. — Holmes  v. 
State  (Ala.)  569. 

•Where  there  is  evidence  to  support  a  ver- 
dict, it  will  not  be  set  aside  as  against  the  evi- 
dence, when  based  on  credibility  of  conflict- 
ing witnesses. — Spires  T.  State  (Fla.)  181. 

Where  there  is  evidence  to  support  a  Ter- 
dict,  and  its  propriety  depends  on  the  credi- 
bility of  witnesses,  the  appellate  court  cannot 
interfere. — Caldwell  v.   State  (Fla.)   188. 


ment  finding  accused  guilty,  the  jurisdictioo  of 
the  Supreme  Court,  on  appeal,  is  confined  to 
questions  of  law,  and  it  can  pass  on  the  admis- 
sibility of  the  evidence,  but  not  on  its  eSeet 
after  it  has  reached  the  jury. — State  ▼.  Maloney 
(La.)  539. 

When  defendant  was  charged  with  bdng  the 
owner  and  proprietor  of  a  poolroom  held,  that 
the  place  where  the  gaming  was  conducted  pre- 
sented a  question  of  fact  not  reviewable  on  ap- 
peal.—State  ▼.  Rabb  (La.)  971. 

(  43.    —  Harmless  orxov. 

Error,  If  any,  in  denying  a  motion  to  qnasb 
an  indictment  hM  harmless,  and  cured  by  Code 
1896,  i  4333.— Dunn  v.  State  (Ala.)  147. 

The  service  on  defendant,  on  trial  for  crime, 
of  a  defective  copy  of  a  venire,  held  not  an 
error  without  injury,  within  Ciode  1896,  i  4333. 
— Carwile  v.  State  (Ala.)  220. 

Allowing  a  witness  in,  a  homicide  case  to 
testify  he  was  a  justice  of  the  peace  and  held 
an  inquest  over  deceased's  body  held  not  error. 
—Peel   V.    State   (Ala.)   251. 

Under  Code  1896,  (  5039,  a  plea  in  abate- 
ment showing  that  one  of  a  grand  jury  com- 
posed of  17  persons  was  too  deaf  to  bear  the 
proceedings  held  to  state  no  ground  of  objec- 
tion to  the  indictment — Smith  t.  State  (Ala.) 
329. 

In  a  prosecution  for  seduction,  defendant  heU 
not  prejudiced  by  prosecutrix's  answer  that  her 
baby  was  born  and  defendant's  promise  to 
mairy  her,  made  in  the  county  where  the  trial 
was  had. — ^Weaver  t.  State  (Ala.)  341. 

In  a  prosecution  for  seduction,  error  in  over- 
ruling an  objection  to  a  question,  "Did  he 
make  love  to  you?"  held  cured  by  witness 
answer,  "He  told  me  he  loved  me." — Weaver 
V.   State  (Ala.)   341. 

Any  error  in  requirii^  accused  to  state 
whether  he  sold  liquor  on  Sunday  or  was  ac- 
customed to  selling  liquor  on  Sunday  held 
without  injury  where  he  answered  in  the  nega- 
tive.—Borck  V.  State  (Ala.)  580. 

Error  in  admitting  evidence  on  a  trial  for 
homicide  held  harmless  within  Code  1896,  { 
4333.— Morris  v.  State  (Ala.)  608. 

•Admission  of  evidence  in  a  criminal  case  h^i 
harmless. — Loyd  v.  State  (Ala.)  678. 

On  a  criminal  prosecution,  any  error  in  ad- 
mitting testimony  relative  to  an  attempt  to  send 
accused  to  an  insane  asylum  held  cui«d  by 
subsequently  ruling  out  the  testimony. — Har- 
nett V.  State  (Ala.)  778. 

The  error  In  excluding  certain  evidence  on  a 
trial  for  receiving  stolen  property  held  harmless. 
— Moss  v.  State  (Ala.)  830. 

The  refusal  of  a  charge  was  harmless  error 
where  accused  bad  the  full  benefit  thereof  under 
other  charges  given  at  his  request. — Barddell 
V.  State  (Ala.)  975. 

•Error  in  enforcing  a  trial  in  the  absence  of 
a  witness  for  accused  was  harmless  where  the 
witness  subsequently  appeared  and  testified  for 
accused. — Franklin  v.  State  (Ala.)  979. 

In  homicide,  error  in  admitting  evidence  as  t« 
the  whoreabouta  of  accused  prior  to  the  com- 
mission of  the  offense  held  harmless. — Frank- 
lin V.  State  (Ala.)  979. 

The  refusal  of  a  charge,  in  a  criminal  case, 
asserting  a  principle  fuUr  embodied  in  other 
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£or  which  the  jury  may  assign  a  reason,  is,  if 
bad,  favorable  to  defendant. — Whatley  ▼.  State 
<Ala.)  1014. 

It  is  immaterial  whether  the  charges  were 
leKally  accurate,  as  applied  to  the  offenses  of 
a  lower  degree  than  that  found  by  the  verdict, 
'vrhere  there  is  no  evidence  as  to  such  lower 
offeuses,— Jordan  v.  State  (Fla.)  155. 

•Where  witnesses  to  whose  testimony  ob: 
jection  was  urged  by  defendant  did  not  prove 
anything  further  than  that  she  had  testified  to, 
its  admission  was  immaterial. — State  ▼.  La- 
ment (I.a.)  602. 

WTiere  defendant  on  trial  for  murder  volun- 
tarily testified  to  his  flight,  to  his  living  else- 
where for  15  years  under  an  assumed  name, 
he  cannot  complain  that  a 'witness  for  the  state 
testified  to  his  flight — State  v.  Nash  (La.)  854. 

A  conviction  will  not  be  reversed  for  erroneous 
denial  of  a  change  of  venue,  where  accused  did 
not  exhaust  his  peremptory  challenges. — Regan 
y.  State  (Miss.)  1002. 

1 44.   PnnlaluneBt     and     preTentloa     of 
crime. 

Act  Feb.  23,  1903  (Acts  1903,  p.  64),  held  not 
to  impose  a  cruel  or  unusual  punishment  on 
second  conviction  for  offense  against  liquor  law. 
— Borck  V.  State  (Ala.)  580. 

•Punishment  by  imprisonment,  not  expressly 
directed  to  be  in  the  state  prison  or  peniten- 
tiary, means  imprisonment  in  the  county  Jail. — 
Walden  t.  State  (Fla.)  151. 

CROPS. 

S«e  "AgrJcnltnre." 

Priority    of    lien   of    mortgage,   tee    "(Chattel 
Mortgages,"  (  L 

CROSS-EXAMINATION. 

See  "Witnesses,"  S(  2,  8. 

CROSSINGS. 

Bailroad  crossings,  see  "Railroads,"  |  8. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

See  "aiminal  Law,"  {  44. 

CRUELTY. 

Am  grouud  for  divorce,  see  ''^Divorce,**  I  1. 

CURATORS. 

Of  insane  persons,  see  "Insane  Persons,"  |  1, 

CURTESY. 

•Under  Code  1896,  S  2534,  a  husband  held 
to  have  taken  a  life  estate  in  real  estate  inher- 
ited by  bis  deceased  wife  from  her  father. 
— Dake  v.  Sewell  (Ala.)  819. 

CUSTODY. 

Of  goods  iu  course  of  transportation,  see  "Car- 
riers," 8   1. 
Of  jury,  8ee  "Criminal  Ldiw,"  §  31. 


CUSTOMS  DUTIES. 

Jadidal  notice  of.  see  "Evidence,"  i  1. 

DAMAGES. 

Compensation  for  property  taken  for  public  ose, 
see  "Eminent  Domain,"  {  2. 

Demurrer  to  pleading  for  defects  in  allegations 
as  to  damages,  see  "Pleading,"  §  5. 

Right  to  nominal  damages  as  ground  for  re- 
versal, see  "Appeal  and  Error,'*^?  23. 

Damagu  for  particular  injuries. 

See  "Assault  and  Battery,"  i  1;  "Death,"  {  1: 

"Trespass,"  «  2. 
Breach  by  seller  of  contract  for  sale  of  goods, 

see  "Sales,"  S  7. 
Breach  of  contract  for  carriage  of  passenger, 

see  "Carriers,"  J  6. 
Breach  of  covenant,  see  "Covenants."  f  3. 
Diversion   of  water  course,   see   "Waters   and 

Water  Courses,"  |  1. 
Failure  to  deliver  goods,  see  "Carriers,"  {  2. 
From  negligence  of  bank  in  making  collections, 

see  "Banks  and  Banking,"  f  1. 
Misdelivery  of  animals  by   carrier,   see   "Car- 
riers," i  4. 
Refusal  to  pay  telegraph  order  for  money,  see 

"Telegraphs  and  Telephones,"  {  1. 
Wrongful  attachment,  see  "Attachment,"  {  5. 

Recovery  In  partfcwlar  actions  or  proceedings. 

See  "AtUchment,"  (  3;  "Ejectment,"  {  5. 
Under  cross-bill  in  equity,  6«e  "Equity." 

I   1.    Oroaads  and  snbjeota  of  eompea- 
•atory  danaces. 

•Damages  must  be  the  natural  and  proximate 
consequence  of  the  wrong  done,  and  remote 
damages  cannot  be  recovered,  even  though  spe- 
cially alleged. — W.  F.  Vandiver  &  Co.  v.  Wal- 
ler (Ala.)  ISe. 

A  husband  suing  for  injuries  to  his  children 
may  prove  the  value  the  services  of  a  nurse 
nursing  them. — Louisville  &  N.  R.  Co.  v. 
Quinn   (Ala.)   616. 

•A  husband  suing  for  a  personal  injury  to  his 
wife  may  recover  as  damages  the  value  of 
his  services  as  nurse  to  his  wife. — liOuisviUe 
&  N.  R.  Co.  V.  Quinn  (Ala.)  616. 

i  2.    Ezeaipla>7   damases. 

•Punitive  damages  are  recoverable  only 
when  the  wrongful  act  was  done  wantonly 
or  maliciously,  or  with  circumstances  of  ag- 
gravation.— Snedecor  v.  Pope  (Ala.)  318. 

{  3.     Measure  of  damages. 

•In  an  action  against  a  railroad  company 
for  injuring  certain  mules,  which  partially 
recovered  under  treatment,  the  measure  of 
damages  held  the  difference  in  value,  together 
with  cost  of  cure  and  compensation  for  loss 
of  service,  not  exceeding,  in  all,  the  original 
value  of  the  mules. — Southern  Ry.  Co.  t.  Gil- 
mer (Ala.)  266. 

(  4.    laadeqnato  and  esoessive  damages. 

•In  an  action  for  injuries  to  a  servant,  a  ver- 
dict for  $3,500  held  not  excessive. — First  Nat 
Bank  v.  Chandler  (Ala.)  822. 

Where  pliiintiff  while  on  a  public  street  was 
thrown  down  and  bitten  by  a  dog,  and  his 
pecuniary  loss  was  nearly  $200,  and  he  siif- 
forpfi    pain    for    several    weeks,    a    verdict    for 


*  Point  annotated.    See  syllabus. 


lord  for  trespass,  a  coant  in  the  complaint 
held  not  subject  to  a  motion  to  strike,  as  an 
attempt  by  plaintiff  to  recover  for  physical 
pain  and  mental  anguish  suffered  by  her  family. 
— Snedecor  v.  Pope  (Ala.)  318. 

Where  damage*  were  claimed  for  the  de- 
Btruction  or  injury  of  personal  property,  either 
the  value  of  the  property  destroyed  or  the 
extent  of  the  damage  or  injury  must  be  proved. 
— Snedecor  v.  Pope  (Ala.)  318. 

*In  an  action  for  injuries  to  a  passenger,  it 
was  not  error  to  charge  that  the  jury  were 
the  sole  judges  of  the  damages  to  be  awarded. 
— Birmingham  Ry.,  Light  &  Power  Co.  v.  Rut- 
ledge   (Ala.)   338. 

In  an  action  for  personal  injuries,  that 
portions  of  his  physician's  bill  were  not  re- 
coverable did  not  entitle  defendant  to  an  in- 
struction that  the  jury  should  not  consider 
such  bill. — Birmingham  Ry.,  Light  &  Power 
Co.   ▼.   Rtttledge   (Ala.)   338. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle,  certain  char-e  on  damages  held 
properly  refused  as  abstract. — Western  Ry.  of 
Alabama  t.  Stone  (Ala.)  723. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle,  a  charge  on  the  measure  of  dam- 
ages held  properly  refused  as  misleading. — 
Western  Ry.  of  Alabama  v.  Stone  (Ala.)  723. 

*In  an  action  against  a  railroad  for  killing 
cattle,  charge  to  find  for  defendant  if  plaintiff 
had  failed  to  establish  the  amount  of  damages 
held  properly  refused. — ^Western  Ry.  of  Ala- 
bama v.  Stone  (Ala.)  723. 

Yield  of  milk  and  butter  of  cows  killed  by 
railroad  held  admissible  on  the  issue  of  market 
value. — Western  Ry.  of  Alabama  v.  Stone  (Ala.) 
723. 

In  the  absence  of  evidence  as  to  whom  credit 
is  given  for  medical  services  rendered  a  wife, 
the  credit  will  be  presumed  to  have  been  given 
the  husband. — Montgomery  St.  Ry.  Co.  v. 
Smith  Co.  (Ala.)  757. 

In  an  action  for  the  destruction  of  cotton, 
where  plaintifE  proves  the  market  price  of  cot- 
ton, but  fails  to  prove  the  grade  of  bis  cotton, 
the  question  of  presumption  as  to  grade  held 
one  for  the  jury. — Alabama  Great  Southern  R. 
Co.  V.  Clark  (Ala.)  816. 

An  instruction  in  an  action  against  a  carrier 
for  an  assault  by  its  conductor  on  a  passenger 
held  not  erroneous  because  leaving  the  amount 
of  the  punitive  damages  within  the  Jury's  dis- 
cretion.— Yazoo  &  M.  v.  R.  Co.  v.  Williams 
(Miss.)  489. 

DAMS. 

See  "Waters  and  Water  CJourses,"  (  8. 

DEATH. 

Action  for  by  personal  representative,  see  "Ex- 
ecutors and  Administrators,"  g  6. 


Caused  by  explosives,  see  "Explosives." 
Caused   by    operation    of   railroad,    see 


"Rail- 


roads," §§  7,  9. 

Competency  of  evidence  in  action  for,  see  "Evi- 
dence," I  3. 

Competency  of  witnesses,  see  "Witnesses,"  {  1. 

Conclusions  in  pleading  in  action  for,  see 
"Pleading,"  g  1. 

Form  of  action  for  wrongful  death,  see  "Ac- 
tion." t  1. 


Of  husband  or  wife  as  affecting  commuuity 
property,  see  "Husband  and  Wire,"  i  4. 

Of  insane  person,  see  "Insane  Persons,"  f  1. 

Of  party  to  action  grouud  for  abatement,  see 
"Abatement  and  Revival,"   U  1,  2. 

Of  passenger,  see  "Carriers,"  g  S. 

Plea  in  action  for,  see  "Pleading,"  {  3. 

Res  gestte  in  action  for,  see  "Evidence."  i  3. 

Wrongful  death  of  servant,  see  "Master  and 
Servant,"  gg  3,  8,  9,  11. 

{   1.    Aetloaa  for  caoalns  deatk. 

In  an  action  by  an  administrator  for  the 
death  of  his  intestate,  where  the  issue  was 
whether  decedent  died  from  injuries  inflicted. 
evidence  that  he  was  never  able  to  do  any  labor 
after  the  injury  was  admissible. — Kansas  City. 
M.  &  B.  R.  Co.  y.  Matthews  (Ala.)  207. 

An  averment  in  the  complaint  in  an  action 
against  a  railway  company  for  the  death  uf 
a  passenger  held  an  allegation  that  he  died 
from  the  injury  sustained. — Kansas  City.  if. 
&  B.  R.  Co.  T.  Matthews  (Ala.)  207. 

*Where  injuries  are  alleged  to  have  caused 
death,  and  damages  for  the  death  are  claimed. 
it  is  not  necessary  to  describe  their  character. 
—Kansas  City,  M.  &  B.  B.  Co.  v.  Matthews 
(Ala.)   207. 

An  amended  count  in  a  complaint  held  to 

show  that  plaintiff  sued  in  her  capacity  as  ad- 
ministratrix.—Kansas  City,  M.  &  B.  B.  Co. 
V.  Matthews  (Ala.)  207. 

*A  complaint  held  to  show  that  plaintiff 
sued  in  her  representative  capacity  as  admin- 
istratrix.— Kansas  City,  M.  &  B.  B.  Co.  v. 
Matthews  (Ala.)  207. 

Where  a  person's  death  was  caused  by  di- 
sease, which  was  caused  by  an  injury  through 
another's  negligence,  the  latter  is  liable  for 
the  death. — Kansas  City,  M.  &  B.  R.  Go.  v. 
Matthews   (Ala.)   207. 

Under  Code  1896,  g  27,  a  railway  company. 
sued  for  the  negligent  death  of  an  enirineer. 
held  not  entitled  to  set  off  damages  to  its  cars 
by  reason  of  decedent's  negligence. — ^Western 
Ry.  of  Alabama  v.  Russell  *Ala.)  311. 

In  an  action  for  wrongful  death,  the  jury  heU 
entitled  to  consider  intestate's  character  as  to 
industry,  economy,  etc.,  and  his  probable  in- 
creased earning  cai>acity,  in  determining  the 
amount  of  damages. — Central  Foundry  Go.  v. 
Bennett  (Ala.)  574. 

In  an  action  for  death  of  a  machinist's 
apprentice  after  having  served  but  six  or  seven 
weeks  of  a  three-year  apprenticeship,  evidenci^ 
of  the  wages  a  skilled  machinist  earned  h<l4 
inadmissible  for  remoteness. — Central  Foundry 
Co.  r.  Bennett  (Ala.)  574. 

*In  an  action  for  .death,  it  was  not  error  for 
the  court  to  exclude  declarations  made  by  plain- 
tiff's intestate  while  assured  that  he  could  not 
live. — 'Yates  t.  Huntsville  Hoop  Sc  Heading  Co. 
(Ala.)  647. 

The  ri^ht  of  a  minor  sister,  in  the  absence 
of  a  widow  and  child,  to  recover  for  the 
death  of  brother,  rests  on  her  depend^ice  on 
him  for  support  and  expectancy  of  a  continua- 
tion thereof. — Louisville  &  N.  R.  Co.  v.  Joii« 
(Fla.)  485. 

In  a  suit  by  an  administrator  for  n^ligemv 
resulting  in  death,  a  charge  as  to  rights  of 
minor  sister  htld  proper. — ^Louisville  &  N.  B. 
Co.  V.  Jones  (Fla.)  «5. 
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DEBTOR  AND  CREDITOR. 

^«e  'TBankniptcj" ;  "Fraudiilent  Oonvej-ances." 
.^^JB    affected     by    homestead     exemption,     see 

"Homestead,"  §  8. 
XKi^t  of  muuidpal  creditors  to  maudamna,  see 

'Mandamus,"  i  2. 

DECEDENTS. 

SSstates,  see  "Descent  and  Dlstrlbntion";  "Exec- 
utors and  Administrators." 

^Testimony  as  to  transactioua  witli  person  since 
deceased,  see  "Witnesses,"  I  1. 


8««  "Fraud." 


DECEIT. 


DECLARATIONS. 

.A.S  eTidence  In  ciTil  actions,  see  "Brldence," 
(  «. 

A.H  evidence  in  criminal  prosecntiong,  see  "Crim- 
inal Law,"  S  12;   "Homicide,"   i  7. 

l>7iug  declarations,  see  "Homicide,"   {  8. 

DECREL 

In  eqoitr,  see  "Eqaity,"  |  7. 

DEDICATION. 

Of  easements,  see  "Easements,"  (  2. 

S    1.    Nmture  and  re<|'nialtea. 

*The  aser  of  the  public,  to  constitnte  a  dedi- 
cation, must  exclude  the  owner's  private 
riKhts. — ^Wilson  v.  Lakevlew  Land  Co.  (Ala.) 
303. 

*Tbe  clearest  intention  to  make  a  dedication 
tnnst  be  shown  by  the  party  alleging  it — Wil- 
son T.  Lakeview  Land  Co.  (Ala.)  903. 

On  the  issne  whether  an  owner  had  dedi- 
cated his  land  as  a  public  park,  -evidence  held 
insulGcient  to  show  intent. — Wilson  v.  Lake- 
view   Land   Co.   (Ala.)   303. 

*To  constitute  a  dedication  there  must  be 
an  intention  to  dedicate  on  the  owner's  part 
and  an  acceptance. — Wilson  t.  Lakevlew  Land 
Co.  (Ala.)  303. 

*Act8  Acid  to  show  dedication  to  the  public 
of  thoroughfares  in  a  cemetery. — Weiss  t.  Tay- 
lor (Ala.)  619. 

DEEDS. 

Acknowledgment  of  execution,-  see  "Acknowl- 
edgment." 

Alteration,  see  "Alteration  of  Instruments." 

As  affecting  title  acquired  In  condemnation 
proceedings,  see  "Eminent  Domain."  J  3. 

As  color  of  title,  see  "Adverse  Possession," 
U  1.  2. 

As  evidence,  see  "Evidence."  i  8. 

Cancellation,  see  "Cancellation  of  Instruments." 

Orenants  in  deeds,  see  "Coveuants." 

Equitable  relief  as  to,  see  "Equity,"  §  7. 

Estoppel  by  deed,  see  "Estoppel,"  |  1. 

In  fraud  of  creditors,  see  "Fraudulent  0>n- 
veyances." 

In  trust,  see  "Trusts,"  fi  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  {  9. 

Reformation,  sea  "Beformation  of  Instruments." 


Deed*  oif  particular  spedet  of  property. 
See  "Easements,"  |  1;   "Homestead,"  |  2. 

Particular  cIoMet  of  deed*. 
Of  trust,  see  "Mortgages." 
Tax  deeds,  see  "Taxation,"  |  6. 

i   1.    BeeordUu;  aad  iwsiatratloii. 

*An  unrecorded  deed  may  be  good  as  to  the 
parties  and  those  having  notice. — Licata  t. 
be  Corte  (Fla.)  B8. 

(   2.    Plaadlnc  and  evldeBO*. 

Other  signatures  made  by  the  grantor  in  a 
deed  cannot  be  introduced  in  evidence,  for  the 
purpose  of  comparing  them  with  the  signature 
of  the  deed,  in  order  to  disprove  the  genuine- 
ness of  such  signature. — Campbell  t.  Bates 
(Ala.)  144. 

DE  FACTO  OFFICERS. 

See  "Judges."  f  1;  "Justices  of  the  Peace,"  i  1. 

Right  to  maintain  prohibition  after  adverse  de- 
cision iu  injunction  proceedings,  see  "Election 
of  Remedies." 

DEFAMATION. 

See  "Libel  and  Slander." 


DELAY. 

appeal,  sec 

DELIBERATION. 


In  filing  record  on  appeal,  see  "Appeal  and  Er- 
ror," I  11. 


As  element  of  crime, 
7.  11. 


"Homicide,"   |i   1, 


DELIVERY. 

Of  goods  by  carrier,  see  "Carriers,"  |  2.  4. 

Of  goods  sold,  see  "Sales,"  I  4. 

Of  property  takeu  in  replevin,  see  "Replevin," 

DEMAND. 

As  condition  to  recovery  of  goods  conditionally 

sold,  sec  "Sales."  S  8. 
In  nummary  proceedings  against  attorney,  see 

"Attorney  and  Client,"  f  1. 
Necessity   of   demand  for  goods  from  carrier, 

see  "Carriers,"  t  2. 

DEMONSTRATIVE  EVIDENCE 

In  civil  actions,  see  "Evidence,"  |  5. 

DEMURRER. 

In  pleading,  see  "Equity,"  ft  3-5. 
To  evidence,  see  "Trial,"  {  4. 

DEPOSITARIES. 

See  "Deposits  In  Court" 

DEPOSITIONS. 

See  "Witnesses." 

Appealability  of  order  suppressing  depositions, 

see  "Appeal  and  Error,"  {  2. 
In  equity,  see  "Equity,"  {  4. 
Taking  depositions   to  jury  room   In  criminal 

prosecution,  see  "Criminal  Law,"  |  31. 
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Certain  certified  papen  held,  to  be  certified 
copies  of  records  nuCScient  to  satisfy  the  re- 
quirements of  a  cross-interrogatory  to  a  depo- 
nent.— Scheidegger  v.  TerriU  (Ala.)  172. 

Under  a  commission  to  pwsons  to  "seyer- 
ally"  take  depositions,  AelS,  either  of  them 
could  take  them. — New  ▼.  Yoang  (Ala.)  201. 

*Thoagh  a  commission  to  take  depositions 
was  addressed  to  two  persons  jointly,  Aeld,  that 
objection  because  one  only  acted  conld  not 
be  made  by  parties  who  appeared  and  cross- 
examined  witnesses  without  objection. — New 
V.   Young   (Ala.)  201. 

Where  a  commission  to  take  testimony  is  ad- 
dressed "to  any  judge,  justice  of  the  peace,,  or 
I^ouisiana  commissioner,  it  cannot  be  executed 
by  a  notary  public. — De  Reuses  ▼•  His  Wife 
(La.)  805. 

Under  Rer.  St.  I  Oil,  though  the  opposite 
party  resides  in  the  place  where  the  depositions 
on  interrogatories  will  be  taken,  he  is  not  enti- 
tled to  be  informed  of  the  time  and  place  where 
the  depositions  will  be  taken. — De  Reuses  r. 
His  Wife  (La.)  806. 

DEPOSITS  IN  COURT. 

Where  a  verdict  sustains  a  plea  of  tender,  the 
money  in  the  hands  of  the  court,  deposited 
pursuant  to  the  tender,  becomes  the  property  of 
plaintiff. — ^Birmingham  Paint  &  Roofing  Co.  ▼. 
Crampton  &  Tharpe  (Ala.)  1020. 

DESCENT  AND  DISTRIBUTION. 

See  "Curtesy";  "Executors  and  Administra- 
tors"; "Homestead,"  S  8;  "Wills." 

Inheritance  and  transfer  taxes,  see  "Taxation," 
J  T. 

Inheritance  by,  from,  or  through  slaves,  see 
"Slaves." 

{   I.    Persons  entitled  and  their  r«spefl- 
tlve  shares. 

Widow  held  not  entitled  to  marital  one-fourth 
in  husband's  estate. — Succession  of  Kunemann 
(La.)  702, 

DESCRIPTION. 

In  contract  as  affecting  right  to  specific  per- 
formance, see  "Specific  Performance,"  {  2. 

Names  of  individuals,  see  "Names." 

Of  property  of  decedent's  estate  in  arolication 
for  sale  under  order  of  court,  see  "Executors 
and  Administrators,"  {  5. 

Of  stolen  property,  see  "Larceny,"  {  2. 

DETINUE. 

See  "Replevin." 

By  mortgagee,  see   "Chattel  Mortgages,"  {  2. 

In  detinue,  a  verdict  failing  to  assess  the 
value  of  the  separate  articles  sued  for  held,  not 
erroneous. — Howard   v.   Deens   (Ala.)   346. 

Under  Code  1896,  §  1484,  court  held  to  have 
jurisdiction  to  try  the  right  to  personal  property 
between  a  plaintiff  in  a  detinue  suit  and  a 
claimant  only  where  the  latter  is  not  a  party 
to  the  suit— Raggett  v.  Mason  (Ala.)  728. 


DEVISES.  DISPENSARIES. 

See  "Wills."  See  "Intoxicating  Liquors,"  |  1. 

*Foliit  annotated.    S««  sjrUabna. 


Of  aUves,  see  "Slaves." 

DISCHARGE 

From  employment,  see  "Master  and  Serrant,** 

t  1- 
From   liability   as  surety,   see   "Principal   and 

Surety,"  |§  1,  3. 
From  service  as  juror,  see  "Jury,"  |  3. 
Of  landlord's  lien,  see  "Landlord  and  Tenaut." 

f  4. 
Of  mechanic's  lien,  see  "Mechanics'  Liens,"  I  2. 

DISCOVERY. 

Demurrer  to  bill  for  discovery,  see  "Equity."  i  8. 

Equity  jurisdiction  as  to  bill  for  discovery  as 

affected  by  remedy  at  law,  see  "Equity,"  {  1. 

{   1.    In  eqnitj. 

Bill  by  ample  contract  creditors  for  discovery 
of  assets,  under  Code  1896,  S  819,  held  suffi- 
cient to  vritbstand  certain  demurrers  interpos- 
ed th«'eto. — Kinney  v.  J.  S.  Reeves  &  Go. 
(Ala.)  29. 

DISCRETION  OF  COURT. 

Allowance  of  alimony  in  suit  for  separate  main- 
tenance, see  "Husband  and  Wife,"  {  5. 

Allowance  of  bail,  see  "Bail,"  f  1. 

Allowance  of  costs,  see  "Costs,"  {  1. 

Allowance  to  file  plea  in  abatement,  see  "Plead- 
ing,"   §  3. 

Preliminary  and  interlocutory  injunctions,  see 
"Injunction,"  §  4. 

Review,  see  ''Appeal  and  Error,"  I  16;  "Crim- 
inal Law."   «  41. 

Right  to  mandamus,  see  "Mandamus,"  {  2. 

Rulings  on  exceptions  in  equity,  see  "E<qnity," 
{  6. 

Summoning,  attendance,  discharge,  and  com- 
pensation of  jurors,  see  "Jury,'    %  3. 

DISMISSAL  AND  NONSUIT. 

After  amendment  of  bill  in  equity  and  fallnrp 
to  state  cause,  see  "E3quity,"  if  3. 

After  reversal,  see  "Appeal  and  Error,"   §  23. 

Judgment  of  dismissal  as  to  all  defendants  io 
joint  action  after  successful  plea  of  limita- 
tions by  some,  see  "Judgment,    |  2. 

Particular  action*  or  proceeding*. 

See  "Garnishment, '  8  1. 

Appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror," {  11;  "Criminal  Law,"  f  38. 

Bastardy  proceedings,  see  "Bastards,"  g  1. 

Bill  for  injunction  for  want  of  equity,  see  "Id- 
junctiou,"  {  3. 

By  homestead  kssociation,  see  "Building  and 
Ixjan   AssociationH." 

Suit  in  equity,  see  "Equity,"  {  5. 

To  foreclose  mortgage,   see   "Mortgages,"  §  7. 

To  remove  curator  of  interdict,  see  "In^^ane 
Parsons,"  {  1. 

%    1.    InTolnntar^. 

*A  motion  to  discontinue  a  canse  on  the 
ground  of  failure  to  amend  a  complaint  for  a 
year  after  the  sustaining  of  a  demnrter  JkeU 
properly  overruled. — Southern  Ry.  Co.  t.  Leard 
(Ala.)    449. 
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DISSEISIN. 

"Adrene  PosseBsios,"  1 1. 

DISSOLUTION. 

Of  attachment,  bm  "Attachment,"  I  8. 

Of  injunction,  see  "Injanction,"  t  4. 

Of  marriage   relation'  as   affecting  commuoitr 

property  rights,   see   "Husband  and  Wife," 

84. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Distri- 
bution." 

DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 

.Axgnments  and  conduct  of  at  trial  in  criminal 
prosecutions,  see  "Criminal  Law,"  {  23. 

Review  of  argument  at  trial  as  defendant  on 
presentation  of  grounds  of  review  in  record, 
see  "Criminal  Law,"  |  37. 


DIVERSION. 

see  "Waters  i 

DIVORCE. 


Of  water  coarse,  see  "Waters  and  Water  Couri 
aes,"  <  1. 


Itevlew  of  interlocntoiT  decrees  for  alimony,  see 
"Appeal  and  aror,'*^  {  2. 

S    1.    Jmisdiotloa,   prooeedlass,  and  >«• 
Uef. 

Evidence  held  insufflcient  to  justify  divorce 
on  ground  of  cruelty,  under  Code  1896,  |  1487. 
— May  T.  May  (Ala.)  679. 

DOCUMENTS. 

Ab  evidence  in  civil  actions,  see  "Evidence," 
<8. 

DOGS. 

See  "Animals." 

Excessive  damages  for  injuries  sustained  by  be- 
ing bitten  by  dog,  see  "Damages,"  {  4. 

DOMICILE. 

Of  parties  aa  affecting  venue,  see  "Venue,"  |  1. 

DOWER. 

See  "Curtesy." 

Claim  of  as  affecting  setting  apart  of  homestead, 
see  "Homestead,"  {  3. 

DRUNKENNESS. 

As  defense  to  criminal  prosecution,  aee  "Crim- 
inal Law,"  f  2. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  (  9. 

DUPLICITY. 

In  indictment,  see   "Indictment  and  Informa- 
tion," {  8. 


DYING  DECLARATIONS. 

8e«  "Homicide,"  <  8. 

EASEMENTS. 

See  "Dedication";    "Highways." 

S    !•    Creation,    ezlsteiiea,    and    teratlna- 
tlon. 

A  joint  use  held  not  to  give  one  of  the 
parties  an  easement  by  prescription. — Oaynor 
V.  Bauer  (Ala.)  749. 

A  deed  of  partition  held  not  to  give  an  ease- 
ment by  implication,  in  the  absence  of  reason- 
able necessi^. — Gaynor  v.  Bauer  (Ala.)  749. 

{  2.    Extent  of  rislit,  vae,  and  obstra«- 
ttoiL, 

A  partition  deed  held  to  dedicate  a  strip  of 
land  as  an  alley,  so  that  neither  party  may 
use  it  except  as  an  alley  — kjaynor  v.  Bauer 
(Ala.)  749. 

*A  bill  to  enjoin  disturbance  of  an  ease- 
ment held  required  to  show  that  remedy  at 
law  was  not  adequate.— -Gaynor  t.  Bauer 
(Ala.)  749. 

EJECTION. 

Of  passengw,  aee  "Carriers,"  |  8, 

EJECTMENT. 

See  "Adverse  Possession";    "Real  Actions." 

Parol  or  extrinsic  evidence,  see  "Evidence,* 
«9. 

Receivers  in  general  in  ejectment,  see  "Receiv- 
ers," f  1. 

Restraining  prosecution  of,  see  "Injunction," 
H  1.  2. 

Restraining  suit  for  ejectment  and  to  cancel 
deed,  see  "Oancellation  of  Instruments,"  f  1. 

To  determine  boundaries,  see  "Boundaries," 
I  1. 

I    1.     BtKht  of  aetlon  and  defenses. 

*An  administrator  may  maintain  ejectment 
to  recover  possession  of  the  real  estate  of  his 
intestate. — Moragne  v.  Doe  ex  dem.  Moragne 
(Ala.)  161. 

'Ejectment  will  lie  to  recover  a  mineral  in- 
terest in  lands. — Moragne  v.  Doe  ex  dem. 
Moragne  (Ala.)  161. 

A  person,  claiming  title  to  only  a  part  of 
a  fractional  section  of  land  through  a  remote 
grantor,  does  not  admit  that  the  grantor  hnd  a 
title  to  the  other  part  of  the  section,  though 
be  had  a  deed  purporting  to  convey  to  him  all 
of  it.— Butt  V.  Mastin  (Ala.)  217. 

'Where  the  rights  of  parties  to  the  possession 
of  land  are  to  be  determined  by  the  legal  title, 
the  doctrine  of  equitable  estoppel  has  no  appli- 
cation.—Milan  V.  Coley  (Ala.)  511. 

i    S.    Jnrisdletlon,   partl«a,   prooesa,   and 
inetdeatal  proeeedlnKs. 

In  ejectment  held  that  denial  of  a  motion  to 
make  a  certain  person  a  party  defendant  as 
landlord,  under  Code  1806,  i  1534,  was  not  er- 
roneous.— Dake  v.  Sewell  (Ala.)  819. 

{   3.    Pleadinc  and  evldenee. 

An  agreement  looking  to  a  settlement  of  an 
ejectment  suit  held  inadmissible  oa  the  issue 


*  Point  annotated.    Bee  ^Uabna. 


Shiver  t.  Hardy  (Ala.)  668. 

I  4.     Trlml,    Jndcmeat,    enforee^eat    of 
Jnda^memt,  and  r«vle'w. 

In  ejectment,  a  charge  to  find  for  defendant, 
if  the  name  of  a  certain  person  as  it  appeared 
in  a  deed  was  not  his  genuine  signature,  was 
properly  refused,  where  the  entire  case  did  not 
hang  on  that  single  point. — Oampbeli  r.  Bates 
(Ala.)  144. 

Where,  in  ejectment  inrolring  a  disputed 
boundary  line,  the  evidence  as  to  the  location 
was  irreconcilable,  a  general  affirmative  charge, 
with  hypothesis,  requested  by  plaintiff,  was 
properly  refused. — Shiver  v.  Hardy  (Ala.)  669. 

In  ejectment,  where  possession  was  the  only 
issue  joined,  it  was  error  to  give  requested 
charges  basing  plaintiff's  right  to  recover  on 
the  superiority  of  his  title. — Shiver  v.  Hardy 
(Ala.)  669. 

In  ejectment  all  the  plaintiffs  must  recover 
or  none  can. — Dake  v.  Sewell  (Ala.)  819. 

i   S.    Damacea,   meme   proflts.   Improve- 
menta.  and  taxes* 

In  ejectment  for  mineral  lights,  where  de- 
fendant had  leased  the  premises  to  a  mining 
company,  the  royalty  received  by  him  and  due 
to  him  under  the  lease  was  a  proper  measure 
of  the  damages  recoverable  as  mesne  profits. — 
Moragne  v.  Doe  ex  dem.  Moragne  (Ala.)  161. 

ELECTION. 

Between  counts  in  pleading,   see   "Pleading." 

{  8. 
Between    testamentary    provisions    and    other 

rights,  see  "Wills,"  |  3. 

ELECTION  OF  REMEDIES. 

Where  an  action  for  an  injunction  to  restrain 
interference  with  the  possession  of  a  de  facto 
officer  was  tried  by  consent  on  the  answer  of 
the  respondent  and  decided  adversely  to  him, 
he  was  not  thereafter  entitled  to  prohibition. — 
Sanders  ▼.  Emmer  (La.)  631;  In  re  Bmmer.  Id. 

ELECTIONS. 

County  seat  removal  elections,  see  "Ounties," 

Jl. 

Mandamus  to  compel  ordering  elections,  see 
"Mandamus,"  §  3. 

Municipal  bond  election,  see  "Municipal  C!orpo- 
rations,"  i  8. 

Of  corporate  officers,  see  "Corporations,"  I  4. 

Review  of  election  proceedings,  see  "Certiora- 
ri," §  1. 

Stock  law  elections,  see  "Animals. 

Term  of  office  of  judge  under  election  laws,  see 
"Judges,"  S  1. 

{    1.    Blclit  of   snffrace   and  vecvlatioa 
tnereof  in  seneraL 

Statutes  tending  to  limit  the  citizen  in  the 
exercise  of  the  right  to  vote  and  of  having  the 
vote  counted  should  be  liberally  construed  in 
his  favor. — Montgomery  v.  Henry  (Ala.)  507. 

Those  provisions  of  the  election  law  which 
are  not  essential  to  a  fair  election  will  be  con- 
strued by  the  courts  to  be  formal  and  directory 
merely,  unless  the  statute  itself  declares  them 
to  be  essential. — Montgomery  v.  Henry  (Ala.) 
507. 


f  S.    BaUota. 

Provisions  of  Oen.  Acts  1903.  p.  438.  rela- 
tive to  numbering  ballots  at  elections,  held  not 
mandatory  (Const,  i  190). — Montgomery  ▼• 
Henry   (Ala.)   507. 

I  S.     Coadnet  at  eleetion. 

That  appointments  of  election  commissionetf 
were  irregular,  and  the  so-called  official  balloti! 
were  invalid,  held  not  to  affect  the  validity  of 
the  election,  under  Rev.  Code  1892.  H  ^43. 
3661.— Shines  y.  Hamilton  (Miss.)  100& 

{  4.    Oovnt  of  TotoB,  ratnna,  aad  eaa- 
Taas. 

A  minority  candidate,  receiving  less  than  one- 
fourth  of  the  votes  cast  at  an  election,  held  not 
entitled  to  claim  the  election  because  of  alle!;ed 
irregularities  therein.  —  Shines  y.  Hamilton 
(Miss.)  lOOa 

I  5.    Contosts. 

•The  court  is  without  Jurisdiction  to  eater- 
tain  a  contest  of  an  election  held  without  au- 
thority of  law. — Phillips  v.  Bynum  (Ala.)  911. 

Under  Rev.  Code  1892,  f  3034,  a  contest  for 
the  election  of  mayor  of  a  city  operating  under 
the  Code  chapter  was  properly  brought  under 
Kev.  Code  1S»2,  i  3679.— Shines  y.  Hamilton 
(Miss.)  1008. 

A  petition  in  an  election  contest,  nnder  Rev. 
Code  1892,  S  3655,  held  not  to  aUege  that  re- 
spondent's name  was  improperly  on  the  ballot. — 
Shines  v.  Hamilton  (Miss.)  lOOS. 

ELECTRICITY. 

In  an  action  for  damage  by  fire  from  de- 
fective wiring,  evidence  held  to  justify  the  sub- 
mission of  the  cause  to  the  jury. — Romano  t. 
Vicksburg  By.  &  Light  Co.  (Miss.)  781. 

ELEVATORS. 

Injuries  to  servant  by  elevator,  see  "Master  and 
Servant,"  H  5,  8,  &,  11. 

EMBEZZLEMENT. 

Bias  or  interest  of  witness,  see   "Witnesses," 

I  6.  ^ 

Title  of  statute,  see  "Statutes,"  S  5. 

♦The  word  "embeMle"  and  the  phrase  "fraud- 
ulently convert  to  his  own  use"  having  acquired 
a  technical  meaning,  it  is  sufficient  to  allege  the 
crime  of  embezzlement  denounced  In  Laws  1903. 
p.  96,  c.  .'(leo,  in  such  words. — ^Teston  y.  State 
(Fla.)  787. 

*In  an  information  for  embezzlement,  under 
Laws  1903,  p.  96,  c.  5160,  against  the  treasurer 
of  an  unincorporated  society,  it  is  not  necessary 
to  allege  a  want  of  consent  of  the  owners,  nor  a 
demand  and  refusal  to  pay,  nor  that  his  term  of 
office  had  expired. — Teston  v.  State  (Fla.)  787. 

Where  testimony  tending  to  show  that  one  ac- 
cused of  embezzlement  was  in  straitened  circum- 
stances shortly  before  the  alleged  act,  he  shoulil 
be  permitted  freely  to  disclose  bis  financial  con- 
dition without  comments  from  the  court,  limit- 
ing his  testimony  solely  to  the  purpose  of  show- 
ing his  personal  history. — Teston  y.  State  (Fla.) 
787. 


*  Point  annotated.    Bee  syllabns. 


Digitized  by 


Google 


ot   aue   process  oi   law, 
Law,"  8  9. 


■ee   "Lionatitutionai 


.ct  impoaing  tax  on  emigration  agent  as  denial 

of  equal  protection  of  law,  see  '^Constitution- 
al  Law,"  i  8. 

X^icense  tax  on  emigration  agents,  see  "Licen- 
•es,"  i  1. 

EMINENT  DOMAIN. 

^kttack  on  validity  of  incorporation  in  condem- 
nation proceedings,  see  "Corporations,"  §  1. 

Oondemnation  proceedings  as  violation  of  in- 
junction against  trespass  to  realty,  see  "In- 
junction," J  5. 

.Ustoppel  to  deny  title  to  land  condemned,  see 
"Estoppel,"  J  2. 

Parol  or  extrinsic  evidence  of  record  in  condem- 
nation proceedings,  see  "Evidence,"  {  9. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal Corporations,"  g  5. 

Xtestraining  execution  of  judgment  in  condem- 
nation proceedings,  see    Injunction,"  I  4. 

t    1.    Nature,  ezteat,  and  delesatloa  ot 
power. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way,  plaintiff  held  not  precluded 
from  exercising  such  right  by  the  existence  oi 
a  city  ordinance  permitting  it  to  use  certain 
■treets  of  the  city  for  a  rignt  of  way. — Louisi- 
ana Ry.  &  Nav.  Co.  v.  Xavier  Realty  (La.)  1. 

I  S.     CoispeBaatloa. 

In  a  procee<ling  to  condemn  land  for  a  rail- 
road riKht  of  way,  defendant  Jirlil  not  entitled 
to  recover  damages  sustained  by  the  construc- 
tion of  the  road  to  land  not  taken.— Louisiana 
Ry.  &  Nav.  Co.  v.  Xavier  Realty  (La.)  1. 

•A  railroad  held  liable  for  injury  to  abutting 
property  by  raising  a  street  grade,  though  act- 
ing with  authority  of  the  city. — Yazoo  &  M.  V. 
R.  Co.  V.  Lefoldt  (Miss.)  4.59. 

S    3.    Proeeedlngis  to   take   property  and 
assess  compensation. 

Under  Cocle  1890,  §  1721.  land  having  been 
condemned,  held,  it  was  immaterial  that  a 
quitrlaim  deed  also  given  was  irregular. — 
Choate  v.  Southern  Ry.  Co.  (Ala.)  218. 

♦Irregularities  in  a  condemnation  proceed- 
ing held  not  available  on  collateral  attack. — 
Choate  v.   Southern   Ry.   Co.   (Ala.)   218. 

The  court  must  presume,  in  condemnation 
proceedings  by  a  railroad,  that  the  railroad. 
in  building  its  line  to  a  point  originally  fixed 
upon  as  a  terminus,  is  acting  for  the  purjjose 
of  serving  the  public. — Central  of  Georgia  Ry. 
Co.  V.  Union  Springs  &  N.  Ry.  Co.  (Ala.)  473. 

•A  railroad  company,  seeking  to  expropriate 
land  for  a  right  ot  way.  assumes  the  burden 
of  proving  the  necessity  of  the  exercise  of  thp 
power  of  eminent  domain. — Louisiana  Ry.  & 
Nav.  Co.  v.  Xavier  Realty  (La.)  1. 

That,  under  Civ.  Code  arts.  26.36,  2037,  defen- 
dant in  an  expropriation  suit,  on  tiling,  specially, 
either  of  the  defenses  contemplated  by  those 
articles,  may  appeal  suspensively  from  the  judg- 
ment of  expropriation,  and  that  Civ.  Code,  art. 
2634  may  be  modified  to  that  extent,  does  not 
repeal  the  latter  article  in  so  far  as  it  allows  to 
the  plaintiff  corporation  an  appeal  on  tlie  ques- 
tion of  damages,  notwithstanding  the  deposit  or 
payment  of  such  amount. — New  Orleans  Termi- 
nal Co.  V.  Firemen's  Charitable  Ass'n  (La.)  437. 

I  4.      Remedies  of  owners  of  property. 

An  injunction  against  trespass  to  real  prop- 
erty is  no  bar  to  a  proceeding  for  the  expro- 
priation of  such   property,   or  the   exercise   by 


EMPLOYES. 

See  "Master  and  Servant" 

ENTRY. 

.Adverse  entry,  see  "Adverse  Possession,"  {  1. 
Of  judgment,  see  "Appeal  and  Error,"  (  2. 

ENTRY,  WRIT  OF. 

See  "Bjectment":    "Heal  Actions." 

EQUITABLE  ASSIGNMENTS. 

Of  mortgage  debt,  see  "Mortgages,"  {  4. 

EQUITABLE  DEFENSES. 

In  action  at  law,  see  "Action,"  i  1. 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  (  2. 

EQUITABLE  MORTGAGES. 

See  "Mortgages,"  {  1. 

EQUITY. 

Attachment  In  chancery,  see  "Attachment." 
§  3. 

Defense  of  equitable  estoppel  in  ejectment,  see 
"Ejectment."  §  1. 

Equitable  def«>nses  in  action  at  law,  see  "Ac- 
tion," §  1. 

Equitable  estoppel,  see  "Estoppel,"  $  2. 

Harmless  error  in  admission  of  evidence,  see 
".\piieal  and  Error."  §  20. 

Jurisdiction  of  particular  courts,  see  "Courts," 
8  3. 

Laches  in  seeking  to  redeem  from  mortgage,  see 
"Mortgages."  §  8. 

Laches  in  suing  for  accounting  by  trustee,  see 
"Trusts,"  §  2. 

Laches  in  suit  to  set  aside  transfer  of  corpo- 
rate property,  see  "Corporations,"  §  5. 

Presentation  of  grounds  for  review,  gee  ".\ppeal 
and  EJrror,"  g  4. 

Relief  against  judginent,  see  "Judgment,"  f  4. 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror." 

Suit  in  equity  as  lis  pendens,  see  "Lis  Pendens." 

ParficuJar  subjects  of  equiUible  Jurisdiction  and 

equitable  remedies- 
See    "Cancellation    of    Instruments";     "Discov- 
ery,"  8   I;    "Fraudulent  Conveyances";    "In- 
junction";   "Nuisance,"   8   1;     "Partition,"   ( 
1;     "Quieting   Title";     "Receivers";     "Refor- 
mation   of    Instruments";     "Specific    Perfor- 
mance";   "Trusts." 
Fictitious   issue   of  corporate  stock,    see   "Cor- 
porations," I  2. 
Interference   with   easement,   see   "Ela.sements," 

8  2. 
Setting  aside  ultra  vires  transfer  of  corporate 
property,  see  "Corporations,"  {  5. 

8    1.     Jnrisdlction.  principles,  and   max* 
ims. 

A  bill  to  remove  the  administration  of  an 
estate  from  the  probate  court  to  a  court  of 
equity  and  compel  tlie  executor  to  give  l>ond 
does  not  rest  on  the  petitioner's  right  to  sur- 


*  Point  annotated.    See  syllabns. 


the  jurisdiction  of  testator's  domicile,  held 
not  to  preclude  the  chancery  court  of  the 
latter  state  from  assuming  jurisdiction. — 
Oreenbood  t.  Oreenhood  (Ala.)  299. 

One  interested  in  the  distribution  of  an  es- 
tate lield  entitled  to  have  the  administration 
removed  from  the  probate  to  the  chancery 
court— Greenhood  v.  Greenhood  (Ala.)  299. 

A  bill  for  a  discovery  of  the  contents  of  an 
agreement  made  between  an  applicant  for  in- 
surance and  the  agent  of  the  insurer,  making 
valid  applicant's  note  for  the  first  premium  and 
for  a  decree  for  the  amount  of  the  note,  held 
within  the  juriBdictiou  of  equity. — Euodis  t. 
Mississippi  Bank  &  Trust  Co.  (Miss.)  529. 

{  S.     Fartlea  and  proeess. 

The  court  cannot  properly  adjudicate  the 
matters  involved  in  the  suit  when  it  appears 
that  necessary  and  indispensable  parties  to  the 
proceedings  are  not  before  the  court. —  Florida 
Land  Rock  Phosphate  Co.  v.  Anderson  (Fla.) 
392. 

The  general  rule  in  equity  as  to  necessary 
parties  stated. — Florida  Land  Rock  Phosphate 
Co.  y.  Anderson  (Fla.)  382. 

(   3.     PlMdlnc. 

Affidavit  stating  that  complainants  are  ab- 
sent from  the  state  held  sufficient  to  authorize 
a  verification  by  complainants'  attorney,  under 
chancery  rule  15  (Code  1896,  p.  1205).— Kinney 
T.  J.  S.  Reeves  &  Co.  (Ala.)  29. 

Where  attorney's  affidavit  to  bill  In  chan- 
cery deposes  positively  to  truth  of  facts  stated, 
it  will  be  presumed  that  he  had  knowledge  of 
their  truth. — Kinney  v.  J.  S.  Reeves  &  Co. 
(Ala.)  28. 

Demurrer  to  bill  for  discovery  of  assets  held 
defective  as  a  speaking  demurrer. — Kinney  y. 
J.  S.  Reeves  &  Co.  (Ala.)  29. 

•Under  Code  1896,  S  700,  a  general  demurrer 
to  a  bill  in  equity  will  not  be  considered. — Crow 
v.  Florence  Ice  &  Coal  Co.  (Ala.)  401. 

A  bill  in  equity  held  multifarious  by  reason 
of  the  misjoinder  of  certain  defendants. — Mer- 
ritt  v.  Alabama  Pyrites  Co.  (Ala.)  555;  Ala- 
bama Pyrites  Co.  v.  Merritt,  Id. 

Certain  bill  for  accounting  held  not  rendered 
mutifarious  by  praying  for  relief  on  two  sepa- 
rata transactions. — Selman  &  Co.  v.  Walling 
(Ala.)  568. 

Where  damages  claimed  in  a  cross-bill  were 
not  recoverable  as  a  matter  of  law,  they  were 
properly  disallowed,  although  issue  was  taken 
upon  the  cross-bill  after  cotnplainant's  demurrer 
thereto  was  overruled. — Turner  y.  Lawson 
(Ala.)   755. 

A  bill  to  set  aside  an  alleged  fraudulent  con- 
veyance of  land  held  not  multifarious. — Tissier 
V.  Wailes  (Ala.)  924. 

*Where  complainant,  after  filing  an  original 
bill,  an  amended  bill,  an  amendment  to  an 
amended  bill,  and  the  second  amended  bill, 
fails  to  state  a  case,  further  amendment  is  not 
as  of  course,  but  in  reversing  the  case  the 
bill  will  be  ordered  dismissed  without  prejudice. 
— Barco  v.  Doyle  (Fla.)  103. 

•Where  there  are  contradictory  allegations  in 
a  bill,  its  equity  will  he  tested  by  weaker  al- 
legations.— Barco  V.  Doyle  (Fla.)  103. 

{  4.     Taking  and  filing  proofs. 

Petitioner  for  the  deposition  of  a  witness  in 
partition  suit,  on  filing  interrogatories,  should 


sition  taken  in  partition  were  not  addressed 
to  the  witness,  the  deposition  was  improper. 
— Edwards  v.  Edwards  (Ala.)  82. 

•Depositions  in  partition,  not  taken,  as  in 
chancery  cases,  under  a  notice  of  the  filing 
of  the  interrogatories  under  Code,  H  31S1,  T32. 
733,  held  subject  to  a  motion  to  suppress. — 
Edwards  y.  Edwards  (Ala.)  82. 

I  5.    Dismissal  before  Itearlag. 

Where  a  bill  in  equity  cannot  be  amended  so 
as  to  give  it  equity  against  certain  defendants. 
a  dismissal  as  to  them  without  opportunity  to 
amend  is  proper. — Merritt  v.  Alabama  Pyrites 
Co.  (Ala.)  555;  Alabama  Pyrites  Co.  ▼.  Merritt, 
Id. 

A  dismissal  for  want  of  equity,  where  the 
equity  of  the  bill  Is  directly  challenged,  is  as 
proper  in  vacation  as  term  time. — Merritt  v. 
Alabama  Pyrites  Co.  (Ala.)  555;  Alabama 
Pyrites  Co.  v.  Merritt,  Id. 

•Where  complainant  neglects  or  refuses  to 
bring  all  the  defendants  into  court  on  proper 
issues,  the  proper  remedy  of  a  defendant  who 
has  answered  is  to  move  to  dismiss  the  bill  for 
want  of  prosecution. — Macfarlaue  v.  Hills  (Fla.) 
994. 

Rules  85  and  86  of  the  circuit  court,  in  suits  in 
equity,  do  not  control  the  procedure,  where  the 
issues  are  not  made  up  as  to  all  the  defendants 
interested  in  the  matters  litigated. — Macfariane 
V.  Hills  (Fla.)  994. 

I   6.    Hoaving,   svbmlssloB   of   Isavoa    to 
Jnrjr,  and  rehearing. 

Where  the  request  for  rulings  on  exceptions 
to  evidence  is  made  for  the  first  time  in  a 
petition  for  rehearing,  the  chancellor  may  for 
that  reason  refuse  to  enter  the  rulings. — Jacobs 
y.  Parodi  (Fla.)  883. 

I  7.    Deeree    and  enforeement  thereof. 

Though  there  is  a  special  prayer  to  have 
deeds  declared  void,  -  held,  the  allegations  au- 
thorizing it,  that  relief  could  be  had  under 
the  general  prayer  on  the  ground  of  the  deeds 
being  voidable. — Mobile  Land  Imp.  Co.  y. 
Oass  (Ala.)  229. 

•Where  the  language  of  a  decree  is  open  to 
more  than  one  interpretation,  it  mnst  be  so 
interpreted  as  to  make  it  proper  with  reference 
to  the  pleadings  and  proceedings  in  the  case. — 
Pearson  y.  Helvenston  (Fla.)  695. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  (  1, 

Of  courts,  see  "Courts,"  |  2. 

Of  public  schools,  see  "Schools  and  Scbool  Di^ 

tricts,"  S  1. 
Of  trusts,  see  "Trusts,"  {  2. 

ESTATES. 

Decedents'  estates,  see  "Descent  and  Distribu- 
tion";   "Executors  and  Administrators." 
Estates  for  years,  see  "Landlord  and  Tenant." 

Particular  egtatta. 

See  "Curtesy";    "Remainders." 

Tenancy  in  common,  see  "Tenancy  in  Common." 


•Point  annotated.    See  sjllabiu. 
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Ot  corporation  to  avoid  deed,  see  "Corpora- 
tions,'' i  5. 

■Of  tenantto  dispate  title  of  landlord,  see  "Land- 
lord and  Tenant,"  i  3. 

^o  allege  error,  see  'Appeal  and  Error,"  (  14 ; 
"Criminal   Law,"   (   39. 

7o  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," IS  7,  8. 

rTo  deny  appearance,  see  "Appearance." 

'^0  sue  carrier  for  conTersion,  see  "Carriers," 
«  2. 

•§    1.    By  deed. 

Where  ail  tlie  parties  to  a  partition  but  one 
liave  estopped  themselves  from  contesting  the 
legality  of  the  proceedings,  and  the  one  not  so 
estopped  dies,  leaving  as  his  heirs  the  parties 
«o  estopped,  the  latter  cannot,  through  acquisi- 
tion of  additional  interest,  attack  the  regular- 
ity of  the  proceedings. — Chevalley  v.  Pettit 
<La.)  lis. 

4  S.     Eqvltable  estoppel. 

'After  condemnation  proceedings  treating  the 
land  as  belonging  to  a  certain  person,  held, 
lie  waa  estopped  to  deny  that  title  was  then 
in  him. — Choate  v.  Southern  Ry.  Co.  (Ala.) 
218. 

Defendant's  title  to  goods  as  buyer  held 
superior  to  plaintiff's  title  as  a  buyer  under 
a  prior  sale.-— Chandler  Bros.  v.  Higgina  (Ala.) 
676. 

EVIDENCE. 

See  'Deporitions";   "Discovery";  "Witnesses." 
Admissibility  of  altered  instrument  in  evidence. 

see  "Alteration  of  Instruments." 
Admissibility  of  evidence   under  pleading,   see 

"Pleading,^'  i  9. 
Applicability   of   instructions    to   evidence,    see 

^'Trial,"  S  8. 
Estoppel  to  allege  error,  see  "Criminal  Law," 

Harmless  error,  see  "Appeal  and  Error," 
S§  18,  20. 

Instructions  as  to  evidence,  see  "Criminal 
I^w,"  §8  25,  26;  "Trial,"  §  7. 

Parties  entitled  to  allege  error  in  reception  of, 
see  "Appeal  and  Error,"  $  14. 

Presentation  of  grounds  for  review,  see  "Ap- 
peal and  Brror,^'  g  4;  "Criminal  Law,"  §  3'). 

Presumptions  on  appeal,  see  "Appeal  and  Er- 
ror," f  16;  "Criminal  Law,"  §  40. 

Questions  of  fact  for  jury,  see  "Trial,"  (  4. 

Keceptiou  at  trial,  see  "Criminal  Law,"  {  21; 
"Trial,"   f  2. 

Beview,  see  "Appeal  and  Error,"  {  17;  "Crim- 
inal Law,"  «  42. 

Beview  dependent  on  record,  see  "Appeal  and 
Error,"  IS  7,  8 ;  "Criminal  Law,"  §  37. 

Beview  of  discretion  of  court,  see  "Appeal  and 
Error,"   g   16;   "Criminal  Law,"    g  41. 

A»  to  partlcuUir  facts  or  Usves. 

flee  "Acknowledgment,"  g  2:  "Adverse  Posses- 
sion," gg  1, 3 ;  "Boundaries,*'  g  1 ;  "Damages." 
g  5;  "Dedication."  gl;  "Deeds."  g  2;  "Fraudu- 
lent Conveyances,"  g  S;  "Sales,"  g  1;  "Stat- 
utes," g  9;  "Trusts,'^'  g  1. 

Authority  of  agent,  see  "Principal  and  Agent," 
5  1. 

Cause  of  loss  of  goods  by  carrier,  see  "Car- 
riers," »  L 

Character  of  accused,  see  "Criminal  Law,"  g  9. 

Good  faith  of  purchaser  of  goods,  see  "Sales," 
S  5. 

Knowledge  of  truth  of  matters  stated  in 
verification  to  bill  in  equity,  see  "Equity,"  g  3. 


"Railroads,"  gg  5,  6,  8,  9.  11;  "Street  Rail- 
roads," I  2. 

Bailee,  see  "Bailment." 

Parties  to  mortgage,  see  "Chattel  Mortgages," 
g  8. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," {  1. 

In  particular  oMl  dbtiont  or  proceeding*. 

See  "Divorce."  g  1;  "Ejectment,"  g  3;  "False 
Imprisonment,"  g  1;  "Habeas  Corpus,"  g  2; 
"Injunction,"  f  3;  "Quieting  Title?  g  2; 
"Reformation  of  Instruments,  g  2;  "Replev- 
in,"  g   2:   "Trespass,"    g   2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," g  3. 

For  breach  of  contract,  see  "Contracts,"  |  6; 
"Sales,"  %  7. 

For  breach  of  contract  for  carriage  of  passen- 
ger, see  "Carriers,"  g  6. 

For  causing  death,  see  "Death,"  (  1. 

For  delay  in  delivery  or  failure  to  deliver 
telegram,  see  "Telegraphs  and  Telephones," 
i   1. 

Foreclosure,  see  "Mortgages,"  g  7. 

For  ejection  of  passenger,  see    Carriers,"  g  8. 

For  equitable  relief  against  judgment,  see 
"Judgment,"  g  4. 

For  flowage,  see  "Waters  and  Water  Courses," 
g  3. 

For  injuries  caused  by  leaving  explosives  In 
highway,  see  "Highways,"  g  3. 

For  injuries  from  fire  caused  by  operation  of 


railroad,  see   "Railroads,"   g   11. 
I'or   injuries   to   live   stock   in 
see  "Carriers,"  g  4. 


For   injuries   to   live   stock   in   transportation. 


For  loss  of  baggage  by  carrier,  see  "Carriers," 
g9. 

For  loss  of  or  injury  to  goods  in  transit,  see 
"Carriers,"  gg  1,  3. 

For  personal  injuries,  see  "Carriers,"  8  6; 
"Master  and  Servant."  gg  5,  7,  9;  "Rail- 
roads," gg  5.  6,  8;  "Street  Railroads,"  g  2. 

For  pollution  of  water  course,  see  Waters  and 
Water  Courses,"  g  1. 

For  price  of  goods  sold,  see  "Sales,"  g  6. 

For  refusal  to  pay  telegraph  money  order,  8e» 
"Telegraphs  and  Telephones."  g  1. 

For  wrongful  death  caused  by  operation  of 
railroad,    see    "Railroads,"    g    9. 

For  wrongful  death  of  passenger,  see  "Car- 
riers," g  6. 

On  bill  or  note,  see  "Bills  and  Notes,"  g  2. 

On  insurance  policies,  see  "Insurance,"  g  9. 

On  premium  note,  see  "Insurance,"  g  3. 

On  reference,  see  "Reference."  g  1. 

On  warehouse  receipt,  see  "Warehousemen." 

Summary  proceedings  against  attorney,  see  "At- 
torney and  Client,"   g   1. 

To  enforce  master's  liability  for  injuries  caused 
to  third  person  by  act  of  servant,  see  "Master 
and  Servant,"  S  32. 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"   g  3. 

To  enjoin  trespass  on  oyster  bed,  see  "Fish." 

To  redeem  from  mortgage,  see  "Mortgages," 
g  8. 

To  restrain  breech  of  contract  by  husband 
and  wife,  see  "Husband  and  Wife."  g  1. 

/«  criminal  protceution*. 

See  "Arson":  "Assault  and  Battery,"  g  2; 
"Criminal  Law,"  gg  7-17;  "Enibezadement" ; 
"Forgery";  "Homicide,"  gg  6-9;  "Larceny," 
2;  "Robbery";  "Seduction,"  g  1. 

Bastardy  proceedings,   see  "Bastards,"  (  1. 

For  carrying  weapons,  see  "Weapons." 

For  offenses  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  g  5. 


*  Peimt  aKaotated.    Bee  ^Uabaa. 


sales  of  hotel  fnmishmgs,  to  enter  into  a 
covenant  that  the  seller  shall  not  engage  in  a 
competing  business,  it  is  not  a  matter  of  which 
the  courts  take  judicial  knowledge. — Sanders  y. 
Brown  (Ala.)  732. 

'Judicial  notice  is  taken  by  the  Supreme  Court 
of  the  time  a  circuit  coort  convened,  and  of  the 
length  of  its  session. — McMullan  v.  Long  (Ala.) 
777. 

Charts  will  not  take  judicial  notice  of  the 
principles  by  which  laborers  belonging  to  a 
labor  onion  are  bound. — Birmingham  Paint 
&  Roofing  Co.  T.  Crampton  &  Tharpe  (Ala.) 
1020. 

*Court8  take  judicial  notice  that  the  country 
in  1861  was  in  a  state  of  actual  war,  and  that 
Mississippi  had  a  de  facto  government  whose  of- 
ficers were  bound  to  execute  its  mandates. — 
Day  T.  Smith  (Miss.)  526. 

{  9-     PrMliiinptioas. 

Where  a  purchaser  of  land  sold  for  the  taxes 
of  1860  obtained  his  deed,  it  will  be  presumed 
on  demurrer,  in  the  absence  of  an  allegation  to 
the  contrary,  that  the  clerk  of  probate  collected 
from  him  the  void  taxes  of  1861  and  1862,  as  he 
was  required  to  do  by  Rev.  Code  1857,  c.  3, 
arts.  39,  43. — Day  ▼.  Smith  (Miss.)  526. 

5  3.    ReleTaaor,   materlalltyt   *3^   oon- 

petenoy  la  general. 

*In  an  action  for  wrongful  death,  expressions 
of  pain  by  plaintiff's  intestate  held  competent. 
— Birmingham  Ry.,  Light  &  Power  Oo.  v.  Bns- 
len  (Ala.)  74. 

In  an  action  for  the  death  of  a  railway  pas- 
senger, evidence  of  his  complaints  of  hurts 
held  admissible. — Kansas  City,  M.  &  B.  R. 
Co.  V.  Matthews  (Ala.)  207. 

*In  an  action  for  injuries,  complaints  of 
pain  by  the  person  alleged  to  have  been  in- 
jured held  admissible. — Birmingham  Ry.,  Light 

6  Power  Co.  v.  Rutledge  (Ala.)  338. 

•In  an  action  for  attorney's  services,  proof 
as  to  what  plaintiff  had  charged  in  other 
particular  matters,  varying  in  nature,  was 
irrelevant — Fuller  v.  Stevens  (Ala.)  623. 

Where,  in  an  action  for  the  death  of  one  run 
over  by  a  railroad  train,  defendant  tendered  an 
issae  of  suicide,  it  was  competent  for  plaintiff 
to  offer  evidence  in  rebuttal. — -Alabama  Great 
Southern  R.  Co.  y.  Guest  (Ala.)  654. 

'After  defendant 
to  certain  facts,  he 
evidence  in  rebuttal 
T.  Gallagher  (Ala.) 

In  an  action  for 
question  to  witness, 
for  you  Saturday?" 
irrelevant. — Beddow 


had  introduced  evidence  as 
had  no  right  to  object  to 
offered  by  plaintiff. — Wells 
747. 

recovery  of  real  property, 
"Did  he  do  some  writing 
h^ld  properly  excluded  as 
v.  Bagley  (Ala.)  773. 


Any  evidence  which  will  assist  in  showing 
which  party  speaks  the  truth  held  relevant. — 
Prior  V.  Oglesby  (Fla.)  593. 

^yhere  the  issue  was  whether  logs  were 
delivered  to  defendant  under  a  contract  with 
a  third  party  or  with  the  defendant,  and  a 
third  party  had  testified  for  the  plaintiff  that 
defendant  did  not  pay  him  for  the  logs,  defend- 
ant should  be  allowed  to  show  by  cross-ex- 
amination that  he  had  paid  this  witness  for 
the  hauling  of  all  the  logs,  to  show  that  the 
contract  was  made  with  the  third  party  and 
not  witlx  the  plaintiff. — Prior  v.  Oglesby  (Fla.) 
593. 


•Evidence  of  diligence  in  searching  for  a 
lost  letter  held  insnfflcient  to  jnstify  the  in- 
troduction of  parol  evidence  of  its  contents. — 
Alabama  Const.  Co.  v.  Meador  (Ala.)  216. 

Under  Code  1896.  H  1812,  1813^  the  be«[ 
evidence  of  a  grant  from  the  government  is  the 
original  patent  or  a  certified  copy  thereof. — 
Butt  V.  Mastin  (Ala.)  217. 

On  an  issue  as  to  the  price  at  which  lands 
were  assessed  in  certain  years,  the  tax  booie 
were  the  best  evidence. — Soathem  Ry.  Co.  v. 
Leard  (Ala.)  449. 

*On  an  issue  whether  a  lease  was  transferred, 
the  written  transfer  was  the  best  evidence. — 
Southern  Ry.  Co.  v.  Leard  (Ala.)  449. 

A  question  with  reference  to  a  contract,  not 
alleged  or  shown  to  be  in  writing,  held  not  open 
to  the  objection  that  the  contract  was  the  bett 
evidence. — Union  Foundry  &  Madune  Co.  v. 
Lankford    (Ala.)    765. 

Delivery  of  freight  to  a  carrier  for  carriage 
may  be  proved  by  oral  testimony,  notwithstand- 
ing the  existence  of  a  bill  of  lading. — Atlantic 
Coast  Line  R.  Oo.  v.  Dexter  (Fla.)  634. 

{   5.    IJemonatiBtive   eTldenoe. 

*In  an  action  for  injuries  it  was  not  error 
to  permit  plaintiff  to  walk  the  best  he  conld 
before  the  jnry. — Birmingham  Ry.,  Light  & 
Power  Co.  t.  Rutledge  (Ala.)  338. 

S    6.    Daolmrattoaa. 

A  declaration  of  a  person  in  possession  of 
land  that  he  has  lost  his  deed  is  not  admissi- 
ble in  evidence. — Campbell  v.  Bates  (Ala.)  144. 

Claim  of  ownership  by  one  in  possession  of 
lands  may  be  shown  by  his  declarations  while 
in  possession. — Henry  t.  Brown   (Ala.)   325. 

I  7.     Hearsay, 

*0n  an  issue  as  to  the  ownership  of  land, 
evidence  that  it  is  generally  known  as  the  prop- 
erty of  a  certain  person  is  not  admissible. — 
Davis  T.  Arnold  (Ala.)  141. 

•Plaintiff  in  ejectment,  though  entitled  to  tes- 
tify to  defendant's  possession  of  his  own  knowl- 
edge, could  not  testify  to  such  fact  based  on  a 
survey  made  by  third  persons. — Boss  y.  Roy 
(Ala.)  583. 

•Testimony  as  to  what  complainant  was  told 
by  her  husband  and  agent  with  respect  to  a' 
transaction  in  question  is  inadmissible. — Dody 
V.  Pinson  (Ala.)  664. 

Evidence  of  statements  of  receiving  clerk  and 
cashier  in  the  main  o£Bce  of  a  telegraph  com- 
pany held  not  inadmissible  as  hearsay. — Western 
Union  Telegraph  Co.  v.  Wells   (Fla.)    838. 

i   8.    Doonmentary  eyldemee. 

Where  a  deed  is  offered  in  evidence  to  show 
color  of  title,  it  is  not  necessary  that  its  ex- 
ecution be  proved. — Brannan  t.  Henry  (Ala.) 
92. 

Whether  the  body  of  a  deed  and  the  rigna- 
tures  thereof  were  in  the  same  handwriting. 
and  whether  the  signatures  were  in  the  same 
handwriting  as  that  of  a  witness,  held  ques- 
tions for  the  jnry. — Campbell  ▼.  Bates  (Ala.) 
144. 

•While  a  deed  not  recorded  within  the  time 
required  by  statute  is  not  self-proving,  yet  a 
deed  30  years  old  is  admissible  in  evidence 
without  proof  of  execution. — (Campbell  t.  Bates 
(Ala.)  144. 


*  Faint  aiuiotatad.  '  Bee  ayllalmst 
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*Iii  assumpsit,  a  statement  of  account,  not 
^Kiown  to  be  correct,  held  improperly  admitted 
1x3  evidence. — Callaway  &  Truitt  v.  Gay  (Ala.) 
2-77. 

Eyidence  Aeld  to  show  the  execution  of  a 
<?ontract  rendering  it  and  a  statement  of  an 
aaccount  under  it  admissible  in  evidence. — 
Xlichards  t.  Herald  Shoe  Oo.  (Ala.)  616. 

A  "ledger  book,"  as  distinguished  from_  a 
particular  account  or  items  therein,  held^  in- 
^dmissible. — Armour  Packing  Co.  of  Louisiana 
-w.   Vietch-Young  Produce   Co.   (Ala.)   680. 

The  execution  of  a  written  instrument  can- 
zaot  be  proved  by  evidence  of  the  maker's  ad- 
Tnission  of  such  execution. — Lewis  v.  Qlass 
<^la.)   771. 

'Where  a  mortgaice  did  not  fall  within  Code 
XS96,  {  992,  proof  of  its  execution  held  necessai? 
'to  render  it  admissible  in  evidence. — Lewis  v. 
Olass    (Ala.)    771. 

When  there  is  an  attesting  witness  to  a 
mortgage,  its  execution  must  be  proved  by  sucti 
'writness,  unless  it  be  shown  that  he  is  without 
■the  jurisdiction  of  the  court,  in  which  case  the 
execution  of  the  instrument  mi^  be  otherwise 
shown. — Lewis  v.  Glass  (Ala.)  771. 

Under  (^>de  1896,  {  1797,  execution  of 
■written  instrument  held  provable  by  testimony 
of  maker  without  producing  or  accounting  for 
absence  of  attesting  witness. — Lewis  v.  Glass 
(Ala.)    771. 

In  a  proceeding  under  Acts  1903,  p.  139,  c. 
B197,  to  exclude  lands  from  a  munidpality,  a 
duly  certified  copy  of  the  tax  roll,  purporting 
to  contain  all  that  relates  to  the  uames  of  own- 
ers and  description  of  lands  in  controversy  that 
appears  in  the  tax  roll,  is  properly  admitted  in 
evidence  to  show  that  the  lands  were  assessed 
to  the  persons  named  as  owners  thereof. — 
Town  of  Ormond  v.  Shaw   (Fla.)   108. 

Under  Civ.  Code,  art.  2248,  a  merchant's 
books  are  good  evidence  against  him. — Hill  t. 
Hill  (La.)  m. 

I  9.     Parol  or  extrlsaio  eTldeiiee  affoet- 
iaa  'irrltliura. 

Parol  evidence  held  competent  to  aid  a  de- 
scription in  a  tax  deed  so  that  the  deed  could 
be  admitted  to  show  color  of  title. — Braunan 
V.  Henry  (Ala.)  92. 

In  ejectment,  held  not  competent  for  defend- 
ant to  testify  to  the  location  of  land  indefinitely 
described  in  his  deed. — Brannan  t.  Henry  (Ala.) 
92. 

Parol  evidence  held  not  admissible  to  con- 
tradict thf  record  of  condemnation  proceed- 
ings by  showing  the  award  was  for  the  crops, 
and  not  the  land. — Choate  v.  Southern  Ry.  Co. 
(Ala.)  218. 

Absolute  conveyance  of  property  and  notes 
made  absolutely  due  and  payable  held  not 
subject  to  parol  modification. — Pearson  v. 
Dancy  (Ala.)  474. 

Parol    evidence    held    inadmissible   to   prove 

thnt  a  written  instrument  isinncii  by  three  par- 
ties individually  was  intended  to  bind  defend- 
ant corporation.— Russell  v.  Broadus  Cotton 
Mills  (Ala.)  712. 

Evidence  that  a  contractor  verbally  agreed  to 
furnish  the  lumber  to  construct  a  building  held 
not  objectionable  as  contrndictiug  the  written 
ciintract  in  which  the  contractor  agreed  to  fur- 
nish the  materials. — Gates  v.  O'Gara  (Ala.) 
729. 


terms  of  a  written  order  for  the  purchase  of 
goods.— Main  t.  Radney  (Ala.)  981. 

*If  a  written  contract  is  ambiguous,  extrinsic 
evidence  held  admissible  to  properly  interpret 
the  instrument. — Jacobs  v.  Parodi   (Fla.)   833. 

1 10.   Opialoa  •▼Ideaoe. 

In  an  action  against  a  railroad  for  the  de- 
struction of  a  wagon  and  the  killing  of  a  horse 
by  a  collision,  testimony  as  to  how  far  the 
horde  bad  been  dragged  held  competent. — Louis- 
viUe  Sc  N.  R.  Co.  v.  Pearce  (Ala.)  72. 

'Medical  expert  may  give  his  opinion  as  to 
whether  resulting  cerebral  meningitis  would 
have  been  caused  by  injuries  received  in  a  cer- 
tain case. — Birmingham  Ry.,  Light  &  Power  Co. 
V.  Enslen  (Ala.)  74. 

In  action  against  telegraph  company  for 
failure  to  deliver  a  message,  certain  testimony 
as  to  agent's  endeavors  to  send  the  message 
held  properly  excluded. — Western  Union  Tefe- 
graph  Co.  V.  Merrill  (Ala.)  121. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  certain  ques- 
tion held  objectionable  as  asking  for  witness' 
opinion  on  a  question  of  law. — Western  Union 
Telegraph  Co.  v.  Merrill  (Ala.)  121. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  sustained  by  his  mule  taking 
fright  at  a  mail  crane  erected  at  a  crossing, 
certain  question  called  for  the  witness'  opin- 
ion or  conclusion. — Western  Ry.  of  Alabama 
v.  Cleghom  (Ala.)  133. 

In  an  action  for  injuries  to  a  passenger  in 
a  collision  between  a  street  car  and  a  railroad 
train,  an  answer  to  a  question  as  to  the  speed 
of  the  car  held  properly  stricken. — Birmingham 
Ry.,  Light  &  Power  Co.  v.  Rutledge  (Ala.) 
338. 

On  an  isaoe  as  to  the  value  of  an  auctioneer's 
services,  the  register  held  not  bound  by  unim- 
peached  expert  opinion  evidence,  but  was  en- 
titled to  determine  what  would  be  a  reasonable 
compensation  on  the  whole  case  as  developed 
before  him. — ^Andrews  v.  Frierson  (Ala.)  512. 

*The  market  price  of  property  may  be 
proved  by  the  opinions  of  witnesses. — Ala- 
bama CVmsol.  Coal  &  Iron  Co.  v.  Turner  (Ala.) 
603. 

The  statement  of  a  witness  that  another 
was  indebted  to  him  on  a  particular  day  is 
admissible  as  the  statement  of  a  fact. — Rich- 
ards T.  Herald  ^oe  Co.  (Ala.)  615. 

•An  attorney  is  competent  to  testify  as  to 
the  value  of  legal  services  without  being  shown 
to  be  familiar  with  plaintiff's  professional  at- 
tainments and  experience. — Fuller  v.  Stevens 
(Ala.)  623. 

A  witness  held  competent  to  testify  as  an 
expert  with  reference  to  machinery. — Yates  v. 
Huntsville  Hoop  &  Heading  Oo.  (Ala.)  647. 

*In  an  action  against  a  railroad  for  the  killing 
of  cattle  on  the  track,  certain  testimony  held 
properly  excluded  as  a  eondusion  of  the  wit- 
ness.— Western  Ky.  of  .\labaina  v.  Stone  (Ala.) 
723. 

A  question  as  to  whether  an  alleged  incompe- 
tent servant  was  active  and  acute  held  not  ob- 
jectionable as  calling  for  the  opinion  of  a  witness 
not  an  expert. — First  Nat.  Bank  v.  Chandler 
(Ala.)  822. 

A  question  as  to  the  time  within  which  the 
roof  of  a   mine  could  have  been   propped   held 
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as  to  the  speed  of  the  train  at  the  time  of 
the  accident. — Louiarille  &  N.  S.  Co.  t. 
Jonea   (Fla.)  485. 

EXAMINATION. 

Of  wife  on  transfer  or  incumbrance  of  home- 
stead; see  "Homestead,"  (  2. 

Of  witnesses  in  general,  see  "Witnesses,"  fi 
2,3. 

Separate  examination  of  wife  by  person  taking 
acknowledgment,  see  "Acknowledgment,"  |  1. 

EXCEPTIONS. 

In  equity  procedure,  see  "EJquity,"  (  6. 
Necessity  for  purpose  of  review,  see  "Appeal 

and  BJrror,"  {  4. 
Preservation  in  record  on  appeal,  see  "Appeal 

and  Error,"  SS  T,  8. 
To  pleading,  see  "Pleading,"  (  5. 

EXCEPTIONS.  BILL  OF. 

In  Criminal  prosecntions,  see  "Criminal  Law," 

t  S7 
Necessity  for  purpose  of  review,  see  "Appeal 
.  and  Error."  18  7,  8. 

I  1.     Natwa,  f  oral,  and  ooateata  In  cen- 
er»L 

•A  bill  of  exceptions  will  be  construed  most 
strongly  against  the  party  excepting.— German 
V.  Browne  &  L^eper  (Ala.)  742. 

i    2.    Settlement,  alfmins,  and  fillns. 

An  order  extending  the  time  for  signing 
the  bill  of  exception  made  bv  the  court  ana 
not  by  the  judge  is  not  valid. — Western  Ry. 
of  Alabama  v.  Russell  (Ala.)  311. 

A  statement  by  the  trial  judge  held  Insuffi- 
cient to  prevent  the  application  of  the  rule  that 
a  bill  of  exceptions  not  signed  in  time  will  be 
stricken  on  motion. — Cooley  v.  United  States 
Savings  &  Loan  Co.  (Ala.)  515. 

A  bill  of  exceptions  held  not  signed  within  60 
days  after  the  day  on  which  the  issues  were 
tried,  as  required  by  Act  Feb.  28,  1889,  i  10 
(Laws  1889,  p.  801),  and  was.  therefore,  in- 
effective.— Cooley  V.  United  States  Savings  & 
Loan  Co.  (Ala.)  515. 

•A  bill  of  exceptions  signed  by  the  judge 
after  the  adjournment  of  the  court,  where  no 
order  or  agreement  for  extension  is  shown,  must 
be  stricken  out  on  motion. — Browning  T.  Dan- 
iels (Ala.)  671;  Same  v.  Conner,  Id. 

An  order  granting  additional  time  to  have 
the  bill  of  exceptions  signed  held  not  objec- 
tionable as  granted  after  the  expiration  of  the 
time  allowed  by  law  for  the  signing  of  the  bill. 
—Gadsden  Distilling  Co.  v.  Kennedy  Stave 
&  Cooperage  Co.  (Ala.)  622. 

*A  bill  of  exceptions  held  not  a  part  of  the 
record,  and  not  to  be  considered  on  appeal. — 
Jordan  v.  Simmons  (Ala.)  670. 

Under  Acts  1900-01,  pp.  830,  831,  regulating 
practice  in  the  Montgomery  city  court,  order  ex- 
tending time  for  filing  bill  of  exceptions  must 
be  made  by  presiding  judge  and  not  by  the 
court. — Amett  v.  Western  Ry.  of  Alabama 
(Ala.)   775. 

•Bill  of  exceptions  improperly  signed  in  vaca- 
tion cannot  be  considered  for  any  purpose. — 
Meyer,  Wise  &  Kaichin  v.  Alverson  &  Moore 
(Ala.)  881. 


It  is  the  exclusive  duty  of  the  trial  judge 
to  settie  all  disputes  as  to  the  happenings  be- 
low in  a  cause  tried  before  him.  and  to  see 
that  the  bills  of  exceptions  correctly  state  soch 
matters. — Anderson  v.  Winer  (Fla.)  31. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  (  4. 

EXCISE. 

Regulation   of   traffic   in    iotoricating    liqnois, 
see  "Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  i  4. 

EXECUTION. 

See  "Attachment";   "Garnishment";   "Judicial 

Sales." 
Exemptions,  see  "Exemptions";- "Homestead." 
Levy  of,  as  condition  precedent  to  attachment 

of  landlord's  lieu,  see  "Landlord  and  Tenant" 

J  4. 
Prohibition  to  restrain,  see  •'Prohibition,"  {  L 
Supersedeas  of,  see  "Supersedeas,"  {  1. 

(    1;    Property  snbjeet  to  ezeevtioa. 

Under  a  trust  deed,  a  person  held  to  have  no 
interest  in  the  trust  property  subject  to  exe- 
cution; a  mortgage  not  being  paid  and  the 
grantor  still  being  alive. — Hill  t.  Fnlmer 
(MUs.)  53. 

f  S.    Olaiau  by  tUrd  persons. 

An  adverse  claimant  to  property  levied, 
though  entitled  to  assert  his  claim  in  a  pro- 
ceeding under  Code  1896,  i  4141,  is  not  en- 
titled to  the  benefit  thereof  in  an  action  of 
detinne  under  section  2634. — Howard  t.  Deens 
(Ala.)  346. 

Under  Code  1806,  f  4142.  a  judgment  on 
trial  of  right  to  property  levied  on  held  not  in- 
valid for  defect  in  verdict. — Johnson  t.  CJiti- 
zens'  Bank  (Ala.)  677. 

Code  1896.  {  4144,  does  not  require  the  jndg- 
ment  to  be  in  the  alternative  for  the  property  or 
its  value. — Johnson  t.  Citizens'  Bank  (Ala.) 
577. 

I  3.     Bale. 

The  levy  of  execution  on  land  as  the  proper- 
ty of  the  judgment  debtor,  and  its  sale  and  pur- 
chase as  such,  are  conclusive  on  the  purchaser 
as  to  the  interest  of  the  execution-  defendant, 
on  the  filing  of  a  bill  to  redeem. — ^Francis  v. 
White  (Ala.)  174. 

On  a  bill  to  redeem  from  execution  sale,  an 

averment  of  the  tender  of  lawful  charges  paid 
by  the  purchaser  must  state  that  the  money  is 
paid  into  court. — Francis  v.  White  (Ala.)  174. 

Under  Code  1896.  {  3517,  the  appointment  of 
a  referee  in  proceedings  to  redeem  from  execu- 
tion sale  is  unnecessary,  where  the  parties  from 
whom  it  is  sought  to  redeem  are  absent  from  the 
state  or  refuse  to  entertain  any  proposition  as 
to  lawful  charges  and  improvements. — Francis 
V.  White  (Ala.)  174. 

A  tender  of  lawful  charges  and  of  value  of 
improvements  held  not  necessary  to  entitle  an 
execution  defendant  to  redeem,  where  such  ten- 
der was  prevented  ^  the  acts  of  the  owners  of 
land. — Francis  v.  White  (Ala.)  17i 
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oi,  one  on  niing  a  oi'i  «>  reaeem  ue  may  lenuer 
tlie  amount  In  court  to  be  distributed. — Francis 
■w.  White  (Ala.)  174. 

On  a  bill  to  redeem  from  an  execution  sale, 
'Certain  allegations  held  to  show  a  sufficient  ten- 
der of  the  lawful  charges.  —  Francis  v.  White 
<^a.)  174. 

When  a  purchaser  at  execution  sale  is  absent 
from  the  state,  a  tender  for  the  purpose  of  re- 
demption must  be  made  by  a  deposit  of  the  mon- 
ey in  court  on  the  fillDe  a  bill  to  redeem. — Fran- 
■ds  v.  White  (AU.)  IW. 

Where  the  purchaser  at  execution  sale  fails 
to  demand  possession,  the  failure  to  demand  Is 
«t  valid  reason  for  failing  to  deliver  possession. 
Francis  v.  White  (Ala.)  174. 

*The  right  to  redeem  from  an  execution 
«ale,  conferred  by  Code  1896,  t  3510,  upon  Jndg- 
anent  creditors  of  the  debtor,  does  not  pass 
Ity  an  assignment  of  a  judgment. — Chambers 
-r.  PoUak  G^la.)  316. 


EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution":  "Wills." 
Action  by  representative  for  wrongful  death, 

see  "Death,^*  i  1. 
Administration  ai  condition  precedent  to  set- 

ting  apart  of  homestead,  see  "Homestead," 

Jurisdiction  of  equity  as  to  administration  of 

estates,  see  "Equity,"  i  1. 
Probate  jurisdiction   of  particular  courts,   see 

"Courts,"  {  8. 
Rteht  to  maintain  ejectment,  see  "Eljectment," 

Testamentary  trustees,  see   "Trusts." 
Testimray  as  to  transactions  with  decedents, 
see  "Witnesses,"  {  1. 

S    !•    AppolniasMitt     ^nallfleatloB,     and 
teiMive. 

Where  an  administratrix  had  settled  her  final 
account  and  had  been  discharged,  the  probate 
court  thereafter  bad  no  jurisdiction  to  appoint 
an  administrator  de  bonis  non,  under  Code  1886, 
f  111.— Hickey  v.  Stallworth  (Ala.)  267. 

*The  appointment  of  an  administrator  de 
bonis  non,  in  the  absence  of  a  vacancy,  will 
be  decreed  void,  even  in  a  collateral  proceed- 
ing.—Hickey  V.  Stallworth  (Ala.)  267. 

*The  probate  court  on  a  proper  application 
cannot  refuse  letters  of  administration  de  bonis 
non  merely  because  the  heirs  might  distribute 
the  estate  among  themselves. — Ex  parte  Jor- 
dan (Ala.)  6ia 

The  exaction  of  a  bond  of  a  testamentary 
executor,  is  limited  to  creditors,  and  does  not 
apply  to  a  forced  heir. — Succession  of  Kranz 
(La.)  BM. 

I   2.    Assets,  appraisal,  and  InTUitory. 

A  direct  action  to  set  aside  claims  to  prop- 
erty is  the  remedy,  and  not  a  rule  asking  for 
another  inventory  of  the  succession,  or  an 
amendment  of  the  old  inventory. — Succession 
of  Kranz  (La.)  594. 

Under  Bev.  Code  1892,  H  1881.  1882,  1892, 
rents  accruing  during  the  year  of  testator's 
death  and  crops  on  the  land  at  the  date  of  his 
death  Jield  assets  for  the  payment  of  debts 
and  expenses  of  administration. — Qordon  v. 
James  (Miss.)  18. 


uueniorceBDie  ai  law. — i-enney  v.  Yveems  iaib.; 
574. 

Joinder  by  a  widow  and  an  heir  in  a  mortgage 
to  a  stranger  held  not  to  operate  as  a  release 
to  the  heir  of  the  widow's  right  of  quarantine. 
— Penney  v.  Wecms  (Ala.)  574. 

I  4.    Alloiranoe  and  payment  of  olalms. 

A  claim  against  a  decedent's  estate  held  con- 
tingent, and  presented  within  12  months  after 
its  accrual,  as  required  by  Code  1896,  S|  129, 
130. — Stakely  v.  Executive  Committee  of  For- 
eign Missions  of  Presbyterian  Church  (Xln.) 
653. 

In  action  against  an  executor  on  an  account 
with  the  testator,  certain  evidence  to  establish 
the  correctness  of  the  account  held  properly  re- 
jected.—Walker  V.  Nelson  (Miss.)  809. 

i  6.     Sales  and  «onveyan«es  under  order 
of  eonrt* 

The  failure  to  make  an  heir  a  party  to  pro- 
ceedings for  the  sale  of  land  to  pay  debts 
held  not  to  affect  the  title  of  the  purchaser  on 
a  collateral  attack. — Haynes  v.  Simpson  (Ala.) 
852. 

Under  Code  1896,  {  158.  the  probate  court 
held  not  to  acquire  jurisdiction  to  sell  dece- 
dent's land  for  payment  of  debts  of  the  estate, 
except  on  application  of  the  administrator.— 
Bolen  V.  Hoven  (Ala.)  879. 

The  probate  court  held  to  have  no  jurisdic- 
tion to  sell  decedent's  lands  for  costs  of  ad- 
ministration, or  debts  contracted  by  the  ad- 
ministrator.— ^Bolen  V.  Hoven  (Ala.)  379. 

It  is  error  to  grant  an  application  by  an  ad- 
ministrator to  sell  land  to  pay  debts  due  the 
administrator,  where  the  administrator  does 
not  establish  a  compliance  with  Code  1896, 
ft  129.  138,  as  to  filing  his  claim.— Little  v. 
Marx  (AU.)  517. 

Application  for  sale  of  land  to  pay  decedent's 
debts  held  insufficient  in  its  description  of  the 
land,  under  Code  1896,  i  168. — Little  t.  Marx 
(Ala.)  617. 

In  a  proceeding  under  Code  1896, 1 158,  for  a 
sale  of  land  for  the  payment  of  debts,  formal 
pleadings  are  not  contemplated. — ^Little  v.  Marx 
(Ala)  517. 

TTnder  Ciode  1896.  {  164,  insufficiency  of  per- 
sonal property  to  pay  debts  must  be  proved  in 
order  to  authorize  a  sale  of  a  decedent's  lands 
to  pay  such  debts. — Little  v.  Marx  (Ala.)  517. 

S   6.   Actions. 

Complaint  by  an  administratrix  in  action 
against  a  carrier  for  wrongful  death  of  plaintiff's 
Intestate  held  insufficient  in  that  it  failed  to  allege 
a  duty  or  breach  thereof  as  to  deceased. — Trott 
V.  Birmingham  By.,  Light  &  Power  0>.  (Ala.) 
716. 

EXEMPLARY  DAMAGES. 

See  "Damages,"   Si  2,  6. 

EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  JT. 
Laws   relating   to   as   impairing   obligation   of 
contracts,  see  "Constitutional  Law,"  |  5. 

I  1.     Nature  and  extent. 

0>de  1896,  {  2038,  as  amended  by  Act  Feb. 
23,  1899  (Acts  1898-99,  p.  S'H,  providing  an 
exemption  of  laborers'  wages,  Mia  not  nncon- 
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ner  for  failure  to  pay  these  debts,  cannot  claim 
an  "exemption"  ont  of  the  assets. — ^Platt  t. 
Piatt  (Fla.)  636. 

I  2.    Waiver  or  f  ort«it«r«. 

•A  debtor's  wages  to  the  amonnt  specified 
by  Code  1896,  {  2038,  as  amended  by  Act 
Feb.  23,  1889  (Acts  1898-fl9,  p.  87),  mm  ex- 
empt from  garnuduneDt.  reKardless  of  a  waiTer 
of  his  exemptions  by  the  debtor.^ — Bichardson 
T.  Kaafman  (Ala.)  86S. 

EXPERIMENTS. 

At  trial  of  criminal  prosecution,  see  "Orlminal 

Law,"  i  20. 
Evidence  of  in  criminal  prosecution,  see  "Orim- 

inal  Law,"  i  10. 

EXPERT  TESTIMONY. 

In  cItU  actions,  see  "Evidence,"  S  10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
113. 

EXPLOSIVES. 

Liability  tor  injuries  caused  by  expIodTes  left 
in  highway,  see  "EUghways,"  |  3. 

Liability  of  railroad  company  for  iujuries  from 
torpedo,  see  "Railroads,^'  g  9. 

Pleading  in  general  in  action  for  injuries  from, 
see^^leadrng,"  (  1. 

Evidence  in  action  for  death  of  a  child  from 
getting  fire  to  powder  in  a  magazine  in  the 
woods  held  not  to  show  willful,  wanton,  or  reck- 
less conduct. — Chambers  v.  Milner  Coal  &  By. 
Co.  (Ala.)  170. 

An  instruction  as  to  negligence  in  an  action 
tor  death  of  a  child  from  setting  fire  to  powder 
in  a  magazine  in  the  woods  held  proper. — Cbam- 
bwa  TTHilner  Coal  &  Ry.  Ck>.  (Ala.)  170. 

EX  POST  FACTO  UWS. 

Oonstitutioual  restrictions,  aee  "Constitutional 
Law,"  i  6. 

EXPROPRIATION. 

See  "Eminent  Domain,"  8  3. 

Proceedings  as  violation  of  injunction,  see  "In- 
junction," t  5. 

Restraining  execution  of  judgment  in  expropria- 
tion proceedings,  see  "Injunction,"  |  4. 

EXTENSION. 

Of  time  for  settlement  of  bill  of  exceptions, 
see  "Criminal  Law,"  |  87. 

EXTRADITION. 

Review  of  proceedings  Inr  habeas  corpus,  see 
"Habeas  Corpus,"   J I   1,  2. 

FALSE  IMPRISONMENT. 

Argument  of  counsel,  see  "Trial,"  |  8. 

I  1.     CItU  UablUty. 

In  an  action  for  false  impriiomnent,  evi- 
dence as  to  how  long  the  justice  of  the  ^eace 
who  issued  the  warrant  under  whidi  plaintiff 


In  an  action  for  false  imprisonment,  certain 
instructions  held  proper. — Oates  ▼.  McGlann 
(Ala.)  607. 

In  an  action  for  false  imprisonment,  a  re- 
quested instruction  that  no  recovery  coold  be 
bad  for  malicious  prosecution  should  have 
been  given. — Oatea  ▼.  McOlann  (Ala.)  607. 

FALSE  PRETENSES. 

Relevancy  of  evidence,   see   "Criminal   Law," 
S8. 

Facts  held  to  show  sufficient  fraod  to  warrant 
a  prosecution  for  false  pretenses  (Civ.  Code 
1896,  S  1007;  Cr.  Code  1^.  if  5422,  5424;.— 
Frederick  v.  State  (Ala.)  915. 

*An  indictment  for  obtaining  money  under 
false  pretenses  which  is  in  the  form  pr«8crib«d 
by  Cr.  Code  1896,  g  4923,  form  4a.  is  suf- 
ficient— Frederick  v.  State  (Ala.)   915. 

On  a  prosecution  for  obtaining  money  by 
falsely  pretending  that  property  mort^ised  by 
accused  was  his  own  and  unincumbered,  heU 
that  there  was  no  variance  between  the  indici- 
ment  and  evidence. — ^EVederick  t.  State  (Ala.) 
916. 


FAMILY  MEETING. 


"Infanta," 


Management  of  infant's  estate,  see 

I  8. 
Management  of  infant's  estate  as  affected  by 

marriage  relation,  see  "Husband  and  Wife, 

M8,4. 

FEES. 

In  action  on  insurance  policy,  see  "Insnranee," 

I  9. 
Of  attorney,  see  "Attorney  and  Client,"  i  2. 
Of  county  officers,  see  "Counties,"  i  4. 
Payment  on  taking  appeal,  see  "Appeal  and 

Error,"  |  6. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  H  6^  6,  8,  9,  IL 

FILING. 

Bill  of  exceptions,  see   "Exceptions.  Bill  ot" 

I  2. 
Ortifleate    of  judgment    in  office  of    probate 

judge,  see  "Judgment,"  (  7. 

FINAL  JUDGMENT. 

See  "Criminal  Law,"  {  34. 

Appealability,  see  "Appeal  and  Error."  (  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  f  17. 
Special  findings  by  joiy,  see  "Trial."  {  U. 

FINES. 

For  carrying  weapon,  'see  "Weapons." 

FIRE  INSURANCE. 

See  "Insnrance." 
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Caused   b^   operation   of   railroad,   bm   '^ail- 


roada,"  | 


FISH. 


Under  Code  1806,  c.  84,  complainants  held 
entitled  to  injunction  restraining  defendant 
from  sailing  over  complainants'  oyster  bed,  and 
coufiuing  him  to  a  certain  channd  through  the 
month  of  the  bay. — Cain  ▼.  Simonson  (Ala.) 
571. 

Where  the  allegations  of  s  bill  to  enjoin  tres- 
passes b7  defendant  on  the  waters  covering 
complainants'  oyster  bed  were  denied  by  de- 
fendant the  harden  was  on  complainants  to  es- 
tablish inch  trespasses. — Cain  t.  Simonson 
(Ala.)  671. 

Code  1886,  e.  64.  eiving  owners  of  land  front- 
ing on  a  bay  the  right  to  plant  and  gather  oys- 
ters, construed. — Cain  v.  Simonson  (Ala.)  571. 

FLIGHT. 

Belevancy  of  tTidence  of,  see  "Ttriminal  Law," 
I  8. 

FLOWAGE. 

Sm  "Waters  and  Water  Oonrses,"  |  8. 

FORCIBLE  DEFILEMENT. 

See  "Bape." 

FORCIBLE  ENTRY  AND  DETAINER. 

f   1.    OItU  U»1iUlty. 

In  an  action  of  forcible  entry  and  detainer, 
special  pleas,  setting  up  matter  available  under 
a  plea  of  not  guilty,  may  properly  be  stricken 
from  the  files  on  the  court's  own  motion. — 
Oooley  T.  United  States  Savings  &  Loan  Co. 
(Ala.)  616. 

A  complaint  for  forcible  entry  and  detainer 
in  conformity  to  Code  1896,  f  3352,  form  28, 
need  not  contain  a  claim  for  damages. — Helton 
V.  Ft  aaines  Oil  &  Guano  Co.  (Ala.)  925. 

A  judgment  on  a  supersedeas  bond  failing 
to  recite  the  names  of  the  sureties,  while  in* 
formal,  was  not  fatally  defective  if  such  de- 
fect could  be  supplied  from  the  bond. — Helton 
▼.  Ft.  Gaines  Oil  &  Guano  Cio.  (Ala.)  925. 

Where,  on  appeal  by  defendant  in  forcible 
entry  and  detainer  proceedings,  a  supersedeas 
bond  was  filed  and  the  judgment  was  affirmed, 
judgment  for  rents  pending  appeal  might  be 
rendered  against  defendant  and  his  sureties, 
nnder  Code  1896,  {  2146,  though  there  was  no 
claim  for  damages  in  the  complaint — Helton 
▼.  Ft  Gaines  Oil  &  Guano  Cio.  (Ala.)  925. 

A  bond  executed  by  defendant  on  appeal  from 
•  justice  in  a  forcible  entry  and  detainer  pro- 
ceeding held  a  bond  for  costs  and  not  a  super- 
sedeas.— Helton  V.  Ft  Gaines  Oil  &  Guano  C^. 
(Ala.)  925. 

FORECLOSURL 

Of  Uen,  see  "Mechanics'  Liens,"  |  8. 
Of  mortgage,  see  "Mortgages,"  fi  6,  7. 


r  oreign  insurance  companies,  see     xDaarancc^ 
f  1. 

Quashing  process  in  action  against,  see  "Pro- 
cess,"  i   1. 

Taxation  of.  see  "Taxation,"  <  2. 

FORFEITURES. 

For  nonpayment  of  taxes,  see  "Taxation,"  {  4. 
Of  bail,  see  "Bail,"  i  1. 


FORGERY. 


"Criminal 


Best   and   secondary   evidence, 

Law,"  (  11. 
Opinion  evidence,  see  "Criminal  Law,"  {  13. 

One  attesting  a  note  as  a  witness,  knowing 
the  maker's  name  bad  been  forged.  Held  guilty 
of  forgery.— Shelton  ▼.  State  (Ala.)  377. 

*An  Indictment  for  uttering  a  ■  forged  note 
held  required  to  allege  knowledge  of  a  forcery. 
—Shelton  v.  Bute  (Ala.)  377. 

*Tbe  indictment  for  forgery  of  an  instru- 
ment complete  on  its  face,  and  purporting  to 
impose  a  liability,  held  not  required  to  allege 
extrinsic  facts  to  show  its  validity,  or  that 
another  might  be  injured  by  it — Shelton  v. 
State  (Ala.)   377. 

On  a  trial  for  the  forgery  of  an  order  for 
merchandise,  certain  evidence  hrld  Irrelevant 
—Washington  v.  State  (Ala.)  388. 

*Where  a  note  alleged  to  have  been  forged 
purports  to  impose  a  liability,  the  indictment 
need  not  allege  extrinsic  facts  to  show  its 
validity,  or  that  another  might  be  injured  by 
it— White  V.  State  (Ala.)  570. 

Bvidence  that  defendants  induced  H.  to  sign 
a  conveyance  of  land  on  false  representations 
that  the  paper  was  a  pension  paper  held  not  to 
constitute  forgery  either  at  common  law,  or  under 
Code  1892.  f  109S.^Johnson  v.  State  (Miss.) 
692.     - 

FORMER  ADJUDICATION 

See  "Judgment."  I  9. 

FORMS  OF  ACTION. 

See  "Action,"  5  1;  "Detinue";  'TSJectment"; 
"Replevin":  "Trespass,"  |  2;  "Trover  and 
Couversion. 

FORNICATION. 

See  "Incest";  "Seduction,"  {  1. 

FRANCHISES. 

*The  operation  of  a  dispensary  for  the  sale  of 
liquors  is  the  exercise  of  a  franchise,  and  the 
right  of  opBration  must  be  derived  under  author- 
ity granted  by  the  state.— City  of  Uniontown  v. 
Stete  (Ala.)  814;  State  v.  Wilbum  (Ala.)  816. 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  C!ouvey- 
ances." 

By  corporation,  see  "Corporations,"  {  6. 

In  alteration  of  instrument  as  ground  tor  in- 
junction, see  "Injunction,"  |  1. 


*  Point  MiaotatecL    See  syUafevs. 


'Allegations  of  a  cross-bill  held  insufficient 
to  raise  an  issue  of  fraud. — Ramoneda  Bros.  r. 
Loggins  (Miss.)  1007. 

FRAUDS,  STATUTE  OF. 

I   1.   Promiaes  to  answer  for  dtiht,  4e- 
fkvlt,  or  ailsearrlac*  of  mnotlier. 

*Aii  agreement  to  pa;  a  debt  in  consideration 
of  surrender  to  the  promisor  of  a  note  given 
by  another  for  the  same  held  not  within  the 
statute  of  frauds. — Abercrombie  v.  Fourth  Nat 
Bank  (Ala.)  606. 

I   2.    He«l  property   «Jtd  oatatos  wad  In- 
teresta  tlioreiii. 

A  sale  of  propertr  attached  to  realty  operates 
as  a  severance,  and  is  valid,  though  not  In  writ- 
ing.— Finney  t.  Lucy  (Ala.)  683. 

*A8  regards  the  statute  of  frauds  held  that 
partnership,  lands  are  to  be  regarded  aa  per- 
sonalty.—Tillis  V.  Folmar  (Ala.)  918. 

I   3.    Operktlon  mad  effect  of  stmtnte. 

*Taking  possession  of  one  of  several  parcels 
of  land  sold  held  sufficient  on  the  question  of 
part    performance    as    regards    the    statute    of 

auds.— TlUis  t.  Folmar  (Ala.)   913. 


part 
frau 


FRAUDULENT  CONVEYANCES. 

Multifariousness  of  bill  to  set  aside,  aee  "Bq- 
uity,"  I  8. 

I  1.    Transfers  and  tramsaetloiia  isTalid. 

Where  a  chose  in  action  has  been  assigned 
as  collateral,  and  the  creditor  is  dispossessed 
tiiereof  by  the  fraudulent  deceit  of  the  debtor, 
the  creditor's  remedy,  if  he  elects  to  treat  the 
property  as  still  his,  is  by  an  action  at  law  on 
the  obligation  agamst  the  obligor. — Hall  & 
Farley  v.  Alabama  Terminal  &  Improvement 
Co.   (Ala.)   285. 

*Under  Code  1896.  K  818,  2156,  a  creditor 
may  proceed  in  equity  to  set  aside  a  fralidulent 
transfer  of  choses  in  action  by  the  debtor. — 
Hall  &  Farley  v.  Alabama  Terminal  &  Im- 
provement Co.  (Ala.)  285. 

*A  conveyance  is  fraudulent  aa  to  creditors 
of  the  grantor,  though  the  benefit  reserved 
to  him  was  great  or  small. — Tissier  t.  Wailes 
(Ala.)  924. 

In  a  suit  to  set  aside  an  alleged  frandnlent 
conveyance  to  a  wife,  the  fact  that  certain 
creditors  whose  debts  she  assumed  as  a  part  of 
the  consideration  for  the  conveyance  bad  not 
accepted  her  as  their  debtor  held  not  material 
on  the  issues  of  fraud  or  insolvency. — Holmes 
Bros.  V.  Ferguson-McKinney  Dry  Qoods  Co. 
(Miss.)  70. 

I   2.    Blgltts   and   Uabllltles   of   partle* 
and  pnroliaBers. 

*Where  there  is  actual  fraud  on  the  part 
of  both  the  grantee  and  grantor,  the  grantee 
is  not  entitled  to  be  reimbursed  on  account  of 
any  payments  made  by  him  in  the  transaction. 
— ^Tissier  v.  Wailes  (Ala.)  924. 

I   3.    Bemedlea  of  oredltors  and  pnrohaa- 
ers. 

Statement  of  remedy  of  creditor  in  case  of 
a  fraudulent  conveyance. — New  v.  Young  (Ala.) 
201. 

Under  Code  1876,  i  3886,  readopted  into 
the  Code  of  1896,  a  creditor  held  not  entitled 
to  maintain  a   bill  in  Alabama  to   set  aside 


general  creditor  s  bill,  but  merely  one  cIiaT|me 
fraud  as  against  complainant. — ^Tissier  t.  Wail- 
es (Ala.)  924. 

An  objection  to  a  bill  to  set  aside  a  con- 
veyance as  fraudulent,  that  the  consideration 
might  have  been  a  past  consideration,  hcU 
obviated  by  an  amenthnent  in  which  a  secret 
reservation  of  benefit  to  the  grantor  was  re- 
served.— Tissier  v.  Wailes  (Ala.)  924. 

*In  a  suit  by  firm  creditors  to  set  aside  slipp- 
ed fraudulent  conveyances  of  individual  prop- 
erty by  the  partners,  the  burden  is  on  plain- 
tiffs, not  only  to  show  frand,  bat  the  insoIveD- 
cy  of  the  firm. — Holmes  Bros.  v.  Ferguson-Mc- 
Kinney Dry  Goods  Go.  (Miss.)  70. 

FREIGHT. 

See  "Oanriera,"  |  L 

FUTURES. 

Gambling  transactlona,  see  "Gaming,"  i  1. 

GAME. 


Sea  "Fish." 


GAMING. 


Construction  of  statute,  see  "Statntes,"  |  8. 
Jurisdiction     of     prosecution,     see     ''Criminal 

Law,"   (  8. 
Title  of  statute,  see  "Statutes,"  {  5. 

f  1.  Oaanblins  eontraota  and  trajiaae- 
tions. 
•Under  Code  1896,  |  2163,  one  contributing 
to  a  fund  placed  as  a  bet  held  liable  for  his 
proportion  of  the  winnings  only  in  an  actioo  bv 
the  loser  to  recover  the  sum  lost. — Motlow  v 
Johnson    (Ala.)    710. 

♦It  is  presumed  that  a  contract  for  the  pur- 
chase of  futures  is  valid. — ^Hooper  t.  Nuckles 
(Ala.)  711. 

•Where  parties  to  a  contract  for  the  sale  of 
future  cotton  intend  that  tbit  seller  shall  deliver 
and  that  the  buyer  shall  pay  for  the  cotton 
at  the  maturity  of  the  contract,  tlie  transaction 
is  valid. — Hooper  v.  Nuckles  (Ala.)  711. 

•In  determining  the  validity  of  a  contract  for 
,the  sale  of  futures,  the  intent  of  the  parties 
must  control. — Hooper  v.  Nuckles   (Ala.)  711. 

•To  invalidate  a  contract  for  the  sale  of 
futures,  it  must  appear  that  both  parties  con- 
templated only  a  settlement  of  the  difference. 
— Hooper  v.  Nuckles  (Ala.)  711. 

That  margins  are  required  to  be  depoedted  as 
security  on  a  sale  of  futures  does  not  invali- 
date the  contract. — Hooper  v.  Nuckles  (Ala.) 
711. 

Under  Code  1802,  ||  2U4,  2116,  2117,  1120. 
1121,  held  one  buying  "futures"  may  not  re- 
cover a  margin  paid. — Isaacs  t.  Silverberg, 
Parry  &  Co.  (Miss.)  420. 

i  X.    Criminal  responaibiltty. 

•Whether  a  dwelling  is  a  public  place,  within 
the  gaming  law,  held  a  question  for  the  jurv. 
— Ferrell  v.  City  of  Opelika  (Ala.)  249. 

A  requested  charge,  on  a  prosecution  for 
gaming,  as  to  a  dwelling  being  a  public  place. 
held  misleading. — Ferrell  t.  City  of  Opelika 
(Ala.)  249. 


•Point  annotated.    Bee  syUabna. 
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■ee  "Bank- 


^.nereiTom,  a  waa  a  puDiic  piooe,  moo  erivr.— 
^ranaon  t.  State  CAla.)  983. 

QaminK  in  poolroonui  is  prohibited  bj  Acta 
3.904,  pr292,  No.  128.— State  t.  Rabb  (La.)  971. 

There  can  be  no  question  that  the  evil  sought 
to  be  remedied  by  Acts  1901.  Nos.  127.  128, 
"Dtras  the  suppression  of  gambling  on  horse  races 
'tiirongh  the  medium  of  pooirooms  and  turf  ex- 
«diange8,  which  mean  the  same  thing. — State  t. 
^faloney  (La.)  689. 

Acta  1904,  p.  292,  No.  128,  providing  for  the 
suppression  of  poolrooms,  heta  not  onconstitu- 
-tional  for  obacnritr  In  defining  the  -word  "pool- 
jroom." — State  y.  Maloney  (La.)  639. 

In  a  prosecution  under  Acts  1904,  p.  292,  No. 
JL28,  charging  defendants  with  being  the  owners 
of  a  certain  poolroom,  a  defense  that  Acts  1904, 
p.  292,  No.  128,  on  which  the  prosecution  is 
Dased.  is  unconstitutional,  because  not  defining 
tile  crime  pretended  to  be  denounced,  is  not  well 
Kcounded.— State  ▼.  Rhodea  (La.)  972. 

GARNISHMENT. 

See  "Attachment":  "Bxecutlon." 
Bflectof  proceedings  in  bankruptcy, 
ruptcy,''^  «  L 

t    1.    Proeeedlmn  to  mupfort  or  eaforee. 

Under  Acts  1896-89,  p.  87.  amending  Code 
1896,  I  2038^  the  court  ahonid  dismiss  a  gar^ 
nisbment  where  the  answer  of  the  gamisnee 
discloses  not  over  $26  due. — Balls  t.  Alabama 
Steel  ft  Wire  Cki.  (Ala.)  869. 

GIFTS. 

Charitable  gifts,  see  "Oharitiea." 
Transfer  taxes,  see  "Taxation,**  |  T. 

GOOD  FAITH. 

Of  purchaser,  aea  "Bills  and  Notes,"  |  1; 
"Sale*"  i  fc. 

GOVERNOR 

Authority  of  appellate  court  on  request  of 
governor  to  pass  on  constitutionality  of  stat- 
utes, •••  "Cionrts,"  f  6. 

GRADING. 

Street  grading,  see  "Municipal  Corporations," 
I  6. 

GRAND  JURY. 

See  "Indictment  and  Information." 
Presumptions  on  appeal  as  to  qualification,  see 
"Criminal  Law,"  §  40. 

*Under  Acts  1900-1901.  p.  808,  Hie  presence 
of  a  stenographer  in  the  grand  jury  room  ?teld 
not  to  vitiate  an  Indictment. — Smith  t.  State 
(Ala.)  329. 

The  court  held  nnantfioriied  to  add  persons 
to  a  grand  jury  rendering  the  indictment  re- 
turned void. — Nordan  v.  State  (Ala.)  406. 

An  objection  to  an  indictment  held  not  an  ir- 
regularity within  Ck>da  1896,  <  6269.— Nordan 
▼.  State  (Ala.)  40& 


Requirements  of  statute  of  frauds,  see  "Frauds, 
Sutnte  of,"  I  1. 

I    1.    ConstraeUon  aai  operatloa. 

Where  a  shipment  of  oranges  was  guarantied 
in  case  it  was  aocompanied  by  certificates  that 
the  oranges  were  sound  when  loaded  and  shipped 
according  to  signed  contracts  between  certain 
parties,  such  guarantor  was  not  liable  for  orang- 
es shaped  under  a  certificate  which  did  not  con- 
form to  that  specified. — Manatee  County  State 
Bank  v.  Weatherly  (Ala.)  988. 

GUARDIAN  AD  LITEM. 

See  "Infants,"  <  3. 

GUARDIAN  AND  WARD. 

Guardian  ad  litem  of  infant,  see  "Infants,"  |  8. 
Guardianship   of   insane   persona,    see   "Insane 
Persona,"  t  1. 

I   1.    Appointmelit,     an*IUle«tloa,     tmd 
tennr*  of  gtutTalan. 

*A  will  by  the  mother  of  minor  children, 
undertaking  to  give  the  custody  of  the  children 
to  another,  k«Id  a  nullity,  under  Rev.  St.  1892, 
t  2086.— Hernandex  v.  Thomas  (Fla.)  641. 

*Where  the  father  of  a  minor  has  died,  there 
is  no  objection  on  account  of  her  sex  to  the 
atjpointment  by  the  court  of  the  mother  as  tu- 
trix ad  hoc  of  some  of  the  minors,  defendants 
in  partition.— Chevalley  v.  Fettit  (La.)  118. 

HABEAS  CORPUS. 

Appeal  by  state  in  habeas  corpus  proceedings 
as  denial  of  justice  without  delay,  see  "Cion- 
stitntional  Law,"  {  10. 

Right  to  question  record  of  court  on  habeas 
corpus,  see  "Courts,"  |  2. 

(   1.    Nature  and  svovada  of  remedy. 

'Petitioner  held  entitled  to  review  the  legality 
of  extradition  proceedings  by  habeas  corpus. 
— ^Barriere  v.  State  (Ala.)  66. 

On  application  for  habeas  corpus,  tha  dian- 
cellor  cannot  consider  the  regularity  of  the 
proceedings  bad  and  order  made  In  tne  circuit 
court  in  a  trial  of  petitioner  on  an  Indictment. 
— Towery  v.  SUte  (Ala.)  810. 

The  proceedinsi  to  test  the  question  whethw 
there  has  been  a  violation  or  noncompliance 
with  the  condition  of  a  pardon  may  properly 
be  had  on  balieas  corpus  brought  by  the  con- 
vict to  teat  the  validity  of  his  arrest  by 
the  sfaeriif  for  an  alleged  violation  ot  hi* 
pardon. — E3x  parte  Alvarez  (Fla.)  481. 

The  Supreme  (3ourt  will  interfere  when  th« 
criminal  court  has  refused  to  admit  a  defend- 
ant to  bail  only  when  prejudicial  error  Is  ap- 
parent.— State  V.  Znmmo  (La.)  442;  Bx  parte 
Zummo,  Id. 

f  S.     JActsdlotion,   proeeediacs,  aad  re- 
lief. 

Where  petitioner's  diacharge  on  habeas  corpna 
from  arrest  in  extradition  proceedings  was  de- 
nied, he  was  entitied  to  appeal  to  the  Supreme 
Court,  under  Code  1896,  i  4314. — Barriere  v. 
State  (Ala.)  66. 

A  judge  of  the  Montgomery  dty  conrt  keM 
to  have  jurisdiction  to  issue  habeas  corpus  to 
review  extradition  proceedings  under  which  pe- 
titioner was  held. — Barriere  v.  State  (Ala.)  66. 

On  habeas  corpus  to  obtain  petitioner's  die- 
charge  from  arrest  in  extradition  proceedings. 


•9mtmt  aaaotatod.   8m  eyUabu. 


a  demand  by  the  executive  of  the  fstate  from 
which  he  waa  alleged  to  have  fled,  a  copy  of 
the  indictment  or  affidavit  duly  certified,  and  a 
warrant  of  the  Governor  authorizing  the  arrest 
— Barriere  v.  State  (Ala.)  55. 

•Under  Code  1896,  S!  33T2,  4817,  probate 
judge,  not  probate  court,  held  to  have  authority 
to  grant  writ  of  habeas  corpus. — Garwile  v. 
State  (Ala.)  1024. 

Order  setting  aside  former  order  granting 
bail  on  petition  for  writ  of  habeas  corpus  held 
not  appealable,  under  Cr.  Code  1896,  {  4314. — 
Carwile  v.  State  (Ala.)  1024. 

Where  a  municipal  ordinance  under  which 
petitioner  in  habeas  corpus  is  fined  is  not 
before  the  court  on  appeal,  its  validity  cannot 
be  adjudged.— Ferlita  v.  Jones  (Fia.)  ^3. 

Petition  to  the  Supreme  Court  for  writ  of 
habeas  corpus  lield  premature. — State  v.  Mc- 
Colley  (La.)  81:   Ex  parte  McCoUey,  Id. 

On  petition  for  habeas  corpus  on  refusal  to 
grant  a  release  on  bail,  grounds  of  defense 
are  not  controlling  one  way  or  another.— 
State  ▼.  Zummo  (La.)  442;  Ex  parte  Zammo, 
Id. 

i  3.     Saspenaion  of  remedy. 

Code  1896,  g  4314,  authorizing  an  appeal 
by  the  state  in  a  habeas  corpus  proceeding 
to  obtain  bail,  held  not  violative  of  Bill  of 
Rights,  §  18,  declaring  that  the  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended. — 
State  V.  Towery  (Ala.)  309. 

The  suspension  of  a  writ  of  habeas  corpus, 
prohibited  by  Bill  of  Rights,  f  18,  held  only 
to  entitle  the  citizen  to  the  right  to  demand 
an  investigation  into  the  cause  of  his  detention 
according  to  the  usual  mode  of  procedure  in 
courts  of  justice. — State  v.  Towery  (Ala.)  309. 

HARMLESS  ERROR. 

In  ciyfl  actions,  see  "Appeal  and  Error,"   {{ 

18-21. 
In  criminal  prosecution,  see  "Criminal  Law," 

t  43;  "Homicide,"  i  14. 

HEARING. 

In  equity,  see  "Equity,"  {  6. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  8  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
J12. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Municipal  Corporations,"  §{  6,  7. 
Accidents  at  railroad  crossings,  see  "Railroads," 

i  a 

Judicial  notice  of  condition  of,  see  "Criminal 

Law,"  i  7. 
Pleading  in  general  in  action  for  injuries  from 

explosives  left  in  highway,  see  "Pleading,"  { 

I    1.    ConstmotioB,      ImproTement,     and 
repair. 

On  a  trial  of  a  road  overseer  for  failure  to 
discharg*  his  duties,  the  omission  of  the  ap- 


Lu  uiBcuarge  uis  uuiy,  ine  xnci  uiat  ui«  ronos 
were  in  a  bad  condition  was  immateri&L — 
Ward  V.  State  (Ala.)  923. 

On  a  trial  of  a  road  overseer  for  failure  to 
discharge  his  duties,  the  refusal  to  give  an 
instruction  hM  error. — Ward  ▼.  State  (Ala.) 
923. 

An  indictment  In  Code  1896,  form  75,  char- 
ging a  road  overseer  with  failure  to  discharge 
his  duties,  hdd  good  nnder  Code  1896,  SS  24.51. 
2461,  2462,  2470,  4923,  5395.— Ward  v.  State 
(Ala.)  923. 


f  2. 


work    M 


Taxes,    aaiessmeaita,   aad 
Ugh  ways. 

•The  question  of  the  sufiSciency  of  one's  ex- 
cuse for  failing  to  work  on  a  hijrhway,  in  viola- 
tion of  Code  1896,  g  5392.  held  for  the  jurr. 
unaffected  by  section .  2462. — Moss  t.  State 
(Ala.)   198. 

{    3.    ReKolatloii  and  use  for  travel. 

Where  the  complaint  in  an  action  for  injuries 
resulting  from  defendant's  wrongful  act  in  leav- 
ing a  bomb  in  a  public  alley  charged  wanton- 
ness, evidence  that  children  were  in  the  habit 
of  playing  in  the  alley  was  admissible  as  tending 
to  show  wantonness. — Wells  v.  Gallagher 
(Ala.)  747. 

Where  a  boy  imder  14  years  of  age  was  in- 
jured by  the  explosion  of  a  bomb  negligently 
left  by  defendant  in  a  public  alley,  the  negli- 
gence was  the  proximate  cause  of  the  injury, 
whether  plaintiff  exploded  the  bomb  in  the  alley 
where  it  was  placed,  or  whether  he  carried  it 
to  an  adjacent  yard  and  there  exploded  it  and 
received  the  injury. — Wells  v.  Gallagher  (Ala.) 
747. 

The  law  implies  a  duty  not  to  place  or  leave 
explosives  in  a  public  highway. — Wells  v. 
Gallagher  (Ala.)  747. 

Where  injuries  resulted  from  defendant's  act 
in  placing  and  leaving  explosives  in  a  public 
highway,  it  was  unimportant  how  long  it  re- 
mained in  such  highway. — Wells  v.  Gallagher 
(Ala.)   747. 

In  an  action  for  negligence,  instructions  kcM 
properly  refused,  as  they  pretermitted  con- 
sideration of  due  care  on  the  part  of  defendant's 
servant. — Wells  v.  Gallagher  (Ala.)  747. 

•Where  a  driver  of  a  team  abandons  his  seat 
and  leaves  his  team  standing,  and  it  la  probable 
they  might  have  been  controlled  if  he  bad  been 
in  his  proper  position,  his  employer  is  liable  for 
injury  inflict^  by  them  on  a  third  person  ia 
rimning  away. — Zambelli  v.  F.  Johnson  &Son 
Co.  (La.)  501. 

HOLIDAYS. 

See  "Sunday." 

•That  the  trial  was  on  a  legal  holiday  hM 
no  objection  to  a  conviction. — Calhonn  t.  State 
(Ala.)  37a 

HOMESTEAD. 

See  "Exemptions." 

Collateral  attack  on  judgment  setting  a<ade.  see 

"Judgment,"  {  5. 
Homestead  associations^  see  "Building  and  Loan 

Associations." 

i   1.    Nature,  aeanlslttoB.  and  extent. 

C:Sonst  1885,  art.  10,  |  1,  providing  for  ex- 
emption of  a  homestead,  but  that  no  propeny 
shall   be  exempt  for  the  payment  of  obliga- 
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The  meaning  of  the  word  "obligations,"  as 
used  in  Onat.  1885,  art  10,  i  1,  providing 
that  an  exemption  of  a  homestead  shall  not 
applT  to  obligations  contracted  for  the  purchase 
of  the  property  or  for  improvements  thereon, 
means  a  debt  contracted  to  be  paid,  or  a  duty 
to  be  performed,  by  the  parchaaw. — ^Platt  t. 
Piatt  (Fla.)  636. 

I   2.     Tranater  or  Inanatbrajtee. 

'Where  there  was  no  examination  of  or 
•cknowledgment  by  a  wife,  joining  her  husband 
in  a  mortgage  on  nis  homestead,  the  certificate 
of  acknowledgment  is  void. — Chattanooga  Nat. 
Building  &  Loan  Ass'n  v.  Yaught  (Ala.)  216. 

f   3.    Blchts  of  sarrlTlaK  husband,  wtfa, 
children,  or  heirs. 

Under  Code  1806.  8$  2069,  2071.  held  the 
homestead  of  one  dying  leaving  two  minor 
children,  not  beinR  Insolvent,  and  having  other 
real  estate,  was  not  liable  during  the  minority 
of  one  of  the  children  for  the  debts  of  the 
other,  dying  during  sach  minority. — Hosea  ▼. 
Davis  (Ala.)  316. 

The  fact  that  a  widow  claimed  dower  whereby 
the  acreage  of  the  homestead  was  reduced  to 
within  the  exemption  limit  did  not  authorize  a 
setting  apart  of  the  homestead  to  her  before  ad- 
ministration.— Dake  v.  Sewell  (Ala.)  819. 

The  statutes  permitting  a  selection  by  the  wid- 
ow and  authondng  the  homestead  to  be  set 
apart  before  administration  are  only  applicable 
when  decedent  owned  not  exceeding  the  exemp- 
tion at  tlie  time  of  his  death. — DtJce  v.  Sewell 
(Ala.)  819. 

I  4.    Abandoameat,    walTor,    or    forfel- 
tnre. 

*Facts  held  to  show  abandonment  of  a  home- 
stead.— New  T.  Young  (Ala.)  201. 

'Evidence  held  to  show  abandonment  of  home- 
stead.—McGregor  T.  Kellum  (Fla.)  697. 

HOMICIDE. 

Arguments  and  conduct  of  counsel,  see  "Crim- 
inal Law,"  I  23. 

Bias  of  witness,  see  "Witnesses,"  |  6. 

Change  of  venue,  see  "Criminal  LaWj"  I  4. 

Confessions,  see  "Criminal  I^aw,"  {  16. 

Conriction  of  other  offense  under  indictment 
for,  see  "Indictment  and  Information,"  i  6. 

Credibility  of  witnesses,  see  "Witnesses,"  U  4-7. 

Cross-examination  of  witnesses,  see  "Witness- 
es," {  3. 

Custody  and  conduct  of  Jury,  see  "Criminal 
Law/'  t  81. 

Declarations  as  evidence,  see  "Criminal  Law," 
8  12. 

Elvidence  at  former  trial,  see  "Criminal  Law," 
8  16. 

Harmless  errw  in  general,  see  "Oiminal  Law," 
143. 

Impeachment  of  witness,  see  "Witnesses,"  f  6. 

Instructions  in  general,  see  "Criminal  Law," 
88  25-29. 

intoxication  as  affecting  capacity  to  commit 
crime  in  general,  see  "Criminal  Law,"  8  2. 

Opinion  evidence,  see  "Criminal  Law,"  8  13. 

Questions  for  Jury  in  general,  see  "Criminal 
Law,"  8  24. 

Belevancy  of  eridence,  see  "Criminal  Law," 
I  & 

Reqnlsitea    and    sufficiency    of    indictment    in 

rneral,   see   "Indictment   and   Information," 
2. 
Res  nstas,  see  "Criminal  Law,"  |  8. 
Vcnkt  in  genaral,  we  "Criminal  Law,"  |  S2. 


The  fact  that  an  accused  was  "insanely  Jeal- 
ous" would  not  relieve  him  from  responsibility 
for  homicide. — Bamett  v.  State  (Ala.)  778. 

In  homicide,  charge  on  premeditation  held 
proper. — Franklin  v.  State    (Ala.)    979. 

*One  who  enters  into  difficulty  without  intend- 
ing to  kill  deceased  held  guilty  of  homicide  if 
he  afterwards  unlawfully  forms  an  intention  of 
killing  deceased  and  carries  it  out. — Franklin  v. 
State  (Ahi.)  979. 

8    2.    MaAslanKhter. 

•Bev.  St  1^2,  I  2392,  does  not  fur- 
nish the  only  exclusive  case  where  a  physi- 
cian can  be  held  criminally  liable  for  the 
unintended  death  of  bis  patient,  brought  about 
by  gross  negligence  or  ignorance,  and  does 
not  render  the  provisions  of  the  general  man- 
slaughter sUtnte  (section  2384,  Rev.  St  1892) 
inapplicable  to  suca  cases  of  death. — ^Hampton 
v.  State  (Fla.)  421. 

*Where  the  death  of  a  t>enon  results  from 
the  criminal  negligence  of  a  medical  practi- 
tioner in  the  treatment  of  the  case,  the  latter 
is  guilty  of  manslaughter. — Hampton  ▼.  State 
(Fla.)  421. 

A  physician  or  surgeon  or  person  assuming 
to  act  as  such  held  guilty  of  criminal  negligence 
in  certain  instances. — Hamptou  v.  State  (Fla.) 
421. 

*Wher«  a  physician  treating  a  case  does 
nothing  that  a  skillful  person  might  not  do, 
and  death  results  merely  from  an  error  of 
judgment  or  an  inadvertent  mistake,  the 
physician  is  not  liable. — Hampton  v.  State 
(FU.)  421. 

8  3.    Assaolt  with  Intent  to  hlU. 

On  a  prosecution  for  assault  with  intent  to 
kill  and  murder,  held  incumbent  on  the  state 
to  show  a  shooting  with  intent  to  kill,  and 
with  malice  aforethought — Oinningham  v. 
State  (Miss.)   631. 

*B8sentials  of  conviction  of  assault  with 
intent  to  kill  stated,  and  charge  failing  to 
correctly  state  the  same  held  erroneous. — -Hib- 
bler  T.  State  (Miss.)  896. 

8  4.    Excnsable   or  Justifiable  homicide. 

In  order  to  entitle  defendant  in  a  prosecu- 
tion for  murder  to  set  up  self-defense,  he  is 
required  to  be  wholly  and  not  merely  "reason- 
ably" without  fault— Oreen  t.  State  (Ala.) 
362. 

The  tact  that  a  father  was  bloody  in  con- 
seouence  of  his  difficulty  with  a  third  person 
did  not  justify  his  son  in  shooting  the  third 
person. — -Morns  v.  State  (Ala.)  608. 

*On  a  trial  for  homicide  alleged  to  have  been 
committed  by  accused  in  the  defense  of  his 
father,  a  charge  that  accused  had  no  right  to 
assault  decedent  under  certain  circumstances 
held  not  erroneous. — Morris  v.  State  (Ala.)  608. 

*A  son's  right  to  kill  in  the  defense  of  his 
father  depends  on  the  conditions  necpssary  to 
excuse  the  father  under  the  plea  of  self-defense. 
—Morris  v.  State  (Ala.)  608. 

*A  son  killing  another  in  the  defense  of  his 
father  cannot  avail  himself  of  the  right  of 
self-defense,  unless  both  he  and  his  father  were 
free  from  fault  in  bringing  on  the  difficulty. — 
Morris  v.  State  (Ala.)  60a 

8  6.     Indictment  and  information. 

*Where  an  indictment  alleges  that  the  killing 
was  done  with  an  instrument  unknown  to  the 
grand    jury,    and    the   proof   shows   that  the 
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uvuKDie  tor  uocerxaiuiy  as  va  uie  meaDS  uaea. 
—Smith  T.  State  (Ala.)  828. 

A  coant  cbareing  defendant  with  administer- 
intr  poison  to  decedent,  and  a  count  charnng 
htm  with  caasing  the  administration  of  poison 
to  decedent,  held  sufficient. — Nordan  r.  State 
(Ala.)  406. 

'Where  an  information  charges  a  phrsldan 
with  negligently  pulling  oat  the  "intestines" 
of  a  patient,  whereby  her  death  was  produced, 
it  is  competent  at  the  trial  to  prove  under 
such  charge  that  any  other  organ  having  its 
place  in  the  abdominal  cavity  was  pulled  out  or 
removed. — Hampton  v.  State  (Fla.)  421. 

*The  criminal  liability  of  a  physician  for 
the  death  of  his  patient,  brought  about  by 
his  gross  negligence,  carelessness,  or  ignorance, 
may  be  established  upon  an  indictment  or  in- 
formation predicated  upon  the  general  statute 
defining  manslaughter,  Bev.  St  1^  {  2384. 
—Hampton  v.  State  (Fla.)  421. 

'Indictment  alleging  that  the  accused  made  an 
assault  on  the  deceased,  and  in  some  way  and 
manner,  and  by  some  means,  instruments,  and 
weapons,  to  the  jury  unknown,  did  then  and 
there  commit  muraer,  held  sufficient — Houston 
V.  State  (Fla.)  46& 

In  a  prosecntlon  for  assault  with  Intent  to 
commit  murder,  where  the  allegation  Is  that  th; 
wound  was  inflicted  in  the  stomach  and  body, 
testimony  that  witness  was  shot  in  the  lower 
part  of  his  stomach  should  not  be  excluded  for 
variance. — Freeman  v.  State  (Fla.)  785. 

t   6<    Erldeaee-^PremuBVtltms    and   bnr- 
d«B  of  pxoof . 

In  a  prosecution  for  homicide,  burden  of 
proof  held  to  be  on  defendant  to  show  necessity, 
or  reasonable  appearance  of  necessity,  to  take 
life.— McCurley  v.  SUte  (Ala.)  1022. 

{   7.    ——  Admissibility  in  ceneml. 

*In  a  prosecution  for  murder,  evidence  of 
previous  threats  by  deceased  against  defend- 
ant, and  of  the  physical  condition  of  the  lat- 
ter, is  not  admissible,  unless  defendant  acted 
in  self-defense. — ^Dunn  t.  State  (Ala.)  147. 

*In  a  prosecution  for  murder,  the  particulars 
of  a  previous  difficulty  are  not  admissible. — 
Dunn  T.  State  (Ala.)  147. 

•In  a  prosecution  for  murder,  evidence  lield 
to  show  that  defendant  did  not  act  in  self-de- 
fense, so  that  evidence  of  previous  threats  was 
inadmissible. — Dunn  v.  State  (Ala.)  147. 

On  a  trial  for  murder,  evidence  that  defend- 
ant offered  to  sell  chattels  mortgaged  to  de- 
cedent field  admissible. — Carwile  v.  State  (Ala.) 
220. 

On  a  trial  for  murder,  evidence  that  decedent 
carried  his  bill  book  held  admissible. — Car- 
wile  V.  State  (Ala.)  220. 

In  a  prosecution  for  murder  committed  In  a 
saloon  in  which  defendant  was  employed,  evi- 
dence as  to  whether  deceased  was  in  the 
saloon  on  the  day  before  the  homicide  was  im- 
material in  the  absence  of  any  predicate  to 
show  its  materiality. — Smith  v.  State  (Ala.) 
329. 

*In  a  prosecution  for  murder,  evidence  as  to 
deceased's  conduct  toward  others  than  de- 
fendant just  before  the  difficulty  which  re- 
sulted in  the  homicide  was  inadmissible. — 
Smith  T.  Stet*  (AU.)  829. 


aeceasea    oranK   a   gooa    aeai   neta    not    aoinia- 
sible.— Smith  t.  State  (Ala.)  329. 

In  a  prosecution  for  murder,  the  Rlleged 
fact  that  deceased  claimed  to  have  been  robbed 
would  have  no  tendency  to  prove  that  he  was 
not  a  person  of  good  character  for  peace  and 
anietude. — Smith  v.  State  (Ala.)  329. 

*In  a  prosecntlon  for  murder,  the  defend- 
ant's character  for  honesty  is  not  in  issue. — 
Smith  V.   State  (Ala.)  329. 

In  a  prosecution  for  murder,  evidence  of  tbe 
turbulent,  blood-thirsty,  and  dangerous  char- 
acter of  the  deceased  held  admissible  only  to 
enable  the  jury  to  determine  the  meaning  of 
an  overt  act  or  demonstration  of  deceased 
relied  on  as  justifying  self-defense. — Green  t. 
State  (Ala.)  362. 

On  a  trial  for  homicide,  evidence  of  dece- 
dent's difficulty  with  a  third  person  held  ad- 
missible on  the  issue  whether  accused  could 
iustify  the  killing  to  i^event  decedent  from 
illing  a  third  person.— ^anford  v.  State  (Ala.) 
370. 

On  a  trial  for  homicide,  evidence  of  the 
particulars  of  a  prior  difficulty  between  ac- 
cused and  decedent  is  inadmissible. — Sanford 
V.  State  (Ahi.)  370. 

A  defendant  on  trial  for  the  murder  of  his 
wife  may  testify,  in  support  of  the  defense  of 
suicide,  to  a  threat  made  by  the  wife  to  take  her 
own  life. — Nordan  v.  State  (Ala.)  406. 

*0n  a  trial  for  homicide  by  poison,  a  phy- 
sician held  comx>etent  to  testify  as  to  decedents 
condition  during  her  last  illness. — ^Nordan  t. 
State  (Ala.)  406. 

On  a  trial  for  homicide  by  poison,  a  physician 
held  competent  to  testify  that  a  nortion  of  de- 
cedent's stomach  was  sent  to  a  chemist — ^Nor- 
dan V.  State  (Ala.)  406. 

On  a  trial  for  homicide,  held  proper  to  permit 
a  chemist  to  identify  the  jar  containing  dece- 
dent's stomach,  and  sent  to  him  by  a  physician. 
—Nordan  v.  State  (Ala.)  406. 

On  a  trial  for  homicide,  certain  evidence  held 
admissible  on  the  issue  of  motive. — ^Nordan  v. 
State  (Ala.)  406. 

On  a  trial  of  a  husband  for  the  murder  of  his 
wife,  certain  evidence  held  admissible  as  show- 
ing a  motive  for  wanting  to  rid  himself  of  his 
wQe.— Nordan  v.  State  (Ala.)  406. 

On  a  trial  for  homicide,  defendant  held  en- 
titled, in  support  of  the  defense  of  suicide,  to 
show  any  acts,  etc.,  evidencing  a  purpose  on 
decedent's  part  to  commit  suicide. — Nordan  v. 
State  (Ala.)  40& 

On  a  trial  for  murder,  proof  that  accused  had 
a  concealed  weapon  keM  admissible  under  CSode 
1896,  (  4856.— Morris  v.  State  (Ala.)  608. 

On  a  trial  for  a  homicide,  certain  evidence 
held  admissible  on  the  issue  as  to  whether  de- 
cedent or  accused's  father  began  the  difficulty. — 
Morris  v.  State  (Ala.)  60a 

•In  homicide,  evidence  of  a  previous  threat 
made  by  defendant  against  deceased,  although 
not  immediately  connected  with  tbe  killing,  is 
admissible. — ^Franklin  v.  State  (Ala.)  979. 

•In  the  prosecution  of  Willie  Staiford  for 
homicide,  inhere  evidence  of  threato  by  deceas- 
ed against  defendant  8  davs  before  the  diffi- 
culty was  admitted,  other  tnreata  by  deceased 
agaust  "one  of  the  Stafforda"  16  months  be- 
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'vrhere  the  purpose  of  the  evidence  is  to  rebnt 
inference  of  malice. — State  ▼.  Stockett  (La.) 
1000. 

*In  a  ptosecntlon  for  manslanghter,  on- 
commiuiicated  threats  by  deceased  against  de- 
fendant held  admissible. — Sinclair  t.  State 
(Miss.)  622. 

A  declaration  by  a  prosecntor  after  an  alleged 
kssanlt  held  admissible  to  show  prosecutor's  pur- 
I>o8e  in  seeking  out  defendant  at  the  time  of  the 
afsanlt. — Shields  t.  State  (Miss.)  1010. 

In  a  prosecution  for  assault,  evidence  held 
admissible  to  show  the  purpose  of  prosecutor 
in  seeking  out  the  defendant  at  the  time  the 
anault  occorred. — Shields  v.  State  (Miss.)  1010. 

I  8.     ——  Syliic  deolaratioBS. 

On  a  trial  for  homicide,  a  statement  of  decedent 
held  not  a  dying  declaration. — Sanford  v.  State 
(Ala.)  870. 

*In  a  prosecution  for  homicide,  statements 
made  by  the  victim  just  before  she  died,  in  ad- 
dition to  her  dying  declaration  as  to  who  com- 
mitted the  deed,  heli  inadmissible. — Walton  ▼. 
State  (Miss.)  688. 

•In  homicide,  certain  statement  held  admissi- 
ble as  a  dying  declaration. — Pryor  v.  State 
(Miss.)  1012. 

I  9.    —  Weisht  and  sniBelMtejr. 

Evidence  held  to  support  a  conviction  of 
manslanghter. — Robinson   v.   State   (Fla.)   465. 

1 10.  Srlal— Qneatloiis  for  Jiuy. 

Criminal  negligence  which  will  render  a 
physician  guilty  of  manslanghter  is  largely  a 
matter  of  degree,  incapable  of  precise  defini- 
tion, and  whether  or  not  it  exists  to  such  an 
extent  as  to  involve  criminal  liability  is  to 
be  determined  by  the  Jnry. — Hampton  v.  State 
(Fla.)  421. 

I  11.  — —  XaatmetloBa  la  seaeral. 

*In  a  prosecution  for  murder,  an  instruction 
relative  to  the  element  of  premeditation  held 
proper. — Dunn  v.  State  (Ala.)  147. 

*In  a  prosecution  for  murder,  an  instruction 
defining  "deliberate"  and  "premeditated"  held 
proper.:— Dunn  v.  State  (Ala.)  147. 

Instruction,  on  a  trial  for  homicide,  on  proof 
of  motive,  held  properly  refused. — Carwile  v, 
SUte  (Ala.)  220. 

In  a  prosecution  for  homicide,  an  instmc- 
tloato  acquit  if  the  means  of  the  killing  were 
known  to  the  grand  jury  held  not  applicable 
where  the  indictment  in  two  counts  thereof 
stated  the  instrument  with  which  the  killing 
was  done. — Smith  v.  State  (Ala.)  829. 

A  charge  on  assault  with  intent  to  kill  held 
erroneous  in  omitting  the  element  of  malicious 
intent  to  take  life.— Letcher  v.  State  (Ala.) 
022. 

In  homicide,  charge  oo  provoking  difficulty 
held  erroneous. — Franklin  v.  State  (Ala.)  979. 

1 12.  —  iBatmetlons  aa  to  self-defense. 

Requested  Instructions  in  self-defense  held 
bad,  in  not  setting  out  the  ingredients  thereof. 
—Peel  ▼.  State  (Ala.)  261. 

In  a  prosecution  tor  murder,  instructions 
relative  to  self-defense,  predicating  defendant's 
right  of  defense  on  his  being  ^"reasonably" 
without  fault,  held  properly  refused. — Smith 
v.  State  (Ala.)  329. 

*In  a  prosecution  for  murder,  an  iurtmcdon 
Md  properly   refused  because  falling  to  set 


self  of  the  right  of  self-defense  to  prove  that 
he  was  free  from  fault  held  erroneous. — Oreen 
T.  State  (Ala.)  862. 

In  a  prosecution  for  murder,  instructions 
on  the  subject  of  self-defense  which  ignore 
the  qaeation  of  defendant's  freedom  from  fault 
in  bringing  on  the  difBculty  are  properly  re- 
fused.—Oreen  V.  SUte  (Ala.)  862. 

An  instmction  on  a  trial  for  homicide,  de- 
fended on  the  ground  that  the  killing  was  done 
in  defense  of  defendant's  father,  held  erroneous 
because  withdrawing  defendant's  evidence  show- 
ing self-defense.— Morris  v.  State  (Ala.)  608. 

*A  requested  instruction  by  accused,  on  trial 
for  homicide  defended  on  the  ground  of  self- 
defense,  which  ignored  the  doctrine  of  retrea^ 
was  properly  refused. — Morris  v.   State  (Ala.) 

6oa 

In  a  prosecntion  for  homicide,  a  request  to 
charge  held  properly  refused  as  obscure  and 
misleading.— Ledbetter  t.   State  (Ala.)  6ia 

In  a  prosecution  for  homicide,  an  instruction 
on  malice  arising  from  the  use  of  a  deadly 
weapon  held  properly  refused. — Ledbetter  v. 
State  (Ala.)  618. 

A  request  to  charge  on  reasonable  donbt  held 
faulty  and  properly  refused. — Ledbetter  v.  State 
(Ala.)  618. 

*Where  the  evidence  without  conflict  showed 
that  defendant  was  at  fault  In  bringing  on  the 
difficulty,  and  at  the  time  be  shot  deceased  could 
have  safely  retreated,  it  was  not  error  for  the 
court  to  refuse  a  request  to  charge  on  the 
doctrine  of  self-defense. — Gray  v.  State  (Ala.) 
621. 

In  a  prosecution  for  homicide,  a  charge  on 
self-defense  held  bad  for  failure  to  set  out  the 
ingrediente  of  self-defense. — Banks  v.  State 
(Ala.)  921. 

In  a  prosecution  for  murder,  instructions  re- 
lating to  self-d^ense  by  agressor  held  properly 
refused,  as  not  showing  such  withdrawal  as  the 
law  demands. — McCurley  v.  State  (Ala.)  1022. 

*In  a  prosecution  tor  homicide,  instructions 
asked  by  defendant  on  the  subject  of  self-de- 
fense held  properly  refused. — Stafford  v.  State 
(Fla.)  106. 

On  a  prosecution  for  murder,  a  requested  in- 
struction on  self-defense  held  properly  modified. 
—Regan  v.  State  (Miss.)  1002. 

On  a  prosecution  for  murder,  a  requested  in- 
struction held  erroneous,  as  omitting  the  fact 
that  certain  acts  of  deceased  might  have  reason- 
ably induced  a  beli^  of  danger  of  death  or 
great  bodily  harm. — Regan  v.  State  (Miss.). 
1002. 

1 13.  — —  iBstraetioBB  ••  to  gntde  or  de- 
cree of  offense. 

Requested  charges  A«Id  bad,  in  omitting  ele- 
ments necessary  to  reduce  a  homicide  to  man- 
slanghter.— Peel  V.  State  (Ala.)  251. 

An  instruction  on  a  trial  for  murder  by 
poison  with  respect  to  the  intent  to  take  life 
held  proper. — Nordan  v.  State  (Ala.)  406. 

Evidence  on  a  trial  for  homicide  held  not  to 
require  the  submission  to  the  jury  of  the  issue 
of  manslanghter  in  the  second  degree. — Mwris 
V.  State  (^a.)  60& 

In  a  prosecution  for  assault  with  intent  to 
commit  murder,  under  Rev.  St.  1892,  {  2408, 
a  charge  that  if  defendant  unlawfully  attempt- 
ed to  shoot  W.,  with  intent  to  kill,  but  without 
a  premeditated  design  to  do  so,  but  each  ahoot- 
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'Where,  according  to  defendant's  own  testi- 
mony, the  homicide  with  which  he  was  charges 
was  either  a  deliberate  murder  or  was  com- 
mitted in  self-defense,  it  was  proper  to  refuse 
a  charge  of  manslaughter. — ^Hannah  v.  State 
(Miss.)   865. 

1 14.   Appeml  and  error. 

Error,  if  any,  in  refusing  to  charge  that, 
if  the  jury  belieyed  the  eTidence,  they  could 
not  find  defendant  guilty  of  murder  in  the 
Brst  degree,  is  not  cause  tor  reyeraal  where 
defendant  was  found  guilty  of  murder  in  sec- 
ond degree.— Smith  v.  State  (Ala.)  329. 

'The  error  in  refusing  instructions  as  to 
murder  on  a  trial  for  homicide  is  rendered 
harmless  by  a  verdict  for  manslaughter. — Morris 
T.  State  (Ala.)  608. 

*An  error  in  refusing  a  charge  on  a  trial  for 
homicide  held  not  reversible  on  the  jnry  finding 
accused  guilty  of  manslaughter. — Morris  t. 
Sute  (Ala.)  608. 

HORSE  RACING. 

See  "Gaming,"  |  2. 


HOSPITALS. 

See  "Asylums." 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Curtesy";    "Divorce." 

Action  by  wife  for  assault,  see  "Assault  and 
Battery,"  |  1. 

Certificate  of  acknowledgment  by  married  wom- 
an, see  "Acknowledgment,"  §  1. 

Competency  as  witnesses,  sec  "Witnesses,"  §  1. 

Bvidence  of  damages  in  action  for  injuries  to 
wife,  see  "Damages,"  g  5. 

Husband  as  party  to  proceedings  to  exclude 
from  municipality  land  owned  by  wife,  see 
"Municipal  Corporations,"  §  1. 

Prosecution  for  causing  death  of  spouse,  see 
"Homicide,"  {  7. 

Right  of  husband  to  sue  for  injuries  to  goods 
belonging  to  wife,  see  "Carriers,"  $  1. 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," S  1;  "Bzecutors  and  Administrators," 
§  3;  "Homicide,"  g  Z. 

Subjects  of  damages  for  injuries  to  wife,  see 
"Damages,"  g  1. 

Title  of  wife  as  affected  by  judgment  against 
husband,  see  "Judgment,"  g  6. 

l^nsfer  or  incumbrance  of  homestead  by,  see 
"Homestead,"  g  2. 

g    1.    Mntnal  rights,  dntiea,  wad  UabUl. 
ties. 

In  an  action  against  a  husband  and  wife  to 
restrain  a  breach  of  contract  made  by  the 
husband  for  himself  and  wife  without  her 
authority,  the  burden  is  on  complainants  to 
show  ratification. — Sanders  t.  Brown  (Ala.) 
732. 

In  an  action  against  a  husband  and  wife  to 
restrain  a  breach  of  contract  made  by  the  hus- 
band for  himself  and  wife  witboat  her  authority, 
evidence  held  insufficient  to  show  ratification. — 
Sandeta  t.  Brown  (Ala.)  732. 


engage  in  a  certain  business. — Sanders  r.  Brown 
(AhL)   132. 

In  an  action  against  a  husband  and  wife 
to  restrain  a  breach  of  contract  signed  by  the 
husband  for  himself  and  wife,  complainant 
have  the  burden  of  showing  that  the  husband 
had  authority  to  make  the  agreement. — Sandeia 
y.  Brown  (Ala.)  732. 

g  2.  CoaTe^amees,  eomtraeta,  and  other 
ivaaiaotioBS  betvreen  hnabaad 
aad  wife. 

TJnder  Act  Feb.  28.  1887  (Acts  1886-87,  p. 
80,  Code  1896,  g  2520),  a  voluntary  conveyance 
by  a  husband  to  his  wife  prior  to  the  adoption 
of  the  act  held  to  vest  in  ner  the  legal  title  as 
between  her  and  her  husband. — Milam  r.  Coley 
(Ala.)  611. 

g  8.    Aetloaa. 

*A  married  woman,  though  a  minor,  can.  when 
aided  and  assisted  by  her  husband,  sue  for  tL«- 
partition  of  property  in  which  she  is  interectnL 
without  being  authorized  so  to  do  by  the  jadgp. 
on  the  advice  of  a  family  meeting. — Tobin  v. 
United  States  Safe  Deposit  &  Savings  Bank 
(La.)  33. 

g  4.     Coaunimlty  property. 

Where  a  wife  obtained  judgment  of  separa- 
tion and  sued  for  a  partition  of  the  conunnnity 
property,  the  burden  is  on  the  husband  to  ac- 
count for  all  community  [property  shown  by  his 
books  to  have  been  in  his  possession  a  few 
months  before  the  dissolntion  of  the  communi- 
ty.—Hill  V.  Hill  (La.)  503. 

Where  a  husband  was  a  merchant,  and  there 
was  a  discrepancy  between  the  inventoried  value 
of  his  stock  at  the  dissolution  of  the  community 
and  the  amount  shown  by  his  books,  he  is 
chargeable  with  the  difference. — ^Hill  t.  Hill 
(La.)  603. 

Where  the  community  property  is  in  posses- 
sion of  the  husband,  he  should  acconnt  for 
revenues  or  be  chai-ged  with  interest  on  the 
wife's  share  from  the  date  of  such  possession 
subsequent  to  filing  of  suit  for  separation. — HiU 
V.  Hill  (La.)  503. 

*On  the  dissolution  of  the  community  by  the 
death  of  the  wife,  and  the  sale  of  the  community 
property  to  pay  debts  of  the  community,  a  fami- 
ly meeting  can  be  held  in  the  interest  of  the  mi- 
nors and  the  sale  ratified. — Elizardi  t.  Kelly 
(La.)  851;    In  re  Kelly,  Id. 

The  surviving  father  can  represent  the  minors 
and  have  property  of  the  community  sold  to  pav 
the  debts  of  the  community. — Elizardi  v.  KeliV 
(La.)  861 ;    In  re  Kelly,  Id. 

*A  surviving  husband  would  be  left  without 
remedy  if  he  did  not  have  the  right  to  sell  the 

Sroperty   of   the   community   dissolved    by   the 
eath  of  the  wife. — Elizardi  v.  Kelly  (La.)  851; 
In  re  Kelly,  Id. 

*The  property  of  the  community,  dissolved  by 
the  death  of  the  wife,  must  be  sold  in  the  suc- 
cession of  the  wife. — Elizardi  v.  Kelly  (La.) 
861 ;    In  re  Kelly,  Id. 

I   S.    Beparatioa   aad   separate    laalate- 


'Allowing  alimony  unconnected  with  pro- 
ceedings for  divorce  held  not  a  matter  of  right 
but  of  sound  discretion. — Brady  v.  Brady  (Ala.) 
237.  -^  y       > 

Alimony  pendente  lite  in  a  suit  for  alimony 
should  not  be  allowed  when  the  wife  is  not 
without  means. — Brady  t.  Brady  (Ala.)  237. 
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ILLEGITIMATE  CHILDREN. 

See    "Bastards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constltntional  Law,"  i  5. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  {$  4-7. 

IMPRISONMENT. 

See   "Ball";    "False  Imprisonment" 
Habeas  corpus,  see  "Habeas  Coipus." 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 

Public  improvemeots,  see  "Municipal  Corpora- 

ti<H18,"  S  5. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  S  2. 

Of  servant,  see  "Master  and  Serrant,"  {  12. 

INCEST. 

Opinion  evidence,  see  "Criminal  Law,"  |  13. 

Under  Cr.  Code  1890,  {  4889,  defining  incest, 
and  Civ.  Code  ISUC.  i  2837,  providing  that 
"no  man  shall  marry  the  daughter  of  his  wife," 
marriage  or  sexual  intercourse  between  a  man 
and  the  daughter  of  his  deceased  wife  consti- 
tutes the  crime  of  Incest,  where  there  is  liv- 
ing issue  of  the  marriage. — ^Tagert  ▼.  State 
(Ala.)   293. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,"  {  1. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  {  2. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  "Frandolent  Con- 
veyances," (  1. 

INDEMNITY. 

See  "Guaranty";    "Principal  and  Surety." 
To  sheriff,  see  "Sheriffs  and  Constables,"  |  1. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  U  6,  12. 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jory," 

^IIIilaTit  In  prosecution  for  carrying  weapoa 
we  "Weapons." 


neierriDg  veraici  lo  maicanenc,  see     \jrimiiuu 

Law,"  I  32. 
Variance   as  ground   for  motion   in   arrest  of 

judgment,  see  "Criminal  Law,"  {  33. 

For  particular  offenses. 

See  "Arson" :  "Burglary,"  f  1 ;  "Embezzlement" ; 
"False  Pretenses":    "Forgery";    "Homicide," 

L5;    "Larceny,"  i  2;    "Rape,"  8  2;    "Rob- 
ry." 
Against  liquor  laws,  see  "Intoxicating  Liquors," 

§5. 
Failure   to   maintain   or   repair   highway,   see 

"Highways,"  $  1. 
Fraudulent  change  of  name,  see  "Names." 
Unlawfully  assuming  to  act  as  insurance  agent, 

see  "Insurance,"  g  1. 
Violation  of  condition  in  pardon,  see  "Pardon." 

(    1.    Findlac   «nd   fillns   of  ladietment 
or  pTeseBtmeat. 

Indictment  not  returned  at  a  time  fixed  by  a 
valid  law  for  holding  the  circuit  court  held  void. 
— McDaniel  v.  State  (Ala.)  919. 

8    2.    Requisites  •ndsnAolenoy  of  aeca« 
■atloau 

When  an  indictment  alleges  the  means  by 
which  a  homicide  was  committed  in  the  alter- 
native, each  alternative  averment  must  be 
construed  as  a  separate  count. — Smith  v.  State 
(Ala.)  329. 

•Code  1896,  68  4906,  4911,  expressly  permit 
the  framing  of  indictments  with  alternative 
allegations.— Smith  v.  State  (Ala.)  329. 

'Indictments  for  attempts  to  commit  a  crime 
must  aver  the  intent  and  the  overt  act  consti- 
tuting the  attempt. — Hogan  v.  State  (Fla.)  404. 

•Under  Rev.  St  1892,  8  2893,  where  the 
omission  of  the  word  "did"  before  the  word 
"engage,"  in  an  indictment  for  an  illegal  sale 
of  liquors,  was  plainly  a  clerical  error,  a  judg- 
ment of  conviction  will  not  be  reversed  be- 
cause of  such  omission. — Ctesar  v.  State  (Fla.) 
470. 

Where  parties  are  indicted  under  a  statute 
very  general  In  Ito  terms,  .they  can  obtain  re- 
lief by  requiring  a  bill  of  particulars  of  the 
charge  against  them. — State  v.  Maloney  (La.) 
539. 

8   3.  Joinder    of    parties,    offenses,    *ad 
eovats,  dvplleltjr,  and  eleetlon. 

An  attempt  to  commit  a  felony  should  not  be 
joined  In  one  count  with  an  attempt  to  commit 
a  misdemeanor. — Hogan  v.  State  (Fla.)  464. 

I  4.    Motloa  to  qwMh  or  dismiss,   and 
demurrer. 

Under  Code  1896,  8  6269,  absence  of  one  of 
the  grand  jurors  when  the  others  were  sworn 
and  the  court  began  Ita  charge  held  not  ground 
for  qnashing  an  indictment — Dunn  v.  State 
(Ala.)  147. 

Neither  Code  1896,  8  4997,  nor  section  6007 
held  to  apply  to  a  defect  in  the  copy  of  the 
venire  served  on  defendant  as  required  by 
section  5273.— Carwile  v.  State  (Ala.)  220. 

The  clerk's  record  of  the  organization  of  the 
grand  jury  held  sufficient,  as  against  a  motion 
to  quash  the  indictment  notwitlistanding  Code 
1896,  8  934,  par.  S.  and  section  2641.— Cat^ 
wile  V.  State  (Ala.)  220. 

•Where  there  was  no  evidence  offered  in  sup- 
port of  a  motion  to  quash  an  indictment  because    ' 
the  grand  jury  was  not  properly  drawn,  it  was 
properly  denied. — Morris  v.  State  (Ala.)  608. 
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to  quash.— Bentley  v.  State  (Ala.)  649. 

{  5.     Issnesi  proof,  tmd  TarUuae*. 

Where  one  count  of  the  iodictment  is  stlf- 
flcient,  and  is  supported  by  the  evidence,  the 
jndgment  must  be  referred  to  it — White  t. 
State  (Ala.)  570. 

Defendant  having  denied  as  a  witness  that 
he  had  ever  changed  his  name,  the  state  held  re- 
lieved, in  a  prosecution  of  defendant  for  chang- 
ing his  name,  from  proving  that  it  was  not 
changed  as  provided  by  law. — ^Morris  v.  State 
(Ala.)   073. 

I   6.    OoBTletloa   of  often**  laelvdod  1» 
oharce. 

*An  indictment  held  sufficient  to  Justify  a 
conviction  for  manslaughter. — Smith  t.  State 
(Ala.)  329. 

*Though  under  an  indictment  for  murder  there 
may  be  a  conviction  of  assault  with  intent,  held 
the  assault  must  be  connected  with  and  form  a 
part  of  the  act  charged  in  the  indictment. — 
Letcher  t.  State  (Ala.)  922. 

Under  the  indictment  for  murder  and  the  evi- 
dence, held  there  could  be  no  conviction  of  as- 
sault with  intent  to  murder ;  there  being  no  con- 
nection between  the  assault  and  the  murder. — 
Letcher  v.  State  (Ala.)  922. 

Under  an  indictment  for  assault  with  intent  to 
commit  murder,  there  may  be  a  conviction  of  ag- 
gravated assault. — Freeman  v.  State  (Fla.)  785. 

t  7.     Walrer  of  def eota  and  objeetions, 
■nd  aider  hj  Tordlot. 

*Where  a  defect  in  form  exists  in  an  in- 
formation or  indictment,  and  defendant,  with- 
out noticing  such  defect,  pleads  to  the  merits 
and  goes  to  trial,  he  waives  the  defect. — Hamp- 
ton V.  State  (Fla.)  421. 

Parties  submitting  their  cases  for  trial  on 
testimony  introduced  by  consent  cannot  claim 
that  they  were  not  informed  of  the  nature  and 
character  of  the  accusation  against  them. — 
State  T.  Maloney  (La.)  639. 

INDORSEMENT. 

Of  bill  of  ezchaufK  or  promissory  note,  see 
"Bills  and  Notes,*^  <  1. 


irlFANTS. 


See  "Onardlan  and  Ward";  "Parent  and  CJhild." 

As  passenger,  see  "Carriers,"  |  5. 

Contributory  negligence  of,  see  "Negligence,"  S§ 
2,  8. 

Injuries  to,  caused  by  explosive  left  in  hii^way, 
see  "Highways,"  18. 

Injuries  to,  caused  liy  operation  of  street  rail- 
road, see  "Street  Kallroads,"  f  2. 

Bight  of  infant  married  woman  to  sue,  see 
"Husband  and  Wife,"  §  3. 

Rights  of,  in  homestead,  see  "Homestead,"  (  3. 

I   I.    Property  and  oonTeyanoes. 

Children  who  remain  in  possession  of  land 
for  14  years  after  the  death  of  their  parents 
acquire  title  by  adverse  possession. — Kille- 
brew  T.  Mauldin  (Ala.)  676. 

{   S.    Oontraots. 

In  an  action  for  injories  to  a  minor  servant, 
t  a  replication  alleging  disaffirmance  of  an  agree- 
ment incidental  to  plaintiff's  contract  of  employ- 
ment, by  which  plaintiff  agreed  to  comply  with 


^unaer  \joae  xo»o,  i  oxov,  ic  was  errvr  lur 
the  probate  court  in  partition  to  render  a  de- 
cree without  having  a  guardian  ad  litem  ap- 
S>inted  for  infant  defendants. — Bidwaids  t. 
dwaids  (Ala.)  82. 

The  authority  of  the  judge,  nnder  Civ.  Code. 
art.  1341,  to  convoke  a  family  meeting,  hel4 
not  conditioned  upon  such  convocation  having 
t>een  made  at  the  special  instance  and  request 
of  the  tutors  and  curators  of  those  minara. — 
Tobin  V.  United  States  Safe  Deposit  &  Savings 
Bank  (La.)  S3. 

INFERIOR  COURTS. 

See  "Ck>urts,''  <  4. 

INFORMATION. 

Criminal  accusation,  see  *^dictment  and  In- 
formation." 

INHERITANCE. 

See  "Desc»it  and  Distribution." 

INHERITANCE  TAX. 

See  "Taxation,"  t  7. 

Invalidity  of  tax  law  as  class  legislation,  see 

"ConsUtutional   Law,"   S   7. 
Invalidity  of  tax  law  as  retroactive,  see  "Ooo- 

stitntional  Law,"  {  6. 

INJUNCTION. 

Amendment  as  to  parties  in  injunction  snit,  see 
"Parties,"  {  1. 

Appellate  jurisdiction  of  order  dissolving,  see 
'^'Appeal  and  Error,"  (  1. 

Election  of  remedy,  see    Election  of  Remedies." 

Remand  without  decision  of  appeal  from  pre- 
liminary injunction,  see  "Appeal  and  Error," 
123. 

Rendering  final  Judgment  on  appeal,  see  "Ap- 

W[>eal  and  Error,"  {  23. 
aiver  of  objections  to  pleading,  see  "Plead- 
ing," t  10. 

ile«tra{n(n0  particular  acts  or  proceedings. 
See  "Nuisance,"  %  1. 
Breach  of  contract  of  husband  and  wife,  see 

"Husband  and  Wife,"  {  1. 
Collection  of  judgment,  see  "Judgment,"  S  4. 
Disturbance  of  easement,  see  "Easements."  (  2. 
Foreclosure  of  mortgage,  see  "Mortgages,"  {  7. 
Interference  with  oyster  bed,  see  "Fish." 
Interference  with  right  to  office,  see  "Officers." 

§  2. 
Issuance  of  corporate  bonds,  see  "Corporations," 

8  5. 
Issuance  of  municipal  bonds,  see  "Mnnidpal 

Corporations,"  {  8. 
Obstruction  of  street,  see  "Municipal  Obrpora- 

tions,"  t  6. 

I   1.    Natnre  and  crovads  In  cenemL 

The  prosecution  of  an  ejectment  snit  will  not 
be  enjoined,  nor  the  deed  under  which  plaintiffs 
claim  canceled,  on  the  ground  that  the  deed  and 
the  record  thereof  have  been  fraudulently  alter- 
ed.—WUson  T.  Miller  (Ala.)   17a 

I  2.    Subjects  of  proteetlon  and  relief. 

'Complainant  held  a  mere  holder  of  an  equit- 
able claim  to  the  propertjr  in  oontiOTetfly,  and 
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A  bill  in  equity  cannot  be  Invoked  by  one  in 
possegaion  of  land,  holding  onder  a  legal  title 
In  form,  against  another  claiming  and  aaaert- 
Utg  a  legal  title  hj  anit  in  ejectment. — Hudson 
▼.  Jackson  (Ala.)  227. 

A  bill  to  restiaiQ  a  threatened  trespass  on 
complainant's  property  held  to  state  sufDcient 
sround  for  eanitable  relief. — ^Wilson  r.  Meyer 
<Ala.)  817. 

Threatened  trespass  will  not  be  enjoined 
^vithoat  elements  of  damage  which  cannot  be 
redressed  by  an  action  at  law. — Wilson  t. 
Meyer   (Ala.)   317. 

The  ciTil  conrts  hare  jorisdiction  In  injunc- 
tion proceedings  instituted  to  protect  a  personal 
right.— ItzkoTitch  v.  Whltaker  (La.)  489. 

In  a  snit  against  the  inspector  of  police  to  en- 
join the  placing  of  plaintiff's  photograph  in  the 
Bogues'  Gallery,  held,  that,  it  the  facts  were 
ms  alleged,  a  perpetual  injunction  should  be 
issued.— ItzkoTitch  t.  Whltaker  (1«.)  499. 

An  inspector  of  police  is  without  authority  to 
take  photograph  of  a  person  to  be. placed  in  the 
Rogues'  Gallery  before  his  conviction,  and  will 
t>e  enjoined  from  exhibiting  the  photon«ph  in 
the  so-called  gallenr. — Schnlman  v.  Whltaker 
(l4L)  737;   In  re  WUtaker,  Id. 

t  3.   Aotioaa  for  laJimetloBS. 

In  an  action  to  restrain  a  breach  of  contract 
sUleged  to  be  joint,  the  evidence  showed  that  one 
of  the  parties  was  not  bound.  P.tU  a  fatal 
variance. — Sanders  v.  Brown  (Ala.)  732. 

BiV  to  restrain  breach  of  contract  held  not 
subject  to  demurrer  or  motion  to  dismiss  for 
^ant  of  equity. — Sanders  v.  Brown  (Ala.) 
782. 

To  authorize  a  decree  restraining  a  breach  of 
oontract,  the  contract  must  be  established  by 
clear  and  definite  testimony.— Sanders  v.  Brown 
(Ala.)  732. 

Where  a  strike  had  been  declared  against 
complainants  by  labor  unions,  in  a  suit  to  re- 
artraln  interference  with  the  business,  held 
proper  for  the  chancellor  to  deal  with  each 
defendant  as  an  individual. — Ourphey  &  Mundy 
▼.  Terrell  (Miss.)  477. 

f  4.    Preliminary  and  latarloentory  ia- 
Jnnotlons. 

*The  granting,  continuance,  and  modifica- 
tion of  temporary  restraining  orders  are  large- 
ly discretionary. — Suwannee  &  S.  P.  B.  Co. 
T.  West  Coast  By.  Co.  (Fla.)  53& 

Where  complaint  is  made  of  injury  to  result, 
by  execution  of  a  judgment  of  expropriation, 
from  the  dissolution  of  an  injunction  prohibit- 
ing trespass  upon  the  property,  the  remedy 
must  be  found  in  the  proceeding  in  which  the 
jodgment  has  been  rendered,  or  in  the  court 
having  jurisdiction  to  regulate  that  proceeding. 
— ^Xarler  Realty  v.  Louisiana  Ry.  &  Nav.  Co. 
(ha.)  a 

I  5.    Violation  and  pvnlshment. 

A  restraining  order  has  for  its  object  a 
temporary  maintenance  of  the  status  quo,  and 
complainant  in  violating  the  spirit  of  such  an 
order  does  not  commend  himself  to  a  court  of 
equity. — Suwannee  &  S.  P.  R.  Co.  T.  West 
Coast  By.  Co.  (Fla.)  638. 


IN  PAIS. 

Brtoppel,  see  "Estoppel,"  i  2. 


see  "Homicide,"  <  1. 

§   1.    Onardianship. 

Where,  pending  an  appeal  from  a  judgment 
removing  the  curator  of  an  interdict  the  in- 
terdict dies;  the  suit  abates,  and  the  appeal 
must  be  dismissed. — In  re  Lambert  (La.)  447. 

S  2.     Contraots. 

*Transf  er  of  a  note  by  an  insane  payee  is  ab- 
solutely void. — Walker  v.  Winn  (Ala.)  12. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  corporation,  see  "Corporations,"  |  & 
Of  fraudnlent  grantor,   see   "Fraudulent  Con- 
veyanoes,"  {  1. 

INSPECTION. 

As  affecting  liability  of  master  for  injnries  to 
servant,  see  "Master  and  Servant,"  |  5. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  ({  5-10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
H  2&-aO;    "Homicide,''  SI  11-13. 

INSURANCE. 

By-laws  of  insorance  companies  aa  impairing 
obligation  of  contracts,  see  "Constitutional 
Law,"  {  5. 

Slquity  jnriadiction  for  discovery  as  to  agree- 
ment between  applicant  for  Insurance  and 
agent  of  insurer^  see  "Equity,"  |  1. 

Libelous  publication  by  insurance  agent,  see 
"Libel  and  Slander,"  <  1. 

i    1.    Control  and  regulation  in  genoral. 

Code  1896,  {  2619,  relating  to  fire  insurance 
corporations,  held  valid,  and  applicable  to  for- 
eign and  domestic  companies. — Continental 
Ins.  Ck>.  V.  Parkes  (Ala.)  204. 

Laws  1902,  p.  65,  c.  69,  t  10,  regulating  insur- 
ance companies,  h»d  to  apply  to  an  association 
writing  a  sick  and  burial  benefit  contract  in 
consideration  of  weekly  assessments. — Fikes  v. 
State  (Miss.)   783. 

Under  Laws  1902,  p.  66,  c.  69,  the  issuance  of 
a  permit  by  the  insurance  commisnioner  to  an 
association  doing  an  insurance  business  held  a 
condition  precedent  to  the  exercise  of  any 
powers  by  an  agent,  and  the  sole  proof  of  his 
authority  to  engage  in  the  insurance  business 
within  the  state. — Fikes  v.  State   (Miss.)    783. 

An  afiSdavit  charging  defendant  with  unlaw- 
fully assuming  to  act  as  an  insurance  agent  in 
violation  of  Laws  1902,  p.  02,  c.  59,  regulating 
insurance  companies,  held  defective  for  failure 
to  specify  the  particular  act  charged. — Fikes  v. 
State  (Miss.)  783. 

In  a  prosecution  against  an  insurance  agent 
for  violating  Acts  1902,  p.  62,  a  69,  the  evidence 
of  the  state  insurance  commissioner,  and  a 
certificate  that  the  insurance  company  for  which 
defendant  solicited  insurance  bad  not  been 
granted  a  license  to  do  business,  held  competent 
and  conclusive  on  such  issue. — Fikes  v.  State 
(Miss.)  783. 


•Point 


I  2.    The  oontraet  In  ceneraL 

A  stipulation  in  a  fire  policy  insuring  house- 
hold goods  held  not  to  impose  an  obligation 

itated.    So«  syllalWi 


note   had   been   wtained   by   fraud. — Allen   r. 
Brnith  (Ala.)  615. 

{  4.  CMuiellAtloii,  muv«Bder,  aliamdoa- 
ment.  ox  reutlsslon  o<  poUey. 

A  mortgagee,  to  whom  a  loss  nnder  a  policy 
should  be  paid,  held  not  entitled  to  bind  the 
assured  by  a  surrender  of  the  policy. — Conti- 
nental  Ins.  Co.  ▼.  Parkes  (Ala.)  204. 

i  S.  AToldamee  of  policy  for  mlsrepre- 
■antatiOB,  fraud,  or  bresok  of 
warranty  or  condition.     ■ 

•A  provision  that  a  policy  shall  be  void,  un- 
less otherwise  provided  by  indorsement,  if  the 
interest  of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership,  is  valid. — Insurance 
Co.  of  North  America  v.  Erickson  (Fla.)  495; 
Citizen's  Ins.  Co.  v.  Same,  Id. 

•Where  assured  before  taking  out  a  policy  of 
Insurance  on  property  delivers  a  bond  for  a 
deed  whereby  ne  binds  himself  to  convey  the 
property  in  fee  to  such  third  party  on  payment 
of  a  fixed  sum,  the  contract  renders  the  vendor 
no  longer  the  sole  and  unconditional  owner  of 
the  property. — Insurance  Co.  of  North  America 
T.  Brickson  (Fla.)  495;  Citizen's  Ins.  Co.  ▼. 
Same,  Id. 

•The  interest  of  a  purchaser  of  property 
which  he  has  unqualifiedly  agreed  to  buy  and 
which  the  former  owner  has  absolutely  con- 
tracted to  sell  on  fixed  terms  is  sole  and  un- 
conditional ownership. — Insurance  Co.  of  North 
America  ▼.  Brickson  (Fla.)  495;  Citizai'a  Ins. 
Co.  V.  Same.  Id. 

i  6«  Forfcltnre  of  policy  for  liraacli  of 
promissory  irarranty,  coTcnant, 
or  condition  snbscanent. 

A  permit  for  other  insurance  indorsed  on  a 
fire  policy  construed,  and  held  to  limit  the 
amount  of  insurance  to  the  sum  therein  stated. 
— Home  Ins.  Oo.  v.  Morrow  (Ala.)  587. 

{  7.  Estoppel,  walTcr,  or  acreementa 
^fcctlnK  rlsbt  to  avoid  or  for- 
feit policy. 

*To  bind  an  insurer  by  waiver  of  a  stipula- 
tion in  a  fire  policy,  knowledge  of  the  facts 
on  the  part  of  the  insurer  held  required  to  be 
shown. — Traders'  Ins.  Co.  v.  Letcher  (Ala.) 
271. 

*The  knowledge  of  an  agent  of,  an  insurer 
held  not  acquired  while  trnnsncting  the  in- 
surer's business,  and  hence  not  knowledge  of 
the  insurer. — Traders'  Ins.  Co.  v.  Letcher  (Ala.) 
271. 

*A  stipulation  In  a  fire  policy  as  to  additional 
insurance  held  waived. — ^Traders'  Ins.  Co.  ▼. 
Letcher  (Ala.)  271. 

f  8.     Notice  and  proof  of  loss. 

*Under  a  stipulation  in  a  fire  policy,  the  fact 
that  the  insurer  has  knowledge  of  a  loss  held 
not  to  excuse  the  giving  of  the  required  notice. 
— Continental  Ins.  Ck>.  v.  Parkes  (Ala.)  204. 

Where  an  insurance  agent  denied  an  insurer's 
liability  for  a  loss,  the  giving  of  notice  and 
proof  of  loss  were  waived. — Continental  Ins. 
Go.  T.  Parkes  (Ala.)  204. 

§    B.    Actions  on  policies. 

*A  plea  in  an  action  on  a  fire  policy  held  bad 
for  failing  to  set  out  certain  facts.— C!onti- 
nental  Ins.  Co.  t.  Parkes  (Ala.)  204. 

A  plea  in  an  action  on  a  fire  policy  held 
a   plea   of   non   est  factum,   and  bad,   unless 


T.  Parkes  (Ala.)  201. 

A  plea  in  an  action  on  a  fire  policy  heid 
bad  for  failing  to  aver  that  the  insured  was 
boimd  to  comply  with  a  stipulation  in  the  policy. 
— Traders'  Ins.  Co.  ▼.  Letcher  (Ala.)  271. 

A  pleading  in  an  action  on  a  fire  imlicy  irU 
to  show  a  waiver  of  a  stipulation  in  the  policy. 
— ^Traders'  Ins.  Co.  v.  Letcher  (Ala.)  271. 

A  pleading  in  an  action  on  a  fire  policy  htld 
insnfflcient  to  show  a  waiver  of  a  stipnlation 
in  the  policy. — Traders'  Ins.  Co.  t.  Letcher 
(Ala.)  271. 

Where  a  life  policy  bad  been  assigned  to 
secure  a  debt  to  claimant's  testator,  the  harden 
was  on  claimant  to  allege  and  prove  an  existing 
debt  to  entitle  ber  to  recover  the  proceeds  of  tiK 
policy. — ^Troy  v.  London  (Ala.)  718. 

It  is  unnecessary  for  the  plaintiff  in  an  action 
upon  an  Insurance  policy  to  anticipate  defenses 
and  negative  them  m  his  declaration,  and,  even 
though  the  plaintiff  should  do  so,  it  does  not 
shift  the  burden  of  proof. — Suprone  Lodge  K. 
P.  V.  uipscomb  (Fla.)  637. 

*In  an  action  upon  a  policy  of  life  insiiTance, 
where  defendant  claims  that  insured  came  to 
his  death  in  consequence  of  the  violation  by 
him  of  a  criminal  law,  the  burdoi  of  proving  the 
defensive  matter  is  upon  the  defendant. — Su- 
preme Lodge  K.  P.  V.  Lipscomb  (Fla.>  637. 

Laws  Fla.  1893,  p.  101,  c.  4173,  authorizing 
the  recovery  of  reasonable  attorney's  fees  against 
life  and  fire  insurance  companies  m  actions  upon 

Solicies  issued  by  them,  is  not  repealed,  either 
irectiy  or  impliedly,  by  Laws  Fla.  1895.  p. 
143,  c.  4380.— Supreme  Lodge  K.  P.  t.  lAfs- 
comb  (Fla.)  637. 

Chapter  4173,  pafe  101,  of  the  Laws  of  Flori- 
da of  1893,  authorizing  the  recovery  of  reason- 
able attorney's  fees  against  life  and  fire  inEur- 
ance  companies  in  actions  upon  policies  issned 
by  them,  is  constitutional. — Supreme  Lodge  K. 
P.  T.  Lipscomb  (Fla.)  637. 

f  lO.  Mutual  benefit  Insnraaee. 

*A  by-law  of  an  insurance  socie^,  that  one- 
third  of  the  insurance  only  should  be  paid  in 
case  of  suicide,  held  not  void  for  unreasonable- 
ness.— Fraternal  Union  of  America  v.  Zeigler 
(Ala.)  751. 

'Under  a  benefit  certificate,  insured  htid 
subject  to  by-laws  subseqnentiy  enacted  within 
the  charter  powers  of  the  society,  and  which  did 
not  violate  the  law  of  the  state  or  impair  the 
obligation  of  his  contract.- — Fraternal  Union  of 
America  t.  Zeigler  (Ala.)  751. 

Under  ■  the  by-laws  of  a  benevolent  order 
held  a  meml)er  could  not  devise  to  another 
the  proceeds  of  the  policy  payable  to  his 
"widow  or  other  heirs." — Tntt  t.  Jackson 
(Miss.)  420. 

INTENT. 

Criminal,  see  "Criminal  Law,"  f  1;  "Homi- 
cide," U  1,  3,  7,  11;  "Indictment  and  Infor- 
mation.'^ i  2;    "Larceny,"  f  2. 

Fraudulent,     see     "Fraudulent    Conveyances,"' 

INTERDICTION. 

See  "Insane  Persona." 


*  Folnt  annotated.    See  syllabna. 
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8    1. 

Bffect  aa  to  credibility  of  witneew,  we  "Wit- 
nesses," 8  6. 

In  subject-matter  of  or  parties  to  litigatiou  as 
disqualification  of  judges,  see  "Judges,"  {  4. 

In  iusured  proper^,  see  "Insurance,"  i  5. 

Uiability  of  hustwod  for  interest  on  wife's  in- 
terest in  community  prop«rty,  see  "Husband 
and  Wife,"  |  4. 

On  recovery  for  wrougfol  deatli  see  "Death," 
•  ^» 

S     1«    Tine  and  nompatatioa. 

■Where  property  was  adjudicated  to  the  de- 
fendant, a  petition  filed  to  compei  defendant  to 
accept  titie,  and  it  promised  to  pay  the  price, 
and  was  in  default  for  nonpayment  of  the  price 
dae  and  exigible  from  the  date  of  the  judgment, 
it  owed  interest  from  tliat  date,  but  not  before. 
— Tobin  V.  United  States  Safe  Deposit  &  Sav- 
ings Bank  (La.)  83. 

INTERLbCUTORY  INJUNCTION. 

See  "Injunction,"  |  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  2. 
Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  ({  19-22. 

INTERROGATORIES. 

Td  witnesses,  see  "Depositious." 

INTERSTATE  COMMERCE 

Regulation,  tee  "Commerce." 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Bias  of  witness  in  prosecution  for  violation  of 
liquor  law,  see  "Witnesses,"  §  6. 

Cruel  and  unusaal  puuishment  for  violation  of 
liquor  laws,  see  "Criminal  Law,"  g  44. 

Enactment  of  statutes  in  general,  see  "Stat- 
utes," i  2. 

Harmless  error  in  prosecution  for  violation  of 
liquor  law,  see  "Criminal  Law,"  {  43. 

Indictment  or  information  in  general  for  vio- 
lation of  liquor  laws,  see  "Indictment  and  In- 
formation,    i  2. 

Interstate  commerce,  see  "Commerce,"  i  1. 

Mandamus  to  compel  issuance  of  liquor  license, 
see  "Mandamus,''  g  3. 

Operation  of  dispensary  as  franchise,  see 
'•Franchises." 

Quo  warranto  to  prevent  unlawful  operation  of 
dispensary,  see  "  Quo  Warranto. 

Testimony  of  accomplice  purchasing  liquor  on 
Sunday,  see  "Criminal  Law."  {  14. 

Title  of  statute,  see  "Statutes,"  I  5. 

Validity  of  laws  relating  to,  as  denial  of  privi- 
leges and  immunities,  see  "Constituuonai 
Law,"  §  7. 

Weight  and  sufficiency  of  evidence  in  general 
in  prosecution  for  offense  against  liquor  laws, 
•M  "Criminal  Law."  {  17. 
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existing  laws  on  the  subject  of  intoxicating 
liquors  in  conflict  with  the  act. — Childers  v. 
Shepherd  (Ala.)  235. 

Act  March  3,  1903  (Loc.  Acts  1908,  p.  137), 
authoricing  incorporated  towns  and  cities  in 
W.  county  to  establish  and  operate  a  dispens- 
ary, held  not  in  violation  of  Const  g  22. — 
Childers  v.  Shepherd  (Ala.)  236. 

Act  Oct  1,  1003,  p.  4^  to  establish  liquor  dis- 
pensary in  the  town  of  Elba,  and  board  of  com- 
missioners fpr  its  management  held  unconstitu- 
tional.—Lee  V.  State  (Ala.)  "raO. 

Code,  (  1004,  making  it  a  misdemeanor  to 
act  as  the  agent  of  the  seller  or  purchaser  in 
an  unlawful  sale  of  liquor,  held  not  violative 
of  any  provision  of  the  state  Constitution.— 
Hart  V.  State  (Miss.)  523. 

I   S.    Idoenses  aad   taxes. 

The  general  statutes  applicable  to  the  is- 
suance of  a  license  to  sell  intoxicating  liquors 
obtain  in  Mobile  county. — State  v.  •  Williams 
(Ala.)  276. 

*The  issuance  of  a  license  to  sell  intoxicat- 
ing liquors  by  a  judge  of  probate  under  the 
general  statutes  is  a  ministerial  duty,  which 
he  may  be  compelled  to  perform  by  mandamus. 
—State  V.  Williams  (Ala.)  276. 

Birmingham  City  Charter  (Acts  1808-99,  pp. 
1407.  1418)  gg  25,  34,  36,  held  to  authorize  the 
passage  of  an  ordinance  imposing  separate 
license  taxes  on  wholesale  dealers  in  beer  and 
on  wholesale  dealers  in  other  spirituous,  etc., 
liquors,  not  including  beer. — GamDill  v.  Erdricb 
Bros.  &  Marx  (Ala.)  297. 

*It  is  within  the  police  power  of  a  state  to 
revoke  a  liquor  license  for  violations  of  the 
liquor  law.— Borck  v.  State  (Ala.)  580. 

*A  liquor  license  issued  to  defendant  and  an- 
other who  were  then  partners  held  to  authorize 
defendant  to  sell  liquor  after  he  had  purchased 
the  interest  of  his  partner  in  the  firm. — Lynch  v. 
State  (Ala.)  912. 

I   3.    Reralatloiis. 

Act  Feb.  25,  1903  (Acts  1903.  p.  87),  creating 
a  board  of  dispensary  commissioners  to  main- 
tain a  dispensary  in  Abbeville,  held  void  as 
against  public  policy. — Newman  v.  State  (Ala.) 
648. 

g   4.    OSeases. 

That  a  sale  of  liquor  on  Sunday  was  to  an 
oflBcer  of  the  law,  with  his  consent,  held  not 
to  justify  the  seUer. — Borck  v.  State  (Ala.)  680. 

Though  liquor  was  purchased  on  Sunday  for 
the  purpose  of  prosecuting  the  seller,  the  seller 
violated  the  statute  against  Sunday  sales. — 
Borck  V.  State  (Ala.)  5S0. 

*Facts  held  to  show  a  violation  of  Code,  { 
1604,  making  it  a  misdemeanor  to  act  as 
agent  for  the  purchaser  or  seller  in  an  unlaw- 
ful sale  of  liquor. — Hart  v.  State  (Miss.)  523. 

g   5.    Orlmlaal  proseemtlona. 

In  a  prosecution  for  violating  the  local  option 
law,  the  crime  may  be  proved  by  showing  a 
systematic  course  of  trade  by  defendant  as 
well  as  by  showing  a  single  act. — Goode  v. 
State  (Fla.)  461. 

Eividence  held  to  sustain  conviction  for  violat- 
ing the  local  option  law. — Gloode  r.  State  (Fla.) 
461. 


'  FolBt  annotated.    Bee  syllabms. 


uavfu  jLtnjj.,  p.  uo,  c.  %170U,  9  o,  pruviuiiiK  tuai. 
in  prosecutions  for  violating  the  liquor  law  It 
shall  not  be  necessary  to  prove  that  defendant 
had  any  interest  in  the  money  received  for 
liquor  delivered  by  him,  modifies  the  former 
role  of  evidence. — Qoode  ▼.  State  (Fla.)  461. 

An  information  under  Acta  1901,  p.  60,  e. 
4830,  i  8,  cfaareing  the  carrying  on  the  business 
of  a  dealei  in  liquors,  need  not  allege  in  terms 
that  the  liquors  were  intoxicating. — Ctesar  v. 
State  (Fla.)  470. 

Under  Bev.  Code  1892,  ^  1489,  the  conrt  may 

require  one  convicted  for  the  third  time  of  re- 
tailing intoxicants  to  enter  into  a  bond  to  be  of 
good  behavior.— q^ldwell  v.  State  (Misa.)  896. 

INTOXICATION. 

As  defense  in  criminal  prosecution,  we  "Crim- 
inal Law,"  I  2. 

INVENTORY. 

Of  estate  of  decedent,  see  "Bxecators  and  Ad- 
ministrators," {  2. 

ISSUES. 

In  dvil  actions,  see  "Pleading,"  {  9. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"  {  5. 
Presented  for  review  on  appeal,  see  "Appeal 

and  Brror,"  {  4. 

JACTITATION. 

See  "Ubel  and  Slander,"  {  2. 

JOINDER. 

Of  cansea  of  action,  see  "Action,"  §  2. 
Of  offenses  in  indictment,  see  "Indictment  and 
Information,"  (  3. 

JOINT  TENANCY. 

See  'tenancy  in  Common." 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace." 

Mandamus  to  compel  issnaiice  of  liquor  license 
by,  see  "Intoxicating  Liquors."  §  2. 

Mandamus  to  Judge,  see  "Mandamus,"  {f  2,  S. 

Powers  as  to  convocation  ot  family  meeting  for 
trial  of  action  by  or  against  infants,  see  "In- 
fants,"  {  3. 

I   1.    Appointment,     qnallfleatlon,      and 
tenvre. 

Acts  1903,  p.  438,  revising  the  election  laws 
of  the  state,  held,  in  view  of  Const.  1901,  §{ 
155,  158,  Const.  1868,  Acts  1868,  p.  271,  |  7, 
Const.  1875,  Schedule,  §  3,  Acts  1875-76,  p. 
105,  f  8,  Const.  1901,  Schedule,  §  8,  and  Const 
1901,  art.  4,  §  45,  not  to  postpone  the  com- 
mencement of  the  term  of  office  of  a  probate 
judge,  elected  in  November,  1904,  until  Novem- 
ber 3,  1905,  in  accordance  with  Code  1896,  §{ 
8054,  3354.— Prowell  v.  State  (Ala.)  164. 

*A  circuit  Judge,  appointed  under  nnconstitn- 
tional  Acts  1903.  p.  88,  creating  a  judicial  cir- 
cuit, held  a  de  facto  judge. — Walker  v.  State 
(Ala.)  242. 


ing  the  office  of  supernumerary  judge,  may  stand 
by  themselves,  conceding  that  other  sections  of 
the  act  are  unconstitutional. — Whatley  t.  State 
(Ala.)   1014. 

Under  Acts  1898,  p.  236,  and  Code  1896,  | 
917,  a  supernumerary  judge  may  fix  and  bold 
an  adjourned  term  of  the  circuit  court. — -What- 
ley V.  State  (Ala.)  1014. 

{   3.    Rlglits,  powers,  duties,  and  Uabll- 
lti«*. 
The  word  "stationery"  in  Code  1896^  f  3S84. 

relating  to  allowance  of  expenses  of  probate 
judge,  held  not  to  include  postage. — (Srook 
V.  Ommissioners'  Court  of  Calhoun  County 
(Ala.)  383. 

{  4.    BtaqnaUfloatlon   to   act. 

*Any  interest,  the  tendency  of  which  is  to 
create  a  bias  in  the  mind  of  the  trial  jadfe. 
is  sufficient  to  disqualitr  the  judge  to  t^  ui« 
suit — Bx  parte  Ciomwell  (Ala.)  ^54. 

'Judge  held  disqualified  by  interest  to  preside 
at  the  trial  of  a  certain  criminal  prosecution. 
— Bx  parte  Cornwell  (Ala.)  354. 

JUDGMENT. 

Amendment  as  to  parties  in  suit  to  enjoin  judg- 
ment, see  "Parties,"  §  1. 
Appealability   of   void   judgment,    see    "Appeal 

and   Brror,"   i  2. 
As   part'  of   record   on   appeal,   see   "Criminal 

Law,"  §  37. 
By  de  facto  judge,  see  "Judges,"  $  1. 
By  de  facto  justice  of  the  peace,  see  "Justices 

of  the  Peace,"  §  1. 
Correction  on  appeal,  see  "Appeal  and  Error," 

§  23. 
Decisions  of  courts  in  general,  see  "Courts,"  {  2. 
Bntry  for  purpose  of  review,  see  "Appeal  and 

Error,"  t  2. 
Bestraining  execution  of,  see  "Injunction,"  |  4; 

"Prohibition,"   {  1. 
Beview,   see   "Appeal   and   Error";   "Criminal 

Law,''  i  34. 
Sales  under  judgment,  see  "Judicial  Sales." 
Time  from  which  interest  is  to  be  computed  on. 

see  "Interest,"  §  1. 

in  actiotu  by  or  aigatnst  pcaHculttr  ctosse*  of 

See  "Carriers,"  <  2;  "Infants,"  {  3. 
Sureties  on  bail  bond,  see  "Bail,"  {  1. 

In  particular  eivU  action*  or  pro<!eed(?i08. 

See  "Attachment,"  H  2,  4;  •'Ejectment,"  {  4. 

Decree  in  equity,  see  "Equity,"  §  7. 

Foreclosure,  see  "Mortgages,"  §  7. 

Jactitation,  see  "Libel  and  Slander,"  {  2. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  g  23. 

To  condemn  land  under  power  ot  eminent  do- 
main, see  "Eminent  Domain."  $  3. 

To  try  title  to  property  levied  on,  see  "BJxecn- 
tion,"  S  2. 

In   criminal   proteeutiont. 
Bastardy  proceedings,  see  "Bastards,"  |  1. 
For  offenses  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  |  5. 

t    1.    Nature   and   essentials   in   KBneral. 

*A  judgment  rendered  at  a  time  when  the 
court  was  not  legally  in  session  was  void.— 
McMillan  v.  City  of  Qadsden  (Ala.)  663. 


*  Point  annotated.    ■•«  ajrllabna. 
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In  a  joint  action  agalnat  aeveral  defendants, 
■ottie  of  whom  succesafally  plead  limitations, 
dismissal  as  to  all  will  not  be  distarbed. — 
Somen  y.  Florida  Pebble  Phosphate  Oo.  (Fla.) 

ei. 

§   3.    OpealuB  or  Taeatinc- 

Where  the  judgment  rendered  is  formal  and 
sntHclent,  it  is  not  set  aside  unless  there  is  an 
adjudication  by  the  court  to  that  effect. — 
Chambers  v.  Morris  (Ala.)  375. 

f  4.    Equitable  relief. 

A  surety  held  not  entitled  to  restrain  the 
collection  of  a  judgment  against  it,  pending 
suit  by  the  person  indemnified  against  the  prin- 
cipal.— Dampskibsaktleselskabet  Habil  t.  Unit- 
ed States  Fidelity  &  Guaranty  Co.  (Ala.)  54. 

*In  a  suit  to  restrain  payment  of  a  certain 
judgment  to  aasignees  of  the  claim,  certain 
letters  between  the  parties,  the  authenticity 
of  which  was  admitted,  Held  admissible  to 
■how  notice  of  complainant's  claim. — T.  L. 
Murphy  &  Oo.  t.  American  Soda  Fountain  C!o. 
(Miss.)  1(X>. 

f   B.     Oollateral  attack. 

•Decrees  of  probate  courts  held  subject  to 
collateral  attack,  where  it  affirmatively  ap- 
pears that  the  jurisdictional  facts  did  not  ex- 
ist.—Hickey  T.  Stallworth  (AU.)  267. 

•Judgment  of  probate  court  setting  aside 
widow's  homestead  exemption,  under  Code 
1896,  n  2070,  2097,  had  not  subject  to  collater- 
al attack.--Jenkins  t.  Clisby   (Ala.)   736. 

f   6.    GonolnsiTenesB   of   adjndlcatloa. 

The  title  vesting  in  a  wife  under  a  deed  from 
her  husband  and  by  operation  of  Act  Feb.  28, 
1887  (Arts  1886-«7,  p.  80,  Code  1896,  i  2520), 
held  unaffected  by  a  decree  rendered  in  a  suit 
against  her  husband  and  another. — ^Milam  ▼. 
Coley  (Ala.)  511. 

f  7.   Llea. 

Act  Feb.  23,  1880  (Acts  1898-99,  p.  34). 
amending  Code  1896,  H  1020-1922.  with  ref- 
erence to  certificates  of  judgments  filed  in  the 
office  of  the  probate  judge,  held  prospective  in 
operation  only. — Greenwood  v.  Trigg,  Dobbs  & 
Co.  (Ala.)  361. 

Where  a  certificate  of  a  Judgment  filed  prior 
to  the  amendment  of  Cbde  1886,  tf  1920-1922, 
by  Acts  18U8-99,  p.  34,  did  not  recite  the  name 
of  the  owner  of  the  judgment,  it  failed  to  create 
a  lien. — Greenwood  t.  Trigg,  JDobbs  &  Co.  (Ala.) 
861. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Bvidence,"  {  L 
In  criminal  prosecutions,  see  "Criminal  Law," 
J  7. 

JUDICIAL  POWER. 

See  "(3onstitntional  Law,"  |  8. 

JUDICIAL  SALES. 

Color  of  title  under,  see  "Adverse  Possession," 

»1. 
Establishment  of  trust  in  property  purchased 

at,  see  "Trusts,"  I  1. 
Of  property  of  decedent,  see  "Executors  and 

Administrators,"  (5. 
On  execution,  see  "Execution,"  {  8. 
Waiver  of  objections  to  pleading  in  action  to 

restrain,  see  "Pleading,"  {  10. 
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Cramer  v.  Sides  (Miss.)  693. 

JURISDICTION. 

Amount  in  controversy,  see  "Appeal  and  Error," 
S  2. 

Effect  of  appearance,  see  "Appearance." 

Enactment  of  statute,  see  ''Statutes,"  {  2. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  §  4. 

Of  petition  for  stock  law  election,  see  "Ani- 
mals." 

JurisdicUon  ctfparNcularacUonsor  proceedirmi. 

See  "Attachment/'  S  2;  "Fraudulent  Convey- 
ances," {  3;  "Habeas  Corpus,"  |  2;  "Parti- 
tion," {  1. 

By  or  agaiast  foreign  corporations,  see  "Cor- 
porations," {  8. 

Criminal  prosecutions,  see  "Criminal  Law,"  f  8. 

For  relief  against  judgment,  see  "Judgment," 
J  4. 

Summary  proceedings  against  attorney,  see 
"Attorney  and  Client,"  |  1. 

JurltdUMon  of  particular  tubjecU. 

National  banks,  see  "Banks  and  Banking,"  {  2. 

Removal  of  corporate  diteciora,  see  "Corpora- 
tions," (  4. 

Sales  of  property  of  decedents'  estates,  see  "Slx- 
ecutors  and  Administrators,"  §  5. 

Sptdal  ittrtocHctions. 
See  "Equity,"  g  1. 
Appellate  jurisdiction,  see  "Appeal  and  Error," 

$  1:  "Criminal  Law,"  I  34. 
Particular  courts,  see   "Conrts." 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Orimlnal  Law,"  t  81. 

Disqualification  or  misconduct  ground  for  new 
trial,  see  "New  Trial,"  S  1. 

Harmless  error  in  ruliug  as  to  con^tency  of 
jurors,  see  "Appeal  and  Error,"  {  18. 

Instructions  in  civil  actions,  see  "Trial,"  {| 
6-10. 

Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  g{  25-28. 

Irregularities  ground  for  new  trial  in  criminal 
prosecutions,  see  "Criminal  Law,"  §  33. 

Prejudicial  error  in  service  of  copy  of  venire, 
see  "Criminal  Law,"  S  43. 

Questions  for  jury  in  civil  actions,  see  "Trial," 
S  4. 

Questions  for  jury  in  criminal  prosecutions,  see 
"Criminal  Law,"  %  24. 

Service  of  list  of  jurors  in  criminal  prosecu- 
tion, see  "Criminal  Law,"  {  19. 

Taking  case  or  question  from  jnry  at  trial, 
see  "Trial,"  g  4. 

Validity  of  venire  for  second  week  of  ad- 
journed term  of  court,  see  "Courts,"  g  2. 

Verdict  in  civil  actions,  see  "Trial,"  g  11. 

Verdict  in  criminal  prosecutions,  see  "Criminal 
Law,"  S  82. 

g   1.    Rlcbt  to  trial  by  Jiur. 

Under  Acts  1896-97,  p.  808,  g  11,  and  rule 
4  of  practice  (Code  1896,  p.  1180),  demand  for 
a  jury  need  not  be  signed  by  plaintiff  or  his 
counsel. — Western  Union  Telegraph  Co.  v.  Mer- 
rill (Ala.)  121. 


g   S. 


of    Jnrers    and    oz- 


Qnallfloatioiu 
emptiOBS. 

Under  Acts  1884-86,  p.  726,  a  qualified  Juror 
of  a  county  held  a  competent  Juror  in  any  di* 
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The  drawing  of  a  jury  for  the  trial  ,of  an 
Indictment  held  not  error. — Garwile  t.  State 
(Ala.)  220. 

Neither  Code  1896.  8  4997,  nor  section  5007, 
heJd  to  apply  to  a  defect  in  the  copy  of  the 
venire,  served  on  defendant  as  required  by 
section  5273. — CarwUe  y.  State  (Ala.)  220. 

Under  Code  1896,  i  2656,  where  there  were 
two  juries  in  attendance  on  the  conrt,  it  was 
error  for  the  court  to  refuse  defendant's  re- 

?tueBt  to  examine  the  membera  of  one  of  the 
nries  as  to  their  interest  and  relationship  to 
the  parties  before  the  service  of  lists  of  a 
struck  jury,  demanded  by  defendant. — Kansas 
City  M.  &  B.  R.  Co.  v.  Ferguson  (Ala.)  348. 

Under  Loc.  Acts  1900-01,  p.  2002,  {  10,  the 
court  held  authorized  to  direct  that  a  person 
drawn  as  a  juror  shall  not  be  summoned  when 
he  resides  more  than  two  miles  from  the  court- 
house.—Sanford  V.  State  (Ala.)  370. 

Code  1806,  {{  5010,  5020,  held  to  authorize 
the  court  to  excuse  a  juror  who  is  sick. — San- 
ford V.  State  (Ala.)  370. 

•Permitting  the  sheriff  to  amend  his  return 
so  as  to  speak  the  truth  with  respect  to  certain 
veniremen  held  proper. — Cialhoun  t.  State  (Ala.) 
378. 

A  jury  made  up  lin  accordance  with  Code 
1896,  §  5011,  held  properly  a  part  of  the  venire 
for  the  trial  of  one  for  crime. — Nordan  v.  State 
(Ala.)  406. 

*The  sufficiency  of  the  excuse  of  a  juror  from 
serving  is  in  the  sound  discretion  of  the  trial 
court.— Nordan  v.  State  (Ala.)  406. 

The  trial  conrt  did  not  jibuse  its  discretion  in 
excusing  a  juror  from  serving  in  order  to  enable 
him  to  save  his  property  firom  destruction.— 
Nordan  v.  State  (Ala.)  406. 

Iiaws  189o,  p.  153,  c.  4386,  |  2,  amending  Laws 
1893,  p.  50,  c.  4122,  J  6,  relating  to  the  duty  of 
the  clerk  as  to  drawing  the  names  of  jurors, 
was  amended  by  Acts  1903,  providing  a  method 
for  drawing  the  names  of  jurors  by  the  judge. 
Held  to  make  no  change  in  the  number  of 
names  for  jurors  to  be  drawn  by  the  clerk. — 
Kincbien  v.  State  (Fla.)  467. 

•Under  Rev.  Code  1882,  t  1406,  it  is  within 
the  discretion  of  the  court  to  deny  a  motion  for 
a  copy  of  the  venire  list  summoned  for  a  capital 
case,  where  no  motion  therefor  is  made  until 
after  the  drawing  of  the  venire  is  completed. — 
Hannah  v.  State  (Miss.)  855. 

(   4.    Oompeteaey  of  Jurors,   ohalleBgea, 
and  objeetlons. 

*A  motion  to  qaash  a  special  venire,  not 
made  until  after  the  jury  had  beeu  accepted 
by  the  state  and  defendant,  was  too  late. — 
Dunn  V.  State  (Ala.)  147. 

Grounds  of  moMon  to  quash  venire  Jteld 
insufficient  as  stating  mere  conclusions. — Peel 
v.  State  (Ala.)  251. 

It  is  no  ground  for  quashing  A  special  venire 
for  an  adjourned  term  that  some  of  the  jur- 
ors served  at  the  regular  term. — Peel  t.  State 
(Ala.)   251. 

Under  Code  1896,  f  g  5010,  5018,  a  jnror  held 
properly  excused  for  cause. — Sanford  t.  State 
(Ala.)  370. 

•Under  Code,  {  5018,  held  that  it  is  ground 
for  challenge  that  in  a  capital  or  penitentiary 


Where  there  was  no  evidence  offered  in  sup- 
port of  a  motion  to  quash  a  venire  because  the 
]ury  was  not  properly  drawn,  the  motion  was 
properly  denied.— Morris  v.  State  (Ala.)  90S. 

•A  juror  who  states  that  he  has  expressed  an 
opinion  as  to  guilt  or  innocence  of  defendant, 
but  that  he  will  try  the  case  on  the  evidence, 
held  not  subject  to  challenge  for  caaae. — ^Fonder- 
burk  V.  State  (Ala.)  672. 

•Under  the  express  provisions  of  Code  1896. 
i  5018,  it  is  a  good  cause  of  challenge  by  the 
state  in  prosecutions  for  oCTenses  pnni^iable 
by  imprisonment  in  the  penitentiary  that  a 
juror  thinks  that  a  conviction  should  not  be 
had  on  circumstantial  evidence. — ^liatlej  t. 
State  (Ala.)  1014. 

JUSTICES  OF  THE  PEACE. 

Criminal  jurisdiction  of,  see  "Criminal  Law." 
§  3. 

Jurisdiction  of  bastardy  proceedings,  see  "Bas- 
tards,"  {  1. 

Preliminary  affidavit  in  prosecntiou  in  justice 
court,  see  "Criminal  Law,"  J  5. 

Title  of  statute,  see  "Statutes,^'  (  5. 

I   1.    Appoiatmont,     quallilomtioii,      aad 
tenvro. 

•A  Judgment  rendered  by  a  de  facto  justice 
of  the  peace  is  valid. — Stephens  v.  Davis  (Ala.) 
831. 

•A  justice  heU,  under  Code  1806,  §{  2668.  3055, 
and  Laws  1803,  pp.  449,  450,  |i  24,  27,  to  have 
been  at  the  rime  he  rendered  a  judgment  at 
least  a  de  focto  officer. — Stephens  t.  Sttvis 
(Ala.)  831. 

JUSTIFICATION. 

For  assault,  see  "Assault  and  Battery,"  {  1, 
Of  homicide,  see  "Homicide,"  {  4. 

KNOWLEDGE. 

As  affecting  waiver  of  conditions  of  poUc7,  see 
"Insurance."  H  7.  8. 

By  master  of  incompetency  of  servant,  sea 
"Master  and  Serraut,"  {§  5,  8,  8. 

Effect  of  ignorance  of  cause  of  action  on  lim- 
itation, see  "Limitation  of  Actions,"  {  2. 

Of  loss  insured  against  as  affecting  require- 
ment of  policy  for  notice,  see  "Insurance," 
i  8. 

Of  truth  of  matters  stated  m  verificatioa  to 
bill  in  equity,  see  "Equity,"  |  3. 

LABOR  UNIONS. 

Judicial  notice  of  rules  of,  see  "Evidence,"  {  1. 

Restraining  interference  with  business  by,  see 
"Injunction,"  §  3. 

Servant's  membership  in  as  affecting  liability 
of  master  for  injuries,  see  "Master  and  Serv- 
ant," {  5. 

LACHES. 

Effect  as  bar  to  action  to  set  aside  ultra  vires 
transfer  of  corporate  stock,  see  "Corpora- 
tions,"  §  5. 

In  seeking  to  redeem  from  mortgage,  see  "Mort- 
gages." i  a. 

In  suing  for  accounting  by  trustee,  see  "Trusta," 
8  2. 


*  Point  aimotated.    Se«  sjUabns. 
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lease,  see  "Sridence,"  S  4. 
Croppers  lien,  see  "Agricnltare." 
Gross-examination   of  witnesses  in   action   be- 
tween, see  "Witnesses,"  {  3. 
XDamaKcs   on   ejectnient   from  leased  premises, 

see  "Ejectment,"  {  5. 
Sfininc    leases,    see    "Mines    and    Minerals," 

S  1. 
Pleading  damages  in   action   against  landlord 

for  trespass,  see  "Damages,"  f  4. 
Pleading  in  general  in  action  ao-ainst  landlord, 

see  "Pleading,"  {  1. 
Priority  of  mortgage  lien  on  crops,  see  "Chattel 

Mortgages,"  ^  1. 
Sights  of  parties  to  mortgage  as  to  rents,  see 

"^Mortgages,"  g  3. 
^?respas8  by  landlord,  see  "Trespass,"  H  1>  2. 

S    1.    Oveatiom  and  •zlsteaee  of  ike  re- 
lation. 

The  relation  of  landlord  and  tenant  held  not 
created  by  an  agreement  by  mortgagor  and 
mortgagee  for  occupation  by  the  former,  be  to 

Ky  a  certain  amount  a  year,  termed  "rent,"  to 
applied   on   the   debt. — Sadler   t.    Jefferson 
<Ala.)  380. 

f   8.    IioasM  MMd  •sveeiBeata  In  KoaerkL 

A  demise  does  not  necessarily  imnort  a 
sealed  instrument,  but  may  properly  include 
a  parol  lease. — Bnedecor  y.  Pope  (Ala.)  31& 

f  8.    Iiaadlord's  titlo  and  reversion. 

•The  rule  against  denial  of  a  landlord's  title 
by  the  tenant  held  to  apply  only  to  the  title  at 
inception  of  the  tenancy. — Sadler  v.  Jefferson 
(Ala.)  380. 

•A  tenant  is  estopped  to  deny  the  landlord's 
title. — McWhorter  v.  Stein  (Ala.)  617. 

•A  tenant  could  not  convey  by  mortgage  any 
interest  in  the  leased  land  uot  affected  by  his 
estoppel  to  deny  the  landlord's  title. — Mc- 
Whorter T.   Stein   (Ala.)   617. 

S   4.    Rent  and  advances. 

Where  a  landlord,  though  entitled  to  a  lien 
under  Code  1896,  §  2717,  sued  in  assumpsit, 
and  issued  execution,  no  lien  attached  until 
after  a  levy. — Howard  t.  Deens  (Ala.)  346. 

Under  Code  1896.  §  2703.  landlord  has  a  lien 
for  blacksmith  tools  furnished  by  him  to  the 
tenant. — IloUaday  v.  Rutledge  (Ala.)  613. 

In  a  prosecution  of  a  tenant  for  wrongful  re- 
moval of  property,  a  request  to  charge  that 
defendaut  could  not  be  guilty  unless  the  land- 
lord notified  him  not  to  move  the  property 
fteW  properly  refused. — Wilson  v.  State  (Ala.) 
776. 

Surrender  of  a  tenant's  note  and  rental  con- 
tract by  the  landlord  to  the  tenant  held  not  an 
extinguishment  of  the  landlord's  lien  as  a  matter 
of  law. — Wilson  v.  State  (Ala.)  776. 

It  is  not  necessary  that  a  rent  contract  for  a 
year  in  order  to  give  the  landlord  a  lien  should 
be  in  writing. — Wilson  v.  State  (Ala.)  776. 

LAPSE. 

Of  legacy,  see  "Wills,"  {  3. 

LARCENY. 

See  "Embezzlement";  "False  Pretenses";  "He- 

ceiving   Stolen    Goods";    "Robbery." 
Bail  in  prosecution  for,   see  "Bail,"  §  1. 
Trial  in  general,  see  "Criminal  Law,"  i  19. 


State  (Ala.)  14. 

i  S.     Proaeontion  and  pnnlahment. 

*In  prosecntion  for  larceny,  qaeetions  of 
felonious  intent  and  honest  mistake  held  for 
the  jury.— Dickens  t.  State  (Ala.)  14. 

•An  indictment  for  grand  larceny  held  to 
Bufiaciently  describe  the  property. — ^Knight  t. 
State    (Ala.)    B92. 

In  a  prosecution  for  grand  larceny,  evidence 
held  insnflScient  to  show  tliat  the  property  taken 
was  of  such  value  as  to  constitute  the  offense. — 
Frauds  t.  State  (Miss.)  897. 

'On  a  prosecution  for  grand  larceny,  the  evi- 
dence must  show  that  the  property  taken  was  of 
value  sufficient  to  constitute  such  offense.— 
Francis  v.  State  (Miss.)  887. 

LAW  OF  THE  CASE 

Decision  on  appeal,  see  "Appeal  and  Ehror," 
H  lS-22. 

LAW  OF  THE  ROAD. 

See  "Highways,"  1 8. 

LEADING  QUESTIONS. 

Review  of  discretion  of  court,  ae«  "Criminal 
Law,"  {  41. 

LEASES. 

See  "Landlord  and  Tenant"  ' '  " 


See  "WUls." 


LEGACIES. 


LEGACY  TAX. 


See  "Taxation,"  §  7. 


LEGISLATIVE  POWER. 

{  3;  "Municipal  Cor- 


See  "Constitutional  Law,' 
porations,"  §  3. 


LEGISLATURE. 

Powers  as  to  levy  of  license  tax,  see  "Licenses," 
§  1. 

LEVY. 

Of  execution  as  condition  precedent  to  attach- 
ing of  landlord's  lieu,  see  "Landlord  and 
Teuant,"  i  4. 


LIBEL  AND  SLANDER. 


I  1. 


and 


Words    and    acts    actionable, 
liability  therefor. 

•A  card  published  by  defendant  insurance 
agency  reciting  payment  in  cash  of  a  fire  loss, 
in  contrast  to  a  settlement  of  the  loss  by  plain- 
tiff's agency,  held  not  libelous. — P.  L.  Hennessey 
&  Bro.  V.  Traders'  Ins.  Co.    (Miss.)   692. 

{    Z.     Slander  of  property  or  title. 

In  a  suit  for  slander  of  title,  mere  possession 
by  the  plaintiff  will  sufllce,  as  against  one  de- 
fendant disclaiming  title  and  another  defend- 
ant setting  up  a  tax  title  absolutely  nulL — 
Posey  V.  Ducros  (La.)  26, 


•Point  annotated.    See  ayllabns. 


In  a  jactitation  suit,  the  judgment  should  not 
go  beyond  the  prayer  of  the  petition  with  ref- 
erence to  other  property,  where  the  possible 
effect  will  be  to  lay  a  foundation  for,  build  up, 
or  strengthen  a  title  as  against  the  public — 
Posey  T.  Dacros  (La.)  20. 

LICENSES. 

Act  imposing  license  tax  on  emigration  agent 
as  denial  of  doe  process  of  law,  see  "Oonstita- 
tional  Law,"  {  9. 

Act  impKOsing  license  tax  on  emigration  agent 
aa  denial  of  equal  protection  of  law,  aee  "Cou- 
Btitutional  Law,"  f  8. 

For  sale  of  intoxicating  liquon,  aee  "Intoxi- 
cating Liquors,"  i  2. 

To  transact  business  of  insurance,  see  "Insur- 
ance," {  1. 

{    1.    For  ooonpatlons  and  prlTllecea. 

Acta  1903,  p.  344,  imposing  a  tax  on  emi- 
gration agents,  hejd  not  to  apply  to  a  person 
UTing  near  the  border  line  of  me  state  em- 
ploying laborers  for  service  in  his  business  be- 
Zond  the  state.— Kendrick  t.  State  (Ala.)  203. 

Acts  1003,  p.  344,  held  not  in  conflict  with 
Const.  {  31,  providing  that  emigration  shall 
not  be  prohibited. — Kendrick  v.  State  (Ala.) 
203. 

It  is  competent  for  the  Legislature  to  ttrovid* 
for  revenue  by  separate  acts. — Kendrick  t. 
State  (Ale.)  203. 

*The  state  held  authorized  to  divide  voca- 
tions into  classes  for  the  levy  of  occupation 
taxes. — Kendrick  v.  State  (Ala.)  208. 

The  license  tax  imposed  by  Acta  1903,  p. 
344,  Imposing  a  license  tax  on  emigration 
agenta  held  not  so  excessive  or  unreasonable 
as  to  render  the  act  invalid. — Kendrick  y. 
State  (Ala.)  203. 

That  an  act  imposing  an  occupation  tax  calls 
the  receipt  evidencing  a  payment  thereof  a 
license  does  not  render  it  any  the  less  a  tax  on 
the  occupation  for  revenue. — Kendrick  v.  State 
(Ala.)  203. 

When  a  license  to  do  a  general  business  has 
been  exacted,  another  license  cannot  be  ex- 
acted for  the  doing  of  a  particular  act  con- 
stituting an  integral  part  of  such  general  busi- 
ness.— Qambill  v.  Brorich  Bros.  &  Marx  (Ala.) 
297. 

*An  ordinance  imposing  a  license  tax  of  $400 
on  merchants  issuing  trading  stamps  h«Id  not 
shown  to  be  invalid  because  unreasonable. — 
Gamble  v.  City  (Council  of  Montgomery  (Ala.) 
353. 

•Acts  1894-95,  p.  635,  i  10,  held  to  authorize 
a  city  to  impose  a  license  tax  of  $400  on 
merchants  issuing  trading  stamps. — Gamble  t. 
City  (Council  of  Montgomery  (Ala.)  353. 

•Where  an  occupation  tax  imposed  by  a  dty 
is  not  oppressive,  or  in  conflict  with  the  (Con- 
stitution, the  courts  will  uphold  it,  unless  in  ita 
operation  it  discriminates  against  one  and  in 
favor  of  another  of  the  same  class. — Gamble 
r.  City  Council  of  Montgomery  (Ala.)  353. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy," §  1. 

Instructions  in  general  in  action  to  enforce,  see 
"Trial,"  |  T.  , 


*  Point  MUMttoted.    See  ayllAlraa. 


see     uuugmenc,     i  i. 

Particular  eUutes  of  Uen*. 

See  "Mechanics'  Liens." 

Agricultural  liens,  see  "Agriculture." 

Laborers'  liens,  see  "Master  and  Servant,"  f  2. 

Landlord's  lien  for  rent,  see  "Laudlonl  and 
Tenant,"  i  4. 

Mortgage,  see  "(Chattel  Mortgages,"  i  1;  "Mort- 
ga^s,"  {  2. 

Municipal  tax  liens,  see  "Municipal  Corpora- 
tions,^' i  8. 

Under  contract  for  conditional  sale  of  goods,  see 
"Sales,"  {  & 

Vendor's  lien  on  lands  sold,  see  "Vendor  mud 
Purchaser,"  {  2. 

LIFE  ESTATES. 

See  "Oorteey";  "Remainders." 

LIFE  INSURANCE. 

See  "Inaurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Judgment  of  dismissal  as  to  all  defendants  hi 
Joint  action  after  succeasfal  plea  of  Umita- 
tions  by  some,  see  "Judgment,"  {  2. 

ParHcular  action*  or  prooeedfni/s^ 
See  "Appeal  and  Error,"  S  6. 
Against  claimant  under    tax  title,  see  'taxa- 
tion," S  6. 
By  or  against  remainderman,  aee  "Remainders." 
To  abate  nuisance,  see  "Nuisance,"  {  1. 

(    1.    Statutes  of  Umitation. 

An  action  for  damages  to  a  lower  riparian 
proprietor  from  the  pollution  of  a  water  course 
held  within  the  limitation  of  one  year,  provided 
by  Code  1886,  t  2801,  subd.  6,  so  that  plaintiff 
was  only  to  recover  damages  accruing  within  a 
year. — Tutwiler  Ooal,  Coke  &  Iron  Co.  t.  Nich- 
oU  (Ala.)  762. 

An  instrument,  signed  "The  P.  Co.,  by  F., 
President."  with  the  corporate  seal  attached, 
held  the  bond  of  the  company,  but  not  neces- 
sarily a  sealed  instrument  as  to  the  stockhold- 
ers, who  signed  their  names  on  the  back  before 
delivery. — Somera  t.  Florida  Pebble  Phosihate 
Co.  (Fla.)  6L 

Cause  of  action  for  trespass  nnder  claim  of 
right  held  one  ex  delicto,  so  that  certain  of  de- 
fendant's acta  were  prescribed  by  the  prescrip- 
tion of  one  year. — Qilmore  v.  Schenck  QJa.) 
40. 

I  2.    Oompntatioa  of  period   of  ^^mlta- 

tlOB. 

Under  Rev.  Code  1892,  {  2763,  limitation  be- 
gins to  run  in  case  of  a  trust  not  cognizable 
by  the  courta  of  common  law  when  knowledge 
of  the  repudiation  of  the  trust  is  brought  hoinf 
to  the  cestui  que  trust — Stanton  v.  Helm 
(Miss.)  457. 

*In  case  of  an  express  trust,  limitations  da 
not  run  so  long  as  the  trust  relation  is  acknowl- 
edged or  the  trust  agreement  subsists. — Stanton 
V.  Helm  (Miss.)  457. 

Certain  acta  of  trustee  heJd  to  indicate  a 
repudiation  of  the  trust  and  to  set  limitations 
in  motion  against  the  enforcement  of  the  same: 
— Stanton  v.  Helm  (Miaa.)  457. 
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charge  that  plaintiff  coald  not  recover  damages 
to  him  or  to  nia  land  for  more  than  a  year  prior 
to  the  bringing  of  salt — TntwUer  Goal,  Ooke  & 
Iron  Co.  T. ISicbola  (Ala.)  782. 

*An  allegation  in  a  bill  field  anfficlent  as  to 
tlie  nonresidence  of  defendant  to  bring  a  case 
within  Code  1896,  (  2805,  in  relation  to  limiU- 
tioiw.— WUlia  ▼.  Bice  (Ala.)  991. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  aee  "Carriers,"  ({  1.  4 

LIQUOR  SELLING. 

8««  "Intoxicating  Liqnon." 

LIS  PENDENS. 

Pendency  of  action  by  Indemnitee  as  groond  for 
restraining  coUection  of  Judgment  against 
surety,  see  "Judgment,"  (  4. 

The  pendency  of  certain  snit  In  chancery,  in 
which  no  Hen  was  sought  to  be  enforced  against 
land,  Jield  not  a  lis  pendens,  such  as  to  affect 
title  to  land  sold  on  execution  under  the  decree. 
— Moragne  t.  Doe  ex  ilem.  Moregne  (Ala.)  161. 

LIVE  STOCK. 

See  "Animals." 

Carriage  of,  see  "Carriers,"  {  4. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," H  a  la 

LOAN  COMPANIES. 

8e«  "Bnilding  and  Loan  Associations.* 


LOANS. 


See  "Bailment" 


LOCAL  UWS. 

Bee  "Statutes,"  U  2,  8,  9. 

Relating  to  stock  law  elections,  see  "Animals." 


LOCAL  OPTION. 

Traffic  in  intoxicating  liquors, 
Liquors,"  {  CS. 


LOCATION. 

Of  railroads,  see  "Railroads,"  {  X 

LOGS  AND  LOGGING. 

Equitable  defenses  In  action  for  breach  of  lum- 
ber contract,  see  "Action,"  {  1. 

Relevancy  of  evidence  as  to  delivery  of  logs, 
see  "Evidence,"  §  8. 

Unlawfully  cutting  tree,  see  "Trespass,"  {  2. 

LUNATICS. 


Set  "Insane  Persons." 


Production  and  use  of  electricity,  see  "Bilee- 
tricity." 

MALICE. 

As  element  of  crime,  see  "Homicide,"  {{  3,  7, 

11,  12. 
Best  and  secondary  evidence  o^  see  "Evidence^" 

{  4. 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment" 

MALICIOUS  TRESPASS. 

See  "Trespass,"  {  8. 

MANDAMUS. 

Dismissal  of  appeal,  see  "Appeal  and  Error," 

Finality  <rf  order  quashing  writ  see  "Appeal 
and  Error,"  i  2. 

Harmless  error,  see  "Appeal  and  Error,"  §  20. 

To  compel  issuance  of  liquor  license,  see  "In- 
toxicating Liquors,"  I  2. 

(    1.    Nstnre  and  Kvonitds  in  nnersL 

A  petition  for  mandamus  to  compel  a  clerk  to 
deliver  to  petitioner  the  testimony  of  witnenses 
taken  at  a  preliminary  examination  in  certain 
criminal  cases  held  properly  denied. — Gray  v. 
Lindsey  (Ala.)  927. 

•Where  another  adequate  legal  remedy  is 
provided  by  law,  the  court  will  not  grant  man- 
damns. — State  V.  Richards  (Fla.)  152. 

Mandamus  will  not  issue  where  substantial 
rights  of  parties  not  before  the  court  are  in- 
volved.—State  T,  Richards  (Fla.)  152. 

i   2.    Subjects   and  purposes   of  relief. 

Though  the  case  is  before  the  Supreme  Court 
on  a^i>eal,  which  will  not  lie  because  the  de- 
cree IS  not  final,  held,  that  a  rule  nisi  will  be 
issued  to  the  chancellor  to  show  cause  why 
mandamus  shall  not  issue  to  vacate  the  de- 
cree.— Brady   v.   Brady   (Ala.)   237. 

Mandamus  will  not  lie  to  compel  a  tax  as- 
sessor to  place  lands  on  the  tax  rolls,  where 
they  have  been  previously  sold  to  the  state  for 
nonpayment  of  taxes,  and  are  not  included  in 
the  list  of  lands  certified  by  the  Comptroller. — 
State  V.  Richards  (Fla.)  152. 

•A  writ  of  mandamus  may  issue  to  enforce 
the  performance  of  a  legal  duty  of  a  ministerial 
officer.— State  v,  Richards  (Fla.)  152. 

Under  Const  1898,  arts.  316-318.  where 
dty  bonds  issued  under  Acts  1890,  p.  144, 
No.  110.  and  the  amendment  to  the  Constitution 
adopted  at  the  general  election  in  1892,  have 
been  disposed  of  by  the  Board  of  LiquidaUon, 
mandamus  will  not  lie  to  compel  the  issuing 
and  sale  of  additional  bonds  to  pay  belated 
school  certificates  issued  by  the  city  council 
after  the  exhaustion  of  the  bond  issue. — State 
ex  rel.  Wilder  t.  Board  of  Liquidation  of  City 
Debt  (La.)  448. 

The  payment  of  school  certificates,  issued 
by  the  city  council  of  New  Orleans,  out  of  the 
proceeds  of  the  bond  issue  authorized  by  Acta 
1890,  p.  144,  No.  110,  was  subject  to  the 
prior  vested  rights  of  creditors  of  the  city,  and, 
if  the  fund  was  insufficient  to  pay  both,  the 
remedy  of  the  certificate  holders  is  legisla- 
tive  and   not   judicial. — Stats  ex  rel.   mlder 

*  Point  annatated.    Bee  syllabas. 
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is  a  judicial  one,  and  cannot  be  controlled  by 
mandamus. — State  ex  rel.  Joumee  v.  Board  of 
Com'rs  (La.)  812;  In  re  Joumee,  Id. 

I  8.    Jnrladlotlaa,  prooeedlnc*,  and  !«• 
Uef. 

A  petition  for  mandamas  to  compel  county 
commissioners  to  order  an  election  in  an  en- 
tire precinct  to  repeal  a  stock  law  held  bad, 
where  the  stock  district  is  only  part  of  the 
preciact.^-State  r.  Lovejoy   (Ala.)   128. 

Petition  for  mandamus  to  compel  county 
commissioners  to  order  an  election  to  repeal 
"existing  stock  law  or  stock  laws"  held  bad. 
—State  T.  Lovejoy  (Ala.)  126. 

Under  Code  1896,  {  4074,  an  alleged  owner  of 
lands  sold  for  taxes  held  not  a  necessary  party 
to  a  proceeding  in  mandamus  by  the  purchaser 
at  a  tax  sale  to  compel  the  issuance  by  the  judge 
of  probate  of  a  tax  deed. — Roach  t.  State  (Ala.) 

*The  probate  Judge  Is  properly  taxable  with 
costs  01  mandamus  proceedings  brought  to 
compel  him  to  issue  a  liquor  license  which  he 
wrongfully  refused  on  application. — Hudgins 
V.  State  (Ala.)  717. 

*In  mandamus,  to  make  out  a  clear  prima 
facie  case  in  faror  of  relator,  the  writ  should 
allege  all  the  essential  facts  showing  tke  duty 
of  the  respoudeut  to  perform  the  acts  demand- 
ed, and  the  facts  entitling  the  relator  to  invoke 
the  aid  of  the  court. — State  t.  Richards  (Fla.) 
152. 

*In  mandamas,  the  altematlTe  writ  takes  the 
place  of  a  declaration  at  law,  and  must  show  a 
clear  prima  facie  case  in  favor  of  relator. — 
State  T.  Richards  (Fla.)  152. 

*Under  Code  Prac.  arts.  ^1,  848,  the  court  ia 
not  absolutely  required  to  issue  a  peremptory 
mandate  where  the  respondent  fails  to  file  any 
answer. — State  ex  rel.  Journee  v.  Board  of 
Com'rs  (La.)  842;  In  re  Joumee,  Id. 

Under  Code  Prac.  arts.  841,  843,  relative  to 
mandamas,  the  proper  practice,  where  respond- 
ent fails  to  answer,  is  to  fix  the  case  for  trial, 
when,  If  the  respondent  still  declines  to  answer, 
it  is  proper  to  hear  and  try  the  issues  without 
answer. — State  ex  rel.  Journee  v.  Board  of 
Com'rs  (La.)  842;  In  re  Joumee,  Id. 

MANDATE 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ  of 
error,  see  "Appeal  and  Error, '"^  §  23. 

MANSLAUGHTER. 

See  "Homicide." 

MARGINS. 

Oambling  transactions,  see  "Gaming,"  §  1. 

MARRIAGE. 

See  "Divorce" ;  "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Hosband  and  Wife." 


Conclusions  in  pleading  in  action  for  death  <tf 
servant,  see  "Pleading,"  |  L 

Excessive  damages  in  action  for  injnriea  to  serv- 
ant, see  "Damages,"  g  4. 

Hiring  convicts,  see  "Convicts." 

Instructions  in  general  in  action  for  injuries  to 
servant,  see  "Trial,"  f  5. 

Liability  for  wrongful  death  of  servant,  see 
"Death,"  S  1. 

Liability  of  employer  for  license  tax  on  emi- 
grant agents,  see  "Licenses,"  {  1. 

Opinion  evidence  as  to  competency  of  sorvant. 
see  "Evidence,"  i  10. 

Pleading  in  general  in  action  for  injuries  to 
servant,  see  "Pleading,"  |  2. 

Plea  in  action  for  death  of  servant,  see  "Plead- 
ing," i  8. 

Reception  of  evidence  in  action  for  injuries  to 
servant,  see  "Trial,"  S  2. 

Right  to  recover  for  injuries  to  infant  employ^ 
as  affected  by  disaffinnance  of  contract  with 
employer,  see  "Infants,"  {  2. 

Use  of  highway  and  law  ot  road  as  affecting 
liability  of  master  for  injuries  caused  by  neg- 
ligence of  servant,  see  "Highways,"  {  3. 

i    1.    The  xelatioa. 

•There  can  be  a  tacit  recondnction  in  the  mat- 
ter of  a  written  contract  between  the  employer 
and  employe. — National  Automatic  Fire  Alarm 
Go.  V.  New  Orleans  &  N.  E.  R.  Co.  (La.)  73S: 
In  re  National  Automatic  Fire  Alarm  Co,  Id. 

*A  tacit  recondnction  in  matter  of  a  written 
contract  between  an  employer  and  an  employ^ 
may  be  terminated  by  either  party. — National 
Automatic  Fire  Alarm  Co.  v.  New  Orleans  ft 
N.  E.  R.  Co.  (La.)  738;  In  re  National 
Automatic  Fire  Alarm  Co.,  Id. 

•Where,  after  a  reconduction  in  matter  of  a 
written  contract  between  the  employer  and  the 
employ^,  the  latter  wa.<i  dismiRSPil.  the  contract 
was  terminated. — National  Automatic  Fire 
Alarm  Ca  v.  New  Orleans  &  N.  E<.  R.  Goi.  f  La.  i . 
738 ;  In  i«  National  Automatic  Fire  Alarm  Ca. 
Id. 

I  2.    Serrlees  and  eompensatioii. 

•After  recondaction  of  a  written  contract  be- 
tween an  employer  and  an  employe  prior  to 
notification  of  the  termination  thereof,  the 
employe  is  entitled  to  the  price  similar  in 
amount  to  that  paid  under  the  original  con- 
tract.— National  Automatic  Fire  Alarm  Co. 
V.  New  Orleans  &  N.  B.  R.  Co.  (La.)  738: 
In  re  National  Automatic  Fire  Alarm  Co.,  Id 

Where  an  employer  tacitly  consents  to  allow 
services  of  an  employe  under  a  written  con- 
tract to  continue  after  the  expiration  of  term, 
he  is  bound  to  pay  to  the  date  that  employe 
was  notified  to  quit. — National  Automatic  Fire 
Alarm  Co.  v.  New  Orleans  &  N.  B.  R.  Co. 
(La.)  738;  In  re  National  Automatic  Fire 
Alarm  Co.,  Id.      • 

In  replevin  for  a  bale  of  cotton,  devolving 
burden  of  proof  on  the  laborer  claiming  the 
same  under  a  laborer's  statutory  lien  that  the 
bale  was  not  embraced  in  a  certain  trust  derd 
held  not  error. — McCarty  v.  Key  (Mias.)   7S0. 

(  3.     Master's   lUbUlty  for  injuries  to 
servant— Vatnre    and    ezteat    ia 

Ssneral. 
aint  in  an  action  for  death  of  a  serv- 
ant by  being  shot  by  a  convict  working  in  a 
mine  held  fatally  detective  in  that  it  diadoeed 
an  intervening,  mdependent,  and  efficient  cau^ 
of   the   injury   between   the  negUgenos  alleced 
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R.  Co.  T.  Blodunan  (Miaa.)  479. 

f    'A.    ^—  War  aim  B    Mid    IsatrttetliiK 
•erraMt. 

*Aii  employer  held  not  bound  to  instruct  an 
employe,  or  warn  him  of  dancer. — ^Walton  t. 
Lindsay  Lumber  Co.  (Ala.)  670. 

*It  is  actionable  negligence  for  a  master 
not  to  warn  an  inexperienced  servant  of  the 
dangers  of  the  employment  and  instruct  him 
how  to  avoid  them. — Parker  T.  Orowell  & 
Spencer  Lumber  Co.  (La.)  445. 

i  S.     •—  Fellow  aevTsnta. 

A  statement  by  a  servant  at  work  at  the  bot- 
tom of  an  elevator  shaft  held  not  to  authorize 
elevator  operator  to  operate  the  elevator  to  the 
basement  while  plaintiff  was  engaged  in  the 
shaft — First  Nat.  Bank  t.  Chandler  (Ala.) 
822. 

^Negligence  of  a  servEint  sufficient  to  render 
the  master  negligent  in  retaining  him  in  his  em- 
ploy must  be  habitual. — First  Nat  Bank  v. 
Chandler  (Ala.)  822. 

^Incompetency  of  plaintiff's  fellow  servant  is 
insufficient  to  charge  the  master  with  liability 
for  plaintiff's  injury  unless  such  incompetency 
-was  the  proximate  cause  thereof. — First  Nat 
Bank  ▼.  (Chandler  (Ala.)  822. 

*In  an  action  for  Injuries  to  a  servant  by  in- 
competency of  fellow  servant  plaintiff  held 
bound  to  prove  that  the  master  knew  of  such 
incompetency,  or  might  have  discovered  the 
same. — First  Nat  Bank  r.  Chandler  (Ala.) 
822. 

A  mine  owner  held  not  liable  for  injuries  to 
a  miner  by  the  failure  of  the  foreman  of  the 
mine  to  properly  inspect  and  maintain  the  same. 
— Tutwiler  Coal,  Coke  &  Iron  Ca  v.  Farring- 
ton  (Ala.)  888. 

*A  master  held  not  liable  for  willful  or  in- 
tentional injuries  to  a  servant  by  the  act  of  a 
fellow  servant,  unless  the  master  is  himself 
neglimnt  or  the  case  is  within  the  employers' 
liabiUtT  act — ^Tennessee  Coal,  Iron  &  B.  Oa 
V.  Bridges  (Ala.)  902. 

'Servants  of  an  Independent  contractor,  and 
servants  of  the  principal  by  whom  the  contract- 
or was  employed,  held  not  fellow  servants. — 
Lookout  Mountain  Iron  0>.  v.  Lea  (Ala.)  1017. 

Where  individual  workmen  make  it  a  condi- 
tion of  their  accepting  service  that  the  contract- 
or will  yield  in  their  favor  freedom  of  action  in 
respect  to  the  selection  of  a  superintendent  they 
absolve  him  from  the  responsibility  which  other- 
wise would  be  thrown  on  him. — Farmer  v.  Kear- 
ney (La.)  967. 

Stevedore  held  not  liable  for  any  injury  to  the 
screwmen  by  negligence  on  the  part  of  any  mem- 
ber of  the  Longshoremen's  Association. — Farmer 
V.  Kearney  (La.)  907. 

Where  workmen  delegate  to  a  labor  organi- 
sation the  right  of  selection  and  superintendence 
over  their  acts,  the  action  of  that  association 
is  a  sufficient  guarantee  to  them  for  their  indi- 
vidual safety,  and  they  cannot  hold  the  con- 
tractors responsible  for  acts  over  which  they 
themselves     have    taken    control. — ^Farmer    v. 

Kearney  (La.)  967. 

• 
S  6.     Bisks  aaBmneA  by  serramt. 

Where  an  employer  has  provided  a  safe  and 
lighted  way  out  of  Its  premises  for  the  use  of 
its  employes  at  night,  an  employe  who  volun- 
tarily leaves  such  way   assumes  the  risk  in- 


by  a  heavy  ram  fall,  it  must  appear  either 
that  he  was  warned  of  the  danger,  or  that  it 
was  open. — Western  By.  of  Alabama  v.  Bassell 
(Ala.)  311. 

'Where  a  servant  retains  his  employment, 
knowing  of  the  incompetency  of  a  fellow  serv- 
ant, without  objection,  he  assumes  the  risk. 
—First  Nat  Bank  v.  Chandler  (Ala)  822. 

*In  an  action  for  Injuries  to  a  servant  pleas 
of  assumed  risk  held  unavailable. — Tennessee 
Coal,  Iron  &  B.  Co.  r.  Bridges  (Ala.)  902. 

i  7.    — —  Oontribvtory      nesUceace      ot 
serraat. 

A  railway  engineer  held  not  bound  to  do 
more  in  the  examination  of  the  road  than 
might  be  done  consistently  with  the  perform- 
ance of  his  duties. — ^Western  Ry.  ot  Alabama 
T.   Russell   (Ala.)   311. 

A  railway  engineer  Aeld  not  gnilty  of  con- 
tributory negligence  in  falling  to  exercise  great- 
er care  at  the  place  of  the  injury  than  at 
other  like  places. — Western  By.  of  Alabama 
T.  Russell  (Ala.)  311. 

'Railroad  companies  held  bound  to  warn 
trainmen  of  dangers  in  the  track. — Western 
Ry.  of  Alabama  v.  Russell  (Ala.)  311. 

'Whether  or  not  an  employe  exposed  to 
sudden  danger  exercised  reasonable  care  held 
a  question  for  the  jury. — Pierson  Lumber  Co.  v. 
Hart  (Ala.)  666. 

'Where  an  employe  was  injured  in  jumping 
from  a  car  to  avoid  Imminent  peril,  he  need 
not  show.  In  order  to  recover,  that  it  was 
actually  necessary  for  him  to  jump  in  order  to 
save  himself. — Pierson  Lumber  Co.  t.  Hart 
(Ala.)  566. 

Where  plaintiff,  a  railroad  switchman,  was 
injured  by  his  foreman  giving  a  signal  to  start 
the  train  while  plaintiff  was  between  the  cars, 
plRintiff's  negligence  in  violating  a  rule  prohibit- 
ing his  going  between  the  cars  held  a  mere  inter- 
vening cause,  insufficient  to  preclude  recovery. — 
Alabama  Great  Southern  B.  Co.  T.  Bonner 
(AU.)    619. 

In  an  action  for  Injuries  to  a  railroad  switch- 
man, evidence  that  defendant's  rules,  which  it 
was  alleged  plaintiff  had  broken,  had  been  al- 
lowed to  fall  into  disuse,  held  admissible. — Ala- 
bama Great  Southern  B.  Co.  v.  Bonner  (Ala.) 
619. 

'In  an  action  for  injuries  to  a  servant  an 
instruction  that.  If  plaintiff  selected  a  danger- 
ous instead  of  a  safe  way  of  performing  his 
duty,  he  could  not  recover,  held  properly  re- 
fused.— Tennessee  Coal,  Iron  &  B.  Ckt,  v. 
Bridges  (Ala.)  902. 

i   8.    — —  Pleadlac    la    aetfoas    for    ia- 
Jnrles. 

A  plea  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  held  not  to 
show  contributory  negligence. — Western  By.  of 
Alabama  v.   Russell  (Ala.)  311. 

A  plea  In  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  held  not 
to  show  that  he  assumed  the  risk. — Western 
Ry.  of  Alabama  v.  Russell  (Ala.)  311. 

A  plea  in  an  action  against  a  railway  com- 
pany for  the  death  ot  an  engineer  held  no 
answer  to  the  complaint. — Western  Ry.  of  Ala- 
bama ▼.  Russell  (Ala.)  311. 

A  plea  in  an  action  against  a  railway  com- 
pany  for  the  negligent  death  of  an  engineer 
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Alabama  t.  Russell  (Ala.)  311. 

A  complaint  alleging  that  plaintiff  was  em- 
ployed as  a  foreman  or  boas  is  sufficiently  spe- 
cific as  to  the  character  of  his  employment. — 
Pierson  Lumber  Co.  v.  Hart  (Ala.)  566. 

In  an  action  for  injuries  received  in  jumping 
from  a  car  to  avoid  imminent  peril,  a  plea 
not  alleging  that  the  danger  from  the  sup- 
posed defect  was  either  obvious  or  known  to 
plaintiff  was  insufficient. — ^Pierson  Lumber  Go. 
v.  Hart  (Ala.)  666. 

In  an  action  for  injuries,  an  allegation  that 
plaintiff  was  placed  in  a  position  of  peril  is 
sufficient  without  giving  the  particulars  causing 
the  peril. — ^Pierson  Lumber  Co.  t.  Hart  (Ala.) 
566. 

*A  complaint  in  an  action  for  injuries  received 
by  an  employ^  in  consequence  of  defective  ap- 
pliances should  aver  that  the  defect  arose  from, 
or  had  not  been  remedied  because  of,  the  em- 
ployer's negligence, — ^Walton  t.  Lindsay  Lum- 
ber Co.  (Ala.)  670. 

*A  complaint  in  an  action  for  injuries  re- 
ceived by  an  employ^  held  bad.— Walton  t.  Lind- 
say Lumber  Co.  (Ala.)  670. 

In  an  action  for  injuries  to  a  servant  by  the 
operation  of  an  elevator  by  a  fellow  servant,  a 
plea  held  fatally  defective. — First  Nat  Bank  v. 
Chandler  (Ala.)  822. 

In  an  action  for  injuries  to  a  servant  by  the 
incompetency  of  a  fellow  servant,  a  plea  failing 
to  allege  that  plaintiff  had  knowledge  of  the  in- 
competency or  the  fellow  servant  due  to  his 
carelessness  and  inattention  hdd  demurrable. 
—First  Nat  Bank  v.  Chandler  (Ala.)  822. 

Where  a  complaint  stated  a  cause  of  action 
for  injuries  to  a  servant  at  common  law,  it 
was  not  demurrable  for  failure  to  state  facts 
justifying  a  recovery  under  the  employer's  lia- 
bility act  (Code  1896,  i  1749).— First  Nat 
Bank  v.  Chandler  (Ala.)  822. 

*In  an  action  for  injuries  to  a  servant,  it  was 
not  necessary  that  the  complaint  should  nega- 
tive the  fact  that  plaintiff  knew  of  the  incompe- 
tency of  his  fellow  servant  before  going  into 
the  place  of  danger. — First  Nat  Bank  t.  Chand- 
ler (Ala.)  822. 

In  an  action  for  injuries  to  a  servant  by  the 
incompetency  of  a  fellow  servant,  it  was  not 
necessary  that  the  complaint  should  lay  defend- 
ant's failure  to  ascertain  such  incomi>etency  to 
one  intrusted  to  management — First  Nat  Bank 
V.  Chandler  (Ala.)  822. 

In  an  action  for  injuries  to  a  miner  by  the 
collapse  of  a  portion  of  the  roof,  pleas  of 
contributory  negligence  and  assumed  risk  held 
demurrable. — ^Tutwiler  Coal,  Coke  ft  Iron  (3o.  v. 
Farrington  (Ala.)  88& 

In  an  action  for  injuries  to  a  miner  by  the 
falling  of  a  portion  of  the  roof  of  a  mine,  a  com- 
plaint substantially  in  the  language  of  Employ- 
ers' Liability  Act,  subd.  1  (Code  1896,  p.  555,  c. 
43,  !  1749)  held  sufficient— Tutwiler  Coal,  Coke 
&  Iron  Co.  V.  Farrington  (Ala.)  898. 

*A  complaint  for  injuries  to  a  servant,  failing 
to  charge  that  the  party  whose  negligence  was 
complained  of  was  in  charge  of  an  engine  on  a 
railroad,  held  not  to  state  a  cause  of  action, 
under  Code  1896,  §  1749,  subsec.  5. — Tennessee 
Coal,  Iron  &  R.  Co.  v.  Bridges  (Ala.)  902. 

♦A  complaint  for  injuries  to  a  servant  by 
the  negligence  and  intentional  act  of  a  fellow 


A  complaint  for  injuries  to  a  servant  by  tlie 
negligence  of  a  fellow  servant  oi>erating  a 
locomotive  and  car,  failing  to  allege  that  tlie 
engine  or  car  was  "on  any  railroad  track,"  hdd 
not  to  state  a  cause  of  action  within  Code  1896, 
i  1749,  subsec.  5. — Tennessee  Coal,  Iron  &  B. 
Co.  V.  Bridges  (Ala.)  902. 

In  a  suit  to  recover  for  the  death  of  an  em- 
ploys by  the  negligent  operation  of  defendant's 
train,  objections  to  evidence  as  to  a  road 
crossing  the  railroad  track  where  the  accident 
happened,  and  as  to  whether  the  en^ine<>r 
whistled,  held  properly  overruled. — ^Louisville 
&  N.  R.  Co.  V.  Jones  (Fla.)  485. 

{  0.    —  Erldene*    1»    Mitleas    for    la- 
Jnrles. 

In  an  action  for  injuries  to  a  railroad  switdi- 
man  by  the  alleged  negligence  of  his  foreoiaii, 
evidence  that  the  latter  knew  where  plaintiff 
was  and  what  he  was  doing  at  or  abont  the 
time  of  the  accident  held  admissible. — ^Alabama 
Great  Southern  B.  Co.  v.  Bonner  (Ala.)  619. 

In  an  action  for  injnries  to  a  railroad  switdi- 
man,  questions  asked  of  his  foreman  as  to 
whether  it  was  not  impracticable  to  make  a 
coupling  like  that  in  question  with  a  stick  heid 
proper. — Alabama  Oreat  Southern  B.  Cou  t. 
Bonner    (Ala.)    619. 

In  an  action  for  death  of  a  servant,  evidence 
held  insufficient  to  sustain  a  charge  of  defects 
in  the  ways,  works,  and  machinery  of  defendant 
of  which  it  had  knowledge. — Yates  v.  HnntsvilJe 
Hoop  &  Heading  Co.  (Ala.)  647. 

That  a  servant,  claimed  to  be  incompetent, 
disobeyed  his  master's  instructions,  was  compe- 
tent on  the  issue  of  the  servant's  incompetency. 
— First  Nat  Bank  v.  Chandler   (Ala.)   S22. 

Specific  acts  of  incompetency  of  a  fellow  serv- 
ant cannot  be  shown  to  prove  that  the  servant 
was  negligent — ^First  Nat  Bank  v.  Chandler 
(Ala.)  ffi2. 

•Incompetency  of  a  fellow  servant  may  be 
shown  by  specific  acts  brought  to  the  knowledge 
of  the  master,  or  so  frequent  that  the  master 
must  have  known  thereof. — ^First  Nat  Bank  t. 
Chandler  (Ala.)  822. 

In  an  action  for  injuries  by  the  incompetency 
of  an  elevator  operator,  evidence  of  a  witness 
that  he  bad  been  informed  as  to  the  operator's 
conduct  was  admissible. — First  Nat  Bank  t. 
Chandler  (Ala.)  822. 

The  usage  of  miners  to  prop  the  roof  in  tbe 
rooms  in  which  they  were  employed  held  matter 
of  defense,  in  an  action  for  injuries  to  a  miner 
by  the  falling  of  a  portion  of  the  roof  of  the 
mine. — Tutwiler  Coal,  Coke  ft  Iron  Co.  t.  Far- 
rington (Ala.)  898. 

*In  an  action  for  injnries  to  a  servant  nnder 
the  employers'  liability  act  (Code  1896,  p.  535, 
c.  43) ,  he  was  bound  to  show  the  relation  of  em- 
ployer and  employe,  defendant's  duty  to  main- 
tain works  and  ways,  and  negligence. — Tutwiler 
Coal,  Coke  ft  Iron  Co.  t.  Farrington  (Ala.)  898. 

Where  it  was  alleged,  in  an  action  for  injuries 
to  a  miner,  that  it  was  the  duty  of  a  mine  owner 
to  prop  the  roof,  such  allegation  would  be  taken 
as  true  in  tbe  absence  of  proof  of  a  contrary 
usage. — Tutwiler  Ooal,  Coke  ft  Iron  Co.  v. 
Farrington   (Ala.)   898. 

In  an  action  for  the  death  of  an  employe  by 
the  negligence  of  another  employe  in  operating 
a  train.  In  which  operation  deceased  was  par- 
ticipating, where  it  la  shows  that  he  was  free 


*  Point  aaaotated.    See  syllalnuk 


Digitized  by 


Google 


dence  held  to  show  that  the  bridge  which  struck 
plaintiff's  decedent  while  on  the  top  of  the  car 
was  too  low.  and  the  telltale  signal,  required  by 
Acts  1882,  p.  51,  No.  89,  was  too  high  to  allow 
the  brakeman  to  pass  without  accident. — Talia- 
nrro  v.  Vicksburg.  S.  &  P.  Ry.  Co.  (La.)  487. 

In  an  action  for  death  of  a  brakeman,  eri- 
dence  held  not  to  show  that  his  want  of  care 
was  the  proximate  cause  thereof. — ^Taliaferro  y. 
Vicksburg,  a  &  P.  Ry.  Co.  (La.)  437. 

In  action  for  death  of  brakeman  stmck  by 
bridge,  evidence  held  not  to  show  contributory 
negligence. — Taliaferro  t.  Vicksbnrg,  S.  &  P. 
Hy.  Co.  (La.)  487. 

I  10.  ——  Qvestloaa  for  Jury  la  MitioBa 
for  iaJnrlM. 

In  an  action  for  injuries  to  aa  employe 
recelTed  in  Jumping  from  a  car  to  avoid  immi- 
nent peril,  the  court  cannot  assume  that  it  was 
negligence  not  to  have  a  particular  kind  of 
brake. — Pierson  Lumber  Co.  v.  Bart  (Ala.)  666. 

Where  an  employ^  jumped  from  a  car  to 
avoid  imminent  peril,  tiiat  the  train  was  run- 
ning only  10  miles  an  hour  will  not  authorize  the 
court  to  say  that  he  was  not  in  a  position  of 
peril.— Pierson  Lumber  Co.  t.  Hart  (Ala.)  566. 

Whether  or  not  an  employe  exposed  to  sud- 
den danger  exercised  reasonable  care  held  a 
question  for  the  jury. — Pierson  Lumber  Co.  ▼. 
Hart  (Ala.)  566. 

A  miner  injured  by  the  falling  of  a  portion 
of  the  roof  of  the  mine  held  not  to  have  as- 
sumed the  risk  as  a  matter  of  law. — Tutwiler 
Coal,  Cloke  &  Iron  Co.  t.  Farrington  (Ala.) 
898. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  require  the  denial  of  a  general 
charge  for  defendant — Tennessee  Coal,  Iron  & 
R.  Od.  v.  Bridges  (Ala.)   902. 

111.  —  InstraotioBa  in  actions  for  In- 
juries. 

In  an  action  for  injuries,  a  request  contain- 
ing alternative  and  disjunctive  postulations  all 
of  which  ignored  the  n^ligence  alleged  except 
one  held  properly  refused. — First  Nat  Bank  v. 
Chandler  (Ala.)  822. 

In  an  action  (or  injuries  caused  by  the  negli- 
gent operation  of  an  elevator,  certain  instruc- 
tion held  properly  refused. — First  Nat  Bank  v. 
Chandler  (Ala.)  822. 

In  an  action  for  injuries  to  a  servant  bv  the 
descent  of  an  elevator,  an  instruction  as  to  the  in- 
competency of  the  elevator  operator  held  proper- 
lyrefused.— First  Nat  Bank  v.  Chandler  (Ala.) 

In  an  action  for  injuries  to  a  servant,  an 
instruction  that,  if  the  injury  was  caused  by  tke 
slipping  of  an  elevator  brake,  plaintiff  could 
not  recover,  held  properly  refused. — First  Nat 
Bank  v.  Chandler  (Ala.)  822. 

In  an  action  for  Injuries  to  a  servant  while 
on  the  running  board  of  a  trestle,  a  requested 
instruction  on  contributory  negligence,  failing 
to  hypothesize  that  the  running  board  was  an 
obviously  dangerous  place,  held  properly  re- 
fused.— ^Tennessee  CV>aI,  Iron  &  R.  Co.  v. 
Bridges  (Ala.)  902. 

In  an  action  for  injuries  to  a  servant,  an 
ini<truction  that,  if  plaintifTs  conduct  contribut- 
ed  to  bis  injury,  ha  could   not  recover,   held 


gence  of  employes  other  than  deceased  in 
operating  the  train,  no  error  can  be  based  on 
refusal  to  charge  requests  of  defendant  framed 
on  the  theory  that  the  accident  was  caused 
by  the  failure  of  a  third  party  to  keep  an 
agreement  Invoked  to  relieve  engineer  of  some 
of  his  usual  duties. — Louisville  &  N.  R.  Go.  v. 
Jones  (Fla.)  486. 

IIS.   XiablUtles    tor    Injuries    to    tUrd 
persons. 

'Contention  that  abutting  owner  of  premises,' 
authorized  by  the  cit^  to  construct  a  sidewalk, 
could  not  delegate  bis  powers  to  an  independ- 
ent contractor,  so  as  to  exempt  himself  from 
liability  for  the  contractor's  negligence,  held  un- 
tenable.— Massey  v.  Oates  (Ala.)  142. 

*Owner  of  premises,  who  employed  contractor 
to  build  a  ddewalk.  held  not  responsihle  for  in- 
juries to  a  pedestrian  caused  by  negligence  of 
the  contractor. — Massey  v.  Oates  (Ala.)  142. 

*A  master  is  not  liable  for  the  servant's  torts 
unless  done  within  the  line  of  his  duties. — 
Palos  Ck>al  &  Coke  Co.  v.  Benson   (Ala.)   727. 

*A  mining  company  held  not  liable  for  an 
assault  by  its  general  superintendent  on  a 
driver  of  one  of  its  cars  while  the  superintend- 
ent was  riding  on  it — Palos  Coal  &  Coke  Co. 
V.  Benson  (Ala.)  727. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  through  falling 
into  an  excavation  made  by  defendant  in  a 
street,  certain  evidence  held  admissible  to  show 
by  whom  permit  for  the  work  was  secured  from 
the  city  engineer. — Montgomery  St  Ry.  Co. 
V.  Smith  (Ala.)   767. 

*A  principal  is  liable  (or  the  acts  of  an 
independent  contractor  employed  by  him  where 
the  work  to  be  done  is  intrinsically  dangerous, 
however  skillfully  performed. — Montgomery  8t 
Ry.  Co.  V.  Smith  (Ala.)  757. 

'Where  an  employer  owes  certain  duties  to 
third  persons  or  the  public,  he  cannot  relieve 
himself  from  liability  by  committing  the  work  to 
a,  contractor.- — Montgomery  St  Ry.  C!o.  v.  Smith 
(Ala.)  767. 

Defendant  held  liable  for  the  death  o(  a  serv- 
ant of  an  independent  contractor,  which  re- 
sulted from  the  negligence  o(  defendant's  serv- 
ants.— ^Lookout  Mountain  Iron  Co.  ▼.  Lea  (Ala.) 
1017. 

A  servant  o(  an  independent  contractor  of 
defendant  held  not  a  mere  licensee  in  defendant's 
mine  at  the  time  he  was  injured,  but  a  person 
in  the  mine  as  of  right — Lookout  Mountain 
Iron  Co.  V.  Lea  (Ala.)  1017. 

*In  an  action  for  death  of  a  third  person 
by  the  negligence  of  a  servant  of  defendant 
corporation,  the  servant's  negligence  should  be 
imputed  to  the  corporation. — ^Lookout  Moun- 
Uin  Iron  Co.  v.  Lea  (Ala.)  1017. 


MATERIALITY. 

Of  alteration  of  written    instrument,  see  "Al- 
teration of  Instruments." 
Of  evidence,  see  "Criminal  Law,"  {  10. 

MAYOR'S  COURT. 

Appeal  (rom,  see  "Criminal  Law,"  {  84. 


*P«lnt  aMsotatod.    Iko  srllafcns. 
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MECHANICS'  LIENS. 

I   1.    Rlcht  to  Uea. 

A  contractor  held  not  entitled  to  enforce  a 
contractor's  lien  for  articles  not  furnished  to 
defendant,  left  on  the  job,  which  defendant 
refused  to  permit  him  to  remove. — Gates  t. 
O'Gara  (Ala.)  729. 

-|  S.     Wmlver,     dUoharKe,     r«l«*a«,     aad 

•atlaf  action. 

A  contractor's  bond  payable  to  the  owner  of 
the  building  hM  not  such  a  bond  as  is  required 
by  Acts  1894,  p.  223,  No.  180,  and  renders  the 
owner  liable  under  the  statute  to  such  parties. 
— Lhote  Lumber  Mfg.  Co.  v.  Dague  (La.)  803; 
In  re  Levy,  Id. 

Where  an  owner  of  a  building,  sued  by  a 
materialman  to  enforce  the  personal  liability 
imposed  by  Acts  1894,  p.  223,  No.  180,  for  fail- 
ure to  exact  from  the  contractor  a  bond  calls  in 
warranty  the  surety  on  the  contractor's  bond, 
the  demand  is  premature  where  there  has  been 
no  settlement  between  the  owner  and  the  con- 
tractor.— Lhote  Lumber  Mfg.  Co.  v.  Dugue 
(La.)  803;  In  re  Levy,  Id. 

I   3.    Enfareemeat. 

In  an  action  to  enforce  a  contractor's  lien, 
plaintiff  held  not  entitled  to  enforce  a  lien  as 
a  materialman  for  material  furnished  for  the 
plasterer's  scaffold. — Gates  t,  O'Gara  (Ala.) 
729. 

In  a  suit  to  foreclose  a  contractor's  lien, 
plaintiff  was  not  entitled  to  recover  on  an  al- 
legation of  full  performance  of  the  contract,  if 
any  material  part  thereof  remained  unfinished. 
—Gates  V.  O'Gara  (Ala.)  729. 

In  a  suit  to  enforce  a  contractor's  lien,  the 
owner  held  entitled  to  show  that  he  had  paid 
claims  for  materials  which  were  a  lien  on  the 
building.— Gates  v.  O'Gara  (Ala.)  729. 

In  an  action  on  a  building  contract,  evidence 
of  a  conversation  had  between  plaintiff  and  a 
materialman  held  relevant — Gates  v.  O'Gara 
(Ala.)  729. 

In  a  suit  to  foreclose  a  contractor's  lien,  it 
was  error  for  the  court  to  permit  defendant  to 
ask  plaintiff  if  he  was  not  to  furnish  the  ma- 
terial.—Gates  T.  O'Gara  (Ala.)  729. 

MENTAL  SUFFERING. 

As  element  of  damages  for  failure  to  deliver 
telegram  or  to  pay  telegraph  money  order, 
see  "Telegraphs  and  Telephones,"  |  1. 

As  element  of  damages  for  injuries  caused  by 
diversion  of  water  course,  see  "Waters  and 
Water  Courses,"  |  1. 

MERCHANTS. 

License  tax  on,  see  "license,"  |  L 

MESNE  PROFITS. 

In  ejectment,  see  "Syectment,"  (  6. 

MINES  AND  MINERALS. 

Competency   of  witnesses  as  to  operation   of 

mine,  see  "Witnesses,"  H  2,  8. 
Mine  operators  as  employers,  see  "Master  and 

Servant,"  Si  6,  8,  9,  12. 


A  mining  lessor  under  a  lease  reaemns  ao 
lien  for  royalties  Aeld  not  entitled  to  enforce 
a  prior  lieu  on  the  lessee's  assets  in  insolvent 
for  royalties  unpaid  both  by  the  lessee  and 
the  assignee. — Etowah  Min.  Co.  t.  Wills 
Valley  ma.  &  Mfg.  Co.  (Ala.)  33& 


MINORS. 


See  "Infanta." 


MISJOINDER. 

Of  canses  of  action,  see  "Action,"  {  2. 
Of  parties  as  multifariousness  in  equity  plead- 
ing, see  "Equity,"  {  3. 

MISREPRESENTATION. 

See  "False  Pretenses";  "Fraud." 

MISTAKE 

As  affecting  character  of  taking  of  alleged 
stolen  property,   see  "Larceny,'"  {  2. 

Ground  for  reformation  of  instrument,  see  "Be- 
formatlon  of  Instroments,"  {  L 

MODIFICATION. 

Of  contracts,  see  "Contracts,"  {  8. 
Of  judnneut  or  order  on  appeal,  see  "Appeal 
and  Error,"  {  23. 

MONEY. 

Judicial  notice  of  existence  of  different  de- 
nominations of,  see  "(Criminal  Law,"  {  7. 

MORTGAGES. 

As  documentary  evidence,  see  "BWdence,"  S  8. 

Assignment  of  errors  in  action  to  foreclose,  see 
"Appeal  and  Error,"  §  9. 

By  tenant,  see  "Landlord  and  Tenant,"  {  3. 

(Certificate  of  wife's  acknowledgment,  see 
"Acknowledgment,"   S   1. 

Effect  as  to  rights  of  insured  of  surrender  of 
policy  by  mortgagee,  see  "Insurance,"  i  4. 

Existence  of  relation  of  landlord  .'iu<)  ten.-int 
between  mortgagor  and  mortgagee,  see 
"Landlord  and  Tenant"  I  1. 

Of  homestead,  see  "Homestead,"  {  2. 

Of  personal  property,  see  "Chattel  Mort- 
gages." 

Purchase  of  interest  of  co-tenant  by  purchaser 
at  foreclosure  sale  as  affecting  right  of  re- 
demption, see  "Tenancy  in  Common,"  $  1. 

Bendering  final  judgment  on  appeal  in  suit  to 
restrain  foreclosure,  see  "Appeal  and  Error." 
i  23. 

Specific  performance  of  contract  for  mortgage, 
see  "Specific  Performance,"  {  1. 

Subrogation  to  rights  of  mortgagee,  see  "Sub- 
rogation." 

Validity  of  acknowledgment  as  affected  by 
expiration  of  oflSce  of  notary,  see  "Notaries. 

I  1.    Reqiilaltea  and  TaUdity. 

Certain  conveyance  of  property  held  not  to 
constitute  an  equitable  mortgage. — Pearson  v. 
Dancy  (Ala.)  474. 

*An  absolute  deed  held  to  constitute  a  mort- 
gage.— Robinson  t.  Gassoway  (Ala.)  1023. 


*  Point  annotated.    See  syllabus. 
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cageea    of    the   same    real    estate,    and    those 
holding  under  them. — ^Ivey  t.  Dawley  (Fla.)  498. 

{    3.     Rlcltta  and  UmbUities  of  partlos. 

Grantees  of  property  occupying  under  an 
agreement  to  hold  it  until  a  sale  could  be  made 
and  a  certain  debt  due  them  paid  held  not  liable 
for  rent  during  their  occupancy. — Robinson  v. 
Oaasoway  (Ala.)  1023. 

$    4.    A^slEiimeii.t  of  mortsace  or  debt. 

•A  deed  by  a  mortgagee  AeW  to  operate  as 
an  equitable  assignment  of  the  mortgage  debt — 
Sadler  v.  JeSerson  (Ala.)  380. 

i    6.    Payment   or  performance   of   con- 
dition, release,  and  satisfaction. 

Wliere  a  mortgage  could  not  be  enforced 
because  of  the  invalidity  of  the  note,  there 
is  no  ground  of  action  to  recover  the  statutory 
penalty  for  failure  to  satisfy  it,  as  provided  by 
Code  1896,  i  1066.— Duke  v.  Chandler  (Ala.) 
507. 

A  bill  to  set  aside  a  duly  recorded  satisfac- 
tion of  a  mortgage  on  the  ground  of  mistake 
held  not  to  Ue  against  a  purchaser  at  execu- 
tion sale  against  the  mortgagor  -where  the 
mortgagor  is  not  a  party. — Barco  T.  Doyle 
(Fla.)  103. 

A  decree  setting  aside  a  mortgage  satisfac- 
tion agreement  ana  ordering  a  sale  of  the  mort- 
gagor's interest  under  a  proceeding  to  which 
the  mortgagor  is  not  a  party  will  be  set  aside. 
—Barco  v.  L>oyle  (Fla.)  lOa. 

t  6.  Foreclosnre  1>7  •zeroise  of  power 
of  sale. 
Holders  of  a  second  deed  of  trust  on  certain 
land  held  not  entitled  to  enforce  the  same 
ogainst  purchasers  under  a  senior  lien  without 
offering  to  pay  snch  lien. — Ramoneda  Broa.  t. 
Ijoggins  (Miss.)  1007. 

I  7.     Foreclosure  by  action. 

Sale  under  mort^^e  by  mortgagee  after  he 
had  conveyed  all  his  interest  held  void. — Sadler 
V.  JeSerson  (Ala.)  380. 

In  a  suit  to  foreclose  a  mortgage,  the  mort- 
gage notes,  importing  on  their  face  a  considera- 
tion, made  out  a  prima  facie  showing  of  con- 
sideration for  complainant. — Chambers  v. 
Powell  (Ala.)  919. 

A  wife  could  not  obtain  relief  in  eqnity  from 
alleged  fraud,  consisting  of  collusion  between 
the  husband  and  the  purchaser  at  foreclosure 
sale  under  a  mortgage  executed  by  the  husband 
on  his  lands  before  marriage,  with  which  al- 
leged collusion  the  mortgagee  had  no  connection. 
— Lacey  v.  Lacey   (Ala.)  922. 

In  foreclosure,  a  plea  by  the  mortgagor,  if 
the  property  has  been  sold  to  a  third  party, 
calls  for  vigilance  on  the  part  of  the  mortgagee 
as  to  iu  truth. — Licata  v.  De  Corte  (Fla.)  68. 

*It  is  error,  in  making  decree  in  foreclosure, 
to  include  interest  on  the  principal  to  the  time 
beyond  the  date  of  the  decree. — Laflin  v.  Gato 
(Fla.)  59. 

Where  a  bill  is  filed  to  foreclose,  and  de- 
fendants' answers  are  sufficient,  and  an  ex- 
aminer takes  the  testimony  of  complainant  and 
files  same,  and  there  is  no  waiver  by  defendant 
of  the  three  months'  time  giv«i  by  rule  71  of 
circuit  court  for  taking  testimony  in  eqnity, 
and  final  decree  is  made,  without  notice  to  the 
defendants,  on  the  eighth  day  after  the  ex- 
aminer files  the  testimony,  it  Is  erroneona — 
Laflin  ▼.  Gato  (FU.)  68. 


of    the    defendants. — Pearson    r.    Helvenston 
(Fla.)  695. 

The  refusal  to  confirm  a  sale  on  foreclosure 
cannot  be  the  basis  of  an  assignment  of  error, 
where  shortly  after  the  court  made  an  order 
of  confirmation  not  appealed  from. — Pearson  t. 
Helvenston  (Fla.)  (>95. 

A  tax  title  claimed  to  be  adverse  to  both  the 
mortgagor  and  the  mortgagee  is  not  a  proper 
subject  of  adjudication  in  a  suit  to  foreclose 
a  mortgage  on  real  estate. — Pearson  t.  Helven- 
ston (Fla.)  695. 

Failure  to  record  a  final  decree  duly  passed 
and  signed  by  the  judge  and  filed  by  the  clerk 
does  not  render  subject  to  collateral  attack  a 
foreclosure  sale  thereunder  formally  confirmed. 
—McGregor  v.  Kellum  (Fla.)  697. 

The  heirs  at  law  of  an  intestate  mortgagor 
were  not  necessary  parties  to  a  foreclosure  in 
equity  against  the  administrator  prior  to  June 
13,  1892.  when  Revised  Statutes  took  effect — 
— ^McGregor  v.  Kellum  (Fla.)  697. 

Where,  on  bill  to  foreclose  a  mortgage,  there 
ate  several  defendants  who  have  not  appeared, 
and  no  replication  had  been  filed  to  the  answers 
of  two  defendants,  an  order  referring  the  cause 
to  a  master  to  take  testimony  was  erroneous. 
— Macfarlane  t.  Hills  (Fla.)  994. 

*Where,  on  foreclosure,  real  estate  has  been 
sold,  and  the  sale  has  beien  confirmed  and  writ 
of  assistance  issued,  the  purchaser  who  has 
been  put  in  possession  is  a  necessary  party  to 
a  proceeding  to  set  aside  the  sale  or  vacate  the 
confirmation. — Macfarlane  t.  Macfarlane  (Fla.) 
995. 

On  application  In  eqnity  to  set  aside  a  sale 
on  foreclosure,  evidence  held  to  show  unfairness, 
which,  coupled  with  the  inadequate  price,  re- 

?iuire8  that  the  sale  should  be  set  aside. — Mac- 
arlane  V.  Macfarlane  (Fla.)  905. 

In  a  suit  to  restrain  foreclosure  of  property, 
including  a  homestead,  the  dismissal  of  the 
complaint  without  fixing  the  amount  still  due, 
and  affording  complainant  an  opportunity  of 
redeeming,  held  error. — Gray  v.  Bryson  (Miss.) 
694. 

I  8.    Kcdcmption. 

A  bill  in  a  suit  to  have  a  deed  declared  a 
mortgage  held  sufficient  as  against  a  motion 
to  dismiss  for  want  of  equity  and  as  against 
a  demurrer. — Gerson  t.  Davis  (Ala.)  198. 

In  a  suit  to  have  a  deed  declared  a  mort- 
gage and  the  complainant  given  the  right  to 
redeem,  the  question  of  the  sufficiency  of  the 
allegations  in  the  bill  with  respect  to  usury 
in  connection  with  the  loan  to  secure  which 
the  deed  was  executed  is  immaterial. — Gerson 
V.  Davis  (Ala.)  198. 

*Two  persons  held  entitled  to  Join  in  a  suit 
to  have  a  deed  declared  a  mortage  and  the 
complainants  given  the  right  to  redeem. — 
Gerson  v.  Davis  (Ala.)   198. 

A  suit  seeking  to  have  a  deed  declared  a 
mortgage,  brought  within  10  years  after  the 
execution  of  the  deed  is  not  barred  by  laches. 
— Gerson  v.  Davis  (Ala.)  198. 

Whether  an  agreement  between  mortgagor 
and  mortgagee  as  to  application  of  payments 
bad  a  consideration  held  immaterial,  it  being 
such  only  as  the  law  would  make.— Sadler  r. 
Jefferson  (Ala.)  380. 


*  Point  annotated.    ■••  sjrUalnu. 


"  TY  acre  a  lenaer  u  maae  m  reaeem  i.rom  lurv- 
closnre  sale,  the  money  must  be  actuaUy  paid 
into  court  and  so  alleged  in  the  bill.— -CiTen 
V.  Troxel  (Ala.)  678. 

Under  Code  1896,  8  8507,  held  that  a  bill  In 
a  suit  to  redeem  from  a  mortgage  sale,  under 
section  3605,  must  allege  a  tender  or  an  excuse 
for  a  failure  to  make  one. — Lacey  v.  Lacey 
(Ala.)  922. 

A  wife  could  not,  nnder  (3ode  1896,  I  3506, 
enforce  redemption  of  the  real  estate  of  her 
husband,  alleged  to  be  a  homestead  and  to  have 
been  sold  under  a  mortgage  executed  by  the 
husband  before  marriage. — Lacey  r.  Lacey 
(Ala.)  922. 

Evidence  held  insufficient  to  show  that  a  mort- 
gage was  foreclosed. — G.  W.  Zimmerman  Mfg. 
Co.  V.  Pugh  (Ala.)  989. 

One  who  has  bona  fide  bought  and  assumed 
possession  of  mortgaged  property  before  fore- 
closure to  which  he  is  not  a  party  may  redeem 
from  the  sale.— Llcata  t.  De  Gorte  (Fla.)  68. 

MOTIONS. 

Arrest  of  Judgment  in  criminal  prosecutions, 
see    "Criminal    Law,"    {   S3. 

Change  of  venue  in  civil  actions,  see  "Venue," 
8  2. 

Continuance  in  civil  actions,  see  "Continu- 
ance." 

Direction  of  verdict  in  dvil  actions,  see 
"Trial,"  8  4. 

Discontinuance  of  cause,  see  "Dismissal  and 
Nonsuit,"  8  1. 

Diamissal  of  bill  in  equity,  see  "Equity,"  {  6. 

Dismissal  of  bill  for  iujunction  for  want  of 
equity,  see  "Injunction,"  8  3. 

New  trial  in  civil  actions,  see  "New  Trial,"  8  2. 

New  trial  In  criminal  prosecutions,  see 
"Criminal  Law,"  (  33. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  8  4 ;  "Criminal  Law,"  |  S5. 

Quashing  indictment  or  informatiou,  see  "In- 
dictment and  Information."  8  4. 

Reinstatement  of  appeal,  see  "Appeal  and  Er- 
ror," 8  11. 

Relating  to  Jury,  see  "Jnry,"  88  8,  4. 

Relating  to  parties  in  ejectment,  see  "Bject- 
ment,"  8  2. 

Relating  to  pleadings,  see  "Pleading,"  8  8. 

Separate  trials  of  codefendants,  see  ''Crimi- 
nal Law,"  8  19. 

Striking  out  bill  of  exceptions,  see  "Excep- 
tions, Bill  of,"  8  2. 

Striking  out  evidence,  see  "Criminal  Law," 
8  22;  "Trial,"  8  2. 

Suppression  of  depositions  under  equity  mles, 
see  "Equity,"  t  4. 

MOTIVE. 

For  crime,  see  "Homicide,"  81  7,  11. 

MUNICIPAL  CORPORATIONS. 

See     "Counties":     "Quo     Warranto,"     8    1; 

"Schools  and  School  Districts,"  8  1. 
Appeal    from    mayor's    court,    see    "Criminal 

Law,"  8  34. 
Authority  conferred  by  or  affecting  liability  of 

owner  for  injuries  to  servant  of  independent 

contractor,  see  "Master  and  Servant,"  8  12. 
Bonds  of,  in  general,  see  "Boilds,"  |  1. 
City  courts,  see  "Courts,"  8  4. 


Liquors."  88  1,  2. 

Documentary  evidence  In  prooeedinn  to  ex- 
clude property  from,  see    evidence,     8  S. 

Enactment  of  statutes,  see  "Statutes"  I  2. 

Levy  of  occupation  taxes  by,  see  Licensee," 
8  1- 

Liability  for  injuries  caused  by  leaving  ex- 
plosives in  public  alley,  see  "Hi^ways,"  i  3. 

Mandamus,  see  "Mandamus,"  8  2. 

Street  railroads,  see  "Street  Railroads," 

Title  of  statute,  see  "Statntea,"  8  6. 


8   !•    Orefttion,      altemtloa, 
mmA  diaaolutfon* 

In  a  proceeding  under  Acts  1903,  p.  139.  c. 

5197,  to  exclude  land  from  the  corporate  limits 
of  a  municipality,  the  husbands  of  married 
women,  owners  of  the  land  sought  to  be  ex- 
cluded, are  not  improper  parties. — ^Town  of  Or- 
mond  V.  Shaw  (Fla.)  108. 

In  a  proceeding  under  Acts  1903,  p.  139,  c- 
5197,  to  exclude  lands  from  the  municipality, 
petition  held  to  sufficiently  allege  the  ownen 
of  the  land  sought  to  be  excluded. — ^Town  of 
Ormond  r.  Shaw  (Fla.)  108. 

Acts  1908,  p.  139,  c.  5197,  relating  to  the 
contracting  of  territorial  limits  of  municipali- 
ties, is  not  in  violation  of  Const,  art.  8,  i  8, 
providing  that  the  Legislature  shall  have  power 
to  establish  and  abolish  municipalities,  etc — 
Town  of  Ormond  t.  Shaw  (Fla.)  108. 

In  proceedings  under  Acts  1903,  p.  139,  c 
5197,  to  exclude  lands  from  a  mnnidpaU^. 
when  the  petition  alleges  that  three-fourths  of 
the  owners  of  the  land  sought  to  be  excluded 
are  plaintiffs.  It  is  sufficient,  even  though  all 
the  owners  are  not  parties. — ^Town  of  Ormond 
v.  Shaw  (Fla.)  108. 

Where  there  is  evidence  to  support  an  order 
of  the  circuit  court,  under  Rev.  St.  1892,  8 
722,  that  objections  to  annexation  of  territory 
to  a  city  be  sustained,  the  order  will  not  be 
disturbed  on  appeal. — City  of  Orlando  t. 
Oriando  Water  &  Light  Oo.  (Fla.)  632. 

Under  Rev.  St.  1892,  8  722,  providing  for  the 
extension  of  limits  of  cities,  the  filing  of  objec- 
tions within  30  days  with  the  clerk  of  the  circuit 
court  will  stay  action  by  the  city  until  farther 
order  of  court — City  of  Orlando  v.  Orlando 
Water  &  Light  Co.  (Fla.)  532. 

Objections  to  the  extension  of  the  limits  of 
a  city,  filed  under  Rev.  St.  1882.  8  722.  Md 
to  sustain  ruling  of  court  denying  extension. — 
City  of  Orlando  t.  Orlando  Water  &  light  Co. 
(Fla.)  632. 

In  Rev.  St.  1892,  8  722,  providing  for  the 

filing   of   objections    to    the    extension    of  the 

limits  of  incorporated  cities,  "whereupon"  the 

court   shall   order  notice  to  be  served  on  the 

mayor,   etc.,   the  word   "whereupon"   does  not 

mean  "immediately."— City  of  Orlando  t.  Or- 
lando Water  &  Light  (3o.  (Fla.)  632. 

I  S.    OoTemmeatal    powers    Mid    faae- 
tloss  la  sener»l. 

•A  municipal  corporation  has  only  such 
powers  as  are  expressly  conferred  by  its  char- 
ter or  atatnte  or  are  necessarily  implied  from 
the  general  objects  of  the  municipality. — Gam- 
bill  y.  Erdrich  Bros.  &  Marx  (Ala.)  287. 

8   3.    Legislative    eontrol    of    at«aietpal 
acts,  lixlits,  and  IlaUUtles. 

Acts  1902,  p.  IW,  No.  79,  as  amended  by  Acts 
1904,  pp.  214.  368,  Nos.  96,  179,  requiring  the 
parish  of  Orleans  to  erect  a  courthouse,  ktU 


*  Point  annotated.    See  s/llalms. 
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An  ordinance  neM  to  remain  in  lorce,  not- 
-withstanding  adoption  of  new  charter. — Fer» 
rell  T.  Oit7  of  Opelika  (Ala.)  249. 

The  mere  change  of  a  district  to  a  dtj  with 
the  same  boundaries  held  not  to  repeal  or- 
dinances.—Ferrell  T.  City  of  OpeUIca  (Ala.) 
249. 

f  6.     Public  improvementa. 

Contract  for  grading  of  city  streets  construed, 
and  held  to  entitle  the  city  to  order  the  omission 
of  any  part  of  the  work. — City  of  Elnsley  v.  D. 
J.  Moore  &  Co.  (Ala.)  679. 

f  0.     Vu9  *ad  resvlstion  of  public  pls- 
eea,  property,  and  -works. 

The  heirs  at  law  of  the  owner  of  a  bnrying 
lot  in  a  cemetery  adjoining  a  public  thorough- 
fare therein  held  to  have  such  a  special  interest 
in  the  subject-matter  as  to  entitle  them  to 
maintain  a  bill  to  remove  obstructions  in  the 
thoroughfare  adjoining  the  lot  of  complainant's 
ancestor. — Weiss  v.  Taylor  (Ala.)  519. 

*The  permanent  obstruction  of  a  public  street 
is  a  public  nuisance. — Weisa  t.  Taylor  (Ala.) 
S19. 

An  owner  of  property  abutting  on  a  street 
has  a  right  of  view  not  only  in  front  of  his 
property,  but  as  to  the  entire  length  of  the 
street — First  Nat.  Bank  v.  Tyson  (Ala.)  560. 

The  erection  of  stone  columns  extending  be- 
yond the  building  line  of  the  lot  adjoining  com- 
plainant's held  to  entitle  him  to  an  injunction, 
though  he  proved  no  actual  damage. — First  Nat. 
Bank  v.  Tyson  (Ala.)  560. 

In  a  suit  by  a  private  person  to  enjoin  the 
obstruction  of  a  street,  the  fact  that  the  bill 
alleged  several  grounds  of  special  injury,  while 
the  proof  established  only  one,  did  not  consti- 
tute a  variance. — First  Nat.  Bank  v.  Tyson 
(Ala.)  660. 

I   7.    Torts. 

*A  traveler  on  a  public  street  knowing  of  a 
dangerous  excavation  therein,  or  having  reason 
to  Delieve  that  the  same  exists,  must,  on 
approaching  the  place,  look  for  and  avoid  it  if 
possible. — Montgomery  St  Ry.  Oa.  ▼.  Smith 
(Ala.)  757. 

*It  is  not  the  duty  of  a  traveler  in  a  public 
street  to  ascertain  whether  or  not  the  way  is 
clear,  (Jiough  it  is  his  duty  after  ascertaining 
that  there  is  an  obstruction  to  exercise  ordinary 
care  to  avoid  injury. — ^Montgomery  St  Ry.  Co. 
▼.  Smith  (Ala.)  757. 

t    8.    nsoal    managemeat,    pnblle    debt, 
seonrlties,  and  tazaUoa. 

'Power  of  a  municipality  to  tax  Is  never 
implied. — Gambill  v.  Erdrich  Bros.  &  Marx 
(Ala.)  297. 

A  resolution  of  a  city  council  authorizing  the 
mayor  to  execute  a  note  held  insufficient  to 
render  the  city  liable  on  a  bond  executed  by 
the  mayor  thereunder. — Gutta  Percha  &  Rub- 
ber Mfg.  Co.  V.  City  of  Attalla  (Ala.)  719. 

Const  {  222,  authorizing  the  passage  of  laws 
empowering  muncipalities  to  iBsue  bonds,  does 
not  prohibit  the  passage  of  a  single  law  to 
cover  that  subject — Blakey  v.  City  (jouncil 
of  Montgomery  (Ala.)  745. 

Acts  1903,  p.  59,  authorizing  cities  and  towns 
to  issue  bonds  for  certain  purposes,  does  not 
require  the  minutes  of  the  city  council  to  show 
that  notice  of  election  was  given. — Blakey  v. 
-City  Council  of  Montgomery  (Ala.)  745. 


Under  Acts  1903,  p.  59,  bonds  issued  by 
municipality  held  not  rendered  invalid  by  pro- 
vision of  the  election  ordinance  relative  to  the 
kind  of  bonds  which  should  be  issued. — Blakey 
v.  City  Council  of  Montgomery  (Ala.)  745. 

Municipal  bond  election,  under  Acts  1903,  p. 
59,  heid  not  invalid  on  collateral  attack  merely 
because  no  returning  officer  was  appointed  or 
elected  for  the  various  precincts. — Blakey  v. 
City  Council  of  Montgomery  (Ala.)  745. 

A  statute  which  requires  the  city  of  New  Or- 
leans to  set  apart  annually  for  a  certain  purpose 
a  certain  proportion  of  wliatever  amount  she 
may  derive  from  taxes  imposed  by  herself  is 
not  the  exercising  of  the  power  of  taxation  con- 
fided by  the  Constitution  to  the  city,  nor  the 
levying  of  a  tax  in  excess  of  the  constitutional 
limit — ^Benedict  v.  City  of  New  Orleans  (La.) 
792. 

Tax  liens,  privileges,  and  mortgages  for  the 
years  1870-1876,  securing  payment  of  taxes  due 
to  the  city  of  New  Orleans  for  those  years, 
lapse  in  three  years  from  the  adoption  of  Con- 
stitution of  1898,  under  article  186.— Bousset 
V.  City  of  New  Orleans  (La.)  696. 

MURDER. 

See  "Homicide." 

MUTUAL  BENEFIT  INSURANCE 

See  "Insurance,"  |  10. 

NAMES. 

Hearsay  in  prosecution  for  illegal  change  of 
name,  see  "Criminal  Law,"  i  12. 

Irregularities  as  to  names  as  ground  for  new 
trial,  see  "Criminal  Law,"   f  33. 

Issues,  proof,  and  variance  on  prosecution  for 
unlawful  cnange  of  name,  see  "Indictment 
and  Information,"  {  6. 

Judicial  notice  of  names  of  judges,  see  "Crim- 
inal Law."  i  7. 

Necessity  for  recital  of  name  in  certificate  of 
judgment,  see  "Judgment."  {  7. 

On  ballots  as  affecting  election  contests,  see 
"Blections,"  |  5. 

Right  to  change  as  exercise  of  personal  liber- 
al see  "Constitutional  Law,"  |  4. 

In  a  prosecution  for  a  change  of  name  in  viola- 
tion of  Act  Oct.  10,  1903  (Acta  1903,  p.  438), 
it  was  immaterial  whether  the  debt  defendant 
intended  to  avoid  thereby  was  created  before  or 
after  the  passage  of  the  act — Morris  v.  State 
(Ala.)  973. 

In  a  prosecution  for  a  change  of  name  in  viola- 
tion of  Act  Oct.  10,  1903  (Acta  1903.  p.  438), 
evidence  that  defendant  owed  other  debts  than 
the  one  alleged  in  the  indictment  held  admissible 
on  the  issue  of  frandnlent  intent. — Morris  v. 
State   (Ala.)  973. 

Where  in  the  country  of  plaintiff's  nativity 
a  child  bears  the  family  name  both  of  bis  father 
and  his  mother,  he  may  sue  in  his  full  name, 
though  he  has  borne  in  this  country  only  the 
paternal  family  name. — DeRenzes  v.  His  Wife 
(La.)  806. 

NATIONAL  BANKS. 

See  "Banks  and  Banking"  i  2. 


•Point 


itatod.    ■••  syllabaa. 


f 


xae  luie  lo  ana  aomaiu  oi  a  uue  waier  db; 
is  presumed,  in  the  absence  of  proof  to  the  con- 
trary, to  be  vested  in  ths  state. — Cain  T.  Simon- 
son  (Ala.)  571. 


NEGLIGENCE. 

Causing  death,  we  "Death,"  8  1. 
Criminal  negligence  causing  death,  see 
cide,"  {  2. 


'Homl- 


Imputed  negligence  of  servant,  see  "Master 
and   Servant,"  {  12. 

Pleading  in  general  in  action  for,  see  "Plead- 
ing," 1  1: 

Bv  porHcuIar  cIomw  ttf  parties. 

See  "CarrierB,"  8|  1,  8,  6;  "Municipal  Corpora- 
tions," 8  7. 

Banks,  see  "Banks  and  Banking,"  $  1. 

Employers,  see  "Master  and  Servant,"  SS  3-11. 

Railroad  companies,  see  "Railroads,"  {{  4-11. 

Telegraph  or  telepnone  companies,  see  "Tele- 
graphs and  Telephones,"  {  1. 

CondMmiortiseqfparUeulairspeoietcf  property, 
vwha,  or  mocMnert/. 

See  "Electricity";  'Explosives";  "Highways," 
f  3;  "RaUroads,"  Si  4-11;  "Street  Railroads," 
i  2. 

ConMbutoru  negngenoe. 

Of  passengers,  see  "Carriers,"  {  7. 

Of  person  in  control  of  property  injured  by 
fire  caused  by  operation  of  railroad,  aee 
"Railroads,"  {  11. 

Of  person  injured  by  flovage  of  land,  see  "Wa- 
ters and  Water  Courses,'   §  8. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  i  2. 

Of  person  killed  or  injured  by  operation  of 
rauroad,  see  "Railroads,"  fg  7-9. 

Of  servant,  see  "Master  and  Servant,"  |i  7-11. 

Of  shipper,  see  "Carriers,"  g  3. 
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Actm      or      omlaslona 
nefrcll^eiioe. 

*An  instruction  defining  wanton  negligence 
held  correct. — ^Alabama  Great  Southern  R.  Oo. 
T.  Guest  (Ala.)  664. 

i  2.    Oontzibntory  nsKlieenoe. 

*The  contributory  negligence  of  parents  In 
permitting  a  child  of  four  years  to  go  without 
a  caretaker  on  the  streets  on  which  electric  cars 
are  operated  cannot  be  imputed  to  the  child. — 
Jacksonville  Electric  Co.  v.  Adams  (Fla.)  183. 

g  3.    Aotiaats. 

'Where  the  evidence  is  not  in  conflict,  the 
question  of  contributory  negligence  is  one  of 
law  for  the  court.— ^Louisville  &  N.  R.  (Do.  v. 
Pearce  (Ala.)  72. 

The  plea  of  not  guilty,  coupled  with  a  plea  of 
contributory  negligence,  is  not  an  admission 
of  negligence. — Louisville  &  N.  R.  Co.  v.  Pearce 
(Ala.)  72. 

An  instruction,  in  an  action  for  death  of  a 
child,  to  find  for  defendant  if  the  child  had  suf- 
ficient intelligence  to  know  the  danger,  held 
proper,  where  an  adult,  acting  as  did  the  child, 
would  have  been  guilty  of  contributory  negli- 
gence. —  Chambers  v.  Milner  Coal  &  Ry.  Co. 
(Ala.)  170. 

A  demurrer  to  pleas  of  contributory  negli- 
gence in  an  acticHi  by  an  administratrix  for 
death  of  a  child,  because  they  did  not  aver  that 
"plaintiff"  had  sufficient  discretion,  held  prop- 
erly overruled. — Chambers  t.  Milner  Coal  &  Ry. 
Co.  (Ala.)  170. 


simple  negligence  only  held  not  demurrable. — 
Brawley  v.  Birmingham  Ry.,  Light  &  Power 
Co.  (Ala.)  919. 

'Where  the  evidence  showed  that  plaintilf 
was  guilty  of  contributory  negligence  depriviog 
her  of  .the  right  to  recover,  the  court  properly 
gave  the  affirmative  charge  requested  by  de- 
fendant.— ^Brawley  v.  Birmingham  Ry.,  Hiight  A 
Power  Oo.  (Ala.)  019. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWSPAPERS. 

An  affidavit  of  publication  of  a  notice  of  in- 
tention to  apply  for  the  passage  of  a  spedal 
law  held  not  objectionable  as  failing  to  state 
the  name  of  the  newspaper  and  the  name 
of  the  county  in  which  the  publica- 
tion was  made. — Childers  v.  Shepherd  (Ala.) 
236. 

NEW  TRIAL 

In  criminal  prosecutions,  see  "Criminal  Law,* 
g  33. 

Necessity  of  motion  for  purpose  of  review,  see 
"Appeal  and  Error,"  g  4. 

Opening  or  vacating  judgment,  see  "Jndgment.'' 
1  3. 

Remand  by  appellate  court  for  new  trial  see 
"Appeal  and  Error,"  g  23. 

Review  of  discretion  of  court  in  ratings  on 
motion  for,  see  "Criminal  Law,"  g  41. 

Review  of  ruling  on  motion  for  as  dependent 
on  presentatiou  of  grounds  of  review  in  rec- 
ord, see  "Appeal  and  Error,"  gg  7,  8. 

g   1.     Oroimcla. 

Tliat  the  bill  of  exceptions  which  was  reserved 
on  a  formal  trial  was  inadvertently  handed  to 
the  jury  on  their  retirement  held,  undo-  the 
facts,  to  be  no  ground  for  new  trial. — ^Birming- 
ham By.  &  Electric  Oo.  v.  Mason  (Ala.)  580. 

g   2.     Prooeedliiics  to   procure   n«w  trIaL 

'General  order  of  continuance  over  the  term 
held  not  to  keep  a  motion  for  new  trial  alive. — 
Southern  Ry.  Oo.  v.  Jones  (Ala.)  U8. 

In  proceedings  for  new  trial,  affidavits  of 
jurors  were  admissible  to  show  that  papers  im- 
properly sent  to  the  jury  room  were  not  read. — 
Birmingham  By.  &  Electric  Co.  v.  Mason  (Ala.) 
590. 

*A  motion  for  new  trial  held  reonired  t« 
specifically  point  out  wherein  the  jury  disregard- 
ed the  law,  or  the  court  will  not  review  it  on 
appeal. — ^Ard  v.  Crittenden  (Ala.)  675. 

On  the  hearing  of  a  motion  for  a  new  trial  on 
the  grounds  of  surprise,  mistake,  or  fraud,  held 
that  the  affidavit  was  insufficient  to  overcome 
the  evidence. — Wells  v.  Gallagher   (Ala.)    747. 

NEXT  OF  KIN. 

See  T>e8cent  and  XMstribntion." 

NOMINAL  DAMAGES. 

For  breach  of  contract  for  carriage  of  passen- 
ger, see  "Carriers,"  g  5. 

For  failure  to  deliver  telegram,  see  "Tele- 
graphs and  Telephones,"   g   1. 

Right  to  as  ground  for  reversal,  see  "Appeal 
and  Error,"  g  23. 


*  Point  wuiotatod.    See  ayllAbva. 
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nunmni.  ounuuuo. 
See  "Schools  and  School  District*,"  |  1. 

NOTARIES. 

Certificate  of  acknowledgment,  see  "Acknowl- 
edgment," g  1. 

Right  to  execute  commlggion  to  take  testimony, 
see  "Depositions." 

Title  of  statute,  see  "Statutes,^'  {  5. 

The  certificate  of  a  notary  public  to  the 
acknowledgment  of  a  mortgage,  taken  seven 
months  after  the  expiration  of  his  term,  held 
not  effective  as  the  act  of  a  de  facto  officer. 
— Sandlin  y.   Dowdell  (Ala.)  279. 

•Under  Code  1886,  {  1102,  a  notary  pnbUc 
held  only  entitled  to  perform  the  duties  of  his 
office  for  a  reasonable  time  after  the  expira- 
tion of  his  term. — Sandlin  t.  Dowdell  (Ala.) 
279. 

NOTES. 

Promissory  notes,  see  '3ills  and  Notes." 

NOTICE. 

Defect  In  copy  of  venire  served  on  defendant 
as  ground  for  qnaahing  indictment  or  in- 
formation, see  "Indictment  and  Information," 

i  4. 

Publication  in  official  newspapers,  see  "News- 
papers." 

Record  of  mortgage  as  notice,  see  "Mortgages," 
§  2. 

Of  particular  facts,  acts,  or  proceedings. 

See  'Vilverse  Possession,"  {  1;  "dhattel 
Mortgages."  i  1;  "Trial,"  {  1. 

Appointment  of  receiver,  see  "Receivers,"  {  2. 

Enshonor  of  check  by  bank,  see  "Banks  and 
Banking,"  g  1. 

Election  to  determine  issuance  of  county  bonds, 
see  "Counties,"  g  8. 

Filing  of  interrogatories  in  equity,  see  "Equi- 
ty,''^ {  4. 

Intention  to  apply  for  passage  of  special  or 
local  law,  see  "Statutes."  g  2. 

Loss  insured  against,  see  "Insurance,"  g  8. 

Municipal  bond  election,  see  "Monicipal  C!or- 
porauons,"  {  8. 

Special  terms  of  courts,  see  "C!ourta,'.'  |  2. 

Summary  proceedings  against  attorney,  see  "At- 
torney and  Client,"  g  1. 

Termination  of  contract  of  employment,  see 
"Master  and  Servant,"  g  2. 

To  parttcviar  classes  of  parties. 
See  "Master  and  Servant,"  g  2. 
Insurers  and  insurance  agents,  see  "Insurance," 

g7. 
Purchaser  of  bill  or  note,  see  "Bills  and  Notes," 

NUISANCE. 

Obstruction  of  street,  see  "Munidpal  Corpora- 
tions," g  6. 

Pollution  of  water  course,  see  "Water*  and 
Water  Courses,"  g  1. 

g    1.    Fnblle  nnlaanoes. 

'Limitations  is  no  defense  to  a  bill  to  abate 
a  public  nuisance. — Weiss  v.  Taylor  (Ala.)  519. 

*The  court  of  chancery  has  jurisdiction  to 
enjoin  a  public  nuisance. — Weiss  v.  Taylor 
(Ala.)  519. 


OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Cmstitutional  Lew,"  g  5. 

OBSTRUCTIONS. 

In  street,  see  "Municipal  (Corporations,"  g  6. 
Of  easements,  see  "Easements,"  g  2. 

OCCUPATION. 

Tax  on,  see  "Licenses,"  g  1. 


Of  proof,  see  "Trial,"  g  2. 
Or  reward,  see  "Rewards." 


OFFER. 

ewards." 

OFFICERS. 


Bmbesslement,  see  "Embezzlement." 

Mandamus,  see  "Mandamus,"  g  2. 

Presumption  as  to  performance  of  official  duty, 
see  "Evidence,"  g  2. 

Quo  warranto,  see  "Quo  Warranto." 

Right  to  maintain  prohibition  after  adverse  de- 
cision in  injunction  proceedings,  see  "Elec- 
tion of  Remedies." 

Sale  of  liquor  to  officer  as  justification  for 
breach  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," g  4. 

Partitvlar  classes  of  offlcers. 

See  "Judges";  "Justices  of  the  Peace";  "No- 
taries"; "Receivers";  "Sheriffs  and  (jonsta- 
bles." 

Assessors  of  taxes,  see  "Taxation,"  g  8. 

Commissioners  of  insurance,  see  Insurance," 
g  1.  • 

Corporate  offlcers,  see  "CJorporations,"  gg  4,  5. 

Road  overseers,  see  "Highways,"  g  1. 

State  officers,  see  "States,"  g  1. 

g    !•    Appointment,      analifloatlen,      SBd 
tenure. 

'Words,  "until  his  successor  is  elected  and 
qualified,  as  used  in  Constitution  and  statutes 
relative  to  terms  of  office,  construed. — Prowell 
V.  State  (Ala.)  164. 

'Unless  some  other  time  is  fixed,  the  general 
presumption  is  that  a  term  of  office  dates  from 
the  legal  ascertainment  of  the  result  of  the  elec- 
tion.—Prowell  V.  State  (Ala.)  164. 

The  Legislature  has  the  power  to  pass  laws 
regulating  appointments  to  statutory  offices,  un- 
less restrained  by  some  constitutional  provision. 
—State  V.  Bryan  (Fla.)  929. 

g   2.    Titls  to  And  possession  of  ofBce. 

Injunction  will  lie  to  protect  the  possession  of 
an  officer  de  facto  against  the  interference  of  a 
claimant  where  his  title  is  disputed,  until  the 
latter  establishes  his  title  by  proper  proceeding. 
— Sanders  v.  Emmer  (La.)  (al;  In  re  Emmer, 

OPENING. 

Judgment,  see  "Judgment,"  g  8. 

OPINION  EVIDENCE 

In  dvil  actions,  see  "Evidence,"  g  10. 

In  criminal  prosecutions,  see  "Criminal  Law," 

f  la 
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At  trial,  see  "Trial,"  |  2. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Affecting  dispensation  of  liquors,  see  "Intozi- 
catinz  Liauors,"  S  2. 

Determination  of  validity  on  habeas  corpus,  see 
"Habeas  Corpus,"  g  2. 

Imposing  license  tax,  see  "Licenses,"  {  1. 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' f  4. 

Parish   ordinances,   see   "Counties,"  {J   1,   8. 

Relating  to  street  railroads,  see  Street  Bail- 
roads." 

OSTEOPATHY. 

See  "Physicians  and  Surgeons." 

OWNERSHIP. 

Claim  of,  by  adverse  possessor,  see  "Adverse 
Possession, '  |  1. 


See  "Fish." 


OYSTERS. 


PARDON. 


Determination  on  habeas  corpus  as  to  compli- 
ance with  conditions  of,  see  Habeas  Corpus," 
Jl. 

*A  pardon  which  is  not  void  in  its  inception 
cannot  be  revoked  for  any  cause  after  its 
delivenr  and  acceptance  are  complete. — Ex 
parte  Alvarez  (FJa.)  481. 

In  the  absence  of  statute,  and  unless  the 
act  constituting  the  violation  of  a  condition 
of  a  pardon  is  itself  a  criminal  offense,  the 
violation  of  the  condition  is  no  ground  for 
prosecution  by  indictment. — Ex  parte  Alvares 
(Fla.)  481. 

The  established  practice  to  test  the  question 
whether  there  has  been  a  violation  of  the 
condition  of  a  pardon,  in  tlie  absence  of 
statutory  regulations,  determined. — ^Ek  parte 
Alvarez  (FlaO  481. 

Where  a  conditional  pardon  has  been  granted 
and  accepted,  and  the  convict  has  fulfilled  the 
conditions  thereof,  the  effect  is  the  same  as 
thougli  the  pardon  were  absolute. — Bbc  parte 
Alvarez  (Fla.)  481. 

*Where  a  prisoner  has  accepted  a  c<mditional 
pardon,  but  has  violated  the  conditions,  the 
pardon,  in  case  of  a  condition  precedent,  does 
not  take  effect,  and  in  case  of  a  condition 
subsequent  becomes  void. — Bx  parte  Alvarez 
(Fla.)  481. 

Where  conditional  pardons  expressly  provide 
that  on  violation  of  the  conditions  the  offender 
shall  be  liable  to  summary  arrest  and  recom- 
mitment, such  stipulations  held  binding. — Ex 
parte  Alvarez  (Fla.)  481. 

'Where  a  convict  has  been  released  on  a 
conditional  pardon,  his  arrest  and  recommit- 
ment cannot  be  bad  on  the  mere  order  of  the 
Governor  or  board  of  pardons  alone,  unless  so 


PARENT  AND  CHILD. 

See   "Bastards";    "Infants";    "Goardian     and 

Ward." 
Defense  of  parent  or  child  as  excuse  for  crime, 

see  "Homicide,"  K  4,  7. 
Negligence  of  parent  impnted  to  diild,  see  "Neg- 

Ifgence."  §  Z 
Right  of  person  in  loco  parentis    to    chastise 

pupil,  see  "Assault  and  Battery,"  {  2. 
Subjects  of  damages  for  injuries  to  child,  see 

'^Damages  "  i  1. 
Wrongful  death  of  child,  see  "Death,"  §  1. 

*The  father  of  infant  children,  where  there  is 
no  sufficient  cause  for  depriving  him  of  tfae  right, 
has  the  legal  right  to  their  custody  and  to  hav* 
them  educated  in  any  religious  faith  he  ma} 
think  proper. — Hernandez  v.  Thomas  (Fla.) 
641. 

*The  father,  if  of  good  moral  character  and 
able  to  support  the  child  in  his  own  st^le  of 
life,  cannot  oe  deprived  of  the  privilege,  and,  as 
l>etween  him  and  other  relatives  of  the  child,  is 
generally  to  be  preferred. — Hernandez  v.  Tliom- 
as  (Fla.)  641. 

*The  court  should  not,  without  good  cause,  in* 
vade  the  natural  right  of  the  parent  to  the  cus- 
tody and  control  of  his  infant  child. — Hernan- 
dez T.  Thomas  (Fla.)  641. 

'Agreements  by  parents  for  the  transfer  to 

others    of   the  custody    of    their   childr«i    ar« 

against   public  policy. — Hernandez   y.   Thomas 
(Fla.)  641. 

PARISHES. 

See  "Counties." 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §(  4,  9. 
To  prove  falsity  of   acknowledgment,  see  "Ac- 
knowledgment," S  2. 

PARTIES. 

Assignee  as  party  to  suit,  see  "Assignments," 
i  1- 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 

Death  ground  for  abatement,  see  "Abatonent 
and  Revival,"  §  2. 

Domicile  or  residence  as  affecting  venae,  see 
"Venue,"  i  1. 

Objections  for  purpose  of  review,  see  "Appeal 
and  EIrror,"  }  4. 

Persons  concluded  by  judgment,  see  "Judg- 
ment," i  6. 

Reversal  as  to  co-parties,  see  "Appeal  and  Er- 
ror," i  23. 

Right  to  appeal,  see  "Appeal  and  Error,"  |{  13- 
22. 

Transfer  of  interest  ground  for  abatement,  see 
"Abatement  and  Revival,"  i  1. 

In  aeOmit  hv  or  against  particular  cioMes  9/ 

parties. 
Partners,  see  "Partnership,"  {  1. 

m  particular  octtons  or  prooeeMngs. 
See  "Ejectment,"  {  2;  "Equity,"  {  2;  "Fraud." 

{   1;    "Injunction,"   i    3;   "Judgment,"  {  2; 

"Mandamus,"  g  3;  "Quieting  Titie,"  {  2. 
For  accounting  by  mortgagee,  sea  "Mortgages," 

§8. 
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nicipal  Corporations,"  {  1. 
To  vacate  mortgage  foreclosure  sale,  we  "Mort- 
gages," {  7. 

To  parMcuIar  elowe*  q^oonvevanoec,  oontracta, 

or  tranMCtfanw. 
See  "FrandoJeot  Conveyances,"  S  2. 

I    1.     ITeir  parties  and  eliaaice  of  parties. 

*Ainendxneiit8  making  an  oitire  change  In 
parties  defendant  cannot  be  made,  although 
Buch  amendments  are  made  at  different  times. 
— Harden  Mercantile  Co.  t.  Whiteside  (Ala.) 
576. 

In  a  aoit  to  restrain  payment  of  a  Jadgment 
to  the  jadgment  creditor,  complainant  held 
properly  permitted  to  amend  so  as  to  malce  as- 
signees of  the  jadgment  parties  to  the  contro- 
versy.— T.  L.  Mnrphy  &  Co.  v.  American  Soda 
Fountain  Co.  (Miss.)  100. 

PARTITION. 

Decree  in,  as  affected  by  failure  to  appolat 
guardian  ad  litem  for  infant  parties,  see  "In- 
fants," I  3. 

Estoppel  of  parties  to  partition  suit  to  assert 
after  acquired  title,  see  "Estoppel,"  |  1. 

Partition  deed  as  giving  rise  to  easement,  see 
"Easements,"  H  1,  2. 

Pleading  adverse  possession,  see  "Adverse  Pos- 
session," §  3. 

Powers  of  judge  as  to  convocation  of  family 
meeting  to  determine  infants'  rights  on,  see 
"Infants,"  i  8. 

Right  of  married  woman  to  sue  for,  see  "Hus- 
band and  Wife,"  i  8. 

Taking  and  filing  proofs  in  partition  suit  under 
equity  rales,  see  "EJqnlty,"  |  4. 

I    1.    Aetions  for  partltiom. 

A  petition  held  to  justify  partition  of  trust 
real  estate  by  the  probate  court. — Edwards  v. 
Edwards  (Ala.)  82. 

■Partition  or  sale  for  partition,  binding  on 
the  remaindermen,  may  be  had  by  one  having 
an  nndivided  half  interest  in  land  and  a  life 
estate  in'  the  other  half  interest. — Fitts  v.  Crad- 
dock  (Ala.)  506. 

•Code  1896,  g  1469,  held  not  to  anthorixe  the 
probate  court  in  partition  to  adjust  advance- 
ments among  tenants  in  common. — ^Bosone  v. 
Daniel  (Ala.)  774. 

Where  a  court  of  equity  has  acquired  jurisdic- 
tion In  partition  between  heirs,  it  will  adjust 
the  questions  of  advancements. — Boione  v. 
Daniel  (Ala.)  774. 

The  jurisdiction  of  equity  to  partition  land 
heid  not  taken  away  by  Code  1896,  {  3178,  giv- 
ing the  probate  court  jurisdiction  of  partition 
suits. — Bozone  v.  Daniel  (Ala.)  774. 

Under  (3ode  1896,  f  3178,  the  probate  court 
has  no  jurisdiction  to  decree  partition  where 
the  lands  are  not  susceptible  of  division. — 
Bozone  v.  Daniel  (Ala.)  774. 

'Partition  operates  upon  the  possession  and 
not  upon  the  title,  serving  merely  to  sever  the 
previous  unity  of  possession. — Kennedy  v.  Rai- 
ney  (Ala.)  813. 

In  a  suit  for  partition,  plea  failing  to  aver 
how  respondent  became  the  owner  of  the  land, 
or  such  possession  as  would  be  adverse  to  his  co- 
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ceedings  will  not  necessarily  render  them  and  a 
sale  made  thereunder  null. — Tobin  v.  United 
States  Safe  Deposit  &  Savings  Bank  (La.)  33. 

Where  there  were  two  partition  proceedings 
in  which  a  widow  acted  for  her  son  as  his 
tutrix,  an  objection  on  the  ground  of  the  want 
of  authority  of  the  mother  to  represent  surb 
child  as  a  ground  for  rsfasing  to  carry  out  the 
purchase  at  the  partition  sale  is  without  force. 
— Ohevalley  v.  Pettit  (La.)  113. 

PARTNERSHIP. 

Allowance  of  exemptions  out  of  partnership  as- 
sets, see  "Exemptions,"  t  !• 

Assignments  by  copartner,  see  "Assignments," 
§  1. 

Between  connecting  carriers,  see  "Carriers," 
t  3. 

In  liquor  business,  see  "Intoxicating  Liquors," 
{  2. 

Prejudicial  error  in  entering  judgmoit  against 
firm,  see  "Appeal  and  Error,"  f  18. 

Requirements  of  statute  of  fraudi  as  to  sale  of 

rartnership  realty,  see  "Frauds,  Statute  of," 
2. 

I  1.     Matnal  rights,  daties,  and  UabUl- 
tles  of  partners. 
One  of   the   partners   htl4  not  a  necessary 
party  to  a  suit  to  compel   the  purchasers   of 

Sartnership    interests    to    pay    the   partnership 
ebts   as    they   had   agreed. — Tillis   v.    Folmar 
(Ala.)  913. 

I  S.     Rights  and  UablUties  as  to  third 
persons. 

'Members  of  a  firm  are  entitled  to  dispose  of 
their  individual  property  as  they  see  fit,  if  there 
is  snfflcient  partnership  assets  to  satisfy  firm 
debts. — Holmes  Bros.  v.  Ferguson-McKinney 
Dry  Goods  Co.  (Miss.)  70. 

I   3.    Batlrement  and  admission  of  part- 
ners. 

In  a  suit  for  partnership  accounting  and  to 
procure  the  declaration  of  a  lien  on  certain 
partners'  interests  in  the  assets  of  a  new 
firm,  member  of  the  new  firm  held  a  neres- 
sa^  party. — £)elman  &  Co.  v.  Walling  (Ala.) 

*A8  between  persons  selling  an  interest  in  a 
partnership  and  the  purchasers  who  agree  to 
pay  the  partnership  debts,  the  latter  are  princi- 
pals and  the  former  are  sureties,  as  to  such 
debts. — Tillis  v.  Folmar  (Ala.)  913. 

PASSENGERS. 

See  "Carriers,"  H  6-9. 

PAVING. 

By  street  railroad  company,  see  "Street  Rail- 
roads," t  1. 

PAYMENT. 

See  "Tender." 

Subrogation  on  payment,  see  "Subrogation.** 

Of  particular  aa*$ea  ftf  obtiffotton*  or  (ioMttttes. 
See  "Chattel  Mortgages,"  t  S;  "Mortgages,"  |  S. 
■••  syllalms. 


Sloans  ana  surgeons. ' 
Unlawfully  cutting  trees,  see  "Trespass,"  |  2. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "lit  Pen- 
dens." 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  |  1;  "Negligence." 

Assessment  of  damages,  see  "Damages,"  {  5. 

Bias  or  interest  of  witness,  see  "Witnessee,"  i  6. 

Caused  by  animal  becoming  frightened  at  rail- 
way appliance,  see  "Railroads,"  {  6. 

Caused  by  dogs,  see  "Animals." 

Caused  by  negligence  in  ase  of  highway,  see 
"Highways,"  i  3. 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  {  2. 

Competency  of  witnesses,  see  "Wituessess," 
H  2,  3. 

Croes-ezaminatioi)  of  witnesses,  see  "Wit- 
nesses." $  3. 

Demonstrative   evidence,   see   "Evidence,"   i   5. 

Directing  verdict  in  action  for,  see  "Trial," 
S  4. 

Iizcessive  damages,  see  "Damages,"  {  4. 

Harmless  error  in  instmctions,  see  "Appeal 
and  Error,"  i  21. 

Instructions  in  general,  see  "Trial,"  U  5,  7. 

Pleading  in  general,  see  "Pleading,"  {  2. 

Reception  of  evidence,  see  "Trial,"  |  2. 

Res  gestte,  see  "Evidence,"  t  3. 

Right  to  recover  for  injuries  to  infant  employ^ 
as  affected  by  disaffirmance  of  contract  with 
employer,   see   "Infants,"   {  2. 

Subjects  of  damages,  see  "Damages,"  {  1. 

To     employs,     see     "Master     and     Servant," 

a  3-11. 

To  passenger,  see  "Carriers,"  |  6. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads,"  t   9. 

To  traveler  on  highway,  see  "Municipal  Cor- 
porations," I  7. 

To  traveler  on  highway  crossing  railroad,  see 
"Railroads,"  I  8. 

To  trespasser,  see  "Railroads,"  {  6. 

PETITION. 

For  habeas  corpus,  see  "Habeas  Corpus,"  f  2. 
For  rdiearing,  see  "Appeal  and  Error,''  |  12. 
For  stock  law  election,  see  "Animals." 
To  exclude  land  from  municipality,  see  "Munici- 
pal Corporations,"  {  1. 

PETITORY  ACTION. 

See  "Real  Actions." 

PHOTOGRAPHS. 

Restraining  exhibition  of,  in  Rogues'  Gallery, 
see  "Injunction,"  {  2. 

PHYSICIANS  AND  SURGEONS. 

As  expert  witnesses  in  criminal  prosecutions, 

see  "Criminal  Law,"  |  13. 
Competency  of  witnesses  as  to  value  of  services 

of,  see  "Witnesses,"  f  1. 
Criminal  responsibility  of,  for  death  caused  by, 

see  "Homicide,"  S§  2,  5,  10. 
Medical  azpert  witnesses,  see  "BiVidence,"  {  10. 


PLEA. 

In  civil  actions,  see  "Pleading,"  |  8. 
In  criminal  prosecution,  see  "Oriminal   Law." 
t  & 

PLEADING. 

Amendment  on  appeal,   see  "Appeal   and  Er 

ror,"  i}  13-22. 
AppUcabili^  of  instructions  to   pleadings,  see 

Appealability  of  rulings  oa  motions  to  strike. 

see  "Appeal  and  Error,"  {  2. 
Assignment  of   error   to   snstainiog   demurrer, 

see  "Appeal  and  Error,"  I  9. 
Effect    of    pleading  in    summary    proceedings 

against  attorney,  see  "Attorney  and  ClieDt," 

Failure  to  amend  as  ground  for  discontinuance, 

see  "Dismissal  and  Nonsuit,"  §  1. 
Harmless    error,    see    "Appeal     and     Error," 

If  18,  19. 
Objections  for  purpose  of  review,  see  "Appeal 

and  Error,"  |  4. 
Presomptions  on  appeal,  see  "Appeal  and  Et^ 

ror,"  {  16. 
Review  dependent  on  presentation   of  noundi 

of  review  in  record,  see  "App^  and  Error," 

§1  7,  8. 
Review  of  discretion  of  trial  conrt  as  to  ml- 

ings,  see  "Appeal  and  Error,"  |  16. 
Review  of  ruling  on  demurrer,  see  "Appeal  and 

Error,"  |i  13,  19. 
Waiver  of  plea  to  Jurisdiction  by  pleading  to 

merits,  see  "Abatement  and  Revival,"  S  3. 

Allegationa  <u  to-  portieutor  facta,    clcU,   or 

tranaacOcmt. 
See  "Adverse  Possession,"  f  3 ;  "Damages,"  f  Si. 
Statute  of  limitations,  see  "Limitation  of  Ac- 
tions," i  3. 

In  actions  bv  or  agairut  particular  cbuset  qT 
parties. 

See  "Carriers,"  H  2-8:  "Corporations,"  {  5; 
"Executors  and  Administrators,"  {  6  :  Master 
and  Servant,"  H  3,  8;  "Railroads,"  H  8,  10; 
"Street  Railroads,''  $2.  ■ 

Bank,  see  "Banks  and  Banking,"  {  1. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," i  1. 

InpartbMlar  aetUmtorproeeedtnga. 

See  "Ejectment,"  !  8;  "Equity,"  f  3;  "Forci- 
ble Entry  and  Detainer,"  {  1 ;  "Fraud,"  {  1 ; 
"Habeas  Corpus,"  f  2;  "injunction,"  {  3; 
"Mandamus,"  §  3 ;  "Negligence,"  {  3 :  'TParti- 
tion,"  I  1;  "Reformation  of  Instruments,'' 
S  2;  "Trespass,"  |  2;  "Trover  and  Conver- 
sion," {  1. 

Election  contest,  see  "Elections,"  {  5. 

For  breach  of  contract,  see  "Contracts,"  S|  1.  5. 

For  breach  of  contract  for  carriage  of  iia.^seu- 
ger,   see  "Carriers,"  i  5. 

For  breach  of  contract  for  transportation  of 
live  stock,  see  "Carriers,"  g  4. 

For  breach  of  covenant,  see  "Covenants,"  {  3. 

For  breach  of  warranty  of  goods  sold,  see 
"Sales,"  17.  e  ^ 

For  causing  death,  see  "Death,"  S  1. 

For  death  of  servant,  see  "Master  and  Serv- 
ant." §  3. 

For  delay  in  delivery  or  failure  to  deliver  tele- 
gram, see  "Telegraphs  and  Telephones,"  {  1, 

For  discovery,  see  "Discovery,"  {  1. 
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Vor  injnriea  to  anlmalB  caused  hj  operation  of 

railroad,  see  "Railroads,"  (  10. 
For    personal    injuries,    see    "Carriers."    t    6; 

"Master  aud  Servant,"  t  8;  "Railroads,"  i  8; 

"Street  Railroads,"  I  2. 
For  price  of  goods  sold,  see  "Sales,"  i  9. 
For   wrongful   death  of   passenger,   aee   "Oar- 

riera."  ||  6,  7. 
Indictment    or   criminal   information   or   com- 
plaint,   see    "Indictment    and    Information." 
On  bill  or  note,  see  "Bills  and  Notes,"  t  2. 
On  bond,  see  ''Bonds,"  {  1. 
On    insurance   policies,   see    "Insurance,"    |   9. 
Petition  to  exclude  land  from  mnuidpality,  see 

"Municipal  Corporations,"  §  1. 
Pleas   in   criminal  proaecutions,   see  "Criminal 

Law,"   i  a 
To     set     aside    fraudulent    conveyances,    see 

"Fraudulent  Conveyances,"   |  8. 
To   redeena   from   execution   siQe,   see   "Bzecn- 

tion,"   I  8. 
To   redeem  from  mortgage,   see   "Mortgagies," 

i  8. 

To  restrain  issuance  of  municipal  bonds,  see 
"Municipal   Corporations,"   |  8. 

To  restrain  obstnicUon  of  street,  see  "Munici- 
pal Corporations,"  {  6. 

I   1.     Fonn  and  allesatioiu  In  gemeraL 

A  bill  held  not  to  charge  as  matter  of  fact 
that  one  taking  an  assignment  of  notes  had 
knowledge  or  notice  of  their  being  impressed 
With  a  trust. — Banic  of  Lnverne  v.  Birmmgham 
Fertilizer  Co.  (Ala.)  126. 

An  averment  in  an  action  against  a  railway 
company  for  the  death  of  an  engineer  lield  a 
conclusion  of  the  pleader,  and  not  to  show 
contributory  negligence. — ^Western  By.  of  Ala- 
bama V.  Russell  (Ala.)  811. 

In  an  action  by  a  tenant  against  her  land- 
lord for  trespass,  replications  held  not  objec- 
tionable for  failure  to  set  out  the  lease. — Snede- 
cor  T.  Pope  (Ala.)  318. 

*In  an  action  for  injuries  resulting  from 
explosives  wrongfully  left  in  a  highway,  it  was 
not  necessary  to  aver  defendant's  duty  with  re- 
spect to  the  matter  complained  of. — Wells  v. 
Gallagher  (Ala.)  747. 

In  an  action  against  a  street  railway  for  inju- 
ries received  by  plaintiff  through  falling  into  an 
excavation  made  by  defendant  in  the  public 
street,  counts  of  the  petition  held  not  demurra- 
ble as  charging  disjunctively  two  causes  of  action. 
—Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.)  757. 

{  S.    Dealavatiaii,  eoaaplaint,  petltiom,  or 
statement. 

*A  complaint  for  injuries  to  a  servant  need 
not  allege  that  the  action  was  brought  in  the 
county  where  the  injury  occurred,  or  in  the 
county  where  plaintiff  resides,  as  provided  by 
Acts  1903,  p.  182.— Tennessee  Coal.  Iron  &  R. 
Co.  V.  Bridges  (Ala.)  902. 

I  3.     Plea    or    answer,  eross-eomplalnt, 
and  afidaWt  of  defense. 

In  an  action  against  a  railway  company  for 
the  death  of  an  engineer,  a  demurrer  to  a 
plea  alleging  facts  admissible  under  the  gen- 
eral issue  held  properly  sustained. — Western 
By.  of  Alabama  v.  Russell  (Ala.)  311. 

The  question  of  the  sufficiency  of  a  special 
plea  in  an  action  for  the  death  of  an  employ^ 
held  immaterial  on  the  ground  that  the  facts 
alleged  were  admissible  under  the  general  is- 
sue.— Western  Ry.  of  Alabama  v.  Russell  (Ala.) 
811. 


In  an  action  against  a  foreign  corporation, 
it  was  not  an  abuse  of  discretion  to  permit  de- 
fendant to  file  a  plea  in  abatement  setting  up 
the  groimds  alleged  in  a  motion  to  quash  the 
service. — Dozier  Lumber  Co,  t.  Smitn-Isburgh 
Lumber  Co.  (Ala.)  714. 

In  an  action  for  the  price  of  goods  sold,  a  plea 
purporting  to  be  a  special  plea  of  non  est  factum 
was  not  a  plea  in  abatement,  but  one  in  bar, 
and  not  snbject  to  be  stricken  on  motion. — 
BquiUble  M^.  Co.  v.  Martin  (Ala.)  769. 

A  plea  of  set-off  held  good  as  against  a  de- 
murrer.— Birmingham  Paint  &  Roofing  Co.  v. 
Crampton  ft  Tbarpe  (Ala.)  1020. 

{   4.    Keplicatlon    or    reply    and    rabso- 
qaent  pleadings. 

In  an  action  on  a  building  contract,  a  replica- 
tion to  a  plea  as  a  whole  held  demurrable  as 
setting  up  a  contract  different  from  the  one  on 
which  plaintiff  sued. — Oats*  T.  O'Oara  C^a.> 
729. 

I  S.     Demnrrer  or  esccptlom. 

Where  the  defective  part  of  a  count  could 
he  stricken  and  leave  a  good  cause  of  action, 
defendant's  remedy  was  by  motion  to  strike, 
objection  to  evidence,  or  request  for  instruc- 
tions, and  not  by  demurrer. — Woodstock  Iron 
Works  V.  Stockdale  (Ala.)  385. 

Where  a  petition  is  good  as  against  grounds  of 
demurrer  assigned,  it  u  not  error  to  overrule  the 
demurrer,  although  the  petition  is  subject  to 
demurrer  on  other  grounds. — Little  t.  Marx 
(Ala.)  517. 

Averments  in  a  bill  for  specific  performance 
of  a  contract  taken  as  confessed  on  demnrrer 
held  to  entitle  defendant  to  a  decree  for  specific 

Serformance. — Campbell    v.    Lombardo    (Ala.) 
78. 

Objection  to  the  complaint  that  part  of  the 
damages  was  speculative  and  remote  should  be 
taken  advantage  of  by  motion,  objection  to 
evidence,  or  by  charges,  and  not  by  demurrer. 
— Armour  Packing  (%.  of  Louisiana  ▼.  Vietcb- 
Toung  Produce  Co.  (Ala.)  680. 

*A  demnrrer  is  not  the  proper  method  for 
eliminating  improper  items  or  special  acts  of 
an  alleged  negligence. — Western  Union  Tele- 
graph Go.  T.  Wells  (Fla.)  83& 

I   6.    Amended  and  anpplemwatal  plead- 
ings and  repleader. 

Where  a  replication  was  changed  by  amend- 
ment after  the  overruling  of  a  demurrer  there- 
to, defendants  were  not  entitled  to  the  benefit 
of  such  demurrer  to  the  replication  aa  amended 
without  refiling  the  same. — Cooley  v.  United 
States  Savings  &  Loan  Co.  (Ala.)  516. 

*Where  all  of  the  counts  in  a  complaint  were 
in  contract,  it  was  not  error  for  the  court  to 
permit  the  addition  of  another  count,  declar- 
ing on  a  special  contract,  by  amendment. — 
Armour  Packing  Co.  of  Louisiana  t.  Vietch- 
Young  Produce  Co.  (Ala.)  680. 

Where  plaintiff  filed  a  second  connt  after 
the  filing  of  special  pleas,  which  count  was 
merely  a  repetition  of  the  first,  it  was  not 
necessary  that  the  pleas  should  be  refiled  to 
apply  to  such  count. — Gutta  Percha  &  Rubber 
Mfg.  Co.  V.  City  of  Attalla  (Ala.)  719. 

I  V,     Signature  and  TerllloBtlon. 

In  an  action  for  breach  of  contract,  the  con- 
tract held  admissible,  under  Code  1896,  I  1801. — 
Easley  v.  Boyd  &  Talt  (Ala.)  88& 


*  Point  annotated.    Boo  sjUabna. 


In  a  suit  for  treBpass,  defendant  held  required 
to  elect  some  day  on  which  the  acts  of  tres- 
pass were  to  be  proved,  to  entitle  her  to  a  re- 
coTery. — Snedecor  v.  Pope  (Ala.)  318. 

'Where  matter  stated  in  the  plea  was  not 
relevant  to  the  complaint,  it  was  properly 
stricken  on  motion,  under  Code  1^6,  {3286. 
— ^Armour  Padding  Oo.  of  Louisiana  t.  Vietch- 
Young  Produce  Oo.  (Ala.)  6S0. 

A  motion  for  compulsory  amendment  and  an 
order  granting  the  motion  should  point  out  in 
what  particular  the  plea  Is  defective. — Hubbard 
y.  Anderson  (Fla.)  107. 

'Where  there  is  a  plea  of  a  general  issue,  an 
additional  plea  amounting  to  the  general  issue 
is  properly  stricken.  —  Hubbard  t.  Anderson 
(Fla.)  107. 

•To  authorize  the  striking  oat  of  a  plea,  it 
must  be  not  only  informal,  out  also  Irrelevant. 
—Hubbard  ▼.  Anderson  (Fla.)  107. 

I   9.   Issues,  proof,  and  ▼«riknoo. 

Where  the  record  failed  to  show  that  any  pleas 
were  filed  by  defendant,  notwithstanding  the 
minute  entry  recited  that  defendant  plead  the 
general  issues  vritb  leave  to  give  in  evidence  any 
matter  that  might  be  specially  pleaded,  this 
amounted  to  no  more  than  a  plea  of  the  general 
issue,  and  plaintiff's  objections  to  the  relevancy 
and  immateriality  of  defendant's  evidence  as  to 
such  matter  might  properly  have  been  sustained. 
— Main  v.  Radney  (Ala.)  981. 

'Facts  admitted  by  the  pleadings  need  not 
be  proved,  and  all  the  allegations  in  the  dec- 
laration which  are  not  denied  by  plea  are 
admitted  to  be  true. — Supreme  Lodge  K.  P.  T. 
Lipscomb  (Fla.)  637. 

{  10.  Defeats  sad  objectloiia,  waiver,  aad 
alder  by  ▼erdlet  or  Jndsmeat. 

•Where  the  sale  of  property  under  execution 
was  enjoined,  the  failure  of  the  seizing  creditor 
to  make  certain  allegations  in  answer  to  the  in- 
junction heid  cured  by  evidence  received  with- 
out objection  on  the  trial. — State  Nat.  Bank  v. 
S.  W.  Clark  ft  Sons  (La.)  814. 

POISONS. 

Vne   in   commission   of   bomicids^   see   "Homi- 
cide," {8  6,  7,  18. 

POLICE. 

Restraining  acts  of,  see  "Injunction,"  (  2. 

POLICE  JURY. 

See  "Counties,"  J I  1,  8. 

POLICE  POWER. 

As  to  dispensation  of  liquors,  see  "Intoxicat- 
ing Liquors,"  {  2. 

POLICY. 

Of  insurance,  see  "Insurance." 


Suffrage, 


POLITICAL  RIGHTS. 

lee  "Mections." 


POOL  ROOMS. 

See  "Gaming." 

Judicial  notice  of  meaning  of  term,  see  "Crim- 
inal lew,"  I  7. 

•Turisdiction  of  prosecution,  see  "Criminal 
Law."  f  3. 

POSSESSION. 

See  "Adverse  Possession." 

Of  office,  see  "Officers,"  {  2. 

Of  property  in  general,  see  "Property." 

To   support  action  to  quiet  title,   see    "Qniet- 

ing  Title,"  I  1. 
Transfer  of  as  loan,  see  "Bailmant." 

POWERS. 

Of  sale  ia  mortgage,  see  "Mortgacea,"  f  8. 

PRACTICE 

Procedure  of  particular  courts,  see  "Coarts." 
In  parUeular  elvil  acMon*  or  prooeodings. 

See  "Contempt,"  |  1;  "Detinue";  "Eject- 
ment": "Habeas  (Jorpus,"  (  2;  "Mandamus"; 
"Prohibition";  "Quo  Warranto,"  {  2;  "Real 
Actions";  "Replevin";  "Trespaaa,"  (  2;  "Tro- 
ver and  Conversion,"  |  1. 

G<»demuation  proceedings,  see  "Bminent  Do- 
main," {  8. 

On  bill  or  note,  see  "Bills  and  Notes,"  (  2. 

Suits  fop  divorce,  see  "Divorce,"  |  1. 

Porttoular  proceedtnfits  In  aeUona. 

See  "Abatement  and  Revival";  "Appearance"; 
"(Continuance";  "Costs";  "Damages,"  f  5; 
"Depositions";  "Diranissal  and  Nonsuit" : 
"Blvldence" ;  "Execution" :  "Judgment"  ;  "Ju- 
dicial Sales" ;  "Jury" ;  ''Limitation  of  Ac- 
tions"; "ParHes";  "Pleading";  "Process"; 
"Refeience";  "Stipulations";  "Trial";  "Ven- 
ue." 

Verdict,  see  "Trial,"  |  11. 

Partfeulor  rtmeiiet  in  or  fnddent  to  actloiu. 

See  "Attachment";  "Deposits  in  Court";  "Dis- 
covery"; "Garnishment";  "Injunction":  "Re- 
ceivers"; "Sequestration";  "Supersedeas"; 
"Tender." 

AtMsedurein  ertmfnot  proaeeutfonfc 
See  "Bail,"  {  1 ;  "Criminal  Law." 
Bastardy  proceedings,  see  "Bastards,"  J  1. 
For  offenses  against  liquor  laws,   see  'Tlntoxi- 
eating  Liquors,"  8  5. 

Proeedurs  in  easerctotf  <»f  special  iurisdietiont. 

In  equity,  see  "Equity." 

Procedttre  on  review. 

Exceptions,    Bill 


See 
of 


"Appeal    and    Error"; 
;  "New  Trial." 

PREJUDICE. 


Oroond  for  reversal,  see  "Appeal  and  Error," 
8  18;  "Criminal  Law,"  8  43. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "(kiminal  Law,"  8  1& 


*  Point  annotated.    See  syUalnu. 
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rncmcui  i  ft  i  lun. 

As  element   of  crime,  see  "Homlddei"   H  1, 
7,  11. 

PREMIUMS. 

For  iuBonuioe,  see  "Insurance,"  |  8. 

PRESCRIPTION. 

See  "Limitation  of  Actlona." 

Acquisitiou    of   rights,'    see    "Adrerse   Posses- 

Bion,"  (  1;  "Baaements,"  |  1;  "Waters  and 

Water  Courses,"  t  2. 

PRESENTMENT. 

Of  claims  asainst  estate  of  decedent,  see  "Kx- 
ecutors  and  Administrators,"  {  4. 

PRESUMPTIONS. 

As  to  effect  of  error,  see  "Appeal  and  Brror," 

§   18. 
In  civil  actions,  see  "Oridence,"  |  2. 
On  appeal  or  error,  see  "Appeal  and  Brror," 

I  16;  "Criminal  Law,"  {  40. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client." 

Act  imposing  tax  on  emigration  agent  as  de- 
nial of  due  process  of  law,  see  "Constitu- 
Uonal  Law,"  |  9. 

Act  imposing  tax  on  emigration  agent  as  de- 
nial of  equal  protection  of  law,  see  "Consti- 
tutional Law,'*^  I  8. 

Agency  as'  between  husband  and  wife,  see 
"Husband  and  Wife,"  J  1. 

Corporate  agents,  see  "Corporations,"   {  6. 

Dispensation  of  liquor  through  agents,  see  "In- 
toxicating Liquors,"  {{  1,  4. 

Insurance  agents  see  "Insorasce."  i  1. 

License  tax  on  agents,  see  "Licenses,"  S   !• 

I  1.    Blckts  am«  lUbUitles  m  to  tUrd 
persona. 

It  is  presumed  that  telegraph  company's 
agent  for  the  reception  of  messages  has  author- 
ity to  bind  the  company  by  agreement  as  to 
the  time  for  sending  messages. — Western  Un- 
ion Telegraph  Co.  t.  Merrill  (Ala.)  121. 

*The  exclusion  of  evidence  of  representa- 
tions made  by  a  third  person  as  agent  in  the 
sale  of  goods  held  reversible  error  in  an  action 
against  the  principal  for  false  representations. 
— Romano  t.  Brooks  (Ala.)  213. 

In  a  suit  by  a  seller  to  recover  the  price,  the 
buyer  is  entitled  to  rely  on  the  ostensible 
authority  of  the  seller's  agent  to  warrant  the 
article  sold ;  but  the  rule  la  otherwise  in  an 
action  by  the  buyer  for  breach  of  warranty,  in 
which  case  the  buyer  is  bound  to  prove  the 
authority  of  the  seller's  agent— Philllpa-But- 
torff  Mfg.  Co.  T.  Wild  Bros.  (Ala.)  359. 

'Where  plaintifF  purchased  eggs  of  defendant, 
it  was  defendant's  duty  to  disclose  the  fact 
Uiat  it  was  acting  as  agent  for  another,  if 
such  fkct  existed,  in  order  to  escape  liability. 
— ^Armonr  Packing  Co.  of  Louisiana  v.  Vietch- 
Young  Produce  Co.  (Ala.)  (>80. 

It  is  error  to  charge  that  a  general  agent  has 
no  authority  to  enlarge  the  tisual  contract  of 
bailment,  so  as  to  make  ii»  principal  an  insurer 


American  Provision  Co.  t.  Jones  Bros.  &  Oo. 
(Miss.)  621. 

PRINCIPAL  AND  SURETY. 

See  "Ball";  "Bonds";  "Guaranty." 

Appeal  from  judgment  against,  see  "Appeal  and 

Error,"  {  5. 
Liahilities  of  sureties  in  legal  proceedings,  see 

"Appeal  and  Brror,"  |  6;  "Attachment,"  i  4. 
Liabilities  of  sureties  on  bonds  to  prevent  or 

discharge   mechanics'   liens,   see   "Mechanics' 

Liens,"  §  2. 
Partners  selling  interest  in  firm  as  sureties  of 

purchasers  agreeing  to  pay  partnership  debts, 

see  "Partnership,"  {  8. 
Bendition  of  costs  against  sureties  in  bastardy 

proceedings,  see  "Bastards,"  §  1. 
Bight  of  assignee  to  recover  on  policy  held  as 

security,  see  "Insurance"  t  9. 
Right  of  surety  to  restrain  collection  of  judg- 
ment, see  "Judgment,"  |  4. 

S    1.    Diseltarse  of  suety. 

*Where  a  principal  on  notice  failed  to  defend 
the  action,  the  surety  on  paying  the  judgment 
may  recover  the  amount  paid. — ^DampsUbsak- 
tieselskabet  Habil  v.  United  States  Fidelity  & 
Guaranty  Co.  (Ala.)  54. 

i  2.     Kemedies  of  eredltors. 

'Independent  of  statute,  a  creditor  cannot  be 
compelled  to  exercise  his  remedy  against  the 
principal  before  resorting  to  the  surety. — 
Dampskibsaktieselskabet  Habil  v.  United 
States  Fidelity  &  Guaranty  Co.  (Ala.)  54. 

I   8.    Hights  and  remedies  of  surety. 

*A  request  to  sue  a  principal  discharges  the 
surety,  when  by  the  negligence  of  the  creditor 
damage  has  accrued  to  surety. — Dampskibsak- 
tiesdskabet  Habil  v.  United  SUtes  Fidelity  & 
Guaranty  Co.  (Ala.)  54. 


PRIORITIES. 


Of  croppers'  liens,  see  "Agriculture." 
Of  mortgages,  see  "Chattel  Mortgagee," 
"Mortgage^'  |  2. 


I  1: 


PRISONS. 


Place  of  imprisonment,  see  "Criminal  Law," 

(  44. 
Power  of  court  over  action  of  prison  board, 

see  "(Constitutional  Law,"  (  8. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  f  L 

PROBATL 

Authority  of  probate  judge  to  grant  habeas 
corpus,  see  "Habeas  Corpus,"  g  2. 

Collateral  attack  on  judgment  of  probate  court, 
see  "Judgment,"   ^  5. 

Duty  of  judge  as  to  issuance  of  liquor  license, 
see  "Intoxicating  Liquors,"  {  2. 

E>ffect  of  statute  requiring  certificate  of  Judg- 
ment to  be  filed  in  probate  court,  see  "Judg- 
ment," {  7. 


•PolBt  I 


•t*t«d.    See  sylUbas. 


PROCESS. 

tn  oeVUmM  oao/bMt  porttcitlor  cJomm  ofvcuUe*. 
Foreign  corporations,  see  "Corporationa,"  {  8. 
Sureties  on  bail  bond,  see  "Bail,"  1 1. 

In  }>artioutar  acOant  or  prooeeMngt. 
On  appeal,  see  "Appeal  and  Biror,"  i  6. 

Portioutar /omu  of  writs  or  oOter  vrooesi. 
See    "Execution";     "Garnishment";     "Injunc- 
tion" ;    "Mandamus" ;    "Prohibition" ;  ^'Qno 
Warranto";  "Replevin" ;  "Sequestration." 

I  1.     D«fe«ts,    o1iJ*«tloBa,    and    aaiead- 
mcat. 

*When  the  sheriff's  <«tnrn  is  sufficient  on  -its 
face  and  its  truthfulness  is  admitted,  matters 
dehors  the  return  mast  be  raised  by  plea. — 
Putnam  Lumber  Co.  v.  EIlis-Toung  Co.  (Fla.) 
Ids,  198;  Ellis- Young  Co.  v.  Putnam  Lumber 
Co.,  Id. ;  Same  t.  East  Co{iat  Lumber  Co.  (Fla.) 
198. 

Failure  to  atate  In  the  sherifCs  return  aa 
to  the  service  of  a  writ  that  defendant  foreign 
corporation  was  doing  business  in  the  state, 
or  that  its  president,  served,  resided  in  the 
atate,  or  was  in  the  state  on  business  of  the  cor- 

r>ration,  is  not  ground,  under  Rev.  St  1892, 
1026,  for  quashing  the  return. — Putnam  Lum- 
ber Co.  V.  Ellis-young  Co.  (Fla.)  193,  198; 
Ellis-Toung  Co.  v.  Putnam  Lumber  Co..  Id. ; 
Same  v.  Bast  Coast  Lumber  Co.  (Fla.)  198. 

PROHJBITION. 

See  "Election  of  Remedies." 

I   1.    Hatnre  and  groiuida. 

*Where  the  judge  of  the  district  court  has 
jurisdiction  to  render  a  judgment  from  which 
an  appecd  lies,  prohibition  to  restrain  the  ex- 
ecution of  such  judgment  will  not  issue  from 
the  Supreme  Court. — Martel  v.  Jennings-Hey- 
wood  OU  Syndicate  (La.)  706;  In  re  Martel,  Id. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  f  8. 
Taking  and   filing   proof   in   equity,   see   "Eq- 
uity,"  t  4. 

PROPERTY. 

See  "Animals";  "Fish";  "Franchises";  "Mines 
and  Minerals";   "Shipping." 

Adverse  possession,  see  "Adverse  Possessiou." 

Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  §  9. 

Dedication  to  public  use,  see  "Dedication." 

Judicial  interference  with  as  violation  of  con- 
stitution, see  "Constitutional  Law,"  §  3. 

Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  f  2. 

Taking  for  public  use,  see  "Eminent  Domain." 

In  the  absence  of  actual  possession  of  land  in 
any  one  else,  the  holder  of  the  title  is  deemed  to 
be  in  constructive  posBession. — ^Ladd  t.  Powell 
(Ala.)  46. 

There  cannot  be  two  conflicting  constructive 
possessions  at  the  same  time  of  the  same 
pro7>«rty — Oilmore  y.  Schenck  (La.)  40. 


124. 


PROVISO. 


OiBce  of  in  constitution,  see  "Constitutional 
Law,"  I  2. 

PROVOCATION. 

For  homicide,  sm  "Homidde,"  H  7.  11. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
"Damages,"  {  1. 

Of  death  from  operation  of  railroad,  see  "Rail- 
roads," I  7. 

Of  injuries  caused  by  leaving  explonves  in 
highway,  see  "Highways,"  $  3. 

Of  ujury  to  servant,  see  "Master  and  Serv- 
amt?''  H  8,  8,  7,  9. 


PUBLICATION. 

In   official   newspapers,   see   "Newspapem." 
" '  notice  to  api  ■     ' 
SUtutes,"    S 


Of  notice  to  a^ply  for  special  or  looil  law,  see 


PUBLIC  DEBT. 

See  "Counties,"  f  3;  "Municipal  Corporations.** 
I  8;  "States,"  f  2. 

PUBLIC  IMPROVEMENTS. 

By  munidpalities,  bm  "Municipal  Corpora- 
tions." J  rT  »-  K- 

PUBLIC  LANDS.    ' 

Lands  under  water,  see  "Navigable  Waters." 
8  1. 

Best  and  secondary  evidence  of  grant,  see  "Evi- 
dence," 8  4. 

PUBLIC  NUISANCE. 

See  "Nui8an<^."  |  L 

PUBLIC  POLICY. 

Affecting  dispensation  of  liquors,  see  "Intoxi- 
cating Liquors,"  8  3. 

Affecting  validity  of  agreement  for  custody  of 
child,  see  "Parent  and  child." 

Affectiug  validity  of  contracts,  see  "Cod- 
tracts,"  S  1. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

PUBLIC  USE 

Dedication  of  property,  see  "Dedication." 
Taking  propety  for  public  use,  see  "Eminent 
Domain." 

PUNISHMENT. 

See  "Criminal  Law,"  8  44;  "Pardon." 
Of   offense   against   liquor  laws,   see   "Intoxi- 
cating Liquors,"  8  &• 
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uuHnHii  I  tnum 

Rights  of  widow,  lee  "Executors  and  Adminis- 
tratnra."  {  3. 

QUASHING. 

Indictment  or  informatioii,  se«  "Indictment  and 

Information,"  {  4. 
Retnm  of  process,  see  "Process,"  f  1. 
Venire,  see  "Jury,"  S  •*• 

QUESTIONS  FOR  JURY. 

In  dvil  actions,  see  "Trial,"  I  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  24;  "Homicide,"  |  10. 

QUIETING  TITLE 

f    1.    Blclkt  of  aetloa  and  defenses. 

*To  maintain  a  bill  to  quiet  title  under  Code 
1896,  {  809,  complainant  must  have  actual  or 
constmctlre  possession. — Ladd  t.  Powell  (Ala.) 
46. 

•Complainant  hdd  not  to  have  such  peace- 
able possession  of  land  as  to  authorize  her  to 
sue  to  quiet  title,  under  Code  1890,  H  80&-814. 
— Randle  t.  Daoghdrill  (Ala.)  162. 

•Under  Code  1896,  S  809,  possession,  to 
sostain  an  action  to  quiet  title,  must  be  peace- 
able and  undisputed. — Foy  v.  Barr  (Ala.)  578. 

*A  bill  to  remove  a  cloud  does  not  lie  against 
n  defendant  baring  possessed  himself  of  certain 
lands,  having  leased  others,  and  otherwise  at- 
tempting to  exercise  control  of  all  the  lands. — 
Barco  v.  Doyle  (Pla.)  103. 

{    2.   Prooeedlnss  aad  relief. 

In  a  suit  to  quiet  title,  evidence  as  to  "whose 
land  It  was  generally  known  as"  was  incompe- 
tent.—Ladd  V.  Powell  (Ala.)  46. 

In  a  snit  to  quiet  title,  evidence  of  posses- 
sory acts  by  respondents  held  sufficient  to  so 
far  contest  complainant's  iKMsession  as  to  de- 
feat their  right  to  maintain  the  suit. — Ladd  v. 
PoweU  (Ala.)  46. 

A  bill  in  equity,  seeking  to  quiet  title  and 
for  other  relief,  held  lacking  in  equity. — Mer- 
ritt  T.  Alabama  Pyrites  Co.  (Ala.)  555;  Ala- 
bama Pyrites  Co.  v.  Merritt,  Id. 

In  a  proceeding  in  equity  to  remove  a  cloud 
from  the  title  and  to  have  a  conveyance  canceled 
as  fraudulent,  the  parties  executing  such  con- 
veyance are  necessary  parties. — Florida  Land 
Bock  Phosphate  Co.  t.  Anderson  (Fla.)  392. 

QUO  WARRANTO. 

Secnrity  for  costs,  see  "Costs,"  |  2. 

S   1.    Hatnve  and  (ronnds. 

Under  Code  1896,  |  8420,  an  action  in  the 
nature  of  quo  warranto  will  lie  against  a  munic- 
ipal corporation  when  it  unlawfully  exercises 
the  franchise  of  operating  a  liquor  dispensary. — 
Citv  of  Uniontown  v.  State  (Ala.)  814 ;  State 
T.  Wilbam  (Ala.)  816. 

*An  information  in  the  nature  of  a  quo  war- 
ranto never  lies  to  enforce  the  performance  of  a 
private  contract — State  v.  Bryan  (Pla.)  929. 

I  S.    Jnrlsdletlen,  proeeedlns*,  and  re- 
lief. 

*In  quo  warranto  It  is  not  necessary  to  ob- 
tain a  fiat  for  the  iaeuance  of  an  alternative  writ 


that  they  were  acting  under  an  act  of  the 
Legislature,  held  demurrable. — Xewman  T. 
State  (Ala.)  648. 

Under  Code  1896,  |  3424,  the  trial  of  an  in- 
formation in  the  nature  of  a  quo  warranto, 
whether  in  vacation  or  term  time,  is  before 
the  court,  and  not  by  the  judge. — ^Newman  t. 
State  (Ala.)  648. 

On  the  Attorney  General  alone  rests  the  re- 
sponsibility for  the  filing  of  an  information  in  the 
nature  of  a  quo  warranto  against  a  person  hold- 
ing public  office. — State  v.  Bryan  (Fla.)  929. 

*The  proper  practice  in  quo  warranto  to  in- 
quire into  the  title  of  one  to  a  public  office  is  to 
institute  the  proceeding  in  the  name  of  the  state 
on  the  relation  of  the  Attorney  General,  and  the 
mention  of  relators  in  the  information  other 
than  the  Attorney  General  is  mere  surplusage. — 
State  T.  Bryan  (Fla.)  929. 

*Tbe  Attorney  General  is  the  proper  officer  to 
file  an  information  in  the  nature  of  a  quo  war- 
ranto against  any  person  holding  a  public  office, 
and  on  the  filing  of  the  information  the  writ  is- 
sues as  in  ordinary  actions  of  debt  by  the  state 
against  its  debtors. — Sute  t.  Bryan  (Fla.)  929. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant." 

Assessment  of  damages  for  injuries  from  opera- 
tion of  railroad,  see  "Damages,"  i  5. 

(^rriage  of  goods  and  passengers,  see  "Car- 
riers/' 

Condemnation  proceedings  by,  see  "Eminent 
Domain,"  K  1-3. 

Cross-examination  of  witnesses  in  action  for 
injuries  from  operation  of,  see  "Witnesses," 

Death  caused  by  operation  of  railroad,  see 
"Death,"  {  1. 

Flowage  of  land  caused  by  railroad  bridge,  see 
"Waters  and  Water  Courses,"  i  8. 

Incorporation  in  general,  see  "Corporations," 
s  ■— * 

Instructions  in  general  in  action  for  death  caus- 
ed by  operation  of,  see  "Trial,"  {  7. 

Instructions  in  general  in  action  for  injuries 
caused  by  operation  of,  see  "Trial,"  H  5.  6. 

Measure  of  damages  for  injuries  caused  by 
operation  of  railroad,  see  "Damages,"  {  3. 

Opinion  evidence  in  action  for  injuries  caused 
by  operation  of,  see  "Evidence,"  §  10. 

Opinion  evidence  in  action  for  injuries  to  ani- 
mals caused  by  operation  of,  see  "Evidence," 
«10. 

i   1.    Control  and  regnlatlon  In  (oneral. 

.\ct8  Feb.  28,  1903  (Gen.  Acts  1903,  p.  05)  a- 
mending  Code  1806,  c.  96,  does  not  confer  on 
the  railroad  commission  the  authority  to  order 
a  change  of  location  of  a  railroad  station. — State 
V.  Nashville,  C.  &  St.  L.  By.  (Ala.)  984. 

I  S.    Iiooatlen  of  road,  temainl,  and  sta- 
tiona. 

A  railroad  may  fix  its  terminus  at  such 
location  in  the  place  designated  as  the  terminus 
as  shall  be  agreed  upon  between  it  and  the 
municipal  authorities. — Central  of  Georgia  Ry. 
CV>.  V.  Union  Springs  &  N.  Ry.  Co.  (Ala.)  473. 

Where  a  railroad  projects  an  extension  to  a 
certain  terminal  point,  it  is  not  necessary  that 
it  should  own  property  at  that  point  in  order 
to  make  Its  terminus  there. — Central  of  Georgia 
Ry.  Cto.  V.  Union  Springs  &  N.  By.  Co.  (Ala.) 
4<3. 
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I  3.    OoBstnietiom,     malateiuuioe,      *md 
•aalpaieiit. 

Where  before  the  service  of  a  restraiiuDg 
order  the  defendant  railroad  company  has 
perfected  its  crossing,  and  on  the  service  the 
complainant  raibxiad  company  violently  tears 
ap  sach  crossing,  and  there  is  doubt  as  to  the 
title  and  possession  of  plaintiff,  and  public 
into^st  will  be  subserved^  the  order  may  be 
dissolved  unless  the  status  quo  be  restored. — ■ 
Suwannee  &  a  P.  B.  Oo.  y.  West  Ooast  By. 
Go.  (Fla.)  538. 

{   4.    OpMF»tloa^-8tat«itev7  Becnlatlfnu. 

A  person  who  throws  a  missile  into  a  coach 
in  a  moving  train  while  standing  on  a  plat- 
form of  the  coach  violates  Laws  1900,  p.  141, 
c.  103.— State  v.  Bay  (Miss.)  521. 

i  S.    —  Companies  and  persona  llaUo 
to*  Injuries. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  on  a  highway,  cansed  by  his  mule 
taking  fright  at  a  mail  crane  at  a  crossing,  evi- 
dence that  the  railroad's  employes  workeid  on 
the  crane  held  competent. — Western  By.  of  Ala- 
bama T.  Cleghom  (Ala.)  133. 

I  6.    ^^  Injuries  to   Uoenaoea   or  tres- 
passers In  general. 

In  an  action  against  a  railroad  company  for 
injuries  caused  by  being  compelled  to  jump 
from  a  rapidly  moving  train,  evidence  heM 
to  support  a  verdict  for  plaintiff. — Illinois  Cent 
R.  Co.  T.  Brown  (Miss.)  531. 

(   7.   ^^  Aocidents  to  trains. 

Whether  street  car  conductor's  negligence  In 
failing  to  comply  literally  with  ordinance  rela- 
tive to  railroad  crossings  was  the  proximate 
cause  of  death  resulting  to  him  A«id  a  ques- 
tion for  the  jury. — Souuiem  By.  Oo.  t.  Jones 
(Ala.)  118. 

•Whether  street  car  conductor,  who  was 
killed  in  a  collision  at  a  railroad  crossing,  vio- 
lated Code  1896,  {  3441,  relative  to  dufles  of 
trainmen  at  crossings,  and  was  thus  guilty  of 
contributory  negligence,  held  a  question  for 
the  jury. — Southern  By.  Ck).  ▼.  Jones  (Ala.) 
118. 

{  8.    <-.—  Aeoldents  at  erossinss. 

*In  an  action  for  the  killing  of  a  horse,  etc., 
by  a  collision,  evidence  held  to  show  that  the 
driver  was  guilty  of  contributory  negligence. — 
Louisville  &  N.  R.  Co.  v.  Pearce  (Ala.)  72. 

•Railroads  are  required  to  keep  their  tracks 
and  all  approaches  to  them  at  public  crossings 
in  good  repair. — Western  By.  of  Alabama  v. 
Cleghom  (Ala.)  133. 

•Fact  that  railroad  which  maintained  a  mail 
crane  at  a  highway  crossing  was  acting  under 
the  directions  of  the  United  States  Postal  De- 
partment held  no  defense  to  an  action  against 
it  for  injuries  to  a  traveler  on  the  highway, 
caused  by  his  mule  taking  fright  at  the  crane. — 
Western  By.  of  Alabama  v.  Cleghom  (Ala.)  133. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  on  a  highway,  caused  by  his  mule 
takinqr  fright  at  a  mail  crane,  the  fact  that 
plaintiff   could    have   seen   the  postmaster   ap- 

groaching  with  the  mail  bag  held  not  to  show 
im  guilty  of  contributory  negligence. — ^West- 
ern Ry.  of  Alabama  v.  Cleghom  (Ala.)  133. 

Failure  of  traveler  on  highway  to  stop,  etc., 
before  crossing  a  railroad,  held  not  to  contribute 
to  the  fright  of  his  mule  at  a  mail  crane  at  the 


as  against  a  demurrer.— Southern  By.   Co. 
Douglass  (Ala.)  268. 

•In  an  action  against  a  railway  company 
for  injuries  at  a  crossing,  plaintiff  held  not 
confined  under  the  complaint  to  any  one  par- 
ticular act  of  negligence. — Southern  R7.  Co. 
V.  Douglass  (Ala.)  268. 

In  an  action  against  a  railway  company 
for  injuries  at  a  crossing,  certain  evidence 
held  admissible. — Southern  Ry.  Co.  v.  Dong- 
lass  (Ala.)  268. 

In  an  action  against  a  railway  company  for 
injuries  at  a  crossing,  certain  evidence  held 
admissible,  in  view  of  what  it  was  competent 
for  plaintiff  to  show. — Southern  By.  Co.  v. 
Douglass  (Ala.)  268. 

In  an  action  against  a  railway  oonipany 
for  injuries  at  a  crossing,  evidence  hela  to 
support  a  judgment  for  plaintiff.^-8ont]iem 
Ry.  Co.  T.  Donbass  (Ala.)  268. 

In  an  action  against  a  railway  company  for 
injuries,  instruction  held  not  objectionable  for 
failini^  to  use  the  word  "proximate"  in  an- 
thorizmg  a  recovery  if  the  company  was  negli- 
gent.— Southern  Ry.  Co.  ▼.  Douglass  (Ala.j 
268. 

In  an  action  against  a  railway  company  for 
injuries,  an  instruction  held  not  objection- 
able as  not  based  on  evidence. — Southern  By. 
Co.  V.  Douglass  (Ala.)  268. 

Evidence  in  action  for  personal  injury  from 
a  train  held  sufficient  to  sustain  findings  that 
the  unlawful  speed  of  the  train  was  the  proxi- 
mate cause  of  the  accident,  and  that  there  was 
no  contributory  negligence. — Ulinois  Cent.  B. 
Co.  T.  Watson  (MissI)  69. 

•The  defenses  that  the  unlawful  speed  was 
not  the  proximate  canse  of  the  accident  and 
that  the  person  injured  was  guilty  of  contribu- 
tory negligence  held  the  only  ones  permissible 
where  in  a  municipality  one  is  injured  by  a 
train  running  at  an  unlawful  speed. — Illin(^ 
Cent.  B.  Co.  v.  Watson  (Miss.)  89. 

{   9.    ——  Injuries  to  persons  on  or  near 
tracks. 

Instructions  as  to  contributory  negligence 
held  faulty. — Alabama  Great  Southern  R.  Co. 
V.  Fulton  (Ala.)  282. 

The  operatives  of  a  railroad  traiin  are  under 
no  obligation  to  keep  a  lookout  for  persons 
traveling  near  the  track  on  a  thoroughfare  not 
a  public  highway. — Alabama  Great  Southern 
B.  Co.  V.  Fulton  (Ala.)  282. 

Operatives  of  a  railroad  train  held  to  be  re- 
quired to  use  every  means  at  hand  to  allay 
the  fright  of  a  mule  being  driven  near  the 
track. — Alabama  Great  Southern  B.  Co.  y. 
Fulton  (Ala.)  282. 

•Where  the  operatives  of  a  train  know  that 
a  person  driving  a  vehicle  is  near  the  track, 
they  are  guilty  of  negUp:ence  if  they  cause  the 
engine  to  make  unusual  noises  ciQcnlated  to 
frighten  an  animal  of  ordinary  gentleness. — 
Alabama  Great  Southern  B.  O).  v.  Fulton 
(Ala.)  282. 

•In  an  action  for  death  of  plaintifTB  intes- 
tate at  a  crossing,  refusal  to  direct  a  verdict 
for  defendant  held  not  error. — ^Kansas  City, 
M.  &  B.  B.  Co.  V.  Ferguson  (Ala.)  348. 

•In  an  action  for  the  death  of  one  mn  over 
by  a  railroad  train,  it  was  competent  to  show 
the  condition  as  to  the  freiinency  and  number 
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ox  one  run  orer  oj  a  xnun,  an  insirucnun,  eveu 
if  haTing  a  misleading  tendency,  held  not  re- 
T-ersible  error. — Alabama  Great  Sonthem  R. 
Oo.  T.  Guest  (AU.)  654. 

In  an  action  for  the  death  of  one  mn  over 
by  a  railroad  train,  under  the  evidence  and  a 
count  of  the  complaint  held  proper  to  refuse  to 
instruct  there  could  be  no  recovery  under  such 
count. — Alabama  Great  Southern  B,  Co.  v. 
Guest  (Ala.)  654. 

In  an  action  for  the  death  of  one  run  over 
by  a  railroad  train,  an  instruction  as  to  the 
care  required  of  defendant  held  erroneously 
refused. — Alabama  Great  Southern  R.  Oo.  t. 
Ouest  (Ala.)  654. 

A  railroad  company  is  liable  for  injuries  to 
a.  pedestrian  by  explosion  of  a  torpedo  placed 
on  a  rail  near  a  hlgnway. — Illinois  Gent  R.  Co. 
■V.  Schultz   (Miss.)   lOioe. 

'Where  servant  wantonly  injured  plaintiff  on 
railroad  track,  contributory  negligence  of  plain- 
tiff held  no  defense. — Vicksbnrg,  S.  &  P.  Ry. 
Co.  V.  Barmore  (Miss.)  1013. 

§  10.   — ^  lajiiriea  to  animals  en  or  near 
traoks. 

'Where  a  locomotive  engineer  Is  negligent  in 
keeping  a  lookout,  but  afterwards,  when  it  is 
too  late  to  prevent  a  collision,  discovers  an 
animal  upon  the  track,  the  railroad  is  liable 
*or  the  consequent  injury  to  the  animal. — 
'Western  Ry.  of  Alabama  v.  Stone  (Ala.)  723. 

*It  is  negligence  for  a  railroad  to  operate  a 
locomotive  and  train  of  cars  at  night  at  so 
great  a  rate  of  speed  that  it  is  impossible  to 
stop  the  train  within  the  distance  that  the  loco- 
motive headlight  illuminates  the  track. — West- 
ern Ry.  of  Alabama  v.  Stone  (Ala.)  723. 

•Complaint  against  a  railroad  for  killing 
cattle  on  the  track  held  sufficiently  definite  in 
Its  allegations  as  to  time  and  place  of  injury. — 
Western  Ry.  of  Alabama  v.  Stone  (Ala.)  723. 

'Complaint  against  railroad  for  killing  cattle 
on  the  track  held  to  sufficiently  allege  negli- 
gence.— Western  Ry.  of  Alabama  v.  Stone 
(Ala.)  723. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  Uie  track,  it  is  not  necessary 
for  the  complaint  to  allege  the  name  of  the 
employ^  who  was  in  control  of  the  locomotive 
which  struck  the  cattle. — Western  Ry.  of  Ala- 
bama V.  Stone  (Ala.)  723. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  certain  evidence  held 
properly  excluded  under  the  pleadings. — West- 
em  Ry.  of  Alabama  v.  Stone  (Ala.)  TiS. 

In  an  action  against  a  railroad  for  the  killing 
of  cattle  on  the  track,  certain  instruction  held 
properly  refused  as  obscure  and  misleading. — 
Western  Ry.  of  Alabama  v.  Stone  (Ala.)  723. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  certain  charge  as  to 
the  impossibility  ofpreventing  the  injury  held 
properly  refused. — Western  Ry.  of  Alabama  v. 
Stone  (Ala.)  723. 

A  railroad  company  is  liable  for  the  killing 
of  a  mule  on  the  track,  though  its  employes 
did  not  know  of  its  presence,  but,  under  the 
circumstances,  were  bound  to  know  it. — Mon- 

Sogna  V.  Illinois  Cent.  R.  Co.  (La.)  699;  In  re 
[ongogna,  Id. 

'In  an  action  for  the  killing  of  a  mule  on  a 
railroad  track,  defendant  is  not  liable  where 
the  killing  was  not  the  result  of  fraud  or  care- 


raiiivKU  uuuipauies  iQBurerv  ox  biuck  wnicu  way 
be  killed  in  the  operation  of  their  trains,  ivt 
exacts  from  them  the  exercise  of  lenl  vigi- 
lance.— Mongogna  v,  Illinois  Cent.  B.  Oo.  (la.) 
689;  In  re  Mongogna,  Id. 

'In  a  suit  against  a  railroad  company  for 
killing  certain  stock,  defendant  held  entitled 
to  a  peremptory  instruction  in  its  favor. — 
Southern  Ry.  Co.  v.  Murry  (Miss.)  478. 

In  an  action  against  a  railroad  for  injuries 
to  a  mole,  evidence  held  sufficient  to  require 
submission  of  the  case  to  the  jury,  under  Code 
1892,  t  1808.-^ohn8on  t.  IlUnois  Cent.  R.  Oo. 

(Miss.)  780. 

111.  Fires. 

In  an  action  against  a  railroad  for  burning 
cotton  in  a  warehouse,  contributory  negligence 
of  warehouse  company  held  not  chargeable  to 
plaintiff  who  had  intrusted  Iiis  cotton  with  the 
company. — Alabama  Great  Southern  R.  Co.  v. 
Clark    (Ala.)    816. 

In  an  action  against  a  railroad  for  destruc- 
tion of  property  by  fire  emitted  from  sparks  of 
engine,  evidence  as  to  the  movements  of  the 
engine  held  admissible. — ^Alalmma  Great  South- 
em  R.  Co.  V.  Clark  (Ala.)  8ia 

In  an  action  against  a  railroad  for  destroying 
property  by  negligently  emitting  sparks  from 
an  engine,  certain  cross-examination  as  to  move- 
ments of  the  engine  held  proper. — ^Alabama 
Great  Southern  R,  Co.  v.  Clark  (Ala.)  816. 

'In  an  action  a^inst  a  railroad  for  destroying 
property  by  negligently  emitting  sparks  from 
an  engine,  whether  the  engine  was  near  enough 
to  have  caused  the  fire  held  a  question  for  the 
jury. — ^Alabama  Great  Southern  R.  Co.  v.  Clark 
(Ala.)  816. 

In  an  action  against  a  railroad  for  destroying 
property  by  negligently  emitting  sparks  n-om 
an  engine,  certain  instructions  ignoring  defect- 
ive condition  of  spark  arresters  on  the  engine 
held  properly  denied. — Alatama  Great  Southern 
R.  Co.  V.  Clark  (Ala.)  816. 

In  an  action  a^nst  a  railroad  for  destroying 
property  by  negligently  emitting  sparks  from  an 
engine,  charge  that  the  uncontroverted  evidence 
showed  that  the  engine  was  in  good  condition 
held  properly  refused. — Alabama  Great  South- 
ern R.  (Jo.  T.  Clark  (Ala.)  816. 

RAPE. 

(Confessions,  see  "Criminal  Law,"  (  16. 
Inconsistent  statements  by  witness,  see  "Wit- 
nesses," i  7. 

f  1.  OCeaaea  aad  rospoasiblUty  there* 
for. 
Rev.  St  1892,  |  2S98,  as  amended  by  Acts 
1901,  p.  Ill,  c.  4965,  punishes  the  crime  of 
intercourse  with  female  under  18  under  circum- 
stances that  do  not  make  the  act  rape,  and  the 
female  involved  means  the  person  between  10 
and  18  years.— Wilson  v.  State  (Fia.)  471. 

Rev.  St.  1892,  {  2396,  punishing  statutory  rape 
on  a  female  under  10  years,  is  not  repealed  by 
Rev.  St  1892,  §  2598.  as  amended  by  Acts  1901, 
p.  Ill,  c.  4965,  raising  the  age  from  16  to  18 
years,  and  increasing  tne  degree  of  punishment, 
and  repealing  all  inconsistent  laws. — Wilson  v. 
State  (Fia.)  471. 

While  it  is  necessary,  under  Rev.  St.  1892,  { 
2396,  relating  to  statutory  rape,  to  allege  and 
prove  a  different  state  of  facts  to  justify  a 
conviction   where   prosecuting   witness   is  over 


•  Volat  aaaotated.    See  ayllaboa. 


S  «•     FroseevtloB  and  piuusnmeat. 

An  Indictment,  charging  that  the  accnaed  did 
by  force  unlawfully  attempt  to  commit  rape 
by  thai  and  there,  unlawfully,  by  force,  at- 
tempting to  have  aezual  intercourse,  is  fatally 
defective  in  failing  to  aver  an  overt  acb^ 
Hogan  V.  State  (Fla.)  404. 

RATIFICATION. 

By  corporation  of  acts  of  director,  we  "Corpo- 
rations," (  5. 

Of  agency  by  hasband  or  wife,  see  "Husband 
and  Wife.''^  S  1- 

Of  sale  of  community  property,  see  "Husband 
and  Wife,"  |  4. 

REAL  ACTIONS. 

See  "Ejectment":  "Forcible  Entry  and  De- 
tainer," I  L 

A  certain  action  Xeld  a  petitory  action. — Gil- 
more  V.  Schenck  (La.)  40. 

•PlaintiS  in  a  petitory  action  to  recover  must 
show  a  better  title  than  defendant  in  posses- 
sion.— Booksh  T.  New  Iberia  Sugar  Go.  (La.) 
S45. 

REAL  PROPERH. 

See  "Property." 

REASONABLE  DOUBT. 

As  to  killing  in  self-defense,  see  "Homicide." 

(   12. 
Instructions,  see  "Criminal  Law,"  |  28. 
Sufficimcy   of  evidence,   see  "Criminal   Law," 
J  17. 

RECEIPTS. 

Warehouse  receipts,  see  "Warehousemen." 


RECEIVERS. 

Stipulatints  as  to  application  for, 
lations." 


"Stlpu- 


I   1. 


and   groujiAM   of   re«eWer> 


Nature 
ship. 

A  bill  for  the  appointment  of  a  receiver  in 
ejectment  to  take  charge  of  the  rents  and  profits 
pending  suit  held  sufficient — Baker  t.  Starling 
(Ala.)  778. 


i  S. 


tment,     anallfloatiom,     and 


Appolati 
'     tenure. 

'Appointment  of  receiver  without  notice  to 
adverse  parties  held  erroneous,  nnder  Code  1S9S, 
t  799.— Walker  Conn^  Cioal  &  Mineral  Land 
Co.  V.  Long  (Ala.)  770. 

RECEIVING  STOLEN  GOODS. 

Under  Cr.  Code  1896,  H  5060,  6054,  a  Jury 
finding  one  gnilty  of  receiving  stol«i  property 
worth  leas  than  $5  held  not  authorized  to  fix  the 
term  of  imprisonment  or  hard  labor  for  the 
county. — Moss  V.  State  (Ala.)  830. 

An  instruction  on  a  trial  'or  burglary  and  re- 
ceiving stolen  property  held  properly  refused 
t)ecau8e  ignoring  the  charge  of  burglary. — Moss 
T.  State  (Ala.)  830. 

An  instruction  on  a  trial  for  burglary,  larce- 
ny, and  receiving  stolen  property  held  properly 


|rKV|l«ri.jr    itoto    l^rvyvrijr    fci-uscu    lm^v&ub.;    uncuu- 

ant,  tliough  not  knowing  where  the  person  vbo 
sold  the  goods  got  them,  might  know  that  they 
were  stolen.— Moas  v.  State  (Ala.)  830. 

Where,  on  a  trial  for  burglary,  larceny,  and 
receiving  stolen  property,  the  jury  foond  accusfd 
guilty  of  receiving  stolen  property,  the  refoMl 
to  give  instructions  relating  to  the  other  offensea 
charged  will  not  be  considered  on  appeal. — ^Mom 
V.  SUte  (Ala.)  830. 

The  market  value  of  property  held  the  proper 
criUrion  under  Cr.  Oxle  1888,  |  5052,  authoris- 
ing a  judgment  for  the  owner  for  the  value  o( 
the  property  on  finding  accused  gnilty  ot  receiv- 
ing tiie  same  as  stolen  property. — Hose  v. 
State  (Ala.)  830. 

A  verdict  finding  one  gnilty  of  receiving  sto- 
len property  held  sufficient. — Moas  t.  State 
(Ala.)  ^. 

RECONDUCTION. 

Of  contract  of  employment,  see  "Master  and 
Servant,"  U  1.  2- 

RECORDS. 

Dismissal  of  appeal  for  defects,  see  "Appeaj 
and  Error,"  {  11;  "Criminal  Law."  i  38. 

Jurisdiction  of  court  to  be  shown  by  record. 
see  "Courts,"  |  1. 

QfJudMal  prooeedina$. 
See  "Courts,"  t  2. 
Transcript    on    appeal    or    writ   of    error,   see 

"Appeal    and    Error,"    |S    7,    8;    "Criminal 

Law,"  U  37,  40. 

Of  particular  inttnimeintt. 
See  "Chattel  Mortgages,"  |  1;  "Deeds,"  %  L 

RECUSATION. 

Change  of  venue,  see  "Venue,"  |  2. 

REDEMPTION. 

From  mortgage,  see  "Mortgages."  {  8. 
From  sale  on  execution,  see  "Execution,"  {  S. 
From  tax  sales,  see  "Taxation,"  {  5. 
From  vendor's  lien,  see  "Vendor  and  Purchas- 
er," i  2. 

REFERENCE. 

See  "Arbitration  and  Award." 

In  action  to  foreclose  mortgage,  see  "Mort- 
gages," «  7. 

In  proceedings  to  redeem  from  execution  sale, 
see  "Execution,"  (  3. 

I    1.    Referees  and  prooeedincs. 

Under  Code  1898,  i  743,  subd.  8,  Md.  tii» 
register,  on  reference  to  him,  should  allow  re- 
spondent to  introduce  witnesses,  though  notice 
had  not  been  given  complainant  at  the  open- 
ing of  the  reference. — Brady  v.  Brady  (AlaO 
237. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 


i    1.    Right  of  aetlon  and  defe 

'Equity  can,  on  proper  allegations  and  proof. 
reform  a  deed  to  express  the  real  agreement  w 
the  partie8.-^acobs  T.  Patodi  (Fla.)  833. 


*  Point  annotated.    See  syUalraa. 
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'Equity  will  reform  a  written  inatrument, 
'vehich  by  mistake  does  not  contain  true  agree- 
ment of  the  partiee,  only  when  the  mistake  is 
plain  and  the  proof  satisfactory. — Jacobs  t. 
Parodi  (Fla.)  8&. 

%    S.    PxoeeedlitKS  and  vellef. 

*Bill  for  relief  on  the  gronnd  of  mistake 
must  state  with  precision  the  facts  constituting 
the  mistake. — Pearson  t.  Dancy  (Ala.)  474. 

•A  demurrer  to  bill  to  reform  deed  on  the 
(round  of  want  of  equity  held  proi>erly  oyer- 
ruled.-n;acobs  ▼.  Parodi  (ria.)  8S3. 

Evidence  in  an  action  to  reform  an  instrument 
because  of  mistake  of  the  scrivener  held  to 
sustain  a  decree  for  complainants. — Jacobs  v. 
Parodi  (Fla.)  833. 

REGISTRATION. 

Of  deeda,  ■«•  "Deeds,"  |  L 

REHEARING. 

See  "New  Trial." 
In  equity,  see  "Equity,"  |  8. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error."  |  12. 

REINSTATEMENT. 

Of  appeal,  see  "Appeal  and  Error,"  |  XL 

RELEASE. 

Of  portfoutor  oIomm  <if  riohU  amd  Mabtttttet. 

See   "Chattel   Mortgages,"   |  8;    "Mortgages," 

I  6. 
landlord's  lien,  see  "Landlord  and  Tenant,"  t  4 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence."  f  S. 
Of  evidence  in  criminal  proaeentitms,  see  "Crim- 
inal Law,"  t  & 

RELIGION. 

Bights  of  parent  as  to  religions  instruction  of 
children,  see  "Parent  and  Child." 

REMAINDERS. 

Effect  of  partition  on  rights  of  remaindermen, 
see  "Partition."  t  1. 

'Limitations  held  not  to  mn  against  remain- 
«lermen  till  termination  of  the  life  estate. — 
Bolen  V.  Hoven  (Ala.)  379. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  |  23. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Eqoity," 
{  1;  "Injunction,"  J  1.  .    "     '• 

Effect  on  right  to  enjoin  disturbance  of  ease- 
ment, see  "Easements,"  {  2. 

Effect  on  right  to  mandamus  of  another  ade- 
quate legal  remedy,  see  "Mandamus,"  |  1. 


peai  ana  airror,    t  iw- 

REMOVAL 

Of  college,  see  "Colleges  and  Universities.'* 

Of  county  seat,  see  "Counties,"  I  1. 

Of  state  officers  or  employes,  see  "States,"  S  I* 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue." 
{2. 

REMOVAL  OF  CLOUU. 

Bee  "QuieUng  Title." 

RENEWAL 

Of  contract  of  employment,  sea  "Master  and 
Servant,"  SS  1,  2. 

RENT. 

See  "Landlord  and  Tenant,"  |  4. 
Rights  of  devisees,  see  "WilU,"  |  8. 

REOPENING  CASE. 

Review  of  discretion  of  court,  sea  "Criminal 
Law."  f  41. 

REPAIRS. 

Of  Ughwar,  aee  "Highways,"  |  L 


REPEAL 


Of  municipal  ordinances,  sm 

rations,    {  4. 
Of  statutes,  see  "Statutes," 


"Mnnicipal  Coriio- 
J  T. 


REPLEVIN. 

See   "Detinue." 

Continuance  of  litigation  by  •neeeasor  of  sheriff. 

see  "Abatement  and  Revival,"  |  1. 
Determination   of  claim   for   laborer's    lien   in 

replevin,  see  "Master  and  Servant,"  |  2. 
Supersedeas  of  execution  on  replevin  bond,  see 

"Supersedeas." 

I   1.    Proaaadlaca  for  takiac  amd  rede- 
UvMy  of  proportjr. 

A  substituted  trustee  suing  out  replevin  by 
affidavit  in  his  own  name  hM  not  precluded 
from  showina  that  he  held  the  property  as 
trustee.— McCarty  v.  Key  (Miss.)  TW. 

S   X.  Pleading;  and  aTldcBe*. 

Where  issue  is  joined  on  a  plea  of  non 
detinet  in  an  action  to  recover  personal  mop- 
erty,  the  burden  of  proof  is  on  plaintiff. — ISeal 
V.  McKee  (Ala.)  OgI. 

In  an  action  to  recover  personal  property,  evi- 
dence held  insufficient  to  show  title  in  plaintiff. 
—Seal  T.  McKee  (Ala.)  664. 

REPLICATION. 

See  "Pleading,"  f  4. 

REPLY. 

Sm  "Pleading,"  |  4. 


•P«imt 


siatod.    8m  syUabaa. 
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"Trial,"  t  8. 

REQUESTS. 

For  instrnctioiis  in  civil  actions,  see  'Trial," 

J  9. 
For  instmctions  in  criminal  proaecudona,  see 

"Criminal  Law,"  |  30. 


RESCISSION. 


"Oaa- 


Oancellation  of  written  instmment,  aee 

cellation  of  Instmmenta." 
Of  contract  for  aale  of  Kooda,  see  "Sales,"  i  S. 
Befusal  of  goods  by  consignee  as  constitating 

readssion  of  sale,  see  "Carriers,"  |  2. 

RESERVATIONS. 

For  grantor  in  fraudulent  convexance,  aee 
"Fraudulent  Conveyances,"  S  !• 

RES  GEST^. 

In  civil  actions,  see  "Evidence,"  {  3. 
In  criminal  prosecutions,  see  "Criminal  Law." 
I  & 

RES  JUDICATA. 

See  "Judgment,"  |  8. 

RESTRAINT  OF  TRADE. 

Power  of  one  spouse  to  bind  other  by  covenant 
in,  see  "Husband  and  Wife."  t  1. 

RESULTING  TRUSTS. 

See  "Trusts,"  t  1* 

RETIRING  PARTNERS. 

See  "Partnership,"  S  8. 

RETROSPECTIVE  LAWS. 

Constitutional  restrictions,  see  "Constitntlcnal 
Law,"  i  9. 

RETURN. 

Of  indictment,  see  "Indictment  and  Informa- 
tion," «  1. 

Of  record  of  proceedings  for  purpose  of  review, 
see  "Appeal  and  Error,"  S|  7,  & 


REVENUE. 


See  "Taxation." 


REVIEW. 


See  "Appeal  and  Error";  "Certiorari";  "Crimi- 
nal Law,"  a  34-43. 


Of  statute,  see 


REVISION. 

"Statutes,"  {  7. 

REVIVAL 


Of  actions,  see  "Abatement  and  Revival,"  (  2. 


Of  pardon,  see  "Pardon." 

REWARDS. 

Code  1892,  {  1387,  contemplates  approval  of 
both  the  circuit  court  and  of  the  board  of  so- 
pervisors  of  an  allowance  of  a  statntory  reward. 
— ^Tate  County  v.  Moore  (Miss.)  781. 

RIGHT  OF  WAY. 

See  "Basements." 

RIPARIAN  RIGHTS. 

Bee  "Waters  and  Water  Courses,"  |  1. 

RISKS. 

Assumed  by  employs,  see  "Master  and  Setr- 
ant."  U  6.  8, 10. 

ROADS. 

See    "Highways." 

Streets  in  cities,  see  "Monicipal  OorpontioiHL'' 
H  6,7. 

ROBBERY. 

Instructions  In   general,  see  "Criminal  l*w," 

i  25. 
Reception  of  evidence  at  trial,  see  "Oriminal 

Law,"  i  21. 

An  indictment  for  robbery,  describing  curren- 
cy alleged  to  have  been  stolen  as  "one  two  bill, 
lawful  currency  of  the  United  States  of  Ameri- 
ca," held  insufficient — Watts  v.  State  (Ala.) 
456. 

Evidence  h^d  sufficient  to  sustain  a  convictioo 
of  robbery. — Lewis  v.  State  (Ala.)  928. 

In  a  prosecution  for  robbery,  certain  ervidence 
held  not  substantive  evidence  that  any  other 
amount  than  that  ^oven  by  the  state  was  taken 
from  prosecutor.-— Barddell  v.  State  (Ala.)  975. 

In  a  prosecution  for  theft  of  a  dime  and  two 
nickles  the  proof  was  sufficient  with  respect  to 
the  nickles,   it  was  not  indispensable  to  make 

Sroof  with  regard    to  the    dime. — Barddell  v. 
tate  (Ala.)  975. 

Under  Code  1896,  I  5479,  certain  remarks  of 
the  court  as  to  the  extent  of  the  punishment, 
made  in  response  to  a  juror's  question,  held  per- 
tinent and  in  conformity  to  the  statute. — Bard- 
dell V.  State  (Ala.)  975. 

Where  accused  was   charged  with   robbery, 

the  felonious  assault  having  been  committed 
with  a  revolver,  the  reception  of  revolver  in 
evidence,  under  special  instructions  that  the 
jury  shonid  not  consider  it  unless  subsequently 
connected  with  the  accused,  is  not  reversible 
error.— -State  t.  Grordon  (La.)  625. 

ROGUES  GALLERY. 

Restraining   exhibition   of   photograph    In,   see 
"Injunction,"  (  2. 

ROYALTIES. 

Under  mining  lease,  aee  "Mines  and  Minerals," 
S  1. 


•  Point  aaaotated.    See  eyllabva. 
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see  "ManoamoB,"  |  x. 

RULES  OF  COURT. 

See  "Conrtt,"  I  2. 

Applicable   to    equity   practice,   see    "Equity." 

SALES. 

Authority  of  agent  as  to  warrantieB,  see  "Prin- 
cipal and  Agent,  S  1. 

By    auction,   see   "Auctions   and   Auctioneers." 

Bstoppel  affecting  title  to  goods  sold,  see  "Es- 
toppel,"  t  2. 

Harmless  error  in  admission  of  eTidence  as  to 
breach  of  warranty,  see  "Appeal  and  Error," 
S  20. 

Joinder  of  canses  for  deceit  and  for  breach  of 
contract,  see  "Action,"  {  2. 

Of  community  property,  see  "Husband  and 
Wife,"  {  4. 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  |  5. 

Of  realty,  see  "Vendor  and  Purchaser." 

On  execution,  see  "Execution,"  (  3. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
M  6,  7. 

On  order  or  judgment  of  court,  see  "Judicial 
Sales." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  |  9. 

Partition  sales,  see  "Partition,"  {  1. 

Pleas  in  action  for  price  of  goods  sold,  see 
"Pleading,"  g  8. 

Set-off  In  action  for  purchase  price  of  ma- 
chinery, see  "Set-Off  and  Counterclaim,"  |  1. 

Tax  sales,  see  "Taxation,"  |  4. 

I  1.  Beqnlaltes  and  Talldlty  of  ooa- 
traot. 
In  an  action  for  goods  sold,  evidence  of  a  wit- 
ness who  had  been  in  defendant's  employ,  etc., 
that  he  did  not  Icnow  that  any  goods  had  been 
bought  on  commission,  as  defendant  claimed 
the  goods  in  question  were,  held  admissible. — 
Weir  V.  Long  (Ala.)  974. 

In  an  action  for  the  price  of  goods  allesed  to 
have  been  sold,  evidence  as  to  payments  made  by 
defendant  for  previous  bills  Iteld  admissible. — 
Weir  V.  Long  (Ala.)  974. 

*In  an  action  to  recover  for  goods  sold,  failure 
of  defendant  to  read  the  order  for  the  goods,  or 
his  ignorance  of  its  contents,  held  no  defense. — 
Main  T.  Radney  (Ala.)  981. 

In  an  action  to  recover  for  goods  sold,  evidence 
examined,  and  held  insufficient  to  show  fraud  in 
the  obtaining  of  defendant's  signature  to  an 
order  for  the  goods. — Main  v.  Radney  (Ala.)  981. 

i    2.    OoastnietlOB  of  contraet. 

Where  a  partner  sells  his  interest,  and  the 
business  is  conducted  by  tlie  other  and  a  new 
partner^  held,  that  there  was  a  discontinuance 
of  bURioess  by  "the  purchaser,"  within  the 
condition  as  to  credit  in  a  contract  of  sale  to 
the  firm. — ^Warren  &  Lanier  v.  Cash  (Ala.) 
124. 

I   3.    Modifleatloii  or  reselsslon  of  eon- 
traot. 

'Seller  of  lard  Arid  to  have  no  right  to  re- 
quire its  return,  without  returning  to  the  buyer 
the  purchase  money  paid. — German-American 
Provision  Co.  v.  Jones  Bros.  &  Co.  (Miss.)  521. 

i  4.    Perfonnanee  of  oontraot. 

Where  one  party  to  a  contract  of  sale  pre- 
pares a  receipt  showing  part  payment  of  the 


>L>euvery  oi  gooos  to  earner,  consignea  to  ine 
order  of  the  seller,  to  be  transported,  held  not  a 
delivery  of  the  goods  to  the  purchaser. — Sears, 
Roebuck  ft  Co.  v.  Martin  (Ala.)  722. 

{  S.     Opexmtlon  and  ofloot. 

A  person  who  did  not  in  fact  purchase  per- 
sonalty, but  took  a  bill  of  sale  thereof  as  a 
sham,  acquired  no  title  as  against  a  subsequent 
buyer  from  the  seiier.— Chandler  Bros.  t.  Hig- 
gins  (Ala.)  576. 

In  a  controversy  relating  to  the  ownership 
of  personalty  claimed  bv  the  parties  as  buyers 
from  the  same  seller,  the  exclusion  of  certain 
evidence  held  error. — Chandler  Bros.  ▼.  Hig- 
gins  (Ala.)  67& 

Certain  evidence  held  admissible  on  the  issue 
whether  a  buyer  at  the  time  of  his  purchase 
knew  of  a  third  person's  unrecorded  mortgage 
covering  the  goods. — Ard  t.  Crittenden  (Ala.) 
675. 

I   6.    Bemedies  of  seller. 

A  plea,  which  is  but  a  denial  of  the  averment 
of  tne  complaint  that  the  account  sued  on 
was  due,  held  not  to  require  a  reply  to  allow 
of  proof  of  a  condition  snortening  the  time  of 
credit. — Warren  &  Lanier  v.  Cash  (Ala.)  124. 

In  an  action  for  goods  sold,  plaintiff  held 
entitled  to  prove  by  defendant  on  cross-examina- 
tion, when  introduced  in  his  own  behalf,  that 
defendant  paid  the  freight  on  the  goods. — 
Equitable  Mfg.  Co.  v.  Martin  (Ala.)  IGd. 

In  an  action  for  the  price  of  lard,  evidence 
held  to  show  i^at  the  buyer  received  compound 
lard,  instead  of  pure  leaf  lard,  as  warranted 
by  the  seller. — German- American  Provision  Co. 
V.  Jones  Bros.  &  Co.  (Miss.)  521. 

In  an  action  for  the  price  of  lard,  where  the 
defense  was  breach  of  warrantv,  evidence  of 
loss  or  gain  of  the  buyer  on  the  lard  held  inad- 
missible.—German-American  Provision  Co.  v. 
Jones  Bros.  &  Co.  (Miss.)  521. 

I  7.    Romediea  of  bnyer. 

*Pleas  of  breach  of  warranty  held  not  re- 
quired to  aver  how  the  warranty  was  made. 
--Warren  &  Lanier  v.  Cash  (Ala.)  124. 

'Pleas  of  breach  of  warranty  held  not  re- 
quired to  aver  evidential  facts. — Warren  ft 
Lanier  v.  Cash  (Ala.)  124. 

The  measure  of  damages  for  breach  of  con- 
tract to  sell  personalty  is  the  difference  he- 
tween  the  agreed  price  and  that  at  which 
similar  property  can  be  bought. — ^Alabama 
Chemical   Co.   v.   Geiss   (Ala.)  255. 

Assurances  by  a  seller  that  he  will  deliver 
the  goods  sold  do  not  change  the  measure  of 
damages  for  a  breach  to  deliver. — Alabama 
Chemical  Co.  v.  Geiss  (Ala.)  255. 

The  damages  recoverable  for  breach  of 
contract  to  sell  chattels  must  be  the  natural 
and  necessary  consequences  of  the  breach. — 
Alabama  Chemical  Co.  t.  Geiss  (Ala.)  255. 

A  buyer  of  lumber  tor  the  erection  of  a 
building  held  not  entitled  to  recover  certain 
damages  for  the  seller's  breach  of  contract. 
— Alabama  Chemical  Co.  v.  Geiss  (Ala.)  255. 

An  allegation  that  a  buyer  of  lumber  could 
not  obtain  it  in  the  citv  where  the  seller  should 
have  delivered  it  held  not  an  allegation  that 
the  same  could  not  have  been  procured  in  the 
open  market. — Alabama  Chemical  Co.  v.  Geiss 
(Ala.)  255. 

In  an  action  for  breach  of  a  contract  between 
plaintiff   and   defendant,   evidence   relating   to 
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•Failure  of  buyer  to  retnrn  goods  in  accordance 
with  stipulations  of  contract  held  to  preclude 
him  from  asserting  that  the  eoods  were  not  as 
represented. — <3harter  Gas  ft  Engine  Co,  v.  Bar- 
ton (Ala.)  985. 

I  8.     CoadltioBal  sales. 

•Demand  held  not  necessary  to  entitle  the  sell- 
er in  a  conditional  sale  to  recover  the  property 
from  a  remote  purchaser. — Worthiugton  t.  i, 
Q.  Rhodes  &  Son  Co.  (Ala.)  614. 

By  the  express  terms  of  Acts  1898-99,  p.  1120, 
amending  Ck>de  189(t,  I  1017,  relative  to  condi- 
tional sales,  that  section  of  the  Code  does  not 
apply  to  Montgomery  and  Jefferson  counties. — 
Worthington  v.  A.  O.  Rhodes  &  Son  Co.  (Ala.) 
614. 

*The  seller  of  a  chattel  on  condition  that 
title  remain  in  him  till  the  price  is  paid  held 
not  to  lose  title  by  recovering  judgment  for 
the  price. — £.  B.  Forbes  Piano  Co.  v.  Wilson 
(AlaO  645. 

Complainant  held  to  have  a  superior  Hen  on 
the  proceeds  of  a  judgment  against  a  railroad 
company  for  the  destruction  of  property  sold  by 
complainant  under  a  conditional  sale  both  un- 
der a  contract  between  the  parties  and  inde- 
pendent thereof. — X.  L.  Murphy  &  Co.  T.  Amer- 
ican Soda  Fountain  Co.  (Mitrg.)  100. 

SATISFACTION. 

Of  legacy,  see  "Wills,"  |  8. 

Of  mortgage,  see  "Mortgages,"  {  S. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

General  taxes  tor  school  purposes,  see  "Taxa- 
tion," ^  8. 

Mandamus  to  compel  issuance  and  sale  of 
school  certificates,  see  "Mandamus,"  f  2. 

Right  of  teacher  to  diastise  pupil,  see  "As- 
sault and  Battery."   |  2. 

Special  or  local  laws,  see  "Statutes,"  I  8. 

I   1.    Pablle  sebools. 

Where  a  teacher's  wife  taught  for  him  during 
his  illness,  the  jury  might  find  that  the  school 
accepted  her  services  in  lien  of  those  of  her  hus- 
band, and  that  the  teacher  was  to  receive  the 
compensation  therefor. — Southern  Industrial 
Institute  V.  HelUer  (Ala.)  163. 

Iiaws  1005,  c.  6384,  in  expressly  providing  for 
a  colored  normal  school  and  also  for  a  normal  de- 
partment to  the  University  of  the  State  of 
Florida,  and  conferring  on  the  state  tx>ard  of 
education  and  state  board  of  control,  acting 
joinUy,  authority  to  establish  and  maintain  a 
normal  department  for  the  Instruction  of  white 
female  teachers  in  the  Florida  Female  College  at 
any  time  it  may  be  deemed  necessary,  sufficiently 
complies  with  Const,  art.  12,  J  14,  relating  to 
such  normal  schools. — State  v.  Bryan  (Fla.)  929. 

SEALS. 

Limitation  of  actions  on  sealed  instruments, 
see  "Limitation  of  Instruments,"  i  1. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
S  11. 


Harmless  error  in  admission  of  evidence,  see 

"Criminal  Law,"  S  43. 
Instructions  in  general,  see  "Criminal  Lew," 

I  26. 

I  1.    Crfaalaal  seapoaclblUty. 

•Letters  written  Iqr  defendant  to  prose<^ 
triz  held  admi88ibI|L  though  written  after  the 
act  of  seduction. — ^Weaver  v.  State  (Ala.)  341. 

In  a  prosecution  for  seduction,  a  qaestiou 
ss  to  whether  defendant  was  seen  in  tue  com- 
munity after  he  became  aware  of  prosecn- 
trix's  condition  held  admissible. — ^Weaver  v. 
State  (Ala.)  341. 

*In  a  prosecution  for  seduction,  evidence 
of  prosecutrix's  brother,  that  he  heaird  defend- 
ant tell  prosecutrix  that  he  loved  her,  heli 
admissible. — Weaver  v.  State  (Ala.)  SH. 

A  request  to  charge  that,  if  prosecutrix  had 
surrendered  her  virtue  to  defendant  in  189S 
under  a  promise  of  marriage,  defendant  eonid 
not  be  convicted  of  seducing  her  in  1901,  kfM 
properly  refused. — ^Weaver  v.  State  (Ala.)  341. 

A  request  to  charge  that,  if  prosecutrix  bad 
intercourse  with  defendant  prior  to  the  date 
in  question,  she  was  nqt  on  that  day  a  chaste 
woman,  held  properly  refused. — ^Wearer  v. 
State  (Ala.)  341. 

*A  request  to  charge  that  the  jury  conld  infer 
that  the  prosecutrix  was  unchaste  from  the 
state's  failure  to  produce  testimony  as  to  her 
character  was  properly  refused. — Weaver  v. 
State  (Ala.)  341. 

In  a  prosecution  for  seduction,  a  request  tt 
charge  that  the  testimony  did  not  show  such 
corroboration  as  would  authorize  a  conviction 
AeW  properly  refused. — ^Weaver  v.  State  (Ala.) 
341. 

*In  a  prosecution  for  seduction,  a  request  to 
charge  held  properly  refused,  as  not  properly 
framed,  and  as  requiring  an  acquittal,  unless 
prosecutrix  was  corroborated  by  other  testimony 
"as  to  tlie  promise  of  marriage,"  etc. — Weaver 
V.  State  (Ala.)  341. 

In  a  prosecution  for  seduction,  a  request  to 
charge  as  to  the  willingness  of  prosecutrix  to 
submit  to  sexual  intercourse  held  properly  re- 
fused.— ^Weaver  v.  State  (Ala.)  341. 

In  a  prosecution  for  seduction,  the  age  of 
prosecutrix  is  not  an  issue  of  the  case  in  sucb 
sense  that  proof  of  any  particular  age  will 
constitute  a  defense. — ^Wbatiey  v.  State  (Ala.) 
1014. 

.  In  a  prosecution  for  seduction,  defendant 
was  entitled  to  show  that  prosecutrix  wa.': 
older  than  she  had  stated  herself  to  be  in  her 
testimony. — Whati^  v.  State  (Ala.)  1014. 

*In  a  prosecution  for  seduction,  an  ex  parte 
certificate  as  to  character  of  prosecutrix  ktld 
incompetent — WhaUey  v.  State  (Ala.)   1014. 

In  a  prosecution  for  seduction,  a  conversation 
between  prosecutrix  and  defendant  in  reference 
to  a  previous  marriage  and  divorce  of  d^endant 
was  admissible. — Whatiey  v.  State  (Ala.)  1014. 

*In  a  prosecution  for  seduction,  testimony 
whether  or  not  defendant  was  making  love  to 
prosecutrix  held  relevant  and  material. — What- 
iey V.  State  (Ala.)  1014. 

*In  a  prosecution  tot  seduction,  it  was  proper 
for  the  state  to  show  bow  longdefendant  "kept 
company"  with  prosecutrix.— Whatiey  v.  State 
(Ala.)  1014. 
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a»»t«  (Ala.)  1014. 

SELF-DEFENSE. 

S««  "Homicide,"  ||  4,  7.  12. 

SEPARATION. 

Sm  "Hnaband  and   Wife,"   |  6. 

AccotmtinK  by  Imsbaod  for  wife's  Interest  in 

commanitT  property  on  filing  auit  for,  see 

"Hnalwsd  and  Wife,"  |  4. 

SEQUESTRATION. 

Where  a  mit  has  been  closed  by  final  Judg- 
ment, no  farther  proceedings  conld  be  had  except 
■nch  as  might  be  reqoired  for  the  execution 
of  the  judgment. — Martel  t.  Jennings-Herwood 
OU  Syndicate  (La.)  441:  In  re  Martel.  Id. 

SERVANTS. 

Sea  "Master  and  Servant" 

SERVICES. 

See  "Master  and  Servant,"  {  2. 

Of  attorney,  see  "Attorney  and  Client,"  |  2. 

Of  auctioneer,  see  "Auctions  and  Aactioueers." 

SERVITUDES. 

See    'Tksements." 

SET-OFF  AND  COUNTERCLAIM. 

In  action  for  wrongful  death,  see  "Death,"  |  1. 

Pleading  matter  of  set-off  or  counterdaiiai,  see 
"Pleading,"    i   3. 

Set-off  in  summary  proceedings  against  at- 
torney, see  "Attorney  and  Client,"  {  1. 

f    1.    Snbjeet-mattar. 

CSaim  for  conyersion  of  mortgaged  property 
A  eld  the  subject  of  set-ofC  nnder  Code  1(W6,  { 
3728,  against  the  balance  due  on  an  acooont. — 
Debter  t.  Henry  (Ala.)  72. 

Under  an  agreement  between  a  bank  and  its 
debtor,  Md,  on  insolvency  of  the  bank,  that 
the  debtor  was  entitled  to  set  off  certain  de- 
posits against  the  amount  of  his  debt. — Renfro 
V.  Yarbroogh  (Ala.)  660. 

Grantee,  who  was  not  a  party  to  a  judgment 
for  penalty  prescribed  by  C!ode  1896,  |  4137, 
for  wrongful  cutting  trees  belonging  to  another, 
held  not  entitled  to  set  off  such  Judgment  against 
his  grantor's  claim  for  purchase  money. — -Turn- 
er V.  Lawson  (Ala.)  76o. 

*In  a  suit  for  the  purchase  price  of  certain 
machinery,  defendant  was  not  entitled  to  plead 
an  unliquidated  demand  for  breach  of  warranty 
of  the  machinery  as  a  set-off. — W.  T.  Adams 
Mach.  Co.  T.  Thomas  (Miss.)  810. 

SETTLEMENT. 

Of  bill  of  exceptions,  see  "Criminal  Law," 
{  87;  "Exceptions,  Bill  of,"  {  2. 


ujcu,    aw       u  lift  J,        9    u. 

(Jontinnance  of  action  by  successor,  see  "Abate- 
ment and  Revival,"  |  1. 
Jndidal  sales  by,  see  "Judicial  Sales." 

I    1.    Powecs,  duties,  and  llabllitiea. 

•Under  Acts  1898,  p.  490,  No.  203,  {  6,  the 
sheriff  may  require  security  for  his  coats  from 
the  plaintiff,  though  as  between  the  plaintiff 
and  defendant  the  latter  may  be  condemned  in 
costs. — Martel  v.  Jennings- Hey  wood  Oil  Syndi- 
cate (La.)  705;  In  re  Martel,  Id. 

SHIPPING. 

Liabil!^  of  stevedore  for  Injury  to  servant, 
see  "Master  and  Servant,"  |  O. 

I   1.    Charters. 

Where  the  owners  of  a  barge  placed  thereon  a 
master  to  load  the  barge  in  a  certain  way,  and 
the  loss  of  the  barge  was  occasioned  by  the 
manner  of  loading,  the  bailees  were  not  liable 
under  the  ordinary  terms  of  the  bailment.— 
Dunwoody  v.  Saunders  (Fla.)  966. 

SIGNATURES. 

To  affidavit  for  commencement  of  criminal  prose- 
cution, see  "Criminal  Law,"  §  6. 

To  deeds,  see  "Deeds,"  |  2. 

To  demand  for  jury  trial,  see  "Jury,"  i  1. 

To  notice  of  application  for  special  or  local 
law,  see  "Statutes,"  ^  2. 

SLANDER. 

See  "Libel  and  Slander." 

SLAVES. 

*A  child  bom  of  slaves,  the  mother  dying 
before  close  of  the  Civil  War,  held  illegiti- 
mate, so  that  a  legitimate  child  of  another 
mother  by  the  same  father  conld  not  inherit 
from  the  first  child. — Johnson  t.  Shepherd 
(Ala.)  223. 

SPECIAL  LAWS. 

See  "Statutes,"  »  2,  3,  9. 
Of  court,  see  "Courts,"  |  2. 

SPECIFIC  PERFORMANCE. 

Demurrer  to  pleading  in  action  for,  see  "Plead- 
ing," i  5. 

Quo  warranto  to  enforce  contract,  see  "Quo 
Warranto,"  i  1. 

I   1.    Katvre  sad  srowada  of  roaaedj  la 

general. 

*Rule  as  to  specific  performance  of  contract 
for  mortgage. — Brown  v.  E.  Van  Winkle  (3in 
&  Machine  Works  (Ala.)  243. 

i  S.     Oontraeta  enforceable. 

In  an  action  to  enforce  specific  performance  of 
a  contract  for  the  conveyance  of  land,  a  descrip- 
tion in  the  contract  of  the  land  as  that  pur- 
chased by  defendant  at  a  certain  sheriff's  sale 
held  not  void  for  uncertainty. — Farmer  v.  Sel- 
lers (Ala.)  772. 

'Specific  performance  of  a  parol  contract  for 
the  conveyance  of  land  will  not  be  granted  un- 
less there  is  clear  proof  of  a  fair  contract.— 
ThompeoD  v.  Jonea  (Ala.)  983. 
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SPIRITUOUS  LIQUORS. 

See   "Intoxicating  Liquon." 

STARE  DECISIS. 

8e«  "Ooorta,"  i  2. 

STATEMENT. 

By  witnew  Inconsistent  with  testimony,  see 
^Witnesses,"  t  7. 

STATES. 

Appeal  in  criminal  prosecution,  tee  "Griminal 
fiaw,"  J  34. 

Authority  of  appellate  court  on  reqnest  of 
governor  to  pass  on  constitutionality  of  stat- 
utes, see  "Courts,"  i  5. 

Courts,    see    "Courts. 

Enactment  of  statutes  relating  to  state  aid 
In  building  courthouse,  see  "States,"  {  2. 

LeglslatiTe  power,  see  "Constitutional  Law,"  g  8. 

Legislative  power  over  municipal  corporation, 
see  "Municipal  Corporations,    i  8. 

Power  of  to  remove  college,  see  "Colleges  and 
Universities." 

Powers  as  to  dispeusatiou  of  liquors,  see  "In- 
toxicating Liquors,"  S  2. 

Powers  as  to  levy  of  tax  on  occupations,  see 
"Licenses,"  {  1. 

Special  or  local  laws  relating  to  state  aid  In 
erection  of  courthouse,   see   "Statutes,"   {  3. 

Title  to  tide  lands,  see  "Navigable  Waters," 
L 

(    1.    Oovemment  and  otteers. 

Oen.  Acts  1903,  p.  50,  {  1.  snbd.  86,  snd  sec- 
tion 3  (page  54),  neld  to  repeal  Act  Feb.  27, 
1901.  i  7  (Acts  1900-01,  p.  1201),  appropriat- 
ing $700  in  addition  to  salary  to  the  director  of 
the  department  of  ardiives  and  history. — Owen 
V.  Beale  (Ala.)  907. 

Members  of  board  of  control,  charged  with  lo- 
catinpr  and  controlling  state  institutions  of 
leanung,  whose  terms  of  office  are  definitely 
fixed,  heid  civil  officers  under  the  Constitution 
of  the  state,  and  the  fact  that  there  is  no  sal- 
ary fixed  thereto  does  not  make  it  any  less  a 
civil  office. — In  re  Members  of  Legislature 
(Fla.)  63. 

Under  Const,  art.  3,  {  5,  ineligibility  of  Sen- 
ator or  Member  of  the  House  of  Representa- 
tives to  any  civil  office  in  the  state  that  has 
been  created  or  the  emoluments  whereof  shall 
have  been  increased  during  his  term  continues 
during  the  entire  time  for  which  he  was  elected, 
and  he  cannot  render  himself  eligible  by  re- 
signing from  Legislature. — In  re  Members  <^ 
Legislature  (Fla.)  63. 

Laws  1905,  c.  6884,  Is  not  violative  of  either 
article  3.  section  27  of  the  Constitution,  provid- 
ing that  the  Legislature  shall  provide  for  the 
election  by  the  people  or  appomtment  by  the 
Governor  of  all  state  officers  not  otherwise 
provided  for,  or  section  5  of  article  6,  providing 
that  the  Legislature  shall  have  power  to  exclude 
from  every  office  within  the  state  all  persons 
convicted  of  certain  crimes  by  reason  of  the 
fact  that  it  provides  for  the  appointment,  by 
the  Governor,  as  members  Of  the  state  board 
of  control,  five  citizens  from  diflferent  sections 
Of  the  state  with  certain  definite  qualifications. 
— Stote  T.  Bryan  (Fla.)  929. 


Flsecl    «iajimceai«iit,    p«bUe    debt, 
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proper  educational  qualifications  for  admission 
to  such  state  college  or  university.— State  v. 
Bryan  (Fla.)  929. 

The  duties  of  the  state  board  of  control, 
established  by  Laws  1905,  c.  5384,  are  govern- 
mental, and  the  office  is  permanent  and  remains 
to  be  filled,  though  the  mcumbents  may  die  or 
resign.— State  v.  Bryan  (Fla.)  929. 

The  qualifications  and  exclusion  of  persons  as 
members  of  the  state  board  of  control,  fai  Laws 
1905,  c.  6384,  relate  not  to  the  dassee  of 
persons,  but  to  place  and  length  of  reeideDce, 
and  do  not  make  the  appointment  to  the  office 
a  legislative  appointment,  but,  in  compliance 
with  the  constitutional  provision,  sucb  appoint- 
ment is  required  to  be  made  by  the  Ooremor, 
whose  discretion  is  not  limited  except  by  the 
reasonable  requisites.— .State  ▼.  Bryan  (Fla.) 
929. 

If  the  Governor  should  wish  to  remove  one  or 
more  of  the  members  of  the  state  board  of  con- 
trol, established  by  Laws  1906.  c.  5384.  it  is 
presumed  ttiat  he  would  do  so  in  the  way  pre- 
scribed by  Const  art.  4,  {  Ifi. — State  ▼.  Btyan 
(Fla.)  9Zi. 

i  *• 

and  seenrltles. 

Acts  1902.  p.  106,  No.  79,  as  amended  by  Acts 
1904,  pp.  214,  309,  Nos.  96,  179,  compelling  the 
parish  of  Orleans  to  erect  a  courthoase,  and  pro- 
viding that  the  state  shall  contribute  toward  the 
erection  of  the  building  and  be  part  owner 
thereof,  la  not  violative  of  Const,  art.  58. — 
Benedict  ▼.  City  of  New  Orleans  (La.)  792. 

Because  an  appropriation  for  the  erection  of 
a  building  is  required  to  be  drawn  ont  of  the 
treasury  only  as  may  be  found  necessary  in  tlie 
course  of  the  construction  of  the  building,  and  is 
not  required  to  be  spent  within  two  years,  it  is 
not  obnoxions  to  article  88  of  the  Constitution. 
— Benedict  v.  City  of  New  Orleans  (La.)  792. 

Acts  1896,  p.  30,  c.  34,  i  7,  held  not  of  itself 
to  constitute  an  appropriation  of  money  for  the 
payment  of  state  bonds  issned  thereunder. — 
Colbert  v.  State  (Miss.)  65. 

Under  Const.  H  63,  64,  68,  69,  73,  in  the  ab- 
sence of  a  specific  appropriation,  the  Governor 
had  no  power  to  order  the  payment  of  bonds 
issued  under  Acts  1896,  p.  27,  c.  34,  from  other 
moneys  in  the  state  treasury.— -Colbert  v.  State 
(Miss.)  65. 

Appropriation  by  the  Legislature,  in  1900, 
for  the  payment  of  interest  on  "other  state 
indebtedness,"  held  to  include  interest  on  bonds 
issued  under  Acts  1896,  p.  27,  c.  34,  snd  to  di.o- 
close  a  legislative  intent  that  the  bonds  should 
remain  outstanding  during  that  entire  year. — 
Colbert  t.  SUte  (Miss.)  65. 

Onie  option  to  retire  state  tMnds  ander  Acts 
1896.  p.  30,  c.  34,  t  7,  heU  a  legislative  power, 
which  the  Governor  was  not  anthorized  to  ex- 
ercise by  Const.  {{  116,  123.— Colbert  t.  State 

(Miss.)  65. 

S   3.    Aotions. 

Any  power  of  the  Governor  at  common  law 
to  sue  in  name  of  state  held  superseded  by 
Const,  art.  5,  defining  executive  powers. — ^Henry 

V.  State  (Miss.)  856. 

Const,  art.  5,  and  Rev.  Code  1892,  {  2156,  held 
not  to  confer  on  the  Governor  the  right  to  sue 
in  the  name  of  tha  state. — H»ity  t.  State 
(Miss.)   856. 
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Authority  of  appellate  court  on  request  of 
governor  to  pass  ou  constitutionalltjr  of  stat- 
utes, see  "Courts,"  {  5. 

Constitutionality  of  in  general,  see  "Constitu- 
tional Law,"   i  2. 

Liaws  denyiug  due  process  of  law,  see  "Con- 
stitutional Law,"  I  d. 

Laws  denying  equal  protection  of  law,  see 
"Constitutional  Law,'?  |  8. 

Laws  impairing  obligation  of  contracts,  see 
"Constitutional  I^aw,"  |  5. 

Publication  of  notice  of  intention  to  apply  for 
passage  of  special  law,  see  "NewsiMpers." 

Validity  of  laws  affecting  civil  rights,  see 
"Constitutional  Law,"  8  7. 

Validity  of  laws  affecting  personal  liberty,  see 
"Constitutional  Law,"  |  4. 

Validity  of  retrospectiye  or  ex  post  facto  laws, 
see  ''Oonstitntional  Law,"  {  6. 

FrooMong  relating  to  parHeuIor  lubjeeta. 

See  "Animals";  "Asylums";  "Colleges  and 
Universities";  "Commerce,"  (  1;  "Convicts"; 
"Descent  and  Distribution";  "Discovery," 
I  1;  "Elections";  "Embezzlement";  "Exemp- 
tions," I  1;  "False  Pretenses";  "Gaming^*; 
"Garnishment,"  S  1;  "Homestead,"  S  8; 
"Homicide,"  S  2;  'Incest";  "Indictment  and 
Information,"  St  2,  4;  "Insurance,"  ii  1,  9: 
"Intoxicating  Liquors";  "Judges,*'  U  1-3; 
"Judgment,'^ 8  7;  "Judicial  Sales";  "Jury"; 
"Limitation  of  Actions" ;  "Mandamus,"  §  3 ; 
"Master  and  Servant,"  88  8,  9;  "Mechanics' 
Liens";  "Municipal  Corporations,"  |8  1,  3,  8; 
"Notaries";  "Officers,"  8  1;  "Kailroads,"  88 
1,  4,  10 ;  "Rape,"  8  1 ;  "Rewards" ;  "Schools 
and  School  Districts."  8  1;  "States,"  (  2; 
"Supersedeas";    "Taxation." 

Claims  against  county,  see  "Connties,"  (  4. 

Conditional  sales,  see  "Sales,"  8  8. 

Creation  and  establishment  of  courts,  see 
"Courts,"   8  2. 

Criminal  jurisdiction,  see  "Criminal  Law,"  8  3- 

Criminal   offenses,   see   "Criminal   Law,"   8   1- 

Election  to  determiue  issuance  of  county  bonds, 
see  "Counties,"  8  3. 

Occupation  tax,  see  "Licenses,"   8   1- 

Removal  of  county  seat,  see  "Connties,"  $  1. 

Sales  of  realty,  see  "Vendor  and  Purchaser," , 
8    !• 

Statute  of  frauds,  see  "Frauds,    Statute  of." 

I    1.    Enaetmeni,  reqnlaltea,  mnA  TBlldlty 
tn  ceneral. 

The  Legislature  has  power  to  pass  a  valid 
statute  to  take  effect  on  the  happening  of  a 
future  event. — Childers  y.  Shepherd  (Ala.) 
235. 


ege,       organized 
held  not   under 


'Alabama  Medical  College, 
nnder  Acts  1850-60,  p.  348, 
the  absolute  control  of  the  state,  within  Const, 
f  73,  so  that  a  statute  appropriating  money 
for  its  benefit,  passed  by  less  than  two-thirds 
of  all  the  members  of  the  Legislature,  was 
invalid.— State   v.   Sowell   (Ala.)   246. 

If  that  part  of  Act  Dec.  5,  1900  (Acts  1900 
01,  p.  l(n)>  which  abolishes  Walker  county 
court,  should  be  regarded  as  not  included  in  the 
title  of  the  act.  that  portion  of  the  act  which 
created  the  Walker  county  law  and  equity 
court  would,  nevertheless,  be  constitntional  and 
operative. — Norvell  v.  State  (Ala.)  357. 


A  judgment  rendered  at  a  term  of  court  or- 
ganized under  Gen.  Acts  1903,  p.  666,  was  void 
for  want  of  jurisdiction;  such  act  being  uncon- 
stitutional.— Yellow  Pine  Lumber  Co.  v.  Ran- 
dall (Ala.)  565. 
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Uniontown  v.  State  (Ala.)  814;  State  r.  Wil- 
bum  (Ala.)  816. 

*The  settled  rule  of  statutory  construction  Is 
that,  if  the  obnoxious  section  or  part  is  of 
such  import  that  the  other  section  or  parts 
without  It  would  cause  results  not  contemplat- 
ed or  desired  by  the  Legislattire,  then  the  entire 
statute  must  be  held  inoperative. — State  v.  Pat- 
terson (Fla.)  398. 

There  is  nothing  in  the  Constitution  of 
Florida  that  requires  the  journals  expressly  to 
show  the  adoption  of  amendmenta  to  bills. — 
West  r.  State  (Fla.)  412. 

Unconstitutional  provisions  in  a  statute,  if 
they  can  be  separated  from  the  valid  portions, 
and  the  legislative  purpose  expressed  in  so  much 
as  is  good  can  be  accomplished  independently 
of  the  void  part,  may  be  disregarded. — State 
V.  Bryan  (Fla.)  929. 

•The  word  "day"  as  used  in  Const.  8  72,  re- 
quiring nnapproved  bills  to  be  returned  by 
the  Governor  within  6  days,  Keld  to  mean  a  full 
day  of  24  hours. — Carter  v.  Henry  (Miss.)  690. 

Laws  1904,  p.  47,  c.  57,  held  not  to  become  a 
law  after  the  adjonnunent  of  the  Legislature 
of  that  year,  the  Governor  having,  under  Const. 
8  72,  three  days  after  the  meeting  of  the  next 
session  In  whicn  to  consider  it. — Carter  v.  Henry 
(Miss.)  690. 

*In  the  absence  of  a  statute,  the  day  on  which 
a  bill  is  presented  to  the  Governor  for  action  is 
to  be  excluded  in  determining  the  time  within 
which  he  is  required  to  return  or  approve  it. — 
Carter  ▼.  Henry  (Miss.)  690. 

(   S.    —  ITotloe  of  intention  to  apply  tor 
MUtetment. 

*Act  Sept.  14,  1903  (Loc.  Acts  1903,  p.  239), 
relative  to  jurisdiction  of  misdemeanor  cases 
in  a  certain  county,  held  void,  as  having  been 
passed  without  sufficient  compliance  with  Const, 
8  106,  as  to  notice  of  intention  to  apply  for 
passage  of  a  local  law. — State  ▼.  Speake  (Ala.) 
224. 

A  Joint  resolution  of  the  Legislature  held 
sufiScIent  to  authorize  the  spreading  on  the 
journal  of  each  house  of  proof  of  publication 
of  all  local  bills  after  the  adjournment  of  the 
session. — Childers  ▼.  Shepherd  (Ala.)  235. 

A  state  senate  joamal  held  to  sufiBciently 
show  that  it  was  completed  before  final  ad- 
journment of  the  Legislature.— Childers  v. 
Shepherd  (Ala.)  235. 

Pasting  of  a  newspaper  clipping  of  a  special 
act  and  the  affidavit  of  the  publisher  on  the 
legislative  journal  held  a  sutllcient  spreading 
of  the  notice  and  proof  upon  the  journal,  under 
Const.  8  106.— Childers  v.  Shepherd  (Ala.)  233. 

Const.  8  106,  prohibita  the  Legislature  from 
passing  a  law  creating  a  judicial  circuit  with- 
out the  publication  of  the  notice  prescribed. — 
State    V.    Sayre   (Ala.)    240. 


A  notice  of  application  for  the  passage  of  a 
local  act  prohibiting  the  sale  of  liquors,  etc., 
held  to  state  the  substance  of  Loc.  Acts  1903, 
p.  352,  within  Const.  8  106.— State  v.  WUliams 
(Ala.)  276. 

Under  Const.  8  106,  the  notice  of  intention  to 
apply  for  the  enactment  of  Act  March  6.  1903 
(I^oc.  Acts  19a3,  p.  101),  repealing  Act  Dec.  5, 
1900  (Acts  1900-01,  p.  107),  held  insufficient  to 
cover  a  provision  contained  in  the  first-meo- 
tioned  act — Norvell  v.  State  (Ala.)  337. 

*  Pvlat  MUMtatod.    Bm  ayllabva. 
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equity  conrt,  held  separable,  so  that  insuf- 
ficiency of  the  notice  with  respect  to  certain 
provisions  did  not  affect  the  validity  of  others. 
—Green  ▼.   State  (Ala.)  3(t2. 

•Under  Const.  |  106.  proof  of  pabMcati(Mi  of 
notice  of  intention  to  apply  for  enactment  of 
local  law  need  not  be  transcribed,  but  may  be 
pasted  in  journal. — Dudley  v.  Fitzpatrick 
(Ala.)  384. 

Act  Sept.  26,  1903  (Acts  1903,  p.  369),  pro- 
viding for  transfer  of  causes  between  courts  in 
Jefferson  county,  beM  a  local  law  within  Const. 
i  100.  requiring  publication  of  notice  of  inten- 
tion to  apply  for  enactment  of  local  laws. — 
Dudley  v.  Fitzpatriclt  (Ala.)  384. 

Jurat  to  affidavit  of  publication  of  notice  of 
intention  to  apply  for  enactment  of  local  law 
need  not,  under  Const.  {  106,  appear  in  printed 
copy  of  journal,  if  shown  in  original. — ^Dudley 
V.  FiUpatrick  (Ala.)  384. 

Published  notice  of  intention  to  apply  for 
enactment  of  local  law,  required  by  Const.  { 
106,  need  not  be  signed. — Dudley  T.  Fitzpatrick 
(Ala.)  384. 

Notice  of  intention  to  apply  for  enactment  of 
act  for  transfer  of  causes  in  JefFerson  county 
held    not    insufficient    for    failure    to    mention 

S articular  courts  named  in  act  (Acts  1903,  p. 
69).— Dudley  v.  Fitzpatrick  (Ala.)  384. 

Notice  of  intention  to  apply  for  enactment 
of  act  for  removal  of  causes  in  Jefferson  county 
held  not  insufficient  for  failure  to  set  out  details 
of  procedure  provided  in  act  (Acts  1903,  p.  369). 
—Dudley  v.  Fitzpatrick  (Ala.)  384. 

Local  Acts  1903,  p.  392,  relative  to  the  license 
and  sale  of  liquors  in  a  certain  county,  held 
repugnant  to  Const.  §  106,  requiring  the  publica- 
tion of  notice  of  intention  as  a  condition  of 
passing  local   laws. — Hudgius   v.   State    (Ala.) 

Under  Const.  S  225,  relative  to  municipal  in- 
debtedness. Acts  1903,  p.  69,  authorizing  munici- 
palities to  issue  bonds,  is  not  a  local  act  within 
the  meaning  of  Const.  |  106,  requiring  the  publi- 
cation of  notice  of  passage  of  local  acts. — 
Blakey  v.  City  C!ouncil  of  Montgomery  (Ala.) 
745. 

Substance  of  Loc.  Acts  1903,  p.  5,  establishing 
a  dispensary  in  a  certain  city,  held  sufficiently 
indicated  by  notice  of  intention  to  apply  for  its 
enactment  to  satisfy  the  requirements  of  Const. 
i  106.— Citv  of  Uniontown  v.  State  (Ala.)  814 ; 
State  V.  Wilburn  (Ala.)  816. 

Acts  1902,  p.  106,  No.  79,  as  amended  by  Acts 
1904,  pp.  214,  309,  Nos.  96,  179,  requiring  the 
parish  of  Orleans  to  erect  a  courthouse,  and  pro- 
yiding  that  the  state  shall  contribute  to  the  erec- 
tion of  the  building  and  be  a  part  owner  thereof, 
considered  in  connection  with  Const  art.  88,  Iteld 
not  a  local  law  within  Const,  arts.  48,  50. — 
Benedict  v.  City  of  New  Orleans  (La.)  792. 

{    3.     General  and  special  or  local  laira. 

•Acts  1903,  p.  488,  creating  a  judicial  cir- 
cuit, held  a  local  law,  within  C^nst.  {  110. — 
State  r.  Sayre  (Ala.)  240. 

Acts  1896-97,  p.  2ft5,  $  6,  establishing  the 
Tuscaloosa  county  law  and  equity  court,  held 
a  special  law. — Green  v.  State  (Ala.)  362. 

Loc.  Acts  1903.  p.  309,  amending  Acts  1806- 
97,  p.  26,').  $  6,  relative  to  the  Tuscaloosa  county 
law  and  equity  court,  held  not  in  conflict  with 
C<0D8t.  {  1(>5,  prohibiting  the  enactment  of  any 


xnuu,  c.  iKkcn,  is  uie  siaie  ooara  oi  control, 
which  is  nothing  more  than  a  lubordinate  public 
agency,  established  in  aid  of  a  public  porpoae, 
and  therefore  the  provisicms  of  Const,  art  3, 
{  25,  prohibiting  spedai  legislation  as  to  certain 
companies  or  associations  does  not  apply  to  the 
board,  so  that  chapter  5384  does  not  contain 
special  legislation  on  subjects  forbidden  by 
such  section  of  the  Constitution. — State  v.  Bry- 
an (Fla.)  929. 

The  term  "public  schools,"  as  used  in  Const, 
art.  3,  I  25,  as  amended  at  the  general  election 
in  1900,  authorizing  special  legislation  as  to  a 
university  or  the  public  schools,  should  not  be 
construed  to  mean  the  "public  free  schools."  as 
used  in  Const  art.  12,  {  1. — State  ▼.  Bryan 
(Fla.)  928. 

Acts  1902,  p.  106,  No.  79,  as  amended  by  Acts 
1904,  pp.  214,  369,  Nos.  96,  179,  compelling  the 
parish  of  Orleans  to  erect  a  courthouse,  and  pro- 
viding that  the  state  shall  contribute  toward 
the  erection  of  the  building  and  be  part  owner 
thereof)  does  not  grant  a  special  or  excIusiTc 
privilege  within  Const,  art.  48. — Benedict  t. 
City  of  New  Orleans  (La.)  792. 

i  4.    Snbjeets  and  titles  of  aeta. 

•Where  the  title  of  an  act  restrictively  ex- 
presses its  subject,  and  the  subject  dealt  with  in 
the  body  of  such  act  is  correspondingly  restrict- 
ed, such  title  is  constitutionally  snfficient — 
West  V.  State  (Fla.)  412. 

Const,  art  3,  {  16,  requiring  that  each  law 
enacted  shall  embrace  but  one  subject  expressed 
in  the  title,  was  to  prevent  omnibus  le^slation. 
and  to  prevent  surprise  or  fraud  on  the  Legis- 
lature.— State  V.  Bryan  (Fla.)  929. 

•While  the  provision  of  Const  art  3,  f  16. 
requiring  that  each  law  shall  embrace  but  one 
subject,  to  be  expressed  in  the  title,  is  man- 
datory, the  conrt  should  refuse  to  declare  an 
act  void,  except  in  clear  cases  that  are  free 
from  every  reasonable  doubt — State  t.  Bryan 
(Fla.)  929. 

The  amplification  of  the  title  to  an  act  so  as 
to  make  it  expressly  mention  matters  germane 
to  the  general  suljject  does  not  subject  the  title 
to  the  criticism  of  expressing  more  than  one 
subject.— State  v.  Bryan  (Fla.)  928. 

Unnecessary  matter  contained  in  the  title 
to  an  act  will  not  vitiate  it  provided  such  un- 
necessary matter  is  not  calculated  to  mislead. — 
Sute  T.  Bryan  (Fla.)  929. 

The  title  to  an  act  may  be  so  restrictive  as 
to  confine  the  body  of  the  act  to  such  phase 
of  the  subject  as  is  indicated  by  the  title. — 
State  V.  Bryan  (Fla.)  929. 

•It  is  a  sufficient  compliance  with  Const  art. 
3,  I  16,  if  the  subject  is  expressed  in  the  title 
to  the  act;  the  matters  properly  connected  with 
such  subject  not  being  required  to  be  expressed 
in  such  title.— State  y.  Bryan  (Fla.)  VBS. 

•The  title  to  an  act  may  be  general,  and  so 
long  as  the  generality  of  the  subject  therein 
expressed  does  not  conceal  the  real  object  of  the 
law,  or  some  provision  therein,  it  is  not  objec- 
tionable.—State  v.  Bryan  (Fla.)  929. 

•If  the  title  fairly  gives  notice  o£  the  subject 
of  the  act  it  is  all  that  is  necessary. — State  v. 
Bryan  (Fla.)  929. 

•The  subject  of  an  act  may  be  expressed 
generally  in  the  title,  and  if  the  general  subject 
is  clearly  disclosed,  or  may  be  readily  inferred 
from  the  details  in  the  title,  it  is  8Vfltci«ait — 
State  V.  Bryan  (Fla.)  928. 
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nxing  ine  cerms  oi  conn  in  lae  juoiciai  cir- 
cuit created  by  nnconatitutioDBl  Act  March  6, 
1903  (AcU  1903,  p.  88),  held  in  conflict  with 
Conat.  I  4S,  proTiding  that  the  subject  of  each 
law  ahaU.  be  expressed  in  ita  title. — Wallier 
y.  State  (Ala.)  242. 

The  proTiaion  of  Act  Dec.  5,  1900  (Acta  1900- 
01,  p.  107),  conferring  the  jurisdiction  of  all 
cases  formerly  triable  in  the  county  court  -ot 
Walker  county  upon  the  newly  created  Walker 
county  law  and  equity  court,  was  jtermane  to 
the  title.— Norvell  t.  State  (Ala.)  357. 

Acts  1894-95,  }}■  49a  limiting  the  criminal 
jurisdiction  of  justices  of  the  peace  and 
notaries  public  in  certain  precincts  of  3.  coun- 
ty, held  not  objectionable  as  containing  matter 
not  indicated  in  ita  title. — Lee  t.  State  (Ala.) 

see. 

Act  Feb.  23.  1903  (Acts  1903.  p.  64),  entitled 
"An  act  to  prohibit  the  sale  of  liquor  on  Sun- 
day." held  not  Tiolative  of  Const,  art.  4,  {  45, 
relating  to  subjects  and  titles  of  statutes. — 
Borck  V.  State  (Ala.)  580. 

Acts  1903,  p.  59,  authorising  cities  and  towns 
to  issue  bonds,  held  not  repugnant  to  Const, 
art.  4,  i  45,  requiring  the  subject  of  the  law  to 
be  expressed  in  the  title. — Blakey  v.  City  Coun- 
cil of  Montgomery  (Ala.)  745. 

Acts  1903.  p.  189,  c.  5197,  being  an  act  to 
amend  Laws  1897,  p.  146,  c.  4601,  entitled  "An 
act  to  amend  section  720  of  Revised  Statutes. 
In  reference  to  contracting  territorial  limita  of 
cities  and  towns,"  is  not  in  conflict  with  Const, 
art.  3,  i  16,  providing  that  each  law  shall  em- 
brace but  one  subject,  briefly  expressed  in  the 
title. — Town  of  Ormond  v.  Shaw  (Fla.)  108. 

Acts  1901,  p.  58,  c.  4930,  providing  for  pro- 
secution of  those  illegally  selling  liquor,  held 
not  unconstitutional  as  embracing  more  than 
one  subject. — Caesar  v.  State  (Pia.)  470. 

Laws  1903.  p.  96,  c.  6160,  entitled  "An  act  in 
relation  to  the  crime  of  embezzlement,"  is  not 
a  violation  of  Const,  art.  3,  I  16,  declaring  that 
an  act  shall  embrace  but  one  subject  to  be  ex- 
pressed therein. — ^Teston  v.  State  (Fla.)  787. 

The  title  of  the  inheritance  tax  law  suffi- 
ciently expresses  its  object,  as  required  by  Const. 
art.  31. — Succession  of  Levy  (La.)  37. 

Acts  1904,  p.  292,  No.  128,  forbidding  the  open- 
ing and  operation  ot  poolrooms,  is  not  unconsti- 
tutional as  containing  more  than  one  subject, 
in  violation  of  Const  1898,  art.  31. — State  t. 
Maloney  (La.)  539. 


inai  omiiiea  laws  cease  to  exist  ana  aaaitions 
therein  become  the  law  from  the  approval  of 
the  act  adopting  the  Ck>de. — State  v.  Towery 
(Ala.)  309. 

{   T.    Repeal,  anapeaslon,  azpiratloa,  and 
revlTal. 

*A  subsequent  statute,  revising  the  whole 
subject-matter  of  a  former  one,  and  evidently 
intended  as  a  substitute  for  it,  although  it  con- 
tains no  express  words  to  that  effect,  must  op- 
erate as  a  repeal  of  the  former. — ^Prowell  v. 
State  (Ala.)   164. 

(  8.     Oonstmetioa  and  operation. 

*In  interpreting  a  law,  it  is  legitimate  to 
take  into  consideration  the  history  which  led  up 
to  ita  enactment,  the  surrounding  circumstances, 
and  the  ends  intended  to  be  accomplished  there- 
by.— Prowell  v.  State  (Ala.)  164. 

*In  construing  statutes  that  construction  is 
favored  which  gives  efCect  to  every  part  thereof. 
— Goode  V.  State  (Pla.)  461. 

*A  practical  construction  of  a  statute  by  a 

foverumental  department  is,  when  not  in  con- 
ict  with  some  provision  of  the  Constitution 
or  plain  intent  of  the  act,  entitled  to  con- 
sideration by  the  courts. — State  y.  Bryan  (Fla.) 
929. 

The  Supreme  Court  in  construing  a  statute 
will  resort  to  the  common  knowledge  of  the 
public  at  large  on  the  conditions  which  led  to 
Its  enactment. — State  v.  Maloney  (La.)  539. 

Acts  1904,  No.  128,  providing  for  the  sup- 
pression of  poolrooms,  was  in  response  to  de- 
cisions of  the  Supreme  Court  that  betting  on 
horse  races  was  sanctioned  by  the  Civil  Code 
of  the  state,  and  is  to  be  construed  with  refer- 
ence to  the  particular  evils  sought  to  be  reme- 
died.— State  v.  Maloney  (La.)  539. 

{  9.     Pleading  and  evldanee. 

*As  to  local  laws  passed  under  the  old  Con- 
stitution, it  is  to  be  presumed  that  the  con- 
stitutional requirements  as  to  notice  were  com- 
plied with. — Norvell  v.  State  (Ala.)  357. 

*A  certain  entry  in  legislative  jonrnals  held 
no  evidence,  on  a  question  of  the  constitutional 
enactment  of  a  bill  into  law,  that  certain  words 
were  or  were  not  in  fact  contained  in  such  bill 
at  or  before  its  enactment  into  law. — West  v. 
State  (Fla.)  412. 

The  legal  presumption  is  that  the  Legislature 
did  not  intend  to  keep  contradictory  enactmente 
in  the  statute  book,  or  to  repeal  a  law  without 
expressing  an  intent  so  to  do. — Wilson  y.  State 
(Fla.)  471. 
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STAY. 

Effect  of  obtaininfr  stay  of  proceedings  on  ap- 
pearance,   see   "Appearance." 
Supersedeas,  see  "Supersedeas." 

STENOGRAPHERS. 

Presence    in    grand  Jury    room,  see    "Grand 
Jury." 

STEVEDORES. 

LiabilitT  of  stevedore  for  Injury  to  serrant,  see 
"Master  and  Servant."  S  6. 

STIPULATIONS. 

An  agreement  between  the  solicitors  of  record 
that  a  case  be  set  down  for  bearing  to  test  the 
sufficiency  of  defendant's  plea  of  defective  par- 
ties held  valid. — Ingram  &  Goodman  t.  Gill 
(AU.)  736. 

Failure  of  the  conrt  to  pass  on  the  sufficiency 
of  a  ple»  in  accordance  with  stipulation  of  solici- 


tors of  record  held  reversible  error. — Ingram  & 
Goodman  v.  Gill  (Ala.)  730. 

A  stipulation  not  to  press  an  immediate  appli- 
cation for  a  receiver  held  not  to  deprive  com- 
plainant of  the  right  to  a  receiver  on  the  hear- 
ing of  the  merits  of  liis  bill. — Baker  v.  Starling 
(Ala.)  776. 

An  agreement  between  attorneys  as  to  the 
facts  in  the  case,  filed  on  the  trial,  which  is 
not  limited  to  a  particular  occasion,  may  be  used 
on  a  second  trial. — Mugge  v.  Jackson  (Fla.) 
157. 

STOCK. 

Corporate  stock,  see  "Corporations."  }S  2,  6. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"   {(  3.  6. 

STOCK  LAWS. 

See  "Animals." 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 
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STREET  RAILROADS. 

Se«   "BaUroads." 

Act     requiring     aeparate     compartmeDts     for 

white  aiid  colored  persons  as  denial  of  priri- 

leges    and    immnnities,    see    "Constitutional 

Law,"   S   7. 
As    employers,     see     "Master     and     Servant," 

i    12. 
Carriage  of  passengers,  see  "Carriers." 
Death  caused  by  collision  of  railway  train  and 

street  car,  see  "Railroads,"  {  7. 
Instructions  in  general  in  action  for  injuries 

caused  by  negligence  of,  see  "Trial,"  S(  5, 
_7,   8. 
Pleading    lo    general    in    action    for  injuries 

caused  by  negligence  of,  see  "Pleading,"  t  1. 


t    1. 


•onstrvetloii,    and 


EstabUshaaent, 
aialBtenanee. 

A  city  ordinance  requiring  a  street  railway 
company  to  keep  in  good  repair  that  portion  of 
a  street  occupied  by  its  tracks  held  applicable 
to  additional  tracks  to  be  laid. — Montgomery 
St.  Ey.  Co.  V.  Smith  (Ala.)  757. 

S   8.    Recnlation  mnd  operation. 

A  complaint  in  an  action  against  a  street 
railway  company  for  injuries  received  held  good 
on  demurrer. — Birmingham  Ry.,  Light  & 
Power  Co.  v.  Livhigston  (Ala.)  S74. 

In  an  action  against  a  street  railway  company 
for  injuries  received,  the  question  of 'defendant's 
negligence  held'toi  the  jury. — Birmingham  Ry., 
Light  &  Power  Oo.  v.  Livmgston  (Ala.)  374. 

In  an  action  against  a  street  railway  for  in- 
juries, a  charge  held  properly  refused  as  confus- 
ing.— Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.) 
757. 

A  street  railway  held  not  released  from  the 
duty  of  keeping  street  in  Bafe  condition  by  the 
fact  that  the  city  engineer  was  overlooking  cer- 
tain work  being  done  by  the  railway. — Mont- 
gomery St.  Ry.  Co.  V.  Smith  (Ala.)  757. 

A  street  railway,  taking  possession  of  a  por- 
tion of  a  street  for  the  purpose  of  building  and 
operating  a  railway,  assumes  the  duty  of  keep- 
ing such  portion  of  the  street  in  a  safe  condi- 
tion for  travelers. — Montgomery  St.  Ry.  Co.  v. 
Smith  (Ala.)  757. 

The  fact  that  a  city  ordinance  requires  a 
street  railway  to  keep  the  street  in  good  repair 
does  not  make  it  any  the  less  liable  for  negli- 
gence in  leaving  without  the  usual  safeguards 
an  excavation  made  by  it  in  the  street. — Mont- 
gomery St.  Ry.  Co.  V.  Smith  (Ala.)  757. 

Where  a  motorman  should  and  must  have 
iSeen  a  child  of  tender  years,  unattended,  and  in 
dangerous  proximity  to  the  track,  It  was  his 
duty  to  use  commensurate  means  to  prevent  in- 
juring such  child. — Jacksonville  Electric  Co.  v. 
Adams  (Fla.)  183. 

Evidence  held  not  to  show  that  a  street  car 
ran  into  a  cart  any  more  than  that  the  cart  ran 
into  the  car. — Dewez  v.  Orleans  R.  Co.  (La.) 
433. 

*In  an  action  to  recover  for  injuries  caused 
'  by  a  collision  with  a  street  car,  the  fact  that 
a  car  has  passed  will  not  justify  the  driver  of 
a  vehicle  in  acting  upon  the  assumption  that  no 
other  is  near. — Dewez  v.  Orleans  R.  Co.  (La.) 
433. 

STREETS. 

See    "HighwayB";    "Municipal    Corporations" 


STRUCK  JURY. 

See  "Jury,"  (  8. 

SUBMISSION. 


To  arbitration,  see 
»  1. 


'Arbitration  and  Award," 


SUBROGATION. 

Holders  of  a  second  deed  of  trust  on  eertain 
land  held  not  entitled  to  enforce  the  same 
against  purchasers  under  a  senior  lien  without 
offering  to  pay  such  lien. — Ramoneda  Bros.  t. 
Loggins  (Mis&)  1007. 

SUBSCRIPTIONS. 

To    corporate    stock,    see    "Corporations, "    {| 

SUICIDE. 

As  affecting  liability  on  insurance  policy,  see 
"Insurance,"  (  10. 

By-laws  of  insurance  company  relating  to.  as 
impairing  obligation  of  contract,  see  "Con- 
stitutional Law,"  i  5. 

Competeucy  of  evidence  on  issue  of,  see  "Evi- 
dence," I  3. 

Evidence  in  homicide  as  to  purpose  of  dece- 
dent to  commit,  see  "Homicide,"  |  7. 


See   "Action." 


SUIT. 


SUMMARY  PROCEEDINGS. 

St  attorney,  see 

SUMMONS. 


By  client  against  attorney,  see  "Attorney  and 
Client,"  81. 


See    "Process." 


SUNDAY. 


See  "Holidays."  * 

Right  to  assert  trial  of  action  on  Sunday  where 

record  shows  trial  on  Saturday,  see  "Courts," 

§  2. 
Sales  of  liquor  on,  see  "Intoxicating  Liquors," 

t  4. 
Testimony  of  accomplice  purchasing  liquor  on 

Sunday,  see  "Criminal  Law,"  S  14. 
Title  of  statute,  see  "Statutes,"  {  5. 

A  verdict  rendered  on  Sunday  and  entered  on 
the  day  following  held  proper.— Sanford  t. 
State  (Ala.)  370. 

SUPERSEDEAS. 

On  appeal  In'fordble  entry  and  detainer,  see 
"Forcible  Entry  and  Detainer,"   {  1. 

Under  Code  1896,  i  1479,  execution  issued  on 
a  replevin  bond  wrongfully  declared  forfeited 
by  the  sheriff  will  be  superseded  on  petition  of 
injured  party. — Jesse  French  Piano  &  Organ 
Co.  V.  Bradley  (Ala.)  47. 

Petition  for  supersedeas  must  be  based  on 
matter  of  discharge  arising  aabaequeat  to  the 
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SUPKtMb  UUUKIS. 
8m  "Ooorta,"  i  5;  "Orimin«I  Law,"  t  84. 

SURETYSHIP. 

See   "PriDcipal   and   Snretr." 

SURRENDER. 

Of  Insarance  policy,  see  "Insurance,"  {  4. 

Of  tenant's  note  and  rental  contract  as  dis- 
charge of  landlord's  lien,  see  "Landlord  and 
Tenant,"  {  4. 

Of  written  instrument  for  cancellation,  aee 
"Cancellation  of  Instraments." 

SURVIVAL 

Of  caoae  of  action,  see  "Abatement  and  Re- 
vival," i  2. 

SUSPENSION. 

Of  writ  of  habeas  corpus,  see  "Habeas  Cor- 
pus,"  {  3. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Acquisition  of  tax  title  by  tenant  In  common, 

see  "Tenancy  in  Common,"  {  1. 
Act  imposing  tax  on  emigration  agent  as  denial 

of  due  process   of  law,   see  "Constitutional 

Law,"  I  9. 
Act  imposing  tax  on  emigration  agent  as  denial 

of  equal  protection  of  law,  see  "Constitutional 

Law,"  i  8. 
Adjudication  of  tax  title  in  suit  to  foreclose 

mortgage,  see  "Mortgages,"  }  7. 
Appellate  jurisdiction  to  determine  legality  of 

tax,  see  "Courts,"  {  5. 
Best  and  secondary  evidence  as  to  assessment, 

see,  "ISvidence,"  f  4. 
Copy  of  tax  roll  as  documentary  evidence,  see 

"Evidence,"  |  8. 
Mandamus  in  relation  to  taxation,  see  "Man- 
damus," IS  2,  3. 
Parol    or   extrinsic   evidence  of   tax   deed,   see 

"Evidence,"  §  9. 
Presumptions  as  to  collection,  see  "Evidence," 

12. 
Title  of  statute,  see  "Statutes,"  {  6. 

Xocol  or  special  taxes. 
See   "Highways,"    (    2;    "Municipal    Corpora- 
tions," {  8. 

Occupation  or  prMlege  taxes. 
See   "Intoxicating   liquors,"    i    2;    "Licenses," 
i  1. 

f    1.    Natnrs    aad    eztaat    ef    power    Im 
cameMd. 

The  power  to  impose  taxes  is  unlimited ;  the 
only  security  against  abuse  being  found  in  the 
structure  of  the  government  itself. — Succession 
ot  Levy  (La.)  37. 

I  S.    Uablllty  of  persona  and  property. 

Where  the  business  of  a  nonresident  corpora- 
tion was  located  in  the  state,  and  conducted 
through  a  local  agent,  claims  of  the  corporation 
in  definite,  tangible  form  are  taxable  in  the  same 
manner  as  similar  property  owned  by  a  resident. 


■on,  in  maiier  oi  laxation,  aoes  nor  emorace 
bills  or  notes  or  other  papers  taken  in  the 
course  of  business,  used  and  collected  here. — 
Monongahela  River  Consol.  Coal  &  Coke  Co.  v. 
Board  of  Assessors  (La.)  601. 

The  rule  "mobilia  sequuntur  personam"  gives 
way  before  express  law  destroying  it  in  any 
given  case,  where  constitutional  requirements  do 
not  stand  in  the  way. — Metropolitan  Life  Ins. 
Co.  V.  Board  of  Assessors  for  Parish  of  Orleans 
a-«.)  846. 

Under  Acts  1898,  p.  350,  No.  170.  S  7,  author- 
izing the  taxation  of  property  belonging  to  for- 
eign corporations  and  employed  here,  the  state 
is  not  required  to  go  beyond  its  limits  to  en- 
force the  tax,  but  Const,  art.  233,  furnishes  an 
adequate  remedy. — Metropolitan  Life  Ins.  Co. 
V.  Board  of  Assessors  for  Parish  ot  Orleans 
(La.)  846. 

Tnder  Acts  1898,  \t.  350,  No.  170,  J  7,  a  for- 
eign corporation  which  loans  money  in  Ixjui- 
siana  and  takes  notes  for  the  same  is  still  liable 
to  taxation  on  the  notes  after  the  removal  of 
them  beyond  the  limits  of  the  state. — ^Metro- 
politan Life  Ins.  Co.  v.  Board  of  Assessors  for 
Parish  of  Orleans  (La.)  846. 

.  Under  Acte  1898,  p.  350,  No.  170,  {  7,  the  par- 
ticular manner  by  which  the  moneys  used  by 
foreign  corporations  in  Louisiana  in  the  course 
of  business  is  obtained  is  a  matter  of  no  signifi- 
cance in  determining  the  liabili^  of  the  com- 
Sany  to  taxation  for  the  use  of  such  money. — 
letropolitan  Life  Ins.  O).  v.  Board  of  Assess- 
ors for  Parish  of  Orleans  (La.)  846. 

•Acts  1896.  p.  350,  No.  170,  t  7.  authorizing  the 
taxation  in  Louisiana  of  the  property  of  a  for- 
eign corporation  employed  by  it  witliin  the 
state,  is  constitutional. — Metropolitan  Life  Ins. 
Co.  V.  Board  of  Assessors  for  Parish  of  Orleans 
(La.)  816. 

*A  back  assessment  is  not  authorized  where 
the  property  lias  not  escaped  assessment 
in  fact,  though  the  first  assessment  is  void. — 
Adams  v.  Luce  (Miss.)  418. 

I  3.     lurry  aad  aaaessmeat. 

In  a  summary  proceeding,  under  Rer.  St. 
1892,  {  1.542,  to  have  an  assessment  declared 
not  unlawfully  made,  the  word  "aHsesHmeut" 
defined. — Louisville  &  N.  R.  Co.  v.  Board  of 
Public  Instruction  for  Jackson  County  (Fla.) 
480. 

A  proceeding,  under  Rev.  St.  1^92,  |  1542. 
to  have  an  assessment  declared  illegal,  will 
not  extend  to  irregularities  in  publishing  notices 
preliminary  to  calling  an  election  for  a  sub- 
district  school  tax. — Louisville  &  N.  R.  Oo. 
V.  Board  of  Public  IiLstruction  for  Jackson 
County  (Pla.)  480. 

The  state  is  bound  by  the  acts  of  her  taxing 
ofHcers  in  the  assewsment  of  property  and  col- 
lection of  taxes. — Booksh  v.  A.  Wilbert  Sons 
Lumber  &  Shingle  Co.  (La.)  9. 

I   4.    Sale    of   land    for   aonpayiaeat   of 
tax. 

Where  property  has  been  forfeited  to  the 
state  for  nonpayment  of  taxes,  and  the  state 
continues  to  assess  it  to  the  owner  and  collect 
taxes,  the  forfeiture  is  waived. — Booksh  v.  A. 
Wilbert  Sons  Lumber  &  Shingle  Co.  (La.)  9. 

Taxes  levied  by  the  state  of  Mississippi  in 
support  of  the  Confederate  government  for  the 
^ears  1861  and  1862,  though  void  because  hav- 
ing been  levied  by  a  de  facto  government,  could 
not  be  treated  as  never  having  been  paid  in 
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ot  1860  Aeld  required,  as  a  condition  precedent 
to  his  acquisition  of  title,  to  pa;  the  subse- 
quent void  taxes  assessed  for  the  benefit  of 
the  Confederate  States  for  1861  and  1862,  and 
the  sale  was,  therefore,  void. — Day  v.  Smith 
(Miss.)  526. 

I  6.     Radeaiptlan  from  tax  sale. 

Where  one  seeking  to  redeem  lands  from  a 
sale  for  taxes  pays  the  necessary  amount  to  the 
probate  judge  within  the  redemption  period,  the 
postiKtnement  by  the  judge  of  the  issuance  of  a 
certificate  of  redemption  until  after  the  time 
for  redemption  does  not  affect  the  redemptioner's 
right— Roach  y.  State  (Ala.)  685. 

Under  Code  1886^  S  4091,  the  right  of  re- 
demption from  a  tax  sale  may  be  claimed  by 
a  letter  written  by  the  party  seeliLing  redemption, 
directed  to  the  judge  of  probate,  and  including 
the  necessary  .iraount  to  cover  the  taxes,  etc. 
—Roach  V.  State  (Ala.)  685. 

Paper  title  is  not  indispensable  to  show  the 
right  to  redeem  from  a  tax  sale. — Roach  v. 
State  (Ala.)  685. 

<   6.    Tax  tltlM. 

Under  Code  1896,  {  4074,  the  doty  of  a 
judge  of  probate  to  issue,  after  the  expiration 
of  two  years  from  the  date  of  a  tax  sale,  a 
deed  of  the  land  sold,  held  a  ministerial  one. — 
Roach  V.  State  (Ala.)  685. 

Under  Code  1896,  §  4074,  judge  of  probate 
held  not  entitled  to  raise  objections  to  tax  pro- 
ceedings, or  to  show  irregularities  in  them,  on 
demand  of  the  purchaser  at  a  tax  sale  for  a 
deed  to  the  property. — Roach  t.  State  (Ala.) 
685. 

An  adjudication  of  land  to  the  state  for  non- 
payment of  taxes  held  null  and  void  in  toto. — 
Booksh  T.  A.  Wilbert  Sons  Lumber  &  Shingle 
Co.  (La.)  9. 

Prescription  does  not  run  against  an  owner 
in  possession,  in  favor  of  a  tax  title,  based 
upon  a  certain  adjudication  to  the  state. — 
Posey  T.  Ducros  (La.)  26. 

{  T.    iMgmvj,  Inkaritamee,  aad  trassfes 
taxes. 

Under  Inheritance  Tax  Law  (Acts  1904,  No. 
4.5)  §  4,  the  tax  collector  is  not  entitled  to  reim- 
bursement for  the  fee  of  an  attorney  retained 
by  him  to  prosecute  a  suit  for  the  tax. — Suc- 
cession of  Levy  (La.)  87. 

Under  the  federal  jurisprudence  United  States 
bonds  are  not  exempt  from  inheritance  tax. — 
Succession  of  Levy  (La.)  37. 

Under  the  inheritance  tax  law  the  debta  due 
from  succession  must  be  deducted,  the  remain- 
der onlv  being  subject  to  taxation. — Succession 
of  Levy  (La.)  37. 

TAX  DEEDS. 

As  color  of  title,  see  "Adverse  Possession,"  {  1. 

TEACHERS. 

See  "Schools  and  School  Districta,"  i  i. 

TELEGRAPHS  AND  TELEPHONES. 

Authority   of   telegraph   agent   In   general,   see 

"Principal  and  Agent,"  §  1. 
Credibility  of  witness  in  action  for  failure  to 

deliver  message,  see  "Witnesses,"  H  4-7. 


company  to  pay  money  as  affected  by  amount 
in  controversy,  see  "Courts,"  {  3. 

Opinion  evidence  in  action  for  failure  to  de- 
liver message,  see  "Evidence,"  S  10. 

Statementa  of  telegraph  agent  aa  to  authority 
as  hearsay,  see  "Evidence,"  g  7. 

i    1.    Racnlatlon  and  operatioa. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  whether  plain- 
tiff suffered  mental  pain,  and  whether  fnch 
pain  was  attributable  to  defendant's  neglizence. 
held  questions  for  the  jury. — Western  Union 
Telegraph  Co.  v.  Merrill  (Ala.)  121. 

•Duty  of  telegraph  company,  on  certain  facts, 
held  to  be  to  transmit  a  certain  message;  the 
risk  assumed  by  the  sender  being  that  the 
agent  to  whose  office  the  message  was  to  be 
sent  was  not  at  his  office. — Western  Union 
Telegraph  Co.  v.   Merrill  (Ala.)  121. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  pleas  alleg- 
ing plaintiff's  residence  outside  of  free  deliv- 
ery limits  held  bad. — Western  Union  Telegraph 
Co.  V.  Merrill  (Ala.)  121. 

*The  failure  of  a  telegraph  company  to  send 
a  message  is  a  breach  of  its  entire  contract, 
and  raises  a  presumption  of  negligence,  which 
it  has  the  burden  of  disproving. — Western  Un- 
ion Telegraph  Co.  v.  Merrill  (Ala.)  121. 

In  action  for  failure  to  deliver  telegram,  in- 
struction to  return  verdict  for  plaintiff  for 
actual  damages  held  erroneous  under  the  evi- 
dence.— Western  Union  Telegraph  Co.  v. 
Haley  (Ala.)  386. 

There  could  be  no  recovery  for  mental  suffer- 
ing for  failure  to  deliver  telegram  summoning 
physician,  where  he  could  not  have  attended 
if  telegram  had  been  delivered. — ^Western 
Union  'Telegraph  Co.  v.  Haley  (Ala.)  386. 

•Brother  held  entitled  to  recover  for  mental 
suffering  caused  by  failure  to  deliver  telegram, 
by  reason  of  which  family  physician  failed  to 
attend  sister. — Western  Union  Telegraph  Co. 
V.  Haley  (Ala.)  386. 

•Where  telegram  was  never  delivered,  sender 
held  entitled  to  nominal  damages  at  least. — 
Western  Union  Telegraph  Co.  t.  Haley  (Ala.) 
ooO. 

Where  willful  refusal  of  a  telegraph  company 
to  pay  over  money  to  one  entitled  thereto  causes 
one  to  travel  for  more  than  24  hours  without 
food  or  funds,  he  may  recover  damages  for 
bodily  pain  and  mental  anguish. — Western 
Union  Telegraph  Co.  v.  Wells  (Fla.)  838. 

When  the  refusal  of  a  telegraph  company  to 
pay  over  money  to  the  payee  of  a  telegraph  or- 
der causes  him,  though  without  funds,  to  act 
quickly,  a  finding  that  the  injurywas  not  sdf- 
imposed  will  not  be  disturbed. — Western  Union 
Tdegraph  Co.  v.  WeUs  (Fla.)  838. 

In  an  action  against  a  telegraph  company  for 
refusal  to  pay  over  the  amount  of  a  telegraph 
order  to  the  payee,  evidence  aa  to  the  suffering 
for  food  of  a  wife  and  children  may  be  admitted 
to  explain  why  the  payee  spent  a  small  sum  of 
money  he  had  on  them  rather  than  to  relieve  his 
own  wants. — Western  Union  Telegraph  Go.  T. 
Wells  (Fla.)  838. 

After  action  against  a  telegraph  company  for 
refusal  to  pay  over  to  the  (Miyee  of  a  telegram 
order  the  money  therein  named,  the  company  is 
not  relieved  of  liability  by  ^ying  over  that  sum 
to  the  transmitting  bank.— -WeBtem  Union  Tele- 
graph Co.  V.  Wells  (Fla.)  838. 
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Bee,  "riirnnon,  •  g  i. 
Between  widow  electing  to  talte  under  will  and 
devisees,  see  "Wills,*^  {  3. 

I    1.    Mtntnal  ric^ta.  dntiM,  and  lUbiU. 
ties  of  eo-teiuuits. 

*A  tax  title  acquired  by  one  joint  tenant 
inures  to  all  the  co-tenants. — Moragne  t.  Doc 
ex  dem.  Moragne  (Ala.)  161. 

Sale  of  land,  reserving  mineral  rights  by  one 
co-tenant  to  another,  *«W  not  to  disturb  the  co- 
tenancy in  the  mineral  rights,  and  limitations 
would  not  run  against  the  vendor's  interest  in 
the  mineral  rights  until  a  distinct  act  of  ouster 
by  the  vendee. — Moragne  v.  Doe  ex  dem. 
Moragne  (Ala.)  161. 

Where  a  stranger  to  the  title  purchased  an 
interest  in  certain  land  on  foreclosure,  his  snb- 
aequent  purchase  of  another  interest  of  a  joint 
owner  did  not  affect  the  question  of  redemption. 
— Given  v.  Troxel  (Ala.)  578. 

TENDER. 

See  "Deposits  In  Court" 

For  pun>ose  of  redemption  from  execution  sale, 
see  "Execution,"  i  3. 

Of  redemption  monpy  on  foreclosure  of  mort- 
gage, see  "Mortgages,"  S  8. 

Facts  held  insuflScient  to  constitute  a  waiver 
of  a  tender,  so  as  to  relieve  the  debtor  from 
liability  for  interest. — Andrews  ▼,  Frierson 
(Ala.)  ol2. 

A  superintendent  and  manager  of  a  company 
held  a  person  on  whom  a  tender  in  settlement 
of  a  claim  in  favor  of  the  company  might  be 
made. — Birmingham  Paint  &  Roofing  Ca  t. 
Crampton  &  Tharpe  (Ala.)  1020. 

*A  party  making  a  tender  held  excused  from 

firoducing   the   money. — Birmingham    Paint   & 
oofing  Co.  V.  Crampton  &  Thanje  (Ala.)  1020. 

*A  plea  of  tender  is  an  admission  of  plain- 
tiff's demand  to  the  extent  of  the  tender,  and, 
unless  plaintiff  proves  more  than  that  amount, 
the  verdict  on  uie  issue  joined  under  that  plea 
should  be  for  defendant. — Birmingham  Paint 
&  Roofing  Co.  V.  Crampton  &  Tharpe  (Ala.) 
1020. 


TERMINATION. 

Of  contract  of  employment,  see 
Servant,"  {{  1,  Z 


'Master  'and 


TERMS. 

Of  courts,  see  "Courts,"  }  2. 
Of  oflBce,  see  "Offlcers,"  f  1. 
Power  of  supernumerary  judge  as  to  holding 
terms  of  court,  see  "Judges,"  {  2, 


TESTAMENT. 


See  "Wills." 


See  "Larceny.* 


THEFT. 


THREATS. 


See  "Homicide,"  !  7. 

Bvidence  of  in  prosecution  for  arson,  see  "Ar 


ror  Doming  couri;,  see     uouris,     t  ^ 

For  meeting  of  police  jury,  see  "Counties,"  |  1. 

For  payment  of  interest,  see  "Interest,"  {  1. 

For  petition  for  habeas  corpus,  see  "Habeas 
Corpus,"  S  2. 

For  presentation  of  claims  against  decedent's 
estate,   see   "Executors  and  Administrators," 

„S  4. 

For  return  of  indictment,  see  "Indictment  and 
Information,"  f  1. 

For  return  or  approval  of  bills  by  Oovernor, 
see  "Statutes,"  {{  1,  2. 

For  settlement  of  bill  of  exceptions,  see  "Crim- 
inal Law,"  {  37. 

For  Higning  bill  of  exceptions,  see  "Exceptions,. 
Bill  of,"  i  2. 

For  taking  appeal  or  suing  out  writ  of  error, 
see  "Appeal  and  Error,"  i  6, 

For  transfer  of  cause  on  change  of  venue,  see 
"Venue,"  i  2. 

For  trial,  see  "Criminal  Law,"  (S  18,  20;  "Tri- 
al," I  1. 

*The  term  "months,"  when  used  in  the  stat- 
ute, means  calendar  month8.^-Simmon8  r. 
Hanne  (Fla.)  77. 

*Where  time  is  to  be  computed  from  a 
ticular  day,   the  rule  is  to   exclude  the 


)ar- 
irst 


day  I 
(Fla.; 


)77. 


*In  computing  time  within  which  an  act  re- 
quired must  be  done,  if  the  last  day  falls  on 
Sunday  it  cannot  be  excluded,  unless  the  in- 
tent of  the  Legislature  to  exclude  it  is  manifest. 
— Simmon*  t.  Banne  (Fla.)  77. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Declarations  as   evidence   of,   see   "Evidence," 

i  6. 

Hearsay  evidence,  see  "Evidence,"  I  7. 

Removal  of  cloud,  see  "Quieting  Title." 

Right  of  infants  to  acquire,  by  advene  posses- 
sion, see  "Infants,"  S  1. 

Slander  of  title,  see  "libel  and  Slander,"  t  2. 

Tax  titles,  see  "Taxation,"  f  6. 

Title  of  lessor,  see  "Landlord  and  Tenant,"  t  9. 

To  insured  property  as  affecting  validity  of  in- 
surance, see  "Insurance,"  J  5. 

ParMeuIar  matters  affecting  HOe. 

Conveyances   between    husband   and    wife,    see 

"Husband  and  Wife,"  {  2. 
Estoppel  to  assert  title,  see  "Eistoppel,"  (t  1>  2. 
Pendency  of  action,  see  "Lis  Pendens." 

Particular  tptcie*  of  property  or  righte. 

See  "Bills  and  Notes,"  {  2. 

Bills  of  lading,  see  "Carriers,"  i  L 

Office,  see  "Officers,"  |  2. 

TUie  neee$*aru  to  maintain  particular  action*. 

See  "Injunction,"  |  2. 

For  fiowage,  see  "Waters  and  Water  Courees," 

13. 
To  redeem  from  tax  sale,  see  "Taxation,"  {  5. 

Titles  of  particular  acta  or  proceedingt. 
Statutes,  see  "Statutes,"  {§  4,  5. 

TOOLS. 


Landlord's  lien  for  tools  furnished  to  tenant, 
see  "Landlord  and  Tenant,"  {  4. 
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Meaaure  of  damages,  see  "Oamagea,"  {  8. 

By  particular  cUuaea  of  pcartiu. 

See  "Corporations,"  {  5;  "Municipal  Corpora- 
tions," I  7. 
E}mployte,  see  "Master  and  Servant,"  i  12. 

Partteular  remedHafortorU. 
S«e  "Trespass,"  (  2;  "Trover  and  Conversion," 
{  1. 

ParHcuIor  tort*. 

See  "Assault  and  Battery,"  !  1 ;  "False  Impris- 
onment," §  1 ;  "Forcible  Entry  and  Detainer," 
{  1 ;  "Fraud" ;  "Ubel  and  Slander" ;  "Negli- 
gence" ;  "Nuisance";  "Trespass";  "Trover 
and  Conversion." 

TOWNS. 

See  "Municipal  Corporations";  "Schools  and 
School  Districts."  «  1. 

Uqnor  dispensaries  in,  see  "Intoxicating  Liq- 
uors," {  L 

TRADE  UNIONS. 

Judicial  notice  of  rules  of,  see  "Evidence,"  {  1. 

BeBtrainin{(  interference  vrith  business  by,  see 
"Injunction,"  |  3. 

Servant's  membership  in  as  affecting  liability 
of  master  for  injuries,  see  "Master  and  Serv- 
ant," i  5. 

TRADING  STAMPS. 

License  tax  on  issuance,  see  "License,"  S  1. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Appeal 
and  Error,"  H  7,  8;  "Criminal  Law,"  {  37. 

TRANSFER  TAX. 

See  "Taxation,"  (  7. 

TREES. 

tTnlawfuIIy  cutting,  see  "Trespass,"  {  2, 

TRESPASS. 

See  "limitation  of  Actions,"  {  1. 

Action  on  the  case  or  in  trespass,  see  "Action," 

Cross-examination  of  witnesses,  see  'Witness- 
es," i  3. 

Ejection  of  trespasser,  see  "Carriers,"  S  8. 

Election  between  counts  in  pleading,  see  "Plead- 
ing," S  8. 

Expropriation  proceedings  as  violation  of  in- 
junction against  trespass,  see  "Injunction," 
(  6. 

Injuries  to  trespassers,  see  "Railroads,"  \  6. 

On  oyster  bed,  see  "Fish." 

Pleading  damages  in  action  for,  see  "Damages," 
\  4- 

Pleading  in  general  in  action  for,  see  "Plead- 
ing," i  1. 

Restraining,  see  "Injunction,"  §  2. 

To  the  person,  see  "Assault  and  Battery,"  {  1; 
"False  Imprisonment." 


of  riolence  toward   the  tenant, — Snedeeor  t. 
Pope  (Ala.)  818. 

*Thongh  defendant  entered  certain  premises 
under  a  license,  he  became  a  trespasser  from 
the  time  he  exceeded  the  purpose  for  which  he 
was  permitted  to  enter. — Snedeeor  v.  Pope 
(Ala.)  318. 

'Defendant,  having  purchased  certain  cotton 
and  obtained  possession  without  force,  held  not 
liable  in  trespass  for  an  alleged  wrongful  talcing. 
— Plott  T.  Robertson  (Ala.)  771. 

I  S.    AetloMS. 

In  an  action  under  Code  1896.  g  4137,  to  re- 
cover statutory  penalty  for  cutting  trees  with- 
out the  consent  of  the  owner  of  toe  land,  evi- 
dence held  sufficient  to  take  the  case  to  the 
i'ury  upon  the  question  of  want  of  consent. — 
)avis  V.  Arnold  (Ala.)  141. 

In  an  action  under  Code  1896,  {  4137,  to  re- 
cover the  statutory  penalty  for  cutting  trees 
without  the  consent  of  the  owner  of  the  land, 
the  burden  held  to  be  on  plaintiff  to  affirma- 
tively establish  want  of  consent — Davis  y.  Ar- 
nold (Ala.)  141. 

In  trespass  by  a  tenant  against  her  land- 
lord, an  Instruction  that  the  landlord  has  no 
more  right  against  the  tenant's  consent  to 
make  alterations  than  an  outsider  held  not 
error. — Snedeeor  v.  Pope  (Ala.)  318. 

In  trespass  by  a  tenant  against  her  landlord, 
an  instruction  that,  if  defendant  trespassed  on 
plaintiff's  premises,  he  must  respond  in  dam- 
ages for  "all  the  consequences,  of  his  act." 
held  not  error. — Snedeeor  v.  Poi>e  (Ala.)  318. 

In  trespass  for  the  removal  of  a  portion  of 
8  rented  house,  instruction  that  the  jnry  might 
find  under  the  evidence  that  defendant  moved 
"the  house"  held  erroneous. — Snedeeor  t.  Pope 
(Ala.)  318. 

In  an  actioA  by  a  tenant  against  her  land- 
lord for  removing  a  part  of  a  house  on  the 
leased  premises,  an  instruction  on  the  measure 
of  damages  held  proper. — Snedeeor  v.  Pope 
(Ala.)  318. 

In  trespass  by  a  tenant  against  a  landlord 
for  the  removal  of  ptlrt  of  a  house  from  the 
leased  premises,  the  measure  of  damages  was 
the  damage  to  the  leasehold  and  such  damages 
as  9he  personally  sustained. — Snedeeor  t.  Pope 
(Ala.)  818. 

In  an  action  by  a  tenant  against  her  land- 
lord for  trespass  in  removing  a  portion  of  the 
house  on  the  leased  premises,  whether  or  not 
plaintiff  complained  of  such  removal  to  the 
police  authorities  of  the  city  is  irrelevant. — 
Snedeeor  v.  Pope  (Ala.)  318. 

In  an  action  against  plaintiffs  landlord  for 
trespass,  a  question  as  to  how  long  the  trade 
for  the  premises  between  defendant  and  his 
grantor  was  pending  was  irrelevant — Snedeeor 
V.  Pope  (Ala.)  318. 

An  allegation  that  trespasses  on  plaintiff's 
property  were  committed  withont  her  consent 
cannot  shift  the  burden  of  proof  as  to  con- 
sent from  defendant  to  plaintiff. — Snedeeor  v. 
Pope  (Ala.)  318. 

*In  trespass  by  a  tenant  against  her  land- 
lord, a  plea  alleging  that  defendant  entered 
by  and  with  the  consent  and  license  of  the 
plaintiff  held  demurrable. — Snedeeor  t.  Pope 
(Ala.)  818. 
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to  enter  up<Sn  the  house  on  the  lot  in  qaes- 
tion. — Snedecor  ▼.  Pope  (Ala.)  318. 

*In  treapass  by  a  tenant  against  her  land- 
lord, the  complaint  should  describe  the  acts  of 
Tiolence,  and  the  proof  should  correspond  with 
the  allegations.— Snedecor  t.  Pope  (Ala.)  318. 

•In  trespass,  a  complaint  describing  the 
premises  as  "312  South  19th  street,  in  the  city 
«f  Birmingham,"  contained  a  sufficient  descrip- 
tion.—Snedecor  T.  Pope  (Ala.)  318. 

•A  complaint  in  trespass,  failing  to  allege 
the  time  when  the  trespass  was  committed, 
was  demurrable. — Snedecor  v.  Pope  (Ala.)  818. 

I  3,    CHmliiAl  reBponalblllty. 

In  a  prosecution  for  trespass  after  warning, 
the  fact  that  defendant  had  been  across  the 
line  prior  to  notice,  and  had  gone  on  prosecu- 
tor's land  to  clear  the  same  for  the  purpose  of 
putting  it  into  cultivation.  wa«  no  defense. — 
Bentley  t.  Utate   (Ala.)  Md. 

In  a  prosecution  for  trespass  after  warning, 
a  bond  for  title  from  defendant's  vendor  and  a 
deed  to  him  held  properly  excluded. — Bentley  v. 
State    (Ala.)    649. 

*In  a  prosecution  for  going  on  inclosed  land 
after  notice  in  violation  of  Rev.  Code  1892,  § 
1320,  the  title  to  the  land  is  not  involved. — 
Raiford  v.  State  (Miss.)  897. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment" 

TRIAL 

See  "New  Trial";  "Reference";  "Witnesses." 

Adverse  possession  as  question  for  jury,  see  "Ad- 
verse Possession,"  {3. 

Construction  of  contract  as  question  for  jury, 
see  "Ciontracts,"  8  2. 

Damages  as  question  for  Jury,  see  "Damages, 
f  5. 

Effect  of  conducting  trial  on  holiday,  see  "Holi- 
days." 

Instructions  as  to  damages,  see  "Damages,"  {  5. 

Instructions  as  to  limitation  of  actions,  see 
"Limitation  of  Actions,"  8  3. 

Review  of  proceedings,  see  "Appeal  and  Brror" ; 
"Criminal  Law,"  H  34-13. 

Trial  of  right  to  property  levied  on,  see  "Exe- 
cution," I  2. 

Verdict  on  Sunday,  see  "Snnday." 

Prooeadinff*  ineldent  to  trtala. 

See  "(Continuance" ;  ".Tudgment,"  |  8. 
Conformity  of  judgment  to  verdict  or  findings, 

see  "Judgment,"  |  2. 
Entry   of  judgment  after  trial  of   issues,   see 

"Judgment."  §  2. 
Place  of  trial,  see  "Venue,"  8  2. 
Right  to  trial  by  jury,  see  "Jury,"  8  1. 
Summoning  and  impaneling  jury,  see  "Jury," 

8  3. 

Trial  of  aetiont  by  or  againtt  particular  dlat»e» 
of  parties. 

See  "C!arriers,"  88  2,  3,  6-9;  "Master  and 
Servant,"  8  10;  "Railroads,"  (8  7,  8,  10,  11; 
"Street  Railroads,"  8  2. 

Against  attorney,  see  "Attorney  and  Client," 
8  2. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," 8  1> 


Criminal    prosecutions,    see    "Criminal    Law," 

8  18. 
For  assault  on  passenger,  see  "Carriers,"  8  6. 
For  breach  of  contract,  see  "Contracts,"  8  5* 
Foreclosure  suits,  see  "Mortgages,"  8  7. 
For  ejection  of  passenger,  see    Carriers."  8  8. 
For  failure  to  deliver  telegram,  see  "Telegraphs 

and  Telephones,"  8  1- 
For  flowage,  see  "Waters  and  Water  CJourses," 

8  3. 
For  injuries  caused  by  explosive  left  in  high- 
way, see  "Highways,    8  8. 
For  injuries  from  electricity,  see  "Electricity." 
For  injuries  from  fire  caused  by  operation  of 

railroad,  see  "Railroads,"  8  11. 
For  injuries  to  animals  caused  by  operation  of 

railroad,  see  "Railroads,"  8  10. 
For  loss  of  baggage  by  carrier,  see  "Carriers," 

8  9. 
For  loss  of  or  injury  to  goods  in  transit,  see 

"Carriers,"  f  3. 
For  personal  injuries,  see  "Carriers,"  88  6,  7: 

"Master   and   Servant,"    8    10;    "Railroads,'* 

8  8;  "Street  Railroads,"  8  2. 
For  pollution  of  water  course,  see  "Waters  and 

Water  Courses,"  8  1. 
For   wrongful   attachment,    see   "Attachment," 

8  8. 
For  wrongful  death  caused  by  explosives,  see 

"Explosives." 
For  wrongful  dpath  caused  by  operation  of  rail- 
road, see  "Railroads,"  88  7,  9. 
For  wrongful  death  of  passenger,  see  "Carriers," 

On  bin  or  note,  see  "Bills  and  Notes."  8  2. 

Suits  to  try  tax  titles,  see  "Taxation,"  8  6. 

To  condemn  land  under  power  of  eminent  do- 
main, see  "Eminent  Domain,"  8  3. 

Waiver  of  defects  in  indictment  or  information 
by  going  to  trial  without  objection,  see  "In- 
dictment and  Information,"  8  7. 

Trial  of  criminal  protecutiont. 

See  "Criminal  Law,"  88  19-32;  "Gaming,"  8  2; 
"Homicide,"  88  10-13;  "Larceny,"  8  2;  "Re- 
ceiving Stolen  Goods";.  "Robbery";  "Seduc- 
tion," 8  1. 

Bastardy  proceedings,  see  "Bastards,"  8  1. 

For  carrymg  weapons,  see  "Weapons." 

For  failure  to  maintain  or  repair  highway,  see 
"Highways,"  8  1. 

For  failure  to  work  on  highway,  see  "High- 
ways," 8  2. 

For  wrongful  removal  of  property  by  tenant, 
see  "Landlord  and  Tenant,"  8  4. 

8  1.     Notlee    of    trial    mmi    prellailnarr 
proee«dliia>s. 

Judgment  rendered  at  time  not  authorised  by 
Code  1896,  8  906,  held  void.— Hammond  v. 
Louisville  i  N.  R.  (Jo.  (Ala.)  736. 

Where  a  cause  was  tried  at  a  time  not  fixed 
by  law  for  holding  the  court,  the  judgment  was 
void.— T.  J.   Mattox  Cigar  &  Tobacco  Co.  v. 
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Gato  Cigar  Co.  (Ala.)  777, 

8  2.     Heaeptloa  of  evldeaee. 

Motion  to  exclude  evidence  based  on  the  in- 
validity of  a  deed  should  be  overruled  where 
the  deed  has  been  excluded  from  evidence. — 
Brannan  v.  Henry  (Ala.)  92. 

*Where  a  witness  gives  testimony  which  on 
cross-examination  is  shown  to  be  hearsay,  it 
should  be  excluded  on  motion. — Davis  t.  Ar- 
nold (Ala.)  141. 

A  general  objection  to  a  question  asked  of 
plain tiflf  held  properly  overruled;  a  portion  of 
the  question  being  unobjectionable. — Woodstock 
Iron  Works  v.  Stockdale  (AlaJ  335. 
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On  an  issue  as  to  the  correctness  of  a  surrey, 
certain  question  to  a  witness  hdd  objectionable. 
— Southern  Ry.  Co.  v.  Leard  (Ala.)  449. 

There  was  no  error  in  overruling  a  motion  to 
exclude  testimony,  where  the  questions  put  to 
the  witness  were  not  objected  to. — Southern 
Ry.  Co.  V.  Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  con- 
yersion  of  plaintiff's  goods,  an  objection  to  the 
admission  in  evidence  of  a  letter,  not  particu- 
larizing any  fact  therein,  held  not  well  taken. 
—Louisville  &  N.  R.  Co.  v.  Britton  (Ala.)  585. 

Where  certain  impeaching  testimony  was 
predicated  on  a  conversation  witness  had  with 
B.  and  her  husband,  a  question  calling  for  a 
conversation  had  by  witness  with  B.  and  plain- 
tiff held  not  admissible  either  in  explanation  or 
rebuttal. — ^Alabama  Great  Southern  R.  Co.  v. 
Bonner  (Ala.)  619. 

In  an  action  for  injuries,  an  objection  to  a 
question,  asked  for  the  purpose  of  impeachment, 
that  it  was  illegal,  irrelevant,  and  immaterial, 
held  properly  overruled  where  a  portion  of  the 
answer  was  admissible. — ^Alabama  Great  South- 
ern R.  Co.  T.  Bonner  (Ala.)  619. 

*A  party  not  objecting  to  a  question  asked  a 
witness  is  not  entitled  as  a  matter  of  right  to 
have  the  testimony  stricken  out — Ard  v.  Crit- 
toiden   (Ala.)   675. 

Where  the  corporate  entity  of  two  corpora- 
tions was  admitted  by  plaintiff,  it  was  not  error 
for  the  court  to  sustain  an  objection  to  the  in- 
troduction in  evidence  of  certified  copies  of  their 
charters. — Armour  Packing  Co.  of  Louisiana  t. 
Vietch-Toung  Produce  Co.    (Ala.)   680. 

Defendant  held  not  entitled  to  stop  in  the 
cross-examination  of  plaintiff's  witness  to  in- 
troduce documentary  evidence  in  support  of  de- 
fendant's case. — ^Armour  Packing  Co.  of  Louisi- 
ana V.  Vietch-Young  Produce  Co.  (Ala.)  680. 

It  is  within  the  discretion  of  the  court  to  over- 
rule a  motion  to  exclude  evidence  introduced 
where  no  objection  was  made  to  the  evidence  or 
to  the  question  calling  therefor. — Tutwiler  Coal, 
Coke  &  Iron  Co.  v.  Nichols  (Ala.)  762. 

After  the  withdrawal  of  an  objection  sus- 
tained by  the  court,  failure  of  the  adverse 
party  to  repeat  the  question  held,  nnder  the  cir- 
cumstances, not  to  constitute  a  waiver  of  the 
objection. — Main  v.  Radney  (Ala.)  981. 

Ad  objection  to  evidence  should  point  out 
some  tact  or  principle  making  it  objection- 
able.— Mngge  y.  Jackson  (Fla.)  157. 

Evidence  in  support  of  an  element  of  damage 
alleged  in  the  declaration  and  allowed  over  a 
general  objection  is  not  erroneous  if  it  be  legal- 
&  pertinent  in  any  aspect  of  the  case. — ^Western 
Union  Telegraph  Co.  v.  Wells  (Fla.)  838. 

(   3.    ArKnmenta  aad  oandnet  of  oenaseL 

The  persistence  of  counsel  for  plaintiff  in 
their  effort  to  prove  the  general  reputation  of 
plaintiff  is  not  ground  for  a  new  trial,  where  no 
witness  gave  evidence  of  such  reputation. — Bir- 
mingham Ry.  &  Electric  Co.  v.  Mason  (Ala.) 
590. 

In  an  action  for  false  imprisonment,  refusal 
to  exclude  from  the  jury  certain  argument  of 
plaintiff's  counsel  held  not  error. — Oates  v.  Mc- 
Glaun  (Ala.)  607. 

The  overruling  of  an  objection  to  an  argument 
of  counsel  to  which  no  exception  was  taken  held 
not  reversible  error. — Fuller  t.  Stevens  (Ala.) 
623. 


I  4.    T»M»K  e&ae  or  qneatfoa  from  i'nry. 

*The  general  affirmative  charge  should  not 
be  given  whenever  there  is  a  material  conflict 
in  the  evidence.  —  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Enslen  (Ala.)  74. 

•The  credibility  of  testimony  is  for  the  de- 
termination of  the  jury,  and  not  for  the  coart. 
— Southern  Industrial  Institute  v.  Hellier 
(Ala.)  163. 

Where  plaintiff  testifies  to  the  existence  of  a 
debt  owing  by  defendant  to  him  at  the  time  of 
the  trial,  defendant  is  not  entitled  to  the  general 
affirmative  charge,  notwithstanding  contradic- 
tory evidence  on  the  question. — HoIIaday  ▼. 
Rutledge  (Ala.)  613. 

Where  there  was  evidence  which  tended  to 
support  the  complaint,  the  general  affirmative 
charge  to  find  for  defendant  was  properly  re- 
fused.— Alabama  Great  Southern  B.  Co.  v. 
Bonner  (Ala.)  619. 

*Where  there  is  sufficient  evidence  to  au- 
thorize a  verdict  for  plaintifiL  it  is  proper  for 
the  court  to  refuse  a  general  charge  in  faror 
of  defendant. — Armour  Packing  Co.  of  Louisi- 
ana V.  Vietch-Toung  Produce  Ca  (Ala.)  680. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  general  affirmative  charge  held 
properly  given  on  counts  of  the  complaint  alleg- 
ing wantonness. — Sweet  t.  Birmingnam  Ry.  & 
Electric  Co.  (Ala.)  767. 

'Plaintiff's  failure  to  make  out  a  prima  facie 
case  does  not  preclude  him  from  going  to  the 
jury,  where  defendant  offers  evidence  which, 
taken  in  connection  with  plaintiff's  evidence. 
may  reasonably  satisfy  the  jury  of  plaintiff's 
right  to  recover. — Southern  By.  Co.  v.  Hill 
(Ala.)  987. 

*The  general  affirmative  charge  should  never 
be  given  where  there  is  a  material  conflict  in 
the  evidence,  or  where  the  evidence  is  such  as 
to  afford  an,  inference  adverse  to  a  right  of 
recovery  by  the  party  asking  the  charge. — 
Southern  Ry.  Co.  v.  HiU  (Ala.)  987. 

Where  defendant  demurs  to  the  evidence,  and 
plaintiff  joins,  and  before  argument  moves  to 
withdraw  his  joinder,  but  does  not  point  any 
defects  in  the  evidence,  the  denial  of  such  mo- 
tion is  not  reversible  error. — Mugge  v.  Jackson 
(Fla.)  157. 

A  demurrer  to  the  evidence  is  intended  to 
state  the  facts  which  the  adverse  party  at- 
tempts to  prove,  and  not  merely  the  testimony 
which  may  conduce  to  prove  them. — Mngge  v. 
JackSon  (Fla.)  167. 

A  demurrer  to  the  evidence  is  to  be  taken 
most  strongly  against  the  demurrant. — Mugge 
T.  Jackson  (Fla.)  157. 

*A  demurrer  to  evidence  is  properly  overruled 
unless  it  sets  forth  all  the  evidence  intended 
to  be  admitted  thereby. — ^Atlantic  Coast  Line 
R.  Ca  V.  Dexter  (Fla.)  634. 

•The  court  cannot  give  a  peremptory  instruc- 
tion unless  the  evidence,  concedwg  it  to  be 
absolutely  true,  discloses  no  legal  right  in  the 
party  against  whom  the  instruction  is  given. — 
Fore  V.  Alabama  &  V.  Ry.  Co.  (Miss.)  493. 

•Where  plaintiff's  evidence  is  sufficient  to 
justify  the  submission  of  the  cause  to  tbe  jury, 
and  defendant's  testimony  simply  conflicts  there- 
with, a  peremptory  instruction  for  defendant  is 
unauthorized. — Romano  t.  Vicksburg  By.  & 
Light  Co.  (Miss.)  781. 
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subject  to  objection  of  assuming  tlie  facts  stat- 
ed therein. — Birmingham  Ry.,  Light  &  Power 
Co.  T.  Enslen  (Ala.)  74. 

In-  an  action  against  a  chrrler  for  loss  of 
goods,  an  instruction  held  properly  refused  as 
assuming  that  all  of  the  goods  were  damaged 
or  injured. — Walter  v.  Alal>ama  Great  Southern 
R.  Co.  (Ala.)  87. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  on  a  highway,  sustained  by  his 
mule  taking  fright  at  a  mail  crane  erected  at 
a  crossing,  certain  instructions  held  to  invade 
the  province  of  the  jury. — Western  Ry.  of  Ala- 
bama v.  Cleghorn  (Ala.)  133. 

In  an  action  against  a  railway  company 
for  injuries,  an  instruction  held  properly  re- 
fused as  invading  the  province  of  the  jury. 
— Southern  Ry.  Co.  v.  Douglass  (Ala.)  268. 

In  an  action  for  injuries  to  a  street  car 
passenger,  the  court  held  to  have  properly  di- 
rected the  jury  to  return  a  verdict  for  plain- 
tiff if  they  believed  the  evidence. — Birming- 
ham By.,  Light  &  Power  Co.  v.  Rutledge  (Ala.) 
8S8. 

In  an  action  for  injuries  to  a  servant,  certain 
instructions  held  properly  refused  as  invading 
the  province  of  the  jury. — ^Alabama  Great  South- 
ern R.  Co.  v.  Bonner  (Ala.)  619. 

*An  instruction,  "If  you  believe  the  evidence, 
you  cannot  find"  certain  facts,  was  properly  re- 
fused as  invading  the  province  of  the  jury.^ — 
Wells  V.  Gallagher  (Ala.)  747. 

In  an  action  against  a  street  railway  for  per- 
sonal injuries,  a  charge  held  properly  refused 
as  declaring  to  the  jury  that  there  was  no  evi- 
dence of  a  particular  fact. — ^Montgomery  St.  Ry. 
Co.  V.  Smith  (Ala.)  757. 

Requested  instructions  charging  upon  tlie  facts 
of  the  case  are  properly  retused  as  violative 
of  the  express  provisions  of  section  1088  of 
the  Revised  Statutes  of  1892. — Supreme  Lodge 
K.  P.  V.  Lipscomb  (Fla.)  637. 

f  6.     —'—  Neoeailty  and  subjaoi-aiatter. 

Requests  to  charge,  requiring  that  the  jury 
"should  be  reasonably  satisfied  by  a  prepon- 
derance of  the  evidence,"  held  misleading. — 
Callaway  &,  Truitt  v.  Gay  (Ala.)  277. 

A  request  to  charge,  instructing  a  finding 
against  plaintiff  on  tiie  preponderance  of  evi- 
dence, was  properly  refused. — Coker  v.  Payne 
(Ala.)  1025. 

(  T«     —  Form,     requisites,     and     sitfl- 
olaney. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler,  caused  by  bis  mule  taking  fright 
at  a  mail  crane  erected  at  a  crossing,  instruc- 
tion held  argumentative  and  properly  refused. 
— Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.) 
133. 

In  ejectment,  certain  instruction  held  to  call 
improper  attention  to  a  single  item  of  evidence, 
and  was  properly  refused. — Campbell  v.  Bates 
(Ala.)  144. 

An  instruction  in  an  action  against  a  rail- 
way company  for  the  negligeat  death  of  a  pas- 
senger held  properly  refused,  because  argu- 
mentative.— Kansas  City,  M.  &  B.  R.  Co. 
T.   Matthews  (Ala.)  207. 

An  instruction  should  not  confine  the  jury 
to  the  consideration  of  a  part  of  the  testimony. 
—Louisville  &  N.  R.  Co.  v.  Perkins  (Ala.)  305. 

An  instruction  that,  if  the  jury  find  that  cer- 
tain collateral  facta  testified  to  by  a  witness 


*A  requested  instruction  giving  undue  promi- 
nence to  the  evidence  of  a  witness  named,  is 
properly  refused. — Birmingham  By.  &  Electric 
Co.  V.  Sfason  (Ala.)  590. 

*A  charge  which  calls  upon  the  trial  court  to 
emphasize  to  the  jury  a  part  of  the  evidence 
held  properly  refused. — Abercrombie  v.  Fourth 
Nat  Bank  (Ala.)  60C. 

Certain  instructions  on  the  burden  of  proof 
held  properly  refused  as  misleading,  fn  view  of 
the  evidence  and  affirmative  defense. — HoUaday 
V.  Rutledge  (Ala.)  613. 

An  instruction  in  an  action  against  a  rail- 
way company  for  ejecting  a  passenger  held  not 
abstract,  nor  objectionable  as  singling  out  certain 
evidence. — Louisville  ft  N.  R.  Co.  v.  Quinn 
(Ala.)  616. 

Requested  charges,  referring  to  particular 
counts  of  the  complaint,  requiring  the  jury  to 
affirmatively  find  for  defendant,  instead  of 
negativing  plaintiff's  right  to  a  yerdict  on  a 
particnlar  count,  held  properly  refused. — 
Alabama  Great  Southern  R.  Co.  v.  Bonner 
(Ala.)  619. 

Where  a  set-off  was  pleaded  and  really  liti- 
gated, an  instruction,  that  under  the  evidence 
as  a  whole  the  burden  of  proof  was  on  the 
plaintiff,  was  properly  refused. — Fuller  T. 
Stevens  (Ala.)  623. 

Where  a  set-off  was  pleaded,  a  request  to 
charge  that  under  all  the  evidence  the  burden 
was  on  plaintiff  to  prove  that  defendant  was 
indebted  to  plaintiff,  and  the  amount  thereof, 
held  properly  refused  as  misleading. — Fuller  t. 
Stevens  (Ala.)  623. 

In  an  action  for  attorney's  services,  a  request 
that  it  was  for  the  jury  to  say  whether  the 
"charges"  were  reasonable  or  not  held  properly 
refused  as  ambiguous. — Fuller  y,  Stevens  (Ala.) 
623. 

A  requested  instruction  that  if  the  jury  "tte- 
iieve  from  the  evidence  in  this  case  they  must 
find  for  defendant"  was  properly  refused  as 
faulty  in  form. — Alabama  Great  Southern  R. 
Co.  V.  Guest  (Ala.)  654. 

In  an  action  for  the  death  of  one  run  over  by 
a  railroad  train,  an  instruction  held  properly 
refused  as  argumentative. — Alabama  (jreat 
Southern  R.  Co.  v.  Guest  (Ala.)  654. 

In  an  action  for  breach  of  contract  for  the 
sale  of  eggs,  certain  requested  instructions  held 
properly  refused  as  misleading. — Armour  Pack- 
ing Co.  of  Louisiana  v.  Vietcb- Young  Produce 
Co.  (Ala.)  680. 

In  a  suit  to  enforce  a  contractor's  lien,  a  re- 
quest to  charge  held  properly  refused  as  mis- 
leading.—Oates  V.  O'Gara  (Ala.)  729. 

In  an  action  against,  a  street  railway  for  inju- 
ries, a  charge  held  properly  refused  as  mislead- 
ing.— ^Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.) 
757. 

If  there  are  several  important  issues  in  a  case, 
•t  is  improper  to  single  out  one  of  them  in  an 
instruction. — Jacksonville  Electric  Co.  v.  Adams 
(Fla.)  183. 

A  misleading  instruction  is  properly  denied. — 
Jacksonville  Electric  Co.  v.  Adams  (Fla.)  183. 

{   8.    — ^  AppIloaliUlty  to  pleadings  and 
evidence. 

In  an  action  for  wrongful  death,  charge  au- 
thorizing a  recovery  on  the  theory  of  wanton 
negligence,  notwithstanding  negligence  of  plain- 
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In  an  action  against  a  street  railway  for  in- 
juries, a  cbarcre  held  properly  refused  as  ab- 
stract.— Montgomery  St.  Ry.  Co.  v.  Smitli 
(Ala.)  757. 

A  certain  instruction  held  objectionable  as 
abstract. — Tutwiler  Coal,  Coke  &  Iron  Co.  v. 
Nichols  (Ala.)  762. 

In  an  action  to  recover  land,  charges  imputing 
an  assumption  that  plaintiff  made  no  claim  to 
the  land  until  after  he  had  procured  certificate 
of  entry  from  the  government,  not  sustained 
by  evidence.  Acid  properly  refused  as  abstract. — 
Oker  V.  Payne  (Ala.)  1025. 

Instructions  should  be  confined  to  the  issues 
made  by  the  pleadings. — Dunwoody  t.  Saunders 
(Fla.)  »66. 

i  9.     •—  Beqnesta  or  prayars. 

•Where  defendants  apprehend  that  the  jury 
might,  under  the  charge,  award  plaintiff  dam- 
ages that  are  not  recoverable,  they  should  re- 
quest an  explanatory  charge. — W.  F.  Vandiver 
&  Co.  V.  Waller  (Ala.)  136. 

*nnder  Code  1896,  {  332a  unintelligible 
charge  held  properly  refused. — Southern  Indus- 
trial Institute  v.  Hellier  (Ala.)  163. 

*Where  one  of  several  instructions,  requested 
in  their  entirety,  is  bad,  the  refusal  to  give 
them  all  is  not  error. — Southern  Ry.  Co.  v. 
Douglass  (Ala.)  268. 

Statements  by  the  court  after  giving  cer- 
tain requests  held  mere  explanations,  and  not 
qualifications  of  the  request,  in  violation  of 
Code  1806,  (  3328.— Callaway  &  Truitt  v. 
Gay  (Ala.)  277. 

A  party  is  not  entitled  as  a  matter  of  ri^ht 
to  an  instruction  that  the  jury  must  "weigh 
the  evidence  fairly  and  impartially,  without 
partiality  or  passion." — Snedecor  v.  Pope  (Ala.) 
318. 

*The  giving  of  misleading  instructions  does 
not  constitute  reversible  error,  where  the  party 
complaining  could  have  protected  himself  by 
asking  explanatory  charges  and  failed  to  do 
so.— E.  Rose  &  Co.  v.  Woods  (Ala.)  581. 

*It  is  not  error  to  refuse  to  give  a  charae  in 
substance  already  given. — Soutnem  Ry.  Co.  v. 
Branyon  (Ala.)  675. 

Improper  use  of  words  in  instruction  held  to 
authorize  its  refusal. — Westrnm  Ry.  of  Alabama 
T.  Stone  (Ala.)  723. 

I  lO.   ^—  Oonstmotlon  aad  oparatlmk 

'The  court  in  passing  on  an  objection  to  a 
single  instruction  will  give  the  words  employed 
therein  their  usual  and  customary  significance. 
—Yazoo  &  M.  V.  R.  Co.  v.  Williams  (Miss.) 
488. 

'Instructions  for  plaintiff  and  defendant  must 
be  considered  together,  -  and  if  on  the  whole 
it  aiipears  that  the  law  was  fairly  embodied  in 
the  instructions,  the  verdict  will  be  upheld. — 
Yasoo  &  M.  V.  R.  Co.  v.  Williams  (Miss.)  489. 

Sll.  Verdlet. 

Where  there  were  counts  in  the  complaint 
that  claimed  more  than  the  amount  of  the  ver- 
dict, the  verdict  was  not  excessive  because  it 
was  for  a  sum  in  excess  of  that  claimed  in  two 
of  the  counts. — First  Nat.  Bank  v.  Chandler 
(Ala.)  822. 

Where  the  complaint  contained  several  counts, 
it  was  proper  to  refuse  to  charge  that,  if  the 
jury  believed  the  evidence,  they  should  find  for 
the  defendant  on  one  of  the  counts. — Tennessee 
Coal.  Iron  &  B.  O.  y.  Bridges  (Ala.)  902. 


waived    all    others. — Henry   v.    Brown    (Ala.> 
325. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Execution,"  |  2. 

TROVER  AND  CONVERSION. 

Conversion  by  carrier,  see  "CJarriers,"  {{  2.  4. 
Error  waived  in  appellate  court,  see  "Appeal 

and  Error,"  |  22. 
Harmless  error,  see  "Appeal  and  Error,"  f  20. 

f    \.    Aotloaa. 

Evidence  that  defendant  purchased  certain 
cotton  on  October  10.  1903.  and  shipped  the 
same  the  next  day,  held  insufficient  to  support  « 
complaint  alleging  conversion  on  October  31> 
1903.— Plott  V.  Robertson  (Ala.)  771. 

TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTS. 

Charitable  trusts,  see  "Charities." 

Conclusions  in  pleading  as  to  trust,  see  "Plead- 
ing," (  1. 

Effect  of  contract  to  hold  notes  in  trust  as 
notice,  see  "Bills  and  Notes,"  g  1. 

Effect  of  trust  on  limitation,  see  "Limitation  of 
Actions,"  S  2. 

Secret   tnutk,  see  "Fraudulent  Conveyances^" 

Trust  deeds,  see  "(Chattel  Mortgages" ;  "Mort- 
gages." 

Trustee  as  party  to  replevin  action,  aee  "Re- 
plevin," S  1. 

I   1.    OreatloB,  azlsteBee,  aad  validity. 

Trust  created  by  deed  held  not  terminated 
until  all  the  beneficiaries  ceased  to  need  a  home 
on  the  trust  property,  or  arrived  at  age. — Ed- 
wards V.  Edwards  (Ala.)  82. 

*In  order  to  ingraft  a  resulting  trust  on  an 
absolute  conveyance  of  lands,  the  proof  must  be 
clear,  full,  satisfactory,  and  convincing. — Dooly 
V.  Pinson  (Ala.)  664. 

One  who  loans  money  to  another  for  the  pur- 
chase of  land,  and  who  takes  title  to  the  land  to 
secure  the  loan,  will  be  deemed  a  trustee  for  the 
borrower,  and  will  be  compelled  to  convey  the 
land  to  him  on  payment  of  the  loan. — ^Dooly  v. 
Pinson  (Ala.)  664. 

Evidence  held  insufficient  to  establish  an  al- 
leged agreement  by  the  purchasers  of  lands  at 
judicial  sale  to  purchase  and  hold  the  lands  for 
complainant  and  to  convey  them  to  her  on  the 
repayment  by  her  to  the  purchasers  of  the 
purchase  money. — ^Dooly  v.  Pinson  (Ala.)  664. 

i   2.    Eatablislimeiit  aad  eaforee^eat  of 
triut. 

Complainant,  in  a  suit  to  oiforce  a  trust  con- 
tained in  the  will  of  her  father,  hM  not  charged 
with  notice  thereof  by  the  recording  of  surb 
will  in  a  state  other  than  that  in  which  com- 
plainant was  raised. — Mullen  v.  Walton  (Ala.> 
97. 

Complainant  held  not  barred  by  laches  from 
maintaining  a  bill  against  the  administrator  of 
her  trustee  for  an  accounting. — ^Mullen  v.  Wal- 
ton (Ala.)  97. 

Where  respondent  purchased  lands  for  third 
persons  and  took  no  title  in  his  own  name,  com 
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TUTORSHIP. 

See  "Gaardian  and  Ward." 

ULTRA  VIRES. 

Acts  of  corporation,  see  "Corporations,"  (  B. 

UNDERTAKINGS. 

See  "Bonds." 

UNDISCLOSED  AGENCY. 

Bee  "Principal  and  Agent,"  <  1. 

UNIONS. 

Judicial  notice  of  rules  of  labor  unions,  see 
"Evidence,"  S  1. 

Restraining  interference  witii  business  by  mem- 
bers of,  see  "Injunction,"  |  3. 

Servant's  membership  in  labor  union  as  affecting 
liability  of  master  for  injuries,  see  "Master 
and  Servant,"  {  5. 

UNITED  STATES. 

Decision  of  United  States  courts  as  authority 
in  state  courts,  see  "Courts,"  |  2. 

Exemption  of  United  States  bonds  from  taxa- 
tion, SM  "Taxation,"  {  7. 

UNIVERSITIES. 

See  "Colleges  and  Universities." 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USURY. 

Usurious  loans  by  building  and  loan  associa- 
tions, see  "Building  and  Loan  Associations." 

VACATION. 

Effect  of  filing  motion  for  dismissal  of  bill  in 

equity  in  vacation,  see  "Equity,"  t  .5. 
Of  decree  by  mandamus,  see  "Mandamus,"  g  2. 

Vacating  partlculaT  prooeeMngs. 
See  "Injunction,"  (  4;  "Judgment,"  {  3. 
Judment  on  appeal,  see  "Appeal  and  Error," 

Mortgage  foreclosure  sale,  see  "Mortgages,"  (  7. 

VALUE. 

Limits  of  Jurisdiction,  see  "Appeal  and  Error," 

i  2. 
Of  property  stolen  as  aCFecting  grade  of  offense, 

see  'tarceny,"  i  2. 
Opinion  evidence,  see  "Evidence,"  ^  10. 

VARIANCE. 


Between  pleading  and  proof  In  civil  action,  see 
"Pleading,"  I  8. 

Between  pleading  and  proof  in  criminal  prose- 
cution*. Me  "Indictment  and  Information," 
SB. 


Vioncract  tor  saie  ot  insurea  property  as  anect- 
ing  validity  of  insurance,  see  "Insurance,"  {  5. 

Conveyance  of  land  as  transfer  of  covenant  to 
grantee,  see  "Covenants,"  g  1. 

Priorities  as  between  chattel  mortgage  and  sale 
of  crop  by  vendee,  ^ee  "Chattel  Mortgages," 
8  1- 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," i  3. 

Purchasers  at  tax  saie,  see  "Taxation."  I  6. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  {{  2,  3. 

{   1.    Baanlsltes  and  TaUdUT  of  eontraot. 

The  fact  that  the  owner  of  land  plats  and 
sells  the  same  in  violation  of  Acts  1886-87.  p. 
93,  lield  not  to  affect  the  title  of  an  innocent 
purchaser. — ^Thomas  v.  Cowin  (Ala.)  898. 

I  2.    BeiB«dl«s  ot  ▼andev. 

Evidence  held  insufficient  to  show  a  demand 
on  behalf  of  a  purchaser  of  land  on  foreclosure 
of  a  vendor's  lien  within  Code  1896,  {  3506,  so 
that  plaintiff's  failure  to  deliver  possession 
would  bar  his  right  to  redeem. — Henderson  v. 
Hamriclc  (Ala.)  918. 

VENUL 

Criminal    prosecutions,    see    "Criminal    Law," 

S  ■*• 
Harmless  error   in    rulings   as   to  change,   sec 

"Criminal  Law,"  |  43. 
Review  of  discretion  of  court  as  to  change,  see 

"Criminal  Law,"  f  41. 

I    1.    Domicile  or  resldenoe  ot  partios. 

A  motion  by  certain  defendants  to  dismiss  a 
bill  for  want  of  equity  properly  raised  the  point 
that  as  to  them  the  venue  was  in  another 
county. — Merritt  v.  Alabama  Pyrites  Co.  (Ala.) 
B56;  Alabama  Pyrites  Co.  v.  Merritt,  Id. 

I    2.     Cbango  ot  ▼oniie  or  plaea  ot  trial. 

The  date  fixed  by  Acte  1880,  p.  39,  No.  40, 
i  5,  for  the  transfer  of  recused  cases  to  another 
district  for  trial,  is  nine  months  from  the  order 
of  recusation,  not  nine  months  from  the  order 
referring  the  question  of  recusation  vel  non 
to  another  than  the  trial  judge. — State  ez  rel. 
Stewart  t.  Reid  (La.)  996. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 
8  4. 

In  civil  actions,  see  "Trial,"  8  11. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  32. 

Necessity  of  conformity  of  judgment,  see  "Judg- 
ment,'' 8  2. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Enor,**  8  17 :  "Criminal  Law,"  8  42. 

VERIFICATION. 

Of  pleading,  see  "Equity,"  8  3;  "Pleading,"  8  7 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  {  6. 


VOTERS. 


See  "Elections." 


See  "Qaming,' 


WAGERS. 

81. 
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WAIVER. 

See  "Estoppel." 

Of  obJecHons  to  parHeular  acta  or  proceeSingt. 
See  "Appearance" ;   "Indictment  and  Informa- 
tion," I  7;  "Pleading,"  i  10;  "Trial,"  SS  2, 

Commission  to  take  testimony,  see  "Deposi- 
tions." 

Delivery  of  goods  by  carrier,  see  "Carriers,"  {  2. 

Error  waived  in  appellate  court,  see  "Appeal 
and  Error,"  8  -22. 

Grounds  of  Abatement,  see  "Abatement  and  Re- 
vival," {  3. 

Of  rlghXa  or  remeMn. 
See  "Insurance,"  S8  7,  8;  "Tender." 
Exemption  from  execution,  see  "Exemptions," 

»  2. 
Forfeiture  of  property  for  nonpayment  of  taxes, 

sec  "Taxation,'^  8  4. 
Under  contract  (or  conditional  sale  of  goods,  see 

"Sales,"  8  8.  ^^^ 

WAR. 

Judicial  notice  of,  see  "Evidence,"  8  !• 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  "Carriers,"  8  1. 

A  warehouse  receipt  in  the  hands  of  a  sub- 
sequent bona  fide  holder  held  not  subject  to 
the  defense  that  it  was  issued  by  mistake. — 
Star  Compress  &  Warehouse  Co.  t.  Meridian 
Cotton  Co.  (Miss.)  417. 

Facts  considered,  and  'held  not  snfiBcient  to 

Eut  a  bank  on  inquiry  before  acquiring  a  ware- 
0U86   receipt. — Star   Compress   &   Warehouse 
Co.  y.  Meridian  Cotton  Co.  (Miss.)  417. 

In  an  action  on  a  warehouse  receipt,  evidence 
held  inadmissible  as  not  within  the  issue. — 
Star  Compress  &  Warehouse  (!!o.  v.  Meridian 
Cotton  Co.   (Miss.)   417. 

WARRANT. 

County  warrants,  see  "Counties,"  %  8. 

WARRANTY. 

Covenant  of,  see  "Covenants,"  8  !• 
On  sale  of  goods,  see  "Sales,"  8  7. 

WATERS    AND    WATER    COURSES. 

See  "Navigable  Waters." 

Contract  to  furnish  water  in  general,  see  "Con- 
tracts," 8  5. 

Instructions  as  to  limitations  in  action  for  pollu- 
tion of  water  course,  see  "Limitation  of  Ac- 
tions," 8  3. 

Limitation  of  action  for  pollution  of  water 
course,  see  "Limitation  of  Actions,"  8  !• 

i    1.    Natnr*!  water  oonrses. 

*In  an  action  for  diversion  of  water  from  a 
stream,  plaintiff  heU  not  entitled  to  recover 
damages  for  mental  distress  incident  to  the 
sickness  of  his  wife. — Woodstock  Iron  Works 
▼.  Stockdal*  (Ala.)  335. 


Woodstock  Iron  Works  v.  Stockdale  (Ala.)  335. 

A  complaint  for  injuries  sustained  by  a  lower 
riparian  owner  held  to  state  a  cause  of  action. 
— ^Alabama  Consol.  CJoal  &  Iron  Co.  v.  Turner 
(Ala.)  603. 

A  plea  in  an  action  against  an  upper  riparian 
owner  for  diverting  the  waters  of  a  stream  AeM 
to  state  a  defense. — ^Alabama  ConsoL  Coal  & 
Iron  Co.  V.  Turner  (Ala.)  fl03. 

*Every  riparian  proprietor  has  an  equal  right 
to  have  the  stream  flow  through  his  land  in  its 
natural  state,  without  diminution  in  quality  or 
alteration  in  quantity. — ^Alabama  ConaoL  Coal 
&  Iron  Co.  V.  Turner  (Ala.)  603. 

In  a  suit  for  nuisance  created  by  an  upper 
riparian  owner,  the  degree  of  care  used  by  de- 
fendant in  the  construction  of  the  waterways 
complained  of  held  immaterial. — Alabama  Con- 
sol.  Coal  &  Iron  Co.  v.  Turner  (Ala.)  603. 

In  an  action  for  pollution  of  a  water  course, 
evidence  that  the  health  of  plaintiffs  family 
had  been  affected,  and  that  there  was  an  odor 
from  the  river,  held  admissible. — Tntwiler  Coal, 
Coke  &  Iron  (>o.  v.  Nichols  (Ala.)  762. 

In  an  action  for  pollution  -of  a  water  course, 
evidence  that  fish  had  decreased  in  the  stream, 
and  that  dead  fish  had  been  discovered  therein, 
held  admissible. — Tutwiler  Coal,  Coke  &  Iron 
Co.  V.  Nichols  (Ala.)  762. 

In  an  action  for  pollution  of  a  water  coarse, 
a  deed  to  plaintiff  for  land  adjoining  land  which 
was  riparian  held  admissible. — ^Tutwiler  Coal, 
Coke  &  Iron  Co.  v.  Nichols  (Ala.)  762. 

In  an  action  by  a  riparian  proprietor  for  pol- 
lution of  a  water  course,  an  instruction  that,  if 
plaintiff's  land  had  been  as  greatly  injured  and 
the  waters  had  been  rendered  as  impure  at  a 
specified  date  as  they  were  at  the  commence- 
ment of  the  suit,  plaintiff  could  not  recover, 
held  properly  refused. — ^Tutwiler  Coal,  Coke  & 
Iron  Co.  y.  Nichols  (Ala.)  762. 

In  an  action  for  pollution  of  a  water  connv, 
evidence  of  the  kind  of  crops  raised  on  plaintiffs 
land  held  admissible. — ^Tutwiler  Coal,  Coke  & 
Iron  Co.  V.  Nichols  (Ala.)  762. 

In  an  action  by  a  riparian  proprietor  for  pol- 
lution of  a  stream,  a  request  to  charge  that,  if 
plaintifCs  land  was  permanently  injured  there 
could  be  no  recovery,  so  far  as  the  land  was  con- 
cerned, for  loss  of  crops,  held  erroneously  re- 
fused.— ^Tutwiler  C!oal,  Coke  &  Iron  Co.  v. 
Nichols  (Ala.)  762. 

In  an  action  for  polludon  of  a  water  course, 
evidence  of  the  condition  of  the  stream  both  be- 
fore the  limitation  period  and  subsequent  to  the 
commencement  of  the  action  held  competent  to 
show  the  effect  of  the  pollution  on  plaintiff's 
land  and  in  the  river. — ^Tutwiler  Coal,  Coke  ft 
Iron  Co.  V.  Nichols  (Ala.)  762. 

8   2.    Appreprlmtion  and  preseziption. 

*Enjoyment  of  the  waters  in  a  stream  for  10 
years  without  interruption,  and  with  the  knowl- 
edge of  a  lower  riparian  owner,  held  to  raise 
a  presumptive  title. — Alabama  Consol.  Coal  & 
Iron  Co.  V.  Turner  (Ala.)  603. 


8   3.   Artiflolal    ponds,    reserroira, 
ohannela,  dams,  and  floirace. 

In  an  action  for  the  flooding  of  plaintiff's 
lands  owing  to  the  obstruction  of  a  stream  by 
defendant  railroad  company's  bridge,  the  com- 
plaint hdd  to  sufficiently  describe  the  lands 
damaged. — Southern  By.  Qty,  v.  Leard  (Ala.) 
449. 
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lory    ucglisence     were     properly     OTerruled. — 
Southern  By.  Co.  v.  Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruction 
of  a  stream  by  defendant's  bridge,  hdd  proper 
to  refuse  to  permit  the  husband  of  plaintiff  to 
answer  a  question  as  to  how  many  times  his 
wife  had  been  on  the  lands  during  the  year 
when  the  damage  was  done. — Southern  By.  Co. 
V.  Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiffs  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  held 
proper  to  refuse  to  exclude  evidence  as  to 
whether  the  husband  of  plaintiff,  who  managed 
the  lands,  was  paid  any  wages  by  the  wife. — 
Southern  Ry.  Co.  t.  Leard  (Ala.)  448. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  held 
proper  to  exclude  evidence  tending  to  show  that 
the  husband  of  plaintiff  had  listed  the  lands 
for  taxes  in  his  name. — Southern  Ay.  Go.  v. 
L«ard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendanrs  bridge,  evidence 
as  to  whether  there  was  a  mortgage  on  the  lands 
was  irrelevant.— Sontbem  Ry.  Co.  t.  Leard 
(Ala.)  449. 

Where,  In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands  owing  to  the  ob- 
struction of  a  stream  by  defendant's  bridge, 
the  complaint  charged  negligence  in  placing 
double  bents  in  the  stream,  it  was  error  to  ex- 
clude the  testimony  of  an  expert  bridge  builder, 
that  there  would  be  more  obstruction  with  sin- 
gle bents  than  with  double  ones. — Southern  Ry. 
Co.  V.  Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  an  in- 
struction Add  properly  refused  as  misleading. — 
Southern  Ry.  Co.  v.  Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  a  re- 
quested instruction  on  the  duty  of  railroads  in 
building  bridges  held  properly  refused. — South- 
ern Ry.  Co.  V.  Leard  (Ala.)  448. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  allega- 
tions of  the  complaint  held  to  suflSciently  show 
the  ownership  of  the  lands  in  plaintiff. — South- 
ern Ry.  Co.  y.  Leard  (Ala.)  449. 

One  in  the  actual  peaceable  possession  of 
lands  under  claim  of  ownership  or  color  of  title 
may  recover  for  the  flooding  of  Uie  lands  owing 
to  the  obstruction  of  a  stream  by  a  railroad 
bridge. — Southern  Ry.  Co.  v.  Leard  (Ala.)  449. 

*A  riparian  proprietor  constmating  dams 
held  not  liable  for  the  breaking  of  the  dams  in 
consequence  of  an  extraordinary  flood. — 
Alabama  ConsoL  Coal  &  Iron  (Do.  r.  Turner 
(Ala.)  60S. 

WAYS. 

Private  rights  of  way,  see  "Basements." 
Public  ways,  see  "Highways";  "Municipal  Cor- 
porations," S§  6,  7. 


Under  the  statute  punishing  the  carrying  of 

concealed  weapons,  the  jury  held  authorized  to 

impose  a  flne  less  than  the  minimum  fixed  in 
the  sUtute. — Maxwell  v.  State  (Ala.)  382. 

On  a  trial  for  carrying  concealed  weapons, 
instructions  relating  to  justification  and  mitiga- 
tion held  properly  refused. — Maxwell  v.  State 
(Ala.)  382. 

•Where  one  charged  with  carrying  a  conceal- 
ed weapon  bad  good  ground  to  apprehend  an 
attack  from  another  at  the  time  and  pl.-ice  of 
carrying  it,  the  jury  may  consider  the  fact  in 
justification  or  in  mitigation. — Maxwell  v. 
State  (Ala.)  382. 

In  a  prosecution  for  carrying  a  concealed  pis- 
tol, evidence  of  what  became  of  a  pistol  the  ac- 
cused had  a  day  previous  held  admissible  when 
taken  in  connection  with  other  evidence  intro- 
duced.—Holman  y.  State  (Ala.)  646. 

Affidavit  before  justice  of  the  peace  in  prose 
cution  for  carrying  concealed  pistol  hdd  not 
insufficient  for  failure  to  follow  language  of 
statute.— Holman  v.  State  (Ala.)  646. 

*An  affidavit  for/!arrying  a  deadly  weapon 
concealed  on  defendant's  person,  omitting  the 
word  "unlawfully,"  held  fatally  defective. — Jor- 
dan T.  State  (Miss.)  895. 

WIDOWS. 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution,"  (  1. 

WILLS. 

See   "Descent   and   Distribution";    "Bxecutors 

and  Administrators." 
Appointment  of  guardian  by  will,  see  "Guardian 

and  Ward,"  t  1. 
Bequest  of  proceeds  of  policy,  see  "Insurance," 

{  10. 
Charitable   bequests   and   devises,   see   "(Chari- 
ties." 
Construction    and    execution    of    trusts,    see 

"Trusts." 
Legacy  and  succession  taxes,  see  "Taxation," 

I  7. 
Probate  jurisdiction   of  particular  courts,  see 

"CJourte,"  I  8. 

S    1.    Beqnisttos  and  Tallditr. 

A  change  made  in  a  will  by  a  codicil  htU 
limited  to  the  property  particularly  described 
therein. — McGauly  v.  Mc(xau1y  (Ala.)  677. 

*An  ambiguous  expression  in  a  codicil  will 
not  cut  down  a  gift  clearly  expressed  in  tbe 
will.— McGauly  v.  McGauly  (Ala.)  677. 

I   2.    Gonstraetloii. 

Legatee,  who  was  given  "a  comfortable  sup- 
port'' for  life,  held  entitled  to  proceed  against 
the  executors  for  her  allowance,  without  regard 
to  the  provisions  of  Code  1892,  {{  1922,  1961. — 
Owens  V.  Waddell  (Miss.)  459. 

{   3.    RlKhts   and   UabUltles  of  deTlseos 
and  legatees. 

*A  will  construed,  and  lapsed  legaries  held  to 
fall  into  the  general  residuum. — Woodroof  T. 
Hundley  (Ala.)  907. 

A  legatee  in  a  will  held  not  interested  in  the 
question  of  the  validity  of  a  provision  in  the 
will. — Woodroof  v.  Hundley  (Ala.)  907. 

Devise  charged  with  payment  of  unpaid  pur- 
chase money  held  to  exonerate  personalty  from 
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pruyeriy  uevisea  ib  uui.  b  purcnaaer  xor  raiue, 
but  occupies  the  same  position  as  other  spe- 
cific devisees  and  legatees. — Gordon  t.  James 
(Miss.)   18. 

Under  Rev.  Code  1892,  g{  1881,  1803,  the 
personal  property  is  the  primary  fujid  for  the 
payment  of  decedent's  debts,  and  specific  be- 
quests must  abate  proportionately  even  to 
complete  destruction,  before  specific  devises 
can  be  called  upon  to  contribute. — Gordon  t. 
James  (Miss.)  18. 

Widow,  ■who  elects  to  take  against  ber  hus- 
band's will,  under  Rev.  Code  1S)2,  {  4496,  be- 
comes a  tenant  in  common  with  devisees  of 
real  estate,  and  is  not  made  a  creditor  by  sec- 
tion 4499.— Gordon  t.  James  (Miss.)  18. 

Under  Rev.  Code  1892,  {  4496.  the  share  of 
a  widow  who  has  elected  to  talie  against  her 
husband's  will  is  not  chargeable  with  all  the 
debts  of  the  estate,  as  in  case  of  intestacy. — 
Gordon  t.  James  (Miss.)  18. 

Where  widow  elected  to  take  against  the 
will,  her  interest  in  property  devised  to  an- 
other subject  to  the  payment  of  unpaid  pur^ 
diase  money  was  free  from  any  incumbrance 
arising  by  reason  of  such  purchase  money. — 
Gordon  v.  James  (Miss.)  18. 

*A  specific  bequest  of  stocks  and  bonds  car- 
ries with  it  dividends  which  are  earned  and 
declared  after  testator's  death. — Gordon  t. 
James  (Miss.)  18. 

Provision  of  will  held  not  to  indicate  that 
rents  and  crops  should  not  pass  to  executors, 
according  to  Rev.  Code  1892,  {{  1881,  1882, 
1892. — (Gordon  t.  James  (Miss.)  18. 

WITNESSES. 

See  "Depositions";  "Bvidence." 

Experts,  see  "Evidence,"  (  10. 

Harmless  error  in  examination,  see  "Appeal  and 

Error,"  {  20;  "Criminal  Law,"  (  43. 
Instructions    on    credibility    of    witnessea,    see 

"Criminal  Law,"  §  25. 
Opinions,  see  "Evidence,"  {  10. 
Review  of  discretion  of  court  as  to  examination, 

see  "Criminal  Law,"  f  41. 
Testimony  of  accomplicea,  see  "Criminal  Law," 

1 14. 

(  1.     Competency. 

*In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  ol>struc- 
tion  of  a  stream  by  defendant's  bridge,  the  fact 
that  a  witness  held  a  mortgage  on  the  lands  did 
not  affect  his  Interest  In  the  suit — Southern 
Ry.  Go.  V.  Leard  (Ala.)  .44». 

Certain  witness  held  not  incompetent,  under 
Code  1806,  (  1794,  relative  to  testimony  of 
b'ansactions  with  deceased  persons. — Little  v. 
Marx  (Ala.)  617. 

A  husband  suing  for  personal  Injuries  to  his 
wife  and  infant  children  may  prove  by  his  wife 
that  he  employed  a  nurse  for  his  children.-— 
Louisville  &  N.  R.  Co.  t.  Quinn  (Ala.)  616. 

In  an  action  for  wrongful  death,  a  witness 
hdd  not  incompetent  to  testify  to  facts  not  re- 
lated to  any  transaction  with  or  statement  by 
deceased,  under  Code  1806,  J  1794. — Yates  v. 
Huntsville  Hoop  &  Heading  Co.  (Ala.)  647. 

Certain  interrogatory  and  answer  thereto  held 
to  involve  a  transaction  with  a  deceased  person, 
so  a.1  to  entitle  the  party  called  upon  to  answer 
the  same  to  testify  on  his  own  behalf  to  the 
transaction    with   the    deceased    person,    under 


rogatories  propouuaea  lo  aeienoancs  reutuTe  lo 
transactions  with  plaintiff's  testator,  ther;b? 
calls  defendants  as  witnesses,  and  entitles  tbta. 
on  their  own  behalf  to  testify  to  such  traosatv 
tions. — (Serman  v.  Browne  &  Leeper  (Ala.)  7£L 

Witnesses  who  had  no  knowledge  of  the  cus- 
tomary charges  for  physician's  services  in  cer- 
tain counties  held  incompetent  to  testify  to  the 
value  of  services  there  rendered. — ^Dnggar  r. 
Pitts  (Ala.)  905. 

A  physician  held  incompetent,  under  Code 
1896,  {  1794.  to  testify  in  his  own  behalf,  in  m 
action  for  services  against  a  decedent's  estate. 
as  to  the  number  of  visits  he  made  to  deceased, 
and  what  he  did  for  him,  etc. — Duggar  v.  Pitts 
(Ala.)  905. 

On  a  prosecution  for  obtaining  money  It 
falsely  pretending  to  be  the  owner  of  property 
and  mortgaging  It,  testimony  of  a  witness  iel4 
not  open  to  the  objection  tiiat  it  was  a  piiri- 
leged  communication  between  attorney  ud 
chent— Frederick  t.  State  (Ala.)  915. 

Under  Rev.  St  1802,  (  1096,  providing  that 
those  who  have  been  convicted  of  oertein  enumer- 
ated crimes  shall  be  incompetent  as  witnesses, 
proof  of  such  fact  mast  be  produced. — Robinson 
V.  State  (Tla.)  465. 

*It  is  Inconsistent  to  exclude  the  testimony  of 
the  wife  on  the  ground  that  she  is  not  shown  to 
have  acted  as  the  agent  of  her  hasband,  and 
to  condemn  the  hasband  upon  the  basis  of  his 
ratification  of  a  contract  made  by  the  wife  on 
his  behalf. — Shepherd  t.  Bchomaker  (La.)  5H 

'Under  the  express  provisions  of  Rev.  Cnk 
1892,  {  1740,  a  -person  may  not  testify  t<> 
establish  his  own  claim  against  the  estate  of 
a  deceased  person,  which  originated  daring  tbc 
latter's  lifetime. — Stanton  t.  Helm  (Miss.)  457. 

*Where  a  witness  testified  that  accused's 
general  reputation  was  good,  and  on  cross- 
examination  stated  that  he  never  heard  it  dis- 
cussed, it  was  error  to  exclude  the  testimony.— 
Sinclair  v.  State  (Miss.)  522. 

I   Z.    KTitinlwtion. 

*A  question  asking  defendant  how  mndi  laa^ 
he  bought  in  a  certain  section  was  objpc;  ion- 
able  in  that  it  assumed  that  defendant  bought 
'and  in  such  section. — Brannan  v.  Henry  (Ala.) 
92. 

On  a  trial  for  crime,  a  question  asked  a  wit- 
ness held  properly  excluded  because  not  refer- 
ring to  any  one  connected  with  the  case. — San- 
ford  V.  State  (Ala.)  370. 

Circular  letters  held  not  prices  current  and 
commercial  lists  within  Code  1896,  {  1810,  re- 
lating to  prices  current  as  evidence  of  value  of 
articles.— Kentucky  Refining  Co.  t.  Conner 
(Ala.)  728. 

Letters  constituting  prices  current  and  rom- 
merclal  lists  within  Code  1896,  f  1810,  whirh  do 
not  give  the  prices  of  an  article  in  a  particular 
city,  held  not  papers  from  which  a  wftneso  can 
testify  as  to  the  prices  thereof  in  such  city.— 
Kentucky  Refining  Co.  ▼.  Conner  (Ala.)  7&. 

Where  defendant  had  shown  that  it  was  not 
customary  to  prop  the  roof  of  a  mine  at  a 
point  like  that  where  plaintiff  was  injured,  a 
further  question  of  the  witness,  "And  had  not 
been  the  custom?"  was  projierly  disallowed.— 
Tutwiler  Coal,  0>ke  &  Iron  Co.  t.  Farrimctoo 
(Ala.)  898. 

In  a  criminal  prosecution,  it  was  not  error  to 
refuse  to  allow  defendant  to  ask  one  of  his  wit- 
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In  an  acnoa  against  a  telegrapta  company 
for  fnilnre  to  deliver  a  message,  certain  cross- 
examination  held  properly  ezclnded. — Western 
TJuion  Telegraph  Co.  t.  Merrill  (Ala.)  121. 

*In  an  action  against  a  railroad  for  injuries 
to  a  traveler  on  a  highway,  caused  by  his  male 
taking  fright  at  mail  crane  erected  at  a  cross- 
ing, certain  evidence  JteU  not  proper  on  cross- 
examination. — Western  By.  of  Alabama  ▼. 
Clegbom  (Ala.)  133. 

In  trespass  bj  a  tenant  against  her  landlord, 
a  question  as  to  whether  plaintiff  had  dined 
on  the  day  "they  began  work  on  the  honse" 
held  irrelevant.— -Snediecor  t.  Popo  (Ala.)  818. 

In  a  prosecution  for  murder,  defendant 
held  entitled  to  inquire  on  cross-examination 
of  one  of  the  state's  witnesses  what  deceased 
liad  been  doing  on  the  day  of  the  Iiomicide 
to  indicate  that  he  was  drunk.— Smith  v.  State 
(Ala.)  829. 

*The  scope  of  Inqniry  on  cross-examination  is 
limited  only  by  the  sound  discretion  of  the  court 
with  a  view  to  test  the  memory,  skill,  accu- 
racy, and  judgment  of  the  witness,  the  consis- 
tency of  his  answers  with  each  other,  and  with 
ills  present  testimony. — Birmingham  By.  & 
Electric  Go.  t.  Mason  CAla.)  590. 

*A  witness  testifying  as  to  irrelevant  matter 
held  subject  to  cross-examination. — Louisville 
«  N.  B.  Go.  V.  Quinn  (Ala.)  750. 

*It  Is  always  permissible  for  the  opposite 
party  to  ask  a  witness,  examined  against  nim,  to 
whom  he  has  talked  aboot  the  case. — Banks  v. 
State  (Ala.)  921. 

'Defendant,  on  cross-examination  of  witness, 
held  entitled  to  bring  out  all  of  a  conversation, 
part  of  which  the  state  brought  out.— ^Letcher  v. 
State  (Ala.)  922. 

A  conviction  will  not  be  reversed  for  sustain- 
ing the  state's  objection  to  questions  asked  of 
defendant  upon  redirect  examination  which 
sought  nothing  in  rebuttal  of  what  was  brought 
out  on  cross-examination.— ^Whatley  ▼.  State 
(Ala.)  1014. 

A  party  has  no  right  to  cross-examine  • 
witness  except  as  to  facts  and  circumstances 
connecte4  with  matters  testified  about  on  his 
direct  examination. — Hampton  t.  State  (Fla.) 
421. 

In  a  prosecution  for  murder,  refusal  of  the 
court  to  permit  defendant  to  cross-examine  cer- 
tain witnesses  offered  by  the  state  in  rebuttal 
as  to  the  whole  case  held  error. — Walton  v. 
Stote  (Miss.)  689. 

In  a  prosecution  tor  homicide,  held  error  for 
the  court  to  refuse  to  permit  a  witness  for  the 
state  in  rebuttal  to  be  asked  whether  she  testi- 
fied at  the  committing  trial. — Walton  v.  State 
(Miss.)  689. 

I   4.    Oradlbllltjt   Impesohment,    oontraa 
dlotlon.  and  oorroboratloii. 

In  action  against  telegraph  company  for  fail- 
ure to  deliver  a  message,  certain  cross-examina- 
tion held  proper  to  test  witness'  recollection. — 
Western  Union  Telegraph  Co.  v.  Merrill  (Aia.) 
121. 

A  witness  impeached  held  properly  permitted 
to  explain  why  the  facts  were  not  disclosed 
on  a  prior  examination. — Carwile  v.  State 
(Ala.)  220. 

Where,  on  a  trial  tor  homicide,  a  witness 
testified   that  she   became  unconscious   during 


time  ot  toe  event  to  which  he  tesuiies  Aeid 
admissible  to  discredit  him. — Morris  v.  State 
(Ala.)  608. 

•Though  a  witness  has  testified  to  immaterial 
matter,  no  question  can  be  asked  in  regard  to  it 
for  the  purpose  of  impeachment. — Louisville  & 
N.  B.  C!o.  V.  Quinn  (Ala.)  756. 

In  a  criminal  case,  evidence  as  to  conversa- 
tions had  with  a  person  arrested  with  defendant 
for  complicity  in  the  offense  held  inadmissible. — 
Lewis  V.  State  (Ala.)  928. 

•Where  parol  evidence  varying  the  terms 
of  a  written  instrument  was  improperly  admit- 
ted on  examination  in  chief,  the  adverse  party 
was  entitled,  on  cross-examination,  to  test 
the  accuracy  of  the  witness'  recollection. — 
Main  v.  Badney  (Ala.)  081. 

{  6.    — —  Cbaraeter  and  condnot  of  wit- 

The  district  attorney,  to  impeach  a  witness 
cannot  show  that  he  was  charged  on  affidavit 
as  an  accessory  before  the  fact  to  the  crime 
in  question. — State  v.  Gallo  (La.)  1001. 

*To  permit  the  state  on  a  trial  for  murder 
to  show  on  the  cross-examination  of  an  im- 
portant witness  for  the  defense  that  she  is  the 
mother  of  a  bastard  is  reversible  error. — Davis 
V.  State  (Miss.)  522. 

*0n  cross-examination  of  accused,  the  state 
htid  authorized  to  impeach  his  credibility  by 
proving  his  prior  conviction  of  a  crime  or 
misdemeanor,  as  provided  by  Code  1892,  f§ 
1743,  1746.— Williams  v.  State  (Miss.)  1006. 

(   6.   ^^  Interest  and  bias  of  wltneas. 

In  an  action  for  personal  injuries,  defendant's 
physician  lield  properly  asked  on  cross-exami- 
nation what  was  said  to  him  by  defendant's 
attorney  when  witness  was  sent  to  examine 
plaintiff. — ^Birmingham  By.,  Light  &  Power 
Co.  V.  Btttledge  (Ala.)  338. 

A  witness  on  a  trial  for  crime  may  be  asked 
whether  he  and  accused  are  not  unfriendly. — 
Sanford  v.  State  (Aia.)  370. 

A  witness  on  a  trial  for  crime  may  not  l>e 
asked  if  he  owes  accused  money. — Sanford  ▼. 
State  (Ala.)  370.. 

*In  a  prosecution  for  violation  ot  the  liquor 
law,  evidence  of  bias  of  witness  held  admissi- 
ble.—Borck  V.  State  (Ala.)  580. 

*0n  a  trial  for  homicide,  the  state  may  show 
a  bad  feelinji  on  the  part  of  a  witness  toward 
decedent,  to  show  bias  on  his  part. — Morris  v. 
State  (Ala.)  60& 

'Where  a  witness  on  a  trial  for  homicide  had 
denied  making  certain  declarations,  the  state 
can  prove  that  the  witness  had  made  the 
declarations.— Morris  ▼.  State  (Ala.)  608. 

Ortain  testimony  held  proper  as  affecting 
credibility  of  witness. — Funderburk  v.  State 
(Ala.)   672. 

Questions  tending  to  disclose  the  animus  or 
bias  of  a  witnes.s  are  proper  on  rro.«s-exami- 
nation,  and  should  be  allowed. — Hampton  v. 
State  (Fla.)  421. 

On  trial  of  the  treasurer  of  society  for  embez- 
zlement, defendant  should  be  permitted,  on 
cross-examination  of  a  member  of  the  society,  to 
ask  him  as  to  refusal  of  a  guaranty  company  in 
which  the  treasurer  was  bonded  to  indemnify 


*  Point  annotated.    See  syllabna 
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purpose  of  laying  a  predicate  for  proof  on  a  con- 
tradictory statement  held  proper. — Birmingham 
Ry.  &  Blectric  Co.  T.  Mason  (Ala.)  590. 

In  prosecution  for  assault  with  intent  to 
ravish,  certain  matter  held  immaterial  and  not 
a  proper  subject  of  impeaching  testimony. — Fun- 
derburk  v.  State  (Ala.)  672. 

Certain  paper,  consisting  of  series  of  questions 
and  answers  of  a  witness  in  a  conversation,  AeM 
admissible  to  impeach  the  witness. — Alabama 
Great  Southern  R.  Co.  t.  Clark  (Ala.)  816. 

•Evidence  held  to  refer  to  an  immaterial  mat- 
ter, as  to  which  accused  was  not  entitled  to 
impeach  the  witness  in  rebuttal. — Scott  ▼. 
State  (Miss.)  1012. 

WOODS  AND  FORESTS. 

Un1a«  fully  cutting  tree,  see  "Trespass,"  {  2.  Estates  for  years,  see  "Landlord  and  Tenant.' 

*  Point  annotated.    Bee  syllabvs. 


WRITS. 

See  "Process." 

PaarttcHlar  vrrits. 

See  "Certiorari";  "Execution";  "Ilabpas  rVr- 
pus";  "Injunction";  "Mandamus";  "Proli;.'!- 
tion" ;  "Quo  Warranto"  ;  "Replevin"  ;  "Se- 
questration" ;  "Supersedeas." 

Writ  of  error,  see  "Appeal  asd  Error" :  "Crimi- 
nal Law,"  {§  34-43. 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  |  5. 
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